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STATE  T.  SCOITP. 
(Supreme  Ooort  of  OregoD.    Oct  28^  189S.) 

AdOLTKRT— EVIDBKOB  OP  ACCOMPLICE. 

1.  One  who  admits  participation  in  adul- 
tery is  an  accomplice. 

2.  Where  the  accomplice  in  adulterr  testi- 
fied that  on  a  certain  day,  without  previous 
aRreement,  shp  met  defendant,  shortly  after 
abaodoning  her  husband,  and,  not  deairing  to 
be  seen,  she  remained  in  the  woods  with  defend- 
ant until  erenins,  durius  which  time  they  had 
Nexual  intercourse  and  lunched  together;  that 
she  subsequently  met  defendant  on  a  train,  and 
later  weut  to  an  hotel  with  him,  where  they 
had  intercourse:  and  the  only  corroboratjos: 
testimony  was  that  on  said  day  a  witueaa  put 
up  a  lunch  for  defendant,  that  there  was  no 
prearraoffed  meeting  between  the  parties  in 
the  woods,  that  other  witnesses  saw  them  in 
the  woods,  that  defendant  toolt  said  train  for 
another  puriwse  than  meetine  said  accomplice, 
:ind  that  thty  were  seen  on  the  train  together, 
—the  evidence  was  insufficient  to  sustain  a  con- 
viction for  adultery. 

Appeal  from  circuit  court.  Lane  county;  J. 
C.  Fullerton,  Judge. 

Duncan  Scott  was  eoUTtcted  of  Adultery, 
and  appeals.  Reversed. 

Geo.  B.  Dorris  and  Geo.  A.  Dorrls,  for  ap- 
pellant. C.  M.  Idleman,  Atty.  Gen.,  tat  the 
State. 

MOORE:.  J.  The  defendant,  an  unmarried 
man,  having  been  Indicted,  tried,  and  convict- 
ed of  the  crime  of  adultery,  committed  In 
Lane  county  with  one  Louisa  Babb.  wife  of 
A.  J.  Babb,  was  sentenced  to  imprisonment  In 
the  penitentiary  for  the  term  of  one  year. 
From  this  Judgment  the  defendant  appeals, 
and  assigns  as  error  the  denial  by  the  court  of 
his  request  tliat  It  instruct  the  Juiy  to  find  a 
verdict  of  acquittal. 

It  is  disclosed  by  the  bill  of  exceptions  that 
said  Louisa  Babb  testified,  as  a  witness  for 
the  state,  over  the  defendant's  objection,  that 
on  July  12,  1894,  concluding  to  abandon  her 
husband,  she  engaged  one  Sid  Horn  to  come  to 
her  bouse  after  her  clothing,  which  be  did  on 
the  following  day;  that  she  left  her  home  In  his 
company  about  H  o'clock  in  the  forenoon,  and, 
after  going  a  short  distance,  met,  without  any 
previous  agreement,  the  defcndaut,  whom  she 
did  not  like,  nor  look  upon  as  her  friend,  and, 
not  desiring  to  be  seen  by  others,  she  remain- 
v.42i'.oo.l— 1 


ed  In  tbe  woods  with  the  defendant  tmtU  about 
9  o'clock  tliat  evening,  during  which  time  otae 
had  sexual  intwcoune  with  him;  that  while 
in  his  company  tfa^  ate  a  lunch  consisting  of 
pickles,  cheese,  cold  beef,  and  tvead;  that  at 
the  time  last  mentitmed  abe  went  to  Sid  Horn's 
house,  and  In  an  hour  or  more  thereafter  the 
defendant  called  there,  but  soon  went  away; 
that  on  tbe  following  morning,  at  about  2 
o'clock,  she  left  Eugene  on  the  train  for  Port- 
land, to  seek  work,  and  to  visit  the  coast;  that 
on  entering  a  car  she  saw  the  defendant,  who 
told  her  to  go  Into  another  car,  which  she 
foimd,  on  entering,  to  be  the  smoking  car; 
that  on  arriving  at  Portland  the  defendant  or- 
dered a  cab,  and  she  was  conveyed  to  an  hotel* 
where,  that  night,  she  occupied  the  same  bed. 
and  had  sexual  intercourse,  with  him.  The  fol- 
lowing evidence  was  also  introduced,  and  ad- 
mitted, over  the  defendant's  objection,  as  tend- 
ing to  corroborate  tbe  testimony  of  Mrs.  Babb: 
E.  H.  How  testified  that  on  July  13,  18d4,  he 
was  engaged  in  the  business  of  keeping  a  ree- 
taimint  at  Eugene,  and  at  8  o'clock  In  the 
morning  of  that  day  be  put  up  a  luu<.4i  for  tbe 
defendant,  consisting  of  sandwiches,  pickles, 
cheese,  and  cake.  Sid  Horn  testified  that 
about  9  o'clock  In  the  forenoon  of  the  same 
day  the  defendant  came  to  his  house,  and  in- 
vited him  to  go  fishing,  but  he  declined  the  In- 
vitation; that  he  did  not  tell  the  defendant 
auj-thiug  about  his  agreement  to  go  after  Mrs. 
Babb's  clothing,  or  ttiat  she  Intended  to  leave 
her  husband;  that  the  defendant  went  with 
him  in  the  direction  of  Mrs.  Babb's  house,  but 
remained  at  tbe  river,  fishing,  while  the  wit- 
ness went  to  the  house  after  Mrs.  Babb's 
clothing;  that  about  11  o'clock,  having  obtain- 
ed the  clothing,  he  returned,  in  company  with 
Mrs.  Babb,  to  the  place  where  he  left  the  de- 
fendant; that  Airs.  Babb,  not  desiring  to  go 
to  the  witness'  bouse  until  evening,  remained 
with  the  defendant;  that  about  4  o'clock  In 
the  afternoon  of  that  day  he  and  bis  wife,  Lil- 
lian Horn,  saw  tbe  defeudant  and  Mrs.  Babb 
together  iu  the  woods;  and  that  the  defendant, 
on  the  morning  of  July  14th,  left  Eugene,  to 
go  to  Vancouver,  Wash.,  to  get  some  horses 
he  owned.  Lillian  Horn  testified  that  she  saw 
Mrs.  Babb  and  the  defendant  together  In  tbe 
woods  at  atiout  4  o'clock  in  the  afternoon  of 
July  13,  and  also  that  the  d^endant  called  p' 
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her  house,  and  saw  Mrs.  Babb,  about  30  or  11 
o'clock  that  night,  but  soon  went  away.  T. 
G.  Hendricks  tostlfled  that  on  the  morning  of 
July  14,  1894,  he  went  on  the  train  from  Eu- 
gene to  Portland;  tliat,  as  he  entered  the  oii 
at  Eugene,  he  saw  the  defendant  seated  there- 
in, and  also  saw  Mrs.  Babb  enter  the  car  with 
a  valise,  and  heard  some  one— but  could  not 
say  who— tell  her  to  go  into  another  car.  A. 
G.  Mathews  testified  that  he  saw  Mrs.  Babb 
enter  the  smoking  car  of  the  train,  at  Eugene, 
on  July  14th,  and  told  her  she  ought  to  go  Into 
another  car. 

In  view  of  this  evidence,  It  is  contended  that 
Louisa  Babb,  if  her  testimony  is  to  be  be- 
lieved, was  an  accomplice;  that  her  admissions 
and  confession  have  not  been  corroborated  up- 
on the  material  Issue;  and  that  the  coiut  erred 
in  refusing  to  give  the  instruction  requested. 
"At  common  law,"  says  Strahan,  J.,  In  State 
V.  Jarvis,  18  Or.  300,  23  Pac.  251,  "and  in  the 
absence  of  any  statute  governing  the  subject. 
It  was  the  practice  of  judges  to  tell  Juries  that 
they  might  legally  convict  on  the  evidence  of 
an  accomplice  alone,  If  they  thought  they  could 
safely  rely  on  his  testimony,  but,  at  the  same 
time,  to  advise  them  never  to  act  on  the  evi- 
dence of  an  accomplice,  unless  he  be  confirmed 
as  to  the  particular  person  who  was  charged 
with  the  offense.  1  Whart.  Cr.  Law,  §  785. 
And  Baron  Parke  said  that  it  had  always  been 
his  practice  to  tell  the  Jury  not  to  convict  the 
prisoner  unless  the  evidence  of  the  accomplice 
be  confirmed,  not  only  as  to  the  circumstances 
of  the  crime,  but  also  as  to  the  person  of  the 
prisoner.  Id.  |  787,  and  authorities  there  cit- 
ed." "It,"  says  Gray,  C.  J.,  in  Com.  v. 
Holmes,  127  Mass.  424,  "has  always  been  held 
that  a  Jury  might,  if  they  saw  fit,  convict  on 
the  uncorroborated  testimony  of  an  accom- 
plice. Lord  Hale,  Lord  Holt,  and  Lord  Mans- 
field treated  the  question  of  his  credibility  as 
one  wholly  for  the  determination  of  the  Jury, 
without  any  precise  rule  as  to  the  weight  to 
be  given  to  his  testimony."  But,  whatever 
the  rule  may  have  been  at  common  law,  the 
statute  now  provides  tiiat  "a  conviction  cannot 
be  bad  upon  the  testimony  of  an  accomplice, 
unless  he  be  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant  with 
the  commission  of  crime,  and  the  corrobora- 
tion is  not  sufflcient  if  it  merely  show  the  com- 
mission of  the  crime  or  the  circumstances  of 
the  commission."  Hill's  Code,  {  1371.  Louisa 
Babb's  admission  of  her  participation  In  the 
alleged  comnUssion  of  the  crime  makes  her  an 
accomplice,  and  hence  the  corroborative  evi- 
dence necessary  to  convict  the  defendant  must 
be  such  as  tends  to  prove  adulterous  acts  on 
his  part.  Hill's  Code,  §  680.  In  Com.  v.  Bos- 
worth,  22  Pick.  300,  Morton,  J.,  in  commenting 
upon  evidence  in  corroboration  of  the  testi- 
mony of  an  accomplice,  says:  "The  mode  of 
corroboration  seems  to  be  less  certain.  It  Is 
perfectly  clear  that  It  need  not  extend  to  the 
whole  testimony,  but,  it  being  shown  that  the 
accomplice  has  testified  truly  in  some  particu- 
lars, the  jury  may  Infer  that  he  has  in  others. 


But  what  amounts  to  corroboration?  We 
think  the  rule  is  that  the  corroborative  evi- 
dence must  relate  to  some  portion  of  the  testi- 
mony which  is  material  to  the  issue.  To  prove 
that  an  accomplice  liad  told  the  truth  In  rela- 
tion to  irrelevant  and  Immaterial  matters, 
which  were  known  to  everybody,  would  have 
no  tendency  to  confirm  his  testimony  Involv- 
ing the  guilt  of  the  party  on  trial.  If  this 
were  the  case,  every  witness  not  incompetent 
for  the  want  of  understanding  could  always 
furnish  materials  for  corroboration  of  his  own 
testimony.  If  he  could  state  where  he  was  bom , 
where  he  had  resided,  in  whose  custody  he 
had  been,  or  In  what  Jail,  or  in  what  room  in 
the  JaU,  he  had  been  confined,  he  might  easily 
get  confirmation  of  all  these  particulars.  But, 
these  circumstances  having  no  necessary  con- 
nection with  the  guilt  of  the  defendant,  the 
proof  of  the  correctness  of  the  statement  In 
relation  to  them  would  not  conduce  to  prove 
that  a  statement  of  the  guilt  of  the  defendant 
was  true."  In  State  v.  Odell,  8  Or.  30,  one 
William  George,  an  accomplice,  testified  that 
he  and  the  defendant  waited  outside  while  an- 
other person  went  Into  the  building,  and 
brought  out  the  property  described  in  the  In- 
dictment. The  testimony  of  ottier  witnesses 
tended  to  prove  that  the  defendant  was  In  the 
town  in  which  the  theft  was  committed  about 
the  time  of  the  commission  of  the  aUeged 
crime,  and  that  a  sack  of  fiour  was  missed 
from  the  place  where  the  larceny  was  alleged 
to  have  been  committed,  but  It  was  there  held 
that  such  evidence  did  not  tend  to  connect  the 
defendant  with  the  commlsBlon  of  the  crime. 
In  State  v.  Townsend.  19  Or.  213,  23  Pac.  968, 
an  accomplice  testified  that  he  and  the  defend- 
ant stole  a  cow,  which  they  drove  from  the 
pasture  of  the  owner,  and,  In  pursuance  of  a 
previous  agreement,  delivered  to  other  paw>ns, 
at  Pendleton,  at  which  place  she  was  butch- 
ered. The  corroborative  evidence  was  tise  tes- 
timony of  a  witness  who  said  that  on  January 
14,  1880,  at  about  8  o'clock  in  the  evening,  the 
accomplice  left  the  house  at  which  the  witness 
was  then  staying,  which  was  between  four  and 
five  miles  from  Pendleton,  and  a  short  distance 
from  the  pasture  from  which  the  cow  was 
stolen;  that  a  Utile  later  the  accomplice  re- 
turned In  company  with  the  defendant,  whom 
he  introduced  under  an  assumed  name;  that 
the  defendant  and  accomplice  together,  soon 
thereafter,  left  the  house,  and  the  next  day  he 
heard  the  cow  was  missing.  The  owner  of 
the  cow  also  testified  that  she  was  stolen  from 
his  pasture  on  the  night  of  January  14,  1889. 
Tbe  state  having  rested,  the  counsel  for  the  de- 
fendant moved  for  a  nonsuit  on  tbe  ground 
that  there  was  not  sufflcient  evidence  of  the 
defendant's  guilt  to  be  submitted  to  the  Jury. 
Lord,  J.,  commenting  upon  the  facts  as  elicited 
from  the  corroborative  evidence,  says:  "They 
show  that  the  defendant  was  not  only  in  the 
vicinity  when  the  crime  was  committed,  but 
that  he  was  there  imder  a  false  name,  and  at 
night,  and  under  circumstances  not  likely  to 
occur  without  concert  between  him  and  bis  ac- 
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complice  In  furtherance  of  some  CMnmon  en- 
terprise.  In  such  case  It  can  bardly  be  said 
that  the  foots  do  not  tend,  in  some  degree,  to 
connect  the  defendant  with  the  commission  of 
the  crime."   Jf  there  was  any  otb^  evidence 
of  the  adulterous  act  or  of  fiicts  from  which  it 
could  be  inferred,  and  it  was  sought  to  prove 
the  defendant  guUty  of  it,  the  proof  of  the  op- 
portunity, and  the  corroborating  evidence  of 
circumstances  surrounding  it,  might  possibly, 
under  tiie  role  thus  announced,  be  held  soffi- 
dent  to  warrant  a  conviction.   But  in  that 
case  the  crime  was  snoceptible  of  proof  by  the 
p«8on  who  lost  the  animal,  while  In  the  case 
at  bar  the  only  evidence  of  the  commlaalon  of 
the  crime  Is  the  testimony  of  the  accomplice 
herself.   "What  appears  to  be  required,"  says 
Roscoe,  in  his  work  on  Criminal  Bvldonce  (vol- 
ume 1,  *p.  133),  "Is  that  there  should  be  some 
fact  deposed  to,  Independently  altogether  of 
the  evidence  of  the  accomplice,  which,  taken 
by  Itstdf,  leads  to  the  Inference,  not  only  that 
a  crime  has  been  committed,  but  that  the  pris- 
oner Is  Implicated  In  It"    Tested  by  this  rule, 
we  are  unable  to  discover  any  evidence,  aside 
from  Mrs.  Babb's,  which,  token  by  Itself,  leads 
to  the  Inference  that  a  crime  even  has  been 
committed.    There  was  no  agreement  existing 
between  Mrs.  Babb  and  the  defendant  to  meet 
on  that  occasion,  nor  is  there  any  evidence  to 
show  a  pi'evlous  familiarity  between  them, 
from  which  tbe  evidence  of  the  defendant's 
gnllt  can  be  inferred.    Mere  proof  of  an  oppor- 
tunity to  commit  adultery  Is  insufficient  to  con- 
vict a  ixTsou  of  tliat  crime,  unless  there  be 
proof  also  of  an  adulterous  mind  on  the  part 
of  bofli  parties;  and,  to  prove  this  state  of 
mind,  circumstantial  evidence  is  ailmlAsible  to 
show  a  purpose  or  Inclination  to  commit  tlie 
act    Bish.  St.  Crimes.  §  679.    Sirs.  Babb's  de- 
aire  to  avoid  her  husband,  and  to  seek  se(rlu- 
slon.  may  have  been,  to  her  mind,  a  sufficient 
reason  for  not  wishing  to  vlEdt  Horn's  house 
in  the  daytime.    So,  too,  the  defendant's  pur- 
pose to  catch  fish  must  be  presumed  to  have 
been  an  honest  one.    And  because  lie  and 
Mrs.  Babb  mot  on  tlie  banlis  of  the  river,  In 
the  woods  even,  ate  a  lunch  together,  and  were 
seen  l)y  others,  does  not  necessarily  or  Infer- 
entlally,  in  the  absence  of  evidence  of  an  adul- 
terous mind,  prove  that  they  committed  the 
crime  of  adultery;  nor  does  the  corroborating 
evidence  even  tend  to  show  the  commission  of 
a  crime,  or  any  circumstance  from  which  lis 
commission  can  be  inferred.    The  evidence 
Bhowa  that  the  defendant  went  to  Portland  on 
the  same  train  with  Mrs.  Babb,  but  that  in 
making  the  Journey  he  bad,  at  least,  another 
purpose,  which  was  to  get  his  horses  from 
Vancouver,  Wash.,  while  Mrs.  Babb  wont  to 
obtain  work,  and  to  visit  the  coast.    If  there 
■was  any  corroborating  evidence  of  adnlterous 
intercourse  between  them  at  Portland,  or  if 
the  place  to  which  she  wont  was  a  l)rothol,  and 
It  was  proven  that  the  defendant  met  her 
thwe,  it  might  have  been  sufflclent  to  infer 
the  commlsfiion  of  the  offense  at  the  time  and 
place  alleged  In  the  Indictment    BIsh.  St 


Crimes,  1 682.  But  tbe  evidence  of  Mrs.  Babb 
as  to  their  conduct  In  that  dty  is  not  cor- 
roborated by  any  circumstance,  except  that 
she  and  the  defendant  were  seen  on  the  same 
train  at  Eugene.  From  an  elimination  of  all 
tiie  testimony  In  support  of  Mrs.  Babb's  state- 
ments, we  ctmclnde  that  it  does  not  corrob- 
orate the  material  issue,  or  present  facta  from 
which  the  ctHmnlssl^  of  tbe  crime  can  rea- 
sonably be  Inferred,  and  hence,  under  the  stat- 
ute, was  insuffldent  to  support  tbe  conviction, 
and  that  tbe  court  tanceA  in  refusing  to  give 
the  instruction  requested,  tot  whfdi  reawm  the 
Judgment  is  reversed,  and  a  new  trial  ordered. 


PORTLAND  HIBERNIAN  BEN.  BOO.  v, 
KELLY,  Sheriff. 
(Supreme  Court  of  Oregon.    Oct  21,  1895.) 
Exemption  from  Taxation— Properti  op  Chahi- 

TAU.B  InSTITDTlOSra— HsSTRAlNnie  COL- 

LicTiojT  of  Tax. 

1.  A  corporation  orgaDized  for  charitable 
purposes,  and  which  devotea  its  entire  rev- 
enue to  the  payment  of  current  expenses  and 
the  relief  of  its  members  and  their  families.  Is 
a  charitable  inatitution,  within  Hill's  Ann. 
Laws,  §  273a,  subd.  3,  exempting  the  property 
of  charitable  institutions  from  taxation. 

2.  Hill's  Ann.  Ijiws,  S  2732.  subd.  3,  which 
provides  that  "such  real  estate  beloDsing  to 
charitable  iastitutions  as  shall  be  actually  occu- 
pied for  the  purposes  for  which  they  were  in- 
corporated" shall  be  exempt  from  taxation, 
does  not  exempt  a  building  owned  by  a  charita- 
ble Institution,  only  part  of  which  ia  occupied 
for  the  purposes  of  flie  institution,  though  the 
revenues  derived  from  the  use  of  the  remainder 
of  tbe  building  are  devoted  to  the  objects  of 
tbe  institution. 

3.  A  municipality  is  not  estopped  from  levy- 
ing a  tax  on  certain  projwrty  by  the  fact  that 
it  had  omitted  to  assess  such  property  in  pre- 
vious years. 

4.  The  collection  of  a  tax  on  land  of  the 
"Portland  Hibernian  Benevolent  Society"  will 
not  he  cTijoiued  hecanse  of  its  assessment  to 
the  "Hibernian  Benevolent  Society." 

Appeal  from  circuit  court,  Multnomah  a>nn- 
ty;  E.  D.  Shattuck,  Judge. 

Action  by  the  Portland  Hibernian  Benevo- 
lent Society  to  restrain  Penumbra  Keiiy, 
shorifF,  from  enforcing  the  collection  of  taxes 
levied  upon  plaintiff's  property.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed. 

John  H.  Hall,  for  appellant  John  BI- 
Gcorin,  for  re^)ondent 

BE.A-N,  C.  J.    The  plaintiff,  a  corporation 
organized  under  tlie  statute  providing  for  the 
incorpoi'atlon  of  churchee,  religious,  benevo- 
lent,  lltcrarj',    and   charitable  institutions, 
brought  this  suit  to  restrain  the  sheriff  of 
■  Multnomah  county  from  enforcing  the  coUec- 
i  tion  of  taxes  levied  upon  its  property  for 
I  state  and  county  purjioses  for  the  year  1S92, 
i  claiming  that  such  proiwrty  is  exempt  from 
i  taxation  under  the  constitution  and  laws  of 
the  state.    Prom  the  agi-eed  statement  of 
facts  it  appears  that  plaintiff  was  incorpo- 
rated in  1S73.  Its  constitution  declares  that 
"the  objects  of  this  society  shall  be  charity 
and  benevolence,  for  the  purpose  of  contrib- 
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uting  a  weekly  allowance  for  Bfckness,  and 
the  means  of  defraying  the  expenses  conse- 
quent upon  tbe  death  of  a  member,  and  to 
(•ontrlltute  for  the  above-named  purposes  such 
euros  as  a  majority  of  the  members  may  be 
pleased  to  contribute."  It  Is  further  provid- 
ed by  Its  constitution  and  by-laws  that  "ev- 
ery Irishman,  or  the  son  of  an  Irishman,  or 
a  son  of  a  member  of  the  society,"  between 
the  ages  of  18  and  45  years,  "of  good  moral 
character,  possessed  of  r^utable  means  of 
support,  and  free  from  all  Infirmities  that 
might  render  him  burdensome  to  the  socie- 
ty," and  a  resident  <tf  the  city  of  Portland 
for  60  days  preceding  his  ai^llcation,  may, 
upon  first  being  duly  elected,  "become  a  mem- 
ber thereof  by  signing  the  constitution  and 
paying  an  initiation  fee  of  five  dollars."  Ev- 
ery person  who  has  been  a  member  of  the 
society  for  six  months,  and  whose  name  Is 
on  the  "list  of  active  members,"  Is  entitleo. 
In  case  of  sickness,  "to  receive  such  sum  as 
the  society  may  direct,  not  to  exceed  seven 
dollars  per  week,  for  three  months  In  suc- 
cession," provided  he  furnishes  a  doctor's  cer- 
tificate that  through  sickness  he  Is  confined 
to  his  bed,  and  that  he  has  not  been  instm- 
mental  In  causing  his  sickness.  In  addition 
to  this  allowance,  the  society  may  extend  be- 
nevolence to  sick  members  as  It  may  deem 
necessary,  to  be  decided  by  a  two-thirds  vote 
of  the  members  present  at  any  regular  meet- 
ing. On  the  death  of  a  member  In  good 
standing,  a  snm  of  money  not  less  than  $25, 
nor  more  than  ¥75,  is  to  be  paid  for  funeral 
expenses;  and  his  widow  or  orphans  are  en- 
titled to  receive  $25,  and.  If  need  be,  la  three 
months  thereafter,  a  like  sum.  Up<Hi  the 
death  of  his  wife,  a  member  is  entitled  to 
receive  the  sum  of  $40  for  fungal  expenses. 
If  there  is  no  money  in  the  treasury  for  sick 
or  funeral  expenses,  when  required,  the  board 
of  directors  is  authorized  to  levy  a  special 
tax  on  the  members  for  that  purpose,  and  no 
other.  It  Is  provided  tbat  no  money  shall  be 
drawn  from  the  treasury  for  any  but  benevo- 
lent purposes,  and  none  of  the  Income  or 
revenue  of  the  society  is  to  be  used  for  any 
purpose  other  than  as  set  out  In  the  consti- 
tution, except  for  the  paym«it  of  principal 
and  Interest  on  its  indebtedness,  and  the  pur- 
chase and  Improvement  of  real  estate.  Pro- 
riston  Is  also  made  tor  tbe  appc^ntment  of  a 
oommlttee  of  three  members,  whose  duty  It 
shall  be,  when  notified  of  the  illness  of  a 
member,  to  visit  Um  as  often  as  convenient, 
and  report  from  time  to  time  to  the  board  of 
managers  the  condition  of  the  member,  lest 
sick  dues  might  be  drawn  from  the  treasury 
contrary  to  the  constitution.  The  property 
assessed  counts  of  lot  1,  block  177,  In  the 
city  of  Portland,  npou  which  is  erected  a 
three-Btory  brick  building,  the  lower  story  of 
which  is  rented  for  stores,  tbe  second  story 
for  ofllces  (except  one  room,  which  is  occu- 
pied by  tbe  plaintiff),  and  the  third  story  for 
a  public  hall;  tbe  revenue  derived  from  such 
rental  being  exclusively  devoted  to  tbe  ob- 


jects and  purposes  of  the  society.  Upon 
theee  facts  the  court  below  found  that  plain- 
tiff was  a  charitable  Institutlcai,  within  the 
meaning  of  the  exemption  law,  and  that  tbe 
property  In  question  was  actually  occupied 
by  tbe  plaintiff  for  the  purposes  for  which 
it  was  incorporated,  although  the  greater 
part  of  the  building  was  leased  to  sundry 
persons,  to  be  used  for  purposes  wholly  un- 
connected with  the  society,  and  entered  a 
decree  enjoining  tbe  collection  of  the  tax. 
From  this  decree  the  defendant  appeals. 

Section  1,  art  9,  of  the  constitution  directs* 
that  "the  I^slative  assembly  shall  provlda 
by  law  for  uniform  and  equal  rate  of  assess 
ment  and  taxation;  and  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  Mily  for  municipal, 
educational,  literary,  scientific,  religious,  or 
charitable  purposes  as  may  be  specially  ex- 
empted by  law."  Under  this  provision  no 
property  can  be  relieved  from  taxation  ex- 
cept such  as  may  be  In  use  for  some  of  the 
purposes  enumerated  therein,  and  then  only 
to  the  extent  specially  permitted  by  legisla- 
tive enactment  The  constitution  Itself  doea 
not  exempt  any  property  from  taxation,  and 
It  authwlzes  the  legislature  to  do  so  only  for 
municipal,  educational,  literary,  scientific,  re- 
ligious, or  charitable  purposes.  It  follows, 
then,  that,  before  property  can  be  exempted 
from  taxation,  it  must  not  only  be  used  for 
some  of  the  purposes  specified  In  the  consti- 
tution, but  must  be  specially  authorized  by 
law.  Now,  the  statute  which  undertakes  to 
exempt  property  from  taxation,  and  by  which 
the  questions  presented  in  this  caae  must  be 
solved,  was  passed  by  the  toritorlal  legisla- 
ture in  1854,  and,  so  far  as  not  inconsistent 
with  the  constitution,  continued  in  force  by 
section  7  of  article  18  of  that  instrument,  and 
is  now  section  2732  of  Hill's  Annotated  Laws. 
By  subdivision  3  of  this  section,  It  is  provided 
that  "the  personal  pr<^erty  of  all  UtMnry,  be- 
nevolent, charitable,  and  scientific  institu- 
tions, Incorporated  within  this  state,  and  such 
real  estate  belonging  to  snch  tnrtitutlona  as 
shall  be  actually  occupied  for  the  purpraet 
for  which  they  were  incorporated,"  shall  he 
exempt  from  taxation.  Under  these  consti- 
tutional and  statutory  provisions,  it  is  mani- 
fest that  real  property,  to  be  exempt  from 
taxation,  must  btiong  to  some  incorporated 
literary,  benevolent,  charitably  or  scientific 
institution,  and  must  be  actually  occupied  tor 
literary,  bmerolent,  cbarltaUe,  or  aclaitiflc 
purposes. 

The  contention  for  the  defendant  Is  that 
the  real  property  upon  which  the  tax  in  ques- 
tion was  laid  is  not  exempt  from  taxation, 
for  the  reason  (1)  that  plaintiff  is  not  a  char- 
itable Institution,  within  the  meaning  of  the 
law,  because  Its  benefits  are  ccHiflned  to  its 
own  members  and  their  families;  and  <2) 
that  the  propwty  assessed  is  not  actually  (n^ 
cupled  for  tbe  purposes  for  which  It  vai 
corporated. 
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Upon  tbe  first  p<^iit  the  argument  of  his 
counciel  Is  that  a  cbarltaUe  Institution,  with- 
in the  meaning  of  the  exemption  law,  Is  one 
whose  bmeflts  are  extended  to  the  public 
ffenerall7,  or  some  Indefinite  portion  thereof, 
wlthont  regard  to  the  ration  the  redptrat 
may  bear  to  the  members  of  the  particular 
organization  or  society,  or  to  the  fees  or  dues 
paid.  But  the  principal  authorities  relied  up- 
on by  him  In  support  of  this  position  were 
detenolnatlous  of  controversies  arising  under 
constitutional  or  legislative  enactments  ex- 
empting from  taxation  property  belonging  to 
Institutions  devoted  to  "purely  public  chari- 
ty," which  It  la  held  does  not  Include  charlta- 
ble  Institutions  whose  benevolence  Is  con- 
fined to  thdr  own  members,  or  persons  hav- 
ing some  particular  relationship  to  such  mem- 
bers. Philadelphia  v.  Masonic  Home  of 
Pennsylvania.  IQO  Fa.  St  572,  28  Atl.  954; 
Swift's  Bx'ts  T.  Ben^clal  Soc.,  73  Pa.  St. 
362;  Delaware  Co.  Institute  of  Science  v. 
Delaware  Co.,  9i  Pa.  St.  103;  Donohugb's 
Appeal,  86  Pa.  St  306;  Mitchell  v.  Tre&mirer 
of  Franklin  Co.,  25  Ohio  St  144;  Babb  v. 
Reed,  5  BaM^  ISO;  Burd  Orphan  Asylum 
T,  School  Dist.  of  1]pper  Darby,  90  Pa.  St 
21;  Hennepin  Co.  v.  Brotherhood  of  Qeth- 
semane  (Minn.)  8  N.  W.  595.  But  under  con- 
Btltntionol  or  legislative  provisions  which, 
like  ouis,  provide  for  the  exemption  of  cer- 
tain property  belonging  to  "charitable  insti- 
tutloiw,"  and  used  for  charitable  purposes,  It 
Is  believed  that  such  an  Instltntlon  Is  entitled 
to  the  benefit  of  the  exemption,  although  Its 
benefactloos  are  confined  to  Its  own  members 
or  their  families.  Thus,  In  City  of  Indianapo- 
lis V.  Grand  Master,  etc.,  25  Tnd.  618,  It  Is 
held  that  an  insUtutlon  which  extends  chari- 
ty to  its  own  members  only  Is  a  charitable 
Institution,  within  the  meaning  of  the  law 
exempting  such  institutions  ftom  taxation, 
the  court  Sluing:  "The  third  paragraph  of 
the  answer  presents  the  question  whether 
tbat  is  a  charitable  Institution,  in  tbe  sense  of 
tbe  statute,  which  confines  Its  bffliefactlons 
to  those  who  have  become  members  of  the 
order,  having  paid  tbe  fees  commonly  re- 
quired for  that  purpose.  We  think  that  this 
question  must  be  answered  in  the  affirmative. 
It  Is  not  essential  to  diarity  that  It  shall  be 
universal.  That  an  Institution  limits  the  dis- 
pensation of  its  blessings  to  one  sex,  or  to 
the  Inhabitants  of  a  particular  dty  or  district, 
or  to  the  membership  of  a  particular  religious 
or  secular  organization,  does  not.  we  think, 
deprive  It  either  in  legal  or  popular  apprehen- 
sion, of  the  character  of  a  charitable  Institu- 
tion. If  that  only  be  charity  which  relieves 
human  want,  without  discriminating  amongst 
those  who  need  relief,  then,  indeed,  it  Is  a 
rar^  virtue  than  has  been  supposed.  And, 
if  one  organization  may  confLne  itself  to  a 
sex  or  church  or  dty,  why  not  to  a  given 
fraternity?  So  narrow  a  definition  of  charity 
as  the  third  paragraph  presupposes  is  not, 
that  we  are  aware  of.  ever  attached  to  it; 
and  wo  are  not  at  liberty  to  circumscribe  the 


effect  of  the  statute,  and  defeat  its  Intention, 
1^  affixing  to  its  terms  an  unusually  limited 
meaning."  So,  also,  in  City  of  Petenburg 
V.  Petersburg  Ben.  Mechanics*  Ass'n,  78  Ya. 
431,  It  was  held  that  an  association  which  ap- 
plies Its  revenues  to  the  payment  of  current 
expenses,  and  to  the  r^f  of  its  indigent 
members  and  the  families  of  such  as  have 
died  in  need,  was  a  charitable  InstitQtion. 
"These  are  charitable  purposes,"  says  thB 
court,  "and  the  relief  afforded  is  none  the 
less  charity  because  confined  to  members  of 
tbe  association  and  the  families  of  deceased 
members.  It  Is  not  essential  to  chari^  that 
It  shall  be  universal."  And,  again.  In  Book 
Agents  of  M.  E.  Church  t.  Hlnton,  92  Tenn. 
188,  21  8.  W.  321.  It  was  held  that  a  corpora- 
tion created  as  an  arm  or  agency  of  tha 
Methodist  Church,  and  charged  with  the  duty 
of  manufacturing  and  distributing  books, 
periodicals,  etc.,  In  the  interest  and  under  the 
auspices  of  the  church,  and  thereby  raising 
a  fund  with  which  to  support  Its  worn-out 
preachers  and  their  famillesL  Is  a  religions 
and  charitable  Institution,  within  the  mean- 
ing of  tbe  provision  of  the  constitution  ex- 
empting such  Institutions  from  taxation. 
From  an  examination  of  this  question  and  all 
the  authorities  witUn  our  reach  bearing  upon 
it,  we  take  the  result  to  be  that  an  institution 
organized  for  benevolent  and  charitable  pur- 
poses, free  from  any  elonait  of  private  or 
corporate  gain,  and  which  devotes  its  entire 
revenue  to  tbe  payment  of  currant  expoises 
and  the  relief  of  the  poor  and  needy,  Is  a 
charitable  Institution,  within  the  meaning  of 
the  law,  although  it  may  confine  Its  b^efits 
primarily  to  Its  own  members  and  their  fami- 
lies. 

But,  wliettur  the  plaintiff  is  such  an  InstitOr 
tlon  or  not,  we  are  clear  the  property  in  ques- 
tkm  Is  not  exempt  from  taxation,  because  It  is 
not  actually  occupied  for  charitable  porposes. 
Subdivision  3  of  section  2732,  supra,  under 
which  tbe  exemption  is  claimed,  exempts  only 
such  real  property  belonging  to  Incorporated 
literary,  benevolent,  charitable,  or  adentffic  in- 
Btltotions  as  ^lall  be  actually  occupied  tax  the 
purposes  for  which  they  vrere  inoorp<nrated. 
It  does  not  exempt  from  taxation  tbe  enumer- 
ated Institutions  as  sudi,  or  real  estate  simply 
because  It  belongs  to  such  institutions,  or  even 
because  it  is  used  for  literary,  sdentiflc,  char- 
itable, or  benevolent  pmposes,  but  it  expressly 
confines  the  right  of  exemptlcoi  to  such  real 
estate  only  belonging  to  tbem  as  dudl  be  ac- 
tually occupied  in  a  particular  manner  and  for 
a  specified  purpose;  and  this  right,  therefore, 
clearly  cannot  be  extended  to  prc^erty  occu- 
pied and  used  for  other  and  different  purposes, 
although  the  revenue  derived  from  Its  use  Is 
devoted  exclusively  to  the  objects  for  whidi 
the  institution  was  established.  It  is  the  ac- 
tual occupancy  of  the  property  which  deter- 
mines its  right  to  exemption,  and  not  the  use 
made  of  Its  proceeds.  Tbe  plain  and  obvious 
meaning  of  tbe  statute  is  that  only  the  real 
estate  actually  occupied  and  In  use  by  these 
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different  Institutions  for  the  purposes  for  which 
they  were  organized  shall  be  exempt  from 
taxation.  While  so  occupied  and  used.  It  does 
not  come  In  competition  with  the  property  of 
other  owners;  and  the  purpose  for  which  It 
Is  used  was  supposed  hy  the  le^slature  to  be  a 
sufficient  ben^t  to  the  public  to  Justify  Its 
exemption  from  the  burdens  of  taxation  Im- 
posed upon  other  property.  But,  when  such 
property  Is  used  for  the  purpose  of  accumu- 
lating money,  the  law  Imposes  upon  It  the 
same  burden  of  taxation  as  it  imposes  upon 
other  property  similarly  situated.  The  statute 
does  not  undertake  to  discriminate  between 
-ttu  uses  which  dlfferrat  societies  or  individuals 
will  malce  of  the  proceeds  of  their  business, 
and  determine,  for  tiiat  reason,  that  one  shall 
be  taxed,  and  the  other  not  It  deals  with  the 
property  as  It  finds  it,  and  not  with  what  may 
be  done  with  Its  proceeds  In  the  future.  Upon 
this  t|uestion  the  authorities  are  practically 
unanimous,  under  similar  statutory  provisions. 
City  of  Indianapolis  r.  Grand  Master,  etc.,  2o 
Ind.  51S;  Presbyterian  Theological  Seminary 
T.  People,  101  lU.  578;  Washburn  College  v. 
Commissioners  of  Shawnee  Co.,  8  Kan.  314; 
Detroit  Young  Men's  Soo.  v.  Mayor,  etc.,  of 
Detroit,  3  Mich.  172;  Cincinnati  College  v. 
State,  19  Ohio,  110;  Library  Ass'n  v.  Pelton, 
3G  Ohio  St.  253;  Firet  M.  B.  Church  v.  City 
of  CSiicago,  2G  HI.  482;  City  of  Kew  Orleans 
V.  St  Patrick's  Hall  Ass'u,  28  La.  Ann.  512; 
City  of  New  Orl^ns  v.  St  Anna's  Asylum, 
31  La.  Ann.  2U3;  Mayor,  etc.,  of  Baltimore 
V.  Grand  Lodge,  etc.,  60  Md.  280;  County 
Com'rs  of  Frederick  Co.  t.  Sisters  of  Charity 
of  St  Joseph,  48  Md.  31;  Appeal  Tax  Court  v. 
Grand  Lodge,  etc.,  50  Md.  4::0;  RedeiuptoilHls 
V.  County  Com'rs  of  lioward  Co.,  Id.  440; 
Salem  Lyceum  v.  City  of  Salem,  154  Mass.  15, 
27  N.  E.  672;  Cliapi-l  of  Good  Shepherd  v. 
Boston,  120  Mass.  212;  Mulroy  v.  Churchman, 
52  Iowa,  £38.  3  N.  \V.  72;  Orr  t.  Baker,  4 
Ind.  80;  Acadeinj-  v.  Exeter,  58  N.  H.  300; 
Morris  T.  Lone  Star  Chapter  No.  6,  08  Tex. 
098,  5  S.  W.  519;  Proprietors,  etc.,  v.  City  of 
Lowell,  1  Mete.  (Mass.)  o3S;  Wymaji  v.  City  of 
St  Louis.  17  Mo.  330;  State  v.  Koss,  24  X.  J. 
Law,  498;  Masscnburg  t.  Grand  Lodge,  81 
Ga.  212,  7  S.  E.  630;  Ft.  Des  Moines  Lodge 
Na  25  T.  County  of  Polk,  50  Iowa,  34,  8  X.  W. 
087.  See,  also,  notes  to  City  of  Petersburg 
T,  Petci*sburg  Ben.  Mechanics'  Ass'u,  S  Am. 
&  Eng.  Corp.  Cas.  488,  and  Book  Agents  uf  M. 
E.  Church  t.  Illnton,  19  Lawy.  Rep.  Ann.  289 
(Tenn.,  21  S.  W.  321). 

It  is  so  manifestly  just  that  all  propei'ty 
shall  bear  its  due  proportion  of  the  expenses 
of  government  tiiat  laws  granting  exemption  | 
from  taxation  are  always  strictly  construed,  i 
and,  before  such  exemption  can  be  admitted,  I 
the  intent  of  the  legislature  to  confer  It  must 
be  clear  beyond  a  reasonable  doubt.    Thus,  it 
Is  held  tliat  laws  excmiiting  from  taxation 
"houses  of  religious  woi'shlp,"  or  "buildings 
erected  and  used  for  religious  worship,"  or 
"property  used  for  religious  punioses,"  etc. 
do  not  exempt  a  xwi'souBge  erected  by  a  reli- 


gious society  for  the  use  of  Its  minister,  al- 
though occupied  by  him  free  of  rent  and  built 
on  grounds  which  would  otherwise  be  ex- 
empt State  V.  Axtell,  41  N.  J.  Law,  117; 
County  of  Hennepin  v.  Grace,  27  Minn.  503; 
8  N.  W.  761;  County  of  Ramsey  t.  Church  of 
Good  Shepherd,  45  Minn.  220,  47  N.  W.  788» 
Third  Congregational  Soc.  of  Springfield  t. 
Springfield,  147  Mass.  396, 18  N.  E.  08;  War- 
dens, etc.,  of  St  Mark's  Church  v.  Mayor, 
etc.,  of  Brunswick,  78  Ga.  541,  3  S.  B.  561; 
Gerke  t.  Purcell,  25  Ohio  St  229;  Truateea 
T.  EUIs,  38  Ind.  3;  Vail  v.  Beach,  10  Kan.  214. 
And  a  building  belonging  to  the  Tonng  Men's 
Christian  Association,  which  contains  above 
the  basement  In  which  are  the  gymnasium, 
bowling  alley,  and  bath  room,  22  rooms,  only 
one  of  which  is  devoted  to  public  worship, 
was  hdd  not  exempt  under  a  law  exempting 
"every  building  used  excludvely  for  public 
wordilp."  Young  Men's  Christian  Ass'n  v. 
aiayor,  etc.,  of  New  York,  113  N.  Y.  187,  21 
N.  E.  86.  The  constitution  of  this  state  re- 
quires an  equal  and  uniform  rate  of  assess- 
ment and  taxation  of  all  property,  excepting 
"such  only  for  nimilclpal,  educational,  liter- 
ary, scientific,  religious  or  charitable  purposes 
as  may  be  specially  exempted  by  law."  Taxa- 
tion is  therefore  the  rule;  exemption,  the  ex- 
ception; and  nothing  can  be  held  to  be  ex- 
eiiipt  by  implication.  It  is  only  such  property 
used  for  the  puriwses  specified  In  the  constitu- 
tion, as  the  legislatui-e  may  specially  exempt, 
which  can  escape  taxation.  Exemption  Is  not 
a  matter  of  right,  but  a  pure  matter  of  grace; 
and  every  person  or  corporation  claiming  that 
his  or  lis  property,  or  any  part  theanif,  Is  ex- 
empt, must  be  able  to  show  some  clear  oon- 
stitutijuul  or  legislntive  provision  to  that  ef- 
fect The  legislature,  iu  its  wisdom,  has  pro- 
vided that  of  the  real  property  belonging  to 
literary,  benevolent,  charitable,  or  sclenttfle  in- 
stitutions incorporated  within  this  state,  sudi 
only  shall  be  exempt  from  taxation  as  shall  be 
actuaUy  occupied  for  the  purposes  for  which 
they  wei-e  hicorpomted;  and,  under  all  the 
rules  for  tlie  construction  of  exemption  laws, 
this  cannot  be  held  to  include  real  property 
which  is  occupied  for  other  purposes,  although 
tlie  revenues  received  therefrom  may  he  used 
for  the  purposes  of  the  corporation.  Some  of 
the  flutliorities  cited  go  to  the  extent  of  holding 
that  when  a  portion  only  of  a  building  be- 
longing to  audi  an  institution  la  occupied  for 
the  purposes  for  which  it  was  incorporated, 
and  the  remainder  Is  occupied  by  tenants  pay- 
ing rent,  the  entire  building  Is  liable  to  taxa- 
tion; but  the  general  tenor  of  tlie  authorities, 
and  no  doubt  the  better  rule.  Is  that  In  such 
case  the  a-ssessor,  in  estimating  the  value  of 
the  property,  sliould  make  a  proper  allowance 
for  the  i>ortIon  of  tlie  building  occupied  by  the 
society,  80  tliat  the  tax  levied  will  be  laid  only 
upon  the  value  of  tiiat  which  is  not  exempt, 
though  the  property  may  be  assessed  as  a 
whole. 

It  is  Insisted  by  the  plaintiff  that  the  state 
is  estopped  from  levying  the  tax  In  quesUtm 
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for  the  reason  that,  while  it  has  owned  tbe 
property  assessed  since  1877.  no  attempt  was 
made  to  assess  It  until  tlie  year  1890,  and  that, 
relying;  upon  tiiat  fact,  it  borrowed  in  that 
year  $33,000  on  a  mortgage,  to  enable  it  to 
erect  the  l>uildlng  now  on  the  premises,  and 
stipulated  and  agreed  to  pay  the  taxes  on  such 
mortgage.  But  the  neglect  or  omission  of  the 
proper  ofiieei-s  to  assess  the  properly  cannot 
control  the  duty  Imposed  by  law  upon  their 
successors,  or  affect  tbe  le^  consti'uctlon  of 
the  statute  under  which  its  exemption  from 
taxation  is  claimed.  Kaliroad  Ca  T.  Dennis, 
IIG  U.  S.  GGH,  6  Sup.  Ct.  025. 

The  case  of  State  v.  Addison,  2  S.  C.  400.  re- 
lied upon  by  plaintiff,  is  not  in  point.  That 
was  a  proceeding  to  enforce  a  municipal  tax. 
The  city  had  by  ordinance,  in  1703,  exempted 
all  aud  eyery  religious  aud  charitable  society 
from  the  jtayment  of  any  city  tax,  aud  the 
city  coimcil  for  more  than  three-quarters  of  a 
century  had  Included  the  relators  as  among  tbe 
societies  thus  exempted;  aud  the  court  held 
that  the  action  of  the  city  council  for  so  long  a 
time  would  be  received  as  the  pioper  interpre- 
tation of  their  own  enactment  so  long  as  it  re- 
maUied  in  force. 

Again,  it  is  claimed  that,  because  the  name 
apjteunng  on  the  assessment  roll  as  the  o^'uer 
of  the  property  is  "Hibernian  Benevolent  So- 
ciety," and  not  the  "Portland  Hibernian  Be- 
nevolent Society,"— the  real  owner,— the  assess- 
ment is  void,  and  should  be  enjoined.  But 
we  understand  the  rule  to  be  tliat  a  court  of 
equity  will  not  interfere  by  injunction  to  re- 
strain the  collection  of  a  tax  merely  because  of 
alleged  illegality  or  irregularity  appearing  up- 
on the  face  of  the  assessment,  but  will  leave 
tbe  party  to  his  remedy  at  law.  1  Hi;^,  InJ. 
S  491;  Odlln  t.  Woodruff,  22  Lawy.  Rep.  Ann. 
tSSO,  and  note  (Fla.,  12  South.  227).  "In  view 
of  the  anthorltleB,"  says  Lord,  C.  J.,  "the  con- 
siderations which  influence  a  court  of  equity 
to  restrain  the  collection  of  a  tax  are  confined 
to  cases  where  the  tax  itself  Is  not  authorized, 
or,  it  it  is,  that  such  tax  is  assessed  upon  prop- 
erty not  subject  to  taxation,  or  that  the  pev- 
eons  imposing  it  were  wltliout  authority  in  the 
premises,  or  that  they  have  proceeded  fraudu- 
lently." Welch  V.  Clatsop  Co.,  24  Or.  457,  33 
Pac.  034. 

It  f<^lowB  that  the  decree  of  tbe  court  below 
must  be  reversed,  and  tbe  complaint  dismissed. 


STATE  v.  GEE. 
(Supreme  Coart  of  Uregcm.   Oct.  28,  180o.) 
Forgery— What  Constitutbs— Iniiictmbst. 
1.  Hilt's  Ann.  Laws  Or.  §  1808,  provides 
that,  if  any  person  shall  forge  auy  certificate 
of  any  public  officer  in  rolntion  to  any  matter 
wherein  such  certificate  may  be  rpcplvptl  as 
\fgHl  evidence,  he  shnll  be  punished,  otc.   Id.  § 
4065.  as  amended  by  Sess.  Laws  1803.  p.  00, 
provides  that  the  road  supervisor  shall  super- 
vise the  expenditnre  of  the  road  fund,  and  cer- 
tify his  accounts  to  the  county  court;  and,  if 
the  court  approves  the  same,  it  shall  order  war- 
rants on  the  county  treasurer  payable  out  of 
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said  fund.  Held,  that  an  instrument  denom- 
inated a  "time  check,"  approved  by  the  road 
Bupervisor,  indlt^ating  that  the  person  therein 
named  performed  certain  worlc,  the  value  there- 
of being  a  certain  amount,  was  the  subject  of 
forgeiT,  though  attached  to  tbe  certificate  was 
an  order  for  the  payment  of  money  to  the  per- 
son named,  addressed  to  the  county,  with  a 
blank  for  the  "foreman's"  signature,  whidi 
was  not  filled. 

2.  But  as  such  certificate,  before  being  ap- 
proved by  the  county  court  simply  purported 
to  be  an  account  with  the  person  named  for 
the  labor  perfurmed.  which  certified  account 
was  receivable  as  lefral  evidence  of  the  facta 
recited,  an  indictment  which  proceeded  upon 
the  theory  that  the  certificate  was  of  such  a 
nature  that,  if  genuine,  it  would  create  a  de- 
mand against  the  county,-  did  not  allege  facts 
sufficient  to  constitute  forgery. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; T.  A.  Stephens,  Judge. 

D.  L.  Gee  was  indicted  for  forgery.  A  de- 
murrer to  the  indictment  was  sustained,  and 
the  state  appeals.  Affirmed. 

Defendant  was  Indicted  for  knowingly  ut- 
tering and  publishing  a  certain  forged  and 
counterfeit  writing,  in  form  and  similitude 
of  the  certificate  described  in  the  Indictment. 
A  demurrer  to  the  indictment  having  been 
sustained  by  the  trial  court,  the  state  ap- 
peals. It  Is  charged,  in  substance,  that  pur- 
suant to  section  4085  of  title  1  of  chapter  76 
of  the  Miscellaneous  Laws  of  Oregon,  com- 
piled and  annotated  by  W.  Xjair  Hill,  as 
amended  by  the  act  of  February  20,  18^ 
(Sess.  Laws  1803,  p.  60),  the  county  court  of 
Multnomah  county,  on  January  17,  1804,  lev- 
led  a  tax  of  one  mill  upon  oil  taxable  prop- 
erty within  the  county,  which  was  collected 
and  kept  as  a  separate  fund  known  as  the 
"road  fund,"  to  be  used  for  the  purpose  of 
laying  out,  opening,  making,  and  repairing 
county  roads.  Here  follow  allegations  show- 
ing the  establishment  of  road  district  No.  6, 
the  apportionment  of  certain  road  funds  to 
the  district,  and  the  appointment  and  qualifi- 
cation of  John  Coniey  as  supervisor  thereof. 
The  Indictment  then  continues:  "That,  by 
virtue  of  such  office  as  supervisor.  It  became 
aild  was  the  duty  of  him,  tbe  said  John  Oon- 
ley,  to  direct  and  supervise  the  expenditure 
of  said  moneys  as  aforesaid  appropriated  to 
said  road  district  number  six,  pursuant  to 
law,  by  the  county  court  of  Multnomah  coun- 
ty, for  making  and  repairing  county  roads  In 
his  said  road  district,  and  to  employ  laborers 
to  perform  such  work  and  labor  as  he  deemed 
proper  in  making  and  repairing  county  roads 
in  said  district,  and  to  issue  certificates  to 
persons  so  performing  labor  and  furnishing 
materials  In  making  and  repairing  county 
roads  in  his  said  district  under  and  by  his 
direction  and  supervision  of  the  amount  of 
labor  so  performed  or  materials  furnished, 
aud  tbe  compensation  to  be  paid  therefor. 
That  the  certificate  so  Issued  by  him,  the 
said  John  Coniey,  as  supervisor  aforesaid,  en- 
titled the  holder  thereof  to  recover  from  said 
Multnomah  county  the  amount  of  money 
named  in  said  certificate  to  be  due  the  per- 
son therein  named  for  labor  performed  as 
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aforesaid,  and  created,  when  approved  by  the 
comity  court  of  said  Multnomah  county,  an 
Indebtedness  from  the  said  county  of  Mult- 
nomah to  the  person  named  In  said  certifi- 
cate of  the  amount  of  money  therein  named 
and  certified  to  by  the  said  John  Conley, 
superrfsor  as  aforesaid,  to  be  due  the  said 
person  for  labor  performed  upon  the  county 
Toad  In  said  road  district  number  six,"  Then 
follows  a  description  of  the  certificate  and 
the  formal  charging  part  of  the  Indictment. 
A  copy  of  the  certificate  Is  contained  in  the 
Indictment  and  is  as  follows: 

"91.00.      Name,  Miles  Stanley.     No.  5,196. 
•Ttme  Check  for  the  Month  of  Dec.  1894, 
District  No.  Sir. 
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91  00 

1  Amt 

"MuitGoinab  County,  Oregon,  Dec.  31.  1804. 
Multnoiuuii  County,  Oreprou,  pay  to  the  or- 
der of  Miles  Stanley  the  sum  of  nlncty-one 
tiollars.  in  full  for  *JG  days'  worl;  done  on 
JSandy  road.   ,  Foronian. 

"Appi-ovod :    John  Conley,  SuperTlsor." 

O.  M.  Idleman.  Atty.  (Jen.,  and  W.  T. 
Hume,  Dlst.  Atty..  for  the  State.  M.  I*. 
Pipes,  for  re8i>ondenL 


WOLVERTON.  J.  (after  stating  the  facts). 
The  only  theory  upon  which  this  case  can 
proceed  Is  that  the  law  has  provided  for  an 
official  certificate  or  return  of  a  road  super- 
visor, which  may  be  received  by  the  county 
court  as  legal  evidence  of  the  facts  certified 
to,  and  a  penalty,  for  forging  or  counter- 
feiting the  same,  and  for  uttering  such  cer^ 
tlflcate  so  forged  or  counterfeited  with  In- 
tent to  defraud.  The  Indictment  Is  drawn 
under  section  1808,  Hill's  Ann.  Laws  Or., 
which  provides  that  "If  any  person  shall, 
with  Intent  to  Injure  or  defraud  any  one, 
falsely  make,  alter,  forge,  or  counterfeit  any 
public  record  whatever,  or  any  certificate, 
return  or  attestation,  of  any  clerk,  notary 
public,  or  other  public  officer,  In  relation  to 
any  matter  wherein  such  certificate,  return, 
or  attestation  may  be  received  as  legal  evi- 
dence, or  any  note,  certificate,  or  other  evi- 
dence of  debt  issued  by  any  officer  of  this 
state,  or  any  county,  town,  or  other  munici- 
pal or  public  corporation  therein,  authorized 
to  Issue  the  same,  or  any  contract,  charter, 
letters  patent,  deed,  lease,  bill  of  sale,  will, 
testament,  bond,  writing  obligatory,  under- 
taking, letter  of  attorney,  policy  of  Insur- 
ance, bill  of  lading,  bill  of  exchange,  prom- 
issory note,  evidence  of  debt,  or  any  accept- 
ance of  a  bill  of  exchange,  endorsement  or 
assignment  of  a  promissory  note,  or  any  war- 
rant, order,  or  check,  or  money,  or  other 
property,  or  any  receipt  for  money  or  other 
property,  or  any  acquittance  or  discharge 
for  money  or  other  property,  or  any  plat, 
draft,  or  survey  of  land;  or  shall,  with 
such  Intent,  knowingly  utter  or  publish  as 
true  and  genuine  any  such  false,  altered, 
forged,  or  counterfeited  record,  writing,  in- 
strument or  matter  whatever,  such  person, 
upon  conviction  thereof,  shall,"  etc.  The 
section  upon  which  the  indictment  Is  based 
provides,  among  other  things,  that  "such 
county  court  shall  apportion  the  taxes  so  coi- 
iected  among  the  several  road  districts  In 
the  county.  •  •  •  The  county  clerk 
shall  thereupon  notify  the  road  supervisor 
in  each  of  the  road  districts  In  his  county  of 
the  amount  of  the  road  fund  set  apart  for 
-the  use  of  his  road  district  for  opening, 
making,  and  repairing  county  roads  and 
building  bridges  In  his  road  district;  and 
such  8ui>ervlsor  shall  direct  and  supervise 
the  expenditure  of  such  amount  of  the  road 
fund  so  set  apart  for  the  purpose  herein 
unmod,  and  certify  his  accounts  for  labor 
performed  or  material  funilshed  to  the  coun- 
ty court;  and  If  the  county  court  approves 
the  same,  it  shall  order  warrants  on  the 
county  treasui-er  in  favor  of  the  person  per- 
foi-ming  such  labor  or  furnishing  such  ma- 
terial payable  out  of  the  fund  to  the  credit 
of  sncU  road  district  until  such  fund  Is 
exliausted."  By  this  act  the  county  court 
Is  made  the  auditing  board,  and  the  funds 
set  apart  to  the  different  road  districts  are 
disbursed  under  its  supervision.  The  suiH^r- 
vlsor  whose  duty  it  is  to  direct  and  supov 
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Tise  the  expenditures  Is  required  to  certify 
his  accounts  for  labor  performctl  or  material 
furnished  to  the  county  court.  These  cer- 
tified accounts  constitute  the  vouchers  upon 
which  the  court  acts,  and  upon  which  It 
bases  Its  orders  for  dmwing  '  warrants 
against  the  particular  fund.  The  orders 
must  require  the  warrants  to  be  drawn  In  fa- 
vor of  the  person  or  persons  performing 
labor  or  furulsMng  material.  No  especial 
method  Is  prescribed  for  the  supervisor  in 
keeping  his  accounts,  nor  is  he  directed  or 
required  to  certify  them  to  the  coimty  court 
in  any  particular  form.  So  that  any  Intelli- 
gible form  of  account  which  indicates  with 
reasonable  fullness  the  amount,  nature,  and 
kind  of  work  done  or  material  furnished, 
with  the  date  and  name  of  the  person  doing 
or  furnishing  the  same,  the  value  thereof, 
and  the  number  of  the  road  district,  would 
be  sijfflclent.  So,  with  the  certificate,  any 
form  which  informs  or  assures  the  county 
court  that  the  account  In  quesUon  Is  the  ac- 
count of  the  supervisor  is  sufflclent.  "To 
certify"  means  simply  "to  testify  In  writ- 
ing"; "to  make  a  declaration  In  writing." 
"Webster.  It  Is  not  even  necessary  that  the 
word  "certify"  or  "certified"  be  used  In  the 
certificate,  but  it  is  sufficient  if  the  required 
statutoi7  fact  be  made  known  in  writing 
under  the  hand  of  the  officer.  State  v. 
Schwin.  65  Wis.  213,  28  N.  W.  5C8.  It  would 
be  the  duty  of  the  county  court  to  recognize 
and  act  upon  any  form  of  certificate  which 
is  legally  sufficient  under  the  statute,  and 
which  would  operate  under  the  law  as  a  su- 
perrisor's  certified  account  of  labor  expended 
or  materials  furnished  for  the  use  of  the 
road  district.  The  legal  efficacy  of  such  a 
certificate  consists  not  in  Its  potency,  If  gen- 
uine, In  creating  a  demand  against  the  coun- 
ty, but  in  its  capability  of  being  utilized  as 
legal  evidence  of  the  facts  stated  therein; 
and  the  test  here  is,  not  as  Is  the  case  ordi- 
narily, whether  the  certificate  presents  up- 
on Its  face  or  through  allegations  In  aid  of 
it  a  suable  demand,  but  whether  the  Instru- 
ment is  such  a  one  that.  If  genuine,  the  coun- 
ty court  must  consider  It  as  legal  evidence  of 
the  amount  and  kind  of  labor  done  and  per- 
formed or  materials  furnished  in  the  matter 
of  determining  whether  or  not  it  shall  "or- 
der warrants  on  the  county  treasurer."  If 
the  official  certificate,  return,  or  attestation 
ia  sufficient  for  this  purpose,  it  Is  the  sul>- 
ject  of  forgery  under  the  statute;  otherwise, 
not. 

N'ow,  the  account  and  certificate  relied  up* 
on  consists  of  an  Instrument  denominated, 
"Time  Check  for  the  Month  of  Dec.  1894, 
District  No.  Six,"  underneath  which  are  writ- 
ten the  words,  "Approved:  John  Conley,  Su- 
pervisor." The  so-called  "Time  Cheek"  In- 
dicates with  reasonable  deflnlteness  and  cer- 
tainty that  Miles  Stanley  served  time,  or 
performed  260  hours'  work  with  team  and 
driver  in  the  month  of  December,  1894,  for 
diatrlct  No.  6,  the  value  being  specified  at 


$91.  This  Is  an  Intelligible  and  sufficiently 
definite  account  of  labor  done  and  perftHn* 
ed.  It  requires  no  stretch  of  the  Imagina- 
tion to  understand  from  It  that  Miles  Stan- 
ley did  and  performed,  with  team  and  driv- 
er, withto  or  for  district  No.  6,  260  hours' 
labor  during  the  month  of  December,  1894, 
and  for  which  he  should  receive  ¥01.  So 
ttiat  the  account  Itself  Is  sufficient.  But 
has  it  been  sufficiently  certified  to  the  county 
court  to  entitle  It  to  be  considered  evidence 
of  the  fact  that  Miles  Stanley  performed 
labor  as  shown  by  the  account?  The  word 
"Approved,"  written  beneath  the  account, 
with  the  signature  of  the  supervisor  sub- 
scribed In  his  official  capacity,  Is,  as  we 
think,  a  sufficient  official  certification  of  the 
account.  It  identifies  the  account  as  that  of 
the  supervisor,  and  is  equivalent  to  marking 
it  "O.  K."  or  "Correct."  which  is  usually 
recognized  as  a  certification  In  ordinary 
business  affairs.  The  fact  that  what  pur- 
ports to  be  an  order  drawn  upon  Multnomah 
county  intervenes  Isetween  the  account  and 
the  word  "Approved"  does  not  change  the  ef- 
fect of  the  certificate.  Apparently,  It  was  in- 
tended that  this  order  should  be  signed  by 
somebody  as  foreman,  but,  with  or  without 
the  order,  the  account  may  be  said  to  have 
been  certified  to  the  county  court  by  the  eupo- 
vlsor.  The  order  unsigned  by  the  foreman 
can  have  no  effect  in  any  event,  whether  it 
be  considered  apinwed  by  the  supervisor 
or  not.  It  cannot  reasonably  be  considered 
as  the  supervisor's  order,  as  it  does  not  so 
purport  to  be.  The  instrument,  if  consider- 
ed as  genuine,  was  therefore  the  subject  <^ 
foi^ery. 

The  indictment,  however.  Is  deemed  faulty 
and  Insufficient  It  is  alleged,  among  other 
things,  that  It  was  the  duty  of  the  super- 
visor "to  Issue  certificates  to  persons  per- 
forming labor  and  furnishing  material,"  etc., 
and  "that  the  c^tlflcate  so  issued  by  him. 
the  said  John  Conley.  as  supervisor  afore- 
said, entitled  the  holder  thereof  to  receive 
from  said  Multnomah  county  the  amount  of 
money  named  in  the  certificate,"  etc.;  and 
the  charging  part  of  the  Indictment  proceeds 
upon  the  Idea  that  this  certificate  Is  of  sucli 
a  nature  that,  if  genuine.  It  would  create  a  de- 
mant}  against  the  county.  We  have  seen 
that  such  Is  not  the  case.  The  instrument 
set  forth  by  copy,  Instead  of  "purporting  to 
be  a  certificate  entitling  the  holder  thereof 
to  the  payment  of  the  compensation  therein 
named  by  Multnomah  county,  for  work  and 
labor  performed  upon  a  county  road  in  road 
district  number  six  In  said  Multnomah  coun- 
ty and  state  of  Oregon,"  and  "purporting  to 
entitle  one  Miles  Stanley  to  the  payment  of 
ninety-one  dollars  by  -Uie  said  Multnomah 
county  and  state  of  Oregon,"  simply  pur- 
ports to  be  an  account  with  one  Miles  Stan- 
ley for  260  hours'  work  and  labor  with  man 
and  team,  done  and  performed  at  35  cents 
per  hour  in  district  No.  6,  certified  by  the 
said  Satin  Conley,  roperrisor,  which  certi- 
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fled  account  was  receivable  by  the  county 
court  of  Multnomab  coanty,  Or.,  as  legal 
evidence  that  such  work  and  labor  bad  been 
done  and  performed  In  Bald  district  No.  6 
by  the  Bald  Miles  Stanley.  These  facts 
Bhould  hare  been  appropriately  alleged  In 
the  IndlctmoDt.  State  t.  Johnson,  26  Iowa, 
407.  If  It  IB  true  that  the  county  court  has 
adopted  this  form  of  certificate,  or  has  been 
accustomed  to  receive  the  same  as  legal  evi- 
dence of  the  facts  it  purports  to  certify,  this 
Is  a  matter  of  proof,  and  It  Is  unnecessary  to 
allege  It  in  the  Indictment.  Com.  t.  Costel- 
lo,  120  Mass.  300;  Horton  v.  State,  32  Tex. 
82';  People  r.  Bibby  (Cal.)  27  Fae.  781.  The 
official  certificate  must  of  Itself  be  legally 
competent  as  evidence;  If  otherwise.  It  can- 
not be  aided  by  the  allegation  of  extrinsic 
facts.  120  Jlass.,  supra;  Raymond  v.  Peo- 
ple (Cal.)  30  Pac.  504;  People  v.  Heed,  1 
Idaho,  531;  State  v.  Brlggs,  34  Vt.  501; 
Cunningham  v.  People,  4  Hun,  455;  People 
V.  Harrison,  8  Barb.  500;  Fadner  v.  People, 
33  Ilun,  240.  These  considerations  make  it 
Incumbent  upon  us  to  affirm  the  Judgment 
of  the  court  below,  and  It  Is  so  ordered. 


LITTLBFIELD  v.  TODD. 
(Supreme  Court  of  Okinhoma.    Feb.  16,  1896.) 
iN'juKCTiuy  —  FossF.saio^  OF  Land  Pending 

Co.NtEST. 

On  Eleptembpr  1(1.  1893,  A.  settled  upon 
a  tract  of  Innd  undor  the  third  sertimi  of  the 
not  of  conRress  of  May  14,  ISSO.  On  Ootoher 
7.  18U3,  B.  made  a  homestead  entry  at  the 
local  land  office  of  aaid  tract  of  land.  On 
March  15.  VHH,  A.,  in  the  absence  of  the  dis- 
trict judge,  olitnined  of  tJie  probate  jud^e  of 
K  county  a  restraininn  order.  reBtrainiiij?  B. 
fiom  settliufT  upon  and  improving  the  tract  of 
land  in  dispute  between  said  A.  and  B.  On 
March  20.  18i>4,  B.  filed  a  motion  in  the  dis- 
trict court  to  dissolve  the  tempornry  restrain- 
ing order  isnued  by  the  probate  judjre.  and  Raid 
motion  was  allowed,  and  the  restraining  order 
diHSolved.  Ueld,  that  it  was  not  error  to  dis- 
solve such  rostrainiuR  order,  for  the  reason 
that  B.,  by  virtue  of  hia  homesti^ud  entry,  had 
a  right  to  the  joint  use  and  occupancy  of  the 
land  until  such  time  as  tlie  land  department 
should  determine  which  of  the  contestants  is. 
under  the  homestead  law,  entitled  to  the  land 
in  dispute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  K  county;  be- 
fore Justice  Bicrcr. 

Action  for  an  Injunction  by  Elmer  H.  Llt- 
tlcfield  against  Bruce  Tmld.  Defendant  had 
Judjonont,  and  plaintiff  appeals.  Affirmed. 

Exllne  &  Mechllnc,  for  appellant.  Uog- 
gatt  &  Caruthers,  for  appellee. 

DALE,  C.  J.  The  appellant  Instituted  this 
cause  in  the  district  court  of  K  ctninty  on  the 
l."»th  day  o£  March,  1804,  for  tlie  purixse  of 
ubtnlniu;;  an  injunction  against  the  appellee 
to  restrain  said  appellee  from  going  upon  or 
in  any  wise  Interfering  with  the  imsspswlon 
(if  niipellant  In  lots  1  and  2  and  the  K.  of 
tho  N'.  E.  %  of  section  2,  township  2T  of 


range  2  E.,  In  K  county.  It  appears  from 
the  record  before  ns  that  on  September  16, 
1890,  and  after  the  hour  of  12  o'clock  noon, 
appellant  settled  upon  said  tract  of  land  un- 
der the  thjrd  section  of  the  act  of  congress  of 
May  14,  1880,  and  proceeded  to  cultivate  and 
Improve  portions  thereof;  that  on  the  7th 
day  of  October,  1803,  appellee  made  home- 
stead entry  thereof  at  the  local  land  office  at 
Perry,  Old.;  that  on  the  10th  day  of  Decem- 
ber following,  appellant  Instituted  a  contest 
proceedings  against  the  entry  so  made,  alleg- 
ing a  prior  settlement  and  cultivation  of  the 
bind,  and  claimed  that  fae  was  entitled  to  the 
homestead  entry  by  reason  thereof.  It  fur- 
ther appears  that  on  the  Ist  day  of  Novem- 
ber, 1803,  the  appellee  built  a  fence  around 
the  land,  and  afterwards  proceeded  to  use 
and  enltlTate  portions  of  the  land  which  had 
not  been  theretofore  cultivated  or  used  by  ap- 
pellant. To  restrain  appellee  from  going  np- 
on  the  tract  of  land,  or  using  the  same  In 
any  way,  the  appellant  instituted  in  the  dis- 
trict court  of  K  county  this  acticm,  and.  In 
the  absence  of  the  Judge  of  the  district  court, 
obtained  from  the  probate  court  an  order  re- 
straining the  appellee  from  any  uRe  or  oceu- 
pnncy  of  the  tract  of  land  In  dispute  between 
said  parties.  The  order  so  made  by  the  pro- 
bate Judge  was,  upon  motiou,  by  the  district 
court,  dissolved,  and  appellant  brings  this 
rnse  here,  and  assigns  as  error:  First,  that 
snld  district  court  erred  In  sustaining  the 
motion  of  appellee  to  vacate  and  dissolve  the 
temporary  Injunction;  second,  that  the  court 
erred  in  granting  the  order  vacating  and  dis- 
solving the  temporary  Injunction  in  eald  ac- 
tion. The  two  assignments  will  be  consid- 
ered t(%ethcr. 

In  Peekham  v.  Faught  (Okl.)  37  Pac.  10.S5, 
the  question  of  the  rights  of  parties  claiming 
under  the  settlement  act  of  May  14,  1880,  and 
also  under  the  general  provisions  of  tlie  home- 
stead law  of  May  20,  ISfiS,  to  tho  possession 
and  occupancy  of  land  when  settled  and  filed 
upon  by  adverse  claimants,  was  by  this  court 
diwusscd  at  some  length.  It  is  strenuously 
Insisted  by  appellant  that  this  court,  in  the 
opinion  heretofore  rendered,  failed  to  proper- 
ly apply  the  laws  of  congress,  and  that  a 
settler  under  tlio  third  section  of  the  act  of 
May  14,  ISSO,  by  virtue  of  his  settlement  and 
occupancy,  has  the  exclusive  right  to  pos.sess 
and  use  a  tract  of  laud  so  settled  upon,  as 
against  any  person  who  attempts,  either  by 
settlement  or  filing,  to  obtain  a  right  in  the 
land,  made  at  a  time  subFcqueut  to  the  date 
of  such  settlement  Should  this  couteutirm 
pi-evail.  It  would.  In  effect,  make  the  couils 
of  this  tciTltory  a  medium  through  which 
these  Inceptive  rights  to  laud  would  be  adju- 
dicated. Thus,  where  adverse  claimants  con- 
tosUug  for  a  tract  of  land,  both  of  whom 
might  be  settlors  upon  the  same,  and  neither 
of  whom  had  extended  his  settlement  right 
by  filing  nu  entry,  might  come  into  the  courts, 
and  assert  a  priority  of  claim,  the  courts 
would  be  called  upon  to  determine  the  mat- 
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ter  of  the  priorities  belwecD  the  two  Individ- 
ual clnimauls,  aud  thus  dispossess  one  of  said 
imrtii'S,  null  thereby,  in  ndvance  of  the  action 
of  the  land  department,  dotermlue  rights 
wlUch  have  been  left  exchislvoly  within  the 
laud  department.  Or,  aa  In  this  case,  apiwl- 
lant  having  settled  upon  the  land  on  the  inth 
day  of  September,  tlie  appellee  not  baring 
fllwl  his  homestead  entry  until  the  7th  day  of 
October  following.  If  appellant's  contention 
he  true,  It  would  be  the  duty  of  the  court  to 
prevent  appellee  from  proceeding  under  the 
entry  made  at  the  land  office,  and  thereby,  In 
efTect,  deprive  him  of  a  right  which  the  law 
of  congress  expressly  provides  he  may  have. 
This  contention  cannot  he  maintained.  Ap- 
pellant settled  upon  the  land  under  an  act  of 
congress,  which,  In  the  absence  of  a  better 
Tight,  assuming  that  appellant  Is  qualified  to 
enter  the  land,  will  ultimately  have  to  be 
determined  by  the  land  department  In  appel- 
lant's favor.  But,  appellee  having  filed  hia 
entry  at  the  local  land  office  for  lands  unap- 
propriated. It  follows  that.  If  we  shall  give 
effect  to  the  homestead  act  of  May  20,  18C2, 
he  must  be  permitted  to  exercise  his  right  of 
residence  upon  and  cultivation  of  such  por- 
tions of  the  land  as  are  not  In  actual  use  by 
an  adverse  claimant.  Each  of  the  claimants 
are  upon  the  land  under  a  law  of  congress. 
For  the  courts  to  determine  which  of  the  par- 
ties has  the  better  right  would  be  an  Invasion 
<if  the  Jurisdiction  delegated  by  congress  to 
the  land  dejmrtment  As  between  adverse 
settlers  upon  homestead  laws,  both  of  whom 
are  there  under  the  laws  of  congress,  the 
courts  of  this  territory  will  leave  the  ques- 
tion of  the  respective  rights  of  said  parties 
to  be  determined  by  the  tribunal  which  has 
been  created  by  congress  for  the  settlement 
of  such  questions.  After  such  question  Is  so 
determined  by  such  tribunal,  the  courts  may. 
If  called  upon,  give  effect  to  the  decision  of 
the  land  department,  and  will,  in  the  mean- 
time, if  necessary,  prevent  either  party  from 
acts  of  aggression  towards  the  other.  But 
l)eyond  these  lines  the  courts  cannot  act.  The 
Judgment  of  the  lower  court  is  affirmed. 

BTKRER.  J.,  having  heard  the  case  when 
presented  below,  not  sitting.  The  other  Jus- 
tices concnrring. 


LAIRD  T.  MORRIS.    (No.  1,438.) 
(RnpTerae  Court  of  Nevada.    Oct.  23.  1SD5.) 
JcDGMEST  OP  Dismissal  —  Res  Jt'niGAu  — 

STATrTES— COSSTRCCTION. 

t.  A  Jndfonpnt  of  dismlimiil.  entered  upon 
plaintiff's  failnre  to  appear,  is  not  a  bar  to  a 
Bobsequent  suit  for  the  same  cause  of  action. 

2.  Uen,  St.  S  8178,  after  reciting  five  caxes 
in  which  an  action  may  be  dismissed  or  a  jvidg- 
ment  of  nonsuit,  entered,  provides  that:  "The 
dismissal  mentioned  In  the  first  two  subdivi- 
idons  shall  be  made  by  an  entry  In  the  clerk's 
rcfriflter.  Judgment  may  thereupon  he  enter- 
ed accordingly.  In  every  other  case  the  jndg- 
ment  shall  be  rendered  on  the  merits."  Held. 
that  jodgments  falling  onder  the  three  remain- 


ing cases  did  not  become  judgments  on  the  mer- 
its, the  only  purpose  of  the  statute  being  to  de- 
termine in  what  cases  nonsuits  or  dismissals 

should  be  entered. 

Apiioal  from  district  court,  Eureka  county; 
A.  L,  I'MtKgenild,  .Tudge. 

Action  by  A.  Lak-d  against  Michael  Morris 
on  an  account  stated  and  on  an  assigned 
account  for  services  rendered.  Judgment 
for  defendant.  Plaintiff  appeals.  Revers- 
ed. 

H.  BIres  and  J.  R.  lodge,  for  appellant. 
Thomas  Wren  and  Peter  Breen,  for  respond- 
ent. 

BBLKNAP,  J.  Plaintiff  sued  defendant 
as  Burvtving  partner  upon  two  counts:  First, 
upon  an  account  stated;  second,  upon  an 
assigned  account  for  services  rendered  to 
the  partnersliip.  Respondent,  In  bU  an- 
swer, among  other  things,  pleaded  Id  bar  a 
former  Judgment  between  tbe  same  parties, 
and  for  tbe  same  cause  ot  action.  Tbe 
cause  was  tried  by  the  court  It  was  shown 
by  the  Judgment  that  neither  the  plaintiff 
nor  bis  counsel  was  present  at  tbe  former 
trial,  and  that  thereupon  tbe  defendant  ask- 
ed for  a  dismissal  of  the  action.  A  Judg- 
ment of  dismissal  was  accordingly  glren,  and 
costs  taxed  to  the  plaintiff.  Upon  this  erl- 
dencB  the  court  found  as  a  fact  that  tbe 
Judgment  was  upon  tbe  merits,  and  as  a 
cmiclnslon  of  law  It  was  found  that  It  con- 
stituted a  bar  to  tbe  plaintiff's  recorery  In 
tbe  present  action.  Tbe  question  upon  the 
appeal  la  whether  the  mllng  was  correct 

Tbe  statute  gorernlng  the  subject  Is  as 
follows  (Oen.  St  S  3173:  Code  GIt.  Froc  i 
151):  "An  action  may  be  dismissed,  or  a 
Judgment  of  non-suit  entered  In  the  follow- 
ing cases:  First:— By  the  plaintiff  himself 
at  any  time  before  trial,  ujun  the  ptQ^ent 
of  costs,  if  a  counter-claim  has  not  been 
made.  If  a  provisional  remedy  has  been  al- 
lowed, the  undertaking  shall  thereupon  be 
delivered  by  the  clerk  to  the  defendant,  who 
may  have  his  action  thereon.  Second:— By 
either  party  upon  tbe  written  consent  of  the 
other.  Third:— By  the  court  when  tbe  plain- 
tiff falls  to  appear  on  tbe  trial,  and  defend- 
ant appears  and  asks  for  the  dismissal. 
Fourth:— By  the  court  when  upon  trial  and 
before  the  final  submission  of  the  case  the 
plaintiff  abandons  It  FIftb:— By  tbe  court 
upon  motion  of  the  defendant  when  upon 
the  trial  the  plaintiff  falls  to  prove  a  suffi- 
cient case  for  the  Jury.  Tbe  dismissal  men- 
tioned In  the  first  two  subdivisions  shall  be 
made  by  an  entry  In  tbe  clerk's  register. 
Judgment  may  thereupon  be  entered  accord- 
ingly. In  every  other  case  the  Judgment 
shall  be  rendered  on  the  merits."  In  sup- 
port of  the  mllng  it  Is  said  that  the  prac- 
tice act,  as  wiginally  adopted  In  1801  (St. 
1861,  p.  338).  was  read<vted  In  1869  (St 
1869,  p.  218]i,  .and  npcm  Its  readoption  was 
materially  changed.  The  two  sections  up- 
on the  subject  of  dismissal  and  Judgments 
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of  nonault  In  tbe  act  of  1801  were  consoli- 
dated, and  tbe  effect  of  tbe  change  was.  It 
Is  claimed,  that  all  cases  falling  under  the 
third,  fourth,  and  fifth  subdlTlslons  of  the 
statute  became  Judgments  on  the  merits, 
and  not  of  dlamlssal  or  nonsuit,  as  thereto- 
fore; that  the  mention  of  the  first  two  sub- 
divisions In  connection  with  the  concluding 
sentence  of  the  section,  "In  every  other  case 
the  Judgment  shall  be  rendered  on  the  mer- 
its," excludes,  by  Implication,  all  of  tbe  re- 
maining cases  provided  for.  "A  nonsuit  Is 
the  result  of  an  abrupt  termination  of  an 
action  at  law.  It  is  the  name  of  a  Judg- 
ment given  against  tbe  plaintiff  when  be  is 
unable  to  prove  lils  caste,  or  when  he  refuses 
or  neglects  to  proceed  with  the  tilal  of  a 
cause  after  It  baa  been  put  on  Issue,  with- 
out determining  such  Issue.  Its  origin  can 
be  easily  traced  to  a  very  early  period  In 
the  history  of  the  common  law."  16  Am. 
&  Eng.  Enc.  Law,  721.  "The  effect  of  a 
nonsutt  la  to  defeat  the  action,  and  give 
costs  to  the  defendant;  but  tbe  plalntitE  may 
commence  a  new  action  for  tbe  same  canse." 
3  BI.  Comm.  377.  "It  Is  a  settled  and  in- 
flexible rule  that  a  judgment  of  nonsuit  is 
not  a  Judgment  on  tbe  merits,  and  there- 
fore is  no  bar  to  another  suit  upon  the  same 
cause  of  action."  Black,  Judgm.  $  099. 
The  legislature  is  presumed  to  have  used 
these  terms  In  their  accepted  meaning.  The 
only  purpose  of  tbe  statute  was  to  determine 
in  what  cases  nonsuits  or  dismissals  should 
be  entered;  and  In  construing  It,  this  pur- 
pose should  be  kept  in  view.  Five  sepa- 
rate and  independent  causes  bare  been  enu- 
merated, and  it  is  applicable  to  all  cases  to 
which  these  conditions  apply;  otherwise, 
only  cases  provided  fbr  in  the  first  and 
second  subdivisions  would  be  embraced 
within  its  provisions,  and  those  in  the  third, 
fourth,  and  fifth  subdivisions  would  be  ex- 
cluded. Such  construction  would  do  vio- 
lence to  the  language  of  the  statute,  and  de- 
feat the  manifest  intent  of  the  legislature. 
It  would  subordinate  the  principal  purpose 
of  tbe  statute  to  one  of  lesser  Importance, 
^'he  consolidation  of  tbe  two  sections  into 
one  worketl  no  change  in  the  purpose  of  the 
Ifiw.  The  elder  statute  was  free  from  am- 
bt^tilty.  Tlie  ronsolidatlon  subjects  it  to  tho 
irltlfism  which  has  been  urged.  The  stat- 
ute Is  In  affirmance  of  tbe  common  law. 
Tlie  preflumptlon  Is  that  no  change  was  in- 
tend<>d  in  that  law;  but.  If  such  were  tbe 
Intention,  it  would  have  been  made  free 
from  uncertainty.  Tlie  statute  should  be 
road  as  Inclutllng  all  of  the  five  classes  of 
cases  for  which  It  provides,  and,  being  so 
read,  its  moaning  Is  clear.  In  Baber  v. 
Buker,  13  Cal.  87,  the  court  said:  "Tbe 
statute  of  this  state,  being  In  afllrraanee  of 
tbe  common  law.  Is  to  be  construed  as  was 
the  rule  of  tliat  law.  This  Is  a  recoivod  con- 
struction In  such  cases.  Thus,  In  Miles  v. 
Williams,  1  P.  VTma.  252,  the  court  said: 


'The  best  rule  of  construing  acts  of  parlia- 
ment Is  by  the  common  law,  and  by  the 
course  which  that  observed  in  like  cases  of 
its  own  before  tbe  act.*  And  In  Arthur  v. 
Bokenbam,  11  Mod.  150,  the  common  pleas 
said:  'The  general  rule  in  exposition  of  all 
acts  of  parliament  is  this:  that  in  all  doubt- 
ful matters,  and  when  tbe  expression  Is 
in  general  terms,  they  are  to  receive  such 
a  construction  as  may  be  agreeable  to  the 
rules  of  the  common  law  lu  cases  of  that 
nature;  for  statutes  are  not  presumed  to 
make  any  alteration  In  tbe  common  law  fur^ 
ther  or  otherwise  than  the  act  does  express- 
ly declare.  Therefore,  In  all  general  mat- 
ters, the  law  presumes  the  act  did  not  In- 
tend to  make  any  alteration,  for.  If  the  par- 
liament bad  bad  that  design,  they  would 
have  expressed  it  in  the  act.* "  Judgment 
reversed,  and  cause  remanded. 

BI6EL0W,  C.  3..  and  BONNIFIELD,  J., 
concur. 


BOLLN  V.  METCALF.i 
(Supreme  Court  of  Wyoming.    Oct  25,  1895.) 

Co3iTBj.cT—CoN8iDBRATiO!i— Duress  —  Indehnitt 
— SuRKTJEB— Harmless  Error. 

1.  The  settlement  of  an  action  either  be- 
gan or  threatened,  unless  it  be  founded  on  a 
fraudulent  claim,  is  a  valid  consideration  for 
prcHuises  by  a  third  party  to  pay  the  claim. 

2.  The  service  or  threatened  service  of  an 
attadiment  in  a  controverted  action  is  not  dur- 
ess of  goods. 

8.  Where  sureties  on  a  bond  attempted  to 
levy  an  attachment  on  the  defaulting  princi- 
pal s  supposed  interest  in  a  partnership,  and 
a  member  of  the  firm,  to  avoid  tho  attaciiment, 
executed  notes  equal  to  the  amount  embezzled, 
tbe  malier  is  liable  on  the  notes  on  payment  by 
the  sureties  of  a  judgment  against  them  for 
said  amount. 

4.  Though  said  notes  were  payable  to  one 
surety,  equity  will  ratably  apportion  the  pro- 
ceeds to  each. 

5.  A  party  cannot  complain  that  tiie  judg- 
ment against  bim  was  not  as  much  as  it  should 
hare  been. 

Error  to  district  court,  Converse  count}*; 
Richard  H.  Scott,  Judge. 

Action  by  George  W.  Metcalf  against  George 
Bollu  on  two  notes.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Af^rmed. 

Hugo  Donzelmann,  for  plaintiff  In  error. 
GibsiHi  Clark,  for  defendant  in  error. 

COXAWAY,  J.  This  is  an  action  brought 
In  the  district  court  by  defendant  in  error  on 
two  promissory  notes,  the  execution  of  which 
in  his  favor  by  plaintiff  in  error  Is  admitted. 
Tbe  notes  were  executed  under  the  followiug 
circumstances:  One  Charles  Rastaettor  was 
treasurer  of  school  district  No.  0  In  Converse 
county,  and  defendant  In  error  and  John 
Schllchter  were  sureties  on  bis  bond.  Ras- 
taetter  was,  or  had  been,  partner  of  plaintiff 
In  error  In  a  mercantile  business.  Shortly 
prior  to  April  7,  1S90,  Rastaetter  absconded, 

1  Rehearing  pending. 


Digitized  by  Google 


Wya) 


MAHONET  VI  STATE. 


13 


and  was  defaidter  In  ttie  fundi  ot  tike  school 
district  to  tlie  amonnt  of  f542.82.  The  notes 
are  of  tbat  date,  and  for  tbat  amount— me  for 
9300,  at  60  days,  and  the  other  fW  ^312.82,  at 
4  mmths;  both  with  Intmst  at  12  per  cent. 
per  annmn  from  maturity.  At  the  time  of 
the  execntlm  ot  tbe  notes,  defendant  In  arrov 
and  John  Schllchter,  sureties  of  Baestaetter, 
were  attempting  to  have  an  attachment  serv- 
ed npon  the  Interest  or  snpposed  Interest  of 
Rastaetter  In  the  property  of  the  partnersUp 
consisting  of  Rastaetter  and  phUntlff  In  error. 
Upon  the  execution  of  the  notes  these  proceed- 
ings were  dlscontlnaed.  It  Is  claimed  tbat 
this  suit  In  attachment,  if  commenced  at  all, 
was  not  In  proper  form,  and  that  ttie  notes 
woe  glTcn  without  consideration,  and  under 
dnreas;  but  It  la  Inunaterial  whether  tiie  ac- 
tion was  In  proper  fbrm,  m  whether  It  was 
commenced  at  all  or  not  The  parties  had  a 
right  to  prosecute  an  action  1^  attachment 
against  Rastaetter  to  obtain  indemnity  as  Ills 
sureties,  and  the  alleged  mistake  In  the  form 
oC  action  is  Immaterial.  The  settlement  of 
an  action  either  begim  <a  threatened,  unless 
it  be  founded  on  a  fraodulott  or  fictitloas 
claim,  Is  a  valid  consideration  for  promises  by 
a  thlxd  party  to  pay  the  claim,  and  the  service 
or  ttireatmed  sorice  of  an  attachment  In 
SDdi  action  Is  not  duress  of  goods.  So  the  de- 
fense of  no  consideratlcm  and  of  duress  failM. 

Defendant  In  errw  teatlflea  that  pending  at- 
tachment proceedings  he  told  Bcdln,  who  wish- 
ed to  avoid  the  service  of  the  attachment  of 
tbe  Intoest  or  supposed  Interest  of  the  ab< 
SQondlng  partner,  that.  In  csrder  to  discontinue 
tbe  attachment  sidt  he  (plaintiff  In  error) 
most  have  security.  He  further  testifies  that 
the  notes  sued  on  were  given  to  Indemnify 
him;  tbat  be  thereupon  st<qnE>ed  the  attach- 
ment proceedings  and  the  suit  against  Ras- 
taetter, and  "this  dosed  up  the  entire  trans- 
actI(HL"  This  portl<ai  of  fbe  testimony  Is  not 
ctmtradlcted,  and  is  reHed  upon  by  both  par- 
tiea.  At  tbe  time  of  the  execution  of  the 
notes,  the  following  writtra  agreement  was 
signed  tuy  defendant  in  error:  **Wbercas, 
(Murge  Bdln  has.  this  7th  day  of  April,  A  D. 
1890,  made  two  notes  tor  the  amount  and  sum 
of  five  hundred  and  foty-two  dollars,  being 
the  amount  dahned  to  be  short  by  Charles 
Rastaetter  as  treasuro-  of  schocd  district  num- 
ber rix.  It  behig  hereby  agreed  by  tbe  payee 
of  said  notes  that  If  the  siUd  amount  found  to 
be  due  said  district  Is  less  than  aforaald 
amount  It  shall  be  allowed  and  credited  on 
said  notes."  The  defalcation  was  for  the  ex- 
act amonnt  of  tbe  notes,  and  the  sureties,  de- 
fendant in  error  and  John  Scbllditer,  after- 
wards paid  a  Judgment  for  that  amount 
against  them  and  In  favor  the  school  di»- 
trlct  The  secority  or  Indemnity  which  de- 
fendant In  error  hi^  obtahied  was  these  notes 
of  plalntlEr  In  error  for  the  exact  amount  of 
tbe  defakatlim  of  Rastaett^;  and  this  securi- 
ty or  Indemnity  was  tat  Uie  bmeflt  of  bis  co- 
surety,  JtAn  Srhllchter,  equally  with  him- 
self!    Even  If  defendant  In  error  Intended 


this  Indemnity  his  own  ben^t  to  the  ex- 
dudon  of  bis  cosurety,  the  law  will  apply  It 
for  the  benefit  of  both.  24  Am.  &  Eng.  One. 
Law,  p.  815,  subd.  7,  note  S,  and  anthorities 
dted;  Brandt  Sur.  1 268;  Harris.  Snbr.  |  207. 
This  legal  pn^oaltlon  Is  nowhere  questioned 
or  doubted  by  any  authority,  so  flur  as  we  are 
advised,  and  It  Is  not  necessary  to  discuss  the 
qnestlon,  as  there  are  no  conflicting  authori- 
ties to  v^igtL  It  is  Immatwlal  in  what  pro- 
portion the  two  sureties  paid  the  defalcation. 
Equity  will  make  the  burdoi  of  payment  and 
tbe  benefit  of  the  Indemnity  equal  between 
them  by  contribution,  and  defmdant  in  enw 
could  be  fully  indemnified  by  nothing  less 
than  the  payment  of  the  amount  of  the  dtfal- 
catlon.  In  oar  opinion,  the  Judgment  of  the 
trial  court  should  have  bem  rendered  In  favor 
of  defendant  In  eirw  tor  the  entire  amount 
ot  the  notes.  It  was  for  a  less  amonnt  but 
be  has  not  appealed.  The  other  party  cannot 
comphiln  that  the  amonnt  of  the  Judgment 
against  him  is  too  smaU.   Judgment  affirmed. 

HAXFOKD.  J.,  concurs.  GBOESBEGK.  C 
J.,  dissents. 

POTTEU,  J.,  having  announced  his  dlsquall- 
flcatloD  to  Bit  in  the  hearing  ot  this  cause,  the 
other  justices  called  In  Judge  HAYFOBD,  ot 
the  Second  Judicial  district 


MAHONEY  V.  STATE. 

(Supreme  Court  of  Wyoming.   Oct  25,  1805.) 

Cbimisal  Law— Contictior— Afpkai>-Rbpbal 
or  Statute. 

Defendant  was  convicted,  nnder  Laws 
1800-01,  c.  31,  for  movlug  diseased  sheep  from 
place  to  place,  and  appealed.  Before  the  deter- 
minatioa  of  the  appeal,  naid  law  was  repealed  by 
Laws  1895.  c.  12o,  without  authorizioa  the  con- 
tinuance of  pending  prosecutions;  and  tbe  new 
enactment  substantialbr  changed  tlie  offense, 
and  Increased  the  mmimnm  of  punishment. 
Held,  that  as  the  Judgment  of  conviction  was 
not  flual,  and  could  not  be  affirmed  under  a  re- 
pealed statute,  defendant  should  be  disdiarged. 

Error  to  district  court  Johnson  county;  W. 
S.  Metz,  Judge. 

John  Mahoney  was  convicted  of  moving 
diseased  sheep  from  place  to  place,  and  brings 
error.    Defendant  discliarged. 

Conviction  for  unlawfully  removing  Sfiabby 
sheep  from  point  to  point  in  Johnson  county, 
and  for  removal  of  same  from  Natrona  county 
to  Johnson  county.  Pending  proceedings  in 
error,  the  statute  defining  the  offense  was  re- 
pealed, without  a  saving  clause,  and  a  new 
statute,  substantially  different  enacted.  Mo* 
tion  to  dismiss  and  discharge  defendant 
granted. 

Gharies  H.  Burritt  and  C.  H.  Parmelee,  for 
plaintiff  In  error.  B.  F.  Fowler,  Atty.  Gen., 
for  the  State. 

OBOESBEOK,  C.  J.  The  pfadntlfl  In  error 
•vna  convicted  In  the  district  court  ot  Johnson 
coimty  under  an  Uaformation  In  two  counts,— 
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one  for  fbe  unla-wful  removal  of  scabTiy  sheep 
from  one  place  to  another  In  Johnaon  county, 
and  one  for  the  removal  of  such  diseased  sheep 
from  Natrona  comity  to  Johnson  county.  He 
-was  fined  in  the  sum  of  $250,  and  prosecuted 
inx)ceedlngs  in  errw:  In  this  court;  tlie  petition 
in  error,  transcript,  and  bill  of  exceptions  hav- 
ing been  filed  in  this  court  Novemlwr  30,  1894. 
The  statute  under  which  the  criminal  proceed- 
ings were  instituted  in  the  court  below  (chap- 
ter 31,  Sess.  Laws  1890-91)  was  repealed,  in 
express  terms,  without  a  saving  clause,  by 
chapter  125  of  the  Session  Laws  of  1895,  which 
also  repealed  all  acts  and  parts  of  acts  incon- 
sistent with  It,  and  which  took  immediate  ef- 
fect upou  Its  approval,  March  2,  1895.  ITie 
plaintiff  in  error  moves  for  a  dismissal  of  the 
case  and  all  proceedings  thereunder,  and  for 
the  discharge  of  the  defendant,  because  the 
act  imder  which  the  defendant  was  convicted 
was  repealed  without  keeping  In  force  praiding 
past  prosecutions  under  such  repealed  stattite. 
This  motion  was  submitted  upon  the  brief  of 
coimscl  for  the  plaintiff  In  error,  the  attorney 
general  not  desiring  to  file  any  brief  on  the 
part  of  the  state.  So  far  as  the  case  at  bar 
Is  concerned,  the  stattite  under  which  the  de- 
fendant below  was  convicted  made  unlawful 
the  removal  of  scabby  sheep  from  one  county 
to  another,  or  from  one  place  to  another  within 
any  county,  without  a  written  certificate  of 
the  Bbeep  Inspector,  exc^t  to  a  dipping  corral, 
with  the  consent  of  all  sheep  owners  on  the 
loute  traveled.  Tlie  punishment  provided  for 
a  vlolatltm  of  the  provisions  of  the  section  of 
the  act  MnA&e  consideration  was  a  fine  not  less 
than  f2S0  nor  more  than  $1,000.  Sess.  Laws 
1800-91,  C.  31,  §  &  The  repealii^  statute  cre- 
ates a  new  law  on  the  subject,  and,  In  relatl(Hi 
to  the  matter  of  the  moving  of  diseased  sheep, 
pi-ovldes  that  the  owner  of  unsound  sheep,  or 
sheep  infected  or  affected  with  scab,  or  any  in- 
fectious or  contagions  disease,  diall  obtain 
from  the  Inspecttw  a  traveling  pomlt,  which 
shall  be  granted  only  for  the  purpose  of  mov- 
ing said  sheep  to  some  place  where  they  may 
be  treated  for  disease,  and  that  "no  surh  sheep 
shall  be  moved  until  such  permit  shall  have 
been  obtained."  The  penalty  provided  for  the 
violation  of  these  provisions  Is  n  fine  of  not 
less  tlian  $500,  nor  more  than  $1,000,  and  the 
recovery  in  a  civil  action  of  thrice  the  amount 
of  damages,  direct  and  consequential,  sustained 
by  any  party  injured  by  reason  of  the  moving 
of  the  diseased  sheep.  Sess.  Laws  1895.  c. 
IS.*),  I  IQ.  Tbo  statutes  are  essentially  differ- 
ent, the  new  one  permitting  no  removal  of  dis- 
eased sheep  at  all,  except  upon  the  permission 
of  the  sheep  inspector,  and  then  only  for  the 
purpose  of  treatment  for  the  disease,  and  pro- 
viding a  greater  minimum  penalty  than  the 
former  act;  while  the  former  statute  provideil 
that  scabby  sheep  may,  in  effect,  be  removed 
from  place  to  place  In  the  county,  or  from  one 
county  to  another,  with  the  permission  or  "cer- 
tificate" of  the  Inspector,  or,  without  obtaining 
hia  certificate,  to  a  "dipping  corral,"  witli  the 
written  couent  of  all  sheep  ownras  almg  the 


route.  This  statute  repealing  the  former  one 
does  not,  then,  contain  a  substantial  re-enact- 
ment of  the  provMons  of  the  old  act,  so  that  a 
suit  or  prosecution  brought  under  the  old  stat- 
ute may  be  finished  under  the  new  act.  TTie 
new  statute  does  not  re-enact  the  old  (xic,  eith«r 
as  to  the  affirmance  of  the  former  law  in  its 
main  provisions  definli^  the  offense  under  con- 
sideration, or  in  the  quantum  of  punishment, 
but  repeals,  In  express  terms,  the  former  law, 
and  every  part  of  it,  and  macts,  so  far  as  de- 
fining an  offense  Is  concerned,  substantially  a 
new  provision,  with  an  enlarged  minimum  of 
punishmrat,  and  nowhere  saves  prosecutions 
under  the  former  statutes.  The  statute  In  re- 
lation to  the  offense  of  unlawfully  removing 
diseased  sheep  from  point  to  point,  being  a 
penal  statute,  and  relating  to  the  punishment 
of  a  misdemeanor  defined  by  Its  terms,  and 
not  to  methods*  of  procedure,  must  be  held  to 
act  prospectively,  and  cannot  have  a  retrooctlve 
effect,  as  the  punishment  is  Increased  by  en- 
larging the  minimum  of  the  fine  provided  from 
$250  to  $500,  and  as  a  new  and  dtffa«nt  of< 
fense  is  ci-eated. 

The  authorities  submitted  In  the  brief  of 
counsel  for  plaiutltr  In  «Tor  are  numerouH. 
and  support  their  contention  that,  the  proceed- 
ings In  error  beli^  In  Ah-I,  the  Judgment  of 
the  lower  court  Is  not  to  be  considered  a  final 
judgment,  and  that  this  court  Is  bound  to  oon- 
slder  the  cause,  and  pronounce  such  Judgment 
as  Is  warranted  by  the  statute  in  f<Hrce  at  the 
time  of  Its  Judgment,  and  not  under  a  repealed 
statute  which  does  not  preserve  the  rl^t,  by  a 
davlng  clause,  to  prosecute  for  past  offenses, 
or  to  continue  causes  or  prosecutions  already 
begun.  The  general  rule  Is  that  after  the  stat- 
ute is  repealed,  without  a  saving  clause,  or 
without  an  affirmance,  in  substantial  terms,  of 
enactment  of  the  former  law,  the  former  re- 
j>ealed  statute.  In  regard  to  Its  operative  effect, 
is  considered  as  If  It  had  never  existed,  except 
as  to  matters  and  transactions  past  and  closed; 
and,  if  the  statute  is  repealed  before  the  final 
action  of  the  appellate  court,  it  will  prevent 
an  affirmance  of  couvictlon,  and  the  prosecu- 
tion must  be  dismissed,  or  the  Judgment  re- 
versed. Sutb.  St.  Const.  §§  102,  IGG;  23  Am. 
&  Eng.  Enc.  Law,  502,  514,  and  cases  cited; 
Yeaton  v.  U.  S.,  5  Cranch,  281;  Hlrschbur^  v. 
People,  0  Colo.  145;  State  v.  King,  12  La.  Ann, 
503;  Keller  V.  State,  12  Md.  322;  Hartung  v. 
People,  22  N.  T,  95.  In  the  case  of  KeUer  v. 
State,  supra,  the  court  held,  where  a  statute 
imposing  a  penalty  was  repealed  after  the 
conviction  and  appeal,  and  after  an  argument 
on  the  appeal,  but  before  the  final  Judgment 
affirming  the  decision  of  the  trial  court,  the 
repealing  statute  not  having  been  brought  to 
the  attention  of  the  court  before  the  final  Judg- 
ment, that  on  motion  the  defendant  was  en- 
titled to  have  the  entry  of  affirmance  corrected, 
and  the  Judgment  reversed.  In  the  opinion  It 
In  said:  "The  Judgmrat  in  a  criminal  cause 
cannot  be  considered  as  final  and  conclusive, 
to  every  Intent,  notwithstanding  the  removal 
<tf  the  record  to  a  siqierlor  conrL   If  this  we« 
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ao,  thae  would  be  do  use  In  taking  the  ap- 
peal, or  suing  out  the  writ  of  error."  And  the 
langnage  of  CSiief  Justice  Maraliall  In  Hie  Peg- 
gy,  1  Ctancb.  llO,  la  adoiited,  to  the  effect  tbat 
"If  It  be  Decenary  to  set  aside  a  Judgment, 
itgtatfnl  when  rendered,  but  which  cannot  be 
affirmed  but  Id  violation  of  law,  the  jndgmait 
must  be  set  aalde."  Our  statute  contemplates 
and  prorldes  for  the  dlqwoal  of  proceedings 
In  error  in  this  court,  in  criminal  causes  lees 
iban  capital,  in  three  modes:  To  order  the  dis- 
dnrge  of  the  prisaner,  to  grant  a  new  trial, 
or  to  order  the  original  Judgment  to  be  en- 
fcrced.  Ber.  St.  S  3366.  When  the  writ  of 
error  Is  allowed,  the  court  or  Judge  allowing 
the  same  ahall  order  a  Buspensloo  of  the  ez- 
ecntloii  of  the  sentence  until  such  writ  of  er- 
ror shall  be  heard  and  determined,  and  the 
trial  court  has  no  further  control  over  the 
Judgment  until  the  cause  is  remanded  by  the 
apellate  court  for  actirai.  Id.  {  3355.  The 
Judgment  of  tbe  trial  court  cannot  be  ordered 
to  be  enA»rced,  as  the  statute  under  authority 
of  which  it  was  r^dered  has  been  repealed 
without  keeping  it  In  totae,  either  by  re-enact- 
ment of  its  provisions,  or  by  a  saving  clause, 
and  is  no  longer  in  force.  A  new  trial  cannot 
be  ordered,  under  the  circumstances,  as  the 
cause  cannot  be  tried  again  under  the  repealed 
statute,  although  tbe  practice  has  sometimes 
been,  in  some  of  tbe  courts,  to  reverse  tbe 
Judgment  It  seons  that  the  proper  course  to 
do  is  to  set  aside  the  Judgment.— tbe  practice 
api^oved  by  Chief  Jnstice  Marshall  in  1 
Crancb,  110,  supra,— and  to  order  the  discharge 
of  the  plaintiff  in  error,  the  defendant  below. 
Tbe  Judgment  of  the  district  court  for  Johnson 
county  will  be  set  aside,  and  the  defendant, 
John  Maboney,  discharged  £rom  any  further 
proceedings  of  that  court 

CONAWAY  and  POTTER,  JJ.,  concur. 


PEOPLE  ex  reL  CHANDLER  v.  McDON- 
ALD.  Warden  of  Penitentiary. 

(Supreme  Court  of  Wyoming.    Oct.  25,  1805.) 

COXSTITUTIONAL  LaW— Ez  PoST  PaCTO  STATUTE — 

CaiuniAL  Lav— Cbakgb  ot  Vbxob. 

SesB.  Laws  t895,  c  84,  repealing  Rev, 
St  S  3441,  providing  that,  uiK>n  any  crimiaal 
examination,  either  party  was  entitled  to  a 
^an^e  of  venne  on  affidavit  of  prejudice  of  the 
Justice,  though  it  deprives  the  accused  of  socb 
right  in  an  examination  for  an  offense  commit- 
ted before  the  repealing  act  took  place,  is  not 
an  ex  post  facto  law.. 

Petition  for  a  writ  ot  habeas  corpus  by  the 
people,  upon  the  relution  of  Isaac  Chandler, 
against  N.  D.  McDonald,  as  warden  of  the 
state  penltentlarr.   Writ  denied. 


Charles  F.  Tew,  for  petitioner.  Benjamin 
F.  Fowler,  Atty.  Gen.,  for  defendant,  ^ 

OROBSBEOK,  0.  J.  Tlie  petltlcmer  for 
the  writ  of  habeas  corpus,  Isaac  Chandler, 
was  convicted  In  tbe  district  court  for  Lara- 
mie county  of  the  crime  of  assault  and  bat- 
tery with  the  Intent  to  kill  and  mm^r,  and 
on  the  7th  day  of  June,  A.  D.  1895,  was  sen- 
tenced to  imprisonment  In  tbe  penitentiary 
for  the  term  of  14  years.  He  applies  for  the 
writ  of  habeas  corpus,  alleging  that  bis  Im- 
prisonment is  unlawful,  because  the  Justice 
of  the  peace  before  whom  he  was  examined 
on  said  charge  refused  to  grant  lilm,  upon 
his  sworn  application  tfaerefw  alleging  the 
prejudice  of  the  magistrate,  an  examination 
before  some  other  justice  of  the  peace  of  the 
county  wherein  the  offense  was  alleged  to 
have  been  committed.  Tbe  time  fixed.  In  the 
Information  or  complaint  before  the  Justlee 
of  tbe  peace,  when  the  offense  was  commit- 
ted was  January  8r  1895.  At  the  ttme  of  the 
commission  of  tiie  offense,  as  alleged  in  the 
complaint,  the  statnte  (section  8441  of  tbe 
Revised  Statutes  of  Wyoming,  as  amended  1^ 
chairter  17  of  the  Session  laws  of  18S0)  pro- 
Tided,  amoiu;  otiier  things,  that  If,  upcm  the 
return  of  the  process,  or  the  appearance  of 
the  parties  In  any  dril  cause  <a  proceeding, 
"or  upon  any  criminal  examination,**  eitber 
party,  hie  agent  or  attorney,  shall  make  affi- 
davit that,  from  prejudice  bias,  or  other 
cause,  be  believes  that  the  Justice  of  the 
peace  before  whom  tbe  cause  is  pending  will 
not  decide  Impartially  in  the  matter,  ibe 
said  Justice  shall  transfer  said  suit  and  all 
papers  appertaining  thereto  to  some  other 
Justice  of  the  peace  of  the  same  or  adjoining 
precinct  against  whom  no  such  objection  has 
been  raised,  who  may  thereupon  proceed  to 
hear  and  determine  tbe  same  in  the  same 
manner  as  it  would  bare  been  lawful  for  the 
Justice  before  whom  the  cause  or  proceeding 
was  commenced  to  have  done.  This  last- 
mentioned  act  was  repealed,  and  section  3441 
of  the  Revised  Statutes,  amended  tha«by, 
WRB  re-enacted,  in  such  manner  as  to  remore 
all  reference  to  criminal  proceedings  or  crim- 
inal examinations,  by  chapter  84  of  the  Ses- 
sion Laws  of  1895,  which  by  Its  terms  took 
immediate  effect  and  which  became  a  law 
upon  the  approval  of  the  governor,  February 
18,  1805.  two  days  before  the  complaint  was 
made  before  the  Justice  of  the  peace,  and  be- 
fore the  preliminary  examination  of  the  peti- 
tioner. The  petitioner,  at  his  preliminary  ex- 
amination, notwithstanding  the  repealing 
statute,  filed  his  affidavit  and  motion  before 
the  examining  mngistrate,  tbe  affidavit  alleg- 
ing that  the  "affiant  has  been  reliably  In- 
formed and  verily  brieves  that  there  exists 
In  the  mind  of  H.  Glafcke  [tbe  magistrate] 
a  prejudice  ngninst  said  defendant  such  as 
would  preclude  said  Glafcke  from  giving  said 
defendant  a  ^r  and  Impartial  bearing  or 
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examination,**  and,  further,  "that  said  affiant 
baa  been  Informed  and  veiily  bellevea  that 
there  exists  In  the  mind  of  L.  E.  Btooe.  a 
Justice  of  the  peace  of  Cheyenne  precinct, 
in  Laramie  county,  Wyoming,  and  in  the 
mind  of  one  Charles  Carlstnuu,  of  Pine 
Blaffs  precinct.  In  said  connty  and  state,  and 
a  Justice  of  the  peace  within  and  for  said 
precinct,  a  prejudice  ancfa  as  would  preclude 
both  said  L.  E.  Stone  and  said  Carlstrum 
from  giving  said  defendant  a  fair  and  Impar- 
tial examination  In  said  matter."  The  objec- 
tion was  therefore  made  to  three  Justices  of 
the  peace  of  the  county  wherein  the  odtense 
was  alleged  to  be  committed  by  this  affidavit 
The  Justice  of  the  peace  refused  the  applica- 
tion for  change  of  Tenue,  doubtless  because 
of  the  passage  of  the  repealing  statute  taking 
away  the  right  of  a  defendant  in  a  criminal 
cause  or  proceeding  to  a  cliange  of  venue  In 
a  preliminary  exsmlnatlon.  The  attention 
of  the  district  court  was  called  to  this  mat- 
ter by  a  plea  in  abatement  before  the  trial 
and  by  a  motion  in  arrest  of  Judgment,  both 
of  which  were  overruled  by  the  trial  court 

The  petitioner  claims  that  the  statute 
(chapter  8^  Sess.  Laws  1895).  In  repealing 
or  attempting  to  repeal,  without  a  saving 
clause,  the  prior  statute  providing  for  a 
change  of  venue  In  a  preliminary  examina- 
tion before  a  Justice  of  the  peace  In  criminal 
cases.  Is  ex  post  taeto,  and  void  as  to  him. 
as  the  offense  with  which  he  was  charged 
was  alleged  to  have  been  committed  January 
S,  1895,  ami  that  the  act  of  Febrnaiy  1^ 
1806,  could  not  deprive  him  of  the  i^ht  to 
object  by  affidavit  to  the  Justice  of  the  peace 
befwe  whom  he  was  brought  to  be  examined 
on  said  char^,  upon  the  grounds  mentioned 
In  the  statute  In  force  at  the  time  of  the  al- 
leged commission  of  the  offense.  He  con- 
tends that  notwithstanding  the  repeal  of  the 
statute  providing  for  a  change  of  venue  in 
preliminary  examinations,  he  was  entitled  to 
it,  when  he  applied  therefor,  under  the  law 
as  it  existed  at  the  time  of  the  commission 
of  the  offense  alleged;  that  the  Jurisdiction 
ot  the  Justice  as  an  examining  tribunal  or 
court  of  Inquiry  was  defeated  after  the  ap- 
plication fw  change  of  venue  had  been  made; 
that  the  magistrate  was  without  Jurisdiction 
to  proceed  with  the  examination;  that  as  the 
subsequent  proceedings  of  the  magistrate 
were  void,  the  accused  had  no  preliminary 
examination;  and  that  therefore,  as  the  sta^ 
ute  then  provided  for  such  an  examination  in 
trials  upon  information  of  the  prosecuting  at- 
torney, and  where  the  accused  had  not  I>een 
Indicted  by  a  grand  Jury,  the  district  court 
was  without  Jurisdiction  to  try  the  defend- 
ant and  that  all  Its  proceedings,  resulting 
In  the  conviction  and  sentence  of  the  peti- 
tioner, are  wholly  void.  The  relator  insists 
that  be  has  been  deprived  of  a  substantial 
right  by  the  repealing  statute,  that  of  the 
right  to  object  to  the  examining  magistrate 
upon  the  belief  of  the  petitioner  of  his  bias 
and  prejudice,  and  to  secure,  by  merely  filing 


an  affidavit  statliv  sncb  btilef,  a  change  of 
place  of  trial  or  in  the  personn^  of  the  ex- 
amining tribunal. 

It  Is  doubtful  if  the  recwd  disposes  anffl- 
dent  fftcts  to  enable  us  to  determine  wheth- 
er or  not  the  offense  with  which  the  peti- 
tioner la  charged  occurred  pritv  to  the  pass- 
^e  of  tlie  statute  of  February  18th,  which 
took  away  the  right  to  a  change  of  the  place 
of  the  examlnatlcm  or  In  the  examining  mag- 
istrate. We  do  not  have  before  us,  In  tills 
proceeding,  the  record  of  the  district  court 
sufficient  to  show  when  the  alleged  offense 
was  committed.  The  allegation  lu  the  in- 
formation, filed  before  the  examining  mag- 
istrate on  the  20th  of  February,  1806.  alleges 
that  the  offense  occurred  on  the  8d  day  of 
January  of  that  year,  but  this  is  not  conclu- 
sive upon  the  proeecuticHi,  and,  under  a  fii- 
mlllar  rule  of  criminal  law,  the  prosecution 
may  lay  one  day  In  the  InformatUm  andi 
prove  that  the  oflenae  was  committed  uptm 
any  day  priw  to  the  filing  of  the  accusation. 
The  offense  may,  then,  have  occurred,  for 
aught  we  know  to  the  contrary,  on  the  19th 
ae  20th  day  of  February,  1895,  and  after  the 
passage  of  the  challenged  act  of  the  leglala- 
tnre  became  a  law  by  the  signature  at  the 
govemw,  in  wlUch  event  the  contenti<m  of 
the  petitioner  would  amount  to  nothing. 
However,  we  have  determined  to  decide  this 
proceeding  upon  the  question  Involved  In 
the  brieCs  of  counsel,  and  to  ccmides  only 
the  validity  of  the  statute  which  It  la  claim- 
ed took  away  the  right  of  the  petittimer 
In  the  examlnliv  court  to  secure  a  change 
of  magistrate  or  place  of  trial,  and  treating 
the  date  of  the  commlssicm  of  the  offrase  to 
be  prior  to  the  Kiactment  of  the  ctaallraged 
statute. 

There  is  no  doubt  that  the  statnte  as  it 
originally  stood  was  liable  to  great  abuse, 
and  it  Is  no  wonder  that  the  legislature 
sought  to  repeal  it  In  the  case  at  bar,  the 
relator  objected  to  three  magistrates  of  the 
county,  and  It  would  seem  that  be  could 
have  objected  to  all  but  one,  and  thus  have 
chosen  his  magistrate,  or,  for  that  matter, 
to  all  of  the  magistrates  in  the  county,  and 
thus  have  foreed  the  prosecution  to  resort 
to  a  grand  Jury  to  secure  an  indictment; 
for,  as  the  act  stood  in  Its  primitive  simplici- 
ty. It  provided  that  If  the  affidavit  be  filed 
that  fr^  prejudice,  bias,  or  other  cause  the 
defendant  believes  that  the  Justice  will  not 
de<jde  Impartially  In  the  matter,  the  pro- 
ceeding shall  be  transferred  to  some  other 
Justice  of  the  same  or  adjoining  precinct 
"against  whom  no  such  objection  has  been 
raised."  It  will  be  seen,  therefore,  that  the 
relator,  under  the  provisions  of  this  statute, 
was  quite  modest,  as  he  objected  to  but 
three  justices  of  the  peace,  when  he  might 
have  filed  his  affidavit  against  every  oae 
io  the  county,  if  he  "believed"  that  they 
were  all  prejudiced  against  him.  It  is  as- 
serted that  the  petitioner  was  deprived  of  a 
substantial  rigbt  by  the  repealing  statute. 
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and,  that  being  sd,  deprived  c€  a  aatwtantial 
protectI<Hi  afforded  to  him  by  the  law  wlat- 
iDff  at  the  time  of  the  eommlaslon  of  the 
offense,  that  of  the  right  vimn  Information 
and  belief  to  object  to  ooe,  tbree,  or  any 
number  of  examining  magistrates  of  tbe 
connty,  including  tbe  oae  before  whom  be 
was  brought  tac  examination.  Nothing  ap- 
pears In  tbe  record  that  tbe  maglatrate  was 
biased  or  pr^udlced  against  tbe  accused; 
nothing  but  tbe  bare  allegation  that  the  de- 
fendant believed  that  there  existed  in  tbe 
mind  of  tbe  maglBtrate  a  prejudice  against 
tbe  relator  which  would  preclude  the  mag- 
istrate frmn  giving  tbe  defendant  a  fair  and 
impartial  hearing  and  examination.  It  does 
not  appear  tliat  tbe  magistrate  was  preju- 
diced, but  merely  that  tbe  defendant  was 
reliably  informed  and  verily  believed  such 
to  be  the  case.  An  affidavit  Is  classed  as 
tbe  lowest  grade  of  proof  known  in  courts 
of  Justice,  and  an  affidavit  npou  information 
and  belief  may  well  be  termed  the  lowest 
grade  of  tbe  lowest  grade  ot  proof.  A  fair 
and  Impartial  Jury,  as  we  must  consider 
them  to  be,  and  a  Judge  not  objected  to,  sat 
in  the  trial  court  wbereln  tbe  defendant  was 
convicted  of  the  felony  charged  against  him, 
and  such  must  have  been  the  atrocious  na- 
ture of  the  felonious  assault  that  was  prov- 
en that  the  Judge  felt  compelled  to  sentence 
the  defendant  to  the>  full  extent  of  the  law. 
We  are  now  asked  to  set  aside  the  trial,  and 
perhaps  discbarge  the  defendant  from  custo- 
dy and  all  future  punishment,  because  be 
has  been  deprived  of  the  benefit  of  this  stat- 
ute. If  bis  rights  have  been  invaded,  either 
as  secured  to  blm  by  constitutional  or  stat- 
utory law,  this  duty  must  be  feariessly  done, 
but  this  most  be  clear  to  warrant  the  exer- 
cise of  such  a  power. 

Tbe  development  of  the  law  relating  to  tbe 
guaranty  of  tbe  federal  constitution  that  "no 
state  shall  pass  an  ex  post  facto  law"  (ar 
tide  1,  S  10>  Is  remarkable.     It  has  sprung 
ftom  definitions  iu  decisions  wherein  such  j 
definitions  are  the  clearest  dicta,  and  it  will  : 
be  somewhat  interesting  to  trace  the  federal  J 
decisions  to  tbe  present  time,  and  to  ascer-  ] 
tain  what  the  views  of  the  national  tribunal  , 
of  last  resort  tiave  been  and  are  for  the  defi-  : 
nitlon  and  classification  of  ex  post  facto 
laws.    The  rule  established  by  that  great  tri- 
bunal should  be  followed,  as  the  determiua- 
tion  of  what  is  or  what  is  uot  an  ex  post 
facto  law  Is  necessarily,  under  the  guarauty 
of  the  federal  constitution,  a  federal  question,  I 
as  well  as  a  question  arising  under  tbe  pro- 
visions of  our  state  constitution.    In  the  case 
of  Calder  v.  Bull,  3  Dall.  3iX),  Mr.  Justice 
f.'hase  defined  whnt  he  considered  ex  post 
facto  laws  as  follows:    (1)  Every  law  that 
makes  an  action  done  before  the  passing  of 
the  law,  and  which  was  innocent  when  done, 
criminal,  and  punishes  such  action;  i:2)  ever; 
law  that  aggravates  a  crime,  or  malces  it 
greater  than  It  was.  when  committed;  (H't 
every  law  that  ctmnges  the  punlafament,  and 
v.42F.nal— 2 


Inflicts  a  greater  pnnlAment  than  tbe  law 
annexed  to  the  crime  when  committed;  (4) 
eveiy  law  that  alters  the  legal  rules  of  evi- 
dence, and  receives  less  or  different  testi- 
mony than  the  law  required  at  the  time  of 
the  commission  ot  tbe  offense,  la  order  to 
convict  the  offender.  These  views  were  not 
adopted  by  the  majority  of  the  court  in  that 
case,  and  were,  indeed,  mere  dicta,  as  the 
act  of  tbe  legislature  of  the  state  of  Connec- 
ticut, setting  ulde  a  decree  of  a  court  of 
probate  and  granting  a  new  hearing  before 
the  same  court,  with  liberty  of  appeal,  was 
held  not  to  be  an  ex  post  facto  law,  within 
the  meaning  of  section  10  of  article  1  of  the 
constitution  of  the  United  States,  as  that  ar- 
ticle had  reference  only  to  crimes,  and  this 
was  tbe  main  question  decided.  But  the 
court  really  adopts  this  definition  in  Cum- 
mlngs  V.  Missouri,  4  Wall.,  at  page  326, 
where.  In  the  language  of  Mr.  Justice  Fl^d, 
delivering  the  opinion  of  the  majority.  It  is 
said:  "By  an  ex  post  facto  law  is  meant 
one  which  imposes  a  punishment  for  an  act 
which  was  not  puuiahable  at  tbe  time  it  was 
conunitted,  or  Imposes  additional  punishment 
to  that  then  prescribed,  or  changes  tlie  rules 
of  evidence  by  which  less  or  different  testt 
mony  is  sufficient  to  convict  than  was  then 
required."  Mr.  Justice  Miller  dissented  In 
this  case,  and  In  tbe  case  of  Ex  parte  Gar^ 
land,  foUowmg  (4  Wail.  390),  and  says  of  the 
case  of  Calder  v.  Bull,  supra:  "Tbe  first 
case  on  the  subject  is  that  of  Calder  Bull, 
and  It  is  the  one  in  which  the  doctrine  con- 
cerning ex  post  facto  laws  is  moat  fully  ex- 
pounded." He  further  states  that  the  court, 
in  that  case  (Calder  v.  Bull),  divides  all  laws 
which  come  within  the  meaning  of  that 
clause  into  four  classes,  and  then  names  the 
classifications  made  by  Mr.  Justice  Cbaae, 
quoted  fully  supra.  In  the  celebrated  case 
of  Kring  v.  Missouri,  107  U.  S.  228,  2  Sup. 
Ct.  443,  in  which  the  court  apparently  as- 
sumed by  a  bare  majority  a  new  position, 
Mr.  Justice  Miller  says,  of  the  definitlou  giv- 
en by  Mr.  Justice  Chase,  in  Calder  v.  Bull: 
"But  It  Is  not  to  l>e  supposed  ttiat  the  opin- 
ion In  that  case  undertook  to  define,  by  way 
of  exclusion,  all  the  cases  to  which  the  con- 
Ktitutlonai  proviHlon  would  be  applicable." 
This  learned  jurist  adopts,  as  supplemcutary 
to  the  views  of  Mr.  Justice  Chase,  the  lan- 
guage of  Mr.  Justice  Washin^on,  in  U.  S. 
V.  Hall,  2  Wash.  C.  C.  300,  Fed.  Cas.  No.  15,- 
28r>,  that  an  ex  post  fucto  law  is  one,  "In 
siiort,  which,  In  relation  to  the  crime  or  its 
consequences,  altera  tbe  situation  of  the  par- 
ty to  his  disadvantage,"  the  words  herein 
quoted  being  italicized  In  tlie  opinion  of  the 
majority  of  tbe  coui-t,  and  6  Cranch,  171,  is 
cited  as  showing  that  the  case  of  U.  S.  v. 
Hall  was  affirmed,  but  the  opinion  on  affirm- 
ance makes  no  reference  to  ex  post  facto 
laws,  and  tbe  case  was  disposed  of  on  other 
grounds.  The  opinion  in  the  case  in  6 
Cranch  was  delivered  by  Mr.  Chief  Justice 
Slarshall,  and  If  the  case  had  rested  upon 
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tlie  Invalidity  of  the  law,  such  a  matter 
would  hardly  have  escaped  the  attention  of 
that  great  jurist.  In  the  Krlng  Case,  the 
following  language  is  used  In  the  majority 
opinion:  "Can  the  law  with  regard  to  ball, 
to  indictments,  to  grand  Juries,  to  the  trial 
Jury,  all  be  changed,  to  the  disadvantage  of 
the  prisoner,  by  state  legislation,  after  the 
offense  was  committed,  and  such  legislation 
not  held  to  be  ex  post  facto,  because  it  re- 
lates to  procedure,  as  it  does  according  to 
Mr.  Bishop?  And  can  any  substantial  right 
which  the  law  gave  the  defendant  at  the  time 
to  which  his  guilt  relates  be  taken  away 
from  him  by  ex  post  facto  legislation,  be- 
cause, In  the  use  of  a  modem  phrase,  it  Is 
called  a  law  of  procedure?  We  think  It  can- 
not." Upon  these  excerpts  last  quoted  have 
been  built  up  many  hopes  of  convicted  crim- 
inals, but  we  think  this  language  Is  dictum, 
and  It  has  so  been  held  by  other  state  courts 
than  this.  Lybanjer  v.  State.  2  Wash.  St. 
552,  27  Puc.  449.  1029;  In  re  Wright,  3  Wyo. 
478,  27  Pac.  5(15.  In  the  majority  opinion 
In  Ex  parte  Medley,  134  U.  S.,  at  page  171, 
10  Sup.  Ct.  3S4,  written  by  Justice  Miller, 
the  court  goes  further,  and  defines  an  ex  post 
facto  law  to  be,  among  other  things,  one 
"which  alters  the  situation  of  the  accused  to 
his  disadvantage,"  leaving  out,  evidently  unin- 
tentionally, the  important  qualifying  words, 
used  In  almost  every  other  case  in  the  fed- 
eral supreme  court  on  this  subject,  "in  rela- 
tion to  the  crime  and  Its  consequences." 

We  think  that  these  cases  have  not  been 
followed  by  the  groat  tribunal  In  which  they 
were  rendered,  and  that  what  may  be  termed 
extreme  terms  used  In  them  have  not  been 
crj'stalllzed  Into  law.  The  cases  where  this 
sweeping  ian^uaffe  has  been  employed  have 
been  those  where  the  punishment  has  been 
Increased,  either  by  restoring  the  death  pen- 
alty, where  the  accused  has  once  been  ac- 
quitted of  a  capital  offense,  or  where  the 
punishment  has  been  Increased,  or  where 
some  legislative  act.  In  relation  to  the  crime 
or  its  consequences,  has  Imposed  a  greater 
degree  of  punishment  than  that  inflicted  at 
the  time  It  was  committed.  The  definitions 
of  an  ex  post  facto  law  have  spnmg  from 
the  dicta  of  jurists,  adopted  by  the  court, 
but,  however  apt  or  exact  as  to  the  case  un- 
der consideration,  can  hardly  be  said  to  have 
been  accepted  as  legal  definitions  or  axioms. 
A  review  of  the  cases  In  the  federal  supreme 
court  will  establish  this  fact.  In  the  case 
of  Hopt  V.  Utah,  110  U.  S.  574,  4  Sup.  Ct 
202,  a  law  of  the  territory  of  Utah  was  chal- 
lenged as  ex  post  facto,  which  repealed  a 
statute  providing  that  "persons  against  whom 
judgment  has  been  rendered  upon  a  convic- 
tion for  felony,  unless  pardoned  by  the  gov- 
ernor, or  such  judfrmont  has  been  reversed 
on  appeal,  shall  not  be  witnesses,"  after  the 
commission  of  the  crime  of  one  accused  of 
murder;  Init  the  court  hold  unanimously  that 
the  repealing  act  merely  enlarged  the  class 
of  persons  who  might  be  competent  ta  tes- 


tify, and  was  not  ex  post  facto.  It  was  said 
that  such  statutory  alterations  "only  remove 
existing  restrictions  upon  the  competency  of 
certain  classes  of  persons  as  witn^ses.  re- 
late to  modes  of  procedure  only,  In  which  no 
one  can  be  said  to  have  a  vested  right,  and 
which  the  state,  upon  grounds  of  public  pol- 
icy, may  regulate  at  pleasure,"  and  the  testi- 
mony of  one  who  was  convicted  of  the  crime 
of  murder  was  held  to  be  rightfully  admitted 
by  the  trial  court  against  the  defendant,  al- 
though the  law  making  such  testimony  in- 
competent was  repealed  after  the  offense  was 
committed,  leaving  the  statute  tn  such  shape 
as  to  make  such  testimony  competent.  Tlie 
case  of  Holden  v.  Minnesota,  137  U.  S.  483, 
11  Sup.  Ct.  143,  Is  distinguished  from  Ex 
parte  Medley,  supra.  But  in  a  comparative- 
ly recent  case  (Cook  v.  U.  S.,  138  U.  S.  157- 
183,  11  Sup.  Ct.  26S),  the  court  says:  "It  Is 
said  the  construction  we  place  upon  the  sec- 
ond section  of  article  3  makes  It  obnoxious 
to  the  ex  post  facto  clause  of  the  constitu- 
tion. In  support  of  tills  position  reference 
Is  made  to  Krlng  v.  Missouri,  107  U.  S.  221, 
2  Sup.  Ct.  443,  where  it  was  dechired  that 
any  statute,  passed  after  the  commission  of 
an  offense,  which,  in  relation  to  tliat  offense 
or  Its  conscqueuces,  alters  the  situation  of  a 
party  to  his  disadvantage,  *iB  an  ex  post  facto 
law.'  This  principle  has  no  application  to 
the  present  case.  The  act  of  1889  does  not 
touch  the  offense  nor  change  the  punishment 
therefor.  It  only  Includes  the  place  of  the 
commission  of  the  alleged  offense  within  a 
particular  judicial  district,  and  subjects  the 
accused  to  trial  in  that  district  rather  than 
in  the  court  of  some  other  judicial  district 
established  by  the  government  against  whose 
laws  the  offense  was  committed.  This  does 
not  alter  the  situation  of  the  defendants  in 
respect  to  their  offense  or  Its  consequences. 
'An  ex  post  facto  law,'  this  court  said,  In 
Gut  V.  State,  9  Wall.  35-38,  'does  not  Involve, 
in  any  of  Its  deQnItion8,a  change  of  the  place 
of  trial  of  an  allied  offense  after  its  com- 
mission.' "  See  Duncan  v.  Missouri,  152  U. 
S.  377,  14  Sup.  Ct.  570. 

This  resume  of  the  authoritative  federal  de- 
cisions, however  conflicting  they  may  seem,  or 
however  unsatisfactory  they  may  be  In  de- 
fining what  Is  and  what  Is  not  an  ex  post  fac- 
to law,  shows,  we  think,  that  the  court  has  not 
established  as  law  the  broad  dcflnitlons  laid 
down  in  the  Krlng  and  Medley  Cases,  but  that 
the  definition  of  Mr.  Justice  Washington,  quot- 
ed in  Krlng  v.  Missouri,  may  be  relied  upon, 
tliat  a  law  which,  in  relation  to  the  offense  or 
Its  consequences,  alters  the  situation  of  a  party 
to  his  disadvantage,  Is  an  ex  post  facto  law. 
as  this  formula  evidently  comprehends  and  Is 
the  sum  of  all  the  definitions. 

The  state  courts  have  strongly  leaned  to  the 
position  that  a  mere  change  in  procedure  Is  not 
an  ex  post  facto  law,  and  to  the  doctrine  that 
an  act,  to  be  denounced  as  unconstitutional  In 
this  respect,  must  make  punishable  that  which 
was  not  punishable  at  tbe  time  the  act  was 
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committal,  or  wblch  aggravates  fbe  pimisU-  | 
ment,  or  oi>erate8  to  the  disadTBiitage  of  the 
accused  In  relation  to  tbe  crime  or  ItB  punish- 
ment Laws  hare  been  held  constitutional 
which,  after  the  commission  of  an  offense,  de- 
crease the  number  of  a  Jurj'  In  trials  for  mis- 
demeanors (State  T.  Carter,  33  IM.  Ann.  1:214); 
which  provide  that,  in  ail  questions  alfectlng 
the  credibility  of  a  witness,  his  geneittl  moral 
character  may  be  given  in  evidence  (Robinson 
V.  State,  81  Ind.  452);  which  authorize  the 
punishment  of  a  person  for  au  offense  prevl* 
ously  committed,  and  as  to  which  all  prosecu- 
tion and  punishment  were  barred  at  Its  pas- 
sase,  according  to  pre-existing  statutes  of  lim- 
itation (State  v.  Moore,  42  N.  J.  Law,  20S); 
which  reduce  the  numljer  of  peremptory  chal- 
lenges allowed  the  accused  (DowUng  v.  State. 
5  Smedes  &  M.  664;  Mathls  v.  State,  81  Flo. 
311, 12  Soutli.  681);  which  change  the  manner 
of  snmmoning  a  Jury  (Perry  v.  Oom.,  3  Grat 
632);  which  allow  amendments  to  pending  in- 
dictments (State  V.  Manning.  14  Tex.  402); 
which  prevent  the  defendant  from  taking  ad* 
vantage  of  variances  in  the  Indictment  (Com. 
V.  Hall,  97  Mass.  570);  which  give  the  state 
seven  peremptory  challenges  (State  v.  Byan, 
IB  Minn.  370  [GIL  343];  Walstoa  v.  Com.,  16 
B.  Mon.  IG.  40);  requlrbig  the  Jury,  Instead  ttf 
the  court,  to  fix  the  punhOiment  (Holt  v.  Stitte^ 
2  Tex.  363);  making  the  court,  Instead  of  the 
Jury,  Judges  of  the  law  (Btarlon  v.  State,  20 
Neb.  336,  20  N.  W.  911);  (dianging  the  idace 
of  trial  after  the  commission  of  the  offense 
(Stater.  Gut,  13  Minn.  341  [Gil.  315]);  clothing 
Justices  of  the  peace  with  Jurisdiction  over 
crimes  prevIoDsly  committed  (State  v.  Welch, 
es  yt  SO,  2S  Atl.  OOO);  dividing  a  county  into 
Jndlclal  districts  (Potter  v-  State,  42  Ark.  29); 
repealing  a  law  providing  for  preliminary  ex- 
aminations after  indictment  found  (Jones  v. 
Com.,  88  Va.  661,  10  S.  E.  1005);  changing 
method  of  prosecntion  from  Indictment  to  In- 
formation by  prosecuting  attorney  (Peofde  v. 
Campbell,  59  Cal.  243;  Lybarger  t.  State,  27 
Pac.  449.  2  Wash.  St.  552;  In  re  Wright,  3 
Wyo.  478,  27  Pac.  SfH). 

By  our  statute  taking  avray  the  right  ot  the 
accused  to  object,  by  an  affidavit  made  upon 
Information  or  belief,  to  the  examlnli^  magis- 
trate, after  tbe  commission  of  felony,  the  peti- 
tioner was  not  deprived  of  any  substantial 
right  or  protection,  as  It  Is  within  the  po\rer 
of  the  legislature  to  change  the  form  and  meth- 
od of  procedure  In  any  manner  which.  In  rela- 
tion to  the  crime  or  its  consequences,  does  not 
alter  the  situation  of  the  accused  to  his  disad- 
vantage, and  the  situation  of  the  prisoner  was 
not  so  changed  by  the  statute  challenged  by 
Um.  It  cannot  be  serionsiy  contended  that 
all  who  may  have  committed  criminal  offense 
prlOT  to  the  date  of  the  statute  repealing  the 
law  providing  that  the  defendant  may,  upon 
hfa  own  stateni«it  upon  Information  and  belief, 
secure  a  ebange  of  place  of  trial,  shall  have 
the  right  for  years  to  come  (as  we  have  no 
statute  of  limitations  relating  to  crimes  or  mis- 
demeanors) to  be  considered  as  pardoned  by 


tbe  legislature,  or  as  entitled  to  tbe  right  under 
a  i-epealed  statute  to  object  to  the  magistrate 
before  whom  they  are  brought  upon  complaint 
and  warrant  to  answer  a  criminal  charge  of 
which  the  magistrate  has  not  full  Jurisdiction 
to  hear,  try,  and  determine.  Truo^  in  one  case, 
the  rig^t  of  a  change  of  venue  in  preliminary 
examinations  is  said  to  be  a  sulHtautlal  and 
important  right,  of  which  the  accused  cannot 
be  deprived  except  by  his  own  act  (State  v. 
Sorenson,  84  Wis.  27.  G3  N.  W.  1124);  but 
this  is  a  right  given  under  a  statute  already 
existing.  If  tlie  statute  had  been  repealed,  It 
is  doubtful  if  tbe  Wisconsin  court  would  hold, 
in  face  of  all  the  authorities,  that  the  right  to 
a  change  of  place  of  trial,  being  a  method  of 
procedure,  in  which  no  one  has  a  vested  right, 
cannot  be  taken  away  by  a  statute  after  the 
commission  of  the  offense.  Cook  v.  U.  S.,  138  U. 
S.  183,  11  Sup.  Ct.  268;  Gut  v.  State,  0  Wall. 
38;  Hopt  V.  Utah,  110  U.  S.  589,  4  Sup.  Ct  202. 
The  right  to  a  change  of  place  of  trial,  or  a 
change  of  Judge,  In  case  where  tlie  magistrate 
or  Judge  Is  disqualified  by  prejudice,  or  where 
there  cannot  be  a  fair  trial  owing  to  the  pr^u- 
dice  in  the  community  against  tlie  accused,  al- 
ways existed  at  common  law,  but  tbe  venue 
was  never  changed  upon  the  mere  opinion  or 
belief  of  the  party  applying  therefor  at  com- 
mon law,  as  the  rule  was  that  facts  and  cir- 
cumstances must  appear  satisfying  tbe  court. 
1  Bish.  Or.  Proc.  70.  71. 

By  no  accepted  definition  of  an  ex  post  fiicto 
law  is  this  statute,  which  sweeps  away  the 
provision  that  the  accused  may  secure  a  change 
of  magistrate  or  place  of  preliminary  examins'- 
tion  in  a  criminal  case  upon  his  affidavit  of 
belief  of  the  prejudice  of  tbe  magistrate  before 
whom  he  has  been  bruuj;tit  for  such  examina- 
tion, an  ex  post  facto  law.  It  does  not  make 
criminal  wliat  before  its  enactment  was  Inno- 
cent; it  does  not  Inflict  greater  punishment 
than  was  attached  to  the  crime  when  commit- 
ted; it  does  not  alter  tbe  rules  of  evidence, 
and  direct  tliut  less  or  different  testimony  may 
be  received  than  required  at  the  time  of  the 
coramissiou  of  the  oCfuuse;  and  it  does  not  al- 
ter, in  relation  to  the  crime  or  Its  consequen- 
ces, tbe  situation  of  tbe  accused  to  his  dis- 
advantage. If  we  go  further,  and  add  other 
means  inveutetl  in  some  of  the  cases  for  the 
dctec-tioD  of  an  ex  post  facto  hiw,  It  does  not 
deprive  him  of  any  substantial  or  vested  right 
provided  by  law  at  the  time  of  tbe  guilty  act 
for  bis  protection.  It  is  necessary,  in  ttie  ad- 
ministration of  justice,  that  oue  accused  of 
crime  should  have  a  fair  trial  ttefore  au  impar- 
tial and  unprejudiced  JudKc  and  Jury,  and 
even  an  examination  ou  the  Initial  or  prelim- 
inary Inrtuiry  before  ou  luii>artlal  and  unpreju- 
diced magistrate.  Nowhere  does  the  record 
show  that  the  iietitioner  has  beeu  shorn  of 
any  of  these  substantial  rights  and  privileges; 
for.  If  the  examlDlug  tribunal,  the  court  of  in- 
quiry, was  prejudiced  against  bim,  we  have  no 
knowletlge  of  that  fact  from  the  record,  and 
It  is  not  even  asserted  that  tbe  allegations  of 
the  defendant,  uptm  information  and  belief, 
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made  in  hla  affidarlt,  alleging  sucb  ptejndlce 
before  the  examining  magistrate  were  true.  It 
merely  appnin  that  be  belleveB  tbem  to  be 
true,  and  thla  la  Inaufflclent  under  the  statute 
In  force  at  the  dme  that  he  waa  complained 
against  at  the  prelfmlnarr  examJnation,  as  the 
former  atatute.  so  far  aa  It  permitted  a  diange 
of  venue  in  preliminary  ezaminatlona  before 
Juaticea  of  the  peace,  has  then  been  repealed. 
Endless  confncdon  would  reantt  from  a  decl^on 
by  us  that  the  legislature  had  no  right  to  make 
new  regulations  as  to  methods  of  procedure  In 
the  courts  of  }ustif».  or  to  remove  and  repeal 
old  rules  that  may  be  found  to  tw  a  temptation 
to  perjnry  or  liable  to  abuse,  and  which  In  no 
way  affect  the  rijdit  of  the  accused  to  a  fair 
and  impartial  braring,  either  In  the  examining 
or  in  the  trial  court. 

■  The  writ  la  disallowed,  and  the  petition  for 
the  writ  is  dismissed.  In  accordance  with  tlie 
pruvlsions  of  the  habeas  corpus  act,  the  cleric 
of  this  court  will  return  the  petition  for  the 
writ  to  the  petitioner,  or  the  person  applying 
fOr  the  writ,  with  a  certified  copy  of  this  opin- 
ion containing  the  reasons  of  this  court  for 
disallowing  and  refusing  the  writ. 

CONAWAY  and  POTTER,  JJ..  concur. 


IBA  T.  CENTRAL  ASS'N  OF  WYOMING. 
(Supreme  Court  of  Wj-oming.  Oct.  25,  1895.) 
MisrtKS  Claim— QoirriNO  Titlb— Plbadiko. 
An  answer  in  a  suit  under  Rov.  St.  U.  S. 
I  2320,  to  determiDe  the  rigttt  to  positesaioD  of 
a  miniiig  claim,  denying  the  allegatioDa  of  the 
petition,  and  for  a  second  defense  and  cross  pe- 
tition allpging  ownership  and  right  of  nosoes- 
sion,  SB  well  aa  actual  poBsesBiou  and  full  com- 
pliance with  the  mining  laws,  and  praying  that 
defendant's  title  be  quieted,  does  not  require 
a  reply,  though  said  section  proTidea  that,  if 
title  Bball  not  be  established  by  either  party, 
the  jury  shall  so  find,  and  the  judgment  must 
show  which  party,  if  either,  is  entitled  to  the 

Eroperty,  and,  if  It  is  found  that  neither  party 
SB  shown  a  right  thereto,  that  muab  be  found, 
and  the  judgment  must  so  state. 

On  motion  for  rehearing.  Denied. 
For  original  opinion,  see  40  Pac.  527. 

POTTER,  J.  This  ease  was  originally  siib- 
mltted  upon  briefs,  and  the  decision  of  this 
court  waa  rendered,  reversing  the  judgment 
of  the  district  court,  and  remanding  the  case 
for  trial.  Iba  v.  Assoolatlon,  40  Pac.  527. 
A  motion  for  rehearing  having  been  filed,  in 
view  of  the  somewhat  Important  questions  of 
practice  to  be  determined,  an  oral  argument 
was  requested  by  the  court  The  points  In- 
volved have  been  ably  presented  by  counsel, 
and  we  have  again  given  them  careful 
thought  and  consideration. 

Tbe  facts  are  stated  in  extenso  in  the  for- 
mer opinion  of  Groesbeck.  C.  J.  It  will  there- 
fore l>e  sufficient  at  this  time  to  advert  very 
briefly  to  the  matter  In  controversy.  Defend- 
ant in  error  applied  at  the  United  States  land 
office  for  a  patent  to  a  certain  placer  mining 
claim.  The  plaintiff  in  error  filed  an  adverse 
claim,  and,  within  the  period  required  by  the 
statutes  of  the  United  States,  commenced  this 


salt  In  t3M  district  court,  to  determine  Ibe 
queation  of  tibe  right  to  possession.  Rev.  St. 
U.  S.  I  2826.  All  the  material  avermaits 
reqnlBlte  In  such  a  case  were  ccmtalned  In  his 
petition,  including  an  allegation  of  dtlaen- 
ship,  ownership  of  tba  ground  In  (mntrovarsy, 
and  right  to  its  possession,  a  full  complbuice 
wifli  the  laws  of  the  United  States  and  thla 
state,  and  the  rules  and  regulations  of  the 
mining  district,  the  api^catlon  of  defendant 
for  patent,  and  the  filing  of  the  adverse  dalm. 
It  waa  also  averred  tbat  defendant  ma  tu 
wrtaigfnl  possession  of  the  land.  Tlie  de- 
fendant filed  Ita  answer,  specifically  denying 
the  material  allegations  of  the  petition,  ex- 
cept Its  own  corporate  existence,  and,  for 
a  second  defense  and  cross  petition,  allying 
ownership  and  right  to  possession  In  ita^. 
aa  well  as  its  actual  possession,  a  full  com- 
pliance oti  Its  part  with  the  laws  and  rules  In 
relation  to  mining  lands,  and  ending  with  & 
prayer  that  its  title  to  said  real  estate  be 
quieted  as  against  the  plaintiff.  No  reply  was 
filed  to  this  second  defense,  and  on  motion  of 
the  defendant,  which  was  resisted  by  plain- 
tiff, the  court  rendered  Judgment  upon  the 
pleadings,  assuming  tbe  allegations  of  the 
second  defense  to  be  admitted  in  default  of 
a  reply,  and  entered  a  judgment  in  favor  of 
defendant,  speclfleally  finding  aa  true  the  mar 
terial  facts  allied  In  said  defense. 

Did  the  court  err  In  thus  rendering  judg- 
ment upon  the  pleadings?  It  may  be  aaserted 
as  a  primary  proposition— and  we  take  It  to 
be  conceded— that,  unless  a  reply  was  neces- 
sary, there  existed  no  authority  for  such  a 
judgment.  If  this  suit  was  an  ordinary  one 
to  recover  possession  of  real  estate,  the  plain- 
tiff alleging  ownership  and  right  to  posses- 
sion, and  the  defendant  not  only  denying  the 
claims  of  plaintiff,  but  averring  ownership 
in  himself,  it  is  clear  that  no  reply  would 
have  been  required.  In  such  a  case  these  alle- 
gations of  the  answer  would  amount  merely 
to  a  denial  of  the  claim  set  up  by  the  plain- 
tiff. Such  ownership  could  have  been  shown 
under  a  general  denial.  This  Is  sufficiently 
demonstrated  in  the  former  opinion.  It  is, 
however,  urged  with  much  earnestness  that  a 
different  rule  prevails  In  a  controversy  of  this 
character,  by  reason  of  the  peculiar  provi- 
sions and  requirements  of  tbe  United  States 
statute.  The  amendment  to  sectltm  2326, 
Rev.  SL  U.  S.,  enacted  In  1881,  provides  that. 
If  title  to  the  ground  In  controversy  shall 
not  be  established  by  either  party,  the  juty 
shall  BO  find,  and  judgment  shall  be  entered 
according  to  the  verdict;  and  It  is  now  set- 
tled that  upon  the  trial  the  court  or  jury 
must  find  and  the  judgmoit  must  show  which 
party.  If  either,  is  entitled  to  the  property, 
and,  if  it  Is  found  that  neither  of  the  parties 
has  shown  a  right  thereto,  that  must  bo 
found,  and  the  judgment  must  so  state.  In 
view  of  this,  it  is  Insisted  that  the  allega- 
tions of  the  second  defense  In  the  answer 
constitute  new  matter,  which  must  be  replied 
to,  or  they  will  stand  admitted,  and  that  it 
Is  absolutely  essential  to  firotect  its  own 
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rlglits,  and  nutliorize  a  flndlng  and  jadgment 
In  its  favor  estabUsblng  Ita  title  to  tbe  ground, 
that  an  afflrmatlTe  pleading  of  tblB  kind 
abonld  be  filed  by  the  defendant;  that,  If  the 
defOidant  1b  required  to  plead  his  own  title, 
ft  thereby,  perforce,  becomes  new  matter; 
Uiat  d^endant  cannot  rely  upon  the  weak- 
ness of  the  plaintiff's  title,  but  can  obtain  the 
relief  demanded  In  snch  a  case  as  this  only 
by  showing  his  own  title,  notwithstanding 
that  the  plaintiff  fails  to  make  such  a  show- 
ing: as  to  authorize  a  Judgment  in  his  faror. 
This,  we  believe,  Is  a  fair  outline  of  the  txa- 
tratlon  of  counsel  for  defendant  In  eesw. 
It  Is  not  urged,  as  we  miderstand  It,  that  a 
rep]j  is  drauanded  to  anything  which  Is  not 
new  matter,  but  that  tbe  answer  contains  new 
matter. 

The  law  of  congress  In  pursuance  ot  which 
this  and  kindred  actions  are  brought  confers 
no  additional  Jurisdiction  uptm  state  courts. 

object  of  the  law  •  *  *  was  to  re- 
quire parties  protesting  against  the  Issuance 
of  a  patent  to  go  into  the  state  courts  of  com- 
petent JurlsdlctifHi,  and  Institute  such  pro- 
ceedings as  they  might,  under  the  different 
forms  of  actim  ther^n  allowed,  elect,  and 
there  try  'the  rights  of  possesslcm*  to  such 
claim,  and  have  the  questlm  detennlned. 
The  acts  of  oongress  do  not  att«npt  to  confer 
any  Jurisdiction  not  ^ready  possessed  by  the 
state  courts,  nor  to  prescribe  a  different  fimn 
of  action."  Four  Hundred  and  Twenty  Min, 
Go.  T.  BulUon  Mln.  Co.,  9  Nev.  240-248.  We 
have  quoted  frtHU  the  Nevada  case.  That 
court,  in  the  case  cited,  then  proceeds  to  U- 
tostrate  the  application  of  that  view,  and 
state  that,  if  the  parties  protesting  ara  In 
possession,  they  can  bring  their  action  under 
a  certain  section  of  their  civil  practice  act 
therein  referred  to,  or,  If  they  have  been 
ousted  from  tbe  possession,  tbey  can  bring 
Iheir  action  of  ejectment,  and  that  In  eitho* 
action  tbe  right  of  possossira  can  be  finally 
settled  and  determined.  The  (pinion  In  that 
case  then  proceeds  to  a&y:  "We  are  of  (pin- 
ion that  when  the  action  is  brought,  whatever 
may  be  Its  character,  it  must  be  tried  by  the 
same  rules,  governed  by  the  same  prlncIpleB, 
and  contrived  by  the  same  statutes,  that  ap- 
ply to  such  actlcms  In  our  state  conrts.  Irre- 
spective of  the  acts  of  ctmgreBB."  This  ex- 
iiof4tion  of  the  cliaracter  of  this  class  of  cases 
when  brought  in  a  state  court  conforms  to 
our  views.  We  believe  tt  Is  not  opposed  else- 
whei-e,  but  that  the  principles  thus  enunci- 
ated are  well  established. 

When  such  a  suit  1b  commenced  rightfully 
In  a  state  court,  the  rules  of  pleading  and 
practice  govemlng  the  action  which  Is  select- 
ed by  the  complaining  party,  and  the  remedy 
thereby  sought,  apply  to  the  same  extent  and 
with  the  auue  force  as  to  such  an  action  gen- 
erally, unless  a  different  statutory  rule  is 
provided,  except,  pcrliaps.  In  the  nature  of 
the  Jndement  to  be  rendered.  Our  Code  of 
Civil  Procedure  provides,  freneraliy,  that  the 
answer  shall  contain:   "First  A  general  or 


qpedflc  dmial  of  ea^  material  aU^tkm  ot 
the  petition  controverted  by  the  defendant; 
Second.  A  statement  of  any  new  matter  con- 
stituting a  defense,  counterclaim  or  setrofl, 
in  ordinary  and  oonclse  language."  Bev.  St 
f  2467.  With  Bpedal  refwence  to  actions  for 
the  recovery  of  real  property.  It  piovldea:  "It 
shall  be  suffldent  In  such  action  If  the  de- 
fendant In  his  answer  deny  generally  tbe 
title  alleged  In  the  petition,  or  that  he  wlth- 
bidds  the  ponesslon;  but  If  he  deny  tbe  title 
of  the  plaintiff,  possession  by  the  defMidant 
shall  be  taken  as  admitted."  Sectbm  2988. 
The  Btetutory  prorteiMis  In  relatiMi  to  a  re- 
ply, Bo  far  as  this  ease  is  concerned,  are 
found  in  sections  2406  and  2408.  Section  2466 
Is  a«  follows:  "When  the  answer  cootaiiu 
new  matter,  the  plaintiff  may  rq>ly  to  snch 
new  matter  denying  generally  ae  spedflcaily 
each  allegation  cratrovwted  by  him;  and  be 
may  also  allege.  In  ordinary  and  oondse  lan- 
guage, any  new  matter  not  inconslBtent  with 
the  petition,  constituting  an  answer  to  such 
new  matter  in  the  answer."  Becttoo  2468 
provides:  "Bvery  material  allegaU<ai  of  tbe 
petition  not  controverted  l^*  the  answer,  and 
every  material  nllegaticai  of  new  matter  in 
the  answer  not  amtroverted  by  the  reply, 
shall  for  tbe  purposes  of  the  action,  be  taken 
as  true"  In  section  2409  we  are  furnished 
with  a  statutory  definition  of  a  mataial  ai- 
l^tlon:  "A  material  al legation  In  a  plead- 
ing is  <me  essential  to  the  daSm  or  defense 
which  could  not  be  stricken  &om  the  plea^ng 
without  leaving  it  insnfflclent" 

The  whole  question,  thffli,  is  whether  w 
not  that  part  of  the  answer  which  It  1b  claim- 
ed should  have  been  replied  to  amounte  to  "a 
material  allegation  of  new  matter."  Pomeroy 
defines  the  new  matter  of  the  codes  as  that 
whteh  "admits  ttiat  aU  the  material  allega- 
tions of  the  cMnplaint  or  petition  are  true, 
and  consista  of  facts  not  allied  therein 
which  destroy  the  right  of  action,  and  defeat 
a  recovery,"  and  adds  tbat  all  facte  which 
direct^  tend  to  diq>rove  any  one  or  more  of 
the  avermente  ot  the  petition  may  be  offwed 
under  the  g«ietal  denial.  Pom.  Rem.  & 
Rem.  Rights,  ft  673.  The  above  definition  Is, 
perhaps,  as  accurate  a  one  as  can  be  framed 
In  brief  language.  See  Mauldln  v.  Boll 
(Mont)  1  Pac  409,  412.  It  does  not  mean 
that  the  allegations  of  the  petition  are  ex- 
pressly admitted,  but  tbe  Idea  Is  tbat,  for  the 
purposes  of  the  new  matter  or  ttie  defense  al- 
leging It,  there  Is  an  Implied  admission. 
Tested  by  this  rule,  the  allegations  ot  the 
seccmd  defense  In  the  answer  before  ua  do 
not  amount  to  new  matter,  for  the  clear  rea- 
son tbat  tbey  not  only  tend  to  disprove  the 
allegations  of  the  petltim,  and  all  of  them 
may  be  shown  under  a  general  denial,  and 
are  In  le^^al  effect  nothing  more  than  denial 
of  the  facts  alleged  In  the  petition,  but  they 
do  not  admit  any  of  the  allegations  of  the 
petition  to  be  true,  and  seek,  otherwise,  to  de- 
stroy their  effect  and  value.  Is  it  true  that 
the  defendant  In  such  a  case  as  the  one  be- 
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fore  U8,  in  tbls  state,  under  our  Code  of  Pi-o- 
cedure,  must  embitice  in  his  answer  such 
afflrmative  ail^atioua  as  are  under  discus- 
sion? Counsel  insist  that  it  is,  because  he 
desires,  It  successful,  a  finding  and  judgment 
tliat  he  is  the  owner.  Wherein  is  the  difQ- 
culty  in  praying  for  such  relief  or  some  prop- 
er relief  in  connection  with  a  mere  general 
denial,  and  in  securing  Just  the  lindiug  and 
judgment  desired,  if  the  fajcts  proven  estab- 
lish a  right  thereto,  under  a  mere  denial?  He 
Is  at  liberty  under  such  a  pleading  to  prove 
those  facta,  and  having  proven  them,  if  he 
does,  and  having  rightfully  proven  them,  for 
what  reason  is  the  court  powerless,  if  It  la, 
to  BO  find  and  adjudge  accordingly?  We  do 
not  perceive  any  reason,  and  are  confident 
that  such  is  not  the  law. 

Counsel  poiut  to  Morrison's  Mining  Rights 
(which  is,  indeed,  valuable  authority),  and  in- 
form us  that  tlieir  pleading  follows  the  forms 
therein  laid  down  and  approved.  In  that 
work  the  form  for  the  answer  In  such  cases 
contains  no  prayer  of  any  description  for  re- 
lief; neither  Is  that  part  of  the  answer  em- 
bodying the  affirmative  averments  denom- 
inated "cross  petition."  8th  Ed.  p.  370.  But 
it  is  apparent  that  the  learned  author  referred 
to  makes  special  reference  to  the  Colorado 
practice  and  decisions.  He  states  that  a  re- 
ply must  be  filed  to  such  a  second  defeuse, 
and  cites  two  cases,— Newman  v.  Newton,  14 
Fed.  634,  and  Quimby  v.  Boyd,  8  Colo.  194, 
G  Pac.  4(!2;  and  counsel  here  also  cite  those 
cases  as  being  directly  in  point,  and  insist 
that  Judge  Hallett,  in  Newman  v.  Newton, 
decided  the  identical  question.  It  waa  stated 
in  the  former  <q)inion  by  the  chief  justice 
that  the  decision  In  that  case  was  based  upon 
the  peculiar  provisions  of  the  Colorado  stat- 
ute, respecting  the  contents  of  an  answer  In 
actions  to  recover  real  property;  and  we  ad- 
here to  that  view.  It  Is,  moreover,  entirely 
apparent  that  neither  in  tliat  case  nor  in 
Quimby  v.  Boyd  was  the  question  now  in 
controversy,  as  applied  to  this  kind  of  case, 
decided,  or  the  subject  of  judicial  investiga- 
tion. They  were  both  cases  for  the  recovery 
of  the  possession  of  mining  property,  and  did 
not  involve  in  any  particular  the  determina- 
tion of  adverse  claims  pcndins  application  for 
a  patent  The  decisions  must  therefore  have 
been  based  aitirely  upon  the  Colorado  stat- 
ute. Comttruiug  the  statute  of  that  state, 
wliich  is  not  similar  to  our  own,  they  are  not 
precedents  upon  the  points  involved  In  the 
case  at  bar.  Beyond  that,  however,  the  fact 
that  they  are  cited  by  the  learned  author 
above  referred  to  as  autliorlty  sustaining  the 
proposition  of  the  text,  to  the  effect  that  a 
r^ly  Is  necessary  to  such  a  defense,  Indirect- 
ly sustains  us  in  the  view  that  the  statute 
of  the  state  respecting  pleadings  governs  In 
this  class  of  cases. 

The  law  of  procedure  in  tbls  state  In  rela- 
tion to  actions  for  the  recovery  of  specific 
personal  property,  popularly  called  "replevin 
suits,**  bears  a  strlkiug  analogy  to  tbls  claaa 


of  real  actions  In  connection  with  the  acts 
of  congress  concerning  them.  Bearing  in 
mind  the  requirement  of  the  congressional 
enactments  respecting  the  verdict  and  judg- 
ment, we  will  advert  briefly  to  the  analo- 
gous features  of  the  replevin  action  under 
the  Code  of  our  own  and  other  states.  In 
the  first  place.  It  is  well  settled  tliat.  under 
a  general  denial  in  a  replevin  suit  under 
the  Codes,  the  defendant  m^'  prove  any- 
thing which  shall  disprove  the  allegations  of 
the  iMitition,  including  title  or  ownei-ship  In 
himself.  Section  3032  of  the  Revised  Stat- 
utes provides  that  in  a  replevin  at-tion,  when 
the  property  is  delivered  to  the  plaintiff  or 
remains  In  the  hands  of  the  sheriff.  If  the 
Jury,  upou  Issue  joined,  find  for  the  defend- 
ant, they  shall  also  find  whether  the  de- 
fendant had  the  right  of  property,  or  the 
right  of  possession  only,  at  the  commence- 
ment of  the  suit;  and,  if  they  find  either  In 
Ills  favor,  they  shall  assess  to  him  such  dam- 
ages as  they  think  right  and  proper,  for 
which,  with  costs  of  sxdt,  the  court  shall 
render  Judgment  for  the  defendant  against 
the  plaintiff  and  his  sm-eties.  Under  a  sim- 
ilar statute  In  several  states,  the  question 
arose  whether  a  judgment  could  thus  go 
for  a  defendant— First,  If  he  had  not  includ- 
ed a  prayer  therefor  in  his  answer;  and, 
second,  if  he  had  not  interposed  an  affirma- 
tive defense  alleging  his  own  right  to  the 
property.  And,  so  far  as  we  have  been  able 
to  ascertain.  It  has  been  the  universal  hold- 
ing under  the  codes  that  such  a  judgment 
could  be  rendered  In  his  favor  imder  a  gen- 
eral denial,  and  even  without  prayer  there- 
for, unless.  Indeed,  tlie  statute  expressly  re- 
quired him  to  embrace  such  a  prayer  In  his 
answer.  In  Pico  v.  Pico,  5(i  Cal.  453,  this 
question  arose.  In  an  earlier  case  in  that 
state  It  was  held  that  a  defendant  could 
not  recover  an  affli-matlve  judgment  unless 
he  had  claimed  such  in  his  answer,  hut,  as 
appears  by  a  reference  to  the  Code  of  that 
state  in  Pico  v.  Pico,  it  was  so  held,  because 
the  statute  expressly  required  such  a  claim 
to  be  so  made.  In  the  Pico  Case  the  orig- 
inal answer  was  a  general  denial  only.  The 
judgmeut  being  In  favor  of  defendant  for  a 
large  amount  of  damages,  on  the  same  day 
of  the  judgment  he  tiled  an  amended  answer, 
simply  claiming  the  return  of  the  property, 
and  alleging  its  value.  It  was  contended 
that  he  could  not  have  judgment,  as  he  had 
not  alleged  ownership  in  himself.  The 
court  denied  that  proposition,  and  said:  "Un- 
der our  system,  tlie  general  denial  contests 
the  right  of  plaintiff,  and  under  It  may  be 
shown  the  right  of  defendant  or  a  third  per- 
son. The  denial  of  plaintiff's  right  to  the 
possession  necessarily  includes  an  aaaerticHi 
of  right  in  defendant,  from  whom  the  posses- 
sion of  the  property  has  been  taken  under 
the  writ,  and  would  authorize  a  judgmeut 
for  the  return  were  It  not  for  the  provision 
of  the  Code  which  requires  a  return  to  be 
claimed  in  the  answer."   In  Kansas,  an  an- 
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swor  contfllned  a  general  denial  and  a  jus- 
tlflcatton  as  sheriff,  and  alleging  property 
la  an  attactament  defendant.  The  court 
held  not  only  that  no  reply  was  necessaiy, 
but,  with  reference  to  afflrmatlre  relief,  said: 
"Alt  that  we  now  desire  to  say  is  that  a 
defendant  In  replevin  may  api>end  a  prayer 
for  afflrmatlre  relief  to  an  answer  which 
contains  only  a  general  denial,  as  well  as  to 
any  other  answer;  and.  If  he  does  00,  he 
may  then  hare  upon  a  rerdlct  In  his  fftror 
a  Judgment,  not  only  for  costs,  but  also  a 
Judgment  for  the  proper  afllrmatire  relief." 
Wilson  T.  Puller.  9  Kan.  17fi,  102.  TO  the 
i>ame  effect,  although  there  Is  no  prayw  for 
affirmative  relief:  Hcbool  DIst.  t.  Shoemak- 
er, 5  Xeb.  36;  Creigliton  T.  Newton,  Id.  100; 
In  School  DIst  T.  Shoemaker,  after  quoting 
tlielr  statute  as  to  Judgment  fbr  defendant, 
which  Is  identical  with  our  section  3(B2, 
the  court  say:  "Under  the  statute,  both 
these  questions  [right  of  property  and  of 
possession  of  defendant]  are  in  Issue,  and 
are  subjects  of  Inquiry  by  the  Jury,  whether 
the  defendant  pleads  a  general  denial,  or 
new  matter  as  a  defense,  or  a  demand  for 
flamages."  See,  also,  Ferrell  t.  Humphrey, 
12  Ohio,  113;  Jonltlns  t.  illtchell,  40  Neb. 
ii'M,  666,  30  N.  W.  00;  Young  Glascock, 
7U  Mo.  1)74. 

Had  our  statute  contained  a  similar  re- 
quirement In  real  actions  as  the  act  of  con- 
gress commanding  the  finding  whether  the 
defendant  had  any  right  as  well  as  the 
plaintiff,  the  analogy  between  the  eases 
above  discussed  aud  the  class  of  cases  to 
which  the  oue  at  bar  belongs  would  be  ap- 
IMircnt  The  principle  Involved  In  the  mat- 
ter In  coutroversy  In  either  case  Is  the  same, 
via.  the  authority  to  adjudicate  uiwn  the 
right  of  defendant  to  the  property  or  its 
possession,  his  pleading  being  a  general 
specific  denial  of  tlie  allegations  of  the  pe- 
tition, and  to  render  In  his  favor  a  Judg- 
ment for  that  to  which  be  Is  shown  to  be  en- 
titled under  the  evidence,  within  the  general 
scope  of  the  action.  The  fact  that  con- 
gress regulates  the  character  of  the  finding 
and  Judgment,  and  the  legislature  of  the 
state  lias  prescribed  the  remedy,  the  fonn 
of  action,  character,  and  necessity  of  plead- 
ing, cannot  alter  the  situation  nor  destroy 
the  analogy,  so  far  as  the  principle  involv- 
ed is  concerned.  Knforclng  the  provisions 
of  the  act  of  congress,  tbey  are  adopted  for 
the  time  iielug  by  our  coui-ts  with  the  same 
force,  and  no  more,  as  If  they  were  a  part 
and  parcel  of  our  own  statute.  It  follows 
tliat  the  defendant  could  have  offered  his 
e^'[dence  of  ownership,  and  eRtabllshed  what- 
ever rights  he  bod,  under  the  general  or 
specific  denials,  aud  therefore  the  affirma- 
tive iiart  of  Its  answer  Is  not  new  matter 
requiring  reply;  and  that.  If  the  defendant 
should  establish  his  ownership  to  the  satis- 
faction of  court  or  Jury,  he  would  be  entl- 
tletl  to  such  a  finding  and  Judgment,  even 
under  a  geuerat  deuUiL 


What  we  have  already  said  will  necesBarl- 
ly  dispose  of  the  case.  It  is  not  necessary, 
therefore,  to  consider  the  question  whether 
judgment  on  the  pleadings  was  proper  If  a 
reply  had  been  required  to  tho  answer;  but 
It  may  be  said  that  the  authorities  dted  by 
counsel  for  defendant,  as  well  as  others 
bearing  upon  the  matter,  hold  clearly.  It 
seems  to  us,  that  In  this  class  of  cases  there 
Is  one  thing  which  distinguishes  It  from  oth- 
ers employing  the  same  form  of  action, — 
the  government  has  an  Interest  In  the  result, 
and  the  court  Is  not  at  liberty  to  find  every 
material  fact  upon  which  a  patent  would  be 
authorized  or  demanded,  or  which  shows  a 
right  to  possessIfHi  without  proof  of  any  of 
those  facts.  The  case  of  Rosenthal  v.  Ives 
<Idabo)  12  Pac.  004,  so  holds,  as  appears 
from  a  construction  of  the  opinion  In  that 
case  in  a  later  Idaho  case,— Burke  v.  Mc- 
Donald, .13  Pac.  49.  In  the  hitter  case  It  Is 
held  that  It  Is  not  necessary,  where  It  is 
admitted  by  the  pleadings,  to  prove  the  fil- 
ing of  the  adverse  claim  in  the  land  office, 
as  tliat  is  a  mere  matter  of  practice;  but 
such  a  fact  as  that  of  citizenship  must  be 
proven,  for  the  reason  that  It  constitutes  an 
absolute  (ituiliflcation  to  the  holding  of  min- 
eral land.  What  particular  facts  must  be 
proven,  although  admitted  by  the  pleadings, 
and  those  not  required  to  be  proven,  we  do 
not  now  decide.  It  being  unnecessary  to  do 
so;  but  we  Incline  to  the  view  expressed  In 
Idaho,  that  there  are  some  matters  of  mere 
practi.ce  which,  If  admitted  by  the  pleadings, 
need  not  be  proven  by  evidence. 

We  arc  fully  advised  of  the  points  urged 
In  this  case,  and,  as  a  rehearing  can  serve 
no  useful  purpose,  the  motion  for  rehearing 
is  denied,  and  the  case  will  be  remanded  for 
trial  as  heretofore  ordered. 

GROESBECK,  0.  J.,  and  CONAWAT,  J., 
concur. 


BUNCH  T.  McMAHON. 

fSnprpme  Court  of  Wyoming.  Oct.  25,  18IB.) 

BEPLrviN— Demand — CovniTrosAT.  Sale — Riohts 
(If  Stb^kqitext  PcnrnASHH  —  IxBTRirtTioxs  — 
Ckhiurii.itt  op  ■\Vit>jks'<— Arqi'MKNtb  of  Uol'S- 
SEL — Imi-kaciiment  OF  WlTNK»a. 

1.  Where  defeodnnt  in  rt-ploviu  pleads  und 
endcHvora  to  prove  ownership  and  risht  to  pos- 
sofision  in  himself,  he  ennnot  complnin  that  no 
dcmnnd  wos  made  on  him  bt'forc  suit. 

2.  A  Biile  of  personalty  under  an  agree- 
ment tJiat  the  title  shall  nut  re^t  in  tlie  vendee 
nntil  full  pnymenl  is  thH*].  nnd  the  vendor  can 
rpeover  the  property,  in  case  of  defanlt.  from 
a  third  person,  who  took  it  in  good  faith  and 
without  no' ice. 

3.  A  rlinrge  that  a  vendor  of  property  un- 
•ler  a  conditional  sale  WffS.  on  default  of  pa> 
meat,  entitled  to  recover  the  same  from  de- 
fendaot,  who  bought  it  from  the  vendee,  unless 
the  vendor  stood  by  and  permitted  tne  sale, 
is  not  oIijertionnMe  on  the  ground  that  it  ex- 
cludes other  methods  of  waiver  on  the  part  of 
the  vendor,  where  another  inatnicUoD  was 
given,  Htating  tliat  plaintiff  could  not  recover 
if  the  vendor  allowed  the  vendee  to  ezerciw 
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owDernhip  ovpr  the  propprty.  and  the  vendor 
repreat-iited  to  ilefeminnt  that  tin-  property 
had  beea  Bold  to  the  vt-ndec,  and  di'fcndniit  did 
not  a»k  a  m»re  imrtionlnr  inHtnu-tion. 

4.  An  in«trnction  that,  if  a  certain  witoesH 
had  willfully  sworn  falfoly.  the  jur>'  wt>re  at 
liberty  tu  diKrc^ard  his  testimony  exio'it  in  ho 
far  as  it  was  f<»rroljorate<I.  was  not.  erroHedus 
in  that  it  Hinirli-d  out  a  particulnr  witTicsa. 

5.  In  replevin,  where  plaintiff  clinmed  titi 
from  the  Tciulor  in  a  (.-(.mditioual  sale,  and  do- 
fendant  from  tht>  rondce.  it  waa  immaterial 
whether  plaintiff  knew  that,  defendant  had  at- 
temt>ted  to  pnrchaRe  the  pi-oiMTty  from  the 
vendee,  thoiiEh  plniiitifF.  after  wiiid  Bttempted 
sale,  also  iiurchaHi'd  the  interest  of  the  vcmiee 

(t.  Where  defendant,  claiming  tjtle  throni;.i 
a  hill  of  sale,  to  which  was  tonnet-ted  a  certain 
eontracf.  refiiRw!  to  pnt  the  roiitraet  in  evi- 
dence, tlie  refnsnl  of  the  court  to  oxclnde  re- 
marks of  opposing  counsel  to  tlie  jury  that  the 
coritmct  was  of  aucli  «  damatfintr  eharaeter  that 
defendant  was  afraid  fo  pnt  it  in  evidence, 
that  it  must  be  very  bad  when  defendant  wah 
ashamed  to  show  it  and  fait*  c<mni>i'l  afraid  to 
put  it  In  evidence,  was  not  reversible  error. 

7.  Affidavits  of  jurors  to  the  clTect  that, 
after  the  jury  had  retired,  one  of  their  num- 
ber came  back  to  the  court  mom,  and  eut  n 
written  contract  which  bad  been  introilnceil, 
and  was  an  tmiwrtant  part  of  the  evidence, 
and  brought  it  to  the  jnry  room,  where  it  was 
diBcussed.  are  insufficient  to  require  reverrinl. 
because  jurors'  affidavits  will  not  be  received 
to  imoeach  their  A-erdict.  and  because  it  was 
not  shown  that  the  verdict  waa  affected  by 
the  alleged  miiconduct. 

Error  to  dtstriet  court,  Fremont  county; 
Jesae  Knlgbt,  Judge. 

Action  by  Tbomas  M.  McMahon  UffniiiHt 
Austin  M.  Bnnce  to  recover  poBscBsion  of 
specific  personal  property.  PJalntlft  had  Judg- 
ment, and  defendant  brings  eiTor.  Afflnued. 

Brown  &  Arucdd,  for  plaintiff  In  error.  La- 
cey  &  Van  Deranter,  for  defendant  In  error. 

POTTER,  J.  Defendant  in  error,  McMa- 
hon, brought  this  suit  In  the  district  court  of 
I^emont  county  to  recover  the  iKissessiou  of 
specific  personal  proiwrty,  the  same  cwisist- 
ing  of  certain  sawmill  machinery.  A  Jury 
trial  was  had,  and  a  verdict  rendered.  In 
which  McMahon  was  found  to  be  the  owner 
of  the  property  at  the  time  of  the  conimeuce- 
meut  of  the  action,  and  entitled  to  the  Im- 
mediate possession  thereof.  The  proi>erty 
had  been  delivered  to  the  plaintiff  Khortly 
after  tbe  suit  was  commeuced  upon  his  fur- 
nishing an  undertaking  as  provided  by  stat- 
ute. The  defendant  below  (plaintiff  In  error 
here)  filed  and  presented  bis  motion  for  new 
trial,  wblch  waa  overruled,  to  which  excep- 
tion was  duly  reserved,  and  he  prosecutes 
this  proceeding  claiming  error  occurring  upon 
the  trial,  and  asking  a  reversal  of  the  Judg- 
ment, and  a  vacation  of  the  verdict.  Sev- 
eral errors  are  assigned,  one  of  them  being 
that  the  court  erred  in  ovwruling  the  motion 
for  new  trial.  As  far  as  a  discussion  of  the 
points  urged  are  deemed  material  they  will 
be  considered,  as  far  as  practicable.  In  the 
order  In  which  they  are  presented  in  the 
briefs. 

It  is  charged,  In  tbe  first  place,  that  tbe 
verdict  1>  not  snatalned  by  aufflcient  evi- 


dence, and  Is  contrary  to  law;  and  It  Is 
urged  that  this  charge  Is  sustained  by  the 
fact  that  no  demand  for  the  possession  of  tbe 
property  was  made  by  ilcilahou  before 
bringing  the  suit;  and  demand,  It  is  claimed, 
was  necessarj-  to  entitle  the  plaintiff  to  re- 
cover for  either  of  two  reason:  First,  that, 
wl'.ei'e  iKJSScsslon  is  obtained  rightfully,  a  de- 
mand Is  necessary  before  tbe  Institution  of 
a  replevin  suit;  and,  second,  tliat  if  plaintiff 
held  title  under  one  who  was  a  vendor  of  a. 
conditlounl  sale,  and  the  dcfi-ndant's  title 
was  derived  by  purchase  from  the  vendee  <T 
sucb  sale,  the  condition  of  such  sale  belnj; 
an  agreement  that  the  title  should  not  pass 
from  tbe  vendw  until  full  payment  for  tbe 
property,  a  demand  was  required  t(.  divest 
the  right  of  the  defendant  to  iKWsession.  The 
l>etitioa  does  not  allege  demand,  but  does  al- 
lege absolute  ownership,  and  right  to  Imme- 
diate pfMJsessIoD,  and  wrongful  detentlooh 
thereof  by  defendant.  The  answer  filed  by 
defendant  denied  plaintiff's  ownership  and 
the  wi-ongful  detention  by  defendant;  and  by 
a  second  defense,  separately  stated,  allt^os 
that  tbe  defeudaut  Is  the  owner  and  entitled 
to  the  immediate  possession  of  the  property 
in  controversy;  that  he  was  tlie  owner,  and 
in  tbe  rightful  possession  thereof,  until  de- 
prived of  such  possession  at  the  time  ot  the 
comm^eement  of  this  action.  By  way  of 
cross  petition  he  again  sets  up  an  allegation 
of  ownership  and  right  to  possession,  and 
asks  for  damages  against  the  plaintiff  and 
bis  sureties  for  the  delivery  of  the  property, 
or  its  value.  If  the  same  caimot  be  returned, 
and  damages  for  wrongful  detention  by 
plaintiff,  which  wrongful  detention.  If  any. 
it  Is  apimrent  arose  after  tbe  taking  of  tbe 
proiwrty  under  the  order  of  delivery  Issued 
at  the  commencement  of  the  action.  Each  of 
the  parties  litigant  upon  the  trial  Insisted 
that  he  was  the  owner,  and  that  he  was  en^ 
titled  to  possesaiou  as  Incident  to  that  own- 
ershiii.  In  a  case  which  the  pleadings  here 
present,  a  previous  demand  was  unnecessary. 
The  prlncii)le,  as  sUited  by  one  author,  is: 
'"The  rule  which  requires  demand  Is  a  tech- 
nical one.  Tbe  reason  of  It  Is  that  the  law 
presumes  tliat  tlie  party  In  possession  of 
projierty  not  his  own  will  respect  the  rights 
of  tlie  true  owner  when  informed  of  them, 
and  that,  upon  demand  being  made,  he  will 
surrender  without  suit.  But  where  defend- 
ant pleads  ownership  in  himself  he  cnmiot  de- 
feat a  recovery  under  the  pretense  that  ho 
would  have  surrendered  the  property  If  de- 
mand had  been  maile."  Cobboy,  Repl.  { 
448.  See,  also.  secUons  447-ir>().  'ilils  la 
well  sustained  by  the  authorities.  M'e  per- 
ceive no  distinction  upon  principle  In  the  ap- 
plication of  this  rule,  whether  we  consider 
either  of  the  reasons  urged  In  favor  of  the 
necessity  of  such  previous  demand.  A  de- 
mand, in  any  case,  Is  only  necessary  when  It 
is  required  to  terminate  the  right  of  posses- 
sion in  tbe  defendant,  or  to  confer  that  right 
npon  tbe  plaintiff.   When,  tberefore,  defend- 
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ant  not  only  alleges,  but  Insists  upon,  abso- 
lute ownership  In  himself,  and  his  right  of 
possession  Is  claimed  as  Incident  thereto,  a 
demand  would  have  been  futile ;  and  the  law 
will  not  reqnlre  a  useless  thing  to  be  dtne  in 
such  a  case. 

The  property  in  controversy  had  at  one 
time,  it  seems,  been  the  property  of  a  Mrs. 
Hlmmelsbaugfa.  She  sold  to  one  Wilson, 
as  alleged,  under  an  agreement  that  the  title 
to  the  property  should  remain  In  her  until 
paid  for.  Wilson  had  not  paid  any  part  of 
the  purchase  price.  The  plaintiff  bought  of 
the  Blmmelabaugbs,  and  Bunce  tiad  pur- 
chased from  Wilson.  The  plalntlfF,  it  seems, 
had  also  bought  whatever  right  Wilson  liad 
at  one  time,— It  would  seem,  after  Wilson 
bad  sold  to  Bunce.-- but  whether  by  that 
purchase  he  acquired  any  right  or  not  is 
Immaterial.  That  a  sale  of  personal  prop- 
erty, under  an  agreemeut  that  the  title  shall 
not  vest  In  the  vendee,  but  shall  remain  In 
the  vendor  until  full  payment,  is  valid,  and 
that  the  vendor  In  such  case  can  recover  the 
property  in  case  of  default,  even  though  < 
It  be  in  the  liands  of  a  third  party,  who 
takes  it  in  good  faith,  and,  without  uoUce, 
has  been  settled  in  this  state  by  the  case  of 
Warner  r.  Roth,  2  Wyo.  63.  The  doctrine 
there  announced  accords  with  the  weight  of 
authority,  and  we  think  It  Is  well  sustained 
by  sound  reason.  But,  If  not,  It  has  becmne 
a  rule  of  property  In  this  state,  and  should 
be  followed.  The  facts  In  this  case  arose 
and  trial  was  had  prior  to  the  enactment  of 
the  recent  statute  requiring  conditional  sales 
to  be  in  writing,  and  recorded,  in  order  to 
affect  third  parties  without  notice. 

Several  Instructions  were  given  to  the  Ju- 
ry, some  upon  the  request  of  plaintiff  and 
others  at  the  request  of  defendant.  It  is 
urged  that  several  of  the  instructions  which 
were  given  were  erroneous.  Objection  is 
made  to  the  following  instruction  given  at 
request  of  plaintiff;  "The  court  instructs  the 
Jury  that  If  you  believe,  from  the  evidence 
In  this  case  that  Mrs.  HimmelsbauiL'b  sold 
the  property  In  question  to  Wilson,  under  an 
agreement  that  It  was  to  be  jMiid  for  at  some 
future  time,  the  ownership  and  title  to  the 
property  to  remain  In  Mrs.  Himmelsbaugh 
until  the  full  payment  of  the  purchase  price, 
then  the  full  payment  was  a  condition  prece- 
dent, and  until  a  full  perfomiauce  the  prop- 
erty did  not  vest  in  Wilson;  and  Bunce,  his 
vendee,  acquired  no  higher  rights  than  Wil- 
son had,  and  you  should  so  find,  unless  you 
further  believed  that  Mrs.  Himmelsbaugh 
stood  by,  aud  wrongfully  permitted  a  sale  by 
Wilson  to  Bunce,  without  asserting  her  own 
title  to  the  property,  or  proceeding  in  any 
way  against  said  sale."  This  Instruction  is 
challenged  on  the  ground  tliat  it  excluded 
all  Idea  of  waiver  of  the  condition  by  Mrs. 
Himmelsbaugh  other  than  standing  by  and 
permitting  the  sale  to  Bunce  without  assert- 
ing her  own  title,  and  that  no  other  Instruc- 
tion was  given  by  the  court  touching  the 


matter  of  wolver.  Counsel,  we  think,  are 
In  error  in  this  respect.  At  the  request  of 
defendant,  the  following  Instruction  was 
given:  "In  this  case,  although  you  may  be* 
lleve  from  the  evidence  that  the  Htmmela- 
baughs  were  the  owners  of  the  property  in 
question,  and  that  the  transaction  occurring 
between  themselves  and  Wilson  on  Novem- 
ber 2,  1891,  was  a  conditional,  and  not  an 
absolute,  sale,  and  It  was  agreed  between 
them  that  the  title  should  not  pass  until 
Wilson  should  make  payment  therefor,  yet, 
if  you  further  believe  from  the  evidence  In 
this  case  that  the  Hlromelsbaughs  voluntari- 
ly and  knowingly  permitted  Wilson  to  have 
possession  of  the  property,  aud  to  exercise 
such  acts  of  ownership  over  it,  and  to  so 
use,  manage,  and  control  the  property  as  to 
authorize  and  Justify  an  ordinarily  prudent 
man  in  supposing  that  Wilson  was  In  fact 
the  owner  of  the  said  property;  and  If  you 
further  believe  that  the  defendant  in  good 
faith  approached  the  said  Hlmmelsbaughs, 
offering  to  buy  of  them  a  portion  of  the  said 
property,  and  was  thereupon  informed  by 
the  said  Himmelsbaughs,  or  either  of  them, 
that  they  had  sold  all  of  said  property  to 
Wilson,  and  that  they  had  no  claim  thereon; 
and  if  you  further  believe  from  the  evidence 
that  the  defendant  thereafter  In  good  faith 
bought  the  property  In  question  from  Wil- 
son, 8upp<»ing  and  believing  that  the  said 
Wilson  was  the  owner  thereof,— then  I 
charge  you,  as  a  matter  of  law  that  the 
Himmelsbaughs  were  thereafter  estopped 
from  setting  up  a  claim  to  said  property  as 
against  the  defendant,  and  could  not,  as 
against  him,  convey  a  good  title  to  said  prop- 
erty by  means  of  the  conveyance  to  him 
(plaintiff)  by  the  Himmelsbaughs,  or  either 
of  them,"  Taking  the  two  Instructions  to- 
gether, the  court  fairly  presented  to  the 
Jury  the  question  of  estoppel  or  waiver  aris- 
ing upon  the  testimony.  If  any  further  In- 
struction with  reference  to  waiver  was  dt*- 
sired  or  deemed  essential  by  the  defendant, 
It  should  have  been  requested. 

Exception  was  reserved  to  the  following 
Instruction,  given  to  the  Jury  at  the  request 
of  the  plaintiff;  "The  court  instructs  the  ju- 
ry tliat  If  the  jury  believe  from  the  evidence 
that  the  witness  AzU  T.  Wilson  has  willfully 
sworn  falsely  on  this  trial  as  to  any  matter 
or  thin^  material  to  the  issues  In  this  case, 
then  the  Jury  are  at  liberty  to  disregard  his 
entire  testimony,  except  in  so  far  as  it  has 
been  corroborated  by  other  credible  evidence 
or  by  facts  and  circumstances  proved  on  the 
trial."  This  Instruction  Is  challenged  on  the 
ground  that  it  is  misleading,  and  Is  error; 
and  to  support  the  theorj'  that  It  is  erroneous 
in  itself  some  authorities  are  cited  to  the  ef- 
fect that  it  Is  error  to  single  out  a  particular 
witness  in  an  instruction  of  this  character. 
Thomp.  Trials,  §  2423,  to  which  our  atten- 
tion Is  called,  seems  to  sustain  this  conten- 
tion by  a  statement  ctintained  In  the  text, 
but  that  learned  author  cites  in  support 
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thereof  only  two  cases,  viz.  State  v.  Stout, 

31  Mo.  40G,  and  State  y.  Cusliing,  29  Mo. 
215.  These  two  cases,  however,  were  not  In 
accord  with  previous  decLsions  In  Missouri, 
If  they  attempted  to  announce  or  hold  the 
doctrine  to  sustain  wiiicli  they  are  cited. 
See  State  v.  Mix,  15  Mo.  1.j3;  Oillett  v.  V,'i- 
mer,  23  Mo.  T7;  State  t.  Dwire,  25  Mo.  553. 
In  a  later  case  than  all  of  these— Paulette 
V.  Brown,  40  Mo.  52— the  decisions  In  State 
V.  Mix,  Gillett  v.  W'imer,  and  Slate  v.  Dwire 
are  approved,  and  the  authority  of  State  v. 
Cushing  and  State  v.  Stout,  aa  establishing 
a  contrary  doctrine.  Is  denied.  The  Missouri 
cases,  therefore,  by  the  construction  placed 
upon  them  by  the  supreme  court  of  that 
state,  do  not  agree  with  the  contention  of 
counsel  for  plaintiff  in  error.  On  the  other 
hand,  the  authorities  are  numerous  which 
sustain  and  approve  such  an  instruction  as  Is 
here  challenged.  In  some  of  the  eases,  it 
Is  true,  the  witness  thus  singled  out  Is  the 
defendant  on  trial  in  a  criminal  case,  but 
no  distinction  is  apparently  made  between 
reference  to  such  a  witness  and  any  other. 
O'Rourke  t.  O'Rourke,  43  Mich.  58,  4  N.  W. 
531;  Hitchcocit  v.  Davis,  87  Mich.  029,  40 
N.  W.  912;  Cole  v.  Railroad  Co.,  95  Mich. 
77,  54  X.  W.  638;  Ammerman  v.  Teeter,  49 
lU.  400;  Ilirschman  v.  People,  101  111.  5US; 
Rider  v.  People,  110  111.  11;  Minich  v.  Peo- 
ple, 8  Colo.  440,  9  Pac.  4;  Rose  v.  Otis 
(Colo.)  31  Pac.  493;  Cornelius  v.  Hambay, 
150  Pa.  St.  359,  24  Atl.  515;  Engmaun  v. 
Estate  of  Immel,  59  Wis.  249,  18  N.  W.  182; 
Herstine  v.  Railroad  Co.,  151  Pa.  St.  244,  25 
Atl.  1(M;    State  v.  Sterrett.  71  Iowa,  38G, 

32  N.  W.  387;  St.  Louis  v.  State,  8  Neb.  405; 
People  V.  Petmecky,  99  N.  Y.  415,  2  N.  E. 
145;  People  Y.  Crowley,  102  N.  Y.  234,  6 
N.  E.  384;  State  v.  McLane,  15  Nev.  345; 
People  V.  Knapp,  71  Cai.  1,  11  Pac.  793. 
Our  own  court  has  taken  a  similar  view. 
Hainos  v.  Territory,  3  Wyo.  1G8,  13  Pac.  8, 
which  case  Is  cited  with  approval  In  Reagan 
T.  U.  S.,  157  U.  S.  301, 15  Sup.  Ct.  GIO.  The 
witness  Wilson  was  contradicted  in  relation 
to  some  matters  testified  to  by  him  by  other 
witnesses,  and  the  instruction  w*as  not  mis- 
leading nor  Improper.  Such  a  rule,  of 
course,  applies  to  nil  witnesses,  and  it  would 
have  been  entirely  proper,  and  perhaps  a 
better  practice,  for  the  court  to  have  added 
that  the  same  rule  would  apply  to  any  other 
witness  who  has  willfully  sworn  falsely  con- 
cerning any  material  matter  in  controversy; 
but  the  failure  to  do  so  does  not  render  the 
Instruction  here  complained  of  erroneous, 
wh^  there  is  oc-casion  to  use  It. 

It  Is  also  ui^ied  as  a  ground  for  reversal  that 
the  court  erred  In  Instructing  the  Jury  that  it 
was  not  material  whether  McMahon,  at  the 
time  he  purebaBed  the  property  from  Wilson, 
did  or  did  not  know  that  Wilson  had  already 
sold  or  attempted  to  sell  It  to  Bunce.  The 
court  ffld  not  err  In  giving  that  instruction. 
McMahon  claimed  title  from  Mrs.  Hlmmels- 
baugh,  and  It  was  clearly  immaterial  whether 


he  knew  that  Bunce  had  made  an  attemitted 
purchase  from  Wilson  or  not. 

Counsel  for  plaintiff  In  error  also  contends 
that  the  court  erred  In  the  giving  of  other  In- 
stnictions,  which  It  is  urged  were  erroneous 
because  they  assumed  the  existence  of  certain 
facts  as  proved,  and  were  therefore  mislead- 
ing. We  have  carefully  examined  the  Instruc- 
tions thus  complained  of,  and,  without  quot- 
ing them  hero,  It  will  be  Bufl3cient  to  obscn-e 
that  we  cannot  agree  with  the  position  taken 
by  counsel.  The  court  assumed  nothing  as 
having  been  proved. 

At  the  request  of  the  defendant  an  Instruc- 
tion was  given  which  plainly  left  to  the  Jury 
the  question  of  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses,  aud  they  were 
instructed  that  they  were  the  sole  and  ex- 
clusive Judges  thereof.  There  was  much  con- 
flict of  testimony,  and  In  view  of  the  law  ap- 
plicable to  the  case,  we  think  the  Jury  arrived 
at  a  correct  conclusion.  Tlie  material  point  of 
conflict  was  whether  or  not  the  sale  to  Wilson 
was  a  conditional  one.  There  was  ample  evi- 
dence to  sustain  the  contoitlon  of  plaintiff  be- 
low that  It  was  conditional.  The  Jivj  so  found, 
and,  in  our  opinion,  Uiere  Is  no  such  Inflrmlty, 
If  any,  In  the  Instructions,  taken  aa  a  whole, 
as  demands  a  vacation  of  the  verdict. 

Durhig  the  argument  to  the  Jury  one  of  the 
attome.\'s  for  the  plaintiff  refeiTcd  to  a  con- 
ti-act  which  bad  been  offered  In  evidence  by 
the  defendant,  and  (^eluded  because  the  «i- 
tire  contract  was  not  offered.  We  iroderstand 
from  the  recca^  that  it  was  Qie  bill  of  sale 
from  Wilson  to  Bunce,  with  which  was  con- 
nected Bome  Und  of  contract,  which,  however, 
was  not  In  evidence.  Complaint  Is  made  of 
the  language  thus  used  In  argument,  such  lan- 
guage being  as  follows:  "The  bill  of  sale  from 
Wilson  to  Bunce  had  connected  with  It  a  con- 
tract of  such  a  vicious  and  damaging  charac- 
ter, the  defendant  was  afraid  to  put  It  in  evi- 
dence;" and  thenaddlng:  "A  contract  must  be 
very  bad  when  Bunce  la  ashamed  to  show  It, 
and  Us  counsel  [naming  him]  Is  afraid  to  put  It 
in  evidence."  Counsel  was  Interrupted  by  the 
defendant's  counsel,  and  the  court  was  asked 
to  exclude  such  statement  from  the  Jury,  and 
the  request  was  ovenruled.  The  language  com- 
plained of  was  not  so  much  a  statement  of  the 
contract,  or  what  it  was,  or  Its  contents,  as  an 
attack  upon  the  mctlves  of  the  defense  In  fail- 
ing or  refusing  to  introduce  It  In  evidence. 
Bunce  claimed  under  a  sale  from  Wilson,  which 
It  appears  was  evidenced  by  a  wrlttoi  bill  of 
sale.  Under  this,  and  this  alone,  the  defendant 
demigned  whatever  positive  title  he  had  to 
the  property  in  controversy.  The  bill  of  sale, 
whidi  had  been  identlflod,  mentioned  tluit  the 
consideration  of  the  sale  was  $950,  "and  othi^ 
considerations  mentioned  in  a  certain  writtra 
agreement  ^gned  by  the  said  A.  T.  Wilson, 
and  bearing  even  date  herewith."  Hie  con- 
tract thus  referred  to  was  not  offered,  and  the 
offer  to  Introduce  the  bill  of  enle  was  there- 
fore denied.  Tlds,  of  course,  all  occurred  In 
the  presence  of  the  Jury.    Just  how  far  an  at- 
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♦orney  may  go  Id  argument  Is  not  alwnyH  an 
«i8y  question  to  determine.  Cerlalu  rules  are, 
however,  well  establislied.  Had  the  contract, 
in  fact,  contained  anything  which  would  have 
been  ppejudielal  to  the  defendant,  and  the  at- 
torney bad  stated  In  argument  such  prejudicial 
contents,  without  any  attempt  ol  the  court  to 
correct  him,  upon  objection  being  made,  thus 
bringing  to  the  Jury  in  an  improper  manner 
facta  not  in  evidence,  and  damaging  to  the 
defense  upon  the  issues  in  the  case,  the  action 
■of  the  court  could  hardly  have  been  sustained 
by  an  appellate  court.  The  whole  language, 
bowever,  which  is  before  us.  Is,  we  think,  sus- 
ceptible of  one  CMistruction  only,  and  that  Is 
that  It  attempted  to  reflect  upon  the  opiwslng 
party  because  of  an  omission  to  introduce  in 
evidence  the  very  paper  under  which  he  claim- 
ed title.  If  the  remarks  of  counsel  objected  to 
are  confined  to  this,  and  the  language  used 
does  not  transcend  professional  propriety  to 
such  an  extent  as  to  injuriously  affect  the  re- 
sult. It  la  not  ground  for  reversal.  Chambers 
T.  Greenwood,  08  N.  C.  274;  Learned  v.  Hall, 
133  >laas.  417;  Gavlgan  v.  Scott,  51  Mich.  ft73, 
16  N.  W.  7G9;  Gray  v.  Burke,  19  Tex.  229. 
Of  necessity,  in  a  matter  of  this  kind,  much 
must  be  left  to  the  Judgment  and  discretion  of 
the  trial  court.  As  was  said  in  the  opinion  In 
Chambcrsv.  Greenwood,  snpra:  "The  mere  man- 
ner of  conducting  the  trial  below  Is,  and  ouelit 
to  be,  so  much  within  the  discretion  of  the  trial 
Judge  that  an  alleged  Irregularity  must  be  pal- 
Iiablc,  and  the  cMisequences  Imirortaiit,  to  In- 
duce UB  to  Interfere."  The  trial  Judge  can  bet- 
ter determine  whether  in  any  given  case  an  un- 
due prejudice  has  been  actually  produced  by 
the  language  of  counsel,  If  it  goes  beyond  that 
which  is  legitimate.  State  t.  Zunihunson,  7 
5Io.  App.  ri26,  86  Mo.  111.  The  attention  of 
the  jury  might  have  been  directed  to  the  fail- 
ure of  the  defense  to  Introduce  the  bill  of  sale 
in  evidence,  and  couneel  could  Iwive  comment- 
ed thereon  without  employing  language  cal- 
culated to  cast  personal  niiprobrlum  upon  par- 
ties or  counsel;  but  every  departure  fi*om  strict 
propriety  during  the  heat  of  argument  cannot 
require  the  vacation  of  -  a  verdict  by  an  appel- 
late court,  unless.  Indeed,  it  la  entirely  clear 
tlwt  It  is  not  only  Illegitimate,  but  has  been 
prejudicial.  Unking  the  language  objected  to 
altogether,  however,  we  are  of  the  c^lnlon,  as 
already  Indicated,  that  It  was  only  Intended  to 
assail  the  imrty  defendant  for  refusing  to  in- 
troduce the  pflijor,  and  to  draw  legitimate  con- 
clusions tlierefrom,  and  that  such  only  was  Its 
effect.  In  view  of  these  conaldoratlons,  and 
Inafanuch  as  tlie  jury  reached  a  conclusion  con- 
sistent with  the  tacts,  we  think  no  error  was 
committed  in  respect  to  this  assignment. 

But  It  is  contended  that  the  Judgment 
should  be  reversed  Ijcoausc  of  misconduct  on 
the  part  of  the  Jury,  to  prove  which  miscon- 
duct tlie  atfldavit*  of  four  of  the  Jurors  were 
attach<?d  to  and  filed  with  the  motion  for 
new  trial.  The  misconduct  charged  consists 
In  the  fact,  as  alleged,  that,  after  the  Jury 
bad  retired  to  consider  the  case,  one  of  them 


visited  the  court  room  and  returned  to  the 
jury  room  having  In  his  possession  the  iHiper 
writing  which  had  been  introduced  in  evi- 
dence, and  had  In  the  trial  been  severally 
examined  by  the  jurors,  which  was  the  pa- 
per claimed  by  the  defense  to  have  been 
Blgnod  by  Joseph  Hlmmelsbaugh,  and  deliv- 
ered to  Wilson,  under  which  it  was  claimed 
upon  the  trial  that  the  sale  to  Wilson  was 
absolute,  and  not  a  conditional  one.  Upon 
the  trial  considerable  testimony  was  beard 
respecting  this  writing,  and  whether  certain 
parts  thereof  were  contained  therein  when 
signed  and  delivered,  or  had  been  written  in 
afterwards,  including  some  testimony  of  ex- 
pert witnesses  in  handwriting.  The  words 
upon  which  much  issue  was  raised  were  "as 
I  sold  to  him,"  which  appeared  at  the  end  of 
the  writing,  and  before  the  signature.  The 
remainder  of  the  writing  purporting  to  be 
an  order  to  allow  Wilson  to  take  the  prop- 
erty in  controversy,  Hlmmelsbaugh  denied 
that  the  name  signed  to  the  writing  was  his. 
The  Jurors  had  all  inspected  this  writing 
during  the  trial;  at  least  that  Is  the  claim, 
as  appears  by  the  affidavits  of  the  jurors. 
The  affidavits  referred  to,  after  showing  that 
this  iMiper  came  into  the  jury  room  in  the 
manner  above  described,  state  that  it  was 
then  again  examined,  re-examined,  and  com- 
mented upon  and  argued  about  by  the  sev- 
eral members  of  tne  jury  while  deliberating 
upon  their  verdict,  and  before  they  bad' 
agreed  upon  their  vei-dlct,  and  was  the  main' 
topic  of  discussion  aud  consideration  while' 
so  considering  iheir  verdict.  It  is  apparent' 
from  an  in^>ecUou  of  the  record  and  a  con-' 
sideratton  of  the  theories  ui>on  which  the 
csise  was  tried  that  much  importance  was 
attached  to  the  contents  of  said  paper,  and 
whether,  In  Its  then  condition,  it  was  genu- 
ine, or  had  been  altered.  It  was  the  only 
evidence,  other  than  the  testimony  of  Wil- 
son, upon  which  the  defense  based  its  posi- 
tion that  the  sale  to  AVilson  was  uncondi- 
tional. It  must,  therefore,  have  been  one  of 
the  main  topics  of  discussion  in  the  Jury 
room,  whether  It  was  present  there  or  not. 
The  affidavits  do  not  state  directly  or  indi- 
rectly that  by  reaaon  of  such  re-examina- 
tlon  a  verdict  was  arrived  at  different  from 
that  which  would  have  been  reached  other- 
wise; neither  is  It  stated  that  the  bringing 
of  such  paper  Into  the  jury  room  induced 
their  verdict.  It  Is  not  clear  that  the  court 
might  not  have  the  right  to  permit  the  jury 
to  take  the  paper  thus  introduced  In  evi- 
dence with  them  upon  their  retirement,  but 
we  refrain  from  in  any  way  deciding  that 
question,  as  this  matter  must  be  disposed  of 
upon  other  considerations:  First.  The  affida- 
vits of  the  Jurors  cannot  be  received  to  im- 
peach their  verdict,  and  we  are  unable  to 
distinguish  this  case  from  others  where  that 
rule  has  been  established  or  adhered  to. 
The  general  doctrine  Is  one  which  is  too  well 
established  to  require  any  elucidation  or  ci- 
tation of  authorities.  Second.  The  affidavlta, 
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even  If  they  were  to  be  considered,  fall  far 
nliort  of  showing  that  any  prejudice  or  In- 
Jury  resulted  therefrom.  Several  asslgQ- 
ments  of  error  present  exceptions  to  the  ad- 
mission of  testimony.  A  recital  here  of  each 
question  ohjected  to,  and  a  separate  discus- 
sion of  the  points  thus  seyerally  Involved, 
and  the  reasons  governing  our  conclusion, 
will  subserve  no  useful  purpose.  We  there- 
fore content  ourselves  with  the  remark  that 
we  do  not  thiuk  the  objections  urged  present 
any  ground  for  dlsttirblng  the  verdict  The 
Judgment  is  affirmed. 

OROESBKCK,  C.  and  GONAWAT,  J., 
coucur. 


BUHMAN  T.  BECKER.   (No.  18,814.) 

(Snprame  Court  of  CaUfomia.  Oct  12,  189C.) 

AsBDHPsn  roB  Sbrvigbs  Bbkubbbd— Bdvficiix- 
CT  or  Etidenob. 

In  asaampsit  for  the  value  of  services 
in  permanent  improvcnipntB  of  a  vineyard,  de- 
fendant admitted  the  improvemeiitB,  but  claimed 
that  they  were  made  by  plaiotlEf  as  lessee. 
There  was  evidence  that  defendant  persuadetl 

filaintifif,  his  sou-In-iaw,  to  take  the  vineyard 
nstead  of  leasiug  other  land,  saying  that  he 
did  not  know  whether  any  profit  could  be 
made  out  of  it  or  not  but  tiiat  plaintiff  would 
lose  nothing  by  it;  that  he  told  plaintiff  and 
others  that  he  intended  to  give  the  vineyard  to 
his  daughter,  and  advised  plaintiff  to  malie  im- 
provements; that  until  the  death  of  his  wife, 
plaintiff  worked  part  of  the  time  for  defendant 
but  most  of  the  time  In  improving  the  vine- 
yard, paying  out  above  receipts  $2,900;  that, 
after  tne  death  of  the  wife,  defendant  demand- 
ed $1,000  for  rent  and  that  plaintiff  leave  the 
premises  with  all  the  Improvements,  tfeld, 
that  plaintiff  should  recover  for  his  services 
and  the  improvements. 

Commissioners'  decision.  Department  1. 
Ap[>eal  from  superior  court  Solano  county; 
A.  J.  Buckles,  Judge. 

Action  by  William  Buhman  against 
Charles  Becker  for  reasonable  value  of  serr* 
Ices  In  working  and  permanent  Improve- 
ments to  a  vineyard.  From  a  Judgment  for 
plaintiff,  defendant  ai^eals.  Affirmed. 

Driver  &  Sims,  tct  appellant  J.  M.  Greg- 
ory, toe  resptmdent 

VANCLIEF,  C.  Action  to  recover  from 
defendant  the  reasouable  value  of  work  and 
labor  alleged  to  have  been  performed  by 
plaintiff  for  and  at  the  request  of  defendant 
in  cultivating  a  tract  of  defendant's  land,  on 
which  was  a  vineyard,  during  the  years  A. 
D.  1R91  and  1802,  and  In  constructing  upon 
said  land  a  dwelling  house  and  a  bam,  and 
In  manufacturing  boxes  and  trays  In  which 
to  cure  and  store  raisins  produced  from  said 
vineyard;  and  also  to  recover  the  value  of 
the  lumber  and  other  materials  furnished 
and  used  by  plaintiff  In  the  construction  of 
said  house  and  bam,  and  In  manufacturing 
said  boxes  and  trays.  The  amount  for  which 


plaintiff  prays  Judgment  Is  an  alleged  un- 
paid balance  of  $4,345.27.  The  defendant 
denied  that  the  alleged  labor  was  performed 
or  the  materials  furnished  at  his  request 
and  denied  that  he  promised  to  pay  for  ei- 
ther. He  also  filed  a  cross  complaint,  alleg- 
ing that  he  leased  said  tract  of  land  and 
said  vineyard  to  plaintiff  at  a  rental  of  $500 
per  annum,  and  that  plaintiff  occupied  and 
cultivated  the  land  and  vineyard  during  said 
term  as  a  tenant  under  said  lease;  that 
there  was  due  from  plaintiff  to  defendant 
$1,000  fw  rent  and  also  $2,104.73  tar  money 
which,  at  the  special  Instance  and  request 
of  the  plaintiff,  the  defendant  had  expend- 
ed and  paid  out  In  erecting  Improvements  on 
said  leased  premises,  and  tor  cMiductlng  the 
business  of  raising  grapes  thereon,  which 
the  plaintiff  promised  to  pay  out  of  the  pro- 
ceeds of  the  first  grape  crop,  but  which  he 
has  wholly  failed  to  i>ay;  and  for  these 
sums,  amounting  to  $3,104.73,  the  defendant 
prays  Judgment  against  the  plaintiff.  The 
court  found  that  plaintiff  had  performed  the 
labor  and  furnished  the  materials  at  the  In- 
stance of  defendant,  as  alleged  In  the  com- 
plaint and  that  the  answer  and  cross  com- 
plaint of  defendant  were  wholly  untrue,  ex- 
cept that  defendant  had  paid  to  plaintiff  dur- 
ing said  term  sums  of  money  amounting  to 
$1,722.73,  but  furtber  fonnd  a  balance  due 
plaintiff  from  defendant  of  $2,104.65,  for 
which  Judgment  was  rendered  against  de- 
fendant Defendant  appeals  from  the  Judg- 
ment on  a  bill  of  receptions  as  to  matters 
of  law  and  fact 

I  think  the  evidence  Justifies  the  findings 
of  fact  Without  conflict  It  shows  that  plain- 
tiff performed  the  labor  and  furnished  the 
materials,  as  alleged  In  the  complaint  at  the 
Instance  of  the  defendant,  and  that  such  la- 
bor and  materials  were  reasonably  w^orth 
as  much  as  they  were  estimated  to  be  worth 
by  the  court  Nor  was  there  any  dispute 
that  defendant  had  advanced  to  plaintiff  $1.- 
722.73,  for  which  the  court  gave  defendant 
credit  As  to  the  additional  credit  of  $882 
claimed  by  defendant,  the  preponderance  of 
evidence  was  cleariy  against  him.  On  the 
Issue  as  to  a  lease  of  the  land  to  plaintiff, 
the  direct  express  testimony  was  conflicting, 
and  about  evenly  balanced;  but  the  circum- 
stantial evidence  was  altogether  In  favor  of 
the  plaintiff. 

Counsel  for  ap[>ellaut  seem  not  to  appre- 
ciate the  force  of  the  circumstantial  evi- 
dence, the  salient  features  of  which  are  as 
follows:  The  defendant  Is  a  farmer,  esti- 
mated to  be  worth  sixty  to  seventy  thousand 
dollars,  in  November.  1800,  defendant's 
daughter  Kmma  and  plaintiff  became  engag- 
ed to  be  married,  and  plaintiff  was  then  ne- 
gotiating for  a  lease  of  land  from  a  Mr.  Cur- 
tis, on  which  he  Intended  to  live  after  mar- 
riage. About  a  week  after  the  engagement 
and  only  two  weeks  before  the  marriage  of 
plaintiff  to  defendant's  daughter,  defendant 
dissuaded  plaintiff  from  taking  the  lease 
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from  GnrtlB,  and  persuaded  him  to  take  and 
coltiTate  defendant's  vineyard  tract  As  to 
the  terms  of  the  agreemeiU  then  made,  the 
evidence  Is  conflicting,  bat  aufflcient  to  Jus- 
tify the  finding  of  the  court  On  the  part 
of  the  plaintiff  it  tends  to  prove  that  de- 
fendant told  plaintiff  that  he  had  never  been 
able  to  determine  whether  any  profit  could 
be  made  from  the  vineyard  or  not,  but  that, 
If  plaintiff  wonld  take  and  run  it  carefully 
long  enough  to  determine  whether  It  could 
be  made  profitable  Cno  definite  time  mention- 
ed, defendant  would  guaranty  that  plain- 
tiff should  lose  nothing  by  the  experiment; 
that,  before  and  freauently  after  the  mar- 
riage, defendant  told  jdalntlff  and  others 
that  he  Intended  to  give  the  quarter  sec- 
tion, Including  the  vineyard,  to  plaintiff's 
wife  tor  her  home,  and  advised  plaintiff  to 
erect  thereon  all  the  Iminrovements  above 
mentioned.  From  the  date  of  their  mar- 
riage, In  November,  1890,  until  the  summer 
of  1891,  plaintiff  and  his  wife  lived  with  de- 
fendant's ftimlly,  working  a  part  of  the  time 
for  defendant,  but  moat  of  the  time  on  the 
improvements  of  the  vineyard  tract;  that, 
besides  his  own  personal  labor,  plaintiff  ex- 
pended daring  the  years  1891  and  1892 
•boot  $2,900  of  his  own  money  on  the  im- 
prov^ents,  and  In  carrying  on  the  grape 
and  raisin  business,  over  and  above  all  re- 
celpt*  from  the  produce  of  the  vineyard; 
that  on  May  29,  1892,  plaintiff's  wife  died; 
that,  immediately  after  the  harvest  and  mar- 
keting of  the  grape  crop  ot  1892,  plaintiff 
and  defoidant  first  attempted  to  settie  the 
affairs  of  th^r  bnaineBs,  when  defendant 
demanded  (1,000  for  rent,  and  that  plaintiff 
abonld  leave  the  premises  with  all  the  im- 
provements tberecm  constructed  by  him. 
With  the  aid  of  these  circumstances,  the 
evidence,  though  confilctlng,  is  quite  suffi- 
cient to  Justify  the  finding  that  there  was 
DO  lease,  and  that  it  was  not  Intended  nor 
understood  by  either  party  that  the  plaintiff 
was  to  pay  rent;  but,  on  the  contrary,  that 
defendant  expressly  Infwmed  plaintiff  that 
he  IntMided  to  give  the  land  to  plaintiff's 
wife  toe  her  home,  and  intentionally  In- 
duced plaintiff  to  make  the  permanent  Im- 
provnnentB  thereon  with  the  understanding 
that  they  should  be  occupied  and  used  as  his 
future  home.  In  ac««dance  with  def«id- 
anf  a  direction,  plaintiff  kept  accurate  ac- 
counts of  the  expenses  and  receipts  of  the 
vineyard  during  the  two  years,  showing  a 
loss  of  962.00.  The  Judgment  for  f2,104.eG 
la  composed  of  three  items,  as  follows;  La- 
bor and  material  In  mairiTig  the  trays  and 
boxes,  $1,112.60;  labor  and  materials  in  con- 
structing buildings  and  fences,  92,302.28, 
less  $1372.78  paid  by  defendant.— 1029.55; 
and  loss  in  cultivating  vineyard,  $62.60.  It 
does  not  appear  that  plaintiff  was  allowed 
any  compensation  for  his  labor  in  mana- 
ging or  cultivating  the  vInetFard.  The  trays 
and  boxes,  as  well  as  the  fixtures,  remain  In 
{KMesaloD  of  defendant,  who  forbade  the  re- 


moval thereof  by  plaintiff.  I  think  the  Judg- 
ment should  be  affirmed. 

We  concur:  BEITT,  C;  BI3LCHEB,  O. 

FBR  CUIUAM.  For  the  reasons  given  in 
the  forgoing  44>lnlon,  the  Judgmoit  la  af- 
firmed. 


109  Cal.  SeS 

DnNLAP  V.  NEW  ZEALAND  FIRE  & 
MARINE  INS.  00.    (No.  18,412.) 
(Stvreme  Court  of  California.    Oct  6,  1895.) 

Malictoub  Pbosegutiov  — JuSTtriCATlOX— 
eanci  in  Ascbrtaiitiiio  Facto — IiisTRrcnoNS. 

1.  One  who  swears  to  a  complaint  for  em- 
beszlement  prepared  by  the  district  attorney, 
after  he  has  fnUy  and  xaiiiy  stated  to  him  the 
facts  as  he  understands  them,  relying  on  the 
attorney's  advice  that  the  facts  stated  consti- 
tuted the  offense,  la  not  liable  tw  malicious 
prosecntion,  though  he  had  not  used  due  dili- 
gence in  ascertaining  the  facts. 

2.  A  judgmmt  against  defendant  for  mali- 
cious prosecution  will  be  reversed,  there  being 
conflicting  instructions, — one  directing  verdict 
for  defendant  if  he  fully  and  fairly  stated  to 
the  district  attorney  the  facta  as  he  undmtood 
them,  and  in  good  faith  acted  and  relied  on  the 
attorney's  advice;  the  other  being  qualified 
with  the  eoDditlon  that  defendant  used  doe  dil- 
igence in  ascertaining  the  facts. 

D^HUtment  1,  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  Frank  R.  Dunlap  againrt  the 
New  Zealand  Fire  &  Marine  Insurance  Com- 
pany and  another.  Judgment  fbr  plaintiff. 
D^ndantB  appeal  Reversed. 

W.  S.  Goodfellow  and  L.  Cory  (Gear  & 
Gear,  of  counsel),  ;or  appeUants.  Frank  B. 
Staor^  for  re^Kuident 

HARBISON.  J.  Action  for  malicious  pros- 
ecution. The  plaintiff  was  arrested  upon  a 
charge  of  embexzlement  made  by  the  defend- 
ant Borchers  in  behalf  of  the  insurance  com- 
pany, his  codefendant,  and,  at  the  bearing 
before  the  Justice;  was  discharged.  There- 
upon he  brought  this  action  against  the  de- 
fendants for  damages,  on  the  ground  that 
the  charge  waa  made  maliciously,  and  with- 
out probable  cause.  Judgment  was  rendered 
In  favor  of  the  idalntlff,  on  which  the  de- 
fendants have  aK>ealed.  At  the  trial  it  was 
shown  that,  before  maUng  the  charge,  Bor- 
chen  consulted  the  deputy  district  attorney, 
and  stated  to  him  the  facta  upon  which  he  de- 
sired to  prosecute  the  plaintiff,  and  that  that 
ofilcer,  after  investigation  and  consld»atlon, 
itdvised  him  that  the  plaintiff  was  guilty  of 
embestzlement,  prepared  the  complaint,  which 
was  sworn  to  by  Borchers.  and  instituted  the 
pitMecutlon  of  the  plaintiff.  The  court  in- 
siructed  the  Jury  that,  In  order  to  render  the 
advice  of  counsel  a  defense  to  an  action  for 
malicious  prosecution,  "the  person  relying 
upon  the  advice  of  counsel  must  show  that 
after  a  full  and  careful  statement  of  all  the 
facts  In  such  case  as  were,  with  due  dili- 
gence, obtainabtef  they  were  advised  by  coon- 
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Bel  that  a  criminal  otteoK  had  been  commit- 
ted; and  If  such  advice,  after  mch  statement 
of  the  facts,  is  not  shown  to  have  been  given 
in  this  case,  then  any  permission  or  consent 
of  the  deputy  district  attorney  of  this  county 
to  the  prosecution  of  such  criminal  ofTense 
against  tlie  plaintiff  her^n  would  be  no  de- 
fense In  this  case."  Other  Instructions  of 
similar  Import,  to  the  effect  that  the  prose- 
cuting witness  must  show  that  he  had  exer- 
cised due  diligence  in  ascertaining  the  facts, 
were  given  to  the  Jury,  and  an  instruction 
asked  by  the  defendant  that  If  the  Jury  be- 
lieved from  the  evidence  that  Borchers  fully 
and  fairiy  stated  the  facts,  as  he  understood 
them,  to  the  deputy  district  attorney,  and 
tliat  the  defendants  relied  upon  that  officer 
as  to  whether  the  fitcts  stated  constituted  tlie 
offense,  and  that  be  prepared  the  complaint, 
and  had  Borchers  swear  to  the  same,  they 
should  And  for  the  defendants,  was  modified 
hy  the  court  so  as  to  require  the  jury  to  find 
tliat  Borchere  "used  due  diligence  in  ascer- 
taining such  facta"  The  defendants  except- 
ed to  the  giving  of  these  instructions,  and  al- 
so to  the  modiUcatlon  of  the  instruction  asked 
by  them. 

One  who  causes  another  to  be  prosecuted 
fcr  a  crime  Is  not  liable  in  damages  therefor, 
unless  he  acts  through  malice,  and  without 
probable  cause;  and  It  Is  the  policy  of  the 
law  that,  whraiever  a  citizen  shall  have  rea- 
sonable cause  to  believe  that  a  crime  has 
been  committed,  be  shall  be  protected  In  his 
efforts  to  secure  the  punishment  of  the  of- 
fender. Ball  V.  Rawles,  03  Cal.  222,  28  Pac. 
nST.  If.  m  good  faith,  and  without  maUce, 
he  causes  the  arrest  of  the  offender,  be  Is 
not  to  be  mulcted  In  damages  because  the 
defendant  is  able,  at  the  trial,  to  establish 
his  innocence.  The  facta  within  his  knowl- 
edge may  not,  in  point  of  Jaw,  constitute  a 
crime;  hot,  If  they  are  of  such  a  character 
as  to  Induce  In  the  mind  of  a  reasonable  man 
the  honest  belief  that  a  crime  has  been  com- 
mitted, he  is  Justified  In  seeking  to  have  the 
crime  punished.  If,  In  addition  to  his  own 
bdlef,  he  seeks  the  advice  of  one  learned  in 
the  law,  and,  after  a  full  and  fair  statement 
of  the  facts  within  his  knowledge,  is  ad- 
vised by  him  that  they  constitute  a  crime,  his 
good  faith  in  prosecuting  the  offender  Is  cor- 
roborated. It  In  addition  to  this,  the  per- 
son whose  advice  he  seeks  Is  the  officer  se- 
lected by  the  people  to  prosecute  offenders 
against  the  laws,  and  he  gives  to  that  officer 
all  the  Information  that  he  poesesRes,  and  Is 
tlion  advised  by  him  that  a  crime  has  been 
committed,  nnd  the  prosecution  is  made  up- 
on a  complniiit  propni-ed  by  that  officer,  his 
good  faith  is  established.  Accordingly,  it  Is 
held  that  If  the  prosecuting  witness  seeks  the 
advice  of  such  officer,  and  lays  before  him 
all  the  facts  wtthin  his  knowledge  relating 
to  tlie  alleged  offense,  and  is  advised  by 
lilm  that  they  constitute  a  crime,  he  is  pro- 
tected in  proswuting  the  same.  Smith  v.  in- 
surance Co.  (Cal.)  40  X*ac.  540;  Monaghan  v. 


Cox,  156  Mass.  4S7.  30  N.  E.  4<t7.  The  de- 
fense of  probable  canse  Is  sufflelently  estab- 
lished if  It  be  shown  that  he  has  laid  before 
this  officer  a  full,  fair,  and  correct  sitatemokt 
of  all  the  facts  that  are  known  to  falm,  or 
which  he  had  reason  to  believe  existed  (Rail- 
road Co.  V.  Hunt,  59  Vt  294,  7  AtL  277), 
without  any  suppression,  evasloo,  or  false- 
hood (Walter  t.  Sample,  25  Pa.  SL  276).  and 
as  be  believes  than  to  be  (Jones  t.  Jones,  71 
Cal.  89,  11  Pac.  817),  and  that  he  has  acted 
hwestly  upon  the  aidvlce  given  him.  As,  In 
Mder  to  constitute  this  defense  there  must 
exist  in  his  mind,  at  the  time  of  making  the 
complaint,  a  probable  cause  for  the  prosecu- 
tion, his  belief  In  the  truth  of  the  facts  stated 
by  him  to  the  aSioet  Is  essentia]  to  his  good 
faith.  If  there  are  any  drcnmstances  wittiin 
his  knowledge^  or  which  he  Is  chargeable 
with  knowing,  which  would  destroy  the  ap- 
parent effect  of  the  facta  stated  him,  or 
if,  after  obtaining  the  advice  of  counsel,  and 
before  acting  upon  It,  other  facts  should  come 
to  his  knowledge,  which  he  did  not  sulnnit, 
his  good  faith  in  seeking  advice,  or  In  acting 
tliereon,  would  be  Impeached,  and  the  defense 
depfflident  upon  such  good  fUtb  would  faiL 
So,  too,  If  he  should  suppress  some  material 
fact,  upon  the  mistaken  belief  that  it  was 
immaterial,  the  advice  of  counsel  would  be 
unavailing,  tot  the  reascm  that  be  had  not 
hild  before  him  all  the  facts  within  bin 
knowledge.  But  assuming  that  in  seeking 
the  advice  of  counsel,  and  in  acting  theteou, 
he  has  acted  In  good  faith,  and  has  dis- 
closed all  the  facts  within  his  knowledge  re- 
lating to  the  offense  and  the  accusation,  his 
defense  of  probable  cause  will  be  established, 
even  though  the  defendant  should  show  at 
the  trial  other  facts  sufflci^it  to  secure  his 
acquittal,  and  which  might  have  been  ascer- 
tained by  the  prosecuting  witness  If  he  had 
made  dilig^t  inquiry  therefor.  It  is  not  nec- 
essary, however,  that  he  shall  Institute  an 
InvMtigatlon  of  the  crime  Itself,  or  seek  to 
ascertain  whcth«:  there  are  other  facts  re- 
lating to  the  otteuae.  or  try  to  find  out 
whether  the  accused  has  any  defense  to  the 
charge.  He  is  not  required  to  exhaust  all 
sources  of  Infdrmatico)  bearing  upon  the  facts 
which  have  come  to  his  knowledge,  for  that 
would  be  to  require  him  to  perform  the  of- 
floe  of  the  committing  magistrate,  and  thus 
thwarts  the  v&cy  purpose  of  the  law  in  in- 
ducing him  to  se^  Its  immediate  vindication 
for  crimes  committed  against  It 

Then  are  expressltms  In 'some  (pinions  to 
the  effect  that.  In  addition  to  the  facts  with- 
in his  knowledge,  he  must  also  have  exer- 
cised reasonable  diligence  to  ascertain  wheth- 
er there  ore  any  other  facts  bearing  upon  the 
cliarge;  but.  in  an  extended  exomiuation  of 
the  authorities,  we  have  not  been  able  lo 
find  any  case  in  which  It  has  been  decided 
that  such  diligence  must  be  exw^lsed,  or 
where  the  prosecutUig  witness  has  been  held 
liable  for  failure  to  ascertain  whether  there 
were  any  other  facts  baring  upon  the  case. 
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Tlila  question  was  directly  presented  In 
Jobnson  t.  MUler,  69  Iowa,  562,  29  N.  W. 
743,  where  the  jury  were  told  that  one  ot 
the  questions  of  fact  for  them  to  determine 
was  whether  the  defendant  made  a  full,  fair, 
and  honest  statement  to  the  district  attorney 
of  all  the  facts  bearing  upon  the  guilt  of 
the  plaintiff,  of  which  they  had  knowledge, 
"and  which  they  could  have  ascertained  by 
reasonable  diligence."  The  court  held  that 
this  quailflcatlou  was  erroneous,  saying:  "He 
is  not  required  to  Institute  a  blind  Inquiry 
to  ascertain  whether  facts  exist  which  would 
lend  to  the  exculpation  of  the  party  accused, 
but,  if  be  honestly  believes  that  he  is  in  pos- 
session of  all  of  the  material  facts,  and 
makes  a  full  and  fair  statement  of  the  facts 
to  the  counsel,  and  acts  In  good  faith  on  the 
advice  given  him,  he  ought  to  be  protected." 
It  may  be  that  the  facts  within  bis  knowl- 
edge are  such  as  to  put  bim  upon  inquiry 
with  reference  to  other  facts  by  wbicb  he 
would  be  chargeable  with  a  knowledge  of  all 
that  such  inquiry  would  have  shown,  or  It 
may  be  that  his  own  relation  to  the  facts 
brought  to  his  knowledge  would  make  him 
presumptively  cognizant  of  other  facts. 
These  circumstances,  however,  would  bear 
upon  his  good  fnlth  In  making  the  statement 
In  that  particular  case,  rather  than  establish 
the  rule  that  he  must  in  all  cases  exercise 
any  diligence  or  effort  for  the  pui-pose  of  a's- 
certalning  whether  there  are  other  facts  than 
those  which  have  come  to  his  knowledge,  and 
fall  within  the  rule  requiring  him  to  state, 
without  any  suppression,  all  the  facts  actu- 
ally or  presumptively  within  his  knowledge. 
As  was  said  in  Johnson  t.  Miller,  supra,  "It 
would  be  a  very  harsh  rule,  and  one  calcu- 
lated to  discourage  entirely  the  making  of 
complaint  by  private  individuals,  to  hold  that 
one  who  has  acted  on  the  advice  of  the  dis- 
trict attorney,  given  upon  a  full  and  fair 
statement  of  all  the  material  facts  which  he 
knew,  or  which  he  had  reasonable  ground  to 
believe  existed  at  the  time,  was  not  protected 
by  the  advice  of  the  attorney,  simply  because 
he  did  not,  before  making  the  complaint, 
learn  of  other  material  facts,  of  the  existence 
or  which  he  might  have  learned  by  reason- 
able inquiry." 

These  instructions  are  also  at  variance  with 
the  following  Instruction,  which  was  also 
given  by  the  court:  "If  you  believe  that  the 
defendant  Borchers  fully  and  fairly  stated  to 
the  d^uty  district  attorney  the  facts  of  the 
case  against  Haukins  ondDunlap,  asheunder- 
stood  such  facts,  and  that  the  defendants,  in 
good  faith,  acted  and  relied  on  the  advice  of 
the  district  attorney  given  thereon,  your  v^- 
dlct  must  be  for  the  defendants."  In  this 
latter  Instruction  the  Jury  are  told  that  It 
was  a  sufficient  defense  if  Borchers  fully 
and  fairly  stated  to  the  deputy  district  at- 
torney the  facts  of  the  case,  as  he  understood 
them,  while  in  the  other  instructions  they 
were  t<^d  that,  in  addition  to  such  state- 
ments, it  must  be  shown  that  he  stated  ail 
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the  facts  which  he  could  have  ascertidned  by 
due  diligence.  The  jury  may  have  been  mis- 
led by  these  differing  instructions,  and  un- 
certain which  to  follow.  The  Judgment  is 
reversed. 

We  concur:  OAROUTXB,  J.;  TANFLEBT, 

J. 
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ERIANOER  T.  SOUTHERN  PAO.  R.  GO. 

(Sac.  26.) 

(Supreme  Court  of  Oalifomia.    Oct.  6,  1886.) 
Consent  JonoBfENTS —  Rkvibw. 
A  judgment  appearing  by  the  recoid  to 
have  been  entered  1^  conBent  will  not  be  re- 
viewed. 

In  bank.  Appeal  from  superior  court,  Tu- 
lare county;  Wheaton  A.  Gray,  Judge. 

Action  by  E.  Erlanger  agahist  the  Soutbero 
Pacific  Railroad  Company.  Judgment  t<a  de< 
fendant  PlaintifT  appeals.  Appeal  dlsmla*- 
ed. 

Lamberson  &  Middlecoff,  for  appeUant  J. 

W.  Ahern,  for  respondent. 

McFARLAXD,  J.  This  Is  a  motion  made 
by  respondent  to  dismiss  the  appeal  In  the 
above-entitled  cause.  One  of  the  grounds  of 
the  motion  Is  that  the  judgment  appealed 
from  was  entered  In  pursuance  of  an  eiprees 
wrltt^  stipulation  of  all  the  parties,  includ- 
ing the  appellant  It  appears  from  the  rec- 
ord that  sucb  a  stipulation  was  made,  and 
that  the  judgment  was  entered  in  accordance 
therewith,  and  that  it  was  further  estpressly 
stipulated  that  no  appeal  should  be  taken 
from  said  Judgment  It  is  well  settled  that 
Judgments  and  orders  by  consent  will  not  be 
reviewed.  Francalse  D'Epargnes  v.  Beards- 
lee,  63  Cal.  160;  Thompson  v.  Connolly,  43 
CaL  636;  Mecbam  v.  McKay,  37  Cal.  158,  and 
cases  there  cited;  Meerholz  v.  Sessions,  9  Gal. 
278;  Brotherton  v.  Hart,  11  CaL  406.  In 
the  cases  above  cited  there  was  no  motion  to 
dismiss,  and  the  judgments  were  affirmed  be- 
cause the  court  would  not  review  a  judgment 
or  order  made  by  consent  of  the  appeUant 
But  in  Oullahan  v.  Morrlssey,  7S  Cal.  297,  14 
Pac.  864,  the  appeal  was  dismissed  because 
the  judgment  was  entered  with  the  consent  of 
the  appellant;  and  in  City  and  County  of 
San  Francisco  t.  Certain  Real  Estate,  42  OaL 
513,  the  court,  per  Crockett,  J.,  said:  "It  is 
objected,  in  limine,  that  we  ought  not  to  en- 
tertain this  appeal,  for  the  reason  that  the 
Judgment  from  which  it  was  taken  was  entra"- 
ed  pro  forma,  and  by  consent  If  the  record 
discloses  this  fact  It  would  be  our  duty  to 
dismiss  the  appeal,  as  we  have  repeatedly 
dedded  that  we  will  not  review  Judgments  or 
orders  entered  by  consent"  l^ie  motion  to 
dismiss  the  appeal  Is  granted,  and  the  appeal 
Is  dismissed. 

We  concur:  GAROUTTE,  J.;  HARRISON, 
J.;  VAN  FLEET,  J.;  HENSHAW.  J, 

Digitized  by  Google 


PAdFIO  BEPOBTER,  V  oL  4SL 


(CaL 


IN  Cfti.  an 

PEOPLE  T.  LOWEN.    (Or.  34.) 
(Sapreme  Court  of  CftUformla.    Oct  5,  1886.) 
Cbimihal  Law      CoMTicnoH  or  Lbm  Dbobbb 

THAIT  ShOWH  BT  TBB  EtIDBNCB. 

Evidence  whidi  would  hare  ntitained  a 
verdict  of  bnrfrlBrr  in  the  first  d^ree  will  soa- 
tain  a  verdict  of  an  attenvl^  to  commit  boT^ary 
in  the  lecond  degree. 

Department  2.  Appeal  from  Bnperior  court, 
cit7  and  coiml7  ftf  San  FrandBco;  Edward  A. 
Belcher,  Judge. 

Edward  B.  Lowen  was  convleted  ot  an  at* 
tempt  to  commit  borglary,  and  appeals  Af- 
firmed. 

Walter  8.  Hlnkl^  for  appeUant  W,  F. 
Fitzgerald.  Att7<         ix«  tba  People. 

TEMPLE,  J.  The  defendant  waa  Informed 
againat  for  the  crime  of  burglary,  and  con- 
victed of  an  attempt  to  commit  bnrglarr  of 
the  second  degree.  The  evidence  showed 
without  controversy  that  he  was  found  in  a 
boarding  house  In  the  nighttime,  and  in  an 
attempt  to  escape  therefrom  with  goods  in 
Ills  possession,  which  he  bad  stolen  while  In 
the  house.  When  caught,  he  gave  a  false 
aocotmt  of  how  he  got  into  the  house.  The 
only  remaining  question  was  wbetlier  he 
wrongfully  entered  the  house  with  the  In- 
tent to  steal.  Upon  this  subject  one  of  the 
proprietors  testified  that  he  knew  the  de- 
fendant, and  had  invited  him  to  come  to  the 
house.  He  told  him  to  walk  In  at  the  door, 
and  to  proceed  to  hts  room,  the  location  of 
which  he  described  to  him,  and.  If  the  wit- 
ness was  not  there,  to  wait  for  him.  All 
this  the  defendant  did,  exc^t  that  he  did 
not  wait  for  the  proprletcH*,  but,  on  the  con- 
trary, he  Btt^e  some  jewelry,  which  he  found 
in  the  room,  and  attempted  to  get  away 
with  It 

If  the  Jury  believed  the  witness  Whitney, 
and  that  defendant  entered  the  house  in  pur- 
suance of  the  Invitation,  he  was  neither  guilty 
of  burglary  nor  of  an  attempt  to  commit 
burglary.  If  they  did  not  believe  Whitney, 
or  believe  that  the  defendant,  nevertheless, 
entered  the  house  with  the  Intent  to  steal,  he 
was  guilty  of  burglary  in  the  first  degree. 
In  no  event  was  he  guilty  of  bnrglary  In  the 
second  degree  mer^y,  or  merely  ot  an  at- 
tempt to  commit  bnrglary.  The  Jury,  prob- 
ably, did  believe  Whitney,  and  did  not  be- 
lieve that  the  defendant  was  guilty  of  bur- 
glary, or  of  an  attempt  to  commit  bui^Iary; 
bat  as  he  was  ccHifeesedly  guilty  of  larceny, 
of  which  offense  they  could  not  convict  him 
under  the  Information,  they  thought  he  ought 
not  to  go  free,  and  so  found  him  guilty  of 
the  lowest  offense  Included  In  the  Informa- 
tion. I  think  the  verdict  ought  to  have  been 
set  aside  by  the  court,  and  the  jury  severely 
reprimanded  for  this  disregard  of  their  oaths. 
The  tuct  that  Jurors  so  frequently  disregard 
their  oaths  and  the  law,  and  attempt  to  real- 
ize In  their  verdicts  what  they  think  should 
be  done,  la  a  principal  cause  of  the  frequent 


miscarriage  of  Justice  In  Jury  trials  and  In 
bringing  the  burtltntlon  Itself  Into  disrepute. 
Tbey  should  be  taught  that  their  function  Is 
1o  determine  what  Is  the  truth  as  to  certain 
disputed  questions  of  fact,  and  that  ordina- 
rlly  b^vnd  that  tiiey  have  do  coDcwn  with 
consequences. 

Bat  it  to  a  different  queetkm  whether  UilB 
court  can  reverse  tBe  Judgnmt  We  have 
no  Jurlsdicticm  In  erimlnal  cases  to  review 
tbe  evidence,  althongb  very  often  qoestioiia 
of  law  arise  from  the  evtd«ice  of  which  we 
have  Jurisdiction.  It  has  beCT  held  that  ert* 
dence  of  burglary  In  the  first  degree  will  sup- 
imrt  a  verdict  of  conviction  of  bnrglary  In 
the  second  degree,  because  tbe  defendant  is 
not  Injured.  People  v.  Bamhart,  CO  CaL  881. 
Tbe  commission  of  burglary  Implies  an  at- 
tempt to  commit  It  There  was  evidence  here 
which  would  have  sustained  a  verdict  of 
burglary  in  the  first  degree,  and,  under  the 
decisioos,  such  evidence  will  support  a  ver- 
dict of  an  attempt  to  commit  burglary  in  tbe 
second  d^reeu  The  Judgment  and  order  are 
aSlrmed. 

We  concur:  HEN8HAW,  J.;  McFAB- 
IJIND.  J. 


SILVA  et  vx.  T.  StJPBEMB  COUNOIti  OF 
PORTUt^UESE  UNION  OF  STATE  OF 
CALIFOBNIA  (DUTRA,  Intervener).  (No. 
16,028.) 

(Supreme  Court  of  GaUfomla.   Oct  6,  1885.) 

HunTu  Bavam  Association  —Cwutom  at  Biif- 
BH014BISS  Bi  Will. 

A  certificate  in  a  mntnal  benefit  asao- 
dation  provided  for  payment  of  benefits  to  cer- 
tain named  beneficiaries.  Held,  that  where 
there  had  been  no  revocation  of  the  certificate^ 
the  insured  had  no  interest  which  he  could  dis- 
pose  of  by  wilL 

Department  1.  Appeal  from  superior  court 
Alameda  county;  P.  W.  Heushaw,  Judge. 

Action  by  Manuel  Joaquin  Da  Sllva  and 
wife  against  the  Supreme  Council  of  the  Por- 
tuguese UnlOTi  of  the  State  of  California  9U 
a  mutual  benefit  life  policy.  Frank  Silva 
Dutra  intervened,  clalmiug  the  amount  due 
on  the  policy.  From  a  Judgment  for  the  in- 
tervener, and  an  order  denying  a  new  trial, 
plaintiffs  appeal.  Reversed. 

M.  O.  and  E.  C.  Chapman  and  T.  M.  Brad- 
ley (M.  F,  Plxley,  ot  counsel),  for  appellBnts. 
B.  McFadden,  for  respondent  A.  A.  Moore 
and  Fred  V.  Wood,  for  Intervenw. 

6AR0UTTE,  J.  TblB  litigation  arises  over 
the  disposition  of  a  certain  sum  of  money 
coming  from  the  Portuguese  Union  of  the 
State  of  California,  a  mutual  benefit  society. 
One  Flores,  now  deceased,  was  a  member  of 
said  society,  and  his  beneficiaries,  as  named 
by  him  in  his  certificate  of  membership,  were 
the  plaintiffs  herein.  Flores  made  no  attempt 
to  substitute  other  and  different  benehdarlea 
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daring  his  lifetime^  Init  by  Us  wfll  irorlded: 
"I  also  glTe  to  my  son  Frank  the  money 
wfalch  will  become  doe  from  said  Unlao  Por- 
tDgnen.  de  Estado  de  Oallfomla  at  my  death, 
and  tbat  the  neceaaaiy  ezpenni  ot  my  OA- 
asm  and  burial  shall  be  first  paid  out  of  said 
money."  Ttae  son  la  now  v^-*mfng  the  money 
uder  this  provision  of  tbe  will,  and  la  the  In- 
tervener and  respondent. 

The  oonatltiitloD  of  the  aodety  contalna  the 
^jQowlng  pEOTlalfm:  "Any  member  of  tbe  Por^ 
jBgneaa  Unkm  ot  Ibe  State  of  OaUfomla,  dy- 
ing and  standing  dear  on  the  book*  of  tbe 
council  to  which  he  belonga,  his  heirs,  or  a 
person  or  perama  whom  he  may  have  desig- 
nated, abaE  be  entitled  to  receive  from  the 
special  fond  of  tbA  nal<m  a  anm  eqnal  to  one 
AdOai  tor  each  member  In  good  standing  in 
tba  vaaSaa.*'  There  la  no  t^-law  or  conatita- 
tional  pravMoB  of  the  aocte^  or  statute  of 
the  state  providing  for  a  change  <x  snbstltn- 
tkm  of  benefidarlea  In  a  certificate  of  mem- 
betstalp  tBBned  by  tida  society,  and  it  Is  now 
contended  upon  tbe  part  of  plaintiffs,  such 
bdng  tbe  tact,  that  the  present  benefidarlea, 
plafntur^  had  a  Tested  intereat  in  the  con- 
tract or  certificate  of  Insurance,  tbe  same  aa 
in  the  ordinary  contract  of  life  Insnranoe, 
and  tbat  their  couaent  waa  necessary  to  a 
valid  substitution  of  a  new  benefldary.  This 
pcopoBltlon  of  law  Is  controverted  by  tiie  otho- 
tide,  respondent  Insisting  tUct,  unless  the 
right  to  change  benefldarles  la  restricted  by 
eome  law  of  the  order  or  statnte  of  the  state, 
the  assured  has  the  abst^nte  rigbt  to  make 
such  change.  And  It  may  well  be  aafd  re- 
spectable authority  la  fonnd  supporting  both 
posttlona.  Bacon,  at  section  SOi  of  his  woiic 
upon  Benefit  Societies,  In  speaking  as  to  the 
difference  between  these  two  classes  of  con- 
tracts of  Insorance,  says:  "But,  as  In  either 
case  the  rights  of  the  benefldary  are  depend- 
eat  upon  and  fixed  by  the  contract  between 
the  assured  and  the  company  or  association, 
there  8e«nB  to  be  no  reaaon  wby  tbe  aaaured 
should  have  any  greater  pown*  to  cliange  the 
benefldary  In  one  case  than  in  tbe  other,  ex- 
cept as  that  power  may  be  inherent  In  the 
nature  of  the  association,  or  is  reserved  to 
him  by  the  constitution  or  by-laws  of  the  as- 
sociation, or  by  tbe  terms  of  the  certificate." 
Upon  the  same  lines  are  Com.  v.  Wethetbee, 
105  Moss.  160,  and  Weisert  v.  Mu^  81  Ey. 
340;  but  to  the  contrary  we  find  the  court 
saying  hi  Uartln  v.  Btubbings,  126  111.  887, 
18  N.  B.  657:  "Host  of  the  decfsions  seem 
to  concur  in  holding  that  in  case  of  mutual 
benefit  societies  the  benefldary  named  in 
tbe  certificate  of  membership  acquires  no 
vested  rU^t  to  tbe  benefit  to  accrue  upon  the 
death  of  the  member  until-  such  death  occurs. 
The  member  may,  therefore, .  during  his  life- 
time, exercise  the  power  of  appointment  with- 
out other  limits  or  restrictions  than  such  as 
are  imposed  by  the  organic  law  of  the  so- 
cle^, or  the  rules  and  regulations  adopted  in 
cmformlty  therewltb."  To  the  same  effect  Is 
Society  v.  Bnridiart,  110  Ind.  18S,  10  N.  U. 
v.42P.no.l— tt 


79»  and  11  N.  B.  44d.  But  the  merits  of  tbe 
present  appeal  may  be  disposed  of  iqun  otber 
grounds,  and  we  ttieref ore  refrain  from  stat- 
ing our  conclusions  as  to  tbe  true  doctrine. 

Conceding,  for  the  purposes  of  the  case  only, 
that  the  assured  had  the  power  to  change  bis 
benefidaiy,  and,  if  It  la  necessary  to  go  to 
that  extent,  conceding  that  be  had  tbe  right 
to  make  such  diange  (tf  benefldary  in  hlsfriUf 
still  we  see  no  change  of  benefldarles  in  tills 
case;  and  tbat  brings  us  to  a  oonaidetatlon  of 
the  inrovislon  tlie  wIU.  Upm  tbe  most 
casual  Inspection,  It  Is  apparent  tbat  ti»  tas- 
tator  attempted  to  deal  with  the  prospective 
proceeds  of  the  certificate  of  insurance  as 
thongb  it  wtxe  money  in  band,  and  Us  own; 
but  it  was  ndtiiw.  There  was  no  money  to 
bequeath,  and  the  certificate  of  insurance  at 
the  time  was  the  property  of  another,  and  not 
subject  to  his  testamentary  control.  Tban- 
fore,  lotting  at  tbls  ^orition  of  tbe  will  as  an 
attempt  to  dispose  of  the  nuuey  coming  from 
the  certificate  of  Insurance,  It  waa  an  entire 
failure.  The  provWon  was  likewise  barren 
of  result^  if  we  consldor  It  an  attempt  to  dis- 
pose of  the  certificate  by  his  last  will  and 
testament;  fOr,  as  long  aa  any  living  person 
was  named  In  such  certificate  as  a  beneficiary, 
no  revocation  having  taken  place,  the  testator 
had  no  property  In  tbe  certificate,  and  no  in- 
terest therein  with  which  a  will  might  deal. 
If  the  testator  had  a  property  right  In  this 
certificate,  or  Its  proceeds,  which  he  could 
control  by  will,  then.  If  he  had  died  faiteBtate. 
the  same  proper^  right  would  have  passed 
to  his  creditors  or  heirs.  Tet  It  cannot  be 
questioned  but  that,  if  In  the  case  the  as- 
sured had  left  no  will,  the  certificate,  with 
the  proceeds  thereof,  would  have  paned  to 
the  bweflclaries  named  therein.  This  pro- 
vision of  the  will  can  In  no  sense  be  CQUstrued 
as  a  revocation  and  substitution  of  beneficia- 
ries. Such  construction  is  wholly  unwarrant- 
ed by  the  language  used.  Even  conoedtog 
such  a  thing  could  be  done  by  the  use  of  lan- 
guage Id  the  testator's  last  win  and  testament. 
It  would  have  to  be  held  that  the  revocation 
and  substitution  took  effect  when  the  will 
was  made,  and  not  subseQu^t  to  the  death 
of  the  testator,  for  the  testator  had  no  power 
to  revoke  and  substitute  after  deatii.  And, 
again,  eo  tnstantl,  upon  death,  the  proceeds 
of  the  certificate  vested  In  the  beneficiaries 
named  therein.  It  would  seem  to  follow  that, 
If  a  revocation  and  substitution  of  beneficia- 
ries could  be  made  by  will  in  a  case  like  the 
present  one,  then  the  provision  found  in  tills 
will  could  only  have  life,  and  effect  the  pur- 
poses contemplated,  when  treated  as  an  Inde- 
pendent declaration  In  writing  of  the  testa- 
tor during  life,  and  as  of  effect  when  made. 
Here  there  was  no  Intention  to  accompllsli 
such  results.  There  Is  no  language  from 
which  such  conduslons  might  be  drawn,  but, 
up<m  the  contrary,  It  Is  plain  that  the  testa- 
tor, by  his  will,  attempted  to  make  a  disposi- 
tion of  this  property,  to  take  effect  upon  his 
death,  and  at  the  same  time  that  the  instru- 
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ment  would  take  effect  upon  other  property 
belonging  to  lilm.  The  testator  tried  to  make 
a  testamentary  disposition  of  this  property, 
and  this  he  could  not  do.  These  views  are 
fuUy  supported  In  Nibl.  Ben.  Sec.  §  237.  We 
see  no  satisfaction  to  be  gained  by  responrl- 
ent  from  the  provision  of  the  constitution  of 
the  society  heretofore  quoted,  even  conceding 
that  It  gave  the  right  to  the  assured  to  desig- 
nate or  substitute  other  beneficiaries.  No 
change  or  substitution  was  designated  by  the 
assured  during  life,  and  it  is  settled  law  that 
snch  a  proTlslon  ^ves  no  right  to  make  the 
designation  by  will.  Mr.  Niblack,  In  dlscuss- 
Ing  this  question  at  section  237,  supra,  says: 
"Where  the  contract  provides  that  each  mem- 
ber shall  designate  in  writiug  some  person  as 
nominee  for  the  benefit  fund,  and  that  upon 
the  death  of  a  member,  the  nominee  so  desig- 
nated by  hira  shall  receive  such  fund,  a  deB- 
ignatlon  of  the  beneficiary  during  the  lifetime 
of  the  member  Is  contemplated,  and  may  not 
be  made  by  will."  For  the  foregoing  reasons, 
the  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:  HARRISON,  J.;  TAN  FLEET, 

J. 


IM  Cal.  m 

MOLINBUX  T.  STATE.    (No.  18,428.) 

(Supreme  Court  of  California.    Oct.  5,  1895.) 

Xhtbkbst~0:i  CorPONs  — Liabiutt  of  Statk  — 
KeTROsPBCTiTB  SrVBCT  OF  Statute. 

The  state  not  being  subject  to  the  gen- 
eral provision  providing  for  interest  on  an  in- 
debtedness from  its  maturity  (Civ.  Code,  § 
1Q17),  and  there  being  no  provision  making  it 
liable  for  interest  on  its  interest  coupons.  Act 
Feb.  28,  1893,  providing  that,  in  case  of  judg- 
ment Bfniinat  the  state,  it  shall  be  for  the 
amount  due,  with  legal  interest  from  the  time 
the  obligation  was  due,  cannot  have  the  effect 
of  authorizing  Interest  on  the  coupons  prior  to 
the  act:  Const,  art  4,  9  31,  denying  to  the  legis- 
lature the  power  to  make  any  gift. 

Departmrait  1.  Appeal  from  superior  court, 
Sacramento  county;  A.  F.  GatUn,  Judge. 

Action  by  Henry  UoUneuz  against  the  state 
of  OalUbrnlB.  Judgment  tm  ^Intlfl.  De- 
fendant appeals.  Modified. 

Atty.  Gen.  Fitzgerald,  for  the  State.  Mas- 
tick.  Belcher  &  Mastlck  and  Freeman  &  Bates, 
for  respondent. 

HARRISON,  J.  In  1851,  certain  Indian  war 
bonds  were  issued  on  behalf  of  the  state,  by 
virtue  of  an  act  of  the  legislature,  passed  f<H: 
that  purpose  (St.  1851,  p.  520).  The  bonds 
thems^ves,  and  the  coupons  for  the  semian- 
nual interest  there<Hi,  which  matured  prior  to 
1854,  were  paid  by  the  United  States  in  Sep- 
tember, 185G.  riaintifl  is  the  holder  of  cer- 
tain coupons  that  had  been  detached  from  these 
bonds,  representing  the  semiannual  Interest 
thereon  that  accrued  prior  to  September  1, 
1856,  amounting  in  the  aggregate  to  the  sum 
of  ?4,500.  On  tlie  3d  of  March.  18t>4,  he  pre- 
sented his  claim  against  the  state  upon  these 


coupons  to  the  board  of  examiners,  and  de- 
manded that  they  allow  the  claim,  with  legal 
Interest  on  the  coupons  from  their  respective 
dates  of  maturity.  The  board  refused  to  al- 
low his  demand,  and  thH-eupon  the  present  ac- 
tioD  was  commenced  under  the  provisions  of 
the  act  of  February  28,  1893  (St.  1893,  p.  57). 
Judgment  was  rendered  in  favor  of  the  plain- 
tilt  for  the  amount  of  the  coupons  and  interest 
as  claimed  by  him,  from  which  the  defendant 
has  appealed,  and  the  error  chiefly  relied  upon 
In  the  appeal  Is  the  allowance  of  Interest 

The  liability  of  the  state  to  pay  interei* 
npon  the  matured  coupons  of  its  bonds  was 
presented  In  Sawyer  v.  Colgan,  102  Cal.  283. 
36  Pac.  580,  and  we  there  said:  "Section  1917 
of  the  Civil  Code  does  not  apply  to  an  indebt- 
edness of  the  state,  and  the  state  is  not  liable 
to  pay  interest  on  its  debts,  unless  Its  consent 
to  do  so  has  been  manifested  by  an  act  of  Its 
l^lslature,  or  some  lawful  contract  of  its  ex- 
ecutive offlcors.  U.  S.  V.  North  Carolina,  136 
U.  S.  211,  10  Sup.  Ct.  Can  v.  Stat^  127 
Ind.  204,  26  N.  E.  778." 

Hie  respondent,  however,  contends  that  un- 
der the  provisions  of  section  5  of  the  act  of 
1893,  under  which  this  actlw  Is  brought,  he  is 
entitled  to  legal  interest  npon  the  coupons  from 
their  maturity.    That  section  is  ss  follows: 

"Sec.  5.  In  case  Judgment  be  rendered  for 
the  plaintiff  in  any  such  suit,  it  shall  be  for 
the  amount  actually  due  from  the  state  to  the 
plaintiff,  with  legal  interest  thereon  from  the 
time  the  obligatlm  accrued,  and  without  costs." 

Hie  "legal  interest"  for  which  Judgment  la 
by  this  section  authorized  to  be  entered  in 
favor  of  the  plaintiff  is  only  such  Interest  as  is 
authorized  by  law.  If  the  plaintiff  Is  not  le- 
gally entitled  to  Interest  upon  bis  claim,  either 
by  reason  of  the  nature  of  the  claim  or  the 
Immimlty  of  the  state  from  an  obligation  to 
pay  Interest,  this  statute  does  not  authorize  Its 
recovoy;  and,  as  we  have  seen  that  there  was 
at  that  time  no  liability  on  the  part  of  the  state 
for  Interest  upaa  the  coupons,  there  was  no 
"legal"  intweat  for  which  a  recovery  could  be 
had,  irrespective  of  ptovMma  of  the  stat- 
ute itself. 

The  claim  by  the  respondent  that  tbe  act  is 
retrospective,  and  by  its  terms  Includes  the 
right  to  recover  legal  interest  from  tbe  ma- 
turity of  the  coupons,  Is  met  by  article  4,  $ 
31,  of  the  constitution,  which  declares:  "Tbe 
legislature  shall  have  no  power  *  *  *  to 
make  any  gift,  or  authorize  tbe  making  of  any 
gift  of  any  public  money  or  thing  of  value,  to 
any  individual,  munlci[>al  or  other  corporatlfHi 
whatever."  Inasmuch  as  prior  to  the  passage 
of  the  act  there  was  no  liability  for  Interest  on 
the  port  of  the  state.  It  was  not  competent  for 
the  legislature  to  create  such  liability  by  the 
passage  of  the  act  To  increase  tbe  existing 
obligation  for  the  ooupwis;  by  adding  thereto 
the  right  to  recover  Interest  thereon,  would  be 
to  make  a  donation  to  the  holder  of  the  cou- 
pons of  the  amount  of  the  interest.  If  It  be 
conceded  that  the  state  was  under  a  moral 
obligation  to  pay  the  same  interest  upon  Ita 


Digitized  by  Google 


Cat) 


FBEEMAN  fl. 


CAMPBELL. 


85 


Indebtedness  that  Is  Te<?o^ized  as  recoverable 
by  law  between  Individuals,  such  moral  obliga- 
tion does  not  render  the  statute  constitutional, 
or  make  the  Interest  so  authorized  other  than 
a  gift.  Bourn  v.  Hart.  93  Cal.  321,  28  Pac. 
981;  Conlln  t.  Board,  99  Cal.  17,  33  Pac.  753. 

The  superior  court  Is  directed  to  modify  the 
Judgment  appealed  from  by  striking  therefrom 
the  words  "nineteen  thousand  six  hundred  and 
eeventy-two  dollarR,"  "md  insert  In  lieu  thereof 
tbe  words  "forty -five  hundred  dollars";  and,  as 
90  modified,  the  Judgment  will  stand  affirmed. 

We  concur:  OAROnTTEJ,  J.;  VAN  TLKET, 

J, 


109  Cal.  360 

FREEMAN  v.  CAMPBELL.   (No.  18,447.) 
(Saprema  Oonrt  of  California.  Oct.  S,  1895.) 
UoBNAGU  IN  Possession— Li ABiLiTT  fok  Bbnts 

— COUNTBRCLIIM. 

1.  A  mortgagee  not  being  entitled  to  pos- 
session unless  expreselyauthorized  by  the  mort- 
gagor (Civ.  Code,  S  2927),  is  liable  for  money 
had  and  received  to  the  use  of  the  mortgagor's 
administrator,  where,  after  the  mortgagor's 
death,  without  any  authority,  he  goes  into  pos- 
nesaion  and  collects  the  rents;  and  It  Ifl  im- 
ipaterlal  that  the  mortgage  Included  the  rents, 
he  having  taken  no  steps  to  reach  them  through 
the  intervention  of  the  court,  and  having  ob- 
tained judgment  of  foreclosure  for  the  full 
omoimb  of  tiis  claim  under  a  complaint  ex- 
pressly waiving  recourse  against  any  other 
property  of  the  deceased  mortgagor  than  the 
mortgaged  premises. 

2.  \\'here  a  mortgagee  has,  without  aothor^ 
ity,  gone  into  possessign,  and  collected  the 
routs,  the  right  of  the  mortgagor  to  recover 
tiicm  is  not  lost  by  failure  to  make  a  counter^ 
claim  therefor  in  the  forcdoaure  suit. 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  G.  N.  Freeman,  administrator  of 
A.  6.  Anderson,  deceased,  against  3.  B.  Camp- 
bell. Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

C.  C.  Merrlam  and  J.  P.  Strother,  for  appel- 
lant. P.  H.  Short  and  Q.  C.  Frcman,  for  re- 
spondent. 

HARRISON.  J.  TIpOTi  a  former  appeal  be- 
tween these  parties  (Campbell  v.  Freeman,  99 
Cal.  546,  34  Pac.  113),  It  was  held  that  the  con- 
veyance to  Campbell  of  the  land  in  this  action, 
from  tbe  vendor,  created  a  resulting  trust  (n 
favor  of  Anderson,  and  that  the  tmly  rlpht 
which  Campbell  could  assert  against  Andersm 
was  that  of  a  mortgagee.  That  action  was 
Iwought  by  Campbell  to  foreclose  the  mortgage 
thus  created,  and  Judgment  was  rendered  In 
fals  ftvor  for  the  amount  of  the  claim  for 
Which  It  was  held  as  secnrlty.  Prior  to  tbe 
commencement  of  the  action,  and  after  the 
death  of  Anderson,  Ompbell  took  possession 
of  the  mortgaged  premises,  and  received  as 
rents  therefor,  from  a  tenant  to  whom  he  Md 
leased  it,  the  sum  of  $1,013.08.  Tbe  present 
action  was  brought  to  recover  from  him  the 
amoimt  of  the  rents  thus  received.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  has  appealed. 


As.  by  the  cxpres  terms  of  tbe  agreement 
under  which  the  conveyance  was  made  to 
Campbell,  Anderson  went  into  the  possession 
and  occupancy  of  the  land,  and  remained  there 
until  his  death,  Campbell  was  not  a  "mort- 
gagee In  possession,"  in  the  meaning  of  that 
term  as  used  in  legal  phraseology,  and  conse- 
qnently  was  not  entitled  to  receive  the  rents 
of  the  land.  A  "mortgagee  in  possession"  Is 
one  who  takes  possession  of  the  mortgaged 
land  by  virtue  of  an  agreement  between  him 
and  the  mortgagor,  and  in  recognition  of  the 
relation  between  them,  and,  on  a  bill  to  redeem 
brought  by  the  mortgagor,  must  account  for 
the  Income  of  tbe  property.  Section  2927, 
Civ.  Code,  declares,  howev«:  "A  mortgage 
docs  not  entitle  the  mortgagee  to  the  posses- 
sion of  the  property,  unless  authorized  by  the 
express  terms  of  tbe  mortgage;  but  after  the 
execution  of  the  mortgage,  the  mortgagor  may 
agree  to  snch  a  change  of  possession  without 
a  new  craislderatlon."  The  taking  possession 
of  the  land  by  Campbell  after  the  death  of 
Anderson  was  not  by  virtue  of  any  agrewnait 
between  them,  and  consequently  conferred  no 
additional  right  tipon  him,  as  mortgagee.  Such 
possession  was  not  taken  or  held  adversely,  but 
for  the  protection  of  the  property,  aa  well  In 
the  Interest  of  the  mortgagor  as  of  himself, 
and  the  routs  were  received  by  him  In  the 
quasi  cliaractM"  of  balllflC  of  the  mortgagor. 
The  present  action  is  not  brought  to  recover 
the  rents  and  profits  as  damages  for  the  with- 
holding of  the  land  by  Campbell,  but  for  mon- 
eys had  and  received  by  him  to  the  use  of 
tbe  plaintiff.  Their  receipt  by  him  constituted 
a  tramnctlon  as  independent  of  the  mortgage 
as  would  Iinve  been  the  receipt  by  him  of  any 
other  moneys  belonging  to  the  estate  of  An- 
derson; and  as  they  wctc  taken  by  bim  with- 
out any  authority  from  Anderson,  and  with- 
out the  Implied  power  of  a  "mortgagee  In  pos- 
session" to  apply  thera  In  reduction  of  the 
mortgage  debt,  he  had  no  right,  without  the 
permission  of  tbe  plaintiff,  to  make  such  ap- 
plication, and  he  was  also  at  liberty  to  bring 
his  suit  for  the  foreclosure  of  the  mortgage 
for  the  full  amount  of  his  claim  without  mak- 
ing any  deduction  tlierefor.  It  was  evidently 
hi  recognition  of  this  principle  that  CJampbell, 
after  taking  possession  of  the  land,  and  re- 
ceiving a  portion  of  the  rents  sued  fOT  herein, 
presented  his  claim  against  the  estate  of  An- 
derson  for  the  full  amount  of  his  demand,  with- 
out giving  any  credit  for  the  rents  so  received, 
and,  after  Its  allowance  by  the  administrator, 
commenced  an  action  for  the  foroolosui-e  of 
his  mortgage,  and  obtained  Judgment  for  the 
full  amount  of  Ills  demand.  In  his  complaint 
in  tlBit  action  he  "expressly  waived  any  and  all 
recourse  against  any  other  property  of  the  es- 
tate of  tbe  said  Anderson,  deceased,  save  and 
except  the  land  and  premises  in  the  complaint 
descrilwd."  At  the  time  the  present  action 
was  tried,  no  sale  had  hoea  had  tmdor  the 
judgment  recovered  In  that  action;  and  Camp- 
bell claimed  tlie  right  to  retain  the  rents  until 
such  sale,  and,  In  case  cA  a  deficiency  in  the 
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iwoceeds  of  the  sale,  to  apply  them  Id  red  no- 
tion tiia«of.  Tliat  the  rents  which  he  had  col- 
lected formed  a  part  of  the  estate  of  Ander- 
Bon  Is  without  controverBy,  and  It  Is  not  claim- 
ed by  Campbell  that,  in  the  absence  of  the 
mortgage  daim,  be  woald  have  any  right  to 
retain  them.  After  having  solemnly  waiTed 
an  recourse  against  any  other  property  of  tbe 
estate,  and,  mider  soch  waiver,  obtained  a 
Judgment  for  the  full  amount  of  bis  claim,  he 
oufi^t  not  to  be  permitted  now  to  repudiate  his 
waiver,  and  retain  possession  ot  the  property 
of  the  estate,  for  the  very  purpose  of  satisfy- 
ing Hie  claim  for  whose  satisfaction  he  had 
agreed  to  look  to  tbe  mortgaged  premises 

The  plaintiff  did  not  lose  tbe  right  to  recover 
these  rents  by  reason  of  not  having  made  a 
coonterclalm  therefor  In  the  foreclosure  suit. 
Tbe  cause  of  action  for  the  rents  did  not  arise 
out  of  the  transaction  set  forth  in  the  com- 
plaint in  foreclosure,  nor  was  It  connected  with 
the  subject  of  that  action.  That  "transaction" 
ctffisisted  of  the  dealings  between  the  parties, 
resulting  in  the  mortgage,  and  we  have  seen 
that  tbe  receipt  of  the  r^ts  by  Campbell  was 
a  transaction  Independent  of  the  mortgage, 
mie  subject  of  the  action  In  that  suit  was  the 
foreclosure  of  the  mortgage  for  which  the  land 
was  held  as  security,  and  the  ascertainment  of 
the  amount  for  which  It  was  so  held.  As  the 
rents  were  not  taken  by  Campbell  by  virtue  of 
any  agreement  rating  to  the  security,  but  at 
bis  own  Instance,  their  receipt  by  him  con- 
stituted a  cause  of  action  in  favor  of  the  es- 
tate of  Anderson,  Ind^tendoit  of  tbe  transac- 
tion connected  with  tbe  mortgage,  and  which 
It  was  (^onal  with  the  plaintiff  herein  to 
claim  in  that  sul^  oar  to  xeoover  In  ao  lDd»- 
pendent  action. 

The  claim  fbat  tbe  mortgage  Included  tbe 
rents,  as  well  as  the  land,  does  not  aid  the 
appellant  Aa  under  sectitai  2027,  Civ.  Code, 
be  bad  no  right  to  the  possession  of  the  mort- 
gage  security,  his  right  to  the  rents  was  no 
greater  than  that  to  the  land.  A  mortgage  is 
a  contract  by  which  spedflc  property  la  hy- 
pothecated. Civ.  Code.  I  2920.  But  such  con- 
tiact  is  independent  of  the  fact  of  possession, 
and  does  aot,  of  Itself » confer  tbe  right  of  pos- 
session. If  a  receiver  had  been  appointed  to 
take  possession  of  the  mtrtgaged  premises,  the 
anUuH^ty  of  that  office  would  have  Included 
tbe  right  to  take  possession  of  the  rents,  as 
well  as  the  land,  and  the  rents  would  then 
have  been  In  the  custody  of  the  court,  and  sub- 
ject to  its  dlrectiwi;  but,  in  the  absence  of 
some  intervention  by  the  court,  the  xoort^gix 
has  tbe  right  to  these  rents,  even  though  they 
are  included  In  the  Instrument  of  mortgage, 
and  the  mortgagee's  right  to  them  Is  limited 
to  their  disposition  by  the  court,  In  tbe  Judg- 
ment or  sut»equent  thra^to.  The  judgment 
and  order  are  afflrmed. 

We  concur:  VAN  FLBBT,  J.;  GAROUTTS, 


m  CaJ.  SM 

PEOPLB  T.  HAMMOND  et  aL  (No.  19,506.) 
fSivreme  Court  of  Califomia.    Oct  18K}.) 

BUKITIBS  07T  BOKD — LUBILITIBS— ESTOPPBU 

1.  Where  a  bond  was  executed  for  the 
faithful  performance  of  the  duties  of  a  pnblic 
officer  during  his  second  term,  but  said  offi- 
cer failed  to  take  the  oath  prescribed  by  stat- 
ute at  the  Inception  of  his  secrad  tena,  his 
sureties  will  be  estoKwd  from  asserting  that 
he  did  not  hold  by  virtue  of  his  second  election, 
but  held  over  from  his  first  term,  in  an  action 
on  the  bond  for  a  defalcation  occurring  after 
the  first  term  had  expired. 

2.  Where  a  defiinency  for  one  term  of  a 
public  officer  has  be«i  covered  up  by  money  re- 
ceived during  the  second  term,  the  sureties  in 
■the  bond  for  the  second  term  are  liable  for  that 
money. 

Department  2.  Appeal  from  superior  court. 
Loa  Angelra  county;  I^dcn  Shaw,  Judge. 

Action  by  tbe  people  of  the  state  of  Califor- 
nia against  EH  Hammond  and  othoa  on  a 
braid.  Plalntlfl  bad  Judgment  and  defokdants 

Moye  Wlcka  and  Gbapman  ft  Hendrid^  for 
appeUantB.  H.  a  Dlll<»i.  Dlat  Atty^  for  the 
People. 

PER  CUIIIAM.  This  action  is  brought 
against  the  defendant  El  £[ammond  as  princi- 
pal, and  tbe  other  defendants  as  sureties,  ujh 
on  an  official  bond  given  by  sold  Hammond, 
as  tax  collector  of  Los  Angeles  county.  Ham- 
mond was  not  served  with  process,  and  did 
not  appear.  Hammond  was  elected  tax  col- 
lector of  said  county  at  the  November  election 
In  ISSi,  and  gave  bond  and  qualified  as  such 
and  entered  upon  the  duties  of  said  office  on 
the  first  Monday  after  the  Ist  day  of  Janu- 
ary, 1885.  The  term  for  which  he  was  elect- 
ed and  qualified  was  two  years.  At  the  gen- 
eral election  held  In  November,  1886,  he  was 
re-elected  to  the  same  office  for  the  statutory 
term  commencing  the  first  Monday  in  Janu- 
ary. 1887.  that  being  January  3.  1887.  The 
bond  here  sued  upon  was  given  by  Hammond 
on  December  22,  1886,  in  the  penal  sum  of 
¥50,000,  conditioned  as  follows:  "The  cmdi- 
tlon  of  the  above  obligation  la  such  that 
whereas,  tbe  above-bound  principal,  £1  Ham- 
mond, was  at  a  general  election  held  In  said 
state  on  the  2d  day  of  November.  1886,  duly 
elected  to  the  office  of  county  tax  collector  In 
and  f w  Loe  Angeles  county  and  state  afore- 
said: Now,  therefore,  the  condition  of  this 
obligation  la  such,  tliat  If  the  said  Ell  Ham- 
mond shall  well,  truly,  and  faithfully  perform 
all  official  duties  now  required  of  him  by  law, 
and  shall  well,  truly,  and  faithfully  execute 
and  perform  all  the  duties  of  such  ofiOce  of 
county  tax  collector  required  by  any  law  to 
be  enacted  subsequently  to  the  execution  of 
this  bond,  then  this  obligation  Is  to  be  void 
and  of  no  effect,  otherwise,"  etc.  This  bond 
was  duly  approved  De<%mber  27.  1886,  but 
Hammond  did  not  at  any  time  after  ht^  said 
second  election  take  any  oath  of  offlctb  , 
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At  the  expliatlai  of  bto  said  flnt  term  <ni 
January  3,  1887,  Hammond  was  a  de&olter 
la  the  amoont  of  $7,861^  wUch  moneys 
wen  collected  by  blm  as  mch  tax  collector 
daring  Ms  aald  first  term,  opon  the  gexmnl 
tax  roll;  tbat  Is,  aald  aiun  was  not  only  not 
paid  OTO-.  but  was  not  in  bis  bands  as  tax 
collector  In  any  form,  the  same  bavlng  been 
appropriated  to  his  own  use.  Hammond  bdd 
said  office  oontmuonaly  from  the  time  be  first 
^altered  upon  1^  In  JanoaiTi  1885,  until  about 
Jiuxb  21,  1887,  wben  he  absconded.  At  the 
beginning  of  bis  said  second  terra,  the  delin- 
qnoit  tax  list  ft>r  the  fiscal  year  1886-87  was 
delivered  to  Hammond  for  collection,  and  he 
was  then  charged  with  the  amount  thereof. 
Tlx.  $80,018.51.  On  January  28,  1887,  the 
county  auditor  eerred  upon  him  the  tdaawlng 
demand:  "To  El  HamuKmd,  Tax  Collector: 
You  will  at  once  pay  into  the  treasury  17,861.- 
80,  In  settlement  of  the  c^ieral  taxes."  On 
January  24,  1887,  ^mmond  paid  over  to  the 
treosmer  said  sum  of  97,801.88,  but  the  uiuaey 
80  paid  was  money  coUeeted  by  blm  upon  said 
dellnqnent  tax  list  durUig  his  seomd  term; 
that  Is  to  say,  after  January  3,  1887.  The 
court  found  the  following  to  be  a  statement 
of  the  condition  of  Hammond's  account  fir 
tbB  second  term: 

To  amount  of  detinquent  tax  list..  98(^010  54 
By  taxes  double  assessed 

and  sold  to  the  state. .  (2,472  70 
Paid  to  connty  treasurer 

February  7,  1887   8,202  76 

Paid  to  coantr  treasurer 

March  7,  1887   7,338  63 

Paid  to  county  treasurer 

March  25.  1887    26  40 

Paid  to  county  treasurer 

March  26,  1887   66  66 

Paid  to  county  treasurer 

March  29. 1887    4  30 

Paid  to  connty  treasurer 

May  2, 1887.   3,941  25   17,052  70 

Balance  doe  and  unpaid  912,963  84 

The  said  credits  do  not  include  the  said 
sum  of  97*861.86,  paid  to  the  treasurer  on  Jan- 
uary 24, 1887,  In  coD^llance  with  the  demand 
of  the  auditor. 

The  plaintiff  had  Judgment  for  aald  sum  of 
912,963.70.  and  Interest  thereon  from  Novem- 
ber 2,  1887  (»t  which  date  the  action  was 
commenced);  and  d^ndanta  appeal  from 
said  judgment,  and  from  an  order  denying 
their  motlm  for  a  new  trial. 

Upon  Ibese  facts  appdlants  contend:  (1) 
That,  Hammond  not  baring  taken  the  oath 
of  office  after  his  second  election,  his  incum- 
bency after  January  3,  1887,  was  simply  a 
holding  over  or  continuance  of  his  first  Uxm, 
under  the  prorlskms  of  section  879  of  the  Po- 
litical Code,  which  provides  as  follows:  "Er- 
ery  twicer  must  amtlnue  to  discharge  the  du- 
ties of  his  office,  although  his  term  has  expbv 
ed,  until  his  successor  has  qnalifled."  That, 
not  having  qualified  or  entered  upon  aald  of- 
fice under  his  second  election,  the  bond  In 
suit  never  became  obligatory,  and  the  action 
should  have  been  upon  the  bond  given  under 


his  first  term.  (2)  That,  If  liable  at  all,  they 
are  not  llaUe  for  the  deCidcation  or  eubenle- 
ment  committed  undo:  the  first  term,  and 
that,  Uierefore,  the  97,861.86,  part  of  the  sum 
collected  under  the  second  term,  and  paid  to 
the  treasury  January  24. 1887,  should  be  cred- 
ited upon  the  collectlona  made  in  the  second 
term,  and  should  be  deducted  from  the  912r 
963.84  for  which  the  court  found  them  Uable. 
0)  Tbat  tlie  Incumbent  of  an  office  is  auttitir- 
lased  to  oontinne  to  discharge  Its  duties  untlT 
his  snocesBor  is  auallfled,  and  that,  if  he  does 
so  after  the  e:q^tlon  ot  hla  t»m,  it  Is  not  a 
new  term,  bnt  a  contUiuati<m,  in  effect;  ot  the 
term  under  which  be  entered  the  office,  and 
that  the  saretles  upon  his  bond  are  liable  for 
any  official  ddlnquency  occurring  while  be 
thus  holds  over  his  term,  to  the  same  extent 
as  though  the  dellnqnoicy  had  occurred  dur- 
ing the  torn  for  whldi  he  was  elected,  is  cum- 
ceded.  PoL  Code,  I  96a  It  is  also  coooeded 
that  the  fiwt  that  Hanunond  was  re-elected 
to  the  office  of  tax  coUectw,  and  executed  a 
bond  toe  the  faithful  discharge  of  the  duties 
of  said  office  for  the  second  term,  did  not  enti- 
tle blm  to  entw  upon  and  hold  said  office  for 
aald  second  term  under  aald  second  election 
without  taking  the  oath  of  office  within  the 
time  presoibed  by  law,  and  that,  under  such 
dxcumstanoea,  a  vacancy  occurred  under  the 
providoos  of  subdivision  9,  {  900,  PoL  Ood^- 
which  would  have  autbwlaed  the  appolntmoit 
of  a  tax  collector  upon  the  expiration  of  Ham- 
mond's flnt  tenn.  Such  Tacancy,  however,  is 
not  of  that  absolute  character  such  as  would 
be  caused  by  the  death  of  the  officer,  but  ex- 
ists for  the  purpose  of  appointment,  though 
there  may  be  an  occupant  or  incumbent  of  the 
office,  whether  such  Incumbent  be  a  de  facto 
officer  merely,  or  one  holding  de  jure  after  the 
explTatlon  of  his  term  and  prior  to  the  quallfl- 
catloQ  of  his  successor.  People  v.  Ward  (Ia. 
A.  21;  GaL)  40  Pac.  68a 

Am  Hammond  was  elected  to  succeed  him- 
self, there  was  no  change  In  the  person  of  the 
Incumbent  when  the  second  term  began;  and 
hence,  as  a  matter  of  fact,  the  personality  of 
the  Incumboit  after  January  8,  1887,  could 
not  indicate  whether  he  held  over  because  of 
hla  own  failure  to  qualify,  or  whether  he  as* 
Bumed  the  duties  of  tiie  office  undw  his  seoond 
election.  If  he  assumed  the  office  under  color 
of  his  second  election,  be  was  an  officer  de 
facto,  "and  held  a  vested  right  to  act  as  such 
until  hla  right  was  questioned  by  some  one 
hi  a  ffcoDee  proceeding  for  that  purpose." 
Hull  T.  Superior  Court,  63  Gal.  174,  177;  Peo- 
ple V.  Toal,  85  CaL  833,  838,  24  Pac  603. 
That  Hammond  was  regular^  elected  to  the 
office  of  tax  ctdlector  In  November,  1886,  Is  not 
questioned,  and  that  he  was  so  elected  must 
have  been  generally  known.  His  bond  re- 
cited bis  said  election,  and  was  given  for  the 
term  to  which  he  had  been  elected,  the  stat- 
ute fixing  the  term  and  Its  beginning.  He  Is 
therefore  estopped  by  the  execution  and  ddlv- 
ery  of  his  bond  and  its  approval  from  aasal- 
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Ing  that  be  did  not  enter  upon  said  second 
term  by  virtue  of  bis  said  election,  or  that  be 
simply  beld  over  under  his  first  election  be- 
cause of  bis  own  failure  to  take  tbe  oatb  of 
office  for  tbe  second  term;  and  his  sureties, 
as  well  as  he,  are  estopped  by  tbe  bond  which 
they  have  executed  for  tbe  purpose  of  en- 
abling blm  to  enter  upon  and  exercise  tbe  du- 
ties of  the  office  from  alleging  any  deficlwcy 
In  his  title  to  tbe  office,  and  are  therefore  es- 
topped from  denying  that  he  was  a  de  3«re 
officer  under  and  by  virtu©  of  bis  second  elec- 
tion. Murfree,  OfT.  Bonds,  IS  ©73,  674,  and 
cases  there  cited.  So  In  Mecbem,  Pub.  OCT. 
i  275,  it  Lb  said:  "But  a  bond,  otherwise  val- 
id is  not  rendered  void  by  the  fact  that  the 
oflQcer  who  gave  It  was  not  In  all  respects 
lawfully  elected  or  inducted  to  the  office.  If 
he  is  an  officer  de  facto,  exercising  tbe  func- 
tions of  tbe  office,  the  bond  given  by  him  will 
be  binding  upon  himself  and  bis  sureties." 
In  People  v.  Jenkins,  17  Cal.  500.  the  court 
said:  "The  principal  obligor  and  his  sureties 
are  in  no  condition  to  question  the  regularity 
of  the  election  of  the  principal,  "or  his  respon- 
sibility for  acts  done  In  an  official  oipaclty. 
The  principal  had  at  least  the  color  of  otRce 
by  his  appointment,  and  the  bond  estops  him 
and  bis  sureties  signing  it  from  denying  his 
official  character."  See,  also,  Moore  v.  Earl, 
91  OaL  632,  636,  27  Pac.  1087.  and  cases  there 
cited.  In  State  v.  Rhoades,  6  Nev.  3o2,  this 
question  was  very  fully  discussed,  and  many 
authorities  cited  in  tbe  opinion.  Rhoades  was 
elected  state  treasurer  to  succeed  himself,  re- 
ceived his  certificate  of  election,  and  took  the 
oath  of  office,  but  failed  to  execute  his  bond 
within  the  time  required  by  law.  It  was 
contended  for  defendants  tliat  the  term  was 
forfeited  imder  the  statute;  that  Rhoades  did 
not  hold  the  office  by  virtue  of  his  second  elec- 
tion, but  held  it  under  the  constitutional  provi- 
sion authorizing  him  to  bold  over  nntU  the 
qualiflcation  of  bis  snocessor.  In  response 
to  this  contention  the  court  lield  ns  follows: 
"(1)  Tiiat  Rhoades  relinquished  all  right  to 
hold  office  by  virtue  of  his  first  election,  (2) 
That  after^'ards  he  was  an  officer  de  facto 
under  the  election  of  1866  (the  second  elec- 
tion), (3)  Being  an  officer  de  facto,  he  and 
his  sureties  are  estopped  from  denying  that 
the  bond  was  legally  given;  or  rather  that, 
so  far  as  tbe  (rttlcer  and  his  sureties  are  con- 
ceiTied,  he  Is  to  be  held  an  officer  de  Jure." 
So,  in  the  case  at  bar,  we  think  It  must  be 
lield  that,  having  executed  and  delivered  his 
bond  for  the  second  term,  Hammond  relin- 
quished all  right  or  claim  to  hold  the  office 
of  tax  collector  after  Januaiy  3,  1887.  by  vir- 
tue of  his  first  election,  and  that  he  and  his 
siu¥ties  are  estopped  fi-om  denying  that  he 
was  tax  collector  de  jure,  after  the  date  last 
mentioned,  by  virtue  of  his  second  election. 

2.  The  question  of  the  Ilabliltj-  of  the  de- 
fendant sureties  for  the  $7.S(>1.86,  In  wuM*h 
sum  Haumioml  was  a  defnultiT  at  tlie  close 
of  hla  first  term,  and  which  sum  he  covered 


Into  the  treasury  by  tbe  payments  of  moneys 
received  by  him  during  his  second  term,  is 
scarcely  an  open  one.  Says  Mecbem  (Pub. 
Off.  8  2S7) :  "Wb^e  tbe  <^cer  has  used  mon- 
eys coming  Into  his  liands  officially  during 
the  second  or  other  subsequent  term  to  make 
good  a  default  committed  by  him  in  the  first 
or  other  prior  term,  the  sureties  upon  bis  bond 
for  the  second  or  other  subsequent  term  will 
be  liable;  and  the  fact  that  the  public  of- 
ficers charged  with  the  duty  ftilled  to  require 
the  officer  to  account  at  tbe  close  of  the  prior 
term,  or  extended  the  time  for  such  account- 
ing, or  that,  with  knowledge  of  his  default, 
tbey  accepted  the  bond  for  the  subsequent 
term,  will  not  relieve  the  sureties  for  the  sub- 
sequent term."  And  says  Throop  (Pub.  Off. 
S  219) :  "The  general  rule  is  that  where  a  de- 
ficiency for  one  term  has  been  covered  up  by 
money  received  during  a  second  term,  the 
sureties  in  the  bond  for  the  second  term  are 
liable  for  that  money."  The  cases  cited  by 
these  writers  In  support  of  thrfr  text  are 
numerous  and  uniform,  and,  indeed,  it  Is  not 
easy  to  see  on  principle  how  a  different  nile 
could  obtain.  If  Hammond,  for  example,  had 
been  elected  to  another  office,  as  that  of  sher- 
iff, and  had  used  tbe  moneys  coming  Into  his 
hands  as  sucli  officer  to  cover  his  previous  de- 
falcation ns  tax  collector,  no  one  would  doubt 
but  that  for  such  a  misuse  and  conversion  his 
bondsmen  would  be  liable.  The  fact  that  he 
was  elected  to  succeed  himself  as  tax  col- 
lector In  no  way  lessened  the  criminality  of 
his  act,  or  modified  his  bondsmen's  liability 
therefor.  True,  the  sureties  upon  his  bond 
for  the  second  term  were  not  liable  for  any 
defalcation  whicli  occuired  during  his  first 
term,  hut  they  did  guaranty  to  hold  the  state 
and  county  financially  harmless  against  any 
wrongful  act  of  their  principal  during  his  sec- 
ond t<>rm.  It  was  the  iiriiiciiHil's  duty,  receiv- 
ing funds  during  that  second  term,  to  make 
legal  application  of  them.  It  was  no  more 
a  legal  application  for  them  to  apply  them  to 
the  payment  of  an  earlier  defalcation  than  it 
would  have  been  in  the  case  instanced,  had 
he  done  so  when  filling  the  office  of  alierlff. 
The  moneys  received  by  him,  and  so  mlsap- 
pi-opriated,  were  i-eceived  upon  account  of 
delinquent  taxes,  lliey  sliould  have  lieen  paid 
over  by  him  upon  that  account.  He  did  not 
do  so,  but,  to  the  contrarj',  after  demand  re- 
quiring him  to  make  good  the  previous  short- 
age, he  took  the  money  which  could  be  by 
him  legally  devoted  only  to  payment  upon 
the  delinquent  tax  account,  and  applied  It 
by  his  own  affirmative  act  to  covering  that 
shortage.  He  was  thus  guilty  of  a  second 
embezzlement  or  conversion,  committed  dur- 
ing his  second  term.  "Sureties  are  not  re- 
leased because  the  collections  covered  by 
their  bond  have  been  paid  into  the  treasury 
on  account  of  the  tax  collector  for  the  pre- 
ceding years.  Such  a  disposition  was  it- 
self as  mueli  a  misappropriation  as  if  be  lutd 
devoted  it  to  hla  private  debts."    State  t. 
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Powell,  40  Lb.  Ann.  234.  4  Sonth.  46.  "If 
Uie  funds  received  during  the  second  term 
are  misapplied  to  make  up  for  a  prior  de- 
linquency, the  sureties  would  be  liable  for 
that  misapplication."  Fine  Co.  t.  Willard, 
39  Minn.  125,  39  N.  W.  71. 

The  rule  is  different  where  the  duty  of 
tbe  defaulting  officer  is  limited  merely  to 
the  payment  over  of  moneys,  and  the  su- 
perior officer  makes  disposition  of  the  funds. 
In  such  cases,  as  the  duty  of  the  defaulting 
officer  Ib  fulfilled  when  he  makes  a  general 
payment  to  the  treasury,  or  to  some  superior 
officer,  he  cannot  be  said  to  have  committed 
any  new  offense,  because  that  officer,  in  the 
exercise  of  what  he  deems  to  be  his  dis- 
cretion or  power,  makes  some  particular  dis- 
position or  application  of  them.  Therefore 
it  is  that,  the  delinquent  officer  in  such  cases 
having  committed  no  wrong  during  his  sec- 
ond term,  his  b<Hidsmen  do  not  become  lia- 
ble for  any  of  his  shortcomings  committed 
during  a  preceding  term.  Says  Murfree 
(Off.  Bonds,  S  637):  "It  is  not  competent  for 
the  superior  officials  to  disregard  this  ob- 
tIous  rule  of  justice,  and  cover  the  defalca- 
tions of  one  year  by  appropriations  from 
funds  collected  during  a  subsequent  year;" 
and  In  support  of  the  text  Is  cited  PM'ter  r. 
Stanley,  47  Me.  515.  There  a  tax  collector 
was  a  defaulter,  and  the  selectmen,  his  su- 
periors, themselves  appropriated,  from  mon- 
eys received  from  the  tax  collector  on  later 
assessments,  sufficient  to  balance  the  earlier 
deficiencies;  and  this  appropriation,  so  made 
by  the  superiors,  was  held  to  be  manlfestiy 
inequitable.  In  recognition  of  the  same 
principle  was  decided  the  case  of  U.  S.  v. 
Irving,  1  How.  250.  There  It  was  the  duty 
at  the  collector  to  pay  over  funds,  and  the 
treasury  department  made  disposition  and 
application  of  them.  Say  the  court:  "lA 
la  troe.  If  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible; 
bnt  that  la  not  the  question  under  considera- 
tion. The  collector  does  not  misapply  the 
funds  in  his  liands,  bnt  pays  them  over  to 
the  government,  without  any  special  direc- 
tirai,  as  to  thdr  application.  Can  the  treas- 
ury officers  say  under  such  circumstances 
that  the  funds  cnrrentiy  received  and  paid 
orer  sliall  be  ai^roprlated  in  discharge  of 
the  deCalcation  which  occurred  long  before 
the  snreties  were  bound  for  the  collector, 
and  by  soch  appropriation  hold  the  snreties 
liable  tor  the  amount?  The  statement  of 
the  case  Is  the  best  refutatitm  of  the  argu- 
ment" Bnt  these  cases  and  the  principle 
recognized  by  them  are  not  here  in  point, 
for,  as  has  l>een  said,  the  act  was  an  af- 
firmative act  of  misapplication,  and  wrong* 
ful  appropriation  committed,  not  by  an- 
other or  a  superior  officer,  but  by  Ham- 
mond himself;  and,  wherever  It  appears  that 
a  new  and  Independent  wrong  is  committed 
by  the  officer  during  his  second  tvrm,  and 
financial  loss  follows,  the  bondsmen  of  that 
term  are  liable.   The  case  of  Watw  Co.  t. 


Parker,  101  Cal.  483,  36  Pac.  1048,  so  far 
from  bdng  at  variance  with  the  principles 
above  set  forth,  distinctly  recognizes  them. 
The  Judgment  and  order  appealed  tt<m  are 
therefore  affirmed. 


1»  Cal.  658 

ROYAL  V.  DENNISON  et  al.  (No.  19,482.) 
(Supreme  Court  of  California.    Oct.  12,  1895.) 

BxCHANOa  OP  LaWD — RsCISBtOIT  of  COHTKACT. 

1.  Where  plaintifiE  and  defendant  agreed  to 
exchange  certain  land,  and  defendant,  before 
the  conveyances  were  executed,  conveyed  his 
land  to  auother,  plaintiff  cannot,  by  tendering 
a  conveyance  to  defendant,  demand  the  cash 
value  of  defendant's  land,  (tod  rescind  the  con- 
tract for  refusal  to  pay.  without  apedfying  the 
reason  for  decliDing  to  accept  a  conveyance 
of  the  land  from  defendant's  grantee. 

2.  Tliongh  defendant,  for  the  purpose  of 
escaping  judgments  against  him,  transferred 
to  his  father  land  which  he  had  previously 
agreed  to  convey  to  plaintiff  in  excaange  for 
other  land,  and  the  transfer  to  defendant's 
father  was  subsequently  set  aside  as  in  fraud 
of  creditors,  plaintiff  canno^  by  tendering  a 
dfiHl  of  hit)  land,  insist  on  having  the  cash  value 
of  defendant's  land  and  rescind  the  contract 
for  refusal  to  pay  the  same,  unless  defendant 
was  imable  to  satisfy  the  judgment  against  hlnit 
and  therefore  unable  to  perform. 

3.  From  the  fact  that  defendant  had  not 
paid  said  judgment  before  the  conclusion  of 
the  action,  it  should  not  be  presumed  that  he 
was  unable  to  do  bo  when  there  was  no  find- 
ing that  Bueh  was  the  fact. 

4.  Where  plaintiff  and  defendant  agreed  to 
exchange  certain  land,  and  before  the  convey- 
ances thereof  were  executed,  plaintiff  borrowed 
money  from  defendant,  and  orally  agreed  that 
the  loan  was  to  be  secured  upon  the  Tots  which 
defendant  was  to  convey,  plaintiff  could  not, 
on  defendant's  default,  rescind  tiie  ctMitract 
without  offering  to  repay  the  loan.  Temple,  J., 
dissenting. 

In  bank.  Appeal  from  superior  court,  Ixw 
Angeles  county;  William  P.  Wade,  Judge. 

Ejectment  by  A.  W.  Royal  against  G.  L. 
Dennison  and  others.  There  was  a  judgment 
for  plalntlir,  and  defendants  appeal.  Re- 
versed. 

B.  G.  Bower,  for  appellants.  Geo.  W.  Knox, 
for  raqxRideiit. 

BEATTY,  O.  J.  The  nnterial  fScts  of  this 
case  as  found  by  the  8U[>ertor  court  are  as  fal- 
lows: In  August,  18S7,  the  plaintiff,  Royal, 
was  the  owner  of  a  house  and  lot  in  Los  An- 
geles, and  the  defendant  Q.  L.  Dennison  had  a 
contiact  upon  which  be  had  made  a  first  pay- 
ment for  the  purchase  of  a  tract  of  land  in 
or  near  Pasadena,  which  he  bad  snbdivided, 
or  was  about  to  subdivide.  Into  town  lots. 
Under  these  circumstances  they  made  a  verbal 
contract,  by  whidh  Royal  agreed  to  ctmvey 
his  house  and  lot  In  Los  Angeles  to  Dennison 
in  ezcbange  for  four  of  the  lots  in  said  tract 
Tbe  house  and  lot  were  estimated  at  $4,000, 
and  the  lots  at  $1,000  each,  but  whether  this 
was  their  true  value  does  not  appear.  Short- 
ly after  making  this  contract  of  exchange^ 
Dennison,  with  the  knowledge  of  Royal,  and 
apparently  with  his  consent,  took  possession 
of  the  house  and  lot  in  Los  Angeles,  when  taa 
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contlnned  thereafter  to  reside,  and  ap<ni  wblch 
he  expeniled  mouey  and  made  ImprorODentB 
to  the  value  of  (150.  In  January.  1888>  Boyal 
selected  the  four  lots  which  he  was  to  rec^Te, 
but  he  took  DO  actual  possession  of  tliem.  No 
time  was  fixed  by  the  agreement  for  making 
the  conveyances  by  which  the  exchange  was 
to  be  effected.  G.  L.  Dennlson  never  com- 
pleted the  purchase  of  the  tract  at  Pasadena. 
l>ut  In  October,  1888.  by  his  grant,  bargain, 
and  sale  deed  conveyed  all  his  Interest  therein 
to  his  father.  Lucius  Dennlstm,  who  thereafter, 
and  prior  to  July  a  1890,  made  the  final  pay- 
ments under  the  contract,  and  received  a  c<ai- 
veyance  from  the  owner.  Between  December, 
1887.  and  Blay.  1889,  Royal  applied  to  Dennl- 
son for  various  loans  and  advances  which 
were  made  by  Dennlson  to  the  amount  of  $750, 
and  it  was  agreed  that  these  loans  should  be 
secured  upon  the  said  lots  which  Dennlson 
was  to  convey.  On  the  8th  day  of  July,  1890, 
Boyal  tendered  to  O.  !<.  Dennlson  a  deed  of 
conveyance  of  bla  house  and  lot  la  Los  An- 
geles, but,  instead  of  demanding  from  Dennl- 
son a  conveyance  of  the  four  lota,  he  demanded 
payment  of  $4,000  In  money,  less  $750  which 
he  had  received  from  Dennlson.  He  made 
this  demand  upon  the  claim  that  he  was  to 
receive  $4,000  In  cash  Cor  bis  house  and  lot, 
and  that  the  $750  which  the  court  finds  were 
loaned  on  the  security  of  the  lots  were  a  part 
payment  Dennlson,  upon  the  claim,  which  is 
sustained  by  the  finding  of  the  court,  that  his 
agreement  was  only  to  convey  the  four  lots, 
and  that  the  $750  were  In  fact  loaned,  refused 
to  pay  the  money  demanded  by  Royal,  but 
tendered  him  a  deed  of  the  four  lots,  which 
was  duly  executed  and  acknowledged  by  his 
father,  Lucius  Dennlson,  who,  as  above  stated, 
had  acquired  the  title  from  the  former  owner, 
and  In  whom  it  stood  at  that  date,  clear  and 
unincumbered,  so  far  as  appears.  Royal,  how- 
ever, refused  to  accept  the  deed  tendered,  or 
to  deliver  his  deed,  except  upon  condition  tliat 
Dennlson  should  pay  him  $3,2o0  in  cash.  This 
Jseing  refused,  he  thereupon  demanded  posses- 
sion of  his  house  and  lot,  and.  afterwards,  in 
October,  1800,  commenced  this  action  of  eject- 
ment to  recover  the  same.  Dennlson  answer- 
ed, defending  upon  the  gi*ound  tliat  he  was 
lav^fully  in  possession  under  his  contract, 
which  he  had  offered  to  perform  upon  his  port 
by  the  tender  of  a  deed  conveying  the  title  to 
the  four  lots*  which  tender  he  renewed  In  his 
answer.  This  Is,  in  brief,  the  substance  of  all 
the  material  facta  found  by  the  superior  court, 
except  that  judgments  were  rendered  against 
O.  L.  Dennlson  In  the  superior  court  of  Los 
Angeles  county,  where  the  four  lots  are  situ- 
ated, as  follows:  May  6,  1800,  for  $20;  Sep- 
tember 25.  1890,  for  $2,.-jO0;  March  29,  1889, 
for  $2,174.55;  and  that  on  September  27,  1800, 
a  decree  was  obtained  by  one  of  his  judgment 
creditors  annulling  the  deed  by  which  he  had 
conveyed  the  four  lots  to  his  father,  upon  the 
ffTound  that  It  was  fraudulent  as  to  creditors. 
Upon  these  facts  the  superior  court  gave  judg- 
ment for  the  plaintiff,  from  which,  and  from  an 


order  denying  his  motion  for  a  new  trial,  the 
defendant  appeals. 

The  conditions  to  be  performed  under  the 
contract  betwera  plaintiff  and  defendant 
were  mutual  and  concurrait,  and  neither 
could  be  put  In  default  except  by  a  bona  fide 
offer  to  perform  \soon  the  part  of  the  other. 
Uojal  did  offer  to  perform  hla  part  at  the 
contract  Ixy  tendering  a  deed  ot  his  house  and 
lo^  bnt  the  offer  waa  coupled  with  a  c(H)dl- 
tloa  which  he  had  no  right  to  impose.  His 
coonsd  ooncedes  that  tot  this  reason  bis  tea- 
der  was  Insufficient  In  Its^  to  give  him  a 
right  of  actlcm,  but  be  contends  that  no  offer 
of  performance  upon  his  part  was  necessary 
for  two  reascns:  First,  because  O.  L.  Denni* 
ami,  by  his  grant,  bargain,  and  sale  deed  t« 
his  father  In  October,  1888,  by  which  he  con- 
v^ed  all  his  Interest  In  the  tract  of  which  the 
four  lots  were  a  part,  had  put  It  out  of  his 
power  to  perform  his  part  of  the  contract, 
and  that  he  had  thereby  rq;>udiated  and  aban- 
doned it;  second,  because  at  the  time  of  his 
tender  Q.  L.  Dennlson  was  unable  to  per- 
form, and  therefore  a  tender  was  unneces- 
sary. As  to  the  first  pr<^8ltion,  It  Is  opposed 
to  the  dedslon  of  this  court  In  Joyce  v. 
Sliafer,  97  CaL  335,  32  Pac.  320,  which  was 
approved  In  Shlrely  v.  Water  Ca,  99  Cal. 
350,  33  Pac.  8^,  and  In  the  case  of  Garberlno 
V.  Roberts  (Cal.)  41  Pac.  857.  This  is  really 
a  stronger  case  against  the  proposition  that 
the  conveyance  by  the  vendor  to  a  third  party 
of  land  contracted  to  be  sold  Is  necessarily  an 
abandonment  and  repudiation  of  his  contract 
than  either  of  those  cited,  for  It  appears  that 
the  very  object  of  the  transf^  by  G.  L.  Den- 
nlson to  bis  fatber  of  his  right  to  the  Pasa> 
dena  tract  was  to  get  the  title  under  his  con- 
trol, and  that  his  fatber  was  ready  and  will- 
ing to  convey  the  lots  according  to  the  torms 
of  his  contract  with  R(^al.  It  follows  that 
Boyal  was  not  excused  from  making  a  proper 
tender,  unless  it  clearly  appears  that  Draini- 
son  would  have  been  unable  to  perform  upon 
his  part  It  does  appear  that  O.  L.  Dennlson, 
at  the  moment  Boyal's  demand  was  made, 
did  not  have  the  title  to  the  lots;  bnt  It  alao 
appears  that  his  father  did  have  the  title, 
clear  and  unincumbered,  and  that  he  was 
ready  and  willing  to  make,  and  that  be  did 
tender,  to  Boyal  a  deed  which  would  have 
transferred  the  title  to  him.  This,  however, 
Boyal  coutenda  be  was  not  bound  to  accepf/ 
because  Lucius  Dennlson  was  a  stranger  to 
the  contract,  and  because  he  was  entitled,  un- 
der the  contract,  to  a  deed  from  G.  L.  Dennl- 
son direct.  As  against  this  pn^)osltton  ap- 
pellant cites  the  case  of  Gaven  v.  Hagen,  IB 
CaL  208,  In  which,  ha  contends,  this  court 
made  a  decision  to  the  contrary  ^ect  That 
case,  however,  does  not,  In  our  opinion,  clear- 
ly decide  the  prc^radtion  for  which  the  appe- 
lant Is  contending.  It  is  said  In  the  opimon, 
and  is  undoubtedly  true,  that  a  conveyance 
by  the  grantee  of  a  vendor  of  real  pn^erty, 
together  with  an  assignment  of  the  vendor's 
covenants,  gives  to  the  vendee  all  that  be 
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mnild  obtain  liy  a  literal  performance  of  the 
vendor's  contract;  but  It  was  uot  decided, 
and  ttae  case  did  not  reqnlre  a  decision,  tliat 
the  vendee  la  obliged  to  acc^t  such  subHtan- 
tial  performuice  In  place  of  strict  and  literal 
performance.  And,  even  If  It  had  been  ao  de- 
luded, section  1731  of  the  GlvU  Code,  since 
enacted,  prescribes  the  rale  that  "an  agree- 
ment to  sdl  real  property  binds  tbe  seller  to 
execnte  a  conveyance  In  form  sofflclent  to 
pass  the  title  to  the  property."  Under  this 
provlsiMi'of  tbe  Code  It  may  be  that  the  ven< 
dee  ot  real  property  Is  entitled.  If  he  diooses 
to  stand  vtfitOk  bis  strict  legal  right,  to  demand 
the  literal  performance  of  tbe  vendtw's  con- 
tract to  cOBvey,  and  that  be  cannot  be  com- 
pelled to  aec^  a  substantial  compliance  by 
a  conveyance  from  a  third  party.  But,  it  this 
be  conceded,  we  are  also  of  the  opinion  that 
-when  In  a  case  of  this  kind,  where  perform- 
ance oallj  becomes  due  iqxm  demand  and 
offer  to  perfwm  ooncorrent  conditions,  and  at 
the  time  the  demand  and  offer  an  made  by 
the  vendee  tbe  vwdor  tenders  tbe  deed  of 
a  third  party  which  will  convey  a  perfect 
title,  tin  objectkm  to  muii  deed  should  be 
qieclfiad  by  ttae  vendee,  in  order  that  the 
vendor  may  hare  a  reaa<mable  c^iportunlty 
of  obviating  It  Civ.  Oode,  I  IDOl.  For  In 
such  a  case,  where  the  iKrider  of  the  title  is 
wllllns  and  ready  to  convey  to  tbe  vendee  at 
tiie  reqoest  of  the  vendor,  it  is  to  be  pre- 
sumed be  would  be  equally  ready  and  willing 
to  convey  to  the  vendor  In  order  that  he 
might  Utmlly  c«n|^  wltti  hts  contract  In 
this  case  it  does  not  iQ)pear  that  Royal  ol>- 
jeeted  to  tbe  deed  tendered  because  It  was 
the  deed  ot  Lndns  Dennison.  and  not  tbe 
deed  ct  Q.  li.  Dennison,  his  vendor.  On  tbe 
contrary,  It  appears  that  he  refused  the  deed 
because  he  was  daiming  paymmt  In  cash; 
and,  having  failed  at  that  time  to  make  his 
objection  to  the  sufficiency  of  the  toider,  be 
ought  not  to  be  allowed  to  make  it  now,  un- 
less the  circumstances  have  so  changed  as  to 
give  bim  an  additional  right  In  other  words, 
we  bcdd  that  what  occurred  on  July  8,  1890, 
did  not  entitle  Royal  to  maintain  this  action, 
not  only  because  his  own  offer  to  p^orm 
was  coupled  with  a  condition  which  he  had 
no  right  to  Impose,  but  because  he  failed  to 
specify  tbe  objection  he  now  makes  to  Den- 
nlson's  tender,— an  objection  which  he  could 
probably  have  obviated  If  made.  It  Is  con- 
tended, however,  that  since  he  could  not  have 
obviated  this  oblectim  vtrithout  taking  a  con- 
veyance of  the  four  lots  from  his  father,  they 
would  have  immediately  become  subject  to 
the  liens  of  the  several  judgments  above  eun- 
memted,  and  that  he  would  not  have  been 
able.  theref(H«,  to  convey  a  clear  title.  But 
what  we  have  ssld  with  respect  to  the  other 
objection  applies  equally  to  this.  It  required 
to  be  specified  In  ordw  that  Dennison  might 


have  a  reasonable  opportunity  to  obviate  it, 
toe  there  is  no  conclusive  presumption  that 
lie  could  not  Imve  paid  and  entlsfied  tbe  JudK- 
ments  against  him,  and  thereby  cleared  off 
the  liens  of  his  creditors.  If  we  are  correct 
In  this  view,  it  disposes  of  the  further  conten- 
tion of  re^ondent  that  the  de-ree  of  Sept«n- 
ber,  1890,  annulling  the  deed  of  October,  1888;^ 
from  G.  L.  Dennison  to  his  father,  on  the 
ground  that  It  was  fraudulent  as  to  credltOTs, 
put  it  out  of  the  power  of  either  of  them  to» 
convey  a  clear  title  to  the  lots.  Upon  a 
proper  demand  and  offer  of  performance  by 
Royal,  the  Dennlstms  might  have  procured  a 
satisfnctioji  or  release  of  the  Judgment  Hens, 
and  they  were  entitled  to  an  opportunity  to  ■ 
do  so.  The  only  answer  to  this  propoeltloB. 
that  suggests  itself  is  that  the  failure  of  de-' 
fendants  to  satisfy  these  Judgments  before 
the  conclusion  of  the  trial  of  this  action,  go 
as  to  make  their  renewed  and  continuing 
tender  of  their  deed  good,  Is  proof  that  they 
could  not  or  would  not  dear  the  title.  It  may 
be  that  tbe  circumstances  are  sufllcient  io 
prove  the  fact,  but  it  is  not  found  by  the 
superior  court,  and  ought  not  to  be  assumed 
in  order  to  aid  a  recovery  by  a  plaintiff,  who 
has  never  offered  to  do  what  he  was  In  equity 
bound  to  do.  He,  as  appears  by  the  findings, 
borrowed  from  Dennison  $750,  which  he 
agreed  should  be  secured  on  these  four  lota. 
The  only  construction  to  be  placed  upon  this 
finding  is  that  the  parties  to  the  original 
verbal  contract  for  an  exdiange  of  lands, 
upon  a  new  consideration,  added  another 
term  to  the  contract  to  the  effect  that  Royal 
would  not  only  crnvey  his  house  and  lot,  but 
would  repay  the  $750  before  demanding  a 
conveyance  of  the  four  lots.  This  he  has 
never  at  any  time  offered  to  do,  and  the  effect 
of  tlie  present  Judgment,  If  sustained,  would 
be  to  restore  to  him  his  house  and  lot,  and  to 
leave  Dennison  without  any  security  for  his 
money.  We  think  he  should  pay  or  tender 
this  money,  as  well  as  a  conveyance  of  tba 
bouse  and  lot  In  <Hder  to  put  Dennison  in 
default.  The  Judgment  and  order  are  re^ 
versed,  and  cause  remandeJ. 

We  concur:  McFARLAND,  J.;  TAN 
FLBET,  J. 

TEMPLE,  J.  (concurring).  I  concur  In  the 
Judgment  and  in  the  opinion  except  tn  what 
la  said  in  regard  to  the  loan  of  $750.  I  think 
this  was  a  distinct  contract,  and  in  no  sense 
a  modification  of  the  contract  for  the  ex- 
change of  land.  It  was  an  attempt  to  create 
a  mortgage  by  parol  up<Hi  the  equitable  title 
of  Royal  to  the  land  which  Dennison  had., 
agreed  to  convey.  Not  bdng  In  writing,  It 
was  void. 

HARRISON,  J.  I  concur  In  the  above. 
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ABBOTT  T.  SOUTHERN  PAC.  R.  CO.  (No. 
19,431.) 

(Supreme  Court  of  California.  Not.  1,  1895.) 
In  bask. 

Action  Yxy  Lontaa  Abbott  against  the  South- 
em  Padflc  Railroad  Company.  JudftmeDt 
for  piaintlfl,  and  defendant  appeals.  Modi- 
fled. 

PER  CURIAM.  The  opinion  lieretofore 
rendered  In  this  cause  by  department  2  (filed 
October  1,  18!»5;  41  Pac.  1099)  Is  hereby 
amended  by  strlldng  and  ellmlnatInK  there- 
from tliat  portion  of  the  opinion  commencing 
with  tlie  words,  "Tlie  objectionable  evidence 
was  called  out  by  the  defentlant,"  etc..  and 
continuing  on  and  including  the  sentence 
commencing.  "The  latter,— that  is  to  say,  the 
value  of  the  property,"  etc.  And,  as  so 
amended,  the  petition  for  the  rehearing  of 
the  cause  in  bank  Is  denied. 


COLORADO  MORTG.  &  INV.  CO.  v.  REES.t 
(Supreme  Court  of  Colorado.    Sept.  30,  18Ki.) 

Injuries  bt  pASseTtOEK  Elevator  — Neolioenc»! 
AND  CoNTRiBuToar  Nkoligbkcb  —  Questions 

'  FOR  Jdbv—Evidbmje— Appeal— HiHMLEBs  Er- 
ror— Objections  Waived. 

1.  In  an  action  for  injuries  received  by 
walkiuK  into  a  passoiiKer  clovHtor  »haft,  there 
was  evidence  that.  bi'caune  of  a  brolien  loc'k 
on  the  elevator  door,  it  wiis  Rtandint:  ojieii.  and 
that,  owing  to  the  inadiHiuate  liirlit  in  the  ball 
way,  niftlntiif  failed  to  discover  the  absence  of 
the  elevator,  stepped  into  the  shaft,  and  fell 
to  the  bottom.  J/rfrf,  that  whether  plaintiff  ex- 
ercised due  care  was  a  question  of  fact  for  the 
jury. 

2.  Where  plaintiff  elairacd  that  the  elevator 
door  was  open  at  the  time  of  the  ar<  ideiit.  he- 
cnuse  of  the  defective  condition  of  the  loclt.  he 
eould  «how  that  the  door  in  qnestion  was  oyien 
at  times  antecedent  to  the  accident,  and  tliat 
other  uersons  came  near  falliUR  into  the  shaft, 

3.  In  an  action  for  hijnries  receive<l  by 
Dlaintiff  by  walkinir  into  a  passenger  elevator 
shaft  when  the  door  was  oih'II.  In  the  absence  of 
tlie  elevator,  it  is  comi)eteut  for  a  witness  who 
is  familiar  with  the  premises  to  state  whether 
there  was  sufficient  li^ht  in  the  hall  way,  at 
the  time  of  day  the  accident  occurred,  to  enable 
a  l)erson  coming  In  from  the  stn'ct  to  distin- 
irnish  whether  the  elevator  was  standing  in  the 
shaft,  witJiout  a  siwrial  examination. 

4.  It  was  not  error  to  iMTiuit  a  locksmith 
who  went  to  the  elevator,  Xo  repair  the  lock  on 
the  door,  after  the  accident  oceiirred.  to  testify 
aa  to  tlic  eondition  in  winch  he  found  the  lock, 

5.  A  motion  to  strike  out  all  the  evidence  of 
a  witness  ia  properly  denied  where  some  of  It 
is  proper. 

H.  Where  the  door  to  a  passenger  elevator  in 
a  buildinfr  is  open  In  the  alisence  of  the  elevator, 
and  a  person  walks  hito  the  shaft,  and  is  In- 
jured, it  ia  no  defense  tliat  a  trranasser  opened 
and  left  open  the  door,  if  the  lock  on  the  door 
was  defective. 

7.  Where  the  owner  of  a  passenser  elevator 
fails  to  maintain  a  sufficient  lock  on  the  door, 
so  that  it  is  oiien  in  the  ahsenci"  of  the  elevator, 
and  a  |K>rFon  walks  into  the  shaft,  and  is  In- 
jured, whether  or  not  the  injurious  conscquen- 


1  Rehearing  denied  October  21.  1805. 


ces  that  resulted  from  such  owner's  nfcllgence 
are  such  as  ought  reasouably  to  have  been  fore- 
seen is  for  the  jury, 

8.  The  question  of  variance  between  the 
pleading;  and  proof  cannot  be  raised  for  the  first 
time  on  appeal. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Joseph  R.  Rees  against  the  Col- 
orado Mortgage  &  Investment  Company  for 
personal  Injuries  caused  by  defendant's  negli- 
gence. From  a  judgment  for  plaintiff,  de- 
fendant appenis.  Atfirmed. 

This  is  an  action  brought  by  Joseph  R. 
Rees  against  the  Colorado  Mortgage  &  In- 
vestment Comiwiny  to  recover  for  injuries  al- 
leged to  have  been  suffered  through  Its  neg- 
ligence. The  company  Is,  and  was  at  the 
time  of  the  injuries,  the  owner  of,  and 'In  full 
control  of,  the  Barclay  Block,  an  office  build- 
ing, situate  on  the  corner  of  Ijarimer  and 
Eighteenth  streets,  in  the  city  of  Denver,  ami 
an  elevator  operated  therein  for  the  use  of  Its 
tenants  and  their  patrons.  After  describing 
In  detail  the  character  of  the  building  and 
the  elevator  way,  and  the  mode  of  operating 
the  elevator,  and  alleging  that  the  same  was 
accessible  only  through  a  sliding  door  on  each 
floor,  which  could  not  be  opened  from  the 
hall  way  leading  thereto,  but  only  by  the  de- 
fendant and  its  employes,  from  within  the 
elevator,  the  complaint  alleges:  "Fourth. 
That  the  said  door  opening  Into  the  said  ele- 
vator way,  shaft,  or  opening  on  the  said 
ground  floor  or  main  floor  of  said  building, 
and  the  fastenings,  flxtnres,  and  appliances 
thereof,  at  and  during  the  time  hereinafter 
mentioned,  were  so  negligently  and  carelessly 
built  and  constructed,  and  were  so  carelessly 
and  negligently  managed  and  controlled,  and 
had  so  t>ecome  out  of  repair,  and  the  said 
bail  ways  and  entrances  leading  up  to  and 
adjoining  the  aforesaid  door  and  entrance  on 
the  floor  last  aforesaid  were  bo  dark  and  void 
of  light,  as  to  render  the  said  shaft  or  ele- 
vator way  exceedingly  dangerous.  Fifth. 
That  on  the  28th  day  of  May,  A,  D.  1891.  and 
between  the  hours  of  5  and  6  on  the  after- 
notm  of  said  day,  tlie  said  defendant,  well 
knowing  tiie  premises,  negligently  and 
wrongfully  left  the  said  door  on  the  said 
groimd  floor  open,  and  the  said  elevator  way 
or  shaft  unguarded,  and  without  any  signal 
or  warning,  in  consequence  whereof  the 
plaintiff  aforesaid,  while  lawfully  and  prop- 
erly on  the  said  ground  floor  In  the  building 
aforesaid,  Iwlievlng  that  the  elevator  ear  was 
there  In  the  said  shaft  on  the  said  ground 
floor,  in  waiting  and  readiness  to  receive  pass- 
engers for  carriage,  and  induced  to  so  be- 
lieve by  the  fact  that  the  said  door  was 
standing  open  as  aforesaid,  and  believing  that 
by  entering  said  door  he  would  be  stepping 
into  the  aforesaid  elevator  car.  entered  and 
passed  through  said  door  or  doorway;  and 
the  said  elevator  car  not  being  In  tliat  portion 
of  the  Blinft,  but  at  the  top  thereof  at  that 
time,  without  any  fault  on  his  part,  the  said 
plaintlft  fell  into,  down,  and  through  the  said 
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elevator  way  or  abaft,  from  the  groxnid  floor 
of  said  building  to  the  lower  floor  or  basement 
thereof."  The  answer  of  the  tlefenihiut  spe- 
cificolly  deuiea  these  dllegatloiia,  and,  as  & 
further  defeuse.  in  substance  avers:  That 
the  elevator  and  all  approaches  thereto  wei-e 
(.-arefully  and  safely  built,  and  were,  at  the 
time  plaintiff  received  the  hijurtes  comphiln- 
ed  of,  being  operated  in  a  careful  manner  by 
a  competent  peraon;  that  In  leavinj;  the  lower 
floor,  at  the  time  mentioned,  with  the  ele- 
vator, the  operator  cloaed  the  door,  and  left 
the  same  in  a  safe  and  secure  condition;  and 
tliat'  a  treepaaser  upon  the  premises,  without 
the  knowledge  of  defendant,  opened  the  door, 
and  left  the  same  standing  open;  and  that 
I>laintiff,  without  due  or  proper  care  on  his 
part  In  obserrlng  the  condition  of  the  door 
and  shaft,  negligently  and  carelessly  wallted 
into  the  shaft.  I'pon  the  conclnsion  of  plain- 
tiff's testimony,  defendant  Interposed  the  fol- 
lowii^  motion  for  a  nonsuit:  "Because  the 
testimony  on  the  part  of  the  plaintiff  does  not 
show  any  liability  on  the  part  of  the  defmd- 
ant.  and  because  the  testimony  on  the  part 
of  the  plaintiff  shows  that  the  accident  re- 
salted  from  the  contributory  negligence  of  the 
plaintiff,  rather  than  from  the  negligence  of 
the  defendant."  This  motion  was  denied. 
Trial  resulted  in  a  verdict  and  judgment  In 
ftivor  of  plaintiff  for  $(i,885  and  costa.  To  re- 
verse this  Judgment,  defendant  company 
prosetnites  this  appeal. 

Thomas,  Bryant  &  Lee  and  Hugh  Butler, 
for  appellant  R.  D.  Rees,  E.  A.  Ballard,  and 
Charles  J.  Hughes,  Jr.,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  testimony  introduced  on  the  part  of  the 
plaintiff  was  to  the  effect  that  the  lock  on 
the  elevator  door  fastened  with  a  spring 
cateh,  and  when  locked,  If  the  spring  was  not 
broken,  no  one  could  open  the  door  from  the 
outside;  that  at  the  tluie  of  the  ln:|uries  com- 
plained of,  and  for  a  long  time  anterior  there- 
to, this  spring  was  broken,  and  by  reason  of 
such  defect  the  catch  would  unlatch  by  the 
relwund  of  the  door  when  shut  with  any 
force,  and,  when  closed,  a  push  from  the  out- 
side, and  even  the  weight  of  the  door  itself, 
would  raise  the  latch;  that,  at  the  time  men- 
tioned, the  elevator  was  in  the  upper  part  of 
the  shaft,  and  the  door  wide  open;  and  that, 
by  reason  of  the  Insnfflcieut  light,  plaintiff 
did  not  discover  tlie  absence  of  the  elevator, 
stepped  into  the  shaft,  and  was  Injured. 

Counsel  for  appellant.  In  their  original  brief 
and  argument,  group  and  discuss  the  numer- 
ous errors  assigned  under  tlu-ee  beads;  First, 
the  refusal  of  the  court  to  grant  defendant's 
motion  for  a  nonsuit;  second,  error  in  regard 
to  the  admission  of,  or  refusal  to  admit,  testi- 
mony; third,  error  In  the  giving  or  refusing 
of  instructions. 

Upon  oral  argument  they  advanced  the  fur- 
ther objection  that  there  Is  a  fatal  variance 
between  the  evidence  Introduced  on  the  part 


of  the  plaintiff  and  the  act  of  negligence 
spc<-ifU'alIy  aveiTcd  as  the  cause  of  the  in- 
Jury.  There  was  evidence  Introduced,  with- 
out objection,  tending  to  supp<n-t  the  general 
allegations  of  negligence  set  forth  in  the  com- 
plaint. "Whether,  tlierefore,  the  negligence 
proved  dlffera  from  that  alleged  In  the  com- 
plaint Is  a  (jucstion  of  fact,  that  Is  not  before 
US  for  consideration,  since  no  objection  to  the 
introduction  of  tlie  evidence  upon  this  ground 
was  made  in  apt  time,  or  the  question  of  va- 
riance between  the  proofs  and  allegations 
raised  I»y  motion  to  strike  out,  or  in  any  man- 
ner brought  to  the  attention  of  the  trial  court. 
Questions  of  this  nature  should  be  made  at 
the  trial,  when  the  objection,  if  well  taken, 
may  be  cured  by  amendment.  The  rule  upon 
this  subject  is  well  stated  in  the  case  of  Libby 
V.  Scherman,  14C  III.  540,  34  N.  E.  801,  as  fol- 
lows: "To  present  the  question  of  variance 
as  one  of  law,  the  evidence  should  have  been 
objected  to  at  the  time  it  was  offered  on  that 
ground,  or,  when  the  variance  became  appar- 
ent, conusel  should  have  moved  to  exclude  the 
evidence,  or  in  some  other  appropriate  way 
the  Vjuestlon  should  have  been  so  raised  that 
the  trial  judge  could  have  passed  upon  it; 
and,  to  properly  raise  the  question  In  any  of 
these  modes,  the  variance  should  have  been 
distinctly  pointed  out,  so  as  to  enable  the  trial 
judge  to  pass  upon  It  understandingly,  and 
to  enable  the  plaintiff,  if  such  com-se  should 
become  necessary,  to  obviate  the  objection  by 
an  amendment  to  the  declaration."  Togninl 
V.  Kyle  (Nev.)  30  Pac.  829;  Dlkenmn  v.  Nor- 
rle,  3C  Cai.  94;  Railway  Co.  v.  Vehe,  140  111. 
59,  29  N.  E.  700;  Ames  &  Frost  Co.  v.  Strach- 
urskl,  145  III.  192.  34  N.  E.  48. 

In  support  of  the  error  assigned  upon  the  re- 
fusal of  the  court  to  grant  a  motion  for  non- 
suit, it  is  urged  that  the  failure  of  the  plain- 
tiff to  ascertain  that  the  elevator  was  absent 
was  in  Itself  sufficient  to  show  such  careless- 
ness on  his  part  as  would  defeat  a  recovery. 
In  this,  counsel  assume  tliat  an  elevator  Is  a 
place  of  danger;  that  it  should  be  approached 
with  great  caution.  On  the  contrary,  a  per- 
son has  the  right  to  assume  that  the  owner 
and  operator  of  an  elevator  will  exercise  that 
high  degree  of  care  that  the  nature  of  the  busi- 
ness demands,  and  will  see  to  it  that  the  ap- 
proaches thereto  are  reasonably  i?afe,  and  that 
the  doors  to  the  shaft  can  be  safely  and  se- 
curely locked,  and  are  not  negligently  left 
oi>en;  and  that  lie  may  safely  enter  when  he 
flnds  the  door  open,  without  stopping  to  make 
a  special  examination.  Tousey  v.  Roberts, 
114  X.  Y.  312,  21  N.  B.  399.  When  the  mo- 
tlon  was  Intei-pose*!,  the  evidence  before  the 
jury  tended  to  show  that,  because  of  the 
broken  lock  on  the  elevator  door,  the  door  was 
standing  open;  and  that,  owing  to  the  inade- 
quate light  in  the  ball  way,  plaintiff  failed  to 
discover  the  absence  of  the  elevator.  Wheth- 
er, under  the  circumstances  thus  shown,  he 
exercised  that  degree  of  care  which  persona 
of  ordinary  prudence  would  exercise  on  ap- 
proitcbiQg  and  entering  the  elevator,  was  a 
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question  of  fact  for  the  Jury,  and  the  motion 
was  propwly  refused. 

We  cannot  notice  In  detail  the  particular 
Bpeclflcatlons  of  error  predicated  upon  the  ad- 
mission and  rejection  of  testimony.  The 
main  contention  under  this  head  Is  that  the 
court  erred  In  permitting  plaintiff  to  show 
that  the  door  In  question  was  open  at  times 
antecedent  to  the  accident,  and  that  other  per- 
sons came  near  falling;  Into  the  shaft;  for  the 
reason  that  this  testimony  tended  to  show 
other  and  indepeudmt  careless  acts  of  the  per- 
son In  charge  of  the  elevator  at  such  times. 
It  is  clear  that,  If  such  was  the  purpose  and 
effect  of  this  testimony.  It  would  he  Inadmis- 
sible; but  that  such  was  not  the  purpose  and 
object  for  which  It  was  Introduced  is  evident 
when  the  theory  ujwn  which  the  case  was 
tried  Is  kept  In  view.  The  whole  scope  and 
tendency  of  the  evidence  Introduced  on  the 
part  of  plaintiff  was  to  show  that  the  ele- 
vator door  was  open  at  the  time  of  the  acci- 
dent because  of  the  defective  condition  of  the 
locli;  and.  In  corroboration  of  that  claim,  the 
evidence  complained  of  was  offered  as  tend- 
ing to  show  a  previous  and  continuous  de- 
fective condition.  The  evidence  was  relevant 
for  this  puriKwe,  and  also  competent  to  show 
notice  and  knowledge  on  the  part  of  the  com- 
pany of  the  defective  condition  of  the  lock. 
Wharton,  In  his  work  on  Evidence,  after  stat- 
ing the  ordinary  rule  contended  for  by  coun- 
sel for  appellant,— that,  when  a  party  Is  sued 
for  damages  following  from  a  particular  act 
of  negligence,  disconnected,  though  similar, 
negligent  acts  are  Inadmissible,-— states  the 
rule  applicable  to  this  character  of  cases  as 
follows;  "But  when  a  party  is  charged  with 
tlie  negligent  use  of  a  specific  agency,  and 
when  the  case  against  him  is  that  he  did  not 
use  care  proportionate  to  the  danger,  then 
the  question  becomes  material  whether  he 
knew,  or  ought  to  have  known,  the  extent  of 
the  danger.  Ou  such  an  issue  as  this  It  is 
relevant  for  the  party  aggrieved  to  put  In 
evidence  of  disconnected  acts,  of  wliicli  it  was 
the  duty  of  the  defendant  to  have  been  cog- 
nizant, and  which,  If  he  were  cognizant  of 
thera,  would  have  advised  him  of  the  extent 
of  the  danger,  and  would  have  made  It  his 
duty  to  take  precautions  which  would,  If  faith- 
fully applied,  have  prevented  the  Injury  sued 
for."  Whart.  Ev.  §  41.  This  doctrine  is  sup- 
jjorted  by  many  adjudged  cases,  among  which 
are  the  following:  City  of  Delphi  v,  Lowery, 
74  Ind.  520;  City  of  Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  E.  743;  Wooley  v.  Railroad 
Co.,  R3  N,  y.  121;  Higley  v.  Gilmer,  3  Mont. 
IK);  Phelps  v.  Railroad  Co.,  37  Minn.  4R5,  35 
N.  W.  273;  City  of  Augusta  v.  Ilafers.  01  «a. 
48;  Kent  v.  Town  of  Lincoln,  32  Vt.  501; 
Crocker  v.  McGregor,  70  Me.  282;  Darling  v. 
Westmoreland.  52  N.  H.  401;  Chicago  v.  Pow- 
ers. 42  111.  100;  Railroad  Co.  v.  Richardson, 
ffi  U.  S.  4,">4;  Morse  v.  Railway  Co.,  30  Minn. 
4f!5,  10  N.  W.  3.*H.  In  the  latter  case,  Mr. 
.TusHce  Mitchell,  speaking  for  the  court,  said: 
''For  the  purpose  of  sliowing  the  defective 


character  of  the  switch  referred  to,  plaintiff 
was  permitted  to  show  that  other  engines  and 
cars  missed  the  track  at  the  same  point,  both 
before  and  after  the  accident  complained  of. 
The  competency  of  such  evidence  under  any 
circumstances  is  by  many  courts  denied.  This 
court  has  held  It  to  be  competent  It  Is,  of 
course,  not  competent  for  the  purpose  of  show- 
ing independent  acts  of  negligence;  but  we 
think,  on  principle,  it  Is  cleariy  admissible 
when  it  tends  to  show  that  the  common  cause 
of  these  accidents  is  a  dangerous  or  unsafe 
thing.  It  would  be  certainly  competent  to 
prove  by  an  expert  that  at  a  time  either  be- 
fore or  after  the  accident,  when  the  Instru- 
ment claimed  to  have  caused  It  was  in  the 
same  condition  as  when  the  accident  com- 
plained of  occurred,  he  examined  and  experi- 
mented with  It,  and  found  It  capable  of  pro- 
ducing like  results.  Hence  there  seems  no 
reason  for  occluding  ordinary  experience, 
when  confined  within  the  same  limits  and  for 
the  same  purpose.  These  facts  are  in  the 
nature  of  experiments  to  show  the  actual  con- 
dition of  the  inatniment.  Upon  any  Issue  as 
to  the  condition  or  safety  of  any  work  of  hu- 
man construction  designed  for  practical  use, 
evidence  showing  how  it  has  served  when  put 
to  the  use  for  which  it  was  designed  would 
seem  to  bear  directly  upon  the  Issue."  Coun- 
sel for  appellant  concede  that  the  rule  thus 
stated  la  correct  when  the  accident  complained 
of  was  occasioned  by  the  defective  <»ndltIoa 
of  an  inanimate  thing,  but  not  applicable  to 
the  case  under  consideration,  because  the  ac- 
cident complained  of  Is  alleged  to  have  been 
caused  by  carelessly  leaving  the  door  open, 
and  not  from  the  defective  condition  of  the 
lock.  But,  as  we  have  before  shown,  the 
question  of  variance  between  the  proof  and 
the  allegations  of  the  complaint,  if  there  was 
any,  was  waived,  and  the  case  tried  upon  the 
theory  that  the  accident  was  caused  by  the 
unsafe  condition  of  the  lock. 

A  further  objection  urged  against  the  ad- 
mission of  the  testimony  of  certain  witnesses 
as  to  whether  there  was  sufficient  light  In 
the  hall  way,  at  the  time  of  day  the  acci- 
dent occurred,  to  enable  a  person  coming  In 
from  the  street  to  distinguish  whether  the 
elevator  was  standing  in  the  shaft,  without  a 
special  examination,  upon  the  ground  that 
such  answers  were  an  expression  of  opinion, 
is  not  well  taken.  The  witnesses  thus  inter- 
rogated were  familiar  with  the  premises,  and 
their  statements  were  the  result  ot  their  ob- 
sciTatlon  of  an  ezlstlDg  conditi<m,  and  not 
the  expresslcm  of  an  opinion. 

Mr.  Brumbaugh,  a  locksmith,  was  called 
by  plaintiff  to  prove  the  condition  of  the  loclc 
after  the  accident.  He  was  asked  to  atato 
the  condition  of  the  lock  when  he  examined 
it.  In  his  answer  to  this  question,  he  Inci- 
dentally TemurkeA  that  he  went  th&e  to 
repair  the  lock.  He  also  testified  fully  as  to 
the  character  of  tbe'lock  and  the  condition 
In  which  he  found  it.  Counsel  for  defend- 
ant moved  the  ooort  to  strike  oat>all  Us  te^- 
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dmooy,  because,  among  otber  things,  tt  re- 
lated to  the  making  ot  repairs  after  the  ac- 
cident The  denial  of  the  motion  Is  assigned 
as  eiror.  While  the  statement  of  the  wit- 
ness that  he  went  to  repair  the  lock  was  ob- 
jectionable, and  should  bare  been  stricken 
out  upon  a  proper  motion,  yet  the  balance  of 
his  testimony,  being  competent  and  mate- 
rial, the  motion  was  too  broad,  in  that  it 
challenged  the  entire  testimony  of  the  wit- 
ness, and  In  falling  to  specify  the  objection- 
able portion.  Fot  this  reason  It  was  prop- 
erly denied.  Davla  t.  Hopkins,  18  Goto.  153, 
32  Pac.  70. 

The  errors  assigned  upon  the  rejection  of 
evidence  offered  by  defendant  are  based  up- 
on the  refusal  of  the  court  to  permit  the 
defendant  to  show  a  conTersatlcm  alleged  to 
have  taken  place  between  the  plaintiff  and  a 
boy  by  the  name  of  Thorne,  Immediately 
after  the  accident,  for  the  purpose  of  show- 
ing admissions  on  the  part  of  Thome  that 
he  opoied  the  elevator  door.  This  evidence 
was  properly  excluded,  upon  the  ground 
atone  that  It  was  mere  hearsay;  but,  aside 
from  this  reason.  It  Is  urged  that  the  evl- 
dence  would  have  been  wholly  Irrelevant  and 
Immaterial  had  Thome  himself  been  present 
to  testify  to  the  fact  of  bis  having  opened 
the  levator  door;  that  such  an  act  on  his 
part  would  not  constitate  an  efficient  Inter 
Tenlng  cause,  that  would  relieve  defendant 
from  liability;  but  that  his  act,  coupled  with 
defendant's  negligence,  constituted  together 
combined  and  concurrent  causes  of  the  in- 
jury complained  of.  The  court  below  adopt- 
ed this  therary,  and  Instructed  the  Jury  as 
foltows:  "The  Jury  are  instructed  that  If 
they  find  from  the  evidence  that  the  defend- 
ant negligently  failed  to  provide  and  main- 
tain proper  and  secure  fastenings  to  its  le- 
vator door,  and  by  reason  thereof  the  door 
was  open  at  the  time  of  the  alleged  ac(^dent, 
and  that  while  so  open,  and  while  the  ele- 
vator was  In  the  upper  part  of  the  building, 
the  plaintiff,  while  In  the  exorcise  of  ordi- 
nary care,  fdl  Into  the  elevator  shaft,  and 
was  Injured,  and  If  such  accident  was  rea- 
SMUbly  to  have  been  apprehended  from  the 
condition  of  the  elevator  door  and  Its  fasten- 
ings, and  of  Insufficient  and  inadequate  light, 
then  the  plaintiff  will  be  entitled  to  recover 
a  verdict  at  your  hands  for  such  damages 
as  he  may  have  sustained.  And,  unHer  such 
circumstance,  It  Is  wholly  ImmatKlal  wheth- 
er such  door  was  opened  by  some  third  per- 
son or  not,  provided  that  such  accident  could 
not  have  happened  but  for  the  negligence  of 
the  defendant  in  keeping  and  maintaining 
the  fastening  to  Its  elevator  door."  Counsel 
for  appellant  contend  that,  notwithstanding 
the  exclusion  of  this  conversation,  they  had 
the  right,  under  the  evidence  introduced,  to 
have  the  question  of  the  interference  of  a 
third  party  submltied  to  the  Jury;  and  that. 
If  the  Jury  should  have  found  that  the  door 
was  opened  by  Thome,  such  act  would  con- 
stitute an  ^Bdeat  intervening  cause,  that 


would  relieve  defendant  from  liability,  al- 
though it  had  been  negligent  in  maintaiulng 
suitable  fastenings  as  alleged.  We  think 
the  court  below.  In  the  instruction  above 
quoted,  correcUy  stated  the  law  applicable  to 
this  case.  It  was  the  dnty  of  defendant.  In 
operating  the  elevatw  In  qnestion,  to  exer^ 
else  the  utmost  care  and  diligence,  and  to 
iwovlde  and  maintain  propw  and  secure 
fastenings  to  the  doors  opting  Into  the  ele- 
vator way  that  could  not  be  opened  or  con- 
trolled from  the  outside.  Thwefore,  the 
court  was  correct  in  saying  that  It  was 
"wholly  Immaterial  whether  sudi  door  was 
opened  by  some  third  person  or  not,  provided 
that  such  accident  could  not  have  bappmed 
but  for  the  negligence  of  the  defendant  in 
keeping  and  maintaining  the  testenlngs  to 
its  elevator  dow,"  for,  hod  It  poformed  its 
duty  In  the  pr^nlses,  such  lnt«fKenee  a 
third  party  would  have  been  impossible; 
hence  Its  negligence  necessarily  concurred  In, 
and  constituted  an  essential  factor  In,  caus- 
ing the  injury. 

It  is  well  settied  by  the  adjudged  cases 
that  where  an  injury  Is  the  result  of  the 
combined  negligence  of  the  defendant  and 
the  n^ligent  or  wrongful  act  of  a  third  per- 
son, for  whose  act  neither  the  plalntlfl  nw 
the  defendant  Is  responsible,  the  defendant 
Is  liable,  when  the  Injury  would  not  have 
happened  except  for  his  ne^lgence.  The 
law  apirflcable  to  such  a  state  of  facts  Is  thus 
stated  In  Shearman  &  Redlleld  on  Negli- 
gence (section  10):  "N^Ugence  may,  how- 
ever, be  the  proximate  cause  of  an  Injury  of 
whldi  it  Is  not  the  sole  ac  Immediate  cause. 
If  the  defendant's  negligence  concurred  with 
some  other  event  (other  than  the  plaintiff's 
fault)  to  produce  the  plalntUTs  Injury,  so 
that  it  clearly  appears  that  but  toe  such 
negligence  the  injury  would  not  have  hap- 
pened, and  both  drcnmstances  are  dosely 
connected  with  the  Injury  In  the  order  of 
events,  the  defendant  Is  responsible,  even 
though  his  negligent  act  was  not  the  nearest 
cause  In  the  ot&ex  of  time."  In  tite  case  ot 
Lane  r.  Atlantic  Woitai,  111  Mass.  130,  an 
action  to  recover  for  personal  Injuries  al- 
leged to  have  been  caused  by  iton  falling 
firom  defendant's  truck,  carelessly  left  stand- 
ing In  the  street,  the  Immediate  cause  of  the 
Iron  falling  being  the  act  of  a  third  party  In 
moving  the  tongue  of  the  truck.  It  was  said: 
"The  act  of  a  thb-d  person.  Intervening  and 
ccmtributlng  a  condition  necessary  to  the 
injurious  effect  of  the  original  negligence, 
will  not  excuse  the  first  wrongdoer,  if  sndi 
act  ought  to  have  been  foreseen.  The  orig- 
inal negligence  still  remains  a  cnlpabto  and 
direct  cause  of  the  Injury.  The  test  Is  to  be 
found  In  the  probable  injurious  consequences 
which  were  to  be  anticipated,  not  in  the 
numb^  of  subsequent  events  and  agencies 
which  might  arise."  In  Powell  v.  Deveney, 
3  Cush.  300,  the  defendant's  servant  left  his 
nutster's  truck  In  the  street,  with  the  shafts 
supported  In  the  customary  manner,  by  a 


Digitized  by  Google 


46 


PACIFIC  REPORTER,  Vol.  42. 


(Colo. 


plank.  A  third  party  drove  hfs  truck 
against  defendant's,  and,  in  consequence  of 
the  collision,  the  shafts  of  the  latter  were 
thrown  from  the  plunk,  whirled  around  on 
the  sidewalk  on  which  plaintiff  was  then 
passiuK,  knocked  her  down,  and  hroke  her 
leg.  It  was  held  that  defendant  was  liable 
for  the  Injurj'.  In  Illidge  v.  Goodwin,  5 
Car.  &  P.  100,  the  defendant's  cart  and  horse 
were  left  standing  in  the  street  without  any 
one  to  attend  them.  A  person  passing  by 
whipped  the  horse,  which  caused  It  to  back 
against  the  plaintiff's  window.  It  was  urged 
that  the  man  who  whipped  the  horse,  and 
not  the  defendant,  was  liable.  Tlndal,  C. 
J.,  ruled  that,  even  if  this  were  U-ue,  It 
would  not  avallasadcfense.  He  says:  "If  a 
man  chooses  to  leave  a  cart  standing  in  the 
street,  he  must  take  the  risk  of  any  mischief 
that  may  be  done."  In  the  ease  of  Village  of 
Cartervllle  v.  Cook.  120  111.  152.  22  N.  E.  14,  a 
boy  15  years  of  age,  while  passing  along  a 
public  sidewalk  of  the  defendant,  by  reason 
of  the  Inadvertent  or  uegligeut  shoving  of 
another  boy  against  him,  was  pushed  frou) 
the  sidewalk  at  a  point  where  It  was  ele- 
vated some  six  feet  from  the  ground,  and 
unprotected  by  railing  or  guard,  and  thereby 
seriously  injured  In  one  of  his  limbs.  It  wag 
held  that  the  village  was  liable  to  the  party 
BO  injured,  notwithstanding  the  primary 
cause  of  his  injury  was  the  act  of  the  other 
boy.  Among  the  many  other  cases  that 
might  be  cited  to  the  same  effect  are  the  fol- 
lowing: Burrell  Tp.  v,  Uncapher,  117  Pa. 
SL  3r>3,  11  Atl.  611);  Webster  v.  Railroad 
Co.,  38  N.  T.  200;  CampbeU  v.  City  of  StUl- 
water,  32  Minn.  308,  20  N.  W.  320;  Rldier 
v.  Freeman,  50  N.  H.  420;  Simmons  v. 
Steamboat  Co.,  97  Mass.  361;  Lake  v.  Mil- 
liken,  G2  Me.  240;  Clark  v.  Chamb(S-s,  3 
Q.  B.  Div.  327;  Pierce  v.  Conners,  20  Colo, 
178,  37  Pac.  721. 

It  Is  further  insisted  by  counsel  for  appel- 
lant that  the  injuries  complained  of  wore  not 
tlie  natural  and  probable  couse<iuence  of 
their  supposed  negligence,  and  that  It  was 
not  their  duty  to  guard  against  unforeseen 
consequences.  Whether  or  not  the  injurious 
consequences  that  did  result  from  their  neg- 
ligence in  this  case  were  such  as  they  ought 
reasonably  to  hare  foreseen  was  a  question 
of  fact,  and,  In  the  instruction  above  quoted, 
was  submitted  to  the  juiy  for  their  deter- 
mination. As  was  said  in  the  case  of  Jjone 
V.  Atlantic  Works,  supra:  "AVhetlier,  In  any 
given  case,  the  act  charged  was  negligent, 
and  whether  the  injury  suffered  was,  within 
the  relation  of  cause  and  effect,  l^ally  at- 
tributable to  it,  are  questions  for  the  Jiuy. 
They  present  oftentimes  difficult  questions 
of  fact,  requiring  practical  knowledge  and 
experience  for  their  settlement;  and,  where 
there  Is  evidence  to  justify  the  verdict,  It 
cannot  be  set  aside  as  matter  of  law.  The 
only  question  for  the  court  is  whetlier  the 
InstrnctionB  gtven  upon  these  points  stated 
the  true  tests  of  liability." 


We  deem  It  unnecessary  to  specifically  dis- 
cuss the  errors  assigned  upon  the  giving  and 
refusing  of  instructions.  While  some  of 
those  asked  by  the  appellant  and  refused  by 
the  court  con-ectly  state  the  law,  the  same 
propositions  ^^-ere  included  In  the  general 
Instructions  given  by  the  court,  wiilcb  we 
think  fully  and  fairly  stated  the  law  of  the 
case. 

Upon  a  carefid  examination  of  the  entire 
record,  we  find  no  error  Intervening  to  the 
prejudice  of  appellant  that  would  justify  a 
reversal  of  the  judgment.  The  judgment  Is 
accordingly  affirmed.  Affirmed. 


FALK  V.  LIEBES  et  al.t 

(Court  of  Appeals  of  Colorado.    Sept.  9,  1805.) 

AssieKBfBNT  FOR  Benbfit  df  Cbbuitors — Valid- 
ity— Ikventort— List  or  Cbeditors — 
Void  Provisions— Effect. 

1.  SesH.  Laws  1885,  p.  43,  1,  provides  that 
any  person  mny  mnlie  a  genera!  aflsignment  of 
ail  his  property,  which  shuU  vest  in  the  as- 
nleoee  title  to  the  same.  Id.  8  2,  provides  that 
the  asRignor  shall  annex  to  such  assignment  an 
inventory  of  all  bis  estate,  but  such  inveutory 
shall  not  be  conclusive  of  the  amount  thereof, 
nor  shall  the  omisalon  of  any  property  defeat 
the  assignment,  ffdd,  that  an  assignment 
which,  in  terms,  embraces  all  the  property  of 
the  assignoi,  is  not  affected  by  the  fact  that 
some  of  his  property  is  omitted  from  the  inven- 
tory. Palmer  v.  McCarthy,  31  Pao.  241,  2 
Colo.  Aj>p.  422,  diBtingiiished. 

2.  Seas.  Laws  1885,  p.  43.  §  2,  provides  that 
an  assizor  shall  annex  to  his  assiKiiment  "an 
inventory,  under  oath,  of  his  estate,  real  and 
personal,  according  to  the  best  of  faia  knowl- 
edge," etc.  JJfid,  that  Buch  statute  does  not 
require  that  the  inventoiy  must  be  followed  by 
the  affidavit,  but  it  is  sufficient  if  the  inventory 
is  embodied  in,  and  a  part  of.  the  affidavit. 

3.  Ses«.  Laws  18&H,  p.  43,  g  2.  provides  that 
an  as8i>nior  shall  annex  to  his  assigtuuent  a  list 
of  his  creditors,  giving  their  names,  residence, 
if  known,  sud  the  amount  of  their  respecti^  de- 
mands. Bild,  that  an  assignment  is  not  affect- 
ed by  the  omisstou  of  the  names  of  some  of  the 
creditors  from  such  Hat. 

4.  In  Colorado,  where  the  anthority  of  an 
asftiKnoe  for  benefit  of  creditors  is  purely  stat- 
utory, and  ho  is.  in  the  discharge  of  his  trust,  un- 
der the  sunrrvision  of  the  court,  an  astiigiiment 
which  is  otherwise  valid  is  not  affected  by  the 
fact  that  it  contains  void  provisions  attempting 
to  confer  on  the  assifinee  the  power  to  give 
cro<lit  on  snlcK  and  eomi>ound  debts,  and  the 
uower  of  Kubatitution. 

Apiwal  from  district  court,  Garfield  county. 

Action  In  attachment  by  Llebes  Bros.  &  Co., 
against  Rosalie  Falk,  In  which  Cliarles  W. 
DaiTow,  assignee  for  the  benellt  of  creditors 
of  defendant.  Intervened  and  claimed  the  at- 
tac'heti  property.  I'eudlug  the  action,  X.  Falk 
purchaswl  the  propertj-  from  the  assignee,  un- 
der orders  of  tiie  court,  and  was  substituted 
as  Intervener.  From  a  Judgment  for  plalutlfC^ 
inteiTcner  appeals.  Reversed. 

C.  W.  Darrow,  tor  appellant   J.  W.  Dolll- 

son,  for  api)e11ees. 

THOMSON.  J.  On  the  20th  day  of  Feb- 
ruary, 1S90,  Rosalie  Falk  executed,  and  cans- 

1  Rehearing  denied  October  14, 1895. 
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ed  to  be  recorded,  the  following  instrument: 
"This  indenture,  made  tblB  20th  day  of  Feb- 
ruary, A.  D.  1SI>0,  by  and  between  Rosalie 
Falk,  of  Gleuwood  Springs,  In  the  county  of 
Garfield  and  state  of  Colorado,  party  of  the 
first  part,  and  Cbas.  W.  Darrow,  assignee  for 
the  use  and  benefit  of  all  tlie  creditors  of  the 
said  Rosalie  Falk,  of  said  Glenwood  Springs, 
party  of  the  second  part,  witueaseth:  That 
-whereas,  the  party  of  the  first  part  Is  In- 
debted to  dirers  persons  in  considerable  sums 
of  money,  which  she  Is  unable  at  present  to 
pay  in  full,  and  she  is  desirous  to  convey  all 
her  property  for  the  benefit  of  ali  of  her 
creditors,  without  preference  or  priority  oth- 
er than  that  provided  by  law:  Now,  the  party 
of  the  first  part,  in  consideration  of  the  prem- 
ises, and  of  one  dollar  to  her  in  hand  paid 
by  the  party  of  tlic  second  part,  hereby  grants, 
tmrgHlnH,  sells,  assigns,  and  conveys  unto  tlie 
party  of  the  second  part,  and  his  heirs  and 
assigns  and  successors  in  trust,  all  his  lands, 
tenements,  hereditaments,  goods,  chattels, 
property,  and  choses  Inaction,  of  every  name, 
nature,  and  description,  wheresoever  tiie  same 
may  be,  except  such  property  only  as  is  ex- 
empt by  law  from  attachment.  To  have  and 
to  hold  the  said  premises  unto  the  said  party 
of  the  second  part,  and  his  heirs,  assigns,  and 
successors  in  trust.  But  in  trust  and  conH- 
dence.  nevertlielesa,  to  sell  and  dispose  of  the 
said  real  and  personal  estate,  and  to  collect 
the  said  choses  in  action,  using  a  reasmable 
discretion  as  to  the  times  and  modes  of  sell- 
ing and  disposing  of  said  estate,  as  It  re- 
spects making  sales  for  cash  or  credit,  at 
public  auction,  or  by  private  contract,  and 
with  the  right  to  compound  for  the  said 
choses  in  action,  taking  a  part  for  the  whole, 
where  the  trustees  shall  deem  it  exi>edieDt  ao 
to  do;  then  in  trust  to  dlsiiose  of  the  proceeds 
of  the  said  property  In  the  manner  following, 
viz.:  Ist.  To  pay  ail  such  debts  as  by  the 
laws  of  the  Unlteil  States  or  of  this  state  are 
entitled  to  a  preference  In  such  cases.  2nd. 
To  pay  the  costs  and  charges  of  these  pres- 
ents, and  the  expenses  of  executing  the  trusts 
declared  in  these  presents,  'dril.  Tu  distribute 
and  pay  the  remainder  of  the  said  proceeds 
to  and  among  all  the  creditors  of  the  party  of 
the  first  jjart,  ratably,  in  proportion  to  the 
amount  of  their  respective  claims,  and  ac- 
cording to  the  true  Intent  and  meaning  of 
the  act  of  this  state  in  such  cases  made  and 
provided.  And,  if  there  should  be  any  surplus 
after  paying  all  the  creditors  nforeenid,  then 
in  trust:  4th.  To  pay  over  such  surplus  to  the 
party  of  the  first  port,  his  heirs,  executors, 
administrators,  and  assigns.  And  the  said  [mr- 
ty  of  the  first  part  hereby  constitutes  and  ap- 
points the  party  of  the  second  part  his  at- 
torney irrerocnble,  with  power  of  substitu- 
tion, authorizing  him,  in  the  name  of  tlie  party 
of  the  first  part,  or  otherwise,  as  the  case  may 
require,  to  do  any  and  all  acts,  matters,  and 
things  to  carry  into  effect  the  true  intent  and 
meaning  of  these  presents  which  the  party 
of  the  flnt  port  might  do.  If  pensonally  pres- 


ent. And  the  party  of  the  second  part,  hereby 
accepting  the  trust,  covenants  to  and  with 
each  of  said  creditors  and  party  of  the  first 
part  to  execute  the  same  faithfully.  And  the 
party  of  the  first  part  hereby  covenants  with 
the  said  trustee,  from  time  to  time,  and  at 
all  times  when  requested,  to  give  blm  all  the 
Information  in  his  power  respecting  the  as; 
signed  proiwrty,  and  to  execute  and  deliver 
all  such  instruments  of  further  assurance  as 
the  party  of  the  second  part  shall  advise  to 
be  necessary,  In  order  to  carry  into  effect  the 
true  Intent  and  meaning  of  these  preswits; 
and  said  party  of  the  first  part  annexes  hereto 
an  Inventory,  under  oath,  of  all  her  real  and 
personal  property,  according  to  her  best  knowl- 
edge, information,  and  belief,  together  with 
her  estimated  value  of  the  said  property,  and 
also  annexes  hereto  a  list  of  all  her  creditors, 
with  their  names,  their  residences,  and 
amounts  of  their  claims,  respectively,  to  all 
of  which  reference  is  hereby  made,  and  which 
are  made  part  ond  parcel  hereof,  the  same  be- 
ing marked  'Schetiule  A'  and  'Schedule  B,'j 
respectively.  In  testimony  whereof,  the  par- 
ties hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  hereinabove  writ-' 
ten.  Uosalie  Falk.  [Seal.]  C.  W.  Darrow. 
[Seal.]  i 

"State  of  Colorado,  County  of  Garfield— ss. : , 
I,  Clifford  C.  Parks,  a  notarj'  public  within 
and  for  said  county,  in  the  state  aforesaid,! 
do  hereby  certify  that  Rosalie  Falk,  who  Is' 
personally  known  to  me  to  be  the  same  pei>' 
son  whose  name  is  subscribed  to  the  forego-, 
Ing  instrument  of  writing,  appeared  before' 
me  this  day,  In  person,  and  acknowledged 
that  she  signed,  sealed,  and  delivered  the 
said  instiiiment,  as  her  free  and  voluntary^ 
act,  for  the  uses  and  purposes  therein  set 
forth.  Given  under  my  hand  and  notarial' 
seal  this  20th  day  of  February,  A.  D.  1890.' 
LSeal.]    Clifford  C.  Parks,  Notary  Public." 

Annexed  to  the  instrument  is  an  Inventory 
of  pro!>erty  and  a  list  of  creditors,  marked,' 
resi)ectiveiy,  "Schedule  A"  and  "Schedule  B." 

On  the  20th  day  of  August,  1890,  Llebes 
Bros.  &  Co.  causetl  a  writ  of  attachment, 
which  had  been  Issued  in  an  action  com- 
menced by  them  against  Rosalie  Falk,  to  be 
levied  upon  lots  30,  31,  and  32  In  block  34, 
in  Glenwood  Springs,  Garfield  county,  as  her 
property.  These  lots  do  not  appear  In  the 
inventory.  Charles  W.  Darrow,  the  grantee 
in  the  foregoing  deed,  intervened,  claiming 
the  property,  and  praying  the  removal  of 
the  cloud  upon  his  title  ereatwl  by  the  at- 
tachment levy.  Afterwards,  In  the  course 
of  the  execution  of  the  trust  confided  to  him 
by  the  deed,  Dan-ow,  acting  imder  the  or- 
ders of  the  district  court,  aud  with  its  ap- 
proval, sold  and  conveyed  the  attached  prop- 
erty to  N.  Falk,  who  was  thereupon  snbstl- 
tuted  as  InteiTener,  and  filed  his  supplemen- 
tal petition  in  intervention.  The  subsequent 
proceetlings  In  the  cause  were  conductetl  in 
his  name,  as  substituted  Intervener.  At  the 
bearing  the  Interreno:  offered  In  evidence  the' 
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deed  from  Bosalie  Falk  to  Darrow,  together 
vrltb  the  annexed  inventory  and  list  of  cred- 
Iton.  Objection  by  tbe  defendant,  on  a  va- 
riety of  grounda,  to  the  Introduction  of  these 
documents,  was  sustained,  and  the  intorvener 
—being,  tberetore,  unable  to  jfcore  title  In 
himself— was  nonsuited.  He  appeals  to  this 
court  from  tbe  Judgment  of  nonsuit 

Tbe  only  quratlon  In  the  case  Is  whether 
the  deed  to  Darrow  was  a  TaUd  assignment 
for  the  benefit  of  creditors.  If  it  was,  tbe 
Judgment  must  be  rerersed;  If  not.  It  must 
stand.  Tbe  objections  urged  to  the  deed 
are— First,  that  it  does  not  have  the  effect 
of  conveying  all  of  the  property  of  the  gran- 
tor, because  tlie  property  in  question  here 
was  onUtted  from  the  Inventory;  second, 
that  there  was  no  affidavit  to  the  inventory 
and  list  of  creditors,  as  required  by  law; 
third,  tliat  tbe  deed  does  not  provide  for  the 
distribution  of  the  grantor's  property  among 
all  her  creditors  acceding  to  their  respective 
claims,  because  tbe  list  of  creditors  Is  incom- 
plete; and,  fourth,  that  the  deed  conferred 
upon  the  assignee  the  power  to  sell  on  cred- 
it, and  to  use  his  own  discretion  as  to  time 
and  method  of  making  sales. 

1.  Tbe  deed  is,  In  terms,  a  conveyance  to 
Darrow  of  all  the  lands,  tenements,  goods, 
chattels,  property,  and  cboses  In  action  of 
tbe  grantor,  of  every  name,  nature,  and  de- 
scription, wh««8oever  tbe  same  may  be.  ex- 
cept property  exempt  by  law.  Assignments 
for  tbe  benefit  of  creditors,  in  this  state,  are 
regulated  by  the  act  of  tlie  legislature  of 
April  10,  1885  (Sess.  Laws  18S5,  p.  43).  Tbe 
first  and  second  sections  are  as  follows: 

"Section  1.  Any  person  may  make  a  gen- 
eral assignment  of  all  his  property  for  the 
benefit  of  bis  creditors,  by  deed,  duly  ac- 
knowledged, which,  when  filed  for  record  In 
the  office  of  the  clerk  and  ,  recorder  of  the 
wiunty  where  the  assignor  resides,  or,  if  a 
non-resident,  where  his  principal  place  of 
business  is,  in  this  state,  shall  vest  In  the 
assignee  the  title  to  all  tbe  pn^rty,  real 
and  pMvonal,  of  the  asslguOT,  in  tmst,  for 
tbe  use  and  benefit  of  such  creditors. 

"Sec.  2.  The  assignor  shall  annex  to  such 
assignment  an  inventory,  under  oath,  of  his 
estate,  real  and  persoiutl,  according  to  the 
best  of  his  knowledge,  with  the  estimated 
value  thereof,  and  also  a  list  of  his  creditors, 
giving  their  names,  residence  if  known,  and 
the  amount  of  Uidr  respective  danands;  but 
such  Inventory  shall  not  be  conclusive  of 
the  amoimt  of  the  assignor's  estate,  wx  shall 
the  oml8sl<m  of  any  property  from  such  in- 
ventory defeat  the  assignment  or  conveyance 
of  the  same." 

Construing  these  two  sections  together.  It 
seems  quite  dear  that  the  effect  of  a  deed 
of  assignment  must  be  determined  from  its 
own  language.  If  It,  lb  terms,  embraces  all 
the  property  of  the  assignor.  It  is,  in  so  tax, 
a  compliance  irith  the  law.  Tbe  annexed  in- 
ventory was  not  intended  to  be  a  part  of  it, 
or  to  limit  its  effect,  or  in  any  manner  con- 


trol Its  operation.  This  Is  evldoit  from  tbe 
language  used  In  reference  to  what  the  in- 
ventory shall  contain.  It  Is  not  required  to 
be  correct  absolutely,  but  only  to  tbe  best 
of  the  assignor's  knowledge;  and,  in  order 
to  avoid  any  confusion  as  to  its  purpose,  the 
statute  expressly  provides  that  it  shall  not 
be  conclusive,  but  that  the  omiarion  from  it 
of  any  of  the  assignor'a  estate  shall  not  de- 
feat the  assignment  or  conveyance  of  the 
omitted  property.  Besides,  it  Is  the  deed 
which,  by  the  terms  of  section  1,  vests  In 
the  assignee  the  title  to  the  property;  and, 
by  tbe  terms  of  section  2,  the  Inventory  and 
list  are  merely  annexes.  It  Is,  therefore,  by 
the  language  of  the  deed  ttiat  the  title  of 
the  assignee  must  be  determined,  without  ref- 
erence dther  to  the  Inventory  or  the  list 
of  creditors.  The  exception  in  this  deed  of 
property  exempt  by  law  from  execution  is 
permitted  by  section  24  of  tbe  act.  Counsel 
refers  va  to  tlie  case  of  Palmer  v.  McCarthy, 
2  Colo.  App.  422,  31  Pac.  241,  as  sustaining 
his  position  upon  the  effect  of  the  Inventory. 
In  tbe  opiulon  in  that  case  the  following 
passage  occurs:  "It  Is  a  weU-settied  role  of 
construction  that  when  tbe  deed,  tn  general 
terms,  purpcHrts  to  ctmvey  all  the  property, 
and  afterwards  enumamtes  and  dertgnatea 
the  property  assigned,  such  special  deirigna- 
tion  controls  the  general  words,  makes  the 
assignment  special,  Instead  of  genwal,  and 
renders  the  deed  inoperative  and  void."  It 
will  not  do  to  detach  this  from  the  remain- 
der of  tbe  opinion,  and  cite  it  as  a  construe- 
tion  of  the  statute.  By  isc^tlng  a  passage 
from  Its  context  In  a  treatise  npon  any  sub- 
ject, a  meaning  may  be  extracted  entirely 
different  from  what  tbe  author  desl^ied. 
To  ascertain  what  the  court  Intended  In  mak- 
ing, in  tiie  course  of  a  decision,  a  general 
statement  of  a  legal  principle,  the  statement 
must  be  considei-ed  in  the  connection  where 
it  occurs,  and  be  intopreted  1^  the  facts  of 
the  particular  case  in  which  It  is  used.  There 
Is  no  question  of  the  correctness,  considered 
as  a  general  proposition,  ot  the  rule  announ- 
ced by  tbe  learned  author  of  the  opinion;  and 
there  is  no  question  of  its  applicability  to  the 
facts  of  the  case  which  he  was  consld^ng. 
The  assignment  there  was  of  the  accounts, 
debts,  goods,  etc.,  named  and  specified  in  a* 
schedule  and  inventory  to  be  thereafter  filed 
and  be  supplements  the  paragraph  quoted 
with  the  following  language,  from  which  it 
can  readily  be  seen  bow  he  intended  to  be 
understood:  "There  are  In  tbe  deed  of  con- 
veyance no  words  evidencing  either  tbe  de- 
sire <x  intention  to  convey  all  the  ptapaty 
of  the  assignor.  The  only  conclusion  that 
can  be  legally  deduced  from  the  language 
used  Is  that  the  assignment  was  to  be  spe- 
cial, of  the  property  enumerated,  via.  *all  ot 
the  accounts,  debts,  dues,  notes,  bills,  bonds, 
and  demands,  goods,  wares,  and  mwdias- 
dlse,  named  and  spedfled  In  a  schedule  and 
InventfHry  to  b«  herdnafter  filed.*  Tbo  lan- 
guage used.  Instead  of  negativing  every  pr»- 
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flumptlon  tiut  there  mu  other  property,  not 
conveyed,  -would  clearly  indicate  that  the 
property  conveyed  was  specially  selected  and 
set  apart  from  the  body  oC  the  estate.  It  fol- 
lows from  the  anthwltles  dted  that  in  this 
respect  the  deed  was  void  and  Invalid." 
While  the  rule  with  which  counsel  confronts 
118  was  pn^rly  announced  in  that  case,  and, 
as  stated,  is  explanatory  of  the  condusiMi 
reached  upon  the  &cts,  it  has  no  applicabili- 
ty whatever  here.  The  title  to  the  lots  cou- 
stituting  the  subject-matter  of  this  suit  pass- 
ed to  the  assignee  by  the  deed,  provided  the 
asdgmnent  was  otherwise  good. 

2.  The  next  objection  is  that  there  was  no 
affidavit  to  the  inventory  and  list  of  credit- 
ors, aa  required  by  law.  This  obJectltHi  do^ 
not  give  us  much  trouble.  The  statute  does 
not  require  the  list  of  creditors  to  be  verified, 
but  both  the  Inventory  and  list  were  verified. 
We  need  not  inquire  what  effect  the  entire 
want  of  an  inventory  would  have  upon  the 
deed,  because  there  Is  no  want  of  anything 
here  which  the  statute  demands.  Tlie  assign- 
or must  annex  to  the  deed  "an  Inventory  im< 
der  oath."  The  inventory  before  us  Is  part 
of  an  affidavit  which  commences  as  follows: 
"The  following  is  a  true  and  complete  In- 
venttxry  of  all  the  real  and  personal  propo^ 
of  Rosalie  Folk,  according  to  her  best  knowl- 
edge, inf«H'matIon,  and  bdlef,  together  with 
bar  estlnutted  value  of  the  said  property,  viz." 
Tbe  Inventory  succeeds  this  Introduction,  and 
bas  appended  to  It  the  following  certificate: 
"State  of  ColcHiido,  County  of  Garfield— bb.: 
Sub9CTit>ed  and  sworn  to  before  me  this  20tb 
day  of  February.  A.  D.  1890.  [Seal.]  Clifford 
C,  Parks,  Notary  Public."  If  tbls  Is  not  "an 
Inventory  under  oath,"  the  words  are  without 
meaning.  Here,  again,  the  case  of  Palmer 
V.  McCarthy  is  relied  on.  Counsel  has  ex- 
tracted the  idea  from  the  language  of  the  de- 
dfilon  in  tliat  case  tbat  the  inventory  must 
be  followed  by  an  affidavit.  This  Is  a  mis- 
conception of  the  decision.  The  following  la 
what  was  decided:  "The  statute,  as  In  all 
cases  where  such  language  Is  used,  requires 
an  affidavit  subscribed  by  the  party,  anil  the 
certificate  of  an  officer  that  an  oath  was  :id- 
ndnistered."  Here  was  an  affidavit,  of  which 
the  Inventory  was  a  part,  subscribed  by  the 
party,  and  the  certificate  of  an  officer  that 
an  oath  was  administered.  Compliance  with 
the  law  could  not  well  he  more  exact. 

3.  We  think  It  sufficiently  appears  from  the 
language  of  the  deed  that  it  was  made  for 
the  benefit  of  all  the  assignor's  creditors,  in 
proportion  to  the  amount  of  their  icsiiettive 
claims,  within  tlie  meaning  of  the  law.  It 
is  true  that  it  makes  provision  for  the  pay- 
ment of  preferred  debts,  and  the  expenses  of 
executing  the  trust,  and  for  the  ratable  dis- 
tribution of  the  residue  only;  but  section  25 
of  the  statute  provides  for  the  payment  of 
certain  specified  preferred  claims,  prior  to  the 
payment  of  dividends  to  the  general  credlttMrs, 
and  section  20  provides  for  the  payment  of 
ib»  expenses  of  the  trust   These  provisions 

v.42P.nal— 4 


in  the  deed  fw  tlie  payment  of  expct^es  and 
prtferred  claims  was  unnecessary,  but  th.>y 
amounted  to  nottalOK  mwe  than  exprefsionn 
of  what  the  statute  had  already '  declared, 
leaving  the  deed  to  operate  precisely  as  the 
law  provide  it  aball  operate.  But  counsd's 
specific  objection  Is  baaed  uptm  a  defective 
list  of  credittOT.  Tbe  list  ot  creditors  Is  no 
part  oi  the  deed.  ISie  deed  Its^  provides 
for  the  distribution  of  the  estate  among  the 
creditors,  and  a  creditor's  rights  cannot  be 
imjudiced  by  the  (unlaBlon  of  his  name  from 
tbe  list  There  is  nothing  In  Hie  statute  from 
which  we  can  infer  tbat  the  list  of  creditws 
was  Intended  to  be  any  test  of  tbe  character 
of  the  deed. 

4.  We  have  been  r^ened  to  a  number  of 
casea  In  which  It  hi  held  that  a  deed  of  a»- 
rignment  which  empowers  an  asie^ee  to  sell 
tor  cash,  m  upon  credit,  In  his  dlscretitm,  or  to 
compound  w  compKxnlse  the  debts  due  the 
estate,  rend«-B  tlie  assignment  voiA  npaa  Its 
face,  as  having  the  effect  to  hinder  and  delay 
creditors.  Qenerally  speaking,  this  Is  well* 
settled  law.  Where  an  Indlvldnal  Incurs  an 
obligation  to  pay  money,  It  Is  payaUe  imme- 
diately upon  Its  maturity;  and  a  transfer  of 
pr<4>erty,  wbetha  by  a  deed  ostensibly  tor 
the  benefit  of  creditors,  or  otherwise.  In  sndi 
manner  that  its  payment  may  be  dtf eated  or 
irastponed,  is  a  fraud  upon  the  person  to 
whom  the  debt  is  owing.  A  pow«  In  an  as- 
signee to  sell  the  property  of  an  Insolvent  es- 
tate on  credit  is  prejudicial  to  the  rights  of 
creditors,  because  tbe  effect  of  Its  exendse 
would  be  to  delay  the  payment  ot  their  idaims. 
So.  also,  a  discretionary  power  in  the  assignee 
to  compromise  debts  due  the  estate  might  be 
an  impairment  of  the  creditOTs'  rights.  But 
the  statutory  conditions  under  which  these  de- 
cisions were  rendered  differed  materially  txtan 
those  existing  here.  There  was  no  special 
statute  to  be  construed,  which  entered  Into 
I  and  controlled  assignments  for  the  benefit  of 
creditors.  There  was  the  same  provision  of 
the  statute  of  frauds  which  we  have,— -tbat 
every  assignment  of  any  Interest  In  lands, 
I  goods,  or  things  In  action,  made  with  intent 
to  hinder,  delay,  or  defraud  creditors,  should, 
an  against  persons  so  hindered,  delayed,  or 
defrauded,  be  void;  but  the  assignee  took  the 
title  subject  to  no  restrictions  by  any  statute 
,  governing  his  proceetlings  tn  the  management 
I  and  !%ttlement  of  the  insolvent  estate.  Tbe 
,  deed  was  tbe  source  of  his  powers,  and,  if 
they  were  iu  derogation  of  the  rights  of  cred- 
itors, the  latter  had  no  protection  against 
them,  except  by  Invoking  the  law  declaring 
the  instrument  granting  them  void.  The  rea- 
soning of  these  decisions  Is,  therefore,  not  ap- 
plicable to  cases  aridng  in  this  state.  Here 
the  entire  proceedings  of  the  assignee  are  pre- 
scribed by  statute.  He  has  no  powers  except 
those  whicli  the  statute  gives  him.  Tliere  are 
two  essentials  to  a  valid  assignment:  First, 
that  It  embrace  all  the  property  of  the  as- 
signor; and,  second,  that  It  be  made  tot  tbe 
benefit  of  all  liis  creditors^  in  iffoportion  to 
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the  amount  of  their  respective  claims.  A  deed 
c'uutainliig  these  requisites,  when  died  for  rec- 
ord, vests  lu  the  asslKoce  the  title  to  the  as- 
signed pi-opei-ty,  in  trust  for  the  use  and  ben- 
efit of  the  creditors.  His  authority  thereafter 
Is  statutory.  From  the  time  when  be  ac- 
cepts the  trust,  down  to  the  time  when  he 
makes  his  final  settlement,  his  duties  are  mi- 
uutely  prescribed,  and  his  powers  carefully  de- 
fined. He  is,  throughout,  under  the  sui>erTl- 
siou  of  the  district  court.  He  must  give  bond, 
with  sureties,  to  be  approved  by  the  clerk 
of  the  court,  for  the  faithful  execution  of  his 
trust.  He  must  report  his  proceedings  from 
time  to  time,  as  required.  He  may  be  re^ 
moved  by  the  court  or  Judge  for  neglect  In 
the  performance  of  his  duties.  He  makes 
sales  of  real  and  personal  property,  subject 
to  the  approval  of  the  Judge.  The  collecttMi 
of  debts  due  the  estate,  and  the  recovery  of 
property  belonging  to  it,  are  regulated  by  law. 
Dividends  are  made  among  the  creditors  upon 
the  order  of  the  court,  and  when  the  estate 
is  fully  closed  the  aasignee  and  his  sureties 
are  discharged  by  the  court  or  judge.  It  will 
thus  be  seen  that  the  authority  of  the  as- 
signee Is  derived  from  the  statute,  and  not 
from  the  Instrument  of  assignment.  The  low- 
ers which  an  assignor  may  assume  to  grunt  by 
his  deed  are  without  effect  If  they  are  In 
accord  with  those  conferred  by  tlie  statute, 
they  are  superfluous;  If  not,  they  are  void. 
The  itowpr  conferred  upon  this  af*slgnee  to 
give  (Tedit  upon  sales  and  compound  debts, 
and  the  power  of  substitution,  are  nullities; 
they  are  without  force,  and  meaningless;  and, 
the  deed  contniuing  the  statutory  requisites 
essential  to  Its  validity,  its  effect  Is  not  ini- 
IMiired  by  the  presence  of  superfluous  aiwl  nu- 
gatory matter,  which  may  l)e  rejected  from 
it,  and  considered  as  If  It  were  not  there.  Our 
law  regards  asnlgninents  of  this  kind  with 
favor,  and  where.  In  their  important  features, 
they  conform  to  the  statute,  tfaoy  will  be  up- 
held. 

The  decision  of  the  court  that  the  deed  was 
Invalid,  and  was  not  receivable  in  evidence 
in  behalf  of  the  intervener,  was  erroneous, 
and  the  Judgment  nmst  therefore  be  reversed. 
Reveraed, 


LA  JUNTA  &  LAMAR  CANAL  CO.  t. 

HESS.1 

(t'oiirt  of  Appeala  of  Colorado.    Sept.  8,  IHOo.) 

1KRI0A.T10N— -SaLB  OF  RifiHTS  —  CONDITIONS  —  EN- 
FORCEMENT. 

1.  Where  deinU  of  water  rights  provide 
that  when  the  ffrniitnr  (an  irrigation  company) 
wHh  a  miraber  of  water  rights  eqiinl  tf)  Itn  es- 
timated ciiiiiil  cnimcity.  and  two-thirds  of  tho«e 
rights  arc  pnid  for.  the  title  to  the  eiiual  Khali 
pass  to  the  granteeB,  and  the  c-nmpauy  received 
payment  for  more  than  two-thirds  of  all  the 
rights  soil),  and  it  sold  rights  in  exeesB  of  the 
capacity  of  the  canal,  so  that  the  consumers 
rould  not  receive  the  quantities  of  water  pnr- 


1  Rehearing  denied  Uutuber  14.  181)5. 


chased,  the  grantees  are  entitled  to  have  the 
title  to  the  canal  conveved  to  them. 

'2.  The  facft  that  u>e  company's  reservoirs 
might  increase  the  capacity  of  the  canal  to  fur- 
nish water  did  not  excuiie  the  company  from  ex- 
ecuting its  contract  in  such  deeds. 

it.  Where  an  irrigation  company's  deed  pro- 
vided that  on  the  hap(>ening  of  certain  contin- 
gencies the  board  of  directors  should  designate 
fave  holders  of  watCT  rights,  who  were  to  or- 
ganize a  new  company,  the  court  conld  not,  on 
the  happening  of  Bald  contiugeucies,  aiipoint 
said  persons,  but  ahoahl  direct  said  directors  to 
do  so. 

Appeal  from  district  court,  Prowers  county. 

Bill  by  John  Hess  against  the  La  Junta  & 
Lamar  Canal  Company  to  compel  the  per- 
formance of  a  ccrtuin  contract  Plaintiff 
had  decree,  and  defendant  appeals.  Revers- 
ed. 

John  Hess  filed  a  bill,  on  behalf  of  himself 
and  other  purchasers  of  water  from  the  La 
Junta  &  Lamar  Canal  Company  and  its  pred- 
ecessor, the  Arkansas  River,  I^^od,  Reservoir 
&  Canal  Company,  to  compel  the  perform- 
ance of  a  certain  condition  specified  In  his 
deed,  and  In  all  others  which  were  Issued  by 
the  canal  company,  providing  generally  for 
the  transfer  to  the  purchasers  by  the  com- 
pany of  the  title  to  and  control  of  the  canal, 
on  tlie  liappenlng  of  certain  events.  Wheth- 
er the  agreement  lltemlly  provided  for  the 
transfer  of  title  Is  unimportant,  but  the  agree- 
ment in  this  respect  is  set  out  In  that  jmr- 
tion  of  the  deed  which  is  contained  in  the 
statement.  He  averred  the  occurrence  of  the 
events  ou  which  the  right  to  control  arose, 
and  otherwise  stated  his  right  of  action.  The 
deed,  in  so  far  as  it  Is  under  consideration 
in  tills  opinion,  is  as  follows: 

"Know  all  men  by  these  presents,  that  the 
Arkansas  iUvcr,  Laud.  Itosen'oir,  and  Canal 
Company  (a  corporation  existing  under  the 
laws  of  the  state  of  Colorado),  of  the  first 
part,  and  John  Hess,  of  the  county  of  Bent 
and  state  of  Colorado,  of  the  second  imrt,  for 
and  in  consideration  of  the  sum  of  fifteen 
hundred  dollars  paid  by  said  second  party, 
the  receipt  whereof  is  hereby  acknowledgwl 
Ijy  said  first  party,  and  In  consideration  of 
ttic  mutual  covenants  and  agreements  In  this 
deed  contained,  to  be  performed  and  kept  by 
both  of  said  parties,  and  hereafter  Bi>ecifical- 
ly  mentione«l,  the  said  first  i)arty  hereby 
grants,  1>argalns,  sells,  and  conveys  to  the 
said  second  party,  his  heirs  and  assigns,  one 
nud  one-lialf  water  right;  that  is  to  say,  the 
right  to  the  use  of  water  flowing  through  the 
canal  of  said  first  party,  each  water  tight 
representing  one  and  forty-four  one-hun- 
dredths  (1.44)  cubic  feet  of  water  flowing  un- 
der a  weir  per  sectmd,  subject,  however,  to 
the  following  resei-vatIon.s  and  conditions,  to 
which  aald  party  of  the  second  part  expressly 
agives:  Fli'st.  Said  company  to  furnish  the 
said  water  to  the  second  party  or  assigns  con- 
tinuously during  the  Irrigating  season,  ex- 
cei)t  as  hereiiinftor  provided,  and  at  no  other 
time,  unless  with  consent  of  company  there- 
to in  writing.  Second.  Said  water  shall  bo 
used  for  IriigatlDg  and  domestic  purposes  on 
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tlie  following  described  tract  of  land,  to  wit, 
OD.e  hundred  and  twenty  acres  in  the  south- 
west quarter  of  section  18,  township  22 
south,  of  range  4G,  within  Bent  county,  Gol- 
oradou  Third.  Said  comirany  expresttly  re- 
Eierves  to  Itself  the  right  to  distribute  the  wa- 
ter from  its  said  canal  In  accordance  with 
such  rights  and  priorities  as  are  or  may  here- 
after be  established  or  decreed,  and  this  deed 
ia  received  by  the  party  of  the  second  part 
subject  to  such  priorities.  Fourth.  The  said 
second  party,  his  befrs  or  assigns,  shall  not 
permit  said  water,  or  any  portion  thereof,  to 
be  furnished  as  aforesaid,  to  run  to  waste; 
but,  as  soon  as  a  sutQcient  quantity  shall 
have  been  used  for  the  purposes  herein  allow- 
ed, the  said  second  party,  his  heirs  or  as- 
signs, sfaati.  In  such  a  manner  as  the  first 
party  may  prescribe,  notify  the  first  party 
that  the  said  water  way  be  shut  off,  and  shall 
also  give  the  first  party  timely  notice  when 
the  same  shall  be  ngaln  needed  for  the  pur> 
poses  aforesaid;  but  In  no  case  shall  the 
amount  of  said  water  taken  or  received  at 
any  time  by  said  second  party,  his  heirs  or 
assigns,  exceed  the  quantity  first  herein  re- 
ferred to.  Fifth.  The  said  company  shall  de- 
liver said  water  at  such  point  or  points  along 
the  line  of  said  canal  or  ditch,  or  from  any 
of  its  resen^oirs,  or  either  or  all.  as  It  may 
determine  to  be  the  most  practicable,  and  the 
manner  of  withdrawing  and  regulating  the 
supply-  of  said  water  from  said  company's 
canal,  ditch,  or  reservoir  shall  be  prescribed 
by  said  company,  and  shall  at  all  times  be 
under  Its  control,  as  determined  and  direct- 
ed by  the  board  ot  directors  of  said  company. 
The  head  gates,  flumes,  weirs,  or  other  ar- 
rangements through  which  the  water  hnvby 
sold  shall  be  drawn  off  from  the  said  c<m- 
pany's  canal,  ditch,  or  reservoirs  shall  be 
made  and  placed  in  position  by  said  com- 
pany, but  at  the  cost  of  the  said  second  par- 
ty, who  shall  be  liable  also  for  the  exi>enae  of 
keeping  the  same  In  good  repair  and  condi- 
tion, and  the  said  company  may  collect  and 
enforce  the  payment  of  all  sums  expended  for 
Raid  purposes  In  the  same  manner  as  pre- 
scribed for  collecting  and  enforcing  assess- 
ments. •  •  •  Tenth.  It  te  further  agreed 
that  the  Irrigating  season  shall  comments 
April  Ist,  and  continue  to  November  first,  of 
each  and  every  year,  and  that  thereafter  wa- 
ter shall  be  conveyed  for  domestic  purposes 
whenever  reasonably  practicable,  subject  to 
the  right  of  sold  first  party  to  repair,  enlarge, 
or  extend  said  cannl. 

'It  Is  hereby  further  stipulated  and  agreed 
that  when  sold  first  party  shall  have  sold,  nnd 
shall  have  outstanding  and  in  force,  a  number 
of  water  rights  equal  to  the  ^Imated  caijaclty 
of  the  company's  dltdi  to  famish  water,  and 
two-fifths  at  the  contract  price  for  the  mme 
Aall  have  been  paid,  then  the  holder  or  hold- 
ers of  ffoch  contracts  for  water  rights  idmll 
have  a  voice  and  vote  In  the  management  of 
ibe  aflalra  of  said  company's  canal,  pnip(ntlon- 


al  to  the  interest  which  said  second  party's  con- 
tract bears  to  the  entire  number  of  contracts 
outstanding;  and  when  two-thirds  of  ail  such 
outstanding  rights  have  been  fully  paid  for, 
according  to  the  terms  of  tlie  several  contmcts 
entered  Into,  then  the  title  to  said  canal  shall 
pass  to  the  ownei-s  and  holders  of  contract  for 
such  water  rights  at  the  time,  on  the  plan 
following:  Within  sixty  dnya  thereafter,  at 
such  time  as  may  be  fixe<l  by  tlie  board  of 
directors  of  first  porty,  said  board  of  directors 
of  said  first  party  shall  hold  a  meeting  f<H*  the 
purpose,  and  thereat  designate  five  persrais, 
who  are  at  that  time  owners  of  water  rights 
imder  said  ditch,  to  bo  the  Incorporators  of  a 
new  company,  to  he  Incorporated  imder  the 
laws  of  the  state  of  Colorado,  and  which  said 
five  persons  shall  within  thirty  days  th««after 
subscribe  to  articles  Incorporating  a  stock  com- 
pany under  a  new  name,  and  said  five  persons 
eOiall  be  the  directors  for  Ibe  first  year;  and. 
Immediately  following  the  signing  and  filing 
of  articles  of  inc(»poratlon,  the  directors  there- 
of a^all  organize,  make  by-laws,  procure  a  seal, 
and  otherwise  proceed  as  the  law  directs;  and 
at  said  time  they  shall  Issue,  of  the  capital 
stock  of  tbe  new  cmnpany,  full  paid,  to  the 
owners  of  said  water  rights,  such  a  proportlm 
of  the  whole  of  said  stock  as  the  water  right 
each  owner  th«%o(  has  will  bear  to  the  whole 
amonnt  of  mtter  rights  sold  as  aftveeald,  and 
second  party  hereby  agrees  to  accept  and  re- 
ceive the  stock  of  said  new  company  as  af<w«- 
seld;  and  when  said  watn:  rights  shall  have 
been  fully  paid  as  afwesald,  and  when  seld 
five  persons  shall  have  been  named  as  ber^n 
provided  by  first  party,  and  said  five  persons 
notified  In  writing  of  that  fact,  and  that  said 
water  rights  have  been  fully  paid,  as  aforesaid, 
then  the  obligations  of  this  company,  said  first 
party,  in  respect  to  said  ditch,  and  the  keepliw 
the  same  In  repair,  or  supplying  water  through 
the  same,  or  any  other  ditch,  canal,  or  resorvolr 
ronnerted  therewith,  shall  cense,  and  the  said 
new  company,  and  the  stoekbolders  tb«eof, 
shall  tlH*rpafter  be  the  oxruers  and  In  control  of 
the  said  ditch,  and  the  water  of  the  same. 
Now,  therefore,  said  second  party  does  hereby 
agree  with  snid  first  party  that  this  deed,  ai^ 
the  right  of  snid  second  party  to  vote  and  have 
a  voic-e  in  the  nianngenient  of  the  company,  Is 
subject  to  the  limitation  that  said  second  par- 
ty sliall  not.  1^  reason  of  anything  In  this 
deed  contained,  or  by  reason  of  any  relation  he 
may  lK>nr  to  this  company,  arising  ont  ct  said 
water  right,  Tk  entitled  to  claim,  demand,  or 
receive  any  port  or  portion  of  any  mim^ 
arising  out  of  the  sale  of  any  stock  of  said 
company,  fliould  the  said  company  find  It  nec- 
e!!»iry  to  Increase  Its  capital  stock;  and  the 
said  second  party  Is  to  he  allowed  a  voice  and 
vote  only  as  relates  to  the  said  company's  af- 
fairs at  the  time  of  executing  this  deed,  and 
necessary  to  securing  to  said  second  party  the 
fullest  enjoyment  of  nld  second  party's  water 
right.  It  Is  further  agreed  that.  If  said  five 
pmom  provided  to  be  appointed  to  Incnpmite 
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a  new  company  ebould  decline  or  fall  to  Incor- 
porate said  new  coropany  as  herein  contem- 
plated, then  tbe  first  party  may,  within  thirty 
days,  appoint  others  for  said  purpose,  and  so 
continue  to  appoint  persona  until  said  company 
Is  Incorporated  as  herein  provided.  And  it  Is 
farther  a^eed  that  the  said  first  party  will 
dellT^  said  ditch  to  the  water-right  owners  as 
aforesaid,  and  at  tbe  time  and  mann«  afore^ 
said,  free  of  any  debts  against  the  same." 

That  part  of  the  plaintiff's  case  which  was 
dependent  upon  proof  of  the  sale  of  water 
rights,  and  tbe  payments  made  for  them,  was 
disposed  of  by  a  stipulation  which  la  In  tbe  fol- 
lowing t^ms: 

"It  is  hereby  agreed  between  opposing  coun- 
sel—and the  same  may  be  taken  aa  true,  with- 
out further  evldoice— that  there  has  been  is- 
sued, to  be  satlBfled  from  the  property  in  con- 
troTeray,  by  the  Ijbl  Junta  &  I«mar  Canal 
Company  and  Its  iH-edecessor  to  Interest,  the 
Arkansas  Hlver,  I^tnd,  Reserroir  &  Canal  Com- 
pany, i\'ater  rights  repreeentinf;  at  least  ten 
hundred  and  ten  (1,010)  cubic  feet  of  water  per 
second  of  time,  substantially  In  the  form  as  set 
forth  in  the  deed  of  tbe  plaintiff,  Hesfi,  and 
that  at  least  two-thirds  of  said  water  rights 
hare  been  paid  for  in  full,  and  that  water 
deeds  have  been  issued  thereupon  to  the  hold- 
ers; the  snid  water  deetls  being  subatautiaily 
in  tlie  form  of  that  hold  by  plaintiff.  Hess." 

There  waa  no  other  testimony  respecting 
the  number  of  persons  who  had  become  pur- 
chasers by  similar  deeds,  nor  anything  to 
show,  what,  or  how  much,  water  bad  been 
i^sed  in  irrigation  by  tliose  who  bad  acquired 
righta.  There  was  evidence  offered  respect- 
ing the  amount  of  water  essential  to  irrigate 
80  acres  of  land,  and  the  probable  number  of 
days  during  which  that  water  aliould  be  ap- 
plied. Reapcctlng  the  estimated  capacity  of 
the  ditch  to  furnish  water,  the  evidence  waa 
directed  to  three  points:  One,  to  show  the  ex- 
tent rjf  the  diversion  by  the  canal  company; 
anotlier,  Its  cubical  capacity  to  carry  water; 
and,  third,  its  actual  capacity  to  deliver  to 
the  coDsuiners  who  bad  become  purchasers 
by  contract.  There  was  no  testimony  show- 
ing exactly  how  much  the  company  or  Its 
predecessor  had  diverted,  nor  whether  it  had 
acquired  a  title  to  either  such  right  as  comes 
from  tbe  diversion  alone,  or  such  as  may 
come  from  the  conjunction  of  dlverelon  and 
subsequent  application.  The  only  evidence 
the  plaintiff  offered  to  establish  the  diversion 
was  the  decree  adjudicating  the  priority  of 
the  ditch  and  Its  number.  According  to  this 
decree,  it  had  a  priority  over  aubsequeut  ap- 
propriators  for  7fil.8  cubic  feet  of  water. 
Whether  the  normal  supply  In  the  river  was 
enough  to  satisfy  all  antecedent  priorities, 
and  give  the  company  this  amount  of  water, 
does  not  appear.  We  are  left  entirely  In  the 
dark  as  to  what  water  the  company  had  ac- 
quired a  right  to,  what  It  could  distribute 
during  various  seasons,  how  much  was  in 
U8^  and,  geucrally,  what  Its  capacity  to  fur* 


nish  water  was  or  might  be.  The  only  two 
things  which  tend  In  this  direction  at  ail  were 
the  decree  awarding  It  a  priority  for  the 
specified  amount,  and  the  engineer's  measure- 
ments of  Its  cubical  capacity.  It  was  meea- 
ured  by  engineers  at  various  points  from  one 
near  Ite  head  gate  to  one  some  20-odd  miles 
below.  The  meagemcBs  of  this  proof  is  more 
fully  illustrated  by  the  statement  of  the 
length  of  the  ditch.  It  was  113  milee  from 
Its  head  gate  to  the  end.  The  measurements 
taken  were  some  fonr  in  number,  at  different 
points  of  the  line,  as  stated.  According  to 
them,  the  ci^city  of  the  canal  at  the  head 
gate  waa  1,533  cubic  feet  At  the  waste 
gate  below  It  was  952,  20  miles  below  it  was 
671.  and  at  the  other  point  It  was  681,  cubic 
feet  per  second.  Otherwise  than  as  this  cu- 
bical capacity  may  determine  it,  we  are  nnad* 
vised  as  to  tbe  capacity  of  the  ditch  to  fur* 
nish  water.  The  plaintiff  furnished  evidence 
tending  to  show  a  failure  by  the  company  to 
supply  water  to  Its  customers  for  several  sea- 
sons, and  to  prove  the  difficulty  which  the 
company  experienced  in  either  obtaining  or 
delivering  water.  The  case  is  not  clear  as  to 
whether  this  f&ilore  proceeded  from  a  failure 
of  the  supply  of  the  water,  the  lack  of  ca- 
pacity on  the  part  of  the  ditch  to  carry  it, 
or  some  other  physical  facts  about  the  ditch 
which  might  Interfere  with  the  delivery  of 
Its  supply.  The  ditch  was  new,  and,  accord- 
ing to  the  testimony  of  the  engineers,  its 
water  supply  would  be  l  ery  much  diminished 
by  seepage,  as  well  as  by  evaporation.  After 
this  suit  was  commenced  s  receiver  was  aiH 
polnted  to  take  charge  of  the  ditch.  This  re- 
ceiver gave  evidence  as  to  the  difficulties 
which  he  experienced  in  delivering  water. 
The  canal  runs  through  tliree  counties,— 
Otero,  Bent,  and  Prowers.  The  receiver 
found  It  impossible  to  deliver  water  at  the 
further  end  of  the  ditch  by  ordinary  methods. 
It  was  necessary  to  shut  off  all  the  head 
gates  In  Otero  and  Bent  counties,  to  deliver 
water  in  Prowers.  Some  of  the  witnesses 
testified  that  part  of  the  time  no  water  had 
come  within  30  miles  of  their  place;  and 
others,  that  there  had  been  an  Insufficient  de> 
livery  for  the  purposes  of  Bucceesful  irriga- 
tion. Notwithstanding  the  conccaalon  of  the 
number  of  water  rights  sold  and  paid  for, 
and  a  refusal  to  transfer  the  title  and  man- 
agement to  the  grantees,  an  intent  to  retain 
iwssession  and  control  of  the  canal  was  ad- 
mitted. Some  evidence  was  offered  about 
two  remrvoira  along  the  line  of  the  canal, 
which  were  apparently  expected  to  make  a 
part  of  the  system.  What  Is  called  the 
"I'rlnce  Reservoir"  was  scarcely  a  reservoir 
at  all.  It  was  simply  an  enlargement  or  widen- 
ing out  of  tbe  canal  Into  a  pond  at  a  point 
where  the  surface  of  tbe  country  was  depress- 
ed, and  where  ltwasposKible,ln  times  of  aoex- 
cesslve  supply  of  water,  to  store  water  for  fu- 
tm'e  dollvei'>'.  Taking  this  reservoir  at  its 
utmost  capacity,  U  could  only  furnish  what 
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would  be  tti«  eanlvaleiit  of  10  water  rights, 
as  ttaey  are  measured  and  designated  In  these 
deeds.  The  Kins  reserrolr  was  <rff  the  line 
of  the  canal,  and  was  Biqq;>osed  to  be  filled 
through  a  lateral  whlcli  ran  from  the  main 
line,  by  meana  of  which  accnmnlatlng  and 
sarplos  water  could  be  stored  for  future  n«e. 
This  reservoir,  howerer,  had  never  been  util- 
ised. While  some  water  had  been  run  into 
it,  no  outlet  had  been  constructed,  and,  for 
all  practical  purposefl,  It  did  not  exist  as  a 
part  of  the  system.  All  these  facts  respect- 
ing the  capacity  of  the  canal  to  furnish  wa* 
ter.  and  the  sale  of  water  rights,  were  act 
forth  In  the  bllL  The  answer  took  Issue  on 
some  of  these  matters.  Therein  the  actual 
and  etrtlniated  capacity  of  the  canal  and  Its 
reservoh-s  was  put  at  1,261  cubic  feet.  Of 
course,  the  company  cannot  now  controvert 
this  admission.  It  introduced  evidence  to 
establish  how  many  water  rights  could  be 
delivered  from  the  two  reservoirs,  If  they  bad 
been  full  and  available.  The  capacity  of  the 
Prince  was  10,  and  of  the  King  137,  cubic 
feet.  There  was  no  evidence  as  to  the  extent 
of  the  user  of  these  water  rights  by  the  pur- 
chasers. While  the  deeds  epeclfled  the  water 
was  to  be  used  iqKin  a  designated  tract  of 
land,  there  was  reserved  to  the  srautee  the 
light  to  use  It  on  any  other  land  which  he 
might  own,  providing  the  relocation  was 
made  without  detriment  or  expense  to  the 
company.  On  tills  proof  the  court  entered 
a  decree,  and  found,  as  a  matter  of  fact,  that 
the  capacity  of  the  canal  had  been  oversold, 
and  that  the  holders  of  the  water  deeds  were 
entitled  to  the  performance  of  the  contract. 
It  was  adjudged  that  the  company  should  de- 
liver a  proper  deed  of  conveyance  of  its  canal 
and  reservoirs,  with  Its  property  rights  and 
franchises,  "to  such  new  corporation  as  the 
plaintiff  and  other  holders  of  water  tights  In 
the  said  canal  mny  organize,  for  the  purpose 
of  operating  and  managing  the  said  property; 
and.  In  default  of  the  defendant  company  so 
doing,  let  the  clerk  of  this  court  execute  such 
conveyance."  The  court  rcsen'ed  all  ques- 
tlcms  as  to  the  persons  who  should  be  entitled 
to  participate  in  the  new  company,  and  as  to 
the  cancellation  of  water  rights  which  might 
be  found  to  be  illegal,  continued  the  man- 
agement of  the  caual  in  the  hands  of  the  re- 
ceiver, maintained  the  injunction,  and  direct- 
ed the  receiver  to  report  certain  matters  of 
fact  which  might  be  essential  for  the  ulti- 
mate dwroe.  From  this  decree  the  company 
appealed,  and  brought  the  case  here. 

Emerson  J.  Short  and  John  U.  Smith,  for 
appellant,   Oharles  E.  Ciast,  for  appellee. 

BISSELL,  J.  (after  stating  the  facts).  Most 
of  the  difflculties  which  would  hare  environed 
this  case  If  its  principal  questions  were  res 
nova  have  been  removed  by  a  recent  decision 
(rf  the  supreme  court.  Wyatt  v.  Irrigation 
Co.,  18  Colo.  SOS,  38  Fac  141.   With  some 


matters  discussed  In  that  decl8i<m,  wlierein 
there  -wob  a  dlfferoice  of  <viidon  between  the 
majority  of  this  court,  as  thai  constituted, 
and  It  we  have  nothing  to  do.  It  Is  here 
wholly  unnecessaiy  to  examine  tbs  status  of 
a  ditch  mHupany,  or  of  a  purchaser  of  water 
from  it,  respecting  their  relative  or  tbelr 
particular  estate,  title,  or  propraty  rights,  d- 
tber  In  the  ditch,  the  water,  or  both,  save  as 
tbey  are  expressed  In  the  alleged  ccmtract. 
The  present  coutrovosy  must  be  settled  by 
the  construction  of  that  contract  as  affected, 
if  at  all,  by  the  proof  cmicemlng  the  acts  of 
the  contracting  persons,  and  the  happening  of 
the  events  whldl  are  dabned  to  give  rise  to 
the  cause  at  action  laid  lu  the  blU.  l^e  two 
cases  are  presented  In  a  radically  dlfferoit 
way.  The  first  was  an  appeal  from  a  Judg- 
ment sustaining  a  demurrer  to  a  complaint 
which  set  up  a  contract  similar.  In  some  of  Its 
essential  features,  to  the  one  laid  in  the  pres- 
ent blli.  In  this  suit  there  was  a  deed  exe- 
cuted by  the  company  to  Hess,  containing  the 
ctmditiMis.  The  aalj  concurring  particulars 
In  the  two  cases,  which  mast  necessarily 
lead  to  similar  results,  are  to  be  found  in 
the  terms  of  the  deed,  In  the  <»e  case,  and  of 
the  contract.  In  the  other,  and  the  force  and 
effect  to  be  given  to  the  language  which  the 
parties  used.  In  the  former  case  the  court 
r^orted  to  the  definition  of  a  "wa^  right" 
contained  In  the  printed  forms  and  contracts 
used  by  the  irrigation  company.  Here,  In 
the  language  of  the  deed  Itself,  we  find  the 
same  aid  to  interpretation  which  was  held 
controlling  in  the  Judgment  of  the  supreme 
court  in  the  former  litigation.  By  recur- 
ring to  the  statement  of  facts,  It  will  be  ob- 
served the  company  granted  to  Hess  IH 
water  rights.  What  a  "water  right"  was  is 
defined  by  the  following  language  in  the 
deed:  "That  Is  to  say,  the  right  to  the  nse  of 
water  flowing  through  the  canal  of  said  first 
party,  each  water  right  representing  one  and 
forty-four  one-hundredtlis  (1.44)  cubic  feet  of 
water  flowing  uuder  a  weir  per  second." 
Having  In  view  this  definition  of  the  term 
"water  right,"  we  must  recur  to  a  subsequent 
condition,  which  Is  in  reality  the  basis  of  the 
suit.  By  a  portion  of  the  eleventh  condition, 
it  was  substantially  stipulated  that  wh^  the 
comimuy  should  have  sold,  and  have  out- 
standing, a  number  of  water  rights  equal  to 
the  estimated  capacity  of  the  company  to 
furnish  water,  and  two-thirds  of  those  rights 
should  have  been  fully  paid  for  accwding  to 
the  terms  of  the  contract,  then  the  title  to  the 
canal  should  pass  to  the  holders  of  the  deeds. 
Id  this  latter  particular,  there  is  a  very  wide 
difference  between  the  Wyatt  Case  and  the 
present.  In  the  Wyatt  Case  the  agreement 
provided  that  upon  the  happening  of  the  con- 
tingency, to  wit,  the  disposition  of  a  certain 
amount  of  water  rights,  the  company  should 
Issue  to  the  other  contracting  party  a  certain 
number  of  shares  of  stock  in  the  corporation, 
which  would  be  evidence  of  his  r^ht  to  the 
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control  nud  manngement  of  the  propertr.  The 
condition  contained  In  the  present  deed  is 
mucb  more  persuasive  and  contixdling.  It 
Is  an  absolute  afnvctuent  between  tlie  compa- 
ny and  tbe  consumer  tlint  upon  tlie  liapp«iiug 
of  the  event,  to  wit,  the  sale  by  the  company 
of  the  full  quantltj'  of  water  which  it  ehould 
be  able  to  furnish,  aud  the  receipt  of  pay 
tlierefor,  the  holders  of  deeds,  who  may  have 
paid  the  money,  shall  thereuimn  become  the 
owners  of  tlic  canal,  subject,  of  course,  to 
certain  other  conditions  and  features,  of  regu- 
lation and  control,  which  are  foreign  to  the 
I)resent  diseuasion.  Accepting  the  construc- 
tion of  the  supreme  court  of  tbe  words  "es- 
timated capacity  to  fumisli,"  we  must  con- 
clude that  if  tbe  contingency  has  bapi>eDed 
tbe  purchasers  of  water  by  deed  from  tlw 
present  api)eiiant  have  acipiired  an  atisolute 
vestetl  interest  in  tlie  ditch,  have  become  own- 
ers of  the  proi>erty,  and  are  entitled  to  have 
the  8ch«ne  providei!  for  carried  out.  aud  the 
e\*ldences  of  that  title  executed  and  delivered 
to  them.  The  stipulation  into  which  tbe  par- 
ties have  eutered,  coupled  with  the  other 
proof  coutained  in  the  record,  certainly  es- 
tablishes the  concurrence  of  those  things 
which  invest  the  grantees  with  the  right  to 
these  evidences  of  title. 

It  is  agreed,  tbe  company  has  sold  1,010 
cubic  feet  of  water,  aud  lias  received  Its 
pay  for  more  than  two-thirds  of  It.  The  on- 
ly remaining  inquiry  is  whether  tbe  1,010 
cubic  feet  is  coincident  with  its  capacity  to 
furnish  water.  Its  capacity  to  furnish  ■wa- 
ter is  not  measured  by  the  Inches  which 
would  be  the  quotient  of  the  cubical  capacity 
of  the  ditch  divided  by  the  number  of  water 
rights  which  have  been  sold,  but  it  is  the  quo- 
tient derived  by  dividing  the  total  amouut  of 
water  which  the  proof  shows  the  company  Is 
able  to  furnish  by  the  number  of  rights,  ac- 
cording to  the  dellnltlou  furnishefi  by  itself 
and  its  own  deetl,  which  have  lM>en  disposed 
of.  The  same  result  wouid  be  i-eacbed  if  tbe 
cubical  capacity  of  the  ditch  was  taken  as 
the  dividend  In  the  present  case.  This  sug- 
gestion is  not  made  for  tbe  purpose  of  indi- 
cating any  dissent  from  the  couclusion  reach- 
ed by  the  supreme  court,  but  to  demonstrate 
that,  as  the  event  has  happened,  the  plain- 
tiffs are  entitled  to  some  relief.  There  was 
a  very  distinct  failure  of  proof  on  the  part  of 
the  plaintiff  rospectlug  the  exact  amount  of 
water  which  the  company  could  fuiTiish;  in 
other  words,  its  capacity  to  furnish  water 
was  not  very  satisfactorily  settled.  The 
plaintiff  produced  a  decree  establishing  tbe 
priority  of  the  company  to  TfJl  cubic  feet 
over  subsequent  approprlators  of  water  from 
the  river.  Its  relation  to  all  approprlators 
was  not  established,— at  least  with  reference 
to  the  water  supply  of  the  river.  This  was 
in  no  manner  a  measure  of  its  capacity  to 
furnish,  because  it  did  not  definitely  deter- 
mine tbe  supply.  Rut  in  another  respect  the 
plaintiff  assumed  and  discharged  tbe  bur- 


den by  the  testimony  which  he  produced  re- 
specting the  inadequacy  of  tbe  supply  from 
year  to  year  to  furnish  the  various  users  un- 
der the  ditch.  The  evidence  in  this  regard 
was  not  very  satlsCnctory,  but  the  company 
did  not  tmdertnke  particularly  to  dispute  It, 
and  it  may  be  fairly  assumed  to  have  beeu 
shown  that  sutlicleut  water  did  not  flow 
through  the  ditch  to  satisfy  the  needs  of  its 
consumei-s  at  the  times  when  water  was 
wanted  for  Irrigating  purposes.  Wilnessea 
were  produced  who  testiUed  respecting  the 
size  of  the  ditch.  The  euglueera  were  agreeil 
on  this  subject.  Tbe  ditch  was  large  euough, 
at  lis  head  gate,  to  carry  more  than  the  wa- 
ter which  had  l>een  sold,  but  'M  miles  from 
this  gate  its  dimensious  wei*e  limited  to  till 
cubic  feet.  Whether,  with  a  continuous  flow, 
this  wouid  have  succewled  in  tUscharglug  the 
1,010  cubic  feet  which  the  company  had  sold, 
and  give  to  tbe  purchasers  tlie  water  to 
which  tliey  were  entitled,  cannot  be  exactly 
and  definitely  determined.  Possibly,  if  it  was 
ruu  ))auk  full,  and  continuously,  the  parties 
might  have  succeeded  la  getting  what  they 
iiad  purchased.  We  are  unable  to  conclude 
what  the  fact  may  be  about  It,  but  the  size 
of  the  ditch,  coupled  with  the  proof  respect- 
ing the  failure  to  deliver  water,  and  the  find- 
ing of  the  court  that  the  company  bad  over- 
sold Its  capacity,  is  sufficient  to  entitle  us 
to  conclude  that  there  were  a  number  of  wa- 
ter rights  outstanding  equal  to  the  capacity 
of  the  company  to  furnish  water;  and,  when 
it  Is  conceded  that  two-thirds  of  them  had 
been  paid  for,  the  rlglit  of  tbe  parties  to  re- 
lief is  manifest.  Very  much  di8<-UBslon  has 
been  indulged  In  by  counsel  respecting  the 
resen'oir  rights  of  the  company,  aud  tlie  in- 
crease which  the  reservoirs  add  to  the  ca- 
pacity of  tbe  canal  to  furnish  water.  There 
are  two  answers  to  the  contention.  The 
agreement  Is  tliat  the  grantees  shall  become 
the  owners  when  the  comiiauy  shall  have 
sold  its  ditch  capacity,  not  when  It  shall  have 
sold  its  ditch  plus  its  reservoir  capacity. 
Again,  there  is  no  proof  of  the  availability  of 
these  i-eservoirs.  If  it  be  assumed  that  tlie 
Prluce  reservoir  la  so  far  completed  as  to  l»e 
useful  In  storing  water  aud  addiug  to  the  sup- 
ply, this  will  only  add  10  water  rights  to 
those  which  may  be  furnished  from  the  di- 
rect delivery  of  the  eaual  Itself.  The  King 
reservoir  may  be  dismissed  from  considera- 
tion. It  is  not  completed,  and  Is  totally  use- 
less without  an  outlet,  wlilch  has  never  been 
constructed.  If  tlie  company  desired  to  pre- 
serve the  control  of  Its  canal,  aud  dlaiwee  of 
water  which  could  be  supplied  from  this  res- 
ervoir, as  a  part  of  its  general  system,  and 
defer  tbe  time  when  the  title  to  the  canal 
should  vest  In  its  grantees,  it  was  incum- 
bent upon  It  to  complete  It,  and  make  it  a 
part  of  tbe  system  which  it  contends  was  its 
original  scheme.  At  present  it  is  no  part  of 
it.  A  verj'  ingenious  argumrat  Is  sought  to 
be  constructed  upon  the  coniputati<ui  of  the 
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lentctb  of  time  It  takes  to  Irrigate  80  acres 
of  land,  the  uuuib«  of  days  whlcb  limd  must 
be  irrigated  for  euecesBful  agriculture,  aatX 
the  number  of  times  the  Prince  reservoir 
could  be  tilled  and  emptied  during  an  entire 
season.  Tlie  amount  of  water  which  could 
thus  be  stored  and  delivered  is  estimated  at 
an  enormous  quantity,  which,  it  Is  iusisted, 
should  be  taken  as  a  part  of  the  estimated 
eaiiacity  of  the  canai  to  furnish  water.  We 
cannot  assent  to  the  theory.  In  the  lirst 
place,  the  comtMiny  has  sold  and  granted  a 
definite  water  right,  of  l.H  cubic  inches,  and 
iias  stipulated  tliat  there  shall  be  a  continu- 
ous flow  from  April  until  November.  It  is 
impossible  for  it  to  escape  the  force  of  this 
contract,  and  to  relieve  itself  of  the  liability 
which  it  baa  assumed  by  the  contention  ttiat 
ivater  is  only  necessary  for  irrigation  during 
a  limited  period,  and  In  a  quantity  greatly 
less  tliuu  that  which  the  company  has  con- 
tracted to  deliver.  Whatever  might  be  the 
riglits  of  the  comiiany  and  the  purcliasers,  or 
of  the  pun-tiasers  themselves,  imder  the  pro- 
rating system  which  is  suggested  in  the  con- 
tract, Diay  l>e  left  wholly  out  of  conshlera- 
tlon.  Tills  case  does  not  inrolve  the  rights 
of  consumers,  as  Ijetween  themselves,  nor 
the  rights  of  the  company  as  a  consumer 
of  water  under  the  same  ditch  and  from  the 
Hime  supply.  The  nailed  question  lu  this 
ease  Is  whether  the  grantees  are  entitled  to 
lie  treated  as  the  owners  of  the  property,  and 
hare  a  right  to  Insist  on  the  formation  of  a 
new  company  according  to  the  scheme  out- 
lined in  their  deed,  and  to  the  delivery  of 
stoctc  according  to  the  terms  of  their  con- 
tract. We  oom-lude  this  time  lias  arrived, 
and  tijat.  at.Tordiiig  to  the  present  record,  the 
grantees  of  the  company  are  entitled  to  com- 
Itel  the  organization  of  the  new  corporation 
cootempIatiMl  by  ttielr  contract,  and  to  the 
issue  of  capital  stock  to  them  In  such  pro- 
portion as  their  Interest  warrants. 

The  decree  was  not  aptly  drawn  for  the 
enforcement  of  those  rights.  It  provided  that 
the  plaintifF  and  the  other  hoidL^s  of  deedH 
might  organize  this  corporation.  Such  was 
not  the  provision  of  tlie  cimtract.  nor  was 
the  plaintiff,  on  the  proof  which  he  offeretl, 
entitled  to  tliat  relief.  lie  liad  the  right  fo 
Insist  that  the  board  of  directors  of  the  La 
Junta  Company  should  designate  five  pcr- 
8008,  who  were  the  holders  of  water  rights, 
to  organize  a  new  company,  and  distribute 
the  stock  In  accordance  with  the  scheme  pro- 
vided. Beyond  that  the  court  could  not  go. 
Of  course,  it  would  lie  true,  if  the  boai-d  of 
directors  of  the  I^a  .Iimta  CoiniMiny  should 
refuse  to  execute  the  mandate  of  the  court,  a 
way  coidd  be  found  by  which  action  could 
be  compelled,  or.  In  case  of  failure,  the  rights 
of  the  plaintiff  and  his  pograntees  could  he 
conserved  and  prote<-ted.  The  parties  are 
entitled  to  have  the  new  company  organized, 
and  to  receive  tbclr  stock.  For  the  error 
which  the  court  C(tmmltl«d  In  entering  the 
decree  in  the  fonn  which  it  did,  the  case 


ranat  be  reversed,  and  sent  back  for  further 
proceedings  in  couformity  with  this  opluion. 
Keveraed. 


STATE  v.  ALT.rHIN.i 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Oct.  9,  1895.) 

Intoxicating  Liquors— Uklawfcl  Sales— Suf- 
riciBNCT  or  Complaint— JraisDicTios 
or  A  JUSTICB. 

1.  A  complaint  before  a  justice  of  the  peace 
charging  the  dt>femlaiit,  on  the  4th  day  of  No- 
vi-moer,  ISVW.  with  .'M'IIiiik  spirituouH,  malt,  vi- 
nous, fermented,  and  other  intoxicatjiig  liquors 
(giving  the  name  of  the  county  and  atute)  with- 
out tnking  out  and  having  a  permit  therefor,  is 
a  stifhcient  couiplnint  against  the  party  for  a 
riohition  of  the  prohibitory  law. 

2.  A  comiilnint  before  a  justice  of  the  peace 
that  a  certain  building  (describiug  it  and  giving 
its  locution)  iu  the  city  of  Sterling,  Rice  cuuuty, 
in  the  state  of  KaiisaH,  was,  and  still  coutiuues 
to  l)e,  a  place  where  spirituous,  viuous.  malt,  fer- 
mented, and  other  intoxicating  liquors  were 
and  have  heen.  and  still  are  continuiog  to  lie, 
sold  and  bartered  in  violation  of  an  act  of  the 
lueislatiire  of  the  xtnte  of  Kansas  entitled  "Au 
act  to  prohibit  the  uinnufacture  and  sale  of  in- 
toxicating liqnors.  except  for  medical,  scientific 
and  mechanical  purposes  and  to  regulate  the 
manufacture  and  tuile  for  the  exci'iitMl  piir- 
pnses"  (LawM  ISSl,  p.  233).  and  that  .Tames 
^I.  Allphin  did  then  and  there,  at  the  times 
ahove  MtAted.  unlawfully  keep  and  maintain, 
and  still  continues  to  k<>ep  and  maiutaiu,  said 
aliove-described  place,  contains  all  the  necessary 
facts  to  constitute  a  nubile  offense,  under  the 
prdhibltory  law,  for  the  maintaining  of  a  nui- 
sance. 

3.  The  keeping  or  maiutaining  of  a  nui- 
sance, nnder  section  13  of  the  proliibitory  law. 
is  a  misdcmenuor.  and  within  the  jurisdiction 
of  a  justice  of  the  pence. 

4.  Where  a  complaint  before  a  justice  of 
the  peace  contains  two  or  more  counts,  and  the 
time  ami  place  is  definitely  stated  in  the  first 
count  thereof,  and.  in  the  aulwcquent  counts 
tJiereof.  charges  the  defendant  with  then  and 
there  doing  a<-t8  which  constitute  an  offense, 
it  is  a  sutlicient  setting  forth  of  the  time  so  as 
to  Inform  the  defendant  of  the  time  of  the 
commiwtiou  of  the  offense. 

(SyllabuB  by  the  CourtO 

Appeal  from  district  conrt,  Rice  county; 
Ansel  R.  Clark.  .Judge. 

James  M.  Allphin,  having  been  convicted 
of  selling  Intoxicating  liquors  unlawfully, 
api^eals.  Affirmed. 

.T.  W.  Brlnckerhoff  ajid  Davidson  &  Wil- 
liams, for  apiH'llaut,  S.  11.  Joues,  Co.  Atty.. 
Samuel  Jones,  and  C.  M.  Foley,  for  the  State. 

JOIIN'SOX,  P.  J.  This  was  a  prosecution 
coiiimeuced  before  a  justice  of  the  jieace  In 
nice  county,  Kan.,  against  the  defendant,  for 
a  violation  of  the  prohibitory  liquor  law,  ia 
which  the  defendant  was  charged,  in  six 
counts,  for  sales  of  Intoxicating  liquor  con- 
trary' to  the  statute;  also,  lu  the  seventh 
coimt,  he  waa  charged  with  keeping  and 
malntiUniug  a  nuisance.  The  first  count  is 
as  follows;  "A.  E.  Wellman,  being  duly 
sworu,  on  his  oath  says  that  on  the  4tli  day 
of  Xovembtn-,  A.  D.  1804,  iu  the  county  of 


1  Rehearing  pendiug. 
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Rice,  In  the  wtate  of  Kansas,  one  James  M. 
Allphln,  spirituous,  malt,  Tlnous,  fermented, 
and  other  Intoxicating  liquors,  without  flrn 
taking  out  and  baTing  a  permit  thra^or, 
then  and  thm  unlawfully  and  willfully  did 
sell,  contraxy  to  the  forma  of  the  statute  in 
such  caaee  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kan- 
sas." The  second,  third,  fourth,  fifth,  and 
sixth  counts  are  similar  to  the  first  The 
serraith  count  is  as  follows:  Seventh  count: 
**And  the  said  A..  B.  Wellmao,  being  duly 
Bwwn,  (m  his  oath  says  that  the  wooden 
building  located  and  standing  ou  lot  ^hty- 
nine,  Broadway  street,  in  the  city  of  Sterling, 
In  aiUd  county  and  state,  was,  and  still  con- 
tinues to  be.  a  place  where  spirituous,  vi- 
nous, malt,  fermented,  and  other  Intoxicating 
liquors  were  and  have  been,  and  are  still 
continuing  to  be,  sold  and  bartered  in  vlolar 
tl<»i  of  an  act  of  the  legislature  of  the  state 
of  Kansas  mtltled  'An  act  to  prohibit  the 
manufacture  and  sale  of  Intoxicating  liqu<Hs, 
exc^t  for  medical,  scientific  and  mechanical 
purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  tor  such  excepted  purposes' 
[Laws  1881,  p.  283]  to  the  comm<m  nuisance 
of  the  cttlzenB  and  people  of  the  state  of 
Kansas,  and  that  James  M.  Allphin  then  and 
there,  at  the  times  alwve  stated,  unlawfully 
did  keep  and  maintain,  and  still  continues  to 
keep  and  maintain,  said  place  above  describ- 
ed, without  first  taking  out  and  having  a 
permit  therefor,  to  the  common  nuisance  of 
the  citizens  and  people  of  the  state  of  Kan- 
sa&"  To  this  complaint  the  defendant  filed 
a  motion  to  quash,  setting  up  five  sepajate 
causes  why  the  complaint  should  be  quash- 
ed: "(1)  That  the  said  pretended  complaint 
is  bad  for  duplicity.  (2)  That  said  pretend- 
ed complaint  assumes  and  undertaJECs  to 
charge  this  defendant  with  two  separate  and 
distinct  ofFenses  under  the  laws  of  the  state 
of  Kansas.  (3)  That  two  crimes  under  the 
laws  of  the  state  of  Kansas,  which  crimes 
are  totally  distinct  and  separable,  are  at- 
tempted to  be  charged  In  said  complaint.  (4) 
That  the  sixth  count  Id  snld  complaiut  is  bad 
for  duplicity,  In  that  it  attempts  to  charge 
two  distinct  and  separate  offenses.  (5)  That 
said  complaint,  nor  any  count  thereof,  states 
any  trffense  agralnst  the  laws  of  the  state  of 
Kansas."  This  motion  was  argued  before 
the  justice  of  the  peace,  and  overruled,  and 
defendant  tried  before  said  Justice  and  a 
Jury  on  said  complaint,  and  was  found  guilty 
<m  the  first  and  seventh  counts,  and  not 
guilty  ou  the  second,  third,  fourth,  fifth,  and 
sixth  counts,  and  was  fined  by  said  Justice  of 
the  peace  for  each  offense  so  found  guilty. 
The  defendant  gave  notice  of  an  appeal,  and 
the  case  was  appealed  to  the  district  court  of 
Rice  connty,  and  said  motion  to  quash  the 
complaint  was  argued  in  the  district  court, 
and  overruled,  and  defendant  tried  upon  said 
first  and  seventh  counts  In  said  complaiut, 
wliich  resulted  in  a  conviction  on  said  counts; 
and  the  defendant  waa  fined  on  the  first 


count  9100,  and  adjudged  to  stand  Imprlscn^ 
ed  in  the  connty  jail  foe  90  days,  and  on  the 
seventh  count  wss  fined  flOO,  and  Imprison- 
ment in  the  county  jail  for  30  days;  and 
from  the  judgment  Imposing  such  fine  and 
imi»risonment  on  said  counts  the  defendant 
appealed  to  the  supreme  court,  and  the  case 
so  appealed  was  duly  certified  from  the  su- 
preme court  to  this  court  for  Its  determlna- 
titm.  Ttie  defendant  having  been  acquitted 
on  the  second,  third,  fourth,  fifth,  and  sixth 
counts  in  the  c<nnplalnt,  it  Is  unnecessary  to 
notice  any  of  the  obJccti(ms  urged  against 
tbe  complaint,  so  far  as  these  five  counts  are 
ooucemed.  We  will  treat  the  complaint  as 
though  it  contained  the  two  remaining 
counts,  to  wit,  tbe  first  and  seventh. 

The  first  error  complained  of  by  defendant 
Is  that  tbe  district  court  erred  In  not  sus- 
taining defendant's  motion  to  quash  the  com- 
^aln^  or  to  Mther  CMunt  thereof.  The  first 
count  charges  tbe  defendant  with  selling 
spirituous,  matt,  vinous,  fermented,  82^  oitta- 
w  inboleating  liqnws  in  Rice  county.  In  the 
state  of  Kansas,  without  then  and  tliere  talc- 
ing out  and  having  a  permit  therefw.  Thla 
count  contains  a  statement  of  fact  constitut- 
ing a  public  offense  against  the  laws  of  tbe 
state.  In  clear  and  concise  manner,  and  con- 
tains all  that  Is  necessary  in  charging  a  sin- 
gle offense  undw  section  4,  c.  149,  Laws  188S. 
being  section  380,  c.  81,  Oen.  St  1888.  and 
the  objection  thereto  was  properly  overruled. 

Tbe  seventh  count  charges  tiiat  "the  wood- 
en building  located  and  standing  on  lot  89» 
Broadway  street,  in  the  city  of  Sterling,  In 
the  county  of  Rice,  and  state  of  Kansas,  was; 
and  still  continues  to  be,  a  place  where  spir- 
ituous, vinous,  malt,  fermented,  and  other 
intoxicating  liquors  were  and  have  been,  and 
still  are  continuing  to  be,  sold  and  bartered 
in  violation  of  an  act  of  the  legislature  ol 
the  state  of  Kansas  entitled  'Au  act  to  pro- 
hibit the  manufacture  and  sale  of  intoxicat- 
ing liquors  except  for  medical,  scientific  and 
mechanical  purposes,  and  to  regulate  the 
manufacture  and  sole  thereof  for  such  ex- 
cepted purposes'  [Laws  1881.  p.  233],  to  the 
common  nuisance  of  the  citizeus  and  people 
of  tho  state  of  Kansas,  and  that  James  M. 
Allphin  then  and  there,  at  the  times  above 
stated,  unlawfully  did  keep  and  maintain, 
and  still  continues  to  keep  and  maintain,  the 
said  above-described  place,  without  taking 
out  and  having  a  permit  therefor."  This 
count  of  the  complaint  contains  a  description 
of  the  place  where  spirituous,  vinous,  malt 
fermented,  and  other  Intoxicating  liquors 
have  been,  and  are  continuing  to  be,  sold  by 
the  defendant  aud  the  defendant  bos  be^ 
at  such  place,  and  still  Is  continuing  to  main- 
tain said  place,  and  continuing  to  sell  such 
liquors,  In  violation  of  law,  and  contains  all 
the  necessary  facts  to  constitute  a  public  of^ 
fense  under  section  13  of  the  prohibitory  act 
and  contained  in  section  392,  c.  31,  Gen.  St 
1889,  and  contains  but  a  single  ^^ense;  and 
tbe  motlOTi  to  \|uaBb  was  properly  overruled. 
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Counsel,  lo  their  brief,  do  not  complain  so 
much  about  the  facts  stated  in  the  complaint 
itsdf,  but  insist  that  the  Justice  of  the  peace 
had  no  Jurisdiction  to  hear  and  determine 
the  sevrath  count  in  this  complaint;  and.  If 
the  Justice  had  no  Jurisdiction,  then  the  dis- 
trict court  acquired  no  Jurisdiction  by  ap- 
peal. Section  9  of  article  8  of  the  constitu- 
tion of  Kansas  prorldes,  "Two  Justices  of  the 
peace  shall  be  elected  in  each  township, 
whose  term  of  office  shall  be  two  years  and 
whose  powers  and  duties  slrnll  be  preacrlbed 
by  law."  Under  this  provision  the  legisla- 
ture may  confer  upon  justices  of  the  peace 
such  general  or  special  Jurisdiction,  not  In 
conflict  with  the  excluslTe  Jurisdlctlcm  vest- 
ed by  the  cwistitntion  and  laws  In  other 
courts,  as  It  shall  deem  wise.  Section  1, 
c.  83,  Gen.  St  1889.  reads:  "Justices  oC  the 
peace  sliall  have  concurrent  original  Juris- 
diction with  the  district  court  co-extenalve 
with  their  respective  counties  In  all  cases 
of  misdemeanors,  in  which  the  fine  cannot 
exceed  five  hundred  dollars  and  Imprison- 
ment cannot  exceed  one  year,  except  as  other- 
wise provided  by  law."  Article  1,  c.  82, 
Gen.  St.  18S0,  gives  the  definition  of  "public 
offenses,"  and  the  division  thereof:  "Public 
ofFenses  are  divided  Into  fel<Males  and  misde- 
meanors. A  felony  Is  an  offense  punishable 
by  death  or  confinement  and  hard  latmr  In 
the  penitentiary;  all  other  public  offenses  are 
misdemeanors."  The  keeping  and  maintain- 
ing a  place  where  spirituous,  vinous,  ferment- 
ed, and  other  intoxicating  liquors  are  sold 
for  other  than  the  excepted  purposes  is  de- 
clared to  be  a  common  nuisance,  and  punish- 
able by  fine  o£  not  less  than  $100,  nor  more 
than  $500,  and  by  Imprisonment  In  the  coun- 
ty Jail  not  less  than  30  days,  nor  more  than 
90  days.  This  malces  ttie  maintaining  of 
such  a  place  a  public  offense,  and  prescribes 
such  punishment  td  be  Inflicted  upon  the 
keeper  or  owner  thereof  whMiever  be  ma^ 
be  found  guilty,  so  as  to  bring  the  same  with- 
in the  definition  of  a  mlsdehieanor;  and  the 
punishment  for  the  offense  is  such  as  to 
bring  It  within  the  jnrlsdictlon  of  a  Justice 
of  the  peace. 

It  is  contended  by  counsel  for  defendant 
that  the  section  of  the  prohibitory  law  under 
which  the  seventh  count  of  the  complaint 
Is  drawn  does  not  confer  Jurisdiction  upon 
Jiutices  of  the  peace;  that  this  section  does 
not  declare  the  offense  therein  named  to  be 
a  misdemeanor,  but  says  that  "the  own^  or 
keeper  of  the  place  shall  be  adjudged  guil- 
ty of  keeping  a  common  nuisance."  It  Is 
true  that  our  statote,  la  defining  what  a  mis- 
demeanor is,  declares  that  all  offenses  not 
felonies  are  misdemeanors;  but  did  the  legis- 
lature. In  the  act  referred  to,  intend  to  make 
the  keeping  and  ntalntalnlng  a  common  naI-> 
sance,  as  therein  defined,  a  misdemeanor,  at 
least,  so  as  to  confer  jurisdiction  upon  Jus- 
tices of  the  peace?  The  argument  of  coun- 
Bti  is  somewhat  ingeuious.  and  Is  Imsed  up- 
on the  thewy  that  the  same  section  provides 


for  shutting  up  and  abating  a  nuisance,  and 
for  the  restraining  of  the  party  fnnu  keeping 
or  maintaining  the  same,  and  that  the  order 
provided  for  in  this  section  cannot  be  made 
by  a  Justice  of  the  peace;  that  It  is  an  de- 
mentary  principle  of  Jaw  that  the  power  to 
alMte  carries  with  it  the  power  to  restrain 
and  enjoin  the  creation  or  maintenance. 
TUa  section,  in  express  terms,  gives  both 
power  to  abate  and  enjoin  the  maintenance 
of  one.  Then  the  phrase  in  said  section  up- 
oa  the  Judgment  of  a  court  having  jnrisdlc- 
tlMi  finding  such  place  to  be  a  nnlsance.  In 
this  section,  must  apply  to  a  court  other 
than  a  Justice's  court.  This  section  declares 
the  place  to  be  a  nuisance,  and,  upon  the 
conviction  of  the  keeper  or  owner,  It  pre- 
scribes a  punishment  for  keeping  and  main- 
taining the  same,  and  also  provides  for  an 
Injunction  to  enjoin  or  restrain  the  party 
frcmi  furth^  maintaining  the  nuisance. 
Either  or  both  of  these  remedies  may  be  re- 
sorted to  for  the  purpose  of  enforcing  the 
prohibitory  law.  Justices  of  the  peace  are 
officers  created  by  the  constitution,  which 
declares  ttiat  they  shall  possess  such  powers 
and  duties  as  sliall  tie  prescribed  by  law; 
and  the  law  has  preacrihed  that  they  shall 
have  concurrent  original  JurlsdictlMi,  in  all 
cases,  of  misdemeanors.  In  which  tiie  fine 
cannot  exceed  $500,  and  the  imprisonment 
cannot  exceed  one  year.  It  was  in  the  power 
of  the  legislature  to  confer  Jurisdiction  upon 
Justices  of  the  peace  In  all  cases  of  misde- 
meanors, and,  within  the  constitutional  gi-nut. 
the  legislature  has  conferred  concurrent  Ju- 
risdiction on  Justices  of  the  peace  to  try 
and  determine  all  cases  of  misdemeanor.  In 
the  case  of  State  v.  Lund,  40  Kan.  209,  30 
Pac.  518;  This  was  a  prosecution  against 
the  defendant  for  maintaining  a  common 
nuisance.  The  defendant  was  arrested,  and 
taken  before  a  Justice  of  the  peace,  on  a  com- 
plaint charging  him  with  keeping  a  common 
nuisance;  a  hearing  befOTe  the  Justice  of 
the  peace,  which  was  treated  as  a  preliminary 
examination;  and  the  def^dant,  Lund,  was 
bound  over  to  the  district  court,  and  en- 
tered Into  recognizance,  with  sureties,  for 
his  appearance  in  court;  and  the  Justice  of 
the  peace  filed  a  tianscrlpt  ot  bis  proceed- 
ings with  the  clerk  of  the  district  court;  and 
thereupon  the  comity  attorney  filed  an  in- 
formation in  the  -disMct  court,  chaiglng  the 
defendant  with  maintaining  a  nuisance;  and 
thereupon  the  defendant  filed  a  motion  In 
the  district  coutt  to  dismiss  the  prosecution 
for  the  reason  that  the  same  had  been  com- 
menced before  a  Justice  of  the  peace,  and 
the  district  court  had  no  Jurisdiction,  which 
motion  was  overruled,  and  defradant  tried 
and  convicted,  aud  appealed  to  the  supreme 
court  Valentine,  J.,  delivering  the  opinion 
of  the  court  says:  '"The  first  question  pre- 
sented in  this  court  is  upon  the  contention 
of  the  defendant  that  the  district  court  did 
not  Inve  any  Jurisdlctlou  to  hear  and  de- 
termine the  case,  and  this  for  the  reason  that 
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the  action  bad  been  originally  mnnmenced 
before  a  Justice  of  the  peace.  It  Is  claimed 
that  the  Justice  of  the  peace  had  Jurisdic- 
tion to  hear  and  determine  the  case  flnaliy, 
and  no  power  to  liold  a  preliminary  examina- 
tloa  with  respect  thereto,  and  tliat  be  could 
not  properly  send  the  case  to  the  district 
court,  all  of  which  is  true  and  correct  •  •  • 
In  other  wor^is,  it  la  claimed  that  the  case 
could  not  go  to  the  district  court  as  trom  a 
preliminary  examination,  and  that  It  did  not 
go  to  such  court  as  ou  an  appeal,  all  of 
which  Is  also  correct"  The  statute  confer- 
ring Jurisdiction  on  Justices  of  the  peace  in 
cases  of  misdemeanors.  In  express  tenns, 
confers  original  Jurisdiction  upon  them,  con- 
current with  the  district  court  In  all  cases 
of  misdemeanor,  when  the  fine  cannot  ex- 
ceed $000,  and  the  Imprisonment  cannot  ex- 
ceed six  months.  The  express  power  to  take 
JurlsdlctlfHi  of  a  criminal  prosecution,  and 
render  Judgment  therein,  implies  that  the 
court  upon  which  Jurisdiction  Is  conferred 
may  hear  and  determine  all  qnestlrais  that 
properly  or  necmsarlly  arise  upon  the  trial 
of  the  case,  and  affet^ng  the  party  accused, 
and  InvolTed  in  the  action.  The  right  of  the 
public  to  be  protected  against  the  lEeeplng 
or  maintaining  a  nuisance,  and  the  guilt  of 
the  party  charged  with  keeping  or  maintain- 
ing the  same,  are  in  issue  on  the  trial  of 
the  case,  and  to  that  ntent  a  Just  determlna- 
ticMi  of  the  questions  Invi^ved,  arising  on  the 
action,  may  be  had;  and  If  the  party  Is  found 
guilty  the  Justice  has  power  to  awess  the  pun- 
ishment by  fine  and  imprisonment  and  has 
full  power  to  order  the  sheriff,  or  oth&e  pn^r 
ofScers,  to  shut  up  and  abate  the  place,  as  a 
nuisance.  The  order  to  shut  np  and  abate 
the  place,  as  a  nuisance,  is  not  a  part  of  the 
punishment  for  the  fiftense,  but  is  allowed  as 
a  protection  of  the  public  against  the  recur- 
rence of  the  same  annoyance  to  the  people; 
and,  this  being  the  necessary  sequence  fol- 
lowing the  coDTlctlon  of  the  keeper,  the  Jus- 
tice of  the  peace  has  full  power  to  make  the 
order  to  shut  np  and  abate  the  place,  as 
a  common  nuisance.  In  the  case  of  State  t. 
Crawford,  28  Kan.  744,  the  eonrt  uses  the 
ft^owlng  language:  "This  case  grows  out 
of  and  is  founded  upon  the  same  facta  as 
the  case  Just  decided  (28  Kan.  726).  of  this 
same  litl^  except  that,  upon  the  fttcts  of 
this  case,  another  and  additional  question 
Is  raised,  to  wit:  Is  the  remedy  glT«i  by 
section  18.  c.  t2S,  Laws  1881.  providing  for 
shutting  np  and  abating  all  places  where 
intoxicating  liquors  are  manufactured,  sold, 
bartered,  or  given  away  In  vlcdation  of  law, 
a  <Avil  action  or  a  criminal  proceeding?  Un- 
questionably, we  think,  it  la  a  criminal  pro- 
ceeding. The  entire  section  seems  to  be  deal- 
ing with  matters  of  a  criminal  nature,  and 
not  with  matters  of  a  civil  nature.  There  is 
nothing  in  It  that  seems  even  to  squint  to- 
wards a  cItU  action.  Besides,  the  abatement 
of  nnlsanres  always  was  a  matter  for  crim- 
inal Jurisdiction,  and  never  was,  at  common 


law,  a  matter  for  dvil  Jurisdictlfm.  It  Is 
true  that  courts  of  equity,  in  rare  cases, 
liave  sometimes  takoa  Jurisdiction  of  nui- 
sances, and  perpetually  enjcrfned  the  same, 
and  possibly  courts  of  equity  may  hare,  in 
extremely  rare  cases,  gMie  to  the  extent  of 
abating  nuisances;  but  such  cases  have  been 
so  extrem^T  rare  that  they  need  scarcely 
be  taken  into  consideratloD,  when  attempting 
to  construe  a  statute  which  sennlngly  and 
apparently  Is  nothing  but  a  criminal  statute." 

It  Is  further  Insisted  that  the  complaint 
is  defective  In  not  stating  the  precise  time 
when  the  (Aense  was  cMumitted.  The  first, 
second,  third,  fourth,  fifth,  and  sixth  counts 
of  the  complaint  charge  the  offense  to  have 
been  committed  on  the  4th  day  of  Novem- 
ber, iSM,  and  are  as  definite  and  certain  In 
the  allegations  of  the  time  as  it  was  possi- 
ble to  make  It  The  sev«ith  connt,  after 
describing  the  building  and  the  place 
where  intoxicating  liquors  were  sold,  char- 
ges: "WoB  and  still  continues  to  be  a  place 
where  spirituous,  vinous,  malt,  fermented, 
and  other  intoxicating  liquors  were  and 
have  been,  and  still  are  continuing  to  be, 
sold  and  bartered  in  vicdatlon,  *  •  *  and 
that  the  said  James  M.  Allphin  then  and 
there,  at  the  times  above  stated,  unlawfully 
did  keep  and  maintain,  and  still  continues 
to  keep  and  maintain,  the  said  place  above 
described."  Section  105,  c.  82.  Geo.  St 
1889,  reads:  "The  precise  time  of  the  com- 
mission of  an  offense  need  not  be  stated  in 
the  indictment  or  Information,  bnt  Is  auffi- 
cient  If  shown  to  have  been  within  the 
statute  of  limitations,  except  where  the  time 
Is  an  indispensable  Ingredient  In  the  of- 
fense." In  the  ease  of  Evans  v.  State.  24 
Ohio  St.  208,  where  the  Indictment  con- 
tained two  counts,  the  second  count  charged 
the  defendant  as  f<dlows:  "The  said  Sam- 
uel B.  Evans,  on  the  day  and  year  afbre- 
said,  unlawfully,  violently,  and  in  a  men- 
acing manner,  did  assault  the  said  Amelia 
GUzer,  then  and  th«e  being,  and  her,  the 
mid  Amelia  OUser,  then  and  there  did 
beat  •  •  On  tbie  trial  the  defendant 
was  found  not  guilty  under  the  flxst  and 
guilty  under  the  second,  count  of  the  In- 
dictment. The  defendant  thereupon  filed  a 
motim  In  arrest  of  Judgment,  for  the  reason 
that  the  second  count  did  not  atate  the 
place  where  the  alleged  offense  traa  com- 
mitted. The  court  in  pasdng  on  the  que»- 
tiott,  says:  "Where  there  are  several  counts 
In  an  indictment,  In  the  first  of  which  the 
time  and  place  are  Bpeciflcall.r  stated,  it  Is 
sufficient,  under  sectkHi  00  of  the  Criminal 
Code,  to  allege  In  tlie  subseqnmt  counts 
that  the  offense  therein  described  was  then 
and  there  committed."  Sectlmi  110  of  the 
Criminal  Code  of  Kansas  is  precisely  the 
same  as  section  00  of  the  Criminal  Code  of 
Ohio,  so  far  as  the  sufficiency  of  the  infor- 
mation or  indictment  is  concerned,  as  to 
the  time  and  place.  Section  110  of  the 
Criminal  Code  of  Kansas  reads:   "No  In- 
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dlrtmoit  or  Inftmnatton  may  be  quashed  or 
«et  aside  tot  any  of  the  foUowlof;  defects: 
(1)  For  a  mistake  In  the  name  of  tbe  court 
■or  county  In  the  thle  thereof.  (2)  For  the 
want  of  an  snesatlon  of  the  time  or  place 
-or  any  meterlal  tact  wbei  the  venue  and 
the  time  have  tmce  been  stated  In  the  in- 
dictment or  lnformati<»].*'  The  complaint 
waa  filed  and  sworn  to  on  the  5th  day  of 
November,  18M.  The  serenth  count  char* 
ges  that  a  certain  bolldlng  (describing  It) 
'*wa8  and  Is,  and  stlU  continues  to  be,  a 
place  where  Intoxicating  liquors  were  and 
hare  been,  and  now  are,  and  still  continue 
to  be,  sold  In  TlolatioD  of  law,  and  the  said 
James  M.  Allpbln  then  and  there  at  the 
times  above  stated  unlawfully  did  keep  and 
maintain  said  place,  and  still  continues  to 
keep  and  maintain  said  place.  *  *  *" 
The  complaint  charges  the  defendant  with 
keeping  and  maintaining  the  place  at  the 
time  of  making  and  Bllng  the  CMnpIalnt, 
on  the  5th  day  of  November,  1894,  and  Is 
s  sufficient  charging  of  the  time  so  as  to  In- 
form th*  defendant  of  the  offense  of  which 
he  atanda  charged,  and  of  the  time  the  of- 
fense was  committed.  State  v.  Cooper,  31 
Kan.  505,  3  Pac.  42t>:  State  v.  Brooks.  33 
Kan.  708*  7  Pae.  591;  1  BIsh.  Or.  Proc.  | 
243. 

It  is  contended  by  counsel  for  the  defend- 
ant that  the  court  erred  la  the  sdmieislMi 
of  evidence,  but  they  based  their  objec- 
tion principally  on  the  theory  that  the  court, 
not  having  jurisdiction  of  the  seveuth  count, 
erred  In  admitting  evidence  to  show  differ- 
ent sales  made  of  Intoxicating  liquors,  to 
the  prejudice  of  the  defendant  on  the  trial, 
so  far  as  the  first  count  was  concerned. 
We  have  examined  the  evidence  given  and 
offered  on  the  ti-Ial  of  the  case,  and  ]lnd  no 
error  In  the  admission  or  rejection  of  evi- 
dence. 

It  is  finally  claimed  by  the  defendant  that 
the  judgment  under  the  seventh  count  of 
the  complaint  is  erroneous,  and  ought  not 
to  stand.  The  judgment  under  the  seventh 
count  is  as  follows:  "It  is  considered  and 
adjudged  that  the  said  defendant  ♦  •  • 
be  adjudged  to  i>ay  a  fine  of  cue  hundred 
dollara,  und  be  imprisoned  In  the  county 
Jail  for  a  period  of  thirty  days,  upon  the 
seventh  count  of  said  complaint,  which  Im- 
prisonment shall  commence  at  the  expira- 
tion of  the  sentence  of  imprisonment  upon 
the  first  count  hereinbefore  set  forth,  and 
that  the  defendant  Is  adjudged  to  pay  the 
cost  of  tills  action,  taxed  at  $  ■  ;  that  he 
he  imprisoned  In  the  county  Jail  until  said 
fine  and  co^s  are  paid."  Section  250  of  the 
Criminal  Code  reads:  "When  any  person 
shall  be  convicted  of  two  or  more  offenses, 
before  sentence  shall  have  been  pronounced 
u\}on  him  for  either  offense,  the  imprison- 
ment to  which  he  t«hall  l>e  sentenced  u[x>n 
the  second  or  other  subsequent  conviction 
shall  commence  at  the  terminntlon  of  the 
term  (rf  Imprisonment  to  which  he  shall  be 


adjudged  upon  the  prior  conviction.*'  The 
assessment  of  the  fine  and  Imprisonment 
are  In  strict  accordance  with  tlie  statute, 
and  the  time  at  which  the  Imprisonment 
shall  commence  Is  In  strict  conformity  with 
section  250  of  the  Criminal  Code.  There 
being  no  error  on  the  trial  of  this  case,  the 
judgment  of  the  district  court  ia  affirmed. 
All  the  judges  conaurlng. 


(I  Kan.  A.  41) 
HUNDLBT.  V.  BOARD  OF  COMTIS  OF 
FTNNET  COUNTT.l 
(Court  of  Appeals  of  Kansns,  Southern  Depart- 
ment. W.  D.    Oct  23,  1896.) 

POWBBS  or    CODNTT   BOARD  —  SCLECTIOlf  OW  OV- 
riCIAL  PaFBR— CONTKAOT. 

1.  The  board  of  county  ctHnmissioaen  has 

the  power  to  make  reasonable  rules  and  regu- 
lations for  the  governmpiit  of  its  proceedings; 
and.  in  the  nhsenre  of  proof  to  the  contrary,  a 
recoaaideration  of  its  action,  taken  on  a  former 
day  of  the  same  aesaion,  on  any  matter  before 
the  board,  will  be  presumed  to  nave  been  done 
in  conformity  with  its  niles  and  reRulatlona. 
Higirina  v.  Curtis.  18  Pao.  207,  39  Kan.  283. 

2.  Where  a  board  of  county  commiasioners 
designates  a  certain  newspaper  as  the  official 
paper  of  the  county  for  the  then  ensuing  year, 
and  aft.erwardB.  and  at  the  same  meeting,  and 
on  the  BDcceediDK  day,  reconsiders  anch  action, 
and  at  a  later  day,  at  an  adjourned  meeting, 
desii:nnt('S  another  paper  as  the  official  pajier  of 
said  county  for  the  then  enauing  year,  and  the 
publisher  of  the  first-designated  paper  has  no- 
ti<.'e  of  Bach  recoBsideration  at  the  time  it  was 
takou.  and  of  the  fact  that  another  paper  had 
been  designated  ns  the  official  pai>er  at  tne  time 
such  designatifin  was  made,  he  cannot  place 
himeelf  in  poeitioa  to  recover  for  the  neces- 
sary publicat-ious  made  during  said  year  hy 
simply  publishing  the  same,  wTiere  the  record 
discloses  that  none  of  the  matter  so  published 
hy  hira  waa  received  from  the  county  l)oard,  or 
any  of  the  offiuem  of  the  county;  but  his  caase 
of  action,  if  any,  is  for  damages  sustained  by 
him  by  reason  of  snch  rescission,  and  the  nam- 
ing of  another  official  paper. 

(Syllabns  hy  the  Court) 

Error  from  district  court.  Flnn^  connty; 
A.  3.  Ablwtt,  Judge. 

Action  by  M.  B.  Himdley  against  the  board 
of  county  commissioners  of  Finney  county. 
Defendant  had  Judgment,  and  plaintiff  brings 
error.  Affirmed. 

Milton  Brown,  for  plaintiff  in  error.  B.  P. 
Stoclui,  Co.  Atty.,  and  iX.  b\  Mauun,  for  de- 
feudnut  lu  eri-or. 

COLE,  J.  This  waa  an  action  brought  in 
the  district  court  of  Finney  county,  Kan.,  by 
M.  V.  Hundley,  against  the  board  of  county 
commissioners  of  Finney  county,  upon  an  al- 
leged contract  The  cause  was  tried  to  the 
court  upon  an  agi'eod  statement  of  facta, 
from  which  statement  It  appears  that  Hund- 
ley was  during  the  month  of  Jauuai?,  ISS^, 
and  for  some  time  prior  thereto  had  been, 
tlie  owner  and  pubUsher-oC  a  weeiily  news- 
paper printed  and  published  at  Garden  City, 
In  said  county,  which  paper  waa  called  the 
"Finney  County  Domoci-at";  that  on  the  24th 
of  January,  IbSD,  salU  Hundley  appeared  b» 


I  Rehearing  denied. 
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tore  the  board  <tf  county  commlssioiieTS  of 
Floaey  county,  at  a  regular  session  of  the 
board,  and  requested  tbat  tbe  said  paper  be 
designated  as  tbe  official  paper  of  said  comity 
for  tbe  year  1889,  and  tbat  be  be  awarded  tbe 
county  printing  for  said  year.  Thte  proposl- 
tlou  was  reduced  to  writing,  and,  as  appears 
by  tbe  minutes  of  tbe  board  of  said  day,  a 
resolution  was  passed  awarding  tbe  county 
printing  for  that  year,  at  legal  rates,  to  tbe 
Finney  County  Democrat.  It  further  ap- 
pears from  tbe  agreed  statement  f>f  facts 
that  Hundley  was  notified  by  tbe  chairman 
of  tbe  board,  and  one  of  tbe  other  members 
of  sftid  board,  of  tbe  action  wblcb  had  been 
takra,  such  nottOcatlon  being  oni,  and  being 
giTCD  at  tbe  place  of  meeting  tbe  board; 
and  no  other  action  was  taken  by  tbe  board. 
In  tbe  matter  of  county  printing,  on  tbat  day. 
On  the  succeeding  day  a  motion  was  carried 
to  reconsider  tbe  motion  of  the  board  taken 
on  tbe  prerlons  d^  with  regard  to  the  deidg- 
natlon  of  the  official  paper,  and  said  Hund- 
ley was  present,  and  objected  to  such  recon- 
Bideratlon.  On  the  8th  day  of  February, 
1889,— the  board  being  duly  In  session,  pur- 
suant to  an  adjournment  had  on  the  25th 
day  of  January,— a  motion  was  carried  tbat 
the  county  clerk  be  directed  to  notify  tbe 
dlfferrat  pubtlsbers  of  Garden  City  that  seal- 
ed bids  for  county  printing  would  be  received 
up  to  2  o'clock  of  that  day;  and,  pursuant  to 
tbat  order,  the  detk  notified  said  publishers, 
and  the  bids  were  presented  In  accordance 
therewith.  Hundley  declined  to  enter  Into 
competition  with  tiie  other  publishers,  and 
ccmtlnned  to  claim  tbat  be  was  entitled  to 
tbe  county  printing,  under  tbe  former  reso- 
lution of  the  board.  On  tbe  8th  of  February, 
pursuant  to  a  motion  previously  carried,  to 
let  tbe  county  printing  to  the  lowest  bidder, 
the  printing  was  given  to  tbe  Sentln^.  It 
also  appears  fnnn  tbe  agreed  statement  of 
facts  tbat  Hundley  published  In  the  Finney 
County  Democrat  tbe  matter  necessary  and 
proper  to  be  published  in  the  official  paper 
of  said  county  during  the  year  1889,  filed 
proper  proof  thereof  In  the  office  of  the  coun- 
ty clerk  of  said  county,  and  duly  presented 
bis  sworn  Touchers  for  tbe  pnbllcatifms  sued 
for  in  his  petition,  before  bringing  this  ac- 
tion, and  tbat  his  demand  for  payment  was 
r^ected  by  said  board.  It  also  appears  that 
tbe  account  sued  upon  by  Hundley,  so  far  as 
tbe  Items  and  puUIcatlons  are  concerned,  Is 
correct^  at  tbe  maximum  les^l  rate,  and  that 
the  publlcattons  charged  for  are  all  matters 
proper  and  necessary  to  be  publlstaed  by  tbe 
comity  official  paper,  exc^t  an  Item  of  |70. 
Vpoa  this  agreed  statement  of  facts,  the 
court  rendered  Judgment  fOr  the  board  ot 
county  commis^oucrs.  to  tbe  altering  of 
wblcb  Judgment,  as  well  as  the  orcrruling  of 
a  motion  for  a  new  trial,  Hundley  duly  ob- 
jected and  excepted,  and  brings  the  case  here 
tor  roTlew. 

It  Is  contended  by  tbe  plaintiff  In  emx 
that  when  tbe  written  proposition  of  Hund- 


ley bad  bera  made,  and  accepted  by  tbe 
board,  a  «Hitract  had  been  completed,  and 
tbat  no  future  action  of  the  board,  even  If 
taken  at  the  same  meeting,  could  change 
his  rights  under  tbe  contract,  and  that,  there- 
fore, be  bad  a  right  to  publish  tbe  matters 
necessary  to  be  published  for  tbe  count?, 
and  bring  his  action  for  publldilng  tbe  same, 
at  the  maximum  rate.  Paragraph  1655,  Geo. 
St  1889,  gives  the  board  of  county  commio- 
sloners  of  each  county  In  this  state  exclu- 
sive contnd  of  all  expeiadltures  In  connection 
with  tbe  county  printing;  and  if  a  contract 
was  made  by  the  board,  and  no  rate  speci- 
fied, there  can  be  no  doubt  tbe  recovery  could 
be  bad  at  the  legal  rate,  tiie  same  as  a  party 
might  recovo:  tbe  maximum  legal  rate  of  in- 
terest allowed  upon  a  promissory  note,  where 
no  specific  contract  is  made  for  a  greater 
catft  It  Is  the  general  rnle  that  corporate 
bodies,  unless  clearly  restrained  by  leglsbi- 
tive  enactmoit,  hare  the  right  to  reconsider 
a  vote  as  often  as  they  see  fit,  provided 
vested  rigbte  are  not  disturbed,  up  to  the 
time  when,  by  a  conclusive  vote,  acc^ted  as 
tmch  by  Its^f,  a  determination  baa  been 
reached,  and  they  adopt  rules  as  to  tbe  time 
when  reconsideration  may  be  moved.  In  tbe 
case  ot  Hlggins  v.  Cnrtis,  89  Kan.  ^3,  IS 
Pac.  207,  our  supreme  court  held,  under  this 
rule,  that,  in  the  absence  ot  proof  to  the  con- 
trary, a  rectxislderatloo  of  ito  action  taken  oa 
any  former  day  ot  the  same  session,  on  any 
matter  before  tlie  boi^  of  county  commis- 
sioners, will  be  presumed  to  have  beea  done 
In  ccmformlty  with  its  rules  and  regulatitms. 
Applying  this  rule,  and  the  views  expressed  Id 
tbe  above-cited  case,  the  presumption  arises 
In  this  case  that  the  reconsideration  was  bad. 
and  tbe  subsequent  actitm  taken.  In  the  mat- 
ter of  county  printing.  In  conformity  with 
tbe  rules  and  regulations  ot  tbe  board  ot 
eoun^  commissions  of  Finney  county. 
8uch  b^ttg  the  case,  when  Hundley  made  tbe 
preposition,  on  tbe  21th  day  ot  January,  he 
did  BO  with  tbe  notice  that  Ite  acc^tence 
was  subject  to  reconsideration  at  any  time 
during^  tbat  session  of  tbe  board,  or,  at  least, 
until  some  actltm  had  been  taken  by  the 
board  which  demonstrated  that  tb^  did  not 
Intend  to  reconsider  tbe  matter.  He  could 
not  have  been  materially  damaged  by  tbe 
subsequent  action  of  tbe  board,  for  It  was 
taken  Immediately,  and  vritb  notice  to  bim. 
fniis,  however,  would  be  no  good  reason  why 
he  should  not  recover  what  he  vrould  be  le- 
gally entitled  to  If  a  contract  actually  ex- 
isted. We  are,  however,  of  the  opinion  that 
tbe  boord  had  a  right  to  reconsider  tbe  ac- 
tion taken  by  them  on  the  24th  of  January. 
But  conceding,  for  a  moment,  that  a  contract 
existed,  what  would  be  tbe  nature  of  tbe 
action  wblcb  must  be  brought  bf  Hundley 
to  permit  a  recovery  under  tbe  fbets  Mi  this 
case?  Whatever  matter  be  printed  ttos  not 
so  printed  under  the  contract,  for  that  bad 
been  rescinded  by  the  board,  and  be  re- 
ceived none  ot  the  matter  published  from 
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the  board,  or  any  ot  the  offlc«n  of  Fin- 
ney county.  The  action,  it  one  existed  at  all. 
was  not  upon  contract,  which  the  board  ab- 
solntely  rcfosed  to  carry  out,  but  was  for 
any  damage  he  might  have  sustained  by  rea- 
son oC  the  failure  of  the  board  to  perform 
their  part  of  the  CMitract  We  are  of  the 
oplnioo  that  no  error  was  committed  in  this 
case  by  the  trial  court,  and  the  Judgmrat  will 
therefore  be  affinoed.  All  the  Justices  con- 
earring. 


(1  lUa.  A.  79») 

CHAPMAN  et  al.  v.  TALLANT. 

(Court  of  Appeals  of  Kansas.  Southern  Departr 
ment,  W.  D.    Oct  23.  1895.) 

AcrioiT  OK  NoTi  —  SL-FrioiBNCi  OF  Petition  — 
Jddombut  o:;  Pliadinqs. 

1.  The  petition  in  this  case  examined,  and 
Md  to  be  Buffideot  as  against  a  general  demar- 
rer. 

2.  Where  the  record  in  a  case  discloses  that 
the  separate  answers  of  two  defendaots  each 
presented  an  issue  of  fact,  a  ruling  of  the  court 
directing  the  jury  to  render  a  verdict  for  the 
plaintiff  npou  the  pleadings,  and  the  action  of 
the  court  in  entering  judgment  for  the  plaintiff 
upon  a  verdict  so  rendered,  is  error  where  it 
appears  from  the  record  that  the  only  ground 
for  such  verdict  and  judgment  was  the  state 
of  the  pleadings  in  the  case. 

(Syllabus  by  the  Court) 

Errw  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  J.  F.  Tallant  against  C.  O.  Chap- 
man and  another.  Plaintiff  had  judgment, 
and  defendants  bring  error.  Kereraed. 

A.  J.  HosklsBon  and  M.  A.  Calhoun,  for 
plalntiffB  In  «Tor.  H.  F.  Mason  and  HUton 
Brown,  tm  defoidant  In  error. 

COLE,  J,  J.  F.  Tallaut  brought  his  ac- 
tion In  the  district  court  of  Finney  county, 
Kan.,  against  C.  O.  Chapman  and  H.  P. 
Myton,  upon  a  certain  promissory  note;  the 
former  being  sued  as  principal  and  the  lat- 
ter as  Indorser  of  said  note.  The  petition 
as  finally  amended,  and  upcm  which  trial 
was  had,  alleged  execution  of  the  note,  and 
the  specific  manner  In  which  notice  of  non- 
payment was  claimed  to  hare  been  made 
upon  Myton  as  such  Indorser. 

The  defendant  Mytcm  Interposed  a  general 
demurrer  to  said  petition,  the  overruling  of 
which  Is  assigned  as  the  first  error  In  the 
case.  The  demurrer  was  properly  overruled. 
The  petition  In  this  case  upon  which  the  ac- 
tion was  heard  was  certainly  sufficient  as 
against  a  demurrer.  After  the  overruling 
of  said  demurrer,  the  defendant  Myton  filed 
his  verified  answer,  which  consisted  of  a 
general  denial  of  each  aud  every  allegation 
in  the  petition,  excepting  that  he  signed  the 
note  sued  upon  upon  the  back  thereof,  as 
alleged  In  the  petition.  The  defendant  Chap- 
man filed  an  unverified  answer,  consisting  of 
a  general  denial  and  of  a  special  plea  to  the 
Jurisdiction  of  the  court  upon  the  ground 
that  be  was  a  nonresident  of  fe'inney  county, 


Kan.,  and  was  served  with  summons  In 
Kearney  county,  and  that  none  of  the  par- 
ties liable  to  an  action  on  said  note  resided 
In  Finney  county.  Kan.,  at  the  time  the 
action  was  ccmunenced.  and  that  none  of  the 
parties  liable  on  said  note  were  ever  sum- 
moned in  Finney  cotmty. 

When  this  cause  was  called  for  trial  a 
jury  was  Impaneled  to  try  the  same,  where- 
upon, as  the  record  discloses,  counsel  for 
plaintiff  and  defendants  each  stated  their 
case  to  the  Jury,  at  which  point  a  motion 
was  made  by  plaintiff  that  the  court  direct 
the  Jury  to  return  a  verdict  for  plaintiff 
upon  the  pleadings,  and  without  the  intro- 
duction of  any  evidence,  and  the  court  sus- 
tained such  motion,  and  the  jury  returned  a 
verdict  for  the  plaintiff.  This  ruling  of  the 
court  la  assigned  as  the  second  error,  and 
we  are  of  the  opinion  that  the  posltltm  of 
the  plaintiffs  In  error  is  correct  The  an- 
swer of  Myton  tendered  an  issue  upon  every 
fact  In  the  petition,  with  the  single  excep- 
tion of  the  one  that  he  slgued  hla  name  upon 
the  back  of  the  note.  The  answer  of  Chap- 
man also  tenders  an  Issue  which  demanded 
the  introduction  of  evidence  either  before 
the  court  or  Jury,  and  therefore  the  sustain- 
ing of  a  motion  for  judgment  upon  the  plead- 
ings was  rnaterial  error.  It  is  contended  by 
counsel  for  defendant  in  error  that  the  ac- 
tion of  the  court  was  based  upon  the  state- 
ment of  the  counsel  for  plaintiffs  in  error 
to  the  jury,  and  not  alone  upon  the  plead- 
ings, and  that  this  appears  from  the  bill  of 
exceptions  filed  in  this  case;  but  the  record 
does  not  disclose  this  fact,  and  we  must 
look  to  the  record  alone  In  this  case  to  de- 
termine what  was  actually  done  In  the  trial 
court  While  It  Is  true  that  the  record  does 
show  that  the  motlcm  was  made  and  sus- 
tained after  the  statements  of  counsel  to 
the  Jury,  yet  In  both  the  Journal  entry  of 
the  proceedings  had  at  that  time  and  In  the 
bill  of  exceptions  filed  In  this  case  it  plain- 
ly appears  that  a  specific  reason  was  urged 
to  the  court  why  a  verdict  and  Judgment 
should  be  given  to  the  defendant  In  error, 
and  that  reason  was  that  such  verdict  and 
judgment  were  Justified  by  the  pleadings  in 
the  case;  and  nowhere  does  it  appear,  even 
by  Inference,  that  the  statements  by  counsel 
to  the  Jury  formed  any  part  of  the  reason 
for  which  this  verdict  and  Judgment  were 
given  to  the  defendant  in  error.  The  judg- 
ment of  the  district  court  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  oidnion.  All 
the  Justices  concurring. 


(8  N.H.  my 

TERRITORY  v.  ORTIZ. 
(Supreme  Court  of  New  Mexico.    Oct  23, 

Fradd— Indictment  and  Proof — Vabiancb. 
I'nder  an  indic-tment  for  knowingly  pur- 
chasing personal  property  from  one  not  the 
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owner  thereof,  which  alleges  ownenhip  in  two 
persons,  proof  of  OTrnerahip  in  oae  is  insuffi- 
clent. 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  N.  B.  LaughlliL 

Susano  Ortiz  was  convicted  of  knowingly 
purchasing  personal  property  of  one  who  was 
not  owner  tiiercof,  and  appeals.  Reversed. 

Tliomas  B.  Catroii  and  Charles  A.  Splesa, 
for  appellant.  36bn  P.  Victory,  Sol.  Gen., 
for  the  Territory. 

BAXTZ,  J.  The  defendant  was  indicted, 
tried,  and  convicted  of  knowingly  purchasing 
certain  sheep  of  one  who  was  not  the  owner, 
and  who  had  no  right  to  sell  them.  The  In- 
dictment alleged  that  the  sheep  were  the 
property  of  Andres  C.  De  Baca  and  Apolonio 
Raet.  The  pi*oof  showed  that  the  sheep  were 
owned  by  the  wife  and  children  of  Andres  C. 
De  Baca,  but  that  he  had  the  care,  custo<iy, 
and  actual  possession  of  them;  that  Apolonio 
Rael  also  had  sheei)  in  the  same  baud  from 
which  these  were  taken,  but  lie  employed  a 
s^Jarate  lierder,  and  his  sheep  were  different- 
ly earmarked.  The  proof  was  sufticleut  to 
sustain  the  averment  of  property  as  to  BacHj 
Imt  there  was  no  evidence  of  title,  jKissossory 
or  otherwise,  In  Kael  of  the  sheep  stolen; 
and  the  qucation  is  as  to  whether,  under  an 
allegation  of  ownership  by  two  persons,  proof 
of  ownerahlp  in  only  one  will  l>e  sulHclent. 
Starkle  and  Bishop  cite  with  approval  the 
rule  laid  down  by  I/)rd  IIulc,  that  "there 
must  be  certainty  in  every  indictment  toucii- 
lufi  the  thing  wherein  or  of  which  the  offense 
was  committed."  1  Starkle.  Cr.  ri.  (2d  Ed.) 
182,  Hie  defendant  is  outltlcd  to  be  apprised 
of  the  charge  which  he  is  to  meet,  and  It 
must  be  so  specUic  as  to  inure  to  his  defense 
upon  a  subsequent  Indictment  founded  uiK)n 
the  same  drcumstjinces.  Any  repugnancy  or 
Incoiislatency  In  the  name  of  the  person  In- 
jiii-cd  will  vitiate  the  Indictment.  1  Starkle, 
Or.  I'l.  185.  The  name  of  the  owner  of  the 
property  cannot  be  dispensed  with  except  in 
partli-;:lar  Instances,  which  are  exceptions 
from  Ihc  necessity  of  the  case,  Tlie  indict- 
ment must  either  stale  the  name  of  the  own- 
er or  accmiut  fur  the  (iinlssion  by  averring 
that  the  owner  is  unknown;  and,  in  general, 
an  Inaccuracy  or  reitUKuancy  in  the  allega- 
tion, or  variance  in  the  proof  of  ownership, 
will  be  fatal  to  the  indictment.  1  Bish.  Cr. 
rnic.  !  r.S-';  1  Bish.  Xew  Cr.  Troc.  §S  r.Hl, 
r>S2.  Tills  i-ule.  It  Is  said,  apjdies  to  larceny, 
burglary,  arson,  embezzlement,  exloi-tiou,  ma- 
licious nilschlef.  n'cclvinK  stolen  goods,  rob- 
bery. fal«e  iirctense,  and.  In  general,  "to  all 
offenses  which  consist  wholly  or  In  part  of  a 
wroUK  done  to  real  or  personal  property,  or 
the  possession  of  one  who  is  Injured  thereby." 
1  Bish.  New  Cr,  Proc.  8  TtS-'t.  It  applies  to 
statutory  as  well  as  common-law  offenses.  2 
Bish.  Cr.  Pi-oc.  §5  S4:i.  S.-.n:  Bish.  St.  Crimes. 
§5  428.  44;i.  4.'..'S.  4r.7.  The  reason  ownership 
must  J)c  proved  as  alleged  Is  that  It  Identifies 
the  offense,  distluguishlng  it  from  other  in- 


stances. Hence,  even  when  needlessly  al- 
leged, proof  appears  necessary.  1  Bish.  Cr. 
Proc.  I  4S8b,  subd.  3.  Thus,  an  indictment 
for  receiving  stolen  goods  need  not  allege  the 
name  of  the  thief,  but,  if  it  Is  alleged,  the 
evidence  must  correspond  to  the  allegation. 
The  allegation  being  regarded  as  descriptive 
of  the  Identity  of  the  offense,  Lf  the  pleader 
sees  dt  to  empl<^  greater  particularity  in  that 
description  than  really  necessary,  he  must 
nevertheless  prove  It  as  alleged.  1  Bish. 
New  Cr.  Proc.  §{  48S,  488.  The  allegation 
of  ownership  by  two  persons  is  not  satisfied 
by  proof  of  ownership  by  only  one  of  them, 
and  the  instruction  given  to  the  Jury  by  the 
court  was  erroneous  In  that  particular.  Tbo 
cause  is  therefore  reversed  and  remanded. 

COLLIEU  and  HAMILTON,  JJ.,  concur. 


(8  N.H.  2M} 

TERRITORY  v.  FRIDAT. 

(Snprome  Court  of  Xew  Mexico.    Oct.  21, 
Wt*5.) 

Homicide— MuRDBK  is  Fikst  Degree— Evidesce 
— Failurs  to  Cqakge  on  SecoNU  Deouce. 

1.  On  trial  for  murder  in  the  first  deftrec 
if  there  is  any  evidence  wnrruntiutc  a  charge  on 
murder  in  the  srcouil  degree,  the  failure  of  the 
court  to  give  sooh  eharse,  though  not  request- 
ed, is  reversible  error. 

2.  On  trial  for  murder  in  the  first  degree, 
defendant  testified  that  dcceaacil  went  to  di^ 
fend.nit's  ro(»m.  and  liesnn  to  abuse  defendant, 
and  that  defendant  closed  the  door  on  him,  and 
Hoim  afterwards  went  out  to  find  the  town  mar- 
shall.  and  that  on  hiu  return  deceastnl  was  stand- 
ins  a  few  feet  from  the  rmm,  and  rushed 
towards  defendant,  nnd  that  defendant,  after 
retreating  lit  or  12  feet,  shot  and  killed  him 
with  a  revolver  which  he  had  borrowed  while 
in  nenrch  of  the  marshal.  Held,  that  it  was 
reversible  eiror  for  the  eonrt  to  fail  to  charg«> 
on  murder  in  the  second  degree. 

Appeal  from  district  court,  Santa  F6  coun- 
ty;  before  Justice  N.  B.  Laughlln. 

Roberto  Friday  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Kev«w?d. 

Francis  Downs,  for  apiwUunt.  W.  H,  Tope, 
for  the  Territory. 

COLLIER,  J.  It  is  deemed  neces.sary  to 
advert  to  only  one  of  the  alleged  errors  urged 
by  apiiellant.  nnd  to  recite  the  record  and  the 
evidence  in  the  tnmsci-ipt  bo  far  as  relevant 
to  the  same.  The  defendant  was  indlcte<l  for 
the  murder  of  one  Zenon  Baca,  found  guilty 
hi  the  first  degree,  and  sentencerl  to  be  liang- 
ed.  On  the  trial  the  court  instructed  onfy  as 
to  murder  in  the  tirst  degi-ee,  or  ac<inittal. 
'I'he  testimony  which  It  Is  claimed  entitled  the 
defendant  to  an  lnfitru<-tIon  as  to  the  second 
(h'gree  was  tliat  given  by  the  apix'llant,  and 
the  material  i)ortion8  of  It  are  hereinafter  set 
forth.  The  testimony  pi-oduced  on  the  trial 
by  the  prosecution  does  not  apiiear  in  tlie 
tnuiscilpt  brought  to  this  omrt.  and  the 
(lucslion  presented,  therefore,  is  whether  or 
not  the  court-  eiTeil  In  omitting  to  Instruit 
tlic  jury  as  to  the  second  degree  of  murder, 
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and  not  whether  the  verdict  of  murder  in  the 
first  degree  ■was  juatifled  by  the  evidence. 

Counsel  for  appellant  contends  that  It  makes 
no  difference  how  strong,  or  even  how  over- 
whelming, may  have  been  the  testimony  to 
support  the  verdict  of  the  jury  of  murder  In 
the  first  degree,  nevertheless  the  Jury  should 
liave  been  instructed  as  to  the  second  degree, 
if  there  wag  any  testimony  whatever  to  sup- 
port auch  an  imstmctlon,  and  that  to  fail  to 
give  such  an  in8tructl(»i  was  In  effect  telling 
the  Jury  that  defendant's  testimony  was  to 
be  altogether  discarded  from  their  minds,  as 
not  being  worthy  of  any  consideration.  It  Is 
provided  by  our  law  that  'in  the  trial  of  all 
indictments,  informations,  complaints  and 
other  proceedings  against  persons  charged 
with  the  commission  of  crimes,  offenses  and 
misdemeanors  in  the  courts  of  this  territory, 
the  person  so  charged  shall,  at  his  awn  re- 
nnest,  bnt  not  otberwiae,  be  a  competent  wit- 
ness." Oomp.  Laws  N.  M.  |  2493.  In  this 
rase  the  defendant  testified  in  his  own  behalf, 
and,  being  a  competent  witness,  his  testi- 
mony. Its  credibility  and  weight,  were  mat- 
ters for  the  jury's  exclusive  consideration. 
We  must  look,  therefore,  to  ttmt  testimony,  to 
ascertain  if,  by  itself  and  standing  alone,  an 
Instruction  as  to  murder  In  the  second  de- 
gree dioald  have  been  given.  If  such  tmti- 
mony  would  snpport  such  an  instruction.  It 
becomes  utterly  immaterial  whether  the  In- 
struction was  requested  or  not,  as  we  l>elleve 
the  rule  stated  by  Prince,  C.  J.,  hi  Territory 
V.  Young,  2  X.  M.  93,  Is  the  true  rule,  to 
wit:  "The  judge  who  excludes  certain  de- 
grees from  the  consideration  of  the  Jury  does 
BO  at  his  peril;  that  Is  to  say,  be  should  be  ab- 
solutely certain  that  there  Is  no  testimony 
which  would  make  a  verdict  of  one  of  these 
d^rees  possible;  for.  If  there  Is  the  least 
vestige  of  evidence.  It  Is  for  the  jury  to  de- 
termine its  weight  and  effect,  and  the  slightest 
mistake  of  that  kind  would  be  error,  for  which 
the  appellate  court  would  have  to  grant  a  new 
trial.**  In  the  case  of  Territory  v.  Romlne,  2 
N.  II.  114  (opinion  by  Prince,  O.  J.),  this  court 
again  said  that,  *if  there  is  any  evidence 
whatever  which  could  bring  the  case  within 
the  definition  of  any  degree  not  given,  the 
limitation  of  the  degrees  in  the  charge  to  the 
jury  would  be  error,  which  would  be  good 
cause  for  reversal.*'  From  the  opinion  of  the 
court  In  the  ease  of  Territory  v,  Nichols,  3  N. 
M.  76,  2  Pac.  78,  we  make  the  following  ex- 
tract: "It  Is,  we  think,  so  well  settled  as  to 
become  almost  elementary  law  tliat  the  court 
In  its  Instructions  to  the  jury  in  a  crimtnal 
case  must  give  to  them  all  the  law  applicable 
to  the  evidence  elicited  at  the  trial.  This,  in- 
deed,  is  the  very  purpose  of  instructions  from 
the  court,  and  It  is  only  properly  fulfllled 
when  the  Jury  retire  to  their  room  fully  in- 
formed of  the  principles  of  law  which  are 
to  govern  them  in  considering  the  testimony. 
The  law  makes  this  the  duty  of  the  presiding 
Judge,  and  he  must  perform  it  whether  re- 
quested to  do  BO  or  not.  Suppose  the  evidence 


in  a  capital  case  pointed  to  a  particular  de- 
gree of  the  crime  as  dettnetl  by  the  statute, 
and  the  presiding  judge  failed,  through  inad- 
vertency or  otherwise,  to  char^  as  to  that 
degree,  and  the  defendant  was  thereby  prej- 
udlcefl;  can  It  be  said  that,  because  his  coun- 
sel did  not  ask  for  instructions  as  to  that  par- 
ticular degree,  he  cannot  avail  himself  of  the 
error  In  the  appellate  court?  We  think  not; 
and,  as  we  have  said  already,  we  tliink  the 
law  on  this  subject  is  well  settled.  Bishop, 
In  his  work  on  Criminal  Procedure,  says:  The 
charge  should  state  the  law  In  its  application 
to  the  factB,  as  already  explained,  coirectly 
and  fully.  If,  for  example,  there  are  dlff^nt 
degrees  of  an  offense,  the  law  of  each  degree 
wMch  the  evidence  tends  to  prove  should  be 
given,  but  not  of  any  degree  which  it  does 
not  tend  to  prove.'  1  Blsh.  Cr.  Proc.  |  980, 
and  numerous  cases  cited."  "It  Is  uror  for 
the  judge,  unless  there  be  an  entire  absence 
of  evidence  to  prove  a  particular  grade  of 
murder,  to  exclude  such  grade  from  the  con- 
sideration of  the  jury."  Whart.  Cr.  PI.  §  713; 
McNevina  v.  People.  Gl  Barb.  307;  Adams  v. 
State.  29  Ohio  8t  412.  Our  statute  dhrects 
that  "the  court  shall  instruct  as  to  the  law 
of  the  case,  but  shall  not  comment  on  the 
weight  of  tlie  evidence."  Oomp.  Laws  N.  M. 
I  2055.  Bell,  J.,  In  Territory  t.  Nichols, 
supra,  commenting  on  this  provision  at  our 
law,  says:  "This  statute,  of  coiu^e,  can  on^ 
mean  that  the  court  shall  instruct  the  jury 
as  to  all  the  law  applicable  to  the  evidence 
in  the  case;  and,  this  Iteing  so,  a  failure  to 
do  so  would  be  error.  The  court  la  not  per- 
mitted to  wait  until  It  Is  asked  to  charge  as 
to  a  particular  degree,  but  It  must  do  so  as 
a  part  of  Its  duty  in  the  case.*' 

We  renfttrm  the  views  expressed  as  above 
by  this  court,  and  come  to  a  consideration  of 
the  testimony  of  the  defendant,  to  ascertain 
if  in  It  there  was  any  evidence  tending  to 
show  any  grade  of  murder  other  than  the 
first  We  think  It  clear  that,  if  defendant's 
testimony  were  Iwlieved  by  the  jury,  they 
could  not,  under  proper  Instructions,  liave 
found  him  guilty  of  murder  In  the  first  degree. 
This  testimony  tends  to  show  that  deceased 
went  to  the  bouse  where  defendant  had  a 
room;  that  he  knocked  at  the  door,  and,  on 
ascertaliUng  tluit  defendant  was  there,  he 
began  abusing  him;  ttiat  defendant  closed 
the  door  which  had  been  opened  by  the  wo- 
man at  whose  house  he  was  staying;  that  de- 
fendant dressed  lilmself  partially,  and  went 
up  town  to  find  the  town  marshal,  and  i-e- 
tumed  to  his  room  in  a  short  while;  that 
deceased  and  another  man  were  standing 
about  10  feet  from  his  room,  and,  as  defend- 
ant approached,  deceased  rushed  upon  him, 
and  defendant,  retreating  some  10  or  12  feet, 
shot  and  killed  liim.  He  testified  that  he 
borrowed  a  pistol  up  town;  that  he  had  left 
a  portion  of  Ills  clothing  at  his  room,  and  was 
returning  there  to  sleep  when  the  encounter 
took  place  as  above  detailed;  that,  after 
firing  the  shot,  he  went  up  town,  and  deliv- 
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ered  himself  up  to  the  marshal.  If  the  ]ur;i 
had  even  believed  that  defeadant  went  ap 
town  for  the  express  purpme  of  getting  a  pis- 
tol, Instead  of  for  the  purpose  of  avoiding  a 
quarrel  with  deceased,  as  defendant  testified, 
and  that  on  his  return  he  was  assaulted  de- 
ceased, and  on  retreating  several  steps  he 
fired,  that  would  not  make  murd^  In  the  first 
degree,  unless  they  also  believed  that.  Instead 
of  returning  to  his  room  to  sleep,  he  came, 
after  arming  himself  for  the  purpose  of  killing 
deceased,  and  that  he  made  the  supposed  as- 
sault a  pretext  for  the  killing,  instead  of  Its  be- 
ing the  occasion  of  bis  shooting  under  the  Im- 
pulse of  si^den  heat  of  passion,  easily  Inflamed 
because  of  the  previous  abuse  occurring  at  the 
time  the  two  had  met  b^ore  the  defendant  had 
gtHie  up  town,  me  Jury  might  also  have  con- 
cluded from  defendant's  testimony  that  the  kill- 
ing was  perpetrated  unnecessarily,  while  re- 
sisting an  attempt  by  the  deceased  to  commit 
an  offense  against  the  person  of  defendant. 
Hiere  certainly  was  more  than  "a  vestige  of 
evidence"  to  support  either  of  the  above  the- 
ories. Again,  referring  to  the  position  of 
Chief  Justice  Prince  In  the  case  of  Territory 
V.  Romine,  supra,  and  approving  It,  we  say 
that,  "If  there  Is  any  evidence  wJiatever  which 
could  bring  the  case  within  the  definition  of 
any  degree  not  given,  the  limitation  of  the 
degrees  In  the  charge  to  the  Jury  would  be 
error  which  would  be  good  cause  for  re- 
versaL"  And,  believing  that  there  Is  definite 
and  distinct  evidence  In  defendant's  testimony 
calling  for  an  Instruction  as  to  murder  In  the 
second  degree,  we  are  constrained  to  reverse 
the  Judgment  of  the  court  below  refusing  the 
■  defendant  a  new  trial,  and  we  direct  that 
this  case  be  remanded  to  that  court,  with  di- 
rections to  award  such  new  trial;  and  It  Is 
aocordtiigly  so  <H:dered. 

SMITH.  O.  J.,  and  HAMILTON  and 
BANTZ,  JJ.,  concur. 


(8  N.M.  311) 

TERRITORY  v.  VIALPANDO  et  bL 
(StuHKine  Court  of  New  Mexico.    Oct,  SI, 

Dboabbs  or  Murder— IxDicTHBST—lHBTBVOTJOxs 
— Chahob  of  Vbmcb. 
1.  TJnder  a  statute  deflniue  murder,  and 
-  declaring  that  all  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  lying  in  wait, 
torture,  or  by  uny  kind  of  willml,  deliberate, 
and  premeditated  kilting,  etc.,  shall  be  deemed 
murder  in  the  first  deftrce,  an  indictment  al- 
leglQf;  that  defendant  "feloniously,  unlawful- 
ly. Willfully,  *  •  *  and  with  expresa  malice 
Eforethought,"  did  cast  deceased  into  a  fire, 
and  burn  him  to  death,  ia  sufficient  to  sustain 
a  conviction  of  marder  in  the  first  degree, 
without  using  the  words  "wlUfnl,  deliberate, 
and  |M-e meditated,"  which  reft^r  only  to  killings 
other  liian  by  poison,  lying  in  wait,  and  tor- 
ture. 

'2.  Where,  on  Indictment  (or  murder  in  the 
first  degree,  there  is  any  evidence  ot  murder 
In  the  seroud  degree,  failure  to  instruct  as  to 
the  latter  is  reversible  error,  though  no  request 
for  auch  Instruction  was  made.  Territonr  ». 
Friday  (N.  M.)  42  Foe.  02,  followed. 


8.  It  is  not  error,  in  a  erimtnal  prosecn- 
tion,  to  overrule  a  motion  for  change  of  venue 
based  on  affidavits  of  defendant's  counsel  alone. 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  N.  B.  Laughlin. 

Jesus  Vialpando  and  Fellciano  Chaves 
were  Jointly  naivlcted  of  murder  in  the  first 
degree,  and  appeaL  Affirmed. 

W.  H.  Pope  and  Charles  A  Spless,  for  ap< 
peUants.  John  P.  '1^ctor7,  BoL  Qen.,  Cor  ths 
Territory. 

COLLIER,  J.  The  defendanta  were  In- 
dicted for  murder,  tried,  end  found  guilty. 
The  verdict  rendered  was.  In  form,  as  fol- 
lows: "We,  the  Jury,  find  the  defendants 
gull^  as  charged  in  the  Indictment"  And 
it  was  construed  by  the  court  below  as  a 
verdict  of  murder  la  the  first  degree,  and 
sentence  of  death  was  pronoimGed  on  it,  aftjer 
motion  for  new  trial  was  heard  and  wer- 
ruled.  From  alleged  error  In  overmllng  tbe 
motl<Hi  for  new  trial,  tlia  case  oranes  on 
peal  to  this  court. 

It  Is  urged,  as  one  ground  of  error,  that  the 
indictment  only  charges  murder  generally, 
and  not  in  such  manner  as  to  show  murder 
In  the  first  degree  exclusively,  and  that, 
therefore,  the  vodlct,  finding  the  defendants 
guilty  as  charged,  does  not  necessarily  Im- 
port a  finding  In  the  first,  or  any  other  partic- 
ular, degree.  If  this  ground  were  well  taken, 
it  would  seem  strictly  more  prop«  for  motion 
in  arrest  of  Judgment  than  by  motion  for  n 
new  trial.  We  will,  however,  treat  the  qnes- 
tlua  as  properly  raised,  and,  to  Its  better  un- 
derstanding, we  here  set  forth  at  large  the 
indictment:  "Territory  of  New  Mexico, 
County  of  Santa  Ffi.  In  the  District  Court, 
at  the  Special  March  Term,  A.  D.  1885.  Tbe 
grand  Jurors  for  the  territory  of  New  Mexico, 
tak^  from  the  body  of  the  good  and  hiwful 
men  of  the  county  of  Santa  F6  aforesaid, 
duly  elected.  Impaneled,  sworn,  and  charged 
at  the  term  aforesaid  to  inquire  In  and  tor  the 
county  of  Santa  aXoi-esald,  upon  their 
oaths  do  present  that  Jesus  Vialpando  and 
Feliciano  Chavez,  late  ot  the  county  of  Santa 
P6,  territory  of  New  Mexico,  on  the  2fith  day 
of  January,  In  the  year  oC  our  Lord  Itsdo,  at 
the  county  of  Santa  F6  aforesaid,  with  force 
-  and  arms,  at  the  county  aforesaid.  In  and  up- 
on one  Tomas  Martinez,  then  and  there  be- 
Ing,  feloniously,  unlawfully,  willfully,  pur- 
posely, and  with  express  malice  aforethought, 
^id  make  an  assault,  and  the  said  Jesus  Vial- 
pando and  Feliciano  Chavez  certain  guns  and 
pistols  then  and  there  being,  charged  with 
gunpowder  and  loaded  with  divers  leaden 
bullets,  which  said  guns  and  pistols  the  said 
•Tesus  Vialpando  and  Feliciano  Chaves  In 
their  right  hands  then  and  there  held 
against,  at,  and  upoji  him,  the  said  Tomas 
Martinez,  then  and  there,  feloniously,  unlaw- 
fully, willfully,  purposely,  and  with  express 
malice  aforethought,  did  discharge  and  shoot 
oft;  and  that  the  said  Jesus  Vialpando  and 
Feliciano  Chave:^  with  the  leaden  buUeU 
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aforesaid,  by  force  of  the  gunpowder  out  of 
the  said  gUDB  and  pistols  by  them,  the  said 
Jesus  Vlalpando  and  Feltclano  Chavez,  ao  as 
aforeeaid  discharged  and  shot  off,  him,  the 
said  Tomas  Martinez,  In  and  upon  the  left 
Bide  of  the  head  ol  him,  the  said  Tomaa 
Martinez,  then  and  there,  feloniously,  unlaw- 
fully, willfully,  purposely,  and  with  exprera 
malice  aforethought,  did  strike  and  wound, 
giving  to  him,  the  said  Tomaa  Martinez, 
then  and  there,  with  the  leaden  bullets  afore- 
said, out  of  the  guns  and  pistols  so  as  afore- 
said discharged  and  ^ot  off  In  and  upon  the 
left  side  of  the  head  of  him,  the  said  Tomas 
Martinez,  one  mortal  wound,  of  which  said 
mortal  wound  the  said  Tomas  Martinez  then 
and  there  Instantly  died;  and  that  the  said 
Jesus  Vlalpando  and  Felldano  Chavez,  then 
and  there,  feloniously,  unlawfully,  willfully, 
purposdy,  and  with  express  malice  afore- 
thought, did  take  the  said  Tomas  Martinez 
into  both  the  hands  of  them,  the  said  Jesns 
Vlalpando  and  Feltclauo  Chavez,  and  did 
then  and  there,  feloniously,  unlawfully,  will- 
fuDy*  purposely,  and  with  express  malice 
aforethought  cast,  throw,  and  push  the  said 
Tomas  Martinez  Into  a  certain  fire  then  and 
there  burning,  wherein  there  was  a  great 
quantity  of  wood,  set  fire  to  and  caused  to  be 
burned  and  consumed  by  them,  the  said  Jesus 
Vlalpando  and  Feliclano  Chavez,  inflicting 
thereby,  and  by  means  of  the  flames  thereof, 
upon  the  said  Tomas  Martinez,  on  his  breast, 
l)elly,  arms,  legs,  head,  neck,  and  other  parts 
of  the  body,  divers  mortal  bums,  sores,  and 
wounds,  of  which  said  mortal  burns,  sores, 
and  wounds  the  said  Tomaa  Martinez  then 
and  there  instantly  died.  And  so  the  Jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  Jesus  Vlalpando  and  Feliclano 
Chavez  the  said  Tomas  Martinez,  in  manner 
and  form  aforesaid,  feloniously,  unlawfully, 
willfully,  purposely,  and  with  express  malice 
aforethought,  did  kill  and  murder,  contrary 
to  the  form  of  the  autute  In  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  territory  of  New  Mexico.  J.  H. 
Crist,  District  Attorney  for  Counties  of  Santa 
¥(\  Sau  Juan,  and  Rio  Arriba." 

It  appears  from  this  Indictment  that  death 
was  effected  In  two  different  methods  or 
ways— First,  by  shooting;  and,  second,  by  de- 
ceased's being  cast  and  tlirown  upon  a  Are 
and  burned;  each  distinct  method  being  al- 
leged as  done  "feloniously,  unlawfully,  will- 
fully, purposely,  and  with  express  malice 
aforethought"  In  form,  the  Indictment  is  In 
one  count,  but  it  contains  distinct  and  sep- 
arate matter  for  two  counts.  Advantage 
might  have  been  taken  of  this  fact  by  demur- 
rer for  duplicity,  but.  Instead,  the  trial  pro- 
ceeded with  the  only  issue  in  the  case  made 
upon  the  plea  of  not  guilty.  Whatever  might 
be  said  as  to  the  indictment,  so  far  as  It  char- 
ges death  by  shooting  with  guns  and  pistols, 
we  think  It  clear  that  the  portion  containing, 
as  we  have  said,  distinct  matter  for  a  full 
and  complete  count,  charges,  in  an  exclusive 
v^2F.no.l— A 


way,  murder  in  the  flrrt  degree.  Our  stat- 
ute defining  murder  generally  says  It  Is  the 
uulawful  killing  of  a  human  being  with  mal- 
ice aforethoog^t,  express  or  Implied,  and  It 
declares  that  all  murder  whlcta  shall  be  per- 
petrated by  means  of  poison,  or  lying  in 
wait,  tMrture,  or  by  any  kind  of  willful,  de- 
liberate, and  premeditated  killing,  etc.,  shall 
be  deemed  murder  in  the  first  degree.  Laws 
1801,  p.  150.  It  Is  to  be  noticed  that  to  ele- 
vate any  other  murder  to  the  grade  at  i^lch 
"murder  perpetrated  by  means  of  poison,  or 
lying  In  wait,  torture,"  Is  placed  by  our  stat- 
ute, the  killing  must  be  willful,  deliberate-, 
and  premeditated.  In  other  words,  an  nn 
lawful  killing  of  a  human  being,  with  malice 
aforethought,  perpetrated  by  torture,  is  mur- 
der In  the  first  degree,  without  other  descrip- 
tion, such  as  "willful,  deliberate,  and  pre- 
meditated." The  Indictment  In  this  case 
charges  the  killing  by  burning  as  being 
felonious,  unlawful,  willful,  and  with  express 
malice  aforethought  The  words  "deliberate 
and  premeditated,"  used  In  the  statute  as 
describing  murder  in  the  first  degree  In  klU- 
luga  other  than  by  poison,  lying  In  wait,  and 
torture,  are  omitted.  The  only  question, 
then,  to  consider.  Is  whether  or  not  a  kill- 
ing by  burning,  in  the  manner  described.  Is 
one  perpetrated  by  means  of  torture.  Dr. 
Johnson  defines  "torture,"  other  than  tor- 
ments Judicially  Inflicted  (which  cannot  be 
the  torture  meant  by  our  statute),  to  be  pain, 
anguish,  pang;  and  Webster  defines  it  as 
extreme  pain,  anguish  of  body  or  mind,  i>ang, 
agony,  torment.  As  used  in  a  Missouri  stat- 
ute prohibiting  the  torture  of  animals,  tor- 
ture was  held  to  consist  In  some  violent,  wan- 
ton, and  cruel  act  necessarily  producing  pain 
and  suffering  for  the  animal.  State  v.  Pugh, 
15  Mo.  The  facts  set  forth,  we  think, 

necessarily  Import  torture,— a  recital  of  facta 
from  which  the  law  draws  the  conclusion  of 
torture;  and  the  omlsBlon  of  the  statutory 
word  "torture"  cannot,  we  think,  vitiate  the 
Indictment  We  therefore  hold  the  conten- 
tion of  appellants  on  this  point  to  be  not  well 
founded.  If  the  indictment  was  framed  with 
two  counts,  instead  of  one,  the  verdict  should 
be  construed  along  with  the  one  that  makes 
it  Intelligible  and  certain;  and  it  being  In  the 
form  It  is,  unexcepted  to,  a  like  result  should 
follow. 

Another  en-or  urged  by  appellants  Is  the  al- 
leged failure  of  the  court  to  instruct  as  to 
self-defense.  Tlie  Instructions  of  the  court 
are  very  full  on  the  question  of  first  degree, 
or  a  verdict  of  not  guilty;  and  the  Jury  are 
admonished,  with  precision  and  particuUirity, 
as  to  the  necessity  of  the  prosecution's  prov- 
ing, beyond  a  reasonable  doubt,  every  In- 
gredient of  that  grade  of  murder.  It  Is  true 
that  the  court  did  not.  In  terms,  tell  the  jury 
that.  If  defendants  presented  such  testimony, 
tending  to  show  self-defense,  as  created  in 
their  minds  a  reasonable  doubt  of  guilt,  they 
must  acquit  he  yet,  in  effect,  so  told  them 
when,  in  connection  with  hla  Instructions  up* 
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on  reasouable  doubt,  and  the  necessity  of  the 
prosecution's  proving  every  element  of  mur- 
der in  the  first  degree,  be  charged  tbem 
what  constituted  Justifiable  homicide.  It 
would  be  better,  always,  to  give  such  instruc- 
tions; but  the  error,  for  the  reasons  we  have 
indicated,  was  not  so  prejudicial  aa  to  re- 
auire  revftrsaL 

Another  ground  of  enoT  we  will  consider  Is 
the  claim  by  appellants  that  an  Instruction 
as  to  second  degree  should  hare  been  given. 
If  the  testimony  tended  to  show  any  such 
degree,  It  would  be  fatal  error  to  have  omit- 
ted such  an  instruction,  wbeth«  asked  by 
counsel  or  not,  as  we  have  just  decided  In 
the  case  «C  Territory  t.  Friday,  42  Pac  62. 
A  careful  consideration  of  this  testimony  does 
not  disclose  that  such  an  Instruction  should 
have  been  given.  If  the  testimony  had  been 
beUered,  the  jury  would  certainly  have  ac- 
quitted, but  there  was  no  possible  middle 
ground  between  murder  In  the  first  degree 
and  acQuittat 

We  do  not  think  the  court  erred  In  overrul- 
Ing  the  motion  for  change  of  renne,  based,  as 
It  was,  on  the  affldavlte  of  defendant's  at- 
torneys. The  court  held  that  they  were  not 
disinterested  persons,  and  so  do  we.  Finding 
no  rererslble  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed,  and  It  is 
accordingly  bo  ordered. 

HAMILTON  and  BANTZ.  JJ.,  concur. 


TERRITORY  t.  BARRETT. 

(Supreme  Court  of  New  Mexico.    Aug.  31, 

1894.) 

Crihikal  Law— F1.BI  op  Not  GoiiflT  —  With- 
BKAWAti— Appeal— Rbcobd — Prbbuiiptions. 

1.  Where  the  record  on  appeal  in  a  ctim- 
inal  cause  does  not  show  that  a  hearing  was 
urged  on  a  plea  In  ahat^ent,  it  will  be  pre- 
Bomed  that  the  plea  was  abandoned. 

2.  It  ia  within  the  discretion  of  the  trial 
court  to  refuse  to  permit  defendant,  who  has 
pleaded  "not  guilty,"  to  withdraw  euch  plea, 
and  subBtitute  a  motion  to  quash,  after  he  has 
been  granted  a  diange  ot  venue. 

3.  An  objection  to  the  competency  of  one 
of  the  grand  Jutotb  who  found  an  indictment 
comes  too  late  on  motion  in  arrest, 

4.  A  statement  in  a  motion  for  a  new  trial, 
not  incorporated  in  the  bill  of  exceptions,  can- 
not be  used  to  contradict  tilie  record  on  appeal. 

Appeal  firom  district  court,  Eddy  county; 
before  Justice  A.  A.  Freeman. 

James  Barrett  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Edward  L,  Bartlett,  SoL  Gen.,  for  the  Ter- 
ritory, 

LATTGHLIN,  J.  The  defendant,  James  Bar- 
rett, was  Indicted  by  the  grand  Jury  of  Eddy 
county,  in  tiie  Fifth  Judicial  district,  at  the 
November,  1803,  term,  for  the  crime  of  mur- 
der In  the  first  degree  at  John  HoUhan,  In  sold 
county,  on  the  23d  day  of  July,  1803,  and  on 
the  Kith  day  of  November,  1803,  was  arraign- 
ed, and  entered  his  plea  of  not  guilty  as  char- 


ged In  the  indictment;  and  on  the  next  day, 
it  being  made  to  appear  that  the  defendant 
was  too  poor  to  employ  counsel,  and  to  secure 
witnesses  for  his  proper  defense,  the  court  as- 
signed two  members  of  the  bar  to  defend  him, 
and  ordered  compulsory  process  for  the  wit- 
nesses desired  by  the  defendant  And  the 
case  was  set  down  for  trial  on  the  2lBt  day  of 
that  month,  and  on  that  day  the  defendant  filed 
a  plea  in  abatement  under  oath,  alleging  that 
two  of  the  grand  Jurors  who  sat  upon  the 
cause  and  returned  the  Indictment  were  not 
residents  of  Eddy  county,  but  were  at  tiiat 
time,  and  had  been  for  six  months  previous 
thereto,  residents  and  taxpayers  of  Lincoln 
county,  but  It  does  not  appear  from  the  plea 
that  the  defendant  did  not  know  at  and  prior 
to  the  time  he  entered  his  plea  of  not  guilty 
to  the  merits,  that  the  two  grand  Jurors  were 
not  legally  qualified  to  act  as  such.  On  the 
same  day  that  he  filed  his  plea  In  abatemoit 
he  also  filed  a  motion  for  a  change  of  venue, 
hi  which  he  stated:  *Tba.t  your  defendant 
only  asks  for  a  fair  and  Impartial  trial,  and 
when  be  Is  given  a  county  that  Is  free  from 
impressions  as  mentioned  herein  he  Is  satisfied; 
that  he  suggests  Lincoln  county,  because  he 
thinks  the  people  have  had  less  opportunity  to 
hear  of  this  cause  than  those  of  Chaves  coun- 
ty, and,  as  he  has  before  stated  herein,  that 
is  all  he  desires and  the  motion  was  grant- 
ed, and  the  venue  was  changed  for  the  trial  to 
Lincoln  county.  After  the  venue  bad  been  so 
changed,  the  defendant  moved  the  court  for 
leave  to  withdraw  his  plea  of  not  guilty,  and 
to  quash  the  indictment,  and  to  dismiss  the 
case,  wliich  motion  was,  after  argument  by 
cotmEd,  denied,  to  which  ruling  of  tiie  court 
the  defendant  excepted.  At  the  March,  1804, 
term  of  the  district  court  for  said  Lincoln 
county  the  case  was  called  and  set  for  trial 
tor  the  second  Tuesday  of  the  term.  On  the 
day  set  for  trial  both  parties  announced  them- 
selves ready,  and  the  trial  proceeded,  and  aft- 
er all  the  testimony  was  In,  and  arguments 
were  heard  by  the  Jury,  and  the  case  was 
closed,  the  court  charged  fully  on  the  law  of 
murder  In  the  first  degree  only,  and  the  Jury, 
after  consideration,  found  the  defendant  guilty 
as  charged,  and  so  returned  the  verdict  The 
defendant  therei^ton  filed  bis  motion  in  arrest 
of  Judgment,  and  set  up  that  one  of  the  grand 
Jurorsnamed  in  his  first  motion  was  notaresl- 
dent  o£  Eddy  county,  but  was  a  resident  of 
Lincoln  county;  and  alio  a  motka  for  a  new 
trial,  and  anotho-  motion  In  arrest,— all  ot 
which  motions  were  d«iled  by  the  court,  and 
duly  excepted  to  by  the  counsel  for  defendant 
And  the  court  thereupon  passed  sentence  of 
death  In  legal  form  iqran  the  defendant  From 
all  of  which  rulings  of  the  court  the  case  Is 
here  on  appeal,  and  it  Is  made  the  duty  fjk  this 
court  to  seriously  ccmstder  all  the  rulings  of 
the  court  below  material  to  the  defendant 

The  first  question  for  consideration  is  as  to 
the  reftisal  ct  the  trial  court  to  allow  defend- 
ant to  withdraw  his  plea  of  not  guilty.  This 
was  a  plea  to  the  merits  of  the  case,  and  was 
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entered  some  Are  days  before  he  filed  hlB 
plea  in  abatement  to  test  the  qnallflcatlons  of 
two  members  of  the  grand  Jury,  and  the  mo- 
tion for  leave  to  withdraw  his  plea  was  not 
presented  to  the  court  nntll  after  the  defend- 
ant bad  secured  a  change  of  renue  to  another 
county  tor  the  trial  of  the  case,  and  in  his 
motion  for  change  of  venue  he  stated  that  tbat 
was  all  he  desired.  The  record  does  not 
show  that  he  ever  urged  a  bearing  on  bis  plea 
In  abatement,  and,  if  anything  is  shown  by  the 
record,  tt  is  tbat  he  hod  no  faith  In  hta  plea, 
and  had  abandoned  It,  and  did  not  wlab  to  fnr- 
fber  pursue  It;  and  tt  is  here  primed  tbat 
be  did  80  abandoo  It  This  presumption  is 
farther  supported  from  tbe  fact  appearing  In 
ttie  record  tbat  when  he  filed  bis  motion  in  ar- 
rest after  the  verdict,  he  stated  that  only  one 
of  the  two  grand  jurors  named  in  his  plea  of 
abatement  was  disqualified  by  reason  of  non- 
residence  In  Eddy  county.  If  tbe  defendant 
had  filed  hlg  plea  In  abatement  as  to  the  quaM- 
flcatlons  of  members  of  the  grand  Jury  before 
lie  entered  his  plea  to  the  merits.  It  would 
lave  been  thes  duty  of  the  territory  to  Join  is- 
sue, and  the  court  to  hear  and  determine  the 
iH^ue  so  made.  People  v.  KInsey,  51  Cal.  278; 
People  V.  Fuqua,  61  Cal.  377.  But  the  de- 
fendant did  not  do  this.  He  waited  until  the 
rennc  of  the  case  had  been  changed  to  another 
"ounty,  and  the  Jurisdiction  over  tbe  subject- 
matter  In  that  case  in  tiiat  county  bad  virtual- 
ly ceased  before  he  moved  for  leave  to  wlth- 
ilraw  his  plea  to  the  merits.  And  he  did  not 
renew  bis  motion  for  leave  before  trial  In  Lln- 
<-uIu  county,  but  announced  that  he  was  ready 
for  trial  on  the  merits.  This,  then,  leaves  noth- 
ing but  ttie  ruling  of  the  court  on  the  motion 
to  wttlidraw  the  plea,  and  this  rested  in  the 
discretion  of  the  court,  and  no  circumatances 
are  shown  which  would  indicate  tliat  there  was 
any  abuse  of  that  discretion.  People  v.  Lee, 
17  Cal.  7G;  People  v.  Shorn  Ah  Fook,  64  Cai. 
380,  1  Pnc.  347.  T*c  defendant,  after  verdict, 
filed  ills  motion  In  arrest  on  the  ground  of  dis- 
qualificarion  of  one  of  the  grand  Jurors,  but 
this  objection  came  too  late,  as  he  had  waived 
ttjat  objection  by  going  to  trial  on  the  merits. 
1  Bish.  Cr.  Proc.  gS  875,  886,  887;  Territory  v. 
Abeita,  1  N.  M.  546;  Territory  v.  Baker  (N.  M.) 
13  Pac.  30;  Anderson  v.  Territory  (N.  M.)  13 
Pac.  21. 

In  the  motion  of  defendant  tot  a  new  trial 
after  sentence  of  death  had  been  passed  upon 
him  he  sets  out  seven  grounds,  only  one  of 
which  will  be  considered,  which  1a  tbe  sixth: 
"Because  the  court  ruled  the  defendant  to 
exhaust  his  peremptory  challenges  so  far  as 
he  wished  In  regard  to  the  members  of  the 
general  venire  before  a  special  venire  was 
drawn."  If  this  statement  for  a  new  trial 
was  true,  and  borne  out  by  the  record  In  the 
case.  It  would  present  a  different  question,  as 
under  our  statute  (Comp.  J^ws,  §  2100)  It  be- 
comes the  duty  of  the  court  to  examine  all 
the  record  of  the  couil  below,  and  pass  upon 
It.  In  this  case  none  of  the  testimony  or 
proceedings  In  the  court  below  are  Incorpo- 


rated in  the  record  by  Mil  of  exceptions,  and 
we  have  to  take  the  record  aa  we  find  it, 
with  all  the  iH«sumptl<mB  in  favor  of  the  reg- 
ularity and  legality  of  the  proceedings  In  the 
court  below.  Hits  conrt  and  the  supreme 
court  of  the  United  States  have  decided  In  nu- 
merous cases  that  the  overruling  of  a  motion 
for  a  new  trial  is  not  suffitdent  grounds  to 
referee  a  decision  in  the  conrt  bdow.  Tbe 
above  paragraph  in  the  motion  fw  a  new 
trial  the  simple  statement,  not  under  oath, 
of  tbe  attorneys  fw  the  defendant,  wbile  the 
record  with  reference  to  the  Impaneling  of 
the  Jury,  found  at  pages  12  and  IS  of  the 
ttanscriiit,  does  not  anywhere  show  that  any 
chaDenges,  peremptory  or  otherwise,  were 
asked  or  granted  or  refused  by  or  against  tbe 
defendant,  as  will  be  seen  by  the  following 
copy  of  the  transcript  in  that  particular: 
••Now  comes  the  territwy,  by  her  district 
attorney,  and  comes  the  defendant,  James 
Barrett,  in  his  own  proper  person,  in  tbe  cus- 
tody of  the  sheriff,  and  accompanied  by  coun- 
sel, and  now,  both  parties  announcing  them- 
s^ves  ready  for  trial,  come  the  following 
named  persons,  to  wit  [giving  the  names  of 
nine],  who,  having  been  duly  selected  and  ex- 
amined and  qualified  as  Jurors  for  the  trial 
of  tbe  issues  Joined  in  this  cause  pending, 
and  it  now  appearing  that  there  are  nine  du- 
ly-qnaUfled  Jurors  aforesaid,  presHit  from  the 
trial  of  tbe  issue  In  this  cause  iwndlug;  and 
It  further  appearing  to  the  conrt  that  the 
regular  panel  of  tbe  petit  Jury  for  the  present 
term  of  this  court  Is  exhausted  by  reason  of 
the  challenges  exercised  by  the  parties  here- 
in, and  the  Jury  for  the  trial  of  this  cause  not 
being  complete,  the  court  draws  the  names  of 
twenty-four  additional  persons  from  Jury  box 
number  two,  of  tbe  county  of  Lincoln;  and 
doth  order  tbat  a  special  venire  Issue  for  such 
persons  as  petit  Jurors,  returnable  on  tbe  in- 
coming of  court  to-morrow  evening,  whldi  Is 
done  accordingly.  •  •  •  And  thereafter, 
on  the  23«  day  of  March,  A.  D.  18J»,  tbe  fol- 
lowing, among  other,  proceedings  were  had: 
•Now,  again,  comes  the  territory,  by  her  dis- 
trict attorney,  and  comes  the  defendant,  James 
Barrett,  In  hia  own  proper  person  in  the  cus- 
tody of  the  sheriff,  and  accompanied  by  coun- 
sel, and  come  the  nine  Jurors  who  have  been 
heretofore  duly  examined,  qualified  and  ac- 
cepted as  Jurors  in  this  cause.  And  now 
comes  the  sheriff  and  returns  into  court  the 
special  venire  heretofore,  on  the  2l8t  day  of 
March,  1894.  Issued,  for  petit- JurOTS,  which 
shows  the  following  named  persons  to  have 
been  summoned  by  him  to  appear  In  open 
court,  and,  being  each  duly  examined  under 
oath,  are  found  to  be  qualified  to  serve  as 
petft  Jurors  at  the  present  term  of  this  court 
[here  follows  list  of  Jurymen  entered  in  ve- 
nire). And  now  the  following  named  persons^ 
to  wit  [naming  three],  are  duly  selected,  ex- 
amined, and  qualified  as  Jurors  to  complete 
the  panel  of  the  jury  for  the  trial  of  the  Is- 
sues joined  In  this  cause  pending,  and  now 
the  following  Jury,  to  wit  [naming  twelve], 
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twelve  good  and  lawful  men  taken  from  the  | 
county  of  Lincoln,  having  been  duly  selected, 
drawn,  accepted,  and  Impaneled,  are  sworn 
to  well  and  truly  ti-y  the  Issues  joined  In  this 
cause  pending,  and  a  true  deliverance  make 
between  the  prisoner  at  the  bar  and  the  ter- 
ritory of  New  Mexico,  and  a  true  verdict  ren- 
der according  to  the  law  and  the  evidence.'  " 
If  the  simple  atatement  of  counsel  for  defend- 
ant, not  under  oath,  is  to  be  taken  In  this 
court  as  contradicting  the  record  of  the  cause, 
reversals  of  criminal  cases  In  this  court  wUl 
only  be  limited  by  the  ingenuity  of  counsel 
In  framing  statements  of  reversible  error, 
which  may  only  exist  in  his  fertile  brain. 
In  this  case  the  defendant  was  sentenced  to 
death,  and  be  had  every  inducement  to  pre- 
sent all  the  facts  to  this  court  upon  which 
the  Judgment  of  the  court  below  might  possi- 
bly be  reversed;  and,  if  the  challenges  re- 
ferred to  In  his  motion  for  a  new  trial  were, 
as  a  matter  of  fact,  asked  and  refused.  It  is 
only  reamnable  to  suppose  that  he  would 
have  incorporated  the  fact  Into  this  record  in 
a  bill  of  exceptions,  and  It  would  be  here  be- 
fore the  court  for  consideration  In  legal  form. 
The  only  allusion  contained  In  the  reccM^  of 
this  case  as  to  challenging  jurors  is  as  fol- 
lows, found  at  page  13  of  transcript:  "And 
It  further  appearing  to  the  court  that  the  reg- 
ular pand  of  the  petit  jury  for  the  present 
term  of  the  court  is  exhausted  by  reason  of 
the  challenges  exercised  by  the  parties  here- 
in," etc.  It  cannot  be  contended  that  this 
rourt  must  assume  from  this  language  all 
the  facts  stated  in  the  defendant's  six 
grounds  for  a  new  trial,  which  contradict  the 
i-ecord  Its^f,  as  well  as  the  presumption  al- 
ways made  in  such  cases  that  the  action  of 
the  court  was  regular  and  legal.  If  the  de- 
fendant had  Incorporated  his  motion  for  a 
new  trial  in  arrest  of  Jndgmait  and  tor  an 
appeal  In  the  bill  of  exceptions,  and  had  had 
the  same  allowed  and  signed  by  the  judge  in 
the  conrt  below,  and  then  brought  the  same 
here  on  appeal  In  propw  form,  this  court 
would  have  been  bound  to  consider  and  pass 
upon  all  errors  so  appearing  therein;  and 
then,  If  it  had  then  appeared  in  the  bill  of  ex- 
ceptlms  so  allowed  and  signed  by  the  judge 
that  the  defendant  had  been  required  to  ex- 
jaust  all  the  peremptory  challenges  he  de- 
"ilred  out  of  the  regular  panel  before  another 
venire  was  issued,  and  when  a  leas  number 
than  12  men  were  in  the  ^KX,  tills  might  be 
reversible  error;  because  a  defendant  is  not 
''equired  to  exercise  and  challenge  for  cause 
or  peremptorily  when  a  less  number  than  a 
full  panel  of  12  men  are  in  the  jury  box.  If 
;his  were  not  the  law,  a  defendant  might  be 
■equired  to  accept  jurors  out  ot  the  new  pan- 
el which  he  would  challenge  if  he  had  not 
l>een  required  to  exhaust  his  right  to  chal- 
lenges out  of  the  regular  panel,  and  he  might 
be  compelled  to  accept  men  to  bis  prejudice, 
and  thereby  be  deprived  of  a  fair  and  im- 
partial jury.  But  there  is  notliiug  to  show 
any  such  state  of  facts  In  this  case. 


Contents  of  motions,  papers,  and  affidavits 
flled  with  the  clerk  by  counsel,  and  not  in- 
corporated In  a  bill  of  exceptions,  and  so 
properly  brought  here,  cannot  be  considered 
by  this  court.  It  matters  not  what  such  con- 
tents are;  and  courts  should  not  itermit  such 
papers  to  be  flled  with  the  derk  until  the 
contents  of  the  same  are  brought  to  the  atten- 
tion of  the  court;  and  clerks  should  not  be 
permitted  to  copy  any  such  papers,  and  certi- 
fy them  to  this  court  as  any  part  of  the  rec- 
ord. It  appearing  from  an  examination  of 
all  the  record  of  the  proceedings  in  the  court 
below  that  the  defendant  had  a  fair  and  im- 
partial trial  on  the  merits,  at  a  place  of  his 
own  sdectlon,  the  judgment  of  the  court  be> 
low  is  affirmed.  And  it  appearing  that  the 
order  of  this  court  affirming  the  judgment  of 
the  court  below  cannot  reach  the  sheriff  of 
Eddy  county  in  Sufficient  time  for  the  execu- 
tion of  the  death  sentence  on  the  day  fixed 
by  the  lower  court.  It  is  here  ordered  that 
the  execution  of  the  sentence  of  the  court  be- 
low be  carried  into  effect  on  the  second  Fri- 
day of  September,  the  same  being  the  14th 
day  of  September,  A.  D.  1894;  and  It  Is  fur- 
ther ordered  that  the  sheriff  of  Eddy  county, 
N.  M.,  execute  the  death  sentence  upon  the 
said  defendant,  James  Barrett,  In  full  com- 
pliance with  the  order  of  the  court  below,  on 
the  said  second  Friday  of  September,  the 
same  being  the  14th  di^  of  S^tember,  1894; 
and  It  la  80  ordered. 

SMITH,  C.  J.,  and  FALL  and  COLLIER, 
JJ.,  concur. 


TERRITORY  y.  DE  GUTMAN. 

(Supreme  Court  of  New  Mexico.    Oct.  10, 
1U»5.) 

LAKCSNT— BVIDBHCB  —  iNSTRUCTIOHa  — WlTNWB— 

Crosb-Bzaiiinatioi*. 

1.  A  conviction  on  conflicting  evidence  will 
not,  on  appeal,  be  disturbed. 

2.  where,  on  a  prosecution  for  larceny, 
there  is  evidence  that  others  were  present  when 
the  crime  was  committed,  who  miglit  have  act- 
ed in  concert  with  defendant.  It  is  proper  to  in- 
struct the  jury  to  convict  if  they  find  that  the 
offense  was  committed,  and  the  opportuoity 
was  such  as  to  point  to  the  defendant  as  the 
sole  perpetrator,  or  the  peipetrati^  with  oth- 
ers, with  whom  she  acted  in  concert. 

3.  Where,  on  a  prosecution  for  larceny, 
there  is  evidence  that  defendant  had  an  oppor- 
tunity of  commifeting  the  offense,  and  tiiat  she 
either  committed  It  alone  or  in  eonnecti<»  with, 
others,  the  prosecution  need  not  show  that  she 
alone  nad  such  opportunity. 

4.  A  requested  instruction  covered  by  iKe* 
vious  Inetructjons  is  prc^rly  refused. 

5.  Concerted  action  of  persous  in  commis- 
sion of  a:  crime  may  be  shown  by  evidence  oth* 
er  than  direct  and  positive. 

6.  A  child  10  years  old,  of  natural  Intelli- 
gence, and  who  understands  the  natnre  of  an 
oath,  may,  in  the  discretion  of  the  court,  be  a 
witness  in  a  criminal  case. 

7.  Where,  on  a  ivosecntlon  for  larcoiy,  de- 
fendant appears  herself  as  a  witness,  it  la 
proper  on  cross-examination,  to  draw  frain  her, 
as  affecting  her  credibility,  the  fact  that  aha 
wan  living  in  adultery  at  and  some  time  prior 
to  the  crime. 


Digitized  by  Google 


K.  M.) 


TEBBITOKY  e. 


DE  OUTMAX. 


69 


Appeal  from  dfatrlct  court,  Bernalillo  conn- 
ty;  before  Jnstlce  N.  C.  Collier. 

Brigida  Slgneros  de  Gutman  was  conricted 
of  larceny,  and  appeals.  Affirmed. 

B.  S.  Rodey,  for  appellant  John  F.  Vic- 
tory, Scl.  Qen.,  for  the  Territory. 

BANTZ,  J.  The  defendant  was  indicted, 
tried,  and  convicted  in  Bernalillo  county  for 
the  larceny  of  certain  money  and  other  prop- 
erty; and,  after  unsuccessfoUy  moring  for  a 
new  trial  and  in  arrest,  she  appealed  to  this 
court,  assigned  some  14  grounds  of  error,  but 
the  main  jwlnt  contended  for  Is  that  the  evi- 
dence of  itself  and  In  Itself  Is  Insufficient  in 
law  to  wafrant  the  conviction.  We  have 
carefully  read  and  cousidered  the  evidence, 
and  think  it  fully  and  sufficiently  sustains  the 
verdict.  The  Jury  passed  upon  the  conflict- 
ing testimony,  and  determined  where  the 
weight  and  credit  lay.  Their  verdict  cannot 
be  disturbed  In  such  case  on  appeal.  Terri- 
tory V.  Webb,  2  N.  M.  154;  Territory  v.  Tra- 
jlUo  (N.  M.)  32  Pac.  154. 

The  third  Instruction  asked  by  defendant 
was  properly  refused  by  the  court.  If  the 
only  evidence  of  defendant's  guilt  had  con- 
sisted in  proof  that  defendant  had  the  oppor^ 
tunlty  to  commit  the  crime,  then  It  may  be 
true  that  the  burden  would  be  upon  the 
prosecution  to  show  that  such  opportunity 
was  sole  and  exclnslTe.  But  there  was  evi- 
dence in  this  case  tending  to  show  that  the 
defendant  gave  the  prosecutrix,  Mrs.  Baca, 
drugged  wine;  that  the  defendant,  her  sister 
Adela,  and  one  Aragon  were  afterwards  seen 
together,  several  times  during  the  day,  going 
In  and  out  of  Baca's  house;  that,  when  Mr. 
Baca  came  home,  he  found  his  wife  lying  on 
the  bed  insensible,  defendant  sitting  on  the 
bed  by  her  side,  and  Aragon  also  in  the 
room;  that  the  key  to  the  trunk  from  which 
the  money  and  property  were  stolen  was 
fonnd  where  the  defendant  had  been  sitting; 
the  defendant  and  Aragon  then  left  the  house 
together.  Papers  from  the  trunk  lying  on 
the  floor  attracted  Baca's  attention.  The 
loss  of  the  money  from  the  trunk  was  discov- 
ered, and  in  an  hour  or  two  Baca  found  the 
defendant  with  Aragon  at  the  house  of  a 
neighbor;  the  defendant  then  admitting  hav- 
lr«  given  the  wine  to  Mrs.  Baca,  and  that 
she  had  got  $1.25  from  her  as  a  loan.  This 
loan  Mrs.  Baca  denied  having  made.  Baca, 
a  policeman,  and  the  defendant  went  to 
Adela'B  house.  The  latter,  ui>on  being  con- 
fronted, admitted  that  they  bad  opened  the 
trunk,  when  the  defendant  exclaimed  to  her: 
"What  are  yon  doing?  Don't  give  yourself 
up.  Let  them  accuse  us.  They  can  get  noth- 
ing out  of  ns."  A  beaded  belt,  part  of  the 
missing  property,  was  afterwards  recovered 
from  Aragon,  who  has  since  disappeared. 
Adela  was  jointly  Indicted  with  the  defend- 
ant, but  defendnnt  secured  a  severance.  The 
defendant  attempted  to  show  that  she  was 
not  at  Baca's  house  from  Q  o'clock  a.  m.  until 


evening,  but  In  this  she  was  flatly  contra- 
dicted by  several  witnesses.  Her  testimony 
as  to  the  circumstances  under  which  sbe 
claimed  to  have  borrowed  the  money  tended 
to  show  It  to  be  false.  Her  attempt  to  show 
that  Mrs.  Baca  was  drunk  from  wine  ob- 
tained later  in  the  day  was  also  opposed  by 
other  testimony.  The  saloon  keeper  who  It 
was  alleged  sold  the  wine  testified  to  only 
one  sale;  that  was  to  Aragon,  at  about  7 
a.  m.,  before  defendant  visited  Mrs.  Baca, 
and  not  at  9  a.  m.,  when  she  claimed  Aragon 
got  the  wine  the  second  time. 

The  third  Instruction  to  which  we  have  al- 
luded entirely  Ignored  the  main  proposition 
upon  which  the  prosecution  relied;  namely, 
that  the  defendant  acted  In  concert  with  tier 
sister  and  Aragon  In  the  theft.  But  the  court 
correctly  Instructed  the  Jury  in  substance  that 
If  a  theft  was  committed,  and  the  opportuni- 
ty was  such  as  to  point  to  the  defendant  as 
the  sole  perpetrator,  or  as  the  perpetrator 
with  others  with  whom  she  acted  In  coneert, 
then  they  might  find  her  guilty. 

The  second  Instruction  refused,  as  to  recon- 
ciling the  testimony  consistently  with  Inno- 
cence, was  covered  in  even  stronger  terms 
by  the  Instruction  given. 

The  objection  to  the  charge  of  the  court 
as  to  complicity  Is  not  well  taken.  Ooncorted 
action  between  parties  In  the  commission  of 
a  crime  need  not  be  shown  by  direct  or  posi- 
tive testimony. 

The  alleged  comment  upon  the  evidence 
was  not  harmful,  and  did  not  assume  that 
the  evidence  established  any  fact,  nor  did  It 
give  undue  prominence  to  any  of  the  proof. 

Permitting  the  child  10  years  old  to  testify 
was  not  an  abuse  of  discretion.  The  record 
upon  the  voir  dire  discloses  that  he  was  tech- 
nically qualified,  and  his  answers  both  then 
and  afterwards  were  unusually  bright  and  in- 
telligent. The  weight  of  his  testimony  was 
for  the  Jury.  There  Is  no  precise  age  at 
which  a  child's  evidence  Is  absolutely  ex- 
cluded. At  the  age  of  14  and  over  there  is  a 
presumption  of  sufficient  discretion  and  un- 
derstanding until  the  contrary  appears.  Un- 
der that  age  there  is  no  such  presumption, 
but  the  Inquiry  Is  first  made  as  to  the  de- 
gree of  understanding  possessed;  and  if  It 
then  appears  that  the  child  has  sufficient  nat- 
ural intelligence,  and  understands  the  nature 
and  efTect  of  an  oath,  he  la  admitted  to  tes- 
tify, whatever  his  age  may  l>e.  1  GreenL 
£v.  9  367.  Such  an  examination  was  made 
by  the  court  twlow. 

The  defendant  offered  herself  as  a  witness, 
and  was  therefore  subject  to  cross-examina- 
tion the  same  as  any  other  witness;  and  It 
was  not  improper  to  draw  from  her  the  fact 
that  for  nine  years  she  had  been  cohabiting 
with  one  with  whom  she  was  not  married. 
The  act  was  recent  and  continuous  during  a 
long  period  of  time,  and.  though  tending  to 
degrade  her,  was  admissible  as  affecting  her 
credlbmt.v.  1  Greenl.  Ev.  g  454  et  seq.  if 
the  matter  tended  to  criminate  her,  she  might 
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have  declined  to  answer;  but  no  such  ground 
of  objection  was  urged,  even  If  such  ground 
could  t>e  assigned  by  counsel  Instead  of  the 
witness  herself.    Id.  9  451. 

The  assignment  of  error  based  upon  the  al- 
leged variance  as  to  ownership  is  not  sup- 
ported by  the  record.  The  court's  Instruc- 
tion was  sustained  by  the  evidence,  and  fol- 
lowed the  very  terms  as  to  ownership  laid  in 
the  Indictment.  There  was  no  error  in  the 
record,  and  the  Judgment  is  affirmed. 

LAUGHLIN  and  HAMILTON.  J  J.,  concur. 


UNITED  STATES  T.  BIENA. 
(Supreme  Conrt  of  New  Mexico.    Oct  10, 

Criminal  Law— Nbw  Tkial. 

1.  Where,  after  defendant  had  been  con- 
victed of  sellioK  liquor,  a  witness  for  the  prose- 
cution confeBsed  bin  perjury,  a  new  trial  was 
propyrly  refused  wlicre  tlirrc  were  two  other 
witnesses  who  had  sworn  that  they  hnd  Been 
defendant  sell  Uquor  to  liidi.ins  on  certain  days. 

2.  An  aflidavit,  after  conviction,  by  a  jtiror, 
that  some  of  the  jurors  had  stated  that  a  wit- 
ness who  afterwards  confessed  to  perjury  wots 
reliable,  and  that  on  suvh  stateinents  defendant 
WHS  convicted,  is  no  Krounii  for  a  new  tjinl 
where  other  witnesses  testified  to  facts  siiffi- 
rient  to  estahlisli  defendimfs  guilt 

8.  Tlie  granting  or  refnsing  a  new  trial  is 
n  matter  resting  in  the  sound  discn>tion  of 
the  trial  judge,  and  is  not  reversible  unless  it 
phtiuly  apiiears  that  such  discretion  has  been 
grossly  abuKcd. 

Appeal  from  Second  Judicial  district  court; 
before  Justice  XI-  B.  Hamilton. 

Alberto  Itlena  was  couvlcted  of  selling 
liquor  to  Indiana,  and  ai)i)enls.  Afflnucd. 

The  appellant  was  Indicted  by  the  UiUted 
States  gi'nnd  jury  for  the  Second  Judicial 
district,  at  the  March,  term  of  said 

court,  on  the  charge  of  selllug  liquor  to  lu- 
dions  under  charge  of  an  Indian  agent  of 
the  United  States,  and  was  tried  and  con- 
victed at  the  March,  lS'jr>,  term,  of  said 
court,  and  senteuced  to  Imprlsounieut  in 
the  New  Mexico  penlteutlaiy  for  the  term 
of  one  year,  and  to  pay  a  flue  of  one  dollar 
and  costs.  The  appellant  moved  for  a  new- 
trial,  and  bis  motion  was  argued  three  times, 
and  was  iiassed  upon  and  denied  by  iMith 
Judge  Hamilton  and  Judge  Collier,  and  from 
their  rulings  the  eaiiso  is  here  on  api>oal. 

B.  S.  Rodcy,  for  nppelhiut.  J.  B.  H.  Hem- 
ingway, U.  S.  Atty. 

L.\U(.:iILrX,  .T.  The  apiiellnnt  assigned 
as  the  pifflith  ground  of  en-or  for  a  new 
trial,  ntui  upon  which  tiiis  coiut  is  ur^ed  to 
revei-Hp  the  court  below,  as  follows,  viz.:  "Be- 
cause one  of  the  piincijial  witiie.'^KCS  for  the 
prosecution  *  •  •  has  since  the  trial 
confessed  his  perjury  before  a  United  States 
commissioner,  and  that,  accord iiig  to  the 
aflidavit  of  one  of  tlie  jurors,  his  was  the 
testimony  relied  on  for  conviction."  The 
record  discloses  that  oue  Jose  Antoulo  Lu- 


bato  was  a  material  witness  for  the  prosecu- 
tion, and  that  after  the  trial  and  conviction, 
and  pending  the  motion  for  a  new  trial,  he 
went  before  a  United  States  court  commis- 
sioner, and  stated  that  the  testimony  he 
had  given  on  the  trial  against  the  appellant 
was  false,  and  that  he  had  never  seen  ap- 
pellant sell  liquor  to  Indians  at  any  time; 
and  on  his  confession  he  was  at  the  same 
term  of  court  indicted  for  perjury,  and  was 
taken  before  the  court,  and  again  confessed, 
and  was  by  the  court  sentenced  to  impris- 
onment in  the  New  Mexico  penitentiary  for 
the  term  of  two  years. 

Appellant  filed  In  support  of  bis  motion 
for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  an  affidavit  of  one  G.  L. 
Altheimer,  who  was  one  of  the  Jurors  who 
returned  a  verdict  of  guilty,  in  which  said 
Altheimer  swore  that  some  members  of  the 
Jury  made  a  statement  during  their  delib- 
erntions  to  the  effect  that  said  Ix>bato  was 
a  truthful  and  reliable  witness,  and,  upon 
such  statement  being  made,  several  of  the 
other  Jurors  changed  their  votes  for  acquit- 
tal to  conviction,  aud  that  said  Lobato's  tes- 
timony was  much  relied  on  by  some  of  the 
members  of  the  jury;  but  that  he,  said  Alt- 
heimer, did  not  i-egard  said  Lobato  as  a 
truthful  witness,  aud  did  not  rely  on  the 
statements  made  by  others  of  the  Jurors  an 
to  the  truthfulness  of  said  Lobato,  aud  that 
he  voted  for  conviction,  rather  than  remain 
In  the  Jury  room  lonprer,  or  during  the  night, 
as  he  claimed  he  was  not  well  at  that  time, 
I  and  that  he  so  voted  for  conviction  on  the 
,  theory  that  the  majority  might  be  right. 
I  Coimscl  for  appellee  admits  that  the  BUbse- 
I  queut  confession  of  perjury  by  said  Lobato, 
foUowwl  by  his  conviction  and  sentence,  de- 
stroyed completely  his  testimonj-,  and  that 
it  should  be  eliminated  from  the  record; 
but  be  contends  that  if  sutticient  legal  testi- 
mony remains  In  the  record,  given  by  other 
competent  witnesses,  to  sustain  a  verdict, 
the  Judgment  should  be  affirmed.  This 
proijositlon  is  admitted  by  counsel  for  appel- 
lant. This  loaves  for  determination  by  this 
court  the  fact  whether  or  not  there  is  In 
the  record  sufficient  legal  evidence  to  sus- 
tain the  verdict  after  the  elimination  of  all 
of  said  Lobato's  testimony,  and  the  further 
consideration  of  the  admissibility  and  effect 
of  said  Althelmer's  affidavit.  Lobato  testi- 
tied  that  be  saw  appellant  deliver  whisky  to 
a  Navajo  Indian  on  the  ISth  day  of  Febru- 
ary, lS!)-i,  at  La  I'osta,  in  Bernalillo  county; 
but  tills  testimony  Is  eliminated,  and  Is  here 
given  for  the  purpose  of  distinguishing  It 
from  tlie  otlier  dates  testified  to  by  other 
witnesses.  Witness  Vlcinte  ToiTes  testifies 
positively  tliat  bo  saw  appellant  deliver  a 
keg  and  bottle  to  Indians  between  G  and  7 
o'clock  on  the  ^'M  day  of  Dec-ember,  1893, 
!it  l*!i  Postn.  his  place  of  business;  and  that 
the  k*'frs  and  bottles  wore  filled  from  a  bar- 
rel lu  which  appellant  kept  whisky;  and 
that  he  (wituessj  had  drank  whisky  drawn 
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from  the  same  banrel.  This  testlinoDy  Traa 
substantially  corroborated  "by  witness  Mell- 
ton  Cordova.  Another  witness  for  the  pros- 
ecution—Gaudalupe  JaramlUo— testlftcd  pos- 
itively that  he  went  to  the  store  of  appellant 
to  purchase  a  bag  of  flour  some  time  during 
the  year  of  1SD3,  and  that  he  saw  appellant 
dellTer  a,  gallon  of  whisky  to  two  Xavajo 
Indians;  but  he  did  not  give  the  date  In 
that  year,  and  bis  testimony  is  not  corro bo- 
ra ted  by  any  other  witness.  Here  are  two 
separate  and  distinct  offenses  established 
by  legal  evidence,  either  of  which  would  be 
suffideut  to  support  a  verdict;  and  Ixibato's 
testimony,  even  if  believed  by  the  Jury,  es- 
tablished a  thli'd  offense,  and  was  only  cu- 
mulative evidence,— that  is,  it  is  evidence  of 
the  same  kind,  and  to  the  same  point,  except 
as  to  date,— but  it  goes  to  establish  a  con- 
viction on  the  same  charge.  It  Is  a  well- 
settled  principle  of  law  that  a  new  trial 
will  not  be  xranted  on  the  ground  of  uewly- 
discovered  evidence  where  It  api)eBr8  that 
such  newly-discovered  evidence  Is  only  cu- 
mulative (Territory  v.  Yarberry.  2  X.  M.  391), 
and  not  then  until  it  shall  be  made  to  appear 
that,  if  a  new  trial  should  be  granted,  the 
newiynUscovered  evideuce  would  probably 
produce  a  different  result  on  the  new  trial 
from  that  arrived  at  on  the  first  trial  (Ruhe 
V.  Abren,  1  N.  M.  247;  16  Am.  &  ISng.  £nc. 
Law,  575;  Lamy  v.  Remuson,  2  M.  245). 
It  is  perfectly  clear  from  the  record  in  this 
case  that  If  a  new  trial  should  be  granted, 
and  the  same  evidence,  after  excluding  ttiat 
of  Lobato,  were  placed  before  a  Jury,  It 
would  be  amply  sufficient  to  Justify  a  ver- 
dict of  guilty:  and  courts  never  grant  a 
new  trial  where  It  Is  ai^rent  from  the 
record  that  the  result  would  probably  be 
the  same. 

The  next  qfuestion  for  consideration  Is  the 
conduct  of  the  Jury  as  set  out  In  Altheimer 
affidavit,  and  Its  effect  in  Impmchlng  the 
verdict  ot  the  Juty  of  which  he  was  a  mem- 
ber. The  general  rule  Is  that  testimony  of 
Jurors  camiot  be  received  to  Impeach  their 
own  Tablet,  but  tbero  are  exceptions  to  the 
rule.  Mattox  v.  U.  8..  13  Sup.  Ot.  BO,  and 
cases  there  dted.  But  in  Althelmer's  affi- 
davit there  Is  nothing  to  show  that  any  of 
the  Jurors  based  tlieir  verdict  solely  on  the 
teatimmiy  ot  Lobato,  or  that  the  statement 
made  by  soma  of  them  to  the  effect  that 
they  knew  him  personally,  and  that  he  was 
a  tmthfnl  and  reliable  person,  caused  any  of 
them  to  change  their  votes  from  acquittal 
to  guilty;  and  to  warrant  a  reversal  on  this 
ground  it  must  plainly  appear  from  the  af- 
fidavit that  the  statements  made  by  the  Ju- 
rors had  at  least  some  influence  tm  those  of 
the  Juiy  who  had  previously  favored  ac- 
quittal, and  caused  them  to  change  their 
votes,  for  couvictlMi.  It  is  true  that  the 
affidavit  says  that  "by  virtue  of  such  stote- 
ments  several  of  said  Jurors  at  once  changed 
their  votes  from  being  In  favor  of  defendant 
to  a  vote  for  his  conviction,"  but  this  is  a 


mere  declaration  on  the  part  of  the  affiant, 
prepared,  no  doubt*  for  htm  to  sign  and 
swear  to,  and  does  not  carry  with  it  such 
weight  as  to  lead  to  the  conclusion  that  such 
statements  did  have  the  effect  to  change  the 
minds  of  the  Jurors.  Altheimer  says  the 
statements  had  uo  Influence  over  his  mind, 
and  he  docs  not  show  how  the  statements 
had  any  Influence  on  the  minds  of  other 
Jurors,  and  it  Is  not  shown  In  the  affidavit 
that  any  of  the  Jurors  disbelieved  any  ot  the 
other  witnesses  who  had  testified  to  other 
material  and  distinct  Issues  In  the  case.  If 
It  was  error  In  admitting  the  affidavit  In  sup- 
port of  the  motion  for  a  new  trial.  It  was  In 
favor  of,  and  not  against,  the  Interest  of  ap- 
pellant, and  this  error  assigned  is  tmavailing. 

Courts  should  look  upon  affidavits  of  Ju- 
rors seeking  to  impeach  thdr  own  verdicts 
with  much  suspicion,  and  admit  them  with 
great  caution.  After  trial  and  convlctitm 
it  Is  not  usually  very  difficult  to  obtain  an 
affidavit  from  some  of  the  Jurors  to  scHue 
misconduct  on  the  part  of  some  of  the  oUi- 
er  Jurors,  or  some  technical  defect  In  thdr 
deliberations;  and  if,  appellate  courts  were 
to  graut  new  trials  on  such  aflldavits, 
unless  It  Is  made  to  appear  plainly  that  sub* 
Btantial  Justice  had  not  been  done,  there 
would  be  few  convictions,  and  in  numerous 
Instances  crime  would  go  unwhipped  of  Jus- 
tice. It  would  be  an  abuse  of  time,  and  a 
dangerous  precedent,  to  encourage  Jurors  In 
filing  affidavits  to  Impeach  their  own  solemn 
verdicts,  and  in  many  instances  it  would 
render  the  proceedings  in  trial  courts  a  mere 
farce. 

Strong  efforts  were  made  and  an  unusual 
quantity  of  energy  expended  in  this  case 
oa  the  part  of  the  appellant  to  Impeach  the 
witnesses  for  the  i^rosecutlon,  as  to  their 
troth  and  veracity,  and  to  break  down  and 
destroy  their  testlmcmy  before  the  Jury,  all 
of  which  effnts  seem  to  have  fttlled,  as  is 
generally  the  case  In  such  instances,  for  It 
will  not  be  presumed  that  the  Jury  believed 
Lobato,  and  did  not  believe  all  the  other 
witnesses  who  testified  for  tbB  prosecution 
positively  to  separate  and  distinct  foots. 
The  proofs  show  that  appellant  did  keep  snd 
sell  llciuors,  and  that  be  sold  and  dellvoed 
liquors  In  small  kegs  and  bottles  to  lila  cos- 
tmners,  and  that  Kavajo  Indians  wen  fre- 
quently eeesi  drinking  and  drunk  In  the  lm>- 
mediate  Tldnity  of  his  place  of  business, 
and  these  were  simply  corroborative  circum- 
stances in  support  of  the  other  facta  testi- 
fied to  by  the  witnesses;  and  under  our 
system  the  Jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony,  and  where  they 
pass  on  disputed  facts  their  verdict  wiU 
not  be  disturbed,  unless  It  shall  be  mode  to 
appear  affirmatively  that  their  verdict  is 
contrary  to  tlie  we^ht  of  the  material  facts 
and  weight  of  the  prepoudt'ratlng  circum- 
stances established  in  the  case. 

This  case  was  tried  before  one  district 


Digitized  by  Google 


72 


PACIFIC  BEPORTKR,  Vol.  42. 


(K.  H. 


Judge  who  heard  and  denied  tbe  motion  (or 
a  new  trial,  and  afterwards  the  motion  was 
renewed,  ai^ed,  and  denied,  and  again  he 
granted  a  reargument  and  denied  it  the  sec- 
ond time;  and  both  of  these  Judges  are 
well  known  for  the  (aimeas  of  their  deci- 
sions and  the  Impartiality  of  their  rulings 
as  trial  judges,  and  an  appellate  court  should 
give  due  consideration  to  such  facts  when 
ther  appear  in  the  record.  A  ti'ial  judge  Is 
frequently  called  upon  to  rule  on  matters 
and  material  facts  which  he  sees  transacted 
before  him,  and  of  which  he  must  take  no- 
tice as  substantial  thiugs  In  the  case,  but 
do  not  and  cannot  become  a  part  of  the  rec- 
ord, and  which  the  appellate  court  can  have 
no  knowledge  of;  and  an  appellate  court 
should  labor  to  affirm  the  flndiogs  of  the 
jury  when  It  shall  appear  from  the  whole 
record  that  the  trial  court  proceeded  in  the 
regular  and  orderly  manner  prescribed  by 
law,  and  that  the  result  arrived  at  by  the 
jury  was  fair  and  substantial  justice  to  all 
parties  concerned.  Hie  granting  or  refus- 
ing a  new  trial  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  Judge  to  whom 
it  is  addressed,  and  It  is  not  reversible  un- 
less It  shall  plainly  appear  that  such  dis- 
cretion has  been  grossly  abused;  and  that 
does  not  here  appear.  Territory  v.  Itoniero, 
'2  N.  M.  474;  Archelbeque  v.  Miera,  1  N.  M. 
IGO;  Territory  v.  Webb,  Id.  100;  Coleman  t. 
Bell,  4  N.  M.  46,  12  Pac.  057.  and  cases  there 
cited. 

Many  other  grounds  of  error  are  assigned, 
but  they  are  not  well  takeu,  and  not  perti- 
nent to  this  case;  and,  there  being  no  fatal 
errors  appearing  from  the  record,  the  judg- 
ment of  the  lower  court  Is  affirmed. 

SMITH,  C.  J.,  and  BANTZ,  J.,  concur. 


(8  N.H.  lOS) 

JANES  et  al.  t.  BRUNSWICK  et  al. 

(Supreme  Court  of  Xpw  Jlcxico.    Oct.  10, 
1805.) 

Limitations— Claim  against  Dkcedent'b  Estate. 

t'lider  Comp.  Laws  ISSI,  §  1J225.  a  claim 
against  the  PHtntP  of  a  (le<'('<lont  is  Imrrcd.  un- 
Iptis  filed  with  the  clerk  of  the  probate  court 
within  two  years  after  decedent's  deatii. 

Appeal  from  district  court,  Lincoln  county; 
before  Justice  A.  A.  Freeman. 

Action  in  tlie  nature  of  a  creditor's  blU  by 
Addlfon  31.  Janes  and  otho^  against  ^larcus 
Brunswick  and  others.  From  a  decree  for 
complainants,  defendants  appeaL  Modified. 

On  the  4th  day  of  September,  18S5,  complain- 
ant Aildisou  M.  Janes  filed  his  bill  of  com- 
plaint in  the  district  court  for  Ijlncoln  county, 
for  and  on  his  own  behalf,  and  in  belialf  of  all 
others  who  might  elect  to  come  in  and  share 
In  the  expense;)  of  the  lltlfaition  as  parties 
romplaIn.int,  as  credltora  of  the  estate  of  Jolm 
V.  Winters,  deceased,  against  James  J.  Dolan 
and  Joseph  A.  Rue,  as  ndmlnlstmtors  of 
the  esbite  of  said  Jt^  V.  Winters,  deceased, 


and  Marcus  Brunswick  and  a  number  of  other 
persons,  hi  the  bill  named,  as  heirs  of  the  said 
Winters,  deceased,  in  which  bill  It  was  alleg- 
ed that  the  said  administrators  refused  to  pay 
the  claims  of  complainants,  because  the  per- 
sonal effects  of  decedent's  estate  coming  into 
their  hands  were  insufficient  to  pay  the  same. 
The  bill  x>rayed  for  an  accounthig  as  to  the 
amount  due  complainant  from  said  estate,  an 
accounting  by  the  administrators  of  the  per- 
sonal estate  received  by  them,  an  accounting 
of  the  real  estate  belonging  to  decedent  at 
Ills  death,  of  the  incumbrances  ou  the  real  es- 
tate, if  any,  of  the  rents  and  profits  derived 
firom  the  same  if  any,  and,  Incaaeof  a  deficiency 
in  the  personal  estate  to  pay  all  creditors,  that 
an  order  be  made  to  sell  all  or  a  sufficient  part 
of  the  real  estate  to  pay  any  such  deflclaicy 
against  said  estate.  Afterwards,  a  large  num- 
ber of  other  creditors  of  said  estate  Interrened, 
and  were  made  parties  complainant  in  the  orig- 
inal bill  filed  by  Janes.  Parties  who  came  In, 
as  well  as  the  original  complainant,  had  iwe- 
vioiisly  filed  their  claims  against  the  estate  with 
the  clak  of  the  probate  court  of  Lincoln  coun- 
ty, and  had  had  the  same  allowed,  and  judg- 
ments entered  therein  against  the  estate.  The 
administrators  did  not  answer  the  bill,  but  the 
Winters  heirs,  after  service  publication,  ajH 
peared  by  counsel,  answered,  and  pleaded  the 
statute  of  limitations  as  a  bar  to  the  dalms  set 
up  in  the  original  bill,  and  to  the  claims  set 
up  In  the  Intervoilng  petitions.  In  1880,  the 
couit  overruled  all  pleas  to  the  statute  of  lim- 
itations. Issue  was  Joined  to  the  answer  of 
the  Winters  heirs,  and  the  cause  was,  by  con- 
sent of  all  parties,  referred  to  a  special  master 
to  take  proofs  and  report  bis  findings  of  tacts 
and  conclndons  of  law  thereon  to  tiie  court, 
which  was  done;  and  on  the  Incoming  of  the 
master's  report  In  fitror  of  cmnplalnants,  coun- 
sel for  the  Winters  heirs  filed  a  number  of 
objections  and  exceptions,  TTie  court  disallow- 
ed the  objections  and  exceptions,  approved  and 
confirmed  the  report,  and  the  Wlntos  heirs 
brought  the  case  here  on  appeal. 

H.  B.  FergusBon,  for  appellants.  W.  T. 
Thornton,  for  appellees. 

LAUGHIJy.  J.  (after  stating  the  fact«). 
nils  Is  an  action.  In  the  nature  of  a  credltcm' 
bill  In  chancery,  bronght  by  the  appellees,  com- 
plainants below,  against  appellants.  In  which 
It  Is  sought  to  subject  certain  real  estate  to  the 
pajmient  of  the  claims  of  a  number  of  credit- 
ors against  the  estate  of  John  V.  Winters,  de- 
ceased, contracted  by  him  during  his  lifetime. 
It  appears  from  the  record  that  JcdmV.  Winters 
dciwrted  this  life,  at  White  Oaks,  Lincoln  comi- 
ty, N.  M.,  some  time  during  the  month  of  April. 
1881;  that  lie  died  seised  of  an  undivided 
eight-fifteenths  (8-15)  interest  In  and  to  a  cer- 
tain unpatented  mining  claim,  siq^iosed  at  that 
time  to  po?se!is  great  value  as  a  gold  mine,  and 
known  as  the  "Homestake"  or  "Winters  Home- 
stake"  mine,  situate  in  White  Oaks  mining 
district,  Lincoln  county,  X.  M.,  and  certain 
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personal  property  of  little  value.  Soon  after 
his  death,  the  probate  conrt  appointed  James 
J.  Dolan  and  Joseph  A.  lA  Rue  admlDlstratOTs, 
and  they  duly  qualified  and  entered  upon  their 
duties  as  such ;  and  the  probate  court  appoint- 
ed three  reliable  cttlzens  of  the  couuty  to  ap- 
praise the  value  of  all  the  property  of  the  de- 
cedentfs  estate,  which  they  did  In  the  manner 
provided  by  law;  and  on  their  appraisement 
and  report,  and  the  evidence  la  tbe  case,  the 
special  master  found  the  value  of  personal 
property  which  came  Into  the  bands  of  the  ad- 
ministratoni  to  be  (234.18,  the  amount  of  in- 
debtedness due  Hiese  appellees  to  be  ¥3,460.35, 
and  tbe  value  of  tiie  real  estate  ot  said  de- 
cedent's estate  was  98.963.32.  This  left  a  de- 
fldency  fn  the  perscnial  pmpoty  ot  98.232.17, 
accordUv  to  his  report  and  as  oooflrmed  by  the 
court,  to  be  paid  out  of  tbe  real  estate. 

The  special  master  rejected  and  disallowed 
an  item  of  f2,666i66,  which  tbe  appralans  fixed 
as  llie  taiterest  of  decedent  estate  In  a  ptte  of 
ore  upon  tbe  dump  at  the  mine,  the  esthooated 
quantity  and  value  of  which  they  estimated  to 
be  200  tons,  worth  $25  per  ton,  or  ¥6,000.  The 
master  was  amply  Justified  ty  the  proofs  In 
dcdoetlDK  this  frron  the  pasonal  property 
wfakii  came  into  the  hands  of  the  admlnlstra- 
ttm,  as  the  proofs  show  it  was  of  little  value, 
and  was  sold  to  the  agent  of  the  WlntHs  heirs. 
Neither  tbe  estate  nor  tbe  administrators  ever 
recdved  any  ot  the  proceeds,  but  whatever  It 
was  worth  went  to  the  ai^ieUants.  But  coun- 
sel for  (be  Winters  heirs  oontends  that  the  ore 
was  very  valoable  when  it  came  into  the  haoda 
of  the  adminlfltzaton,  and  that  they  failed  and 
selected  to  take  veapet  care  of  It,  in  their  ad* 
mtadstratlve  capacities,  and  that  it  was  wasted 
and  carried  off  by  "specimen  hnntvs,"  and 
that  tbey  sboold  be  diarged  with  Its  apiffalsed 
value.  This  contention  cannot  be  maintained, 
becauae  It  Is  unaoported  by  the  weight  ot  the 
evideoce  and  the  iBrepoDderating  circumstancee 
in  tbe  case,  and  the  master  was  supported  In 
his  conclusion  on  this  point. 

The  appdlanta*  first  assignmettt  of  error  is 
"Osit  tbe  court  ened  in  oreirullng  tbe  Edeas  of 
the  statute  of  limitations  ae  to  the  accounts  of 
Charies  Frits  fw  I412.S0,  Ira  E.  Leonard  for 
¥325,  and  S.  B.  Newcomb  for  ¥800."  Tbe 
master  did  not  allow  Leonard's  claim,  and  that 
will  not  be  further  noticed.  Fritz's  claim  was 
filed  in  due  time,  and  was  properly  allowed  by 
tbe  master.  Newannb's  claim  vras  not  filed 
with  the  clerk  of  the  probate  court  until  the 
3d  day  of  March,  1884,  and  not  until  more 
than  two  years  had  expired  from  the  death 
of  the  decedent,  and  was  therefwe  barred  un- 
der sectitm  2225.  Comp.  Laws  1884,  and  tiie 
plea  was  well  taken,  and  Is  austalned  as  to 
that  claim. 

Tbe  court  below  found,  on  the  master's  re- 
part,  that  the  administrators  should  be  charged 
with  ¥234.18  as  tbe  value  of  certain  separate 
personal  eCTectfi  of  the  decedent,  on  the  value 
fixed  the  appraisers  and  the  evidence  In 
the  case.  And  among  tbe  Items  making  up 
this  amount  was  one  small  horse,  ot  the  value 


of  ¥37.50,  which  was  stolen,  one  steer  of  the 
value  of  ¥30,  which  was  diseased  at  the  time, 
and  soon  thereafter  died,  and  one  lo£:  cabin 
which  was  not  on  the  surface  ground  of  the 
mine,  of  the  value  of  ¥50,  and  some  old  wear- 
ing apparel  of  the  decedent,  of  the  value  of 
¥13.00,  making  the  sum  of  ¥131.  In  view  of 
the  fticts  as  they  appear  from  the  record,  that 
these  articles  were  not  lost  or  wasted  through 
any  fault  or  neglect  of  the  administrators,  and 
the  others  were  of  no  value  and  tmsalable,  and 
that  the  administrators  were  not  able  to  nor 
did  they  realize  anything  from  any  of  them, 
they  should  not  be  charged  with  them.  And 
Qiey  are  only  cbaigeaUe  with  ¥103.18  as  the 
value  of  the  penonal  pn^rty,  vi^ch  had 
theretofore  come  Into  tiwlr  bandsL  The  Judg- 
ment of  the  court  below  Is  tiierefore  modified 
to  the  extent  that  the  claim  of  S.  B.  Kevrcomb 
for  ¥300  Is  rejected  and  not  aUowed,  and  the 
administrators  are  to  be  diarged  with  ¥108.18> 
instead  of  ¥234.18,  and  thla  amount  wHI  be 
deducted  from  their  commissions  on  final  set- 
tlement; and  the  Judgmoit  ot  the  court  below 
la  hi  all  other  partlCQlan  afflrmed,  and  an  ordw 
will  be  entered  directing  the  lower  court  to 
enforce  the  decree  aa  bete  modified  and  af- 
firmed. 

SMITH,  a  J.,  and  OOLUBB,  HAMH/TON, 
and  BANT%  JJ.,  concur. 


ALBRIGHT  et  al.  T.  TEXAS.  B.  F.  ft  N.  B. 
00.  etaL 

(Supreme  Conrt  of  New  Mexico.    Oct.  Vt, 
18U5.) 

BtOCKBOLDIBS  —  LlABlUTT  OK  SOBSCBIPTIOXa  — 
UirRKSEfl — LlHITATIOK  OF  ACTIONS — DiBCOVBRT 

or  Fraud  —  Laches  —  Ahendbd  Bill  —  Ssrv- 

lOE. 

1.  TTie  fart  that  stock  subscribed  on  the 
formation  of  a  corporation  was  sold  to  pay  an 
asseBsmeDt  thereon  did  not  preclude  creditors 
of  tbe  corporation  from  recovering  on  the  fail- 
ure of  the  BubBcribera  to  pay  in  the  10  per  cent, 
of  their  subscriptions,  reauired  by  statute  to 
be  paid  on  incorporating. 

2.  Incorporators  could  not  avoid  liability 
to  tbe  creditors  of  the  corporation  on  the  10  per 
cent,  of  their  subBcriptions,  required  to  be  paid 
in  OS  the  formation  of  tbe  corporation,  on  the 
ground  that  they  failed  to  pay  such  jKrcent- 
age,.  or  any  part  thereof. 

3.  Where  the  10  per  cent,  of  the  subscrip- 
tlons  to  the  capital  stock  of  a  corporatioD,  re- 
quired by  statute  to  be  paid  before  the  filing  of 
the  articles  of  Incorporation,  was  paid  by 
checks,  which  were  agreed  never  to  be  pre- 
sented for  payment,  the  obligation  of  the  atock- 
holders  to  pay  that  percentage  dated  from  the 
day  of  the  filing  of  the  articlei. 

4.  The  fact  that  a  creditor  of  a  corporation, 
before  the  IndebtedneBs  was  incurred,  was  told 
by  members  of  the  corpcM^tioo,  who  were  also 
officers,  tliat  he  would  be  paid  out  of  the  TfrO' 
eceds  of  certain  bonds  which  the  corporaaon 
hoped  to  sell,  did  not  preclude  him  from  look- 
ing to  the  unpaid  subscriptions  for  the  payment 
of  his  claim,  where  such  members  testified 
merely  that  they  understood  that  the  creditor 
was  to  look  solely  to  the  proceeds  of  the  bnida 
for  payment. 

6.  Where  it  was  redted  In  the  artkles 
InoQcporation  that  10  per  cent  of  the  snbserip- 
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tiona  was  paid  to  the  treasurer  of  the  corpo- 
rKtiou,  as  reanired  by  statute,  and  the  treasurer 
made  affidavit  that  that  amount  was  actually 
paid  him.  the  fact  that  at  the  time  an  indebt- 
edness was  created  againat  the  corporation  the 
crrditor  was  informed  by  the  treasurer  tiiat 
BUfh  percoiitajie  hod  not  been  paid  in  did  not 
ooufititute  a  discovery  of  fraud  in  tlie  formation 
of  the  corporation  within  Comp.  I^ws,  fi  1865, 
providing  that  in  actions  for  relief  on  the  ground 
of  fraud  the  radse  of  action  does  not  accrue 
until  the  fraud  is  discovered  by  tlie  party  ag- 
grieved, and  was  not  such  notice  to  the  credit- 
or as  would  render  him,  in  faihuR  to  discover 
fraud,  guilty  of  laches  which  would  amount 
to  a  discovery,  so  as  to  start  the  running  of  the 
statute  against  his  right  of  action  against  the 
members  of  the  corporation  on  their  Buhscrijy- 
tions. 

6.  Where  the  relief  prayed  hi  the  amended 
bill  came  within  that  prayed  in  the  original 
bill,  it  was  harmless  error  to  fail  to  give  cer- 
tain defendants,  who  did  not  answer  the  orig- 
inal bill,  notice  of  the  filing  of  the  amended  bill, 
before  rendering  judgment  against  them  pro 
confesao, 

Lauglilin,  3.,  dissenting. 

Appeal  from  dletrict  court,  Bernalillo  coun- 
ty; before  Justice  W.  D,  Lee. 
.  Bill  by  John  G.  Albrigbt  and  others  against 
the  Texas,  Santa  &  Northern  Railroad 
Company  and  others.  From  a  decree  for 
plaintiffs,  defendants  appeal.  Affirmed. 

This  Is  a  bill  In  equity  by  John  G.  Al- 
1u*Igbt  and  Alfred  Gninsfeld,  In  behalf  of 
thcmsclTes  and  other  creditors  wbo  might 
come  in  and  be  made  parties  to  tbe  suit, 
against  the  Texas,  Santa  F6  &  Northern  Rail- 
road Company,  and  also  against  Lehman 
Splegelberg,  Romulo  Martinez,  Antonio  Ortiz 
y  Salazar,  Bernard  Sellgman,  and  Charles  H. 
Glldersleeve,  subscribers  to  the  stock  of  said 
railroad  company,  as  a  corporation.  It  is  al- 
leged that  the  complainant  Albrigbt  and  one 
George  H.  Marshall  respectively  recovered 
judgments  In  the  district  court  of  Santa  F6 
county  against  said  corporation,  and  that  exe- 
cutions were  issued,  and  returns  of  nulla 
bona  were  made  on  each.  It  being  alleged  that 
the  jadgment  recovered  by  Marsliall  had  been 
assigned  for  value  to  the  complainant  Gnms- 
fold.  The  insolvency  of  the  corporation  Is 
alleged,  and  that  the  other  defendauts  were 
subscribers  to  its  stock,  as  shown  by  the 
articles  of  incorporation,  as  follows,  respec- 
tively: Splegelberg,  for  2,000  shares;  Sellg- 
man, 2,000  shares;  Martinez,  1,000  shares; 
Ortiz  y  Salazar,  500  shares;  and  Gildcraleeve 
for  500  shares,— coch  of  the  par  value  of  ?100 
per  share.  It  is  also  averred  that  neither  of 
Mild  defendants,  who  were  charter  subscrlb- 
ei-s,  over  paid  Into  the  treasury  of  the  corpo- 
ration defendant  any  part  of  the  par  value  of 
the  stock  so  subscribed  for,  and  "that  the 
failure  to  pay  Into  the  treasury  of  the  said 
defendant  corporation  the  par  value  of  the 
said  stock  Is  in  fraud  of  the  rights  of  those 
complainants  and  other  creditors  of  the  said 
corporation  defendant,  and  that  the  said 
funds  consist  and  arc  tbe  trust  funds  for  the 
IKiyment  of  the  debts  of  the  said  corponitlon, 
and  that  the  par  ralne  of  each  of  said  uliares 
of  stock  is  the  sum  of  one  hundred  dollara." 


It  Is  also  alleged  that  the  defoidant  Spiegel- 
berg,  as  treasurer  of  the  corporation  defend- 
ant, received  and  had  In  his  possession  $80.- 
000,  part  payment  upon  capital  stock  of  said 
corporation,  and  that  be  has  failed  to  account 
for  same.  The  prayer  the  bill  Is  that  de- 
fendants be  decreed  to  pay  the  prlncliml  and 
Interest  on  said  judgments,  and  that  they 
may  "be  decreed  to  apply  for  that  purpose 
any  money  or  property,  real  and  personal.  In 
law  or  equity,  debts,  choses  lu  action,  or 
equitable  Interests  belonging  to  said  defend- 
ant corporatl<m,  or  In  which  it  Is  in  any  way 
or  manner  beneficially  Interested,"  and  for 
general  relief.  Demurrers  were  filed  by  all 
defendants,  and  overruled,  and  answers  were 
filed  by  defendants  Spleg^berg,  Sellgman, 
and  Gildersleeve,  and  decree  pro  confesso 
was  taken  as  to  defendant  corporation  and 
defendants  Ortiz  y  Salazar  and  Martinez. 
Upon  replication  being  filed  to  the  answers 
that  were  filed,  testimony  was  taken  by  spe- 
cial examiners,  wbo  reported  same  to  the  dis- 
trict court  without  any  findings  of  law  or 
fact.  The  proof  being  all  reiwrted  to  the 
court,  tbe  complainants  obtained  leave  of  the 
court  "to  amend  the  bill  filed  therein  to  coc^ 
respond  with  the  proofs  taken,  and  that  the 
defendants  be  required  to  answer  the  amend- 
ed bill  within  twenty  days  from  the  service 
of  a  copy  of  the  same,  and  that  said  canae  be 
set  down  for  trial  as  soon  as  the  same  Is 
at  issue  on  the  amended  pleadings."  The 
amended  answer  was  filed,  which  differed 
from  tbe  original  bill  In  stating  that  Splegel- 
berg had  failed  to  collect  as  said  treasurer 
the  10  per  cent  required  to  perfect  the  or- 
ganization of  said  corporation;  that  the  arti- 
cles of  Incorporation  alleged  that  10  per  c«it. 
had  been  actually  paid  to  said  Splegelberg  as 
treasurer;  that  said  articles  were  acknowl- 
edged and  subscribed  by  said  defendants, 
and  that  such  treasurer  bad  made  affidavit 
that  said  10  per  cent.,  amounting  to  $80,000, 
had  heen  actually  paid  to  him  as  treasurer 
for  the  benefit  of  the  corporation;  and  that 
no  such  sum  was  In  fact  paid  in,  said  snb- 
Bcribora  delivering  to  Splegelberg  checks  in- 
stead, in  protended  payment,  "it  being  then 
and  there  understood  that  the  said  checks 
should  never  be  presented  for  payment."  It 
is  alleged  tliat  the  defendants  are  liable  for 
the  entire  value  of  the  stock  subscribed  for, 
including  said  10  per  cent.  The  prayer  of 
the  bill  Is  that  defendants  may  be  decreed  to 
apply  for  the  purpose  of  paying  said  Judg- 
ments said  10  per  cent.,  and  for  genCTal  ro- 
lief.  Defendants  Splegelberg  and  Sellgman 
answered  said  amended  bill,  but  the  same 
was  not  answered  by  either  of  the  other  de- 
fen  ilants. 

The  record  Is  somewhat  confused,  but  It  Is 
concluded  that  only  the  defendants  Glider- 
sleeve,  Spiegolberg,  and  Sellgman  were  ser\-- 
ed  with  notice  of  filing  of  amended  bill, 
which  was  answered  by  the  latter  two  and 
not  by  Gildersleeve,  as  to  whom,  however, 
there  was  not  taken  any  decree  pro  confesso. 
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The  answers  of  Splegelberg  and  Sellgman  to 
the  amended  bill  admit  Jud^cnts  obtained 
by  Albrlf^ht  and  Marshall,  bnt  deny  there  was 
»nvh  asBlR^ninent  to  Gmnsfeld  as  made  him 
the  real  party  'n  Interest;  deny  Insolvency 
of  corporation  defendant;  deny  that  they 
lawfolly  subscribed  for  stock,  and  admit 
they  paid  nothing  upon  any  subscription  for 
stock;  deny  that  said  10  per  cent.  Is  due,  or 
that  said  10  per  cent.  Is  a  trust  fund  for  the 
payment  of  debts.  The  answer  sets  up  that 
Albright  and  Marshall,  before  said  indebted- 
ness was  incurred,  were  advised  that  they 
must  look  for  payment  only  upon  a  proposed 
sale  of  bonds  of  defendant  corporation,  sod 
consented  to  look  to  the  proceeds  of  such 
sale  for  payment,  and  not  otherwise.  It  sets 
up  the  statute  of  limitations  of  six  years,  as 
follows:  "That  the  said  pretended  cause  of 
action  and  matters  and  things  set  up  In  said 
ammded  bill  of  complaint  whereby  the  said 
complainants  seek  to  charge  this  defendant, 
as  stated  In  said  bill  of  complainants,  If  in 
fact  this  defendant  was  In  any  manner 
cbai^geable  with  any  such  liabllltiea,  matters, 
and  things,  which  this  defendant  denies,  ac- 
crued and  existed  above  six  years  before," 
etc.  A  final  decree  was  entered  against  the 
defendant  company  and  the  defendants  Ortiz 
y  Salazar  and  Martinez  upon  tne  decree  pro 
confesso  takot  upon  the  original  bill,  and 
against  the  otbese  defendants  upon  the  proofs 
takra.  It  being  recited  In  said  final  decree 
that  GUdersIeeve,  as  well  as  Splegelberg  and 
Sellgman,  had  answered  said  amended  bill, 
and  that  repllcatl<»is  were  filed,  when  in  tact 
Glldersleeve  bad  not  answered  same.  The 
decree  finds  for  complainants  only  as  to  the 
10  per  cent.  In  accordance  with  the  prayar  of 
the  amoided  bill.  So  much  for  the  rec<n^. 

The  testimony  sustains  the  allegations  of 
the  UU  and  amended  bill  as  to  nonpayment  of 
the  10  per  cent  payable  at  the  time  of  organ- 
ization of  defendant  company,  and  its  insol- 
vency, and  the  subRcrlpHon  for  stock  by  the 
other  defendants.  There  was  also  some  tes- 
timony, claimed  by  defendants  to  show  that 
prior  to  the  Incurring  of  Indebtedness  to  com- 
plainants, and  during:  the  years  3881  and 
1882,  they  were  Informed  that  the  defendant 
company  had  no  way  of  discharging  the 
same  except  out  of  a  proposed  sale  of  bonds 
of  the  company,  and  that  they  were  Infoimed 
that  the  other  defendants  had  never  paid  the 
10  per  cent,  required  to  be  paid  In  on  organ- 
ization, and  that  the  checks  at  said  defend- 
ants had  been  put  up  In  lieu  of  canh.  Ex- 
tracts from  the  testtmfmy  are  as  follows:  L. 
Splegelberg  (cross-examination):  "Q.  Do  you 
know  whether  or  not  Mr.  Albright  and  Mr. 
Marshall  were  aware  of  the  situation  In  ref- 
erence to  that  $80,000  in  checks?  A.  I  am 
wen  aware  of  the  fact  that  Mr.  Albright  wos. 
Q.  At  ho<w  early  a  time?  A.  it  must  have 
been  during  1881  or  1882.  Q.  Mr.  Albright 
was  very  well  posted,  was  he  not,  as  to  all 
the  steps  taken  In  the  organization  of  that 
company?  A.  Most  assuredly  he  was,  be- 


cause he  came  to  me  either  In  1881  or  1882, 
and  asked  me  conceming  the  busing,  or 
the  business  he  intended  to  do  with  T.,  S.  F. 
&  N.  R.  K.  Co.  I  explained  to  him  how  mat- 
ters stood  In  relation  to  any  claim  be  might 
contract  or  have  in  relation  to  those  checks. 
Mr.  Albright  knew  and  was  well  informed 
that  he  nor  any  one  else  could  procure  pay- 
ment for  any  services  rendered  or  to  be  ren- 
dered imtll  bonds  or  stock  had  bera  disposed 
at.  Q.  Do  you  know  whether  or  not  he  did 
the  work  for  which  he  afterwards  obtained 
Judgment  upon  the  agreem«it  that  he  was 
not  to  receive  bis  money  until  bonds  and 
stock  of  the  cominny  were  sold  and  funds 
raised?  A.  Yes,  sir;  the  only  work  he  did." 
On  redirect  examlnaticm  this  occurs;  "Q. 
But  yon  are  positive  that  you  ttAd  him  that 
yon  had  those  checks,  and  payment  was  not 
to  be  enfwced?  A.  I  am  positive  of  that; 
not  only  I,  but  other  parties  «c^t  me." 
This  witness,  in  a  supplementary  statement, 
says:  "What  I  mean  to  say  Is  that  the  com- 
plainant Albright,  before  his  debt  for  which 
he  sues  In  this  suit  was  Incurred,  knew  that 
the  ten  per  cent  paid  in  on  socalled  'charter 
subscriptions*  was  paid  In  (Hily  aa  checks, 
which  both  the  maker  and  the  company 
agreed  should  never  be  paid;  and  that  he 
agreed  to  do  bis  work  tot  the  cunpany  and 
look  to  a  subsequent  sale  of  iKmds  and  stock 
for  his  ccnnpensatlon."  There  Is  also  testi- 
mony by  other  witnesses  to  the  effect  that 
both  Albright  and  Marshall  were  talil  an 
early  as  1881  <»■  1882  that  there  was  no  mc»- 
ey  in  the  treasury,  and  they  would  have  to 
rely  for  payment  on  a  proposed  sale  at  bonds; 
but  there  is  no  direct  testimwy  that  Mar^ 
^11  was  ever  Informed  that  the  10  per  cent 
had  not  been  paid  In  cash.  Albright  testifies 
that  he  cannot  say  positively  whether  he  was 
told  or  not  that  the  charter  subscribers  bad 
paid  their  10  per  cent,  fn  checks,  which  It 
wns  understood  was  not  to  be  paid  up,  but 
was  to  be  returned. 

E.  A.  Flske,  for  appellants.    W.  B.  Ohlld- 

ers,  for  appellees. 

COLLIER,  J.  (after  stating  the  facts).  In- 
asmuch as  the  amended  bill  of  complaint 
seeks  a  recovery  only  upon  failure  of  the 
charter  subscrlliers  to  pay  in  10  i>er  cent,  of 
their  subscription,  required  by  territorial  law. 
to  be  done  by  Incorporatturs  of  defendant  com» 
pany,  no  part  of  a  large  mass  of  testimony 
pertinent  under  the  original  bill  filed  in  the 
cause  Is  Included  In  the  foregoing  statement 
of  facts.  Also  for  this  reason  those  portions 
of  connsers  briefs,  which  refer  to  assessment 
and  forfeiture  of  the  stock  standing  in  the 
names  of  defendants  as  charts  subscribers 
are  not  touched  upon  further  than  to  say, 
that,  If  complalnaute  are  otherwise  entitled 
to  recover  in  this  suit,  they  would  not  be 
precluded  by  reason  of  the  fact  that  the  stock 
defendants  are  alleged  to  have  subscribed 
tax,  when  becoming  Incorporators  of  defend* 
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ant.  compaDy,  was  sold  upon  an  assessment 
made  thereon,  If  In  fact  tlie  10  per  cent,  re- 
quired to  be  paid  In  liad  previously  become 
due,  and  still  remained,  vbeu  this  suit  yr&a 
brought,  unpaid.  The  fact  of  an  assessment 
upon  said  stock,  made  as  It  was  by  the  de- 
fendants themselves,  might  tend  to  show 
their  status  as  stockholders,  If  this  court  en- 
tertained any  doubt  on  that  question.  We  do 
Dot,  however,  believe  there  can  be  any  dis- 
pute tliat  these  defendants  became,  by  the 
recitals  in  the  articles  of  incorporation,  sub- 
scribers to  the  capital  stock  of  defendant 
company  in  the  number  of  shores  they  re- 
spectively state  they  were,  and  we  think 
the  form  In  which  they  stated  they  were  sub- 
scribers is  made  in  as  unimpeachable  a  man- 
ner as  It  could  liave  been.  It  is  provided  by 
statute  tliat  the  articles  of  incorporation  shall 
show,  among  other  things,  "the  amount  of 
stock  actually  subscribed,  and  by  whom," 
and  "that  at  least  ten  per  cent,  of  its  sub- 
scribed capital  stock  has  been  paid  to"  the 
treasurer  of  the  Intended  corporatlm.  Laws 
N.  &L  187S,  p.  17.  It  appears  to  be  conceded, 
however,  by  appellants'  counsel,  that  the  de- 
foodaats  would  have  been  legal  subscribers 
to  the  capital  stock  of  defendant  company  if 
they  had  in  fact  paid  in  the  10  per  cent,  re- 
quired by  law,  as  was  falsely  stated  in  the 
articles  of  incoriwratlou;  but  he  contends 
that  the  failure  so  to  do,  which  la  conceded 
to  have  occurred,  prevented  them  from  be- 
coming legal  incoriMirators,  or  being  in  any 
way  bound  as  subscribers,  and  to  this  con- 
tention he  cites  a  number  of  authorities. 
Those  furnished  us  we  have  examined,  and 
we  ascertain  that  none  of  them  refers  to 
subscriptions  made  subsequent  to  organlza- 
Uon,  and  one  of  the  eases  says:  "Under  this 
provision,  It  has  several  times  been  decided 
that  no  subscription  to  stock  of  a  railroad 
corporation,  made  after  the  corporation  was 
formed,  was  valid  or  binding  until  at  least 
ten  per  cent,  of  the  amount  had  been  paid." 
Ratlioad  Co.  v.  Van  Horn,  57  N.  Y.  473.  In 
another  the  question  arose  in  quo  warranto 
proceeding  by  the  people,  where  it  was  claim- 
ed the  defendant  was  illegally  exercising  the 
franchises  and  privileges  of  a  corporation, 
and  It  was  held  that  such  an  evasion  of  the 
statute  as  was  here  resorted  to  could  not 
avail.  People  v.  Chambers,  42  Cal.  201.  We 
think  these  cases  are  not  in  point,  and  that 
it  does  not  lie  In  the  mouth  of  these  defend- 
ants to  urge  their  illegal  avoidance  of  the 
statute  to  escaiie  liability,  the  corporation  be- 
ing recognized,  and  uo  proceedingB  being  tak- 
en to  call  Its  organization  In  question  by  the 
proper  authorities,  even  if  that  could  be  tak- 
en advantage  of  as  against  creditors.  It  is 
contended  by  counsel  for  appellants  tliat  the 
10  per  cent,  required  by  law  to  l)e  paid  at 
and  before  the  flllug  of  the  articles  of  incor- 
poration became  due  from  the  subscribers  at 
that  time,  and  as  to  this,  we  tlilnk,  there  can 
be  no  doubt.  It  seems  plain  tliat  the  law,  in 
requiring  the  10  per  cent,  considered  it  as 


derivable  from  the  Incoi-porators  ratably  In 
the  amounts  each  subscribed  for  stock,  or 
from  those  not  incorporators  who  subscribed 
for  stock  In  the  intended  corporation,  and 
that  such  should  be  a  partial  payment  on 
subscription,  tlte  call  for  which  the  law  Itself 
made.  We  hold,  therefore,  that  nonpayment 
in  cash,  but  a  pretended  payment  made  in 
checks,  nev«:  intended  to  be  presnited  for 
payment,  made  the  obligation  to  pay  date 
from  the  day  the  corporation  became  a  legal 
entity,  which  was  on  December  10,  1880,  the 
day  the  articles  of  Incorporation  were  filed 
in  the  office  required  by  law  to  be  filed. 

It  Is  urged  by  appellants'  counsel  "that,  as 
a  general  rule,  unpaid  subscriptions  for  stock 
are  in  equity  a  fund  for  the  benefit  of  credit- 
ors; that  to  entitle  the  creditor  to  resort  to 
this  fund  be  must  have  relied  upon  and  given 
credit  ou  account  of  the  capital  which  the 
company  was  r^resented  as  having  when 
the  debt  was  created."  He  also  In^sts  that 
these  creditors  knew  at  the  time  the  debts 
for  which  judmenta  were  obtained,  and  here 
sued  on,  were  Incurred,  that  these  subscrip- 
tions were  paid  for  In  cbeclm  not  Intended  to 
be  cashed,  and  they  agi-eed  to  wait  for  pay- 
ment of  their  indebtedness  until  defendant 
company  should  sell  certain  stocks  and  Ixmda 
to  pay  the  same.  Looking  at  the  testimony 
which  appears  in  the  reconl  on  this  point, 
and  somewhat  extensively  set  forth,  wbSh 
does  it  import,  taking  the  strongest  phase  ap> 
pellants  may  contend  for?  Spiegelberg,  Sel- 
Igman,  and  Gildersleeve  testify  that  Albright 
and  Marshall  were  told  by  individual  mem- 
bers of  the  corporation,  who  were  also  Its 
officers,  that  they  would  be  paid  for  the  serv- 
ices they  had  rendered  and  were  to  render 
the  corporation  out  of  the  proceeds  of  cer- 
tain ixinds  the  corporation  hoped  to  sell,  and 
they  say  these  creditors  understood  that  was 
their  only  reliance.  It  is  not  asserted  that 
the  corporation,  as  such,  had  any  such  agree- 
ment with  these  creditors,  or  that  the  Inform- 
ants of  these  credltws  were  authwized  by 
the  corptHtition  to  so  state.  What  does  that 
avail?  It  certainly  cannot  be  contended  that 
such  an  understanding  could  have  been  set 
up  In  the  actions  upon  which  judgments  wen 
obtained,  or  that  the  defoidant  company 
could  successfully  enjoin  the  sale  of  any  prc^ 
erty  of  defendant  company  upon  such  state- 
ments being  made  by  these  Individual  In- 
formants, who  at  the  time  happened  to  be 
members  of  the  board  of  directors  of  defend- 
ant company.  If  we  admit  that  the  authori- 
ties cited  by  appellants'  counsel  go  to  the  ex- 
tent contended  for,  we  yet  do  not  think  that 
here  Is  a  state  of  case  to  which  they  are 
api)licable.  What  these  witnesses  say  they 
undei-stood  these  creditors  "understood"  is  a 
mere  matter  of  opinion,  and  we  do  not  think 
such  evidence  should  weigh  greatly  In  re- 
moving (i-oin  the  reach  of  creditors  what  so 
many  decisions  in  unbroken  line  have  held 
to  be  a  trust  fuud  for  the  protectl<ai  of  cred- 
lt<H-8  who  deal  with  a  corporation  on  the 
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ftdtb  thereof,  and  especially  when  so  to  do 
vfmld  be  to  make  effectlTe  tbe  perpetration 
of  a  fraud  bo  direct^  In  tbe  teetta  of  a  most 
salutary  statute. 

The  most  difficult  question  In  this  case  Is 
that  arlrtn;  upon  the  plea  of  the  irix-years 
statute  of  limitations  set  fwth  In  tbe  above 
statement  of  tects.  As  there  Is  no  testimony 
hi  the  record  that  tends  to  show  tiiat  Mar* 
shall,  the  assignor  of  Gnmsfeld,  had  any 
knowledge  of  the  transaction  whereby  these 
defMdant  sohacrlbers,  Instead  of  paying  in 
tbe  10  per  cent,  upcm  subscription  required 
by  the  statute,  put  op  bogus  checks,  this 
question  will  only  be  considered  In  reference 
to  the  complainant  Albright  If  the  turtlmo- 
ny  shows  that  there  was  such  a  dlscorety 
Alhiight  of  the  f  rand  practiced  In  the  or* 
ganlzatton  at  defendant  as  made  the  statute 
of  limitations  begin  to  ran,  It  would  then  be 
our  duty  to  further  consider  whether  the 
statute  was  wril  pleaded  In  equity,  where 
tbe  facts  consUtntlng  tbe  bar  ought  to  be  set 
up.    If  It  does  not  show,  we  need  go  no  fur- 
ther.   In  thte  case  there  was  no  reference  to 
a  master  to  report  the  testimony  and  hie 
flodings  of  law  and  fact  thereon,  but  it  was 
merely  to  a  special  examiner,  directed  to  re- 
duce tbe  testlmnny  taken  before  him  to  writ- 
ing, and  report  the  same  to  the  court,  with- 
ont  any  findings  of  law  or  fact    This  rec- 
f*rd  Is  therefore  before  us  just  as  It  was  be- 
fore the  district  court— a  dry  transcript 
from  wblch  conchielons  both  of  law  and  fact 
are  to  be  drawn.    In  such  case  the  whole 
matter  is  before  this  court  as  one  of  new  Im- 
pression, and  if  we  differ  with  tlie  concln- 
slons  of  the  district  court  on  queatlonB  of  | 
fact  we  are  as  much  boimd  to  erpress  our  j 
disseDt  as  If  the  difference  were  one  of  law.  j 
The  value  of  a  master's  report  rests  upon  the  I 
well-recognized  theory  announced  by  this 
court  at  this  term  In  the  case  of  Field  r. 
Itomero,  41  Pac.  617,  that  tbe  master  sees  the 
witnesses,  and  bears  them  testify,  and  Is  far 
more  capable  of  deciding  quentlons  of  fart 
than  any  court  by  the  mere  perusal  of  a  dry, 
dead  transcript.    Inking,  then,  at  this  tran- 
script what  do  we  And?  It  shows  the  b(A- 
emu  statutory  statement  made  by  these  de- 
fendants that  they  were  subscribers  to  the 
capital  stock  of  defendant  company,  and  that 
lU  per  cent  of  such  subscribed  stock  tias 
been  paid  to  the  treasurer  of  eald  company, 
namely,  Itehmaa  Splegelberg;  and.  In  addi- 
tion, it  shows  tbe  affidavit  required  by  law 
of  said  SpiegellKrg,  treasurer,  that  said  10 
per  cent  is  "actually  paid,"  No  other  wit- 
ness than  Splegelberg  pretends  to  testify  that 
be  knows  that  Albright  was  ever  told  about 
tliis  payment  by  check  transaction,  but  Sellg- 
man  and  GUdersleeve  only  testify  that  it  was 
understood  that  Albright  and  Marshall  "un- 
derstood*' that  they  must  look  to  tbe  sale  of 
certain  bonds  to  get  their  pay,— a  matter  we 
have  already  adverted  to.  Albright  says  that 
he  has  do  recollection  that  he  was  ever  In- 
formed sboot  tbe  check  .transaction.  Con- 


cede, howerer,  that  Splegelberg  tdd  him 
about  It,  does  that,  under  our  statute,  consti- 
tute a  discoTOT  so  as  to  make  the  statute 
of  limitations  begin  to  run?  Our  statute 
reads  as  follows:  "In  actions  for  rell^  on 
the  ground  ot  fraud  or  mistake  *  *  *  tbe 
cause  of  actl<m  shall  not  t>e  denned  to  have 
accrued  untn  the  fraud  •  *  «  complained 
ot  shall  have  been  discovered  by  the  party 
aggrieved."  Comp.  Iawb,  N.  M.  I  1865. 
Shall  such  a  statement,  made  In  an  informal 
way  by  Splegelberg,  which  not  only  contro- 
verts hts  affidavit,  but  also  Imputes  fraud  to 
all  the  Incorporators  of  defendant  company, 
be  decreed  a  discovery  fixing  a  period  for  the 
statute  to  begin  to  run  against  a  creditor's 
right  to  subject  a  trust  fund  to  his  debt?  It 
Is  our  view  tiiat  such  slight  circumstances 
should  not  serve  to  AeprlvB  creditors  of  a 
corporation  of  their  vested  rights,  and  that 
such  Information,  if  given  even  more  explicit- 
ly than  is  here  shown,  would  not  constitute 
discovery  of  fraud,  or  such  notice  as  would 
create  laches  amounting  to  discovery. 

As  to  the  defendants  Antonio  Ortiz  y  Sala- 
T&T  and  Romulo  Martinez,  we  hold  tbat  the 
relief  prayed  In  the  amended  bill  comes  with- 
in that  prayed  for  in  the  original  bill,  and 
that  It  was  not  substantial  error  to  fail  to 
give  them  notice  of  tbe  filing  of  the  amended 
bill,  and  that  float  decree  was  rightly  entered 
against  them. 

As  to  the  defendant  GUdersleeve,  It  appears 
that  he  answered  the  original  bill,  and  was 
eerved  with  notice  of  the  amended  bfil,  but 
failed  to  answer  the  same.  We  think  tbot, 
If  complainants  failed  to  take  a  decree  pro 
confesso  against  bim,  but  treated  him  as 
having  answered,  he  should  be  deemed  as  de- 
nying the  material  allegations  of  the  amend- 
ed bill,  and,  as  we  have  held  these  allegn- 
tions  were  established  by  the  proof,  and  as 
he  cannot  complain  of  being  treated  with 
more  consideration  than  he  was  entitled  to, 
the  decree  of  the  lower  court  should  also  be 
affirmed  as  to  hfm.  Other  questions  In  the 
record  we  do  not  understand  to  be  seriously 
Insisted  on.  Wherefore  It  Is  our  opinion  that, 
there  being  no  error  ai^rent  of  record  In 
this  cause,  the  decree  should  be  affirmed,  and 
It  Is  accordingly  so  ordered,  and  this  cause 
remanded,  with  directions  to  carry  the  de- 
cree into  rffect. 

HAMILTON,  J.,  concurs.  LAUGHLIN,  J.. 
dissents. 


(8  N.H.  IB) 

COON  V.  BOSgtlE  BOXITA  LAND  & 
CATTLE  CO.  et  al. 

(Supreme  Court  of  New  Mexico.    Oct  12, 
IHDfi.) 

MosTOAGza  —  Assignment  op  Part  of  Dkbt  — 
Forbclosuhe — Deficiesct  Jurombiit — 

FcTCHB  Advances— EBToprau 
1.  Where  the  bolder  of  bonds  and  notes, 
spcurod  b}'  tnist  devd  providing  that  the  notes 
shonlil  constitute  a  prior  Hon  over  the  bonJs, 
transferred  the  bonds  to  oue  who  foreclosed  the 
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deed,  and  becnme  the  pnrchaser  at  the  sale  for 
ao  nmount  less  than  that  due  on  the  bonds,  he 
could  not,  on  a  bill  for  acoountinp  against  tJie 
transforee,  have  the  notes  declared  a  prior  lien 
on  the  DFoperty,  and  the  transferee  also  ad- 
judged individually  liable  oii  the  notes. 

2.  A  trust  deed  securing  bonds,  and  provid- 
ins  for  primary  payment,  out  of  the  proceeds 
ot  a  sale  of  the  proptrty,  of  expenses  of  the 
trust,  "including  all  moneys  advanced  for  iu- 
surancc,  taxes,  or  for  any  money  paid  by  the 
party  of  the  third  part,"  included  future  ad- 
vances for  the  purpose  of  paying  taxeR,  re- 

Eirins  an  acequia  for  irrigating  alfalfa  erow- 
j:  on  a  portion  of  the  mortgaged  premises, 
and  constructing  an  embnnkmeut  to  protect 
farming  lands  included  in  the  deed  from  inun- 
dation, and  constituted  them  a  lien  superior 
to  that  of  the  bonds,  though  it  also  provided 
that  foreclosure  should  be  had  on  defiiult  of 
payment  of  interest  on,  or  principal  of,  the 
bonds,  only. 

3.  One  purchasing  bonds  secured  by  a  re- 
corded trust  deed,  which  also  secured  the  pay- 
ment of  notes,  nitliout  obtaining  a  delivery 
of  the  trust  deed,  or  any  explanation  of  the  fail- 
ure to  deliver  it,  is  estopped  from  settios  up 
want  of  notice  that  by  the  terms  of  the  deed  the 
notes  are  made  a  prior  Hen  over  the  bonds. 

Collier,  J.,  dissenting. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  A.  A.  Preoman. 

Bill  by  AbraUam  D.  Coou  against  the  Bosque 
Bonita  Land  &  Cattle  Company,  the  Albu- 
querque National  Bank,  and  another,  for  ac- 
counting. Prom  a  decree  for  plaintiff,  the 
defendant  bank  appeals.  Modified. 

On  the  20th  day  of  October,  1885,  the  de- 
fendant company,  the  Bosque  I3onlta  Land  & 
Cattle  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  territory  of 
New  Mexico,  executed  a  deed  of  trust  to  An- 
tonio y  A.  Abeytla,  as  trustee,  to  secure  the 
payment  of  20  coupon  bonds,  for  $500  each, 
payable  In  10  years  after  date  to  the  order  of 
complainant,  A.  D.  Coou,  or  order,  at  the 
Chatham  National  Bank,  In  the  city  and  state 
of  New  York,  with  interest  at  1  per  cent,  per 
month  from  date  until  paid.  The  deed  of 
trust  contained  the  usual  clause  for  sale  aud 
foreclosure  on  the  default  of  payment  of  any 
of  the  interest  due  at  any  time,  or  in  case  of 
a  breach  of  any  of  the  covenants  or  agreements 
In  the  same  by  the  said  company,  or  any  part 
of  the  principal.  The  trust  deed,  bonds,  aud 
coupons  were  properly  executed,  issued,  aud 
dellvereii  to  said  Coou,  who  advanced  the 
said  company  $1U,0UU  thereon.  The  trust  deed 
chained,  In  trust,  to  secure  the  loan,  certain 
live  stock  and  real  estate,  tlie  property  of  the 
said  company,  situate  in  Socorro  county.  It 
also  contained  a  provision  that,  in  the  event 
of  the  death  or  inability  of  the  trustee  nam- 
ed to  act,  that  the  sheriff  of  Socorro  county 
should  then  act  as  such  trustee.  The  trust 
deed  also  contained  a  clause,  after  stating  the 
conditions  of  anle,  "and  all  other  expenses  of 
this  trust,  including  all  moneys  advanced  for 
lusurance,  taxes,  or  for  any  money  paid  by  the 
party  of  the  third  part,"  meanhig  Coon  as  the 
party  of  the  tliird  part.  At  different  times 
thereafter,  Coon  advanced  to  the  general  man- 
ager of  the  company,  with  the  knowledge  and 
ooiwmt  of  the  other  olflcera,  tuIous  Bums  of 


money,  for  the  company,  In  addition  to  the 
$10,000  loan,  for  the  purpose  of  paying  taxes, 
repairing  on  acequia  for  iiTigatIng  alfalfa 
growing  upon  a  portion  of  the  mortgaged 
premises,  and  to  tiirow  up  an  embaukmeut 
to  protect  the  farming  lauds  from  inundation 
by  the  Klo  Grande,  and  took  notes  from  the 
company  for  the  same,  in  amount  of  $0o7.32, 
with  interest  at  1  per  cent,  per  month  from 
date  until  paid,  which  notes  were  signed  by  the 
said  company,  by  Ira  E.  Leonard,  president, 
and  Charles  O.  Tiffany,  secretary  aud  treas- 
urer, aud  approved  by  J,  C.  Tiffany,  general 
manager,  and  were  dated  January  1  and  AprU 
10,  1S80.  In  the  latter  part  of  February. 
1887,  J.  C.  Tiffany  paid  Coon  the  $10,000  and 
Interest  to  that  date  with  his  pei'sonal  check 
on  the  Albuquerque  National  Bank;  and  Uuon 
indorsed  the  bonds  aud  coupons  "without  re- 
course," and  delivered  them  to  said  Tiffany, 
and  held  the  original  deed  of  trust,  and  the 
two  notes  which  were  not  paid.  Some  time 
tlicreafter  said  Tiffany  deposited  all  of  the 
said  l>ouds  and  coupons  In  the  Albuquerque 
National  Bank.  Afterwards  said  Tiffany  be- 
came personally  Indebted  to  said  bank,  and 
gave  his  notes  and  said  bonds  as  collateral. 
And  afterwards,  on  September  18,  1888,  said 
company  gave  its  two  notes,  for  $5,000  each, 
to  said  bank,  in  lieu  of  Tiffany's  personal 
notes.  And  the  bank  held  the  said  bonds  as 
coUatej-al.  And  the  bank  made  further  ud- 
vauces,  and  took  additional  security;  bat 
when  the  company  authorized  the  tnniting  of 
said  two  uotes  to  said  bank,  and  giving  addi- 
tional security,  it  expressly  reserved  in  its  reso- 
lution, from  the  effects  of  further  Incuml^aa- 
ces,  the  Bosque  Bonita  ranch,  the  real  property 
here  In  controversy.  In  December,  1889,  the 
complainant,  Coou,  filed  his  bill  In  the  district 
court  agaiuBt  the  Bosque  Bonita  Land  &  Cat- 
tle Company,  the  Albuquerque  Natlcmal  Bank, 
aud  the  trustee  sheriff,  for  au  accounting,  and 
for  a  decree  for  payment  to  blm  of  whatever 
might  be  found  due  by  the  said  defendant 
(.'oriioratiun,  or  the  Albuquerque  National 
Itank,  and  that  the  sum  so  found  due  blm  on 
said  promissory  notes  be  decreed  a  prior  lien 
on  the  property  mortgaged,  over  the  said 
I  bonds  and  coupons,  and  for  complainaut's 
I  solicitor's  fees,  and  in  case  of  default  In  the 
;  payment  the  property  be  sold  and  foreclosed; 
and  for  general  relief.  The  Bosque  Bonita 
Land  &  Cattle  Company  did  not  answer,  or 
make  any  defense,  but  the  Albuquerque  Na- 
tional Bank  ans\vcred  the  bill,  and  denied  that 
the  debt  for  which  auld  two  notes  were  given 
was,  by  virtue  of  the  language  in  the  de- 
feasance clause  in  the  mortgage  deed, — "In- 
cluding all  moneys  advanced  for  Insurance, 
taxes,  or  for  any  money  paid  by  the  party  ot 
the  third  part,"— sufficient  to  create  a  prior  lien 
to  that  of  said  bonds,  and  was  sufildent  in 
law  to  bind  the  defendant  bank;  and  denied 
that  any  power  of  sale  existed  by  law  lu 
said  mortgagee  to  sell  and  foreclose,  except 
in  default  of  payment  of  Interest  or  principal, 
and  thai  only  at  the  Instance  of  the  holders 
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of  said  bonds  or  coupons;  and  also  denied 
that  there  was  any  agreement  for  fature  ad- 
vance by  said  Coon  to  said  company,  other 
than  the  $10,000,  at  the  time  of  the  execution 
of  the  said  mortgage,  and  that  It  was  un- 
derstood then  that,  for  any  further  advance 
by  Coon,  additional  security  waa  to  be  giv- 
en; denied  that  the  debt  on  said  notes  was 
due  and  unpaid;  averred  that  on  February 
19,  1801,  said  bank,  as  the  holder  of  said 
bonds  and  coupons,  sold  and  foreclosed  said 
mortgaged  property  in  accordance  with  the 
anthorlty  In  said  deed  of  trust  contained,  and 
became  the  purchaser  of  said  mortgaged  prop- 
erty, but  denied  that  the  property  brought 
sufficient  money  to  pay  the  sum  of  principal 
and  Interest  due  said  bank  on  said  bonds; 
with  a  general  denial  to  all  the  material  Issues 
In  the  bill,— to  which  complainant  filed  a  gen- 
eral replication,  and  the  cause  was  referred 
by  the  court  to  a  special  master,  to  take 
proofs,  and  report  his  findings  of  facts  and 
condt^ons  of  law  thereon.  The  special  mas- 
ter took  the  proofs,  and  reported  his  findings 
in  favor  of  complainant.  Defendant  bank  In- 
terposed objections  and  exceptions  to  the  mas- 
ter's report,  which  were  denied,  and  the  re- 
port was  confirmed,  and  a  decree  by  the  Fifth 
judicial  district  court  was  entered  for  the 
stmi  of  $1,900.34  due  complainant  on  said  note, 
against  the  Bosque  Bonita  Land  &  Cattle 
Company  and  the  Albuquerque  National  Bank, 
with  an  order  for  sale  and  foreclosure  in  de- 
fault of  payment  by  said  company  and  said 
bank,  and  for  a  deficiency  judgment  In  case 
the  proceeds  of  sale  did  not  satisfy  the 
amount;  and  the  propaiy  was  sold  and  bid 
In  by  complainant.  And  from  this  decree 
and  order  defendant  bank  appealed,  but  did 
not  give  a  sopersedeaa  bond;  and  pending 
the  appeal  the  venue  was  changed  to  the  Sec- 
ond district,  and  the  report  of  the  sale  by  the 
special  master  was  there  approved,  and  the 
case  Is  here  on  appeal  also  from  that  court. 

WlUIam  B.  Chlldec^  for  appellant  James 
G.  Fitch,  for  appellee. 

LAUGHLIN,  .T.  (after  stating  the  facts). 
The  appellant  bank  assigned  a  number  of 
grounds  as  errors  In  the  final  decree  and  con- 
firmation of  the  master's  sale  by  the  court  be- 
low, and  sufficient  to  raise  all  the  issues  ma- 
terial to  a  proper  disposition  of  the  ease  on 
Its  merits,  and  the  first  one  which  will  be  con- 
sidered Is:  "Second.  The  court  erred  in  find- 
ing by  Its  decree  that  the  Albuquerque  Na- 
tional Bank  was  Indebted  to  the  complainant 
for  and  on  account  of  the  notes  mentioned  In 
the  bill  of  complaint,  and  made  by  defend- 
ant the  Bosque  Bonita  Land  &  Cattle  Com- 
pany." The  principal  contention  of  the  ap- 
pellee is  that  the  debt  due  on  the  notes  Is  a 
prior  Hen  on  the  mortgaged  property  to  the 
debt  due  on  the  bonds  now  held  by  the  bank, 
and  it  1b  not  clear  how  this  contention  can  bet 
successfully  maintained  by  appellee;  that  is, 
how  the  bank  caa  be  bolden  for  the  amount 


due  on  the  notes,  and  at  the  same  time  make 
the  debt  due  on  the  notes  a  prior  lien  on  the 
property  given  as  security  to  secure  the  pay- 
ment of  the  sum  due  on  the  bonds  held  by  the 
bank  and  the  amoimt  due  on  said  note,  be- 
cause (admitting  for  the  present  that  the  bank 
Is  the  legal  bolder  of  the  bonds,  and  that  the 
debts  due  on  the  bonds  and  on  the  notes  were 
both  secured  by  the  same  mortgage,  and  on 
the  same  property)  It  Is  not  plain  how  the  bank 
Is  individually  bound  for  the  amount  due  on 
the  notes.  This  exception  Is  well  taken,  and 
It  Is  sustained  as  to  the  Individual  liabilities 
of  the  Albuquerque  National  Bank. 

The  next  assignment  Is:  "Third.  The  mas- 
ter, as  well  as  the  court,  erred  In  finding  that 
the  sums  of  money  mentioned  in  said  notes 
were  advanced  by  complainant  in  the  pay- 
ment of  taxes,  and  In  protecting  the  property 
mentioned  in  the  deed  of  trust  mentioned  in 
the  bill  of  complaint  from  loss,  destruction, 
and  damage."  Tlie  trust  deed  provided  for 
these  advances,  and  the  proof  shows  that  they 
were  made  by  complainant  at  the  request  of 
the  general  manager  of  the  company,  and  for' 
the  purposes  specified,  and  with  13»e  knowl- 
edge, consent,  and  approval  of  all  the  ofllcers' 
and  board  of  directors  of  the  company;  and| 
the  proof  Is  clear  that  money  was  expended' 
by  the  general  manager  for  the  protection  and) 
preservation  of  the  property  then  holden  for, 
the  security  of  the  debts  of  the  company,  and 
which  resulted  In  the  protection  of  appellant's 
security,  and,  too,  at  the  very  times  that' 
these  advances  were  made;  and,  while  it  Is' 
not  clearly  shown  that  the  same  money  soj 
advanced  was  used  for  the  purposes  Indlcat-j 
ed,  there  is  nothing  to  show  that  It  was  noti 
the  same  money  so  advanced  by  appellee.} 
The  general  manager,  to  whom  the  advances^ 
were  made,  and  all  the  other  officers  of  the' 
company  who  could  have  had  any  personal' 
knowledge  of  these  transactions,  were  dead 
prior  to  the  time  of  the  hearing  of  this  case, 
and  It  was  Impossible  to  show  directly  howj 
the  money  was  expended.  The  master's  find-, 
ing  on  this  point  Is  amply  sustained  by  the 
proofs,  and  this  assignment  Is  not  well  taken.' 

The  fourth  assignment  Is  that  "both  the 
court  and  the  master  erred  in  finding  that  It 
was  provided  by  said  deed  of  trust  that,  for 
all  moneys  so  advanced  by  complainant  to  the 
said  defendant,  the  same  should  be  and  be- 
come a  prior  and  first  lien  upon  the  said  prop- 
erty, prior  and  paramount  to  the  bonds  de- 
scribed In  the  said  deed  of  trust,  and  that 
complainant  was  entitled  to  such  a  lien  upon 
said  proi>erty  for  the  sum  of  $1,906.34,  or  any 
other  sum,  against  the  appellant."  The  trust 
deed  provided.  In  the  defeasance  clause,  that 
In  the  event  of  a  sale  and  foreclosure  of  the 
mortgaged  property  there  should  be  paid,  first, 
the  costs  and  the  exitenses  of  the  sale,  "In- 
cluding the  reasonable  fee  of  the  said  party 
of  the  second  part  [the  trustee],  and  all  other 
expenses  of  this  trust,  Including  all  moneys 
advanced  for  Insurance,  taxes,  or  for  any 
money  paid  by  party  ctf  the  third  part^  In* 
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eluding  interest  thereon  at  one  per  cent  per 
month,  then  to  pay  the  principal  and  Interest 
of  said  bonds.  *  *  *"  It  Is  established  by 
the  evidence  that  at  the  time  the  deed  of 
trost  was  presenteil  to  Coon,  for  Inspection 
and  examination,  by  the  officers  of  the  Bosque 
Bonita  Land  &  Cattle  Company,  and  before 
it  was  sifined  and  delivered  to  Coon,  the 
question  came  up  for  discussion  as  to  the 
future  advances  to  the  company  by  Coon  for 
Insurance  and  tuxes,  and  that  the  officers  of 
the  company  told  Coon  that  the  company 
would  need  money  for  other  purposes,  and 
that  before  the  mortgajre  was  executed  the 
words,  "or  for  any  money  paid  by  party  of 
the  third  part,"  were  Ts-rltten  Into  the  Instru- 
ment, and  became  a  material  part  of  It.  Ap- 
pellant contends  that  the  words  so  Interlined 
were  not  sufficient  to  constitute  the  mortgage 
security  for  the  advances  made  by  appellee, 
but  this  position  cannot  be  supported,  be- 
cause It  was  the  bona  fide  Int^tion  of  all 
l>arties  concerned  tlint  anj*  future  advances 
made  by  Coon  should  be  secured  by  this  mort- 
gage, and,  had  that  not  been  the  Intention, 
these  words  would  never  have  been  written 
Into  that  tufitniment;  and  there  Is  nothing 
In  the  mortgage  that  can,  with  any  reason- 
able Intendment,  be  construed  to  defeat  It. 

Appellant  further  contends  that,  even  If  the 
mortgage  can  be  so  construed  as  to  make  It 
a  security  for  any  future  advances,  It  cannot 
be  held  to  constitute  such  a  prior  and  par- 
amount Hen  to  that  of  the  bonds  held  by  the 
l>auk.  The  proofs  show  that  appellee  ad- 
vanced money  at  different  times  to  the  com- 
liony,  and  took  one  note  dated  January  1, 
1886,  due  one  day  after  date,  and  the  other 
note  dated  April  10, 1880,  due  thirty  days  after 
date,  and  that  all  these  advances  were  made 
and  the  notes  taken  during  the  time  he  held 
the  lionds,  and  about  a  year  before  he  deliv- 
ered them  to  Tiffany,  and  there  Is  nothing 
to  show  that  any  default  was  made  on  the 
iKinds.  These  notes  were  given  for  money 
advanced  to  pay  the  taxes  and  other  current 
expenses.— for  the  protection  of  the  mort- 
gaged property,  and  to  save  It  from  loss  and 
destnictlon,— and  the  trust  deed  especially 
jiruvldes  that  such  exiwuscs  shall  first  be  paid 
out  of  the  proceeds  of  the  sale.  Both  of  tliose 
notes  were  due  In  the  latter  part  of  May, 
18SG,  and  default  on  the  part  of  the  company 
to  pay  them  gave  api>ellee  a  right  of  action 
against  the  company.  But  appellant  further 
contends,  that  by  the  terms  of  the  trust  deed, 
there  was  no  power  for  sale  and  foreclosure, 
except  on  default  of  Interest  on  the  bonds,  or 
some  part  of  the  principal  thereof.  This  Is 
true,  but  the  holder  of  a  mortgage,  or  an 
equitable  lien,  may  proceed  in  a  court  of 
cliancery  to  have  his  lien  established  and 
declared,  and  an  order  of  sale  and  foreclosure, 
as  In  the  case  at  bar.  This  right  of  action 
on  the  notes  existed  long  before  any  right 
to  foreclose  under  the  bonds.  It  would  hard- 
ly be  contended  tliat  the  appellee  would  be 
required  to  advance  money  tor  the  payment 


of  taxes,  insm-ance,  and  for  the  protection 
of  the  property  In  other  respects,  and  be  com- 
pelled to  Trait  10  years  for  the  return  of  his 
money,  because  the  mortgagor  happened  to 
keep  his  Interest  paid  up;  otherwise  the  mort- 
gagee might  be  compelled  to  advance  more 
money  than  the  property  was  worth,  or  lose 
his  principal,  by  reason  of  incumbrances  on 
the  proiierty,  or  Its  loss  or  destruction.  It  Is 
a  well-settled  principle  of  law  that  the  breach 
of  any  of  the  covenants  will  render  the  whole 
sum  due,  and  this  applies  as  well  to  future 
advances.  Shlrras  v.  Craig,  7  Cranch, 
Lawrence  v.  Tucker,  23  How.  14;  Jones  v. 
Indeuinlty  Co.,  101  U.  S.  022.  The  deed  of 
trust  was  a  public  record  when  the  bonds 
were  delivered  by  J.  C.  Tilfany  to  the  appel- 
lant bank,  and  the  clause  for  future  advances 
In  It  was  sufficient  to  put  the  bank  on  in- 
quiry, and  It  Is  DOW  estopped  from  setting  up 
waut  of  notice;  and  especially  as  the  deliv- 
ery of  the  bonds  to  the  bank  was  not  ae- 
compauled  by  the  delivery  of  the  original 
trust  deed,  and  no  explanation  was  given  why 
It  was  not  delivered  with  the  bonds. 

It  Is  held  here  that  the  sum  of  fl.gOG.34 
found  to  be  due  to  the  appellee,  Abraham  D. 
Coon,  by  the  special  master  and  the  court 
below,  constituted  and  Is  a  prior  and  par- 
amount lien,  in  favor  of  said  appellee,  to  the 
amount  due  on  said  bonds  and  coupons,  and 
ttuit  the  final  decree  made  and  entered  by  the 
Fifth  Judicial  district  court  be  modified  by 
striking  out  the  decree  and  judgment  for  the 
indebtedness  claimed,  as  against  the  appel- 
lant, the  Albuquerque  JSational  Bank,  and 
that  tlie  final  decree,  in  all  other  re^)ects, 
be,  and  the  same  Is,  affirmed,  and  that  the 
decree  approving  the  sale  of  the  mortgaged 
property  by  the  Second  judicial  district  court 
be,  and  the  same  Is,  affirmed,  with  an  ord^ 
to  said  court  to  require  the  said  special  mas- 
ter to  execute  and  deliver  the  deed  as  therein 
required. 

SMITH,  C.  J.,  and  BANTZ,  J.,  concnr. 

COLLIER.  J.  I  must  dissent  from  the 
majority  opinion  and  the  Judgment  oS  the 
court  In  this  case.  I  ttiink  the  principle  of 
limiting  general  words  by  the  context  In 
which  they  appear  is  overridden  in  ttiat  opin- 
ion, and  tliat  only  "money  paid  by  the  party 
of  the  third  part,"  as  In  some  way  incidental 
and  subservient  to  tlie  securing  of  the  $10,000 
debt  and  interest,  was  contemplated  In  the 
clause  of  the  deed  of  trust  upon  which  this 
cause  turns.  The  fact  tnat  money  which 
might  be  advanced  under  that  clause  would 
stand  on  the  same  footing  as  if  advanced  for 
Insurance  and  taxes,  and  that  it  Is  a  claim  su- 
perior In  dignity  to  the  main  debt,  are  rea- 
sons, of  themselves,  sufficient  to  forbid  the 
idea  that  futtu%  advances,  in  the  way  of  ad- 
ditional loans,  were  being  provided  for.  If 
these  general  words  are  limited  by  the  con- 
text, then  It  must  be  that  the  money  most 
ba  "paid"  in  the  way  of  prorldlns  for  "ex- 
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penses  of  the  trust";  and,  as  advancing  money 
for  Insurance  and  taxes  is  agreed  by  the 
parties  to  be  among  "the  expenses  of  the 
trust,"  other  things,  like  unto  Insurance  and 
taxes  or  other  such  moneys,  are  meant,  and 
no  more.  Money  advanced  for  improvements 
on  the  property,  such  as  constructing  embank- 
ments to  prevent  overflow  by  the  Rio  Grande 
from  an  apprehended  tlood,  or  to  provide  Irri- 
gating ditches  for  raising  crops,  I  respectfully 
Insist,  is  not  of  tlie  nature  either  of  insurance 
or  taxes.  Even  though  the  evidence  may  have 
tended  to  show  that  at  the  time  the  money 
was  advanced  to  dike  tlie  Rio  Grande  a  flood 
was  imminent,  and  that  the  value  of  the  se- 
curity would  have  been  very  greatly  impaired 
If  snc'h  dike  bad  not  been  constructed,  yet,  as 
Bucb  evidence  does  not  ahow  that  at  the  time 
of  the  execution  of  the  deed  of  trust,  there 
was  any  such  fear,  nor  show  that  such  flood 
was  anything  unprecedented,  or  even  very 
extraordinary,  I  do  not  think  the  expendltm^ 
for  such  a  dike  can  be  considered  anything 
but  a  mere  loan,  not  covered  by  the  clause 
in  question.  If  It  were  a  question  of  ad< 
vandng  money  to  repair  damages  caused  by 
the  act  of  God,  it  might  come  under  the  prin- 
ciple of  money  advanced  for  Insurance,  but 
this  I  even  doubt.  As  the  clause  In  question 
could  not.  by  any  fair  role  of  construction. 
Include  expenditures  for  throwing  up  embank- 
ments to  protect  the  land  from  the  river,  or 
for  raising  crops  on  the  land,  I  think  no 
money  has  been  paid  by  the  complainant 
which  entitles  him  to  proceed  against  the  se- 
curity for  the  obligation  held  by  the  bank. 
This  view,  also,  would  dispose  of  the  ques- 
tion of  notice  to  the  bank.  I  think  the  decree 
in  favor  of  complainant  should  have  been  set 
aside,  and  his  bill  dismissed. 


(8  N.H.  133) 

TERRITORY  v.  GRIEGO. 

(Supreme  Court  of  New  Mexico.   Oct.  12, 
lS9o.) 

MCHDKB  —  Fir  T  DEGKBe  —  Ixstructiom  —  8bs- 
TBSCS— New  Tiiial— Power  or  Appbllats 
Court  to  Order. 

1.  Where  the  statutory  penalty  for  murder 
in  the  first  de^reD  is  dt'iitli.  aud  tlie  jury  return 
a.  verdict  of  cnilty,  the  to-ial  court  has  no  power 
to  pn«f<  Mentcncc^  of  life  imprisonment. 

2.  i:nder  f^omp.  I.,awe  18M,  {  247It.  provid- 
ing that  when  as  appeal  iw  taki>n  by  th*-  party 
indicted,  "if  the  jud^moiit  bo  reversod,  the  su- 
preme court  shall  direct  a  new  trinl,  or  thnt 
the  defendant  be  absolutely  di«eharEt>d,"  sucli 
court  has  do  power,  on  reversal  for  an  erroiic- 
oofl  sentence  of  life  imprisonmeut  on  a  venlict 
for  murder  In  the  first  degree,  the  statutory 
punishment  being  death,  to  order  the  court 
below  to  pass  the  death  sentence,  but  raust^ 
if  a  disdiarge  of  the  prisoner  is  unwarranted, 
remand  the  case  for  a  new  trial.  I«ughlin, 
3„  dissenting. 

3.  Under  such  statute,  a  defendant  who 
was  convicted  of  mnrder  in  the  first  deirree 
when  death  was  the  statutory  pmiisbment  of 
such  crime,  bat  who  was  erroneously  sen- 
tenced to  life  imprisonment,  is  not  entitled  to 
a  dischani;e  on  reversal  for  snch  error,  if  the 
indictment  is  valid,  and  oothing  amounting  to 
•a  acquittal  thereunder  has  occurred. 

v.42r.no.l— a 


4.  Acts  1891,  p.  151,  S  10,  allowing  the 
jury  to  recommend  clempiicy,  noon  not  apply 
to  mnrder  in  the  first  degree  if  the  punishment 
for  tliut  crime  is  spedfically  declared  by  stat- 
ute to  be  death.    Laughliu,  J.,  disseutijig. 

5.  On  trial  for  mnrder  in  the  first  degree, 
the  statutory  punishment  being  death,  the  jury, 
after  deliberating  for  40  hours,  returned,  and 
stated  that  they  could  not  agree,  and  thy  court 
sent  them  back..  Several  hours  after.vards  they 
again  returned,  no  verdict  having  been  reached, 
and  the  court  gave  an  additional  charge  that, 
if  they  found  defendant  guilty,  they  were  au- 
thorized to  recomiaeud  him  to  the  mercy  of  the 
court,  and  that  such  recommendation  would  be 
considered  in.  fixinjt  the  punishment.  Within 
half  an  hour  the  jury  returne<i  a  verdict  of 
guilty  as  charged,  with  a  recommendation  to 
the  mercy  of  the  court.  Held,  that  the  giving 
of  the  charge  was  prejudidal  error.  Langhlin. 
J.,  dissenting. 

Appeal  from  district  court,  Socorro  county; 
before  Justice  H.  B.  Hnmiltui. 

Maxlmlano  Oriego  was  convicted  of  mur- 
der in  the  first  degree,  and  ai^)ealB.  Re- 
versed. 

A.  A.  Truman,  for  appellant.  John  P.  Vic- 
tory, Sol.  Geu.,  for  the  Territory. 

BANTZ,  J.  The  defendant,  charged  with 
the  murder  of  one  I'riesto  iu  November,  1SS6, 
was  tried  on  an  Indictment  found  at  the  May 
term,  1895,  of  Socorro  county.  The  jury  re- 
turned a  verdict  against  him  of  murder  la  the 
first  degree.  Under  the  statute  In  force  when 
the  crime  was  committed  the  penalty  for 
murder  in  the  first  degree  was  death.  The 
court  sentenced  him  to  Imprisonment  In  the 
penitentiary  at  hard  labor  for  25  years.  It 
was  contended  for  the  defendant  that  the 
judgment  was  not  warranted  by  the  verdict, 
and  that  defendant  was  entitled  not  merely 
to  a  reversal  of  the  case,  but  to  his  dis- 
charge. By  the  prosecution  It  was  contended 
that  the  error,  If  error  at  all,  was  oue  which 
was  beneficial  to  the  defendant,  and,  even 
If  judgment  was  one  of  imprisonment  when  It 
should  have  been  death,  this  court  can  and 
pliould  correct  It  so  far  as  to  order  the  court 
below  to  enter  Judgment  for  the  death  penal- 
ty, ^'either  contention  can  be  sustahied  un- 
der our  stjitnte  concernlug  appeals  In  crim- 
inal cases.  Section  2479,  Comp.  Laws  1884, 
provides:  '"When  iin  appeal  Is  taken  by  the 
party  Indicted,  if  the  supreme  court  alfirm  the 
judsment  of  the  district  court,  it  shall  direct 
the  sentence  i)ronouuced  to  be  executed  and 
the  same  shall  be  executed  accordingly.  If 
the  judgment  be  revereed,  the  suprwne  court 
shall  direct  a  new  trial,  or  that  the  defend- 
ant shall  be  absolutely  discharged  according 
to  the  circumstances."  L'nder  this  statute,  If 
the  judgment  was  reversible,  the  prlaonar 
must  Ije  given  a  new  trial  or  he  must  be 
discharged.  This  court  has  no  right  to  enter, 
or  order  the  court  below  to  enter,  a  diflfer- 
ent  judgment  without  a  trial  anew;  but  the 
prisoner  will  not  be  entitled  to  his  discharge 
if  there  Is  a  valid  Indictment,  and  nothing  has 
happened  amounting  to  an  acquittal  upcm  it 
In  re  Friedilch,  SI  Fed.  T47. 
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It  appears  from  the  record  !n  this  ease  that 
after  the  jury  had  reth-ed  to  consider  their 
verdict,  and  liad  been  out  for  40  hours,  they 
returned  into  court,  and  reported  that  they 
were  unable  to  agree.  Thereupon  the  Judge, 
while  disclaiming  any  desire  to  Influence  their 
verdict,  spoke  of  the  Importance  of  their 
agreeing  if  it  was  possible.  He  alluded  to  the 
Importance  of  this  particular  case  as  affect- 
ing public  Interests,  and  of  the  expense  It  had 
caused.  The  following  colloquy  between  the 
judge  and  Jurj-  then  occurred:  "The  Judge: 
Oentlemeu,  I  know  it  is  a  great  hanlship  for 
you  to  be  locked  up.  I  appreciate  the  situa- 
tion you  are  In,  but  in  the  interest  of  the 
public  I  think  It  my  duty  to  give  you  every 
possible  chauce  to  agree  upon  a  verdict.  Mr. 
Freeborn  [one  of  the  Jurors],  how  do  you  feel 
this  morning?  Mr.  Freeborn:  Pretty  bad,  sir. 
Judge:  Is  there  anything  I  could  give  you, 
or  order  for  you,— any  medicine  or  doctor? 
Mr.  Freeborn:  No,  sir;  I  have  some  medicine. 
Judge:  Is  there  any  kind  of  food  you  would 
like  to  have?  Mr.  Freeborn:  No,  sir.  Judge: 
While  I  dislike  to  keep  you  locked  up,  gen- 
tlemen, I  think  It  my  duty  to  give  you  one 
more  chance.  Mr.  Stackpole  [another  Juror]: 
It  strikes  me  that  everything  baa  been  done 
that  can  be  done  to  find  a  verdict  in  this 
case,  and  the  jury  is  only  punished.  It  is  al- 
most imiiossible  to  find  a  verdict.  Judge; 
Gontlemeu,  as  I  said  a  while  ago,  I  think  I 
will  give  you  cue  more  chance  in  this  Ciise, 
to  see  If  you  can  agree.  You  can  retire  and 
make  another  trial."  This  occurred  between 
S  and  9  o'clock  in  the  evening.  The  jury 
retired,  and  at  11  o'clock  the  following  morn- 
ing the  jury  return&l  into  court,  and  the  fol- 
lowing occurred:  "Judge:  Uentlemen,  have 
you  agreed  upon  your  venllct?  Jury:  No, 
sir.  Judge:  Gentlemen  of  the  Jury,  there  is  an 
lustniction  In  the  cliargo  which  I  might  have 
given  you  ordinarily,  which  I  did  not  give 
you,  but  which  the  law  authorizes  me  to  give. 
It  Is  this:  "While  the  law  lixes  the  punish- 
ment in  tlie  case,  or  rather  while  the  court 
assesses  the  puuislnneut,  the  law  authorizes 
you,  in  case  you  find  the  defendant  guilty,  to 
recommend  him  to  tlie  mercy  of  the  court; 
and  that  recommendation  made  by  the  Jury 
will  lie  considered  by  the  court  In  fixing  the 
l)unishment.  I  thought  it  proper,  gentlemen, 
to  give  you  these  Instructions,  and  have 
brouglit  you  In  for  that  purpose.  This  Is  all 
I  have  to  say  to  you,  and  you  can  retire  to 
your  room."  The  jury  retired,  and  In  half 
an  hour  the  jury  returned  the  following  ver- 
dict: "We,  the  jury,  find  the  accused,  Maxl- 
niiano  Grlego,  guilty  as  charged  in  the  in- 
dicUucnt.  Owing  to  the  long  lapse  of  time 
since  this  murder  has  been  committed,  ihe 
jury  recommends  the  prisoner  to  the  mercy  of 
the  court.    Richard  Stackpole,  Foreman." 

We  tMuk  these  recitals  from  the  record  ren- 
der it  quite  apparent  tliat  the  sudden  agree- 
ment of  the  jui-j'.  after  being  out  and  unable 
to  agree  for  54  liours,  was  Influenced  quite 
powerfully  by  the  Judge's  instnictUmg  that  a 


recommendation  of  mercy  would  receive  hla 
consldemtion  In  fixing  the  punishment.  It 
seems  within  the  range  of  reasonable  probabil- 
ity that  with  a  knowledge  tliat  nothing  but  the 
death  penalty  would  be  the  consequeuce  of 
their  verdict,  no  agreement  could  have  l>een 
secured  from  the  jury.  The  gravity  of  the 
punishment  may  well  have  caused  Jiu-ors  to 
hang  to  a  doubt  of  guilt  rather  than  hang  a 
man  whose  guilt  they  doubted.  Coming,  as 
It  did,  without  request,  after  the  jury  had 
been  deliberating  and  unable  to  agree  for  54 
hours.  It  was  an  Indication,  quite  pointed,  of 
the  judge's  opinion.  Randolph  v.  Lampkln 
(Ky.)  14  S.  yv.  338.  It  was  an  intimation  from 
tlie  court  of  a  lighter  sentence  than  the  jurors 
had  expected,  and  must  have  been  hamrful  to 
the  defendant.  People  v.  Harris  (Mich.)  43  N. 
W.  1060.  In  McBean  v.  State  (Wis.)  53  N.  W. 
497,  the  Jury  sent  an  Inquiry  to  the  judge 
whether  they  could  depend  upon  his  clemency 
If  they  brought  In  a  verdict  of  guilty.  The 
Judge  answered,  "Yeg."  On  appeal  the  convic- 
tion was  reversed,  and  the  supreme  court  say: 
"The  promise  thus  secured  was  calculated  to 
overcome  reasonable  doubts,  and  coerce  an 
agreement  for  conviction.  It  wns  an  unau- 
thorized Interference  with  the  deliberations  of 
the  jury,  •  ♦  *  Any  promise,  pledge,  or 
declaration  of  the  trial  court,  calculated  to 
draw  the  attention  of  the  Jury  away  from  the 
evidence,  and  induce  them  to  base  their  ver- 
dict upon  ulterior  considerations,  Is  necessarily 
misleading,  and  hence  erroneous."  A  charge 
I  like  this  to  tiie  jury  upon  some  particular  mat- 
ter, and  under  these  circumstances,  was  a  sug- 
gestion that  the  court  believed  It  to  be  of  con- 
trolling Impoi-tance  In  the  case.  Swaggerty 
V.  Caton,  1  llelsk.  202.  Though  a  man  wlio 
had  committed  a  cold-blooded  murder  would 
I>eriiaps  have  cause  to  congmtulate  Umseif 
tliat  he  liad  saved  his  neck  at  the  expense 
of  his  hberty,  St  will  furnish  no  argument  for 
finding  the  ea.sler  method,  by  way  of  the  peni- 
tentiary, for  finding  the  defendant  guilty  of 
murder  in  the  ilrst  dogi*ee.  The  statute  which 
I)ennlt8  a  Jury  to  recommend  clemency  (Acts 
1S91,  p.  151)  has  no  appUcatlon  to  those  cases 
where  the  punishment  is  single  and  specific, 
and  where  there  Is  no  discretion  allowed  aa  to 
the  punishment  to  be  inflicted.  Territory  v. 
Romlne,  2  N.  M.  114.  Counsel  for  the  pros- 
ecution do  not  controvert  this,  but  say  that  the 
jury  had  the  right  to  make  It  for  the  considera- 
tion of  the  governor  to  influence  a  pardon  or 
commutation  of  sentence.  The  plain  answer 
is  that  hi  this  case  the  judge  told  the  Jury  that 
he  would  consider  it  In  fixing  the  punishment, 
not  that  the  governor  might  afterwaitls.  ITie 
Judge  liad  no  ri^t  to  hold  out  any  promises 
to  the  Jury,  much  less  one  which  he  could  not 
lawfully  fulfill.  The  leglsJature  has  fixed  the 
punishment  of  death;  and,  as  was  said  by 
Lord  Chief  Justice  Holt  in  King  &  Queen  v. 
Walcott,  4  Mod.  400:  "When  tbe  law  of  Eng- 
land appoints  a  p:irticular  Judgment  for  an  of- 
fense. It  is  not  In  the  power  of  the  judge  to 
alter  It,  either  bjr  addition  or  dlmlnation." 
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See,  also.  In  re  FrUHlrlch,  51  Fed.  747,  af- 
finiMiI  In  140  T'.  S.  70,  13  Sup.  Ct.  703.  Tlie 
tin  t  tliat  tlic  punishment  Intllctetl  in  this  case 
Wi'ins  to  hf  milder  than  tliat  which  the  law 
iiiipf  sell  Is  of  no  cmsequence.  Kvcn  In  cuses 
wlit-ri.'  the  legisljitnrG  has  altered  the  penalty 
for  an  offense  after  It  was  committod,  tlie  gon- 
eral  rxile  is  that,  except  where  the  new  low 
ni-'rely  dispenses  with  all  or  a  divisible  jwrtlon 
of  the  punishment  imposed  by  the  old  law.  It 
Is  considered  as  ex  post  faoto.  Suth.  St 
Const.  §  470.  If  this  be  true,  then  the  cliange 
In  the  law  can  no  more  be  made  after  the  of- 
fense, by  the  sentence  of  the  judge,  than  It 
c<mld  by  the  legislature.  In  Hartung  v.  Peo- 
ple, 22  N.  T.  95,  the  leglshiture,  after  an  of- 
fense was  committed,  altered  the  punishment 
of  murder  from  death  to  Imprisonment  at  bard 
labor  in  the  penitentiary,  Mr.  Justice  Deulo 
(Slid:  "It  waa  highly  probable  that  It  was  the 
intention  of  the  legislature  to  extend  favor, 
rather  than  Increased  severity,  towards  this 
convict  and  others  in  her  situation;  and  It  is 
tjuite  likely  tliat,  had  they  been  consulted, 
they  would  have  prefen-ed  the  application  of 
this  law  to  their  cases,  rather  than  that  which 
existed  when  they  committed  the  offenses  of 
which  they  were  convicted.  But  the  case  can- 
not be  determined  upon  such  considerations. 
*  •  •  We  have  no  means  of  saying  whether 
one  or  the  other  would  be  the  most  severe  in  a 
given  case.  That  would  depend  upon  the  dis- 
position and  temperament  of  the  convict  The 
legislature  cannot  thus  experiment  upon  the 
criminal  law."  In  Shepherd  v.  People,  25  N. 
T.  414.  it  was  said  that,  If  the  constitutional 
security  against  ex  poet  facto  laws  depended 
upon  whether  the  old  or  the  new  law  be  the 
"more  merciful  or  lenient,  you  Imve  it  to  the 
discretion  of  the  legislature  and  the  courts  to 
say  whether  the  new  punishment  Is  or  is  not 
more  merciful  or  lenient  than  the  old;  and 
such  a  construction  of  the  constitutional  prohi- 
bition would  imijair  Its  value  and  certainty  of 
protection."  See,  also.  Lludzey  v.  State,  Go 
illss.  542,  5  Soutli.  00;  Cooley,  Const.  Lhii. 
324;  Kriog  v.  Jllssouri,  107  U.  S.  221,  2  Sup. 
Ct  443. 

The  declaration  of  law  made  In  this  case, 
that  upon  a  recommendation  of  clemency  by 
the  jury  the  judge  would  consider  it  In  fixing 
punishment  for  murder  in  the  lirst  degree,  was 
erroneous,  and,  being  erroneous,  if  it  can  luive 
had  any  influence  on  the  jury,  their  verdict 
oogbt  to  be  set  aside.  This  was  tltc  rule  laid 
down  by  Marshall,  C.  J.,  in  Etting  v.  Baul±,  11 
Wbeat  75,  and  since  then  the  supreme  court 
of  the  United  States  has  established  a  rule 
even  broader.  Thus  in  Deery  v.  Cray,  5  AVall. 
807,  Justice  Miller  says  that,  while  a  cause 
win  not  be  reversed  for  error  which  has  work- 
ed no  Injury,  "whenever  the  application  of  this 
rule  Is  sought  it  must  appear  so  clear  as  to  be 
beyond  a  doubt  that  the  error  did  not  and 
could  not  have  prejudiced  the  party's  rl^ts." 
See,  also,  GUmer  v.  Hlgley,  110  U.  S.  47,  3 
Sup.  Ct  471;  Railway  Co.  v.  O'Reilly,  108  U. 
8.  837,  15  Sup.  Ct.  830.    For  tlw  foregoing 


reasons  this  cause  is  reversed,  and  remanded 
for  a  new  trial. 

COLLIKIt,  J.,  concura. 

LAUCUILIX,  J.  (dissenting).  I  feel  con- 
strained  to  disagree  with  the  maJ<jL'ity  of  my 
brothers  upon  the  bench,  and  believe  It  is  a 
duty  Incumbent  on  me  to  express  my  views, 
and  give  my  reasons  fur  dissenting  from  tlie 
able  oiiiuiuu  handed  down  ou  the  Important 
questions  raised  In  this  case. 

The  upi>ellant,  Maximlauo  Griego,  was  In- 
dicted, tried,  and  convicted  of  murder  In  the 
first  degree,  at  the  May,  lSi>5,  term  of  the 
district  court  for  Socorro  county,  for  the 
murder  of  one  Juan,  alias  Alviuo,  Priesto,  in 
the  county  of  Socori-o,  on  November  2ti,  1880. 
The  remaining  facts  will  appear  In  the  opin- 
ion. 

Appellant's  counsel  have  assigned  a  great 
numt>er  of  errors,  but  only  those  considered 
in  the  opinion  of  the  court  will  be  consid- 
ered here.  After  the  jiu7  bad  been  out  near- 
ly 54  hours  deliberating  on  their  verdict,  the 
presiding  Judge  called  them  in,  and  gave  them 
the  following  additional  Instructions,  to  wit: 
"Judge:  Gentlemen,  have  you  agreed  ujKtn 
your  vei-dict?  Jury:  No,  sir.  Judge:  Gen- 
tlemen of  the  jury,  there  is  an  Instruction  in 
the  ciiarge  which  I  might  have  given  you  or- 
dinarily, which  I  did  not  give  you,  but  which 
the  law  authorizes  me  to  give.  It  Is  this: 
While  the  law  fixes  the  punishment  In  this 
case,  or  rather  while  the  coiurt  assesses  the 
punishment,  the  law  authorizes  you  in  case 
you  find  tlie  defendant  guilty,  to  reconmiend 
him  to  the  mercy  ot  the  court;  and  that  rec- 
ommendation made  by  the  jury  will  be  con- 
sidered by  the  court  in  fixing  the  punish- 
ment. 1  thought  It  proper,  gentlemen,  to  give 
you  these  instructions,  and  have  brought  you 
in  for  that  purpose.  This  Is  all  I  hare  to 
say  to  you,  and  you  can  retire  to  your  room." 
The  jury  retired,  and  In  about  half  an  hour 
returned  Into  court  with  the  following  ver- 
dict: "We,  the  jury,  find  the  accused,  Maxi- 
mlauo Griego,  guilty  as  cliarged  In  the  ln< 
dictmeut.  Uwing  to  the  long  lapse  of  time 
since  this  murder  has  been  committed,  the 
jury  recommend  the  prisoner  to  the  mercy  of 
the  court."  Appellant  contends,  and  with 
much  force,  too,  that  this  instruction,  togeth- 
er with  the  colloquy  cited  in  the  opinion  of 
the  court  between  the  judge  and  the  jury,  in- 
fluenced the  Jury  to  his  prejudice,  and  that  it 
is  a  fatal  error,  because  such  an  instruction 
is  not  autliorlzed  by  hiw  In  cases  where  the 
offense  is  murder  in  the  first  degree,  and 
where  the  court  charges  only  In  that  de- 
gree. The  statute  on  that  suhject  Is  section 
10:  "In  the  trial  of  all  criminal  cases  pun- 
ishment within  the  limits  prescribed  by  law 
shall  be  assessed  by  the  court  In  its  discre- 
tion; but  juries  may,  in  their  discretion,  up- 
on returu  of  a  verdict  of  guilty  In  any  crim- 
inal case,  recommend  defendant  to  the  clem- 
ency of  tlie  court,  and  any  such  recommenda- 
tion shall  receive  due  consideration  by  the 
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conrt."  Laws  1S91.  p.  151.  The  court  dU- 
clalmed  to  the  jury  Id  plain  language  any  In- 
tention to  In  any  manner  Influence  the  Jury 
In  their  deliberations,  and  it  la  perfectly  ^In 
that  he  did  not  Intend  to  so  do,  and  It  should 
not  be  presumed  by  this  court  that  the  trial 
conrt  varied  Intentionally  In  any  nunner 
from  hl8  duties  and  responslbUltlea,  upon  the 
trial,  unless  it  shall  afflrmatlTOly  appear  from 
the  record  to  the  contrary.  If  the  statute 
flupra,  means  what  it  says,  and  if  that  mean- 
ing Is  to  be  terered  with  a  plain  common- 
sense  construction,  then  It  was  the  duty  of 
the  conrt  to  glre  the  Instruction  in  question. 
It  is  the  duty  of  the  trial  court  to  Instruct 
on  nil  the  law  applicable  to  the  case,  and  if 
it  was  error  at  all  it  was  In  favor  of  appel- 
lant, and  not  such  that  he  can  be  heard  to 
complain  of.  This  statute  specially  provides 
tliat  juries  may,  in  their  discretion,  recom- 
mend the  defendant  to  the  clemency  of  the 
court,  and  that  such  recommendation  shall 
receive  due  consideration  by  the  court.  It 
could  not,  I  believe,  be  contended  that,  if  the 
court  had  failed  to  give  the  alleged  ftital  con- 
struction, and  the  jury  of  Its  own  motion  had 
returned  a  verdict  with  the  recommendation 
for  clemency  to  the  court,  it  would  have 
been  a  void  verdict,  or  tliat  the  court  would 
bare  been  authorized  In  refu^ng  to  accept  It 
with  that  reeonuncndatlon  in  It.  I  think  a 
court  would  be  guilty  of  error  to  refuse  to 
receive  such  a  verdict,  and  would  err  not  to 
give  such  "recommendation  due  considera- 
tion." 

But  it  is  contended  by  appellant  that  the 
conrt  was  powffl'less  in  the  premises,  and  was 
compelled  to  pass  sentence  of  death  by  hang- 
ing by  the  neck  until  dead,  and  tliat  the 
court  committed  a  fatal  error  In  not  doing  so; 
and  this  may  be  true,  considering  the  whole 
record  together.  But  the  court  is  not  power 
less  in  such  matters  when  he  has  such  a  rec- 
ommendation from  the  jivy.  He  could,  with 
that  as  a  basis,  recommend  the  defendant  to 
the  governor,  and  secure  executive  clemency, 
and  a  commutation  to  imprisonment,  and  It 
Is  well  known  that  on  the  petition  of  the  Jury 
like  this,  and  on  the  recommendation  of  the 
trial  Judge,  executive  clemency  is  seldom,  if 
ever,  refused.  And  there  are  many  other 
ways  in  which  a  trial  court  can  iiroperly  aid 
the  prisoner  after  conviction.  Moreover,  to 
say  that  the  jury  were  Influenced  by  the  oli- 
Jectlonablc  instructions  Is  to  hold  tliat  they 
disi-cganled  their  solemn  oatbs,  and  I  cannot 
see  anything  in  that  instruction  even  tending 
to  support  that  contention,  unless  It  is  that 
the  jury  returned  a  verdict  very  soon  after 
the  instructions  were  given;  and  this  Is  a 
presumption  not  authorized  by  law.  The 
legislature  had  an  ol>Ject  and  purpose  In 
view,  no  doubt,  when  the  statute,  supra,  was 
enacted,  for  putting  Into  It  the  provision  au- 
thorizing the  Jury  to  tvcommend  the  prisoner 
to  the  clemency  of  the  court,  because  from 
vm  to  that  time  (ISOI)  it  had  been  the  prov- 
ing Of  the  jury  to  assess  the  punishment  la 


all  cases,  and  it  is  evident  that  the  legisla- 
ture Intended  by  the  insertion  of  that  clause 
to  reserve  to  the  Jury  that  right  in  all  crim- 
inal trials,  and  it  is  only  humane  and  proper 
in  its  Intent  and  effect.  These  views  are  not 
unsupported  respectable  authority.  The 
following  excerpt  is  from  the  case  of  State  v. 
Murrell.  33  S.  G.  90,  11  S.  E.  6S2:  "Because 
his  hoaot  erred  in  brhiging  into  court  the 
jury  and  making  tlie  following  statement: 
'By  the  Court:  Have  you  agreed  on  your 
verdict?  The  Foreman:  No,  sir.  The  Conrt: 
Is  it  a  question  of  law?  The  Foreman:  We 
think  80.  We  wish  to  know  If  we  can  sup- 
plement our  verdict  with  a  reconmiendfttlon 
to  mercy.  The  Court:  Tes,  air.  The  law 
provides  that  In  certain  cases  tba  jury  are 
allowed  to  supplement  the  verdict  wiUk  a 
recommendaticm  to  mercy,  and  tlut  of  Itself 
chaises  the  verdict  In  cases  like  this,  a 
recommendation  to  mercy  would  have  its  in- 
fluence with  the  court.  It  would  not  be 
binding  upon  the  court,  but  It  would  have  Its 
influence  upon  the  court.  There  Is  no  provi- 
sion that  the  court  shall  be  governed  by  the 
recommendation,  but,  of  murse,  the  court  Is 
always,  more  or  less,  owing  to  the  circum- 
stances, governed— influenced,  I  should  have 
said— by  the  recommendation  of  tte  Jury.* " 
The  court  In  that  cose  held  that  the  conrt  be- 
low did  not  err  In  giving  the  jury  the  instruc- 
tion above  quoted,  although  the  offeruw  was 
a  capital  one;  and  that  case  was  decided  in 
isao.  And  in  support  of  the  opinion  cita- 
tions are  made.  State  v.  Frink,  1  Boy,  105; 
State  V.  GiU,  14  S.  G.  415.  It  is  true,  many 
decisions  can  be,  and  have  been,  in  the 
opinion  of  the  court,  cited  against  this  con- 
tention. 

The  court  passed  sentence  on  the  appellant 
here,  and  asses^ied  his  punishment  at  25 
years'  confluement  in  the  New  Mexloo  peni- 
tentiary. The  statute  fixes  the  punishment 
on  conviction  for  miuder  in  the  first  degree 
at  death,  and  I  fully  concur  in  the  (pinion  of 
the  court  that  the  sentence  to  a  tCTU  of  im- 
prisonment was  erroneous;  but  I  do  not  con- 
cur in  tlic  opinion  tiiat  that  error  is  sufficient 
to  reverse  the  case  for  a  trial  de  nova  The 
statute  provides  (Comp.  Laws  1884,  |  2479): 
"When  an  appeal  Is  taken  by  the  party  In- 
dicted, if  the  supreme  court  affirms  the  judg- 
ment of  the  district  conrt,  it  shall  direct  the 
sentence  pronounced  to  be  execated,  and  the 
same  shall  be  executed  accordingly;  if  the 
Judgment  be  reversed,  the  supreme  court 
shall  direct  a  new  trial,  or  that  the  defendant 
be  absolutely  discharged,  according  to  the 
drcumstancesof  thecase.'*  Id.  S  24S0:  "When 
the  nptwal  has  been  taken  by  the  territory,  if 
the  judgment  of  the  district  court  be  affirmed, 
the  party  sttall  be  discharged;  if  reversed, 
the  supreme  court  shall  direct  tiie  district 
court  to  enter  np  judgment  upon  the  verdict 
rendered;  or,  when  no  Judgment  has  been 
rendered,  to  proceed  to  trial  on  the  indict- 
ment." It  la  held  in  the  oplnltm  of  the  court 
that  this  court  can  do  only  one  of  two  things 
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under  section  2479,  avpn;  tliat  Is,  to  affirm 
or  reverse  for  a  trial  anew.  Assnmlns  tbat 
tbe  trial  was  In  all  respects  regular,  and 
tbat  no  re^'erslble  error  Interrnied  In  tbe 
record,  I  believe  tbat  this  conrt  bad  tbe  pow- 
er, as  an  appellate  tribunal,  to  remand  tbe 
casc^  and  order  tbe  court  below  to  pass  sen- 
tence Ml  tbe  prisoner  In  accordance  with  tbe 
v«tUct  returned  by  the  Jury.  It  will  be  seen 
bj  section  supra,  tbat  wben  tbe  api;>eal 
is  taken  by  tbe  territory,  and  the  judgment 
of  the  lower  court  is  reversed,  "the  supreme 
court  shall  direct  the  district  court  to  enter 
up  Judgment  upon  tbe  verdict  rendered." 
Suppose  tbe  district  court  bad,  on  the  incom- 
ing of  the  v«rdlct  of  the  Jury,  sustained  a 
motion  in  arrest,  and  that  the  territory  had 
prosecuted  an  appeal  from  that  declalun,  and 
this  court  had  reversed  It.  would  it.  in  such 
an  event,  be  contended  that  a  trial  de  novo 
Bbould  be  had  on  tbe  Indictmout?  I  thlnlc 
not.  I  tbluk  this  court  would  direct  tbe 
court  below  to  enter  up  a  Judgment  upon  that 
%'erdict  as  rendered.  If  this  position  Is  cor- 
rect, can  any  sound  reason  be  given  why  a 
rule  should  be  applied  to  the  defendant  when 
he  is  tbe  appellant  other  than  that  applied  to 
tbe  territory  when  It  la  tbe  appellant'/  Those 
two  sections  are  parts  of  tbe  same  act,  and 
a  part  of  the  Kearney  Code,  and  hare  been 
in  force  since  1S46,  and  I  am  unable  to  see 
why  this  court  has  not  the  same  power  to 
direct  the  lowor  court  to  enter  up  a  Judgment' 
upon  the  verdict,  when  tbe  party  Indicted 
appeals,  that  It  has  when  tbe  territory  ap- 
peals. Tbe  party  Indicted  should  have  tbe 
Name  right  to  a  new  trial  in  either  case,  If 
the  trial  and  conviction  was  proiier,  ftilr.  and 
impartial  In  both  Instances;  and,  so  far  as 
the  opinion  of  tbe  court  In  this  case  Is  con- 
ddered,  the  trial  was  fair  and  impartial,  ex- 
cept 08  to  tbe  Instructions,  and  the  form  of 
the  sentence  therein  passed  upon,  which  I  am 
now  considering.  In  one  case  exception  Is 
taken  after  trial  to  the  indictment;  tbe  court 
sustains  it,  and  the  territory  apiicals  and  suc- 
ceeds, and  this  court  directs  the  court  below 
to  enter  up  Judgment  upon  the  verdict  as  ren- 
dered, and  the  defendant  la  denied  a  new 
trial.  In  the  other  case,  exception  is  taken 
to  tbe  sentence  of  the  lower  court,  and  It  Is 
overruled,  and  he  appeals,  and  succeeds  on 
that  point  in  this  court,  and  Is  allowed  a  new 
trial.  After  reading  the  two  sections,  supra, 
together,  It  will  be  seen  that  the  distinction 
Is  reduced  to  a  refinement,  and  such  a  rellne- 
ment  Is  not  at  this  time  a  part  of  the  com- 
mon law.  In  re  Frledricb,  51  Fed.  T4T,  is 
cited  In  the  opinion  of  tbe  case  as  authority. 
That  was  an  opinion  by  X'nlted  States  Circuit 
Judge  Hanford  in  habeas  corpus  proceedings 
in  a  case  somewliat  like  the  one  at  bar.  Tbe 
defendant  "ntiH  tried  and  convicted  of  murder 
In  tbe  first  degree.  In  tbe  state  ot  Washing- 
ton, and  the  trial  Judge  passed  the  death  sen- 
tence on  him  in  accordance  with  the  law. 
and  on  a  review  of  the  case  by  the  supreme 
court  that  court  found  that  the  tacts  did  not 


sustain  the  verdict  in  the  first  degree,  and  un- 
der section  1420,  Hill's  Code  of  that  state, 
which  provides  that  "the  supreme  court  may 
affirm,  reverse  or  modify  any  Judgment  or  or- 
der appealed  from,  and  may  direct  the  proper 
Judgment  or  order  to  be  entered*  or  direct  a 
new  trial  or  further  proceedings  to  be  had," 
Instead  of  reversing  and  remanding  for  a 
new  trial.  It  ordered  that  the  verdict  stand, 
and  remanded  the  case  to  the  court  below, 
and  directed  It  to  enter  a  Judgment  against 
the  prisoner,  adjudging  blm  guUty  of  murder 
in  the  second  degree,  and  to  proceed  thereon 
In  accordance  with  law;  and  from  that  tbe 
prisoner  sued  out  a  writ  of  habeas  ooipus. 
In  commenting  on  tbe  section  of  the  Code, 
supra,  the  learned  circuit  Judge  mid:  "This 
law  does  not,  in  terms  nor  by  implication, 
give  any  power  not  usually  possessed  by  ai>- 
pellate  tribunals.  Power  to  modify  a  Judg- 
ment or  direct  a  proper  Judgment  Is  given; 
and  power  to  order  a  new  trial  of  a  cause, 
whereby  tbe  verdict  of  a  Jury  may  be  an- 
nulled, is  given.  But  to  the  word  'Judgment' 
in  this  statute  must  be  given  Its  true  legal 
and  accurate  definition.  It  does  not  stand 
as  a  synonym  for  the  word  'verdict;*"  and  he 
then  proceeds  to  quote  from  a  very  able  opin- 
ion of  Mr.  Justice  Gray  in  Com.  v.  Lockwood, 
109  Moss.  323,  In  which  he  says:  "Tbe  or- 
dlmiry  legal  meaning  of  'conviction,*  when 
used  to  dmlgnate  a  particular  stage  of  a 
criminal  prosecution  triable  by  a  Jury,  Is  tbe 
confession  of  the  accused  in  open  court,  or 
the  verdict  returned  agalmit  him  by  the  Jui7, 
which  sustains  and  publishes  tbe  fact  of  bla 
guilt;  while  'Judgment'  or  "sentence'  Is  tbe 
appropriate  word  to  denote  tbe  actlMi  of  the 
court  before  which  the  trial  is  had,  declaring 
the  couRcquenees  to  the  convict  of  the  fact 
thus  ascertained."  This  is  a  clear  and  strong- 
drawn  distinction  between  the  office  of  a  ver- 
dict and  the  Judgment  or  sentence  of  tbe 
court,  and  this  court  has  the  power,  under 
section  2480,  supra,  to  direct  tbe  court  below 
to  enter  a  Judgment  upon  a  verdict  rendered 
wben  the  territory  is  appellant.  And  Mr. 
Justice  Hanford.  In  commenting  on  the  Wash- 
ington statute,  supra,  expressly  says  that 
"this  law  does  not,  in  terms  nor  by  implica- 
tion, give  any  power  not  usually  possessed 
by  appelbito  tribunals."  And  If  that  statute 
in  express  terms  does  not  confer  any  addi- 
tional poww  on  that  court,  under  our  statute 
(section  2470,  supra)  does  this  court  possess 
tbe  poww  to  direct  tiie  court  below  to  enter 
up  a  Judgment  upon  tbe  verdict  rendered  in 
accordance  with  UiwT  The  error  in  the 
Washington  supreme  court  was  In  directing 
tbe  court  below  to  enter  a  Judgment  not  au- 
thorized by  the  verdict.  ^Is  was  clcariy 
an  Invasion  by  the  court  <m  the  province  of 
the  Jury  in  an  attempt  to  pass  up<xi  tbe  fftcts 
and  find  a  verdict.  This  no  court  has  any 
right  to  do,  however  pure,  Jnat,  or  wise  It 
may  be.  And  In  this  respect  tbe  case  Is  very 
dissimilar  from  the  case  at  bar,  and  from  the 
contention  here  urged. 
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It  is  conteDded  In  tbe  opinion  of  tbo  court 
tlut  tbe  decision  In  tbe  case  of  In  re  Frled- 
rlcb,  13  Sup.  Gt.  703,  Is  conclusiTe  In  tbe 
case  at  bar.  That  Is  tnie  In  so  far  as  it  ap- 
plies. Tbat  Is  tbe  same  case,  and  on  the  same 
pcdut,  passed  on  hy  Circuit  Judge  Hanford 
in  51  Fed.  747.  Sir.  Justice  Jackson.  In  speat- 
iug  for  tbe  supreme  court,  said:  "At  common 
law  tbe  geueral  rule  undoubtedly  was  tbat 
where  an  emiueous  Judgment  was  entered  by 
a  trial  court,  or  an  erroneous  scutonce  im- 
posed, on  a  valid  indictment,  tbe  appellate 
court,  on  error,  could  not  Itself  render  sucb  a 
Judgment  as  tbe  tilal  court  sbould  have  ren- 
dci-od,  or  remand  tbe  case  to  tbe  trial  court 
witb  directions  for  It  to  do  so,  but  tbe  only 
tiling  it  could  do  was  to  reverse  tbe  Judg- 
ment, and  discbarge  tbe  defendant.  This  rule 
was  recognized  In  England  in  the  case  of  Rex 
V.  Bourne,  7  Add.  &  E,  TkS,  when  the  court 
of  king's  bench  reversed  the  judgment  of  the 
court  of  quarter  sessions,  and  discharged  the 
defendants,  because  tlie  seutcnce  liuiHJsed  up- 
on tbem  by  tbe  court  was  of  a  lower  grade 
than  that  wbith  the  law  provided  for  the 
crime  of  which  they  had  been  convicted.  Some 
of  the  states  in  which  the  common  law  pre- 
vails or  is  adhered  to  have  adopted  the  same 
rule,  but  In  most  of  tbe  states  it  Is  ex- 
pi'essly  provided  by  statute  that  when  there 
is  an  error  in  the  sentence,  which  calls  for 
a  reversal,  the  appellate  court  is  to  render 
such  Judgment  as  tbe  court  below  should  have 
rendered,  or  to  remand  the  record  to  tbe  court 
below  with  directions  for  It  to  render  tbe 
proper  Judgment;  and  this  practice  seems  to 
prevail  in  the  state  of  Washington."  It  will 
be  seen  here  that  tbe  opinion  of  this  court 
does  not  follow  either  proposition  laid  down 
by  tbe  supreme  court  of  the  United  States  in 
the  case  cited.  It  did  not  reveree  and  dis- 
charge the  prisoner,  it  did  not  render  any 
judgment  as  to  the  court  below,  nor  did  It 
remand  the  record  to  the  court  below  with 
directions  for  it  to  render  the  proper  judg- 
ment on  tbe  verdict,  but  It  did  reverse  tbe 
case,  and  remand  it  for  a  trial  anew  on  tlie 
indictment. 

In  Benedict  v.  State.  12  Wis.  313.  a  de- 
fective or  erroneous  judgment  was  entered 
in  the  court  below,  because  it  was  not  la  ac- 
cordance with  the  statute,  and  Chief  Justice 
Dixon,  after  commentiug  on  and  reversing 
the  judgment  because  it  did  not  contain  tbe 
words  "hard  labor  and  solitary  coufiueuieut," 
said:  "We  are  of  opinion  that  tbe  sunteiu'e  or 
judgment  which  the  law  declari's  shall  be  pro- 
nounced upon  the  plaiutiff  in  error  tor  liie 
crime  of  which  he  stands  regularly  convicted 
according  to  tbe  laws  of  the  state,  has  not 
yet  been  pronounced;  imd,  as  it  is  doubtful 
whether  this  court  has  the  power  to  supply 
tbe  deflcieucy,  the  proper  course  appears  to 
be  for  us  to  order  the  court  below  to  proceetl 
to  give  Judgment  on  tbe  conviction.  In  thus 
disposing  of  this  case,  we  tiave  odopted  the 
practice  of  the  court  of  king's  bench  In  Kug- 
lond,  when,  under  like  circumstanceB,  a  pro- 


cedendo Is  awarded.  See  Rex  v.  Keuworthy, 
lBanL&C.711;  Reg.v.Hollow;iy,5  Eng.I^w 
&Eq.  310."  In  that  state  a  statute  existed  ui 
almost  the  same  words  as  tbat  of  the  stain  rf 
WaslUngton,  supra,  and  the  court  held  tbat: 
*'The  case  must,  therefore,  bo  remitted  to  ihe 
court  below,  with  directions  that  that  court 
proceed  to  pronounce  the  judgment  req'.iii'ed 
by  law."  Beale  v.  Com.,  25  Pa.  St.  22,  was  a 
case  on  on  erroneous  sentence,  and  Chief  Jus- 
tice Lei\is,  In  delivering  the  ojdnlon  of  the 
court,  on  that  point  said:  "The  doubts  whk-li 
formerly  existed  rc«iiectlDg  the  power  of  ilie 
supreme  court  upon  reversing  a  .ludgmcnt  in 
a  criminal  case  are  entirely  dissipated.  We 
have  authorities  to  show  tbat  the  aupicme 
court,  on  reversal  of  a  judgment  In  a  criminal 
case  for  arror  In  the  sentence,  has  power  to 
pass  sucb  sentence  as  tbe  court  below  ought 
to  have  passed.  Drew  v.  Com.,  1  Wbart. 
281;  Daniels  v.  Com..  7  Pa.  St.  37.'>;  Com.  v. 
Ellis,  11  Mass.  405;  Kane  v.  People,  8  Wend. 
211.  It  has  also  the  power  to  award  a  proce- 
dendo In  a  criminal  case.  Rex  v.  Keuworthy, 
1  Barn.  &  C.  711.  And  It  may.  In  its  disci-e- 
tion,  remit  the  record  with  orders  to  proceel 
on  tlie  indictment,  after  reversal  of  an  erro- 
neous judgment.  Com.  v  McKisson,  8  Scr?. 
&  R.  422;  Com.  v.  Church,  1  Pa.  St.  110.  The 
act  of  16th  Jimc,  183G,  conferred  no  new  pow- 
er In  this  respect.  It  was  designed  to  re- 
move doubts  which  had  arisen  In  consequence 
of  conflicting  decisions.  The  common  law 
embodies  in  itself  sufficient  reason  and  com- 
mon sense  to  reject  the  mraistrous  doctrine 
tlu'.t  a  prisoner  whose  guilt  Is  establlshwl  by 
a  regular  verdict  is  to  escape  punishment  al- 
togetiier  because  the  court  committed  an  error 
in  passing  seuteuco.  If  this  court  sanctioned 
such  a  rule,  it  would  fail  to  perform  the 
chief  duty  for  wlilcb  It  was  established.  Our 
duty  is  to  correct  errors,  and  to  'minister  jus- 
tice.' But  such  a  course  would  perpetuate 
error,  and  produce  tlie  most  lutolerablo  Injus- 
ilce."  In  tbe  case  of  Dodge  v.  People,  4  Nelii 
220,  where  the  sentence  and  judgment  were 
erroneous  because  the  prisoner  was  not  pres- 
(■iit  in  court  when  It  was  prouoimced,  the  con- 
tention was  made  that  by  reason  of  this  er- 
ror the  supreme  court  of  that  state  bad  no 
power  to  either  pass  sentence  or  to  remand 
tJie  case  to  the  district  court  with  Instruc- 
tions to  pronouuce  seutent-e  In  conformity  to 
law.  And  Mr.  Justice  Maxwell,  delivering 
tbe  opinion  of  the  court,  said:  "Wc  are  aware 
that  cases  can  be  found  boidlug,  under  a  stat- 
ute similar  to  ours,  that  there  Is  no  authority 
in  this  court  either  to  reinstate  the  prisoner 
or  remand  the  case  to  the  court  below  for 
that  purpose.  'We  may  correct  errors  In  any 
other  resuect,  so  that  the  accused  has  bad  a 
fair  trial,  and  that  his  rights  have  been  prop- 
erly guarded  and  secured;  but  the  moment 
it  appears  tliat  the  court  has  not  fully  complied 
with  tlie  law  In  pronouncing  sentence,  it  Is 
at  once  ousted  of  jurisdiction,  and  the  accused 
must  go  acquit  This  doctrine,  originating 
iu  England  at  a  time  when  the  courts  of 
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that  conntrj-  held  that  they  had  no  authority 
to  review  procoeillngB  and  judgmeut  In  caaes 
of  felony,  and  grant  new  trials,  partakea  of 
the  reosoulug  of  that  period  that  the  Judg- 
ment In  a  crlmluat  case  was  absolute,  unless 
a  pardon  was  granted;  that,  if  the  Judgment 
did  not  coufoiiu  to  the  law,  there  was  no 
l)Ower  of  revision  or  amendment ;  and,  as  the 
pristHicr  could  not  be  held  on  an  Invalid 
Jndpment,  he  must,  therefore,  be  dlachargetL 
This  doctrine  was  expressly  overruled  In 
Itex  V.  Kenworthy,  1  Bam.  &  0.  711;  Iteg. 
V.  Ilolloway,  5  Eng.  Law  &  Eq.  310;  and  the 
English  courts  now  hold  that  they  have  full 
authority  in  such  cases  to  Iniiiose  the  sen- 
leuce  rwiulred  by  law.  •  •  •  This  case  Is 
therefore  rendited  to  the  court  below,  with 
directions  to  proceed  to  pronounce  Judgment 
on  tlie  verdict  In  the  manner  prescribed  by  the 
statute."  In  the  case  of  Williams  v.  State, 
IS  Ohio  St.  40,  the  error  assigned  was  an  er- 
roneous Judgment  and  sentence,  and  the 
court,  la  passing  upon  the  error,  said:  "As 
the  error  in  this  case  is  only  in  the  iiisufficlen- 
ey  of  the  judgment  and  sentence  of  the  court, 
their  reversal  will  not  affect  the  validity  of 
the  couvicti(»i.  The  case  will  be  romimdcd 
to  the  court  of  common  pleas  of  Defiance 
county,  whither  the  plaintiff  in  en-or  will  be 
sent,  for  judgment  and  sentence  upon  the  ver- 
dict of  the  jurj-  pui-siiaut  to  law."  The  same 
doctrine  was  maintained  in  Picket  v.  State, 
•22  Olilo  St.  405.  And  In  Peglow  v.  State,  12 
AVls.  uiii,  where  the  error  assigned  was  an  er- 
roneous sentence  because  the  words  "at  hani 
labor,*'  were  left  out.  Chief  Justice  Dixon, 
in  passing  ou  that  error,  said:  "The  Judg- 
ment which  the  law  authorizes  and  requires 
has  not  been  pronounced,  and  the  case  stands 
us  if  no  attciiipt  to  do  so  hud  ever  been  made. 
The  circuit  court  Is  therefore  directed  to 
proceed  to  give  judgment  in  this  case  in  ac- 
cordance with  the  re«iuireraeuts  of  the  law. 
Let  the  record  t>e  remitted  to  the  court  be- 
low with  directions  to  thut  effect."  In  the 
case  of  People  v.  Kiley,  48  Cal.  54»,  Chief 
Justice  Wallace  said;  "The  defendant  was 
indicted  and  found  guilty  of  the  crime  of 
house-breaking  in  the  daytime,  which  is  an 
offense  punishable  by  imprisonment  In  the 
state  prison  for  a  term  not  exceeding  five 
years.  Upon  the  coming  in  of  the  verdict 
the  court  adjudged  the  defendant  to  suffer 
imprisonment  in  the  state  prison  for  the 
term  of  ten  years.  The  Judgment  la  therefore 
revei"sed,  and  tlio  cause  remanded,  with  direc- 
tions to  tlie  court  below  to  proceed  to  Judg- 
ment on  the  verdict."  There  are  otlier  state 
autlioritles  affirming  the  doctrhie  hereinbe- 
fore cited,  but  it  is  not  necessary  to  cite  them 
liere. 

I  have  assumed,  for  the  purpose  of  this  dis- 
senting opinion,  that  there  are  no  other  assign- 
able errors  than  the  two  hereinbefore  stated, 
and  upon  which  the  opinion  of  the  court  is 
founded;  and  upon  that  assumption  I  con- 
tend: First,  that  the  court  did  not  err  In  giv- 
ing the  supplementary  instructions  as  to  the 


Jury  recommending  clemency;  and,  that  not 
being  an  assignable  error,  that,  second,  tills 
court  should  have  remitted  the  record,  with 
directions  to  the  court  below  to  pronounce 
sentence  upon  Uie  verdict  rendered  accord- 
ing to  law. 

I  am  unable  to  see  why  the  county  of  Socor- 
ro should  be  put  to  the  expense  and  delay  of 
another  trial  de  novo,  if  there  were  no  er- 
rors on  the  former  trial  on  Its  merits,  sim- 
ply because  the  coiut  passed  an  erroneous 
sentence.  He  was  ably  defended;  all  his 
rtghts  were  fully  presented  and  fairly  passed 
npon  by  the  trial  court;  and  the  Jury  found 
him  guilt}'  on  the  facts  as  charged  In  the 
Indictment,  and  the  county  should  not  be 
culled  upon  to  bear  the  expense  of  anothw 
trial  on  the  same  facte  unless  prejudicial  er- 
ror intervened  on  the  trial.  It  only  affords 
him  another  opportunity  to  esci^  the  pun- 
ishment of  a  crime  of  which  a  Jury  of  his 
peel's  have  foimd  him  guilty.  It  is  a  bad 
Iireccdent  to  establish  in  this  territory  that 
when  a  fair  and  Impartial  trial  baa  been  had 
on  a  valid  indictment,  and  a  verdict  rendered 
on  the  facts  by  a  Jury,  the  accused  should  be 
awarded  a  second  trial  on  the  Indictment, 
because  on  erroneous  judgment  and  s^tencc 
was  entered  by  a  clerk  or  passed  by  the 
court.  It  seems  to  me  to  be  a  waste  of  valu- 
able time,  a  needless  expense  to  the  public, 
and  a  possible  subversion  of  Justice  to  re- 
quire a  trial  anew  of  this  cause.  The  general 
rule  is  that  history  never  repeats  itself  with 
reference  to  lawsuits,  but  the  general  under- 
lying principles  for  the  dispraltloo  of  criminal 
cases  alwa}'8  remain  the  same,  among  which 
are  that  the  indictment  must  be  valid,  and 
the  Jury  a  legal  one;  that  all  the  rights  of 
the  accused  must  be  guarded  and  protected 
by  the  court;  that  he  must  be  confronted  face 
to  face  by  lila  accusers;  that  he  must  be 
present  In  court  during  all  the  proceedings  of 
the  trial  and  at  the  passing  of  the  Judgment, 
and  must  be  asked  why  sentence  should  not 
be  pronounced  upon  him;  that  he  la  entitled 
to  the  presumption  of  innocence  of  the  crime 
charijed,  and  that  that  halo  of  innocence  snr- 
rotmds  and  continues  with  htm  imtil  the  con- 
trary is  made  to  appear  affirmatively  to  the 
Jury  by  legal  evidence  to  the  exclusion  of  all 
reasouuble  doubt;  and  when  he  has  been 
awarded  these  rights  he  has  had  a  trial  by 
due  process  of  law,  and  he  Is  not  then  en- 
titled to  another  trial  de  novo  on  the  indict- 
ment. 


(8  N.U.  IM) 

TERRITORY  V.  ORTIZ. 
(Supreme  Court  of  Now  Mexico.  Oct.  12, 

Constitutional  Law— Jl-ht  Trial— Waivbb. 

1.  Tlip  jnry  provided  for  by  Const.  U.  S. 
AmPDil.  G,  declarinR  tlint  in  oil  criminal  proseru- 
tions  the  ncouscHl  shall  have  the  right  of  HiH>«'ily 
trial  by  nn  impartial  Jury,  in  the  common-law 
jury  of  12  men.  nnd  a  conviction  by  a  jury  of 
11  must  be  Bet  anide. 
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2.  The  consent  of  the  defendant  in  a  felony 
rase  to  a  trial  by  a  jury  of  11  men  is  not  a 
waiver  of  the  right  to  trial  by  a  common-law 
jury  of  12  men,  as  guarautted  by  Const.  U. 
Amend.  6. 
Smith.  C.  J.,  dissenting. 

Appeal  from  district  court,  Santa  V6  coun- 
ty; before  Justice  H.  B.  Laagblln. 

Susano  Ortiz  was  convicted  of  a  felony, 
and  appeals.  Reversed. 

Catron  &  Spiess,  for  appellant.    John  P. 
Victory,  SoL  Gen.,  for  the  Territory. 

BAXTZ.  J.  The  defendant  was  indicted, 
tried,  and  convicted  for  a  statutoi*y  felony,  j 
and  was  neutenced  to  a  term  of  three  years' 
iniiiiisonment  fn  the  penitentiary,  and  to  pay 
a  line  of  $1,000  and  costs.  The  error  assign- 
ed is  based  upon  tlie  following  recital  in  the 
record:  "The  regular  panel  of  the  jury  hav- 
ing been  exhausted,  and  only  eleven  quail- 
fled  jurors  secured  for  the  trial  of  this  cause, 
by  agreement  of  said  parties,  by  their  re- 
si>ective  attorneys,  this  cause  is  tried  before 
said  eleven  Jurors."  It  Is  claimed  that  a 
judgment  based  upon  the  verdict  of  11  Jurors, 
in  a  felony  case,  must  be  reversed. 

The  constitution  of  the  United  States,  by 
article  6  of  the  amendments,  provides  that, 
"in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy,  public  trial 
by  an  impartial  jury."  By  section  1891  of 
Revised  Statutes,  congress  has  declared  that 
"the  constitution  and  all  laws  of  the  United 
States  which  are  not  locally  Inapplicable  shall 
have  the  same  force  and  effect  within  all  the 
organized  territories  and  in  every  territory 
hereafter  organized,  as  elsewhere  withiu  the 
United  States."  The  jury  provided  for  by 
the  constitution  is  the  jury  known  to  and 
recognized  by  the  common  law,  and  Is  a  body 
consisting  of  neither  more  nor  leas  than  12 
men.  2  Hale,  P.  C.  161;  Bac.  Abr.  "Juries," 
A.  Any  less  than  this  number  would  not  be 
a  common-law  jury,  and  not  such  as  the  con- 
stitution guaranties  to  accused  parties.  Can- 
cemi  V.  People,  18  N.  1.  I'JS. 

But  it  Is  urged  that  the  defendant,  by  his 
attorney,  consented,  in  open  court,  to  go  to 
trial  with  a  Jury  consisting  of  11.  and  that  he 
thereby  waived  the  constitutional  right  to  a 
common-law  jury.  The  authorities  dilTer  as 
to  whether  the  consent  of  the  defendant  to  a 
^'■lal  by  a  jury  oC  less  than  12  will  preclude 
him  from  objecting  to  the  verdict,  in  felony 
casea  In  State  v.  Kaufman,  51  Iowa,  581,  2 
N'.  W.  275;  State  v.  Grosshelm,  79  Iowa,  75, 
44  N.  W.  541;  State  v.  Sacket  (Minu.)  38  N. 
W.  77o,— it  Is  held  that  defendant  may  thus 
waive  his  right  to  a  jury  of  12,  even  In 
felony  cases.  But  we  think  the  weight  of  au- 
thority holds  to  the  view  that  in  felony  cases 
the  constitutional  right  toa  trial  by  a  common- 
law  jury  of  12  cannot  be  waived,  and  a  ver- 


dict by  a  jury  of  less  than  that  number  must 
be  set  aside.  Cancemi  v.  People,  18  N.  Y. 
128;  State  T.  Cox,  S  Ark.  430;  Work  v.  State. 
2  Ohio  St.  290;  Brazier  v.  State,  44  Ala.  387; 
Mansfield  v.  State,  41  Mo.  471;  Hill  v.  Peo- 
ple. 1(1  Mich.  351;  People  v.  O'Neil,  4S  Cal. 
257;  BroAvn  v.  State,  lli  Ind.  4D(i;  Allen  v. 
State,  54  Ind.  461;  State  v.  Van  Matre,  40 
Mo.  2tW;  State  v.  Meyers.  08  Mo.  2(10;  State 
V.  McClear,  11  Nev.  41;  Williams  v.  State, 
12  Ohio  St.  022;  Muiphy  v.  Com.,  1  Mete. 
(Ky.)  305;  Tyra  v.  Cum.,  2  Mete.  (Ky.>  1; 
Opinion  of  Justices,  41  N.  H.  S-V);  Dowling's 
Case,  13  Miss.  Ct>4;  State  v.  Everett,  14  Minn, 
j  4-17  (GU.  330).  "The  Infirmity,  in  case  of  a 
trial  by  a  jury  of  less  than  twelve  by  consent, 
would  be  that  the  tribunal  would  be  one  un- 
known to  the  law,  created  by  mere  voluntary 
act  of  the  parties;  and  It  would,  in  effect,  be 
an  attempt  to  submit  to  a  species  of  arbitra- 
tion the  question  as  to  whether  the  accused 
has  been  guilty  of  an  offense  against  the 
state."  Cooley,  Const.  Lim.  310.  It  has  been 
urged  In  the  brief  of  the  learned  solicitor  gen- 
eral for  the  territory  that  the  constitutlona- 
protection  extends,  not  merely  to  a  trial  by 
jury,  but  also  to  a  speedy  trial  by  an  impar- 
tial Jury,  and  that  as  the  defendant  may 
waive  a  speedy  trial,  and  as  he  waives  his 
right  to  object  to  a  Juror  for  partiality  or 
bias  by  failing  to  challenge  him,  so,  with 
equal  reason,  he  can  waive  a  constltutloiial 
right  to  a  jury  as  constituted  at  common  law, 
composed  of  12  men.  But  the  reasoning  Is 
more  plausible  than  sound.  If  a  prisoner  is 
not  given  a  speedy  trial,  he  will  be  entitled 
to  his  discharge,  unless  the  delay  happen  on 
his  application  or  by  his  consent.  The  pro- 
vision Intended  for  the  benefit  of  the  accused 
does  not  bind  him  to  sj^ecd  the  trial,  as  It 
does  the  prosecution.  The  question  of  the 
Imimrtiality  of  a  juror  is  one  largely  of  fact, 
determined  upon  by  the  exercise  of  discrim- 
inating judgment  under  all  circumstances; 
and  hence,  until  the  prisoner  declares  his 
judgment  by  electing  to  challenge,  he  Is  to 
be  presumed  to  have  considered  the  juror  as 
unobjectlonalile.  On  the  other  hauil.  when  a 
prisoner  denies  his  guilt,  then,  before  pun- 
ishment can  be  atljudsed  iind  inflicted,  he 
must  be  given  a  trial  before  a  tribunal 
known  to  the  law,— one  having  the  power  to 
declare  his  guilt,  and  on  whose  judgment 
alone  punishment  can  be  pronounced  and  in- 
flicted. That  tribunal  cannot  be  created  by 
consent  of  the  parties,  in  case  of  a  felony. 
The  guilt  of  the  defendant  not  having  been 
determined  in  this  case  by  a  tribunal  known 
to  the  law,  tlic  Judgment  and  sentence  of  the 
district  court  are  reversed,  and  the  cause  Is 
remanded  for  trial. 

COLLIER  and  HAMILTON,  JJ.,  concur. 
SMITH,  G.  J..  dissents. 
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UNION  TRUST  CO.  OF  NEW  YORK  t. 
ATCHISON.  T.  &  S.  F.  R.  GO.  (MAD- 
DEN, Intervener). 

(Supreme  Court  of  New  Mexico.  Oct.  12, 

1895.) 

JUDOHENT  —  VaLIDITT  —  COLLATBRIL  ATTACK  — 

Rks  jDDiCATA — Second  Appeal — Rbversal. 

1.  A  judgment  ai^aioflt  two  railroad  com- 
panies, captioned  with  the  initiala  of  one  com- 
pany "et  al.,"  iB  aufficient  as  against  the  other, 
where  it  appeare  from  the  record  that  the  oth- 
er adopted  said  caption  In  itB  plea,  and  de- 
■cribed  itself  therein  b7  its  full  corporate  name. 

2.  The  record  of  a  judgment  purporting  to 
be  agninet  two  defendants  cannot  oe  collateral* 
Ir  impeached  by  the  ex  parte  affidavit  of  a 
depnt^  clerk,  showing  that  it  was  originally 
entered  in  the  singular  number,  and  was  subse- 
quently altered  by  the  derlt. 

3.  Where  the  court,  with  the  acquiescence 
of  the  parties,  made  an  order,  in  a  proceeding 
for  the  foreclosure  of  a  mortjjage  and  the  ap- 
pointment of  receivers,  requiring  said  receivera 
to  pay  certain  outstanding  claims  against  the 
insolvent,  said  order  is  binding  untu  properly 
set  aside. 

4.  Where  it  was  dedded  on  a  former  ap- 
peal tliat  a  reversal  of  a  judgment  as  to  one 
of  two  defendants  did  not  operate  as  a  reversal 
as  to  the  other,  such  decision  is  res  judicata  as 
to  the  same  question  raised  on  appeal  from  an 
order  directing  the  payment  of  said  judgment. 

5.  A  judgment  iu  an  action  ex  delicto  may 
be  reversed  as  to  one  defendant,  and  affirmed 
as  to  the  others. 

Appeal  from  district  court,  Santa  F6  county; 
Iiefore  Justice  Edward  P.  Seeds. 

Suit  by  the  Union  Trust  Company  of  New 
York  against  the  Atchison,  Topelca  &  Santa 
F6  Railroad  Company  for  the  foreclosure  of  a 
mortgage,  and  the  appointment  of  receivers. 
From  an  order  directing  said  receivers  to  pay 
to  James  H.  Madden,  lutcn-euer  therein,  the 
amount  of  his  judgment  against  defendant, 
complainant  appeals.  Affirmed. 

nie  appellee  Intervener,  James  H.  Madden, 
filed  his  suit  tu  trespass  on  the  case  in  August, 
18S8,  In  the  district  court  for  Bernalillo  county, 
agalnat  the  New  Mexico  &  Soiitliem  Pacific 
Railroad  Company  and  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company,  for  damages 
on  account  of  personal  injuries  received  by 
the  plaintltr  through  the  negligence  of  their 
servants,  agents,  and  omploj'^  In  ninuing  and 
(^ratlnj;  the  cars  of  defendant  comjianies.  Is- 
sue was  joined  on  separate  pleas  of  the  general 
Issue  by  each,  and  the  case  was  tried  by  a 
jury,  aud  a  verdict  returned  In  favor  of  plain- 
tiff for  53.000,  against  the  defendant  compa- 
nies, in  December,  1891.  Thereafter  the  de- 
fendant companies  Jointly  moved  for  Judgment 
in  their  favor  ou  the  epeeial  findings,  which 
was  denied;  and  In  Novemljcr,  1SS)2,  defend- 
auts  jointly  moved  to  set  aside  the  verdict,  and 
for  a  new  trial,  which  vras  also  denied,  and 
Judgment  was  thereupon  entered  In  favor  of 
the  plaintiff.  March  23.  1S.03,  the  defendant 
the  Atchison,  Topeiia  &  Santa  F6  Railroad 
Company,  sued  out  its  sciMirate  writ  of  error, 
and  the  case  was  docketeil  in  this  court  as  Xo. 
rm.  April  23.  189:'.,  the  defendant  the  Now 
Mexico  &  Southern  Pacific  Railroad  Company 
sued  out  its  separate  writ  of  error,  aud  that 


case  was  docketed  In  this  court  as  Na  536; 
and  it  gave  a  supersedeas  bond  to  stay  execu- 
tion. Both  cases  were  returnable  to  tlie  July, 
1803,  tmn  of  the  supreme  court  On  August 
3, 1803,  the  writ  of  error  sued  out  by  the  Atch- 
ison, Topeka  &  Santa  F6  Railroad  Company 
(No.  534t  was,on  motlMiof  appellee,  not  resisted 
by  appellant,  diamlssed;  and  thereafter,  at  tbe 
same  term  of  this  court,  the  Case  of  New  Mex- 
ico &  Southern  Pacific  Railroad  Co.  (No.  536; 
34  PRC.  50)  was  reversed  and  remanded,  with 
directions  to  the  court  below  to  dlsmisa 
the  case  as  to  that  defendant  company,  which 
was  done;  but  this  court  expressly  refus- 
ed to  set  aside  and  vacate  tbe  judgment 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  or  to  take  any  action 
in  that  part  of  the  case.  Upon  receipt  of 
the  mandate  to  the  lower  court  on  the 
case  reversed,  plaintiff,  Madden,  moved  for 
judgment  against  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company,  and  pending 
that  motion  the  venue  of  that  case  was 
changed  to  Santa  F6  county.  On  December  2ii. 
1803,  the  United  States  circuit  court  for  the 
district  of  Kansas  (Judge  Caldwdl  presiding), 
on  the  application  of  the  Union  Ttust  Company 
of  New  York  In  a  suit  for  mortgage  foreclosure 
proceeding  against  the  Atchison,  TopeliLa  & 
Santa  F6  Railroad  Company,  appointed  three 
I  receivers,  who  thereupon  took  charge  of  all 
I  the  property  of  defendant  corporation.  On 
January  26, 1884,  in  the  district  court  at  Santa 
j  F6  (Judge  Seeds  presiding),  as  auxiliary  to 
tbe  original  foreclosure  suit  before  Judge  Cald- 
well, the  same  ttiree  gentlemen  were  apjKilnted 
receivers  for  said  defendant  corporation,  and  all 
Its  property  In  Xew  Mexico.  On  June  15, 
1801,  plaintiff,  Madden,  as  Intervener  in  the 
foreclosure  proceedings,  filed  a  petition  in  the 
district  corat  at  Santa  F6  fear  an  order  on  the 
receivers  to  pay  the  amount  of  his  judgment, 
which  was  by  the  court  granted:  aud,  the  re- 
ceivers decllulng  to  pay  the  same,  the  Union 
Trust  Company  of  New  York  brought  the  case 
here  by  appeal,  but  neither  tbe  Atchison,  To- 
peka &  Santa  F6  Railroad  Company  nor  the  re- 
ceivers appealed. 

Rosslngton,  Smith  &  Dallas  and  W.  B.  Chil- 
ders,  for  appellant  H,  L.  Waldo,  for  appellee 
receivers. 

LAU«nLIN,  J.  (after  stating  the  facts). 
The  appellant,  the  Union  Ti-ust  Comi>any,  as- 
signed, as  the  first  giound  for  reversal,  tliat 
"the  court  erred  In  holding  that  the  record 
showed  any  judgment  whatever  had  been  ren- 
dered agnlnst  the  Atchison,  Topelta  &  Santa  F6 
Railroad  Company,  as  claimed  by  appellee,  on 
the  28th  day  of  December,  1891."  The  Judg- 
ment  here  complained  ol,  as  entered  by  the 
clerk,  is  as  follows,  viz.:  "James  H.  Madden 
(No.  2.091)  vs.  X.  M.  &  S.  P.  R.  R.  Co.  et  al. 
Tills  cause  tiavUig  been  heretofore  heard  upon 
defendants'  motion  for  judgment  on  the  spiH'lal 
findings  of  the  jurj-  herein,  and  the  court  now 
being  fully  advised,  doth  order  that  the  same 
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be  denied;  and  it  Is  further  ordered  that  the 
plaintiff's  motion  heretofore  filed,  for  judgment 
as  per  verdict  of  jury  herein,  be  sustained. 
Wherefore,  it  1b  ordered  and  adjudged  that  the 
plaintiff  do  hare  and  recover  of  the  defendant 
the  said  sum  of  three  thousand  dollars  dam- 
ages, together  with  the  costs  herein  to  be 
taxetl,  and  that  execution  Issue  therefor." 
The  contention  by  appellant  Is  that  the  judg- 
ment Is  defective  because  it  does  not  men- 
tion the  defendant  the  Santa  P6  Company  in 
Its  corporate  name.  The  record  shows  that 
the  court  ruled  the  "defendant  A.,  T.  &  S.  P. 
E.  R.  Co.  to  plead,"  and  when  the  plea  was 
filed  It  used,  as  the  title  of  the  case,  "James 
H.  Madden  vs.  N.  M.  &  S.  P.  R.  R.  Co.,"  and 
then  follows  the  plea,  "And  the  defendant 
the  Atchison,  Topeba,  and  Santa  F6  Railroad 
Company,  by  Its  attorney.  •  •  And  on 
this  plea  Issue  was  joined,  trial  had,  and 
judgment  entered.  The  record  is  confused, 
and  In  bad  condition  to  get  a  clear  under- 
standing of  the  case,  but,  all  taken  together, 
it  Is  sufficiently  plain  to  sustain  the  judg- 
ment; and  that  objection  Is  not  well  taken, 
as  to  this  point 

The  next  assignment  is  "that  the  court  erred 
In  holding  that  the  entry  under  date  of  Novem- 
ber 11,  1892,  constituted  a  judgment  against 
said  defendant."  The  form  and  title  of  that 
judgment  Is:  "No.  2G91.  James  H.  Madden 
vs.  N.  M.  &  S.  P.  R.  R.  Co.  and  the  A.,  T.  & 
S.  F.  R.  R.  Co.  Trespass  on  the  Ca«e.  This 
cause  having  heretofore  been  heard  upon  the 
defendants'  motion  for  a  new  trial,  and  taken 
under  advisement,  and  the  court  being  fully 
advised  In  the  premises,  overrules  said  motion. 
Whereupon,  It  Is  ordered,  by  the  court  ad- 
judged, that  plaintiff  have  and  recover  from 
the  defendants  the  sum  of  three  thousand  dol- 
lars damages,  and  the  costs  herein  to  be  taxed, 
and  that  execution  issue  therefor."  It  is  con- 
tended here  that  this  Judgment  is  defective  and 
a  nullity  for  the  same  reasons  suggested  as  to 
tlie  first  Judgment,— because  it  does  not  state 
the  corporate  name  of  the  defendant  company; 
and  it  Is  still  furdier  urged  by  appellant  that 
the  judgment  was  ^tered  up  as  In  the  singu- 
lar number,  and  after  the  adjournment  of  the 
court  the  clerk's  attention  was  called  to  the 
fact  that  It  should  have  been  entered  up 
against  both  defendant  corporations,  and  that 
thereupon  the  clerk  so  dianged  It  as  to  read  In 
the  plural  number,  and  as  against  both  compa- 
nies; and  In  support  of  this  last  contention  an 
affidavit  of  one  H.  K.  Plnkney,  who  was  work- 
ing at  the  time  in  the  clerk's  office,  was  filed, 
and  is  a  part  of  the  record,  in  which  It  is  stat- 
ed ttiat  be,  under  directions  from  the  clerk, 
changed  the  said  judgment  by  adding  the 
words,  "And  the  A.,  T.  &  S.  F.  R.  R.  Co.,"  and 
putting  in  the  letter  "s"  whenever  necessarj' 
to  make  sold  judgment  read  In  the  plural.  To 
hold  that  the  record  of  a  judgment  may  be  im- 
peached by  an  ex  parte  affidavit,  as  is  at- 
tempted here,  would  be  a  dangerous  precedent, 
and  would  open  wide  the  gates  for  Irapeacli- 
log  and  rendering  Told  the  solemn  acts  of  any 


court  of  record,  and  subject  to  defeat  the  rights 
of  litigants  after  adjudications  by  the  courts. 
The  affidavit  of  Piukney,  the  amanuensis  of 
the  clerk  of  that  court,  Is  incompetent,  and 
cannot  be  used  to  attack  the  judgment  collat- 
ei-nlly  In  the  manner  here  attempted.  As  be- 
fore stated,  both  the  defendant  corporations 
were  sued  Jointly.  Both  were  properly  served, 
and  appeared  by  counsel,  but  each  filed  sepa- 
rate pleas.  Verdict  and  Judgment  was  ren- 
dered against  both  Jointly,  but  each  sued  out 
writs  of  error  separately.  The  judgment 
against  tbe  New  Mexico  &  Southern  Pacific 
Company  was  reversed,  and  ordered  dismiss- 
ed, because  the  proofs  did  not  sustain  tbe  ver- 
dict, and  the  writ  of  error  of  the  Atchison,  To- 
peka  &  Santa  F6  C!ompany  was  dismissed  by 
this  court  without  redstance  on  the  part  of 
the  appellant  company;  and  the  mandate  of 
this  court  to  the  court  below,  ordering  a  re- 
Iiistatement  and  dismissal  of  the  case  against 
the  New  Mexico  &  Southern  Pacific  Company, 
expressly  stated  that  "whenever.  In  a  certain 
cause  lately  pendiug  before  you,  wherein 
James  II.  Madden  was  plaintiff,  and  New  Mex- 
ico &  Southern  Pacific  Raih-oad  Company  and 
A.,  T.  &  S.  F.  R.  R.  Co.  were  defendants,  by 
your  consideration  in  that  b^lf,  judgment 
was  entered  against  said  defendants,  •  •  • 
by  you  In  form  given,  be  reversed,  and  that 
the  said  cause  be  remanded  to  you,  with  direc- 
tions to  set  aside  the  judgment  aforesaid,  as  to 
the  New  Mexico  &  Southern  Pacific  Railroad 
Company."  There  Is  no  doubt  but  that  all 
parties  understood  that  a  judgment  vras  ob- 
tained and  entered  by  tlie  court,  against  the 
Santa  F6  Oompany,  and  the  alleged  errors  as 
to  the  technical  Irregularities  of  the  form  of 
the  judgment  are  unavailing,  as  between  the 
parties  to  it;  and  mere  clerical  omissions  by 
the  clerk,  as  to  tbe  entry,  are  not  sufficient  to 
defeat  the  judgment.  Bank  v.  Raynor,  61  CaL 
145;  1  Black,  Judgm.  if  106-110,  and  cause 
there  cited;  Freem.  Jndgm.  }  72,  and  casea 
there  cited. 

Tbe  third  assignment  is  that  the  court  ored 
In  holding  that  the  judgment,  If  any  there  was, 
against  said  defendant,  %ras  a  lien  upon  the 
mortgaged  property,  and  earnings  thereof,  in 
the  hands  of  said  receivers.  Madden,  the 
plaintiff  below,  was  attempting  to  enforce  tbe 
collection  of  his  judgment  when  the  recelvera 
were  appointed,  and  his  execution  was  then 
In  the  hands  of  the  sheriff;  and  levy  could  have 
been  made,  had  it  not  been  for  the  order  ap- 
pointing the  receivers,  as  the  writ  of  error 
had  been  dismissed  by  this  court  This  claim 
comes  within  the  class  designated  for  pay- 
ment In  the  order  of  Judge  Caldwell  when  be 
appointed  the  receivers;  and  Judge  Seeds  evi- 
dently intended  it  to  come  within  his  order 
when  he  appointed  tlie  same  receivers,  and.  If 
he  did  not,  his  subsequent  order  for  Its  pay- 
ment brought  it  within  that  class.  All  [larties 
to  the  foreclosure  procoeilings  consented  to 
the  order  of  Judge  Caldwell,  wiicn  he  made  it, 
and  they  are  bound  by  it  until  that  order  is 
changed  by  the  court  making  It    These  con- 
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ditious  were  Imposed  by  the  court  before  tlie 
order  was  uiade,  and  the  parties  la  Uitereat  ac- 
(juif'st'eil  aud  accepted  them,  and  whether  or 
not  thut  com't  bad  the  power  aud  Jurisdictlou 
to  make  the  order  imposing  the  conditions  con- 
tained iu  the  order  Is  not  a  queetion  dow  for 
this  court  to  pass  upon. 

It  la  further  contended  by  appellant  that,  be- 
cause the  judgment  below  in  favor  of  Madden 
was  Jointly  against  both  defendant  cra-pora- 
tions,  the  revei'sal  of  the  Judgment  against  one 
acted  as,  and  had  the  effect  of,  a  reversal 
against  both  defendants.  This  contention  can- 
not be  maintained,  because  the  same  proposi- 
tion seems  to  have  been  raised  and  passed  up- 
on by  this  court  in  the  case  against  the  New 
Mexico  &  Southern  Pacific  Company,  the 
court  saying:  "But  plaintiff  in  error  claims 
that  if  tlae  judgment,  as  to  it,  Is  reversed  or 
set  aside,  the  judgment  against  Its  codefend- 
ant  should  also  be  reversed.  To  this  we  can- 
not agree.  Defendant  sued  out  writ  of  error. 
If  its  cod^endant  desired  a  reversal,  it  should 
have  asked  for  It  While,  if  the  judgment 
against  it  is  not  good,  because  indorsed  *A.,  T. 
&  S.  F.  R.  II.  Co.,'  instead  of  'Atchison,  To- 
peka  &  Santa  F€  Railroad  Company,'  as  is 
contended,  then  there  is  nothing  for  us  to  re- 
verse." Kailroad  Co.  v.  Madden  (N.  M.)  34 
I'ac.  50.  That  decision,  in  so  far  as  it  applies, 
is  the  law  of  this  case,  and  is  res  adjudlcata 
OS  to  that  part  of  tills  case.  The  contention 
urged  is  applicable  to  actions  ex  contractu,  but 
the  case  at  bar. Is  ex  delicto,  and  in  the  nature 
uf  a  tort,  and  the  rule  does  not  apply  to  such 
actions.  Tort  feasors  are  jointly  and  severally 
liable,  and  in  a  suit,  founded  upon  a  tort, 
against  several  defendants  jcently,  "the  plain- 
tiff may  recover  against  as  many,  and  only 
such,  as  he  proves  to  be  guilty,  and  any  de- 
fendant as  against  whora  the  proofs  fails  is  en- 
titled to  a  verdict."  1  Black,  Judgm.  S  207, 
and  cases  there  cited.  And  the  action  may  be 
maintained  against  one  or  both  parties  liable 
in  tort.  Cooley,  Torts,  142.  It  Is  true,  some 
courts  hold  to  the  contrary,  but  the  best  rea- 
soning seems  to  support  the  view  here  taken. 
This  court  held  that  the  proof  failed  to  show 
tliat  the  defendant  the  Xew  Mexico  &  South- 
em  Pacific  Company  was  gtiUty,  and  ordered 
a  reversal  and  disn^ssal  of  the  case,  but  de- 
clined to  disturb  the  verdict  or  judgment 
against  the  codefendant  For  the  reasons 
above  stated  the  order  of  the  lower  coxat,  di- 
recting the  receivers  to  pay  the  plaintiff,  Mad- 
den, the  amount  duo  him  on  the  Judgment  en- 
tered in  his  &vor,  is  affirmed. 

SMITII,  C.  J.,  and  HAMILTO>',  J.,  concur. 


(8  N.H.  78) 

BEXT  ct  al.  v.  MIRANDA  et  al. 

fSupreme  Court  of  New  Mexico.    Oct.  9,  IS^.) 

Decbee— Vacation  at  Bi-bskqcest  Tkrm  — Sale 
OP  Inp.vST's  Realty— Di»rRETios  op 

UHANCELLOK— PllESUMl-TIONB. 

1.  A  dcrroe  which  establlBhed  complain- 
ant's interuot  in  certain  laud,  but  reBcrved  an 


adjudication  "as  to  its  partition  until  a  future 
term."  not  beliip;  final,  so  as  to  be  appealable, 
may  be  vaeatod  at  a  subsequent  term. 

2.  It  U  within  the  discretion  of  a  chancel- 
lor who  bM  rendered  a  decree  whifsh  estab- 
lished the  infant  complainant's  interest  in  cer- 
tain laud,  but  which  ro-serrpd  an  adjudication 
"aa  to  it«  partition  until  a  ftitiirp  tprm."  tn 
dis[)OBe  at  such  future  term  of  the  interest  ad* 
judicated  to  the  Infant  for  a  money  considerm 
tion. 

3.  The  mere  stntcment  In  a  decree,  direct- 
infr  the  Bale  of  the  interest  in  certain  land  ad- 
judicated to  an  infant  in  the  action,  that  it  was 
entered  on  "consent,"  does  not  show  that  it  was 
based  ou  "consent"  alone,  the  presumption  be- 
ing that  the  chancellor,  in  directing  the  sale, 
exerdsed  the  discretion  vested  in  him. 

Appeal  from  district  court,  Colfax  county; 
before  Justice  James  O'Brien. 

Bill  by  Charles  Bent  and  others  against 
Guadalupe  Miranda  and  othera.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Aflirmed. 

For  a  full  statement  of  the  bill  In  this  case, 
which  is  very  lengthy,  reference  Is  made  to 
the  case  of  Bent  v.  Railway  Co.,  3  N.  M. 
158,  3  Pac.  721.  The  Maxwell  Company  an- 
swered, denying  all  allegations  of  fact  made 
In  the  bill,  except  what  appears  of  record; 
tliat  the  decree  of  September,  18C8,  was  er- 
roneous and  void;  or  that  the  decree  of  Jime, 
1SQ5,  vested  in  the  Bent  belra  a  legal  estate; 
but  avers  it  was  merely  Interlocutoiy.  It 
avers  the  ftiimess  of  the  alleged  compromise 
agreement,  aud  that  the  price  paid  was  a  lib- 
eral one,  and  denies  all  fraud.  Imposition,  or 
error  as  charged.  The  testimony  showed  that 
the  decree  of  June,  1805,  was  obtained  diiriiiK 
the  lifetime  of  Alfred  Bout,  and  that  prior  to 
his  death  negotiations  for  a  sale  of  his  inter- 
est and  that  of  his  two  sisters,  which  had 
been  declared  by  said  decree,  were  ponding; 
that  subsequent  to  his  denth  these  negotia- 
tions wore  resumed,  one  Aloys  Sbeurlck,  the 
husband  of  one  of  said  sistei-s,  conducting  the 
negotiations;  that  on  May  3,  18<!6,  the  nego- 
tiations eventnated  In  a  dec<l  being  executed 
by  said  sisters  and  their  husltands  and  Guada- 
lupe Bent,  mother  of  complainants,  as  guard- 
Ian  ad  litem  for  them,  conveying,  upon  a  con- 
sideration of  918.000,  all  their  Interests  to  L. 
B,  Maxwell  in  the  Beaublen  and  Miranda 
grant  the  propery  in  controversy.  There  are 
various  estimates  given  In  the  testimony  as  to 
the  value  of  said  interesf^i,  baaed  upon  a  valua- 
tion por  acre  of  the  land  In  said  grant  from 
2%  cents  to  $1.2.^>,  many  wltoeases  saying  that 
there  was  no  market  value  whatever  to  such 
lands  at  that  time;  and  there  Is  other  testi- 
mony showing  that  other  interests  In  the 
grant  were  ptirt-hased  from  persons  sul  juris 
at  a  less  rate  than  the  Bent  heirs  obtained, 
and  that  such  were  ordinary  business  trans- 
actions at  that  date.  Apart  from  the  testi- 
mony to  the  effect  that  Maxwell  was  a  man 
of  great  Influence,  that  he  was  determined, 
resolute,  aud  unscrupulous,  tluU  he  made 
threats  that  no  one  should  occupy  any  part  of 
his  land,  and  that  pcoi)Ie  at  that  time  had  no 
desire  to  oppose  any  of  his  wishes  as  to  any- 
thing he  desired  to  accomplish,  there  is  noth- 
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\ng  from  which  there  might  be  gathered  any 
suggestion  of  fraud  or  tmpoaition  whatever. 
It  1b  shown  that  the  solicitors  advised  the  set- 
tlement, and  that  Sheurlck,  parting  with  his 
wife's  Interest  on  the  same  terms,  also  ad- 
vised it.  There  is  some  testimony  also  that 
Maxwell  misrepresented  to  Sheurlck  the  ex- 
tent of  said  grant,  saying  that  it  only  went 
to  the  north  boundary  of  New  Mexico,  when 
In  fact  it  extended  into  Colorado;  and  It  Is 
also  shown  that  at  that  time,  also,  the  line  ot 
New  Mexico  was  thought  to  extend  much  fur- 
ther north  than  it  was  afterwards  determined 
to  be,  and  it  waa  not  made  very  clear  whether 
this  was  a  material  misstatement  or  not. 
The  recitals  In  the  bill  sufficiently  refer  to  all 
documentary  evidence  necessary  to  an  un- 
derstanding of  the  case. 

Caldwell,  Teaman,  Wells.  McNeal  &  Tay- 
lor, tor  appellants.  Frank  Springer,  for  ap- 
pellees. 

COUJBR,  J.  (after  stating  the  facts). 
At  the  threshold  of  this  case  arise  impoi-tant 
questlous:  (1)  Is  the  deci'ee  of  June,  1865, 
Inteilocutory  or  final?  (2)  If  interlocutory, 
la  It  so  In  a  limited  sense  as  specified  In  the 
decree  or  upon  the  wh<^e  merits? 

The  discussion  of  the  question  as  to  wheth- 
er a  decree  Is  final  or  interlocutory  In  Its 
nature  arises  generally,  or  we  might  say  al- 
most universally,  upon  motions  to  dismiss  in 
apt>ellate  tribunals  for  atleged  prematurity  of 
appeal.  It  would  certainly  be  true  that,  if  a 
decree  was  final  in  the  sense  that  It  had  be- 
come appealable,  it  would  also  be  final  In 
every  other  respect  and  as  to  all  matters  It 
adjudicates;  bat  Is  the  contrary  true,  that  a 
decree  which  Is  not  appealable  because  Int^ 
locutory.  Is  Interlocutory  as  to  everythlzis 
decided  by  it?  The  decisiMis  of  the  supreme 
court  of  the  United  States  upna  the  questtcn 
of  finality  of  decrees  proceed,  not  only  upon 
the  theory  of  their  being  ajq^lable  or  not, 
but  also  that  they  are  direct  authority  (as 
a  general  rule)  only  npoa  the  constnictI<n  of 
the  act  of  congress  allowing  appeals  fnnn  the 
United  States  district  and  circuit  courts  from 
final  Jndgmoits.  There  la,  bowerw,  no  spe- 
cial significance  to  be  attached  to  this  fact, 
as  decrees  final  In  the  same  sense  are  appeal- 
able only  in  this  territory,  or  at  least  such 
seems  to  be  conceded  by  counsel  for  appel- 
lants and  appellees;  but  that  statement  is  per^ 
tinent  In  view  of  the  fact  that  the  United 
States  supreme  court  will  refuse  to  dismiss 
an  lyipeal  as  to  a  decree  claimed  to  be  Inter- 
locutory s<^ly  because  the  supreme  court  tjf 
a  state  has  held  It  to  be  appealable.  Whed- 
li^  &  B.  Bridge  Co.  t.  Wheeling  Bridge 
Co.,  13S  U.  S.  287.  11  Sup.  Ot  301.  As  to 
whether  a  decree  is  final,  so  as  to  be  appeal- 
able is  said  by  Justice  Brown  In  McOourk^ 
T.  Railway  Co..  140  U.  &  536,  13  Sup.  Gt 
170,  to  have  been  of  more  frequent  discussion 
In  that  court  than  any  athec  question  of  equi- 
ty practice,  and  that  It  must  be  cmceded  that 


the  cases  are  not  altogether  harmonloua  As 
favoring  their  view  that  this  decree  Is  final 
as  to  the  merits  of  the  controversj'  even  to  the 
extent  of  being  appealable,  appellants  cite 
Forgay  t.  C<airad,  6  How.  201.  and  the  cases 
of  Thomson  v.  Dean,  7  Wall.  342,  and  Iron 
Co.  T.  Meeker,  100  U.  S.  180,  8  Sup.  Ot.  Ill, 
In  which  the  doctrine  laid  down  in  Forgay 
T.  Conrad,  supra,  is  exiwessly  reatflnned. 
Other  cases  speak  of  the  case  of  Fcffgay  v. 
Conrad  being  exceptional,  some  siting  that 
the  peculiar  circumstances  and  the  certainty 
of  irremediable  injury  ensuing  if  an  appeal 
could  not  be  tak«i  from  a  decision  in  which 
the  whole  qnesticm  had  been  adjudicated,  be- 
cause of  there  being  a  refermce  to  a  master 
in  which  further  action  must  be  takoi  by  the 
court  in  the  matter  of  an  account,  should  have 
made  It  appealable,  and  some  tiiat  It  was  only 
sustainable  upon  the  theory  of  execution  be- 
ing awarded.  The  other  line  ot  dedsItKiB 
which  appellees  have  cited  to  sustain  their 
contmtlon  that  this  Is  an  IntM-locutfHry  de- 
cree begins,  strange  to  say,  with  the  case  of 
Perkins  V.  Foumlquet,  0  How.  206,  which  im- 
mediately succeeds  Forgay  r.  Conrad,  supra; 
the  opinions  in  both  cases  being  from  the 
pen  of  Taney,  C.  J.  While,  In  some  respects, 
the  decree  In  Perkins  t.  Foumlquet  JHore  re- 
sembles the  me  at  bar  than  does  that  In 
Forgay  t.  Conrad,  there  is  a  aimllarily  In  the 
decree  here  and  In  Forgay  t.  Cimrad,  in  the 
fact  that  In  both  the  decree  recites  that  the 
bill  is  retained  for  a  limited  purpose,— here  as 
to  the  partition,  and  tbwe  as  to  tiie  adjust- 
ing ot  accounts.  The  dissimilarity  in  this  re- 
si>ect  from  the  decree  In  Perkins  r.  Fouml- 
quet is  marbed,  in  that  In  It  all  matters  "are 
reserved  until  the  Incfanlng  of  the  master's 
report."  In  Pnlllam  t.  Christian,  9  How.  200, 
next  sticceedlng  Parkins  v.  Foumlquet,  It 
was  held  that  a  decree  setiing  aside  a  deed 
and  ordering  the  property  delivered  to  a  cmu- 
mlsslonw  of  the  court  to  take  an  account, 
and  "report  all  matters  necessary  to  a  final 
decree."  was  "final  on^  as  to  the  trust  deed," 
but,  not  bting  final  as  to  the  wIh^  mattw 
in  Cfntroreray,  the  appeal  was  dismissed. 
Other  cases,  beginning  with  Craighead  v. 
Wilson,  18  How.  201,  say  "that,  to  authojdxe 
an  appeal,  a  decree  must  be  final  In  all  mat- 
ters within  the  pleadings,  so  that  an  affirm- 
ance ot  the  decree  wlU  rad  the  suit."  These 
cltatims  refovsent  quite  completdy  the  po- 
sltl<His  arising  In  disenssltHiB  as  to  whettier 
or  not  a  decree  is  final,  so  as  to  be  aiveal- 
able.  Tested  by  the  rule  stated  In  Craighead 
V.  Wilson,  supra.  It  would  seem  that  this 
decree  was  not  final,  so  as  to  be  appealable, 
because  the  ideadings  certainly  embraced  two 
matiers,— one,  the  establishing  of  the  interest 
claimed;  and  the  other,  the  partition  sought 
by  the  bill.  The  bill  In  Perkins  t.  Fouml- 
quet, as  It  sought  the  establishment  ot  a  cer- 
tain lnt«%8t  In  real  estate  and  partition.  Is 
very  like  the  case  at  bar.  We  think  It  would 
be  a  profitless  task  to  enter  upon  a  discussion 
to  reconcile  cases  which  later  decisions  ot  the 
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Tnlted  States  eapreme  court  saj  are  not 
entirely  hnrmonious,  but  we  hold  that  the 
decree  of  June,  1865,  was  not  final  so  far  as  to 
be  appealable,  thus  following  what  we  coQ- 
coive  to  be  the  mle  In  Cral^ead  t.  Wlluo, 
fiinra. 

Thero  recnrs,  then,  the  question  aa  to 
T.-hether  it  was  final  In  the  sense  that  It  could 
not  be  vacated  in  the  court  where  rendered, 
after  the  term  at  which  It  was  rendered;  the 
decree  reciting  on  Its  face  that  "the  court 
now  reaerres  and  snspeoda  making  its  decree 
as  to  the  partition  and  payment  of  the  costs 
until  a  future  term  of  this  court**  Upon  this 
point,  appdlee  asaln  dtes  Perkins  v.  Fouml- 
quet,  supra,  as  later  reported  In  16  How.  82. 
In  the  first  decision,  Chief  Justice  Taney. 
dellTerlng  the  f^nlon  there,  said  that  "these 
Interlocutory  orders  and  decrees  remain  un- 
der control  of  the  circuit  court,  and  subjei^ 
to  their  revision";  and  the  circuit  court  dla 
at  a  subsequent  term  In  lact  reconsldnr  Its 
c^nion,  and,  finding  that  there  was  no  equity 
In  the  bill,  dismissed  same,  it  formerly  hold- 
ing precisely  to  the  contrary;  and  In  16  How. 
82  (Taney,  O.  J.,  again  rendering  the  opin- 
ion), tills  was  held  to  be  proper,  and  that,  if 
the  court  dlscoTored  itself  to  be  In  error.  It 
bad  the  right  to  correct  the  error.  This  case 
certainly  seems  to  establish  the  principle 
ominsel  for  appellees  contend  for.  It  Is  true 
tiiat  ttae  first  decree  dedded  to  be  interkMU- 
tory  did  in  tama  say  that  all  matten  "are 
reserved  nntll  the  incoming  of  the  master's 
repwt";  but  that  clause  did  not  appear  to 
weigh  in  the  mind  of  the  court,  bnt  the  right 
^ipears  to  be  inoclalmed  that,  prior  to  tlie 
time  the  right  to  take  appeal  began,  the  case 
shoidd  be  rightly  decided  up<m  all  Issues, 
notwithstanding  a  prior  erroneona  adjudica- 
tion. There  are  expressions  In  the  opinions 
of  the  court  in  other  cases  which  aiq?ear  to 
militate  against  thla  view;  as,  fw  instanoe, 
In  Pnlllam  v.  Ohristlan.  6  How.  209,  the  court 
say  this  dewee  "Is  final  only  as  to  the  trust 
deed,"  bnt,  not  being  fluid  as  to  the  whole 
matter  in  controrersy,  "is  not  a^pealablew" 
In  Beebe  t.  SnsseU.  19  How.  283,  the  court 
say,  In  discussing  Forgay  T.  Oonrad,  supra, 
that  it  was  "doubtfol  If  the  tower  court  could 
In  any  way  control  or  qnallfy  Its  antecedent 
decree  upon  the  whole  merits,  except  upon  a 
petition  for  a  rehearing."  'niese  chanra 
presslons  should  not,  It  ^tpears  to  ns,  wdgh 
against  tbe  effect  of  the  deelskm  In  16  How. 
82,  supra,  and  we  thertfore  hold  that  the 
decree  was  interlocutory,  and  subject  to  be 
set  aside  at  a  totme  term  of  the  court,  mere- 
ly because  It  was  up  to  that  time  not  at^>eal- 
able. 

This  brings  ns  to  the  contaitiui  of  counsel 
for  app^lants  that,  the  decree  of  September, 
1866,  showing  upon  Its  face  that  the  consent 
vvou  which  it  was  based  was  not  a  legal  con- 
s«it  so  far  as  these  complainants  are  con- 
cerned, It  waa  merely  a  modification  of  the 
prior  decree  pro  tauto;  that  Is  to  say,  so  far 
as  the  adult  conqilidnants  were  interested,  It 


was  entirely  abrogated,  and,  so  fbr  as  ttie  in- 
fants were  affected.  It  dismissed  only  the 
partition  part  of  the  former  decree,  If  even 
It  did  that  much. 

The  position  taken  by  appellants'  counsel 
In  their  brief  that  "every  presumption  of  law 
is  In  favor  of  the  validity  of  a  Judgment  by 
a  court  of  competent  Jurisdiction,  and  the 
Jurisdiction  to  render  a  particular  Judgment 
la  supported  by  like  presumption,  except 
when  the  want  of  Jurisdiction  appears  on  the 
face  of  the  record,"  and  for  which  they  dte 
a  number  of  cases,  we  believe  to  be  well 
founded  in  law. 

We  come,  then,  to  the  point  as  to  whether 
or  not  the  recital  In  the  decree  of  September, 
1866,  of  consent,  as  affecting  th^  conqilaln- 
ants  (they  being  minors,  and  represented  by 
their  mother  as  guardian  ad  litem),  of  Itself 
Invalidates  the  decree  of  September,  1866. 
Onr  holding  that  the  decree  ot  June,  1865, 
merely  an  Interlocutory  decree,  and  sub- 
ject to  revision  at  a  subsequent  term  ct  the 
district  court,  carries  the  contusion  that  the 
suit  in  which  they  were  complalnante  was  at 
the  time  of  the  September.  1866.  decree,  a 
suit  pending,  with  nothing  In  it  that  vnM  res 
adjudicata.  Appellees  claim  that,  under  such 
drcumstimces,  It  was  open  to  compromise, 
and  that  also  the  interest  claimed,  whatever 
might  be  said  as  to  the  effect  of  a  final  decree 
establishing  It,  was  then,  at  all  events,  mere- 
ly an  equitable  estate.  Taking  these  propo- 
sitions in  inverse  order,  ve  tiilnk  it  is  mani- 
fest that,  prior  to  final  decree,  the  legal  estate 
was  In  Beanblen  and  Miranda,  the  grantees 
of  the  Mexican  government,  and  that,  prior 
to  final  decree  estebllahlng  their  interest, 
eomplainante  had  notUng  more  (If  anything) 
than  an  eqnlteble  estate.  As  dearly  stated 
in  Cochran  t.  Van  Sorlay,  20  Wend.  ST6:  "It 
is  a  settled  principle  that  whenever  the  prop- 
erty of  infante  conslato  of  real  or  personal  es- 
tate the  legal  title  to  which  Is  in  trustees, 
the  dianoellor,  as  the  general  guardian  and 
protector  ot  the  rlghte  of  all  Intents,  may 
antfaorlae  such  a  diqKoltlon  thweof  as  he^ 
in  the  exercise  of  a  soond  legal  dlscretlQn, 
may  deem  most  benefldal  for  the  Infants." 
In  Wood  T.  Mather,  88  Barb.  473,  and  Ander- 
son V.  Mather.  44  N.  1.  260,  it  Is  said  that 
upon  prlndple  and  autliorlty,  a  court  of  chan- 
cery has  power  to  sell  equitable  interests  of 
infants,  and  that  such  power  is  inherent  and 
Independent  oi  stetntory  authority.  We  hold, 
therefore,  that  the  interest  ot  these  complaln- 
ante bdng  at  the  date  of  the  September,  1866, 
decree,  an  Interest  claimed  In  a  pending  suit 
equiteble  in  Its  nature,  and  sought  to  be  ee- 
tebllshed,  according  to  the  contention  of  ap- 
pellants' counsel,  as  a  legal  estete,  and  the 
decree  adjudicating  It  not  being  yet  final, 
but  interlocutory,  and  under  the  control  of 
the  court,  there  was  legal  discretion  and  juris- 
diction in  the  district  court  to  dispose  of  It 
for  a  money  consideration.  If  deemed  for  the 
best  Intereste  of  the  infant  comi^aioants. 
Shflll  it.  then,  he  said  that,  becanse  the  d» 
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cree  profeasea  as  Its  basis  "coasent"  when  tbe 
complainants  were  not  sul  Juris,  It  vitiates 
tt  when,  if  the  consent  bad  not  been  stated, 
the  decree  would  be  upheld  by  every  pre- 
sumption of  law  and  fact?  We  think  not,  but 
that  a  fair  construction  would  be  that  the 
court  considered  It  beueticlal  to  the  Interests 
of  these  minor  complninauts,  and  for  that 
reason  the  decree  was  entered,  and  the  re- 
cital of  the  consent  and  agreement  were 
merely  Incidents  of  the  transaction;  the  law 
finding  a  basis  for  the  decree  In  the  discre- 
tion of  the  chancellor  exerted  In  the  infant's 
l)ebalf.  It  is  stated  In  Kingsbury  v.  Buciiner, 
134  U.  S.  680,  10  Sup.  Ct.  638,  that  a  guardian 
ad  litem  cannot  bargain  away  the  rights  of 
the  Infant  he  represents,  but  he  can  assent 
to  such  arrangements  as  will  facilitate  the  de- 
termination of  a  suit.  It  is  also  said  that  it 
is  the  duty  of  the  court  to  protect  the  In- 
terests of  Infants,  and  see  that  they  are  not 
Imrgaiued  away  by  those  assuming  to  repre- 
sent them.  In  Taylor  v.  Bank,  50  Fed.  289, 
it  is  stated  to  be  well  settled  that  "infants 
can,  by  an  original  bill  in  the  nature  of  a  bill 
for  review,  attack  any  decree  entered  against 
them  during  their  infancy,  and  have  It  set 
aside  for  fraud  or  error  in  fact."  This  case 
Is  essentially  like  the  case  at  bar  in  one  re- 
spect, viz.  the  decree  was  entered  \ipoa  a 
settlement  and  compromise  made  between  a  i 
foreclosing  bank  and  the  guardian  ad  litem  i 
of  infant  defendants;  and  the  court  say:  "It 
may  be.  and  probably  is,  true  that,  so  long  as  \ 
this  decree  la  allowed  to  stand,  it  la  bind- 
ing by  its  terms  on  tbe  infant  defendants." 
And  then,  after  announcing  as  abovo  the 
rights  of  attack  by  them  for  fraud  or  error  of 
fact,  the  decree  was  held  to  be  succossfuUy 
impeached  for  fraud,  and  was  set  aside,  i 
There  was  no  pretense  in  that  case  that  the 
settlement  and  compromise  by  the  guardian 
ad  litem  vitiated  of  itself  the  decree,  but  It 
must  have  l>eeu  taken  by  the  court  as  ad- 
visoi-y,  and  was  held  imauttaorized  and  in- 
equitable, because  of  the  suppression  of  facts  | 
known  to  the  plaintiff.  We  hold,  therefore,  ! 
tliat  the  mere  statement  on  tbe  face  of  the  I 
decree  that  there  was  consent  does  not  oper-  ' 
ate  to  show  it  was  based  on  that  alone,  and 
tliat  It  will  be  presumed  there  was  a  reason-  , 
able  exercise  of  discretion  intended  for  the 
benefit  of  said  minors.  The  United  States  su- 
preme court.  In  Thompson  v.  Maxwell,  115 
v.  S.  39S,  has  said  that  this  "decree  for  car- 
rying out  a  settlement  and  compromise  of  a 
suit  Is  certainly  not  of  itself  erroneous. 
When  made  by  consent,  it  la  presumed  to  be 
made  in  view  of  existing  facts,  and  that  these 
were  in  the  knowledge  of  the  parties.  In  the 
absence  of  fraud  in  obtaining  it,  such  a  de- 
cree cannot  be  impcarhed.'* 

Thus,  we  are  brought  to  the  Question  as  to 
whether  there  wns  fraud  in  olitalnlug  the  de- 
cree. We  do  not  enter  Into  n  discussion  at 
large  of  the  testimony  by  wtiicli  it  Is  claimed 
that  the  decree  of  Soptombor,  180(),  is  suc- 
cessfully  impeached  upon   the  ground  of 


fraud;  and  while  we  are  not  prepared.  In 
view  of  testimony  submitted  since  the  deci- 
sion in  Thompson  v.  Maxwell,  05  U.  S.  400, 
to  say  that  "the  proofs  show  a  case  which. 
In  our  Judgment,  supports  the  conclusions  of 
the  decree  to  the  effect  tliat  the  terms  of  the 
compromise  made  by  the  adult  parties  to  the 
suit  (including  the  mother  and  guardian  of 
the  infant  heirs  of  Alfred  Bent)  were  ad- 
vantageous to  the  said  Infants,  and  were  so 
considered  and  accepted  by  the  court  in  their 
behalf,"  we  do  hold  that  the  Judgment  of  tbe 
court  at  that  time  in  so  considering  and  ac- 
cepting said  terms  was  shown  to  be  a  fair 
and  reasonable  exercise  of  the  chancellor's 
discretion,  and  that  no  fraud,  imposition,  or 
error  has  been  shown  to  have  entered  Into 
said  transaction,  or  to  have  brought  about 
said  compromise  decree. 

It  is  claimed  by  appellants  that  there  has 
been  a  decision  of  this  court  (Bent  v.  Kailway 
Co.,  3  M.  M.  158,  3  I'ac  721)  which  Is  the  law 
of  the  case,  and  that  in  and  by  said  decision 
It  was  held  that  the  decree  of  June,  1865, 
vested  in  Alfred  Bent  a  legal  estate,  which 
descended  to  complainants,  which  legal  es- 
tate there  was  no  authority  in  the  chancellor 
to  dispose  of  by  sale,  as  and  by  the  decree 
of  September,  1866.  Fi-om  a  careful  reading 
of  the  bill  filed  in  this  cause,  it  does  not  ap- 
pear that  this  portion  of  the  opinion  delivered 
by  the  court  in  Bent  v.  Bailway  Co.  was  at 
all  necessary  to  the  dispofiStlon  of  the  de- 
murrer which  had  been  interposed.  Indeed, 
following  upon  the  anuouncement  of  the 
court  that  the  bill  states  "facts  sufflclent  to 
warrant  the  interference  of  a  court  of  equity 
in  their  behalf,  and  that,  under  the  authori- 
ties cited,  they  have  proi;>erly  brought  their 
bill  In  the  form  of  an  origiuat  blU  to  Impeach 
the  decree  complained  of  on  the  gromids  of 
fraud,  impositiou,  and  error,"  Bell,  A.  J., 
arguendo,  states  what  is  relied  by  appellants' 
counsel  as  determining  the  law  of  the  case; 
viz.  tliat  this  was  a  legal  estate,  established 
by  the  decree  of  June,  lS(i5,  and  the  district 
court  bad  no  autht»:lty  to  order  its  sale. 
This  announcement  was  essentially  dictum, 
and.  If  correct  as  stating  abstract  principles 
of  law,  has,  in  our  view,  no  application  to 
this  case;  the  decree  of  June,  1S65,  not  being 
final,  but  interlocutory,  and  tlie  equitable  in- 
terest of  Alfred  Bent  not  having  been  con- 
clusively established  by  a  final  decree  in  tlie 
district  court. 

Other  questions,  around  which  has  been 
thrown  a  wealth  of  learning  and  research, 
such  as  befits  the  ability  of  counsel  engaged, 
and  the  magnitude  of  tiie  Interests  Involved, 
we  deem  it  unnecessary  to  advert  to,  as  the 
views  we  have  expressed  are  sutilcient  for  a 
disposition  of  the  cause  adversely  to  appel- 
lants. It  is  the  opinion  of  the  court  tliat  the 
decree  of  the  district  court  in  and  for  the 
county  of  Colfax  dismissing  said  bill  of  com- 
plaint ought  to  be  affirmed,  and  it  is  accord- 
ingly so  oi-dered.  It  is  furtlier  ordered  that 
this  cause  be  remanded  to  said  lower  (wurt. 
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wttb  directions  to  carr7  nid  decree  Into  ef- 

tect. 

LAUGHLIN.  HAMILTON,  and  BANTZ, 
JJ.,  concur. 

(8N.M.  «i) 

MAXWELL  LAND  GRANT  &  RAILWAY 
GO.  et  al.  T.  THOMPSON  et  al. 

(.Sapreme  Court  of  New  Mexico.    Oct.  9.  1895.) 

Appeal  from  district  court,  Colfax  county; 
before  JuBtice  James  O'Brien. 

Action  by  the  Maxwell  Land  Grant  &  Rail- 
way Company  and  others  against  Guadalupe 
Thompsou,  administratrix,  and  others,  to  quiet 
title.  From  a  decree  for  plaintiffs,  defendants 
appeal.  Affirmed. 

Caldwell.  Teaman,  Wells.  McNeil  &  Taylor, 
for  appellants.    Frank  Springer,  for  appellees. 

COIXIER,  J.  The  history  of  events  which 
preceded  the  filing  of  the  bill  in  this  ease  ara 
minntely  set  forth  In  the  opinion  of  Justice 
Bradley  in  the  case  of  Thompson  y.  Maxwell, 
reported  in  95  V.  S.  391,  and  the  purpose  of  the 
filing  of  the  bill  upon  which  proceedings  were 
had  that  were  then  before  the  spireme  court 
of  the  United  States  tm  appeal.  The  bill  then 
before  that  court,  being  a  bill  of  review,  was 
held  not  to  be  sustainable,  as  such  a  bill  could 
not  be  used  to  reverse,  modify,  and  recon- 
stntct  the  decree  of  September.  1806.  That 
court  held,  however,  tiiat  "if,  instead  of  seek- 
ing to  reverse  the  decree  of  September,  18(!t>, 
the  bill  had  sought  to  carry  that  decree  more 
effectxially  into  execution,  it  would  have  been 
free  from  legal  objections,  and  equally  con- 
dncive  to  the  object  in  view.— the  quieting  of 
the  title  to  the  land  la  question."  That  court, 
therefore,  reversed  the  decree  on  that  bill, 
whiofa  had  been  in  favor  of  the  complainants 
in  the  lower  courts,  with  directions  to  al- 
low them  to  amend  their  bill  as  they  should  be 
advised,  and  with  liberty  to  the  defendants  to 
answer  any  new  matter  introduced  therein, 
and  that  all  theproofaln  the  case  shall  stand  as 
proofs  upon  any  future  hearing,  with  iibcrty  to 
either  party  to  take  additional  proofs,  etc. 
An  amended  bill  was  then  filed,  which,  by  elim- 
ination, changed  it  from  a  hill  of  review  to  a 
hill  to  qniet  In  complainants  the  title  to  the 
property  in  controversy.  Upon  the  answer, 
practically  the  same  questions  are  raised  as  in 
the  case  of  Bent  t.  Miranda  (decided  at  this 
term)  42  Pac.  01,  the  evidence  in  eadi  case 
being  nsed  in  both,  as  per  sttpalation  of  coun- 
sel, who  were  the  same  in  both  canses.  A  de- 
ciBion  against  the  appellants,  who  were  com- 
plainants in  that  canae,  must  logically  conduce 
to  an  affirmance  of  the  decree  rendered  in  favor 
of  the  complainants  In  this  cause;  and  it  is  so 
ordered.  It  is  further  ordered  that  this  cause 
be  remanded  to  the  district  court  of  Colfax 
county,  with  directions  to  carry  said  decree  into 
effect. 

LAUGHLIN.  HAMILTON,  and  BANTZ. 
JJ.,  concur. 


(8N.M.  lU) 

EBERLB  T.  CARMICHABL  et  al. 

(Sapreme  Court  of  New  Mexico.    Oct.  16, 
1895.) 

Ttinisa — Joint  OwKxasniP  op  Bbtbsai.  Mms— 

Location — Actios  row  Possassioii — 
Juar  Trial, 

1.  Where  several  adjoining  mines  are  held 
in  common,  work  for  the  bonefit  of  all,  done  on 
any  one  of  them,  in  a  given  year,  to  an  amount 


equal  to  that  required  by  the  mining  laws  to 
be  done  on  all,  Is  a  sufficient  c<xnpilaucG  with 

said  iaws. 

2.  Where  there  was  evidence  to  show  an 
oral  ogTeement  between  plaintiff  and  two  oth- 
ers that  all  mines  loeatt^  in  the  name  of  ei- 
ther should  be  owned  in  common  by  the  three, 
and  three  mines  were  located,  one  in  the  name 
of  each,  and  an  amount  of  work  for  the  benefit 
of  all  was  done  on  one  mine  equal  to  that  re- 
quired by  the  mining  laws  to  be  done  on  all,  and 
the  interest  of  the  others  was  conveyed  to  plain- 
tiff, he  is  entitled,  in  an  action  of  ejectment 
against  persons  claiming  under  a  locauon  made 
prior  to  the  conveyance  to  plaintiff,  to  have 
the  issue  of  hia  ownership  submitted  to  the 
jury. 

3.  Though  the  names  of  three  persons  dom- 
ing to  hold  three  mines  in  common  did  not  ap- 
pear in  the  location  notice  of  eadi  mine,  bat 
each  mine  was  located  in  the  name  of  eadi  of 
said  persons,  and  the  legal  title  to  each  was 
therefore  in  the  respective  locator,  they  each 
had  such  an  equitable  interest  In  the  others 
as  to  make  the  work  done  on  one  mine  for  the 
development  of  the  three  satisfy  the  miidng 
laws,  ff  sufficient  in  quantity  and  value. 

Error  to  district  court,  Socoito  county;  be- 
fore Justice  H.  B,  Hamilton. 

Bjectment  for  the  possession  of  three 
mines  by  Francis  X.  Eberle  against  William 
Garmtchael  and  otho^  A  verdict  waa  di- 
rected toe  defendants,  and  plaintiff  brings 
error.  Reversed. 

This  was  an  action  In  ejectment  brought 
on  October  2G,  1893,  by  plaintiff  against  de- 
fendants, for  the  possession  of  three  mlnea 
situate  in  the  Cooney  mining  district.  In  the 
county  of  Socorro,  N.  M.,  called  the  Clifton, 
Lexington,  and  Andrew  Jackson.  Defend- 
ants pleaded  not  guilty  only,— put  In  no  spe- 
cial plea,— and  the  court  directed,  verbally, 
a  verdict  for  plaintiff  fw  the  caifton  Mine, 
and  a  verdict  few  the  defendants  for  the 
Lexington  and  Andrew  Jackson  Mlnea.  On 
that  verdict,  judgment  was  entered  ttxe 
plaintiff  for  the  possession  of  the  Clifton 
Mine,  and  agahut  the  plaintiff  as  to  the 
Lexington  Mine  and  as  to  flve-slxths  of  the 
Andrew  Jackson  Mine,  and  in  favor  of  plain- 
tiff for  one-fldxth  of  the  Andrew  Jackson 
Mine,  which  last  waa  entered  on  a  stipula- 
tion of  cemsent  of  the  defendant  Adam 
Hngg.  The  plaintiff,  on  the  entering  of 
such  Judgment,  made  motions  for  new  trial, 
and  In  arrest  of  judgment,  both  of  which 
were  overruled,  and  he  has  brought  the  case 
into  this  court  by  writ  of  error.  The  tes- 
timony t^ded  to  show  that  an  oral  agree- 
ment was  made  in  the  year  1878  or  1879  be- 
tween John  B.  Eberle,  for  himstdf,  and  as 
agent  ot  V.  X.  Eberle  and  Langford  John- 
son, that  said  John  B.  Eberie  and  Johnson 
would  prospect  tat  and  locate  mines  In 
ArlziHia  and  New  Mexico,  and  that  all  mines 
located  in  the  name  of  either  sfaoald  be  own- 
ed in  common  by  the  three;  F.  X.  Bberle 
to  furnish  the  necessary  means  to  develop 
and  hold  said  mlnea  under  the  mining  laws 
of  the  United  States.  Subsequent  to  this 
agreement  the  GilftcMi  Mine  was  located,  on 
May  26,  1879,  In  the  name  of  Johnson,  and 
on  October  3,  1881,  the  L^ngton  Mine,  in 
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the  name  of  John  E.  Eberle,  and  tbe  Andrew 
Jackson  Mine,  in  the  name  of  the  plaintiff, 
F.  X.  Eberle.  The  location  notice  of  the 
Lexington  was  recorded  In  May,  1870,  and 
that  of  the  other  two  in  December.  1881. 
The  three  mining  claims  lie  adjacent,— that 
is  to  say,  the  Lexington  abuts  the  CUfton 
on  the  north,  and  the  Andrew  Jackson  abuts 
the  Lexington  on  the  north,— making  a  con- 
tinuous Teln  or  lode,  extending  nearly  4,500 
feet  In  length  for  tbe  three.  On  April  5, 
1887,  Johnson  executed  an  Instrument  pur- 
porting to  convey  to  John  E.  Eberle  his  In- 
terest In  said  three  claims,  reser^'Ing  one- 
eighth  of  the  proceeds  of  the  sale  thereof, 
which  Instrument  was  filed  In  the  county 
recorder's  office  on  April  20,  1887.  John  E. 
Eberle  conveyed  all  his  interest  In  the  three 
claims  to  F.  X.  Eberle,  the  plaintiff,  on  De- 
cember 26,  lS8f>;  acknowledgment  being 
made  before  a  notary  public  on  January  4, 
1890,  and  the  instrument  recorded  in  tbe 
county  recorder's  office  on  January  9,  1S90. 
There  Is  testimony  tending  to  show  that 
John  E.  Eberle  had,  in-ior  to  this  time,  con- 
veyed the  same  interest  to  F.  X.  Eberle, 
but  the  instrument  of  conveyance  was  lost, 
without  ever  having  been  recorded.  The 
location  notice,  as  recorded.  Is  as  follows: 
"Notice  of  Location.  Territory  of  New  Mex- 
ico, County  of  Socorro— 88.:  Know  all  men 
by  these  presents,  that  John  E.  Eberle,  the 
undersigned,  citizen  of  the  United  States, 
has  this  3rd  day  of  October,  1S81,  claimed, 
by  right  of  discovery  and  location,  and  does 
hereby  claim,  by  virtue  of  such  light,  1,000 
feet,  linear  and  horizontal  measurement.  In 
length,  and  300  feet  in  width  on  each  side 
of  the  middle  of  tbe  vein  on  this  lode,  vein, 
ledge,  or  deposit,  along  the  course  of  tbe 
same,  with  all  its  dips,  variations,  and  an- 
gles, together  with  tbe  amount  of  surface  al- 
lowed by  law.  This  said  lode,  vein,  ledge, 
or  deposit  hereby  located  and  claimed  as 
aforesaid  is  situated  in  Cooney  mining  dis- 
trict, Socorro  county,  territory  of  New  Mex- 
ico, and  is  bounded  and  described  as  fcrflows, 
to  wit:  Commencing  at  mouuiueat  where 
notice  Is  posted,  and  runuing  noi'therly  di- 
rection 1.500  feet  Corners  all  marked  as 
required  by  law.  Situated  about  1,500  feet 
north  of  Silver  creek.  Bounded  on  south  by 
the  Ollfton  Mine;  on  the  north  by  the  An- 
drew Jackson  Mine.  The  same  vein,  ledge, 
or  deposit  so  located  Is  the  Lexington  Mine, 
discovered  October  3rd,  1881.  Located  Oc- 
tober 3rd,  ISSl.  John  E.  liberie,  Locator. 
Witnesses:  L.  Johnson,  J.  W.  Foster.  Lex- 
ington Mine.  John  E.  Eberle,  I^ocator." 
Tbe  Andrew  Jackson  location  notice  Is  in 
the  same  language,  with  des<-riiition  as  fol- 
lows: •'Ccniiuiouclug  at  the  north  end  center 
monument  of  the  Lexington  Mine,  and  run- 
ning 1,5(K)  feet,  in  a  uortberlv  direction,  to 
a  monum.'nt  of  stone,  with  all  corners  mark- 
ed by  substantial  monuments  of  stoue.  ac- 
cording to  law.  and  Is  bounded  on  the  south 
by  Lexington  'Mine,  alwut  oue-balf  mile 


south  of  Mineral  creek.*'  Tbe  testimony 
tended  to  show  that  on  the  Clifton  Mine, 
located  In  1879,  annual  work  was  done  on 
the  lode,  down  to  and  including  the  year 
1882,  and  upon  each  of  the  other  mines  for 
the  years  1881  and  1882,  and  tbat  subse- 
quent to  1882  work  was  done  every  year 
upon  tbe  Clifton,  in  a  tunnel,  up  to  tbe  time 
of  commencing  tbis  suit.  There  was  also 
testimony  tbat  down  to  tbe  time  that  John- 
son conveyed  his  interest,  reserving  one- 
eighth  In  the  three  mines,  tbe  work  was 
done  by  tbe  means  fumlsbed  by  F.  X.  Eber- 
le, and  the  Joint  labors  of  the  other  two 
and  their  employes,  and  that  on  February, 
1889,  an  employ^  of  John  Eberle  sank  a 
shaft  on  the  Lexbsgtm,  to  a  depth  of  about 
12  feet,  at  an  expense  of  $10  per  foot. 
There  Is  some  evidence  tending  to  show 
that  the  purpose  of  the  timnel  upon  the  Clif- 
ton Mine  was  for  the  developing  and  holding 
of  It  and  the  other  three  claims,  and  tbat 
such  work  did  so  tend,  and  would,  in  all 
likelihood,  result  In  such  development,  if 
said  tunnel  were  sufficiently  extended.  Tha 
testimony  shows  that  shafts  were  sunk  onr 
the  lead  In  each  of  tbe  three  mines  at  the 
time  of  location.  Also,  there  was  testimony 
tending  to  show  that  the  defendants  were 
notified,  prior  to  their  going  upon  the  mines, 
tbat  the  timuel  on  tbe  Clifton  was  for  the 
purpose  of  developing  the  three  mines. 
There  was  also  testimony  showing  a  pur- 
chase by  plaintiff  from  Adam  Hugg,  one  of 
tbe  defendants,  of  bis  interest  in  the  three 
mines,  and  a  contract  accompanying  tbe 
purchase,  setting  fwtb  tbat  tiie  same  was 
made  by  plaintiff,  while  expressly  disclaim- 
ing any  acknowledgment  of  Interest  in 
Hugg,  Ijut  for  the  purpose  of  removing  a 
cloud  upon  plaintiff's  title.  It  was  shovm, 
also,  tbat  Hugg  located  in  ISSS  the  Can- 
solidated  Mine,  so  as  to  conflict  with  the 
Andrew  Jackson  location. 

Thomas  B.  Catron,  for  plaintiff  in  error. 
H.  li.  Pickett,  for  defendants  in  error. 

COLLIER,  J.  (after  stathig  the  facts).  We 
deem  it  unnecessary  to  comment  on  the  evi- 
dence submitted  by  the  plaintiff  as  to  there 
being  an  oral  agreement  between  him  and 
John  E.  Eberle  and  Langford  Johnson  for  a 
location  and  development  of  mines  for  the  bea- 
eflt  and  co-ownership  of  the  three;  of  work 
being  prosecuted  In  furtherance  of  said  agree- 
ment; and  of  a  tunnel  t>etng  run  on  the  CUf- 
ton Mine,  Intended,  and  reasonably  tending,  to 
develop  tbe  three  mines.  The  testimony  on 
these  points,  being  tmcontradlcted,  was  suffi- 
cient to  carry  plaintiff's  rase  to  the  jury,  If,  In 
law,  be  bad  a  locus  standi.  As  to  this,  we  wilt 
proceed  to  discuss. 

It  seemed  to  appear  to  the  court  below  that 
a  case  had  been  made  out  In  plaintiffs  favor 
so  completely,  aa  to  tbe  Clifton  Mine,  that  the 
jury  were  instructed  tbat.  as  to  it,  they  should 
return  a  verdict  in  plaintiff's  favor,    it  is  to 


Digitized  by  Google 


K.  U.) 


EBERLE  V.  GABMIGHAEL. 


97 


be  otnerred  that  U  plaintiff  was  entitled  to  re- 
cow  as  to  tbe  Clifton  Mine.  It  was  not  because 
ol  the  Qrigliial  location  beins  In  bis  name;  tw, 
as  a  matter  of  fiict,  It  was  located  la  tlie  name 
of  Langfwd  Jobnson  In  1870,  and  by  mibse- 
qaent  conveyances  the  title  came  Into  plaintiff, 
it  behiK  first  conr^ed  to  John  E.  Eberle,  and 
by  him  to  i^lntlff.  It  also  seemed  to  be  tbe 
diewy  of  tbe  court  below  thst  it  was  beyond 
dispute  that  the  tunnel  upon  the  Clifton  Mine, 
whatever  might  be  said  about  Its  t«idlnic  to 
develop  the  Lexington  and  Andrew  Jackson 
Mines,  was  at  least  annual  work,  under  the 
law,  on  tbe  Clifton,  sufficient  to  render  unim- 
peachable plaintiff's  ponessory  right.  We  have 
said  that  In  our  opinion  tbe  tunnel  work  on 
the  Clifton  should  be  considered  as  work  done 
for,  and  having  a  tendency  toward^  develop- 
ment of  it  and  the  other  two  mines,  and  that 
tbe  evidence  In  that  regard  was  snffident  to 
go  to  the  jury.  It  Is  well  settled  that,  when 
wrnal  adjoining  claims  are  held  in  common, 
work  for  tbe  benefit  of  all,  done  upon  any  one 
of  tliem,  in  a  given  year,  to  an  amount  equal 
to  that  required  to  be  done  upon  all,  meets  the 
requirements  of  the  mining  laws  of  tbe  United 
States.  Smelting  Co.  v.  Kemp,  104  U.  S-  036; 
Jackson  t.  Boby,  10ft  U.  S.  440.  3  Sup.  Ct. 
301;  Chambers  v.  Harrhigt<ai,  111  U.  S.  350, 
4  Sup.  Ct.  428. 

Let  us  Inquire,  then,  what  is  plaintiff's  status 
as  to  the  other  mines.  We  will  consider  first 
the  case  of  the  Lexington  Mine.  This  mine 
was  located  In  1S81  In  the  Individual  name  of 
Jobn  E.  Eberle,  who  conveyed  to  the  plaintiff, 
by  deed  duly  receded,  on  January  9,  1800. 
Tbe  status  of  that  mine,  tbsa,  seems  to  be 
tbat,  if  the  parol  agreement  respecting  the  lo- 
cation and  working  of  mines  was  not  effectual 
to  vest  an  Interest  in  F.  X.  Ebei'le  and  John- 
son, then  J(dm  E.  Eborle  bad  the  entire  interest, 
If  any  at  all,  by  virtue  of  the  location  in  1881, 
and,  if  said  agreement  was  so  effectual,  be  waa 
vested  with  a  two-thirds  interest  subsequent 
to  the  John8(Hi  conveyance,  In  1887;  and.  In 
either  event,  plaintiff  acquired  by  the  OHtvey- 
ance  of  1800  the  entire  interest  in  the  Lexing- 
ton Mine,  the  question  at  that  interest  being 
preserved  being  hereafter  considered.  It  also 
appears  that.  Inasmuch  as  the  Lexington  )Iine 
abuts  on  the  CUftoi.  the  Clifton  tunnel  could 
be  deemed,  if  it  and  tiie  CSIftcm  were  held  In 
common,  as  tending  to  develop  tbe  Lexington, 
even  If  the  Andrew  Jackson,  which  abuts  on 
the  Ijexlngton,  should  be  eonsldered  as  the 
property  of  strangers.  Tbere  Is  some  testlmo- 
sy  to  tbe  effect  that  In  the  spring  of  ISSD  one 
James  House  located  ground  that  conflicted 
with  the  Lexington  location;  but  it  la  of  so 
Blight  and  so  vague  a  cbaraoto*  that  It  shonld 
not  be  considered  as  militating  against  plain- 
tiff's right  to  go  to  the  jury,  If,  as  a  matter 
of  fact,  plaintiff  acquired,  by  Instmments  of 
ninveyance.  the  prior  interest  or  interests  In 
Ibat  mine.  If  plaintiff  had  acquired  tbe  entire 
Interest  in  both  the  CHfton  and  Lexlugttm 
Mines,  then  tbe  work  subsequent  to  January, 
18D0,  done  on  the  ttmnel,  having,  as  we  have 
T. 42p.no.  2— 7 


said  tbe  testimony  tends  to  show,  the  unspose 
and  tendency  to  det-elop  both,  it  was  work 
for  tbe  two  mines  Iwld  In  common,  if  they  were 
so  held.  It  la  admitted  In  the  brief  for  de- 
fendants In  error  thst  this  work  was  done 
continuously  every  year  on  the  Cllftcm  tunnel. 
It  apiKars,  therefor^  tbat  tbe  court  erred— so 
far,  at  least,  as  the  Lexington  Mine  la  con- 
cerned—in dh%ctlng  a  verdict  for  the  defend- 
ants, if  these  mines  were  held  in  comnMui. 
If  tbe  House  location  was  In  fiict  made,  and 
made  prior  to  Januai?,  1800,  what  we  here- 
atta  say  In  this  oplnim  In  refer«M»  to  the 
Adam  Hugg  location  of  the  Consolidated  Mine, 
so  Qir  as  the  Andrew  Jackson  is  concerned,  wUl 
apply  to  the  House  location,  aa  cwfllctlng  with 
the  Lexington  Mine,  aa  well  as  what  we  say 
about  the  mines  being  held  in  comnum. 

The  Andrew  Jackson  Mine  occupies  a  some- 
what dlffarent  status  firum  that  of  tiie  Lexing- 
tou,  Id  that  It  aiqpeara  by  undisputed  testi- 
mony that  In  1888  the  Consolidated  Mine  waa 
located  80  as  to  conflict  with  the  Andrew 
Jackson.  It  also  seems  to  be  true,  beyond 
question,  tbat  a  valid  location  could  have  been 
Initiated  at  the  time  by  Adam  Hugg,  unless 
the  Andrew  Jackscm,  Lexington,  and  Clifton 
Mtaies  were  held  In  common,  fltst  by  tiie  two 
Eborles  and  J(^9on,  and  subsequently  by  the 
two  Eberlea,  and  the  tunnel  work  was  dtne, 
and  had  the  purpose  and  t«idency  to  develop 
the  three  mines.  We  behig  satisfied,  as  al- 
ready remarked,  tbat  sucb  tunnel  work  was 
done,  and  bad  such  purpose  and  tendency,  or 
that  it  sufficiently  so  appears  for  the  pui^oses 
we  here  have,  we  are  left  to  consider  whether 
or  not  the  three  mines  were  held  in  common. 
The  fiict  that  the  location  was  In  tbe  name  of 
F.  X.  Eberle  alone  cannot,  In  thla  inquiry,  be 
considered,  because  it  conclusively  appears  tbat 
the  annual  assessment  work  upon  this  mine 
by  him,  as  sole  locate,  was  not  kept  up  as 
requU-ed  by  law  to  preserve  his  rights.  It  is 
certainly  true,  however,  toat  If  these  mines 
were  held  In  common,  and  this  tunnel  work 
contributing  to  the  development  of  the  three 
was  done  by  the  co-owners  with  tint  purpose, 
and  was  continuous,  and  raifflclent  ta  value  for 
tbe  three,  the  locaticm  of  the  coiuolldated  mine 
was  void,  so  far  as  it  conflicted  with  tbe  An- 
drew Jackson.  The  question  then  Is,  were  they 
held  In  common  at  that  date,  or,  ratb»,  does 
tbe  testimony  make  out  a  prima  fScle  case  hi 
this  regard?  In  the  case  of  Book  v.  Mining 
Co.,  58  Fed.  108,  it  appears  that  the  defendant 
was  the  owner  of  a  patented  mining  claim, 
and  procured  tlu^e  of  Its  employes  to  locate  In 
their  own  names,  and  at  the  expense  of,  and 
for  the  benefit  of,  the  defendant,  two  mining 
claims  contiguous  to  their  patented  mine;  one 
of  the  claims  behig  located  In  the  name  one 
employ^,  and  the  other  in  the  names  of  two 
other  employes,  '^'hile  these  mining  claims 
still  remained  In  the  names  of  the  locators,  the 
plaintiff  located  a  claim  conflicting  with  <me 
of  them,  and  soon  aft«*ward8  ssld  employes 
conveyed  to  defendant  company.  Prior  to  the 
conflicting  location  of  plaintiff,  defendant  be* 
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gan  the  construction  of  a  tunnel  for  the  pros- 
pecting and  development  of  the  mining  claims 
located  by  its  employes.  Title  in  the  mining 
company  was  held  good.  That  case  seems  on 
all  fours  with  the  case  at  bar,  except  that  the 
oral  agreement  here  was  for  the  Joint  benefit 
of  the  locators,  while  in  Bock  v.  Justice,  su- 
pra, it  was  not  for  the  benefit  of  the  locators 
themselves,  but  for  defendant.  A  fortiori,  it 
would  seem  that  the  locator  could  locate  for 
the  joint  benefit  of  himself,  if  he  can  locate  for 
the  benefit  of  another,  who  la  to  bear  the  ex- 
pense. Also,  it  would  appear  that  if  it  is  a 
holding  tn  common  between  one  and  another, 
for  whose  benefit  and  at  whoae  expense  the 
one  locatea,  there  la  much  more  reason  for 
saying  that  there  is  a  holding  in  common  be- 
tween two  for  whose  joint  benefit  dllTerait  lo- 
cations are  made.  Gore  r.  McBrayer,  IS  Cal. 
582;  Morltz  v.  LaveUe  (Oal.)  18  Pac.  803; 
Hiboor  v.  Reeding,  3  Mont.  13;  Murley  v. 
Ennts,  2  Colo.  800.  It  has  often  been  held 
that  an  oral  agreement  for  the  location  of  a 
mine  for  the  benefit  of  the  locator  and  others 
is  not  within  the  statute  of  frauds.  See  cases 
last  cited.  The  question  of  thus  creating  mere- 
ly an  equitable  title,  and  therefore  not  suffi- 
cient to  maintain  a  suit  in  ejectment,  cannot, 
we  think,  avail  here,  If  it  should  avail  at  oil, 
for  two  reasons:  One  reason  is  that,  so  far  as  the 
Jackson  Mine  Is  concerned,  if  the  legal  title 
was  not,  at  the  time  of  the  location  of  the 
Consolidated  Mine,  In  the  two  Eberles,  it  was 
In  the  plaintiff,  as  locator,  who  had  preserved 
his  rights  by  work  done  for  the  development 
of  the  claims  held  in  common;  and,  second,  the 
le^^l  title,  as  to  both  the  Lexington  and  An- 
drew Jacks<Hi  Mines,  had  been  ctmveyed  to 
plaintlfT  at  the  time  this  action  was  begiUL 
Whatever  our  statute  might  be  construed  to 
mean,  as  to  location,  we  think  it  certainly  true 
that  it  cannot  produce  the  result  that  an  oral 
agreement  for  such  location  nf  mines  for  the 
joint  benefit  of  the  locator  and  others  does  not 
make  a  holding  in  common  of  all  the  mines, 
which,  If  contiguous,  may  be  developed  by 
work  begun  on  one  of  the  mines,  or  even  off 
of  all  of  them,  if  intended  for  and  reasonably 
contributing  thereto,  as  this  would  be  to  over- 
ride an  act  of  congress.  Such  statutes  mnst  be 
construed  in  subordination  to  the  laws  of  con- 
gress, as  they  are  more  as  regulations  under 
those  laws  than  independent  legislation.  In 
Murl^  V.  Bnnis,  supra,— a  Colorado  case,— It 
Is  seen  that  local  stttntes  have  not  the  effect 
contended  for;  tibe  Col<»%do  statutes  embra- 
cing, as  does  ours,  mining  claims  under  the  head 
of  "Real  Estate,"  and  real  estate  being  con- 
veyed by  deed.  So  regarding  them,  we  at- 
tach no  significance  to  the  requirement  of  our 
statute  (Comp.  Laws,  S  1566)  that  the  names  of 
the  locators  must  be  recorded,  as  they  cannot 
modify  congressional  leg^alatlon  as  to  a  holding 
lu  common. 

The  only  remaining  question  we  deem  It  nec- 
essary to  notice  Is  as  to  whether  there  was 
a  valid  location  of  the  Lexington  and  Andrew 
Jackson  Mines.   Tbe  only  attack  made  on  the 


validity  of  location  which  appears  to  be  strong- 
ly pressed  on  this  court  Is  that  the  names  of 
three  persons  claimiiig  an  interest  in  each  mine 
located  should  have  appeared  on  each  location 
notice.  As  to  thic,  however,  it  is  replied  that 
in  our  opinion  the  legal  title  was  in  the  locator 
named  for  each  mine,  but  the  others  bad  such 
interest  with  him  as  constituted,  under  the 
mining  laws,  a  holding  in  common,  to  the  ex- 
tent, at  least,  of  making  work  done  for  devel- 
opment of  the  three  satisfy  the  law.  If  suffi- 
cient in  quantity  and  value.  It  makes  no  dif- 
ference whether  the  Inta-est  of  the  one  other 
than  the  locator  may  be  inchoate  or  equitable. 
The  statute  In  reference  to  co-owners  does  not, 
we  believe,  necessarily  mean  those  who  are 
vested  with  the  legal  title.  In  holding  this,  we 
do  not  go  to  the  length  of  the  decision  in  Book 
V.  Mining  Co.,  supra,  and  follow  tbe  iMlndple 
in  the  causes  we  have  cited. 

Our  conclusions,  summarized,  are  as  follows: 
(1)  The  location  of  the  Lexington  and  Andrew 
Jackson  Mines  are  prima  fade  valid,  and  the 
parol  agreement  establishing  (locations  being 
made  in  pursuance  th^eof)  a  holding  In  com- 
mon was  sufficiently  proven  for  a  Jury  to  pass 
upon  same.  (2)  The  work  In  constructing  a 
tunnel  beginning  on  the  CUfton  Mine  was  suf- 
ficiently shown,  as  to  purpose,  tendency,  con- 
tinuity, and  value,  to  make  a  prima  facie  case 
for  the  jury  to  consider,  (3)  There  was  such 
a  prima  t&cle  case  made,  under  the  above 
heads,  as  would  authorize  a  submission  to  tbe 
jury  undff  proper  COTistractlons  as  to  whether 
the  locations  upon  the  Lexington  and  Andrew 
Jackson  Mines  were  void  or  not  For  these  rea- 
sons It  is  ordered  and  adjudged  that  the  ruling 
of  the  court  below  in  Instructing  the  jury  to 
return  a  verdict  for  the  defendants  as  to  said 
mines  was  eciov,  and  that  It  be  set  aside;  that 
said  verdict  be  set  aside,  and  that  a  new  trial 
be  granted  to  plaintiff  In  error;  and  that  sold 
court  be  and  is  hereby  directed  to  place  this 
cause  on  the  calendar  for  trial  as  If  It  had  nev- 
er been  tried. 

SMITH,  a  X,  Gtmcnra,  LAUQHLIN,  J., 
dissents. 


JOHN  Y.  FABWBLL  CO.  v.  BOTOB  et  al. 

(Supreme  Court  of  Montana.    Nov.  4,  18%,) 

Rbfi,kvin— Falss  Ubfrbsbntatioks— Evidence— 
sofficibhot. 
1.  In  replevin  of  goods,  on  rescission  of  a 

sale,  against  B.,  d<Ang  bosinew  as  B.  &■  Co.,  a 
bank  which  had  attached  B.'a  stock,  and  the 
sheriff,  it  appeared  that  the  reports  of  the  com- 
mercial agencies  contained  statements  of  the 
fioancial  standiag  of  B.'s  firm,  but  omitted  to 
mention  a  note  of  $60,000  owing  by  B.  to  such 
bank;  that  in  a  letter  by  B.,  iu  the  firm's  name, 
he  referred  plaintiff  to  the  reports  of  tbe  com- 
mercial agencies,  and  said  they  were  the  re- 
norts  of  the  firm;  and  tltat  plaintiff  relied  on 
such  statements  iu  selling  B.  goods.  Held, 
that  a  judgment  for  plaintiff  was  sastalncd  by 
the  facts,  tiiongh  the  president  of  such  bank, 
who.  Id  sach  reports,  was  not  stated  to  be  a 
member  of  the  firm,  was  in  fact  a  niembw,  and 
was  to  take  oare  of  such  note. 
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2.  In  repleviQ,  on  a  rMcission  of  a  aale  of 
the  property,  it  was  not  error  to  admit  in  evi- 
dence old  commercial  reports,  for  the  purpose  of 
showing  that  a  large  indebtedness  of  defendant 
had  always  been  omitted  in  his  statements,  in 
connection  with  evidcace  that  in  the  later  re- 
ports he  had  stated  that  there  was  no  change 
in  the  financisl  condition  of  his  firm. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; William  O.  Speer,  Judge. 

Action  of  replevin  by  John  V.  Farwell 
Company  against  James  B.  Boyce,  Jr.,  the 
First  National  Bank  of  Butte,  and  John  K. 
Lloyd,  sheriff,  to  recover  goods  sold  by  plain- 
tiff to  defendant  Boyce,  and  attached  by  de- 
fendant bank.  From  a  Judgment  for  plain- 
tiff, defendants  the  First  National  Bank  of 
Butte  and  JoIul  S.  Uoyd,  Bberltt,  appeal. 
Affirmed, 

Respondent  -was  a  business  bouse  in  Cbl* 
cago.  Defendant  James  B.  Boyce,  Jr.,  was 
conducting  a  mercantile  business  in  the  city 
of  Butte,  Mont,  under  the  firm  name  of 
James  B.  Boyce,  Jr.,  &  Co.  Appellant  John 
E.  Uoyd  was  sherlfC  of  Silver  Bow  county. 
Tbe  First  National  Bank  of  Butte  was  a 
banking  institution  In  the  same  city.  Re- 
spondent sold  goods  to  James  R.  Boyce,  Jr., 
&  Co.  Afterwards  James  R.  Boyce,  Jr.,  & 
Co.  assigned  to  the  First  National  Bank.  For 
some  reason,  not  here  necessary  to  discuss, 
this  assignment  was  withdrawn,  and  the 
bank  brought  suit  against  said  Boyce,  Jr.,  & 
Co.  on  a  ¥00,000  note,  and  the  sheriff,  Lloyd, 
attached  the  stock  of  goods  of  Boyce,  Jr.,  & 
Ca  in  said  action.  Tbe  respondent  bi"ought 
this  action  of  replevin  against  Boyce,  Jr.,  & 
Co.,  tbe  banli,  and  the  sherifC,  demanding  the 
goods,  on  the  ground  that  Boyce  had  obtained 
the  same  from  respondent  by  false  represeu- 
tatiODs  as  to  his  credit  and  linanciul  standing. 
The  alleged  false  representations  were  that 
Boyce,  as  James  R.  Boyce,  Jr.,  &  Co.,  gave 
to  commercial  agents  a  statement  of  bis 
financial  standing,  aud  omitted  from  that 
sratement  the  fact  that  the  firm  of  James  R. 
Boyce,  Jr.,  &  Co.  owed  the  First  National 
Bank  the  $G0,000,  upon  which  iudebteduess 
the  bank,  as  above  stated,  afterwards  brought 
their  suit  The  case  was  tried  to  the  court 
without  a  jury.  The  decision  and  judgment 
were  in  favor  of  the  plaintiff.  Defendants 
Lloyd  and  the  bank  moved  for  a  new  trial. 
This  was  denied.  From  this  order  said  de- 
fendants appeal. 

Forbls  &  Forbis,  for  appellantfl.  Cknrbett  ft 
Welcome,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts). 
There  was  some  attempt  to  couteud,  on  tbe 
part  of  the  appellanta,  that  tbe  evidence  did 
not  show  that  Boyce  made  the  statements 
relied  upon,  to  tbe  commercial  ageucles.  We 
are  satisfied  that  the  evidence  established 
that  be  did  make  these  statements.  The 
statements  were  in  tbe  reports  of  the  com- 
mercial agencies.  They  were  made  for  the 
purpose  of  forming  a  basis  for  credit.  They 
Muitted  to  mention  Uie  note  of  $U0,000  of 


Boyce,  Jr.,  &  Co.  to  the  bank.  Boyce^  as  a 
witness,  made  some  evastre  statements  aa 
to  his  having  given  tbe  InfOTmatlon  to  the 
commei-cial  agencies,  but  In  a  letter  wblch  be 
wrote  to  respondent,  in  the  name  of  James  B. 
Boyce,  Jr.,  &  Co.,  he  referred  respcmdent  to 
the  reports  of  the  conunwclal  agencies,  and 
said  tliat  tUey  were  tbe  reports  of  the  firm. 
It  Is  also  penCectly  dear  that  respondent  re- 
lied upon  these  statements  in  selling  Boyce 
the  goods.  We  are  of  c^lnion  that  It  is  also 
clear  from  the  evidence  that  Boyce,  In  his 
statements  to  the  commercial  a^ocie^  know- 
ingly gave  them  the  false  reptwta.  Boyce 
was  a  witness  on  the  trial  He  does  not  de- 
ny that  the  firm  of  James  R.  Boyce,  Sr.,  & 
Co.  owed  the  First  National  Bank  ¥60,000,  on 
a  note,  at  the  time  when  he  made  the  re- 
ports to  the  commercial  agemdes.  He  did 
not  include  this  amount  In  his  report,  al- 
though he  states  In  his  testimony  that  he 
"didu't  owe  the  bank  anything.  The  firm 
owed  them,  I  didn't  The  firm  owed  at  the 
bank,  at  that  time,  sixty  thousand  doilars; 
In  the  general  neighborhood  of  sixty  thou- 
sand dollars."  He  gives  as  a  reason  far  not 
reporting  this  $60,000  debt  that  this  note  was 
to  the  First  National  Bank,  and  that  A.  J. 
Davis  was  president  of  that  bank,  and  that 
this  $00,000  note  represented  an  Interest 
which  A.  J.  Davis  had,  as  a  partner,  in  the 
business  of  James  R.  Boyce,  Jr.,  &  Co.,  and 
that  Davis,  owning  the  bank,  wag  to  protect 
that  note.  It  is  worth  noting,  perhaps,  how- 
ever, that  In  the  commercial  reports  A.  J.  Da- 
vis is  not  reported  as  a  partner  since  the  year 
18S8,  and  these  goods  were  sold,  and  the  last 
representations  were  mad^  in  1880.  We  do 
not  understand  that  It  made  any  difference 
whether  Davis  was  a  partner  or  not  Tbe 
firm  owed  the  bank  this  900,000.  The  bank 
could  enforce  that  claim  at  any  time,  by  suit 
and  did  enforce  It  and  closed  out  Mr.  Boyc^s 
whole  business.  Sven  U  It  were  true  that 
Davis  was  a  partner,  the  partnership  owed 
$00,000,  which  fact  the  partnership,  U  there 
were  any,  thmugh  Mr.  Boyce,  as  one  of  the 
partners,  concealed  in  Ita  report  to  the  com- 
mercial agencies.  It  Is  shown  that  Davis  was 
a  mulLimillionaire.  If  he  were  a  partner 
with  Boyce,  and  if  Boyce  had  reported  that 
fact  with  the  debt,  it  certainly  would  have 
raised  the  credit  of  the  firm  of  Boyce,  Jr.,  & 
Co.  But,  even  if  It  were  true  that  Davis  was 
a  partner,  the  firm,  through  Boyce,  made  a 
misrepresentation  of  fact  which  Boyce  knew 
to  be  false,  and  which  statement  respondeat 
relied  upon  In  selling  the  goods.  We  are  of 
opinion  that  the  evidence  as  to  the  false  rep- 
resentations is  sufficient  to  sustain  the  de- 
cision of  the  district  court. 

It  is  also  contended  by  appellants  that  tbe 
court  admitted  In  evidence  some  commercial 
reports  which  were  too  remote  from  the  date 
of  selling  the  goods.  But  they  were  Intro- 
duced for  the  purpose  of  showing  that  this 
$00,000  Indebtedness  had  always  been  omit- 
ted by  Boyce  In  his  statements,  and  that  In 
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the  later  reports  he  had  stated  that  there  { 
was  no  change  in  the  financial  condition  of 
the  firm  in  this  respect.  The  admission  of 
these  old  reports  was  confined  to  this  object, 
and  therein  we  thinli  there  was  no  error. 
■  There  is  no  substantial  contention  between 
the  parties  as  to  the  law  in  the  case,  and  we 
are  of  opinion  that  the  facts  fully  sustain  the 
decision.  The  order  denying  the  new  trial  Is 
affirmed. 

PEMBBRTON.  C.  3.^  and  HUNT,  J.,  cxm- 
cur. 


OAD8S-SHELT0N  HAT  GO.  t.  BOYCB 
et  al. 

DOB80N  et  al.  t.  SAME. 
(Supreme  Court  of  Montana.   Not.  4,  1895.) 

Appeal  from  district  court.  Silver  Bow  coun- 
ty: J.  J.  McHatton,  Judge. 

Two  actions  of  replevin, — one  by  Gauss-Shel- 
ton  Hat  Conipaiu>  sKainst  James  B.  Boyce,  Jr.. 
&  Co.,  and  the  other  hy  John  Dolwon  and  James 
Dobson  against  the  same  defendants.  From  a 
judenient  in  each  case  in  favor  of  plaintlffH,  de- 
zendanta  appeaL  Affirmed. 

Fort^  &  Forbia,  for  appellants.  Corbett  & 
Welcome,  for  respondents, 

PER  CURIAM.  These  cases  are  Bimilar  to 
that  of  John  V.  Farwell  Co.  v.  Boyce  (just  de- 
cided) 42  Pac.  98.  The  three  cases  were  all 
briefed  and  arcued  together,  and  counsel  stated 
that  the  decision  of  one  wonld  determine  the 
others.  The  judgment  and  order  denying  the 
new  trial  in  these  two  cases  are  therefore  af* 
firmed. 


STATE  T.  MITOHBLL. 
(Supreme  OonH  of  Montana.    Oct  21,  1895.) 

COMBTITDTIONAL  LlW— TiTLI  OF  AcTS. 

Pen.  Code  1895,  as  submitted,  contained 
a  chapter  number  9,  §§  360-367,  entitled  "Oam- 
ing,"  and  prohibiting  the  same.  Tliis  chaptn 
was  stricken  out,  and  sections  367  to  369a  were 
added  to  chapter  8,  allowing  certain  gamea. 
The  Code  as  passed  contained  tbree  chapters  9, 
under  different  parts,  titles,  and  subdivisions, 
one  of  wbidi  is  «ktitJed  "False  Weights  and 
Measnres,"  another  "Postponement  of  a  Tri- 
al," and  the  other  "Proceedings  against  Cor- 
porations." Act  Feb.  28,  18^  (passed  after 
the  adoption  of  the  Code),  entitled  "An  act  to 
amend  chapter  0  of  the  Penal  Code  of  the  state 
of  Montana,"  provides  that  such  chapter  be 
amended  by  striking  out  sections  S57  to  369a, 
inclusive,  and  inserting  a  section  (360)  whidi 
prohibits  opening  any  game  of  faro  or  any  bank- 
ing or  percentage  game  played  with  cards,  dice, 
or  any  device  for  money,  etc.  Beld,  that  such 
«ct  is  in  conflict  with  Const,  art.  5,  S  23,  provid- 
ing that  no  bill  shall  contain  more  than  one 
snbject,  which  shall  be  cleariy  CTpreased  in  its 
title. 

Appeal  from  district  coort,  Lewis  and 
Clarke  county;  Henry  N.  Blake,  Judge. 

Donald  Mitchell  was  acquitted  of  the  crime 
of  opening  a  faro  game,  and  the  state  ap- 
peals. Affirmed. 

H.  J.  HaskeU,  for  the  State.  B.  P.  Car- 
penter and  Toole  &  Wallace,  for  respond- 
ent 


HUNT,  J.  An  Information  was  filed 
against  the  defendant  accusing  blm  of  open- 
ing a  faro  game,  and  thus  violating  sec- 
tion 600,  c.  9,  Pen.  Code  1895.  The  secUon 
reads  as  follows:  "Every  person  who  deals, 
plays,  carries  on,  opens  or  causes  to  be  open- 
ed •  any  game  of  faro  •  •  •  or 
any  banking  or  jiereentage  game  played  with 
cards,  dice,  or  any  device  for  money,  •  •  • 
is  punishable  by  fine  not  less  than  two  ban- 
dred  dollars  nor  more  than  one  thousand 
dollars,  and  must  be  imprisoned  in  the  coun- 
ty ]all  until  such  fine  and  costs  of  prosecu- 
tion are  paid,  such  imprisonment  not  to  ex- 
ceed one  year,"  etc.  There  was  a  trial  to  a 
jury.  On  motion  of  the  defendant,  the  court 
charged  the  jnry  as  follows:  "This  Informa- 
tion is  based  upon  section  600  of  the  Penal 
Code  of  the  State  of  Montana.  The  agreed 
statement  of  facts  concerning  this  section 
which  was  filed  In  the  case  of  the  state 
against  Peter  Kelly,  by  the  agreement  of 
the  parties,  is  ofTered  In  evidence  in  this 
case.  For  the  reasons  given  in  the  oplni<ni 
of  the  court  in  that  case,  you  are  Instructed 
that  said  section  600  was  not  enacted  in  con- 
formity with  the  provisions  of  the  constlta- 
tion  of  this  state,  and  is  therefore  void;  and, 
for  this  reason,  you  are  further  instructed  to 
return  a  verdict  of  not  guilty."  The  defend- 
ant was  acquitted.  The  state  appeals.  Up- 
on the  trial,  an  agreed  statement  of  facts 
was  offered  In  evidence,  which  in  substance 
recited  the  various  acts  of  the  legislature 
bearing  upon  gambling,  and  recapitulating 
the  history  of  the  bills  affecting  the  sub- 
ject of  gambling.  These  matters  will  be 
more  fully  referred  to  later  on.  As  will  be 
noticed  by  the  instruction  of  the  court  to 
the  jury,  the  learned  Judge  of  the  district 
court  decided  that  the  section  numbered  600 
of  the  Penal  Code  of  the  state,  as  codified 
and  published,  has  no  validity,  and  was  not 
enacted  In  accordance  with  the  provisions  of 
the  constitntlon.  Whether  or  not  that  rul- 
ing was  correct  is  the  subject  of  the  re- 
view by  us. 

Counsel  for  all  parties  have  referred  the 
court  to  the  detailed  history  of  the  several 
bills  and  laws  bearing  upon  gaming,  to  the 
end  that  we  may  correctly  ascertain  the  ex- 
act condition  of  the  statute  under  which  the 
respondent  was  charged.  It  appears  by  the 
legislative  records  referred  to  that  on  Jan- 
uary 17,  1895,  House  Bill  35,  entitled  "A 
bill  for  an  act  to  establish  a  Penal  0>de 
for  the  State  of  Montana,"  was  introduced. 
By  a  suspension  of  the  rules,  the  bill  was 
read  a  first  and  Bec(»id  time  by  title  only, 
and  having  been  already  printed,  it  was  con- 
sidered printed,  and  referred  to  the  code 
committee.  The  printed  bill  referred  to  was 
the  Penal  Code,  as  reported  and  printed  in 
1892  by  the  code  commission  aKK)inted  to 
codify  the  criminal  and  civil  law  and  pro- 
cedure, and  to  revise,  compile,  and  arrange 
the  statute  laws  of  Montana,  pursuant  to  tiie 
act  of  March  14,  1888  (Seas.  Laws  1889,  Ik 
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IIG).  This  printed  bill  (or  proposed  Penal 
Code)  had  in  it  a  chapter  6,  headed  "Gam- 
intt,"  containing  seven  sections,  numbered 
3(»  to  307,  Inclusive.  (Penal  Code  as  report- 
ed for  adoption  in  1892,  p.  54.)  These  sev- 
eral sections  are  substantially  like  sections 
<iOO-G07,  c.  9,  Pen.  Code  1805,  or  like  sec- 
tions of  chapter  9,  p.  1071,  Pen.  Code,  San- 
ders' Ed.,  08  published  and  In  general  use. 
They  prohibited  playing  faro  or  any  bank- 
ing or  percentage  games  of  cards  or  dice  for 
money  or  any  representation  of  value.  This 
wIU  be  seen  by  referring  to  section  600, 
quoted  above.  On  January  23,  1895,  in  the 
legislature.  Bill  Xo.  35,  for  an  act  to  estab- 
lish the  Penal  Code,  was  reported  back  with 
certain  amendments.  Upon  the  House  Jour- 
nal for  January  24,  1895  (page  124),  we 
find  that  the  committee  on  the  codes  recom- 
mended the  adoption  of  the  Penal  Code, 
with  proposed  amendments.  The  [>articular 
amendment  affecting  gambling  was  to  strike 
out  "all  of  chapter  9,  p.  54,  of  the  Penal 
Code,  consisting  of  sections  300  to  307,  both 
inclusive;  •  •  •"  and  It  was  recommend- 
ed that  section  12  of  an  act  entitled  "An 
act  to  amend  an  act  entitled  'An  act  con- 
cerning licenses,'  approved  Sept.  14,  1887, 
be  substituted  as  section  357,  as  follows." 
Then  follow  the  provisions  of  the  act  of 
September  14,  1887,  fixing  the  licenses  to  be 
paid  by  persons  keeping  houses  or  saloons 
where  games  for  money  are  played,  and  Im- 
posing upon  those  who  violate  the  provisions 
of  the  section  the  same  penalties  originally 
Imposed  by  the  law  of  1887.  The  committee 
on  codes.  In  the  same  report,  also  recom- 
mended that  sections  1  to  13,  both  Inclusive, 
of  an  act  entitled  "  'An  act  to  prohibit  cer- 
tain gambling  games, '  and  fixing  penalties 
for  the  violation  thereof,'  passed  at  the  16th 
legislative  assembly,  and  approved  Febru- 
ary 20,  1889,  be  inserted  as  sections  358  to 
369a,  consecutively,  as  follows."  Then  fol- 
low the  several  sections  of  the  law  of  1889, 
which  counsel  designate  In  their  argument 
as  the  "Hunt  BUI  of  1889."  The  provisions 
of  this  law  prohibit  a  large  number  of  spec- 
ified gambling  games,  but  expressly  did  not 
prevent  or  prohibit  the  licensing  and  con- 
ducting, according  to  law,  of  the  games  call- 
ed "faro  bank"  and  "round  the  table  poker." 
The  recomm^datlon  of  the  committee  on 
codes  was  adopted  by  the  legislature,  and  on 
January  31st  the  Penal  Code  was  finally 
passed.  The  enrolled  bill  contains,  as  part 
of  chapter  18  of  title  9  of  part  I  of  the  act 
adopting  a  Penal  Code,  sections  numbered 
337  to  309a,  Inclnsive,  appr(^rlately  num- 
bered,  and  as  brought  Into  the  bill  by  the 
amendments  recommended  by  the  commit- 
tee on  codes,  hereinbefore  referred  to,  and 
ad<H>ted  on  January  24th.  We  therefore  had 
in  the  Penal  Code,  as  passed  by  the  legis- 
lature, no  chapter  9  under  the  head  of  "Gam- 
ing." It  was  wholly  wiped  out,  and  with  It 
went  the  law  which  prohibited  faro  and  cer- 
tain other  gambling  games.  But  the  legis- 


lature did  not  stop  there.   They  had  gone 
further,  and,  In  their  discretion  and  power, 
they  adopted  the  law  of  1889,  and  thus  ex- 
pressly authorized  certain  games  of  cards. 
Including  faro,  to  be  played  for  money,  and 
prevented  the  playing  of  such  others  as 
I  had  been  prohibited  before  the  adoption  of 
!  the  codes.  In  other  words,  they  were  not 
!  willing  to  abolish  gambling  entirely;  so  they 
j  rejected  the  recommendations  of  the  code 
i  commission,  and  restored  the  laws  to  the 
1  condition  they  were  in  when  the  legislature 
met.  In  doing  so,  they  saw  fit  to  annex  the 
provisions  of  the  re-enacted  law  of  1889 
to  chapter  8,  and  let  them  follow  in  regular 
numerical  order  the  last  section,  under  the 
head  of  "Lotteries." 

Now,  let  us  see  whether,  by  subsequent  ac- 
tion of  the  legislature,  this  express  permis- 
sion to  play  faro  and  certain  other  games, 
embodied  In  the  re-enacted  law  of  1889,  was 
revoked  by  any  repeal  or  other  valid  act  On 
February  4,  1895,  Senate  BiU  No.  48,  entitled 
"An  act  to  amend  chapter  9  of  the  Penal 
Code  of  the  State  of  Montana,"  was  Intro- 
duced. On  February  28,  1895,  his  bill  be- 
came a  law.  Its  title,  as  appears  by  the  en- 
rolled bill,  reads  as  follows:  "Senate  Bill 
I  No.  48,  'An  act  to  amend  chapter  nine  of  the 
I  Penal  Code  of  the  State  of  Montana.* "  It 
I  then  proceeded:  "Be  It  enacted  by  the  leg- 
1  Islative  assembly  of  the  State  of  Montana: 
!  Section  1.  That  chapter  9  of  the  Penal  Code 
I  of  the  State  of  Montana  be  amended  as  fol- 
I  lows:  Strike  out  sections  357-369a,  Inclu- 
i  sive,  and  Insert  in  lieu  thereof,  the  following: 
Section  360."  Section  360  of  this  senate  bill  Is 
substantially  the  same  as  the  printed  sec- 
tion 000,  c.  9  (enUUed  "Gaming")  p.  1071,  of 
the  Sanders'  Codes,  or  the  same  chapter,  same 
title,  of  the  Montana  Annotated  Codes  (vol- 
ume 2).  It  Is  somewhat  more  ample  than 
section  360,  originally  reported  by  the  code 
commissioner,  although,  doubtless,  the  gen- 
eral prohibition  against  gambling  would  have 
extended  to  all  games  for  money,  whether 
eniunerated  or  not  But,  as  said  before,  chap- 
ter 9,  concerning  gaming,  was  already  strick- 
en out  by  the  legislature;  Bill  No.  35,  for  & 
Penal  Code,  having  passed  both  branches 
some  five  days  before  Senate  Bill  No.  48  was 
Introduced.  The  Penal  Code  had  not  become 
a  law,  for  the  governor  did  not  approve  It 
until  February  19,  1895.  There  was  there- 
fore before  the  body  no  chapter  9  concerning 
gaming  to  be  amended  In  the  Penal  Code,  as 
chapter  10  followed  chapter  8.  There  were, 
however,  In  the  Penal  Code  or  House  Bill  No. 
35,  at  the  time  of  its  passage,  as  "An  act  to 
establish  a  Penal  Code,"  and  as  appears  by 
the  enrolled  bill,  three  chapters  9,  under  dif- 
ferent parts,  titles,  and  subdivisions.  One 
chapter  9  Is  entided  "False  Weights  and 
Measures,"  and  pertains  only  to  matters  ap- 
propriate to  its  heading  (sections  960-963. 
Pen.  Code  1895).  Another  chapter  9,  headed 
"Postponement  of  a  Trial,"  relates  entirely 
to  any  continuances  which  a  defendant  or  the 
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state  may  desire  In  criminal  cases  (sectlona 
aoiO-2014,  Pen.  Code  18U5).  Another  chap- 
ter 0  Is  ^titled  "Proceedinga  against  Corpo- 
rations," and  relates  entirely  to  indictmenta 
or  Informations  found  or  filed  agolnat  a  coi> 
poratlon  within  the  state  (Bectitma  2670- 
laiQ,  Pen.  Code  1890). 

The  senate  bill  must  be  regarded  as  an  In- 
dependent bill.  So  that,  even  U  the  legisla- 
ture, by  the  senate  bill,  could  hare  amended 
the  Penal  Code,  regarding  the  latter  as  an- 
other bill  which  had  not  yet  become  a  lawi 
what  one  of  the  three  existing  chapters  9  did 
the  Senate  Bill  Na  48  refer  to?  The  consti- 
tution will  easily  guide  us  to  a  conclusive  an- 
swer. "No  blU,  except  general  ai^roprlatlon 
billB,  and  bills  ftx  the  codification  and  gen- 
eral revision  of  the  laws,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title;  but  if  any 
subject  shall  be  embraced  In  any  act  which 
shall  not  be  expresaedlatbetitle,suchactshall 
be  Told  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed."  Const  Mont,  art  5,  I 
23.  "Xo  law  shall  be  revised  or  amended,  or 
the  provisions  thereof  ractmded  by  reference 
to  its  title  only,  but  so  much  thereof  as  is 
revised,  amended  or  extended,  shall  lie  re- 
enacted  and  published  at  length."  Id.  f  25. 
Who  could  ever  tell  by  the  title  of  the  act  that 
it  related  to  any  particiilar  one  of  the  several 
subjects  Included  in  the  several  chapters 
numbered  0  in  the  Penal  Code?  There  was 
not  even  a  reference  to  a  "title,"  or  a  "sub- 
ject" or  a  "part"  of  the  many  titles  and  sub- 
jects, and  of  the  several  tmrts  of  the  Code 
sought  to  be  altered  by  the  bill.  Was  any 
subject  clearly  expressed  In  such  a  title? 
Manifestly  not  Its  ambiguousness  Is  too 
Iilaln  to  require  comtnout.  Referring  to  a 
similar  act  the  Xew  York  court  of  appeals 
said:  "To  sanction  such  a  procedure  would 
be  to  override  and  nullify  a  clear,  plain  and 
mandatory  provision  of  the  constitution." 
People  T.  Hills,  35  N.  Y.  440.  The  authori- 
ties h(dd  that  formerly  the  title  was  no  part 
ot  the  act  (Lane  v.  Missoula  Co.,  G  Mont  480, 
13  Pac.  130);  but  under  constitutional  man- 
dates like  that  of  Montana,  quoted  above,  it 
is  an  IndlsiKJnsable  part  of  every  act  (Suth. 
St  Const.  8  8G).  Whether  the  reference  to 
the  subject  may  bo  meager  or  not  we  need  not 
now  decide,  but  it  seems  tliat  the  true  and  ac- 
tual subject  should  be  expressed.  Mayor, 
etc.,  V.  Colgate,  12  N.  T.  t4C;  State  v.  Miller, 
^  Mo.  405;  Tlngue  v.  Village  of  Port  Ches- 
ter, 101  N,  Y.  204,  4  X.  E.  023;  and  cases  re- 
ferred to  In  note  to  Davis  v.  State,  01  Am. 
Dec.  i\37.  The  objects  of  requiring  an  ex- 
pi-esslon  of  the  subject  In  the  title  are  thus 
clearly  stated  by  Judge  Cooley  (paRo  175. 
Const.  Llm.):  "It  may  therefore  be  assumed 
08  settled  that  the  pui-pose  of  these  provl- 
Bitms  was:  First,  to  prevent  hodgepodge  or 
'log^ndllug'  Icf^islatlon;  second,  to  prevent 
surprise  or  fraud  uimn  tbe  legislature  bj 
meaus  of  provisions  In  bills  of  which  the  ti- 
tles gave  no  iutlmatlou,  and  which  might 


therefore  be  overlooked  and  carelessly  and 
unintentionally  adopted;  and,  third,  to  ffliriy 
apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  Is  usually  made, 
of  the  subjects  of  legislation  that  are  being 
considered,  In  order  that  th^  may  have  op- 
portunity of  being  heard  thereon,  by  petition 
or  otherwise,  If  thqy  shall  so  desire.  *  *  • 
The  general  purpose  of  those  provisions  Is 
accomplished  when  a  law  has  but  one  general 
object,  which  Is  fairly  indicated  by  Its  title. 
To  require  every  end  and  means  necessary  or 
convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  sep- 
arate act  relating  to  that  alone,  wtnild  not 
only  be  unreasonable,  but  would  actually  ren- 
der legislation  impossible."  Vide  extended 
note  to  Da^  v.  State,  61  Am.  Dec.  337. 

Our  imperative  du^  Is  to  upht^  the  con- 
stitutlon  when  a  statute  conflicts  with  It 
Whether  the  l^lslatlon  being  inquired  into  la 
good  or  bad,  moral  or  immoral,  in  its  tenden- 
cies, cannot  enter  Into  our  examinati<m  of  tiie 
questions  Involved.  If  the  legislature  has 
violated  constitutional  commands  in  the  en- 
actment of  the  senate  bill  now  printed  as  a 
law  of  the  Penal  Code,  we  must  declare  that 
it  has.  It  were  far  better  at  this  time.  In  the 
early  history  of  this  new  state,  that  a  legis- 
lative act  be  declared  invalid  than  that  prece- 
dent be  set  by  which  plain  provisiona  of  the 
constitution  may  be  nullified  by  loose  and 
questionable  interpretations  of  our  funda- 
mental law.  State  v.  Tooker,  15  Mont  8,  37 
Pac.  810.  Being  of  opinion  that  the  senate 
bill  printed  as  sections  000  to  607  of  the 
Penal  Code  did  not  clearly  express  any  sub- 
ject in  its  title.  It  follows  that  It  was  passed 
In  violation  of  the  constitution.  As  a  conse- 
quence, the  sections  of  said  act  have  no  prop- 
er place  In  the  published  Codes,  and  should 
be  expunged  therefrom.  Respondent  con- 
cedes that  the  same  laws  which  were  In 
force  In  18S9,  re-enacted  as  part  of  chapter  S 
(sections  357-36!)a),  Pen.  Code,  are  iLlIre,  and 
niuist  control  now.  The  order  of  the  district 
court  directing  the  acquittal  of  the  defendant 
is  afiirmed. 

PEMBERTOX,  C.  X,  and  DB  WITT,  J., 
concur. 


KIMPTOX  T.  JUBITJ3E  PLACER  MIX.  CO. 
et  al. 

(Supreme  Court  of  Moutuna.    Oct  21,  1895.) 

RitnEAHiso— Whes  Allowed. 
After  a  remittitur  is  ittHiieil,  and  the  time 
for  relieiiriiiR  expires,  and  judgment  is  entered 
bolow  pursuniit  to  tlio  ju(l;:ment  on  appeal,  a 
relienrinK  will  be  denied,  iu  the  nbseuce  of  fraud 
or  mistake  in  iBsuioK  the  remittitar. 

On  rehearing.  Dcnleil.  ' 
For  former  report,  see  41  Pac.  137. ' 

PKll  CURIAM.  After  the  decision  of  tills 
case,  we  were  of  opinion  tbat  perhaps  we 
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Bboiild  bave  exerdsed  tin  dlBcretlon  given  us 
by  section  441,  Code  Civ.  Proc.  1887,  by  grant- 
ing a  new  trial.  Instead  of  ordei'lng  Judgment 
Scliroeder  t.  Insurance  Oa,  (10  CaL  468;  £li- 
riclis  T.  De  MIU,  TQ  N.  Y.  370,  370;  Thomas 
v.  Insurance  Co.,  OU  N,  Y.  225,  1  N.  E.  772; 
Guernsey  v.  MUler,  80  N.  Y.  181.  We  there- 
fore, on  our  own  motion,  ordered  a  reboarlng, 
hut  upon  the  rdiearlng  it  appeared  that  the 
time  for  the  samo,  under  the  rules,  had  expired; 
that  the  remltutur  bad  been  sent  to  tlie  dis- 
trict court,  and  Judgment  thereon  entered  In 
accordance  tberewlth.  After  a  remittitur  Is 
issued,  and  the  time  for  r^iearlng  expires,  and 
Judgment  is  enttred  in  the  district  court  In 
pursuance  to  the  Judgment  of  this  court,  and 
It  appears  tbut  there  has  been  no  fraud.  Im- 
position, mistake,  or  Inadvertence  in  Issuing 
the  remittitur,  we  are  not  siifflclently  satisfied 
tbat  we  still  bare  Jurisdlctkm  of  the  case  to 
Justify  us  in  how  rebearlng  the  appeal.  Min- 
ing Oa  T.  Hotter,  1  Mont.  429;  Blanc  t.  Bow- 
man, 22  CaL  24;  Kowland  t.  KreyeuhaRen,  24 
Cal.  S2;  People  t.  McDermott,  97  Cal.  247, 
32  rac.  7;  People  v.  Village  of  NeUlston,  70 
N.  X.  638;  Hazard  t.  Cole,  1  Idaho,  3(6;  Del- 
aplaine  t.  Bergen,  T  Hill,  661;  Latson  t. 
Wallace,  0  How.  Prac  334;  Haynes,  New 
aiials  &  App.  f  293.  Tba  original  Judgment 
of  this  court  must  remain. 


STATB  ex  nd.  KOCH  r.  WRIGHT,  State 
Treasurer. 

(Supreme  Court  of  MoDtfluft.  Oct.  21,  18»5.) 
Duties  or  Statb  Trbasurer — Bonds  —  AoRtcoL- 

TDHAL  COLLEOB. 

Under  the  express  provisioa  of  Pol.  Code 
18K>.  §  lC3i^  the  state  treasurer  in  bound  to 
turn  over  to  the  treasurer  of  the  state  afrricul- 
taral  collepe  the  proceeds  of  the  Rale  of  honds 
issued,  under  section  1030,  for  the  benefit  of 
said  collefce,  immediately  od  receipt  of  the  mon- 
ey; and  the  proper  diaburacmunt  of  such  fund 
is  a  matter  with  which  the  state  treasurer  has 
no  concern. 

Alternative  writ  of  mandamus  by  the  state 
of  Mmtona,  on  the  relation  of  Peter  Koch, 
to  compel  Frederick  W.  Wright,  as  state 
treasurer,  to  turn  over  to  relator,  as  treas- 
urer of  the  state  ogricultmnl  college,  the  pro- 
ceeds of  the  sale  of  certain  state  bonds.  Writ 
made  permanent. 

This  mattff  Is  for  hearing  on  the  return 
of  an  alternative  writ  of  mandamus.  It  ap- 
pears by  the  affidavit  of  the  relatw  that  he 
is  the  treasurer  of  the  agricultural  cdlese 
of  the  state,  and  that  the  respondent  is  the 
state  treasurer.  It  further  appears  that  the 
state  board  of  land  ccnnmisslcHierB  Issued 
bonds  In  the  sum  of  $100,000,  pursuant  to  the 
provisions  of  section  1G30  of  the  Pcdltlcal 
Code  of  1895.  These  bonds  were  sold  under 
the  provisions  of  section  1G34.  Sections 
1033  and  1636  provide  as  follows:  '"Hie  mon- 
ey derived  from  the  sale  of  said  bonds  shall 
be  used  to  end,  furnish  and  equip  buildings 
for  the  use  and  benefit  of  the  agricultural 
college  of  the  state  of  Montana,  at  the  city 


WEIGHT.  lOa 

of  Bozeman,  in  said  state."  "Immediately 
upon  the  receipt  of  the  money,  the  proceeds 
of  the  sale  of  said  bonds,  the  state  treasurer 
shall  turn  the  same  over  to  the  treasurer  of 
the  agricultural  college,  and  it  shall  be  dis- 
bursed by  Iiim,  on  orders  of  the  executive 
board  of  the  said  agricultural  college,  in  the 
erection  or  furnishing  of  a  suitable  build- 
ing or  buildings  for  the  use  and  lieuefit  of 
the  agricultural  college,  upcm  plans  and  speci- 
fications first  submitted  to  and  approved  hy 
the  Btete  board  of  education;  provided,  how- 
ever, that  the  general  supervislrai  of  the  ctm- 
stmctlon  and  erection  of  such  building  or 
buildings,  and  the  furnishing  and  equipping 
thereof,  shall  be  under  the  control  ot  the 
state  board  of  education."  The  affidavit  fur- 
ther states  that  the  purchase  price  was  to 
be  paid  in  installments,  and  that  $3(^000  had 
been  paid  to  the  respondent,  and  that  the  re- 
spondent, although  requested  so  to  do,  has 
not  turned  over  said  sum  to  the  relator,  as 
treasure  of  the  agricultural  ctdl^;  that 
plans  and  specifications  for  the  erection  and 
furnishing  of  the  buildings  for  said  college 
have  becu  prepared,  under  the  supervision  of 
the  executive  board  of  the  college,  and  adopt- 
ed by  said  board,  and  approved  by  the  state 
board  of  education.  The  affidavit  prays  that 
an  alternative  writ  be  Issued,  requiring  re-j 
spondent  to  turn  over  the  mwey  to  relator, 
or  show  cause  why  he  has  not  done  so.  The 
respondent  filed  an  answer.  He  admitted 
tbat,  ot  said  sum  of  $30,000,  th»e  was  In 
his  possession  $29,155.33.  The  difference  be-| 
tween  this  sum  and  $30,000,  the  respwdent 
alleges,  Is  not  In  his  possessiw,  but  has 
been  expended  for  tlie  benefit  of  the  agri-j 
cultural  c<41ege,  under  the  supervlsian  ot  the 
state  board  of  education.  Kdator  concedes 
that  he  cannot  demand  thte  difference  in  this' 
proceeding,  and  asks  that  there  be  turned 
over  to  him  only  the  sum  which  the  state 
treasurer  admits  to  be  In  his  bands.  The  an- 
swer further  sets  up  the  fbct  that  plana  and 
spedficatlooi  had  been  prepared,  and  an, 
anddtect  employed,  by  the  stete  board  of  ed- 
ucation; that  the  state  board  of  educatloa 
have  no  other  funds  at  Iheir  dlspoaal  for 
continuing  the  erection  of  the'  agricultural 
college.  It  sete  up  in  full  what  baa  been 
done  by  the  stete  board,  and  that  the  state 
board  of  education  has  the  sole  and  exclu- 
sive power  and  authority  to  make  and  let 
coutracte  for  the  erection  and  furnishing  of 
any  and  oil  buildings  for  the  use  and  bene- 
fit of  the  agricultural  college,  and  that  the 
executive  board  of  the  agricultural  coUege  la 
under  the  control,  direction,  and  suxiervlslon 
of  the  stete  board  of  educatlmi,  and  has  no 
power  or  authority  to  make  any  contracts 
for  the  erection  or  furnishing  of  the  build- 
ings for  the  agricultural  college,  or  to  draw 
any  orders  for  the  payment  for  such  services 
and  expenses.  The  relator  filed  a  demurrer 
to  this  answer,  to  the  effect  tbat  it  did  not 
constitute  any  defense  to  the  writ  here- 
tofore Issued. 
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Hartman  &  HnrtmaD,  for  relator.  H.  X 
Easkell,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facts).  The 
demurrer  to  the  respondent's  answer  must  be 
sustaiued.  The  question  before  this  court 
now  Is  simply  as  to  the  custodianship  of  the 
money  received  from  the  sale  of  the  agricul- 
tural  college  bonds.  Section  1636,  Pol  Code 
1S05,  directs  that  Immediately  upon  the  re- 
ceipt of  this  money,  tbe  proceeds  for  the 
sale  of  these  bonds,  the  state  treasurer  shall 
turn  over  the  same  to  the  treasurer  of  the 
agricultural  coUege.  The  answer  sets  up  no 
reason  why  this  statute  should  not  be  obeyed. 
It  simply  allegee,  at  great  length,  the  actions 
of  the  state  board  of  education.  It  recites 
tlie  law  as  to  the  disbursement  of  the  mraiey, 
and  the  supervision  and  construction  of  the 
agricultural  coUege  buildings.  There  is  no 
question  here  about  the  disbursement  of  the 
m<Hiey,  and  no  question  before  the  court  as 
to  the  supervision  of  the  construction  of  the 
college  buildings  by  the  state  hoard  of  edu- 
cation. Those  are  all  matters  controlled  by 
the  statute  (Pol.  Code  1805,  §  1636).  It  Is 
presumed  that  the  executive  board  of  the 
college  and  the  state  board  of  education  are 
doing  their  duty.  While  the  respective  par- 
tles  are  performing  their  duties,  section  1636 
expressly  provides  who  shall  be  custodian  of 
tlie  funds.  That  custodian  Is  the  treasurer 
of  the  agricultural  college.  Let  the  alterna- 
tive writ  be  made  permanent. 

PEMBEHTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


CLARK  v.  BOARD  OF  COM'RS  OF 
SILVEH  BOW  COUNTY. 

(Supreme  Court  of  Montana.    Nov.  4,  1895.) 

CONBTITUTIOXAL  LaW  —  RbDCOTION  OP  OFFICER'S 

Salary  dorixo  Term  of  Office. 

Act  Marrh  6.  1891,  reilnrinp  the  salary 
ot  the  clerk  of  the  diBtrict  court  from  that  al- 
lowed by  the  law  in  exiatoiice  at  the  time  of  bis 
election,  which  was  the  same  as  allowed  under 
the  territorial  lecislatnrp,  does  not  violate  Const. 
Sch£^d^le.  §  5,  providing  tliat  elerks  of  the  dia- 
tJ-ict  courtji,  "until  otherwise  provided  Ijy  law,*' 
shall  he  eutitlcd  to  the  Kauie  feea  as  nre  now 
nrovided  hv  law  for  clerks  of  the  district  courts 
of  the  territory. 

Appeal  from  district  court,  Silver  Bow  coim- 
ty;  J.  J.  McIIatton,  Judge. 

Action  by  W.  L.  Clark  against  tbe  board  of 
county  commissioners  of  i^llver  Bow  comity. 
There  was  a  judgment  for  defendant,  and 
plaintiff  apiieals.  Atlirmed. 

This  case  was  tried  In  the  pourt  below  on 
an  agreed  statement  of  facts.  The  plaintiCF 
was  elected  clerk  of  the  district  court  in  and 
for  Silver  Bow  county  upon  the  admission  of 
the  state  Into  the  Union,  and  at  the  time  of 
The  lustltution  of  this  suit  was  holding  siiid 
nfHcc  under  said  election,  and  was  entitled  to 
such  fees  and  coiupeiimtiou  as  such  clerk  as 


were  prescribed  by  law  at  the  time  of  his  elec- 
tion. On  the  6th  day  of  March,  1891,  and 
during  the  tenn  of  office  at  said  plaintiff,  and 
after  bla  election  and  qualification,  the  leg- 
islative anembly  of  the  state  enacted  a  stat- 
ute entitled  "An  act  concerning  compensation 
of  county,  district  and  township  officers," 
which  act  fixed  the  compensation  of  the  clwk 
<tf  said  district  court  at  tbe  sum  of  three  thou- 
sand dollars  per  annum,  which  was  a  reduc- 
tltm  in  the  compensation  of  said  clerk  from 
that  allowed  by  the  law  in  existence  at  the 
time  of  his  election  and  qualification.  Tbs 
question  submitted  to  the  court  below  was  as 
to  whether  the  act  of  March  6,  1801,  was  cm- 
stitutlonal  as  to  tbe  office  of  clerk  of  the  dis- 
trict court,  held  by  the  idabitlff  at  tbe  time  of 
its  enactm^t.  Tlie  court  held  the  law  In 
question  to  be  constitutional,  dismissed  the 
case,  and  entered  judgment  against  tbe  plaln- 
tltr  for  costs.  Frum  this  judgment  the  plain- 
tiff appeals. 

Forbls  &  Fcx-bis,  t(x  appellant.  H.  J.  Has- 
kell, for  respondent 

PEAIBEKTON.  C.  J.  (after  stating  the  facts). 
'Vhe  constitutionality  of  the  law  In  questicHi, 
lu  so  far  as  it  was  applicable  to  sheriffs  elected 
at  the  same  time  the  plaintiff  In  this  suit  was 
olwted,  was  deteroilued  by  this  court  in  Lloyd 
V.  Silver  Bow  Co.,  11  Mont.  408,  28  Pac.  453, 
in  wlifth  case  the  constitutionality  of  tlie  law 
wa»  sustained.  In  that  case  it  was  contended 
that  the  law  in  question  was  violative  of,  and 
contravened  article  G,  8  31,  of  the  constitution. 
'J'he  plaintiff  In  the  case  at  bar  contends  that 
Lloyd  V.  Silver  Bow  Co.  is  not  decisive  of  this 
cafie,  claiming  that  the  act  in  question  Is  in 
violation  of  Bcctlon  5  of  the  Schedule,  which  It 
is  urged  is  specially  applicable  to  clerks  of 
the  district  court  elected  at  the  time  this  plain- 
tiff was  elected.  Section  5  of  the  Schedule  Is 
as  follows:  "Clerks  of  district  courts,  imtll 
otherwise  provided  by  law,  shall  each  p«form 
the  duties  and  be  entitled  to  the  same  fees  as 
now  provided  by  law  for  clerks  of  the  district 
courts  of  the  territory,  and  until  othenvise  pro- 
vided by  law  shall  also  perform  the  services 
and  He  entitled  to  fees  therefor  that  are  now 
provided  for  clerks  of  probate  court."  This 
settion  provides  that  clerks  of  the  district 
courts  of  the  state  elected  when  plaintiff  was 
shall  be  entitled  to  such  fees  as  clerks  of  the 
district  courts  of  the  territory  were  entitled  to 
under  the  law^a  then  in  force,  until  othei'wlse 
provided  by  law.  This  section  clearly  gives 
the  ijower  to  the  legislature  to  change  or  fix 
tlie  fees  or  compensation  of  such  clerks.  There 
Is  no  restriction  as  to  when  tbe  legislature  may 
do  so.  It  is  evidtmt  that  the  l^islature  may 
do  so  whenever  In  Its  wlMlom  it  sees  fit,  wheth- 
er during  the  term  of  ofiice  to.  which  tiie  clerk 
had  been  elected  or  afterwards.  We  think 
tbo  most  that  can  be  claimed  imder  this  sec- 
tion by  the  plaintiff  Is  that  he  was  entitled  to 
collect  and  receive  such  fees  as  were  provided 
by  law  as  the  fees  of  clerks  of  district  courts 
of  the  territory,  until  the  legislature  provided 
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other  fees  and  compenratlon  for  clerks  of  the 
district  courts  of  the  state.  The  rule  goveni- 
ing  cunstitutiomil  and  statutory  construction  in 
such  vmvs  Is  fully  discussed  and  clearly  an- 
iiouuceti  by  this  coui't  In  the  Lloyd  Case,  above 
referrpd  to,  and  we  do  not  think  it  would  be 
prolttahle  to  treat  the  matter  fm-tber  in  ibis 
case.  We  tbiuk  the  Judgment  sbould  be  af- 
lirmed,  and  it  Is  bo  ordered, 

DB  WITT  and  HUNT,  JJ.,  concur. 


ECCI-ESTON  T.  HETTINQ  et  al. 
(Sapreme  Court  of  Ifontana.    Not.  4,  ISKi.) 

Mechasio'b  Lies — Sl'bcontbactoh. 

Where  parties  contracted  to  furnish  ties 
to  a  railroad  company,  to  be  used  in  the  con- 
Btmction  of  the  road,  and  afterwards  sublet 
the  contract  to  one  who  contracted  with  plain- 
tiff to  haul  and  delirer  the  ties,  plaintiff  waa 
"ii  titled  to  a  mechanic's  lien  for  his  labor. 
Duicnan  v.  Montana  Club,  40  Fac.  2&4,  fol- 
lowed. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  toy  H.  H.  Eccleston  against  O.  N. 
Hettlng  and  others  to  enforce  a  mechanic's 
lien.  Tbere  was  Judgment  for  defendants,  and 
plaintiff  appeals.  Keversed. 

This  is  an  action  on  an  account,  and  to  fore- 
cloae  a  mechanic's  Uen.  The  defendant  the 
Butte,  Anaconda  &  Pacific  Railway  Company 
demurred  to  the  complaint.  The  demurrer 
was  sustained,  and  Judgment  entered  for  tbat 
defendant.  PlalntUF  appeals.  The  complaint 
set  forth  that  the  railroad  company  is  the 
owner  of  certain  land,  to  wit,  a  roadbed,  with 
the  railroad  tmck  thereon  (describing  it  par- 
ticularly); that  Carroll  &  Co.  entered  into  a 
contract  with  the  railroad  company,  agreeing 
to  fumlsb  certain  ties  to  the  company,  to  be 
used  in  the  construction  of  their  railroad;  that 
Carroll  &  Co.  entered  into  a  contract  with  the 
defendant  Hetting  to  furnish  said  ties  to  the 
railroad  company;  that  Hetting  entered  into 
a  contract  with  plaintiff  to  haul  said  ties  from 
the  place  where  they  were  cut,  and  deliver 
the  same  at  a  point  on  the  right  of  way  of  the 
railroad  company,  for  13^^  cents  apiece;  that 
plaintiff  so  hauled  2,757  ties,  the  contract  price 
of  which  was  $372.19;  that  upon  said  smn 
there  Is  still  due  *'281.24.  The  complaint  then 
sets  up  further  the  proper  allegations  showing 
the  obtaining  of  a  lien  against  the  said  real 
estate  of  the  railroad  company.  These  allega- 
tions need  not  t>e  recited,  as  what  we  have 
heretofore  detailed  gives  the  portion  of  the 
complaint  as  to  which  the  contention  upon  the 
demurrer  was  decided. 

OllTer  M.  Hall,  ft>r  appellant.  Wm.  Scallon, 
for  respondents. 

DE  WITT,  J.  (after  staUng  the  facts).  That 
a  8ut)contractor  of  a  subcontractor  in  the  third 
degree  Is  entitled  to  a  lien,  under  our  statute, 
was  decided  in  Dulgnan  v.  Montana  Club,  16 
Mont.  — ,  40  Pac.  204,  which  case  follows  to 
Its  legitimate  conclusion  the  views  which  had 


been  expressed  preliminary  thereto  In  the  case 
of  Merrlgan  v.  English,  9  Mont.  113,  22  Pac. 
454.  We  are  of  opinion  that  the  facts  lu  this 
case  bring  It  within  the  interpretation  of  the 
statute  made  In  the  case  of  Duignan  v.  Mon- 
tana Club.  Here,  Carroll  &  Co.  were  the  con- 
tractors, Hetting  was  subcontractor,  and  the 
plaintiff  the  second  subcontractor.  We  do  not 
think  that  Carroll's  contract  was  simply  for  a 
sale  and  delivery  of  the  ties.  It  was  fw  the 
furnishing  of  ties  to  the  railroad  company,  to 
be  used  in  the  construction  of  the  railroad. 
They  were  used  hi  the  construction  of  the 
railroad.  The  contract  was  to  furnish  the 
ties, — to  deliver  them  complete  and  ready  for 
use.  The  constituent  elements  of  the  final  re- 
sult to  be  produced  were  the  cutting  and  pre- 
paring of  the  ties,  and  ddlverlng  them  to  the 
railroad  company  at  a  point  on  their  line. 
This  contract  was  sublet  to  Hetting.  One  of 
the  elements  for  the  complete  result  was  sub- 
let by  Hetting  to  the  plaintiff,  to  wit,  the  mov- 
ing of  the  ties  to  the  railroad.  Hetting  did 
not  employ  plaintiff  as  a  teamster,  or  as  a  serv- 
ant In  any  way.  It  is  urged  by  respondents 
that  (me  may  not  have  a  lien  for  freight,  but 
this  Is  not  a  question  of  freight.  The  hauling 
of  the  ties  was  a  constituent  and  absolutely 
essential  element  In  the  main  contract,  which 
was  to  famish  Ute  ties.  Hetting  gave  to 
plaintiff  an  independent  contract  for  a  portion 
of  the  original  whole  contract,  that  portion  be- 
ing the  bauUng.  The  plabitiff's  work  and  la- 
bor went  to  the  railroad  company,  and  into 
the  structure  as  ties,  as  a  completed  product, 
as  thoroughly  as  did  the  labor  of  the  men  who 
cut  the  ties  and  dressed  them.  The  whole  con- 
tract consisted  In  laying  the  ties  down,  ready 
for  use,  on  the  line  of  road.  A  pmtlou  of 
this  whole  contract  was  performed  by  the 
plaintiff  as  a  subcontractor  of  a  subcontractor. 
We  are  ther^bre  of  opinion  tbat  he  brought 
himself  within  the  class  of  persons  entitled  to 
a  Uen.  It  Is  therefore  ordered  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded  to 
the  district  court,  with  directions  to  overrule 
the  demurrer.  Reversed. 

PEMBERTON,  0. 3.,  and  HUNT,  J.,  concur. 


STATE  V.  OWSLEY  et  al. 
(Supreme  Court  of  Montana.   Nov.  4,  1895.) 

Ti.XAT10S  —  ASSESSMBKT  OF  POLL  TaX  —  ACTION 
roll  FORFEITORB— PLBADlnO  STATUTE — 

Ihtirbst  on  FoarEiTuaES. 

1.  Under  the  revenue  act  (Laws  1891,  2d 
Sees.,  p.  123,  §  171),  providing  that  tlie  assessor 
may  require  a  person  to  maiie  a  verified  state- 
ment showing  the  number  of  hia  employes  sub- 
ject to  taxation,  a  demand  in  writing,  signed  by 
the  assessor  in  his  ofticiul  capacity,  requiring 
a  compliance  with  said  statute,  and  served  up- 
on a  member  of  a  partnership,  was  sufficient,, 
and  it  was  not  necessary  that  mid  assessor 
should  personally  swear  as  to  the  one  upon 
whom  demand  was  made. 

2.  In  an  action  by  the  state  to  recover  a 
forfeiture  under  a  general  statute  it  is  not  nec- 
essary that  the  complaint  refer  to  the  statute. 

3.  Interest  should  not  be  charged  on  tbe- 
amount  of  a  forfeiture  recovered  in  an  action 
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by  the  Btate  from  the  date  of  filing  the  com- 
plaint, bnt  only  from  the  rendition  of  the  judg- 
ment where  there  waa  no  vexatious  dolajr,  and 
the  defense  was  interposed  In  good  faith. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  the  state  against  William  Owsley 
and  others  to  i-ecover  a  forfeiture.  Plaintiff 
had  Judgment,  and  defendants  appeal.  Modi- 
fied and  affirmed. 

The  object  of  this  action  Is  to  recover  the 
sum  of  $500,  and  Interrat,  allied  to  be  due 
by  way  of  forfeiture  or  penalty  from  the  de- 
fendants to  the  state.  It  Is  averred:  That  in 
November,  1891,  the  defendants  employed  di- 
vers and  sundry  persons  over  21  and  under  60 
years  of  age,  and  not  paupers,  insane  persons, 
or  Indians,  such  persons  being  liable  to  pay 
the  poll  tax  required  by  the  laws  of  the  state 
of  Montana.  That  it  was  defendants'  duty, 
upon  proper  demand  made,  to  make  a  veriUcd 
statement,  showing  the  number  and  giving 
the  names  of  the  employes  of  said  defendants 
liable  for  the  payment  of  said  tax.  A  demand 
was  made  in  the  following  form:  "To  John 
F.  Cowan,  Wm.  Owsley,  and  James  A.  Tal- 
bott,  coi>artDers  as  Owsley,  Cowan  and  Tal- 
bott:  You  are  here  notified  and  required  to 
furnish  to  the  undersigned,  assessor  of  Silver 
Bow  cotmty,  Montana,  a  verified  statement, 
showing  the  number  and  giving  the  names  of 
all  your  employes  in  Silver  Bow  county,  Mon- 
tana, who  are  male  Inhabitants  of  Montana, 
and  over  tweaty-oue  and  under  sixty  years  of 
age,  not  iHiupcrs,  insane  persons,  nor  Indi- 
ans; whicn  statement  sliaU  be  for  the  use  of 
the  said  officer  in  assessing  and  collecting  poll 
taxes  from  the  persons  under  your  employ  lia- 
ble to  pay  such  tax.  M.  L.  Holhind,  Assessor 
of  Silver  Bow  County,  Montana.  By  Chas.  W. 
Irfine,  Deputy."  That  the  defendants  refused 
to  make  the  statement  required  by  law,  and 
that  by  reason  of  such  failure  to  furnish  suc-h 
statement  as  is  by  law  required  the  defend- 
ants became  liable  to  the  state  of  Montana 
In  the  sum  of  $500.  A  general  demxnrer  was 
interposed  and  overruled.  The  defendants  an- 
swered the  complaint,  stating  that  whether 
there  were  In  their  employ  any  i>ei-8ons  sub- 
ject to  poll  tax  they  bad  no  information,  and 
therefore  denied  the  same;  deuled  that  it  be- 
came tlie  duty  of  defendants  to  make  a  veri- 
fied statement  of  their  employes  liable  for  the 
payment  of  poll  tax;  deny  that  they  refused 
to  fm-nlsh  a  statement  as  required  by  law; 
deny  that  by  reason  of  their  failure  they  be- 
came liable  to  the  state  In  any  sum;  deny  that 
any  amount  Is  due  or  impaid  from  them  to  the 
state;  allege  that  they  were  not  required  to 
fiUTiIsh  a  verified  statement  as  required  by 
law  in  such  cases;  that  no  persons  ever  of- 
fered to  swear  defendants  as  to  any  persons 
in  their  employ,  nor  were  they  ever  required 
to  take  any  oath  with  rcfei'ence  to  such  em- 
ployes; allege  tliat  some  person,  uulsnown  to 
defendants,  served  a  written  notice  on  Wil- 
liam Owsley,  and  that  tiie  said  Owsley  did 
not  read  the  same,  and  that  no  other  request 


was  ever  made  on  defendants;  that  defend- 
ants do  not  know  whether  the  notice  at- 
tached to  the  complaint  was  the  same  no- 
tice served  on  Owsley,  and  therefore  deny 
the  same.  No  replication  was  filed.  Both 
parties  moved  for  judgment  on  the  plead- 
ings, and  the  court  entered  Judgment  for 
plahitiff  for  $500,  with  $101.38  interest  and 
co"ts.  Defendants  filed  a  bill  of  exceptions, 
and  appealed  from  the  order  and  Judgment  of 
the  coml. 

Forbls  &  Forbis,  for  appellants.  H.  J. 
Haskell,  for  respondeat. 

HUNT,  J.  (after  stating  the  fiicts).  The 
state  has  brought  this  action  under  section 
171  of  the  revenue  act  of  the  second  ses- 
sion, 1891  (Laws  Slont.  1891,  p.  123),  which 
provides  concerning  poll  taxes  that:  "The 
assessor  ?nay  require  the  person  or  his  ageut 
or  any  other  officer,  agent  or  manager  of 
any  association  or  corporation  to  make  a  ver- 
ified statement  showing  the  number  and  giv- 
ing the  names  of  the  employes  of  such  per- 
son, association  or  corporation,  and  if  such 
statement  Is  not  furnished  the  assessor,  the 
assessor  must  make  an  estimate  of  the 
persons  so  employed  and  assess  them,  and 
such  assessment  Is  as  valid  as  If  made  on 
a  verified  statement.  The  person,  associa- 
tion or  corporation  refusing  to  make  such 
verified  statement  forfeits  the  sum  of  five 
hundred  dollars,  which  may  be  recovered  In 
an  action  brought  in  the  name  of  the  state," 
The  appellants  argue  that  no  cause  of  action 
is  stated,  because  the  assessor  "should  have 
presented  himself  to  the  defendants,  and 
then  and  there  offered  to  swear  one  of  them 
to  such  facta  as  he  wished  to  elicit."  The 
statute  is  a  plain  answer  to  this  contention. 
By  it  the  assessor's  duty  in  the  premises  to- 
wards the  defendants  was  performed  when 
he  gave  the  notice  and  made  the  demand, 
and  upon  the  receipt  thereof  the  defend- 
ants' duty  was  to  furnish  the  verified  state- 
ment. The  demand  was  a  plain  and  unam- 
biguous complhince  with  the  statute.  It 
was  signed  by  the  assessor  In  his  official 
capacity.  It  pertained  to  public  taxes,  and 
expressly  notified  defendants  that  the  list 
was  for  the  use  of  the  assessor  In  assessing 
and  collecting  poll  taxes  from  the  persons 
under  defendants'  employ.  It  was  formal, 
and  sufficient  to  secure  at  least  the  respect- 
ful consideration  of  being  read— and  not  ig- 
nored—by the  person  upon  whom  It  was 
served.  A  prudent  attention  to  papers  sign- 
ed by  revenue  officials  clothed  with  the 
power  of  listing  persons  and  property  sub- 
ject to  taxation  often  saves  vexatious  liti- 
gation and  heavy  costs.  But,  if  the  notice 
Is  held  good,  It  is  still  urged  that,  this  be- 
ing an  action  to  recover  a  statutory  penalty, 
the  comi)lnIut  la  fatally  defective,  because 
it  nowhere  rcfera  to  the  statute  violated  by 
title,  page,  or  section,  nor  does  it  conclude, 
"against  the  fomi  of  the  statute."  uor  does 
it  allege  that  defendants  have  violated  any 
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statute.  Under  old  systems  of  pleading, 
and  authorities  which  are  principally  to  be 
found  In  states  or  courts  where  reformed 
code  pleading  does  not  prevail,  or  did  not 
when  the  decisions  were  made,  au  action  to 
recover  a  penalty  or  forfeiture  should  con- 
clude, "contra  formam  statutl,"  and  should, 
perhaps,  specify  the  statute  affording  the 
right  and  the  remedy.  Reed  v.  Northfield, 
2a  Am.  Dee.  6C2.  But  "those  technical  and 
nice  distinctions  are,  however,  novp  rapidly 
ceasing  to  be  of  Interest  except  as  matter 
of  legal  history.  The  great  changes  recent- 
ly effected  In  this  country  and  In  England 
have  laid  the  ai  to  the  root  of  the  old  fabric 
of  the  common  law,  as  far  as  its  procedure 
Is  concerned;  and  wherever  the  modern  and 
simple  mode  of  pleading  has  been  adopted, 
actions  on  statutes  are  to  be  brought,  no 
doubt,  as  In  other  instances,  by  a  concise 
statement  of  the  facts  on  which  the  alleged 
claim  Is  sought  to  be  malotaiuecL"  Sedg. 
St  &  Const  Law,  p.  90. 

In  this  state  there  Is  but  one  form  of  civil 
action,  and  the  Code  simply  declares  that 
the  complaint  shall  contain,  among  other 
things,  "a  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise 
language."  The  complaint  in  this  action 
does  set  forth  (1)  the  facts  which  enter  in- 
to the  first  branch  of  the  cause  of  the  ac- 
tion, and  are  the  occasion  of  the  primary 
right  and  duty  relied  upon,  and  (2)  the 
facts  which  constitute  the  defendants'  omis- 
sion. It  therefore  Is  not  necessary,  in  addi- 
tion to  such  facts,  to  plead  a  statement  of 
the  legal  rule  to  which  the  facts  apply. 
Pom.  Rem.  {  524;  Baylies,  Code  PI.  9  6. 
The  statute  under  which  this  action  Is 
brought  being  a  public  one,  the  court  will 
take  Judicial  notice  of  It  Comp.  I^ws  1887, 
div.  1,  S  G43.  Therefore,  under  the  univer- 
sal rule,  matters  of  which  judicial  notice  is 
taken  need  not  be  stated.  Bliss,  Code  PI.  S 
181;  Baylies,  Code  PI.  §  10.  Under  the 
Code  there  is  no  more  necessity  for  referring 
to  a  public  statute  in  suits  to  recover  penal- 
ties than  in  other  actions.  "All  mere  forms 
are  abolished,  and  this  was  but  a  form." 
BUSS,  Code  PI.  8  181;  Brown  v.  Harmon,  21 
Barb.  508;  Hewitt  v.  Harvey,  46  Mo.  308. 
In  the  case  of  People  v.  McCann,  07  N.  Y. 
GOG,  an  action  was  brought  In  the  name  of 
tbe  people  by  the  district  attorney  of  the 
county,  to  recover  penalties  claimed  to  have 
been  Incurred  by  the  defendant  In  acting  as 
the  agent  of  a  foreign  insurance  company  In 
the  issuing  and  delivery  of  insurance  poli- 
cies, "in  violation  of  the  insurance  acts  and 
statutes  of  this  state."  No  statute  in  par- 
ticular was  referred  to.  Objection  was 
made  at  the  trial  on  the  ground  that  the  act 
violated  was  not  pleaded,  but  the  court  held 
that  the  case  of  Nellls  v.  Railroad  Co.,  30 
N.  T.  505,  "fully  answered  that  objection." 
Reference  to  this  last  cltaticm  shows  that  It 
was  an  action  by  an  Individual  against  a 
railroad  annpany  for  asking  and  receiving  a 


greater  rate  of  fare  tlian  that  allowed  by  law. 
The  statute  provided  that  in  such  a  case  the 
company  shall  forfeit  ?50,  which  sum  could 
be  recovered  by  the  party  paying  the  same, 
etc.  Considering  the  point  raised  by  the  ap- 
pellant herein,  the  court  said:  "The  defend- 
ant's counsel  Insists  that  the  complaint 
should  have  set  out  the  various  eunctraeiit.'i 
consolidating  the  several  companies  which 
make  up  the  New  "York  Central,  so  as  to 
show  that  defendant  Is  restricted  to  two 
cents  per  mile  for  carrying  passengers  over 
its  road.  I  can  perceive  no  more  reason  for 
setting  out  these  statutes  than  there  Is  for 
setting  out  the  proceedings  by  which  the 
several  companies  consolidated  into  the  Cen- 
tral were  incorporated  and  organized.  It  is 
enough  to  allege  that  the  defendant  has 
been  duly  organized,  and  that  it  Is  entitle<l 
to  demand  and  receive  of  passengers  travel- 
ing over  its  road  a  certain  rate  of  fare,  and 
that  it  has  demanded  and  received  a  higher 
rate.  The  acts  of  the  legislature,  and  the 
proceedings  of  the  separate  companies,  and 
of  the  defendant  after  consolidation,  would 
be  evidence  to  establish  the  facts  upon  which 
the  limitation  of  the  fare  which  the  defend- 
ant may  charge  depends.  The  court,  by 
taking  judicial  notice  of  these  acts  and  pro- 
ceedings, could  not  relieve  the  defendant 
from  the  effect  of  its  admission,  deliberately 
made,  that  the  fare  was  but  two  cents  per 
mile,  though  by  the  act  it  might  be  six 
cents."  The  New  Tork  court  of  appeals,  by 
these  decisions,  recognize  no  distinction  be- 
tween the  form  of  actions  brought  by  the 
state  and  those  by  an  individual  to  enforce 
statutes  of  penalties  or  forfeitures;  and,  on 
principle,  we  can  see  none.  The  following 
authorities  sustain  the  form  of  plaintiff's 
complaint;  Boone,  Code  PI.  S  181;  McHarg 
V.  Eastman,  35  How.  Prac.  205;  Morehouse 
T.  Crllley,  8  How.  Prac.  431;  Abbott  t. 
Railroad  Co.,  12  Abb.  Prac.  (N.  S.)  405; 
Sedg.  St  &  Const  Law,  p.  90;  Voorhies* 
Ann.  Code  N.  Y.  1870,  p.  192,  subd.  d.  The 
sequel  of  our  views  Is  that  It  was  unneces- 
sary to  recite  or  specifically  refer  to  the 
public  statute  under  which  this  action  was 
brought,  or  to  formally  conclude  the  com- 
plaint with  the  words,  "against  the  form 
of  the  statute"  In  such  case  made  and  pro- 
vided. 

The  district  court  allowed  Interest  on  the 
amount  of  the  penalty  from  the  date  of 
filing  the  complaint  There  was  no  special 
averment  of  any  vexatious  or  unreasonable 
delay  on  defendants'  part,  and,  being  sat- 
isfied that  the  defense  was  Interposed  In 
good  faith,  we  think  that  the  Judgment 
should  be  modified  by  remlttlug  all  inter- 
est except  upon  the  sum  of  $500,  from  the 
date  of  the  rendition  of  the  Judgment,  to 
wit,  November  21,  1803.  As  so  modified, 
it  will  be  affirmed. 

PEMBERTON,  C.  J„  and  DB  WITT» 

(KHKUr. 
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XIXON  T.  CUTTING  FRUIT-PACKING 

CO. 

(Supreme  Court  of  Montana.   Not.  4,  1895.) 
Tiual^Ih8TRUCTioi(8— Vexatious  Dbut  ix  Pat 

INO  FOB  SbUTICKS. 

1.  In  an  action  for  HcrvLceB,  plaintiff  ad- 
mitted that  he  was  not  to  receive  commiyaion 
on  goods  HOtd  for  d<»fendaiit  unleu  he  made 
moner  for  bim.  Defendant  claimed  that  plain- 
tiff, by  ordering  different  goods  to  be  shipped 
to  his  customers  than  those  sold,  subjected  de- 
fendant to  considerable  expense,  and  that  plain- 
tiff did  not  make  money  for  defendant.  Hdd, 
that  it  was  error_  to  instruct  that  plaintiff  was 
entitled  to  commissions  on  goods  sold,  without 
takin^r  into  consideration  the  qnestion  whether 
plaintiff  had  made  money  for  defendant. 

2.  Where  defendant  in  good  faith  defends 
an  action  by  an  employ^  for  hia  salary,  he  can- 
not be  compelled  to  pay  10  per  cent,  interest 
on  the  claim  for  Texationa  delay  in  paying 
therefor. 

'  Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  S.  M.  Nixon  against  the  Cutting 
Prult-PacklDg  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Rereraed. 

This  la  on  actlcm  on  account.  FlalntifT,  who 
-was  the  agent  for  the  defendant  In  the  sale 
of  Its  goods  in  this  state,  sues  for  $:^0d,  n-hlch 
lie  claims  is  due  and  owing  from  defendant 
418  commlssioD  on  sales  made  by  him  of  the 
defendant's  goods.  The  defendant  Is  engaged 
In  ttte  fruit-packing  business  hi  the  state  of 
California.  The  defendant  admits  the  agency 
of  plaintiff,  but  It  alleges  that  plaintiff  acted  as 
its  agent,  and  sold  Its  goods,  with  the  under- 
standing and  under  an  agreement  that.  If  he 
did  not  make  money  for  the  defendant  lu  sell- 
ing Its  goods,  he  was  not  to  tiave  any  com- 
mission on  the  sales  thereof;  that  the  defend- 
ant was  putting  up,  packing,  and  placing  up- 
on the  market  two  brands  of  goods,  to  wit, 
the  "Cutting"  and  the  "Rose"  bi-anda;  that 
the  "Rose"  was  inferior  to  the  "Cutting" 
brand;  that  the  plaintiff  sold  several  lots 
of  goods  in  and  around  Butte,  and  sent  the 
orders  to  defendant  to  be  fiHeil;  that  the  par- 
ties purchasing  and  ordering  said  goods  pur- 
chased and  ordered  the  "CuttiiiK"  brand,  and 
the  plaintiff  ordered  the  defendant  to  ship  to 
such  parties  the  inferior  "Rose"  brand; 
that  when  the  goods  arrived  the  consignees 
refused  to  receive,  take,  and  pay  for  them, 
on  account  of  such  action  of  the  plaintiff; 
that  by  reason  of  such  conduct  on  the  i)art  of 
the  plaintiff,  defendant  had  to  send  a  man, 
at  great  expense,  from  California  to  Butte, 
to  adjust  the  disputes  arlstns  from  the  mis- 
conduct of  plaintiff;  that  dcCcudant  was  com- 
jielled  to  sell  the  goods  at  great  Xoas,  and 
tliat  by  reason  of  such  loss  and  expense  de- 
fendant did  n(»t  make,  but  lost,  money,  by  rea- 
son of  the  agency  of  the  plaintiff.  The  de- 
fendant therefore  denies  any  Indeliteilncss  to 
plaintiff.  Tlie  case  was  tried  with  a  jury, 
who  rendered  a  verdict  for  tlie  jilalntiff. 
From  the  Judgment  rendei'cd  thereon,  and  au 


enter  refusing  a  new  trial,  the  defendant 
appeals. 

Forbis  &  Forbls,  for  aitpellant.   John  W. 

Cotter,  for  respondent 

PKMBERTOX,  C.  J.  (after  stating  the 
facts).  This  case  was  commenced  In  a  Jus- 
tice's court,  and  the  pleadings  are  therefore 
informal.  The  plaintiff  merely  filed  his  ac- 
count in  court,  to  which  the  defendant  filed 
Its  answer,  setting  forth  the  terms  of  the 
plaintiff's  employment  by  defendant,  substan- 
tially as  shown  In  the  statement.  The  plain- 
tiff admits  that  the  terms  of  his  employment 
were  as  stated  by  defendant  In  Its  answer, 
but  saj'S  defendant  would  have  made  money 
if  It  had  complied  with  Its  contract  The 
court  gave  the  following  Instruction  to  the 
jury:  "You  are  instructed  that  if  yotr  find 
from  the  evidence  that  the  plaintiff  in  this 
action  entered  Into  the  service  of  the  defmd- 
ant  to  sell  goods  on  a  commission  of  two 
and  one-half  per  cent  on  the  dollar  for  all 
goods  sold  by  plaintiff  for  defendant  In  the 
state  of  Montana,  and  that  thereafter  and  tn 
pursuance  of  said  agreement  plaintiff  sold 
goods  amounting  to  the  sum  of  twelve  thou- 
sand  dollars,  aud  that  the  commissions  on 
said  amount  for  the  goods  so  sold  amounted 
to  the  sum  of  two  hundred  and  ninety-nine 
dollars,  and  that  the  defendant  has  not  paid 
the  same,  or  any  part  thereof,  you  should 
find  a  verdict  for  plalnliff  for  that  sum." 
Defendant  assigns  the  giving  of  this  Instruc- 
tion as  error.  Defendant  contends  that  nel- 
tlier  the  pleadings  nor  evidence  Justified  the 
giving  of  this  Instruction,  as  there  was  no 
dispute  that  plaintiff  sold  the  goods  for  de- 
fendant. But  he  was  not  to  have  any  com- 
mission unleKS  he  made  money  for  the  de- 
fendant, as  plaintiff  himself  admits.  His 
right  to  commission  w*as  dependent  uiwn  the 
condition  that  he  made  money  for  defendant. 
He  admits  he  made  no  money  for  defend- 
ant, but  charges  the  failure  to  defendant 
This  Instruction  Ignoreil  this  condition  en- 
tirely, and  based  plaintiff's  right  to  recover 
upon  tlie  simple  question  as  to  whether  he 
actually  sold  the  goods,  which  question  was 
not  in  dispute.  The  instruction  is  not  in 
conformity  with  the  theory  upon  which  the 
case  was  tried.  We  think  it  was  misleading. 
In  conflict  with  other  instructions,  and  there- 
fore prejudicial  to  the  defendant. 

The  court  also  gave  the  following  Instruc- 
tion: "You  are  Instructed  tliat  If  you  find 
from  the  evidence  that  the  defendant  in  this 
action  was  on  the  18th  day  of  October,  A.  D. 
1SS!>,  indebted  to  plaintiff  lu  the  sum  of  two 
hundred  aud  ninety-nine  dollars  for  services 
rendered  to  defendant,  and  that  the  defend- 
ant has  retained  and  withheld  the  said  sum 
of  money  hy  an  unrea-sonable  and  vexatious 
delay,  you  should  find  a  verdict  for  the  plain- 
tiff for  the  said  sum  of  two  humlred  and  nine- 
ty-nine dollars,  with  teu  per  coitum  inter- 
est added  thereto  from  the  Ist  day  of  Octo- 
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ber.  A.  D.  18S9."  The  defendant  aastgns  the 
glTiog  of  this  iDstnictioii  aa  error.  Defend- 
ant contoids  that  there  1b  no  averment  in  the 
pleadlngB  of  nnreaaonable  and  rexatloas  de- 
lay, nor  any  evidence  to  Juettfy  the  glvhis 
of  this  Instrtictloa.  This  contention,  we 
think,  ]»  clearly  supported  by  the  record. 
The  defendant  was  not  ^llty  of,  or  proper- 
ly charged  with,  unreasonable  and  vexatious 
delay  by  defending  In  good  faith  this  suit. 
11  Am.  &  Eng.  Enc.  Law,  pp.  384,  3^,  and 
authorities  cited;  I>evlne  v.  Edwards,  101 
111.  138;  Alcohol  Works  v.  Sheer.  104  III 
r>Sij.  We  think  the  record  In  this  case  dis- 
closes the  fact  that  the  def^dant  believed  It 
had  a  meritorious  defense  to  the  acttcm.  The 
evidence  shows  that  the  defendant  was  put 
to  great  expense  and  loss  by  having  to  store 
the  goods  the  plaintiff  sold,  in  sending  a 
man  from  California  to  adjust  disputes  with 
parties  to  whom  plalntitt  had  sold  its  goods, 
and  by  being  com^ielled  to  sell  such  goods  at 
reduced  prices;  all  resulting  from  plain- 
tiff's selling  one  brand  of  goods  to  his  cus- 
tomers and  ordering  another,  in  such  diso- 
bedience of  Instructions  of  the  defendant  as 
manifested  bad  faith  on  the  part  of  plaintiff 
towards  Ills  employer  and  customers.  In  this 
case  the  agency  of  plaintiff  and  the  sale  of 
the  goods  by  him  are  not  matters  In  dispute. 
That  plaintiff  was  not  to  recover  commia- 
oions  unless  he  made  money  for  the  defend- 
ant, and  that  he  did  not  make  money  for  it, 
are  conceded  by  plaintiff.  The  only  issue  left 
was  whether  his  failure  to  make  money  for 
the  defendant  was  chargeable  to  Its  own 
fault  or  failure  to  comply  with  its  part  of 
the  contract  between  it  and  plaintiff.  To 
show  such  failure  devolved  upcm  the  plain- 
tiff. The  defendant  contends  that  the  evi- 
dence does  not  support  the  verdict  in  that  It 
does  not  show  that  plaintiff's  failure  to  make 
money  is  In  any  way  chargeable  to  defend- 
ant. While  we  do  not  feel  called  upon  to 
determine  this  question,  yet  we  feel  author- 
ized in  saying  tliat  the  record  does  not  satis- 
fy us  that  plaintiff  has  shown,  as  we  think 
he  was  bound  to  do  in  order  to  authorize  a 
recovery,  that  defendant's  failure  to  make 
money  through  his  agency  is  attributable  to 
Its  own  default  or  failure  to  comply  with 
its  contract  In  any  particular.  On  account  of 
the  errors  of  law  above  shown  the  Judgment 
and  order  appealed  from  are  reversed. 

DE  WITT  and  HUXT,  JJ.,  concur. 


JACOBS  et  al.  ».  UNION  MERCANTILE  CO. 
(Supreme  Court  of  Montana.    Oct.  21,  1805.) 

PlBADINO  —  COHPUINT  —  DbUURBBB  FOR  UkCEB- 
lAlNTT — NONSCIT— StATCTE  OF  PRAUDS — 
COJJTRACT  FOB  SaLE  OF  GoODS. 

1.  A  complaint  merely  alle^ng  a  contract 
and  breach  therrof  by  defendant  entitles  plaintiff 
to  nominal  damagos,  and  Is,  therefore,  good  on 
general  demnzrer. 


2.  A  demnrrer  to  a  complBiat  for  breach  of 
contract  on  the  ground  of  uncertainty  must  spec- 
ify wherein  the  complaint  is  uucertam.  A  mere 
allegation  that  it  is  uncertain  is  insnfficlent. 

3.  A  motion  for  a  nonauit  moat  specify 
wherein  the  evidence  is  insufficient. 

4.  A  parol  contract  between  a  creditor  and  a 
debtor  whose  property  has  been  attached  bv  tiie 
creditor,  that  in  consideration  of  the  debtor  B  al- 
lowing the  creditor  to  take  judgment  the  latter 
will  purchase  the  goods  attached  at  the  sheriff's 
sale,  and  give  the  debtor  credit  for  their  cash 
price.  Irrespective  of  his  bid  at  the  sheriff's  sale, 
la  not  a  contract  for  the  sale  of  goods,  bo  as  to 
briuK  it  within  the  statute  of  fraiula. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  B.  Buck,  Judge. 

Action  by  Jacobs,  Sulton  &  Co.  against  the 
Union  Mercantile  Company.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

This  Is  an  action  for  damages  for  the  al- 
leged breach  of  a  contract  The  contract, 
and  the  alleged  breach  thereof,  axe  set  out 
in  the  complaint,  which  la  as  follows,  omit- 
ting the  formal  parts:  "(2)  That  on  or  about 
January  17, 1891,  Linctoay  &  Co.,  and  the  de- 
fendant. Union  Mercantile  Company,  insti- 
tuted suits  in  attadiment  against  this  plain- 
tiff in  this  court,  and  under  and  by  virtue 
thereof  took  possession  of  all  tbe  personal 
goods  and  chattels  of  this  plalntifl,  cmisisting 
of  tbe  stodc  of  groceries,  shelving,  coonters, 
desks,  safes,  books  of  account,  horses,  wag- 
ons, etc,  need  in  and  alMUt  Its  business  in 
the  city  of  Helena,  state  of  Montana.  (3) 
That  the  action  at  that  time  against  this 
plaintiff  on  behalf  of  the  defendant  herein 
consisted  of  a  certain  promissory  note,  made, 
executed,  and  delivered  by  this  plaintiff  to 
Klelnschmldt  &  Bro.  on  or  about  the  26th 
day  of  October,  1890,  wherein  and  whereby 
it  agreed,  one  day  after  the  date  thereof,  to 
pay  to  said  Klelnschmldt  &  Bro.  the  sum  of 
95,463.65,  with  Interest  thereon  at  the  rate 
of  one  per  cent,  per  month  from  the  date 
thereof  nntll  paid,  together  with  reasonable 
attorney's  fee  thereon  in  tbe  event  that  the 
payment  of  said  note  had  to  be  forced  by 
suit;  which  said  note  was  tm  value  indorsed 
to  the  defendant  herein  by  said  Kldnschmldt 
&  Bro.  before  the  commencement  of  the  suit 
aforesaid  of  the  defendant  against  this  plain- 
tiff, and  an  open  account  in  favor  of  the  de- 
fendant and  against  this  plaintiff  in  the  sum 
of  $853.00,  for  goods,  wares,  and  merctaandiae 
theretofore  sold  and  delivered  by  the  def^id- 
ant  to  the  plaintiff.  (4)  That  in  the  action 
aforesaid  against  this  plaintiff  the  defendant. 
In  its  complaint  therein,  alleged  that  $500  was 
reasonable  attorney's  fee  to  be  allowed  It  un- 
der the  terms  of  the  promissory  note  afore- 
said, and  asked  the  court  that  It  be  allowed 
said  sum  of  $500  therefor;  whereas  this 
plaintiff  alleges  that  said  sum.  Instead  of  be- 
ing reasonable,  was  unconscionable  and  un- 
reasonable, and  that  it  informed  the  defend- 
ant herein  that  It  would  file  its  answer  to  the 
cause  of  action  aftH-esald,  and  fight  the  same. 
(5>  That  tbe  d^radant,  through  its  duly-au- 
thorlaed  agent.  B.  H.  Klelnsclunldt,  on  or 
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about  the  ■  day  of  18&— ,  in  consid- 
eration of  thiB  plaintiff  (defendant  In  tlie  ac- 
tion aforesaid)  agreeing  to  abstain  and  re- 
frain from  filing  an  answer  and  fighting  the 
cause  of  action,  agreed  and  promised  that  the 
defendant  herein  would  purchase  at  the  sher- 
iff's sale  of  this  plaintiff's  property  in  the 
action  aforesaid  all  the  property  of  the  plain- 
tiff, together  with  the  book  accounts  of  this 
plaintifC;  that  tlie  sum  to  be  allowed  as  at- 
torney's fee  on  the  promissory  note  aforesaid 
should  be  $100,  and  no  more;  and  it  would 
allow  this  plaintiff  the  actual  cost  price  paid 
by  It  for  all  its  personal  property,  notwith- 
standing what  the  defendant  herein  paid  for 
the  same  at  the  sheriffs  sale  thereof;  and 
that  one  Adolph  Jacobs,  on  behalf  of  this 
plaintiff,  should  have  the  supervision,  man- 
agement, and  control  of  the  collection  of  the 
book  accounts  of  this  plaintiff,  and  all  sums 
collected  therefrom  were  to  be  placed  as  cred- 
its upon  and  against  whatever  deficiency  that 
might  remain  against  this  plaintiff  after  the 
sale  of  plaintiff's  personal  property  in  the 
cause  of  action  aforesaid.  (G)  That  this 
plaintiff,  relying  upon  and  trusting  In  the 
agreement  and  promise  aforesaid  of  the  de- 
fendant herein,  abstained  and  refrained  from 
filing  a  defense  to  the  defendant's  action 
against  It,  and  suffered  the  defendant  to  take 
judgment  against  it  by  default,  and  kept  and 
performed  all  things  by  It  to  be  kept  and 
performed.  (7)  That  at  the  sheriff's  sale  of 
the  personal  property  of  the  plaintiff  In  the 
actions  aforesaid  the  defendant  herein  pur- 
chased the  same,  without  any  hlnderance 
from  this  plaintiff,  f<^  the  sum  of  $3,700,  and 
that  the  sheriff  of  Lewis  and  Clarke  county, 
Montana,  collected  the  sum  of  $461.75  from 
divers  and  sundry  persons  Indebted  to  this 
plaintiff  under  and  by  virtue  of  certain  writs 
of  garnishment  Issued  in  the  action  of  the 
defendant  herein  against  this  plaintiff,  which 
said  last-mentioned  sum  was  by  the  sheriff 
aforesaid  credited  upon  the  execution  in  his 
hands  against  this  plaintiff  and  in  favor  of 
the  defendant  herein.  (8)  That  the  defend- 
ant, after  the  purchase  by  it  of  all  the  per- 
sonal property  of  the  plaintiff,  as  aforesaid, 
sold  and  disposed  of  the  same  to  the  copart- 
nership of  Klelnschmldt  &  Bro.,  and  has 
failed  and  refused  to  account  to  and  with 
plaintiff  therefor,  under  its  agreemeut  and 
promise  aforesaid  with  plaintiff,  to  plaintiff's 
damage  $2,r»S0.  (9)  That  the  defendant  re- 
fused to  allow  Adolph  Jacobs  to  supervise, 
manage,  and  control  the  collection  of  the  ac- 
counts due  the  plaintiff,  as  it  agreed  and 
promised  to  do,  as  aforesaid,  to  plaintiff's 
damage  $1,500.  (10)  That  the  defendant  has 
failed  to  keep  and  perform  the  things  to  be 
kept  and  performed  under  Its  agreement  and 
promise  to  plaintiff,  although  after  thereun- 
to refused  so  to  do."  The  defendant  demur- 
red to  the  complaint  on  the  foUow-Ing 
grounds:  "(1)  That  the  complaint  does  not 
state  fatrts  sufficient  to  constitute  a  cause 
of  axMm  against  i3»  defendant;  (2)  tbat  said 


complaint  Is  ambiguous,  Tmeertaln,  and  unin- 
telligible In  that  It  does  not  set  forth  any 
facts  showing  or  tending  to  show  that  plain- 
tiff suffered  any  damage  by  reason  of  any 
acts  of  the  defendant."  The  court  overruled 
the  demurrer,  and  defendant  answered.  The 
answer  is  a  specific  denial  of  the  allega- 
tions of  the  complaint.  At  the  close  of  plain- 
tiff's testimony  the  defendant  moved  the 
court  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  failed  to  prove  the  allegations 
of  the  complaint,  and  had  failed,  to  prove  any 
consideration  or  promise,  or  that  any  prom- 
ise had  been  made  by  the  defendant  as  al- 
leged In  the  complaint.  This  motion  was 
overruled  by  the  court.  The  jury  returned 
a  verdict  for  plaintiff  for  $1,500,  on  which 
judgment  was  rendered.  From  the  judg- 
ment, and  order  refusing  a  new  trial,  tbla  ap- 
peal la  prosecuted. 

WalBb  &  Newman,  for  appellant  F.  N.  & 
S.  H.  Mclntlre,  tac  respondents. 

PEMBERTON,  C.  J.  (after  staUng  the 
facts).  The  first  assignment  of  error  is  the 
action  of  the  court  In  overruling  api)ellant's 
demurrer  to  the  complaint  The  complaint 
sets  up  a  contract,  and  alleges  breaches  there- 
of on  the  part  of  the  defendant.  In  this  re- 
spect we  think  the  complaint  does  state  a 
cause  of  action,  ai  least  for  nominal  dam- 
ages. If  BO,  It  was  good  on  a  general  de- 
murrer thereto.  McCarty  v.  Beach,  10  Cal 
402;  Wilson  v.  Clarke,  20  Minn,  367  (Gil. 
318);  Insurance  Co.  v.  Baldwin,  37  N.  T. 
048. 

The  appellant  contends  that  the  c(»nplalnt 
falls  to  state  the  cost  value  of  the  goods  there- 
in mentioned,  or  any  fact  showing  how  plain- 
tiffs were  damaged  by  the  defendant's  re- 
fusing to  permit  Jacobs  to  supervise  the  col- 
lection of  the  accounts  mentioned  In  the  com- 
plaint, or  any  fact  or  facts  which  constitute 
a  basis  of  si)eclal  damages.  This,  we  think. 
Is  true,  and  that  the  complaint  by  reason 
thereof,  Is  bad.  But  the  demurrer  found  In 
the  statement  does  not  specify  these  defects, 
or  any  defects,  in  the  complaint.  The  de- 
murrer, although  It  says  the  complaint  Is  am- 
biguous, uncertain,  and  unintelligible,  does 
not  specify  wherein  it  is  so.  Unless  the  de- 
murrer distinctly  specify  the  grounds  upon 
which  objections  to  the  complaint  are  taken, 
it  may  be  disregarded.  Code  Civ.  Proc.  (St 
1S.S7)  div.  1,  §  87.  If  the  demurrer  had  dis- 
tinctly specified  the  defects  complained  of  as 
rendering  the  complaint  ambiguous,  uncer- 
tain, and  unintelligible.  It  would  have  been 
good,  and  we  have  no  doubt  would  have  been 
sustained  by  the  court  below.  But  It  did  not 
do  so.  The  demurrer,  taken  as  a  whole.  Is, 
In  effect,  a  general  demurrer,  and  is  therefore 
as  bad  as  the  complaint  It  seeks  to  attach 
Veeder  v.  Coolcy,  2  Hun,  74;  Read  t.  Lam- 
bert, 10  Abb.  Prac.  (N.  S.)  428;  White  v. 
Spencer,  14  N.  T.  247. 

The  appellant  contends  that  the  court  erred 
in  oremillng  Its  motion  for  a  noDsnit  Tbe 
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motion  for  a  nonsuit,  like  the  demurrer,  fail- 
ed to  Bpeclfy  the  grounds  upon  which  It  was 
made.  It  ia  too  gei^ral.  It  did  not  speciflc- 
aUy  coll  the  attention  of  the  court  to  the  par- 
ticulars in  which  the  evidence  was  Inauffl- 
cient,  or  failed  to  support  the  aUegatlons  of 
the  complaint.  Wright  y.  Insurance  Co..  12 
Mont  474,  31  Pac.  87;  Soyer  t.  Water  Ca, 
13  Mont  1,  37  Pac.  838. 

The  appellant  contends  that  the  contract 
sued  on  ia  void,  because  not  In  writing,  under 
the  provision  of  section  224,  p.  652,  of  the 
CompUed  Statutes  of  1887.  .  We  think  the 
consideration  of  the  contract  was  not  the 
sale  and  delivery  of  goods,  but  the  agreement 
on  the  part  of  respondent  to  forbear  defend' 
ing  the  suit  being  prosecuted,  at  the  time  of 
the  agreement  the  appellant  agatnat  the 
respondent  shown  In  the  complaint.  It 
cannot  be  contended  that  the  alleged  coA- 
tract  on  the  part  of  the  appellant  to  permit 
Jacobs  to  collect  the  accounts  mentioned  in 
the  complaint,  or  not  to  charge  more  than 
$100  aa  attorney's  fees  In  the  suit  mentioned 
in  the  complaint  constituted  a  contract  for 
the  sale  and  delivery  of  goods.  We  think 
the  appeUant's  contention  that  the  conti'uct 
sued  on  Is  within  the  statute  ol  frauds  Is  un- 
tenable. 

The  appellant  assigns  as  error  the  action  of 
the  court  in  admitting  evidence  over  Its  ob- 
jections. These  objections  are  based  upon 
the  theory,  In  many  instances,  that  the  con- 
'tract  sued  on  was  void,  as  stated  above;  but 
having  seen  that  this  contention  Is  untenable, 
the  objections  It^e  their  force.  In  other  In- 
,. stances  the  evidence  objected  to,  we  think, 
was  properly  admitted.  Wo  do  not  discover 
:iny  error  in  the  action  of  the  court  In  ttiis 
particular. 

The  appellant  contends  that  there  was  no 
evidence  to  support  the  allegation  In  the 
complaint  that  Klelnachmldt  was  the  agent  of 
the  appellant,  or  that  the  appellant  ratllled 
the  action  of  Klelnschmldt,  or  that  the  evi- 
dence Is  sufficient  to  support  the  verdict  of 
the  jury.  In  tliis  case  there  is  a  conflict  of 
evidence  in  resiM?ct  to  these  matters,  which 
were  properly  submitted  to  the  Jury  for  their 
consideration  and  determination.  We  think 
there  is  sufficient  evidence  in  the  case  to  sup- 
IKirt  their  findiug  and  verdict. 

The  foregoing  treatment  of  the  case  ren- 
ders it  unnecessary  to  consider  other  errors 
assigned,  as  they  are  immaterial  to  a  deter- 
mination of  this  appeal.  The  judgment  and 
order  appealed  from  are  affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


<«Arli.  344) 

BUSTAMENTE  v.  UNITED  STATES. 
{Supreme  Court  of  Arizona.    Oct  8,  1895.) 

POBLIC  liANDS— TllCBBR— WBAT  CONSTITITTBB. 

Mesquite,  a  small  tree  Indisenous  to 
deserts,  used  only  for  firewood,  and  not  used 


Id  the  manufacture  of  any  aseful  article.  Is  not 
"timber,"  within  the  meaning  of  Rev.  St.  U.  S. 
S  2481,  making  it  a  crime  to  cut,  etc.,  timber 
from  the  public  lands  of  the  United  States. 

Appeal  from  district  court,  Pima  county; 
before  Justice  Joseph  D.  Bethune. 

Felix  Bustamente  was  Indicted,  tried,  and 
convicted  of  the  crime  of  unlawfully  cutting 
and  removing  from  the  public  lands  of  the 
United  States  "five  cords  of  mesqulte  cord 
wood,"  for  a  purpose  other  than  for  the  use 
of  the  nary  of  the  United  States,  sold  pubUc 
lands  of  the  United  States  being  nonmlneial; 
and  be  appeals.  Serersed. 

Thomas  A.  Borton  and  Wm.  H.  Barnes,  for 
appellant    E.  E.  EUlnwood,  U.  S.  Atty. 

HAWKINS,  J.  The  only  question  hi  tlila 
case  Is  whether  mesquite  is  "timber,"  within 
the  meaning  of  section  2401,  Rev.  St  U.  S. 
Mesquite  Is  a  shrub  or  small  treee,  indigenous 
to  the  deserts.  In  U.  8.  v.  Stores,  14  Fed. 
824,  Locke,  J.,  In  charging  the  Jury,  says: 
"The  term  'timber,'  as  used  In  commerce,  Ve- 
tera generally  only  to  large  sticks  of  woutl 
squared,  or  ciipable  of  being  squared,  for  bullil- 
ing  houses  or  vessels."  Again,  we  find:  "An 
a  generic  term.  It  [timber]  properly  Bigiillli's 
only  such  trees  as  are  used  in  building  shlii.-i 
or  dwellings."  U.  S.  v.  Sclailer,  G  McLean, 
28,  Fed.  Cas.  No.  1G,2^.  Tliese  dohuition:; 
of  "timber,"  as  wdl  as  those  given  by  the  va- 
rious lexicographers,  show  us  that  it  includ^':} 
all  kinds  of  wood  used  In  the  muuufactuie  or 
construction  of  useful  articles.  It  Is  a  matter 
of  common  knowledge  that  mesquite  is  a  brit- 
tle, knotty,  scraggj',  flberless,  gnarled  wood, 
and  can  only  be  used  for  firewood;  It  Is  used 
in  the  manttfacture  of  no  useful  article;  It  only 
inhabits  the  desert;  Its  removal  fi*om  such 
land  does  not  depreciate  the  value  of  the  land 
to  the  government;  that.  If  the  desert  lands 
of  the  government  are  ever  to  be  reclaimed, 
the  mesquite  growth  has  to  be  removed.  Nei- 
ther a  ship  carpenter,  molder,  cabiuet  maker, 
last  maker,  carriage  builder,  nor  any  other 
kind  of  woodworker,  would  include  mesquite 
in  their  several  classlflcattons  of  timber.  Such 
being  true,  what  did  congress  understand  by 
the  term  when  it  passed  the  act  In  question? 
It  mentions  particularly  live  oak,  red  cedar, 
and  speaks  of  other  timber.  Conceding  that  it 
was  the  Intention  of  congress  to  apply  the 
term  in  its  most  general  sense,  as  the  cutting 
and  removing  of  mesquite  from  the  deserts  in 
no  wise  Injures  the  government,  and  gives 
some  pioneer  an  occupation,  keeping  some  lone 
quartz  mill  running,  and  It  would  otherwise 
desti-oy  a  valuable  industry,  I  am  ctimpelled  to 
hold  that  congress  did  not  intend  to  include 
mesquite  In  the  term  "timber"  when  it  passed 
said  law,  and  so  declare  the  law  to  be  that 
mesquite  is  not  "timber,"  wltliln  the  mean- 
ing of  said  section  24til,  Rev.  St  U.  S.;  and 
I  am  of  opinion  that  the  court  below  erred  In 
not  sustaiolnt;  the  demun-er  to  the  ludlctmeat 
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The  Jadgment  Is  m-enied,  and  the  cause  re- 
nuDded. 

BAKER,  G.  J.,  coucura. 

ROUSE,  J.  I  concur  In  the  result  Appel- 
lant was  accused,  by  the  Indictment,  of  the 
crime  of  cutting  "five  cords  of  mesquite  cord 
wood."  I  do  not  think  a  crime  was  alleged  In 
the  Indictment.  The  indictment  was  based 
on  section  24G1.  Re\'.  St.  U.  S.  That  section 
makes  It  a  crime  to  cut,  etc.,  "timber."  I 
hold  that  mesquite  must  be  determined  to  be 
timber,  or  not,  by  its  character,  growth,  fiber, 
and  the  uses  to  which  it  may  be  put  tn  b^ng 
the  material  of  which  useful  articles  can  be 
mad& 


COLBY  et  ux.  v.  CITY  OF  SPOKANE  et  a!. 

(Supreme  Court  of  Washington.    Oct.  SI, 
18U5.) 

Plbading  —  Answer  —  Edtofpbi.  —  Bmikint  Do 
mais— ihjusctiom. 

1.  In  an  action  to  restrain  a  city  from  lay- 
ing its  pipea  acrosB  plaiiitiff'B  land,  the  altega- 
tion  of  ownership  in  the  complaint  is  put  iu 
tflsue  by  an  averment  that,  in  reference  thereto, 
defendant  "has  no  knowledge  or  information 
sufficient  to  form  a  belief." 

2.  In  an  action  to  enjoin  a  dty  from  laying 
its  pipes  over  private  land,  defendant  is  not  es- 
topped to  deny  plaintiCTs  ownership  by  the  fact 
thab  it  has  instituted  proceedings  against  plain- 
'tiff  to  condemn  such  land. 

8.  Where  proceedings  hare  been  com- 
menced by  a  city  to  condemn  land,  an  injunc- 
tion restraining  it  from  prematurely  laying  its 
pipes  thereon  will  not  be  granted  unlese  defend- 
ant is  insolvent,  or  full  compensation  for  the 
treepa«8  cannot  be  recovered  at  law. 

4.  An  allegation  of  irreparable  injury  will 
not  warrant  an  injunction,  unless  facts  are 
stated  sbowing  that  such  would  be  the  result  of 
the  act  done  or  threatened. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Euck,  Judge. 

Application  for  temporary  injunction  by 
Z.  Colby  and  wife  against  the  city  of  Spo- 
kane and  others  pending  the  determination 
of  an  action  for  perpetual  Injunction.  Fmm 
an  order  denying  the  application  and  dis- 
missing the  aetlui,  plaintiffs  appeal.  Affirm- 
ed. 

L.  H.  Prather,  for  appellAiita.  James  Daw- 
son, for  respondents. 

HOYT,  C.  J.  This  action  was  brought  to 
obtain  an  injunction  against  the  resiMUdcnts, 
restraining  them  from  further  proceeding  in 
the  work  of  excavating  for  a  pipe  line  to  be 
used  as  a  part  of  a  system  for  the  supplying 
of  the  city  of  Spokane  with  water.  A  tem- 
porary restraining  order  was  Issued  and  serv- 
ed upon  the  rt^imndents,  with  a  notice  that 
on  a  day  therein  named  application  would  be 
made  tot  a  temporary  injunction,  pending 
the  final  determination  of  the  canse.  Upon 
the  day  named  in  such  notice  the  parties  ap- 
peared, and  tne  re^ndent  the  city  of  Spo- 


kane put  in  an  answer  containing  some  gen- 
eral denials  and  an  allegation  by  way  <tt 
affirmative  defense,  setting  up  the  pendency 
at  proceedings  to  condemn  the  land  in  contro- 
Tersy  to  the  use  of  the  citj-.  Thereafter  the 
application  for  a  temporary  Injunction  was 
heard  and  d^led,  and  an  order  made  dis- 
missing the  cause.  From  this  action  of  the 
court  this  appeal  has  been  prosecuted. 

We  have  stated  that  an  ansn'er  was  put 
In  by  the  respondent  the  city  of  Spokane,  but 
no  such  fact  Is  made  to  appear  from  the 
transcript  brought  up  by  the  appellants.  The 
fact  that  there  was  such  an  answer  Is  mode 
to  appear  only  from  the  briefs.  Hence  we 
wonld  probably  be  justified  in  considering 
the  cause  rfther  as  having  been  determined 
In  the  lower  court  witliout  an  answer,  or 
with  one  as  to  the  terms  of  which  we  hare 
no  Information.  If  the  first,  the  only  ruling 
for  which  the  appellants  could  ask  a  reversal 
would  be  the  denying  of  the  temporary  in- 
junction, for  the  reason  that  the  dlsmlssU  of 
the  action  must  be  presumed  to  have  been 
by  their  consent,  as  It  would  have  been  ir- 
regular for  the  conrt  to  pass  upon  the  merits 
without  it,  and,  nothing  to  the  contrary  ap- 
pearing, it  must  be  presumed  that  the  pro- 
ceedings were  regular.  The  judgment  ot 
dismissal,  having  been  consented  to,  could 
not  be  appealed  from.  The  denial  of  the  In- 
jonetion  would  only  sustain  an  appeal  under 
our  statute  when  there  was  an  affirmative 
finding  that  the  defendants  were  Insolyent, 
and  there  was  no  such  finding  In  the  case 
at  bar.  It  would  follow  that  the  appeal 
should  be  dismissed.  If  the  second,  the  judg- 
ment should  be  affirmed,  for  the  reason  that, 
the  terms  of  the  answer  being  unknown,  it 
must  be  presumed  to  have  been  sufficient  to 
warrant  the  conclaslon  to  which  the  court 
arrived.  But  In  view  of  the  fact  that  the 
respondent  the  city  of  Spokane  In  its  brief 
has  set  out  all  of  the  proceetllngs,  including 
Its  answer,  we  are  probably  juBtlfled  In  as- 
suming that  the  answer  was  omitted  from 
the  transcript  by  mistake,  and  was  In  the 
terms  set  out  in  the  brief  of  such  resimndent. 
If  we  examine  the  case  as  though  the  answer 
contained  in  the  brief  had  been  brought  up 
in  the  transcript.  It  will  follow  that  It  must 
be  here  held  that  the  action  was  submitted 
to  the  superior  court  for  final  determination 
ujwn  complaint  and  answer,  without  any  re- 
ply having  been  made  to  such  answer,  or 
proofs  submitted  in  support  of  the  allegations 
of  the  complaint.  This  being  so.  the  only 
question  for  us  to  consider  Is  as  to  whether 
or  not  the  dentals  of  the  answer  were  such 
as  to  put  In  issue  any  of  the  necessary  allega- 
tions of  the  complaint,  and.  If  they  were  not, 
was  the  matter  set  up  by  way  of  affirmative 
defense  sufficient  for  that  purpose?  As  to 
the  first  proiKwltlon,  it  is  conceded  by  the 
appellants  that  one  of  the  necessary  allega- 
tions of  the  complaint  was  the  ownership  of 
the  praises  in  controversy.  This  allegation 
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WM  met  In  the  answer  by  the  statonent  of 
the  defendant  the  city  of  Spokane  that  In 
reference  thereto  It  bad  no  knowledge  or  Id- 
formstlon  snffldKit  to  form  a  bdlef.  The 
form  of  this  dralal  Is  attacked  by  the  appel- 
lantB.  but,  in  our  opiuloo,  It  was  that  re- 
quired by  our  statute  In  a  caae  where  the 
defendant  has  not  finch  knowledge  that  be 
can  deny  the  aDeKatlon,  and  la  not  so  well 
advised  of  Its  truth  that  he  Is  compelled  to 
admit  It.  Hence  the  attack  of  the  appellants 
upon  the  form  of  the  allegation  In  the  answer 
otnnot  be  suBtalned.  Th^  also  attack  It  up- 
on the  ground  that  the  facts  set  up  In  the 
afBrmatlTe  defense  were  such  aa  to  show 
that  said  defendant  mnat  have  had  full 
knowledge  as  to  the  ownership,  and  for  that 
renwm  could  not  allege  that  it  had  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief. Their  ailment  upon  tUa  branch  of  the 
question  is  that,  since  it  was  only  neces- 
sary to  proceed  in  the  cottdemnatl<Hi  proceed- 
ings against  the  owners  of  the  pr<q>er^,  the 
fact  that  audi  proceedlns^  bad  been  insti- 
tuted agaimt  thMn  by  the  defendant  tfiowed 
that  it  had  full  knowledge  as  to  the  owner- 
ahip  of  the  premises.  This  argument  cannot 
be  sustained,  for  the  reason  that  one  may 
hare  such  an  Interest  In  property  sought  to 
be  cottdenmed  as  to  be  made  a  party  to  the 
proceedlag.  and  yet  may  not  iiave  such  title 
and  right  to  possessicm  as  would  authmlze 
him  to  maintain  an  action  like  the  one  at 
bar.  We  must  therefore  hold  that  this  alle- 
gation in  the  answer  was  such  as  to  require 
on  the  part  of  the  appellants  proof  of  own- 
ership before  they  would  be  entitled  to  the 
relief  sought;  and,  since  it  must  be  presumed 
that  the  plainttflTs  elected  to  sulnnit  their 
canse  without  proofs,  thla  allegatlcm  in  the 
answer  was  In  itself  snfflclent  to  Justify  the 
ctmclnslmi  reached  by  the  superior  court 
Bat,  even  if  we  should  not  determine  the 
question  upon  this  tedmlcal  ground,  we 
sbonld  yet  protmbly  be  of  the  opinion  that 
undOT  all  the  drcumstances  ot  the  caae  the 
action  of  the  superior  court  waa  what  It 
Bboold  have  been.  The  remedy  by  Injunction 
Is  to  a  certain  extent  within  the  discretion  of 
the  court,  and  where,  as  In  this  case,  it  ap- 
pears that  such  proceedings  were  being  taken 
as  would  soon  take  from  plaintiffs  the  title 
to  the  propwty,  and  give  them  full  compensa- 
tion therefor,  the  fact  that  by  premature  ac- 
tion a  trespass  mig^t  have  been  cranmltted 
would  not,  unless  coupled  with  facta  not 
made  to  appear  by  this  complaint,  entitle 
them  to  an  injunction.  The  only  ground  up- 
oa  which,  under  the  allegations  of  this  oom- 
I^bit,  an  Injunction  could  be  granted,  would 
be  that  It  was  necessary  to  prevent  a  multi- 
tude of  suits.  But  the  facts  allied  In  the 
answer  were  such  as  to  negative  the  Idea 
that  such  would  be  the  result  ot  a  refusal 
of  equitable  relief.  It  was  not  made  to  ap- 
pear that  the  defendant  the  city  of  Spokane 
was  Insolvent,  or  that  full  compensation  for 
the  illegal  acts  charged  could  not  be  had  in 
v.42P.na2— 8 


an  action  at  law.  There  wa%  it  Is  true,  the 
general  allegation  in  the  complaint  that  the 
injury  was  Irreparable,  but  that  allegation 
alone  could  have  no  force  unless  the  facts 
stated  showed  that  such  would  be  the  result 
We  find  no  such  error  as  would  warrant  us 
in  reversiu^r  the  action  of  the  superior  court, 
and  the  Judgment  therein  rendered  must  be 
afflmied. 

ANDI<7«tS,  SCOTT,  DUNBAB,  and  OOa- 
DON.  JJ.,  concur. 


STATE  ex  rel.  SMITH  et  al.  v.  PARKER, 
Judge  of  Superior  Court. 
{Supreme  Court  of  Wasliington.   Oct  30,1895.) 
Mandate  TO  Scpbriou  Court  —  Jcbisdiotion — 

SPBCIAL  ACT'-WbaT  CONBTITLTBB  —  FOBCIBLB 

I>btainbk—S[;mmok8— Hanker  op  Issl  aucb. 

1.  The  supreme  court  has  jurisdiction  to 
compel,  by  peremptory  writ  of  maudate,  a  su- 
perior court  to  proceed  iu  a  cause  to  such  a  final 
determinatiOD  as  will  authorize  aa  appeal  to 
the  former  court.  State  v.  Hunter,  'Si  Pac 
lUTO.  a  Waah.  1)2.  followpd. 

2.  Act  March  7, 18U1,  proTidlng  a  summary 
action  for  tlie  possession  of  land  wrongfully 
held,  being  a  special  act  relating  to  such  sub- 
ject, the  provision  therein  that  defendant  shall 
answer  in  eight  days  is  not  afft'tted  by  the  prac- 
tice act  of  189S,  which  provides  that  defendant 
shall  answer  in  20  days. 

3.  The  forcible  entry  and  detainer  act  of 
March  7,  1891,  provides  that  the  summonB  in 
actions  thereunder,  shall  be  issued  as  in  other 
cases.  Helil.  that  though  such  act  is  special, 
and  its  provisions  are  not  affected  by  the  prac- 
tice act,  a  summons  in  such  action  must  be  is. 
sued  in  the  mauner  prescribed  by  the  practica 
act  at  tlie  time  it  is  issued. 

Application  by  the  state  of  Washington,  on 
relation  of  Andrew  C.  Smith  and  another,  ex- 
ecutors, etc.,  for  a  peremptory  writ  of  man- 
date to  compel  Emmett  N.  Parker,  Judge  of 
the  superior  court  of  Pierce  county,  to  take 
jurisdiction  of  a  certain  action  of  forcible  en- 
try and  detainer  brought  by  relators.  Writ 
gi-anted. 

Parsons,  Gorell  ft  Parstma,  for  plalntUfs. 
Emmett  X.  Parker,  In  pro.  per. 

HOYT.  c.  J.  Rotors  brought  an  acthm 
to  recover  possession  of  certain  premises  un- 
der the  forcible  entry  and  detainer  act  of 
March  7,  1891.  Upon  the  filing  of  the  com- 
plaint, a  summons  was  issued  by  the  attor- 
neys for  the  plaintiffs.  In  accordance  with 
the  provisions  of  the  practice  act  of  1803,  ex- 
cepting that  the  defendant  T\-as  required  to 
answer  on  a  day  certain  eight  days  from  the 
date  of  the  summons.  This  summons  was 
duly  served  on  the  day  of  Its  issue.  Upon 
the  return  day,  the  plaintiffs  appeared,  and 
the  defendant  by  his  attorney,  filed  a  mo- 
tion to  Quash  the  summons  and  dismiss  the 
action,  for  the  reason  that  the  court  bad  no 
Jurisdiction  of  the  person  of  the  defendant 
TtUs  motion  was  granted  the  court  ex- 
cept that  it  gave  to  the  i^alntlfls  leave  to 
have  issued  and  served  a  new  summois,  re^ 
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quiring  tlie  defendant  to  nppoar  In  the  action 
within  2d  A&ya.  By  this  proceeding,  it  Is 
sought  to  procure  from  this  court  a  peremp- 
tory writ  of  mandate  requiiing  the  superior 
court  to  take  jurisdiction  of  the  cause,  and 
proceed  therein. 

B7  his  answer,  the  judge  of  said  court, 
against  whom  the  writ  is  sought,  admits  the 
facts  to  be  as  stated  In  the  petition  and  ex- 
hibits annexed  thereto,  and  states  that  the 
reason  for  his  refusing  to  entertain  jurisdic- 
tion of  the  person  of  the  defendant  was  that. 
In  his  opinion,  the  time  In  which  the  sum- 
moaa  should  t>e  made  retomable  provided  tfx 
in  the  act  as  to  forcible  entry  and  detainer 
had  been  changed  by  the  practice  act  of  1883, 
so  that  the  summons  should  Iultg  required 
defendant  to  answer  within  20  days  from  Uie 
date  of  Its  service  upon  him.  Upon  this  re- 
turn but  a  single  quesUon  Is  presented  for 
our  decision,  and  therefrom  It  may  be  fairly 
presumed  tliat  If,  In  the  opinion  of  this  court, 
the  practice  act  of  1803  did  not  so  amend  the 
act  as  to  forcible  entry  and  detainer  as  to 
change  the  time  in  which  the  summons  pro- 
vided for  therein  should  be  made  returnable, 
it  should  be  held  that  the  superior  court  had 
wrongfully  refused  to  take  jurisdiction  of  the 
cause  and  proceed  therein,  and  that  a  per- 
emptory w^rit  of  mandate  should  be  Issued 
commanding  It  to  do  that  which  it  bad  wrouK- 
fully  refused  to  do.  But  the  attorney  for  the 
defendant  in  the  forcible  entry  and  detainer 
proceeding  appeared  at  the  hearing,  and  made 
the  further  contention  that  the  action  of  the 
superior  court  In  refusing  to  talte  jurisdiction 
was  right,  for  the  reason  that  the  summons 
was  Issued  by  the  attorney  for  the  phiiDtifTs, 
as  pmvlded  for  by  the  practice  act  lu  force 
at  the  time  It  was  issued,  lustead  of  by  the 
clerk  of  the  court,  as  required  when  the 
forcible  eutry  and  detainer  act  was  passed. 
In  addition  to  this  contention,  he  raises  a 
question  aa  to  jnrisdictlon  to  grant  the  relief 
prayed  for  In  the  petition,  his  contention  In 
that  regard  being  that  this  court  has  no  ju- 
risdiction to  Issue  a  writ  of  mandate  to  a 
superior  court  excepting  in  aid  of  its  appel- 
late jurisdiction.  But,  even  if  wc  should  con- 
cede this  to  be  true,  It  would  not,  in  our 
opiulon.  deprive  us  of  jurisdiction  to  compel 
by  such  writ  a  superior  court  to  proceed  In  a 
cause  to  such  a  final  determination  as  would 
authorize  an  appeal  to  this  court  To  com- 
pel it  thus  to  proceed  would  be  necessary  to 
make  effective  the  right  of  appeal.  If  this 
«:ourt  has  not  the  power  to  compel  a  superior 
court  to  proceed  to  the  iinal  determination  of 
a  cause,  It  would  be  within  its  power  to  pre- 
vent an  appeal,  for  the  reason  that  no  ap- 
peal would  lie  untU  such  court  had  token 
action.  AVhether  It  be  for  this  reason,  or  be- 
cause of  the  provision  of  our  constitution 
which  specially  authorizes  writs  of  mandate 
to  issue  from  tliis  court  to  state  officers,  or 
by  reason  of  Its  supervlsoi?  jurisdiction,  the 
authority  to  issue  such  writs  has  been  often 
exercised,  and  is  wdl  sustained  by  the  prac- 


tice In  this  court,  In  the  supreme  coart  of  the 
United  States,  and  In  the  courts  of  other 
states.  In  State  t.  Hunter,  S  Waali.  02,  27 
1076,  thte  qneBtiim  was  passed  upon; 
and,  upon  that  case  and  the  aothnrltlea  theEe< 
in  cited,  we  must  bfAd  that  this  court  has  ju- 
risdictioQ  to  grant  the  relief  prayed  tat  in 
the  petition. 

The  answer  to  the  question  submitted  by 
the  respondent  must  dei>end  upon  the  nature 
of  the  act  as  to  forcible  entry  and  detaioN. 
n  it  is  an  act  as  to  a  special  subject,  its 
proTlslons  would  not  be  affected  by  a  mb- 
sequent  geimal  act  Tbto  proposition  li  too 
w^  settled  by  the  authorities  to  be  open  to 
further  discussion.  So  far  as  we  have  been 
able  to  ascertain,  the  courts  have  uniformly 
held  that  the  prorlsions  of  a  special  act  were 
not  changed  by  the  subsequent  csiaetment  of 
a  general  law,  though  snch  law  might  be  ger- 
mane to  the  subject-matter  of  the  Mgeclal 
act  Was  the  forclUe  entry  and  detainer  act 
a  "special"  one,  within  the  definition  ot  such 
acts  contained  in  the  authorities?  In  oar 
opinion,  it  was.  Its  object  was  to  provide 
a  summary  method  by  which  possession  at 
real  property  wrongfully  held  could  be  ob- 
tained. It  was  therefore  a  special  act  re- 
lating to  that  subject  and  was  not  affected 
by  the  general  one  relating  to  procedure. 
The  question  submitted  by  the  respondent 
must  therefore  \x  determined  adversely  to  his 
contention. 

There  yet  remains  the  qnestlon  of  practice 
suggested  by  the  attorney  for  the  defendant 
In  the  action  In  the  superior  court  The  lan- 
guage of  the  special  act  upon  that  subject  Is 
that  the  summons  must  be  issued  as  in  other 
cases,  and  the  question  presented  is  as  to 
whether  the  method  prescribed  la  that  pro- 
vided by  the  general  law  at  the  date  when 
the  special  act  was  passed,  or  at  the  date 
when  the  summons  was  to  he  Issued.  To 
hold  the  latter  might  seem  to  conflict  with 
what  we  have  said  as  to  the  effect  of  a  gen- 
eral act  subsequently  passed  upon  a  special 
one.  But  the  object  of  the  courts  is  to  ar- 
rive at  the  actual  intent  of  the  legislature, 
as  shown  by  the  language  used;  and  since, 
by  the  language  used  In  the  special  act,  the 
legislature  saw  fit  to  provide  that,  as  to  the 
method  of  issuing  the  summons,  it  was  de- 
sirable that  tliere  should  be  no  difference  be- 
tween the  cases  arising  under  the  special  act 
and  those  under  the  general  law,  it  Is  but 
reasonable  to  suppose  that  they  referred  to 
the  general  law  In  force  at  the  time  the  sum- 
mons was  to  be  Issued,  instead  of  that  in 
force  when  the  act  was  passed.  This  dis- 
tinction is  well  sustained  by  authority.  The 
principle  involved  is  weU  stated  in  Endl. 
Intcrp.  St.  §  403,  in  the  following  language: 
"But,  when  tlie  Incorporating  act  does  not 
In  terms  declare  that  the  mode  of  procedure 
prescribed  by  another  act,  not  specifically  re- 
ferred to.  but  being  then  the  only  one  eatab- 
lished  by  law,  and  Incorporated  by  the  gen- 
eral reference  'the  same  as*  in  the  case  pro- 
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Tided  for  by  tne  earlier  act,  U  is  said  to  l>e 
Intended  'as  a  rule  for  future  conduct,'— a 
rule  always  to  be  found,  when  It  Is  needed, 
by  reference  to  the  law  *  *  *  existing  at 
the  time  when  the  rule  la  Inroked."  This 
principle  has  been  directly  recognized  and 
sustained  In  the  following  cases:  Kugler's 
Appeal,  55  Pa.  St.  123;  Jones  v.  DextM,  8 
Fla.  276;  American  Transp.  Co.  v.  City  of 
Buffalo,  cited  In  the  note  to  Mayor,  etc.,  of 
Troy  V.  Mutual  Bank,  20  N.  Y.  387;  Harris 
T.  White,  SI  N.  Y.  532.  It  has  also  been  rec- 
ognized in  several  decisions  of  this  court: 
Luaader  t.  Sargeant,  4  Wash.  209,  30  Pac. 
142;  Newman  t.  City  of  North  Yakima,  7 
Wash.  220,  34  Pac.  »21;  Ford  t.  Durle,  8 
Wash.  87,  35  Pac.  595,  1082. 

It  follows  from  what  we  have  said  that,  tn 
our  opinion,  the  time  when  the  summons 
should  be  returnable,  having  been  specially 
provided  In  the  forcible  entry  and  detainer 
act,  was  not  changed  by  the  subseqi^ntly  en- 
acted general  practice  act,  but  that  the  man- 
ner of  the  issuance  of  the  summons,  having 
in  the  special  act  been  referred  to  the  gen- 
eral law,  was  a  rule  applying  to  the  future, 
and  referred  to  the  law  In  force  at  the  time 
the  summons  was  to  be  Issued.  This  being 
BO,  the  plaintiffs  had  proceeded  in  accordance 
with  law  lo  the  Issuance  of  the  summcms 
■erred  upon  the  defendant,  and  by  such  serv- 
ice the  court  had  obtained  jurisdiction  of  his 
person,  and,  having  such  Jurisdiction,  its  re- 
fusal to  proceed  was  wrongful.  The  per- 
emptory writ  prayed  for  in  the  petition,  com- 
manding the  superior  court  to  take  JuriBdic- 
tion  and  proceed  in  the  cause,  must  be 
granted. 

DUKBAB,  SCOTT,  and  ANDEBS,  JJ.,  con- 
cur. 


BARIX>W  et  al.  v.  GASIWEIjL  et  al. 
(Supremo  Court  of  Wasbington.  Oct  4,  1896.) 
Purchase  op  Tide  Laxps. 
Smnll  shficks  used  as  tfmpornry  resi- 
dencee.  in  which  a  small  qnnntity  u£  gwtU  hnve 
bifQ  Htored,  arc  not  vulualile  imnrMveitieiitii  "for 
commerce,  trade  or  buniiiesH.  witliiu  Hill's 
CiKle.  i  '2172.  Kiving  tlie  cxchisire  rifrlit  of  pur- 
chase of  tide  lands  to  those  who  liave  made  val- 
uable improvvmeuts  thereon,  in  actual  use  for 
comnerro,  trade,  or  huHitioHS."  for  fiu  Caya  fot- 
lowins  the  filing  of  their  filial  appruliial. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  F.  J.  Barlow  and  another  against 
lUdand  G.  Gamwell  and  others  to  determine 
the  right  to  purchase  tide  lands.  From  a 
Judgment  for  defendants,  plaiutifCs  apiJeal 
Affirmed. 

Kerr  &  McGord,  for  appellants.  Dorr,  Had- 
ley  &  Hadley,  for  respcndents. 

PER  CURIAM.  This  was  a  contest  over 
Oe  rt^t  to  purchase  certain  tide  lands.  Ap- 
penants  dalm  the  right  to  purchase  as  tlie 


owners  of  valuable  tmprovemrats,  and  the 
respoudents  are  the  owners  of  the  uplands. 
The  lower  court,  in  finding  for  i^pondents. 
found  that  tlie  appellants'  applications  had 
not  been  filed  in  time,  and  it  is  insisted  that 
this  was  error.  But,  independent  of  this 
question,  the  Judgment  was  right,  because  ap- 
pellants utterly  failed  to  show  that  they  had 
any  such  improvements  as  would  entitle 
them  to  puruhaae.  The  improvements  con- 
sisted of  two  or  three  small  shacks  or  build- 
ings used  aa  temporary  residences,  and  In  one 
of  such  buildings  a  small  quantity  of  goods 
had  been  stored  for  a  time.  Tiiis  was  not 
a  use  for  "commerce,  trade  or  business," 
such  ns  is  contemplated  by  the  statute.^  Af- 
firmed. 


TURNER  et  al.  T.  BAIIiEY  et  aL 
rSnnreme  Court  of  Washington.    Oct.  4, 1895.) 
CoBPORATioWB— Stock  Subbcriptioss  —  Pathbht 
IK  pROPEKTr — Appeal— Pbactice—Sebvios 
OP  Statement  of  Facts. 

1.  Where  all  tho  atock  of  a  corporation  is 
issue<I  in  payment  for  property  and  tranchfscfl, 
honestly  believed  by  the  parties  to  be  of  the 
par  value  of  the  stock,  a  aubBequent  creditor  of 
the  coipwation,  with  knowledge  that  the  stock 
was  so  issued,  cauuot  hold  the  stockholders  Ga- 
ble on  the  ground  of  an  overralaatlon  of  the 
property. 

2.  Where  the  record  contains  a  notice  to 
defendant  that  a.  Btatement  of  facts  is  served 
upon  him,  and  nolifying  him,  further,  that  the 
statement  of  farts  is  this  day  filed  in  the  cause, 
on  which  is  indorsed  defendant's  acceptance  of 
service,  dated  the  same  da^  the  staU-ment  of 
facts  was  filc^i,  the  api)efll  will  not  be  dismissed 
on  the  grnund  that  the  statement  of  facts  was 
not  served  on  defendant  before  it  was  filed. 

Dunbar,  J.,  disseutiog. 

Appeal  from  superior  court.  King  county;  J. 
W.  Langley,  Judge. 

Action  by  Charles  Turner  and  another  against 
William  E.  Bailey  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  Jacob  Furth 
and  others  api)eal.  Reversed. 

Carr  &  rreston  and  W.  R.  Bdl,  for  appel- 
lants.   U.  W.  Turoer,  for  reHpondenta. 

GORDON,  J,  ^e  resiKuidents  hove  moved 
this  court  to  strike  tlie  statement  of  facts,  and 
to  attlrm  tiio  Judgment,  for  the  reason  tliat  said 
statement  wan  not  sciTCd  uxHin  respondents 
before  tlie  filing  thereof,  and  because  no  copy 
of  the  same  was  served  on  the  recpondenta 
after  the  original  was  fiieil.  This  motion  la 
supported  by  the  attldavit  of  one  of  the  re- 
81«)nacnts.  An  examination  of  the  record  dls- 
ciosea  that,  uiion  tho  day  of  filing  the  state- 
ment of  tacts  in  the  superior  court,  the  ap- 
pellants served  ui>on  the  respondents  a  notice 
wlik-h,  after  entitling  the  cause  and  direction  to 
the  retiipoudeuts,  proceeds  as  follows:  **Tou, 

1  Hill's  Code,  §  2172,  givea  the  exclusive 
right  of  purchase  of  tide  lands  to  those  who 
have  made  valuable  improvements  therrotu  "in 
actual  use  for  commerce,  trade  or  business," 
for  60  days  following  the  filing  of  their  final 
appraisal. 
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and  eacb  of  7011,  are  faereby  notified  that  the 
defendants  John  Le&cy,  Jacob  Purth,  and  Wil- 
liam K.  Bailey,  desiring  to  have  a  statement 
of  facta  cratltted  In  the  above-entitled  cause 
prc^iaratory  to  appeal  to  the  supreme  court  of 
the  state  of  Washington,  have  prepared  such 
statement  of  facts  as  proposed  by  them,  and 
herewith  serve  a  copy  thereof  upon  you;  and 
you  are  further  notified  that  the  said  proposed 
statement  of  facts  Is  this  day  filed  in  the  above- 
entitled  cause."  It  further  appears  by  the  ad- 
mission of  service  Indorsed  by  counsel  for  the 
respondents  upon  the  OTiglnal  statement  that 
a  copy  of  said  statement  was  "received  and 
service  of  same  accepted"  by  them  on  the  28th 
day  of  March,  18»4  (being  the  date  upon  which 
said  original  statement  was  filed).  This,  we 
think,  is  sutiicieut,  and  the  motion  to  strike 
the  statement  and  afilrm  the  judgment  will  be 
denied.  The  respondents,  claiming  as  Judg- 
ment creditors  of  the  Seattle  Terminal  Railway 
&  Elevator  Company  (a  corporation  alleged  to 
be  Insolvent),  brought  this  action  In  the  su- 
perior court  for  King  county,  against  said  cor- 
poration, and  against  the  appellants  Furth  and 
L«ary  and  defendant  Bailey,  seeking  a  decree 
for  the  payment  of  their  judgment  by  the  said 
appellants  and  Bailey,  as  stockholders  of  slid 
corporation,  upon  the  ground  tliat  the  stock 
held  by  them  had  not  been  fully  paid.  It  Is 
alleged  In  the  complahit:  That  said  corpora- 
tion was  organized  on  the  29th  day  of  Tklarch, 
181*0,  with  a  capital  stock  of  ?1,000,000.  di- 
vided into  10,000  shares  of  ?100  each.  Tliat, 
at  its  organization,  api>etlants  and  defendant 
Bailey  each  subscribed  for  10  aliaros  of  its 
capital  stock,  of  which  they  have  ever  since 
l>een  the  owners  and  holders;  and  that  they 
have  not  paid  for  the  same,  nor  for  any  part 
thereof.  That  subsequently,  on  about  Septem- 
ber, 18S>0,  the  said  appellants  and  defendant 
Bailey  became  the  owners  of  additional  sliares 
of  capital  stock  of  said  corporation,  as  follows: 
Appellant  Piuth  of  31K)  shares,  of  tlie  par  value 
of  3=39,000;  appellant  Leary  of  700  shares,  of 
the  iwr  value  of  $79,(KX);  and  defendant  Bailey 
of  790  shares,  of  the  par  value  of  $70,000. 
That  no  part  of  the  par  value  of  the  last-men- 
tioned shares  had  ever  been  imid,  either  by  the 
defendants  or  by  their  pretlfK^essors  in  Interest. 
That  on  the  7th  of  June,  1S02,  the  defendant 
Washington  National  Bnnk  obtained  a  Judg- 
ment In  the  superior  court  of  said  county 
against  the  Seattle  Terminal  Itatlway  &  Ele- 
vator ConiiMmy,  a  coii)oratlon.  for  the  sum  of 
!!;a,7fn.(i7  and  costs.  Tliat  on  the  10th  of 
March,  18!i:i,  an  execution  was  Ifwuiul  there- 
uiHin.  That  thereafter,  on  the  1.3th  of  March, 
1893,  the  sheriH"  of  tJiiii  county  made  return  of 
said  execution,  reciting  Ills  inability  to  find 
any  property  of  the  defendant  wherewith  to 
satisfy  said  Judgment.  The  complaint  furtlier 
alleges  tliat  part  of  said  Judgment,  viz.  the 
sum  of  $1,4(57.19,  of  the  principal  thereof,  was 
a  claim  held  by  <3.  W.  Tunier  (one  of  the  re- 
spondents) against  said  company  for  profes- 
Hional  services  performed  In  his  capjiolty  as 
attorney  and  counselor  at  law,  and  moneys 


advanced  and  paid  by  htm  toe  said  company 
prior  to  the  entry  of  said  judgment,  which 
claim  was  by  him,  prior  to  the  commencement 
of  the  suit  in  which  Judgment  was  rendared, 
assigned  to  said  Washington  National  Bank, 
"not  for  the  use  or  benefit  of  said  bank,  nor 
with  any  Intention  tliat  said  bank  should  be- 
come the  owner  of  said  claim,  but  merely  be- 
cause one  judgmrat  might  cover  the  said  claim 
and  also  the  claim  of  said  bank  against  said 
company,  •  •  •  and  for  the  further  reason 
that  the  m^glng  of  both  claims  In  one  judg- 
ment would  save  expaise  to  said  company, 
and  equally  protect  him  and  the  said  bank." 
It  Is  further  alleged  that,  prior  to  the  com- 
mencement of  this  action,  the  said  bank  as- 
signed to  the  respondents  herein  an  interest  In 
said  judgment  equivalent  to  $1,467.19.  It  al- 
so appeal's  that,  subsequent  to  said  last-men- 
tioned assignment,  the  said  company  paid  to 
said  bank  the  full  amount  of  Its  interest  In 
said  Judgment,  remaining  unassigned,  but  has 
never  paid  to  said  bank  or  to  respondents  any 
part  or  portion  of  the  Interest  In  said  Judg- 
ment so  assigned  by  the  bank  to  the  respond- 
ents; also  alleges  that  the  trustees  of  the  cor- 
poration have  refused  and  neglected  to  make 
calls  for  the  payment  of  the  capital  stock  of 
said  company,  llie  Washington  National 
Bank  is  made  a  party  defendant  under  the  al- 
legation thpt  It  was  requested  by  respondents 
to  join  with  them  as  parties  plaintiff,  pur- 
suant to  the  statute,  but  refused  so  to  do.  The 
cwporatlou  defaidant  entered  no  appearance 
In  this  action. 

Each  of  the  appellants  and  defendant  Bai- 
ley filed  separate  answers,  in  which  they  sev- 
erally set  out:  That  prior  to  the  organiza- 
tion of  the  corporation,  the  Seattle  Terminal 
Railway  &  Elevator  Company,  Amos  Brown, 
B.  F.  Shaubut,  and  Thomas  Ewing,  were 
the  owners  of  land  In  King  county,  and  of 
franchisee,  rights,  and  privileges,  of  the  val- 
ue of  upward  of  ?1,000,000.  That,  being  de- 
sirous of  bringing  about  the  organization  of 
said  corporatlou  for  the  purposes  expressed 
in  its  articles,  and  also  of  obtaining  the  co- 
operation and  assistance  of  the  appellants 
and  defendant  Bailey,  and  to  obtain  their 
services  as  trustees  of  the  corporation,  they 
entered  into  an  agreement  with  them  where- 
by each  of  them  was  to  assist  in  the  OTgani- 
zatlon  of  said  corporatlou,  and  subscrllw  for 
10  shares  of  its  capital  stock,  and  accept  the 
olHce  of  trustee;  and,  in  consideration  there- 
of, said  Brown,  Shaubut,  and  Ewing  would 
convey  and  cause  to  be  conveyed  to  said  cot- 
poratlon  all  of  the  property,  rights,  priv- 
ileges, and  franchises  heretofore  mentioned, 
In  payment  for  all  the  capital  stock  of  said 
corporation;  and  that  it  was  la  pursuance 
of  such  agreement,  and  not  otherwise,  that 
defendants  took  part  in  the  organization  of 
said  corporation,  and  became  the  owners 
and  holders  of  10  shares  each  of  said  capital 
stock.  That,  upon  the  organization  of  said 
cori>oratlon,  said  Brown,  Shaubut,  and  Ew- 
ing did  coBT^  and  cause  to  be  conveyed  to 
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It  all  property,  rlghte,  prirlleges,  and  fran- 
chises herein  referred  to^  and  the  same  were 
recelred  and  accepted  by  said  corporation  In 
fnll  payment  for  all  the  capital  Btock  of  said 
corporation.  That  the  value  of  the  property 
so  conreyed  was  fully  f 1,000,000,  and  was  so 
bdlered  to  be  by  the  trustees  of  said  corpo- 
ration. That  thereafter,  toe  the  purposes  of 
enabllog  said  corporation  to  Improve  Its  prop- 
erty, and  further  the  ends  and  purposes  for 
which  It  was  Incorporated,  It  became  neces- 
sary to  raise  money;  and,  to  accomplish  this 
end,  the  coriroratlon  caused  to  be  Issned  250 
of  Its  first  mortKuge  bonds,  of  a  par  value  of 
¥1,000  each,  the  payment  of  which  was  se- 
cured by  a  first  mortgage  upon  all  of  its 
proiierty,  duly  executed  and  delivered  to  a 
trustee.  That,  after  said  bonds  were  Issued, 
It  was  ascertained  by  said  corporation  that 
the  same  could  not  be  sold  at  the  par  value 
thereof  unless  some  Inducement  should  be 
offered  to  persons  to  subscribe  for  and  pur- 
chase the  said  bonds.  It  was  thereupon 
agreed  between  said  corporation  and  said 
Brown,  Shaubut,  and  Ewlng,  the  owners  of 
the  capital  stock,  that  evei-y  person  who 
sliould  subscribe  for  and  purchase  one  or 
more  of  said  bonds  at  the  par  value  thereof 
should  be  entitled  to  receive  shares  of  the 
capital  stock  of  said  corporation  at  tbc  nomi- 
nal value  of  eight  times  the  par  value  of  said 
bond  or  bonds  so  purchased  by  him;  and 
that,  in  pursuance  of  such  agreement,  the 
appellant  Furth  subscribed  for  and  purchased 
5  Ixmds  of  the  said  corporation  of  the  par 
value  of  $r>,O0O,  which  last-mentioned  sum 
was  paid  into  the  treasury  of  said  corpora- 
tion by  him;  and  thereupon  the  said  corpo- 
ration Issued  and  delivered  to  said  appellant 
4U0  fully  paid  up,  nonassessable  shares  of 
its  capital  stock.  The  appellant  Leary  and 
the  defendant  Bailey,  la  pursuance  of  satd 
agr(>ement,  each  purchased  10  of  the  said 
t>onds,  at  a  par  value  of  if 10,000,  and  the  full 
sum  of  ?10,000  was  by  each  of  them  paid 
Into  the  treasury  of  said  corporation;  and 
thereupon  said  ooiTMiration  issued  and  deliv- 
ered to  each  of  them  800  fully  paid  up,  nonas- 
sessable shares  of  the  capital  stock  of  snid 
corporation.  That  It  was  further  asreed  that 
the  shares  of  stock  by  each  of  said  parties 
originally  subscribed,  viz.  10,  should  consti- 
tute and  In  fact  become  a  portion  of  the 
shares  received  by  reason  of  his  subscription 
to  and  the  purchase  of  said  bonds.  In  other 
words,  it  was  agreed  that  the  10  shares 
which  each  of  said  appellants  had  originally 
subscribed  should  be  considered  a  jMirt  of 
the  total  numlM?r  of  shares  to  which  he  be- 
came entitled  by  reason  of  his  purchase  of 
the  bonds.  For  a  further  affirmative  de- 
fense, It  was  alleged  In  each  of  the  separate 
answers  that  prior  to  the  7th  day  of  June, 
1802,  and  prior  to  the  existence  of  any  lu- 
debtedneas  whatsoever  of  the  Seattle  Ter- 
minal Railway  &  Elevator  Company  to  the 
Washington  National  Bank  or  to  the  plain- 
tiffs, all  of  the  capital  stock  of  said  com- 


pany had  been  fully  paid,  of  all  of  which  the 
defendant  bank  and  the  reapondenta  at  all 
of  said  times  had  full  notice  and  knowledge. 

By  way  of  reply  to  the  matt«n  aet  forth 
In  these  answers,  the  respondents  allied 
that  the  defendants  were  promoters  of  said 
corpwatlon,  and  were  associated  with  Brown, 
Shaubut,  and  Ewlng  and  other  persons  in 
that  behalf;  and  that  whatever  rights  or 
privileges  the  said  company  derived  from 
said  Brown,  Shanbut,  and  Bwlng  they  de- 
rived pursuant  to  a  preconcerted  understand- 
ing iietween  them  and  said  defendants  and 
others  associated  with  them,  and  without 
any  consideration  whatever;  and  that  said 
properties,  privileges,  and  franchlsea  were 
without  any  value  whatever;  and  that,  If 
the  same  were  designed  to  pay  any  subscrip- 
tion to  the  capital  stock  of  the  company, 
such  design  was  a  mere  ccAor  and  device  on 
the  part  of  the  persons  concerned  therein  to 
avoid  the  obligation  previously  vtdnntarlly 
assumed  by  them  to  pay  their  respective 
subscriptions  to  the  capital  stock  of  said 
company;  and,  further,  that,  if  the  assign- 
ment and  the  transfer  of  said  property  was 
designed  to  pay  for  any  of  the  capital  stock 
of  said  company,  the  same  was  taken  by 
said  company  at  a  gross  overvaltutlon, 
which  was  iutentionai  and  fraudulent,  and 
Intended  so  to  he.  Other  allegations  In  re- 
ply need  not  be  here  mentioned. 

Upon  the  trial  of  the  cause,  the  lower  conrt 
found  that  no  payments  wliatever  had  been 
made  on  account  of  the  stock  held  by  the 
Individual  defendants;  that  no  part  of  Uie 
subscription  or  price  thereof  has  ever  been 
paid  either  by  defendants  or  their  trans- 
ferrers; that,  as  to  such  shares  thereof  as 
they  respectively  took  by  transfer,  they  had 
knowledge  at  that  time  that  no  part  of  the 
subscription  or  price  thei*eof  had  ever  been 
paid;  and,  as  conclusions  of  law,  the  court 
found  that  the  Indebtedness  due  and  owing 
from  them  on  said  account,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  said 
Judgment  (the  respondents'),  Is  a  trust  fund, 
to  which  respondents  are  entitled  to  look  for 
satisfaction  of  said  Judgment;  that  the  in- 
dividual defendants,  and  each  of  them, 
should  be  required  to  pay  Into  the  reglstrj- 
of  the  court  a  sum  of  money,  on  account  of 
said  subscription,  neccssaty  and  sufflclcut  to 
fully  pay,  satisfy,  and  discharge  said  Judg- 
ment, together  with  costs;  and  a  decree 
therein  against  the  individual  defendants 
was  entered  accordingly,  from  which  this  ap- 
peal ts  prosecuted. 

The  evidence  Introduced  upon  the  trial  of 
this  cause  l>elow,  and  transmitted  to  this 
court.  Is  very  voluminous;  and  the  number 
and  character  of  the  exceptions  which  appel- 
lants have  taken  to  the  findings  have  neces- 
sitated a  groat  deal  of  labor  upon  the  part 
of  this  court  in  the  examination  of  the  rec- 
ord. Having  reached  the  conclusion  that  the 
findings,  on  some  of  the  material  proposi- 
tions involved,  are  not  only  against  the  great 
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weight  of  the  evidKQce,  but  practically  with- 
out evidence  to  support  them,  and  that  the 
decree  in  favor  of  the  respondents  was  not 
only  erroneous,  but  that  the  same  shouid 
have  been  entered  for  the  appellants,  we 
deem  It  unnecessary  to  here  consider  many 
of  the  questions  discussed  In  the  briefs  of 
counsel,  and  will  conQne  this  opinion  to  a 
consideration  of  such  only  of  the  auestions 
Involved  as  are  necessarj'  to  be  considered 
for  the  purposes  of  a  final  determination  of 
tbis  controversy. 

It  iB  admitted  by  the  respondents  that,  com- 
mencing at  a  time  some  two  montlis  after 
the  Ineoiporation  of  the  Terminal  Company, 
and  continuing  until  some  four  or  Ave  months 
after  Judgment  was  entered  against  said  cor- 
poration in  favor  of  the  Washington  National 
Bank,  the  respondent  Turner  was  the  attorney 
for  said  Terminal  Company.  Without  here 
stopping  to  consider  wheth^  said  bank  could 
rlgbtfuUy  assign  an  Interest  in  a  portion  of 
the  judgment  which  It  held  (without  the  con- 
sent of  the  judgment  debtor),  or  the  other 
equally  interesllug  question  of  whether  re- 
spondents can  be  considered  to  have  been 
creditors  of  said  Insolvent  corporation  at  any 
time  prior  to  the  date  of  the  assignment  to 
them  of  a  portion  of  sold  Judgment  (which  as- 
signment was  made  on  March  13,  iSSS),  and 
coming  directly  to  the  main  question  here  In- 
volved, it  Is,  In  our  Judgment,  abundantly 
established  by  the  evidence  tliat  valuable 
properties,  fhinchlses,  rights,  and  privileges 
were  secured  tor  the  corp<tt-ation  by  Brown, 
Shaubut,  and  Bwlng,  its  orielual  promoters; 
tliat  the  value  of  the  properties,  rights,  and 
franchises  ao  secured  for  it  was.  In  the  candid 
Judgment  of  all  of  the  parties  at  that  time 
interested  th^in,  beUeved  to  be  ¥1,000,000; 
and  that,  so  l)elievlng,  it  was  agreed  tliat  up- 
on their  securing  the  title  to  said  property, 
and  proper  assignments  of  said  franchises  and 
rights  to  said  corporation,  the  said  jioomoters, 
Tlz.  Brown,  Shaubut,  and  Ewlng,  should  be- 
come oitltled  to  the  whole  of  the  capital  stock 
of  said  corporation.  That  such  was  lu  fact 
the  agreement  and  understanding  arrived  at 
by  all  of  the  parties  Interested  In  Its  organiza- 
tion, and  by  all  of  the  parties  who  thereafter 
became  Interested  as  ownci's  of  any  imrtion 
of  Its  stock,  tlie  record  in  this  case  leaves  llt- 
de  room  for  doubt  or  controversy.  It  is  equal- 
ly true  that,  at  the  time  of  the  ti'ial  of  tiiis 
cause  in  the  court  below,  the  property  was 
still  of  considerable  value,  as  shown  by  the 
evidence;  but  owing  to  a  combination  of  cir- 
cumstances over  which  the  appellants  had  no 
control,  and  the  existence  of  conditions  for 
which  they  are  In  no  wise  responsible,  the 
then  value  of  the  properties,  rights,  and  fran- 
ctiises  which  bad  been  received  by  said  corpo- 
ration in  payment  of  Its  capital  stock  as  afore- 
said was  slight  as  compared  to  Its  value  at  the 
time  when  said  corporation  was  formed.  But 
it  docs  not  follow  tliat  because  said  propaty 
and  franchises  have  greatly  depreciated  in 
value,  or  even  become  entirely  worthless,  the 


appellants  In  this  action  should,  as  stockhold- 
ers, be  held  liable  to  contribute  to  thu  resiwnd- 
ents,  as  creditors  of  this  insolvent  curporatlon. 
Their  llabihty  tlierefor  could  only  result  from 
an  iutcntloiiai  and  consequeutly  fraudulent 
ovcr\'aiuatlon, —something  which  the  evidence 
in  this  case  wholly  fails  to  establish. 

In  Colt  V.  Amalgamnting  Co.,  110  U.  S.  343, 
7  Sup.  Ct  231,  tlie  court  say  of  the  subject  we 
are  here  considering:  "The  plaintiff  contends, 
and  It  Is  the  principal  basis  of  his  suit,  that 
the  valuation  thus  put  upon  the  property  was 
Illegally  and  fraudulently  made  at  an  amount 
far  above  its  actual  value;  •  *  *  that  the 
articles  had  no  market  or  acttiai  value;  and, 
therefore,  that  the  capital  stock  Issued  thereon 
was  not  fully  paid,  or  paid  to  any  substantial 
extent;  and  that  the  liolders  thereof  were  still 
liable  to  tlie  corporation  and  Its  creditors  for 
the  unpaid  subscription.  If  it  were  proved 
that  actual  fraud  was  committed  in  the  pay- 
ment of  the  stock,  and  that  the  complainant 
had  given  credit  to  the  company  from  a  be- 
lief that  its  stock  was  fully  paid,  there  would 
undoubtedly  be  substantial  ground  fcH>  the  re- 
lief asked.  But;  where  •  *  •  the  share- 
holders honestly  and  In  good  faith  put  in 
propeiiy  instead  of  money  in  payment  of  their 
subscriptions,  third  parties  have  no  ground  of 
complaint.  •  •  •  But,  where  full-paid  stock 
is  issued  for  property  received,  there  must  be 
actu^  fraud  in  the  transaction  to  enable  cred- 
itors of  the  corxraratlon  to  call  the  stoclihold- 
ers  to  account."  And  the  proposition  is  fully 
sustained  In  the  following  coses:  Coffin  t. 
Ransdcll  (Ind.  Sup.)  11  N.  E.  20;  Ho^es  v. 
Car  Co.  (Minn.)  50  N.  W.  1117;  Bonk  v.  AI- 
den,  9  Sup.  Ct.  332;  Medler  v.  Opera-Honse 
Co.  (N.  M.)  28  Pac.  551;  Douglass  v.  Ireland, 
73  N.  Y.  100;  Young  v.  Iron  Co.,  G5  Mich,  111, 
31  N.  W.  814;  Iron  Co.  v.  Drexel,  90  N.  Y.  87; 
Gamble  v.  Water  Co.  (N.  Y.  App.)  25  N.  E. 
201;  Phelan  v.  Hazard,  5  Dill.  45,  Fed  Cos. 
No.  11.008;  Can-  v.  Le  Fevre,  27  Pa.  St.  413; 
Bickley  v.  Schhig,  40  N.  J.  Eq.  533.  20  Atl. 
250;  Du  Pont  v.  miileu,  42  Fed.  87;  Spense 
V.  Construction  Co.,  3(i  Iowa,  407.  In  Thomp. 
Stockh.  I  134,  it  is  said:  "A  corporation  may 
take  in  payment  of  Its  shares  any  property 
which  it  may  lawfidly  purchase.  Such  a 
transaction  is  not  ulti'a  vires  or  void,  but  Is 
valid  and  binding  upon  the  original  share  tak- 
ers and  upon  the  corporation,  imU^ss  It  Is  re- 
scinded or  set  aside  for  &aud.  Wliile  such  a 
contract  sbinds  unlmpeachcd,  the  courts,  even 
where  the  rights  of  creditoi's  are  involved, 
will  treat  that  as  payment  wlilch  tlie  parties 
Iiave  agreed  diould  be  payment."  Indeed,  the 
cases  are  numerous  In  which  It  is  held  that, 
to  cliarge  the  holder  of  stock  issued  uprai  and 
for  the  purchase  of  property  individually  for 
the  debts  of  the  company,  "It  is  not  enough 
to  prove  that  the  property  has  been  purchased 
and  paid  for  at  an  overvaluation  through  a 
mere  mistake  or  error  of  Judgment  upcm  the 
port  of  the  trustees,"  but  It  must  be  shown 
tliat  the  purchase  at  the  price  agreed  upon 
was  in  bod  faith. 
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It  api>ears  from  the  evidence  In  this  case 
that  the  reei)ODdcnt  Turner  was  present  at  a 
meeting  of  the  stockholders  of  said  Terminal 
Company  licld  some  time  In  October  or  No- 
vembd',  1802,  at  which  meeting  a  proposltioa 
was  pending  looking  to  the  Tolontary  sub- 
scription  of  the  stockholders  of  an  amount 
Hufflclent  to  pay  certain  labor  claims,— indebt- 
edness incurred  by  the  corporation  In  the  line 
of  improvements  in  building  a  railway  and 
crcctiug  warehouses  upon  its  properties.  This 
meeting  was  held  some  five  or  six  months 
prior  to  the  time  of  the  assignment  by  the 
bank  to  respondents  of  an  Interest  in  the 
judgment  which  said  bank  hdd  against  the 
defendant  corporation.  There  is  some  uncer- 
tainty as  to  whether  the  respondent  was  pres- 
ent at  such  meeting  In  the  capacity  of  an  at- 
torney representing  the  interests  of  certain 
stockholders,  or  as  the  personal  representative 
of  his  fnther-ln-law,  Noah  Armstrong,  a  stock- 
bolder  iu  the  company,  or  as  owner  of  certain 
bonds  of  the  company  which  he  himself  held; 
but  we  deem  it  unimportant  to  determine  In 
what  capacity  he  appeared.  Concerning  the 
I»irt  which  respondent  took  In  the  proceedings 
at  said  meeting,  we  quote  from  the  testimony 
of  Judge  Burke,  as  follows:  "We  entered  in- 
to the  discussion  of  the  question  of  contribut- 
ing to  a  fund  to  pay  ott  the  laborers  and  other 
creditors,  and  there  was  a  general  a^rci'ment 
of  opinion  on  tlie  part  of  those  present  that  it 
would  Ix!  well  to  do  It;  but  General  Turner 
[respondent]  objected,  on  the  ground  that  he 
did  not  think  that  the  bondholders  or  stock- 
holders were  under  any  legal  or  moral  obliga- 
tion to  imy  any  debt  of  the  company,  that  the 
stock  was  fully  paid  stock,  and  that  the  prop- 
erty given  In  imymeut  of  It  was  worth  the 
stock;  and  he  did  not  see  any  reason  why  he 
should  be  asked,  or  any  stockholder  should  be 
asked,  to  put  their  hands  in  their  pockets  to 
pay  money  gratuitously  on  those  debts."  The 
witnesses  Brown  and  Ballard,  who  were  also 
present  at  said  mooting,  gave  substantially 
like  testimony  as  to  what  respondent  Turner 
said  at  said  meeting.  This  Is  important  only 
as  tending  to  show— what  we  think,  in  the 
absence  of  any  evidence  upon  the  question, 
nUght  and  should  readily  be  inferred  from  the 
fact  of  his  long  connection  with  this  corpora- 
tlcm  as  its  counsel— that  ho  was  at  all  times 
cognizant  of  the  fact  that  the  entire  capital 
stock  of  the  coriK)r.itIon  had  t»een  accepted  as 
a  consideration  for  the  properties,  right'^,  and 
franchLses  transferred  to  it  by  the  original 
promoters,  and  tliat,  In  pursuance  of  such 
imderstanillng  and  agreement,  the  stock  bad 
at  all  times  been  considered  as  fully-paid  and 
nonassessable  stock;  and  hence  he  should  not 
be  heard  to  question  the  sufficiency  of  the 
consideration  received  by  the  corporation  for 
its  stock,  or  the  legality  of  the  agreement 
reached  concerning  It  The  respondents  do 
not  appear  to  question  the  correctne^  of  the 
proposition  contended  for  by  appellants,  viz. 
that  the  capital  stock  of  a  cori>oratlon  organ- 
ized under  our  law  may  be  paid  for  eitliei-  In 


money  or  money's  worth,  which  appears  to 
be  the  settled  rule.  In  the  absence  of  charter 
restrictions  or  provisions  of  statute  forbldtUng 
it. 

We  conclude  that  the  court  lielow  erred  In 
finding  that  no  i>art  of  the  stock  of  which  the 
appellants  are  the  owners  had  been  paid,  and 
In  concluding  that  appellants  or  either  of  them 
are  Indebted  in  any  sum  for  or  on  account  of 
the  shares  of  stock  held  by  them  or  either  of 
them,  and  in  failing  to  find  that  all  of  the 
capital  stock  of  said  corporation  had  been 
fully  paid  for  in  property  received  and  accept- 
ed by  aald  corporation  in  full  payment  of  its 
stock,  from  which  It  follows  that  the  decree 
must  be  reversed,  and  the  cause  remanded  to 
the  lower  court,  with  Instructions  to  proceed 
to  enter  judgment  for  the  appellants,  and 
against  the  respondents,  In  accordance  with 
this  opinion. 

HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 
DUNBAIC,  J.,  dissents. 

WAUD  V.  SPRIXOFIKLD  PTRE  &  MARINE 
INS.  CO. 

(Supreme  Court  of  Washington.  Oct.  S.  1895.) 
NoTiCK  OF  Appeal  — EviMNCB  of  Sbrvice- Jd- 

HISUICTION  AFTEK  RbMITTITUK. 

1.  Extrinsic  evidence  cannot  be  received  by 
the  supifiuo  court  to  sliow  that  tlie  notice  of 
nppoiil.  which  appears  from  the  record  to  hnve 
been  served  too  late,  was  in  fact  Herved  with- 
in tlie  atatatory  time. 

2.  Alter  a  rehearing  has  been  denied,  and 
a  regularly  iBsiicd  remittitur  transmitted  to  the 
conrt  helow,  the  auprenie  court  has  no  further 
iurisdictioD  of  the  cause. 

Motion  to  recall  a  remittitur  and  reinstate 
an  oppeaL  For  former  report,  see  38  Pac.  0d8. 

ANDERS,  J.  When  this  cause  came  on  for 
trial  at  the  October,  1894,  session  of  this  court, 
the  appeal  was  dismissed  on  motion  of  re- 
spondent, for  the  reason  that  it  appeared  that 
the  notice  of  appeal  and  the  appeal  bond  had 
not  b(!en  filed  In  the  court  below  within  the 
time  limited  by  section  4  of  the  api)oal  act 
of  March  8.  1803  (Laws  1803,  p.  121).  On 
Deeernl>er  18,  18&4,  the  appellant  filed  a  mo- 
tion or  petition  for  a  rehearing  and  for  a  re- 
instatement of  the  appeal,  which,  after  due 
consldei-atlon,  was  denied,  and  on  Apill  26, 
1805,  the  remittitur  was  transmitted  to  the 
trial  court.  On  May  17.  1895,  appellant  filed 
this  motion  to  recall  the  remittitur,  and  to 
reconsider  the  order  of  dismissal  and  refusal 
to  reinstate  the  appeal,  as  prayed  In  the  pre- 
vious motion. 

By  the  section  of  the  statute  abore  men- 
tioned the  notice  of  appeal  and  the  proof  of 
service  thereof  become  a  part  of  tbe  record, 
for  the  i-cason  that  the  clerk  la  required  to 
enter  the  same  In  the  jonmal  of  the  court. 
It  Is  alleged  in  this  motion,  as  It  was  In  the 
previous  one,  that  as  matter  of  fact  the  no- 
tice of  appeal  was  snred  oa  December  1, 
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18SH,  and  not  on  November  23,  1S04,  as  ai>- 
pears  by  the  record;  and.  In  order  to  establish 
the  truth  of  this  allegation,  the  learned  coun- 
sel for  appellant  hare  tmdered  several  affl- 
davitB,  which  they  ask  this  court  to  consider. 
TUB  we  cannot  do.  It  la  said  In  Elliott,  App. 
Proc.  S  186,  that:  "Appeals  are  tried  by  the 
record.  The  transcript  Is  the  source  from 
which  appellate  tribunals  obtain  their  knowl- 
edge of  the  facts  Involved  In  the  controversy 
between  the  parties  before  them,  as  well  as 
the  source  from  which  they  derive  their  bnowl- 
f'dge  of  the  questions  upon  which  It  is  their 
duty  to  pronounce  Judgment  •  •  •  The 
i-ecord  as  embodied  in  a  prop«'ly  prepared  and 
duly  authenticated  transorlpt  Imports  abso- 
lute verity,  and  cannot  be  aided,  varied,  or 
contradicted  by  extrinsic  evidence."  See,  also, 
Haynes,  New  Trials  &  App.  (  283;  McDon- 
ald V.  Bowman  (Xeb.)  58  N.  W.  701;  Cai-ey 
v.  Brown,  53  Cal.  IKO;  In  re  Fifteenth  Ave. 
Eztensloa.  54  CaL  179;  Boyd  t.  Bntrel.  00 
Cal.  280.  In  the  last-mentioned  case,  which 
Is  directly  In  point,  the  court  said:  "In  deny- 
ing a  rehearing  In  this  cause,  we  think  It 
proper  to  say  that  the  transcript  shows  that 
the  notice  of  appeal  was  served  on  the  18th 
of  December.  1879,  and  filed  on  the  30tb  of 
JantBvy.  1880.  An  attempt  Is  made  to  4how 
by  affidavit  before  this  cotui;  that  It  was 
Aled  at  an  earlier  day,  and  within  the  time 
allowed  law.  This  cannot  be  allowed. 
It  was  so  held  In  Boston  liayncs,  31 
Cal.  107.  The  record  of  the  court  Iwlow 
cannot  be  altered  or  amended  by  proof  made 
In  this  court.  If  It  Is  Incorrect,  that  must 
be  made  to  appear  by  proper  evidence  to 
the  court  below,  which  has  power  to  alter 
It  so  as  to  make  It  speak  the  truth.  It  would 
be  a  departure  from  all  principle  to  allow 
a  record  sent  to  this  court  to  be  assailed 
by  evidence  of  less  dignity  than  a  record. 
See  Smith  v.  Brannan.  13  Cal.  107;  Bonds  v. 
Hickman.  29  CaL  400;  Satterlee  v.  Bliss.  .16 
CaL  52L  ThB  party  must  seek  relief  In  the 
court  from  which  his  appeal  was  prosecuted." 
What  is  tbsre  said  expresses  the  settled  doc- 
trine of  the  courts,  and  we  have  seen  no  case 
to  the  contrary.  It  api>ears  that  respondent's 
brief  was  served  on  appellant's  connsd  on 
April  13,  1894,  and  tliat  the  transcript  wiis 
not  forwarded  to  this  cotut  for  several  days 
thereafter.  Apiiellant  therefore  had  an  op- 
Ijortunlty,  before  the  record  was  filed  in  this 
court,  not  cmly  to  know  that  the  respondent 
Intended  to  a^  for  a  dismissal  of  the  appeal 
in  this  court,  bnt  also  to  apply  to  the  lower 
court  to  cOTrect  the  record,  If  Incorrect,  and 
make  It  speak  the  truth.  Bnt.  even  If  we 
had  the  power  to  correct  the  rcconl.  It  Is  now 
too  late.  After  the  hearing  of  the  motion  to 
reinstate  the  cause  and  the  transmission  of 
the  remittitur  to  the  court  below,  the  cause 
passed  entirely  from  the  control  of  this  court. 
AVolfmnan  v.  Bell.  8  Wash.  140,  35  Pac.  603. 
The  remittitur  in  this  case  was  not  irregularly 
Issued,  and  having  been  withdrawn  in  order 
to  suspend  proceedings  In  the  court  below  dur- 


ing the  pendency  of  this  motion,  it  will  forth- 
with be  returned  to  the  superior  court.  The 
motion  must  be  denied,  and  It  Is  so  ordered. 

DUKBAB  and  SCOTT,  JJ.,  concur. 


STATE  ex  rfl.  BAXCROFT-WHITXBT  CO. 
V.  PRICE,  Secretary  of  State. 

(Supreme  Court  ot  Washineton.    Oct.  8^  ISSHS.) 

Cos  TRACTS— Cos  STRUCTIOS. 

The  contract  between  the  stnte  and  the 
B.-W.  Co.  re^ranlinjr  the  nrintinp  of  the  future 
state  Reports  requireil  the  sorrefary  of  state 
to  sell  to  the  companT  the  platit)  of  the  volnmett 
already  publiHlieu  by  the  state  at  the  "actual 
cost"  of  the  same  to  the  utate.  as  shown  by  the 
original  bill  from  the  state  reporter.  The  vol- 
uaies  bad  been  printed  by  the  state  from  the 
original  type,  and,  in  compliance  with  a  subse- 
(]uent  act,  stereotyix'd  platftt  were  made  from 
the  t}"!*.  at  a  subsequent  cost  of  50  cents  per 
plate.  Held,  that  the  actual  coat  of  the  plates 
was  50  cpntH  per  plate,  and  the  state  was  not  en- 
titled to  au  additional  sum  for  composition.  Dun- 
bar, J.,  dissenting. 

Proceeding  In  mandamus,  on  the  relatltm  of 
the  Bancroft-Whitney  t.'ompany,  against 
James  H.  Price,  as  secretary  of  state.  Grant- 
ed. 

Solon  T.  Williams  and  Struve,  AIloi, 
Hughes  &  McMlcken.  for  petitioner.  James 
A.  Ilalght,  for  resiMUdeut. 

SCOTT,  J.  This  Is  a  proceeding  in  man- 
damus, and  Is  submitted  upon  an  agreed 
statement  of  facts.  At  the  last  session  ot 
the  legislature,  an  act  was  passed  relating  to 
the  printing  of  the  Supreme  Court  Reports. 
The  reporter  was  directed  to  enter  Into  a 
contract  with  the  relator  for  the  publication 
of  future  IteiMrts  during  a  period  of  10  years. 
The  act  further  provided  that  the  respond- 
ent should  sell  to  the  relator  thd  stereotyped 
lilates  of  the  publliihcd  Reports  (volumes  1 
to  9,  inclusive),  upon  the  following  cMidl- 
tlons:  "Whenever  the  number  of  copies  of 
said  volumes  on  hand  lu  the  secretary's  of^ 
fice  shall  reach  the  niiulmum  number  of  one 
hundred  (100)  then  the  scci-etnry  shall  sell  the 
plates  of  such  volume  or  volumes  at  the  ac- 
tual cost  of  the  same  to  the  state  of  Washing- 
ton, as  shown  by  the  Item  on  the  original  bill 
from  the  state  printer."  And  further:  "Tliat 
sold  Bancroft-Whitney  Cfflnpany  will  enter 
Into  a  contract  with  the  secretary  of  state  to 
reprint  such  volume  or  volumes  at  once,  and 
to  keep  on  hand  and  for  sale,  for  not  less 
than  ten  years,  a  sufflclent  number  of  copies 
to  supply  all  demaudx  from  the  state  and 
public,  at  the  uniform  price  of  two  dollars 
and  fifty  cents  (|2..'jO)  ikv  volume."  A  con- 
tract was  enterctl  Into  between  the  repwter 
and  the  relator,  under  sections  2  and  3  of 
said  act,  and  volume  10  of  the  Reports  was 
publlBhed,  and  3(X)  copies  thereof  were  ten- 
dered to  the  respondent.  Prior  thereto  the 
number  of  copies  of  certain  of  the  previous 
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Reports  had  reacbed  the  minimum  of  100, 
and  less;  and  the  respondent  demanded,  as  a 
condition  precedent  to  his  recetvtng  said  300 
copies  of  volume  10,  and  Iseulng  his  certifi- 
cate of  acknowledgmoit  therefor,  that  the 
relator  should  purchase  the  stereotyped  plates 
of  said  volumes  to  be  reprinted.  It  Is  con- 
ceded that  the  relator  was  wilting  aod  offered 
to  do  this  at  the  rate  of  SO  cents  per  plate, 
but  the  respondent  demanded  a  greater  sum, 
as  the  actual  cost  of  said  plates;  and  clalm- 
iujr  that  the  two  contracts  provided  for  in 
the  act  were  interdependent,  upon  the  refusal 
of  the  relator  to  pimdiase  said  plated  at  a 
frreater  price  than  50  cents  per  plate,  he  re- 
fused to  receive,  and  Issue  his  certificate  of 
acknowledgment  for,  said  300  copies  of  vol- 
ume 10.  and  this  proceeding  was  Inatitnted  to 
determine  the  controversy. 

The  relator  contends— First,  that  the  con- 
tracts provided  for  In  the  act  are  Independ- 
ent ones,  and  that  the  respixideut  cannot  re- 
fuse to  receive  volume  10,  under  the  first  con- 
tract, even  though  the  relatOT  failed  to  car- 
ry out  the  second  contract;  and,  second,  that 
the  price  of  the  plates  is  fixed  by  the  act  at 
f)0  cents  per  plate.  Owing  to  the  conclusion 
we  have  reached  as  to  the  second  point,  a 
decision  of  the  first  is  imuecawary.  Volumes 
1  to  9  of  the  Reports  were  published  by  the 
state  printer,  at  the  exi^nse  of  the  state, 
nnder  a  previous  act  of  the  legislature  (Laws 
1891,  p.  74).  the  pajwr  and  material  used 
therein  being  furnished  by  the  state.  Said 
voUimre  were  jn-lnted  from  the  original  type. 
Thereafter,  in  compliance  with  section  3  of 
said  act,  stereotyped  plates  were  made  by  the 
state  printer,  he  furnishing  the  material;  and 
they  were  charged  for  In  the  bills  submitted 
by  him  as  a  separate  and  distinct  item,  at 
the  rate  of  30  cents  per  plate.  It  Is  cmi- 
tended  by  the  resp<Hident,  however,  that  this 
does  not  represent  the  actual  cost  of  said 
plates  to  the  state,  and  that  the  state  is  en- 
titled to  an  additional  sum  for  composition. 
But  we  do  not  think  this  conteiitlmi  can  be 
sustained.  The  composition  was  a  necessary 
part  of  the  work  In  publishing  the  Reports 
originally.  The  making  of  the  plates  was  a 
secondary  matter,  and  caused  no  additional 
work  in  publishing  the  volumes  originally, 
and  in  no  way  increased  the  cost  of  the  first 
publication.  Nor  do  we  find  enough  In  the 
language  of  the  act  to  sustain  the  respond- 
ent's contention.  The  word  "actual"  lends 
no  additional  significance.  "Actual  cost"  can 
mean  no  more  than  cost,  and  cannot  con- 
trol the  clause,  "as  shown  by  the  item  on  the 
original  bill  from  the  state  printer."  This 
item  nns  30  cents  per  plate.  It  is  perhaps 
tme  that  the  act  might  better  have  used  the 
words  "fifty  cents  per  plate,"  but  the  specl- 
ftcatton  given  was  just  as  explicit,  and  leaves 
DO  room  for  construction.  We  are  of  the 
opinion  that  the  writ  should  Issue,  directing 
the  respondent  to  receive  said  300  copies  of 
vcdume  10.  and  give  the  relator  his  ceitlflcate 
'jt  ackiiowledguient  tliereof,  upon  the  relator's 


comiilying  with  the  offer  to  purchase  the 
plates  OS  specified. 

HOYT,  C.  J.,  and  A>rDERS,  J.,  concur. 

DITXBAR,  J.  (dissenting).  I  think  the 
phrase  "actual  cost"  was  used  by  the  legis- 
lature In  the  most  comprehensive  sense,  in- 
tending to  include  all  the  material  and  labor 
that  was  necessary  to  produce  the  plates. 
If  the  state  had  the  type  already  set,  on  some 
prior  contract,  by  reason  of  which  the  plates 
could  he  produced  at  a  lower  rate,  that  was 
a  benefit  which  should  Inure  to  the  state,  and 
which  should  not  be  appropriated  by  the 
plaintiff.  Nor  do  I  think  the  expression,  "as 
shown  by  the  item  on  the  original  bill,"  is 
controlling.  The  legislature  personally  did 
not  know  what  the  Itemized  bill  would  show, 
but  naturally  supposed  It  would  show  the  ac- 
tual cost,  and  the  actual  cost  was  the  essen- 
tial thing  In  the  mind  of  the  legislature.  The 
bill  of  the  printer  was  simply  referred  to  as 
a  source  of  information.  Believing  that  the 
acts  were  interdeiiendent.  It  follows  that.  In 
my  judgment,  the  writ  should  be  denied. 


ENGLISH  et  al.  GRIN8TKAD. 

(Supreme  Court  of  Washington.    Oct.  21, 

1805.) 

Rbscissiok  or  Co.vtract— False  Rkprebbnta- 

TIOKS. 

StatHQenta  on  the  mle  of  a  note  secnrrd 
by  a  mortgage,  as  to  the  condition  of  the  pro|)- 
erty  covered  by  the  mortgage,  which  the  ven- 
dor alleged  were  based  on  information  derivpii 
fFOSL  third  persons,  are  expressions  of  opin- 
ion, and,  if  untrue,  afford  no  ground  for  a  re- 
Kciasion  of  the  aaie,  where  the  vendor  refuited  to 
guaranty  the  note,  and  the  vendees  took  other 
steps  to  ascertain  for  theDi8elve«  the  value  of 
the  note  and  mortgage. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  .Judge. 

Action  by  Albert  English  and  othei-sagalust 
Rilda  (iriustead.  There  was  a  judgnieut  for 
plalntlfCs,  and  defendant  ai)pea]s.  Reversed. 

Richardson  &  WlUiams  and  Blake  &  Post, 
for  appelant  L.  H.  Fxather,  toe  respond- 
ents. 

HOYT.  0.  J.  By  this  action  respondents 
sought  to  avoid  a  purchase  by  them  of  a  cer- 
tain note  and  mortgage  held  by  the  appel- 
lant. The  ground  upon  which  this  was  sought 
was  that  respondents  had  been  induced  to 
purchase  said  note  and  mortgage  by  false 
representations  as  to  them,  and  as  to  the  o<m- 
dltion  of  the  property  covered  by  the  mort- 
gage, and  of  the  coi-poratlon  by  which  It  was 
executed.  Upon  the  trial  the  superior  court 
found  the  facts  to  be  Ruhstnntlally  as  con- 
tended for  by  the  respondents,  ond  entered  a 
decree  as  prayed  for  In  the  complaint.  Such 
findings  of  fact  were  duly  excepted  to  by  the 
upl>ellunt,  and  it  is  here  contended  by  her 
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that  tbe  eridence  Introdnced  waft  not  suffi- 
cient to  warrant  the  court  in  finding  as  it  did. 
There  is  little  or  no  dispute  as  to  the  law 
gorerning  transactions  of  the  kind  InvolTed 
in  this  controversy,  and  the  question  for  oui 
deci^on  is  mainly  one  of  fact.  It  has  been 
our  duty  to  examine  the  proofs  contained  in 
the  record  for  the  purpose  of  ascertaining 
whether  the  representations  made  by  the  ap- 
pellant at  the  time  she  sold  the  note  and 
mortgage  were  of  material  foots  wlilch  she 
stated  to  be  tme,  or  were  simply  of  facts 
wbich  she  b^iered  to  lie  true  by  reason  of 
certain  informatipn  wbicb  she  had  obtained, 
which  Information  was  at  the  time  made 
known  to  the  respcudents.  It  the  represen- 
tations were  of  the  first  class,  both  parties 
agree  that  the  contract  of  sale  could  be  avoid- 
ed. On  the  other  hand.  If  they  were  of  the 
second  class.  It  i&  sulwtantlaily  agreed  that 
they  furnished  no  sufficient  reason  for  STold- 
ing  the  cmtract  of  sale.  The  pnKMTs  sbow 
that  there  were  some  expressions  mode  use  of 
liy  the  appellant  which,  If  taken  alone,  would 
seem  to  warrant  tbe  construction  put  upon 
them  by  the  respondents;  but  when  they  are 
construed  In  connection  with  other  state- 
ments made  by  her  at  the  same  time,  it  seems 
dear  to  us  that  she  never  at  any  time  int^d- 
ed  to  represent  as  an  al>a<dute  fact  anything 
In  connectitm  with  the  note  and  morgage.  the 
property  covered  by  the  mortgage,  or  the  cor- 
poration by  which  it  was  made.  In  every 
conversation  In  wliich  she  made  any  state- 
ments as  to  the  mortgage  being  good,  or  as 
to  the  cfmdition  of  the  property  covered  by  It, 
she  made  It  clear,  by  direct  statement  or  lan- 
guage equivalent  thereto,  that  she  had  no 
pemmal  knowledge  as  to  sucb  facts,  but  as- 
serted fhem  to  be  true  by  reason  of  hep  be- 
lief, growing  out  of  information  which  she 
had  received  from  other  parties.  Such  state- 
ments on  her  part,  when  taken  in  connection 
with  the  conceded  fact  that  she  expressly  re- 
fused to  in  any  manner  guarantee  the  note 
and  mortgage,  compel  ua  to  bold  that  the  r^ 
resentatlons  made  by  h^  were  not  Intended 
to  be  more  than  expresslims  of  opinion  as  to 
the  value  of  tbe  note  and  mortgage.  Not 
only  does  this  appear  from  the  quallfyii^ 
Btat«uent8  made  by  her  whenever  she  r^re- 
smted  ibe  note  and  mortgage  to  be  good, 
but  It  farther  appears  from  the  conduct  of  the 
i-espondents  in  connection  with  the  purchase. 
If  tbey  had  Inteaided  to  rdy  upon  her  repre- 
sentations, they  would  not  have  been  likely 
to  bave  taken  tbe  steps  which  they  did  to 
ascertain  for  themselves  as  to  the  value  of 
the  note  and  mutgage;  nor  would  tbey  have 
been  likely  to  have  been  content  with  the 
loose  Btat«nent8  as  to  the  mortgage  being 
good,  when  in  connecticHi  there^th  was  her 
positive  refusal  to  In  any  manner  guarantee 
them  to  be  good.  The  findings  of  fact  as 
to  these  r^rraentations  are.  In  onr  t^nion, 
unsupported  by  tbe  proofs,  and  for  that  rea- 
son must  be  set  aside;  from  which  It  wUl 
follow  that  the  Judgment  and  decree  must 


be  reversed,  and  tbs  cause  remanded,  with 

iDstructions  to  dismiss  it 

DUXBAR.  ANDERS,  and  SCOTT,  JJ.,  con- 
cur. 


SANDERS  T.  MAIN  et  al. 
(Supreme  Coart  of  Washington.    Oct.  21, 

FSAUDnLBNT  CONTETANCE— ChATTBL  MoRTGlGB— 
EXTBXSIOX  or  Pathksts. 
A  chattel  mortgage,  made  in  good  faith, 
will  not  be  set  asido  as  in  fraud  of  criMiitora  be- 
cause after  its  execution  the  mortgagees  agreed 
that  the  time  for  paying  some  of  the  Install- 
ments should  be  extended,  and  consented  to  the 
paymeot  of  certain  small  sums  which  were  be- 
ing urgently  pressed  against  tbe  mortgagor. 

Appeal  from  superior  court,  Spokane  county; 
Jamee  Z.  Moore,  Judge. 

Action  by  Edwin  D.  Sanders,  assignee  of  A. 
M.  Orchard,  an  Insolvent  debtee,  against  Main 
&  Winchester,  copartners,  and  another,  to 
have  a  chattel  mortgage  declared  fraudulent. 
From  a  judgment  for  defendants,  plaintlfl  ap- 
peals. Affirmed. 

S.  &  T.  W.  Dougbs,  McBromn  &  McBroom, 
and  Jones,  Voorhecs  &  Stephens,  for  appellant. 
Blake  &  Post,  for  respondents, 

HOYT,  O.  J.  By  this  action  the  appelhint 
sought  to  have  a  certain  mortgoge  in  favw  of 
respondents  declared  fraudulent  as  against  tbe 
creditors  of  the  mortgagor  on  the  ground  that 
it  was  not  made  solely  for  tbe  brneflt  Ot  the 
mortgagees,  but  was  intended  as  a  oovw  to 
aid  the  mortgagor  In  delaying  the  claims  of  bis 
other  creditors.  The  cause  was  heard  upon 
tbe  pleadtegs  and  proofs,  and  the  finding  of 
the  Buperlw  court  was  against  tbe  claim  of 
the  appellant  A  careful  examlnatltm  v€  the 
record  has  convtoced  in  that  no  other  finding 
ccHild  have  been  xl^tfully  moda  We  bave 
been  unable  to  find  anything  In  the  proofs 
which  tended  to  show  that  the  mortgage  was 
not  made  by  the  mortgager  and  accepted  by 
tlie  mortgagees  In  tbe  best  of  faith  for  tlie  par* 
poses  appearing  vpaa  Its  face.  There  was 
some  testlnvmy  tmdlng  to  show  that  amie 
time  after  the  mortgage  was  made  there  was- 
a  consent  on  the  part  ct  the  mortgagees  that 
the  time  In  which  some  <tf  tlie  iustallmraits 
were  to  be  paid  should  be  extended.  It  also 
appeared  that  the  mortgagees  consented  to  tbe 
payment  of  certein  small  sums  which  were  be- 
ing urgently  pressed  against  the  mortgagor; 
but  the  mortgage,  havtog  been  made  in  good 
faith,  was  not  rend»ed  fraudulent  by  thesa 
tmnsactlons.  The  facte  proven  bring  the  case 
within  tbe  rule  announced  by  this  court  in 
Warren  v.  His  Creditors,  3  WaslL  48,  28  Pac. 
%7,  and  Ephralm  v.  Kdleh«.  4  Wash.  243,  20 
Pac.  986.   Tlie  Judgment  must  be  affirmed. 

ANDERS,  SCOTT,  and  DUMBAR.  JJ.,  cod- 
cut. 
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CITT  OP  SPOKANE  v.  STEVENS  et  aJ. 

(Supreme  Court  of  Washington.    Oct.  21, 
1803.) 

LiHtTATioNa — Recotebt  of  Stkest  Assessment. 

Under  Code  Proc.  §  120,  providing  that 
"an  action  for  relief  not  hereinhefore  provided 
for  Bhall  be  commeneed  within  two  yeen  after 
the  cause  of  action  has  accrued,"  and  section 
121!,  making  limitations  apply  to  actions  brought 
in  the  name  of  a  public  corporation  as  well  as 
to  actons  by  private  persons,  an  action  to  fore- 
close a  lien  for  a  street  assessment  must  be 
brought  within  two  years  from  the  time  the 
riKht  to  foreclose  accrues. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  the  city  of  Spokane  against  W. 
W.  Stevens  and  others  to  foreclose  street  as- 
sessment liens.  From  a  judgment  for  de- 
fendants, plaiutifiC  appeals.  Alfii-med. 

W.  H,  Plummer,  for  appellant.  W.  A. 
LewlB,  and  H.  D.  Crow,  for  respondents. 

DUNBAtt,  J.  This  is  an  action  brought 
by  the  city  of  Spokane,  a  municipal  corpora- 
tion, for  the  purpose  of  foreclosing  a  lien, 
created  by  an  assessment  for  street  grading, 
against  the  property  ot  tlie  respondents.  The 
complaint  was  in  the  regular  form,  and  to  it 
a  demurrer  was  Interposed,  alleging  (1)  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendants, and  (2)  that  this  action  was  not 
commenced  within  the  time  limited  by  law. 
With  the  Tlew  ^ve  entertain  of  the  second 
proposition,  it  will  not  be  necessary  to  discuss 
the  first.  It  Is  conceded  the  appellant 
that,  if  the  statute  of  limitations  prevails,  the 
contention  of  the  resp(indents  must  be  sus- 
tained; but  It  Is  Insisted  by  the  appelhint 
tba^  the  statute  being  silent  with  reference 
to  the  commencement  of  actions  for  the  fore- 
closure of  tax  liens,  Its  clahn  could  only  be 
barred  by  the  lapse  of  time  according  to  the 
common  law.  We  think  the  statute  cannot 
be  so  construed.  The  time  for  commence- 
ment of  actions  Is  provided  for  in  the  Code 
of  Procedure  by  sections  111  to  120,  IncluslTe. 
The  limitation  on  an  action  of  this  kind  te  not 
specifically  provided  for  In  any  of  the  sections 
antecedent  to  section  120,  but  that  section 
provides  tiiat  "an  action  for  relief  not  here- 
inbefore prorided  for  shall  be  commenced 
within  two  years  after  the  cause  of  action 
shall  have  accrued."  Some  cases  are  cited 
by  the  appelhint  to  the  effect  that  the  statute 
of  llmltatlous  will  not  apply  to  municipal  cor- 
porations to  proceedings  of  this  kind.  What- 
ever might  be  said  of  the  weight  of  authority 
on  tliat  qnestinn  under  statutes  less  si)eoiflc 
than  ours,  it  seems  certain  to  our  minds  that 
the  provision  of  section  122,  viz.  "the  limita- 
tions prescribed  In  this  act  shall  apply  to  ac- 
tions brought  In  the  name  of  the  state  or  any 
county  or  other  public  corporation  therein,  or 
for  its  beuedt.  in  the  same  manner  as  to  ac- 
tions by  private  parties,"  calls  for  no  con- 
struction, and  tliat  It  would  be  doing  violence 


to  the  plain  langtiage  employed  In  the  statute 
to  hold  that  a  municipal  corpcwatlon  was  not 
contemplated  by  said  section.  To  strengthen 
this  idea,  section  111  provides  that  "actiona 
can  only  be  commenced  within  the  periods 
herein  prescribed,  after  the  cause  of  action 
shall  have  accrued,  except  when  in  special 
cases  a  different  limitation  is  prescribed  by 
statute."  Xo  different  limitation  having  been 
prescribed  by  the  statute  tar  the  commence- 
ment of  actions  of  this  Und,  it  would  seem 
that  furthra*  comment  was  unnecessary.  The 
judgment  will  be  afBnned. 

HOrr,  G.  J„  and  ANDERS  and  SCOTT. 
JJ.,  concur. 


STATE  ex  rel.  GERMAN-AMERICAN 
SAFE-DEPOSIT  &  SAVINGS  BANK  v. 
SUPERIOR  COURT  OF  PIERCE  COUN- 
TY et  al. 

(Supreme  Court  of  Washington,    Oct.  28, 
1895.) 

Rbcbivbbs  —  Appeal  —  Supeksbdsas — Jobtifica- 
tiox  bt  tsuketies  — puaotiob— wuit 
OF  Pkohisitiox. 

1.  The  provision  for  ihe  stay  of  proceedings 
on  appeal,  contained  iu  the  same  act  whidi  ex- 
pressly provider  for  an  appeal  from  an  order  ap- 
pointing a  receiver,  appheo  to  an  order  of  that 
kind. 

2.  The  fact  that  sureties  on  a  stay  bond  ou 
appeal  fail  to  appear  for  the  purpose  of  jujrtifi- 
cation  does  not  disqualify  them  from  becoming 
sureties  on  a  nen  bond. 

3.  Under  the  statutory  provision  that,  if  the 
sureties  oii  a  stay  bond  fail  to  qualify,  oppel- 
lant.  within  five  days  after  the  certificate  of  the 
judtce  certifying  that  the  sureties  have  failed 
to  qualify  is  made,  may  give  a  new  bond,  sub- 
ject to  the  requirement  of  justification  of  the 
sureties,  the  court  cannot  attack  the  new  bond 
of  its  own  motion  for  insufficiency  of  the  sure- 
ties, witliout  notice  to  appellant. 

4.  Const,  art.  4,  §  4,  providing  that  the  su- 
oremc  court  shall  have  power  to  issue  writs  of 
urohibition  noce&sary  to  the  exercise  of  its  ap- 
pellate jurisdiction,  gives  the  court  jurisdiction 
to  urohibit  a  lower  court  from  actiug  in  proceed- 
ings for  the  appointjnent  of  a  receiver,  pending 
an  appeal  iu  which  a  stay  bond  has  been  giveii, 
and  to  compel  the  court  io  set  aside  an  order 
placing  the  recover  In  possession  of  the  prop- 
erty. 

Proccedmg  on  the  relation  of  the  German- 
American  Safe-Deposit  &  Savings  Bank 
against  the  superior  court  of  Pierce  couuty 
and  Hon.  Emmett  N.  Parker,  Judge,  for  a  writ 
of  prohibition.  Gnmted. 

D.  J.  Crowley  and  T.  W.  Hammond,  for 
relator.  H.  F.  Garretsou,  for  respondent  court. 

HOYT.  C.  J.  The  city  of  Tacoma  com- 
menced an  action  in  the  superior  court  of 
Pierce  county  against  the  relator  herein,  by 
which  It  was  sought  to  have  a  receiver  ap- 
pointed to  take  possesniou  of  Its  assets  and 
wind  up  its  business.  After  an  answer  to  the 
complaint  bad  been  filed  by  the  defendant, 
the  application  for  the  appoiutmeut  of  a  re- 
ceiver to  take  charge  of  the  bank  during  the 
[tendency  of  the  action  was,  after  hearing, 
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granted,  am)  an  order  duly  made  appointing 
S.  R.  BalkwIU  as  such  receiver,  and  directing 
him  to  take  poseesslon  of  all  the  property  o£ 
the  defendant.  From  this  order  the  defend- 
ant gave  notice  of  appeal  to  this  court,  and 
filed  a  cost  bond  as  required  by  the  statute. 
It  also,  before  the  receiver  bad  done  anything 
In  pursuance  of  such  order,  obtained  from  the 
court  an  order  fixing  the  amount  In  \vhlch 
It  should  give  a  bond  to  stay  proceedings  un- 
der said  order,  and  filed  such  bond,  with  sure- 
ties, who  made  several  affidavits  as  to  their 
responsibility  as  required  by  statute.  There- 
after, on  the  19th  day  of  October,  1890,  ex- 
ceptions were  filed  to  the  sufficiency  of  such 
sureties,  and  notice  given  to  the  defendant 
to  produce  them  in  court  at  10  o'clock  in  the 
forenoon  of  the  22d  day  of  October,  1895. 
The  sufficiency  of  the  form  of  the  bond  was 
also  attacked  by  exceptions  served  at  the 
same  time.  On  said  22d  day  of  October  the 
defendant  filed  objections  to  the  hearing  of 
the  exceptions,  upon  the  ground  that  sufficient 
notice  had  not  been  given.  The  court  disre- 
garded these  objections,  and,  the  defendant 
taking  no  further  action,  and  not  producing 
the  sureties  on  the  bond  for  examination,  cer- 
tified the  fact  as  to  the  nonappearance  of  the 
sureties,  and  declared  the  Ixind  void,  and 
held  for  naught  Thereupon  the  defendant 
proffered  and  filed  In  court  a  new  bond,  sufll- 
dent  In  form,  and  signed  by  sureties  who 
qualified  as  required  by  the  statute;  where- 
upon the  court,  on  its  own  motion,  made  and 
caused  to  be  entered  an  order  substantially 
as  follows:  "Now  on  this  day,  Immediately 
following  the  making  of  the  certificate  and 
order  declaring  the  supersedeas  bond  filed 
in  this  case  on  the  19th  day  of  October,  A.  D. 
18%,  void,  comes  the  defendant,  by  its  at- 
torneys, B.  F.  Houston  and  T.  W.  Hammond, 
and  filed  a  paper  purporting  to  be  an  addi- 
tional supersedeas  bond,  with  Koyal  A.  Gove, 
R.  B.  Mullen,  John  Murray,  Sarah  H.  Mur- 
ray, J.  A  Lawrence,  C.  M.  Lawraice,  John 
H.  WUt,  the  same  sureties  who  were  on  the 
first  bond  above  referred  to,  each  and  all  of 
whom  failed  and  neglected  to  appear  and  jus- 
tify, as  shown  by  the  records  in  this  case, 
tc^ttier  with  J.  M.  Junett,  James  A.  Frace, 
and  C.  O.  Bean  as  additional  sureties  on  said 
bond,  which  additional  sureties  have  quali- 
fied on  said  bond  as  follows;  J.  M.  Junett  for 
$20,000.00,  C.  O.  Bean  for  $10,000.00,  and 
James  A.  Frace  for  $5,000.00,  making  a  total 
of  $35,000.00,  and  no  more,  and  the  court  be- 
ing of  the  opinion  that  said  bond  Is  void,  and 
of  no  effect,  for  the  reason  that  the  qualifica- 
tion of  the  sureties  thereon  does  not  exceed 
the  total  sum  of  $35,000.00,  except  as  to  those 
sureties  who  were  upon  the  supersedeas  bond 
first  above  referred  to,  and  who  have  failed 
to  appear  or  Justify  as  required,  making  the 
total  amount  of  the  legal  Justification  on  said 
bond  the  sum  of  $35,000.00,  and  no  more, 
when  it  should  be  one  himdred  and  twenty 
thousand  ($120,000.00)  dollars.  Whereupon 
the  receiTor,  together  with  his  counsel,  Is  di- 


rected to  Immediately  take  possession  of  the 
property  of  the  said  defendant."  Acting  un- 
der this  order,  the  recelvM",  who  had  thereto- 
fore qualified,  took  possession  of  the  property 
of  the  defmdant,  over  its  protest,  by  the  em- 
ployment of  force.  The  object  of  tlds  pro- 
ceeding is  to  obtain  an  order  from  this  court 
prohlbithig  the  superior  coiut  from  further 
proceeding  In  the  enforcemoit  of  Its  order  for 
the  appointment  of  a  receiver,  and  to  have 
set  aside  all  that  has  heeo.  done  thereunder 
since  the  ffling  of  the  supersedeas  bond. 

The  grounds  upon  which  this  reUef  Is  asked 
are  that  upon  the  filing  of  the  supersedeas 
bond  the  superior  court  was  deprived  of  ju- 
risdiction to  proceed  further  upon  the  order 
appealed  from  until  such  appeal  had  beeu 
heard  and  determined,  and  that  fw  that  rea- 
son it  should  be  prohibited  from  proceeding 
further;  and  to  the  end  that  the  defendant 
might  not  lose  the  fruits  of  Its  appeal  It  was 
entitled  to  have  matters  restored  to  the  con- 
dition In  which  they  were  at  the  time  of  the 
filing  of  the  supersedeas  bond,  and  tiave  them 
so  maintahied  until  the  determination  of  the 
appeal.  Some  other  reasons  have  been  sug- 
gested why  the  relief  prayed  for  should  be 
granted,  but,  in  our  opinion,  the  rights  of  the 
parties  must,  in  this  proceeding,  depend  upon 
conclusions  to  be  drawn  upon  the  proceedings 
above  outiined.  The  respondent  the  Judge  of 
the  superior  court  who  made  the  order  ap- 
pealed from  and  the  city  of  Tacoma  have 
appeared  to  show  cause  why  the  relief  prayed 
for  in  the  petition  should  not  be  granted. 
The  first  contention  on  behalf  of  each  Is  that 
the  order  appealed  from  could  not  be  super- 
seded, and  they  cite  some  authcMlties  to  sus- 
tain their  contention  upon  this  point  The 
authorities  so  cited  are  not  satisfactory,  and, 
if  they  were,  would  be  of  lltUe  weight  here, 
for  the  reason  that  the  statutes  of  the  states 
from  which  such  authorities  come  were  un- 
like ours.  Our  statute  as  to  appeals  in  one 
section  provides  at  length  what  Judgments 
and  orders  may  be  appealed  from,  and  In  an- 
other section,  In  the  same  act,  provides  how 
proceedings  on  an  order  or  judgment  appeal- 
ed from  may  be  stayed;  and  In  our  opinion 
it  is  clear  that  the  legislature  intended  to 
give  to  the  party  prosecuting  an  appeal  from 
any  order  or  Judgment  the  right  to  take  ad- 
vantage of  the  provisions  for  staying  execn- 
ttoD.  There  Is  no  reason  for  holding  that  the 
provision  as  to  stay  bonds  applies  to  one  or- 
der or  judgment  mentioned  In  the  preceding 
section,  and  not  to  another;  and,  as  it  muet 
apply  to  some,  we  feel  compelled  to  hold  that 
it  applies  to  all;  and  since  an  order  ap[)olnt- 
Ing  a  receiver  is  in  express  terms  made  ap- 
pealable by  the  provisions  of  the  act.  It  must 
be  held  that  the  provision  as  to  the  stay  of 
proceedings  In  the  same  act  applies  to  an 
order  of  that  kind.  The  reason  given  by  the 
Judge  in  his  return  for  proceeding  In  the  ex- 
ecution of  the  order  for  the  appointment  of 
the  receiver  after  the  stay  bond  was  given 
was  that  there  was  no  appearance  of  the 
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sureties  in  the  first  band  tor  the  purposes  of 
jostlflcatlon,  and  that  for  that  reason  such 
sureties  were  dlsquallfled  from  becoming  such 
on  the  new  bond,  and  that,  excludlDg  such 
Burettea  from  consideration,  the  new  bond 
upon  Its  fiice  showed  that  it  was  not  such  a 
bond  as  was  required  by  the  statute.  If  the 
failure  of  a  surety  to  appear  when  the  party 
had  been  required  to  produce  him  for  exami- 
nation would  disqualify  him  from  becoming  a 
surety  on  a  new  bond,  when  the  old  one  bad 
been  attacked  only  on  account  of  the  alleged 
insufficiency  of  the  sureties,  the  rule  would 
not  apidy  In  this  case,  for  the  reason  that  the 
bond  was  attacked  by  the  plaintiff  for  want 
of  form;  and  It  was  entirely  proper  for  the 
defendant,  if  it  thought  such  attack  could  not 
be  successfully  resisted,  to  abandon  the  at- 
tempt to  make  good  the  old  bond  and  file  a 
new  one.  But,  in  our  opinion,  a  surety  would 
not  be  dlsquaUfled  by  not  being  produced  at 
the  time  required  by  the  notice.  No  other 
result  could  follow  from  his  failure  to  appear 
thin  to  have  his  name  taken  from  the  con- 
sideration of  the  court  In  determining  the  sulfl- 
clency  of  the  first  bond.  To  hold  that  his  fail- 
ure to  ap[>ear  disqualified  him  from  being  a 
surety  at  all  would  be  unwarranted  by  the 
Btatate,  and  might  work  great  iiardship  upon 
an  appellant  who,  by  reason  of  the  absence 
of  a  competent  surety  from  town  at  the  time 
when  lie  was  required  to  be  produced,  would 
be  deprived  of  his  aid  in  completing  his  ap- 
peal. Whether  the  sureties  appeared  or  not, 
the  result  most  adverse  to  the  appellant  would 
be  to  have  the  bond  certified  to  be  Insufficient, 
and  declared  to  be  void.  The  learned  judge 
seemed  to  take  this  view  at  the  time  he  certi- 
fied the  facts  as  to  the  fiillure  of  the  sureties 
to  appear,  for  the  reason  that  he  foUowed 
such  certificate  by  the  one  required  by  the 
statute  upon  sureties  having  been  found  fn- 
ButHcleut 

It  cannot  be  successfully  contended  that, 
for  the  reason  that  a  surety,  upon  examina- 
tion, has  not  been  found  good  for  a  large 
amonnt,  he  is  thereby  disqualified  from  be- 
coming a  surety  for  a  small  amount,  as  to 
which  amount  the  proof  shows  him  to  be 
sufficient  We  therefore  feel  compelled  to 
b<^d  a^inst  this  claim  of  the  respondent. 
The  rights  of  the  appellant,  after  such  cer- 
tificate had  been  made,  were  the  same  as 
they  wonld  have  been  If  the  bond  had  been 
declared  void  on  account  of  the  insufficiency 
of  the  sureties  after  examination.  The  ap- 
pellant, therefore,  after  the  certificate  of  the 
Judge  as  to  the  invalidity  of  the  first  bond, 
was  entitled  to  file  a  new  one  in  accordance 
with  the  provisions  of  the  statute.  This 
holding  Is  not  only  necessary  to  prevent 
grave  injustice  being  done  to  a  party  who 
is  in  good  faith  prosecuting  an  appeal,  but 
seems  to  be  the  only  one  justified  by  the 
language  of  the  statute,  which  is  as  fol- 
lows: "If  the  judge  upon  such  examination 
is  satisfied  that  the  surety  or  sureties  are 
qoalifled  as  such,  to  the  extent  to  which  they 


are  required  by  section  eight  of  this  act 
to  make  affidavit,  then  he  shall  make  a  cer- 
tificate to  that  etTect  endorsed  upon  or  at- 
tached to  the  bond,  which  shall  thereupon 
stand  as  a  sufficient  appeal  bond  to  the  ef- 
fect expressed  in  the  condition  thereof;  but 
if  he  is  not  so  satisfied,  or  If  the  sureties 
fail  to  attend  and  justify,  then  the  judge 
shall  In  like  manner  certify  to  that  effect, 
and  thereupon  the  bond  shall  become  void; 
provided,  that  in  such  case  the  appellant 
may,  within  five  days  after  the  making  of 
such  certificate,  file  a  new  appeal  bond,  in 
conformity  with  the  requirements  of  this 
act,  and  subject  to  the  requirement  of  jus- 
tiflcatlMi  of  the  sureties  therein,  as  here- 
Inal>ore  provided:  but  in  case  such  new  ap- 
peal bond  be  found  Insufficient,  no  new 
bond  can  thereafter  be  filed  In  lieu  thereof."  i 
The  filing  of  the  new  bond  with  the  sure- 
ties therein  mentioned  was,  therefore.  In 
the  exercise  of  a  right  given  by  the  stat- 
ute to  the  appellant,  and  the  question  pre- 
sented for  our  consideration  is  as  to  how 
this  new  bond  could  be  attacked.  The  sn- 
I)erior  court  assumed  to  attack  it  upon  its 
own  motion,  without  notice  to  the  appellant 
to  produce  the  sureties,  or  without  any  ex- 
amination wiiatever  in  reference  to  their 
qualifications.  In  our  opinion,  in  so  doing  it 
acted  without  authority,  and  In  such  a  man- 
ner as  to  deprive  the  appellant  of  the  fruits 
of  its  api>eal.  Such  bond  could.  In  our  opin- 
ion, only  be  attacked  upon  the  same  notice 
and  In  the  same  manner  as  the  first  one. 
It  is  not  reasonable  to  suppose  that  It  was 
the  intention  of  the  legislature  that  the 
appellant  should  presume  that  such  new 
bond  was  to  be  attacked,  and  therefore  be 
present,  with  all  of  his  sureties,  in  court,  to 
meet  an  attack  that  might  or  might  not  be 
made.  Besides,  we  think  there  can  be  but 
one  Interpretation  to  the  language  of  the 
statute  as  applying  to  exceptions  to  the  new 
bond  and  to  the  qualification  of  the  sureties 
when  exceptions  have  been  filed  to  such 
bond,  and  that  Is  that  such  exceptions  must 
be  taken,  and  notice  to  the  party  given  to 
produce  the  sureties,  in  the  same  manner, 
and  for  the  same  time,  as  In  case  of  the  first 
one.  It  follows  from  what  we  have  said 
that  In  our  opinion  the  proceedings  of  the 
lower  court,  imder  the  order  for  the  appoint- 
ment of  a  receiver,  since  the  filing  of  the 
supersedeas  bond  have  been  without  author- 
ity, and  are  of  such  a  nature  as  to  deprive 
appellant  of  the  fruits  of  Its  appeal.  This 
being  so,  we  are  required  by  the  express 
provisions  of  our  constitution  to  Issue  such 
a  writ  or  order  as  will  restore  the  appellant 
to  its  rights  upon  the  appeal,  and  protect 
it  thereunder.  In  section  4  of  article  4  of 
our  constitution  it  Is  provided  as  follows: 
"The  supreme  court  shall  also  have  power  to 
issue  writs  of  mandamus,  review,  prohibi- 
tion, habeas  cwpus,  certiorari  and  all  other 
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writs  neeesfary  and  proper  to  the  complete  ex- 
ercise of  Its  appellate  and  revisory  Jurisdic- 
tion." And  since  by  such  proTisIoa  this 
court  is  given  that  power.  It  follows,  upon 
familiar  principles,  that  It  cannot  escape  the 
resiwnsibllity  Imposed  thereby,  but  must, 
in  a  proper  case,  exercise  the  power  granted. 
An  order  will  be  Issued  prohibiting  the  su- 
perior court  from  further  proceeding  In  the 
execution  of  its  order  for  the  appointment  oC 
a  receiver  until  the  determination  of  the 
appeal  therefrom,  or  until  the  further  order 
of  this  court;  and  requiring  It  to  Issue  the 
necessary  orders  to  place  the  appellant  in 
possession  of  its  property  wrongfully  tak^ 
from  it  by  the  receiver. 

SCOTT  and  GORDON,  JJ.,  concur. 


HALTER  V.  SPOKANE  SOAP-WORKS  CO. 

(Supreme  Court  of  Washington.    Oct  21, 

1893.) 

JUDQHBNT  BT  DEFAULT  —  8 BTT IN Q  ASIDE  OS  CON- 
DITIONS. 

Defendant  having  defaulted,  plniatiff  re- 
covered judgment  for  $uiX),  iind  a  motion  to  va- 
cate the  tjume  was  gmuted  oa  t-onditioii  tiiat  de- 
foudant  give  bonds  in  the  sum  of  $2.UUU  for 
the  payment  of  nay  judgment  which  miglit  be 
obtained  against  him.  Held,  that  imposing  sucli 
coudition  was  not  an  abuse  of  discretion,  it  ap- 
pearing that  execution,  which  had  already  is- 
sued, could  then  be  collected,  hut  tliat  defend- 
ant had  openly  asserted  that  he  would  prevent 
the  collection  of  the  judgment;  and,  there  be- 
iiig  110  showing  that  defendant  was  unable  to 
furniiriL  the  required  bonds.  Anders,  J.,  dis- 
Bcutjng. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  Die  il.  Halter,  a  minor,  by  next 
friend,  against  the  Spokane  Soap- Works  Com- 
pany, for  personal  Injuries.  Plaintiff  recov- 
ered Judgment  by  default,  and  from  an  or- 
der  granting  a  motion  to  vacate  the  same  on 
a  certain  condition  defendant  appeals.  AjE- 
flrmed. 

H.  M.  Stephens  (Jones,  Voorhees  &  Ste- 
phens, of  counsel),  for  appellant.  Dawson  & 
I'lattor  (James  E.  Fenton,  of  counsel),  for  re- 
sirandent 

DUNBAR,  J.  This  was  an  action  for  per- 
sonal damages  for  injuries  alleged  to  have 
been  received  by  respondent  through  the  care- 
lessness and  negligence  of  the  appellant  while 
In  its  emploj'.  Service  was  duly  made  uiwn 
the  appellant,  and,  upon  failure  to  answer 
within  the  time  rcfiulred  by  law,  a  default 
was  asked  for  and  granted.  A  Jury  was  im- 
paneled, testhnony  was  offered,  and  a  Judg- 
ment was  rendered  In  favor  of  respondent  for 
$■"00,  the  action  having  been  brought  for  the 
sum  of  $10,000.  After  the  entry  of  the  Judg- 
ment a  i>otition  was  made  by  appellant  to  va- 
cate the  same  on  the  ground  tliat  default  had 
been  suffered  to  be  taken  by  rca-son  of  the 
Inadvertence  of  counsel  for  appellant.  After 


considering  the  showing  made  both  by  appel- 
hint  and  respondent,  the  court  granted  the 
motI<m  to  vacate  the  Judgment  on  condition 
that  appellant  should  give  bonds  for  the  pay- 
ment of  any  Judgment  which  might  be  ob- 
tained against  It  In  the  sum  of  $2,000.  From 
that  portion  of  the  order  imposing  this  con- 
dition an  appeal  was  taken  to  this  court 

Couceding  the  right  of  the  appellant  to  ap* 
peal  before  Judgment  In  the  wiglnal  cause, 
we  are  unable  to  find,  under  the  drcnmatan- 
OGS,  any  abuse  of  discretion  on  the  part  of 
the  court  It  is  true,  the  Judgment  was  only 
for  $500,  and  the  bond  required  was  for  $2,- 
000,  but  under  the  affidavits  filed  In  this  case 
we  think  the  court  was  warranted  In  coming 
to  the  conclusion  that  the  object  of  the  ap- 
pellant was  to  postpone  action  In  this  case 
for  the  purpose  of  defeating  the  Judgment  on 
execution,  If  any  should  be  obtained.  The 
execution  In  this  case  for  the  collection  ot  the 
Judgment  had  already  Issued,  and  the  sbow- 
ing  made  was  to  the  effect  that  at  that  time 
the  execution  could  be  made  out  of  property 
of  the  appellant,  but  that  the  aj^Uant  had 
openly  asserted  that  he  would  prevent  the 
collection  of  the  judgment  There  is  no  show- 
ing that  appellant  was  unable  to  furnish  the 
bonds  re<iuired  by  the  court,  and  that  any 
real  hardship  was  Imposed  upon  It  by  the  or- 
der of  the  court.  A  matter  of  this  kind  be- 
ing so  largely  In  the  discretion  of  the  court, 
without  an  abuse  of  this  discretion  is  plainly 
made  to  appear,  this  court  does  not  feel  Jus- 
tified in  disturbing  the  orders  of  the  lower 
court.  The  Judgment  will  therefore  be  af- 
firmed. 

HOTT,  0.  J.,  and  SCOTT,  J.,  concur. 

ANDKRS,  J.  (dissenting).  The  statute  up- 
on which  the  motion  to  set  aside  the  judg- 
ment In  this  case  was  based  provides  that 
the  court  may,  upon  such  terms  as  may  be 
Just,  and  upon  pnyment  of  costs,  relieve  a 
party,  or  his  legal  representatives,  from  a 
Judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.  Oo<Ie 
Proc.  §  221.  While  I  readily  concede  that  the 
iwwer  to  relieve  from  judgments,  under  this 
provision  of  the  statute.  Is,  to  a  great  extent, 
discretionary,  I  do  not  think  that  the  court 
possessed  the  power  to  arbitrarily  impose 
terms  that-  were  oppressive  or  unjust.  Un- 
der the  law,  no  terms  may  be  exacted  but 
such  as  are  Just.  Hand  v,  Burrows,  15  Hun. 
481.  And  In  my  opinion  the  condition  upon 
which  the  court  was  willing  to  grant  the  re- 
lief demanded  by  the  appellant  was  palpably 
unjust.  If  It  be  true,  as  suggested,  that  It 
appeared  that  the  defendant  only  desired  to 
liavo  the  Judgment  vacated  in  order  to  defeat 
the  claim  of  the  plaintiff,  it  would  seem  too 
plain  for  argument  that  the  motion  should 
have  been  denied,  as  not  being  In  furtherance 
of  Justice.  On  the  other  hand,  If  It  apiM-nred 
that  the  defendant  was  justly  entitled  to  Iw 
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reliered  from  the  judfment,  encb  relief  should 
liaTe  been  granted  without  the  Imposition  ot 
sncb  unreasonable,  and,  to  my  mlud,  unjust, 
terms  as  were  imposed  upon  ttie  defendant  In 
this  case.  I  therefore  respectfully  dissent 
frran  the  coaclusloo  reached  by  the  majority 
of  tbe  court 


JENSKN  et  al.  t.  HUGHES  et  al. 
fSapreme  Court  of  Washingtoi-    Oct  17, 
1805.) 

APPBAUBU  OsDKRS— OkDEK  DlBSOLTINQ  AN  AH- 
TACHMBNT. 

Lawa  189B.  c.  01,  aitthoriziDg  an  appeal 
from  an  order  refuainfi  to  diasolTe  an  attach- 
ment, does  not  make  an  order  dissolTing  an  at- 
tachmect  appealable. 

Appeal  from  superior  court,  Lincoln  connty; 
Wallace  Alotmt,  Judge. 

ActlffiD  by  O.  C  Jensen  and  another  against 
J.  Ij.  Hugbes  and  another.  From  an  carder  dls- 
solTin^r  an  attachment,  plaintiffs  appeal.  Dis- 
missed. 

Merrltt  &  Salisbury,  for  appellants.  C.  H. 
Neal,  toe  lespondenta. 

DUNBAR,  J.  This  Is  an  appeal  from  an 
order  of  the  court  dlssolying  a  writ  of  attach- 
ment, and  a  motion  is  made  to  dismiss  the 
appeal  on  the  gro\md  that  this  court  has  no 
Jurisdiction  of  said  appeal,  for  tbe  reason  that 
tbe  order  appealed  from  Is  not  an  appealable 
order.  Chapter  61  of  the  Laws  of  1893  pro- 
Tides  what  ord«8,  Judgments,  or  proceedings 
In  the  superior  court  may  be  appealed  from; 
and  subdivision  4,  8  1,  provides  for  an  appeal 
from  an  OTder  refusing  to  dlstiiarge  an  attach- 
ment. Prior  to  the  enactment  of  this  law.  It 
was  tbe  uniform  holding  of  this  court  that 
neither  an  order  dissolving  nor  one  refusing  to 
dissolve  or  discbarge  an  attachment  was  ap- 
pealable; and  Inasmuch  as  tbe  subsequent  leg- 
islatl<m  above  referred  to  provided  for  an  ap- 
peal from  an  ord^  refusing  to  disdiarge  an 
attatdunent,  and  made  no  provision  for  an  ap- 
peal Crran  an  order  discharging  an  attachment, 
we  should  not  be  warranted  In  coming  to  the 
conclUBloo  that  the  legislative  will  exprcraed 
in  the  cbapter  above  referred  to  comprehended 
an  appeal  from  an  <H*der  diaciiargUig  an  at- 
tachment. We  do  not  think  the  case  of  Cosh- 
Murray  Co.  V.  Tuttich,  B8  Pac.  1134,  10  Wash. 
449.  Is  In  point  on  the  questions  raised  in  this 
motion.  The  motion  to  dismiss  t<x  want 
Jurisdiction  will  therefore  be  sustained. 

HOYT,  C.  J.,  and  SC<xrr,  J.,  Goncnr. 


STATE  v.  COSS  et  al. 
fSuoreme  Court  of  Washington.    Oct  25, 
1885.) 

LaRCBST — ISDIOTMBNT — JURISDICTION. 

1.  An  information  for  larceny  alletdng  that 
ths  property  taken  belonged  to  &  corporation. 


and  that  anch  property,  when  taken,  was  la  the 

nosscafiion  of  receivers  appointed  by  a  federal 
court*  states  an  offense  ngninst  the  state. 

2.  A  state  court  has  concurrent  jurimlictiou 
with  federal  courts  of  the  offense  of  lart-euy  of 
the  property  of  a  cornoratiou,  in  the  iioiisesHion 
of  receivers  ap|)ointea  by  a  fedeml  conrt. 

3.  Under  Code  I'roc.  g  13(»S,  makinff  a  con- 
fession by  a  defendant  in  a  criminal  cane,  mado 
under  inducements,  admiHsible  n^innt  him  ex- 
cept when  made  under  influence  of  fear  pro- 
duced by  threats,  a  voluntary  confession  under 
inducements  by  one  of  two  defendants  charged 
Jointly  with  larceny  is  admiiMHble  against  tioth. 

Appeal  from  superior  court,  Lincoln  comi^; 
Wallace  Mount,  Judge. 

H.  M.  Ooss  and  William  Chester  were  con- 
victed of  larceny,  and  d^mdant  Ooss  appeals. 

AfHrmed. 

Alcrrltt  &  Salisbury,  for  appellant  Jackson 
Brock  and  N.  T.  Caton,  for  the  State. 

DUNBAH,  J.  The  defendants  were  convict- 
ed of  the  crime  of  grand  larceny.  The  In- 
formation, omitting  formal  part,  is  as  follows: 
"Said  H.  M.  Co88  and  William  Chester,  on  tbe 
11th  day  of  October,  1894,  at  the  county  of 
Liincolu,  state  of  Washington,  did  unlawfully 
and  feltmiousiy  steal,  take,  and  carry  away  four 
thousand  feet  of  sawed  timlter,  of  tbe  value  ot 
sixty  dollars,  the  property  of  the  Northern  Pa- 
clUc  itaiiroad  Company,  a  cwporation  duly  In- 
corporated  by  and  under  the  laws  of  the  Unit- 
ed States,  which  said  Northern  Pacific  Railroad 
Company  was  at  the  dates  herein  named,  and 
now  is,  in  the  hands  of  Thomas  F.  Oakes,  Hen- 
ry C.  Payne,  and  Henry  C.  Bouse,  receivers, 
appointed  by  the  United  States  district  court, 
for  the  district  composed  of  tbe  state  of  Wash- 
ington, contrary  to  the  form  of  the  statutes," 
etc.  A  demurrer  was  interposed  to  this  com- 
plaint, on  the  ground— First,  that  the  court  had 
no  Jurisdiction  to  try  said  cause;  second,  that 
the  said  lnformatl(Hi  did  not  state  facts  suffi- 
cient to  constitute  any  offense  under  tbe  law. 

'Ibe  contention  of  the  appellant  in  support  <tf 
this  demurrer  Is  that.  Inasmuch  as  tbe  indict- 
ment alleges  that  the  property  alleged  to  have 
t)ecn  stolen  was  In  the  hands  of  receivers  ap- 
pointed by  the  United  States  court,  the  United 
States  court  alone  has  Jurisdiction  to  try  the 
defendants  for  stealing  the  prop^ty  of  tbe  com- 
pany which  was  in  the  iiands  of  said  receivers. 
We  do  not  think  this  contention  can  be  sus- 
tained. It  Is  true  that,  before  the  defendants 
can  be  convicted  of  larcaiy,  the  question  of 
owna^lp  of  the  property  alleged  to  have  been 
stolen  must  be  established;  but  tbe  Indictment 
In  this  case  plainly  alleges  ownerstiip  In  the 
Nortbem  Pacific  Hallroad  Company,  and  only 
alleges  the  possession  of  the  i»^erty  In  the 
United  States  receivers.  It  is  not  necessary 
tmder  our  Code,  or  imder  any  system  of  plead- 
ing, to  allege  In  the  Indictment  for  larceny  In 
wiiose  possession  tbe  property  Is,  but  it  Is  suf- 
lieient  to  allege  and  prove  that  the  property 
stolen  was  the  property  of  another.  Whart. 
Cr.  Law,  8  2W,  states  the  rule  to  l>e  that  "of- 
fenses which  are  directed  against  the  sov- 
ereignty of  a  state,  or  which  directly  affect 
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tbe  state  or  Its  population,  are  punishable  in 
sucb  state,  notwithstanding  the  fact  that  such 
offenses  are  also  directed  against  the  sover- 
eignty of  the  federal  gov«nment,  unless  the 
constitution  gives  the  federal  government  ex- 
clusive Jurisdiction  over  the  offense;  and,  even 
where  the  federal  courts  have  exclusive  juris- 
diction of  one  aspect  of  an  offense,  this  does 
not  iffevent  a  state  court  fi-om  prosecuting  an- 
othta-  aspect  of  the  same  offense."  "Nor  would 
a  federal  statute  precluding  state  courts  from 
prosecuting  such  aspects  of  an  offense  as  are 
of  state  coguizance  [e.  g.  [tasslng  counterfeit 
money  as  cheats  on  citizens]  be  constltutlcKial." 
Wbart.  Comm.  Am.  Law,  §  524.  "The  states 
may  constitutionally  provide  for  punishing  the 
counterfeiting  of  coin  and  the  passing  of  coun- 
terfeit money,  since  these  acta  are  offenses 
against  the  state,  notwithstanding  they  may 
be  offenses  against  tbe  nation  also."  Cooley, 
Const.  LIm.  (5th  Ed.)  We  tiilnk  there  can  be 
no  question  but  that  the  court  assumed  prop» 
jurisdiction  of  this  case;  that  the  complaint 
stated  the  cause  of  action  in  every  particular; 
and  that  the  demurrer  was  properly  overruled. 

Tbe  next  c<Hitentlon  of  the  appellant  Is  that 
the  court  erred  In  admitting  tbe  confession  of 
the  defendant  Chester,  over  tbe  objectlrais  of 
the  appellant,  on  the  ground  tliat  promises 
and  Inducements  were  held  out  to  him  If  he 
would  make  sucb  confession.  Conceding  that 
promises  and  Inducements  were  held  out  to 
bim  to  make  the  confession,  there  is  no  testi- 
mony in  the  case  tending  to  show,  nor  is  It 
claimed  by  appellant  that  there  is  any  such 
testimony,  that  the  confession  admitted  was 
made  under  the  Influence  of  fear  produced  by 
threats;  and,  in  tbe  absence  of  any  such  in- 
tluence,  our  statute  plainly  puts  this  question 
at  rest  Section  1308,  Code  Proc.,  provides 
that  the  confession  of  a  defendant  made  under 
Inducement,  wltb  all  the  circamstances,  may  be 
given  against  him,  except  when  made  under 
the  Influence  of  fear  ^m3uced  by  threats.  The 
testimony  objected  to,  then,  having  been  prop- 
erly admitted,  and  the  testimony  in  the  case 
being  aulllclent  to  sustain  a  verdict,  the  Judg- 
ment wilt  be  aturmed. 

IIOYT,  C.  J.,  and  SCOTT  and  A^'DERS, 
.IJ.,  concur. 


CT.OSE  T.  CLOSE. 
(Supreme  Court  of  Oregon.    Oct.  28,  1895.) 
Afpbai. — Phactice—Lost  Record, 
All  appeal  will  be  dismissed  for  fnihire 
of  appellaut  to  61e  the  abHtmct  of  the  record 
rt'quin;d  by  the  rules  of  the  court.  thouRli  part 
of  the  roford  haa  beon  lost;  nppt'llant  haviug 
failed  to  tnko  measures  within  a  reasonable 
time  to  snpply  tlie  part  lost. 

Appeal  from  circuit  court,  Clacknmas  coun- 
ty; T.  A.  McBride,  Judge. 

Action  by  I.lzzie  E.  Close  against  David 
H.  Close.  There  was  a  decree  for  plaintiff, 
and  defendant  appeals.  Heard  on  motion 
to  dismiss.    Appeal  dismissed. 


H.  E.  Cross,  for  appellant   O.  D.  £a- 

tourette,  for  respondent. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss the  appeal,  because  the  abstract  of  the 
record  required  by  the  rules  of  this  court 
has  not  been  served  or  filed.  The  defend- 
ant  und^takes  to  excuse  his  failure  In  this 
regard  on  the  ground  that  the  evidence 
taken  In  the  court  below,  and  upon  which 
the  decree  was  based,  has  been  lost  or  mis- 
placed. But  there  Is  no  rule  requiring  the 
evidence  to  be  printed  In  the  abstract,  and, 
besides,  it  Is  the  duty  of  the  appellant  to 
bring  Into  this  court  a  perfect  record;  and. 
If  any  part  thereof  has  been  lost  or  mis- 
laid, It  must  be  supplied  In  the  court  below; 
and,  if  not  so  supplied  In  a  reasonable  time, 
the  appeal  wilt  be  dismissed.  Wolf  v.  Smith, 
6  Or.  73;  Buckman  v.  Whitney.  28  Cal.  555; 
Boyd  V.  Burret,  60  Cal.  280.  The  transcript 
was  filed  on  March  5,  1895,  and  the  lost  rec- 
ord has  not  been  supplied;  nor  has  there 
been  any  effort  made  in  that  direction,  so  far 
as  we  have  been  advised.  The  appeal  must 
therefore  be  dismissed,  and  It  Is  so  ordered. 


STATE  T.  HORGAK. 
(Supreme  Com^  of  Oregon.    Oct.  28,  18KS.) 
Ehmzzlbmkkt  —  Plsadikg  and  Fboof  - 
—Variance. 
Where  the  indictment  charged  that  de- 
fendant was  the  cniployfi  and  emlwzzled  the 
monej"  of  a  certain  firm,  and  the  evidence  show- 
ed that  he  was  the  nsent  of  and  the  money  be- 
loniced  to  a  certain  tire  insurance  couipany,  the 
court  should  have  directed  an  acquittal. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; T.  A.  Stephens,  Judge, 

Charles  E.  Morgan  was  convicted  of  on- 
bezzlement,  and  appeals.  Reversed, 

M.  L.  Pipes,  for  appellant 

PER  CURIAM,  This  Is  an  appeal  from  a 
judgment  upon  the  conviction  of  defendant 
of  the  crime  of  embezzlement.  Tbe  Indict- 
ment charges.  In  brief,  that  the  defendant, 
on  July  2,  1804,  was  tbe  employe  of  Harry 
C.  Boyd  and  E.  K.  Arnold,  partners  under 
the  firm  name  of  Boyd  &  Arnold,  and,  as 
such  employe  and  by  means  of  his  employ- 
ment, received  and  had  In  his  possession  cer- 
tain bills,  coin,  bank  checks,  bills  of  ex- 
change, etc.,  tbe  proi)erty  of  Boyd  &  Arnold, 
■which  be  unlawfully  and  felwiloualy  convert- 
ed to  his  own  use.  No  brief  or  argument 
has  been  filed  by  the  state,  althougli  the 
time  for  llllug  the  same  has  long  since  ex- 
pired. From  an  examination  of  the  record 
and  defendant's  brief,  we  are  of  the  opinion 
that,  under  tbe  evidence,  the  defendant  was 
tbe  agent  and  employ^  of  the  Ilamburg- 
Bremen  Fire  Insurance  Company,  and  that 
the  money  alleged  to  have  been  converted 
was  the  property  of  that  company,  and  not 
of  Bofd  &  Arnold,  as  alleged  In  the  indict- 
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moit.  This  eTldence  entitled  the  defendant 
to  a  vo^Ict,  and  the  court  erred  In  not  in- 
stroctinK  the  jury  to  acquit,  as  requested  by 
him.  The  Judgmmt  must  therefore  be  re- 
vened,  and  It  la  so  ordered. 


SDGAB  PINE  DOOR  &  LUfilBBB  CO.  T. 
GARBBTT  et  al. 

(Supreme  Court  of  Oregon.    Not.  4,  1806.) 

DBP091TI0K~Tlllt  TO  OBJIOT— Com  OH  APPlAL— 
LSOAL  HOLIDAT. 

1.  An  objectiiHi  that  the  certificate  to  a 
deposition  did  not  show  that  the  deposition 
was  taken  by  the  person  to  whom  the  commis- 
sion was  addressea,  nor  in  the  official  ca|»dt^ 
desijcnated  tbereia,  must  be  taken  hy  motion  to 
suppress  before  the  trial  is  begun. 

2.  It  was  prorcr  to  permit  plaintiff  to  prove 
the  contents  of  a  letter  from  lUelf  to  defend- 
ants by  copies  thereof,  on  proof  that  the  orig- 
inal was  mailed,  postage  prepaid,  to  defendants' 
DOSt-ofBce  address,  that  demand  to  produce  the 
oriainal  had  been  made  on  defendants  the  day 
before  the  trial,  and  that  the  letters  offered 
were  exact  copies. 

3.  A  notice  to  'sroduce  a  letter  at  the  trial 
on  the  following  day  was  sufficient, 

4.  \Vhere  a  judgment  is  modified  on  appeal 
to  the  circuit  court,  the  Question  of  costs  is  in 
the  sound  discretion  of  that  court,  and  its  de- 
cision will  only  be  disturbed  In  case  of  abnse. 

Appeal  from  circuit  court,  Multnomah 
county;  B.  D.  8hattu<^  Judge. 

Action  before  a  Justice  of  the  peace  by  the 
Sugar  Pine  Door  &  Lumber  Company  against 
William  Qarrett  A  Go.  for  goods  sold  and 
flellrered.  There  was  Judgment  for  plain- 
tiff, and,  on  appeal  to  the  circuit  court.  Judg- 
ment was  again  rendered  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

G.  G.  Ames  and  E.  B.  Williams,  for  appel- 
lants.   A.  H.  l^nner,  for  respondeot 

BEAN,  C.  3.  This  action  was  originally 
commenced  in  a  Justice's  court  to  recover  an 
allei^ed  balance  of  $224.20  for  certain  lum- 
ber and  building  material  sold  and  delirered 
by  the  plnlntlff  to  the  defendants.  A  trial 
In  the  Justice's  court  r^ulted  in  a  Judgment 
in  favor  of  plaintiff  for  the  amoimt  demand- 
ed. f*rom  this  Judgment  the  defendants  ap- 
pealed to  the  circuit  court,  where  the  cause 
was  tried  anew,  and  Judgmeo^t  rendered  in 
faror  of  the  plaintiff  for  tbe  sum  of  $179.80, 
from  which  the  defendants  appeal  to  this 
court. 

As  a  defense  to  the  action,  the  defendants 
pleaded  in  their  answer  that  the  Pacific 
Buildws'  Supply  Company  was  the  agent  of 
the  plaintiff,  and  had  the.  exclusive  right  and 
authority  to  sell  the  output  of  its  mill  in 
Multnomah  count}*,  and  receive  payment 
therefor;  that  they  purchased  the  lumber 
and  material  in  questlcm  from  such  com- 
pany, and  i>aid  it  for  the  same,  prior  to  the 
commencement  of  this  action.  Except  as  to 
some  matters  of  costs  and  disbursements, 
the  errors  asdgned  are  directed  to  the  nil- 
iugB  of  the  couri  having  reference  to  this 
v.42i^.ao.2— 9 


question  of  payment  The  purchase  of  the 
lumber  and  the  payment  to  tbe  supply  com- 
pany were  Ixith  admitted,  and  tbe  only  con- 
tested question  on  the  trial  was  as  to  Its  au- 
thority to  receive  the  payment  It  Is  not 
claimed,  as  we  understand  the  record,  that 
the  original  appointment  of  tbe  supply  com- 
pany, as  plaintiff's  agent  for  the  sale  of 
lumtter,  authorized  it  to  receive  payment 
from  purchasers;  but  defendants  sought  to 
show  that,  by  the  general  course  of  deal- 
ing, said  company  was  held  out  to  them  by 
the  plaintiff  as  having  such  authorityi  and 
gave  evidence  tending  to  that  effect  The 
plaintiff,  to  rebut  tills  evidence,  and  to  show 
that  any  authority  which  the  supply  com- 
pany had  to  receive  muiey  for  it  from  the 
defendants  was  revoked  prior  to  the  pay- 
ment, and  that  it  had  notified  d^endants  In 
writing  not  to  make  any  payments  to  the 
supply  company,  offered  to  read  in  evidence 
the  deposition  of  one  E.  N.  Grant  Its  former 
bookkeeper,  taken  at  Los  Angeles,  Cal.,  on 
a  commisslMi  issued  In  pursuance  of  a  stip- 
ulation of  the  partly  The  defendants  ob- 
jected to  the  reading  of  this  deposition,  on 
the  ground  tliat  the  commiasloo  was  Issued 
to  C.  C.  Davis,  a  notary  public,  while  the 
cwtlficate  attached  to  the  deposition  show- 
ed that  it  was  taken  before  Charles  C.  Davis, 
commissioner,  and  did  not  show  that  he  was 
a  notary  public  or  the  party  to  whom  the 
commission  was  issued.  This  objection  was 
overruled,  and  such  ruling  is  assigned  as 
error.  In  our  opinion,  the  objection  came 
too  late.  It  did  not  go  to  the  relevancy  or 
materiality  of  the  testimony  or  the  com- 
petency of  the  witness,  but  to  defects  which 
could  have  been  remedied  by  retaking  the 
deposition  or  by  an  amendment  to  the  cer- 
tificate. In  such  case  the  objection  to  a  dep- 
osition should  be  taken  by  a  motion  to  sup- 
press, or  by  some  other  appropriate  pro- 
ceeding prior  to  the  trial.  "A  party  should 
iM>t  be  permitted  to  lie  by,"  says  Sherwood, 
J.,  "and  lull  his  adversary  into  a  sense  of 
security  by  failure  to  file  any  motion  to 
suppress  his  depositions,  thus  induce  him  to 
announce  himself  ready  for  trial,  and  then 
count  on  springing  the  question  of  some 
informality  on  bim>  for  the  first  time,  when 
he  offers  to  read  those  depositions  in  qyI- 
deuee."  Delventhal  v.  Jones,  53  Mo.  460. 
And  in  Doane  v.  Glenn,  21  Wall.  33,  It  was 
held  that  an  objection  to  a  deposition  on  ac- 
count of  defects  which  might  have  been  ob- 
viated by  retaking  it  cannot  be  made  on  the 
trial,  but  must  be  noted  when  the  deposition 
is  taken  or  presented  afterwards,  by  motion 
to  suppress,  before  the  trial  is  begun.  In 
this  case  the  court  said;  "The  party  taking 
the  deposition  is  entitled  to  have  tbe  ques- 
tion of  its  admissibility  settled  in  advance. 
Good  faith  and  due  diligence  are  required 
on  both  sides.  When  such  objections,  un- 
der tlte  circumstances  of  this  case,  are  with- 
held until  the  trial  Is  in  progress,  they  must 
be  regarded  as  waived,  and  the  deposition 
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should  be  admitted  In  evidence.  This  Is  de- 
manded by  the  Interests  of  justice.  It  Is 
necessary  to  prevent  surprise  and  the  sacrl- 
flce  of  substantial  rights.  It  subjects  the 
other  pai-ty  to  no  hardship.  All  that  Is  ex- 
pected of  him  Is  proper  frankness,"  To  the 
same  effect  Is  Weeks,  Dep.  §  440  ;  5  Am.  & 
Eng.  Enc.  Law,  610,  and  authorities  there 
cited;  Howard  v.  Manufacturing  Co.,  139 
U.  S.  199,  11  Sup.  Ct.  500;  American  Pub. 
Co.  T,  C.  E.  Mayne  Co.  (Utah)  34  Pac.  247; 
HIU  V.  Smith  (Tex.  Civ.  App.)  25  S.  W.  1079. 
It  la  true,  some  authorities  from  California, 
cited  by  defendants,  hold  otherwise;  but,  on 
principle  as  well  as  authority,  we  are  of  the 
opinion  that  the  rule  as  above  stated  Is  not 
only  sound,  but  eminently  fair  and  Just. 
I  Objection  Is  also  made  to  the  ruling  of 
the  court  permitting  the  plaintiff  to  prove 
the  contents  of  a  letter  from  Itself  to  de< 
fendants  by  a  copy  thereof  attached  to 
Grant's  deposition,  and  by  a  press  copy  In 
plalntlfTs  letter  book.  In  which  letter  de- 
fendants were  notified  to  remit  direct  to 
plaintiff,  and  not  through  the  supply  com- 
pany. Before  this  evidence  was  admitted, 
it  was  shown  that  the  original  bad  been 
mailed  at  Grant's  Pass,  postage  prepaid,  di- 
rected to  the  defendants  at  their  usual  post^ 
office  address;  that  a  notice  bad  been  giv- 
en them  on  January  1,  1894,  the  day  before 
the  trial,  to  produce  the  original;  that  they 
had  Allied  to  do  so;  and  that  the  copy 
attached  to  Grant's  deposition  and  the  letter- 
press copy  were  identical  in  every  respect, 
and  exact  copies  of  the  original  letter.  Un- 
der these  circumstances,  we  tblnk  the  evi- 
dence was  properly  admitted.  It  was  the 
best  evidence  plaintiff  could  produce  as  to 
the  contents  of  the  letter.  The  court  below 
held  that  sufficient  notice  had  been  given 
defendants  to  produce  the  original.  There 
is  nothing  here  to  indicate  that  such  ruling 
was  erroneous,  and  we  are  not  advised  of 
any  role  of  law  which  would  render  such 
a  notice  insufficient  because  It  was  given  on 
a  nonjudicial  day,  except  as  it  might  affect 
the  question  of  reasonable  time. 

There  was  no  error  in  submitting  to  the 
jury  the  question  as  to  the  right  of  the 
supply  company  to  receive  payment  on  sales 
made  by  it  for  plaintiff.  Its  authority  de- 
pended upon  controverted  questionB  of  fact 
growing  out  of  the  manner  in  which  it  had 
been  held  out  to  the  defendants  by  the  plain- 
tiff, and  these  questions  could  only  be  de- 
termined by  the  jury. 

Nor  was  there  any  error  in  allowing  plain- 
tiff judgment  for  costs,  or  In  taxing  mileage 
for  the  witness  Kinney,  from  Grant's  Pass 
to  Portland  and  return.  Where  a  judg- 
ment is  modified  on  appeal  to  the  circuit 
court,  the  question  of  costs  Is  In  the  sound 
discretion  of  that  court,  and  Its  decision  will 
only  be  disturbed  here  In  case  of  the  abuse 
of  such  discretion.  Hill's  Ann.  Laws  Or.  S 
552.  The  allowance  of  mileage  to  the  wit- 
ness Kinney  was  In  accordance  with  the 


rule  announced  by  this  court  in  Crawford  v. 
Abraham,  2  Or.  163,  which,  so  far  as  we  are 
informed,  has  been  uniformly  approved  and 
followed  ever  since  it  was  announced  In 
that  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


NICKUM  V.  DANVERS  et  al. 
(Sunreme  Court  of  Oregon.    Nov.  4,  1895.) 
Tax  Title  —  Payment  or  Taxes  before  Sale  — 
Alteratiok  of  Tax  Recbift— £vidbhcb 

OF  PaTUBKT — fisTOPFBL. 

1.  One  in  poseession  of  land  Is  not  estop- 
ped by  lapse  of  time  from  defeating  a  tax  title, 
by  showing  that  the  taxes  for  wbTdt  the  land 
was  sold  were  in  fact  paid  before  sate. 

2.  To  dc-feat  a  tax  title,  it  may  be  shown 
bv  narol  that  the  taxes  were  paid  before  sale. 

3.  Where  it  is  shown,  even  after  an  instru- 
ment has  been  admitted  over  objection  of  the 
other  party,  that  the  alteration  appearing  there- 
in was  not  made  after  the  execution  thereof, 
Ilill's  Ann.  Laws,  S  788,  providing  that  the  par- 
ty shall  account  for  an  alterati(Hi  made  aiter 
the  execution  of  the  instrnment,  does  not  ap- 
ply. 

4.  The  right  of  the  state  to  sell  land  for 
taxes  ceases  when  tender  of  payment  has  been 
accepted  by  the  office  authorized  to  collect  i1^ 
and  it  is  immaterial  by  whom  payment  was 
made. 

5.  Defendant's  statement  that  she  had  paid 
the  tax  levied  on.  land  before  the  sale  thereof, 
together  with  a  receipt  Indicating  that  she  bad 
done  so,  was  suffici^t  evidence  to  sustain  a 
findlnji^  that  the  tax  bad  been  paid,  thougb  from 
the  assessment  roll  it  appeared  that  it  had  not 
been  paid. 

6.  A  judgment  roil  in  a  former  action  show- 
ing judgment  la  favor  of  a  person  claiming  un- 
der a  tax  titie,  accompanied  with  evidence  that 
said  action  was  brought  at  the  request  of  de- 
fendant against  said  person,  will  not  estop  de- 
fendant from  defeating  said  title  by  showing 
that  the  taxes  for  which  the  land  was  sold  were 
paid  by  defendant  before  the  sale,  where  it  did 
not  appear  that  the  question  of  payment  of  said 
taxes  was  raised  in  said  former  action. 

Appeal  from  circuit  court,  Moltmnnali  coun- 
ty; E.  D.  Sbattuck,  Judge. 

Action  by  J.  M.  Nickum  against  Waltw 
Danvers  and  others  to  recover  possession  of 
certain  land.  Defendant  Oaaton  bad  jn^- 
ment,  and  plaintiff  appeals.  Affirmed. 

A.  H.  Tanner  and  Joseph  Simon,  for  appel- 
lant. P.  L.  Willis  and  Seneca  Smith,  tot  re- 
q>ondentJi. 

BEAN,  C.  J-  This  action  was  commenced 
in  October,  1891,  to  recover  possession  of  the 
N.  E.  %  of  sectlfm  20,  township  1  S.,  range  2 
E.,  In  Multnomah  connty,  containing  ISO 
acres,  and  Is  here  on  appeal  from  a  judgment 
in  favor  of  the  defendant  Gaaton.  The  rec- 
ord is  Tolumlnous,  and  contains  many  as- 
signments of  error,  but  it  is  thought  unneces- 
sary to  Incumb»  the  opinion  with  an  exten- 
sive statement  of  the  facts  or  the  numerous 
errors  assigned  and  relied  upon  for  a  reversal 
of  the  judgment,  as  the  result,  in  our  opinion, 
must  depend  upon  the  solution  of  the  ques- 
tlons  presented  by  one  branch  of  the  case. 
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The  pleadings  are  la  the  usual  form  for  such 
actions.  Plaintiff  alleged  title  and  right  of 
possession.  This  the  answer  denied,  and,  as 
a  further  defense,  the  defendant  pleads  title 
In  herself,  and  sets  up  the  statute  of  limita- 
tions as  a  bar  to  plaintifTs  action,  which  de- 
fense was  controverted  by  plaintiff's  reply. 
The  contested  questions  thus  presented  were 
twofold:  First  Waa  plaintiff  the  ownw  of 
the  legal  title?  And,  second,  U  bo,  waa  hie 
right  of  action  barred  as  claimed?  The  ques- 
tion of  adverse  possession  was,  of  course,  un- 
important in  the  absence  of  proof  that  plain- 
tiff was  the  header  of  the  legal  title,  for  he 
must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  ot 
that  of  bis  adversary. 

To  maintain  the  issues  on  hia  part  and 
prove  his  title,  the  plaintiff  gave  in  evidence 
a  tax  deed  from  the  sheriff  of  Multnomah 
county  to  (me  George  W.  Brown,  dated  July 
1,  1873,  and  recorded  July  5,  1873,  purporting 
to  convey  to  Brown  the  property  in  contro- 
versy nnder  a  sale  for  delinquent  taxes  levied 
upon  It  for  the  year  1870,  and  other  convey- 
ances showing  a  complete  chain  of  title  from 
Brown  to  himself.  To  defeat  the  title  thus 
'established,  the  defendant  undertook  to  show 
—First,  that,  before  the  sale  to  Brown,  she 
paid  the  taxee  for  which  the  land  was  scdd; 
and,  second,  that  she  and  her  predecessors  in 
interest  had  been  in  the  adverse  possession 
of  the  laud  for  more  than  10  years  prior  to 
the  commencement  of  the  action.  These  two 
questions,  among  others,  were  submitted  to 
the  Jurj'  for  special  findings,  and  were  both 
determined  in  favor  of  the  defendant,  and  a 
general  verdict  rendered  In  her  favor.  Un- 
less the  record  shows  error  affecting  the  first 
of  these  findiugs,  the  judgment  must  be  af- 
flnned,  although  the  court  may  hare  erred  la 
other  respects. 

Plaintiff's  title  rested  wholly  upon  the  tax 
deed  to  Brown,  and  If  there  was  competent 
evidence  given  on  the  trial  from  which  the 
jury  found  tliat  the  tax  had  been  paid  prior 
to  the  sale,  iind  there  was  no  error  in  admit- 
ling  testimony  on  this  question  or  in  instruct- 
ing the  jury  in  relation  thereto,  the  judgment 
cannot  be  disturbed;  for,  if  the  taxes  had 
bt¥D  paid  prior  to  the  sale,  plaintiff's  title 
necessnrliy  failed,  and  therefore  the  other 
questions  in  the  case  are  Immaterial.  When 
taxes  are  once  paid,  the  lien  of  the  state 
tiierefor  Is  discharged,  and  a  subsequent  sale 
of  the  land  for  such  taxes,  as  Mr.  Black  says, 
"la  without  color  of  authority  and  void;  in 
other  words,  actual  delinquency  is  a  condi- 
tion precedent  to  the  right  to  sell  any  realty 
under  a  tax  assessment."  So  that,  if  defend- 
ant had  paid  the  taxes  imder  which  the  sale 
was  made,  the  ilea  was  discharged,  and  the 
purchaser  at  the  tax  sale  obtained  no  title  by 
his  purchase,  and  of  course  could  convey 
none  to  his  grantees.  Hill's  Ann.  T^ws  Oi-. 
8  2S43;  Bhick.  Tax  Titles,  §  i:»li;  2  Blaekw. 
Tax  Titles.  9  821;  Cooley,  Tax'n.  4'iO. 

We  proceed,  then,  to  examine  the  allied 


errors  In  the  record  relating  to  this  question; 
The  defendant,  to  show  that  she  hod  paid  the 
taxes  for  1870,  gave  in  evidence  the  tax  roll 
foe  that  year,  from  which  it  apjwared  that 
the  fractional  S.  E.  %  of  section  20  was  as- 
sessed to  her,  and  the  N.  E.  %  thereof,  being 
the  property  In  controversy,  to  unknown 
owners.  She  also  gave  oral  evidence  tending 
to  show  tliat  at  the  date  of  the  assessment 
she  did  not  own  or  claim  to  own  the  property 
assessed  la  her  name,  but  did  claim  to  own 
the  said  N.  E.  14,  which  was  assessed  to  ua- 
known  owners,  and  that  she  owned  no  other 
land  in  that  section.  She  then  called  Joseph 
Gaston  as  a  witness,  who  related  his  connec- 
tion with  the  nmtter  In  Issue  as  follows:  "I 
am  the  father  and  agent  of  the  defendant. 
That  prior  to  1870  I  purchased  the  land  in 
controversy  of  Hiram  Smith  for  my  daugh- 
ter. That  I  paid  the  tax  on  the  land  for  the 
year  1870  to  the  sheriff  of  Multnomah  coun- 
ty. I  went  to  the  sheriff's  office,  as  usual,  to 
pay  the  taxes  that  were  owing.  That  Is  all 
the  taxes  I  owed  on  the  land  in  question.  I 
found  the  land  assessed  to  my  daughter,  as 
it  had  been  agreed  between  me  aad  Mr. 
Smith  before.  That  waa  the  first  year  It  had 
been  assessed  to  my  daughter.  I  i>ald  the 
taxes  when  we  got  the  receipt.  It  had  been 
paid  before  by  Mr.  Smith.  It  was  assessed 
in  Ills  name.  Mr.  Smith  had  come  to  me 
with  his  receipt.  I  had  to  pay  the  money  over 
to  him.  I  have  the  receipt  which  I  took  for 
the  taxes  for  1870."  The  witness  then  pro- 
duced a  receipt  signed  by  the  sheriff  of  Mult- 
nomah county,  dated  January  30,  1871,  which 
puri)orts  on  Its  face  to  be  for  the  taxes  as- 
sessed on  the  land  in  controversy  for  the  year 
1S70,  which  was  offered  in  evidence.  To  the 
admission  of  this  receipt,  the  plaintiff  object- 
ed, upon  the  ground  that  It  was  immaterial 
and  IiTelevant,  and  because  it  appeared  upon 
Its  face  to  have  been  altered  or  mutilated, 
and  such  alteration  had  not  been  explained. 
The  alteration,  If  any,  was  made  by  erasing 
some  letter.and  Inserting  the  letter  "X"  In  the 
description  of  the  property  in  the  margin  of 
the  receipt.  The  objectiwi  was  overruled  by 
the  court,  and  the  receipt  was  admitted  in 
evidence,  to  which  the  plaintiff  excepted. 
The  witness  Gaston  was  then  asked  to  state 
what,  if  anything,  he  knew  about  the  sup- 
posed alteration  in  the  receipt,  and  replied: 
"I  do  not  recollect  anything  definite  about 
that.  It  evidently  had  been  a  mistake  of 
some  sort,  and  at  the  time  of  making  the  re- 
ceipt It  was  corrected.  I  know  the  receipt 
has  never  been  altered  since  I  received  it.  It 
has  been  laid  away  in  an  old  iron  box  of  pa- 
pers for  over  twenty-two  years.  Before  the 
last  trial,  I  took  a  search  through  all  my  pa- 
pers to  find  tax  receipts  to  this  land,  and  I 
found  this  receipt.  I  did  not  notice  then  that 
there  liad  been  any  alteration  iu  it  I  did  not 
notice  tliat  until  the  morning  of  the  trial. 
XVe  were  examining  it.  and  I  saw  the  altera- 
tion in  the  receipt.  I  knew  the  prc^r  de- 
scription of  the  land  independent  of  what 
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might  appear  on  the  assessor's  books.  Am 
satisfied  that  I  did  not  loc^  at  the  assessment 
roll  at  the  time  I  paid  the  taxes.  Did  not 
have  the  land  assessed  myself.  Did  not  have 
It  put  In  the  books."  This  and  all  evidence 
in  respect  to  the  payment  of  the  tax  for  1870 
was  admitted  over  the  objectI<m  and  excep- 
tion at  the  plaintiff. 

It  is  claimed  that  the  right  to  show  that  the 
tax  was  paid  before  the  «le  was  barred  by 
laiMe  of  time.  But  we  are  unable  to  concur 
In  this  position.  It  Is  admitted  that  defendant 
has  been  in  the  poesf  sslMi  and  enjoyment  of  the 
land  In  controversy  at  least  since  the  spring 
of  1882,  clalmlD?  title.  Under  such  circum- 
stance b,  she  certainly  could  safely  rest  upon 
her  possesion  until  her  title  was  assailed  by 
some  one  claiming  und^  the  tax  deed,  and 
then  show.  If  the  Acts  were  with  her,  that  It 
was  void  because  the  tax  had  in  fact  been 
paid.  No  presumption  can  be  bnllt  up  in  aid 
of  the  tax  title  by  the  delay  of  the  holder  In 
asserting  his  claim,  not  can  such  delay  deprive 
the  owner  of  the  property  who  is  in  possepsion 
of  the  right  to  question  the  validity  at  the 
deed  when  it  is  sought  to  establish  title  imdo: 
It.  lliat  one  who  claims  to  have  title  to  prop- 
erty by  a  tax  deed  may  lie  by  without  assert- 
ing it  a  suSlcieut  length  of  time  to  estop  the 
owner  in  possession  fnmi  proving,  when  his 
title  is  attacked,  that  the  tax  was  In  fact  paid 
prior  to  the  sale,  la  a  doctrine  so  manifestly 
unsound  that  time  need  not  be  wasted  In  at- 
tempting to  make  it  appear  more  so. 

2.  Tbere  is  nothing  hi  the  position  that  the 
paymoit  of  the  tax  could  not  be  shown  by 
parol.  The  payment  may  be  proved  by  any 
competent  evld«ice  stittldent  to  satisfy  the 
jury.  Black,  Tax  Titles,  i  169;  Black w.  Tax 
Titles,  i  8»4;  Oooley.  O^ix'n,  452;  Adams  v. 
Beale,  1»  Iowa,  «!;  Hammond  v.  Hannin,  21 
Mich.  S74;  Davis  v.  Hare,  32  Ark.  386;  Mc- 
l><HK>Qgh  T.  JtSemm  Oo.,  7tf  Tex.  535,  15  S. 
W.  WO.  Not  Is  the  taxpayer  responsible  for 
the  errors  ot  mistakes  of  the  sheriff  or  taxing 
officer,  or  the  manner  in  which  be  keeps  his 
records  or  accounts.  If,  in  tact,  he  pays  the 
tax,  the  demands  of  the  government  are  dis- 
chuged.  It  no  longer  has  the  T\gbt  to  sell  his 
property,  and  it  is  Immateial  whether  a  subse- 
quent sale  transpires  through  the  mistake  of 
the  officer,  or  m  positive  dlsr^iard  of  the  fact 
of  payment.  In  either  case  the  purchaser  takes 
DO  title.  Black,  Tax  Titles,  |  162;  Blackw. 
Tax  Titles,  H  830,  831. 

3.  It  is  claimed  that  the  tax  receipt  admitted 
in  evidence  was  not  competent,  because  It  had 
been  altered  cr  changed.  TTie  statute  (sectlan 
788,  Hill's  Ann.  Laws)  provides  that  "the  jiarty 
producing  a  writmg  as  genuine  which  has  been 
altM«d,  or  appears  to  have  been  altered  after 
Its  execution  or  making,  In  a  part  material  to 
the  question  in  dispute,  shall  accoimt  for  the 
appearance  or  alteration,"  etc.  Now.  it  does 
not  appear  that  the  receipt  had  been  altered  or 
changed  after  its  execution  or  delivery  to  the 
taxpayer.  Indeed,  the  only  evidence  on  that 
rabject  is  the  evidence  ot  Uaston,  who  said  be 


did  not  recollect  anything  definite  about  It, 
but  it  was  evidently  a  mistake  of  some  sort, 
and  at  the  time  of  making  the  receipt  it  was 
corrected,  but  "1  know  the  receipt  has  never 
been  altered  since  I  received  It"  Tme,  this 
evidence  was  given  after  the  receipt  was  form- 
ally admitted,  but  it  was  sufficient  to  cure 
the  objecti<xi  to  its  admission  on  account  of  Its 
appearance.  Its  value  as  evidence,  therefore, 
became  a  question  for  the  jury. 

4.  It  is  next  claimed  that  the  defendant  did 
not  show  sufficient  Interest  in  the  property  to 
entitle  her  to  pay  the  tax.  The  evidence  shows 
that  she  claimed  to  have  some  into^st,  but. 
whether  this  claim  was  wtil  founded  or  not, 
the  right  of  the  state  to  sell  the  land  ceased 
when  the  tax  was  paid  by  her  and  accepted  by 
the  proper  collectmg  cdticer.  The  power  of 
sale  Is  limited  to  coercing  payment  of  the  tax; 
and,  as  soon  as  it  is  paid,  the  power  ceases, 
and  it  is  genwaily  held  to  be  immaterial  by 
whom  the  payment  was  made  if  It  was  in 
fact  accepted  by  the  officers  authorized  to  col- 
lect It.  Blackw.  Tax  Titles,  }  820;  Black, 
Tax  Titles,  8  1«1;  Gooley.  Ta.m,  450;  Land 
t3o.  V.  Guthrie,  63  Iowa,  38«.  5  N.  W.  519. 

6.  It  is  also  claimed  that  the  evidence  vras 
Insufficient  to  suppcHt  the  lindmg  that  the  tax 
had  been  paid.  Itie  welf^t  and  sufficiency  of 
the  evidence  was  for  the  jury,  and  not  the 
court.  In  our  opinlrai.  It  tended  to  show  that 
the  defendant  had  paid  the  tax  prior  to  the 
sale.  Gaston  so  testified,  and  the  receipt  pro- 
duced by  him  so  Indicated.  As  we  have  al- 
ready said,  the  defendant  Is  not  bound  by  the 
condition  of  the  assessment  roll,  or  the  fact 
that  the  sheriff  may  have  applied  the  money 
paid  by  her  to  the  payment  of  the  tax  assessed 
against  other  property.  Blackw.  Tax  Titles,  $ 
831.  The  ultimate  fact  to  be  determined  in 
the  case  was  whether  the  defendant  actoally 
paid  the  tax  upcm  the  property  In  controversy. 
If  so,  the  right  to  sell  ceased,  and  the  pur- 
chaser took  no  title.  This  was  a  question  for 
the  jury  under  the  evidence,  and  we  think  was 
properly  submitted  to  them. 

6.  To  defeat  defendant's  right  to  show  that 
the  tax  liad  been  paid,  [daintlff  offered  In  evi- 
dence, as  an  estoppel,  a  judgment  reuda?ed  in 
tavot  of  James  A.  Bennett  and  Laura  Ben- 
nett, the  successors  of  Brown,  the  pundiaser  at 
the  tax  sale,  adjudging  them  to  be  the  owners 
In  fee  simple  of  the  property  in  controm^. 
rendered  in  an  acdtm  brought  by  one  Hannah 
M.  Hmlthto  recover  possession  thereof,  in  which 
action  the  Bennetts  set  op  the  tax  title  to 
Brown  as  a  defense,  accompanied  with  an  offei 
to  show  that  tbe  action  was  Instittited  at  the 
request  of  defendant.  This  evidence  was,  we 
tblnk,  properly  excluded;  if  for  no  other  rea- 
son, because  it  does  not  appear,  and  no  offer 
was  made  to  i*ow,  tbat  the  question  of  pay- 
ment of  the  tax  was  submitted  to  or  passed 
upon  by  the  court,  or  became  at  aJl  matoial 
to  tbe  determination  of  the  case.  For  enght 
that  appears,  the  plaintiff  in  that  action  may 
have  failed  because  ot  the  weakness  of  her 
own  tlti^  and  the  defendants  may  not  Imit» 
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been  called  upon  to  make  a  deCeme.  and  so  tbe 
vaUdlty  oc  tbe  tax  deed  not  be  called  In  qoes- 

tlOD. 

Tbeae  are  all  ttw  alleged  orors  In  tbe  record 
afTeetlng  tbe  question  concerning  tbe  payment 
of  tbe  tax,  and.  bavUig  concluded  tbat  none  ct 
tbem  are  well  taixa,  we  are  constnilned  to  af- 
firm tbe  Judgment;  and  It  la  bo  ccdered. 


BAKER  CITY  v.  MURPHY  et  al. 

(Supreme  Court  of  Oregon.    Nov.  4,  1895.) 

Pbiscipal  and  Surety  — Liability  os  Official 
Bond— Plbadinq— Defects  Corkd  by 
Answkkins  Otbb. 

1.  The  sureties  on  the  official  bond  of  a  dty 
treasurer,  elected  for  one  year  under  a  city  char- 
ter proTiding  that  he  ahull  hold  office  until  his 
successor  is  elected  and  qualified,  are  liable  for 
defalcation  of  their  principal  after  the  expira- 
tion of  the  year,  while  hcddinir  over  pending  the 
qaalification  of  his  successor. 

2.  A  complaint  in  an  action  on  the  bond  of 
a  city  treasurer  alleging  that  the  principal  en- 
tered on  duties  of  his  office  at  a  certain 
time,  and  continued  by  virtue  of  his  election  un- 
til December  19.  1803;  that  hia  torm  of  office 
expired  on  November  6, 1893.  but  that  the  prin- 
cipal contested  the  election  held  on  said  date, 
and  retained  the  property  of  the  oSice,  and  re- 
fused to  delirer  the  same,  and  was  the  de  facto 
treasure  of  the  city  until  December  19.  1S03, 
when  he  resigned  all  right  and  title  to  tbe  of- 
fice.—sufficiently  alleges,  when  attacked  for  the 
first  time  on  the  trial,  that  the  prindpal  was 
not  re-elected,  but  merely  held  over  until  tbe 
qualification  of  his  successor. 

Appeal  from  ctrcnlt  court.  Baker  eonn^; 
James  A.  Fee;  Judge. 

Actlni  1^  Bakor  City  against  8.  F.  Murphy 
and  otben.  Tbrae  waa  a  Judgment  for  plain- 
tiff, aid  defendants  tLj/peal.  Affirmed. 

Tbls  la  an  aetkm  to  recover  upon  the  official 
bond  of  tbe  defendant  S.  F.  Murphy  as  treas- 
urer of  Baker  City.  Tbe  defendants  Tarker 
and  Rut  are  his  mretlea  upon  the  bond.  Mur- 
phy was  duly  elected  treasurer  at  tbe  regular 
annual  electioi  of  tbe  dty  NoTember  7,  18^; 
and.  baring  filed  bis  oatb  ot  office,  he  execut- 
ed and  filed  tbe  bond  In  question  on  tbe  25tb 
(hty  of  AjprU.  1888,  the  eondmcm  of  wblcb  la 
tiiat  tte  aaid  &  F.  Murpby  "ibaU  bmestly  and 
ff^f^!^ttmY  dladiarge  bis  dutiea  as  treasurer  of 
Baker  City  during  bis  ccmtlnuance  in  such  of- 
fice:" This  bond  was  executed  and  delivered 
in  pursuance  oC  an  onttnance  of  tbe  dty  adopt- 
ed January  7.  18B1,  zeqoblng  tbe  treasurer  to 
execute  an  (tfOcial  undertaking  to  plaintiff. 
Tbe  com^Wnt  allegea,  amuig  other  things: 
'•Ttmt  on  tbe  20tb  day  of  April.  1898,  said  S. 
F.  Horphy  duly  entered  upon  tbe  duties  of 
bis  said  office,  and  continued  to  act  by  virtue 
of  said  election  nntU  the  19tta  day  of  Decem- 
ber, 1888.  Tbat  tiie  term  oC  office  of  the  said 
8.  F.  Murpby  expired  on  tbe  6tb  day  of  No- 
Tonber,  1888,  but  tbat  said  Murpby  contested 
tbe  election  beld  on  said  date,  and  retained 
poimrnnlnn  of  all  the  property  of  said  office, 
and  refused  to  deliver  the  same,  and  was  tbe 
de  facto  treasurer  of  said  city  imtll  the  l&tb 
day  ot  December,  18B3,  when  tbe  said  Murpby 


resigned  all  bis  right.  tlOe,  and  interest  to  eald 
office.  •  •  *  That  on  and  between  tbe  30tb 
day  ct  April,  1893,  and  the  7th  day  of  Novem- 
ber, 1893,  tbe  said  8.  F.  Murpby  received  va- 
rious Biuns  of  money  as  such  treasurer, 
amounting  to  tbe  sum  of  $16,219.14. 
moneys  being  the  property  of  plaintiff.  The 
said  Murikby  :folled,  ne^ected,  and  refused  to 
honestly  and  faithfully  discharge  tbe  duties 
as  such  treasurer,  and  in  vltdatton  of  the 
terms  of  bis  said  bond,  in  Ibis:  tbat  said  S. 
F.  Murpby  fraudulenfly,  and  in  breach  of  tbe 
terms  of  bis  said  bond,  fftUed  and  neglected 
to  turn  oyer  to  the  jdalntiff,  or  to  bla  successor 
in  office,  tbe  said  sum  of  $16,219.14,  or  any 
part  tbereot  except  tbe  sum  of  911,060.82,  and 
has  converted  and  appropriated  to  bis  own  use 
tbe  said  sum  of  9^,ltdJS&."  Tbe  defendants, 
by  their  answa:,  anumg  other  things,  "dmy 
tbat  said  8.  F.  Murpby  cmtlnued  to  act 
virtue  of  bis  said  election  until  tbe  Wth  day 
of  December,  1893,  or  at  any  time  after  the 
6tb  day  of  Norember,  1893,  at  which  time  his 
said  term  of  office  expired,  and  be  succeeded 
himself  as  the  alleged  de  facto  treasurer  of 
said  Baker  City;  admit  that  tbe  term  of  (rfDce 
of  tbe  said  S.  F.  Murphy  expired  on  tbe  Gtb 
day  of  November,  1893,  but  deny  any  knowl- 
edge or  informatkm  as  to  whetho*  Mnrpby 
contested  the  Section  beld  on  said  date;  admit 
tbat  the  said  Murphy  retained  possession  of 
all  the  property  of  said  office,  and  refused  to 
deliver  the  same,  and  aver  bis  retention  of 
said  property,  and  his  refusal  to  deliver  the 
some,  was  based  upon  a  valid  claim  that  be 
was  at  said  time  (November  6,  18^)  dected 
his  own  successor  in  said  office,"  and  "admit 
that  the  said  S.  F.  Murpby  was  tbe  de  Cacto 
treasurer  <tf  said  city,  at  least,  If  not  tbe  duly- 
dected  treasurer,  on  and  between  tbe  7th  day 
of  November,  1808,  and  the  19tb  day  of  De- 
conber,  1893;  and  defendants  aver  the  fact  to 
be  tbat  said  plaintiff,  Baker  City,  its  mayor 
and  common  council,  acknowledged  said  Mtu** 
phy,  and  held  him  out  to  the  world  and  these 
defendants,  as  Its  duly  elected,  qualified,  and 
acting  treasurer  on  and  between  said  dates, 
and  as  bis  own  successor  of.  In,  and  to  said 
office."  The  affirmative  allegations  of  the  an< 
swer  were  put  In  issue  by  the  reply.  This  r^ 
cital  of  the  pleadings  Is  rafficlent  for  a  fair  un- 
derstanding of  tbe  questions  arising  thereun- 
der. Tbe  bill  of  exceptions  does  not  disclose 
whether  any  evidence  was  ottered  to  show  that 
Murphy  was  re-elected  as  city  treasurer  No- 
vember 6,  1803,  or  that  the  city  or  its  au- 
tborltles  ever  subsequently  treated  or  dealt 
with  bim  as  having  entered  upcm  a  second 
term.  It  does  disclose  evidence,  however, 
tending  to  show  that  on  November  4,  1893,  be 
filed  his  official  report,  which  was  referred 
back  to  him  by  the  city  council  for  the  pur- 
pose of  having  It  made  more  definite  and  cer^ 
tain,  and  was  afterwards,  la  December,  1893, 
handed  to  the  finance  committee,  who  were 
charged  with  the  duty  of  procuring  a  settle- 
ment ^vlth  him  In  behalf  of  the  city.  In  the 
performance  of  this  duty  the  committee  made 
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demand  npoa  Murphy  about  December  23, 
1893,  for  the  funds  then  In  hUi  bands,  and  re- 
ceived from  him  the  sum  of  91,025  In  money 
and  ¥20  In  warrants.  The  balance  he  refused 
to  pay.  Subsequently  his  successor,  3.  W. 
Wisdom,  who  was  appointed  treasurer  Decem- 
ber 19, 1893,  made  a  like  demand  upon  blm  In 
January,  1894,  but  payment  was  refused.  The 
evidence  farther  tends  to  show  that  Murphy 
lec^red  most.  If  not  all,  the  funds  alleged  to 
have  been  misappropriated  prior  to  November 
6,  1893;  and  there  is  some  evidence  tending 
to  show  that  be  had  the  larger  imrtioQ  of  it  on 
hand  at  that  date,  and  subseAjuent  thereto,  and 
some  of  it  as  late  as  December  16,  1803.  A 
trial  being  had  before  a  Jury,  resulting  In  a 
verdict  and  Judgment  in  favor  of  plaintiff  for 
the  amount  demanded,  defendants  appeal. 


H.  Crawford,  for  appellants.  WiU  B. 
ng  and  F.  L,  Moore,  for  resptmdent 


YOLVEBTON,  J.  (after  stating  the  facts). 
This  record,  together  with  the  instructlMis 
of  the  court  to  the  jury,  presents  the  ques- 
tion whether  the  sureties  upon  the  official 
bond  of  a  public  officer  elected  for  a  term 
of  one  year,  under  a  city  charter  inrovlding 
that  be  "shall  hold  his  office  until  his  succes- 
sor is  elected  and  qualified,"  can  be  lield  for 
defalcatl(Hi8  of  the  principal  occurring  sub- 
sequent to  the  end  of  the  year,  while  holding 
over  i)cndiug  the  election  or  appointment  of 
his  successor. 

It  is  contended,  first,  that  this  Is  an  an- 
niuil  o&ce  and  that  the  sureties  upon  the 
bond  of  an  officer  elected  to  fill  such  an 
office  are  liable  only  for  bis  official  acts 
during  the  year,  although,  under  stututoiy 
provisions,  he  Is  entitled  to  hold  over  until 
his  successor  Is  elected  and  qualified.  It 
may  be  said  of  any  office  having  a  fixed  term 
of  one  year,  and  whlcli.  In  contemplation  of 
law,  is  to  be  filled  by  apiiolntment  or  elec- 
tion annually,  that  it  Is  an  annual  office. 
Ilai-i-ls  V.  Babbitt,  4  Dill.  190,  Fed.  Cas.  Xo. 
ti,114;  Sparlcs  v.  Bank,  3  Del.  Oh.  289.  But 
It  Is  not  apparent  why  un  annual  office,  pub- 
lic in  Its  naturo.  Is  not  governed  by  the  same 
principles  and  the  same  rules  of  law,  touch- 
ing the  obligntlous  and  liabilities  of  sureties 
upon  tlio  buudtt  of  incumbents,  ns  any  other 
imbllc  office,  ^ye  have  found  lu  the  books 
no  reason  or  authority  for  any  distinction, 
and  we  believe  nono  exists.  The  laws  and 
ordinances  governing  tlie  length  of  the  term, 
tlie  expiration  tliereof,  the  commencement  of 
a  succeeding  term,  and  the  duties  and  re- 
si)ousibIlitics  of  incumbents,  are  construed  by 
the  anme  rules  of  interiiretatlon,  whethei" 
they  applj'  to  an  annual  office,  public  in  Its 
nature,  or  any  other  imbllc  office  having  a 
longer  tei-m,  so  that  tbe  resxranslblllties  of 
sureties  uiion  the  bond  of  an  officer  filling  au 
annual  office  are  the  same  as  If  they  stood 
sponsor,  by  written  obligation,  for  the  faith- 
ful iK>rf<>rtnance  of  the  duties  of  any  other 
public  officer. 


It  is  a  well-settled  rule  of  law,  recognized 
generally,  if  not  by  ail  the  authorities,  tbat 
bonds  or  obligations  given  to  secure  the  per- 
formance of  official  duties  are  to  be  con- 
strued with  reference  to  the  term  for  which 
the  incumbent  is  elected  or  appointed;  and 
it  la  equally  well  settled  that  the  law  gov- 
erning as  to  the  term,  Ite  time  of  commence- 
ment and  explrati<Hi,  and  the  conditions  and 
conttngaacies  upon  which  it  shall  b^ln,  con- 
tinue, and  c<mie  to  an  end,  enters  into  and 
forms  a  part  of  such  bonds  or  obllgatlwis, 
where  general  language  la  used  in  stipulat- 
ing the  condltltms.  Sureties  upm  snch  un- 
dertakings are  presumed  to  have  known  the 
duration  of  the  term  when  they  became  par- 
ties to  them,  and  to  have  intended  to  bind 
tiiemseives  to  tlie  extent,  and  for  and  during 
the  time,  that  their  principals  are  bonnd.  It 
Is  only  upon  the  application  of  the  rule  to 
statutoiy  enactmoitB  governing  the  tenure  of 
office  that  the  authorities  appear  to  part 
company.  Welch  r.  Seymour,  38  Conn.  393; 
Kltson  V.  .Tullan,  24  Law  J.  Q.  B.  201;  Wapel- 
lo Co,  V.  Bigham,  10  Iowa,  42;  Treasuror  t. 
Mann.  34  Yt  371;  Waterworks  Co.  v.  Atkln- 
son,  0  Kaat,  511;  Wardens  v.  Bostock,  5  Bos. 
&  P.  179;  Lord  AiUngton  v.  Merrlcke.  2 
Saimd.  412;  Hassell  v.  Long,  2  Afaule  &  S. 
3<i8;  Bank  v.  Huut,  72  Mo.  597;  Thomp8(Hi 
T.  State,  37  Miss.  522;  State  v.  Berg,  50  Ind. 
4!Hi;  Simrks  v.  Bank,  3  Del.  Ch.  300;  Riddel 
T.  School  Dlst.,  13  Kan.  ItiS;  Mayor,  etc., 
V.  Crowell,  40  N.  J.  Law,  207;  State  T. 
Crooks,  7  Ohio,  pt.  2,  p.  221;  Scott  Co.  v. 
King,  29  3IIuu.  401,  13  N.  W.  181.  Consider- 
ed in  the  light  of  this  rule  Of  Interpretation, 
did  S.  F.  Murphy's  term  ot  office  as  city 
trensnrer  come  to  an.  end  November  6,  1893? 
If  It  did,— if  It  exph>ed  absolutely  upon  that 
date,— then  his  acts  tliereafter  were  functus 
officio,  in  BO  far,  at  least,  as  they  could  have 
any  binding  force  and  effect  touching  the  lia- 
bilities of  the  sureties  upon  his  official  bond. 
In  the  state  constitution  (section  1,  art  15), 
It  Is  provided  that  "all  officers— eccept  mem- 
bers of  the  legislative  assembly— shall  hold 
their  offices  until  their  Successors  are  elected 
and  qualified,"  tJudcr  dils  sectim,  and  tbe 
provisions  of  an  act  regulating  the  election 
of  rallrond  cominlssiwiera,  wlio^In  the  term 
of  oftloi'  was  fixed  at  two  years,  "and  until 
their  successors  are  elected  and  quallfled,"  it 
lias  been  i-ecently  held  by  this  court  (Eddy 
V.  ICincaUl,  41  Pac.  l~tG)  that  such  cranmis- 
sloners  were  entitled  both  to  the  office,  and 
the  emoluments  thereof,  while  holding  over 
after  the  expiration  of  the  two-years  tenn, 
the  legislature  having  failed  to  elect  their 
succcKBors.  And  In  Htate  v.  Simon  pr.)  20 
Pac.  370,  Bean,  J.,  says:  "But,  whatever 
the  rule  at  common  law  may  have  \icen.  It 
is  clear  tbat  when,  by  the  ccmstitiitlcxi  or 
law,  officers  are  elected  or  appointed  top  a 
term,  and  until  their  successors  are  elected 
and  qualified,  they  ni*e  thereby  authcnised 
to  bold  and  cxei'ctKe  their  c^ces  uutll  their 
successors  are  duly  elected  or  appointed  on- 
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der  some  ezlatlng  provision  of  law."  So  that 
tbe  law  may  be  considered  as  settled  that 
state  officers  holding  over  under  the  constl- 
tutl<»,  or  under  an  act  ot  the  legislature 
entitling  them  to  hold  "until  their  successors 
are  elected  and  qualified,"  unless  otherwise 
restricted,  are  mtltled  both  to  the  i^ce  and 
the  emoluments  appurtenant  thereto.  The 
charter  of  Bako*  City  was  accorded  to  It  by 
the  legislature.  By  Its  provisions  (section  8) 
It  is  enacted  that  "the  treasurer  shall  be 
elected  for  cme  year  by  tbe  qualified  voters  of 
Bakw  City  at  each  general  electlw  as  herein- 
after provided,  and  shall  hold  his  office  until 
bis  successor  is  elected  and  qualified."  tiaws 
1895,  p.  452.  While  this  Is  not  a  state  of- 
fice, tlie  legislature  has  provided  that  the 
treasurer  shall  hold  until  his  successor  is 
elected  aiul  qualified,  which  It  had  the  un- 
doubted right  and  authority  to  do;  and,  by  a 
parity  of  reas(min?,  tbe  tenure  of  office  must 
be  governed  by  this  express  provisl<Hi.  Can 
it  be  said,  fbm,  that  the  ti-easurer's  term  of 
office  had  come  to  an  end  on  the  6th  day  of 
November,  1803?  And  In  what  respect  can 
U  be  said  that  his  subsequent  acts  are  functus 
officio  while  holding  over  pending  the  elec- 
tion and  qualiflcalion  of  a  successor? 

In  State  v.  Berg,  50  Ind.  501,  the  court  say: 
"Under  the  constitution,  as  well  as  under  the 
law  fixing  tbe  term  of  Bcig's  office,  it  is  clear 
that  be  was  (sitltled  to  hold  the  office,  not 
only  for  the  year,  but  until  his  successor  was 
elected  and  qualified.  As  long  as  he  contin- 
ued in  the  office,  his  successor  not  having  been 
elected  and  qualified,  he  was  such  officer,  not 
de  facto  merely,  but  de  jure.  Tbe  constitu- 
tion, and  law  under  which  be  was  elected,  en- 
acted in  pursuance  of  the  constitution,  made 
him  such."  The  conclusion  roiciied  here  Is 
based,  it  Is  true,  upon  the  constitutional  as 
well  as  the  statutory  provision  on  the  sub- 
ject, but  it  is  a  direct  adjudication  as  to  tbe 
tenure  of  the  office.  State  v.  Smith,  87  Mo. 
15S,  is  a  case  much  in  point,  with  the  consti- 
tutional element  eliminated,  and  arose  under 
the  provisions  of  the  charter  of  the  city  of 
St  Louis.  Black,  J.,  in  delivering  the  opln- 
lon  of  the  court,  says:  "It  is  true,  the  law  by 
which  the  relatw  was  appointed  fixed  the 
term  of  office  at  four  years,  and  contemplates 
that  at  tbe  expiration  of  that  time  a  new 
appointment  will  be  made;  but  the  same  law 
also  contemplates  that  tbe  apptrintlng  power 
may  not  be  jwomptly  eso-dsed.  and  to  prevent 
a  Tacan<7  tbe  Incumbent  la  made  to  hold 
over  until  such  appointment  Is  made.  This 
Is  a  oontbtgem^  contemplated  1^  the  law,  and 
enters  Into  every  such  appcrintment,  and  the 
time  he  holds  over  the  designated  period  Is  as 
much  a  part  of  the  term  of  his  office  as  that 
which  precedes  the  date  at  which  the  new  ap- 
pointDKBt  should  be  made.  We  have  seen, 
this  Is  80  for  all  purposes  of  luring  the  office, 
and  in  suits  agatost  tbe  ofilcer  and  his  sure- 
ties on  his  offidal  bond,  and  It  must  also  be 
true  with  respect  to  the  emoluments  of  the 
office."  See,  also.  Bank  t.  Hunt,  72  Mo.  QOT; 


Long  V.  Seay,  Id.  648;  and  State  v.  Kortze- 
born,  78  Mo.  00.  In  Taylor  v.  Sullivan  (Minn.) 
47  X.  W.  802,  it  to  held  that  "the  incumbent 
of  an  office,  the  term  of  which  is  for  a  speci- 
fied period,  'and  until  his  succciunr  Is  elected 
aud  qualified,'  Is  entitled  to  retain  the  office 
after  the  lapse  of  the  specified  period,  In  tbe 
event  of  the  election  of  another  person  to 
succeed  him  who  is  Ineilgible."  Sec,  also,  in 
support  of  this  doctrine.  State  v.  Benedict,  15 
Minn.  108  (Gil.  15,*!),  and  People  v.  Tllton,  37 
Gal.  614.  And  if  no  vacancy  occurs  tbe  In- 
cumbent's term  must  be  continuous.  In  State 
V.  Howe,  2o  Ohio  St.  607,  It  Is  held  that  an  In- 
cumbent so  holding  over  after  the  technical 
term  is  In  office  de  Jure;  but  it  was  there 
thought  that  the  time  Intervoilng  the  expira- 
tion of  the  period  fixed  by  the  statute  and  the 
election  and  qualification  of  a  successor  ttos 
not  a  part  of  the  preceding  term,  and  that  tbe 
holding  over  was  pro  tempcMre.  In  other  cases 
it  is  held  that  the  holding  over  la  but  an  occu- 
pancy of  that  propcortion  of  the  successor's 
term.  See  Riddel  t.  Scbo<d  Dist.,  15  Kan. 
170.  One  thing,  however,  is  palpably  mani- 
fest,—that  the  right  to  hold  over  is  by  vlrtm 
of  the  previous  appointment  or  election  and 
qualification;  It  is  a  right  accorded  by  stat- 
utes regulating  the  tenure  office.  The  bold- 
lug  does  not  come  to  an  end  on  the  day  of  the 
expiration  of  tbe  statutory  period,  unless  tiiere 
comes  a  duly  elected  and  qnallfled  officer  to 
cut  It  off,  or  unless  his  recognized  successor 
is  Inducted  into  the  office.  In  one  sense,  the 
holding  aver  is  pro  tempore,  because  the  time 
ot  tbe  holding  Is  depoident  upon  the  election 
or  app<^tment  of  a  snccessor;  and  In  another 
it  may  be  considered  as  the  occupancy  of  a 
successor's  term,  wblcb  la  shortened  by  that 
length  of  time.  But  the  holding  for  the  tech- 
nical tarn  and  the  holding  over  la  a  recog- 
nized  right  rising  from  one  appointment  or 
one  election.  The  tenure  of  office  Is  indi- 
visible. It  cannot  be  considered  as  a  broken 
term,  or  as  a  double  term;  It  Is  one  continu- 
ous bolding;  and  tbe  holding  over  abiding 
the  election  of  a  successor,  it  seems  to  ns,  la 
as  much  a  part  of  the  term  of  office  as  that 
which  precedes  it,  and  tbe  Interpretation  of 
the  bond  In  question  must  be  governed  accord- 
ingly. 

The  dty  charter  provides  (section  2^  that 
"every  parson  elected  to  ot&ce  xmda  this  act 
shall  quall^  by  taking  and  filing  with  Hie 
auditor  within  ten  days  firom  his  election  an 
oath  of  office";  and  It  is  cont^ded  for  this 
provldon  that  a  failmv  or  refusal  to  thus 
quall^  within  10  days  has  the  effect  to  va- 
cate the  i^ce.  Etowever  this  may  be,  the 
clause  in  question  has  reference  to  the  officer 
elect,  and  not  to  an  Incumbent  who  has  al- 
ready qualified,  and  Is  htdding  over  the  particu- 
lar term.  There  is  no  provision  in  tbe  char^ 
tcr  requiring  an  officer  bolding  over  pending 
tbe  election  of  his  successor  to  requalliy.  If 
there  is,  our  attention  has  not  been  called  to 
it.  He  continues  In  office  by  virtue  of  bis 
previous  clectlim  and  qualification,  and  the 
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term  Is  coextensive  with  his  holding  In  that 
capacity.  In  coming  to  this  concludon,  we 
have  not  been  unmindful  of  the  rule  tliat  the 
contracts  of  sureties  are  to  receive  a  strict 
construction,  and  tliat  they  ought  not  to  be 
bound,  except  by  the  letter  of  their  undeitak- 
Ing. 

As  bearing  upon  the  foregoing  conclusions, 
we  cite,  also,  Badger  v.  U.  S.,  03  U.  S.  699; 
State  T.  Saxon,  25  Fla.  792,  6  South.  858; 
Placer  Co.  v.  Dickerson,  45  Cal.  12;  Mayor, 
etc.,  V.  Brooks,  49  Ga.  179;  KlmberUn  v. 
State  (Ind.  Sup.)  29  N.  E,  773;  People  v. 
Beach,  77  111.  52.  Nor  la  King  Co.  v.  Ferry 
(Wash.)  32  Pac.  538,  opposed  to  this  view. 
There  the  legislature  enlarged  or  extended 
the  term  after  the  execution  of  the  bond. 
This  was  held— and  correctly,  too— to  be  an 
Impairment  of  the  sureties'  contract;  for  at 
the  time  of  assuming  the  obligation  they  could 
not  have  had  in  mind  the  extended  period 
which  the  legislature  afterwards  saw  fit  to 
add  to  the  term  fixed  by  law,  and  did  not  en- 
gage to  become  responsible  for  the  acts  of 
their  principal  during  the  added  period,  Mr. 
Throop,  in  hl«  work  on  Public  OflJcers  (section 
213),  says;  -But,  whatever  may  be  the  true 
rule  in  the  case  of  a  wrongful  holding  over, 
the  weight  of  American  authority  sustains  the 
proposition  that,  where  an  olflcer  holds  over 
rightfully,— that  Is,  pursuant  to  a  statute  pro- 
viding that  he  shall  hold  over  until  his  suc- 
cessor shall  be  chosen,  or  shall  be  chosen  and 
qualified,— this  constitutes  one  of  the  excep- 
tions to  the  rule  that  the  liability  of  the 
sureties  in  an  official  bond  does  not  extend 
beyond  the  principal's  term,  and  that  the 
sureties  arc  liable  for  hie  defaults  during  the 
additional  time."  See,  also,  in  this  connec- 
tion, Thompson  v.  State,  37  Miss.  o'22,  and 
State  V.  Wells,  8  Xev.  105.  And  this  view 
has  been  adopted  in  Eddy  v.  Kincaid,  supra. 
But  whetlier  considered  as  an  exci'ptlon,  <x 
as  the  rule  itself,  it  can  only  be  sustained  up- 
on the  priuclple  that  the  holding  over  is  a 
conthmation  of  the  term,  and,  together  with 
the  technical  term,  constitute  one  and  the 
same  term. 

Many  aulhoi-itios  are  cited  by  counsel  for  ap- 
pellant, of  which  Clielinsford  Co.  v.  Demarcst, 
7  tJray,  1,  Is  the  loading  case,  in  support  oC 
tlie  contention  that  the  sureties  are  uot  held 
beyond  the  particular  term.  But  it  will  be 
found,  upon  an  examination  of  these  authori- 
ties, that  nearly  all  of  them  consist  of  cases 
where  the  incumbents  have  been  re-electod  or 
reapiKiinted  to  the  same  office,  and  the  au- 
thoritiw  have  pormittod  them  to  coutluue  in 
office  without  again  quiilifying.  In  such  a 
case  it  Is  tlie  duty  of  the  authorities  to  RHjuire 
the  lucumbcut  to  requallfy.  ami,  upon  his  fail- 
ure or  refusil  to  comply  with  the  re<piirfnu'nt, 
to  dechire  the  ofilce  vacant,  failing  In  which 
the  sureties  are  not  bound  beyond  the  term, 
or,  08  some  of  the  authorities  aay,  a  reason- 
able time  tliereafter.  See,  In  this  connection, 
Ilany  v.  Governor,  4  Blackf.  5.  The  case  is 
the  same  as  If  one  officer  succeeds  another  by 


election  or  appointment,  and  Is  Inducted  Into 
the  office  without  qualifying.  The  former 
term  lapses,  and  the  new  one  begins  with  an 
incumbent  without  sureties  for  the  due  and 
faithful  observance  of  his  duties.  These  an- 
thorites  are  without  relevancy  here. 

The  Instruction  of  the  court  to  the  Jury 
touching  the  liability  of  the  suretl^  was.  In 
effect,  that  they  were  liable  upon  the  bond  for 
the  acts  of  the  principal  from  the  time  of  the 
execution  thereof  to  the  6th  day  of  November, 
1893,  and  for  a  reasonable  length  of  time 
thereafter.  Tl^  instractlon  was  fully  as  fa- 
vorable to  the  defendants  as  they  had  a  right 
to  expect,  tmder  the  law. 

Objections  were  made  by  defendants,  at  ibe 
trial,  to  the  Introduction  of  all  the  testimony, 
as  it  was  offered,  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  audit  is  contend- 
ed that  the  complaint  is  faulty  In  that  it  con- 
tains no  direct  allegation  that  the  defendant 
was  not  elected  his  own  successor.  If  tested 
by  a  demurrer,  we  are  not  sure  but  this  would 
have  been  a  vital  objection,  Thompson  v. 
State,  37  Miss.  522.  But  the  defendants  have 
answered  over,  and  the  objection  Is  taken  for 
the  first  time  at  the  trial.  In  such  a  case  the 
pleadings  will  receive  a  liberal  construction, 
to  the  end  that  the  case  may  be  permitted  to 
go  to  the  Jnry  upon  the  merits.  Thayer,  J., 
in  Specht  v.  Allen,  12  Or.  122,  6  Pac.  494,  says 
"that  a  party,  in  such  a  case,  should  be  com- 
l>elled  to  resort  to  a  motion  for  Judgment, 
notwithstanding  the  verdict,  in  case  one  were 
to  be  rendered  against  him,  as  the  party  inter- 
posing the  pleading  ought,  when  It  had  not 
been  demurred  to,  to  be  entitled  to  the  pre- 
sumption a  verdict  in  his  favor  would  afltord.'* 
See,  also,  Dickinson  v.  Dustin,  21  Mich,  563, 
and  Kean  v.  Mitchell.  13  Mich.  211.  The 
complaint  alleges  "that  on  the  25th  day  of 
April,  ISUS,  said  S.  F.  Murphy  duly  entered 
upon  the  duties  of  his  said  office,  and  contin- 
ued to  act  by  virtue  of  said  election  tmtU  the 
19th  day  of  December,  1893;  that  the  term 
of  office  of  the  said  S.  F.  Murphy  expired  on 
the  6th  day  of  November,  1893,  but  that  said 
Murphy  contested  the  election  held  on  said 
date,  and  retained  possession  of  all  the  proper- 
ty of  said  office,  and  refused  to  deliver  the 
same,  and  was  the  de  facto  treasurer  of  said 
city  until  the  10th  day  of  December,  1893, 
when  the  said  Murphy  resigned  all  right  and 
title  to  said  office."  We  think  It  may  be  in- 
ferentially  deduced  from  these  allegations  that 
Slurphy  was  not  elected  his  own  successor, 
and  that  the  complaint  Is  sufficient  after  ver- 
dict. Strahan,  J.,  says:  "After  verdict.  If 
there  are  any  allegations  in  the  complaint  un- 
der which  evidence  might  have  been  intro- 
duced which  would  have  Justified  the  verdict, 
we  are  bound  to  presume  that  it  was  Intro- 
duced, and  the  verdict  is  based  thereon." 
Wilier  V.  Navigation  Co.,  13  Or.  15S,  13  Pac. 
7GS.  So  that  upon  the  case  made  by  the 
pleadings,  and  the  presumption  that  prevails 
in  support  of  the  findings  of  a  Jury,  we  arc 
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TERBILL  T.  TERRILL.    (No.  18,410.) 
(Sapreme  Court  of  California.    Oct.  8,  1805.) 

DlVOHCE— Fl  N  Dl  X  O  S— CkOSS-E  XA  UlN  ATION. 

1.  "Where,  in  an  action  for  diTorce.  findings 
are  made  on  issues  raised  by  specific  denials  of 
BlIe^tioDs  in  the  complaint  of  desertion  and 
failure  to  support  for  a  year  prior  to  the  action, 
a  separate  finding  is  uimecesaarjr  on  an  allega- 
tion in  the  answer  of  defendant's  willingness 
and  offer  to  support  the  plaintiff  during  the 
time. 

2.  A  reversal  of  a  judgment  of  divorce  can- 
not he  had  iiecause  a  count  in  the  complaint  al- 
ledtins  nonsapport  la  insufBdent  where  there 
is  a  finding  of  desertion  on  a  sufiicieDt  count. 

3.  A  witness  who,  on  suit  for  divorce  for 
nonsupport  for  a  year  prior  to  the  action,  teeti- 
fies  that  he  has  supported  the  plaintiff  during 
the  time,  cannot  on  cross-examination  be  ques- 
tioned refrording  separate  property  of  the  plain- 
tiff of  which  he  has  had  charge. 

Commlsdonera'  decision.  Deportment  2. 
Appeal  from  superior  court,  Luaen  county; 
6.  G.  Clough,  Judge. 

Action  by  Clara  TerrlU  against  George  P. 
Terrill  for  divorce.  Jj'rom  a  Judgment  for 
plaintiff,  defendant  aiq^eals.  Affirmed. 

E.  Kingsbury,  being  sworn,  testified  on  be- 
half of  plaintiff:  "Am  the  stepfather  of  plain- 
tiff. Since  October,  1800,  she  has  resided  at 
my  bouse.  Daring  that  time  my  wife  and  I 
have  furnished  plaintiff  and  bee  children 
with  ciotlies,  food,  and  the  necessaries  of 
life."  On  cross-examination  he  testified  that, 
during  the  time  plaintiff  had  be^  at  his 
house,  she  had  assisted  in  dc^g  the  house- 
work and  such  other  woman's  work  as  there 
was  to  do  about  the  place.  Counsel  toi  de- 
fendant then  songht  to  show  by  farther  cross- 
examination  of  this  -witness  that  the  plaintiff 
had  a  farm  adjoining  his  which  was  ber  sep- 
arate [Koperty;  that  he  cultivated  it  for  her, 
and  gave  her  the  proceeds.  This  evidence 
the  court  struck  out  as  not  pn^ter  cross-ex- 
amination. 

Shinn  &  Shlnn,  for  appellant.  Goodwin  & 
Goodwin,  toe  respondent. 

HAYNES,  C.  Action  for  dlvwre.  The 
plaintiff  had  Judgment,  and  defendant  ap- 
peals therefrom  upon  the  Judgment  roll,  con- 
taining a  bill  of  exceptions.  The  complaint 
r-tated  three  causes  of  action:  First,  for  will- 
ful desertion;  second,  failure  to  provide  the 
eommoD  necessaries  of  life,  because  of  de- 
fendant's idleness,  prc^Igacy,  and  dissipation; 
and,  tlilrd,  that  defendant,  having  the  ability 
to  provide  plaintiff  with  the  common  neces- 
saries of  life,  has,  tat  mere  than  one  year 
last  past,  Allied  to  do  ao.  The  defendant 
dCTled  all  the  material  allegatiMis  of  the  sev- 
eral causes  of  action,  and  for  separate  de- 
fenses alleged  tliat  the  plaintiff  deserted  and 
abandoned  the  defendant  without  cause  and 
against  his  will,  and  that  defendant  has  at 


all  times  been  willing,  and  has  repeatedly  of- 
fered, and  Is  now  willing,  to  take  plaintiff 
and  the  minor  children,  and  provide  for  them 
the  necessaries  of  life,  and  to  perform  and 
fulflll  all  the  obligations  of  a  husband  and 
father.  The  court  found  that  on  or  about 
the  19th  day  of  October,  1S90,  the  defendant 
wUIfuliy  and  without  cause  deserted  and 
abandoned  the  plaintiff,  and  that  he  ever 
since  has  and  stlU  continues  willfully  and 
without  cause  to  desert  and  abandon  the 
plaintiff  and  to  live  separate  and  apart  from 
her,  without  any  sufficient  cause  or  any  rea- 
son, and  against  her  will,  and  without  her 
c<»i8ent;  that  the  defendant  has  the  ability 
to  provide  plaintiff  with  the  common  neces- 
saries of  life,  but  tor  more  than  one  year  last 
past  he  has  failed  to  do  so;  but  that  such 
failure  was  not  caused  by  his  Idleness,  profli- 
gacy, or  dissipation.  The  court  further  found 
that  there  were  two  children,  Issue  of  said 
marriage,  both  girls,  one  aged  five  years  and 
the  other  three  years;  and  the  custody  of 
them  was  given  to  the  plaintiff  until  the  fur- 
ther ovQer  of  the  court,  she  having  sufficient 
separate  property  to  care  for  and  educate 
them. 

Appellant  specifies  as  error  for  which  the 
Judgment  should  be  reversed  that  the  court 
failed  to  find  npcHt  the  issue  raised  by  the 
fourth  count  of  defendant's  answer,  vis. 
whether  defooc^t  has  at  all  times  been  will- 
ing and  has  repeatedly  offered  to  take  plain- 
tiff and  her  minor  children,  and  proTlde  for 
than  the  necessaries  of  lif^  and  perform  and 
fulflU  towards  the  plaintiff  all  the  obliga- 
tions of  a  husband.  i:he  fourth  defense 
pleaded  by  d^endant  condsted  of  affirmative 
allegations  inconsistent  with  the  aTenuents 
in  the  complaint  charging  desertion  and  fail- 
ure to  provide;  and,  as  these  all^atlons  at 
the  complaint  were  specifically  denied  In  the 
first  and  second  paragr^hs  of  the  answer, 
all  the  facts  alleged  in  the  fourth  defense 
could  have  beoi  givrai  In  evidence  under  sold 
denials,  and  no  new  or  additicmal  Issue  vras 
raised  tha«by.  The  findings  upon  the  Is- 
snes  ot  desertion  and  failure  to  provide  fully 
covered  and  Included  all  facts  alleged  In  said 
foivth  defense. 

The  remaining  spedflcations  are  to  the  rul- 
ings of  tiie  court  upon  the  admission  and 
exclusion  of  testimcmy.  The  objections  to 
the  (inesti<Kis  put  to  plaintiff's  witness  E. 
Kingsbury,  upon  cross-examination,  touching 
I^alntiff's  separate  propnty,  objected  to  by 
plaintiff  as  not  pn^er  cross^aminatlon, 
were  properly  stistalned.  The  defendant, 
however,  was  not  prevented  thereby  from 
calling  the  same  witness  or  other  witnesses 
to  the  facts  sought  to  be  shovni  upon  the 
cross-examination  of  this  witness.  The  ob- 
ject of  counsel  In  said  cros»«zamlnati(»i  of 
the  witness  Kingsbury  was  stated  appel- 
lants counsd  to  be  that,  "if  she  had  any  soih 
port  from  the  proceeds  of  her  own  pn^perty. 
she  is  not  entiUed  to  a  dlTtwt!^';  and  this 
point  Is  strongly  Instated  upon  In  his  brief. 
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The  same  Question  Is  made  upon  demarrer 
to  the  second  and  third  counts  of  the  com- 
plaint, each  ot  which  was  based  npon  the 
failure  of  defendant  to  provide  for  the  plain- 
tiff. It  is  not  necessary,  however,  to  con- 
sider or  decide  whether  the  fact  that  plaintiff 
haB  sufficient  means  for  the  support  of  her- 
self and  children  would  constitute  a  defense 
to  an  action  for  divorce  based  upon  the  hus- 
band's failure  to  provide  for  either  the  plain- 
tiff or  her  ciiildren,  smce  a  cause  of  action 
was  stated  upon  the  ground  of  desertion,  and 
the  court  made  a  finding  supporting  that 
count  of  the  complaint;  and,  If  there  is  one 
good  count  of  the  complaint  sustained  by  the 
findings,  the  judgment  cannot  be  reversed 
because  of  the  iDsufflcient  statement  of  other 
causes  of  action.  Nelth^  the  wealth  nor  the 
poverty  of  either  of  the  parties  can  affect  the 
question  of  willful  desertion.  The  Judgment 
appealed  from  should  be  affirmed. 

We  concur:   BEITT,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 


IWCal.  BOO 

HEIM  et  al.  t.  BUTIN.    (Nik  15,708.) 
(Supreme  Court  of  Calitoniia.    Oct.  10,  1805.) 

Aorbbhbkt  not  to  Kstek  Uefioibmct  Jodomsnt 
— coxsi deiiation. 
A  complaint  to  enjoin  the  collection  of  a 
deficiency  juugment,  alleging  that  plaintiffs,  the 
mortgagors,  relying  on  the  promise  of  the  mort- 
tiagee  not  to  enter  a  personal  judgment  against 
them,  made  default  in  the  foreclosure  suit,  and 
did  not  apiwar  at  the  sale,  is  defective,  as  it 
does  not  snow  a  consideration  for  said  promise, 
nor  that  plaintiffs  were  injured  by  their  reli- 
ance thereon.    McFarland,  J.,  dissenting. 

In  banlc.  Appeal  from  superior  court,  So- 
noma county;  S.  K.  Dougherty,  Judge. 

Action  by  Ella  M.  Helm  and  another 
against  James  M.  Butln  to  enjoin  defendant 
from  enforcing  a  deiiciency  judgment.  De- 
fondant  had  judgment,  and  plaintiffs  appeal. 
Affirmed. 

William  H.  Jordan,  tor  appellants.  W.  E. 
McGonnell  and  J.  A.  Barham,  for  respond- 
ent 

BEATTY,  C.  J.  This  is  an  action  to  enjoin 
the  defendant  from  enforcing  a  deficiency 
judgment,  doclietcd  against  the  plaintiffs, 
in  a  foreclosure  suit,  and  the  queBtlon  to  be 
decided  is  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  It 
la  alleged  that  in  December,  18S7,  the  plain- 
tiffs, for  a  valuable  consideration,  made,  ex- 
<H.-uted,  and  delivered  to  the  defendant  their 
promissory  note  for  $4,900,  secured  by  mort- 
gage; that  they  subsequently  sold  and  con- 
veyed the  mortgaged  premises  to  third  par- 
ties, who  assumed  and  agreed  to  pay  the 
mortgage  debt,  but  failed  to  do  so;  aiul  that 
in  September,  1801,  the  defendant,  being  re- 


quested by  Ella  M.  Helm  to  foreclose,  "did 
agree  with  her  that  he  would  commence  an 
action  for  such  foreclosure,  and,  upon  ol>- 
taintng  judgment  in  said  cause,  and  a  de- 
cree of  said  court  directing  the  sale  of  said 
property  to  satisfy  said  judgment,  be  (this 
defendant)  would  at  such  sale  purchase  the 
same  for  the  amount  of  such  judgment  ob- 
tained. Including  interest  and  costs  at  that 
time  accrued,  and  be  (the  said  defendant) 
did  expressly  agree  with  the  said  plaintiff 
that  no  personal  judgment  in  said  action 
should  ever  be  entered  or  docketed  against 
plaintiffs,  or  against  either  of  them."  It  is 
next  alleged  that  thereafter,  In  September, 
1801,  the  defendant  commenced  an  action  to 
foreclose  said  mortgage,  and  In  January, 
ISOti,  obtained  a  decree  for  the  sale  of  the 
mortgaged  premises  to  satisfy  the  unpaid 
balance  of  the  mortgage  debt,  amounting 
with  costs,  etc.,  to  about  $5,000;  that  the 
property  was  thereafter  sold  by  the  sheriff; 
that  these  plainttffs,  relying  on  the  defend- 
ant's promise  and  agreement,  failed  to  ap- 
pear or  answer  In  the  foreclosure  suit,  though 
made  parties  thereto,  and  permitted  their  de- 
faults to  be  entered  therein,  and  afterwards 
abstained  from  being  present  at  the  sale,  or 
taking  any  steps  to  obtain  a  purchaser  for 
the  mortgaged  property,  so  that  their  inter- 
ests in  the  judgment  might  be  protected  and 
exonerated,  and  for  the  same  reason  they 
refrained  from  bidding  at  the  sale,  although 
fully  able  to  purchase  the  property;  that 
the  defendant,  in  violation  of  his  promise, 
bid  less  than  the  amount  of  the  judgment 
and  costs,  and  purchased  the  property  for  a 
sum  which  left  a  deficiency  of  $918.43,  which 
he  procured  to  be  doelceted  as  a  personal 
judgment  against  these  plaintiffs,  and  is 
threatening  to  enforce  by  eieeutlon.  Where- 
fore plaintiffs  pray  that  the  enforcement  of 
said  personal  judgment  be  perpetually  en- 
Joined,  etc.  The  defendant  did  not  demur  to 
the  complaint,  but  answered,  denying  that  he 
had  ever  made  the  promise  or  agreement 
alleged.  At  the  trial,  plaintiffs  offered  evi- 
dence tending  to  prove  said  agreement,  but. 
upon  objection  of  the  defendant,  the  court 
excluded  all  such  evidence,  on  the  grouml 
that  the  complaint  was  fatally  defective  for 
want  of  facts  constituting  a  cause  of  action. 
Judgment  of  nonsuit  followed,  and  plaintiffs 
appeal. 

We  think  the  ruling  of  the  superior  court 
was  correct  The  complaint  not  only  fails 
to  allege  any  consideration  for  the  promise 
of  defendant  not  to  enter  a  deflcicucy  judg- 
ment, but  shows  that  there  was  no  considera- 
tion. The  defendant  had  a  clear  aod  un- 
doubted right  to  such  a  deficiency  judgment, 
and  the  plaintiffs  neither  gave,  nor  agreed 
to  give  or  confer,  any  benefit  In  cousidora- 
tiou  of  its  release,  nor  did  they  agree  to  suf- 
fer any  prejudice  or  forego  any  advantage. 
The  promise  of  the  defendant  was,  there- 
fore, mere  nudum  pactum.  But  plaintiffs 
say  they  relied  upon  It,  and  acted  ui>on  It, 
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and  therefore  the  defendant  Is  estopped  from 
alleging  or  relying  upon  a  want  of  consid- 
eration. This  would  be  so  If  it  appeared 
that  their  position  was  changed  for  the  worse 
in  consequence  of  their  reliance  on  defend- 
ant's promise,  but  nothing  to  that  effect  is 
alleged.  True,  they  suffered  default,  but 
they  bad  no  defense  to  the  action;  and  they 
did  not  bid  at  the  sale,  nor  provide  a  bidder, 
but  they  do  not  allege  that  the  property 
was  worth  a  dollar  more  than  It  sold  for, 
or  that  they  would  have  been  willing  to  bid 
more  for  it,  or  that  any  one  would  have  done 
sa  In  short,  tho  complaint  Is  fatally  defect- 
ive, and  did  not  admit  the  proof  of  facts 
suIBclent  to  warrant  a  Judgment  The  deci- 
sion in  Thompson  t.  Laughlln,  91  Cal.  317, 
27  Pac.  752,  does  not  conflict  with  this  view, 
la  that  case  the  plaintiff  had  waived  bis 
motion  for  a  new  trial  in  another  action  in 
consequence  of  the  promise  of  the  adverse 
party  to  satisfy  the  judgment,  and,  after  the 
time  for  moving  had  passed,  an  attempt  was 
made  to  enforce  the  judgment  The  enforce- 
ment of  the  judgment  was  enjoined,  but  It 
was  because,  in  tho  opinion  of  the  court  the 
plaintiff  would  have  been  entitled  to  a  new 
trial  If  he  had  moved  for  it.  The  judgment 
and  order  appealed  from  are  affirmed. 

We  concur:  VAX  FLEET,  J.;  QAROUT- 
TB.  X;  HBNSHAW,  J. 

I  dissent:  McFARLAND,  T. 


IW  Cal.  417 

MABDOCK  V.  BUSSELL  et  al.  (two  cases. 
'  Noe.  19,408, 19,464).l 
(Supreme  Court  of  California.    Oct  8,  1885.) 

ADHIXISTBATION  —  POWBS  OF  AnHIHtSTRATOB  TO 

BXTSKD  Paihent  or  Claim— Vs.\DOR 

ASD  PCRCnASBR— RE8CI88IOK. 

1.  Where,  after  conveyance  of  land,  the 
irrantor,  on  being  sued  for  part  of  the  land  con- 
vcred.  contracts  to  indemnify  the  grantee  for 
any  of  Uie  laud  lost  to  him  through  the  suit, 
and,  pending  the  suit,  the  grantor  dies,  tho  ex- 
t<>nBion  by  his  adminiatratrix  of  purchase  notes 
Kiven  by  the  granteo  "in  consequence  of  the 
[icDdenoy"  of  the  suit  will  not  bind  the  estate. 

2.  where,  after  a  grant  of  land  witJhout 
warranty,  the  grantor,  on  being  sued  for  part 
of  the  land,  contracts  to  indemnify  the  grantee 
for  any  of  the  land  lost  to  him  by  the  suit,  with- 
out any  modification  of  the  terms  of  the  con- 
veyance, and,  pending  sudi  snlt,  the  grantor 
dies,  the  contract  of  indemnity  constitntes  a 
claim  aicainst  the  estate. 

3.  In  an  action  for  the  Durchase  price  of 
lands,  wherein  defendants  asked  for  a  rescis- 
sion of  the  sate  because  tJie  land  conveyed  is 
not  the  land  they  agreed  to  purchase,  where  it 
appears  that  defmdanta  took  posseesion  of  the 
land  described  in  the  deed,  ana  did  not  offer  to 
■arrender  possession,  or  to  account  for  the  prof- 
its while  in  poBsesslon,  they  ax«  not  entitled  to 
a  TCscisrion. 

CknmnlBiBlonen^  dedaion.  Department  2. 
Appeal  from  superior  court  Lob  Angeles 
eoimtr;  WllUam  P.  Wade,  Jndge. 

Action  by  John  Uaddock,  administrator, 
against  W.  H.  Russell  and  others  on  promls- 
X  Bdwarlng  denied. 


scry  notes  given  for  the  purchase  price  of 
laud.  Defendants  set  up  a  counterclaim  in 
the  nature  of  a  set-oCf.  There  was  Judgment 
for  plaintiff  for  the  amount  of  the  notes  less 
tlie  set-off  claims,  from  which  the  plaintiff 
appeals.  The  dcfondauts  also  appeal  from 
the  judgment  and  on  order  denying  a  new 
trial.  On  defendants'  appeal*  affirmed.  On 
plaintiff's  api>eal,  modified. 

0.  M.  Stephens  and  Albert  M.  Stephens,  for 
appellant.  Chapman  &  Hfflidric^  for  re> 
spondents. 

BRITT,  C.  There  are  two  appeals  In  thla 
case,— one  by  plaintiff  from  the  judgment,, 
the  other  by  defendants  from  the  judgment 
and  order  denying  their  motion  for  new  trial; 
plaintiff  claiming  that  the  court  allowed  him 
to  recover  less  than  he  was  entitled  to  have, 
and  the  defendants  Insisting  that  he  should 
have  recovered  nothing  at  all.  Lawrence' 
Welch  was  the  owner  of  a  tract  of  land  con- 
taining about  52  acres  In  Los  Angeles  county. 
On  May  19,  1887,  he  and  his  wife,  Martha  A. 
Welch,  made  a  deed  purporting  to  "grant, 
bai'gain,  sell,  and  convey"  to  defendants  a 
part  of  the  said  tract,  containing  33.29  acres. 
The  price  was  |C,G0O,  and  defendants  then 
paid  a  portion  of  the  purchase  money,  and  for 
the  balance  unpaid  executed  to  said  Law- 
rence their  two  promissory  notes  for  the  sum 
of  $2,800  each,  one  to  become  due  on  May  19, 
1888,  and  the  other  on  May  19,  1889.  These 
were  secured  by  mortgage,  of  same  date  as 
the  deed,  on  the  premises  described  in  the 
deed.  Said  deed  was  duly  recorded  In  the 
proper  office  on  the  day  of  its  date.  On  July  9, 
1887,  one  E.  3.  Baldwin  commenced  an  action 
in  the  superior  court  of  said  county  against 
Lawrence  Welch  for  the  recovery  of  certain 
lands,  including  (as  the  court  found)  some 
part  of  the  tract  previously  conveyed  by  said 
deed  to  defendants.  November  7,  1887,  Law- 
rence Welch  and  his  said  wife  entered  into  a 
written  agreement  with  defendants,  reciting 
the  execution  of  said  deed  and  notes,  and  the 
pendency  of  said  action  brought  by  Baldwin, 
and  providing  that  the  grantors  In  the  deed 
—Welch  and  wife— would  defend  the  same, 
and  that  "in  case  they  should  not  be  success- 
ful In  defending  said  action,  and  any  portion 
of  said  83  acres  should  be  lost"  to  the  defend- 
ants here,  then  said  Welch  and  wife  would 
reimburse  them  for  all  the  said  83  acres 
which  might  be  lost  to  tbem  at  the  rate  of 
^200  per  acre,  with  interest  at  10  per  cent, 
per  annum  from  May  19,  1887,  to  snch  time 
as  it  Bhonid  be  finally  decided  that  the  title 
(tf  the  parties  to  such  agreement  Is  not  good. 
Lawrence  WelA  died  December  24, 1887,  and 
his  widow,  said  Martlia  A.  Welch,  In  Janu- 
ary, 1888,  received  letters  of  administration 
on  his  estate  from  the  superior  court  of  Lo» 
Angeles  county.  On  Deconber  18,  1888,  in 
conseqnence  of  the  pendency  of  the  Baldwin 
snlt  the  administratrix  Indorsed  on  eadi  of 
s^d  notes  the  following:  "For  ralualfle  oon^ 
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sideratlon  I  hereby  extend  the  payment  of 
the  within  note  till  the  19th  of  May,  18»2. 
Martha  A.  Welch."   No  order  of  court:  waa 
obtained  authorizing  or  approving  such  ex- 
tension of  time.  On  November  20, 1889,  Judg- 
ment was  entered  in  said  case  of  Baldwin  t. 
W^ch,  whereby  Baldwin  was  adjudged  to 
recover  of  Welch  10.83  acres  of  the  land  de- 
scribed in  the  mortgage.  From  the  time  of 
the  execatlon  of  the  said  deed  to  defendants, 
however,  until  the  present,  defendants  have 
had  exclusive  and  undisturbed  possession  of 
the  whole  of  the  mortgaged  land.  The  ad- 
ministratrix caused  notice  to  creditors  of  said 
deceased  to  be  first  published  on  January 
28,  1888,  and  the  time  for  presentaUon  of 
claims  against  the  estate  iiad  expired  before 
the  commencement  of  this  action.  The  de- 
fendants presented  no  claim,  on  account  of 
the  said  agreement  of  November  7,  1887,  for 
allowance  against  the  estate.    Mrs.  Welch 
resigned  her  office  of  administratrix  in  May, 
1890,  and  thereupon  Maddock,  the  present 
plaintiff,  received  letters  of  administration 
in  her  stead.    This  action  to  foreclose  the 
mortgage  was  begun  June  26,  ISOO.  Defend- 
ants pleaded  in  defense  the  matters  above 
outlined,  relating  to  the  extension  of  time  of 
imyment  and  the  Baldwin  suit,  and  on  Octo- 
ber 31,  1802,  after  the  trial  of  this  action  was 
partly  had,  filed  an  amendment  to  their  an- 
swer, alleging  that  the  land  described  In  the 
deed  of  Welch  and  wife  to  them,  and  in  the 
mortgage,  Is  not  the  land  which  Welch  point- 
ed out  to  them  before  the  sale,  and  which 
they  supposed  they  were  purchasing;  that  it 
was  a  case  of  mutual  mistake  arising  from 
the  location  of  the  land  with  reference  to  a 
certain  fence;  that  Welch  showed  them  land 
lying  south  of  the  fence,  and  they  supposed 
themselves  to  be  purchasing  the  land  thus 
shown,  but  that  the  laud  described  In  the 
deed  lies  north  of  the  fence;  that  Welch  did 
not  have  the  title  to  the  land  that  he  showed 
them,  and  the  deed  conveyed   no  interest 
therein;  that  tlicy  did  not  discover  such  mis- 
take until  after  the  commencement  of  the 
trial.    They  offer  to  rcconvey  such  Interest 
as  passed  to  them  under  the  deed  upon  re- 
payment to  them  of  the  sum  paid  on  the  pur- 
chase of  the  land,  or  without  repayment,  If 
the  estate  has  not  means  for  that  purpose, 
and  crave  a  rescission  of  the  sale.    It  Is  not 
alleged  that  defendants  did  not  receive  from 
Welch  possession  of  the  tract  he  assumed  to 
pcU  them,  or  that  they  have  been  disturbed 
lu  such  possession.  Defendants  paid  the  in- 
tcr^t  on  both  the  said  notes  to  May  19,  1890, 
and  also  $000  on  the  principal  of  the  one  first 
maturing.  By  Its  Judgment  the  court  direct- 
ed the  sale  of  the  mortgaged  land,  less  10.82 
acres  thereof.  Included  in  the  recovery  in 
Baldwin  V.  Welch,  and  the  application  of  the 
proceeds  to  the  imyment  of  the  amount  due 
on  the  notes  and  mortgage;  deducting  there- 
from, however,  the  sum  of  52,104  and  10  per 
cent,  annual  Interest  thereon  from  ^lay  19, 
1SS7  (iQ  all,  ¥3,374^j,  on  account  of  the 


agreement  of  Welch  and  wife  to  reimburse 
defendants  at  the  rate  of  $200  per  acre  for 
the  land  lost  in  the  suit  of  Baldwin.  The  net 
sum  thus  ascertained  to  be  due  to  plaintiff 
was  $2,097.67,  besides  counsel  fees  and  costs. 

1.  The  first  question  arising  on  the  rec- 
ord is  upon  the  effect  of  the  extension  of 
time  of  payment  allowed  by  the  adminis- 
tratrix; defendants  maintaining  that  It  re- 
sults therefrom  that  the  action,  commenced 
by  her  successor  nearly  two  years  before  the 
expiration  of  the  time  as  thus  extended.  Is 
prematurely  brought,  and  should  be  dismiss- 
ed. When  we  recall  the  early  practice  which 
obtained  In  the  administration  of  the  effects 
of  a  decedent,— that  It  was  considered  that 
the  persona  most  fit  to  have  in  trust  the 
goods  of  the  deceased  were  those  who  in 
his  lifetime  administered  to  the  needs  of 
his  soul,  and  hence  that  control  of  his  person- 
al assets  was  committed  to  prelates,  who 
might  seize  the  same,  and  (excepting  the 
"reasonable  parts"  of  the  wife  and  children, 
if  he  had  any)  might  give,  alien,  or  sell  them 
at  will,  and  apply  the  same  or  the  procee<l8 
thereof  to  pious  uses,  without  any  liability 
to  account  for  their  conduct  save  to  God  and 
their  consciences  (2  Steph.  Comm.  230);  that 
by  the  common  law  the  administrator  has 
absolute  power  of  disposal,  other  than  tes- 
tamentary, over  the  personal  efllects  of  his 
intestate,  and  may  even  pledge  or  mortgage 
them,  without  restriction,  so  long  as  his  acts 
are  not  actually  or  constructively  fraudulent 
(Williams,  Ex'rs,  pp.  564,  801,  et  seq.),— it 
must  be  conceded,  we  think,  that  the  exten- 
sion of  time  granted  by  the  admlnistrnti'ix 
in  this  case  was  valid  and  effectual,  if  her 
authority  had  no  limitations  beyond  the  rules 
of  the  common  law;  she  being  liable  to  the 
estate  as  for  waste  If  the  power  waa  Indis- 
creetly exercised  {Berry  v.  Parkes,  3  Smedes 
&  M.  625,  640).  An  English  statute,  passed 
In  1881,  expressly  provides  that  an  admin- 
istrator may  allow  any  time  for  the  payment 
of  any  debt  without  being  responsible  for 
loss  occasioned  by  nls  act  done  In  good 
faith  (44  &  45  Vict.  c.  41,  §  37);  and  this,  to 
the  extent  that  it  defines  his  authority, 
seems  to  be  merely  declaratory  of  the  law. 
But  in  this  state,  it  has  been  said,  proceed- 
ings for  th%  administration  of  the  estates  of 
deceased  peraons  are  purely  statutory  (Smith 
T.  Westerfleld,  88  Cal.  378,  26  Pac  206;  Buck- 
ley T.  Superior  Court,  102  Cal.  8,  36  Pac. 
300);  and  while  it  is  not  meant  by  this  re- 
mark that  the  authority  of  those  charged 
with  the  conduct  of  such  proceedings  is  reg- 
ulated solely  by  statute  (Sloulton  v.  Holmes. 
57  Cal.  337),  yet  the  letter  and  the  spirit  of 
the  system  established  by  legislation  are  to 
l>e  first  consulted  as  the  repository  of  the  law 
on  the  subject,  and  their  rulo,  If  they  furnish 
any,  must  be  followed  in  any  case,  before 
we  resort  for  guidance  to  the  precepts  of 
the  common  law.  See  People  v.  Senter,  28 
Cal.  505.  Accordingly,  It  la  provided  that 
the  property  in  all  assets  Qt  a  decedent 
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passes  to  hia  heirs,  subject  to  a  rlgbt  of  pos- 
sesBlon  In  the  administrator  for  purposes  of 
administration  only.  Cir.  Code.  |  13Si.  The 
object  of  probate  proceedings  Is  to  admin- 
ister, settle,  and  distribute  the  estates  of  de- 
ceased persona  (In  re  Burton,  93  CaL  4i>3, 
29  Fac.  224);  and  It  may  be  added  that  our 
system  contemplates  that  these  objects  shall 
be  accomplished  with  reasonable  dispatch 
(In  re  Moore's  Estate,  72  Cal.  342,  13  Pac. 
880).  To  this  end  the  administrator  must 
collect  all  debts  due  to  the  estate.  Code  Clr. 
Proc.  {  15S1.  He  Is  answerable  fcff  the 
amomit  of  any  debt  which  remains  uncollect- 
ed unless  he  can  show  that  he  is  without 
fault  in  failing  to  collect  Id.  {  161S;  In  re 
Sanderson,  74  Cal.  199,  15  Pac.  753.  The 
debts  ot  the  decedent,  it  there  are  funds  for 
the  purpose,  are  to  be  paid  wlthtn  a  com- 
paratirely  brief  period  after  the  administra- 
tion of  the  estate  begins.  Code  Civ.  Proc. 
H  1G22,  1628,  1647.  As  soon  as  the  estate 
in  in  proper  condition  to  be  closed,  the  ad- 
ministrator must  render  a  final  account  and 
pray  a  final  settlement.  Id.  §|  1651,  1052. 
After  a  lapse  of  one  year  from  the  Issuance 
of  letters,  any  heir  may  bare  distributed  to 
him  bis  share  of  the  estate,  If  the  Interests 
of  creditors  are  not  Jeopardized,  upon  com- 
plying with  the  requirements  of  section  1663, 
Code  ClT.  Proc.  Other  sections  might  be 
cited,  but  these  illustrate  the  view  we  en- 
tertain of  the  matter.  All  look  to  a  speedy 
close  of  administration.  An  administrator, 
having  notice  of  a  debt  due  to  the  estate,  Is 
bound  to  exercise  active  diligence  for  its  col- 
lection. Harrington  v.  Ketaltas,  92  N.  Y. 
40.  Evidently  such  a  duty  Is  Inconsistent 
with  a  power,  by  his  contract,  to  Incapaci- 
tate liimself  and  his  successors  In  the  trust 
estate  he  represents  from  proceeding  to  en- 
force collection  for  a  series  of  years.  There 
may  be  instances  where,  for  the  purpose  of 
getting  a  claim  secured,  as  in  Ben'y  v. 
Parkes,  3  Smedes  &  M.  625,  above  cited,  or 
for  other  purpose  beneficial  to  tbe  estate, 
the  admluistrator  might.  In  the  exercise  of 
Ills  power  to  compromise  disputes,  make  a 
valid  agreement  to  extend  the  time  of  pay- 
ment of  an  obligation  due  to  the  estate;  but 
this  case  presents  no  such  feature.  It  Is  al- 
leged in  tbe  answer  that  the  defendants 
were  "about  to  take  steps  to  protect  them- 
selves against  said  notes  for  the  unpoid 
purchase  money,"  and  thereupon  the  admin- 
istratrix, "in  order  to  settle  said  contro- 
versy, and  In  consideration  thereof,  agreed 
to  extend  the  payment,"  etc.,  and  the  court 
found  that  the  extension  was  granted  till 
May  19,  1^2,  "In  consequence  of  the  pen- 
dency of  the  Baldwin  suit";  but  there  is  no 
compromise  of  conflicting  claims  alleged  or 
found.  Defendants  did  not  abate  or  agree 
to  abate  any  part  of  their  contingent  demand 
against  the  estate.  The  most  that  can  by 
Inference  be  extracted  from  the  finding  Is 
that  the  administratrix  agreed  to  delay  col- 
lection of  the  entire  debt  for  a  period  of 
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three  years,  In  wder  to  see  If  a  ctmtingent 
right  of  set-off  in  the  defendants  would  be- 
come abe<dute;  and  this  was  done  at  a  time 
when  the  administration  iiad  been  In  prog- 
ress nearly  a  year,  when  the  contingent  de- 
mand of  the  defendants  had  not  been  al- 
lowed as  a  claim  against  the  estate,  and 
thereby  the  mortgage  security,  at  least,  of 
the  first  note  was  brought  within  the  danger 
line  of  the  statute  of  limitations.  We  think 
It  plain  that  she  did  not  bind  tbe  estate.  It 
was  an  unwarranted  attempt  to  tie  the  hands 
of  the  heirs  and  other  persons  interested  In 
enforcing  collection  of  the  debt.  In  re 
Page's  Bstate,  57  Cal.  238;  In  re  Moore's 
Estate,  72  CaL  342.  13  Fac.  880.  and  cases 
cited;  In  re  Loper's  Estate,  2  Bedt.  (Sur.) 
645;  Woerner,  Adm'n,  H  31^  366;  Landry 
T.  Delas,  25  La.  Ann.  181. 

2.  The  deed  to  defendants  contained  no 
warranty  beyond  that  implied  from  the  op- 
erative word  "grant"  used  Oier^  (Civ.  Code, 
I  1113;  Bryan  v.  Swain,  56  Cal.  616);  and 
tills  did  not  extfflid  to  fl»  claim  of  Baldwin. 
H^ice,  the  partial  defense  to  tbe  notes,  sus- 
tained by  the  court,  rests  on  the  agreement 
of  Indemnity  against  lose  executed  by  the 
W^ches  November  7,  1887.  It  is  not  clear 
that  loss  accrued  from  the  Judgment  recov- 
ered by  Baldwin  to  which  defendants  were 
not  parties;  but,  however  this  may  be,  that 
agreement  contained  notliing  to  show  that  it 
modified  the  obligation  of  defendants  on  their 
notes  and  mortgage.  It  was  the  mere  per 
sonal  promise  of  Welch  and  his  wife  to  "re- 
imbune"  tbe  defendants  at  the  rate  of  «200 
per  acre  for  so  much  of  the  land  as  might  be 
lost  In  the  Baldwin  suit  When  the  notes 
fell  due,  they  were  payable  according  to  their 
terms,  notwithstanding  the  agreemeut  for  In- 
demnity, unless  there  had  then  occurred  a 
loss  within  Its  meaning,  In  which  event,  per^ 
hapa,  a  right  would  arise  thereon  In  the  na- 
ture of  set-off  against  the  notes.  As  a  con- 
tract creating  a  contingent  liability,  there- 
fore, It  should  have  been  presented  to  the  ad- 
ministratrix for  allowance  as  a  claim  against 
the  estate,  and,  not  having  been  so  present- 
ed, by  the  terms  of  the  statute,  so  far  as  the 
estate  Is  concerned.  It  "Is  barred  forever,' 
and  the  court  erred  In  considering  it  a  proper 
ground  for  rebate  from  tbe  amoimt  due  [dain- 
tlff  on  the  notes.  Code  Civ.  Proc.  S  1498; 
Verdier  v.  Roach.  96  Cal.  467,  31  Pac.  554; 
McDonald  v.  McElroy,  GO  Cal.  496;  Shelton's 
Adm'r  v.  St.  Clair,  64  Ala.  505. 

3.  Some  of  the  fludlngs  of  the  court  con- 
cerning the  location  oC  the  land,  and  the  al- 
leged mistake  In  that  behalf,  are  contradic- 
tory and  unintelligible;  and  the  finding  num- 
bered X,  as  it  appears  in  the  copy  of  the 
transcript  furnished  to  us,  has  a  meaning 
diametrically  opposed  to  that  of  the  same 
finding  in  the  original  transcript  on  file.  Tbe 
matters  appearing  in  these  findings,  however, 
are  not  essential  to  the  disposition  of  the 
case,  for  other  facts  are  found,  and  not  dis- 
puted, whl(^  Bliow  that  BO  caw  for  Eesclaslon 
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Is  made.  It  thus  appears  that,  at  the  time 
of  the  purchase  of  the  land  described  In  the 
mortgajre,  the  defendants  "entered  Into  tlie 
possession  of  the  said  lands,  and  ever  since 
have  been  and  now  are  •  •  •  In  the  un- 
disturbed poBsession  of  the  whole  thereof." 
Two  TlewB  of  this  finding  are  possible:  (1) 
If  the  land  thus  possessed  hj  defendants  is 
located  as  the  defendants  Bay  the  descrip- 
tion In  the  deed  and  mortgage  does  locate  it, 
—1.  e.  elsewhere  than  at  the  place  shown  to 
them  by  Welch,— then  of  course  the  circum- 
stance of  possession,  as  found,  negatives  the 
Idea  of  any  mistake  as  to  Its  situation.  There 
could  be  no  mistake  if  they  received  actual 
possession  of  the  land  which  the  deed  actual- 
ly conveyed.  (2)  But  If,  as  was  probably  the 
fact,  and  as  the  evidence  tends  to  show,  the 
defendants  received  and  yet  hold  possession 
of  the  land  which  Welch  pointed  out  to  them, 
and  which  they  believed  they  were  purchas- 
ing from  him,  then,  though  it  be  conceded 
that  the  deed  and  mortgage  do  not  describe 
that  tract,  yet  the  defendants  have  not  taken 
the  steps  requisite  to  entitle  them  to  rescind. 
They  show  no  offer  to  restore  everything  of 
value  received  under  the  contract.  This  was 
of  course  necessary.  Civ.  Code,  §§  1G91,  3407. 
True,  the  answer  of  defendants  alleges  that 
they  "are  now  ready  and  willing,  and  offer, 
to  reconvey  •  •  •  all  of  the  right,  title, 
and  interest  that  they  have  acquired  ♦  ♦  * 
by  reason  of  said  conveyance,  made  by  nald 
Welch  and  wife  to  these  defendants,"  etc.; 
but,  according  to  their  allegations,  nothing 
passed  by  said  conveyance.  They  allege  no 
offer  at  any  time  to  redeliver  possession 
of  the  land  they  actually  received,  nor 
to  account  for  the  profits  thereof,  nor  any 
showing  that  the  use  of  the  same  was  of  no 
value.  The  court  did  not  err  in  refusing  a 
rescission.  Pratt  v.  Flake,  17  Cal.  380; 
Ilaynes  v.  White,  55  Cal.  38;  Bryan  v.  Swain, 
50  Cal.  610;  Alden  v.  Pryal,  CO  Cal.  215; 
Hammond  t.  WaUaee,  85  Cal.  532,  24  Pac 
837. 

The  order  denying  defendant's  motion  for 
new  trial  should  be  affirmed,  and  the  cause 
should  be  remanded,  with  instructions  to  the 
court  below  to  modify  Its  conclusions  of  law 
(Ui  the  findings  so  as  to  omit  therefrom  any 
deductions  in  the  nature  of  set-off  against  the 
iimount  found  due  to  plaintiff  on  the  notes 
hi  suit,  and  to  modify  the  judKment  so  as  to 
direct  the  recovery  by  plaintiff  of  the  full 
:imount  found  due  to  him,  without  abatement 
on  account  of  said  deductions,  and,  so  modi- 
tied,  the  judgment  should  be  afibined. 

We  concur:    SBABLS.  G.;  HAYNBS,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  denying  de- 
fendants' motion  for  new  trial  is  affirmed, 
and  the  cause  is  remanded,  with  instructions 
to  the  court  below  to  modify  its  conclusions 
of  law  on  the  findings  bo  as  to  omit  there- 
from any  dedncttona  In  the  nature  «f  aet-off 


against  the  amount  found  due  to  plaintiff  on 
the  notes  in  suit,  and  to  modify  the  Judgment 
so  as  to  direct  the  recovery  by  plaintiff  of  the 
full  amount  found  due  to  him,  without  abate- 
ment on  account  of  said  deductions,  and,  so 
modified,  the  Judgment  la  affirmed. 


in  Cal.  930 

WEINSTOCK,  LUBIN  &  CO.  v.  MARKS. 
(So.  18,375.) 

(Supreme  Court  of  California.  Oct  12.  18&5.) 

TrADB-NaHEB— MaKDATOBT  IlfJCNCTIOX. 

1.  A  tradeeman.  by  the  adoption  of  the 
name  "Mechanics'  Store"  for  bis  place  of  busi- 
ness, may  acquire  a  property  right  therein  as 
a  trade-name,  bo  that  equity  will  enjoin  the  nsti 
by  another  of  the  name  "Meohauieal  Store"  in 
such  a  way  as  to  induce  persons  to  purchase 
goods  from  the  latter  under  the  belief  that  they 
are  purchasing  from  the  former. 

2.  A  merchant  erected  a  buildinjf  of  pecul- 
iar architecture  adjoining  a  similar  budding 
occupied  by  an  old  firm  engaged  in  a  Bimila^ 
business,  and,  for  the  purpose  of  deceiving  the 
customers  of  such  firm,  adopted  a  Bimilar  name, 
and  refrained  from  using  any  sign  about  the 
building  to  designate  the  proprietor.  Bdd,  that 
equity  could  not  compel  the  merchant  to  desig- 
nate by  siens  within  and  without  the  building 
who  was  the  proprietor  thereof,  bat  should  re- 
quire him  to  diswigulsh  his  store  from  the  oth- 
er in  some  other  way  that  would  be  a  sufficient 
indication  to  the  public  that  his  store  ie  a  dif- 
ferent place  of  business  from  that  of  the  other. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county;  Matt.  F.  Johnson,  Judge. 

Action  by  Welnstock,  Lubln  &  Co.,  a  cor- 
poration, against  H.  Marks.  There  was  a 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  In  part 

HoU  &  Dunn,  for  appellant  Johnson, 
Johnson  &  Johnson,  for  respondait 

GAROUTTE,  J.  Plaintiff  is  a  corporation 
carrying  on  a  large  clothing  and  dry-goods 
business  in  the  city  of  Sacramento.  Defend- 
ant is  also  a  dealer  in  clothing  of  the  same 
general  character,  and  is  carrying  on  business 
in  a  building  adjoining  ploIntlfTs  place  of 
business.  The  present  actltm  is  one  of  injunc- 
tion, and  by  Its  decree,  among  other  things, 
the  court  ordffl-ed  defendant  to  refrain  from 
further  use  of  the  name  **Mechanical  Store" 
as  tlie  designation  of  his  place  of  business, 
and  further  decreed  that  defendant  malPtain 
and  place  In  a  conspicuous  part  of  his  store, 
and  also  in  a  conspicuous  place  on  the  out- 
side or  front  thereof,  a  sign  showing  the  pro- 
prietorship of  his  said  store.  In  letters  suffi- 
ciently large  to  be  plainly  observable  by  pass- 
ers-by and  customers  entering  tberdn.  De- 
fendant appeals  from  the  foregoing  portions 
of  the  Judgment. 

The  judgment  Is  based  upon  certain  find- 
ings of  fact  made  by  the  trial  court  upon  the 
evidence  offered  at  the  trial,  and  no  com- 
plalnt  is  now  heard  that  this  evidence  does 
not  fuUy  support  these  findings.  It  tb&ceton 
follows  that  the  merit  of  this  appeal  presents 
itself  upon  a  conaldwatlim  of  those  unAinp 
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and  tbe  decree  based  thereon.  Tbese  findings 
of  fact  are  full  and  in  detail,  and.  for  ^eaent 
porpoBes,  -we  deem  it  sufficient  to  state  tbe 
general  tenor  and  effect  of  some  of  them.  (1) 
The  court  finds  that  on  or  about  tbe  8th  day 
of  October,  1874,  H.  Weinstock  and  D.  Lubln 
entered  into  a  copartnership  under  tbe  firm 
name  and  style  of  W^nstock  &  Lubln,  of  the 
city  of  Sacramento,  and,  as  such  partners, 
engaged  in  the  business  of  dealing  in  wearing 
appar^  for  men,  ■women,  and  children,  and 
that  said  Weinstock  &  Lubln  selected  as  the 
name  of  th^  place  of  business  "Mechanics* 
Store,"  and  designated  the  same  by  that  ap- 
pellation, by  which  name  their  said  store 
thenceforth  was  continually  known;  that,  in 
the  management  and  conduct  of  their  business, 
they  fixed  a  price  upon  each  and  every  Ar- 
ticle carried  by  them  in  the  stock  of  said  store, 
and  marked  the  said  prices  in  figures  upon 
each  article,  and  sold  such  articles  at  the 
prices  80  mariced,  and  never  deviated  there- 
from; and  tbey  advertised  the  said  method 
of  doing  business  extensively  throughout  the 
entire  Pacific  coast  by  means  of  newspapers, 
etc.,  means  whereof  their  said  method  of 
doing  boslnesB  became  widely  known  to  the 
trade  and  public  throughout  tbe  entire  Pacific 
coast,  and  by  reason  whereof  It  became  and 
was  well  known  to  the  trade  and  public  In 
California  and  the  other  states  and  territories 
of  the  Pacific  coast  that  at  the  store  of  said 
Weinstock  &  Lubln  only  one  price  was  char- 
ged for  goods  sold  therein,  and  that  no  devia- 
tion from  said  price  was  permitted.  (2)  That, 
by  care,  attention,  sldll,  and  strict  adherence 
to  business  and  tbe  rules  as  aforesaid,  this 
plaintiff  has  materially  Increased  the  volume 
and  importance  and  value  of  said  business, 
and  enhanced  tbe  good  will  thereof,  and  the 
said  plaintiCF  has  established  for  tiie  said  store 
and  business  throughout  thesnidstatesand  ter- 
ritories a  wide  and  honorable  reputation,  and 
thereby  said  business  has  become  extensive 
and  valuable  and  profitable,  and  the  pub- 
lic have  become  accustomed  to  plaintiff's  said 
method  of  doing  business,  and  have  been  In- 
duced to  rely,  and  do  rely,  upon  tbe  good  faith 
of  the  plaintiff  in  managing  and  conducting 
Its  business  in  the  manner  aforesaid,  and  by 
reason  thereof  have  been  induced  to  bestow 
and  do  bestow  upon  the  plaintiff  their  custom, 
trade,  patronage,  and  business.  (3)  That  on 
or  about  1SS5  the  defendant,  who  bad  pre- 
viously been  engaged  In  business  elsewhere, 
and  was  without  any  established  reputation 
of  his  own,  and  whose  business  was  unknown 
to  tbe  trade  and  general  public,  removed  his 
business  from  the  place  he  then  occupied  to 
tbe  premises  on  the  east  of  and  near  tbe 
premises  of  this  plaintiff;  and  the  defendant 
then  and  there  engaged  in  a  similar  line  of 
trade  as  this  plaintiff,  and  ever  since  then  be 
lias  maintained  and  conducted,  and  still  main- 
tains and  conducts,  the  said  store  at  said 
place,  and  carries  on  tbe  said  business  therein; 
and  he  named  his  store  in  tbe  year  1S87  or 
theEeabouts  tbe  "Mevhanlcal  Stole."  (4)  That 


the  defendant,  well  knowing  the  foregoing 
facts,  and  contiivlng,  intending,  and  design- 
ing fraudulently  to  Injure  this  plaintiff,  and 
to  obtain  undue  advantage  of  plaintiff,  and 
to  deprive  the  plaintiff  of  Its  business,  and 
fraudulently  and  unlawfully  to  increase  his 
own  business,  and  to  pirate  and  make  use  of 
and  appropriate  to  himself  the  good  will  of 
the  plaintUTs  business,  and  tbe  said  reputa- 
tion and  honorable  esteem  and  confidence  that 
tbe  plaintiff  enjoyed  In  tbe  minds  of  the  peo- 
ple of  the  Pacific  coast,  and  In  order  to  create 
confusion  In  the  public  mind,  and  to  take  ad- 
vantage of  the  standing  that  tbe  plaintiff  by 
Its  aforesaid  acts  had  acquired  in  said  ter- 
ritory, and  fraudulently  designing  to  deceive 
tbe  public  and  people  Intending  to  trade  with 
the  plaintiff,  and  to  divert  the  custom  of  tbe 
plaintiff  to  himself,  and  to  deprive  tbe  plain- 
tiff of  its  customers  and  of  the  trade,  and  to 
induce  the  people  to  trade  with  the  defend- 
ant under  the  belief  that  they  were  trading 
with  the  plaintiff,  and  for  tbe  purpose  of  de- 
ceiving plaintiff's  customers  and  persons  In- 
tending to  trade  with  plaintiff  Into  bdievlog 
that  tbe  defendant's  store  was  that  of  tbe 
plaintiff,  and  thereby  inducing  them  to  enter 
said  store  of  defendant  to  trade  with  said 
defendant,  to  his  profit,  and  In  order  to  carry 
out  bis  fraudulent  and  corrupt  designs  as 
aforesaid,— the  defendant  has  persistently  car- 
ried out  a  system  of  deceit  and  mlsrepresQD- 
tatlons  concerning  iiis  store  and  Its  ownership. 
In  connection  with  plaintiff's  store  and  busi- 
ness, as  follows:  That  in  1891  plaintiff,  at  its 
place  of  business,  erected  a  store,  the  front 
of  which  Is  of  peculiar  architecture,  contain- 
ing arches  and  alcoves,  of  which  there  was 
none  other  similar  in  the  dty  of  Sacrammto; 
that  afterwards  tbe  defendant,  at  his  said 
place  of  business,  and  adjoining  plalntlfTs 
store,  erected  a  building  which,  so  far  as  the 
first  or  lower  story  is  concerned,  was  and  is 
similar  In  architecture  in  every  respect  to  the 
store  of  plaintiff,  so  much  so  that  passeis-by 
were  liable  to  go  Into  the  store  of  defendant 
thinking  that  they  were  entering  the  store  of 
plaintiff,  and  that  customs  of  plaintiff  in 
many  instances  did  so  enter  the  store  of  de- 
fendant thinking  they  were  in  the  store  of 
plaintiff;  that  defendant  had  no  sign  inside 
of  his  store  or  on  the  outside  of  his  store  by 
which  customers  could  for  themselves  ascer- 
tain the  true  proprietorship  thereof;  that  tbe 
erection  of  the  defendant's  building  exactly 
the  same  as  plaintiff's  building  in  every  par- 
ticular, and  tbe  adoption  of  the  use  of  tbe 
words  "Mechanical  Store,"  and  tbe  absence 
of  any  name  or  sign  upon  or  In  defendant's 
store  designating  tlie  true  proprietorship  of 
defendant's  store,  were  all  done  by  the  de- 
fendant for  the  pm'pose  of  deceiving  the  pul>- 
Uc,  and  more  especially  plaintiff's  customers, 
and  enticing  and  pirating  and  securing  the 
patronage  of  said  customers  from  plaintiff  to 
defendant  (5)  That,  by  the  aforesaid  means 
tbe  defendant  has  diverted  from  the  plaintiff 
a  large  part  of  plaintiff's  trade  aod  custom; 


Digitized  by  Google 


PACIFIC  REPORTER,  ToL  42. 


ICaL 


has  Induced  many  persons  to  trade  with  the 
defendant  who  otherwise  would  hare  traded 
with  the  plaintiff;  has  sold  large  quantities 
of  goods  In  hiB  said  store  to  persons  who,  but 
for  said  acts  of  defendant,  would  have  pur- 
chased said  goods  of  the  plaintiff;  has  de- 
prived the  plaintiff  of  a  large  share  of  its  legit- 
imate profits;  has  injured  the  business  and 
reputation  of  the  plaintiff;  has  impaired  the 
confidence  of  the  public  In  the  plaintiff  and  Its 
method  o£  doing  business;  and  has  deprived 
the  plaintiff  of  a  large  number  of  Its  custom- 
ers and  patrons. 

The  foregoing  chapter  of  facts  makes  in- 
teresting reading,  and  we  first  turn  our  at- 
tention to  that  portion  of  the  Judgment  re- 
straining defendant  from  the  further  use  of 
the  words  "Mechanical  Store"  as  a  designa- 
tion of  his  place  of  business.  We  see  but 
Uttle  difficulty  in  arriving  at  a  conclusion 
upon  this  branch  of  the  case.  Defendant 
assails  the  Judgment  in  this  particular  with 
but  a  single  weapon.  He  insists  that  the 
words  "Mechanics'  Store"  are  not  the  sub- 
ject of  trade-mark,  and  that,  therefore,  plain- 
tiff can  have  no  exclusive  right  to  them. 
Ab  we  view  the  picture  presented  by  the 
findings  of  fact,  the  question  as  to  what 
may  or  may  not  be  the  subject  of  trade-mark 
is  not  the  problem  to  be  solved.  That  these 
,wwdB  are  of  a  kind  that  may  be  used  as  a 
'trade-name  we  have  no  doubt,  and,  having 
I  established  that  fact,  we  are  required  to 
ipnrsue  the  Investigation  no  further.  That 
I  certain  names  and  designations  which  may 
'not  become  technical  or  specific  trade-marks 
may  become  the  names  of  articles  or  of 
places  of  business,  and  thereby  the  use 
thereof  receive  the  protection  of  the  law, 
cannot  be  doubted,  for  the  cases  everywhere 
recognize  tliat  fact  The  learned  Judge  said 
in  Lee  t.  Haley,  5  Oh.  App.  155:  "I  quite 
agree  that  they  [the  plaintiffs]  have  no 
pn^erty  right  In  the  name,  but  the  prin- 
ciple npoa  which  the  cases  on  this  subject 
proceed  is  not  that  there  Is  property  In  the 
word,  but  tliat  it  is  a  fraud  on  a  person  who 
has  established  a  trade,  and  carried  it  on  un- 
der a  given  name,  that  some  other  person 
Should  assume  the  same  name,  or  the  same 
name  with  a  slight  alteration,  In  such  a  way 
as  to  Induce  persons  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  the  person 
who  has  given  a  reputation  to  the  name." 
A  similar  doctrine  is  declared  in  Manufactur- 
ing Co.  V.  Hail,  61  N,  Y.  22(J,  and  also  in  the 
late  case  of  Coats  v.  Thread  Co.,  149  U.  S.  562, 
13  Sup.  Ct.  966.  This  court  said  in  Pierce  v. 
Gulttard,  08  Cal.  71,  8  Pac.  645:  "We  are 
of  opinion  that  it  is  not  necessary  to  de- 
cide whether  the  plaintiff's  label,  with  the 
accompanying  words  and  devices,  constituted 
a  trade-mark,  and.  as  such,  the  exclusive 
property  of  the  plaintiff,  for  the  reason  that 
it  is  a  fraud  on  a  perscn  who  has  established 
a  business  for  his  goods,  and  carries  It  on 
under  a  given  name  or  with  a  particular 
marie,  tot  srane  other  pawn  to  assume  the 


same  name  or  mark,  or  the  same  with  a 
slight  alteration,  in  such  a  way  as  to  induce 
persons  to  deal  with  him  In  the  belief  that 
they  are  dealing  with  a  parson  who  has 
givMi  a  reputation  to  that  name  or  mark." 
The  same  general  principle  Is  also  recognized 
and  approved  In  Schmidt  v.  Brleg,  100  Cal. 
672,  85  Pac.  323.  While  in  these  two  cases 
the  fact  appears  that  the  defendants  were 
selling  an  inferior  article,  and  thereby  de- 
ceiving and  defrauding  the  public,  it  Is  not 
apparent  that  such  fact  was  a  necessary  ele- 
ment in  pointing  the  Judgment.  Ntither  do 
we  consider  It  so  upon  principle;  and  In  caset 
without  number,  restraining  defendants  fnm 
trespassing  upon  the  good  wUI  of  plaintiff's 
business,  such  fact  was  an  element  foreign 
to  the  litigation.  It  may  be  said  that  the 
adjudged  cases  for  reli^  are  based  solely 
upon  the  ground  of  loss  and  damage  to  the 
tradesman's  budness,  by  unlawful  competi- 
tion.  In  Levy  v.  Walker,  Cox,  Man.  Trade- 
Mark  Cas.  No.  639,  the  learned  Judge  de- 
clared: "The  court  Interferes  solely  for  the 
purpose  of  protecting  the  owner  of  a  trade 
or  business  from  a  fraudulent  invasion  of 
that  business  by  somebody  el8&  It  does  not 
interfere  to  prevent  the  world  outside  tnun 
t>eing  misled  Into  anything." 

While  our  statutes  attempt  to  deal  with 
trade-marks,  and  provide  for  the  filing  there- 
of with  the  secretary  of  state,  with  accom- 
panying affidavits,  etc.,  yet  trade-names  are 
equally  protected  upon  analogous  principles 
of  law.  And  that  the  words  "Mectianlcs' 
Store"  may  be  made  a  trade-name,  and  the 
user  thereof  become  entitled  under  the  law 
to  protection  from  pirates  preying  up<»a  the 
sea  of  cOTnmercial  trade,  we  have  no  doubt. 
We  think  the  defendant  should  be  restrained 
from  the  use  of  the  words  "Mechanical 
Store."  The  court  has  declared  the  fact  to 
be,  and  it  is  not  challenged  by  defendant, 
that  these  words  were  used  as  a  designation 
of  his  store  for  the  purpose  of  deceiving  the 
public,  and  especially  plaintiff's  customers, 
and  thereby  securing  the  advantages  and 
benefits  of  the  good  will  of  plaintiff's  busi- 
ness. To  say  that  such  conduct  upon  the 
part  of  defendant  is  unfair  business  compe^ 
tition  is  to  state  the  fact  in  the  mildest 
terms.  In  Celluloid  Manurg  Co.  v.  Oello- 
nite  Manufg  Co.,  32  Fed.  97,  Justice  Brad- 
ley, of  the  supreme  court  of  the  United 
States,  In  speaking  to  the  question  of  sim- 
ilarity In  name,  said:  "It  was  not  Identical 
with  the  plaintiff's  name.  That  would  be 
too  gross  an  invasion  of  the  complainant's 
rights.  Similarity,  not  identity,  is  the  usual 
recourse  when  one  party  seeks  to  benefit 
himself  by  the  good  name  of  another.  What 
similarity  Is  sufficient  to  effect  the  object  has 
to  be  determined  In  each  case  by  its  circum- 
stances. We  may  say,  generally,  that  a  sim- 
ilarity which  would  be  likely  to  deceive  or 
mislead  an  ordinary  unsuspecting  custom^', 
is  obnoxious  to  the  law."  In  this  case  the 
trial  court  determined  that  there  was  a  snf- 
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ficieut  dmllarity  In  the  names  to  decelre  the 
public;  that  the  defendant  adopted  the 
name  for  the  purpose  of  decelvlns  the  pub- 
lic and  securing  plaintiff's  business;  and 
that  such  results  had  followed.  These  things 
being  true,  the  decree  must  go  against  him. 

The  remaining  branch  of  the  case  presraita 
a  novel  and  original  proposition  of  law.  In 
Its  facts  we  apprehend  no  case  like  It  can  be 
f&tmd,  either  In  this  country  or  England. 
The  decree  orders  the  defendant  to  place, 
both  upon  the  outside  and  Inside  of  his  store, 
a  sign,  plainly  legible  to  customers  and  pass- 
ers-by. Indicating  his  proprietorship;  and, 
while  the  power  of  the  cotirt  to  Issue  manda- 
tory Injunctions  tn  many  cases  most  be  con- 
ceded, yet  cases  where  such  power  has  been 
exerdaed  have  generally  Involved  matters  of 
nuisance,  or  at  least  cases  where  courts  have 
ordered  the  subject-matter  of  the  litigation 
to  be  placed  In  Its  original  cmdltlon;  as,  for 
instance,  the  removing  of  obstructions  to  an- 
cient lights.  Bat  let  us  for  a  mMuent  turn 
onr  attention  to  the  facts  of  this  case.  The 
store  of  plalntlfT  was  known  as  the  "Mechan- 
ics' Store."  By  various  kinds  of  advertising, 
and  attention,  honesty,  and  skill  In  the  con- 
duct of  Uie  buBlnesB,  It  Increased  the  volume 
thereof  and  enhanced  Its  good  will,  and 
thronghoQt  the  Pacific  coast  established  for 
ft  a  wide  and  honorable  repntatlon  as  a  fair 
and  reliable  house  with  which  to  deal. 
Plaintiff  erected  a  store  building  of  peculiar 
architecture,  th^  being  none  like  it  In  the 
city  of  Sacramento;  and  defendant  thereupon 
erected  a  store  building,  Immediately  adjoin- 
ing that  of  plaintlfTs,  in  every  respect  of  sim- 
ilar archltectnre.  It  further  appears  that  de- 
fendant erected  this  particular  kind  of  build- 
ing for  the  purpose  of  decelvhig  the  public, 
and  securing  the  patronage  of  plaintiffs  cus- 
tomers; and  for  the  same  purpose  he  refrain- 
ed from  placing  any  sign  In  or  upon  the 
building  Indicating  the  proprietorship  of  the 
business,  or  designating  It  In  any  way  so 
that  It  might  be  distinguished  from  the  store 
of  plaintiff.  And,  by  reason  of  these  acts  of 
defendant,  many  of  plaintiffs  customers  were 
deceived  into  purchasing  goods  In  defendant's 
store,  believing  that  they  were  trading  In 
plalntltTs  store;  and  defendant  thus  diverted 
from  the  plaintiff  a  large  part  of  Its  trade 
and  custom,  and  thereby  injured  its  business 
and  curtailed  the  value  of  its  good  will.  Ui)- 
on  this  bald  statement  of  facts,  It  cannot  be 
gainsaid  that  defendant  has  done  the  plain- 
tiff wrong;  and  It  is  said  that  for  every 
wrong  there  Is  a  remedy.  These  facts  cer- 
tainly indicate  a  case  of  unlawful  business 
competition,  and  courts  of  equity  have  ever 
been  ready  to  declare  such  things  odious.  It 
Is  strange  If  plaintiff  may  be  deprived  of  the 
fmlts  of  a  long  course  of  honest  and  fair 
dealing  In  buedness  by  such  wicked  contriv- 
ances, and,  upon  appeal  to  the  courts  for  re- 
lief, should  be  tcAA  there  was  no  relief.  This 
cannot  be  so,  for  the  whole  law  of  trade- 
marks, trade-names,  etc..  Is  recognised*  ap- 
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proved,  and  enforced  for  the  very  purpose  of 
protecting  the  honest  tradesman  from  a  like 
loss  and  damage  to  that  which  threatens  this 
plaintiff;  and  the  fact  that  the  question 
comes  to  us  In  an  ratlrely  new  guise,  and 
that  the  schemer  has  concocted  a  kind  of  de- 
ception heretofore  unheard  of  In  legal  Juris- 
prudence, Is  no  reason  why  equity  Is  either 
unable  or  unwilling  to  deal  with  him.  It 
has  been  said  by  some  Judge  or  law  writer 
that  "no  fixed  rules  can  l>e  established  upon 
which  to  deal  with  fraud,  for,  were  courts 
of  equity  to  once  declare  rules  prescribing  the 
limitations  of  their  power  In  dealing  with  It, 
the  Jurisdiction  would  be  perpetually  cramp- 
ed and  eluded  by  new  schemes  which  the  fer- 
tility of  man's  invention  would  contrive." 
By  device,  defendant  Is  defrauding  plaintiff 
of  Its  business.  He  Is  stealing  Its  good  will, 
—a  most  valuable  propwty,— only  secured  aft- 
er years  of  honest  dealing  and  large  expendi- 
tures of  money;  and  equity  would  be  impo- 
tent, indeed,  if  It  could  amtrlve  so  remedy 
for  such  a  wrong. 

The  fundamental  principle  underlying  this 
entire  branch  of  the  law  Is  that  no  man  has 
the  right  to  sell  his  goods  as  the  goods  of  a 
rival  trader.  Mr.  Browne,  In  his  work  upon 
Trade-Marks,  declares  the  wrong  to  be,  "not 
In  Imitating  a  symbol,  device,  or  fancy  name, 
for  any  such  act  may  not  involve  the  slight- 
est turpitude;  the  wrong  consl^  In  unfair 
means  to  obtain  from  a  person  the  fruits  of 
his  own  Ingenuity  or  Industry,— an  Injustice 
that  Is  In  direct  transgression  of  the  deca- 
logue, Thou  Shalt  not  covet  •  •  •  any- 
thing that  Is  thy  neighbor's.'  The  most  de- 
testable kind  of  fraud  underlies  the  filching 
of  another's  good  name,  In  connection  with 
traflScking."  We  think  the  principle  may  be 
broadly  stated  that  when  one  tradesman  re- 
sorts to  the  use  of  any  artifice  or  contrivance 
for  the  purpose  of  representing  his  goods  or 
his  business  as  the  goods  or  business  of  a 
rival  tradesman,  thereby  deceiving  the  people 
by  causing  them  to  trade  with  him  when 
they  Intended  to  and  would  have  otherwise 
traded  with  his  rival,  a  fraud  Is  committed, 
—a  fraud  whidi  a  court  of  equity  will  not  al- 
low to  thrive.  In  Iloward  v.  Henrlques,  3 
Sanf.  725,  the  court,  in  speaking  of  the  com- 
petitor In  business,  said:  "He  must  not  by 
any  deceitful  or  other  practice  impose  on  the 
public,  and  he  must  not  by  dressing  himself  in 
another  man's  garm^ts.  and  by  assuming 
another  man's  name,  endeavor  to  derive 
that  man  of  his  own  Individuality  and  of 
tlie  gains  to  which  by  his  Industry  and  ^ill 
he  is  fairly  entitled."  It  may  well  be  said 
that  the  defendant,  by  duplicating  plaintiff's 
building,  with  its  peculiar  architecture  and 
Immediately  adjobilng,  mterlng  Into  the 
same  line  of  business,  with  no  mark  of  iden- 
tification upon  his  stwe,  lias  dressed  himself 
In  plaintlfTs  garments;  and,  having  so  dress- 
ed himself  with  a  fraudulent  intent,  equity 
will  exert  Itself  to  reach  the  fraud  In  some 
way.   In  the  leading  case  of  Liee  v.  Haley. 
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supra,  tlie  whcde  qocBtloQ  Ib  oaadensed  by 
tbe  final  coDclnslon  of  tbe  court  Into  the 
principle  of  law  **tliat  it  18  a  fraud  on  the 
part  of  a  defendant  to  set  up  a  buslnesfl  un- 
der Buch  a  desleroation  as  1b  calculated  to 
lead  and  does  lead  other  people  to  suppose 
that  bis  business  Is  the  business  of  another 
person."  If  the  same  erll  results  are  acc«n- 
pllshed  by  the  acts  practiced  by  this  de- 
fendant which  would  be  accomplished  by 
an  ad<^tion  of  plaintiff's  name,  why  should 
equity  smile  upon  tbe  <me  practice  and  frown 
upon  the  other?  Upon  what  principle  of  law 
can  a  court  of  equity  say,  "If  you  cheat  and 
defraud  your  competitor  In  business  by  tak- 
ing his  name,  the  court  will  sire  relief 
against  you,  but,  if  you  cheat  and  defraud 
him  by  assuming  a  disguise  at  a  different 
character,  your  acts  are  b^ond  the  law?" 
Equity  will  not  concern  itself  about  tbe 
means  by  which  fraud  Is  done.  It  Is  the  re- 
sults arising  from  the  means— it  la  the  fraud 
itself—with  which  It  deals. 

The  fwegolng  principles  of  law  do  not  ap- 
ply alone  to  the  protection  ot  parties  Imving 
trade-marks  and  trade-names.  They  reach 
away  beyond  that,  and  apply  to  all  cases 
where  fraud  Is  practiced  by  one  In  securing 
the  trade  of  a  rival  denier;  and  these  ways  are 
as  many  and  as  ratiom  as  the  Ingenuity  at 
the  dishonest  schemer  can  Invent.  In  Glenny 
V.  Smith,  reported  In  tbe  Jurist  Of  1805  (page 
IMS),  the  court  held:  "Where  a  tradesman.  In 
addition  to  Ills  own  name  upm  bis  shop  frmt, 
placed  npoa  lils  sunblind  and  upon  his  brasB 
plate  the  words  'l^Yom  I'hresher  &  Glcnn.v*  (in 
whose  employment  he  lind  been),  the  court,  be- 
ing of  opinion  ttiat  this  was  done  In  sudi  a 
way  as  to  IM  likely  to  mislead,  and  there  being 
evidence  that  persons  bad  been  actually  misled, 
granted  an  injunction  to  restrain  such  a  use 
ot  the  name  ot  the  firm  Thresher  &  Gioiny." 
in  Knott  V.  MMgan.  '2  Keen,  213,  tbe  "Lon- 
don Conveyance  Company"  had  its  omnibuses 
painted  green,  and  its  servants  clothed  In  Oie 
same  colors.  Anotho:  adopted  the  same  name, 
and  likewise  Its  vehicle  were  so  painted  and 
its  servants  so  clothed.  It  ma  conceded  that 
plaintiff  could  have  no  ^elusive  property  right 
In  any  of  these  things,  but  tbe  court  issued 
its  Injunction,  declaring  that  plaintiff  bad  "a 
right  to  call  upon  this  court  to  restrain  the  de- 
fendant from  fraudulently  using  precisely  the 
same  words  and  devices  which  they  have  tak- 
en tor  tbe  purpose  ot  distlngulsbli^  their  prop- 
erty, and  thereby  depriving  them  of  tbe  fair 
profits  ot  their  business  by  attracting  custom 
on  tbe  ftlse  representation  that  carriages  really 
the  defendant's  belmg  to  and  are  under  the 
management  oC  the  plaintiffs."  Tbe  autbra*, 
by  a  note,  approves  the  doctrine  here  declared, 
saying:  "There  was  an  obvious  attempt  to 
trade  upon  the  plaintiff's  reputation,— a  con- 
structive fraud,— coupled  with  pecuniary  loss, 
which  was  made  tbe  ground  for  the  issuance 
ot  a  broad  Injunctlcm."  Tbe  same  principle  is 
reiterated  by  the  same  learned  Judge  In  Croft 
V.  Day,  7  Beav.  tt4^  In  tbe  following  words: 


"It  has  been  very  correcOy  said  that  the  prin- 
ciple et  these  cases  Is  tills:  Tbat  no  man  has  a 
right  to  sell  his  own  goods  as  the  goods  of  an- 
other. You  may  eipress  tbe  same  jMrlncipIo  in 
a  different  form,  and  say  tbat  no  man  has  a 
right  to  dress  himself  In  colors,  or  adopt  and 
bear  symbols  to  which  be  lias  do  pecidlar  or 
exclusive  right,  and  ttiereby  personate  anotii« 
person,  for  tbe  purpoee  of  inducing  tbe  public 
to  suppose  either  tbat  be  Is  Ibat  otbtt  person 
or  that  be  is  connected  with  and  selling  tbe 
manufacture  of  such  other  person  while  he  is 
really  selihig  Us  own.  It  Is  pofectiy  mani- 
fest that  to  do  these  things  la  to  commit  a 
ftaud,  and  a  very  grass  fraud."  In  Hie  very 
recent  case  of  Coats  v.  Thread  Oa,  148  U.  8. 
066,  13  Sup.  Gt  966,  the  court  said:  "Tbae 
can  be  no  question  of  tbe  sonndnesa  of  tbe 
plaintiff's  proposition  that,  Irr^ective  of  tbe 
technical  question  of  trade-mark,  tbe  defoid- 
ants  have  no  right  to  dress  their  goods  up  In 
such  manner  as  to  deceive  an  intend  big  pur- 
chaser, and  induce  him  to  believe  be  Is  buy- 
ing tiiose  of  tbe  pteintlffs.  •  •  •  They  have 
no  right  by  imitative  devices  to  b^rnUe  tte 
public  Into  buying  tlieir  wares  undw  tin  im- 
pressiwi  they  are  buying  thoae  of  tiielr  rivals." , 
To  the  same  pt^t,  see  System  Co.  v.  Le  Bon- 
tiiUcr  (Super.  Ct)  '^i  N.  Y.  Supp.  880;  Ap-, 
poiinarls  Co.  T.  Scherw,  27  Fed.  18;  BnrgeBs' 
T.  Burgess^  8  De  Gez,  M.  &  Q.  896;  Von 
Mumm  V.  Kmsh,  56  If'ed.  8S0.  i 
Having  de(dded  that  defendant's  acta  con- 
stitute a  ftaud  upon  plaintiff,  and  tbat  a  court 
of  equity  wiU  administer  relief,  the  questkm 
then  presents  Its^  what  shall  be  Ibe  form  of 
the  decree/  How  may  the  court  reach  the 
wrongV  Tlie  defendant  bad  the  right  t»  oect 
bis  building,  and  «ect  It  in  any  style  of  archi- 
tecture his  fancy  might  dictate.  He  bad  the 
right  to  erect  It  in  the  particular  locally  where 
It  was  erected.  He  bad  the  ri^t  ttnae  to  ocm- 
duct  a  buslnen  similar  to  that  of  plalntUL 
Ue  had  a  right  to  do  ail  tiiese  things,  tta,  of 
themselves,  they  did  not  offend  against  equity; 
but  when  tbey  were  done  with  a  fraudulent 
intent,  wbeu  tbey  were  done  for  the  purpose 
of  tolling  away  tbe  cust<mms  of  plaintiff  by 
a  dec^itlon,  a  fraud  is  practiced,  and  equity 
will  do  what  it  can  to  riglit  tbe  wrong.  Tbe 
decision  ttf  tbe  trial  court  in  effect  ordered  de- 
fendant to  place  signs  both  Inside  and  outside 
bis  building,  showing  to  the  wa*ld  the  prc^rle- 
tordiip  thereof.  We  think  this  decree  ixHAa 
defendant  to  a  rule  too  strict,  in  that  it  re- 
quires the  proprietwahip  of  tbe  store  to  be 
shown.  In  tills  particular  we  think  tbe  decree 
should  be  modified  so  as  to  require  that  tbe 
defendant.  In  the  conduct  ot  this  business,  shall 
distinguish  bis  place  of  buidness  from  ^t  in 
which  the  plaintiff  la  carrying  tm  Its  buslnese, 
In  some  mode  or  form  that  tiiall  be  a  sufficient 
indication  to  the  pubbc  that  it  la  a  different 
place  of  business  trom  that  of  the  plabitlff. 
For  tbe  foregohig  reasm,  the  Judgment  Jn  this 
respect  only  is  reversed,  and  the  cause  remand- 
ed, with  dlrectltms  to  the  trial  court  to  modify 
the  same,  as  boetofue  suggested;  and  tbei^e- 
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npm  It  Is  wdered  tbat  said  jvds^ent  stand 
affirmed.  Ai^eUant  Is  to  pay  tbe  costs  of  this 
appeal. 

We  concur:  HAUUISON,  J.;  VAN  FLEET, 

J. 


UBCal.  m 

DUNCAN  T.  TIMES-MIRROB  00.  et  al. 
(li.  A  101.) 

(Supreme  Court  of  Gallfwiiia.  Oct  22,  1896.) 

UXDEKTAKUia  ON  Afpeal  —  SumaiBNOT  —  Dis- 
HiBSAL  or  Appbaih 

1.  Where  an  appeal  is  taken  from  the  juAg- 
ment,  and  alao  from  the  order  denying  a  new 
trial,  an  undertaking  whicli  fails  to  reoite  or 
allude  to  such  order  Is  iupflectual  as  tu  the  ap- 
peal therefrom. 

2.  An  undertaking  which  binds  the  sureties 
to  i>ay  all  damatres  and  costs  which  may  be 
awarded  against  appellant  on  appeal,  but  fails 
to  contain  the  words  "or  on  a  dismissal  there- 
of/' as  required  by  Code  OIt.  Proc.  f  Ml,  ia 
Insufficient 

3.  An  undertaking  in  doable  the  amount 
of  the  jndjrment  appealed  from,  given  to  secure 
a  stay  of  execution,  will  not  be  construed  to  In- 
clude the  $300  undertaking  on  ainteai,  reqniiad 
by  Code  Civ.  Proc.  §|  940.  941. 

4.  Under  Code  Civ.  Proc.  S  054,  prOTldlns; 
that  an  appeal  shall  not  be  dismissed  tor  insuf- 
ficiency of  the  undertaking  if  a  sufficient  under- 
taking be  filed  "before  the  hearing  upon  motion 
to  dismiss,*'  an  amended  undertaking  cannot  be 
filed  aftes  a^nellant  has  replied  to  respondent's 
brief  on  motion  to  dismiss. 

6.  The  certificate  of  the  clerk  of  the  court 
below  that  the  undertaking  on  appeal  is  in  due 
form  is  not  conclusive  in  the  appellate  court. 

In  bank.  Appeal  from  snperiw  coor^  lios 
Angeles  county. 

Action  by  Blanton  Duncan  against  the 
Tlmee-Mlrror  Company  and  others.  From  a 
Jod^ent  for  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Appeals 
dismissed. 

Blanton  Duncan,  In  pro.  per.  White  & 
Monroe  and  Henry  T.  Oage,  for  respondents. 

TEMPIiB,  J.  This  is  a  motion  to  dismiss 
tbe  appeal  on  the  following  ^oiiuds:  <1) 
That  no  undertaking  on  appeal  has  been  filed 
as  required  by  section  JMO,  Code  Civ.  Proc., 
n<K  as  required  by  Bectlons  941,  054,  Id.;  (2) 
the  nndertaklngs  do  not  allude  to  the  appeal 
from  tbe  order  denjing  a  new  trial;  and  (3) 
tbe  nndertakfngs  purport  to  be  in  a  different 
action,  and  not  In  this  case. 

The  tindertaklng  filed  Is  as  follows: 
"Whereas,  the  plaintiff  in  the  above-entitled 
action,  Blanton  Duncan  vs.  The  Tlmes-Mlrror 
Co..  appeals  to  tbe  supreme  court  of  the  state 
of  California  from  judgment  made  and  en- 
tered against  plaintiff  in  said  action  In  the 
said  superior  court  In  favor  of  the  defendant 

In  said  action  on  the    day  of  March, 

1895,  for  one  hundred  and  elghty-flve-100  dol- 
lars  costs  of  suit,  and  one  hundred  dollars  at- 
torney's fee:  Now,  therefore,  In  considera- 
tion of  tbe  premises  and  of  such  appeal,  we, 
the  undersigned,  Mary  T.  Duncan  &  F.  N. 
Myers,  of  Los  Angeles  county  and  state  of 


Gallfomia,  do  hereby  jointly  and  severally 
undratake  ai^  promise,  <m  the  part  of  appel- 
lant, that  the  said  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding 
three  hundred  dollars,  to  which  amount  we 
acknowledge  oorselves  Jointly  and  sererally 
bound.  And  whereas,  the  appellant,  Blanton 
Duncan,  Is  desirous  of  staying  tbe  execution 
of  tbe  defendant  so  appealed  from,  we  do  fur- 
ther, in  consideration  thereof  and  of  the 
premises,  ^InUy  and  severally  midertalEe  and 
promise,  and  do  acknowledge  onrsetres  fur- 
ther and  jointly  and  severally  bound,  in  the 
further  sum  of  five  hundred  and  nine^-one- 
faundredths  doHars,  being  double  tbe  amount 
named  In  the  said  judgment,  that  If  tbe  said 
Judgment  appealed  fmn,  or  any  part  thereof, 
be  affirmed  or  tbe  appeal  be  dismissed,  the 
appellant  shall  pay  defendant,  tbe  Times-Mlr^ 
ror  Company,  tbe  anwnnt  directed  to  be  paid 
thereby,  or  the  part  of  such  amonnt  as  to 
which  the  same  shall  be  affirmed,  if  affirmed 
only  In  part,  and  all  damages  and  costs  which 
Shan  be  awarded  against  the  appellant  upon 
the  appeal;  and  If  the  ai^llant  does  not 
malre  such  payment  within  thirty  days  after 
the  ffllng  of  the  remittitur  from  tbe  supreme 
court  in  the  court  from  which  tbe  appeal  is 
taken,  Judgment  may  be  entered  on  motitm  of 
respondent  in  its  favor  against  the  sold  siure- 
ties  tor  sncb  amount,  together  with  the  in- 
terest that  may  be  due  tbereon,  and  tbe  dam- 
ages and  costs  that  may  be  awarded  against 
tbe  appellant  upon  the  appeal  herein.  Mary 
T.  Duncan.  [SeaL]       N.  Myers.  [Sea!.]" 

The  undertaking  does  not  recite  or  allude 
to  tbe  order  denying  a  new  trial,  and  is  plain- 
ly ineffectual  as  to  that  appeal.  Bemlaud  v. 
Beecher,  74  CaL  617.  16  Pac.  510;  Schnrts  v. 
Romer,  81  Cal.  244,  22  Pac.  657;  McC<»inIdc 
V.  Belvin,  96  Cal.  182,  31  Pac.  16;  Paving 
Co.  V.  Bolton,  80  Oal.  155,  26  Pac.  GSO.  The 
trouble  with  the  undertaking  on  tlie  appeal 
from  tbe  Judgment  Is  that  It  does  not  contain 
the  words,  "or  on  a  dismissal  thereof,"  as  re- 
quired by  the  statute.  It  does  contain  a 
stipulation  that  the  sureties  will  pny  all  dam- 
ages and  costs  which  may  be  awarded 
against  the  appellant  on  the  appeal;  but.  If 
the  appMl  be  dismissed,  costs  are  an  Inci- 
dent AS  a  matter  of  law,  and  are  not  awarded 
on  the  appeal.  The  undertaking  Is  In  two 
ports,  which  might  hare  been  contained  In 
two  undertakings.  The  last  is  to  secure  a 
stay  of  execution,  and  not  in  consideration  of 
the  appeal.  This  undertaking  contains  the 
condition  which  ought  to  have  been  in  the 
undertaking  given  to  secure  the  appeal.  By 
this  fii-st  undertaking  the  sureties  became 
bound  for  $300,  and  by  tbe  second  toe  ¥500. 
There  can  be  no  doubt  that  in  ame  of  a  dis- 
missal tbe  sureties  on  the  second  und^tak- 
ing  would  be  liable  for  tbe  costs  and  dam- 
ages in  tbe  same  manner  In  which  they 
would  have  been  liable  on  the  first  under- 
taking bad  it  contained  the  required  stipula- 
tion.  It  is  contended  that  this  la  a  sabataiH 
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tlal  compliance  with  the  statute.  This  fe  not 
a  new  qaestlon  here.  The  point  was  dia- 
(MiBsed  and  decided  adversely  to  appellant  In 
Duffy  T.  Greenebaum,  72  Cal.  157,  12  Pac. 
7^  and  13  Pac.  323.  In  addition  to  the  rea- 
sons there  given  for  the  ruling,  It  may  be 
Bu^ested  that  ¥300  is  not  always  sufficient 
to  secure  to  a  respondent  his  costs  and  dam- 
ages, and  it  was  competent  for  the  legislature 
to  require  further  security  in  case  a  stay  of 
execution  was  desired;  and  further,  there  la 
no  effectual  provision  for  the  justification  of 
the  sureties  on  the  undertaking  for  the  ap- 
peal, for,  although  they  may  be  required  to 
justify  under  section  948,  Code  Civ.  Proc., 
yet,  if  they  fail  to  justify,  the  only  conse- 
quence is  that  the  execution  is  no  longer  stt^. 
ed.  Swasoy  v.  Adair,  S3  Cal.  136,  23  Pac. 
284.  The  appeal  would  therefore  be  effectual 
although  the  sureties  may  be  found  worth- 
letis.  True,  if  the  sureties  are  the  same  on 
each  bond.  It  would  not  h^p  the  matter  un- 
less a  new  undertaking  were  given;  but  to 
secure  a  stay  new  sureties  must  be  provid- 
•3d,  and  this  may  be  why  the  stipulation  must 
be  In  each  undertaking.  At  all  events,  such 
are  the  requirements  of  the  Code,  and  there 
can  be  no  question  of  the  power  of  the  legis- 
lature to  prescribe  any  reasonable  condition 
to  the  exercise  of  the  right  of  appeal. 

Appellant  offers.  If  authority  to  file  an 
amended  undertaking  exists,  to  give  an  un- 
dertaldng  conforming  In  every  respect  to  the 
Btatuta  The  motion  to  dismiss  was  made 
upon  due  notice,  and  a  brief  on  the  part  ot 
the  moving  party  was  also  submitted,  to 
which  a  reply  was  made  by  appellant.  In 
tlie  notice  and  printed  brief  the  defects  In 
the  undertaking  were  pointed  out  Section 
iX>4,  Coda  Civ.  Proc.,  reads  as  follows:  "If 
the  appellant  falls  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed;  but  no 
appeal  can  be  dismissed  for  Insufficiency  of 
the  undertaking  thereon  If  a  good  and  suffi- 
cient undertaking,  approved  by  a  Justice  of 
tlie  supreme  court,  be  filed  In  the  supreme 
court  before  the  hearing  upon  motion  to  dis- 
miss the  appeal."  Had  there  been  no  stafr 
ute  upon  the  subject,  we  might,  perhaps, 
where  an  undertaking  has  been  filed  in  due 
time,  and  evidently  with  an  honest  intent 
to  comply  with  the  law,  but  which  'a  de- 
fective, allow  a  new  undertaking  to  be  filed. 
But  here  an  opportunity  Is  afforded  to  an 
apiwllant  to  coiTect  any  such  mistake.  The 
C;ode  expressly  provides  when  the  appellant 
must  avail  hims^f  of  the  privilege.  He 
must  do  so  before  the  hearing  of  the  motion 
to  dismiss.  He  cannot  contest  the  motion, 
and  then  claim  the  privilege,  If  the  motion  Is 
decided  against  him.  This  express  provision 
is  a  limitation  upon  the  discretion  of  the 
court  The  transcript  on  appeal  in  this  case 
contains  a  certifloate  to  the  effect  that  "an 
undertaking  on  appeal  in  due  form  has  been 
properly  filed,"  as  required  by  section  953, 
Code  Civ  Proc.  It  is  contended  that  this 
certiOcata  Is  conclusive;  that,  la  case  the 


certlflcate  Is  nntrue.  the  respondent  has  his 
remedy  against  the  clerk,  who  Is  liable  on 
his  official  bond.  This  proposition  haa  been 
frequently  suggested  here  on  the  considera- 
tion of  similar  motions,  and,  although  it  haa 
not  been  discussed  in  any  reported  decision, 
the  court  has  CfmstanUy  and  frequently  per- 
mitted parties  to  go  behind  this  certificate. 
It  could  not  have  been  Intended  that  the  Judg- 
ment of  the  clerk  should  be  final  in  this  mat- 
ter. "For  all  purposes  connected  with  the 
appellate  Jurisdiction,  the  appellate  court  haa 
the  same  power  over  the  clerk  of  the  court 
below  as  it  has  over  its  own  clerk."  People 
T.  Center,  54  Cal.  236;  Winder  v.  Hendrick. 
Id.  275.  We  do  not  claim  any  authoi1l7  over 
him  while  performing  his  customary  duties 
as  clerk  of  the  lower  court,  but  duties  con- 
nected with  our  appellate  Jurisdiction  we  can 
require  him  to  perform.  That  we  are  not 
bound  by  his  certificates  as  to  the  correctness 
of  a  record  has  been  repeatedly  decided.  On 
the  contrary,  when  necessary,  we  may  com- 
pel him  to  correct  his  certificate,  and  trans> 
mit  to  this  court  a  proper  record.  Section 
953  places  the  certificate  of  the  attorneys  up- 
on the  same  plane  as  the  certificate  of  the 
clerk.  Such  a  certificate  was  considered  in 
Perkins  v.  Cooper,  fi7  Cal.  241,  2S  Pac.  411. 
In  that  case  the  court  permitted  the  respond- 
ent to  prove,  against  the  certificate  of  his  at- 
torneys, that  no  undertaking  on  appeal  had 
In  fact  been  filed.  The  rationale  of  that  de- 
cision Is  that,  to  give  this  court  Jurisdiction, 
there  must  be  In  fact  an  undertaking,  or  a 
waiver  of  It.  A  false  certificate,  stating  that 
an  undertaking  had  been  filed,  does  not  con- 
fer jurisdiction.  In  the  above  case  the  cer- 
tificate of  counsel  was  made  after  the  time 
for  filing  the  undertaking  had  expired,  and 
therefore  It  could  not  be  construed  as  a 
waiver.  The  case  seems  in  point  here.  The 
appeals,  both  from  the  judgment  and  from 
the  order  refusing  a  new  trial,  are  dismissed. 

We  concur:  BEATTY,  O.  J.;  HARRISON, 
J.;  HENSHAW,  J.;  VAN  FLEET,  J.;  Mc- 
I'AELAND,  J.J  GAUOUTTE.  J. 


DUNCAN  v.  TIMES-MIRROR  CO.  et  aJ. 
(L.  A.  101.) 

(Supreme  Court  of  California.    Oct.  22,  1895.) 
In  bank. 

Action  hy  Blanton  Dnncan  against  the  Times- 
Mirror  Conipauj-  and  others.  From  a  judg- 
ment for  dpffiidants,  and  an  order  denying  a 
new  trial,  phiintilf  npix^Ied.  The  appeals  were 
di!)mi8»cd.  and  rt'spondontB  moved  to  strike  ap- 
pellant's brief  from  the  files.  Denied. 

Blanton  Danenn,  in  pro  per.  White  &  MoiH 
roe  and  Henry  T.  Gkige,  for  respondents. 

PER  CURIAM.  Respondents  have  moved 
to  strike  from  the  files  the  brief  of  appellant 
filed  herein.  Consideration  of  this  motion  ia 
made  unnecessary  by  the  judgment  of  this 
court,  filed  thiB  day,  dismissing  the  appeals.  42 
Pac.  147.  The  appeals  having  i»een  ^missed, 
the  brief  In  question  ceases  to  be  a  record  or 
die  of  this  court 
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in  Cel.  M 

CITT  OP  LOS  ANGELES  t.  STATE  LOAN 

&  TRUST  CO.   (No.  19,452.) 

(Sai>renie  Cuurt  of  Califoraia.    Oct.  8,  1895.) 

Batuiob  and  Loan  AsaociATiONB— Taxation. 

1.  PoL  Code,  I  3617,  provides  that  demandB 
due  on  account  of  monej  deposited  with  sav- 
Ings  and  loan  corporatious  shall,  for  taxation 
parpoeee.  be  treated  as  an  interest  in  the  prop- 
erty, and  (ball  not  be  auesaed  to  the  owner 
thereof.  Held,  that  a  corporation  authorized 
hj  its  charter  to  do  a  general  loan  and  truet 
bosinefls,  bnt  which  also  conducted  a  "savings 
defMutment,"  and  paid  a  itipalated  rate  of  iin- 
tereitt  on  deports  In  that  department,  thoneh 
the  depositor  did  not  otherwise  partldpate  in 
the  corporation's  earnings,  was  subject  to  tax- 
ation on  the  amounb  d^oaited  in  said  depart- 
ment. 

2.  Whether  or  not  a  corporation  was  eo- 
ea£cd  in  the  transaction  of  a  savings  and  loan 
business  is  not.  for  the  purpose  of  tttxation,  con- 
clualTOly  determined  by  Its  articles  of  incorpo- 
ration. 

GommlBsIonerB'  dedsloii.  Department  2. 
Appeal  from  superior  conr^  Los  Angeles 
county;  Lucim  Shaw,  Judge. 

Action  by  the  city  of  Los  Angeles  against 
8tate  Loan  &  Trust  Company  to  recover  cer- 
tain taxes  levied  and  assessed  against  de- 
fendant. E>efendant  had  judgment,  and 
plaintiff  appeals.  Reversed. 

C  McFarland,  tor  appellant  W.  P.  Gardi- 
ner,  for  zespondent 

HAYNES,  C.  This  is  an  agreed  case  sub- 
mitted to  the  superior  court  under  section 
1138  of  the  Code  of  aril  Procedure,  and  the 
controversy  InvolveB  the  question  whether 
the  defendant  Is  liable  for  certain  taxes  lev- 
ied and  assessed  against  It  by  the  city  as- 
sessor for  the  year  18!)2,  amounting  to  $900. 
On  the  first  Monday  In  March,  1892,  the  to- 
tal deposits  held  by  defendant  amounted  to 
$358,847.  Of  thte  sum  $249,039.01  consist- 
ed of  ordinary  deponlts  subject  to  check,  or 
represented  by  certificates  of  deposit,  while 
the  remainder,  amounting  to  $108,907.99, 
was  composed  of  interest-bearing  deposits, 
the  accounts  of  which  were  kept  in  separate 
ledgers,  one  denominated  "Savings  Depos- 
its," and  the  other  "Term  Savings  Deposits"; 
and  it  was  upon  said  sum  of  $108,007.99  that 
said  tax  was  levied  and  assessed.  The  dty 
assessor  claimed  that,  as  to  these  last-named 
deposits,  the  defendant  was  either  de  jure 
or  de  fticto  a  savings  and  loan  corporation, 
and  therefore  liable  for  said  tax  under  sub- 
division G  of  section  3017,  Pol.  Code.  Said 
subdivision,  after  defining  the  terms  "cred- 
its and  debts,"  provides  as  follows:  "But 
credits,  claims,  debts  and  demands  due,  ow- 
ing or  accruing  for  or  on  account  of  money 
deposited  with  savings  and  loan  corporations 
shall,  for  the  purposes  of  taxation,  be  deem- 
ed and  treated  as  an  Interest  in  the  property 
of  such  corporation,  and  shall  not  be  nRsessed 
to  the  creditor  or  owner  thereof."  The  pur- 
poses for  which  the  respondent  w&b  Incor- 
ponted,  as  ai^eara  from  Its  articlM  of  Incor- 


poratlMi,  were  In  substance  to  accept  and  ex- 
ecute tnutB  of  erery  nature;  to  att^id  to 
the  management  and  settlement  of  estates, 
guardianships,  assignments,  receiverships, 
and  other  trusts;  to  act  as  executor  and 
guardian  of  Mtatea;  to  do  a  safe-deposit 
business;  to  receive  on  deposit  from  others 
trust  funds  or  moneys  belonging  to  states, 
counties,  and  other  municipal  corporatlonB; 
to  do  a  general  banking  business;  to  Ismie 
certificates  of  deposit  or  Indebtedness,  upon 
Interest  or  otherwise,  and  with  or  without 
conditions  as  to  time  of  payment;  to  inrest 
or  loan  money  upon  commission  or  others 
wise,  and  to  purchase,  hold,  sell,  mortgage, 
and  convey  sucb  real  estate  as  may  be  nec- 
essary for  carrying  on  the  business  ,of  the 
corporation,  and  such  other  real  property  as 
may  be  taken  in  security  for  or  in  payment 
of  debts  owing  to  the  corporation.  The 
agreed  case  further  shows  that,  while  the 
accounts  of  the  alleged  savings  deposits  are 
kept  in  separate  books  from  the  oth^r  busi- 
ness of  the  bank,  there  is  no  separation  of 
the  moneys  received  from  the  different 
sources,  and  that  the  Interest  paid  on  these 
deposits  is  at  an  absolute  rate,  agreed  upon 
at  the  time  the  deposit  Is  recdved.  There 
are  also  In  the  statement  two  exhibits  of 
depositors'  pass  books,  one  for  "Savings  De- 
posits" oBd  the  other  for  "Term  Savings  De- 
posits," and  upon  the  covers  are  printed  the 
usual  rules  adopted  by  savings  banks  regulat- 
ing the  deposit  and  wltbdrawal  of  money, 
and  on  the  Inside  of  the  cover  Is  stamped 
the  following:  "Savings  Department.  Office 
hours,  10  a.  m.  to  3  p.  m.  Saturdays,  10  a. 
m.  to  12  m.*'  Upon  these  facts  the  court  be- 
low held  that  the  defendant  was  not  a  sav- 
ings and  Itmn  association,  either  de  jure  or 
de  facto,  and  that  the  deposits  In  question 
should  not  be  assessed  or  trrated  as  the 
property  of  the  bank,  but  should  be  taxed 
to  the  several  depositors  as  ordinary  com- 
mercial deposits. 

Appended  to  respondent's  brief  Is  fbund  the 
opinion  of  the  learned  judge  who  heard  the 
case,  and  In  which  the  ground  upon  which  the 
decision  Is  based  Is  very  clearly  and  forcibly 
stated.  The  logic  of  the  opinion  is  faultless. 
If  the  mnjor  premise  be  conceded,  the  cMiclu- 
slon  Is  inevitable.  It  Is  assumed  that  the  dis- 
Onction  between  commereiftl  banks  and  sav- 
ings and  loan  associations  is  that  In  the  for- 
mer the  money  deposited  beroraes  the  property 
of  the  bank,  and  the  relation  of  debtor  and 
creditor  Is  crratcd,  while  In  the  latter  the  de- 
posit remains,  in  a  certain  sense,  the  money  of 
the  depositor;  and  the  court  quotes  from 
Morse  on  Banks  (section  617)  as  follows:  "The 
depositors  are  the  bank;  the  trustees  and  offi- 
cers are  their  as^nts  for  receiving  and  loaning 
their  money,  and  the  profits  belong  to  the  de- 
positors;" and  counsel  for  respondMit  cites 
many  authorities  giving  a  like  definition  of  a 
"savings  bank,"— that  is.  that  the  bank  Is  a 
mere  agency;  that  whatever  profits  are  made 
upon  the  deposits  belong  to  the  depositors,  the 


Digitized  by  Google 


150 


PAGIFIO  REPORTER,  Vol.  42. 


(Cat 


bank  deducting  therefrom  ooly  Its  necessary 
expenses  Incurred  In  conducting  the  business 
for  the  depositors;  and  that  hence  the  title  to 
the  money  deposited  remains  In  the  depositor. 
It  may  be  at  once  conceded  that,  if  only  those 
banks  coming  within  the  above  definition  are 
savings  banks,  the  judgment  was  right,  and 
must  be  affirmed;  for  In  Ibis  case  it  is  clear 
that  these  deposits  became  the  property  of  the 
bonk,  and  the  bank  could  only  be  required  to 
account  for  the  sum  deposited,  with  interest 
thereon  at  an  agreed  rate,  whether  such  a  rate 
was  more  or  less  than  that  received  by  the 
bank.  But  that  a  bank  conducting  its  busi- 
ness as  that  portion  of  defendant's  business 
was  conducted  which  is  here  under  considera- 
tion Is  also  a  savings  bank  is  clear.  In  Hunt- 
ington V.  Bank,  96  U.  S.  388,  cited  and  quoted 
by  counsel  for  respondent,  the  court,  after  stat- 
ing the  characteristics  of  savings  banks  as 
they  existed  in  England,  and  quoting  from  text 
writers  to  the  effect  that  savings  banks  de- 
rive no  benefit  whatever  from  any  deposit, 
said:  "Very  many  such  exist  in  this  country. 
Among  the  earliest  are  some  in  Massachusetts, 
organized  under  a  general  law  passed  in  1834, 
which  contained  a  provision,  like  the  one  in 
the  act  of  congress,  that  the  Income  or  profit  of 
all  deposits  shall  bedlvided  among  the  deposit- 
ors with  just  deduction  of  reasonable  expenses. 
They  also  exist  in  New  York,  Pennsylvania, 
Maine,  Connecticut  and  other  states.  Indeed, 
untU  recently,  the  primary  idea  of  a  savings 
bank  has  been  that  it  Is  on  Institution  in  the 
hands  of  disinterested  persons,  the  profits  of 
which,  after  deducting  the  necessary  expenses 
of  conducting  the  business,  inure  wholly  to  the 
benefit  of  depositors.  In  dividends  or  In  a  re- 
served surplus  for  their  greater  security."  The 
expression  "until  recently"  Indicates  that  the 
court  was  distinguishing  the  bank  under  con- 
sideration from  other  savings  hanks  which  did 
not  have  the  features  which  existed  in  that 
case.  The  case  is  therefore  not  a  conclusive 
authority  for  respondent.  So,  too,  such  corpo- 
rations formerly  had  no  stock  and  no  capital. 
They  were  purely  agencies  for  receiving  and 
loaning  money  on  account  of  their  owners.  In 
case  of  loss  by  the  embezzlement  of  the  funds, 
as  In  Bunnell  v.  Society,  38  Conn.  203,  such 
loss  Is  charged  up  to  the  depositors,  as  tlic  ofil- 
cers  are  the  agents  of  the  depositors,  and  tlic 
depositors,  being  members,  are  the  corporation, 
and  must  bear  the  loss;  but  with  us,  while  our 
statute  is  broad  enough  to  authorize  savings 
corporations  without  capital  stock,  they  are 
also  authorized  to  be  formed  having  a  capital 
stock,  and  in  such  case  the  depositors  are  not 
the  corporation,  but  the  capital  stock  is  a  se- 
curity to  depositors  as  well  as  to  stockholders, 
depositors  having  the  priority. 

A  brief  review  of  the  provisions  of  the  Civil 
Code  under  the  title  of  "Savings  and  Loan 
Corporations"  will  show  that  California,  at 
least,  is  not  restricted  to  the  original  idea  of 
savings  banks.  That  such  corporations  may 
be  formed  with  or  without  capital  stock,  see 
sectloa  672  and  sabdlrlalon  8  of  section  574. 


That  the  directors  may  agree  frith  depositors 
as  to  interest  is  clear  under  section  573.  The 
same  section  also  provides:  "The  directors 
must  not  contract  any  debt  or  liability  against 
the  corporation  or  its  depositor  for  any  purpose 
whatever,  except  for  deposit,"  It  Is  therefore 
apparent  that  a  deposit  in  a  savings  bank  hav- 
ing a  capital  stock  may  be  a  debt  against  the 
corporation,  and,  Indeed,  must  be,  since  the 
corporation  Is  formed  by  the  stockholders,  and 
the  depositor  deals  with  the  corporation,  not 
as  his  agent,  for  whose  mistakes  or  defalca- 
tions he  is  responsible,  but  as  a  principal, 
pledging  Its  stock  and  assets  for  the  security 
of  the  depositor.  Not  so,  however,  with  the 
savings  bank  of  the  other  class,  which  has  no 
capital  stock,  and  in  wliich  the  depositoi-s  are 
members  of  the  corporation.  Section  577  pro- 
vides, among  other  things,  as  follows:  "The 
directors  of  any  such  corporation  having  no 
capital  stock  must  retain,  on  each  dividend 
day,  at  least  five  per  cent  of  the  net  profits 
of  the  corporation,  to  constitute  a  reserve 
fund,  which  must  be  Invested  In  the  same  man- 
ner as  the  other  funds  of  the  corporation  and 
must  be  used  toward  paying  any  losses  which 
the  corporation  may  sustain  In  pursuing  Its 
lawful  business.  *  *  *"  From  this  review 
of  the  provisions  of  the  Civil  Code  it  clearly 
appears  that  there  are  at  least  two  plans  or 
systems  upon  which  savings  banks  may  be  or- 
ganized and  conducted,  and  that  the  manner 
In  which  the  defendant  conducted  one  branch 
of  Its  business  conforms  to  one  of  these  sys- 
tems. The  distinction  between  Hiese  two 
classes  or  kinds  of  savings  banks  was  cleaiiy 
recognized  In  Trust  Co.  v.  Uintcm,  »7  Col.  214, 
221,  32  Pac.  a  It  is  there  said:  "It  Is,  how- 
ever, contended  that  appellant  does  not  ccane 
within  the  provisions  of  section  3617  of  the 
Political  Code,  because  the  debts  In  question 
are  not  ordinary  deposits  in  savings  banks, 
but  debts  for  borrowed  money,  repayable  in 
the  exact  sum  Iwrrowed,  with  int«^t  thereon, 
irrespective  of  the  profits  or  losses  that  may 
accrue  to  the  bank.  The  learned  counsel  dis- 
tinguishes bet^'een  savings  and  loan  associa- 
tions which  distribute  to  deirositors  the  net 
profits  realized  by  the  banks  In  proportion  to 
their  several  deposits  and  those  which  pay  to 
depositors  a  specified  rate  of  Interest  on  time 
deposits;  that  in  the  former  class  the  depos- 
itors are,  in  effect,  members  of  the  corporation 
and  interested  in  Its  profits,  while  in  the  latter 
class  they  are  creditors,  and  have  no  interest 
in  the  profits.  The  language  of  section  3617, 
however,  is  comprehensive  enough  to  Include 
both  classes,  and  we  see  no  ground  upon 
which  we  can  say  that  the  latter  class  was 
not  intended  to  be  included.  All  are  organ- 
ized under  title  10  of  the  Civil  Code." 

Respondent  contends,  however,  that  the 
mode  or  manner  in  which  the  business  is  con- 
ducted does  not  determine  the  fact  whether 
It  Is  or  is  not  a  savings  bank,  either  In  toto  or 
pro  tanto,  and  cites  People  v.  BInghamton 
Trust  Co.,  139  N.  Y.  185,  34  N.  E.  898.  That 
action  was  to  recover  a  penalty  for  an  alleged 
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violation  of  the  banking  act  of  1882,  which 
makes  It  unlawful  for  any  bank,  banking  ob- 
£ociatlon,  or  Individual  to  advertise  or  put 
fortb  a  sign  as  a  savings  bank,  or  in  any 
way  to  solicit  or  receive  deposits  as  a  saving 
bank.    2  Kev.  St.  N.  Y.  (8th  Ed.)  p.  1574, 
%  283.    It  appeared  in  that  case  that  a  set  of 
pass  boolts  issued  by  the  defendant  contained 
a  set  of  Interest  rules  similar  to  those  used  by 
savings  banks.    The  court,  after  referring  to 
the   powers   of  the   defendant  corporation, 
which  were  in  many  respects  similar  to  those 
of  the  respondent  here,  said,  in  substance,  that 
the  statute  bad  not  pre8crlt>ed  a  set  of  rules 
for  one  or  the  other  class  of  corporations,  and 
that  it  knew  of  no  principle  of  law  which,  as 
to  commercial  transactions  within  their  char- 
terfsA  powers,  and  involving  the  receipt  or 
borrowing  of  moneys  and  its  obligation  to  re- 
pay the  same,  deni^  the  entire  freedom  to 
regulate  them  by  such  a  contract  as  the  par- 
ties are  willing  to  enter  Into;  but  In  referring 
to  the  printed  matter  upon  the  pass  books  the 
court  B^d:    "It  explicitly  says  that  It  'differs 
from  a  savings  bank  In  that  It  has  a  large 
capital  invested  that  is  pledged  as  security  to 
its  depositors;' "  and  concluded  that  it  did  not 
hold  Itself  out  as  a  savings  bank,  and  that 
the  whole  object  of  the  provision  was  to  pre- 
vMit  a  deception  being  practiced.    But  here, 
as  in  the  case  above  cited,  we  find  that  sav- 
ings banks  are  not  restricted  by  statute  or  any 
principle  of  law  to  a  particular  method  of 
business  wMch  must  be  pursued  as  between 
the  bank  and  the  depositor.    Section  576  of 
the  Civil  Code  does  not  confine  the  mode  to 
pass  books,  but  provides  that  "savings  and 
loan  corporations  may  issue  general  certifi- 
cates of  deposit,  which  are  transferable,  as  in 
other  cases,  by  Indorsement  and  delivery." 
It  Is  not  necessary  to  determine  in  this  case 
whether  this  part  of  respondent's  business 
was  within  its  chartered  powers,  and  there- 
fore no  opinion  is  expressed  upon  that  ques- 
tion, further  than  to  say  that,  In  order  to  be 
a  savings  and  loan  corporaUon,  it  is  not  nec- 
essary that  the  name  of  the  corporation  should 
In  any  manner  express  the  fact  that  It  is  such. 
Nor  need  we  inquire  wliether  the  funds  re- 
ceived as  savings  deposits  have  been  loaned 
or  invested  in  accordance  with  the  require- 
ments Imposed  upon  savings  and  loon  corpora- 
tions siieclally  Incorporated  as  such.  Such 
requirements  of  the  statute  are  solely  for  the 
protectton  of  the  depositor,  and,  if  the  re- 
spondent has  violated  its  duty  in  that  regard. 
It  cannot  be  urged  as  a  reason  why  It  should 
be  relieved  from  taxation  upon  the  deposits  so 
received.    Respondrait  saw  proper  to  classify 
Its  business,  and  designated  one  part  as  the 
"Savings  Department,"  and  named  certain 
hours  for  that  business.    It  received  a  large 
amount  of  deposits  in  that  department.  In  full 
accordance  with  one  of  the  modes  of  conducting 
a  sayings  and  loan  corporation  as  authorized  by 
the  statute.    It  gave  to  the  deposits  a  pass 
book  which  denominated  the  deposits  therein 
ento^  as  "Savings  Deposits."   It  assumes 


to  be  a  savings  bank  pro  tanto,  at  least,  In  ob- 
taining the  deposits,  and  should  not  be  heard 
to  say  that  it  Is  not  when  the  question  of  tax- 
ation aiises,  whether  it  arises  between  the 
bank  and  the  state  or  between  It  and  the  de- 
positor. 

Respondent  contends  that  the  liability  to 
taxation  does  not  depend  npon  the  character 
of  the  deposit,  but  upon  the  general  character 
of  the  corporation  receiving  the  deiMsIt,  and 
that  such  character  must  be  detcrmlhed  from 
the  articles  of  Incorporation,  and  cites  Mltch- 
eU  v.  Beckman,  64  Cai.  117,  122,  28  Pac.  110. 
That  was  a  suit  by  a  depositor  against  a 
stockholder  in  the  Odd  FeUows'  Savings  & 
Commercial  Bank.    The  money  sued  for  had 

I  been  deposited  by  the  plaintiff  in  the  Odd 
Fellows'  Bank  of  Savings  In  1873.  In  1875 
all  the  assets  of  that  bank  were  transferred  to 
the  Odd  Fellows'  Savings  &  Conimeix:lal  Bank, 
and  the  latter  assumed  aU  the  liabilities  of  the 
former.  It  was  contended  that  the  deposit 
sued  for  was  In  a  savings  bank  which  was 

I  the  agent  of  the  plaintiff  to  Invest  her  money, 
and,  inasmuch  as  It  was  lost  through  the  in- 
strumentality of  her  agent,  she  could  not 
maintain  this  action  against  the  stockholders. 
It  was  in  reply  to  this  contention  that  it  was 
said  that  the  new  bank  was  a  commercial, 
and  not  a  savings,  bank,  and  that  "this  is 
plainly  shown  by  the  articles  of  Incorpora- 
tion." There  the  question  was  as  to  the  true 
legal  relation  between  the  depositor  in  the 
former  corporaUon,  whose  deposit  had  passed 
to  and  been  assumed  by  the  new,  and  a  stock- 
holder In  the  new  corporation,  and  upon  such 
question  It  might  well  be  that  the  articles  of 
incorporation  were  conclosive;  notwithstand- 
ing it  was  afterwards  held  In  Qreeu  v.  Bank, 
B5  Cal.  71,  2  Pac.  887,  that  upon  the  transfer 
to  It  from  the  former  cwporatlon  it  "com- 
menced to  carty  on  and  untU  some  time  lu 
September,  1878,  continued  to  carry  on  the 
business  of  a  savings  and  loan  corporation." 
In  the  first  of  these  cases  the  point  decided 
was  as  to  the  true  nature  and  powers  of  the 
corporation,  and  in  the  second  the  character 
of  the  business  actually  conducted  by  it 

Respondent  further  contends  that  the  stipu- 
lation of  the  parties  narrows  the  controversy 
down  to  a  single  point,  viz,  "whether  respwid- 
ent  was  In  fact  a  savings  and  loan  coipora- 
tlon,"  and  quotes  from  the  "statement  of 
facts"  a  paragraph  which,  taken  literally, 
^ves  color  to  his  contention.  But  In  the 
statement  of  the  controversy  it  is  said:  "The 
queMion  in  difference  and  to  Ik;  determined 
by  said  court  under  the  agi-eed  statement  ot 
facts  herewith  submitted  is  as  follows,  to 
wit:  Is  the  defendant  State  Loan  and  IVust 
Company  liable  and  indebted  to  the  plaintiff 
for  the  sum  of  $000,  claimed  by  plaintiff  as  an 
assessment  for  the  fiscal  year  1802-93  upon 
solvent  credits  alleged  by  plaintiff  to  have 
bcoi  owned  by  defendant  w  the  first  Monday 
In  March,  1802,  and  described  In  the  statement 
of  facts  hereinafter  set  forth?"  The  whole 
statement  shows  quite  clearly  that  the  con- 
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troversy  related  to  only  a  part  of  the  busl- 
neBB  at  the  respondent,  and  the  question  was 
whether  as  to  that  part  it  waa  In  fact  a  sav- 
ings and  loan  corporation. 

Our  conclusion  is,  without  deciding  whether 
the  respondent  was  legally  authorized  to  trans- 
act the  business  of  a  savings  corporation,  that 
as  to  the  port  of  its  business  In  controversy  it 
was  de  facto  a  Bavings  corpoiutlon,  and  that 
the  taxes  in  quesUou  were  properly  tevled  and 
assessed.  The  said  taxes  having  been  col- 
lected by  the  city,  the  Judgment  appealed 
from  should  be  reversed,  and  the  agreed  case 
dismissed. 

We  concur:    BRITT,  C;  BELOHER.  O. 

PER  CURIAM.  For  the  reasons  ^vea  in 
the  forcing  (q;ilnion,  the  Judgment  appealed 
from  Is  revosed,  with  directions  to  dismiss 
the  case. 


IDS  Cal.  481 

WOODSIDE  et  ol.  t.  HEWEL.    (No.  18.432.) 

(Supreme  Court  of  California.    Oct.  10,  1895.) 

Rnoi/riNo  Trust  — ScppiciBNCT  of  Etidbkcb  — 
Fatmext  or  Pdrchasb  Price. 

1.  To  authorize  the  imposition  of  a  resnlt- 
luir  trust  on  land  in  proportion  to  the  constdera- 
tioo  furnished  by  plaintiff,  the  evidence  must 
show  the  precise  amount  paid  by  him,  as  well  as 
the  total  consideration. 

2.  There  is  no  resnltinr  trust  In  favor  of 
the  wife  in  land  purchased  oy  the  husband,  on 
hia  credits  though  part  of  the  narchase  price  was 
oald  with  money  snlMequently  borrowed  from 
her. 

D^rtmentl.  Appeal  from  mq)erior  courts 
Stanl^us  county;  W.  O.  Minor,  Jodge, 

Action  by  one  Woodslde  and  others  against 
one  Hewel,  executor,  etc.,  ot  Thomas  B.  Ty- 
nan, deceased.  There  was  a  judgment  tor 
philntlffH,  and  defendant  appeals.  Reversed. 

D.  M.  Delmas,  L.  W.  Fulkerth,  and  TV.  H. 
Hatton,  for  appellant.  J.  H.  Budd  and  L.  J. 
Maddux,  tor  respondents. 

HARRISON,  J.  In  1802,  Thomas  E.  Tynan 
married  the  widow  of  Ell  E.  Marvin,  and 
they  lived  together  as  husband  and  wife  un- 
til her  death.  In  1881.  At  the  time  of  their 
marriage,  Mrs.  Marvin  was  the  owner  of  cer- 
tain real  estate  In  Stanislaus  county,  and  also 
of  an  hotel  and  ferry  which  were  conducted 
by  her  at  Emigre  City,  in  said  county,  and 
Tynan  was  a  practicing  physician  in  that 
county,  and  also  the  owner  of  certain  real  es- 
tate therein.  During  the  marriage  certain 
real  and  personal  property  was  purchased  in 
the  name  of  Dr.  Tynan,  and,  after  the  death 
of  his  wife,  he  purchased  other  property  in 
the  city  of  Modesto.  The  plalntifCs  are  the 
children  of  Mrs.  Marvin  by  her  former  hus- 
band, and,  at  the  death  of  their  father,  be- 
came the  owners  of  one-half  of  his  estate, 
which  they  subsequently  conveyed  to  their 
mother.   In  1882  they  brought  the  present 


action  against  Dr.  Tynan  for  a  c<mveyance  to 
them  of  the  property  pm-chased  by  him  after 
Ills  marriage  with  their  mother,  as  well  that 
purchased  before  her  death  as  tliat  subse- 
quent thereto,  alleging  that  It  Itad  been  pur- 
chased with  the  proceeils  of  her  separate  es- 
tate, and  was  held  in  trust  by  him.  Tynau 
answered  the  complaint,  denying  these  alle- 
gations; but,  before  the  case  came  on  for 
trial,  he  died,  and  his  executor  was.  upon  his 
own  motion,  substituted  as  defendant.  The 
court  found  "that  three-fifths  of  the  purchase 
price  of  each  of  [certain  descrllwd  parcels  of 
land]  was  furnished  from  the  rents^  Issues, 
and  profits  of  the  separate  property  of  Mrs. 
Tynan,  and  the  same  were  Invested  by  her 
husband  therein  as  her  agent  and  trustee, 
and  as  the  agent  and  trustee  of  the  plain- 
tiffs," and  rendered  Judgment  tliat  the  plain- 
tiffs are  the  equitable  owners  of  an  undivided 
three-fifths  of  the  property.  From  this  Judg- 
ment and  an  order  denying  a  new  trial,  an 
appeal  has  been  taken. 

The  theory  upon  which  the  plaintiffs  seek 
to  maintain  this  action,  both  in  their  com- 
plaint and  by  the  evidence  presented  at  the 
trial,  is  that,  inasmuch  as  the  considnatioa 
for  the  purchase  of  the  land  was  moneys  be- 
longing to  their  mother  or  to  her  estate,  a  re- 
sulting trust  was  created  In  her  favor,  which 
they,  as  her  heirs  at  law,  are  entitled  to  as- 
sert against  Dr.  Tynan,  and  that,  at  the  com- 
mencement of  this  action,  the  property  so 
purchased  was  held  by  him  In  trust  for  them 
to  the  extent  that  the  moneys  of  their  mother 
contributed  to  the  purchase.  The  equitable 
principle  that  when,  upon  the  purchase  of 
lands,  the  consideration  therefor  la  furnished 
by  one  person,  and  the  conveyance  is  taken 
in  the  name  of  another,  a  resulting  trust  In 
the  lands  Is  created  In  favor  of  the  one  from 
whom  the  consideration  came.  Is  well  recog- 
nized, as  is  also  the  rule  that  a  resulting  trust 
Is  created  pro  tanto  where  only  a  specific 
part  of  the  consideration  was  so  furnished. 
It  is  also  a  familiar  rule  that  it  Is  incumbent 
upon  him  who  would  claim  that  a  trust  ex- 
ists in  his  favor  to  establish  the  fact  by  clear, 
convincing,  and  unambiguous  testimony;  that 
the  presmuptiou  that  tlie  person  In  whose 
name  the  legal  title  to  laud  Is  vested  is  tha 
absolute  owner  thereof  is  not  to  be  overcMue 
by  surmise  or  conjecture,  or  by  any  evidence 
that  falls  to  afford  satisfactory  proof  of  the 
fact  to  the  tribunal  before  which  it  is  pre- 
sented; tliat  it  is  essential  that  one  who 
would  claim  an  Interest  in  real  property  by 
reason  of  having  paid  the  consideration  for 
Its  purchase  must  show  that  such  payment 
was  made  at  or  prior  to  the  time  the  purchase 
was  made,  and  for  the  purpose  of  making 
the  purchase;  and  that,  If  he  would  dalm  an 
Interest  pro  tanto  according  to  the  proportlm 
of  the  consideraUon  furnished  by  him,  be 
must  show  the  precise  amount  paid  by  him, 
as  wdl  as  the  amount  for  which  the  pur- 
chase was  made,  in  order  that  the  court  may 
detnmine  the  req^Ws  rlgtats  of  the  parties 
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lo  the  property  pnrchasefl.  The  presump- 
tloii  of  ownership  arising  from  the  I^al  title 
will  not  be  overcome  UDlesa  the  Interest  of 
the  claimant  can  be  determined;  and  the  tes- 
timony presented  In  support  of  the  equitable 
claim  must  clearly  show,  not  only  the  exist- 
ence of  the  trust,  but  also  the  extent  to  which 
the  property  Is  hdd  In  trust;  otherwise,  the 
legal  title  will  prerall.  "The  trust  must  have 
been  coeval  with  the  deed,  or  It  cannot  exist 
at  alL  After  a  party  has  made  a  purchase 
with  bis  own  moneys  or  credit,  a  snbsequent 
tender,  or  even  reimbursement,  may  be  evi- 
dence of  some  other  contract  or  the  ground 
for  some  other  relief;  but  It  camiot,  by  any 
retrospective  effect,  produce  the  trust  of 
which  we  are  speaking.  There  never  was  an 
Instance  of  such  a  trust,  so  created,  and 
there  never  ought  to  be,  for  it  would  destroy 
all  the  certainty  and  security  of  conveyances 
of  real  estate.  The  resulting  trust,  not  with- 
in tbe  statute  of  frauds,  and  which  may  be 
shown  without  writing,  is  when  the  purchase 
is  made  with  the  proper  moneys  of  the  cestui 
que  trust,  and  the  deed  not  taken  in  his 
name.  The  trust  results  from  the  original 
transaction  at  the  time  it  takes  place,  and  at 
no  other  time;  and  It  is  founded  on  the  actual 
payment  of  money,  and  on  no  other  ground." 
Botsfofd  V.  Burr,  2  Johns.  Ch.  415.  "There 
Is  no  doubt  that  payment  of  part  of  the  pur- 
chase money  will  create  a  resulting  trust  to 
the  extent  of  that  payment,  but  the  amounts 
paid  by  the  dlfFerent  parties  must  be  shown 
with  certainty;  and  a  resulting  trust  will  not 
be  held  to  arise  upon  payments  made  In  com- 
mon by  the  one  asserting  his  claim  and  the 
grantee  in  the  deed,  when  the  consideration 
Is  set  forth  In  the  deed  as  moving  solely  from 
the  latter,  unless  satisfactory  evidence  Is  of- 
fered exhibiting  the  portion  which  was  really 
the  property  of  each,  and  establishing  the  fact 
that  the  payment  was  made  for  some  specific 
part  or  distinct  Interest  In  the  estate."  Cut- 
ler V.  Tuttle,  19  N.  J.  Eq.  501.  "There  must 
be  no  uncertainty  as  to  the  proportion  of  the 
property  to  which  the  trust  extends."  01- 
cott  V.  Bynum,  17  Wall.  59.  See,  also.  White 
V.  Carpenter,  2  Paige,  240;  Baker  v.  VinIng, 
30  Me.  127;  McGowan  v.  McGowan,  14  Gray, 
110;  Reynolds  v.  Morris,  17  Ohio  St.  510; 
Robles  V.  Clarke,  25  Oai.  326.  "To  follow 
money  Into  land,  and  Impre.<ia  the  land  with  a 
trust,  the  money  must  be  distinctly  traced 
and  clearly  proved  to  have  been  invested 
In  the  land.  The  conversion  of  the  trust 
money  specifically,  as  distinct  from  other 
money  of  tbe  trustee.  Into  the  property  sought 
to  be  subjected  to  the  trust,  must  be  clearly 
shown.  It  does  not  suffice  to  show  the  pos- 
session of  tbe  tiTiBt  funds  by  the  trustee, 
and  the  pnrchaso  by  him  of  property;  that  Is, 
paj-ment  for  property  generally  by  the  trus- 
tee does  not  authorize  the  presumption  that 
the  purchase  was  made  with  trufrt  funds." 
Ferrlf*  v.  "^'nn  Vechton.  7.1  N.  Y.  119;  Phillips 

V.  ovprti.'U?.  1**0  y\n.  4rf.  i:i  s.  w.  7or.. 
Tested  by  these  principles,  tbe  evidrace  in 
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the  present  case  fafls  to  sustain  the  finding 
of  the  court,  that  three-flfths  of  the  purchase 
price  of  the  property  set  forth  therein  was 
furnished  from  the  separate  estate  of  Mrs. 
Tynan.  This  property  may  be  divided  Into 
three  classes,— that  purchased  by  Dr.  Tynan 
In  the  lifetime  of  his  wife,  that  purchased 
by  him  after  her  death,  and  certain  personal 
property  in  his  possession  at  the  commence- 
ment of  the  action.  Bearing  in  mind  that  It 
is  to  be  presumed  that  the  property  pur- 
chased during  the  existence  of  the  marriage 
was  community  property,  and  that,  upon  the 
death  of  his  wife,  it  vested  absolutely  in  him, 
it  was  necessary  for  the  plaintlCFs,  In  order 
to  overcome  this  presumption,  to  show  that 
the  whole  or  some  definite  portion  of  the  con- 
sideration for  the  property  purchased  by  him 
came  from  the  separate  estate  of  their  moth- 
er by  more  clear  and  satisfactory  evidence 
than  would  have  been  required  had  he  Dot 
sustained  that  relation  at  the  times  of  the 
several  purchases.  The  projwrty  In  the  city 
of  Modesto  was  all  purchased  by  him  after 
her  death,  and  there  is  an  entire  absence  of 
evidence  tending  to  show  that  any  portion 
of  her  estate  was  Invested  in  these  lands. 
The  plalntifTs  themselves  were  the  chief  'wit- 
nesses in  support  of  their  claim,  one  of  whom 
was  seven  years  of  age,  and  the  other  five, 
at  the  time  of  their  mother's  marriage  to 
Dr.  Tynan;  and  the  testimony  given  by  them 
consisted  chiefly  of  their  remembrance  of  coo- 
versatlona  between  him  and  their  mother, 
and  of  acta  which  they  had  witnessed.  They 
were  unable  to  specify  any  sum  of  money 
that  had  been  given  by  their  mother  to  Dr. 
Tynan  for  the  purchase  of  land,  or  to  desig- 
nate any  parcel  of  land  purchased  by  him 
for  which  a  portion  of  the  purcliase  mon- 
ey had  been  famished  by  her.  The  Hard- 
scrabble  place  was  the  cmly  purchase  which 
they  identified  as  having  been  made  by  him, 
or  for  which  any  specific  sum  of  mwiey 
came  from  their  mother,  and  in  reference  to 
this  purchase  Mi*s.  Woodslde  testified:  "The 
next  purchase  I  remember  was  the  Hard- 
scrabble  place.  He  wanted  to  get  forty  dol- 
lars from  mother.  She  objected  to  giving 
him  the  money,  but  finally  she  gave  it.  He 
said  afterwards  he  paid  for  the  land.  How 
much  besides  tiat  forty  dollars  he  contrib- 
uted I  do  not  know."  There  Is  no  evi- 
dence showing  that  this  purchase  was  made 
on  behalf  of  the  mother,  or  even  with  her 
consent;  and  the  testimony  concerning  her 
giving  the  money,  even  If  It  be  admit- 
ted that  the  money  so  given  was  her  sep- 
arate property,  is  quite  as  consistent  with 
considering  it  a  loan  to  her  husband  as  to 
consider  it  a  part  of  the  consideration  con- 
tributed for  the  purchase.  The  amount  of 
the  purchase  price  is  not  given,  and  the  wit- 
ness said  that  she  did  not  know  what  it  was. 
With  reference  to  another  purchase,  she  tes- 
tified: "He  made  this  renmrk.  tliat  he  bor- 
rowed some  money  to  hnj"  a  piofc  of  land  ou 
this  side  of  the  river,  and  he  told  me  it 
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took  ftll  be  and  mothw  could  eave  from 
both  places  to  pay  for  It."  Whatever  land 
was  purchased  upon  the  credit  of  Dr.  Tynan 
fraa  commtmlty  property,  and  did  not  cease 
to  be  such  by  reason  of  a  subsequent  pay- 
ment of  the  loan  with  money  furnished  by 
his  wife.  With  referoice  to  the  purchase 
from  Mrs.  Kincald,  she  testified:  "I  don't 
know  bow  much  was  paid  for  1^  noi  to 
whom.  Mrs.  Klncald  was  at  the  house.  She 
came  to  sell  the  land.  The  doctor  did  not 
have  sufficient  to  pay  toe  It,  and  he  asked 
mother  for  It.  Mother  came  out  of  her  bed- 
room. She  handed  her  purse  to  the  doctor. 
She  c<mtrlbuted  by  handing  her  purse  to  blm. 
I  understood  she  gave  the  money  to  contrib- 
ute towards  the  purchase  price."  It  is  un- 
necessary to  recite  the  evidence  in  regard 
to  other  purchases,  as  It  Is  all  of  similar 
tenor,  and  in  no  part  of  the  record  is  there 
any  evidence  which  will  sustain  the  afore- 
said findings  of  the  court  In  this  finding  the 
court  seems  to  have  acted  upon  the  theory 
that  the  several  purchases  of  land  by  Dr. 
Tynan  were  in  furtherance  of  a  common 
purpose  between  him  and  his  wife,  where- 
as there  Is  no  evidence  which  tends  to  estab- 
lish 8U(dt  common  purpose;  and,  in  the  ab- 
sence of  Boch  evidence,  each  purchase  Is  to 
be  r^arded  as  a  distinct  and  separate  trans- 
action. The  record  foils  to  show  the  amount 
of  money  which  was  paid  for  any  single  par- 
cel of  land  purchased,  the  only  evidence  In 
that  respect  bdng  the  consideration  recited  in 
the  deeds;  and.  with  reference  to  many  of 
the  parcels  of  land,  there  is  no  testimony 
of  the  circumstances  under  which  they  were 
purchased. 

The  court  also  found  that  Dr.  Tynan  em- 
ployed the  separate  funds  of  his  wife  to  the 
extent  of  three-fifths  of  the  purchase  price 
thereof,  in  purchasing  certain  farming  uten- 
sils and  other  personal  property  and  stock 
In  the  Orangers'  Bank,  and  rendered  judg- 
moit  awarding  to  the  idalutiffs  an  undivided 
three-fifths  therein  and  In  "all  other  proi>- 
erty  acquired  by  him  after  July  27,  1862,  and 
which  at  the  time  of  the  commencement  of 
this  action  stood  In  his  name."  This  finding 
is  challenged  by  the  appellant  as  unsupport- 
ed by  any  evidence,  and  counsel  for  respond- 
ents have  not  cited  us  to  any  part  of  tb& 
record  in  which  the  finding  is  sustained;  nor 
have  we  been  able,  upon  a  thorough  exami- 
nation thereof,  to  find  any  evidence  In  the 
record  of  the  purchase  of  any  of  this  per- 
sonal property,  or  of  the  circumstances  undor 
which  It  was  made,  It  was  not  shown  that 
Dr.  Tynan  did  not  have  the  means  with 
which  to  make  the  several  purchases;  and, 
In  the  absence  of  evidotce  to  the  contrary, 
It  must  be  assumed  that  they  were  made  with 
his  own  funds,  and  that  he  intended  tbem 
for  himself  alone,  The  Judgment  and  oi-der 
are  reversed. 

We  concur;  VAN  FLEET,  J.;  GA- 
ROUTTK,  J, 


IW  CbI.  60S 

PACIFIC  MUT.  LIFE  INS.  CO.  v.  FISHER 
et  a).    (No.  19,441.) 

(Supreme  Court  of  California.    Oct  12.  1895.) 

Mbohanic's  Likn— Claim  for  Lies  —  Nonsuit — 
Pabtxershif — Assignment. 

1.  The  fact  that  the  architect,  in  his  claim 
for  a  lien  on  the  building,  alleges  the  date  of 
the  contract  for  his  serrices  to  have  been  two 
years  prior  to  its  actual  date,  will  not  defeat 
bis  lieu. 

2.  A  nonsait  should  not  be  granted  where 
there  is  a  conflict  in  the  evidence, 

3.  An  assignment  of  a  partnership  claim 
by  a  member  of  tlie  firm  in  the  name  of  the  Arm 
to  himself  individually  is  sufficient  to  enable 
him  to  sue  thereon,  the  other  partners  not  ob- 
jecting thereto. 

In  bank.  Appeal  from  superior  court.  Ban 
Diego  coimty;  E.  S.  Torrance,  Judge. 

Action  by  the  Pacific  Mutual  Life  Insur- 
ance Company  against  John  C.  Fisher  and 
others.  From  a  judgment  draiylng  defend- 
ant J.  W.  Reid's  claim  tor  a  mechanic's  lien, 
he  appeals.  Reversed. 

Luce  &  McDonald,  Gibson  &  Titus,  Conk- 
lin  &  Hughes,  and  Shaw  &  Holland,  f tnr  ap- 
pellant. Fox  &  Kellogg  and  Farrisb  & 
Mossholder,  for  respondent 

OAROUTTE,  J.  The  present  action  is  a 
consolidated  action.  Involving  the  respective 
rights  of  plaintlft  as  a  mortgagee,  and  the 
rights  of  defendants  and  appellants  as  own- 
ers and  Hen  claimants.  This  appeal  Is 
brought  by  J.  W.  Beldt  a  lien  claimant,  who 
was  nonsuited  by  the  trial  court;  the  ap- 
peals of  all  the  other  appellants  having  been 
heretofore  dismissed  upon  motion.  Reid's 
rights  are  based  upcm  a  claim  toe  services 
as  architect  in  the  preparation  oi  plans  and 
specifications  to  be  used  in  the  erection  of 
the  San  Diego  Opera  House,  and  as  the  su- 
perintendent of  such  buUdlng  during  the 
process  of  construction.  Respondent  pre- 
sents various  grounds  as  suffld^t  to  sustain 
the  action  of  the  trial  court  In  granting  the 
nonsuit,  and  we  assume  that  the  best  rea- 
sons disclosed  by  the  reccvd  have  been  ad- 
vanced. We  proceed  to  examine  them  In  de- 
tail 

1.  The  contract  upon  which  Reld  aeeka  to 
recover  Is  stated  In  his  claim  of  lien  as  fol- 
lows: "That  on  or  about  the  3SA  day  of  Jan- 
uary, 1880,  the  said  Reld  Brothm  entered 
Into  a  contract  wlUi  John  C  Fisher,  as  agent 
of  the  said  ownors,  under  and  by  which 
said  Held  Brothers  agreed  to  furnish  the 
said  architectural  drawings,  plana,  and  speci- 
fications, and  to  superintend  the  erection 
and  construction  of  said  building;  and  the 
said  Fisher  and  said  San  Diego  Opera-House 
Company,  a  corporation,  agreed  to  pay  for 
the  said  architectural  drawings,  plans,  and 
specifications  *  *  *  an  amount  of  mon- 
ey equal  to  five  per  centum  of  the  total  cost 
of  construction,  erection,  and  completion  of 
said  building."  It  is  now  asserted  that  the 
Ilea  claimant  at  the  trial  must  stand  upon 
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the  contract  set  out  In  his  claim  of  Hen,  and 
that  no  such  contract  was  proven.  That 
contract  was  of  the  date  of  January  23, 
1889,  while  the  contract  proven  was  entered 
into  on  or  about  April  27,  1891,  being  more 
than  two  years  subsequent  to  the  date  set 
forth  in  the  claim  of  lien.  This  is  a  most 
enbstantlal  variance  as  to  time,  but  we  do 
not  think  it  so  material  as  to  be  fatal  to  the 
claimant's  case.  In  actions  brought  for  the 
foreclosure  of  mechanics'  liens,  the  day  up- 
on which  contracts  are  entered  Into  Is  a 
matter  of  little  importance.  It  is  practical- 
ly Immaterial,  for  no  rights  are  fixed  by  It, 
and  nothing  Is  dependent  upon  it.  For  the 
purposes  of  description  and  Identity,  the 
date  of  the  contract  is  in  a  sense  material, 
for  the  party  to  be  charged  must  have  no- 
tice of  the  particular  contract  upon  which 
the  Hen  claimant  Intends  to  rely  at  the  trial. 
But  here  the  terms  and  conditions  of  the  con- 
tract are  stated,  and  they  are  the  essential 
elements  contemplated  by  the  statute  to  be 
stated  in  the  claim  of  lien.  We  think  them 
amply  sufficient  to  identify  this  contract, 
and  put  the  defendant  upon  his  proof,  not- 
withstanding the  plaintiff's  evidence  at  the 
trial  as  to  the  time  when  the  contract  was 
entered  Into  varies  materially  from  the  date 
set  out  in  his  claim  of  Hen.  Indeed,  It  may 
be  said  to  be  doubtful  if  the  statute  requires 
a  statement  in  the  claim  of  lien.  There  was 
evidence  that  Fisher  entered  into  the  con- 
tract individually  with  the  architect;  there 
was  eTldence  that  he  entered  into  the  con- 
tract with  the  architect  as  the  agent  of  the 
opera-house  company;  and  there  was  evi- 
dence that  the  opera-house  company  direct- 
ly entered  Into  the  contract  independently 
of  Fisher.  Under  such  conditions,  a  non- 
salt  should  not  have  been  granted  for  lack  of 
evidence  In  this  regard.  Again,  there  was 
evidence  that  the  architect  agreed  to  take 
one-half  or  one-third  of  the  contract  price 
in  stock  of  the  opera-house  company,  and 
there  was  also  evidence  that  the  full  amotmt 
was  to  be  i>ald  In  money.  Thin  evidence 
also  furnished  no  ground  for  a  nonsuit,  and, 
in  the  face  of  such  a  conflict,  resiwndcnt  has 
no  right  to  assume  that  part  of  the  contract 
price  was  to  bo  paid  In  stock,  and  has  no 
right  to  argue  therefrom  that,  consequently, 
the  contract  was  void  and  the  nonsuit  Jus- 
tified. Where  there  is  a  conflict  In  the  evi- 
dence, a  motion  for  a  nonsuit  should  never 
be  granted. 

2.  The  evidence  discloses  that  neither  Fish- 
er nor  the  opem-house  company  was  the 
owner  of  the  real  estate  upon  which  the 
building  was  subsequently  constructed,  in 
January,  ISSO,  when  the  contract  Is  alleged 
to  have  been  made;  but  we  do  not  think 
this  fact  is  material.  We  know  of  no  rea- 
son why  parties  desirous  of  erecting  build- 
ings have  not  the  right  to  contract  for  their 
erection,  even  though  at  the  time  they  do 
not  own  the  realty  upon  which  the  build- 
ings are  to  be  erected;  and  we  do  not  Bee 


how  the  question  Is  at  all  material  or  per- 
tinent to  any  litigation  which  might  subse- 
quently arise  from  the  claims  of  lleuholders; 
but,  beyond  this,  we  have  shown  that  the 
date  of  the  contract  was  a  false  date,  and 
the  evidence  fully  indicates  that  when  the 
contract  was  actually  entered  into.  In  April, 
1891,  Fisher,  or  the  opera-house  company, 
or  both,  were  the  owners  of  the  property, 
and  were  the  owners  at  all  times  when  work 
was  being  performed  In  the  construction 
thereof. 

3.  The  claim  of  lien  was  filed  by  Reld 
Bros.,  a  partnership  consisting  of  three 
brothers,  of  whom  this  appellant  was  one. 
Plaintiff  brought  this  action,  relying  upon 
an  assignment  from  the  partnership.  This 
assignment  was  In  writing,  and  was  made 
by  plaintiff  In  the  name  of  the  partnership 
to  himself,  Individually.  Respondent  at- 
tacks this  assignment  as  Invalid.  In  Caul- 
field  V.  Sanders,  17  Cal.  570,  It  was  held  that 
one  partner  might  transfer  a  partnership  ac- 
count to  a  third  party,  and  we  see  no  reason 
why  the  same  rule  does  not  apply  In  the 
present  case;  but  we  think  it  sufficient  to 
say  that  the  other  members  of  the  firm  are 
not  here  objecting  to  the  assignment;  and 
as  against  all  parties  standing  In  the  posi- 
tion of  these  respondents,  we  think  It  suffi- 
cient We  find  nothing  further  disclosed  by 
the  record  demanding  our  consideration. 

For  the  foregoing  reasons,  the  Judgment 
in  favor  of  the  plaintiff  and  defendant  Fish- 
er and  the  San  Dlcgo  Opera-House  ComiKiuy, 
as  against  the  appellant  Reid,  is  reversed. 

We  concur:  HARRISON,  J.;  TEMPLE, 
J.;  McFARXiA^'D,  J. 


109  Cal.  m 

NOBLB  et  al.  r.  SUPERIOR  COURT  OF 
FRESNO  COUNTY.    (So.  10,009.) 

(Snpreme  Court  of  CftUfornia.    Oct.  12,  1893.) 

Wbit  of  Review— Whes  Lies — Remedy  dt  Ap- 

PEAI,— OltllEK  IN  InSOLVESCV  TlKK  E EDING. 

1.  Under  Code  Civ.  Proc.  §  10(VS.  providing 
that  a  writ  of  review  may  ho  srniitcHl  when  an 
inferior  tribunal  has  exceeded  its  jurisdiction, 
"and  there  is  no  appeal,"  the  writ  does  not  lie 
when  there  is  a  remedy  by  api>eal. 

2.  By  express  provision  of  Insolvent  Act 
1880,  g  07,  subd.  5,  an  apjieal  lies  to  the  supreme 
court  from  an  order  in  insolvency  procee<ling» 
setting  aside  to  the  insolvent  a  bomostuud,  or 
other  property,  ns  exempt  from  execntdon, 

a  Under  Insolvent  Act  1880,  §  67,  suba.  5, 
allowing  an  appeal  from  an  order  settinfr  aside 
to  an  insolvent  a  homestead,  or  other  property, 
as  exempt  from  expcntion.  the  Bupremc  court, 
on  np[ie<il,  may  consider  all  errors  affecting  the 
riehta  of  appellant;  and  the  fact  that  the  or- 
der, in  excess  of  the  power  of  the  court  below, 
included  a  stuy  of  execution  then  pending,  and 
commanded  a  release  of  the  property  by  tlio 
sheriff,  is  not  ground  for  the  Imuance  of  a  writ 
of  review. 

Commissioners'  decision.  Department  2, 
In  insolvency  proceedings  in  the  superioi 
court  of  Fresno  county,  James  E.  Hughes 
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was  adjudged  InaolTCDt,  and  applied  for  a 
setting  apart  of  certain  land  as  a  home- 
stead, and  certain  chattels  as  exempt  from 
execution.  The  application  was  granted, 
over  the  objection  of  A.  Noble  and  A.  Otto, 
execution  creditors,  who  petition  for  a  writ 
of  review.  Denied. 

Gale  &  Peety  and  W.  P.  TtaompBon,  for  pe- 
titioners. Ja  li.  Cory,  for  respondent 

SEAKLS,  C.  One  James  E.  Hughes  filed 
his  petition  in  insolvency  in  the  superior 
court  of  the  county  of  Fresno,  state  of  Cali- 
fornia, in  due  form;  and  an  order  was  there- 
upon made  by  the  said  superior  court  ad- 
Judging  the  said  James  B.  Hughes  an  Insol- 
Tent  debtor,  and  directing  notice  to  be  given 
as  provided  by  law  to  the  creditors  of  said 
insolvent  to  meet  for  the  purpose  of  electing 
an  assignee,  and  did  then  and  there  order 
that  all  the  proceedings  against  said  Insol- 
vent be  stayed.  Thereafter  the  said  insol- 
vent presented  a  petition  to  the  superior 
court,  asking  that  certain  real  property  be 
set  apart  to  him  as  a  homestead,  and  that 
certain  personal  property  by  him  owned  be 
set  apart  as  exempt  from  execution.  Notice 
was  given  of  the  time  and  place  of  hearing 
said  application,  and  at  the  hearing  thereof 
the  petitioners  herein  (who  were  Judgment 
creditors  of  said  insolvent,  and  who  had 
caused  an  execution  to  Issue  and  be  levied 
upon  a  portion  of  the  personal  property 
claimed  as  being  exempt  from  execution)  ap- 
peared, and  presented  written  objections  to 
setting  apart  said  personal  property  as  ex- 
empt, and  protested  against  the  making  of 
any  order  staying  the  execution  which  had 
been  levied  upon  the  exempt  property  by  the 
sheriff  of  Fresno  county  prior  to  the  pro- 
ceedings In  Insolvency.  Upon  the  hearing  of 
the  matter  the  court  made  and  entered  an 
order  or  decree  exempting  and  setting  apart 
the  homestead  of  the  insolvent,  and  the  per- 
sonal property  in  said  order  described,  as 
exempt  from  execution,  and  providing  that 
the  same  shall  not  be  In  any  way  sub- 
ject to  execution,  and  forever  staying  ex- 
ecution against  the  same,  and  ordering  the 
sheriff  of  Fresno  county  to  release  and  dis- 
charge any  and  all  of  said  property  from 
the  operation  and  eCTect  of  said  execution. 
Thereupon  the  plaintiffs  presented  their  peti- 
tion to  this  court,  setting  forth  substantially 
the  proceedings  in  the  superior  court,  and 
praying  a  writ  of  review  to  issue  out  of  this 
court,  directed  to  the  superior  court,  citing  It 
to  show  cause  why  the  order  complained  of 
should  not  be  vacated  and  set  aside.  The 
writ  issued.  Defendant  answered,  and  de- 
murred to  the  petition  upon  various  grounds, 
among  which  are  that  the  petitioners  had  a 
plain,  speedy,  and  adequate  remedy  at  law. 
In  this:  that  an  appeal  from  tlie  order  In  the 
petition  set  forth,  and  sought  to  be  reviewed 
herein,  is  given  said  petitioners  by  reason  of 
subdivision  5  of  sectloD  07  of  the  Instdvent 
act  of  188a 


Our  writ  of  review,  which  answers  to  the 
common-law  writ  of  certiorari,  "may  be 
granted  by  any  court,  except  a  police  or  Jua- 
tice's  court,  when  an  Inferior  tribunal,  board, 
or  officer,  exercising  Judicial  functions,  has 
exceeded  the  Jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  Is  no  appeal  nor 
in  the  Judgment  of  the  court  any  plain, 
speedy  and  adequate  remedy."  Code  Civ. 
Proc.  8  1068.  From  this  provision,  It  Is  made 
manifest  that  three  ccmcurrlng  requisites  are 
essential  to  the  Issuance  of  the  writ  of  re- 
view, viz.:  (1)  An  excess  of  jurisdiction  by 
the  Inferior  tribunal,  etc..  exercising  Judicial 
functions;  (2)  that  there  is  no  appeal;  (3) 
that  there  is  no  other  plain,  speedy,  and  ade- 
quate remedy.  Sectl<m  67  of  the  some  act 
is  as  follows:  "An  appeal  may  be  taken  to 
the  supreme  court  In  the  following  cases: 
(1)  •  *  ♦  (2)  •  ♦  •  (3)  ♦  »  •  (4)  •  •  * 
(5)  Against  or  In  favor  of  setting  apart  a 
homestead  or  other  pri^>erty  claimed  as  ex- 
empt from  execution."  Turning  to  the  insol- 
vent act  of  ISSO,  and  we  find  that,  by  the 
terms  of  section  60,  "it  shall  be  the  duty  of 
the  court  having  Jurisdiction  of  the  proceed- 
ings to  exempt  and  set  apart  for  the  use  and 
benefit  of  said  Insolvent  such  real  and  per- 
sonal property  as  Is  by  law  exempt  fnon 
execution;  and  also  a  homestead  in  the  man- 
ner as  provided  In  section  one  thousand  four 
hundred  and  sixty-five  of  the  Code  of  Civil 
Procedure."  From  these  provisions  of  the  in- 
solvent law  it  appears  (1)  that  it  Is  made  the 
duty  of  the  superior  court,  in  insolvency  pro- 
ceedings, to  exempt  and  set  aside  for  the  use 
of  the  insolvent  such  personal  property  as  is 
exempt  from  execution,  and  also  a  home- 
stead; and  (2)  tliat  the  order  so  doing,  w  re- 
fusing so  to  do.  Is  appealable. 

That  the  writ  will  not  lie,  uud«r  our  stat- 
utes, where  there  is  a  remedy  by  appeal,  is 
equally  settled  by  the  Code  of  Civil  Pro- 
cedure and  by  the  adjudications  of  this  court 
Faut  V.  Mason,  47  Gal.  7;  Newman  y.  Su- 
perior Court,  62  CaL  545;  McCue  v.  Supe- 
rior Court,  71  Cal.  545,  12  Pac.  615;  WelU  t. 
Light,  96  Cal.  193,  32  Pac.  &43:  Estate  of 
McConnell,  74  Cal.  217,  15  Pac.  746.  Pro- 
ceedings In  insolvent  cases  most  be  brought 
before  the  supreme  court  by  appeal,  and  not 
by  certiorari.  People  Shepard,  28  CaL 
115;  Tomaslnl  t.  Superior  Court,  76  CaL  22S, 
17  Pac.  1. 

The  contention  of  petitioners  is  that  they 
are  not  here  objecting  to  the  order  of  the 
court  setting  apart  the  homestead,  w  to  so 
much  of  the  order  as  set  apart  the  personal 
proiwrty  exempt  from  execution,  but  only  to 
that  portion  of  the  order  which  stayed  the 
proceedings  of  the  sheriff  under  execution, 
and  required  him  to  release  and  discharge 
such  property  from  the  operation  and  effect 
of  said  execution.  The  answer  Is  that  there 
is  but  one  decree  or  order  In  the  case,  which 
decree  sets  apart  the  property,  and  orders 
the  sheriff  to  release  and  discharge  the  per- 
,  aonal  property  from  the  operation  and  effect 
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ot  tbe  eieentlon;  and  from  tUs  decree  or  or- 
der, as  we  bare  ataown,  an  appeal  Ilea. 
Where  an  ajqieal  la  glTen  from  a  judgment, 
the  appellate  court  may  correct  alt  the  er- 
rors ther^  detrimental  to  the  appellant; 
and  the  fact  that  some  portion  of  the  Judg- 
ment ta  without,  and  tai  excess  <tf,  the  pow- 
en  oC  the  court,  Is  but  a  reason  f or  a  re- 
Tosal  of  the  Judgment  on  such  appeal.  If 
the  theory  of  petitioners  is  correct,  then  it 
most  follow  that  an  a[q>eal  will  lie  to  so 
much  €t  the  Judgment  as  set  apart  the  home- 
stead and  the  exempt  pn^erty,  and  a  writ 
of  review  as  to  the  residue.  Our  law  Is  not 
gaOty  ct  any  such  lnc<nisistency.  When  an 
appeal  la  glroi  from  a  Judgment  <v  ord«>.  It 
Is  that  all  tbe  errors  therein  affutlng  the 
rights  of  the  appellant  may  be  corrected. 
In  BIstate  of  Burton.  68  Cal.  86;  Estate  of 
Groome,  94  GaLed,  29  Pae.487;  and  Bstate  of 
Klmberiy,  87  Oal.  281,  32  Pac  234,-clted  by 
petitioners  in  aapport  of  their  contention,  It 
appears  that  the  court  bdow,  upm  apiUlca- 
tlons  tor  homesteads,  proceeded  to  try  and 
detmnlne  the  question  of  title  to  the  land 
Bonght  to  be  set  aside.  Upon  appeal  to  tbia 
courts  It  was  held  in  each  case  that  tbe  qnes- 
tloa  of  adTWse  ownership  could  not  be  con- 
sidered In  such  a  proceeding,  but  must  be 
tried  and  determined  In  another  form.  The 
qoestloa  there  was.  In  principle,  like  that 
presented  by  tbe  case  at  bar.  The  court  be- 
low, having  Jarisdlctlon  to  set  apart  a  home- 
stead, had.  In  excess  of  its  power,  attempted 
to  determine  the  question  of  adverse  claims 
to  the  land  aought  to  be  homesteaded.  We 
find  no  sngiireetlon  In  those  cases  Indicating 
a  doubt  as  to  the  right  to  have  the  qnesti(m 
heard  and  determined  on  an  appeal  from  the 
ordov  as  made.  Had  the  pettttoners  here 
taken  an  appeal  from  the  order  of  the  court 
below,  tbe  very  question  they  are  seeking 
to  raise  here  could  have  been  determined  on 
such  appeal.  This  being  so.  It  follows  that, 
under  onr  law,  the  writ  of  review  cannot  be 
maintained  and  the  writ  should  be  dis- 
charged. 

We  concur:  BRFFT,  C;  BHLCHER,  O. 

PER  CUKIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  writ  Is  discharged. 


M  CaL  614 

UEBZBACH  V.  HADLKT  (PACIFtO  MUT. 

TS8.  CO..  Intervener.   L.  A.  SL). 
OBupmne  Court  of  California.    Oct  28.  180S.) 

PoBTPoSBinsT  or  HoHraAss  Siuc 

The  refasal  to  portpone  a  sale  under  fore- 
dOBore  will  not  be  reversed  where  it  did  not  ap- 
Dear  that  notice  of  motltm  had  been  served  np- 
on  mj  of  the  partiea  interested,  and  tbe  evl- 
dence  was  coDflfotine  as  to  the  propriety  of  the 
Dostponemeot.  though  It  was  alleged  that  the 
oommissioner  appointed  to  sell  left  the  court 
room  dtiring  the  argnment,  and  proceeded  with 
the  aale,  and,  tboagb  respoDdent's  attom^s 
sent  a  telegnun  to  the  Judge  objecting  to  a  post- 
sonemMit  except  upon  legal  groaods,  it  was  not 
OaLRep.  41-M  P.^M 


shown  that  they  had  notice  of  snld  motkm,  nor 
of  the  reasoDi  upon  which  it  was  baaed. 

Department  2,  A^eal  from  superior  court, 
!6an         county;  Geo.  Patert»ngh,  Judge. 

Actltxi  by  F,  U.  Merztncb,  aeaigDee  the 
State  Investment  &  Insurance  Company,  In- 
solvent, against  W.  E.  Hadley,  to  foreclose  a 
mortgage.  The  Fadflc  Mutual  Insurance  Com- 
pany intervened.  Vsom  an  order  denying  bis 
moUon  to  postpone  the  sale  under  decree  aC 
ftveclosure.  piaintifT  appeals.  Afttrmed. 

J.  F.  Riley  tCrittendeo  Thornton,  of  counsel), 
t(X  appellant.  Fox,  Kellogg  ft  Oray,  for  re- 
spondent. 

FKA  CURIAM.  Tbis  Is  an  appeal  from  an 
order  refusing  to  postpone  a  sale  und«  ft  da* 
cree  of  forecloeure.  Appellant's  assignor  hdd 
a  mortgage  upon  property  In  San  Diego  ex- 
ecuted by  defwdant  to  secure  960;000  and  In- 
terest nila  mortgage  was  assigned  to  the  In- 
terval er  to  secure  s  loan  made  by  It  to  plalntUTs 
assignor,  anwuntlng  to  f  45,000,  with  biterest. 
A  decree  of  loreclosore  was  entered  Decem- 
ber 15,  VSM,  tor  «71,O»7.20  and  costs.  Of 
this  sum,  ^,110.39  was  found  to  be  due  tbe 
intervener  In  payment  of  tbe  debt  due  11^  and 
secured  by  tbe  assignment  of  the  mortgage. 
A  commlsslMier  win  ai^pirinted  to  stil  the 
mor^aged  premises  In  ntlsfiKtlMi  of  tbe  de- 
cree, and  the  aale  was  noticed  to  take  place 
on  HiB  ItSth  day  of  January,  1805.  January 
15,  ltt»  (the  day  before  the  proposed  sale). 
Judge  Puterbaugh  made  an  order  requiring 
the  ctmunissloDer  to  rtraw  cause  at  0  o^dock 
January  16, 1800,  why  the  sale  should  not  be 
postponed  for  30  daya.  It  does  not  SMWar 
that  the  order  to  sbow  cause  was  served  upon 
any  me.  or  that  either  tbe  Intervener  or  oran- 
missloner  was  represented  at  the  hearing, 
which  was  on  the  16th.  It  does  appear  that 
F.  H.  Merzbadi  Informed  the  court  that  the 
commissioner,  desidte  the  tact  that  die  motksi 
to  postpone  tbe  aale  was  being  argned,  had 
left  the  court  roam,  and  was  proceeding  with 
tbe  sale.  This  is  only  a  statemmt  of  what 
MerztHich  said,  but  not  that  the  commissioner 
was  at  any  time  present  at  tbe  bearing.  The 
bill  of  exceptions  also  shows  that  tbe  Judge 
received  a  telegram  from  Fox,  Keller  &  Oray, 
attorneys  for  the  intervener,  that  they  objected 
toapoetponemeot  of  the  sale  unleai  legal  grounds 
were  shown.  This  does  not  show  that  they 
were  informed  tliat  a  motion  of  that  character 
had  been  made,  nor  tbe  reason  why  a  post- 
ponement vraa  asked;  much  less  did  It  afTord 
them  any  opp(^nnity  of  being  beard.  The  de- 
fendant did  appear  and  filed  an  affidavit  stat- 
ing facts  which  tended  to  show  that  It  would 
be  better  for  ail  concerned  that  no  postpone- 
ment should  be  bad.  In  their  arguments, 
counsel  for  appellant  ateert  that  tbe  sale  was 
actually  made  while  the  motion  was  being 
made.  No  injunctlcai  was  Issued  and  no  stay 
order  argued. 

The  order  cannot  be  reversed.  No  notice  of 
tbe  motion  having  been  given,  other  parties  In- 
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twcBted  were  not  beard.  Tte  evidence  as  to 
the  propriety  of  a  postponement  ■was  conflict- 
ing, and  we  are  not  convinced  that  the  judge, 
In  refusing  to  postpone,  abused  his  discretion. 
A  reversal  of  this  order  would  serve  no  useful 
purpose.  A  sale  having  been  made,  If  ap- 
pellant was  aggrieved,  his  remedy  was  to  have 
the  sale  set  aside.  The  sale  was  not  a  pro- 
ceeding In  the  court  depending  upon  the  order 
appealed  frtmi,  and  which  would  Call  by  a 
mere  reversal  of  the  order.  The  ocikx  ia  af- 
firmed. 


lOS  Cal.  016 

STEWART  et  al.  v.  JUSTICE'S  COURT  OF 
LOS  ANGELES  TP.    (L.  A.  58.) 

(Supreme  Courb  of  California.    Oct.  29.  180S.) 

JUDOHBNT  IIT  JUSTICE'S  CODBT. 

Under  Code  Civ.  Proc.  S  872,  providing 
that  If  a  demurrer  to  the  complaint  is  over- 
ruled, and  defendant  fails  to  answer  at  once, 
the  justice  may  render  judgment  against  him, 
it  is  proper,  on  the  overruling  of  a  demurrer  and 
a  failure  to  answer  forthwith,  to  immediately 
enter  judgment  against  defendant,  who  had  no- 
tice of  the  time  of  hearing,  but  did  not  appear; 
and  section  850,  requiring  the  justice  to  fix  a 
dav  for  the  trial  of  the  cause  after  an  appear- 
ance, is  thus  com^ied  with,  as  the  issue  pre- 
sented was  one  of  ivw,  for  whicli  a  hearing  was 
fixed. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dylce, 
Judge. 

Application  by  Stewart  and  others  for  a 
writ  of  review  directed  to  the  Justice's  court 
of  Los  Angeles  township.  From  the  Judg- 
ment therein  entered,  an  appeal  was  tak»L 
Reversed. 

Will  D.  Gould  and  Groff  &  Lcfroy,  for  ap- 
pellant. McKeeby  &  Appel,  for  respondents. 

HARRISON,  J.  An  action  against  the  re- 
spondents was  commenced  In  the  Justice's 
court  of  Los  Angeles  township  by  certain  pat^ 
ties,  and  the  summons  issued  therein  was 
served  upon  the  defendants  (respondents  here- 
in). Hie  defendants  filed  a  demurrer  to  the 
complaint,  and  the  Justice  fixed  the  following 
day  for  the  hearing  upon  the  demurrer.  No- 
tice of  this  fact  was  served  upon  the  defend- 
ants, but  they  failed  to  appear  at  the  time  set 
for  the  hearing ;  and  the  Justice,  after  waiting 
one  hour,  overruled  the  demurrer,  and  made 
an  order  that  the  defendants  answer  "at 
once,"  and,  npaa  their  failure  to  answer,  en- 
tered their  default,  and  rendered  Judgment 
f^inst  them  for  the  amount  claimed,  with 
costs.  The  defendants  thereupon  applied  to 
the  superior  court  for  a  writ  of  review,  direct- 
ed to  the  Justice's  court ;  and,  upon  a  return 
thereto  showing  the  above  facts,  the  superior 
court  annulled  the  Judgment  of  the  Justice's 
court  From  the  Judgment  thus  entered,  an 
aiHieal  has  been  taken  to  this  court. 

Section  858,  Code  Civ.  Proc.,  prescribes  the 
proceedings  to  be  had  In  the  Justice's  court 


upon  a  demurrer,  and  dedares:  "(2)  If  the 
demurrer  to  a  comi^nt  la  overruled,  the 
defendant  may  answer  forthwith."  And  sec- 
tion 872  authorizes  the  Justice  to  render  judg* 
mmt  In  favor  of  the  plaintiff  "(2)  if  the  de- 
murrer to  the  com  plaint  Is  overruled,  and  the 
defendant  falls  to  answer  at  once."  The  pro- 
visions of  section  850  requiring  the  Justice  to 
fix  a  day  "for  the  trial  of  said  cause"  after 
an  appearance  by  the  defendant,  and  to  noti- 
fy the  defendant  thereof,  have  reference  otHj 
to  such  "trial"  as  is  authorized  by  the  nature 
of  the  appearance,  if  by  such  appearance 
only  an  Issue  of  law  Is  presented,  there  can 
be  a  trial  of  only  such  issue  of  law,  and  a 
trial  of  fact  cannot  he  had  unless  an  Issue  of 
fact  is  presented  after  the  trial  and  disposi- 
tion of  the  issue  of  law.  In  the  present  case 
the  only  Issue  that  was  presented  by  the  de- 
fendants for  trial  was  an  Issue  of  law,  and  the 
defendants  rec^ved  due  notice  of  the  day 
upon  which  the  trial  of  this  issue  would  be 
had  by  the  Justice.  Upon  the  overruling  of 
the  demurrer,  the  action  of  the  Justice  was  In 
strict  accordance  with  the  provisions  of  the 
statute.  By  section  858,  the  defendants  could 
have  answered  forthwith  upon  the  overruling 
of  their  demurrer,  but  they  foiled  to  do  bo; 
and  by  section  872,  upon  their  failure  to  an- 
swer "at  once,"  the  Justice  was  authorized 
to  render  Judgment  "In  like  manner  as  if  the 
defendant  had  failed  to  appear  and  amw^  or 
demur."  As  there  was  no  I^ue  of  fact  to  bo 
tried,  there  was  no  occasion  for  the  Justice 
to  fix  any  day  for  the  trial  other  than  that 
wbl(ii  he  had  already  fixed.  In  Jones  t.  Jus- 
tice's Court,  97  CaJ.  523,  32  Pac.  573,  the  de- 
fendant was  not  notified  that  the  case  had 
been  set  for  trial;  and  we  held  that  the  no- 
tice required  by  the  provisions  of  sectlwi  850 
to  be  given  to  the  parties  of  the  time  fixed 
for  trial  Is  Jurisdictional,  and  that,  In  the  ab- 
sence of  such  notice,  the  Justice  has  no  Juris- 
diction to  proceed  in  tl^  cause.  In  the  pres- 
et case,  however,  the  notice  required  by  this 
section  was  given  to  the  defendants  and 
the  Justice  thereby  acquired  Jurisdiction  to 
try  the  issue  before  him,  and  to  render  Judg- 
ment accordingly.  There  Is  no  provL^n  of 
the  Code  which  requires  tiie  Justice  to  allow 
the  defendant  any  time  within  wbldi  to  an- 
swer the  complaint  In  case  his  demurrer  shall 
be  orermled,  or  to  give  to  him  any  notice 
that  his  demurrer  has  been  orermled;  but, 
by  the  terms  of  the  sections  above  referred 
to,  the  Justice  Is  authOTlzed  to  proceed  forth- 
with with  the  cause,  and,  if  no  issue  txt  fact 
has  been  presented  tot  trial,  to  render  Judg- 
ment In  fiivor  of  the  plaintiff.  As  the  Jus- 
tice's court  had  Jurisdiction  to  render  the 
Judgment,  any  error  that  may  have  been 
committed  by  It  in  Its  actlnk  cannot  be  re- 
viewed upon  certiorari.  The  Judgment  ap- 
pealed from  Is  reversed. 

We  concur:  GABOUTTB,  J.;  TAN 
FLEET,  J. 
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PEOPLE  T.  WALLACE.    (Or.  67.) 

(Snpreme  Court  of  OaUfornia.    Oct.  28,  1896.) 

Sbdtjction  —  Promise  or  Marrijiob— Consent— 
Previous  Chaste  Cuakactbk — Inbtructions. 

1.  The  prom'se  of  marriage,  in  a  prosecu- 
tion for  seductioii,  need  only  oe  aliown  by  cir- 
cnmstancee  sufficient  to  warrant  the  inference 
tliat  sexual  intercourtie  would  not  have  been  ac- 
oomplished  in  tbe  absence  of  such  promise. 

2.  Where  it  was  apparent  from  the  testi- 
mony of  prosecutrix  in  a  prosecution  for  seduc- 
tion that  she  yielded  to  defendant's  st^dta- 
tions.  but  she  testified  that  she  did  not  express- 
ly consent  to  tht  act,  the  jury  properly  subor- 
^ated  the  literal  terms  to  the  substance  of  the 
eridence. 

3.  mie  state  tnnst  affirmatively  show  the 
preyious  chaste  character  of  the  prosecutrix, 
In  a  moeecatioQ  for  seduction. 

4.  Ad  iuBtraction  which  was  saffidently  ex- 
plicit when  read  in  coouection  witii  other  in- 
stmctionB  in  the  case  is  not  ground  for  rerenai. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  B.  N.  Smith,  Judge. 

C.  R.  Wallace  was  convicted  of  aeductton, 
and  appeals.  Affirmed. 

Mcl^by  &  App^  for  appeUant  W.  F. 
FlUpenUd,  Atty.  Gen.,  for  the  People. 

VAN  FLEET,  J.  Appeal  from  a  Judgment 
convicting  defendant  of  seduction,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

1.  It  l8  cmtended  that  the  evidence  does  not 
sustain  the  verdict,  but  the  claim  Is  unten- 
able. There  Is  not  only  evidence  tending  to 
support  each  issue  Involved  In  the  charge, 
bn^  If  true,— and  the  Jury  have  fonnd  that  It 
was,— it  estaUlshed  very  clearly  tbe  guUt  of 
the  defmdant  The  charge  was  seduction 
under  promise  of  marriage,  and,  of  course,  tbe 
gist  of  the  offense  la  the  accomplishment  of 
tbe  act  by  means  of  such  promise,  as  the  In- 
dadng  cause  of  the  consent  of  the  one  se- 
duced. It  IH  not  essential,  however.  In  such 
case.  In  order  to  convict,  that  the  evidence 
sboU  disclose  any  express  or  direct  reference 
by  the  seducer  to  such  promise  as  a  means 
to  accomplish  his  purpose;  uor,  on  the  other 
band,  that  the  consent  of  the  female  shall  be 
eipresaly  rested  by  her  qpon  such  considera- 
tion. It  Is  snfflcient  If  the  drcumstances  be 
such  as  to  warrant  the  jury  In  tbs  deduction 
that  the  act  of  sexual  Intercourse  would  not 
have  beoi  accomplished  wltbont,  or  In  the 
absence  <^  snch  promise.  The  record  dls- 
doses  a  state  of  fiicts  fully  justttylug  such 
Inference  In  this  case.  In  fact,  as  to  all  tbe 
essentlid  elements  lnv6tved,  we  cannot  readi- 
ly concdve  of  a  case  of  this  character  being 
more  satisfactorily  established  than  was  done 
in  this  Instance.  The  claim  that  a  case  of  se- 
duction was  not  shown,  because  the  prose- 
cutrix did  not  consent  to  the  act,  and  that  It 
was  therefore  rape,  If  anything,  Is  without 
weight  It  is  true,  the  prosecutrix  states,  in 
t«ins,  that  she  did  not  consent  to  the  act; 
but  her  testimony,  taken  as  a  whole,  shows 
tlut  she  did,  and  the  Jury  were  Justified  In 
so  finding.   Obviously,  what  the  prosecutrix 


meant  to  convey  by  her  testimony  was  that 
she  did  not  give  her  comient  in  express  terms, 
because  she  did  not  think  It  was  right,  but 
that  her  objections  were  so  far  overcome  by 
defendant's  solicitations  that  she  yielded  a 
reluctant  acquiescence  In  bis  act.  The  Juiy 
very  properly  subordinated  the  literal  terms 
tised  by  the  witness  to  the  substance  and  ef- 
fect of  her  evidence. 

2.  The  court  properly  admitted  the  evi- 
dence of  the  prosecution  as  to  the  previous 
chaste  character  of  tlie  prosecutrix.  That 
was  one  of  the  elements  of  the  oCFense  which 
the  people  were  called  upon  to  establish  af- 
firmatively, and  as  a  part  of  their  case  Ua 
chief,  aod  the  evidence  offered  was  comx>» 
tent  for  the  purirose. 

3.  It  is  claimed  that  the  court  erred  In  not 
charging  the  Jury  as  to  the  meaning  of  the 
term  "seduced,"  used  in  one  of  Its  InstruC' 
tlons.  We  think  the  instruction  complained 
of  was  sufficiently  explicit  when  read  with 
the  other  lostmctlons  In  the  case;  but  If  the 
defendant  desired,  or  thought  necessary  more 
full  and  specific  Instruction  on  the  point,  be 
should  have  requested  It.  The  record  la 
without  error,  and  the  Judgment  and  (Vder 
are  affirmed. 

We  concur:  HARRISOX,  J.;  GAROUTTB, 

J. 


100  Cal.  iW 

PIMENTAL  T.  MARQUES  et  al.  (N% 
18,309.) 

(Snpreme  Court  of  Oallfomla.    OcL  8,  1806.) 

AcTioiT  OS  Kora  — Rblkasb  of  Sukbtt— Nova- 
tion—InstRUonoMS—HABiiLBSB  Ebbob. 

1.  In  an  action  on  a  note  the  exclusion  of  evi- 
dence to  show  that  defendant  is  liable  only  as 
surety  is  harmless  error  where  an  instruction 
stated  that  tbe  evidence  shows  tliat  such  de- 
fendant was  a  surety. 

2.  In  an  action  on  a  note  it  cannot  be  xirgeA 
that  the  erroneous  exclusion  of  evidence  to  show 
Buretyahlp  compelled  a  trial  on  the  theory  of  no- 
vation instead  of  release,  where  it  appears  that 
such  ruliog  did  not  prevent  a  dlsdosuie  of  all 
the  facts. 

3.  In  an  action  on  a  note  with  surety  It  ap- 
peared tliat  the  maker  before  Its  maturity  trans- 
ferred his  property  to  a  stranger  to  sell,  and  out 
of  the  proceeds  pay  the  note;  that  after  maturity 
all  the  parties  agreed  to  a  sale  of  the  property 
on  15  days'  notice  of  sale;  that  a  sale  on  the 
date  fixed  bring  impracticable,  plaintiff  consent- 
ed to  a  pos^nement,  and  there  was  no  evidence 
that  the  surety  did  not  consent  thereto.  There 
was  no  evidence  tliat  the  payee  agreed  to  look 
wholly  to  the  sale  for  payment  of  the  debt  or  to 
release  the  surety.  Heta,  that  the  surety  was 
not  released. 

4.  Where  the  maker,  payee,  and  surety  on  a 
note  agree  to  a  transfer  of  the  maker's  property 
to  a  stranger  to  sell  on  a  certain  date  to  raise 
funds  to  pay  tbe  note,  and  such  agreement  Is 
not  a  novation,  an  Instruction  placing  the  bur- 
den OQ  the  surety  to  show  plaintiff's  consent  to  A 
postponement  of  the  sale  In  order  to  establish  a 
release  is  proper. 

5.  Where  the  maker,  payee,  and  surety  on  a 
note  agree  to  a  transfer  of  the  maker's  prfuperty 
to  a  stranger  to  sell  on  a  certain  date  to  rais* 
funds  to  pay  tlie  note,  an  instniction  requires 
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the  surety  to  show  consent  of  the  payee  to  ■ 
postponement  of  the  sale  in  order  to  show  a  re- 
lease is  not  inconsistent  with  one  that  the  failure 
of  the  Btranger  to  sell  and  pay  the  debt  could  not 
affect  the  rights  of  the  surety  to  plead  the  agree- 
ment as  a  QovatioD. 

6.  A  transfer  of  property  by  the  maker  of  a 
note  to  a  third  person  to  sell  and  pay  the  note 
oat  of  the  proceeds,  made  with  tlie  payee's  con- 
sent, will  not  constitute  a  noTatlon  unless  the 
payee  accepted  the  stranger  as  his  debtor  in  place 
of  the  maker,  and  released  the  makw  from  any 
ohligation  on  the  note. 

7.  Where,  in  a  suit  on  a  note,  a  suretr  relies 
on  novation  as  a  defense,  and  it  appears  that 
idaintifl  had  possession  of  the  note,  an  instruction 
that  the  "surrender  or  extinguishment  of  a  note" 
are  essential  to  a  nOTation  will  not  be  held  er- 
roneoos  as  reqniring  a  verdict  for  plaintiff  where 
it  also  anoeats  that  the  jury  understood  that  such 
expression  meant  tliat  the  obligation  of  the  note 
most  be  ^tingnished. 

Gommtaalman*  dedsioa.  Department  2. 
Appeal  trmn  soperlor  coartr  Sbigs  connty; 
Justin  Jaeoba,  Judge. 

Action  by  Antonio  T.  Plmental  against  Al- 
berto S.  Marquee  and  M.  P.  Boee  on  a  note. 
From  a  Judgment  for  plataitUE,  defendant  Ban 
appeals.  Affirmed. 

Tin  fifth  Instraction  glTOn  for  defendant  was 
to  tb»  effect  that  Blddle's  ftUure  to  sell  the 
she^  and  pay  the  note  could  not  affect  tba 
rights  of  defendant  Roee  to  claim  a  noratton 
as  a  defense  to  the  action. 

Horace  L.  Smith,  for  appellant.  Rowea  Ir- 
win and  Newman  Jones,  for  respondent. 

HAafNES,  0.  This  aK>eaI  is  from  tbe  judg^ 
ment,  up<Hi  the  judgment  roll  and  a  bill  of  ex- 
ceptions. The  action  was  upon  a  promissory 
note  made  by  the  defendants  to  the  plaintiff 
on  September  1,  1892,  payable  one  year  afi;« 
date,  -for  tbe  sum  of  91,872,  with  Intosst  at  10 
per  cent  It  was  stipulated  In  the  note  that 
In  case  any  salt  should  be  Instituted  thereon 
the  makers  should  pay  such  additional  sum  as 
the  court  might  adjudge  to  be  reasonable  as 
attorney's  fees  therein.  Harques  made  de- 
fault Bose  answered,  allei^ng  that  be  exe- 
cuted the  note  as  surety  for  the  defendant, 
and  tliat  the  considerattoa  of  the  note  was  an 
antecedent  debt,  which,  at  the  date  of  the  note. 
Marques  owed  to  the  plaintiff.  He  further  al- 
leged that  on  or  about  Sep^mber  10,  1803. 
Muques  was  the  owner  about  1,900  sheep 
and  other  property,  and  that  on  said  date  he 
placed  them  in  the  hands  of  one  Biddle  for 
sale,  and  tiiat  plaintiff  and  said  Marques 
agreed  between  themselves  that  Biddle  should 
hold  said  sheep,  and  sell  tbe  same,  and  out  of 
the  proceeds  of  said  sale  pay  tbe  plaintiff  the 
principal  and  Interest  of  said  note;  and  that 
in  pursuance  of  said  agreement  Biddle  adver- 
tised said  sheep  for  sale,  and  with  the  consent 
of  plaintiff  postponed  the  sale;  and  that  he 
had  not  yet  sold  said  sheep,  or  any  part  of 
ttiem.  It  was  also  alleged  that  Biddle  would 
have  sold  said  sheep  at  tbe  time  advertised 
for  the  sale  if  plaintiff  liad  not  consented  that 
tiie  sale  should  not  take  place  until  the  price 
of  sheep  should  Increase;  and  that,  If  sold  at 


the  time  advertised  for  the  sale,  sufficient 
would  hare  been  realized  to  pay  and  disciiarge 
said  note;  that  said  sheep  were  then,  and  sre 
now,  of  tbe  reasmable  value  of  ¥2,000;  and 
fliat  Biddle  stUl  held  them  under  said  agree- 
m^  between  the  plaintiff  and  defoidant 
Marques.  Tba  acttcm  was  tried  by  a  Jury, 
and  nsnlted  in  a  verdict  tm  the  plaintiff  for 
tbe  full  amount  claimed,  and  judgment  was 
entered  therecm.  Upon  the  trial  appellant 
was  Bwom  on  his  own  bdialf,  and  was  asked 
tbe  f<Alowlng  questions:  "Did  Marques  owe 
this  same  debt  before?  Was  Marques  Indebb* 
ed  to  Plmental  at  the  time  you  signed  the 
note?"  The  pUUntiffs  objected  to  the  ques- 
tions tiiat  they  were  bnmatolal,  and  that  the 
allegation  In  tbe  answer  that  It  was  glv^  for 
an  antecedent  debt  was  snrpiusase.  The 
court  sustained  the  objection,  and  defendant 
ncepted.  Tbe  witness  was  also  asked:  "You 
signed  It  slmp]^  as  surety?"  and  a  dmllar  ob- 
jection was  made  thereto,  and  sustain^  and 
the  defraidant  excepted,  and  these  rulings  are 
assigned  for  error.  These  rulings  were  clearly 
erroneous  (Civ.  Code,  I  2832);  but  the  ques- 
tioa,  bowevw,  renuUus,  was  defen^mt  Injured 
by  these  rulings?  Tbe  court  Instmcted  the  Jory 
that  "the  evidence  In  this  case  ^ws  that  Rosa 
was  a  surety  on  the  note."  So  far  as  the 
ftict  of  suretyship,  therefore,  was  ccmcenied, 
the  Instruction  was  as  beneflcial  to  the  defend- 
ant as  any  testimony  upon  that  point  could 
have  been.  Appellant  ctmtenda,  however,  tlut 
the  ruling  compiled  blm  to  try  tbe  case  upon 
the  view  taken  by  the  court  of  the  facts  a^ 
up  In  the  answer,  wtdch  was  that  the  aiKwer 
set  up  a  novaticm  of  contract,  rathw  tiian  a 
release  of  the  defendant  as  surety.  If  apitel- 
lant  was  In  fact  released  from  his  liability  as 
surety,  such  release  must  have  been  based  up- 
on some  act  ot  plaintiff,  or  some  agreement 
between  the  parties  In  relation  to  the  she^; 
and  upcHi  that  point  there  was  no  restriction 
in  the  examination  of  the  witnesses,  and  the 
bill  of  exceptltms  discloses  no  (Ejection  or  rul- 
ing which  could  possibly  have  prevented  a  ful 
disclosure  of  all  the  facts;  and  therefwe  ap- 
pelant was  not  injured  by  tbe  ruling  of  the 
court  above  noted. 

The  ground  upon  which  Hose  claims  that  be 
was  released  as  surety  is  that  his  principal, 
the  defendant  Marques,  placed  his  property  out 
of  his  ctmtrol,  and  conveyed  It  to  Biddle,  as 
pledgee,  for  the  security  of  plaintiff;  and  that 
this  operated  to  disdiarge  him  from  UabiUty 
as  surety,  though  it  might  not  establiA  a  no- 
vatlon.  A  Iwief  statement  of  tbe  evidence  in 
relation  to  the  contract  alleged  In  the  answer 
is  necessary  Cor  the  consideration  ot  all  the 
questions  in  the  case.  The  agreement  between 
tbe  defendant  Marques  and  Biddle  was  made 
March  13,  lUii'd,  before  tbe  note  here  in  suit 
matured.  Under  this  agreement  Marques 
transferred  to  Biddle  sheep  to  the  number  of 
about  1,1)87  ewes,  and  about  1,500  young 
lambs,  and  certain  horses  and  a  wagon.  At 
the  time  of  this  contract  there  was  a  prior  lien 
upw  the  property  In  favor  ot  Shubert.  Beal 
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&  Co.,  which  Blddle  agreed  to  pa?  off  and 
discharge.  That  the  property  bo  transferred 
was  to  be  sold  by  Blddle  '*to  the  best  advan- 
tage, either  at  private  sale  or  public  auction, 
and  out  of  the  proceeds  pay  the  amount  you 
have  advanced  to  Messrs.  Sbubert,  Beal  &  Co.; 
pay  to  the  party  holding  the  note  that  M.  P. 
Rose  Indorsed  for  me,  of  $1,800  and  interest, 
also  note  of  9467.1S  owing  Manuel  Y.  Maydne, 
dated  October  13th,  1892,  due  November  1st, 
1892;  also  any  other  notes  or  accounts  due. 
Then,  when  sale  Is  made,  If  any  money  la  left, 
the  said  J.  D.  Btddle  is  to  pay  the  balance  to 
the  said  Alberto  Marques,  or  his  order,  or  as- 
signs. Sheep  to  be  sold  as  soon  as  drcum- 
Btances  will  permit,  or  as  soon  as  J.  D.  Blddle 
deems  advisable."  Under  this  agreement  Bld- 
dle discharged  the  Hen  of  Shubert,  Beal  &  Co., 
and  took  possession  of  the  sheep,  but  at  what 
precise  date  does  not  appear.  It  does  appear, 
however,  that  a  few  days  after  Marques'  note 
to  plaintiff  became  due.  Marques,  Rose,  Pimen- 
taC  and  Blddle  met  at  BIddle's  office.  Blddle 
testified  that  the  agreement  between  Marques 
and  himself,  above  r^erred  to,  was  read  to 
the  plaintiff.  Thts  the  plaintiff  denies,  but  the 
agreem«]t,  ox  at  least  that  the  fact  that  the 
property  above  mentioned  was  left  in  the 
hands  of  Blddle  to  be  sold  for  the  purpose  of 
paying  the  note  In  question  was  communicat- 
ed to  him.  Is  not  disputed.  Taking  the  evi- 
dence, however,  most  strongly  In  favor  of  ap- 
pellant, It  may  be  said  tliat  plaintiff  agreed  to 
the  arrangement  with  Blddle  to  sell  the  sheep, 
and  that  Marqnes  and  Rose  relied  upon  the 
sale  of  the  sheep  to  meet  their  obligation  to 
the  plaintiff.  At  the  first  interview  between 
these  parties  defendant  Rose  wanted  20  days' 
time  for  Btddle  to  sell  the  sheep,  claiming  that 
It  was  necessary  to  properly  advertise  the  sale. 
The  plaintiff  thought  15  days  long  enough,  and 
It  was  agreed  that  15  days'  notice  should  be 
given.  That  at  that  time,  owing  to  the  finan- 
cial crisis  which  affected  the  whole  country, 
and  the  suspension  of  banks  and  refusal  of 
other  banks  to  loan  money,  It  was  found  to  be 
Impracticable  to  sell  the  sheep  without  a  great 
sacrifice;  and  It  Is  claimed  that  plaintiff  con- 
sented that  Blddle  should  exercise  his  discre- 
tion in  regard  to  selling,  and  that  he  did  not 
want  to  see  the  property  sacrificed.  However 
this  may  be,  there  Is  no  testimony  In  the  case 
tending  to  show  that  appellant  did  not  consent 
to  the  delay  In  selling  the  property.  Nor  do  I 
find  any  evidence  tending  to  show  that  the 
plaintiff  regarded  the  arrangement  between 
Marques  and  Blddle  otherwise  than  as  a  means 
of  raising  money  for  the  payment  of  hie  c4alm, 
or.  at  the  most,  as  additional  security  for  Its 
payment.  Nor  do  I  find  any  evidonce  that 
the  plaintiff  consented  to  "the  substitution  of 
a  new  debtor  In  place  of  the  old  one,  with  In- 
tent to  release  the  latter";  that  la,  that  the 
plaintiff  did  not  consent  or  agree  to  look  whol- 
ly to  the  sale  of  the  sheep,  or  to  release  the 
defendant  Rose  from  his  liability  as  surety 
upon  the  promissory  note.  Upon  these  ques- 
tions, therefore,  I  conclude  that  appellant) 
v.42r.no.2— 11 


having  consented  to  the  deli^  In  selling  the 
sheep,  was  not  released  as  surety,  and  that 
there  was  no  novation  of  the  obligation. 

Appellant  alco  contends  that  the  court  erred 
In  Its  third  Instructlcm  given  at  request  of  the 
plaintiff.  This  Inatructlon  la  as  follows:  "In 
order  to  establish  a  defense  set  up  by  defend- 
ant In  his  answer  herein,  defendant  Rose  must 
prove  by  a  preponderance  of  evidence  that  the 
plaintiff,  Plmental,  consented  to  the  postpone- 
ment of  the  sale  of  sheep  advvtlsed  by  Bid- 
die."  The  exception  to  this  Instruction  seems 
to  be  based  upon  the  theory  that  the  agree- 
ment between  Marques  and  Biddle,  and  the  as- 
sent of  plaintiff  to  It,  operated  of  itself  to  dis- 
charge appellant  as  surety.  We  have  already 
seen,  however,  that  there  was  no  novation, 
and  therefore  the  Instruction  Is  not  obnoxious 
to  the  criticism  of  apiwllant  It  Is  said,  how- 
ever, upon  this  point,  that,  "If  Rose  had  con- 
sented to  the  postimnement  of  the  sale,  a  dif- 
ferent question  would  be  jn^sented,  whicA  the 
Instmction  does  not  deal  with."  I  find  noth- 
ing In  the  bin  of  exceptions  which  indicates 
that  Rose  did  not  consent  to  the  postpone- 
ment of  the  sale,  nor  do  I  see  any  conflict  be- 
tween the  instruction  above  quoted  and  instruc- 
tion Na  6  given  at  request  of  defendant,  as  It 
is  certainly  very  dear  that.  If  there  were  In 
fact  a  novatlcai,  Rose  could  not  be  affected  by 
any  delay  In  disposing  of  the  sheep,  whether 
with  or  without  the  consent  of  the  plaintiff. 
Nor  did  the  court  err  in  refusing  to  give  the 
fourth  Instruction  asked  for  by  the  defendant, 
Inasmuch  as  said  hsstructlon  omitted  one  ma- 
terial fact  necessary  to  satisfy  the  legal  defini- 
tion of  novation,  namely,  that  the  agreement 
between  Marqnes  and  Biddle  should  not  only 
be  assented  to  by  the  plaintiff,  but  that  the 
plaintiff  consented  to  the  substitution  of  this 
obligation  for  the  obligation  evidenced  by  the 
promissory  note,  or  that  he  consented  to  take 
Blddle  as  a  new  debtor  In  place  of  the  appel- 
lant, whose  obligation  was  fixed  by  the  terms 
of  the  promissory  note;  and  that  with  iiie 
Intent  to  release  him.  The  court  further  In- 
structed the  Jury,  of  Its  own  motion,  as  fol- 
lows: "Bear  In  mind,  gentlemen  of  the  Jury, 
that  the  consent  of  the  plaintiff  to  the  substitu- 
tion of  one  contract  for  another  is  an  essential 
thing  In  the  actlcoi,  and  the  surrender  or  ex- 
tlngul^ment  of  the  note  la  another  essential 
thing."  This  InstructlOT,  It  la  contended,  Is 
erroneous,  and  that.  Inasmuch  as  the  evidence 
discloses  the  possession  of  the  original  note  by 
plaintiff,  the  Jury  must  have  kno^vn  there  luid 
been  no  surrender  of  the  note,  and  that,  there- 
fore, under  this  instruction,  they  were  bound 
to  find  for  the  plaintiff.  We  agree  with  coun- 
sel for  appellant  that  the  "surrender"  of  the 
note  was  not  essential  to  the  novation,  though 
by  novation  the  obligation  of  the  note  as  such 
would  be  "extinguished."  The  note  would 
only  remain  to  mark  the  extent  of  the  new  ob- 
ligation, and  would  have  no  legal  exlstem-e  be- 
yond that.  The  court  having  used  the  words 
"surrender  or  extinguishment"  in  this  connec- 
tion, tlie  Jury  could  not  have  beat  misled  by 
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the  use  of  the  word  "surrender."  The  Judg- 
ment appealed  from  should  be  affirmed. 

We  concor:   SEARLS,  C;  YAnCUEF,  O. 

HBNSHAW,  J.  For  the  reasoos  given  In 
the  foregoing  opinion,  the  judgment  appealed 
from  Is  afflrmed. 

TEMPLE,  J,    I  concur  in  the  jadgment 


(8  N.M.  187) 

BACA  T.  PEREZ,  Auditor,  et  fll.  (LABADIE, 
Intervener.    No.  604). 

(Saprcme  Court  of  New  Mexico.    Oct.  19, 
lfi95.) 

TaSBITORICa  —  LBOIBLATIVE  AUTHOBITT  —  COF- 
BTITUTIOKAL  LaW — DIVISION  OF  (JOVBRN- 
MEKTAL  PoWBK». 

1.  Act  Cong.  June  19,  1878,  making  appro- 

Sriation  for  the  compensation  of  territorial  of- 
cers  and  of  members  and  officers  of  territorial 

legislatures,  and  providing  that  no  greater  num- 
ber of  officers,  or  charge  per  diem,  ehall  be  paid 
or  allowed  by  the  United  States  to  any  terri- 
tory, was  not  intended  to  prohibit  the  legisla- 
tures from  employing  other  subordinates  than 
those  named  in  the  act,  and  providing  for  their 
payment  out  of  the  territorial  treasuries. 

2.  The  provision  that  the  acts  of  a  territori- 
al legislature  he  submitted  to  congress,  for  its 
approval,  and  that,  if  disapproved,  they  shall 
be  of  no  effect,  warrants  the  inferen(«  that 
where  an  act  has  been  brought  to  the  attention 
of  congress,  and  that  body  has  suffered  it  to  re- 
main without  disapproval  for  a  series  of  years, 
jt  approves  of  it* 

3.  Where  a  territorial  legislature  has  been 
In  the  habit  of  inroviding  for  lUrif  other  subor- 
dinate officers  and  servants  than  those  awarded 
it  in  the  act  of  congress  appropriating  its  ex- 
penses, and  congress  has  never,  in  terms,  dis- 
approved of  its  course,  the  territorial  courts  will 
not  assume  the  duty  of  declaring  unconstitu- 
tional an  act  appropriating  moneys  out  of  the 
territorial  treasury  for  the  paym^t  of  such  ad- 
ditional servants  and  officers. 

Appeal  from  district  court,  Santa  coun- 
ty; before  Justice  N.  B.  Laughlln. 

Bill  by  Celso  Baca  against  Demetrlo  Perez, 
as  auditor  of  public  accounts  for  the  territory, 
and  Rufus  3.  Palesi,  as  terrlttHrial  treasurer, 
for  an  Injunction  to  restrain  defendants  from 
expending,  under  a  certain  ra»lntion  of  the 
territwlal  legislature,  the  funds  of  the  terri- 
tory, In  which  proceeding  Tranqnlllno  Laba- 
dle  was  given  pamlsslon  to  Interrraie.  From 
an  cffder  granting  the  Injunction,  defendants 
a|q>eal.  ReTcrsed. 

The  regular  session  ot  the  31st  legislative 
assembly  of  the  territory  of  New  Mexico 
Iiassed  joint  resolution  Mo.  5,  and  the  same 
was  duly  approved  by  the  governor  on  the 
24th  day  ot  January,  1895.  This  joint  reso- 
lution provided  for  the  employment,  and  pay 
out  of  the  territorial  treasury,  of  subordinate 
officers  and  employee  in  and  about  the  legis- 
lature, in  addition  to  those  provided  for  and 
paid  under  and  by  act  at  oongress  approved 
June  19,  1S78.  On  January  25,  1895.  the 
romplalnant,  Celso  Baca,  flled  his  bill  of  com- 
plaint with  the  clerk  of  the  district  court  of 


the  First  judicial  district,  at  Santa  F«;  and 
alleged  that  he  was  the  owner  of  taxable 
property,  and  was  a  taxpayer  resident.  In  the 
county  of  Guadalupe,  in  said  tenltory  of 
New  Mexico,  and  that  he  brought  this  suit 
for  himself  and  in  behalf  of  aU  other  taxpay- 
ers of  the  twrltory;  and  prayed  for  an  order 
restraining  and  eojolning  the  said  defendant 
Demetrlo  Perez,  as  territorial  auditor  of  pub- 
lic accounts,  from  auditing  and  Issuing  his 
warrants  to  any  of  said  subordinate  officers 
and  employto  provided  for  in  joint  resolution 
Xo.  !>,  and  to  restrain  and  enjoin  Rufus  J. 
Palen,  as  territorial  treasurer,  from  paying, 
out  of  any  fnuds  In  his  hands  as  such  treas- 
urer, any  warrants  so  issued  In  payment  of 
services  performed  by  the  snbordlnateB,  offi- 
cers, and  employes,  as  proTlded  for  in  said 
joint  resolution  No.  0;  and  further  alleged 
that  the  legislative  assembly  had  no  power  or 
authwity  to  pass  said  joint  resolution,  for 
the  reason  that  the  same  is  In  contravention 
of  the  constitution  and  laws  of  the  United 
States.  The  court  thereupon  made  a  rule 
upon  tlie  defendants  to  show  cause,  if  any 
they  had,  why  an  Injunction  should  not  Issue 
as  pmyed  tor.  In  response  to  the  rule,  the 
defendants,  by  their  legal  adviser,  the  solic- 
itor general  ot  the  territory,  ffied  their  an- 
swer, admitting  the  truth  of  the  material  al- 
legations in  the  bill  tor  ttae  complainant,  and 
the  cause  was  submitted  on  bill  and  answo-. 
On  January  29,  1895,  the  court  granted  an 
order  for  an  injunction  restraining  and  en- 
joining the  defendants,  the  auditor  ot  public 
accounts  and  the  territorial  treasurer,  as  pray- 
ed tor  In  the  bill  of  complaint  Thereupon 
TranquUino  Labadie,  as  translator  and  one  of 
the  subordinate  officers  provided  tor  in  said 
Joint  rraolutlra,  appeared,  and  asked  leave  to 
file  an  intervening  petition,  to  be  made  a  par- 
ty defendant  in  the  suit,  which  leave  was 
granted.  Said  lAbadie  thereupon  flled  a  de- 
murrer to  the  bill,  and  a  motion  to  dissolve 
the  injunction.  The  donurrer  sets  out  that 
said  complainant  has  not  legal  capacity  to  In- 
stitute and  Busteln  said  suit;  that  the  bill  of 
complaint  does  not  contain  or  set  forth  any 
matter  of  equity  sufficient  to  authorize  the 
injunction  therein  prayed  for;  that  the  court 
had  not  jurisdiction  to  grant  or  issue  said 
writ  of  injunction  upon  the  matter  alleged  in 
said  bill;  that  the  said  court  had  not  Juris- 
diction to  grant  or  issue  the  said  injunction 
against  the  said  defendants,  the  said  auditor 
and  treasurer,  without  this  defendant,  and 
other  persons  directly  and  materially  inter- 
ested In  the  object  of  said  suit,  being  parties 
thereto;  and  that  the  said  bUl  of  complaint  Is 
Insufficient  In  law  to  authorize  w  maintain 
the  said  writ  of  Injunction. 

John  R.  McFie  and  E.  L.  Bartlett,  for 
appellants.  H.  U  Warren,  A.  B.  Pall,  and 
W.  B.  Chllders,  for  appellee. 

SMITH,  C.  J.  (after  stating  the  facts).  We 
will  proceed  directly  to  determine  whether 

Digitized  by  Google 


N.  M.) 


BACA  0. 


PEREZ. 


1G3 


the  legislature,  In  the  exercise  of  ita  legal 
ixjwer,  was  authorized  to  supplement  the  offi- 
cers provided  for  It  by  congress  with  em- 
ployes of  their  own  creation,  and  to  pay  them 
for  their  sen-teeti  out  of  the  territorial  treas- 
ury. A  recital  of  the  legislation  establishing 
New  Mexico,  and  of  certain  prorisiona  of 
congress  common  to  all  the  territories,  is  es- 
sential to  an  Intelligent  comprehension  of  the 
controversy.  Section  7  of  the  organic  act, 
approved  September  9,  1850,  enacts  that  *the 
legislative  power  of  the  territory  shall  extend 
to  all  rightful  subjects  of  legislation  consist- 
ent with  the  constitution  of  tlie  United 
States,  and  the  provisions  of  this  act"  Sec- 
tion 1851  (approved  September  9,  1850)  of  the 
Revised  Statutes  of  the  United  States,  appli- 
cable to  an  the  territories,  declares  that  "the 
legislative  power  of  every  twritory  shall  ex- 
tend to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  constitution  and  laws 
of  the  United  States."  By  an  act  approved 
January  23,  1873,  entitled  "An  act  regelating 
the  compensation  of  the  members  and  officers 
of  the  legislative  assemblies  of  the  several 
territories  of  the  United  States"  (section  XSoo 
of  the  Ilevised  Statutes),  it  was  declared  that 
"no  law  of  any  territorial  legislature  shall 
he  mode  or  enforced  by  which  the  governor 
or  secretary  of  a  territory  or  the  oiUcers  or 
members  of  any  territorial  legislature  shall 
I>e  paid  any  compensation  other  than  that 
provided  by  the  laws  of  the  United  States." 
By  the  same  act  the  subordinate  officers  of 
t-acb  branch  of  territorial  legislatures  are 
specified,  and  their  compensation  fixed.  This 
provision  (section  1861,  Rev.  St.  U.  8.)  is  as 
fbllow^s:  "Tlie  subordinate  officers  of  every 
branch  of  the  legislative  assemblies  shall  con- 
HlBt  (HT  one  chief  clerk;  who  sliall  receive  a 
compensation  of  ^.00  per  day;  and  of  one 
assistant  clerk;  one  enrolling  clerk;  one  en- 
grossing clerk;  (me  Bn-geant-at-arnis;  one  door 
Iteeper;  one  messenger  and  watchman,  who 
shall  receive  a  compensation  of  $5.00  per  day 
(luring  the  sessions,  and  no  charge  for  a 
KTeater  number  of  officers  and  attendants,  or 
any  larger  per  diem  shall  be  allowed  or  paid 
by  the  United  States  to  any  teiTltory."  An 
act  approved  June  19,  1878,  entitled  "An  act 
nuking  appropriations  for  legislative,  execu- 
tive and  Judicial  expenses  of  the  government 
for  the  fiscal  year  ending  June  30tb,  187t), 
and  for  other  purposes,"  repealed  section 
1861,  differently  entitling  some  of  the  sub- 
ordinate officers,  and  reducing  the  compensa- 
tion of  some;  but  the  restriction  of  said  sec- 
tion 18CI,  to  wit,  "that  no  charge  for  a  great- 
er number  at  officers  or  attendants,  or  any 
larger  per  diem  shall  be  allowed  or  paid  by 
the  United  States  to  any  territory,"  was  re- 
eoacted  in  the  words,  "and.  no  greater  num- 
ber of  officers  or  charge  per  diem  shall  be 
paid  or  allowed  by  the  United  States  to  any 
territMT." 

It  will  be  obRMrred  that  the  organic  act 
did  not  sped^  the  officers  of  the  legtslature, 
or  their  compensation.    It  did  not  inhibit 


payment*  In  addition  to  that  allowed  by  the 
United  States,  eitlier  to  the  governor,  secret 
tary,  members  of  the  lej^slature,  or  its  offi- 
cers. Nor  did  any  act  of  congress  special  to 
New  Mexico,  or  common  to  all  the  territories, 
until  January  23,  1S73,  forbid  such  appropri- 
ation of  the  territorial  fuuds,  or  enumerate 
the  officers  allowed  and  to  be  paid  by  the 
United  States.  It  is  logical  to  conclude — 
as  remedies  are  not  provided,  except  to  cure 
evila— that  the  legislators,  In  the  exercise  of 
their  power,  had  regarded  payment  to  them- 
selvtfs  and  their  officers,  and  the  oflicers  of  the 
other  branches  of  the  government,  out  of  the 
territorial  treasury,  as  rightful  legislation, 
and  that  congress,  though  recognizing  the 
power  OS  existing,  did  not  regard  It  legiti- 
mate for  tnistees  of  public  funds  to  apply 
them  to  their  own  advantage,  and  Imposed 
the  restriction  to  prevent  the  continuance  of 
such  abuse;  but  it  does  not  appear  that  fur^ 
ther  restraints  as  to  the  disposition  of  the 
territorial  funds  were  deemed  either  essential 
or  legitimate.  Congress  by  the  act  of  Janu- 
ary 23,  1873,  constrained  due  regard  by  pub- 
lic servants  of  their  obligations  by  the  pre- 
vention of  the  application  of  the  funds  in 
their  custody  to  their  own  benefit,  and  noti- 
fied the  legislatora  that  it  would  furnish  cer- 
tain officers,  at  certain  compensatloD,  and 
that  no  greater  number,  or  greater  charge 
per  diem,  would  be  paid  or  allowed  by  the 
United  States.  Neither  the  number  nor  the 
pay  of  the  officeta  having  been  before  speci- 
fied, congress  was  bound  by  the  acts  of  ita 
authorized  ag«it8  in  their  OTgonimtlon  and 
operation;  and  it  became  imperative,  con- 
sequently, to  limit  the  liability  of  the  United 
States  for  the  expenses  of  these  bodies.  No 
UmitatkmB,  however,  upon  the  legislatures, 
were  expressed  either  in  the  act  of  1873  or 
that  of  1878;  and  it  Is  difficult.  If  not  ration- 
ally impossible,  to  Infer  that,  in  exempting 
the  United  States  treasury,  congress  simul- 
taneously contemi^ted  a  protectorate  ovw 
tl>e  flBCB  (rf  the  territories.  No  legishition  of 
this  nature  exists,  and  It  cannot  be  created 
by  Judicial  Implication.  If  a  casus  omissus, 
the  deficit  cannot  be  sut^lled  by  tlie  courts. 
An  intention,  if,  In  the  opinion  of  the  court, 
ffiitertalned  and  not  expressed  by  the  legis- 
lature, is  quod  volult  non  dixit,  and  cannot 
be  enforced.  Courts  cannot  assume  the  func- 
tions of  legislatures.  But  no  matter  what 
the  stataii,  congress,  advising  the  territorial 
legifdatures  that  only  those  officers  author- 
tzed  by  It  would  be  pafd  by  the  TTnited  States, 
warned  them  that.  If  other  persons  Were  em- 
ployed or  appointed,  they  would  not  be  rec- 
ognised as  claimants  against  the  United 
States  treasury,  and  no  provision  would  be 
made  for  them.  It  may  be  said  that  con- 
gress served  a  caveat  upon  the  legislatures, 
that  at  their  own  risk  would  th^  engage 
other  subordinates  than  tiioae  enumerated; 
and  It  Is  submitted  that  a  notice  not  to  act 
Is  a  recognition  of  the  power,  as  a  right,  to 
■fit,  where  the  right  ami  power  to  restrain 
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spedflcallr  exist  In  a  mperior,  and  Ii  not  ex- 
ercised. Congress  Intended  to  fort>ld  pay- 
ment, otber  than  that  allowed  bj  the  United 
States,  to  the  governor,  the  secretaiy,  and 
menibera  and  officers  of  the  legislature,  and 
did  It,  unequivocally.  It  intended  to  11ml*-. 
the  officers  to  be  paid  out  of  the  iJnltecl 
states  treasury,  and  did  It,  distinctly.  But 
did  not  clearly,  or  by  logical  Implication,  pro- 
hibit the  employment  of  other  subordinates, 
nnd  provision  for  their  payment,  by  the  leg- 
'slatures,  and  therefore  the  conclusion  seems 
iiresistible  that  they  did  not  intend  to  re- 
strict the  legislatures  In  the  exercise  of  their 
discretion  as  to  their  necessities.  It  may  be 
readily  conceived  that  congress,  having  fur- 
nished the  aid  It  deemed  essential,  recognized 
It  as  wise  not  to  interfere  with  the  legisla- 
tures in  furthOT  providing  for  themselves 
if  necessity  should  develop.  The  legislatures 
of  territories  are,  relatively,  as  absolute 
M'ithin  their  limits  as  are  those  of  the  states. 
The  latter  are  restrained  by  their  constitu- 
tions and  the  constitution  of  the  United 
States;  and  the  others,  by  the  constitution 
of  the  United  States,  and  the  laws  in  pursu- 
ance thereof,  which  is  but  the  constitution, 
in  effect  Legislatures  of  the  states  are  a 
law  unto  themselves,  within  the  provisions 
of  their  constitutions;  and,  in  their  organl- 
eations,  they  are  the  arbiters  of  their  wants. 
JjeglBlatures  of  t^rltories,  though  depend- 
ents and  subjects  of  congress,  are,  except  a& 
restricted  by  the  constitution,  aud  the  stat- 
utes applicable  to  them,  unrestrained  In  their 
right  to  organize  and  provide  for  themselvps. 
Imposera  of  taxes,  their  dlsbursers,  and  ab- 
solute over  them,  except  In  the  right  to  apply 
tljem  to  the  increase  of  their  compensation, 
or  tliat  of  their  officers  and  the  officers  of  the 
other  branches  of  the  governments,  it  seems 
a  seqoitnr  too  cogent  to  be  denied  that  It  is 
rightful  that  they  should  be  permitted  to 
provide  themselves  with  the  subordinates 
they  may  con^der  Indispensable,  or  even  con- 
trlbntlTe,  to  the  satls&ctory  performance  of 
tlielr  duties.  Absolute  In  their  control  of 
public  foods,  to  the  extent  of  consigning; 
them,  In  bimdreds  of  thoasands,  to  the  conr 
stmction  of  public  buildings,  caplh^  poil- 
tcntlarles,  universities,  asylums,  and  other 
Instltntlons,  they  are  yet.  It  Is  contended, 
estoi^ed  from  the  disbursement  of  but  a  tri- 
fle, relatively,  that,  in  their  Judgment,  is  re- 
qnlred  for  the  execution  of  their  trust  Such 
a  dedncUra  seems  Incompatible  with  soond 
reasoning.  It  is  sulnnltted  that  tb»  correct- 
ness of  the  foregoing  view  has  been  demon- 
strated by  the  contlnoons  action  of  congress. 
It  Is  fundamental  that  congress,  not  rejecting 
territorial  legMatlon,  approres  It,— the  corol- 
lary of  the  statute  which  requires  the  sub- 
mlaston  of  the  acts  of  the  lesislature  to  cou- 
KTcsSf  and  declares  that  *1f  disapproved  they 
shall  be  null  and  of  no  effect" 

Judge  Oooley,  In  bis  work  on  Constitutional 
Tilmltatlons  (page  84,  note),  in  regard  to  ter- 
ritorial legislation,  declares:  "The  legisla- 


tion, of  course,  must  not  be  In  conflict  with 
the  law  of  congress  conferring  the  power  to 
legislate;  but  a  variance  from  it  may  be  sup- 
posed to  be  approved  by  that  body,  If  suf- 
fered to  remain  without  disapproval  for  a 
series  of  years,  after  being  duly  reported  to 
it."  The  supreme  court  of  the  United  States, 
In  passing  upon  the  Utah  jury  law,  says: 
"The  simple  disapproval  by  coDj:ress,  at  any 
time,  would  have  annulled  it  It  Is  no  un- 
reasonable Inference,  therefore,  that  it  was 
approved  by  that  body."  Clinton  v.  Bngle- 
brecht,  13  Wall.  446,  The  same  tribunal  de- 
clares, "In  a  case  of  a  doubtful  and  ambigu- 
ous law,  contemporaneous  construction  of 
those  who  have  been  called  upon  to  carry  It 
Into  effect  Is  entitled  to  great  respect."  Ed- 
ward's Lessee  v.  Darby,  12  Wheat.  210; 
Hahn  v.  U.  S.,  107  U.  S.  406,  2  Sup.  Ct  494. 
In  the  case  of  Lyons  v.  Woods,  153  U.  S.  649, 
14  Sup.  Ct.  959,  the  supreme  court  of  the 
United  States  placed  the  refusal  to  Inquire 
Into  the  organization  of  the  25th  legislative 
assembly  of  New  Mexico  on  the  ground  that 
the  attention  of  congress  was  called  to  the 
circumstances  of  its  organization.  It  Is  his- 
torical that  the  territorial  legislatures  have 
persistently  pursued  the  practice  of  creaUng, 
for  their  service,  subordinates,  in  addition  to 
those  named  by  congress;  and  being  cogni- 
zant of  this  action,  through  the  submission 
of  their  laws  as  required  by  organic  acts, 
congress  has  not  disapproved  or  condemned 
It;  not  denied  the  right  or  censured  Its  ex- 
ercise, even  If  excessive.  If  wrong.  It  has 
been  i>ermitted  to  pass  current  as  law  by 
ccHupetent  and  controlling  authority,  and 
must  be  accepted  as  affirmation  tantamount 
to  congressional  decree.  Says  the  supreme 
court  of  tbe  United  States:  *Tb»  simple 
disapproval  by  congress,  at  any  time,  would 
have  annnUed  it  [Utah  Jury  law].  It  la  no 
unreasonable  inferraice,  ibereton,  that  It  was 
approved  by  that  body."  Clinton  t.  Bngle- 
brecht  13  Wall.  445.  Acqnlescaice  a  par- 
ty who  might  have  repudiated  Is  ratification. 

Again,  the  ivacttce  of  congress  in  ibe  prm- 
Ises  must  be  regarded  as  Its  law  upon  the 
subject  Its  acts  Indicate  Its  IntoitiMi,  and 
are  the  ctmstmetlon  of  Its  eoactmoits. 
"Usages  long  established  and  followed  have, 
to  a  great  extent  the  efficacy  of  law.  In  all 
countries.  Tb^  control  tbe  constmctloii, 
and  qualify  and  limit  the  force,  of  posItlTe 
enactments."  SUd^  t.  Orandjean,  111  U.  & 
424.  4  Sup.  Ct  476.  It  must  be  otmeeded 
that  tbe  custom  of  adding  to  tb^  staff  by 
the  territorial  legislatures  has  prevailed  In- 
definitely, and  without  Intermption,  with  tbe 
consent  of  congcem.  In  that  it  has  not  <U8- 
sented;  and  It  has,  omsequently.  obtained 
the  force  ot  law.  Says  Mr.  Justice  Story. 
**Tbe  true  and  approiKlate  office  of  a  nsi^ 
or  custom  is  to  interpret  the  otherwise  inde- 
tenninate  intentions  of  partlee.'*  Won  it 
admitted  that  tbe  intentlim  of  oongress  in 
limiting  the  snbordlnates  to  be  paid  by  the 
United  States  did  not  distinct^  signify  tts 
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purpose  as  to  the  right  of  the  legislatures  to 
Increase  them,  and  compensate  them  out  of 
the  funds  under  their  control,  it  is  palpable 
that.  In  falling  to  dIsapproTe  such  employ- 
ment for  a  series  of  years,  tt  established  an 
undisputed  usage,  which  must  be  regarded 
as  its  interpretation  of  Its  measure.  Long 
and  continued  usage  furnishes  a  contempora- 
neous construction  which  must  prcTall.  l<eg- 
islatures  having  assumed  and  exercised  for 
a  protracted  period  the  right  to  engage  ad- 
ditional subordinates,  and  congress  having 
contiauously  acquiesced  in  its  exercise,  the 
construction  has  been  practically  declared, 
and  doubt  cannot  obtain.  Reason  and  prac- 
tice uniting  in  a  conclusion,  It  would  seem 
that  it  la  impregnable. 

But,  for  the  sake  of  argument,  let  it  be  ad- 
mitted that  the  construction  of  the  statutes 
under  cousideration,  notwithstanding  the  ac- 
tion of  congress  as  above  recited.  Is  problem- 
atical. It  is  adjudicated  that  the  constitu- 
tionality of  a  law  Is  to  be  presumed,  that  rea- 
sonable doubts  must  be  solved  In  favor  of  leg- 
telatlTe  action,  and  that  courts  should  sustain 
It,  when  not  clearly  satisfied  of  its  Invalidity. 
Cooley,  Const.  Lim.  In  Fletcher  v.  Peck,  6 
Craneh,  128,  Chief  Justice  Marshall  declared, 
"The  opposition  between  the  constitution  and 
the  law  should  be  such  that  the  judge  feels 
a  dear  and  strong  conviction  of  their  Incom- 
patibility with  each  other."  Mr.  Justice  Wash- 
ington, in  Ogden  t.  Saunders,  12  Wheat.  213. 
8^d,  "It  is  but  decent  reject,  due  to  the  wis- 
dom, the  Integrity,  and  the  patriotism  of  the 
le^slattve  body  by  which  any  law  Is  passed, 
to  presume  In  favor  of  its  Talldlty  until  its 
violation  of  the  constitution  Is  proved  beyond 
all  reasonable  doubt."  If  the  legislature  con- 
ceived any  doubts  as  to  the  legality  of  its  ac- 
tion, it  solved  them  In  its  favor;  and  the 
courts,  if  sharing  in  such  doubts,  must  simi- 
larly determine  them.  If  such  is  the  princi- 
ple controlling  courts  In  the  constmctton  of 
statutes  generally,  a  fortiori  must  it  prevail  as 
to  enactments  personal  to  the  legislatures, 
their  organization  and  requirements.  Sole 
Judges  of  the  qualifications  of  their  members, 
it  would  seem  they  are  not  less  competent  to 
settle  for  themselves  the  extent  of  their  neces- 
sities, and  the  number  of  subordinates  to  meet 
them.  It  appears,  then,  that  the  right  of  the 
legislature  to  equip  itself  to  Its  satisfaction  Is 
sustained  by  principle  and  practice,  by  con- 
gress and  the  courts.  If  the  practice  originat- 
ed in  error,  congress  is  responsible  for  not 
correcting  it,  and  the  error  has  existed  so 
long,  and  been  so  common,  it  must  have  the 
f<u-ce  and  effect  of  law  until  legally  corrected, 
— not  by  judicial  legislation,  however;  not  by 
the  intrusion  of  courts  into  the  portals  of  a 
co-ordinate  department  of  the  government,  su- 
preme In  the  exercise  of  authorized  func- 
tions; bnt  by  congress,  omnipotent  over  the 
leglBlatixres,  to  control  them,  either  enlarging 
or  abridging  their  powers.  In  Miners'  Bank 
of  Dubuque  v.  State,  12  How.  7,  the  supreme 
court  Bays,  "It  aeons  to  us  ttiat  the  control  of 


these  territorial  governments  appertains  to 
that  branch  of  the  government  which  creates, 
and  can  change  or  modify  them  to  meet  Its 
views  of  public  policy,  viz.  the  congress  of  the 
United  States." 

Ours  Is  a  government  of  co-ordinate  dejwurt- 
ments,  each,  within  Its  sphere,  absolute,  and 
exempt  from  supervision  of  the  others;  and 
the  invasion  of  either,  within  the  domain  of 
the  other,  is  an  infraction  dangerous  to  the 
preservation  of  the  genius  of  our  InstltutlonB, 
and  cannot  be  tolerated.  Better  the  abuse  of 
power  by  one  branch  than  the  assumption  of 
power  by  another.  Courts  are  disposed  to 
amplify  their  Jurisdiction,  even  to  the  extent 
of  encroaching  upon  the  prerogatives  of  their 
co-ordloates,  and,  if  not  confined  to  their  pre- 
scribed limits,  would  destroy  the  equilibrium 
of  our  political  fabric  by  undue  aggression. 
If  injustice  has  been  perpetrated  by  one  de- 
partment, less  the  evil  of  enduring  it  than 
the  attempt  to  correct  It  by  another  arrogating 
to  itself  a  province  in  derogation  of  fund:i- 
mental  doctrine.  If  it  be  permitted  to  the 
Judicial  department  to  revise  the  legislative, 
the  one  is  subordinate  to  the  other,  its  dignity 
loss,  and  departures  In  contravention  of  our 
political  tenets  will  be  committed.  If  courts 
can,  by  construction,  circumvent  legislatures 
in  organizing  themselves,  It  will  be  difficult 
to  impose  a  limit  to  Interference  by  such 
methods.  If  courts  can  inject  phraseology  in- 
to statutes  to  Impart  an  imiwrt  tmexpress- 
ed,  serious  complications  will  ensue.  Legisla- 
tures create  courts  and  judges,  not  to  direct 
'their  actions,  but  to  enforce  their  will;  and 
they  cannot  assume  judicial  functions  to  re- 
form Judicial  abuses,  but  must  cure  incm, 
either  by  the  removal  of  the  offenders  by  Im- 
peachment, or  by  legitimate  legislation.  The 
Judiciary,  jealous  of  their  prerogatives,  and 
zealous  In  their  maintenance,  should  scrupu- 
lously abstain  from  infringing  upon  those  of 
the  associate  departments,  that  each  m.\y 
move  in  Its  orbit  harmoniously  with  tiie  otn- 
ers.  Excesses  may  be  committed,  even  to  the 
extremity  of  corruption;  Judgment  may  err, 
to  the  degree  of  folly;  pnbUc  interest  may  be 
sacrificed,  to  extent  criminal,— by  legiala tores, 
in  the  exercise  of  their  powers;  but,  neverthe- 
less, it  would  be  assumption  for  the  courts 
to  impugn  their  motives,  or  to  aasalt  the  policy 
of  their  acts,  and  usurpation  of  authority  to 
attempt  to  restrain  their  discretion.  Endow- 
ed with  power,  the  legislatures  of  states  are 
reeponsible  to  the  people;  of  territories,  to 
congress,— to  whom  they  owe  their  existence, 
for  Its  proper  exercise;  and  the  courta  are 
estopped  from  inquiring  Into  the  wisdom  of 
their  action.  It  is  a  primary  principle  that 
that  system  of  law  is  best  which  confides  as 
little  as  possible  to  the  discretion  of  ttie  judge; 
that  Judge  the  best  who  reUes  as  little  as  pos- 
sible on  his  own  opinion. 

This  exposition  of  the  relations  of  the  de- 
partments of  our  government,  If  orthodox,  is 
as  true  of  the  territories  as  of  the  United 
States  and  the  states.   Congress,  in  the  exer- 
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,dae  of  Its  power  to  dispose  of,  and  make 
needful  rules  and  regulations  respecting,  tbe 
t^torles  of  the  United  States,  created  terri- 
torial goTemments,  consisting  of  executive,  Ju- 
dicial, and  legislatlTe  departments,  and  con- 
ferred upon  them  general  leglslatiTe  power, 
and,  in  adopting  the  forms  of  the  federal  and 
state  systems,  Incorporated  with  them  the  the- 
ories of  such  autonomies.  In  Clinton  v.  Engle- 
.brecht,  13  WaU.  413,  it  is  said:  "In  aU  the 
territories,  full  power  was  given  to  the  le^s- 
laturtt  over  all  ordinary  subjects  of  legislation. 
The  terms  in  which  it  was  granted  were  vari- 
ous, but  tbe  import  was  the  same  In  all."  In 
the  same  case  it  is  said,  "The  theory  upon 
which  the  various  governments  for  portions  of 
the  territOTy  of  the  United  States  have  bera 
organized  has  ever  been  that  of  leaving  to  the 
luliabltants  all  the  powers  of  self-government 
consistent  with  the  supremacy  and  supervi- 
sion of  national  authority,  and  with  certain 
fundamental  principles  established  by  con- 
gress." In  Hornbuckle  v.  Toombs,  18  Wall. 
G^,  it  is  said:  "As  a  general  tning,  subject 
to  the  general  scheme  of  local  gorerument 
chalked  out  by  the  organic  act,  and  such  spe- 
cial provisions  as  ore  contained  therein,  the 
local  legislature  has  been  intrusted  with  the 
enactment  of  the  entire  aj'stem  of  municipal 
law,— subject,  also  however,  to  the  right  of 
congress  to  revise,  alter,  and  revoke  at  its  dis- 
cretion. The  powers  thus  exercised  by  the 
territorial  legislature  are  nearly  as  extensive 
as  those  exei*clsed  by  any  state  legislature." 
(Jougress,  in  deference  to  tlie  spii-lt  of  our  peo- 
ple, and  to  relieve  themselves,  have  endowed 
the  territories  with  the  right  of  self-goveni- 
ment,  and  subjected  them  to  but  few  restric- 
tions. Authorized  to  legislate,  it  Is  inevitable 
that  they  shall  determine  upon  the  subjects 
for  their  action,  within  prescribed  Hiultatlous; 
and  it  Is  consequential  tliat,  because  they 
act,  the  subject  Is  prima  facie  rightful.  The 
executive  cannot  dictate  subjects,  but  may 
recommend  them.  j.he  courts  can  do  neither. 
Theirs  is  the  function  to  administer  the  laws, 
"lligbtful,"  as  a  qualUicatiou  of  "subjects  of 
legislation,"  is  a  synonym  for  legitimate,  and 
docs  not  signify  just,  ktgislation.—leglslatiou 
consonant  to  justice.  A  subject  may  be  right- 
ful, but  legislation  upon  it  may  be  wrongful, 
in  that  it  may  be  in  excess  of  power;  in  that 
it  may  transcend  the  limitations  of  the  consti- 
tution and  laws.  It  may  be  legal  for  a  terri- 
torial Ic'gtslatui'e  to  consid(>r  a  subject,  but  the 
enactment  may  be  extrajurisiUctiomil;  and 
the  courts,  without  infringing  upon  the  privi- 
lege of  the  legislature  to  elect  Its  Rubjects, 
may  declare  that  the  limitations  imiKMcd  by 
the  constitution  and  laws  have  been  disregard* 
ed.  Siiys  Ctioley:  "The  rule  of  law  upon  this 
subject  aiu'cars  to  be  tliat,  except  where  the 
constitution  has  imiKJSed  limits  upon  the  leg- 
islative irawer,  it  must  be  considered  as  prac- 
tically absolute,  whether  It  operate  according 
to  natm'al  justUv,  or  not.  In  any  |>articular 
case.  The  courts  are  not  the  guanliaus  of 
the  rights  of  the  people,  except  as  those  rights 


are  secured  by  some  constitutional  provlstm 
which  comes  within  the  judicial  cognizance. 
The  protection  against  unwise  or  oppressive 
legislation,  within  constitutional  bounds,  is  by 
an  ai)i>eal  to  the  justice  and  patriotism  of  the 
representatives  of  the  pe<9le.  If  this  bil,  the 
people,  In  their  sovereign  capacity,  can  correct 
the  evil,  but  courts  cannot  assume  their  rights. 
The  judiciary  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  the  consti- 
tution. It  cannot  run  a  race  of  opinions,  up- 
on pobits  of  right,  reason,  and  expediency, 
with  the  lawmaking  power.  Any  legislative 
act  which  does  not  encroach  upon  the  powers 
apportioned  to  the  other  departments  ot  the 
government,  being  prima  fade  valid,  must  be 
enforced,  unless  restrlctiona  upon  the  legisla- 
tive authority  can  be  pointed  out  in  the  consti- 
tution, and  the  case  ^lown  to  come  within 
them." 

It  cannot  be  pretended  that  the  resolution 
under  consideration  Is  any  encroach  men t  iqwn 
the  powers  apportioned  to  either  the  executive 
or  judicial  departments  of  the  territorial  gov- 
ernment It  having  been  declared  by  the  su- 
preme court  of  the  United  States  that  the 
powers  conferred  by  congress  upon  territorial 
legislatures,  and  exercised  by  them,  are  n^rly 
08  extensive  as  those  exercised  by  state  legis- 
latures, it  must  be  conceded  that  the  forego- 
ing law  Is  not  less  the  rule  for  the  one  than 
for  the  other.  Both  are  practically  absolute, 
within  the  prohibitions  prescribed.  Congress 
having  bestowed  upon  the  tei-ritorlal  legisla- 
tures powers  but  little  less.  If  any,  than  thoBQ 
inherent  In  state  legislatuivs,  it  follows  that 
the  said  bodies  occupy  a  relation  to  the  other 
departments  of  teiTltoriol  governments  corre- 
sponding to  tliat  which  has  prevailed  in  the 
states  since  the  foundation  of  the  government 
There  has  been  no  adjudication  by  the  su- 
l)reme  court  of  the  United  States  autagoulziug 
this  as  the  stotus  of  territorial  legislatures, 
and  dedsions  of  subordinate  tribunals  In  ccm- 
flict  must  be  regarded  as  erroneous.  A  court 
that,  In  oonsti-uing  the  pi-ovlslous  of  the  or- 
ganic law  conferriug  power  on  a  territorial 
legislatme,  applies  the  rules  of  coi^raction 
api'licablu  to  similar  provisions  In  municipal 
cliartei-s,  so  conceives  the  nature  of  territorial 
legislatures  that  It  logically  adopts  a  rule  of 
construction  toe  territorial  statutes  more  rigor- 
ous, less  liberal,  than  for  laws  made  by  state 
legislatures,  cluiraetcrlzed  as  so^-creign,  though 
tbey  do  not  possess  the  attributes  of  such  su- 
preuwicy.  The  supreme  court  of  Utah,  In  this 
assumption,— to  be  found  in  Territory  v.  Dan- 
iels, Zl  Pac.  lo9,  and  Ellison  v.  Undford,  25 
Puc.  741,— enunciates  an  aimmoly.  Tbe  su- 
preme eom-t  of  the  United  States  has  not  so 
degraded  territorial  legislatures,  nor  Is  there 
any  decisionof  thiitaugust  tribunal  even  faint- 
ly suggesting  such  Inferior  status  for  them. 
Territorial  legisloturos  coufer  charters,  create 
coriMjmtloiis,  The  cluirters  involved  In  Ter- 
ritory* V.  Daniels  (l.'tah)  22  Pac.  159,  and  Elli- 
sou  V.  Liudford  (Utah)  2.1  l*ac.  744,  were  ad- 
Judged  uucuusUtutloual  because,  in  the  exten- 
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Blon  of  corporate  limits,  lands  miles  from  tbe 
town,  and  not  advantaged,  were  heavily  tax- 
ed, and  private  property  was  thus  taken  with- 
out compensation.  Had  the  charters  been 
granted  by  congress  they  would  have  been 
declared  rotd,  by  similar  adjudication,  for 
the  rame  reason.  The  supreme  court  of  the 
United  States.  In  LlndfOTd  r.  EIllMon,  153  V. 
S.  509,  15  Sup.  Ct  170,  recited  the  fttcts  and 
rulings  of  the  cause  of  Ellison  y.  Llndford, 
In  the  court  below,  but  did  not  ap^ve  the 
dicta  contained,  or  pretend  to  consider  them, 
and  sdmply  sustained  the  motion  to  dismiss 
for  want  of  Jurisdiction.  It  must  be  recog- 
nized that  the  supreme  court  would  not  In- 
fcrcntlally  recede  from  Its  position  that  the 
imwers  exercised  by  territorial  legislatures 
are  nearly  as  extensive  as  those  exercised  by 
the  legislature  of  any  state. 

Imbued  with  the  views  we  have  enunciated, 
and  endeavored  to  fortify  by  reason  and  au- 
thority, we  have  reached  the  conclusion  that 
the  power  of  the  legislature  to  act  for  Itself 
la  providing  subordinates  bi  addition  to  those 
furnished  by  congress  has  not  been  reRtrlcted, 
either  expressly  or  byintendment.byanyactof 
congress,  and  consequently  that  the  Joint  reso- 
lution under  consideration  is  an  enactment 
within  the  power  and  discretion  of  the  legis- 
lature, under  the  organic  act,  and  cannot  be 
annulled  by  the  courts.  We  beg  to  refer  to 
the  decMon  of  the  supreme  court  of  Oklaho- 
ma (Bralthwalte  t.  C'amen)n.  3S  Pac.  10S4) 
for  a  well-considered  analysis  of  the  acts  to 
which  we  have  referred,  and  a  vigorous  sup- 
port of  our  concltisions.  The  Judgment  of 
the  lower  court  Is  therefore  reversed,  and  It  Is 
hereby  decreed  that  an  order  dissolving  the 
Injunctiw  granted  sluil!  be  duly  entered  v^a 
the  Journal  of  this  court. 

COLLIER,  HAMILTON,  and  BAXTZ,  JJ., 
concur. 


(8N.M.  au) 

TERRITORY  ex  rel.  CURRY  v.  PEREZ, 

Auditor,  et  al, 

(Supreme  Court  of  New  Mexico.    Oct  18, 
18850 

Error  to  district  court,  Santa  F6  connty;  he- 
fon>  .Tnfitice  N.  B.  Ijiughlin. 

Bill  by  George  Curry  against  Demetrio  PereK, 
as  auditor  of  public  accounts  for  the  territory, 
and  KufuB  J.  Palen,  as  territorial  treasurer,  for 
an  injunction  to  restrain  defentlnnts  from  ex- 
pendlnfif,  under  a  certain  resolution  of  a  ter- 
ritorial legialature,  the  funds  of  the  territory, 
in  wlUcb  procfodinK  Trauquilino  Labadie  was 
given  penniaaiou  to  intervene.  Petitioner's 
lirayer  was  granted,  and  from  an  order  grant- 
Idk  the  injunction  defendants  bring  error.  Re- 
versed. 

H.  L.  Warren,  A.  B.  Fall,  and  W.  B.  Child- 
era,  for  plaintiffs  in  error.  E.  L.  Bartlett,  for 
defendant  in  error. 

COLLIER.  J.  The  above  action,  in  another 
form,  involves  precisely  the  same  goestiona  as 
were  determined  in  the  equity  suit  uf  Baca  v. 
Peres  (No.  601;  decided  at  this  term  of  the 


court)  42  Pnr.  102.  Tlie  reasoning  In  that  case 
applies  e^jnally  to  this,  and  therefore  no  sepa- 
rate opinion  is  filed  in  this  ease,  but  for  the 
reations  net  out  in  the  opinion  in  that  case  the 
present  cnse  will  be  reversed. 

HAMILTON  and  BANTZ,  3J.,  concur. 


(i  N.U.  [Gild.]  flSS) 

UNITED  STATES  v.  GAVYN  et  al.» 

(Supreme  Court  of  New  Mexico.    Jan.  28, 188a) 

Constitution  A  I.  Law— IiFOislatitb  Poweb — Da- 
CBBB  IN  Vacation— Time  Applicatiok 
roK  WiiiT  OP  Eititoii. 

1.  Act  Feb.  13,  1880  (Comp.  Laws,  §  1829), 
providing  that  the  district  courts  shall  be  at  all 
times  In  sprbIoq  and  open  at  any  place  in  the  din- 
trict  where  the  ja<lKe  may  be  for  the  purpose  of 
hearing  and  detemuiiine  motions,  rendering  final 
decn>f»  in  equity,  etc.,  iB  withlu  the  powers  con- 
ferred by  the  orcinic  acts. 

2,  Under  Comp.  Laws,  f  1829,  authorizing 
district  courts  to  render  Snal  decrees  in  vacation, 
whi-re  a  dcorcc  is  so  entered,  and  it  contains  no 
recital  that  it  is  to  become  final  at  a  future  term 
of  court,  the  time  within  which  a  writ  of  «Tor 
must  be  sued  out  begins  to  nm  from  the  time 
of  rendition,  and  not  from  the  last  day  of  the 
next  regular  term. 

Error  to  First  Judicial  district  court;  before 
Justice  T.  B.  Axtell. 

Action  by  the  United  States  of  America 
against  John  Gwyn  and  others  to  vacate  a 
patent  issued  to  defendant  Gwyn  for  a  tract 
of  mineral  land  patented  as  agricultural  land, 
in  which  there  was  a  decree  for  defendants, 
and  complainant  brought  error.  Defendants 
move  to  quash  tlie  writ  of  error,  and  strike 
the  case  from  the  docket,  on  the  groimds  that 
the  writ  was  not  sued  out  within  one  year 
from  the  date  of  the  final  decree,  and  the  su- 
preme court  has  no  Jurisdiction.  Motion 
granted. 

N.  B.  LaughUn.  and  Flake  &  Wairen,  tor 
the  United  States.  GHdersleeTe  &  Knaebd, 
for  defendant  in  arror  WlIllstHi. 

REEVES,  ,T.  On  tbe  26th  day  of  Decem- 
ber, 1883,  the  United  States,  by  Its  att(»iiey 
general,  lAstltuted  this  suit  to  vacate  a  patent 
to  the  defendant  John  Gwyn  for  a  tract  of 
mineral  land,  patented  as  agricultural  In  char- 
acter, as  described  In  the  bill  of  complaint 
The  district  court  dismissed  the  bill,  and  the 
complainant  has  brought  the  case  Into  this 
court  by  writ  of  error.  The  motion  of  the  de- 
fendants in  error  to  quash  the  writ  of  error, 
and  strike  the  case  from  the  docket,  is  upon 
the  ground  tliat  this  court  had  no  Jiulsdlc- 
tiou  of  tbe  ease,  and  because  the  writ  of  er- 
ror was  not  applied  for  or  sued  out  within 
one  yeur  from  the  date  of  the  final  decree  In 
the  court  below.  Tlie  writ  of  error  was  sued 
out  January  lii,  1886,  returnable  to  the  Jan- 
uary terra,  18S7,  of  this  court  The  praecipe 
for  the  writ  of  error  bi'ars  the  same  date  of 
tlie  writ.    On  the  Itth  day  of  October,  1884, 


1  This  case,  not  having  been  officially  reported, 
Is  now  published  by  request. 
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In  vacation  of  the  coui't,  a  decree  waa  render- 
ed dismissing  the  bill,  at  the  cost  of  the  com- 
plainant On  March  27,  1885,  the  complain- 
ant In  error  flled  in  the  clerk's  oflBce  Its  bill 
of  exceptions  as  allowed  by  the  Judge,  tn 
which  It  is  recited  that.  Issue  having  been 
Joined  npon  the  bill  of  complaint  and  the  sev- 
eral answers  of  the  defendants  and  the  repli- 
cations to  the  ans^'ers,  it  was  ordered  the 
court,  and  consented  to  by  the  parties  to  the 
salt,  that  the  testbnony  In  the  cause,  oral 
and  written,  of  the  parUes.  should  be  sub- 
mitted to  the  Judge,  at  chambers,  in  the 
county  of  Santa  F€;  that,  on  the  days  men- 
tioned, the  parties,  by  their  solicitors,  appear- 
ed before  the  Judge  of  said  court,  at  cham- 
bers, In  the  county  of  Santa  F6,  and  proceed- 
ed to  offer  evidence  In  said  cause,  from  day  to 
day,  untH  completed,  when  the  cause  was 
heard  and  submitted;  and  on  October  0,  1S84, 
in  vacation  of  said  district  court,  a  decree  was 
signed  and  flled,  dismissing  complainant's  bill, 
which  decree,  as  recited  in  the  bill  of  excep- 
tions,  became  final  on  February  28,  1885,  the 
same  being  the  last  day  of  the  February  term, 
1885,  of  eald  district  court.  Leave  was  given 
complainant  to  file  a  so-called  "bill  of  excep- 
tions" by  the  1st  of  June,  1885.  The  bUl  of 
exceptions  bears  date  March  23,  1885,  and 
is  idgned  by  the  Judge.  At  the  regular  June 
term  of  the  court,  the  time  to  flle  the  bill  of 
exceptions  was  extended  to  July  10,  1S85, 
whii-h  was  so  far  complied  with  as  to  file  a 
statement  of  tlie  evidence  and  proceedings  on 
the  trial  of  the  cause,  and  which  contained 
the  statement  In  the  bill  of  exceptions  of 
March  23,  1SS5,  that  the  decree  became  final 
February  28,  1S85,  the  same  being  the  last 
day  of  the  February  term,  1855,  of  said  dis- 
trict court,  and  dated  July  9,  1885,  and  signed 
by  counsel  In  the  case,  but  neither  signed  nor 
approved  by  the  Judge.  In  his  decree,  the 
judge  says  that  the  aise  was  duly  tried  be- 
fore him,  and  that  the  proofs,  allcgntioua, 
and  arguments  of  the  respective  partlw  com- 
plainant and  defendants  were  fully  heard 
and  considered  by  the  court,  and  the  bill  dis- 
missed on  the  merits,  at  the  cost  of  the  com- 
plainant. The  decree  was  signed  by  the 
Judge,  and  filed  in  tlie  clerlt's  oiHee,  on  the 
same  day  It  whs  pronounced.  No  objection 
was  made  to  tiie  decree  at  the  time  It  was 
rendered.  There  was  no  recital  in  the  de- 
cree that  it  was  to  become  final  at  the  Feb- 
niarj  term  of  the  court,  or  at  any  future 
time.  Tliere  was  no  bill  of  exceptions  to  the 
proceedings  at  the  time,  and  no  extension  of 
time  asked  to  flle  exceptions  or  to  make  up  a 
statpiiient  of  facts. 

Bills  of  exception  must  be  settled  and  sign- 
ed within  30  days  after  the  Judgment  is  en- 
tered, unless  the  court  or  Judge  shall  en- 
large the  time.  Oomp,  Laws  N.  M.  §  2108. 
In  section  2197  it  Is  provided:  "In  equity 
causes  no  exception  shall  be  required."  The 
eonnoction  shows  that  in  equity  causes  no 
exception  is  requiretl  to  tlie  decision  of  the 
court  upon  matters  of  law  arising  during  the 


progress  of  the  cause.  WllUonu  t.  TIkku- 
as  (N.  M.)  9  Pac.  336. 

But  the  complainant  contends  that  the  va- 
cation decree  was  void  for  want  of  Jurisdic- 
tion to  render  it,  or  that,  If  not  void,  it  did 
not  become,  In  contemplation  of  law,  final 
In  the  sense  of  the  statute,  properly  con- 
Btrued,  until  the  end  of  the  next  term,  In 
February,  1885,  and  that  the  writ  of  error 
was  in  time.  The  act  of  February  13.  1880 
(Comp.  Laws  N.  M.  |  1829),  provides  that 
"hereafter  the  district  courts  held  in  the  sev- 
eral counties  of  this  t^Itory  shall  be  at  all 
times  In  session,  and  open  at  any  place  In 
the  district  where  the  Judge  thereof  may  be 
for  the  purpose  of  hearing  and  determining 
motions,  demurrers  and  petitions,  granting 
rules  and  orders  and  Interlocutory  decrees, 
perfecting  pleadings  and  putting  causes  at 
Issue  In  all  causes  In  law  and  equity,  and 
rendering  final  decrees  In  equity  as  well  as 
for  granting  all  extraordinary  writs,  and  Is- 
suing every  kind  and  class  of  process  that 
could  or  might  be  issued  by  said  courts  ct  a 
regular  term."  At  common  law,  writs  of 
error  were  allowed  in  law  cases  and  appeal:; 
in  chancery  cases.  But  by  section  211KI. 
Comp.  Laws  X.  M..  "all  causes  either  in  taw 
or  equity  finally  adjudged  or  determined  in 
the  district  courts  may  be  removed  Into  the 
supreme  court  of  the  tcrrltorj',  by  appeal 
or  writ  of  error."  Appeals  may  be  taken 
from  the  Judgment  of  the  district  court  at 
the  term  at  which  the  Judgment  or  dedslou 
appealed  from  was  rendered,  on  require- 
ments of  the  statute.  Id.  H  2185-21S7. 
Writs  of  error  may  be  sued  out  within  one 
year  from  the  date  of  the  Judgment.  Id. 
SS  219Jr^2190.  The  power  of  the  legislative 
assembly  of  this  territory  to  pass  the  act  of 
February  13,  1S80,  is  called  in  questltm  by 
counsel  for  the  complainant,  and.  hence  it 
Is  necessary  to  refer  to  some  Of  tbe  prori* 
slons  of  the  organic  acts  to  ascertain  the 
powers  of  the  legislature  In  that  respect 
In  general,  the  powers  of  the  legislature  ex- 
tend to  all  rightful  subjects  of  legislation, 
not  inconsistent  with  the  constitution,  and 
laws  of  tbe  United  States.  Organic  Acts 
Sept.  9,  1850  (Comp.  Laws  N.  H.  p.  59,  S 
1851).  "Writs  of  error,  bills  of  exception 
and  appeals  shall  be  allowed  in  all  cases 
from  the  final  decisi(m8  of  the  district  courts 
of  the  territory  under  such  reguIaticMU  as 
may  be  prescribed  by  law."  Organic  Acts 
Sept.  0,  1850,  and  April  7. 1874  (Oomp.  Laws 
N.  il.  p.  (i2,  §  1800).  "The  Judicial  power  of 
the  territory  is  vested  in  the  supreme  court, 
in  the  district  courts,  probate  courts,  and  In 
justices  of  the  peace."  Organic  Acts  Sept 
9,  1850,  i  1907  (Comp.  Iawb  N.  M.  p.  70). 
The  supreme  court  and  the  district  courts  of 
the  territory  possess  chancery  as  well  as 
common-law  Jurisdiction.  Organic  Acts 
Sept  9, 1850,  and  April  7, 1874  (Comp.  Laws 
N.  M.  p.  (32.  §  1808).  All  laws  passed  by  the 
legislative  assembly  aud  governor  of  the  ter- 
ritory must  be  submitted  to  congress,  and, 
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it  disapprored,  shall  be  null  and  TOld.  Or- 
ganic Acts  Sept.  9,  1850  (Comp.  LawB  N.  M. 
p.  olt,  S  18.~>oj.  These  citations  and  others  of 
like  Import  establish  the  power  of  the  legis- 
lative assembly  and  the  governor  of  this 
territory  to  pass  laws  regulating  writs  of  er- 
ror, bills  of  exception,  and  appeals  for  the 
remoTal  of  causes  from  the  district  courts 
to  the  supreme  court  of  the  territory,  as 
rightful  subjects  of  leglslatiw;  and  congress 
has  not  disapproved  Its  exercise.  Hom- 
trackle  T.  Toombs,  18  Wall.  SIS.  The  chan- 
cery and  common-law  Jurisdiction  conferred 
on  the  supreme  court  and  district  courts  by 
these  acts  of  congress  Is  coextensive  with  | 
the  power  of  the  legislature  to  enact  laws  | 
within  the  prescribed  limits.  The  act  of  | 
ISSO,  declaring  that  the  district  courts  shall  I 
be  at  all  times  in  session,  with  authority  to  | 
render  final  decrees  In  equity,  makes  no  such 
jirovislon  as  that  such  decrees  do  not  become 
final  until  the  end  of  the  next  regular  term 
of  the  court.  "A  decree  which  dlsirases  of 
a  cause  without  reserving  anything  for  fur- 
ther consideration  Is  final."  2  Danlell,  Ch. 
PI.  &  Prac.  p.  9&3,  note.  "A  decree  dismiss- 
ing a  bill  upon  the  merits  at  the  controversy 
is  a  final  determination  of  the  cause."  I>ti- 
rant  v.  Essex  Co.,  7  Wail.  107.  In  the  case 
of  Clapp  V.  Thaxter,  7  Gray,  384,  the  court 
said:  "Though  Judgments  in  the  courts  of 
law  and  final  decrees  In  equity  are  In  this 
country  matters  of  record,  they  are  deemed 
to  be  recorded  as  of  the  term  of  the  court  In  t 
which  they  are  passed,  though  not  then  ac-  { 
tually  spread  upon  the  record.  In  substance  [ 
and  effect,  they  are  deemed  to  be  enrolled  as  i 
of  the  term,'*— referring  to  Whiting  v.  Bank, 
13  Pet.  &  "Decrees  are  final  at  the  end  of 
the  term  at  which  they  are  TenAend."  2 
Danlell,  Ch.  PI.  &  Prao.  994,  note.  Rules  of 
practice  relating  to  Judgments  and  decrees 
rendered  at  regular  terms  of  the  court,  with 
fixed  periods  of  duration,  are  not  applicable 
to  Judgments  and  decrees  rendered  between 
terms.  No  action  of  the  court  at  a  regular 
term  is  required  to  give  validity  to  decrees 
In  vacation,  and  It  Is  not  shown  that  any 
such  action  was  taken  In  this  case.  The  or- 
der to  extend  the  time  to  settle  the  bill  of 
^ceptions  and  for  other  purposes  could  not 
change  the  character  of  the  decree.  The 
bin  of  exertions  signed  by  the  Judge,  and 
filed  with  the  clerk  for  reglBtratl<Hi,  could 
have  no  effect  on  the  decree  pronounced  five 
months  before  that  time.  The  complainant 
had  a  right  to  appeal  from  the  decree  as 
soon  as  it  was  rendered,  or  prosecute  a  writ 
of  error  within  one  year  from  the  date  of 
the  de<Tee.  Cnd^  the  rules  of  practice  In 
the  Bngllsh  court  of  chancery,  **tlll  a  decree 
has  been  enrolled,  and  thereby  became  a 
teeotd.  It  Is  liable  to  be  altered  by  the  court 
itself  upon  a  rehearing;  whilst  a  decree 
which  has  been  enrolled  Is  not  susceptible 
of  alteration,  except  by  the  house  of  lords 
or  by  Ull  of  review."  2  Danlell.  Ch.  PI.  & 
Fnc.  1019.   After  the  Judge  signed  and  filed 


with  the  clerk  his  decree  In  this  case,  it  was 
final,  and  he  had  no  further  control  over 
It,  nor  did  he  assume  to  have  any  such  con- 
trol, if  that  Is  not  Implied  In  his  signing  the 
bill  of  exceptions. 

The  complainant  further  cont^ds  "that 
the  act  of  1880,  declaring  the  district  courts 
at  all  times  In  session  and  open  for  certain 
purposes,  clothed  the  Judges  with  quasi  leg- 
islative powers,  beyond  the  control  of  the 
legislative  assembly."  Organic  Act  (Comp. 
Laws  N.  M.  p.  71,  S  1916).  All  these  differ- 
ent acts  must  be  construed  together,  and, 
when  so  construed,  the  act  empowering  the 
Judges  of  the  supreme  court  to  fix  and  ap- 
point the  times  and  places  of  holding  the 
courts  and  to  limit  their  duration  is  not  in 
contravention  of  the  act  of  1880,  In  relation 
to  practice  in  the  district  courts,  or  the  or- 
der of  the  court  in  fixing  the  tarns.  This 
act  does  not  change  the  times  and  ^ces  of 
holding  the  district  courts,  or  their  dura- 
tion, but  declares  that  such  courts  shall  be 
at  all  times  In  session  and  open  at  any  place 
in  the  district  where  the  JudgM  may  be,  for 
certain  purp<»ea.  Including  that  of  rendering 
final  decrees.  Rule  1,  regulating  practice 
in  equity  In  the  district  court 

It  is  furtfaw  said  that  district  courts  In 
equity  cases  follow  the  chancery  practice  in 
the  United  States.  In  Hombuckle  v. 
Toombs,  above  referred  to,  tiie  court  said: 
"The  practice,  pleadings,  and  forms,  and 
modes  of  proceeding  of  the  territorial  courts, 
as  well  as  their  respective  Jurisdictions,  were 
Intended  by  congress  to  be  left  to  the  legis- 
lative action  of  the  territorial  assemblies, 
and  to  the  regulations  which  might  be  adopt- 
ed by  the  courts  themselves."  Our  opin- 
ion is  that  the  decree  was  final  when  it  was 
rendered  and  filed  in  the  clerk's  office  for 
registration,  on  the  Oth  day  of  October,  1884; 
and,  the  writ  of  error  not  having  been  sued 
out  or  applied  for  within  one  year  from  that 
date,  the  motion  of  the  defendants  In  error 
is  sustained,  and  the  writ  dismissed;  and  It 
is  so  ordered. 

LONG,  C.  J.,  and  BRISKER  and  HEN- 
DERSON, JJ.,  concur. 


LEMP  V.  RTrS  et  al. 

(Court  of  Appeals  of  Colorado.    Oct.  14,  1895.) 
Su.B  OR  AoEKCY— Fleauikg— Amendueht— New 
Causk  of  Actios. 

1.  A  writlnfT,  in  the  form  of  a  bond,  pro- 
TidinfT  that  plaintiff  was  to  "supply"  the  prin- 
cipal therein  with  goode  at  a  fixed  price,  to  be 
paid  when  the  goods  were  disposed  of  hy  such 
principal,  but  not  restricting  control  of  the 
Boods  by  such  principal,  or  providinR  for  CMn- 
misBlons  on  the  sales  to  be  made  by  him,  imports 
a  sale  to  bim.  and  not  an  agency. 

2.  In  an  action  on  a  bond  conditioned  for 
payment  to  plaintiff  of  a  sum  certain  to  accrue 
from  a  sale  by  the  principal  of  goods  delivered 
to  him  by  plaintiff,  the  complaint  alleged  that 
the  goods  were  "sold  and  delivered"  to  sndi 
principal,  and  an  am«ided  etunidaint  alleged, 
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in  lieu,  that  they  were  "supplied  and  furnish- 
ed." Beld,  that  the  amendment  did  not  set  up 
a  new  muse  of  action,  the  liability  of  the  prin- 
dpai  in  the  bond  being  the  same  whether  the 
contract  was  one  of  sale  or  agency. 

Error  to  district  court.  Pueblo  county. 

Action  by  William  J.  I/omp  against  D.  D. 
Ryus  and  another  on  a  bond.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

A.  W.  Arrlngton  and  Urmy  &  McCorlile. 
for  platutiff  tn  error.  Dixon  &  Dixon,  for  de- 
fendants In  errw. 

;  THOMSON,  J.  The  second  amended  com- 
plaint was,  on  motion  of  the  defendants, 
stricken  from  the  flies.  Final  Judgment  was 
ent^%d  upon  the  order,  and  tbe  plaintiff 
brings  error.  The  action  was  brought  upon  a 
bond,  or  writing  obligatory,  dated  tbe  lltti 
day  of  March,  1802,  and  subscribed  by  J.  G. 
Cozad,  as  principal,  and  tbe  defendants,  D. 
p.  UyuH  and  J.  li.  Petrle,  as  surcttcs,  where- 
by they  bound  theniselres  for  the  payment  of 
f 3,000  to  William  J.  I^eiup,  the  plaintlfC.  Tbe 
'condition  of  the  obligation  was  as  follows: 
"Tlut  whereas,  the  above  Innnden  J.  Q. 
Cozad  has  this  day  made  arrangements  with 
Wm.  J,  Leiup  to  be  supplied  by  blm  with 
draught  and  bottled  be«^  brewed  by  said 
[Wm.  J.  Lcmp:  yow,  therefore,  If  the  mid 
J.  G.  Coziid  should  pay  to  suld  Wm.  J.  I^emp 
all  money's  coming  due  for  oil  beer  received 
by  said  J.  G.  Cozad,  at  the  rote  of  fClu  per 
barrel  for  draught  beer,  and  ^.00  per  cask 
for  quarts,  I{!8.ij0  per  cask  for  pints,  bottled 
lieer,  f.  o.  b.  St.  Louis,  Missouri,  payments 
for  such  draught  beer  to  be  made  weekly,  fur 
bottled  beer  ns  such  beer  1b  sold,  and  a  state- 
ment for  such  sales  of  keg  beer  or  draught 
beer  to  be  made  evei-y  week  on  every  Mon- 
day, for  bottled  beer  every  flrat  day  of  the 
month,  then  tbe  above  obllgatlou  to  be  void; 
otherw^ise,  to  remain  In  full  fon-e  oud  effect," 
There  were  an  original  and  two  amended 
complaints.  In  each  of  which  the  bond  and  its 
couditlon  were  set  forth  In  full.  The  orig- 
inal complaint  alleged  tliat,  in  purBuance  of 
the  terms  of  the  writing,  the  plaintiff,  bc- 
tn-eeu  March  11  and  September  K*,  1802.  sold 
and  delivered  to  Cozad  bottled  ijcer,  brew*e<l 
by  the  plaintiff,  for  the  agreed  prices,  and 
uiKin  the  agreed  terms,  to  the  aggregate 
amount  of  $;{,051.QO  of  which  only  ¥778.20 
luid  been  paid,  and  demanded  Judgment  for 
V.S,fX)0,  the  i>enalty  of  the  bond.  A  general 
demurrer  was  sustained  to  this  complaint. 
An  amended  complaint  was  then  aie<l,  which 
was  substaiitlnlly  the  name  as  tlie  first,  ex- 
cept that  it  contained  the  additional  allega- 
tion tliot  ihe  beer  sold  and  deliver»Kl  by  the 
plaintiff  to  OMiad  liiid  nil  been  wold  and  dis- 
posed of  by  him.  This  amended  compLitnt 
was  niso  deinuiTed  to.  and  the  ilemumT  sns- 
talncjd.  The  plaintiff  thereupon  filed  a  sec- 
ond .amended  c<miptaint,  contaEning  tlii'  eiime 
allegation^  as  the  immedialely  precMlIng  one. 
viixh  the  exception  that,  instead  of  alleging 


that  the  plaintiff  sold  and  delivered  the  beer, 
it  stated  that  he  supplied  and  furnished  it 
to  Cosiad.  The  last  complaint  was  met  by  a 
motion  to  strllie  it  from  the  files  for  the  rea- 
son that  it  stated  a  new  cause  of  action,  and 
one  diflferent  from  that  set  forth  in  tbe  origi- 
nal complaint.  As  we  have  said,  this  motion 
was  sustained. 

It  is  argued  that  the  writing  is  not  suffl- 
cieut,  under  the  statute  of  frnuils,  to  bind  the 
defendants,  because,  while  the  obligation  it- 
self was  subscribed  by  them,  the  condition 
was  not  Tlie  motion  does  not  raise  that 
question,  even  Indirectly,  and  we  cannot  trav- 
el outside  of  the  record  to  determine  1*.  De- 
murrers having  been  sustained  to  the  original 
and  first  amended  complaints,  the  second 
amended  complaint  became  the  only  pleading 
of  the  plaintiff  in  tbe  ease.  There  was  no 
demurrer  to  It  It  was  stricken  out  for  a 
reason  which  did  not  In  any  manner  afifi^ 
Its  snfflciency,  and  the  sole  question  present- 
ed by  the  record  is,  was  the  court  correct  In 
lioldlng  that  the  cause  of  action  was  changed 
by  the  new  pleading?  If  that  ruling  can  be 
upheld,  the  Judgment  must  be  affirmed;  oth- 
erwise, reversed.  The  contention  of  counsel 
is  that  the  original  complaint  stated  a  cause 
of  action  arising  out  of  a  sale  of  the  goods 
to  Cozad,  In  virtue  of  which  he  became  tbe 
absolute  owner,  whereas  the  second  amended 
complaint  stated  one  arising  out  of  a  deliv- 
ery of  the  goods  to  Cozad,  to  be  held  and  dis- 
posed of  by  him  as  the  agent  m«.'cly  of  the 
plaintiff;  and  that  the  cause  of  action  last  al- 
leged Is  so  essentially  different  from  the  first 
that  to  permit  the  pleading  setting  It  fortb  to 
stand  would  be  a  perversion  of  the  purposes 
for  which  amendments  ai-e  allowed.  We  find 
ourselves  unable  to  ofree  with  counsel  In  any 
of  the  positions  they  have  taken  concerning 
these  pleadings.  We  think  that  the  written 
insti-uuient,  by  which  the  character  of  the 
transaction  must  be  detei-mlned,  contemplat- 
ed a  sale  to  Cozad.  The  plaintiff  was  to 
"supply"  Cozad  with  beer  at  a  fixed  price 
per  barrel  or  cask.  This  price  was  to  be 
IHild  by  Cozad  to  the  plaintiff.  Payment,  it 
is  true,  was  not  to  he  made  Immediately  up- 
on the  receipt  of  the  goods.  For  the  draught 
beer  iwi-lveil,  Cozad  was  to  pay  every  week, 
and  for  the  bottIu<l  beer,  as  It  was  srfd,  upon 
statements  to  be  made  ou  the  first  day  of  ev- 
ery month.  But  tliere  were  no  restrictions 
imposed  upon  Cozad  In  the  handling  of  the 
goods.  There  were  no  commissions  reserved 
to  him  upon  sales.  lie  could  sell  them  for 
such  prices  as  he  might  see  fit.  What  he  was 
to  iKiy  did  not  depend  upon  what  he  might 
receive.  Tlie  object  In  not  exacting  pay- 
ments until  after  sales  was  only  to  make  it 
easy  for  him  to  discharge  bis  obligation,  and 
the  statemoiitsj  required  were  for  the  purpose 
of  eualiliug  tlie  plaintiff  to  see  that  he  had 
cdiuplicd  with  his  contract.  Tbe  money  which 
he  was  to  pay  wna  not  on  account  of  sales 
made  by  him  for  Lemp.  It  was  the  stipu- 
lated price  of  beer  delivered  to  him  in  cousld- 
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eratlon  nf  bis  Bfnveinciit  to  pny  thnt  price  fot 
it.  By  the  terms  of  the  coiitmct,  It  was  inou- 
ej  comiDfT  dne  from  htm  to  Leinp  for  beer 
received  by  hfm.  After  It  was  delivered  to 
him  he  had  that  dominion  over  It  which  be- 
longs to  eu  owner.  We  find  In  the  transac- 
tion nil  the  elements  of  a  sale,  and  none  of 
an  agency.  The  original  complaint  allege<l 
a  sale  In  terms,  and  the  complaint  which  was 
stricken  ont  following  the  language  of  the 
contract  alleged  a  sale  In  effect;  so  that  the 
distinction  which  la  attempted  between  the 
two  relates  to  words  and  not  to  substance. 
But  it  does  not  matter  very  mnch  whether 
Cosad  took  the  goods  as  owner  or  agent.  The 
I^lntltTs  cause  of  action  against  the  defend- 
ants was  the  default  of  Cozad  in  the  pay- 
ment of  a  debt  for  which  they  made  them- 
selves responsible.  In  whatever  capacity  Co- 
zad acted,  the  debt  was  the  same.  Its 
amount  and  the  contingencies  upon  wbtch  it 
was  payable  were  the  same.  Whether  he  was 
purchaser  or  agent,  his  indebtedness  was  fig- 
ured in  the  same  way,  and  arose  out  of  pre- 
cisely the  same  facts.  Therefore,  even  If  It 
might  be  said  that  the  last  complaint  gives  a 
character  to  Cozod's  possession  different  from 
that  given  In  the  first,  yet  the  debt  upon 
which  the  defendant's  liability  Is  predicated, 
as  it  Is  alleged  in  the  last  complaint,  being 
Identical  with  that  attempted  to  be  set  forth 
in  the  first,  the  court  erred  In  holding  that  it 
stated  a  new  cause  of  action.  The  Judgment 
must  be  reversed.  Reversed. 


DUNCAN  T.  LAST  CHANCE  DITCH  CO. 
(Court  of  Appeals  of  Colorado.  Oct.  14,  1895.) 
Contract  70r  Use  or  Irkiqatino  Ditch  — Sup- 

PICIESCT  of  EvIDEXCE. 

On  an  issne  as  to  the  prior  existence  of 
a  lost  coDtrnnt.  between  plaintiff's  grantor  and 
ilefendant.  fcivinfr  tlie  riKhl  to  the  use  of  de- 
fendant's imfjating  ditch,  such  grantor  testified 
thnt  il  was  in  writinff,  and  that  the  other  ppr- 
sons  haviDff  kuowledtre  thereof  were  dead.  He 
coukl  not  testify  with  certaiotr  who  the  other 
signers  were,  and  there  was  no  evidence  tbat 
they  were  authorized  to  act  for  defendant. 
Defendant  produced  an  absolute  deed  from 
such  grantor  of  a  right  of  way  for  its  ditch, 
and  a  contract  admittedly  signed  at  about  the 
date  of  the  alleged  contract  in  suit,  providing 
for  the  placing  of  a  dam  at  a  certain  place,  but 
jdving  no  riiAtB  in  the  ditch.  Beid,  that  a  find- 
ing for  defendant  was  justified. 

BhTOr  to  district  court,  Weld  county. 

Actltm  1^  Mary  W.  Duncan  against  tbe 
Last  Chance  Ditch  Company  for  breach  of 
cmtract.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Guy  D.  Duncan,  for  plaintiff  In  error.  J. 
Warner  Mills,  for  defendant  in  error. 

THOMSON,  J.  The  complaint  allies  that 
In  the  year  1874  an  agreemoit  was  entered 
Into  between  Ellsha  Duncan,  the  grantor  olf 
the  plaintiff,  and  tlie  defen^nt,  the  owner 
of  the  liut  Chance  dlteh,  whereby,  in  con- 
aideratloii  of  the  crotnirtlnn  and  mainte- 


nance by  Ellsha  of  a  dyke  along  the  bank 
of  the  creek  from  which  the  ditch  took  its 
water,  the  defeiuliint  granted  to  him  and  his 
assigns  tliG  right  to  the  pei-petiml  use  of  the 
water  of  tlie  creek  for  the  Irrigation  of  a  tract 
of  land  owned  by  him,  and  the  right  to  con- 
trol the  head  gate  through  which  the  water 
flowed,  so  far  as  might  be  necessary  for  thepur- 
pose  of  such  Irrigation;  also,  therlght to  nse  the 
water  to  fill  a  pond  npcm  the  land  during  the 
winter  months,  each  year,  for  the  purpose  of 
cutting  Ice  therefrom.  It  Is  alleged  that  Ellsha, 
and  the  plaintiff  as  his  successor  In  Interest, 
kept  and  maintained  the  dyke,  and  used  the 
water  for  irrigating  the  land  and  filling  tho 
pond,  each  year,  until  1880,  when  the  defend- 
ant, by  locking  the  head  i^te  and  diverting 
the  water,  prevented  the  further  use  1^  the 
plaintiff  of  the  water  for  the  Irrigation  of  the 
land  or  for  the  filling  of  the  pond.  The  prayer 
is  for  damages,  and  a  decree  establishing  the 
right  of  the  plaintiff  to  the  use  of  the  mter 
for  the  purposes  mentioned.  There  was  an 
answer,  which  denied  the  agreement  and  all 
the  allegations  concnning  It;  also,  a  cross 
complaint,  which  alleged  the  execution,  on 
February  14,  1873,  by  Elislui  Duncan  to  the, 
deffflKlant  of  a  deed  conveying  to  It  the 
right  of  way  fbr  Its  ditch  through  his  land  In 
consideration  of  $285,  paid  to  him,  and  a 
written  contract,  dated  November  4,  1874,  by 
which  he  agreed  that,  In  consideration  of 
the  construction  by  the  defendant  of  Ita  damj 
In  a  certain  specified  place,  and  not  else-, 
where,  he  would  be  responsible  for  all  dam-' 
age  that  might  be  done  by  water  breaking 
over  the  bank  below  the  head  gate.  The  cross 
complaint  alleged  the  ownership  and  ezdu-j 
sire  right  of  control  of  the  ditch  to  be  In  the 
defendant,  charged  the  plaintiff  vritb  certain 
acta  of  Interfei-euce  with  the  ditch  and  the 
h  >ad  gates  to  the  Injury  of  the  defendant,  and 
prayed  apprc^irlate  relief.  The  only  witness 
to  the  agreement  set  forth  In  the  complaint 
was  Ellsha  Duncan.  He  stated  that  it  was  in 
wilting,  tliat  ail  othw  parties  who  bad  any 
knowledge  of  It  were  dead,  and  that  It  was 
lost.  He  admitted  the  execution  of  the  deed 
and  contract  alleged  In  the  cross  complaint, 
and  the  receipt  by  him  of  the  money  for  the 
right  of  way.  Aowrdlng  to  bis  testimony,  the 
lost  agreement  was  drawn  by  him,  and  the 
parties  to  it,  as  he  pr^>ared  It,  were  the  de- 
fendant, himself,  and  one  Mulverhlll.  It  pro- 
vided for  the  fnmlshing  <tf  water  by  tbe  de- 
fendant to  Irrigate  160  acres  of  his  land  and 
40  of  MnlverhUl's.  He  presented  it  to  Mul- 
verhlll, who  declined  to  be  a  party  to  it,  or  to 
be  In  any  way  Interested  In  It  He  then  told 
the  defendant  that  be  would  take  the  whole 
contract  himself.  He  could  not  state  whether 
the  contract,  as  originally  drawn,  was  exe- 
cuted by  the  defendant,  or  whether  another 
was  prepared,  llie  contract  set  out  in  tbe 
cross  comidalnt  was  In  erlOenc^  and  he  stat- 
ed that  it  and  the  lost  agreement  were  made 
at  or  aboat  the  same  time.  There  was  noth- 
ing In  the  agreemrait,  as  he  tesUfled  to  it,  coih 
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cerning  the  pond,  or  water  to  fill  It  with,  or 
Ice  to  be  cut  from  It  He  said  that  the  only 
agreement  which  obligated  him  to  keep  up 
the  dyke  was  contained  In  the  contract  averred 
In  the  cross  complaint,  and  If  It  was  not  In 
that  contract  there  was  no  agreement  which 
bound  him  to  do  so.  He  could  not  say  who 
signed  the  lost  agreement.  He  made  it  with 
Mr.  Burbrldge  and  Sir.  Fleming,  both  of  whom 
were  dead,  and  thought  It  likely  that  they 
signed  It  He  did  not  know  whether  they 
were  officers  of  the  defendant  or  not,  but 
thought  It  probable  that  Burbrldge  was  one. 
The  general  tendency  of  the  evidence  for  the 
defendant  was  in  opposition  to  the  plaintiff's 
claim,  and  there  was  evidence  tending  to  sup* 
port  the  charge,  contained  In  the  cross  com- 
plaint, of  Interference  with  the  ditch.  There 
was  Judgment  against  the  plaintiff,  and  a 
decree  restraining  her  from  interfering  with 
the  ditch.  From  the  Judgment  and  decree  the 
plaintiff  prosecutes  error  to  this  court. 

Counsel  for  the  plaintiff  has  failed  to  furnish 
us  with  a  single  reason  why  the  Judgm^t  be- 
low should  be  reversed.  Upon  the  indefinite, 
uncertain,  and  confused  testimony  of  Mr. 
Duncan,  we  do  not  see  how  it  could  be  ad- 
judged that  any  agreement  was  ever  made 
between  him  and  the  defendant,  other  than 
that  set  out  In  the  cross  complaint  There 
was  certainly  no  agreement  shown  which  en- 
titled him  to  any  water  for  his  pond,  and 
there  was  none  requiring  the  work  to  be  done 
upon  the  dyke,  which  is  alleged  to  be  the 
consideration  of  the  plaintiff's  right  to  water 
for  irrigating  purposes,  because,  according  to 
Sir.  Duncan,  that  agreement  was  In  the  con- 
tract set  forth  In  the  cross  complaint,  and  if 
It  was  not  in  that  contract.  It  never  was  made. 
But  It  was  not  there,  so  that  the  alleged 
agreement  to  supply  water  for  Irrigation  was, 
at  best,  a  nudum  pactum.  Mr.  Duncan  was 
unable  to  say  whether  the  negotiations  for 
the  agreement  were  had.  or  the  agreement 
made,  with  any  poi-sou  authorized  to  act  for 
the  defendant.  If  there  was  such  agreement 
at  all,  it  was  In  writing;  but  whether  the 
one  first  prepared,  which  Included  Mulver- 
hlli's  land,  .was  used,  or  whether  another  was 
written,  and,  If  so,  whether  It  contained  the 
same  provisions  for  irrigating  the  plamtlffi's 
land  as  the  first,  whether  It  was  signed  by 
anybody,  and,  if  it  was,  whether  the  person 
or  pei-sons  signing  it  for  the  dcfomlant  had 
any  authority  to  do  so,  there  was  no  proof 
whatever.  The  trial  court  could  not  well 
Iiave  found  otherwise  than  it  did  upon  the  sub- 
ject of  the  agreement,  and  there  was  suffi- 
cient evidence  to  wan-ant  the  injunction.  We 
must  therefore  affirm  the  Judgment  Affirmed. 


PARKER  T.  PEOPLE. 
(Court  of  Ai)i>eal8  of  Ccdorado.    Oct,  14,  1805.) 
CiiBTS  IN  Criminal  Cases. 
1.  Gen.  St  ft  40S  (Mills'  Ann.  St  {  685>, 
limiting  the  number  of  witnesses  for  which 


judgment  for  costs  can  be  taxed  to  four  un- 
less the  court  certifies  that  more  were  neces- 
sary, applies  only  to  civil  oase<i. 

2.  A  reversal  of  a  judRment  taxing  costs 
nxaiost  defendant  in  a  criminal  t-Bse  cannot 
be  had  on  the  ground  that  an  unnecessary  num- 
ber of  witaiosses  were  summoned  by  the  prose- 
cution or  for  the  allowance  of  unnecessary 
costB.  unless  it  aflirmatively  appears  that  there 
was  a  flagrant  abuse  of  discretion  on  the  part 
of  the  officers  of  the  court 

ErRx"  to  district  court,  Fremont  county. 

William  C.  Parker  waa  convicted  of  man- 
slaughter, and  brings  error  to  bare  the  judg- 
ment, in  so  far  as  It  taxed  costs,  reviewed. 
Afflnued. 

J.  J.  HcFeely,  for  plaintiff  In  error,  B.  L. 
Carr.  Atty.  Gen.  (F.  P.  Secw  and  Calvin  E. 
Reed,  ot  counsel),  for  the  Peopl& 

REED,  P.  J.  Plaintiff  was  charged  with 
murder,  convicted  of  voluntary  manslaugh- 
ter, and  was  sentenced  to  the  penitentiary 
for  six  years.  The  case  Is  not  brought  to 
this  court  to  have  the  conviction  reversed, 
but  for  a  review  of  the  judgment  of  the  dis- 
trict court  taxing  costs.  A  judgment  for 
costs  of  prosecution  was  rendered  against 
him  for  ?84G.90.  A  motion  waa  made  by 
plaintiff  to  retax  the  costs.  A  hearing  was 
had,  and  the  amount  of  the  Judgment  re- 
duced to  ?670.96,  which  is  brought  here  for 
review.  Three  of  the  assignments  of  error 
may  be  consolidated:  That  the  court  erred 
in  allowing  fees  to  more  than  four  wit- 
nesses; in  allowing  sherlCTs  fees  for  sum- 
moning more  than  four  witnesses;  and  fees 
to  the  clerk  for  more  than  four  witnesses. 
Another  Is  the  supposed  error  of  the  court  in 
allowing  costs  for  summoning  talesmen  upon 
a  special  venire  for  Jurors. 

The  provision  of  tlie  criminal  law  (Gen. 
St.  S  004;  Mills'  Ann.  St  f  1471)  is:  "In 
any  case  where  any  person  or  persons  shall 
be  convicted  of  any  crime  or  misdemean- 
or In  this  chapter  specified  or  of  any  at 
common  law,  the  court  shall  give  judgment 
that  the  offender  or  offenders  so  convicted 
shall  pay  the  costs  of  prosecution."  This 
section  was  adopted  from  the  criminal  law 
of  the  state  of  Illinois  at  the  organization 
of  the  territory  In  1801,  and  has  continued 
to  be  the  statute  up  to  the  present  time. 
In  the  criminal  law  there  appears  no  re- 
striction or  limit  to  the  amount  of  costs 
of  prosecution,  only  that  the  items  Of  cost 
must  necessarily  conform  to  the  fee  bill, 
and  that  the  charge  for  each  service  shall 
not  exceed  the  amount  allowed.  The  whole 
matter  appears  to  have  been  left  to  the  dis- 
cretion of  the  prosecutor  and  the  court  The 
contention  of  counsel  for  appellant  Is  that 
the  costs  In  this  case  are  controlled  by  sec- 
tion 40S,  Gen.  St  (section  6S5,  Mills'  Ann.  St.), 
as  follows:  "In  no  case  in  the  district  court 
shall  the  fees  of  more  than  four  witnesses 
be  taxed  against  the  party  against  whom 
Judgment  sliall  be  given  for  costs,  vnless  the 
court  shall  certify  on  their  minutes  that 
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more  than  four  witnesses  were  really  neceft- 
sary;  in  wblch  case  tbe  clerk  shall  tax  the 
costa  of  as  many  witnesses  as  the  court  shall 
BO  certify."  This  section  was  also  adopted 
from  the  statute  of  Illinois  at  the  first  ses- 
sion of  the  territorial  legislature,  and  has 
been  continued  to  the  present  time.  In  Illi- 
nois it  was  the  law  in  civil  cases  from  1845 
to  1874 —nearly  30  years.  The  question  here 
presented  is  whether  It  la  applicable  and 
controlling  in  criminal  cases.  In  Illinois,  as 
in  this  state,  it  has  always  been  regarded  as 
pertaining  to  cItII  cases  only.  In  all  the 
years  that  It  waa  In  force  In  the  state  of  Illl- 
iiola,  I  can  find  no  case  where  an  attempt 
waa  made  to  apply  It  to  criminal  prosecu- 
tions; consequently  we  can  find  no  construc- 
tion of  It,  except  in  civil  cases,  where  there 
are  severaL  This,  of  course,  is  negative  au- 
thority, but  not  without  controlling  force. 
It  appears  to  have  been  tacitly  conceded  that 
it  had  no  application  in  crhniual  prosecu- 
tions. As  far  as  we  have  been  able  to  dis- 
cover, this  Is  the  first  instance  tn  which  it 
is  sought  to  so  apply  it.  If  there  has  been  a 
former  Instance,  the  researches  of  counsel 
and  this  court  should  have  unearthed  it.  In 
the  statute  books  It  Is  in  the  Civil  Code,  and 
is  so  designated,  and  tbe  legislatures  In  re- 
adopting  It  have,  in  every  instance,  done  so 
as  a  part  of  the  Civil  Code,  and  have  never 
evinced  any  Intention  of  extending  It  to 
criminal  cases.  We  conclude  that  tbe  eec- 
tion  is  confined  to  civil  cases,  and  that  It 
waa  not  the  intentiw  of  the  legislature  to 
extend  it  to  criminal  proceedings.  Had  It 
l>een  thought  necessary  and  proper,  it  would 
have  been  embraced  in  tbe  Criminal  Code. 
As  it  is,  there  Is  no  limit  to  the  number  of 
witnesses  uor  costs  in  a  criminal  prosecution, 
except  the  discretion  of  tbe  sworn  officers 
in  charge;  and  unless  there  was  flagrant 
abuse  of  such  discretion,  and  the  fact  clear- 
ly estaUisbed,  there  is  nothing  for  this  court 
to  review. 

^Vtaetber  or  not  an  unnecessaiy  number  of 
witnesses  were  summoned  on  the  part  of  the 
prosecution  we  have  no  means  of  knowing. 
Erery-day  experience  teaches  us  that  In  some 
prosecutions  two  or  three  witnesses  arc  suffl- 
clent;  while  In  others,  particularly  of  the 
gravity  of  the  charge  upon  which  tbe  plain- 
tiff was  convicted,  fifty  might  be  needed  and 
Indispensable.  There  are  no  facts  presented 
in  this  case  from  which  the  necessity  of  a 
greater  or  less  numl)er  of  witnesses  t-an  be 
determined,  nor  as  to  the  necessity  of  otlier 
coats  Incurred.  The  rale  in  regard  to'  re- 
views In  courts  of  last  resort  is  clearly  and 
concisely  stated  by  Chief  Justice  Waite  in 
Boley  V.  Grlswold,  20  Wall.  488:  "In  a  court 
of  error,  presumption  is  In  favor  of  the  va- 
lidity of  the  Judgment  brought  under  con- 
sideration. Error  must  appear  affirmativety 
before  there  can  be  a  reversal."  The  mat- 
ter was  called  to  tbe  attention  of  the  court, 
on  the  motion  to  retax  the  costs.  Tliere  ap- 
pears to  have  been  a  careful  examination. 


and  the  judgment  reduced  $176.  Tbe  court 
very  properly  decided  that  the  section  relied 
upon  had  no  application.  Nothing  is  shown 
to  establish  tbe  fact  that  unnecessary  costs 
were  created  and  taxed,  nor  any  abuse  of  the 
discretion  vested  In  the  court  or  prosecntlns 
officer.  The  legal  presumption  of  the  regu- 
larity of  the  Judgment  must  prevail*  and  the 
Judgment  be  affirmed.  Affirmed. 


KINKBIi  V.  HARPER. 

(Court  of  Appeals  of  Colorado.    Oct  14,  1886.) 

NBOOTIABLB  iNSTKOHKKTS—DeTEKBia— CoHFLiurr 
— Bona  Fidb  Holsbbs. 

1.  Where  notes  given  to  a  corporation  by 
varioofl  persoos  in  payment  of  BubscriptioaB  to 

its  capital  stock  are  assigned  to  a  tnietee,  to- 
Kether  with  some  of  tbe  stock  itself,  to  collect 
for  tbe  payment  of  bonds  issued,  at  the  same 
time,  to  raise  money  to  complete  tbe  work  for 
which  the  corporation  was  organixed,  such  trus- 
tee may,  in  behalf  of  the  bondholders,  maintain, 
an  action  on  any  of  the  notes,  resardl^s  of  de- 
fenses that  may  exist  as  against  the  coiporation 
itself. 

2.  The  complaint  in  an  action  od  a  note  al- 
lefned  that  it  was  one  of  a  series  of  notes  given 
by  vanouB  persons  for  subscriptions  to  cai^tal 
stock  of  a  canal  company;  that  the  company  as- 
sisned  to  W.,  as  trustee,  the  potes,  together 
with  100  shares  of  stock,  to  secure  tbe  payment 
of  certain  bonds  issued,  which  bonds  were  nego- 
tiated to  raifle  fnndt  for  completing  the  com- 
pany's canal;  that  plaintiff  Ib  W.'s  successor 
in  the  trust,  and  that  enough  had  not  been  col- 
lected from  the  notes  and  capital  stock  to  pay 
the  bonds.  Beld,  that  the  complaint  was  de- 
fective in  failing  to  aver  that  the  bonds  were 
actually  sold  for  a  valuable  conuderation  paid 
to  the  company  or  to  the  trustee  by  the  holders 
in  whose  interest  the  suit  was  brought. 

3.  Wh«-e  a  note  is  valid  at  its  Inception,  a 
default  in  the  performance  of  an  executory 
aKTCcment  between  tbe  original  parties  will  not 
defeat  a  recovery  by  a  transferee  for  value,  be- 
fore maturitr,  thouf^  he  had  knowledge  of  the 
axreement. 

4.  Where  notes  ^ven  to  a  corporation  by 
subscribers  to  its  capital  stock  for  the  purpose 
of  enabling  it  to  raise  money  to  complete  the 
work  for  which  it  waa  organized  are  trans- 
ferred to  a  trustee  to  bold  as  security  for  the 
liquidiition  of  bonds  issued  at  tbe  same  time, 
such  trustee  is  not  the  agent  of  subsequent  pur- 
chasers of  the  bonda,  and  bis  knowledge  of  a 
collateral  agreement  cannot  be  attributed  to 
them. 

Appeal  from  district  court,  Morgan  county. 

Action  by  Brainard  D.  Harper,  as  successor 
in  trust  to  .Tohn  M.  Wallace,  trustee,  against 
Charles  W.  Kinkel,  to  recover  on  a  note  pay- 
able to  the  BIJou  Reservoir  &  Canal  Com- 
pany. From  a  Judgment  sustaining  a  demur- 
rer to  the  answer,  defendant  appeals.  Re- 
versed. 

H.  N.  Haynes,  for  appellant.    W.  A.  Hill, 

for  appellee. 

BISSELL,  J.  This  action  started  as  a  sim- 
ple salt  on  a  promissory  note  dated  the  ISth 
of  Februar}'.  ISOO,  whereby,  one  year  after 
date,  the  appellant,  Klnicel,  promis^  to  pay 
the  BiJou  Reservoir  &  Canal  Company  $200, 
with  a  certain  specified  Interest   In  tile  oclg- 
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Inal  complaint,  Harper,  the  appellee,  simply 
nverml  au  Indorsemcut  aud  transfer  to  him 
as  tnistee,  whereby,  as  he  pleaded  it,  there 
came  to  him  the  right  of  action  against  the 
maiter.  On  demurrer  the  complaint  was  held 
Insufficient.  api»areut]y  because  it  failed  to 
state  the  terms  of  the  trust  out  of  which  the 
trustee's  title  sprung.  We  are  not  concerned 
with  the  regularity  or  propriety  of  tliis  niling. 
The  plahitiff  accepted  the  result,  aud  filed  an 
amended  complaint,  which  the  defendant  an- 
swered. The  answers  wore  demurred  to,  and 
on  the  issue  of  hiw  thus  formed  Judgment 
was  reudere<l  for  the  plaintiff,  and  the  case 
is  brought  here  by  appeal.  To  appreliend  Uie 
situation,  we  are  compelled  to  state  the  gen- 
eral features  and  allegations  of  the  complaint, 
as  well  as  the  substantive  matters  contained 
In  the  two  defenses  which  were  adjudged  In- 
sufficient. The  complaiut  set  out  the  instru- 
ment whereby  the  trust  was  created.  Omit- 
ting such  of  the  details  as  are  not  essential  to 
the  discussion,  the  instrument  in  general  re- 
cited that  the  reservoir  and  canal  company,  on 
the  date  of  its  execution,  March  1.  18iH>,  as- 
signed to  John  M.  Wallace,  as  tnistee,  sundry 
notes  of  the  stockholders  of  the  company 
amounting  to  $20,000.  Tlie  notes  were  stated 
to  have  been  given  by  various  persons,  and  to 
bear  date  the  15th  of  February,  1890,  and  to 
be  payable  one  year  after  date,  with  Interest. 
There  was  also  a  recitation  of  the  transfer  to 
the  trustee  of  100  sliares  of  the  stock  of  the 
company  of  the  par  value  of  $10,000.  The 
transfer  of  the  notes  and  the  stock  was  al- 
leged in  apt  and  legal  terms,  and  was  stated 
to  have  been  made  to  secure  the  payment  of 
a  aeries  of  IB  debenture  bonds  of  the  value 
of  $1,000  each,  which  the  company  issued  on 
that  date.  These  bonds  were  to  he  negotiat- 
ed to  raise  funds  for  the  purposes  of  the  com- 
imny.  Whether  arningements  for  the  dispo- 
sition of  the  bonds  bad  been  antecedently 
made,  or  were  to  follow  the  execution  of  the 
trust  and  the  delivery  of  the  securities  to 
the  trustee,  docs  not  appear.  There  was  at- 
tached to  the  writing  crciiting  the  tnist  a  list 
of  tlie  various  notes.  The  complaint  contain- 
ed a  copy  of  the  receipt  which  was  Issued  to 
each  of  the  makers  of  the  notes,  which  In  gen- 
eral exprcMWHl  the  receipt  of  a  note,  and  Its 
amount,  together  with  a  statement  that  it 
was  one  of  a  series  of  notes  aggregating  ¥20,- 
000,  taken  foi-  suliscrlptlons  to  the  stock  of 
the  o<impany  at  the  date  named.  According 
to  the  tenns  of  the  receipt,  50  per  cent,  of  the 
stock  w&B  to  issue  when  the  note  should  be 
I>ald.  The  remnlulug  TiO  per  ceut.,  to  which 
the  subscriber  would  be  entitled  If  all  the 
notes  were  paid,  was  subject  to  a  deduction 
computed  and  liased  on  the  proportion  whlcb 
the  unlssncd  50  per  cent  of  the  stock  would 
bear  to  wliaterer  amount  of  notes  might  be 
unpaid  and  uncollectible.  From  this  It  will 
be  seen  that  50  per  cent,  of  each  snbscrlber's 
stock  was  subject  to  an  uncertain  and  an  In- 
definite dednction,  and  only  one-half  was  to 
be  delivered  on  the  paTment  of  his  paper. 


The  schedule  of  all  the  notes  was  annexed  to 
the  pleading.  After  setting  up  these  facts,  the 
plaintiff  set  out  the  note,  and  alleged  that  on 
the  1st  of  March,  for  a  "valid  consideration," 
the  notes  were  sold,  and  assigued  to  the  trus- 
tee. The  original  writing  provided  for  a  suc- 
cessor In  trust,  and  by  proper  averments  It 
was  made  to  apiwar  that  Ilarper,  who  brought 
the  suit,  was  the  legitimate  successor.  The 
pleader  then  averred  that  enough  had  not 
lieen  collected  from  the  notes  and  capital 
stock  to  jjay  the  debenture  bonds,  and  con- 
cluded with  au  allegntion  that  the  greater 
Iiart  of  the  bonds  were  unpaid.  One  of  the 
difficulties  In  the  case  is  rendered  apparent  by 
tliis  statement.  It  springs  from  the  failure 
of  the  pleader  to  state  some  facts  which  must 
appear  to  entitle  him  to  recover.  It  likewise 
renders  It  exceedingly  diflicnlt  to  state  what 
the  law  Is  by  which  the  rights  of  the  parties 
must  be  measured  and  determined.  There  Is 
no  averment  of  the  absolute  issue  and  sale  of 
the  10  bonds.  So  far  as  can  be  gathered,  the 
bonds  were  probably  Issued  by  the  company, 
but  whether  they  were  disposed  of,  and  the 
cash  received,  by  the  trustee  or  tlie  company, 
nowhere  appears.  The  sale  of  the  bonds  and 
the  receipt  of  th<2  purchase  price  are  facts  ab- 
solutely essential  to  the  application  of  the 
princlijles  for  which  the  appellee  contends. 
They  are  likewise  necessary  to  the  ascertain- 
ment of  the  validity  of  the  defenses,  as  will 
lie  very  apparent  from  a  succinct  statement  of 
their  substance. 

Two  imitters  were  pleaded  separately.  The 
first  was  a  want  of  consideration.  The  basis 
of  the  plea  consisted  of  allegations  respecting 
the  terms  and  character  of  the  subscription 
and  tlie  status  of  tlie  capital  stock  of  the  com- 
pany. The  pleader  averred  a  representation 
by  the  company  of  Its  pos-^ession  of  300  shares 
of  unsubscribed  capital  stock  of  the  par  value 
of  $100  per  sliare.  Two  hundred  shares  were 
Bald  to  be  open  to  subscription,  and  the  other 
100  was  to  be  dctwslted  with  the  trustee  as 
collateral  security  for  tlie  debenture  bonds 
about  to  be  Issued.  So  far  as  concerns  tlie 
particular  note  In  dispute,  it  was  alleged  to 
liave  l>ecn  given  In  pnyment  of  a  subscription 
for  two  shares  of  the  capital  stock  of  the  BlJou 
Company.  It  was  next  averred  there  was  no 
uusubs<'rlhed  capital  stock  In  the  treasury  of 
the  comiwny,  or  In  Its  possession,  and  open  to 
subscription,  other  than  the  100  slmi-cs,  whldi, 
as  stated,  were  issued  and  turned  over  to  Wal- 
lace. There  follow  s  on  allegation  that  the  note 
wus  not  transferred  to  the  trustee  in  the  due 
course  of  business,  but  tliat  he  toot  title  In 
such  way  as  to  render  the  note  in  his  hands 
open  to  the  same  equities  and  defenses  as 
would  be  admissible  were  the  suit  brought  by 
the  company  itself.  The  second  defense  al- 
l^d  a  failure  of  consideration,  and  In  much 
detail,  which  need  not  be  repeated  here,  set 
up  the  scheme  vrhl<A  led  to  this  litigation. 
Stating  no  more  than  Is  necessary  to  make  the 
matter  plain.  It  was  set  out  that  the  canal 
company  had  built  a  canal  from  the  source  of 
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sapply  to  a  point  a  few  miles  outside  of  the 
limits  of  Ft.  Morgan.  The  company  desired 
to  continae  the  const  ruction  of  the  canal  to  a 
p<^t  beyond  the  town,  whereby  the  water 
would  "be  arallable  to  tlieae  Tarious  eubscrlb- 
ers.  The  company  advertised,  and  stated  Its 
intention  to  continue  the  constmctlon,  and  to 
devote  the  money  which  would  be  realized 
from  the  sale  of  Its  bonds  to  this  purpose,  us- 
ing  this  capital  solely  for  this  object.  It  was 
alleged  the  subscrlptjons  were  pTo<'QTed  upon 
tbe  faith  and  stren^h  of  these  representations, 
and  to  secure  the  advantages  which  would  re- 
solt  to  the  subscribers  by  the  extension  of  the 
canal  and  the  delivery  of  water.  The  answer 
then  proceeded  to  set  out  in  considerable  detail 
tbe  failure  of  the  company  to  carry  out  Its 
promises,  and  the  application  of  the  funds  to 
other  uses  than  those  to  which  the  company 
had  agreed  to  put  them.  It  was  stated  tbe 
company  had  used  the  money  to  pay  old  debts, 
had  totally  failed  to  complete  the  canal,  and 
had  never  delivered  the  crater  according  to  its 
declared  intentions,  and  according  to  its  agree- 
ment with  the  subscribers.  To  this  answer 
the  plaintiff  demurred,  and  the  court  rendered 
judgment  in  his  favor. 

Tbe  difflcuities  with  which  we  are  beset  in 
any  attempt  to  state  the  law  which  must  con- 
trol this  case  most  be  apparent  from  a  careful 
consideration  of  this  statement.  The  plaintiff 
Insists  that  he  Is  a  holder  of  commercial  paper 
for  value,  and  entitled  to  maintain  his  action 
upon  it,  regardless  of  any  breach  of  the  com- 
pany's agreement;  and  that  he  took  It  free 
from  the  defenses  to  which  it  would  be  open 
had  the  suit  been  brought  by  the  corporation. 
On  the  other  hand,  the  defendant  Insists  the 
trustee  stands  in  no  such  relation  to  the  paper 
aa  would  a  holder  for  value,  who  had  received 
the  note  before  its  maturity,  and  that  tbe  elr- 
CDinatances  of  the  transfer  are  not  such  as  to 
preclude  the  assertion  of  fliese  defenses.  We 
can  only  Indicate  our  general  ideas  respecting 
this  matter,  for  tliere  is  in  the  case  no  history 
of  the  transaction  which  enables  the  court  to 
speak  definitely  and  positively  respecting  the 
law  which  must  be  applied  to  the  ease.  We 
inillcnte  our  conclusions,  expressly  reserving 
to  ourselves  the  right  to  make  whatever  modl- 
flcntlon  may  be  rendered  essential  by  any 
proof  which  may  be  ultimately  inti-oduced  on 
the  trial  of  the  case,  or  by  any  modification 
of  the  pleadings  which  may  present  a  sharply- 
defined  issue  and  statement  of  fact  to  which 
It  may  be  applied.  To  entitle  the  holder  of 
commercial  paper  to  maintain  his  action  free 
from  the  equities  which  would  Inure  to  the 
benefit  of  the  maker  had  the  suit  been  brought 
by  the  original  payee.  It  is  xmquestlonably  nec- 
eiMiry  that  the  paper  should  have  been  trans- 
ferred fOT  value,  before  maturity,  to  one  with- 
out knowledge  of  the  matters  out  of  which  the 
equity  arises.  Tbe  circumstances  of  the  tnina- 
fw  frequently  furnish  a  controlling  considera- 
tion by  which  the  title  of  the  holder  Is  ascer- 
tained and  determined.  A  transfer  In  the 
ttsual  course  at  business  and  according  to  tV"> 


common  customs  of  the  commercial  .  ^ond  la 
as  much  essential  to  the  inte^ty  of  the  hold- 
er's title  as  Is  tbe  absence  of  the  knowledge 
of  the  equities  on  which  the  maker  insists. 
Roberts  v.  Uali,  37  Oonn.  205;  Railroad  Co. 
V.  National  Bank,  102  U.  S.  14;  Uelmer  v. 
Bank,  28  Neb.  474,  44  N.  W.  482.  Tha  difficul- 
ty Is  to  settle  whether  the  drcumstances  of 
the  tmusactlon  make  the  transfer  one  accord- 
ing to  the  usual  customs  of  trade,  or  consti- 
tute such  a  departure  as  to  open  the  action  on 
the  note  to  the  defenses  pieced.  Each  case 
must  evidently  be  determined  on  its  own  facts. 
In  the  case  cited  from  CJonnectlcnt  the  note 
was  transferred  to  a  trustee  fw  the  benefit  of 
certain  creditors,  who  were  named;  and  the 
proceeds  of  the  note,  when  It  should  be  paid, 
were  to  be  devoted  to  the  liquidation  of  tbe 
debts  of  the  credltca-s  as  specified.  In  a  care- 
fully considered  opinion  the  supreme  court  of 
Connecticut  arrived  at  the  conclusion  that  un- 
der those  circumstances  the  transfer  was  not 
In  the  usual  course  of  business,  and  the  note 
was  open  to  the  defenses  which  would  have 
been  available  had  tbe  suit  been  brought  by 
the  original  payee.  We  do  not  Intend  to  criti- 
cise or  disagree  with  this  authority,  but  we  do 
conclude  the  circumstances  of  this  case  and 
the  relation  of  the  parties,  should  the  proof 
show  them  to  be  what  they  are  now  indicated, 
remove  this  case  from  the  operation  and  scope 
of  tliat  decision.  So  far  as  we  are  able  to 
gather  from  these  pleadings,  the  note  sued  on 
was  one  of  a  very  large  number  given  by  di- 
vers persons  for  the  evident  purpose  of  en- 
abling the  company  to  raise  money  on  Its  de- 
benture bonds  to  complete  the  construction  of 
Its  canal.  If  such  is  proven  to  be  the  fact, 
then  the  transfer  of  these  various  notes  to  a 
trustee  to  hold  and  collect  for  the  payment  of 
the  debenture  bonds  which  were  issued  as  a 
I>art  and  parcel  of  the  same  traiwaction  would 
be  a  transfer  quite  In  accordance  with  tiie  usu- 
al custom  in  such  mses  where  notes  are  tak- 
en in  sabscription  for  stock,  and  the  notes  are 
to  be  pledged  to  mlse  funds  for  the  operation 
of  the  company.  Illustrations  of  transactions 
of  a  similar  nature  are  to  be  found  In  the 
authorities  which  are  afterwards  cited,  and 
the  proceeding  Is  quite  In  harmony  with  the 
general  practice  of  corporations  In  such  cases. 
The  only  capital  which  a  corporation  has  to 
carry  on  Its  operatious  Is  what  results  from  the 
sale  of  stock.  When  stock  Is  sold,  the  con- 
sideration can  be  taken  In  cash,  in  prox>erty, 
or,  as  In  this  case,  in  notes;  but,  in  any  event, 
wlintever  the  consideration  may  be  paid  In,  It 
must  be  available  to  the  corporation,  in  order 
to  enable  it  to  carry  out  Its  coriwrate  pur- 
poses and  objects.  It  can  scarcely  be  sup- 
jKised  a  coiporation  would  Issue  its  stock  for 
the  notGS  of  Its  subscribers  without  power  to 
dispose  of  these  notes  to  realize  the  funds  es- 
sential to  Its  operations.  The  one  presumes 
the  other.  In  the  present  case  tbe  parties  giv- 
ing the  notes  were  probably  advised  of  the 
purpose  of  the  company  to  Issue  bonds,  and 
thereby  raise  money  for  the  completion  of  the 
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canal.  Wbetber  the  makers  of  the  notes  were 
directly  advised  that  these  notes  were  to  be 
pledged  as  security  for  the  payment  of  the 
bonds  the  case  does  not  disclose,  though  the 
ultimate  proof  may  show  It.  Whatever  the 
fact  may  be,  the  makers  of  the  notes  must  be 
taken  to  have  imderstood  those  notes  would  be 
used  and  disposed  of  to  raise  money  for  the 
operations  of  the  company.  The  plan  which 
the  company  adopted  of  turning  the  notes 
over  to  a  trustee,  together  with  some  of  its 
capital  stock,  to  hold  and  collect,  and  devote 
the  proceeds  to  the  payment  of  the  bonds 
was  not  an  unusual  proceeding,  noi  one  which 
must,  as  a  matter  of  law,  without  proof  re- 
spectinff  It,  be  takeu  as  contrary  to  the  ordi- 
nary course  of  business  and  the  uses  of  trade. 
If  the  proof,  then,  sustains  tliese  allegations, 
we  must  conclude  the  transfer  of  the  uote  to 
the  trustee  was  in  the  ordinary  course  of  busi- 
ness, and,  all  other  conditions  being  met,  gave 
him  a  title  which  would  not  be  subject  to  the 
equities  which  otherwise  would  prevail  as  be- 
tween the  maker  and  the  company.  The 
chief  difficulty  Is,  we  are  not  advised  by  the 
pleading  whether  the  debenture  bonds  were  in 
fact  issued  for  a  valuable  consideration,  paid 
by  the  holders  in  whose  Interest  the  suit  is 
brought.  If  the  pleading  or  the  proofs  should 
show  the  issuance  and  sale  of  the  t>onds  by 
the  company  on  the  strength  of  this  created 
trust,  then  the  trustee  would  take  the  note 
for  a  valuable  consideration,  paid  before  ma- 
turity, and  hold  it  free  from  the  equities  wliich 
would  otherwise  prevail  as  between  Kinkel 
and  the  company.  The  complaint  is  detective 
in  tills  particular,  and  It  should  be  amended 
when  the  case  returns  to  the  trial  court.  It 
follows  from  this  conclusion  that  the  pica  of 
a  want  of  consideration  would  not  be  available 
as  a  defense.  'Whether  another  answer  to  the 
contention  could  be  found  in  the  circumstance 
of  the  admission  that  the  trustee  held  100 
shares  of  stock  as  security  for  the  payment  of 
the  bonds,  which  would  be  relieved  from  the 
operation  of  the  trust  if  the  notes  were  paid, 
and  the  comiwiny  would  thereby  come  into  the 
IKWsesaion  of  sufficient  stock  to  satisfy  the 
BubHcription  of  the  maker.  Is  a  matter  about 
which  we  need  not  spccuhtte.  It  is  possible 
an  answer  may  be  found  in  that  suggcstlou. 

Tlic  apiwilee  insists  the  terms  of  the  trust 
and  of  tlie  receipts  advlswl  tlie  trustee  of  the 
piu-pnstr  for  which  the  notes  were  givpu.  and  he 
was  liouud  to  know  wholher  tlie  compmy  was 
ulile  to  carry  out  Its  contract  with  reference 
to  the  subscription,  and  for  thlB  reason  the 
suit  on  the  no'.es  should  lie  open  to  the  de- 
fenses pleaded.  We  cannot  assent  to  this  prop- 
osition. According  to  the  terms  of  the  ar- 
rangement, the  stt)ck  was  not  deliverable  upon 
the  subscription  and  the  execution  of  the  note, 
but  only  on  Its  payment,  which  was  a  year 
from  its  date,  and  then  only  as  to  50  per  cent, 
of  It;  the  iMilance  of  It  being  subject  to  a  pro 
rata  deiluction,  which  might  be  rendered  es- 
BOitlal  by  the  nonpayinent  of  some  of  the 
paper.   It  Is  a  rale,  to  which  there 


are  few  exceptions,  that  the  knowledge  of  the 
holder  of  a  note  that  It  was  not  to  be  paid 
except  on  a  specified  contingency  would  not 
destroy  his  title  as  a  bona  fide  holder  for 
value,  even  tliough  the  ccsitingency  bad  hap- 
pened which  would  defeat  a  recovery  If  the 
suit  had  been  brought  by  the  original  payee. 
Wherever  a  note  is  valid  In  Its  Inception,  a 
default  In  the  performance  of  an  executory 
agreement  will  not  defeat  a  recovery  by  the 
holder,  even  though  he  may  have  .been  ad- 
vised of  the  existeuce  of  the  agreement.  The 
executory  contract  In  this  case  was  an  agree- 
ment to  deliver  stock.  A  failure  to  ddlver 
could  not  t>e  made  a  matter  of  defense,  even 
though  that  executwy  extract  was,  as  be- 
tween the  payee  and  the  mako-,  the  considera- 
tion upon  which  the  note  was  executed. 
Wherever  a  bill  w  note  is  disposed  of  t<«  a 
valuable  consideration,  tbe  holder  is  not  bound 
to  Inquire  whether  the  indorser  has  performed 
or  will  be  able  to  perform  the  agreement  Into 
whicb  be  has  entered,  so  long  as  there  is  noth- 
ing suspicious  or  out  of  the  usual  course  of 
business  In  tbe  circumstances  attending  Its  is- 
sue. Miller  v.  Ottaway,  81  Mich.  106,  45  N. 
W.  (itio;  Adams  v.  Smith,  35  Me.  324;  Patten 
V.  Uieason,  106  Mas&  43U;  Bank  t.  Cason,  39 
La.  Ann.  805,  2  South.  881;  Davis  v.  Mc- 
Cready,  17  N.  Y.  2^0;  Craig  v.  Sibbett,  15  Pa. 
St.  238;  Bond  v.  Wlltse,  12  Wis.  611. 

The  situation  of  the  trustee  is  pressed  upon 
tbe  attention  of  the  court  as  a  basis  for  the  eaa- 
tention  that  bis  knowledge  oncemlng  tbe  trans- 
action must  be  taken  to  l»e  the  knowledge  of 
the  holders  of  the  bonds,  and  therefore  opera- 
tive to  deprive  them  of  the  benefit  of  the  pro- 
tection afforded  bona  tide  holders  for  value. 
Wallace  is  said  to  have  been  Intimately  con- 
nected with  the  canal  company,  and  Harper, 
hia  successor,  to  have  likewise  sustained  some 
relation  to  tbe  corpwatlon,  and  to  have  been 
an  otHcer  of  the  bank  which  received  and  paid 
over  the  money  coming  from  the  sale  of  the 
bonds  In  liquidation  of  an  old  debt.  The 
knowledge  of  these  parties  is  therefOTe  claimed 
to  be  the  knowledge  of  the  holders  of  the 
bonds.  If  the  proof  sustains  tbe  allegations  of 
tlic  complaint  and  ansvrer,  and  also  the  In- 
ferenc(!«  which  we  have  permitted  ourselves 
to  Indulge  in  resi)eetlng  tbe  transaction,  the 
I>osition  is  not  well  taken.  Wlien  the  trust 
was  created,  and  the  stock  aud  the  notes  were 
turned  over  to  the  trustee,  the  bonds  had  not, 
eo  far  as  we  are  now  able  to  discover,  then 
been  sold,  and  they  were  not  in  the  bands  of 
tlie  present  holders.  Whether,  In  point  of  fact, 
the  bonds  bad  been  Issued  ready  for  delivery, 
does  not  appear.  This,  however,  would  be 
tmtmportant  it  the  bonds  remained  unsold 
when  the  trust  was  created.  At  that  time 
Wallace,  the  trustee,  and  Harper,  bis  succes- 
sor in  trust,  wwe  the  agents  of  tbe  company 
alone,  by  which  they  had  been  selected  and 
appointed.  They  bore  no  relation  whatever  to 
the  subsequent  cestuis  que  trugtent,  who  as- 
anmed  that  relation  by  virtue  of  tbe  purcbaae 
of  the  bonds.   If  nich  be  tlie  fact,  the  bOTors 
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eannot  be  Cbarged  Trith  tbe  knowledse  whldi 
may  bare  been  possesaed  by  tbe  trustee.  As 
wag  nld  In  a  well-considered  case,  vblch  was 
afterwards  followed  by  the  supreme  court  of 
tbe  United  States:  "The  trustees  are  not  to 
be  regarded  as  tbe  agents  ot  the  purcbasers  of 
tbe  bonds  and  mortgagea  assigned  to  tbem. 
No  consideration  proceeds  from  tbem.  They 
were  mere  assignees  of  those  aecurltlea,  cou- 
pled witb  no  interest  in  trust  to  hold  tbem  as 
security  for  the  payment  of  all  the  mortgage 
bonda  that  diould  tbereeftra  be  sold  or  ne- 
gotiated by  tbe  company."  GurUs  t.  T^vltt, 
15  N.  Y.  Commlssiottera  t.  Xbayv,  01 

U.  S.  (iill. 

If  tbe  ultimate  proof  shall  sustain  the  alle- 
gations of  tbe  pleadings  as  they  now  are,  and 
as  tbey  may  be  when  amended,  tbe  rights  of 
tbe  parties  must  be  measured  by  the  rules 
which  are  here  Indicated.  Unleaa  there  should 
be  some  very  wide  variance  between  the  case 
as  It  la  made  by  the  ivesent  pleadings  and  the 
proof  as  It  may  be  offered,  the  plaintiff  must 
recover  on  tbe  note,  and  tbe  defenses  will  be 
no  bar  to  tbe  action.  If  the  parties  desire  to 
continue  tbe  lltlgatim,  tbe  plaintiff  should 
amend  bis  complaint  in  the  particulars  sug- 
gested. If  there  Is  no  controversy  as  to  tbe 
fticts,  and  tbey  remain  as  Indicated,  and  our 
Inferences  prove  accurate,  and  no  defeiue  is 
pat  in  other  than  what  Is  stated  In  the  present 
action,  judgment  must  of  necessity  go  for  him. 
'Vbe  case  Is  therefore  reversed.  Tbe  plaintiff 
will  be  permitted  to  amend  bis  complaint,  and 
tbe  defendant  to  answer  as  be  may  be  ad- 
vised otherwise  than  as  his  defenses  may  be 
controlled  by  this  opinion.  Reversed. 


GOLDHAMMEB  et  al.  v.  DYER. 
(Court  of  Appeals  of  Colorado.    Oct  14,  1895.) 

CoKTRACT— Damagbs— Rbcovbrt  WOJt  L08T  Phof- 

1T9— Sufficiency  or  Evidenck —Instruc- 
tions—Objectios  NOT  Raised  Below. 

1.  In  an  action  by  a  Imardinfr  house  keep- 
er against  a  grocer  for  breach  of  a  contract 
to  furnish  groceries  on  credit,  whereby  plain- 
tiff was  unable  to  take  boarders  who  applied 
for  board,  testimony  of  plaintjfE,  who  had  Dt-on 
keepinjT  boarders  for  20  years,  that  if  she  had 
had  snfficient  groceries  to  have  taken  th«  board- 
era  who  applied  for  board  she  could  have  run 
the  house  at  a  certain  profit,  whercaB  the  busi- 
ness was  run  at  a  loss,  is  sufficiont  to  autborize 
a  recovery  for  profits,  as  it  will  be  presnmefl 
that  persons  offerlns  to  board  with  plaintiff 
would  have  remaiQed  with  her. 

2.  An  objection  that  the  inatnictions  were 
not  sufficiently  fall  cannot  be  considered  when 
raised  for  the  first  time  on  appeal. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Margaret  Dyer  against  Philip 
Goldhamnier  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defradanta  appeal. 

Affirmed. 

0«o.  F.  Dunklee  and  O.  E.  Jackson,  for  ap- 
pellants.  John  W.  Helbig,  for  appellee. 
T.42p.no.Z~12 


.  THOMSON,  J.  The  defendants  Goldbam- 
mer  and  Wrlss  wore  grocery  men  in  tbe  city 
of  Denver.  In  payment  of  a  debt  owing  to 
tbem  by  a  former  occupant  of  a  bouse  own- 
ed by  a  Mr.  Harris  they  had  taken  a  lot  of 
furniture  In  that  house.  In  pursuance  of 
some  negotiations  between  them  and  tbe 
plaintiff,  Margaret  Dyer,  she  rented  the 
house  from  Mr.  Harris  and  the  furniture 
from  tlie  defendants.  Her  purpose  in  rent- 
ing tbe  bouse  and  furniture  was  to  conduct 
a  boarding  house.  The  rent  to  be  paid  for 
the  furniture  was  fl7.50  per  month.  She 
gave  her  notes  for  four  Installments  of  the 
rent,  and  secured  their  payment  by  a  chattel 
mortgage  uj>on  furniture  of  her  own.  They 
gave  back  an  agreement  to  tbe  effect  that  If, 
after  payment  of  the  first  of  tbe  notes,  she 
so  desired,  her  lease  of  the  furniture  should 
be  canceled,  providing  she  bad  paid  all 
rent  which  had  accrued  at  the  time  of  the 
cancellation.  She  then  moved  Into  the  house, 
and  kept  it  as  a  boarding  bouse.  When  she 
bad  occupied  It  something  over  a  month,  tbe 
first  Installment  of  the  rent  of  the  furni- 
ture being  unpaid,  the  defendants  took  pos- 
session of  the  furniture,  and  removed  it 
from  the  bouse,  tbe  result  being  that  she 
was  unable  longer  to  carry  on  her  business. 
This  suit  was  brought  before  a  justice  of  tbe 
peace,  and  by  appeal  and  change  of  venue 
finally  found  its  way  into  the  district  court 
of  Arapahoe  county,  where  a  trial  resulted 
in  a  judgment  for  the  plaintiff,  by  appeal 
from  which  the  cause  is  now  here. 

There  were  no  formal  pleadings,  and  we 
must  look  to  tbe  evidence  for  tbe  cause  of 
action.  Tbe  testimony  was.  In  substance, 
that  before  removing  into  the  house  she 
was  conducting  a  boarding  house  in  anoth- 
er locality  In  Denver,  and  was  doing  a 
good  business;  that  she  was  approached  by 
Harris  and  the  defendants,  who  solicited  her 
to  rent  this  house  and  furniture,  and  upon 
her  statement  to  the  defendants  that  she 
had  not  means  to  run  tbe  house,  and  could 
not  do  so  tmless  she  could  obtain  groceries 
upon  monthly  payments,  to  be  made  at  the 
time  she  collected  her  money  from  her  board- 
ers, they  agreed  to  furnish  her  with  grocer- 
ies on  monthly  credit  to  carry  on  the  busi- 
ness; that  she  was  Induced  by  this  agree- 
ment to  'eave  the  house  she  had  been  keep- 
ing, and  remove  Into  the  Harris  house;  that 
upon  applying  to  defendants  for  groceries 
they  refused  her  any  credit  whatever,  and 
she  could  not  obtain  credit  elsewhere;  that 
the  house  nnd  furniture  would  accommodate 
30  boarders,  but  that,  owing  to  her  inability, 
from  lack  of  means,  to  provide  for  that 
number,  she  was  comiwUed  to  run  the  house 
with  only  10,  and  to  reject  all  further  appli- 
cations, of  which  she  had  a  large  number; 
tliat  with  the  limited  number  of  boarders  to 
which,  on  account  of  the  refusal  of  the  de- 
fendants to  perform  their  promise,  she  was 
compelled  to  confine  herself,  she  ran  the 
house  at  a  loss,  receiving  for  board  fGO  lesa 
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than  the  amotuat  expended  for  provisions; 
that  the  cost  of  removal  Into  the  house  was 
923;  that  the  rent  paid  to  Mr.  Harris  for 
the  house  was  $40  per  month;  that  she  had 
been  In  the  boarding  house  business  17  or 
18  years;  and  that,  if  she  could  have  ac- 
commodated the  boarders  she  turned  away, 
there  would  have  been  a  profit  In  the  busi- 
ness of  $75  or  ^  per  month.    Her  state- 
ments were  contradicted  by  the  defendants, 
but  the  Jury  awarded  her  f250,  and  judg-  . 
ment  was  entered  upon  the  verdict  after  a  ! 
motion  for  a  new  trial  had  been  heard  and  ! 
denied.    It  is  argued  that  the  evidence  Is  ' 
Insufficient  to  sustain  the  verdict.    The  rule  '■ 
in  appellate  courts,  where  the  evidence  is 
conflicting,  Is  to  accept  the  verdict  of  the  , 
Jury  as  final  upon  controverted  questions  of 
fact    Any  other   rule  would   destroy  the  . 
value  of  verdicts,  and  lead  to  endless  confu- 
sion.   Counsel  admit  the  rule  as  of  general  i 
application,  but  they  say  that  In  this  case  I 
the  plaintiff's  statements,  upon  their  face,  ! 
are  so  improbable,  and  of  such  a  doubtful  , 
and  suspicious  character,  that  they  ought  to 
be  rejected  from   consideration.    We  see 
nothing  improbable,  doubtful,  or  suspicious 
in  the  plaintiff's  story.    It  looks  well  enough 
on  paper.    And  as  the  Jury,  after  seeing 
her  on  the  stand,  and  hearing  her  testify, 
believed  her   as  against   the  defendants, 
whom  they  also  saw  and  heard,  we  must 
accept  her  statements  as  true. 

It  Is  next  objected  that  there  was  no 
proof  cf  actual  damage  sustained  by  the 
plaintiff.  We  think  counsel  must  liave  over- 
looked the  evidence  of  the  cost  of  removal 
from  her  former  place  of  business  to  the 
Harris  bouse,  the  rent  paid  for  that  house, 
and  the  loss  sustained  by  reason  of  lier  In- 
ability to  provide  for  more  than  one-third  of 
the  boarders  the  house  would  accommoilatc. 
AU  this  was  surely  actual  damages.  It  rep- 
resented money  In  fiict  lost  to  her  in  conse- 
quence of  the  breach  by  the  defendants  of 
Uielr  contract.  But  this  Is  passetl  over  un- 
noticed, and  the  ai'gument  directed  to  the 
testimony  concerning  profits.  Counsel  say. 
In  effect,  that  the  plaintiff  ought  to  receive 
nothing  for  the  destruction  of  her  business, 
because  her  loss  consisted  In  profits  which 
she  supposed,  but  could  not  know,  she  would 
have  realized  if  she  could  have  run  her 
boai'dlng  house  to  its  full  capacity.  It  Is 
well  settled  that,  in  an  action  for  breach  of 
contract,  dama^  which  are  merely  specula- 
tive are  not  recoverable.  Whether  the  prof- 
Its  of  which  a  party  has  been  deprived  shall 
be  allowed  depends  upon  the  circumstances 
of  the  xitrticular  case  in  which  they  are 
claimed.  Damages  for  breach  of  contract 
are  not  allowable  if  they  are  not  the  direct 
result  of  the  breach,  or  If  there  are  no  data 
upon  which  they  can  be  rcasoiuibly  estimat- 
ed. But  where  the  breach  is  the  Imuiediate 
cause  of  the  damage,  and  the  extent  of  the 
loss  sustained  can  be  ascertained  with  rea- 
sonable certainty,  the  party  responsible  must 


make  it  good,  whether  It  consists  In  un- 
realized profits  or  not  The  courts  have  nev- 
er denied  compensation  for  profits  lost  mere- 
ly because  they  were  profits.  They  have 
refused  to  allow  them  where  tbey  were  re- 
mote, imat^naty,  or  Impossible  of  ascertain- 
ment, but  not  where  they  were  Immediate, 
and  there  were  criteria  by  which  an  esti- 
mate, approximately  accurate,  of  their 
amount  could  be  made.  Wakeman  v.  Man- 
ufacturing Co.,  101  N.  T.  205,  4  N.  B.  21M: 
Garsed  v.  Turner,  71  Pa.  St.  56;  Savery  v. 
Ingersoll,  46  Hun,  176;  Lumber  Co.  v.  Cole, 
2  Wash.  St  57,  25  Pac.  1077;  1  Sedg.  Dam. 
(8th  Ed.)  %  177.  We  think  that  in  this  case 
the  pnxrf  was  ample  to  authorize  the  snb* 
mission  of  the  question  to  the  Jury.  The 
plaintiff  had  been  In  the  boarding  house  busi- 
ness 17  or  18  years.  She  knew  what  the 
provisions  cost  with  which  she  fed  the  10 
boardera  she  had,  and  she  knew  the  amount 
of  other  expense  Incurred.  A  portion  at 
least  of  that  expense  would  have  been  the 
same  If  her  house  bad  been  full,  and  from 
her  experience  in  tho  business  It  Is  presum- 
ed that  she  knew  bow  much.  If  any,  her  en- 
tire expenses  would  have  been  increased  had 
she  been  able  to  take  the  boarders  she  was 
compelled  to  turn  away.  She  also  knew 
what  she  would  have  received  for  board. 
She  would  have  had  the  profits  of  four 
months'  occupancy  of  the  house,  and  what 
they  would  have  amounted  to  was  suscepti- 
ble of  as  accurate  figuring  as  damages  usu- 
ally are.  It  Is  true,  she  did  not  know  that 
the  boarders  would  have  staid  with  her  If 
she  lutd  taken  them;  but,  when  a  given 
state  of  facts  appears,  a  legal  presumption 
attaches  to  them,  and  It  la  presumed  that  If 
she  could  have  taken  the  people  who  offer- 
ed themselves  they  would  have  continued 
to  board  with  her. 

Complaint  is  made  of  Instructions  given, 
of  the  refusal  of  the  court  to  Instruct  as 
requested,  and  of  an  alleged  interruption  of 
the  argument  of  counsel.  It  is  not  objected 
that  the  Jury  were  misdirected.  It  Is  claim- 
ed only  that  the  instructions  were  not  suffi- 
ciently full.  Neither  side  asked  that  they 
be  made  more  specific,  and  the  objection  to 
them,  which  is  made  for  the  first  time  here, 
comes  too  late.  They'  submitted  the  ques- 
tions of  fact  involved  fully  and  fnliiy,  and 
directed  the  Jury,  If  from  the  evidence  they 
found  the  facts  to  be  with  the  plaintiff,  to 
assess  her  damages  at  such  amount  as  tbey 
should  find  from  the  evidence  would  com- 
pensate her  for  the  loss  sustained.  There 
Is  no  error  in  the  instruction.  Grarsed  v. 
Turner,  supra. 

Defendants  requested  Instructions  that  no 
actual  damages  were  provetl.  and  that  the 
plaintiff  was  not  entitled  to  damages  except 
In  80  far  as  she  had  not  th^  Information, 
time,  and  ability  necessary  to  prevent  them. 
The  evidence  did  not  warrant  such  instruc- 
tions, and  It  would  have  been  error  to  give 
them. 
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One  of  the  grounds  of  tbe  motion  for  a 
new  trial  was  that  one  of  tbe  counsel  for  de- 
fendants was  disturbed  In  bis  argument  by 
the  noise  of  Imimneliug  a  jury  in  another 
cause.  His  affidavit  to  that  effect  was  filed 
in  support  of  tbe  motiou.  There  was,  bow- 
ever,  a  counter  affidavit  that  there  was  no 
noise  sufficient  to  disturb  counsel  or  distract 
the  attention  of  the  jury.  We  cannot  see 
that  tbe  ruling  of  tbe  court  on  tbe  motion 
was  wrong.  Whether  the  Impaneling  of  a 
Jury  created  such  confusion  as  Id  any  way 
to  lessen  the  effect  of  counsel's  argument 
was  a  question  of  fact  upon  which  there 
was  evidence  on  both  sides,  the  weight  and 
value  of  which  It  was  the  province  of  tbe 
court  to  determine.  Moreover,  the  judge 
was  himself  personally  cognizant  of  what 
occurred,  and  we  cannot  assume  that  be 
would  allow  counsel's  case  to  suffer  detri- 
ment from  any  cause  within  his  control. 
Upon  the  case,  as  the  record  presents  It,  we 
are  not  at  liberty  to  reverse  the  judgment, 
and  It  will  therefoi-e  be  affirmed.  Affirmed. 


SLATTERY  v.  ROBINSON. 
(Court  of  Appeals  of  Colorado.    Oct.  14,  1895.) 
Appeal  from  Ikfebiob  Courts— Tjue  of 
Taking  Appeal. 
Under  Act  1885.  p.  158.  providing  that 
anneals  from  the  county  to  the  district  court 
must  be  taken  within  10  days  after  linai  judg- 
ment. unle»8  the  court  within  the  time  limited 
extends  tbe  time  for  perfecting  the  appeal,  it  is 
essential  to  the  jurisdiction  of  the  district  court, 
that  the  appeal  be  talcen  within  the  required 
time,  thoneh  a  motion  for  a  new  trial  is  not  dis- 
posed of  irithin  such  time. 

Apiteal  from  district  court,  Arapahoe  county. 

Action  by  Alexander  D.  Robinson  against 
G.  B.  Slattery  and  another.  There  was  a 
jndgniokt  for  plaintiff,  and  dafendant  Slattery 
appeals.  Dismissed. 

Talbot  &  Denlson  (George  O.  Norris,  of 
counsel),  for  apiKillant.  Benedict  &  Plielps, 
for  appeUee. 

BISSELL,  J.  This  was  an  action  on  a 
money  demand  brought  against  Sljittco'  and 
another  In  tbe  comity  court  In  lSi)3.  One  of 
the  defendants  made  default,  and  judgment 
was  accordingly  entered,  but  the  case  was  de- 
fended by  Slattery.  Various  i)ioceedlnss  were 
had  In  tbe  case  until  tbe  Kitli  of  August, 
when  It  was  tried,  and  a  judgment  rendered 
against  Slattery  for  ?744.2(i.  A  motion  for  a 
new  trial  was  subsequently  filed,  and,  taking 
the  usual  course,  was  ultimately  argued  and 
determined  on  the  29th  of  August.  Nothing 
whatever  appear^  to  have  been  done  prior  to 
this  time  with  reference  to  the  prosecutl<m  of 
an  appeal  from  the  judgment  against  Slattery. 
When  the  motion  for  a  new  trial  was  over- 
ruled, an  appeal  was  prayed  to  the  district 
court  and  allowed,  a  bond  was  filed,  and  the 
jiapers  subsequent^  reached  that  cowt.  There 
a  motion  was  made  to  dismiss  the  appeal,  on 


several  gi-ounds,  but  tbe  principal  one.  and 
that  witli  which  wo  are  concerned,  was  bused 
on  tbe  statute,  which  Axes  the  time  within 
which  au  appeal  mnst  be  taken.  In  the  dis- 
trict court  the  motion  to  dismiss  the  appeal 
was  heard  on  the  18th  oC  December,  and  al- 
lowed. In  tiic!  order,  five  days'  time  was 
given  the  appellant,  Slattery,  In  which  to  elect 
wliat  he  would  do.  Just  what  this  order 
meant,  its  scope  or  purpose,  canuot  be  gather- 
ed from  tlie  record.  It  would  appear,  how- 
ever, that  Slattei-y  afterwards  filed  a  motion 
to  rehear  tlie  motion  to  dismiss  the  appeal, 
which  had  been  disposed  of  on  the  30tb  of 
December.  This  motion  was  heard,  and  tak- 
en imder  advisement.  After  the  term  had 
elapsed,  and  on  the  22d  of  January  of  the  en- 
suing year,  the  motion  to  rehear  the  motion  to 
dismiss  the  appeal  was  denied,  and  from  this 
order  or  judgment  Slattery  prayed  an  appeal 
to  this  court.  An  application  was  made  here 
to  dismiss  the  appeal.  It  was  not  determined 
in  limine,  but  the  matter  is  presented  t<x  oor 
consideration  on  final  argument. 

We  do  not  find  It  necessary  to  dispose  of 
some  of  tbe  questions  which  are  argued  on 
this  hearing.  Slattery  never  actiuired  the  right 
to  have  his  case  determined,  either  In  the 
district  com*t,  or  hoard  on  appeal  here,  be- 
cause he  failed  to  take  the  statutory  steps  to 
preserve  whatever  rights  be  may  have  had. 
It  has  long  been  settled  In  this  jurisdiction 
that  the  service  of  a  notice  according  to  the 
statutory  requirements  is  an  indispensable  pre- 
requidte  to  the  perfection  of  an  appeal  from 
the  county  court.  The  matter  Is  juilsdictlon- 
al,  and  c-onseut  will  not  confer  jm-isdlctlon  for 
tlie  puriKwes  of  review.  Gordon  v.  Gray,  10 
Colo.  167,  34  Pac.  840;  Daniels  v.  Daniels,  9 
Colo.  133,  10  Pac.  (J57;  Hunt  v.  Arkell,  13 
Colo.  M3,  22  Pac.  820;  Dusing  v.  Nelson,  0 
C^lo.  39.  There  Is  no  escape  from  the  force 
and  eff(-ct  of  these  repeated  adjudications  of 
the  supreme  court  ui>on  tbe  questions  in- 
volved. Act  18H3,  p.  l.'iS,  pmvldes  that  au  ap- 
peal from  the  comity  to  the  district  court  must 
be  taken  within  10  days,  unless  within  that 
Umiteil  time  the  court,  ui>on  good  cause,  grants 
further  time  for  perfecting  the  apxK-al.  This 
statute  bus  been  somewhat  amended  since, 
but  our  attention  has  been  called  to  no  act 
which  in  any  wise  changes  or  modifies  this 
liartlcular  provision.  It  theroftire  follows, 
when  final  judgment  was  entered  on  the  10th 
of  August,  and  no  appeal  was  prayed,  or 
taken,  or  perfecttHl  within  10  days  from  that 
time,  the  subsequent  proceedings  gave  the  dis- 
trict c-ourt  no  jurisdiction  to  hear  or  try  the 
case,  and  its  order  dismissing  the  api>cal  was 
entirely  regular  and  free  from  error.  We  dis- 
cover nothing  in  the  record  which  would  take 
this  cpiestlon  out  of  the  operation  of  the  stat- 
ute, or  which  shows  tbe  parties  have  In  any 
wise  lost  their  right  to  Insist  on  the  enforce- 
ment of  their  judgment.  The  same  principle 
and  the  same  rules  are  applicable  to  the  pro- 
ceedings tn  the  district  court  We  do  not  In- 
qubre  whether  tbr  wder  whlcfa  the  court  made 
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on  the  appltcatioii  to  dismiss  the  appeal  was 
a  judgment  from  which  an  appeal  would  lie 
to  this  court,  because,  assuming  it  to  be  such, 
the  paities  took  none  of  those  steps  which  the 
statute  requires  to  perfect  an  appeal  to  this 
tribunal.  If  the  judgment  was  entered.  It 
was  entered  in  December.  It  was  In  no  wise 
stayed  by  any  pi*oeeediugs  taken  in  that  court, 
and  the  parties  neither  took  an  appeal  nor 
any  steps  In  that  direction  until  the  foUowinK 
January,  nearly  30  days  after  the  entry.  This 
practice  docs  not  accord  with  the  statute,  and 
since  the  luirties  did  not  in  any  wise  preserve 
their  rights,  they  were  lost  by  their  laches, 
and  an  appeal  cannot  now  be  successfully 
prosecuted.  The  appeal  wiil  be  dismissed,  and 
the  case  remanded.  Dismissed  and  remanded. 


ROCKWELL  STOCK  ft  I4AND  00.  T. 
CASTRONI.    (No.  SiO.) 

(Court  of  Appeals  of  Colorado.    Oct  14, 1805.) 

BBEAca  or  Aohbement  to  Fork  Partnership— 

Mbasl'bb  of  Dauaoes— EviuBNCB — Tins 
roR  Akoomekt  or  Couksb]:4. 

1.  la  an  action  for  breach  of  a  contract  to 
form  a  partneTsbip,  whereby  plaintiff  was  to 
(.■outribute  Iier  labor  as  against  a.  hennery  plant 
to  he  furnished  by  deft>ii(Iaiit,  evidence  of  the 
oer  diem  value  of  plaintiff's  services,  whilp 
awaiting  the  complcuon  by  defendant  of  his 
agreement,  cannot  be  considered  In  estimating 
the  damngeu. 

2. 1'laintiff  cannot  testify  as  to  the  con- 
teuts  of  a  letter  written  by  her  to  defendant, 
withoot  calling  upon  defendant  to  produce  the 
letter,  or  laying  some  foundation  for  the  sec- 
ondary evidonee. 

3.  The  fixing  of  time  for  arfjnment  of  coun- 
sel is  within  the  discretion  of  the  trial  court. 

Api)eal  from  county  court,  Weld  county. 

Action  by  Martha  K.  Castronl  against  the 
Rockwell  Stock  &  Laud  Comijaiiy.  Tliere 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Two  suits  were  brought  against  the  Rock- 
well Stock  &  Land  Company  to  i*eeover  dam- 
ages,—in  one  case  for  the  injuries  which 
Martha  Castronl  had  sustained  by  reason  of 
the  breach  of  an  alleged  agreement  made  be- 
tween her  and  the  company,  and  in  the  otlier 
for  thewageswhlch  Joseph  Castronl  had  earn- 
ed under  a  special  contract.  The  two  suits  were 
tried  togotiier,  and  the  two  appeals  were 
heard  at  the  same  time.  Most  of  the  facts 
will  bo  stated  in  this  opinion,  which  must 
be  referred  to  In  connection  with  that  ren- 
dered in  Joseph's  case.  42  I'ac.  182.  In  Au- 
gust, 1803,  Martha  Castronl  and  her  husband 
were  strangers,  and  apparently  stranded,  in 
Denver.  Tliey  were  at  a  place  under  the 
management  of  the  Helping  Hand  Associa- 
tion, which  dire<'t9  Its  principal  efforts  to  the 
procurement  of  labor  and  the  extension  of 
aid  to  persons  who  require  work  or  need  as- 
sistance. Rockwell,  the  manager  of  the  cor- 
'joratlou,  wliich  Is  the  api)cllant  here,  went 
to  the  place  looking  for  people  to  work.  He 
stated  to  the  manager  that  he  desired  some 


one  who  understood  the  care,  manasemeot, 
and  raising  of  chlckeus  as  he  contemplated 
starting  a  hennery  on  the  farm  of  the  com- 
pany in  Weld  county.  Mrs.  Castronl  heard 
the  application,  and  broached  the  subject  of 
her  employment  to  Mr.  Rockwell,  stating  that 
she  was  familiar  with,  and  desirous  of  ob- 
taining, that  sort  of  work.  An  arrangement 
was  made  for  Mrs.  Castronl  and  her  husl)and 
to  call  at  Mr.  Rockwell's  office  the  ensuing 
day  to  discuss  the  project.  This  litigation 
grew  ont  of  what  transpired  at  that  tlme» 
and  out  of  what  was  done  by  the  parties  sub- 
sequently. Mrs.  Castronl  and  her  husband 
testified  to  an  agreement  on  the  part  of  Mr. 
Rockwell,  representing  the  company,  to  form 
a  partnership  between  Mrs.  Castronl  and  the 
corporation  to  raise  hens,  chickens,  and  egga 
for  market.  Tbey  ctmtended  the  terms  were 
substantially  agreed  upon,  and  consisted  of 
a  contract  on  the  part  of  the  company  to 
buUd  a  hea  house  and  all  of  Its  necessary 
appurtenances,  buy  an  incubator  and  chickens 
necessary  to  stock  It,  and  furnish  a  place  for 
the  Castronls  to  live,  and  Mra  Castronl  was 
to  get,  as  her  compensation,  one-half  of  the 
profits  which  might  be  derived  from  the  en- 
terprise;  the  skill  and  labor  of  Mrs.  Castronl 
being  pnt  up  against  whatever  else  was  nec- 
essary to  the  CMnmencemcnt  and  continu- 
ance of  the  business.  Some  parts  of  this  ar-J 
rangement  are  conceded;  otlier  ports  are  de- 
nied. Very  little  of  the  testimony  will  be 
discussed,  because  the  case  must  go  back  for 
another  trial,  and  in  such  cases  it  is  always 
desirable  for  the  court  to  avoid  such  a  dis- 
cussion of  the  facts  as  will  tend  to  prejudice 
either  party  on  the  subsequent  hearing.  It 
was  undoubtedly  contemplated  by  both  sides 
tbat  the  enterprise  should  be  undertaken, 
and  the  two  parties  to  the  arrangonent 
should  sulratantlally  bear  thtir  reepectlve 
portion  of  the  burden,  and  share  In  the  prof- 
its. The  time  of  the  conuuencement  of  the 
partnership  is  a  matter  In  dispute,  on  which 
the  trial  court  must  ultimately  pass.  It  will 
not,  therefore,  be  discussed,  except  In  so  far 
as  to  suggest  that  It  Is  the  contention  of  the 
appellee,  Mrs.  Castronl,  that  her  damages 
arose  largely  from  the  failure  of  the  company 
to  start  the  business  at  the  agreed  time. 
Whether  this  be  or  be  not  true  Is  unimpor- 
tant to  this  opinion.  The  parties  went  to 
the  farm  on  money  furnished  by  the  com- 
pany. The  company  started  the  construction 
of  the  necessary  buildings,  continued  it  from 
time  to  time,  and  finally  bought  TjOO  or  GOO 
hens,  and  the  business  was  to  a  measure 
launched  just  before  the  commencement  of 
the  new  year.  During  all  this  time  the  com- 
pany had  advanced  money,  in  greater  or  less- 
er amounts,  to  Mrs.  Castronl  to  enable  her  to 
purchase  supplies,  and  care  for  herself  and 
her  husband  during  the  delay  incident  to  the 
development  of  a  trade  in  the  chicken  busi- 
nesa  During  this  time  the  Castronis  lived  in 
the  house  belonging  to  the  company,  used  its 
furniture  and  awurteuonce^  lived  on  the 
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staff  [vocQred  from  the  farm,  or  such  m  was 
bought  with  money  which  was  furnlsl.sd  tbem 
the  company.  Harvest  was  In  progreBS 
when  these  parties  went  to  the  farm.  This 
necessitated  the  employment  of  quite  a  num- 
ber of  men,  who  boarded  at  the  farmhouse, 
and  for  whom,  under  the  suggestion  of  the 
manager  of  the  company,  Mrs.  Castront  cook- 
ed. Under  what  sort  of  an  arranfremMit  this 
was  done  Is  not  entirely  clear,  but  It  Is  a 
matter  easily  settled  by  the  trial  court  Har- 
vesting only  continued  for  a  little  time,  titter 
which  Mcs.  Castroni  seems  to  have  been  do- 
ing nothing  on  the  farm,  other  than  those 
things  which  were  incidental  to  orerseelng 
the  building  of  the  hennery,  the  arrangement 
of  Its  details,  and  the  buying  of  the  hens, 
and  getting  the  business  In  shape.  The  mat- 
ter resulted  In  a  very  large  correspondence 
between  the  parties,  which  somewhat  tends 
to  elucidate  the  matter.  It  is  very  evident, 
frtHn  all  the  testimony,  both  the  letters  and 
the  other  evidence,  that  both  sides  contem- 
plated putting  the  agreement  into  writing, 
and  therein  stating  definitely  the  terms  of 
the  contract.  It  was  not  done,  although  nu- 
merous promises  In  that  direction  were  made 
by  the  manager  of  the  company,  and  divers 
letters  alwut  it  were  written  by  Mrs.  Cas- 
troni. Matters  went  along  without  any  dis- 
agreement or  trouble,  other  than  scmie  inci- 
dental complaints  made  because  of  the  delay 
In  starting  the  business,  and  concerning  oth- 
er alight  details  which  need  not  be  mention- 
ed. Finally,  In  the  first  week  of  January,  the 
IMirttes  seem  to  have  fallen  out.  Why  or  how 
Is  left  unexpiaiued.  In  one  of  Mrs.  Castront's 
letters,  she  Intimates  their  Inability,  under 
the  arrangement,  to  toke  care  of  themselves, 
and  a  dissatisfaction  with  the  existing  eon- 
ditloQ,  and  states  tliat  she  has  been  offered 
9^iO  a  week  to  ride  the  ensuing  season  with  a 
circus,  and  that  she  expects  to  conclude  the 
arrangement,  and  leave  her  husband  there  to 
run  the  business.  Wliether  this  precipitated 
matters,  or  what  the  cause  was,  we  do  not 
know.  At  all  erouts,  they  seemed  to  have 
t)een  told  to  (piit,  accepted  the  situation,  and 
left.  Whatever  stuff  they  had  was  put  out 
of  the  house,  and  the  disagreement  resulted 
in  this  litigation.  The  actiou  was  begua  be- 
fore a  justice  of  tlie  peace,  on  an  account 
filed,  which  charged  the  company  with  some 
570.80  for  meals  for  Joseph  Castroni  at  GO 
cents  a  day,  and  some  $.3S  oi-  for  meals 
furnished  Rockwell  and  his  sons,  ami  for  the 
work  of  cooking  for  the  harvest  hands  for  11 
days.  There  was  a  charge  of  $100  for  100 
daj-s*  lost  time  from  October  1st  to  January 
8th,  at  ?1  a  day.  The  total  account  was 
?:;i5.75.  which  was  credited  on  the  other 
side  with  $97  cash  and  meivhandise.  Tlie 
suit  was  for  a  balance  of  $118.75.  There  was 
no  dispute  about  the  amount  of  money  and 
morchaiidlBe  furnished,  except  as  to  $5,  for 
which  the  company  claimed  a  greater  credit. 
After  judgment  was  entered  against  the  com- 
pany, an  appeal  was  taken  to  the  county' 


court,  where  the  case  was  again  tried,  and 
the  plaintiff  got  Judgment  for  $104.75.  Be- 
fore the  trial,  the  defendant  moved  the  plain- 
tiff be  compelled  to  give  security  for  costs. 
The  court  denied  the  motion.  It  was  based 
on  an  affldavlt  substantially  stating  some- 
thing of  the  situation  of  the  parties,  the  un< 
certainty  of  their  residence,  and  the  proba- 
bility that  the  officers  of  the  court  would  lose 
their  feM.  During  the  trial  the  plaintiff  of- 
fered evidence  In  regard  to  the  Item  of  100 
days'  lost  time  between  October  Ist  and  Jan- 
uary Sth.  Mrs.  Castroni  testified  it  was  for 
Inst  time,  on  the  principle  that  the  business 
should  have  commenced  on  the  1st  of  Octo- 
ber, and  that  she  most  likely  would  bave  ob- 
tained work  elsewhere  but  tor  her  reliance 
upon  the  agreement.  The  defendant  object- 
ed, In  apt  time,  to  the  Introduction  of  the 
testimony,  and  saved  an  exception  to  the 
ruling  of  the  court  permitting  Its  Introduc- 
tion. Subsequently,  the  plaintlfl  was  Inter- 
rogated concerning  a  letter  which  she  bad 
written  to  the  manager  of  the  company,  and 
asked  to  state  Its  contents,  liefore  any  basis 
whatever  had  been  laid  for  secondary  proof 
concerning  It.  The  plaintiff  gave  no  evidence 
as  to  the  value  of  her  time,  as  to  the  work 
she  had  been  engaged  in,  or  as  to  what  her 
time  would  tmder  any  circumstances  l>e 
worth.  On  the  conclusion  of  the  case,  the 
parties  were  limited  to  20  minutes  on  each 
side  to  present  the  ease  to  the  Jury.  The 
defendant  asked  for  additional  time  to  pre- 
sent the  case,  which  was  refused,  and  an  ex- 
ception saved  to  the  court's  action.  All  the 
various  matters  suggested  were  duly  saved 
by  a  motion  for  a  new  triaL 

L.  C.  Rockwell,  tat  appellant    Chas.  M. 

Bice,  for  appellee. 

BISSELL,  J.  (after  stating  the  facts).  Had 
the  case  been  brouglit  ou  the  proper  theory, 
and  tried  on  tlie  correct  basis,  and  resulted  in 
a  Judgment,  it  could  very  readily  be  sustain- 
ed. The  chief  trouble  Is  the  case  was  not  cor- 
rectly conceived,  and  it  was  tried  on  a  wholly 
erroneous  hypothesis.  Nothing  Is  more  gener- 
ally settled  than  that  a  refusal  to  cai'ry  out 
an  agreement  to  form  a  copartnership  gives 
rise  to  a  cause  of  action.  In  the  present  case, 
it  Is  quite  clear,  from  the  evidence,  some  kind 
of  an  arransement  was  made  between  the 
company  and  Mrs.  Castroni  which  contem- 
plated the  erection  of  a  hennery,  and  the  coi'- 
rylng  on  of  its  incidental  traffic.  She  went 
to  the  farm  In  the  execution  of  the  projected 
agreement,  and  remained  there  for  several 
months,  superintending  the  erecticai  of  tiie 
buildings  and  the  preiiaratlon  of  the  plan, 
and  when  the  company  refused  to  put  the 
agreement  in  writing,  or  to  carry  it  out,  it 
was  guilty  of  a  broach  of  contract,  for  which 
It  must  respond  in  damages.  This  Is  clearly 
settled  by  many  authorities,  2  Bates,  Partn, 
S  870;  2  Llndl.  Tartn.  p.  917;  Bagley  v. 
Smith,  .10  X.  Y.  480;  Addams  v.  Xutton,  39 
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Pa.  St.  447;  Byrd  v.  Fox,  S  Mo.  574;  HiU  t. 
Palmer,  50  Wis.  123.  13  N.  W.  JO.  The  dam- 
ncea,  however,  do  not  tiike  the  form  of  the 
per  diem  value  of  the  labor  of  the  person 
iiKainst  whom  Uie  wroiiK  was  committed. 
The  court  clearly  erred  in  admittlug  proof 
eoDCeiTilnfi  the  value  of  her  time  for  100 
days,  ami  jjermitling  her  to  stctc  that  she 
could  probably  have  earned  that  aiuount  of 
money,  had  she  been  disensaged,  and  able 
to  procure  employment.  Of  course,  the  diffi- 
culty to  prove  what  her  loss  was  Is  readily 
apprecijited.  The  damages,  however,  could 
uot  take  that  form,  nor  was  this  evidence  ad- 
missible to  show  what  loss  she  had  sustalued. 
If  such  testimouy  could  have  been  offered, 
there  was  no  attempt  on  the  part  of  the  plain- 
tiff to  show  the  value  of  hor  time,  or  tlmt  she 
had  ever  worked,  or  earued  money,  or  the 
kind  of  employment  out  of  which  she  could 
have  made  that  sum.  If  the  agreement  be- 
tween the  parties  had  been  that  she  should 
receive  out  of  the  profits  of  the  business  a 
specified  compensation  per  diem,  a  somewhat 
dlfTerent  question  would  have  been  present- 
ed, thouRh,  even  then,  tlie  authorities  seem  to 
Indicate  the  recoveiy  could  not  take  the  form 
of  the  value  of  the  per  diem  for  a  fixed  pe- 
riod, though  the  proof  might  be  admissible 
as  tending  to  sliow  tbe  damages  sustained  be- 
I'ause  of  the  breach  of  the  agreement.  The 
court  Instructed  the  Jurj'  on  the  theory  which 
the  plaintiff  adopted  as  to  Iter  right  to  recov- 
er for  the  time,  and  the  Jurj'  was  virtually 
c-ompelled  to  find  for  the  plaintiff  In  that  sum 
If  they  found  for  her  at  all.  The  defendant 
asked  for  some  instructions  coucerulng  this 
matter,  which  the  court  refused,  which  was 
necessarily  an  error,  because  the  defendant 
was  entitled  to  have  the  jury  corret'tlv  In- 
structed with  reference  to  the  measure  of 
damages. 

The  I'ourt  was  equally  at  fault  in  permit- 
ting Mrs.  Castronl  to  testify  as  to  the  con- 
tents of  the  letter,  without  calling  upon  the 
defendant  to  i)roduce  It,  or  laying  some 
fountlntlon  for  the  Introduction  of  this  sec- 
ondary pi*oof. 

The  niipellaat  complains  of  tlie  refusal  of 
llie  court  to  compel  the  phiiutitt  to  give  a 
bund  for  costs.  By  the  terms  of  the  aliida- 
vit  and  molion,  the  plahitiff  was  nut  shown 
lo  be  a  nouresideiit.  but  the  motion  was  In 
realitj-  based  uiwn  the  danger  of  the  court's 
officers  with  rcspii't  to  the  collection  of  tlielr 
proper  fees  and  charges.  Vi,'e  tlo  not  regard 
the  error  as  well  laid,  because  the  motion  and 
the  affidavit  are  not  In  apt  form,  or  euffl- 
deiit  in  substance  to  necessarily  compel  the 
court  to  exercise  dlscri'tlou  In  this  direction. 

The  niipeliant  complains  of  tlie  refusal  of 
the  court  to  give  him  ample  time  to  present 
bis  caiiKc  to  the  Juo'.  Tlie  right  of  the  court 
to  flx  tlic  time  whiclt  arguments  sliatl  cou- 
Nunip  IM  conceded  by  both  counsel,  the  only 
ilirrcrencc  iH-tweeii  them  being  as  to  whether 
tho  pnwnt  record  showed  the  court  exercised 
a  ruuHouublu  dlncretlou  In  the  premises.  If 


the  court  committed  an  error  In  this  regard, 
it  is  not  of  the  gravltj*  or  of  the  sort  which 
would  necessitate  the  reversal  of  the  judg- 
ment. The  exercise  of  a  discretion  by  the 
trial  judge  is  rarely  interferetl  with,  unless 
it  has  manifestly  worked  harm  to  the  com- 
plaining party,  and  it  is  apparent  tbe  court 
has  abused  its  authority  in  the  pi-emisea.  We 
are  not  clear  as  to  either  of  these  propositions 
in  the  present  case.    We  are  very  frank  to 

,  say,  however,  the  limit  was  e.Ncw>dlngly  short, 
and,  considering  the  volume  of  the  testimouy, 
was  much  less  tiian  what  would  seem  to  be 
reasonable  under  the  circumstances. 

Since  the  court  erred  In  admitting  testimony 
concerning  what  should  constitute  the  meas- 
ure of  damages,  and  Insti-ucted  the  jury  erro- 
neously as  to  the  plaintiff's  right  of  recovery. 

I  the  judgment  must  ho  reversed,  and  sent  back 
for  a  new  trial  in  conformity  with  this  opin- 
ion* Itevi^rsed, 


ROCKWELL  STOCK  &  LAND  CO.  t. 
CASTUONI.    (.No.  Wi.) 

(Court  of  Appeal*  of  Colorado.    Oct.  14.  18S6.) 

ASSL'MPSIT — Pl.EAI)lSG  AXD  PhOOF. 

Where  plaintiff  declares  on  a  spedal  con- 
tract, and  uDdertakes  to  i»ove  it,  he  cannot,  at 
the  same  time,  offer  proof  of  the  value  of  his 
services,  and  recover  on  a  quantum  meruit;  de- 
fendant having  denied  the  maliiug  of  any  con- 
tract at  all. 

Api)eal  from  Weld  county  court. 

Action  by  Joseph  M.  Castronl  against  the 
Itockwell  Stock  &  Laud  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Iteverscd. 

L.  C.  Rockwell,  toe  appellant.  Chas.  M. 
Bice,  for  appellee. 

BISSKLL,  J.  As  suggested  in  the  ante- 
cedent opinion  (42  Pac.  18(1).  Joseph  Castronl's 
suit  was  tried  with  Martha's  action,  and  be- 
fore the  same  jury.  The  reconi  in  this  case 
shows  some  Irregularities  other  than  what 
npi)enr8  In  the  wife's  suit.  Probably  this 
conies  from  the  circumstance  of  counsel's 
reliance  on  the  main  error  committt>d  in  the 
trial  of  the  suit  brought  by  the  other  plain- 
tiff, while  in  this  he  preferred  to  preserve 
all  tbe  questions.  iSome  of  them  are  prob- 
ably Dot  of  sufflcieut  gravity  to  upset  the 
Judgment,  but  they  seem  to  require  some  lit- 
tle discussion  in  the  settlement  of  the  issue 
between  the  parties.  No  narration  of  the 
histoF}'  of  the  cnae,  other  than  what  Is  con- 
tained In  the  statement  preceding  the  other 
opinion,  will  he  given,  save  to  iiarticularize 
some  matters  which  were  Incidental  to  our 
conclusions  la  that  matter.  The  alleged  hir- 
ing on  which  Joseph  sued  occnrred,  If  at  all, 
at  the  time  of  the  arrangement  between  the 
company  and  hta  wife,  Martlia.  with  refer- 
ence to  the  establishment  of  the  hennery.  It 
was  insisted  on  liehalf  ot  the  plaintiff  that, 
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when  the  discussion  occurred  In  tbe  latter 
part  of  August,  Mr.  Rockwell  hired  him  to 
ffo  out  to  the  farm  and  lahor  at  whatsoever 
lie  might  be  called  upon  to  do  at  an  ai?reed 
price  of  per  mouth  and  his  board.  It 
■waa  Joseph's  contention  that  he  was  in  no 
manner  connected  with  tbe  negotiations  en- 
tered into  between  the  compnny  and  his 
wife  with  reference  to  the  establishment  of 
the  trafHc  In  beus,  but  that  he  was  hired  in- 
dependently, aa  a  farm  hand,  to  work  at  fixed 
wages.  He  Insists  he  went  out  to  tbe  farm, 
ami  labored  from  that  time  on,  until  the 
disagreement  between  the  imrtles  In  .Tauu- 
nry,  when  he  was  discharged.  The  defend- 
ant comiuiny  Insists  there  was  no  agreement 
of  this  sort,  but  that  he  was  simply  hired, 
while  the  harvesting  was  going  on,  to  do  a 
specittc  class  of  work,  for  which  he  was  to 
ref-elve  ?1  i>er  day  and  board.  The  company 
claimed  to  have  paid  blm  for  all  the  time  he 
■worked.  The  Issue  was  tims  sharply  defined 
as  to  the  existence  or  nonexistence  of  a  con- 
tract of  hiring  for  a  definite  period  at  a  fixed 
wage.  The  testimony  was  directed  to  this 
end.  though.  In  the  progress  of  the  trial,  the 
plaintiff  offei-cd  testimony  to  show  the  value 
of  his  services,  and  thereby  establishcil  his 
right  to  recover  for  work  and  labor  done 
iilion  a  quantmu  meruit.  When  the  case  was 
concluded,  the  court,  over  the  objection  of 
the  defemlant,  instructed  the  jury  upon  both 
hypotlteses.  The  jury  were  told,  Jf  they 
should  find  the  agreement  to  have  been  made 
as  the  plaintiff  alleged,  they  were  bound  to 
find  for  hUn  at  the  rate  of  $25  a  month  and 
his  board,  making  whatever  deduction  was 
projier  for  anj'  payments  which  had  been 
made.  The  Jury  were  further  told,  even 
though  they  mlglit  find  from  the  evidence 
there  was  no  such  agreement  as  the  plaintiff 
attempted  to  show,  if  they  found  he  had 
done  work  for  the  company  from  the  time 
of  going  out  there  to  the  day  of  his  discharge, 
and  found  its  value  to  be  (rf  a  certain  sum, 
they  should  return  a  verdict  In  accordance 
with  such  finding.  Under  the  instructions, 
the  Jury  wei-e  boimd  to  find  for  tbe  plaintiff, 
even  though  they  might  find  there  was  no 
contract  made,  If  they  found  he  had  done 
work  which  was  of  an  ascertainable  value 
The  case  was  tried  on  the  0th  of  February. 
On  the  couclusloii  of  the  trial,  the  Jury  re- 
turned a  verdict  that  the  company  was  In- 
debted to  the  plaintiff  In  the  sum  of  flo, 
which  had  been  paid.  The  court  refused  to 
accept  It.  sent  the  J1U7  back  to  their  rooms, 
and  they  found  a  general  verdict  for  $1  fur 
the  plaintiff.  This  verdict  was  promptly  set 
aside.  The  couit  proceeded  to  retry  the  case 
ut  2  o'clock  of  the  day  on  which  the  verdict 
was  returned,  whereupon  the  company  moved 
to  continue  it  for  a  reasonable  time  to  pro- 
cure witnesses  to  meet  the  plaintUTs  conten- 
tion that  he  was  entitled  to  recover  on  the 
basis  of  the  value  of  his  services,  regardless 
uf  the  special  contract  which  he  had  at- 
.tempteJ  to  prove.  The  showing  would  seem 


to  make  It  clear  that  a  severe  snowstorm 
had  occurred,  which  prevented  the  running 
of  trains,  and  the  procurement  of  witnesses 
In  time  to  testify.  The  motion  was  over^ 
ruled.  The  court  proceeded  to  try  the  case, 
and  the  plaintiff  had  Judgment  for  fll4.4a 
The  defendant  company  made  the  same  ap- 
plication for  security  of  costs  In  this  case  as 
In  the  other.  The  account  which  was  filed 
before  the  justice,  and  which  stood  for  the 
pleading  in  the  county  court,  was  simply: 
"The  Stock  and  I^and  Company,  debit,  to 
four  months'  Ial>or  at  $25  a  month,  and  18 
days,  and  board." 

Some  of  the  chief  difficulties  which  have 
been  encountered  In  this  case  proceed  from 
the  circumstance  that  both  cases  were  begun 
before  a  Justice  without  written  pleadings. 
Since  both  tliese  cases  must  go  back  for  a 
new  trial,  it  Is  suggested  to  the  county  court 
that  both  parties  be  ordered  to  file  pleadings 
setting  up  their  causes  of  action  and  defenses, 
resiwc'tlvcly,  thereby  putting  tbe  case  In  such 
shape  as  to  relieve  the  appellate  court.  In 
cose  of  any  future  appeal,  of  the  dlfflculties 
which  are  experienced  on  the  present  hear- 
ing. Of  course.  It  is  true  there  is  no  difference, 
with  respect  to  the  principles  which  must 
be  applied.  In  the  trial  of  a  case  which  comes 
by  appeal  to  a  court  record  from  a  Justice, 
and  one  which  originates  there,  and  Is  heard 
on  written  pleading.  The  legal  rights  of  the 
parties  are  precisely  the  same.  They  must 
be  determined  on  the  same  principles,  and 
the  plaintiff  Is  Imund  to  establish  his  cause 
l>y  the  same  proofs.  Stout  t.  Tribune  Co.,  ffii 
Mo.  There  Is  a  well-recoguized  distinc- 

tion between  the  forms  of  pleading  by  which 
a  party  Is  permitted  to  recover  a  debt  under 
the  Code,  and  those  which  must  have  been 
observed  by  hhu  when  the  common-law  pro- 
cedure was  In  full  force.  The  distinction  be- 
tween the  common-law  forms  of  awumpslt 
are  thoroughly  settled,  and  were  well  under- 
stood by  lawyers  who  practiced  under  that 
system.  The  difference  between  the  declara- 
tion in  an  action  upon  a  special  contract  and 
one  upon  a  quantum  meruit  was  well-de- 
fined and  thoroughly  recognized.  Of  course, 
it  was  true,  even  under  that  system,  a  person 
might  declare  in  general  assumpsit,  and  re- 
cover upon  proof  of  the  value  ot  his  services, 
even  though  there  waa  a  special  contract 
which  constituted  the  basis  of  the  action. 
This  happened  In  the  case  where  the  contract 
had  been  completed  by  performance,  and  the 
only  thing  which  remained  to  be  done  was  to 
pay  the  contract  price.  This  distinction  was 
recognised  and  well  settled.  It  was  likewise 
established  that,  In  declaring  upon  a  quan- 
tum meruit,  It  was  necessary  to  aver  the  Im- 
plied promise  which  the  law  raised  against 
the  defendant,  and  therefore  the  forms  al- 
ways pi'ucueiled  that  the  defendant  pr(nulsed 
and  agreed  to  pay.  We  are,  howevor.  uncw- 
cerned  with  these  distinctions,  since  the  alle- 
gation of  the  promise  and  agreement  to  pay 
Is  not  iudispeusahl^  whether  the  party  sues 
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cn  a  special  contract  or  on  a  quantum  meruit. 
It  is  only  net'dCul  for  him  to  state  the  facts 
out  of  which  his  cause  of  action  grows,  and, 
these  being  proven,  ho  may  recover,  whether 
he  has  alleged  a  promise  hy  the  defeudant,  or 
lias  omitted  to  state  any.  This  Is  tme  In 
either  case,  though  necessarily  It  would  hap- 
pen, In  pleading  the  special  agreement,  the 
statement  of  its  exact  terms  or  their  legal 
effect  would  probably  result  in  averments 
which  would  show  the  defendant's  promise. 
Tills  would  not  be  true  in  the  case  of  the 
promise  implied  by  the  law,  nor  is  It  be- 
lieved that  any  averment  of  this  promise 
Is  at  all  necessary  under  the  present  sys- 
tem. Hurst  V.  Litchfield,  39  N.  Y.  377;  Suss- 
dorff  V.  Schmidt,  55  N.  Y.  319;  Kerstetter 
V.  Raymond,  10  Ind.  199;  Green  v.  Gilbert, 
21  Wis.  401;  Pom.  Rem.  &  Rem.  Rights, 
§  543  et  seq.  Tlds  discussion  is  only  In- 
dulged in  because  counsel,  in  their  argu- 
ments, seem  to  have  confused  the  principles 
announced  by  the  various  cases  which  de- 
clare the  proper  rule  for  the  construction  of 
pleadings,  and  those  which  determine  the 
legal  rights  of  the  parties.  It  seems  to  be 
universally  true  that  there  can  be  no  promise 
implied  by  the  law  where  an  express  one  ia 
both  laid  and  proven.  The  allegation  of  an 
express  promise  destroys  the  possibility  of 
the  Implication,  for  the  last  only  exists  by 
Tirtue  of  the  legal  obligation  cast  upon  the 
party,  by  virtue  of  a  performance  by  one 
without  an  express  agreement  by  the  other. 
It  is  a  Tery  familiar  doctrine  in  the  law,  so 
well  established  and  so  long  existing  as  to  be 
worthy  the  term  "elementary."  It  is  useless 
to  discuss  it,  state  the  various  forms  which  it 
may  take,  or  the  circumstances  under  which 
such  contract  la  enforceable.  It  Is  enough  to 
Bay  the  statement  of  the  express  agreement 
will  exclude  the  existence  of  one  resulting  by 
operation  of  law  from  the  acts  of  the  parties. 
Weston  T.  Davis,  24  Me.  374;  Whiting  v. 
Sullivan,  7  Moss.  107;  Galloway  v.  Holmes, 
1  Doug.  (Mich.)  330;  McClelland  v.  Snider, 
18  lU.  58;  Hancock  v.  Ross,  18  Ga.  mi;  Hill 
T.  Balkcom,  79  Ga.  444,  5  S.  E.  200;  Dela- 
plalne  v.  Tamley,  44  Wis.  31. 

It  mnst  be  understood  the  antecedent  dis- 
cnssion,  and  the  citation  of  these  anthorities, 
are  not  Intended  to  decide  the  general  ques- 
tion of  the  rules  of  pleading  In  snch  cases, 
nor  the  right  of  a  plaintiff  to  recover  on  any 
special  contract  which  he  may  prove,  even 
though  his  complaint  has  taken  the  form  of  a 
declaration  to  recover  for  services  according 
to  their  valua  That  is  not  the  questicm  at 
Issue.  l^Is  concerns  the  right  of  the  plain- 
tiff to  both  allege  and  prove  a  special  con< 
tract,  and  In  the  same  action  offer  evidence 
to  establish  the  value  of  the  work  which  he 
has  done,  and  have  the  jury  Instincted  that 
he  Is  entitled  to  recover  in  either  case,— In 
the  one,  because  there  was  a  special  contract 
for  a  definite  wage;  and  In  the  other,  Iw- 
caose  he  rendered  services  of  a  proven  value. 
It  is  simply  decided,  if  the  plalntlfE  declares 


on  a  special  contract,  and  undertakes  to  prove 
It,  he  may  not  at  the  same  time  offer  proof 
of  the  value  of  his  services,  and  recover,  ac- 
cording as  the  jury  may  couclude  with  refer- 
ence to  tlie  matter.  "We  do  not  disogree  with 
a  certain  line  of  authorities  which  holds  that, 
where  there  Is  a  controvei-Fy  between  parties 
as  to  the  agreed  price  at  which  work  was  to 
be  done,  evidence  may  be  introduced  of  the 
value  of  the  work  for  the  purpose  of  support- 
ing the  pialntiCTs  contention  reiipecttng  the 
agreed  price.  There  are  well-cousldered  cases 
in  this  direction.  Allison  v.  Horning,  '2'2  Uhlo 
St.  138;  Richardson  v.  McGoldrick.  43  Mich, 
476,  5  N.  W.  672.  No  such  question  was  pre- 
sented here.  The  contention  between  the 
plaintiff  and  defendant  was  not  as  to  what 
the  agreed  price  was,  but  it  was  a  sliarply- 
defined  issue,  made  by  the  assertion  on  the 
one  side  of  a  contract  for  employment  at  a 
fixed  wage,  and  a  denial  on  the  other  of  the 
making  of  any  contract  at  all.  The  plaintiff 
was  thus  only  entitled  to  maintain  the  issue 
which  he  tendered,  and  to  hare  the  jury  in- 
slructeil  that  be  might  recover  if  they  sbould 
find  the  contract  to  be  as  he  had  laid  It,  and 
according  to  Its  terms.  The  defendant's  ob- 
jection to  the  instruction  which  permitted 
him  to  recover  on  a  quantum  meruit  was  well 
taken,  and  the  court  should  bare  given  the 
instmction  which  the  defendant  company 
asked. 

Tbe  case  must  be- reversed  because  of  this 
eTTOT  In  the  Instructions.  There  are  some 
matters  to  which  It  seems  wise  to  call  the  at- 
tention of  the  trial  court,  even  though  they 
be  not  deemed  sufficiently  radical  to  reverse 
the  judgment  There  is  no  necessity  to  re- 
express  our  views  concerning  the  limitation 
which  the  court  placed  on  the  defendant's 
right  to  argue  the  case.  The  two  cases  were 
tried  together.  The  abstract  which  was  filed 
In  this  court  covers  nearly  100  pages,  and  it 
would  seem  as  though  a  liberal  exercise  of 
the  couit'B  authority  would  have  given  tbe 
defendant  a  greater  latitude.  Wc  need  not 
repeat  what  was  said  concerning  the  motion 
for  security  of  costs.  It  would  seem  to  be  a 
case  In  which  the  order  mtglit  properly  be 
made,  If  an  adequate  showing  In  conformity 
to  the  statute  were  aptly  and  duly  presented. 
The  refusal  of  the  court  to  continue  the  case 
after  It  set  aside  the  verdict  must  have  work- 
ed considerable  hardship  to  the  defendant, 
under  the  assumption  tliat  the  evidence  re- 
si>ectlng  the  value  of  the  services  was  prop- 
erly Introduced.  Where  a  case  has  been  tried 
and  a  VOTdlct  returned,  a  reasonable  time 
shotild  be  permitted  to  elapse,  if  the  defend- 
ant makes  an  application  therefor,  before  he 
ia  crowded  Into  a  further  trial  of  the  same 
controversy.  Nothing  further  need  be  said 
about  it,  as  the  thing  Is  not  likely  to  occur 
on  the  subsequent  trial  of  the  case.  We  dis- 
cover no  other  errors  of  snfilclent  magnitude 
to  justify  a  discussion,  or  to  call  for  an  ex- 
pression of  the  court's  <^lnIon.  For  tbe  er* 
ror  which  the  court  committed  In  InBtrucUnff 
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the  Jury,  the  case  must  be  reversed,  and  go 
back  for  a  new  trial  in  conformity  with  this 
opinioo.  Rerersed. 


LEWIN  et  al.  t.  STEIN. 
(Court  of  Appeals  of  Colorado.  Oct.  14,  1895.) 
ACTioH  o\  Replbvix  Bond — Judomknt. 
A  jodgment  In  repIeTin  that  at  com- 
mencement of  the  action  the  ris^t  of  poweasion 
was  in  the  plaintiff,  that  costs  be  taxed  against 
defendant,  and  showing  that  they  have  been 
paid,  will  nut  support  an  action  for  breach  of  a 
deiiTery  bond  conditioned  to  deliver  the  prop- 
erty to  plaintiff  if  delivery  be  adjudged,  and  to 
pay  coats  and  damages  awarded  afrainst  defend- 
ant on  failure  to  return  the  property. 

Appeal  fnna  dirtrict  court,  M  Paao  county. 

Actitm  by  Louis  Stein  against  Bmma  WU< 
Boa,  as  principal,  and  Edward  Lewln  and 
another,  as  sureties,  iar  breach  of  a  re^evln 
bond.  Xi'rom  a  Judgment  for  plalntUt,  de- 
fendant Buretlea  appeal.  Reversed. 

John  R.  Watt,  for  appellants. 

REED,  P.  J.  Appellee  brought  an  action  i 
of  replevin  against  one  Emma  Wilson  before 
a  justice  of  the  peace.  The  defendant,  wish- 
ing to  retain  the  goods,  made  a  bond,  with 
appellants  as  sureties,  containing  the  fol- 
lowing conditions:  "Shall  well  and  truly  de- 
liver the  said  property  to  the  said  plaintiff 
If  such  delivery  be  adjudged,  and  shall  well 
and  truly  pay  or  cause  to  be  paid  all  costs 
and  damages  which  may  be  awarded  against 
her,  the  said  defendant.  In  said  action;  then 
this  oblit^ntion  to  be  void;  else  to  be  and 
remain  In  full  force  and  effect."  A  trial 
was  had,  and  the  court  decided  "that  tlie 
right  of  possession  at  the  commencement  of 
this  action  was  in  the  plaintiff,  and  that 
the  defendant  be  taxed  the  costs  of  the  suit" 
"Received  the  costs,  $13.85."  On  Septem- 
her  25,  1800,  this  action  was  brought  against 
Kmma  Wilson  and  appellnuta  in  the  county 
court,  for  damages  by  reason  of  alleged 
breach  of  the  conditions  of  the  bond.  A  trial 
was  had,  resulting  In  a  dismissal;  an  appeal 
taken  to  the  district  court,  where  a  trial 
was  had,  resulting  in  a  Judgment  tcx  plain- 
tiff for  $322.95,  from  which  the  appeal  was 
prosecuted  to  this  court. 

The  eighth  assignment  of  error:  "That  the 
court  erred  in  giving  plaintiff  Judgment,  as 
there  was  no  breach  of  the  bond;  that  the 
record  showed  the  Judgment  of  the  Justice's 
court  to  have  been  compiled  with,  and  the 
Judgment  patiafled,"— Is  relied  upon  by  coun- 
sel. The  Judgment  must  be  reversed.  The 
conditions  of  the  bond  were  that  the  defend- 
ant should  deliver  the  property  to  the  plain- 
tiff if  such  delivery  should  be  adjudged,  and 
pay  all  costs  and  damages  that  should  be  i 
awarded  against  her.  The  court  found  that 
the  right  of  possession  at  the  commencement 


of  the  action  was  In  the  plaintiff.  Of  whal: 
goods  the  right  of  possession  was  found  is 
not  shown.  There  was  nothing  to  desig- 
nate th^,  and  such  finding  was  void  for 
uncertainty.  No  value  of  the  goods  was 
found,  nor  damages  for  the  detention.  Ac- 
cording to  all  authorities,  damages  should 
have  been  awarded,  the  goods  designated, 
and  the  value  found.  The  proper  Judgment 
would  have  been  In  the  alternative  for  the 
return  of  designated  goods  or  payment  of 
established  value.  It  will  also  be  observed 
that  there  was  no  Judgment  for  either  the  re- 
turn of  the  goods  or  payment  of  value.  The 
finding  for  the  i^lntlff  that  he  was  enti- 
tled to  the  possession  at  the  commencement 
of  the  action  cannot  take  the  place  of  the 
Judgment  for  the  return.  It  has  been  held 
in  some  Instances  that  a  finding  of  that  kind 
was  sufficient  where  the  plaintiff  had  and  re- 
tained the  possession  of  the  goods,  but  not 
where,  as  in  this  case,  the  goods  were  re- 
tained  by  the  defendant  "The  only  correct 
practice  is  to  find  the  value  In  all  cases." 
Cobbey.  Repl.  S  1061;  Wells,  Repl.  §  772, 
I  and  authorities  cited;  Watts  r.  Green.  30 
Ind.  99;  Witcher  v.  Watklns,  11  Colo.  548, 
19  Pac.  540;  Mills'  Ann.  St.  8  2757.  "A  ver- 
dict, to  serve  as  the  basis  of  a  Judgment, 
must  be  complete  and  certain;  otherwise, 
both  the  verdict  and  Judgment  thereon  are 
erroneous."  Cobbey,  Repl.  §§  1002,  10a3; 
Stewart  v.  Taylor,  68  Cal.  5,  8  Pac.  605; 
Bennett  v.  Butterworth,  8  How.  128,  The 
Judgment  In  the  court  of  the  Justice  of  the 
peace  upon  which  this  waa  to  be  predicated 
was  only  for  costs,— $13.85,— which  were 
paid.  The  responsibilities  of  the  sureties 
could  not  be  extended  beyond  the  conditions 
and  letter  of  their  tmdertaking;  and  as  the 
only  Judgment  was  for  costs,  and  that  was 
satisfied,  ihe  bond  Imposed  no  other  liabili- 
ty upon  the  sureties.  See  Colorado  Springs 
Co.  V.  Hopkins,  5  Colo.  200;  Ashley  v.  Pe- 
terson, 25  Wis.  621;  Clark  v.  Norton,  6  Minn. 
412  (Cril,  277J;  Gallaratt  v.  Orser,  27  N.  Y, 
324;  Pettygrove  v.  Iloyt,  11  Me.  60. 

The  facts  of  the  case  were  evidently  such 
as  to  warrant  a  recovery  against  the  sure- 
ties, and  It  Is  to  be  regretted  that  there  was 
not  a  proper  trial,  proof,  and  Judgment.  The 
finding  that  'the  plaintiff  was  entitled  to  the 
pa'isession  of  some  undefined  chattels,  with- 
out any  identification,  without  awarding 
their  return,  or  fixing  a  value,  and  giving 
Judgment  for  such  value  In  case  the  goods 
were  not  returned,  was  not  a  Judgment  that 
could  be  made  a  basis  for  a  Judgment 
against  the  sureties.  In  this  the  authori- 
ties agree,  and  we  are  bound  by  them.  Wo 
can  find  no  data  or  evidence  In  the  record 
or  bill  of  exceptions  by  which  the  Judgment 
I  can  be  reformed.  For  these  errors  upon  the 
trial  and  finding  of  the  court,  the  Judgment 
must  be  reversed.  Reversed. 
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PH.  ZANG  BREWING  CO.  t.  HOWLETT. 

(Coart  of  Appeals  of  Col(M»do.    Oct.  14,  1895.) 

Appeil—Practicb— Abstract  of  Rbcord— Rclbs 
or  CouHT. 

On  failure  of  appellant  to  in  any  way- 
comply  with  rule  16  (33  Pae.  vl.),  regarding  the 
makinx  of  an  abstract  of  the  record,  tbe  appeal 
will  be  dismissed,  the  rule  being  mandatory. 

Appeal  from  dUrtilct  court,  Arapahoe 
county. 

Action  by  Thomas  Hewlett  against  the  Ph. 
Zanff  Brewlnj;  CompaDy.  There  was  a  judg- 
ment for  plaintiff,  and  def«idant  appeals. 
Dismissed. 

G.  L.  Hudson,  for  appellant.  C.  P.  Butler 
and  WUlard  MlUlgan,  for  apiiellee. 

REKD,  P.  J.  In  this  case  there  is  no  ab- 
stract of  the  record  whatever,  nor  was  there 
any  attempt  to  make  one.  Thore  is  a  docu- 
ment on  tUe  dcsiguated  on  the  tltlc-poge  as 
"Abstract  of  Record  and  Assignment  of  Er- 
rors." On  examination  it  la  found  to  be  only 
an  assignment  of  errors,  21  in  number,  refer- 
ring to  the  foUos  of  the  record,  where  they 
'are  supposed  to  have  existence.  As  an  index 
they  might  be  useful.  The  object  of  an  ab- 
stract can  readily  be  understood,  and  the 
character  and  necessary  contents  are  so  fully 
and  cleai'ly  stated  In  rule  No.  10  (33  Pac.  vi.) 
that  further  explanation  is  unnecessary.  Aft- 
er the  title  of  the  cause,  "with  the  date  of 
the  filing  of  all  papers  in  the  court  below, 
and  a  brief  statement  of  the  contents  of  each 
pleading."  Neither  appears.  There  is  notb- 
Ing  to  show  that  any  suit  was  ever  commen- 
ced or  papers  filed.  The  rule  also  provides 
"that  it  shall  set  forth  fully  the  points  of  the 
pleadings  or  evidence,  and  the  points  relied 
upon  for  the  reversal  of  the  judgment  or  de- 
cree." 

We  learn  from  the  printed  argument  of 
counsel  for  appellant  that  n  suit  was  brought 
by  appellee  against  appellant  for  the  price  of  a 
carload  of  barley,  and  a  judgment  obtained  for 
$476.91,  and  an  appeal  taken  to  this  court; 
but  those  facts  do  not  appear  in  what  is  en- 
titled an  "Abstract."  The  rule  is  manda- 
tory, and  will  be  enforced.  The  press  of 
business  in  this  court  Is  so  great  that  It  has 
not  tbe  time  to  perform  the  duties  imposed 
by  the  rule  on  counsel,  even  if  it  were  bo  in- 
clined. Very  frequently,  when  we  find  im- 
perfect abstracts,  but  where  counsel  have 
made  an  honest  attempt  1o  comply  with  the 
rule,  we  have  overlooked  the  irregularity, 
and  gone  to  the  record  for  necessary  Informa- 
tion; but,  when  the  rule  is  entirely  Ignored 
and  disregarded,  we  shall  enforce  rule  19  (33 
Pac.  vi.),  and  dismiss  the  case,  l.'pon  the 
title-pages  the  parties  are  styled  "Appel- 
lant" and  "Appellee."  Immediately  follow- 
ing is  "Error  to  the  District  Court,"  etc. 
M'hethor  an  appeal  or  writ  of  error  I  have 
not  learned,  and  it  is  unimportant.  The  case 
will  be  dismissed.  Dismissed. 


DINGLE  T.  TRASK  et  al. 
(Court  of  Appeals  of  Colorado.    Oct  14,  18^.) 

False  Represbntationb— Materi&litt. 

1.  A  misrepr^entation  to  a  merchant  hav- 
ine  on  hand  a  stock  of  goods  worth  $10.<XXf. 
and  indebted  only  to  the  extent  of  $.'t,(v>0,  $3,0U0 
of  which  was  due  to  defendant,  that  another 
creditor  is  about  to  attach  the  merchant's  goods 
for  a  debt  of  JMOO,  made  to  induce  the  mercbant 
to  secure  defendant  by  a  chattel  mortgage,  is 
not  actiouable. 

2.  A  misreprmentatioD  to  a  successful  mer- 
chant that  tbe  mortgage  which  he  was  induced 
to  sign  did  not  cootain  a  clause  authorizing  the 
mortgacee  to  take  immediate  possession,  is  sot 
actionable  where  it  atqiears  that  such  clnuite 
was  inserted  io  writit^  iu  a  blank  in  place  of 
the  usual  printed  clanse,  which  was  stricken 
out,  as  the  merdiant  was  negligent  in  failing  to 
read  the  mortgage. 

Error  to  district  court,  Arapahoe  county. 

Action  by  William  Dingle  against  Walter 
H.  Trask  and  another.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Alflrmed. 

S.  E.  Browne,  for  plaintiff  In  error.  Crans- 
ton, Pitkin  &  Moore,  for  defendants  In  er- 
ror. 

BISSELL,  J.  Dingle  brought  this  suit 
against  Trask  and  the  bank  to  recover  for 
the  wrong  which  he  lusists  was  committed 
I  iu  the  procurement  by  them  of  a  chattel 
mortgage  on  his  stock  of  gootls.  The  de- 
fendants demurred  to  the  complaint.  FUiar 
judgment  was  entered,  aud  the  case  comes 
here  by  writ  of  errw.  The  insufficiency  of 
tbe  complaint  in  its  statement  of  the  repre- 
sentations which  are  the  Imses  of  the  ac- 
tion will  admit  of  a  very  brief  statement 
of  the  pleading.  According  to  its  allega- 
tions, Dingle  was  Indebted  to  the  Union  Na- 
tional Bank  of  Denver,  in  November,  1891, 
on  a  note  for  $3,500.  Xoue  of  tills  note  had 
been  paid,  except  $i»(X)  and  the  Interest  up  to 
February,  1893,  which  was  the  date  of  the 
execution  of  the  Instrument  of  which  he 
complains.  At  that  time  he  was  carrying 
on  the  drug  business  in  Denver,  at  the  cor- 
ner of  Seventeenth  and  Curtis,  and  had  a 
stock  on  hand,  according  to  his  statement,  of 
the  value  of  flO,0(X).  He  would  seem  to 
have  owed  no  m<Hiey  except  this  ?3,(X)0  to 
the  bank,  $450  to  auother  party,  and  a 
couple  of  hundred  dollars  In  small  amounts 
to  other  persons.  Whether  these  were  ab- 
solutely the  sum  total  of  bis  Indebtedness  is 
not  certain,  but  Inferentlally  this  appears 
from  tbe  complaint.  The  terms  of  the  note 
to  the  bank  are  not  stated,  though  presum- 
ably the  Indebtedness  had  been  running  up- 
wards of  a  year,  and  on  renewals  of  tbe  pa- 
per, for  banks  seldom  make  commercial 
loans  for  a  lonser  period  tlian  90  days.  Mrs. 
Dingle  was  a  Joint  maker  of  the  paper,  and 
In  her  own  right  was  possessed  of  property 
of  the  value  of  $12,000.  It  thus  seems  the 
note  was  good,  and  the  bank  in  no  dan^riT 
of  losing  its  debt.    At  all  events,  Dingle 
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arerrod  that  If  he  had  known  what  the 
bank  contemplated,  and  their  iateutiuu  to 
enforce  the  security  which  he  was  ahout  to 
(five,  he  would  have  declined  to  execute  It, 
and  paid  oCC  the  debt.  Just  why,  if  this  was 
true,  he  did  not  carry  out  his  intention  after 
the  bank  had  taken  poBsession  of  his  store, 
is  not  very  evident;  for  if  he  could  have 
done  it  in  one  case,  he,  certaluly  could  in 
the  other.  After  the  bank  took  possession 
of  the  stock,  a  couple  of  small  attachments, 
amounting  to  something  like  $200.  were  lev- 
ied on  the  stock,  and  to  this  further  extent 
Dingle  was  embarrassed  in  Ms  business. 
The  expenses  of  caring  for  the  store  are 
stated,  the  annual  value  of  the  business  In 
profits  Is  alleged,  and  otherwise  It  may  be 
said  the  plaintiff  stated  in  general  the  harm 
which  came  to  him  by  reason  of  the  transac- 
tion. This  statement  is  enough  to  show  the 
character  oC  the  suit.  Nothing  further  need 
be  set  out  but  the  representations  alleged  to 
have  been  made,  and  what  the  pleader  states 
concerning  tlieir  character  and  the  reliance 
which  he  put  on  them. 

Only  two  representfltions  are  averred. 
The  first  is  ai>out  the  purpose  of  a  thli-d  per- 
son, to  whom  Dingle  was  Indebted  in  about 
the  sum  of  $400,  to  sue  out  an  attachment 
on  his  debt.  It  is  put  as  a  declaration  by 
Trask  that  a  party  unnamed  In  the  pleading 
was  about  to  sue  out  an  attachment.  Dingle 
says  he  relied  on  this  statement.  Then  fol- 
lows a  narrative  of  the  subsequent  proceetl- 
inga,  which  amoimts  to  a  stateuient  tliat  he 
thereupon  went  with  Trask  to  an  attorney's 
office  a  very  short  distance  from  hia  store, 
to  execute  a  chattel  mortgage  to  secure  the 
note  which  had  been  given  to  the  bank. 
Dingle  admits  the  purpose  of  his  going. 
There  had  evidently  been  a  discussion  be- 
tween him  and  Trask  concerning  the  execu- 
tion of  tlie  mortgage,  and  he  liad  evidently 
agreed  to  make  it.  He  avers  no  fraud  or 
misrepresentations  concerning  the  giving  of 
the  security  other  than  the  antecedent  state- 
ment as  to  the  prospective  attachment,  but 
he  goes  on  to  allege  that  when  ho  got  to  the 
office  of  the  attorney  he  executed  an  instru- 
ment of  security  on  his  stock  in  trade  for 
the  amount  of  the  unpaid  balance  of  ihe 
note.  lie  then  avers  that  within  live  min- 
utes the  bank  took  possession  of  his  store. 
The  only  representation  coucerning  the  in- 
strument vras  a  statement  made  by  some- 
body, who  is  unnamed  in  the  pleading,  that 
the  smirity  was  an  ordinary  chattel  mort- 
gage in  the  long  form  In  use  in  the  city. 
Dingle  then  avers  that  it  was  not  the  usual 
long-form  mortgage  with  the  ordinary  condi- 
tion found  in  the  printed  form  with  respect 
to  the  pdssessiou  of  tlie  property  by  the 
mortgagor.  He  avers  tliis  had  been  care- 
fully erased,  and  another  written  In.  which 
gave  tlie  nionjingee  the  right  to  take  im- 
nii'dlnte  possession  of  the  Htock.  This  right 
was  exert'lsed  within  five  minutes  of  tlie 
time  of  the  execution  of  the  Instrument, 


Dingle  states  he  did  not  read  it.  nor  know 
of  tills  insertion  until  after  the  iiarties  had 
taken  possession.  He  claims  to  have  becu 
a  succesafni  druggist  In  the  city  of  Denver 
for  20  years,  solvent,  and  possessed  of  the 
business  coufldence  of  the  community.  He 
was  evidently  a  man  of  intelligence  and  busi- 
ness ability,  and  fully  competent  to  protect 
his  own  Interests. 

The  issue  of  law  which  was  raised  by  the  de- 
murrer is  an  exceedingly  narrow  one,  and  was 
con-ectly  resolved  against  the  plaintiff  in  error. 
The  first  representation  respecting  the  suing 
out  of  an  attachment  is  clearly  not  such  a  rep- 
resentation as  wIU  furulsh  the  basis  of  an  ac- 
tion. What  a  representation  must  be  to  enti- 
tle a  party  to  maintain  a  suit  because  of  Its 
utterance  and  Its  falsity  has  h^n  settled  by  a 
long  series  of  adjudications.  It  must  undoubt- 
edly be  of  some  material  fact,  and  must  be  a 
determining  factor  In  the  transaction.  The 
party  to  whom  It  Is  made  must  rely  on  tlie 
representation  to  his  Injury,  must  be  without 
knowledge  of  Its  truth  or  falsity,  and  It  must 
appear  to  tlie  court  to  be  reasonably  certain 
that  the  cumplalnlug  i)crsou  would  nut  have 
acted  as  he  did  but  fur  the  making  of  the 
statement  of  which  he  complains.  This  rule 
has  hven  laid  down  by  all  the  text  writers, 
and  has  been  expresslj-  approved  by  repeated 
decisions  of  the  comls  of  this  state.  Beard 
v.  Bllley,  3  Colo.  App.  470,  31  Pnc.  271;  Whei-l- 
er  V.  Dunn,  13  Colo.  428,  22  Pac.  827;  Adams 
T.  SchiCfer,  11  Colo.  15,  17  Pac.  21.  The  rep- 
resentation about  the  attachment  In  no  meas- 
ure comes  up  to  Uiese  requirements.  It  was 
not  a  represeutiitlou  concerning  a  material 
matter.  It  could  not  Inive  furnished  a  mo- 
tive for,  or  been  tl»e  inducement  to,  the  execu- 
tion of  the  security.  If  the  allegations  In  his 
complaint  he  true,  an  entirely  solvent  iierson, 
who  is  the  owner  of  a  stock  of  goods  amount- 
ing to  f  1U,(H)0,  and  who  Is  Indebteil,  according 
to  his  own  statemeuts,  oidy  to  the  extent  of 
about  if:i,5(»),  cannot  bo  seriously  enibarrnused 
by  the  threat  of  an  attachment  for  $4r>0.  This 
must  lie  true  in  the  present  case  if  Dingle's 
statements  are  to  be  taken  against  him,  for  he 
avers,  had  he  known  of  the  tenus  and  condi- 
tions of  the  moilgage,  he  would  not  liave  exe- 
cuted it,  but  would  simply  luive  paid  off  the 
bank's  debt  of  5^000.  If  tiie  plalnUff  was 
able  to  i>ay  ofi!  such  a  debt,  he  certainly  could 
not  have  t>een  iuQueuced  to  execute  a  security 
because  of  the  threatened  attachment.  His  al- 
legations respecting  tills  attachment  are  not  of 
themselves  enough  to  entitle  him  to  maintain 
the  suit  An  allegation  tliat  he  relied  on  the 
statement  will  not  do.  We  are  not  adviseil, 
except  Inferenthilly,  that  he  owed  tlie  delit  of 
$4,50,  nor  are  we  apprised  of  the  miture  and 
character  of  the  indeble<lnfss,  and  wlictlicr  it 
was  of  the  sort  which  would  furnish  a  iiiisis 
for  an  attachment.  If  an  attncluneiit  could 
not  liave  been  sued  out,  the  piaiutiff  liad  no 
right  to  rely  on  the  statement.  WiUiout  a  ilm- 
clusure  concerning  this  fact,  the  complaint  is 
manifestly  Insufficient. 
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We  bave  very  little  more  trouble  wltli  the 
other  representation.  The  pleader  did  not 
make  ctenr  what  was  said  about  the  terms 
of  the  ioBtnimeut,  nor  concernlug  the  party 
who  made  the  statement.  It  may  be  true,  the 
ordinary  form  of  a  chattel  mortgage  on  per- 
sonal chattels  does  not  provide  that  the  mort- 
gagee shall  take  immediate  possession.  There 
Is  no  allegation  that  such  Is  the  practice,  nor 
does  It  appear  by  proper  avermeut  that  the  in- 
sertion was  an  unnstial  one  respecting  the 
Wnd  of  property  which  was  covered  by  tiie  se- 
curity. Whether  the  statement  came  from 
Trask,  who  claimed  to  be  the  owner,  from  the 
attorneys  who  prepared  the  instrument,  or 
from  the  person  who  took  the  acknowledg- 
ment, we  are  not  advised.  Whatever  the  fact 
may  be,  the  statement  is  not  of  the  kind  which 
will  support  an  action  under  these  circumstan- 
oea.  A  party  who  blindly  executes  an  instru- 
ment without  examination  has  tmly  his  own 
folly  and  neglect  to  complain  of.  A  merchant 
who  Is  about  to  execute  a  security  upon  his 
stock  In  trade  ought,  in  the  exercise  of  rea- 
sonable prudence  and  common  sagacity,  to 
scrutinize  the  terms  of  the  Instrument.  The 
alteration  In  the  paper  was  one  which  ought 
to  have  attracted  the  eyes  of  a  man  without 
any  experience  In  the  transaction  of  business. 
It  was  evidently  the  erasure  of  several  lines  of 
a  printed  form.  Written  conditions  were  in- 
serted, which  covered  the  subject-matter  ordi- 
narily provided  for  by  the  blank.  An  altera- 
tion of  such  an  unusual  sort  and  to  tliat  extent 
Should  have  attracted  even  a  negligent  man's 
attention,  and  led  him  to  hesitate  if  It  gave 
the  mortgagee  rights  to  which  he  did  not  in- 
tend to  assent.  A  successful  business  man  of 
20  years*  experience  would  most  surely  have 
observed  it,  and  refused  to  sign  the  deed,  if  It 
was  against  the  purpose  which  tie  entertained, 
and  the  agreement  Into  which  he  had  «itered. 
He  cannot  complain  of  his  own  negligence. 
Insurance  Co.  v.  Hodgklns,  (Kt  Me.  109;  Slaugh- 
ter's Adm'r  V.  Gerson,  13  Wall.  379;  Cooley, 
Torts,  p.  670;  BIgelow,  Frauds,  p.  626.  The 
rule  is  doubtless  not  an  universal  one,  and  to 
It  there  are  nmnerous  exceptions.  We  are  un- 
able, in  the  present  case,  to  discover  any  of  the 
elements  or  any  of  the  circumstances  found 
In  cases  where  the  courts  have  held  a  party 
excused  for  bis  failure  to  ascertain  what  he 
was  signing,  and  protect  his  rights  by  the  ex- 
ercise of  ordinary  business  care  and  prudence. 
The  court  did  not  err  In  sustaining  the  demur- 
rer to  the  complaint,  and  the  Judgment  will 
pccordlngly  be  affirmed.  Affirmed. 


PITTSBURG  CONCBXTRATINO  &  ISHJL- 
ING  CO.  T.  GLICK  et  al. 

(Court  of  Appeals  of  Colorado.    Oct.  14,  1895.) 

Bkeach  or  Contract  —  Scfficiexct  or  Evi- 

A  complaint  allexed  that  defendant  con- 
tracted to  tn*Rt  ore  taken  from  plaintiffs'  sil- 
ver mine,  and  to  redeliver  the  same  in  the  form 


of  concentrates  without  loss  of  more  than  Ji) 
oer  cent.,  but  that,  through  defendant's  negli- 
geacet  only  SO^  per  cent,  of  the  total  valne 
was  saved  to  pkiutiffs.  It  appeared  that  Bom« 
ore  wus  8f:r.t  to  au  assaj'er,  but  it  was  uut 
shown  whether  the  same  was  represcntativp  of 
the  ore  treate.1.  PkUntifCs'  assayer  testified 
that,  dorinir  the  six  days  in  which  the  ore  was 
beinjE  treated,  he  twice  assayed  samples  of  the 
ore.— once  on  the  first  day,  when  he  found  18 
ounces  of  silver  per  ton,  and  again  on  the  last 
dav.  when  he  fouod  24  ounces  per  ton;  but  he 
luiew  nothing  of  the  character  of  the  ore  run 
during  the  intermediate  time.  Beld  insufficient 
to  »it[tle  plaintiSs  to  recover. 

Appeal  from  district  court,  Gunnison  county. 

Action  by  Morris  GItck  and  another  against 
the  Plttsbunc  Goncentmting  &  Milling  Com- 
pany. Ftam  a  Judgmrat  for  plaintiffs,  de- 
fendant appeals.  Ileveraed. 

Huk.  O.  Brown,  fw  appelant 

THOMSON,  J.  The  complaint  allegea  a  con- 
tract betweeu  the  plalntUCs  and  the  defendant 
company,  whereby  tbe  plaintiffs  agreed  to  de- 
liver to  the  defendant,  during  tlie  summer  of 
1891. 100  tons  of  ore  to  be  taken  from  a  silver 
mine  vt  the  plaintiffs;  and  the  defendant 
agreed  to  treat  tlw  ore  in  Its  omcentration 
works  at  ^ttstra^  cido.,  for  the  sum  of  four 
dollan  per  ton,  and  to  save  for  the  plaintiffs 
at  least  80  per  cent  of  all  the  silver  which  tbe 
ore  omtalned,  and  teddiva-  the  ore  to  tbe 
plaintiffs  in  tbe  fwm  of  concentrates,  without 
loss  in  Talue  of  more  than  20  per  cent  It  is 
allied  that,  in  accordance  with  tbe  agree- 
ment, plaintiffs,  during  the  time  mentioned, 
delivered  to  defendant  100  toua  of  ore,  ron- 
n\n,g  in  idlvw  21  ounces  per  ton,  bat  ttiat  tbe 
defendant  so  negligently,  carelessly,  and  Im- 
properly treated  the  ore  and  wasted  tbe  silver 
that  only  80^  per  cent  of  the  total  value  of 
tbe  ore  wan  saved  to  the  idalntlffs.  to  tbeir 
damage  in  the  sum  of  ^1,027.83.  The  answer 
was  a  general  denial.  The  cause  was  tried 
by  a  jury,  who  returned  a  verdict  in  tlie  plain- 
tiffs* tavor  tfx  $1,000.  The  case  Is  here  1^ 
appeal  from  the  Judgment  reodered  upon  tbe 
verdict 

Up<m  a  careful  examination  (tf  the  record, 
we  are  unable  to  disco v«:  any  reason  for  the 
verdict  The  evld^ce  for  the  plaintiffs  tend- 
ed to  show  fbat  the  contiact  was  made  aa  al- 
leged; that  tbe  ore  was  delivered  to  tbe  de- 
fendant, and  treated  hj  U;  that  tbe  concen- 
trates wne  rec^yed  by  the  plaintiffs;  and 
that  the  agreed  charges  for  treatment  were 
never  paid.  But,  to  entitle  tbe  plaintiffs  to  a 
recovery,  evidrace  was  necesssry  of  the 
amount  of  silver  contained  In  the  ore  before 
treatment  tbe  amount  contained  In  the  product 
of  the  treatment,  and  the  market  value  of  the 
ore  in  its  concentrated  form  at  the  place  where 
It  was  received  by  the  plaintiffs;  and,  if  it 
appeared  that  the  concentrates  contained  less 
than  80  per  cent  of  the  original  amount  of  sil- 
ver, the  plaintiffs  would  be  entitled  to  verdict 
and  Judgment  for  tbe  difference  in  value  be- 
tween tbe  concentrates  as  they  should  have 
been  and  the  concentrates  as  they  actually 
were,  less  tour  dollars  per  ton  t<x  treatment 
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The  parties  to  the  contract  agreed  apon  a  Mr. 
Post,  of  Leadville,  as  their  assayer,  and  it 
seems  that  some  ore  was  sent  to  him  for  as- 
say; bnt  whether  this  ore  was  an  average 
sample  ot  the  original  lot  or  ot  the  concen- 
trates, or  was  In  any  way  representative  of 
entire  quantities,  so  as  to  furnish  a  basis  up- 
on which  to  estimate  total  values,  the  evidence 
Is  silent.  The  plaintiffs  procured  an  assayer 
named  Robinson  to  make  some  assays  for  them 
whQe  the  ore  was  being  treated,  and  It  ap- 
pears to  be  upon  his  testimony  that  they  rely 
for  their  proof  of  damages.  It  took  the  mill 
several  days  (about  six)  to  run  the  entire  lot 
Mr.  Robinson  stated  that  on  the  first  day  be 
took  three  samples  of  the  ore,  and  assayed 
them,  with  a  result  of  18  ounces  of  silver  per 
ton;  and  that  he  took  and  assayed  samples 
on  the  last  day,  In  which  he  found  24  ounces 
of  silver  per  ton.  He  was  not  at  the  mill  dur- 
ing the  intermediate  time,  and  knew  nothing 
about  the  character  of  the  ore  that  was  run 
between  the  first  and  last  day.  He  took  no 
samples  of  that  ore.  The  foregoing  was  the 
only  evidence  which  the  Jury  had  of  the 
amount  of  silver  In  the  100-ton  lot.  It  Is  Im- 
possible to  make  any  finding  upon  such  evi- 
dence. Concerning  the  principal  part  of  the 
ore  there  was  no  proof  whatever,  and  the  as- 
says that  were  made  must  be  fortified  by  sup- 
position to  be  regarded  as  tests  of  those  por- 
tions from  which  the  samples  were  taken. 
The  evidence  concerning  the  sliver  contents  of 
the  concentrates  was  of  the  same  character, 
and  equally  worthless.  There  was  no  prottf  of 
the  money  value  of  the  ore  either  in  Its  orig- 
inal or  concentrated  form.  Mr.  Robinson  stat- 
ed that  In  the  fall  of  1801  silver  was  worth  90 
cents  per  ounce,  and  this  was  all  that  was  said 
upon  the  subject.  That  was  the  price  of  sil- 
ver after  It  had  been  extracted  from  the  ore. 
It  was  no  evidence  of  the  value  of  the  ore  It- 
self, even  if  its  contents  were  accurately 
known;  or  of  the  concentrates,  which  are  noth- 
ing but  ore  reduced  In  bulk.  Even  with  silver 
at  96  cents  per  ounce,  the  ore  as  ore  might  be 
wortWess.  The  treatment  charges  for  extract- 
ing the  stiver,  the  loss  in  treatment,  and  the 
expense  <tf  transportation  to  the  place  where 
such  treatment  could  be  had,  might  equal  or 
exceed  the  silver  vslne.  There  is  In  the  rec- 
ord an  otter  want  of  evidence  to  support  the 
verdict,  and  the  Judgment  must  be  rerersed. 
Reversed. 


McCarthy  v.  strait  et  ai. 

(Court  of  Appeals  of  Colorado.    Oct.  14,  1896.) 

JCDOMKKT   lit    RePLBVIN— AlTBRNATIVB    FORH  ^ 

CoLUTBRAL  Attack. 

1.  It  is  not  necessarr  that  judgment  in 
reidevin  be  in  the  alternative,  whwe  the  chat- 
tels have  been  previooslr  sold  hy  the  judgment 
debtor. 

2.  It  Is  no  defense  to  an  action  against  the 
■nretles  on  a  replevin  bond  that  the  judgment 
against  the  principal  in  the  ret>levin  action  was 
not  in  the  alternative,  aa  such  deferiBe  would 
be  a  collateral  attack  on  said  judgment. 


Error  to  district  court,  Pueblo  county. 

Action  by  T.  G.  McCarthy  against  W.  W. 
Strait  and  another  on  a  bond.  A  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
brings  error.  Reversed. 

Tlie  action  was  brought  by  the  plaintiff 
against  the  defendants  as  sureties  on  the  re- 
plevin bond  of  one  W.  W.  Palmer.  During 
the  year  1889  plaintiff  was  the  sheriff  of  Pueb- 
lo county.  One  D.  C.  Bowne  was  engaged 
In  mercantile  business  In  the  city  of  Pueblo. 
On  the  8th  day  of  August  three  different  firms 
sued  out  attachments  against  Bowne,  the 
three  aggregating  about  |1,450.  On  the  next 
day  (August  9th)  another  and  fourth  firm 
sued  out  an  attachment  for  $970.86.  The 
various  writs  were  placed  In  the  hands  of 
plaintiff,  and  were  by  him  levied  upon  the 
goods  of  Bowne,  and  possession  taken.  On 
August  12th  W.  W,  Palmer,  claiming  title  to 
the  goods  as  assignee  of  Bowne,  under  an  al« 
leged  deed  of  assignment  bearing  date  Au- 
gust 3,  1889,  commenced  a  suit  in  r^levin 
against  the  present  plaintiff  to  obtain  posses- 
sion of  the  goods,  and  executed  a  bond  with 
the  ordinary  provisions,  which  was  executed 
by  the  defendants  herein  as  sureties,  the  pen- 
alty of  the  bond  being  in  the  sum  of  $20,000. 
The  writ  in  replevin  was  served  by  the 
coroner  of  the  county,  the  goods  taken  from 
the  possession  of  the  plaintiff,  and  delivered 
to  Palmer,  as  assignee.  The  various  attach- 
ing creditors  obtained  their  respective  Judg- 
ments against  Bowne.  Upon  the  trial  of  the 
replevin  suit  In  which  the  bond  was  made, 
the  plaintiff.  Palmer,  was  defeated,  and  a 
Judgment  entered  in  favor  of  the  defendant, 
plaintiff  in  this  action.  Palmer  appealed  to 
the  supreme  court  The  appeal  was  subse- 
quently dismissed,  with  remittitur  to  the 
trial  court.  After  proper  time  had  elapsed, 
an  execution  was  sued  out  against  Palmer, 
which  was  returned  nulla  bona,  after  which 
this  suit  was  instituted  by  the  plaintiff  to  re- 
cover from  the  defendants  the  aggregate 
amount  of  the  various  Judgments  of  plain- 
tiffs in  attachment  suits,  being  about  $3,500. 
The  foregoing  facts  were  properly  alleged  in 
the  complaint  A  demnrr^  was  filed  to  tbe 
complaint  on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Leave  was  given  to  amend  the  com- 
plaint. Theamended  complaint  filed  contained 
only  one  additional  allegation  requiring  to  be 
noticed,  which  was  as  follows:  "That  short- 
ly after  the  property  levied  upon  was  taken 
from  his  possession  and  delivered  to  W.  W. 
Palmer,  as  set  forth  In  his  original  complaint, 
said  Palmer  sold  and  delivered  all  and  sin* 
gular  said  goods  and  chattels  to  the  Paul 
Wilson  Dry-Goods  Company,  which  said  sale 
and  delivery  was  long  prior  to  the  trial  of 
said  replevin  case  in  the  district  conrt  of 
Pueblo  county,  Colorado,  and  that  the  said 
property  at  the  time  of  said  trial  could  not  be 
delivered  by  said  Palmer  to  the  plaintiff  here- 
in; all  of  which  facts  were  shown  to  said 
court,  and  were,  In  open  court,  admitted  by 
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said  F^mer  and  his  attorneys  to  be  trne^" 
A  demurrer  was  filed  to  the  amended  com- 
plaint on  the  same  ground  as  before,  which 
was  BustBlned.  Plaintiff  elected  to  stand  by 
his  complaint,  the  suit  was  dismissed,  and  the 
Judgment  brought  to  this  court,  by  writ  of  er- 
ror, for  review. 

Urmy  &  McCorkle  and  I4.  A.  Crane,  for 
plaintiff  In  error. 

BBED.  P.  J.  (after  stating  the  facts).  The 
Talldlty  of  the  assignment  of  Bawne  to  Pal- 
mer of  the  goods  In  controversy  In  this  suit 
was  before  this  court  in  Palmer  t.  McCarthy, 
2  Coio.  App.  422,  31  Pac.  241.  The  assign- 
ment was  held  void,  and  that  Palmer  took  no 
title  by  virtue  of  the  supposed  assignment; 
hence  It  fi^ows  that  the  replevin  was  wrong- 
ful, and  Palmer  and  his  sureties  Uahle  to  the 
creditors  of  Bowne  foe  the  value  of  all  goods 
by  him  converted. 

There  is  no  appearance  in  this  court  by  de- 
fendants. Consequently  the  court  Is  unin- 
formed In  regard  to  the  supposed  defects  in 
the  complaint  The  court  gives  no  reasons 
for  sustolnlng  the  demurrer,  or  for  the  Judg- 
ment; and  there  la  only  an  Incidental  hint 
or  suggestion,  on  Oke  part  of  plaintiff,  that 
the  court  hdd  the  judgment  of  McCartliy 
against  Palmer  void  because  the  Judgment 
was  not  in  the  alternative,  and  made  depend- 
ent upon  his  f&llure  to  return  the  goods. 
.Wh«:e  the  defendant  Is  in  the  possession  of 
the  goods,  and  an  order  of  return  could  be 
made  effective,  It  Is  the  correct  practice  to 
enter  an  alternative  Judgment;  but  where, 
as  In  this  case,  the  complaint  shows  the 
goods  to  have  been  parted  with,  and  to  have 
gone  bt^ond  the  possibility  of  return,  eudi 
Judgment  would  be  not  only  unavailing,  but 
idle  and  foolish.  That  a  failure  to  make  the 
Judgment  tu  the  alternative  will  not  render 
it  void  Is  dcclui-ed  by  many  eminent  authori- 
ties. In  the  suprane  court  of  the  United 
£$tates,  In  Boley  v.  Grlswold,  20  Wall.  486, 
Chief  Justice  Wultc,  in  construing  the  prac- 
tice act  of  Montana  (which,  It  will  be  seen, 
.is  sulistantially  like  ours),  said:  "It  Is  true 
tiiat,  under  the  civil  practice  act  of  Montana, 
tiK-i-e  can  be  no  Judgment  tat  the  value.  If 
there  can  be  a  delivery  of  the  prcqierty,  but 
It  is  not  true  that  a  Judgmrat  is  necessarily 
erroneous  if  the  alternative  is  not  expressed 
uixm  Its  face.  The  court  must  be  satisfied 
that  the  delivery  cannot  be  made,  before  it 
.can  adjudge  alisolutdy  the  ipayment  of  mom- 
.ey.  But,  if  so  satisfied,  It  may  so  adjudge. 
A  special  finding  to  that  effect  Is  not  neces- 
sary. An  absolute  Judgment  tor  the  money 
is  ctiulvalent  to  sach  a  finding.  In  ona  part 
of  this  record  It  appears  that  the  verdict  was 
for  the  return  of  the  pn^erty,  or,  lu  case 
that  could  not  be  made,  for  ^'i,OW  (the  value), 
aud  ifiNOO  damages  tav  the  detention.  The 
Judgment  wns  for  the  money,  aud  the  pre- 
sumption is,  in  the  absence  of  nnythin?  In 
the  record  to  the  contrary,  that  before  It  was 


roidered  that  court  had  become  Judicially 
satisfied  that  the  property  could  not  be  re- 
turned. In  a  court  ol  error,  every  presump- 
tion Is  In  favor  of  the  validity  of  the  Judg- 
ment brought  imder  c«isideiat)on.  Error 
must  appear  affirmatlTely  before  there  can 
be  a  reversal."  In  Brown  t.  Johnson,  45 
CaL  77,  the  court  disposes  of  the  question  in 
the  fcdiowing  short  paragraph:  "If,  at  the 
trial  <a  this  action  [replevin].  It  bad  distinct- 
ly aK>eared  that  the  pnsonal  property  in 
controversy  had  been  ht^lessly  lost,  or  had 
been  destroyed,  so  that  a  Judgment  for  its 
delivery  would  be  necessarily  unavailing,  a 
failure  to  rendn*  Judgment  for  Its  pmsesslfHi 
[tmder  secticm  200  of  the  practice  act]  would, 
at  most,  be  but  a  technical  error  or  omission, 
and  one  for  whldi  we  would  not  revene  the 
Judgment.  And  In  support  of  such  Judgment, 
where,  as  here,  the  record  discloses  nothing 
on  the  point,  we  will  Intend  that  the  facts 
actually  appearing  below  were  such  as  to 
warrant  Its  rendltlfHt."  And  see  Wdla,  Bepl. 
S  G07. 

There  Is  another  conclusive  legal  reason 
why  the  sureties  could  not  avail  tbemselres 
of  the  infirmity  of  the  Judgment  against 
Palmer,  If  there  was  one.  The  imdertaking 
of  the  sureties  was  secondary,— collateral. 
Upon  the  default  of  the  principal,  their  Ua- 
bllltles  as  sureties  attached.  Tliey  were  not 
parties  to  the  adjudication  In  r^evln,  nor 
could  they,  in  this  case,  avail  themselves  of 
any  emm  or  defects  in  It  It  was  res  ad- 
Judlcata.  Their  undertaking  was,  In  case  of 
the  default  of  the  principal,  to  pay  to  the  de- 
fendant such  sum  of  money  as  might  from 
any  cause,  be  recovered  against  said  nlaln- 
tiff,  A  Judgment  was  entered  against  the 
principal,  which  he  failed  to  pay.  He  ap- 
pealed to  the  supreme  court;  failed  to  prose- 
cute his  suit  as  ordered  by  the  court;  the  ap- 
peal was  dismissed,  and  the  suit  remitted  to 
the  lower  court  If  the  judgment  was  errone- 
ous, tlie  supreme  court  was  the  place  to  cor< 
rect  It  Vailing  to  prosecute  his  suit  It  upon 
dismissal,  became  final,— res  adjudicata.  Nei- 
ther Palmer,  the  p,rinclpal,  nor  his  sureties, 
could  question  Its  regular!^.  Such  baa  been 
tbe  law  since  the  case  of  Outram  t.  More- 
wood,  3  East,  340,  and  dozeus  of  authorities 
might  be  cited  to  the  same  effect  I  need 
only  dte  the  following  from  the  case  of  Par- 
sons V.  Bedford,  in  the  United  States  su- 
preme court,  reported  in  8  Pet  443:  "The 
(Oily  mode  known  to  examine  such  facts  at 
common  law  Is  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  trled^  or  to 
whl<^  the  record  was  properly  returnable,  or 
the  award  of  a  venire  facias  de  novo  by  an 
appellate  court  for  some  errw  of  law  which 
intervened  in  the  proceedings."  A  new  trial 
having  beoi  refused  in  the  lower  court,  and 
the  appellant  falling  to  obtain  a  reversal  In 
the  appellate  court,  it  became,  as  to  him, 
conclusive,  and  certainly  rould  not  be  attack- 
eil  collaterally  by  the  fluretles  In  tiw  bond. 
Nearly  the  Identical  question  raised  in  this 
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suit  was  decided  In  il&Boa  t.  Blduurde,  12 
Iowa,  74.  The  court  aald  tbe  only  auction 
was  wbethOT  the  surety  -was  liable  aDon  the 
bond,  there  liarlDg  been  no  order  fw  the  re- 
turn ot  tbe  property  In  tbe  replevin  salt, 
and,  after  stating  that  tbe  bond  waa  In  the 
usual  form,  proceeded  to  say  that  as  a  gen- 
eral rule  tbe  proper  Judgment  In  an  action 
of  replevin,  where  the  plaintiff  fallB  to  main- 
tain his  action,  is  for  a  return  of  the  property 
to  the  defendant;  then  proceeds:  "Sui^KMe, 
how'eTer,  no  such  ordor  Is  made,  but  tbe 
court  flnda  tbe  value  of  Uie  property,  and 
renders  judgmmt  tberefor  agaluat  the  plaln- 
tiflF;  does  such  judgment,  though  Irregular, 
have  tbe  effect  of  changing  tbe  liability  of  tbe 
surety  in  an  action  on  the  bond?  Or.  In  oth- 
er WMda,  Is  it  necessary.  In  orAsr  to  make 
blm  liable  upon  bis  bcmd,  for  the  breach  now 
under  consideration,  that  a  ]udgm«it  de  re- 
tomo  habcndo  should  first  be  entered?  We 
think  not  The  district  court  could  enter  no 
Judgmmt  against  the  surety  In  the  Miglnal 
suit  (Jansen  v.  Effey,  10  Iowa,  227),  for  be 
was  not  in  court.  Tbe  plaintiff,  and  principal 
in  the  bond,  was  In  court,  however,  and  over 
him  the  court  had  Jurisdiction.  For  what- 
ever Judgment  tbe  court  had  the  power  to 
render  against  blm,  though  ever  so  erroueoui^ 
until  reversed  or  set  aside,  be  would  be 
bound.  A.nd  as  a  judgm^t  erroneous  mere- 
ly would  be  binding  upon  him,  so  it  would 
be  upon  bis  surety  In  an  action  on  the  bond." 
;  The  court  erred  In  sustaining  the  demurrer 
and  dismissing  the  suit  The  Judgment  must 
be  reversed,  and  cause  remanded  for  further 
proceedings  In  accordance  with  the  sugges- 
tlona  here  made.  Bevened. 


8TRAMANN  et  ox.  v.  8CHBBBEN  et  rL 

'(Court  of  Appeals  of  Colorado.    Oct.  14,  18^.) 

COXSTRDOTION    or    liBUB  —  BQOITABLE    L1B!T  — 

,  PBAUDDLBKTCoNVBTAircB— Advances  BTlVirx. 

1.  A  lease  for  five  years.for  a  giosn  sum,  pay- 
able in  monthlj*  InatatlmentB  in  advance,  and  pro- 
vidlntc  for  entry  on  default  of  any  installment, 
and  that.  If  the  building  becomes  untenantable, 
rents  shall  cense  nntll  the  landlord  repain.  which 
he  may  do  at  bis  own  option,  does  not,  at  incep- 
tion, create  a  debt  for  the  gross  amount  of  the 
rent,  but  under  it  debt  for  rent  can  only  be  created 
by  occivation  after  default. 

2.  Where  a  wife  advanced  money  for  build- 
inm  on  land  of  her  husband  as  an  iuveatmeut, 
without  any  promise  by  him  of  repayment,  the 
wife  hai  an  equitable  lien  on  the  propoty  for  the 
amount  of  such  advances. 

3.  A  husband  may,  on  becondng  insolvent, 
by  conveying  his  property  Btill  under  his  control, 
prefer  his  wife  the  same  as  any  other  creditor. 

4.  Where  a  wife,  as  an  Inv^tment,  advances 
money  for  building  on  her  hnabaud's  land,  with- 
out any  promise  by  him  of  repayment,  no  personal 
debt  is  created. 

Appeal  from  district  court,  Arapahoe  county. 

Action  \fy  Julia  Scbeeren  and  others  ag^nst 
W.  J.  Btramann  and  wife  to  set  aside  a  con- 
veyance to  the  wife  by  the  husband  as  in 
fraud  of  creditors,  and  subject  It  to  the  pay- 


ment of  plaintiffs*  claim.  From  a  Judgment 
for  plaintiffs,  defendants  apix-al.  Boverscd. 

This  was  a  suit  In  equity,  brought  by  appel- 
lees to  cancel  a  deed  of  couveyance  of  certain 
property  in  the  dty  of  Denver,  made  by  ap- 
pellant W.  J.  Stramann  to  his  wife,  Elizabeth 
H.  Stramann,  the  other  appellant,  on  tbe  13th 
day  of  March,  ISiOS.  It  Is  alleged  In  the  com- 
plaint that  the  plaintiffs  recovered  a  Judgment 
on  the  2d  day  of  August,  1803,  af^Inst  the  de- 
fendant W.  J.  Stramann  for  ¥^  and  costs; 
that  on  Angust  3d  an  execution  was  Issued, 
which  was  returned  unsaHsfled;  that  on  the 
IQth  day  of  March,  189B,  afto*  tbe  debt  was 
contracted  for  which  a  Judgment  was  obtain- 
ed, "W.  J.  Stramann  was  tlie  owner  of  certain 
real  estate  (describing  It)  in  tbe  dty  of  Den- 
ver, which  he  on  that  date  couv^ed  deed 
to  his  wife,  EUsaboth  H.,  for  the  expeemeA 
consideration  of  97.500,  but  that  no  considera- 
tion In  fact  passed,  and  that  at  the  time  of 
making  the  deed  Elizabeth  was  insolvent,  and 
without  means  to  pay  for  the  property;  that 
W.  J.  Stramann  made  the  conveyance  with 
Intent  to  delay,  hinder,  and  defraud  his  cred- 
itors, espcclany  the  pktlntlfFs,  and  has  no  oth- 
er property.  Prayer:  That  tiie  deed  be  de- 
clared fraudulent  and  void,  and  the  phUntlfls' 
Judgment  satisfied  out  of  the  property,  and 
for  an  Injunction  restraining  the  lease  or  In- 
cumbering the  pn^Tty.  The  answer,  after 
general  and  stpecial  denials  of  each  Important 
allegation,  alleges  that  defendants  were  mar- 
ried In  April,  1S87;  that  in  November,  1887, 
the  defendant  W.  J.  Stramann  purchased  the 
land  In  controversy,  and  paid  for  tbe  same. 
Including  taxes,  the  amount  of  f2,700;  that 
the  lots  were  unimproved;  that  previous  to 
the  marriage  of  defendants,  EUiEabeth  H.  bad 
been  a  partner  with  her  tethor  in  tbe  grocery 
business  In  Cincinnati,  from  which  she  real- 
ized over  ¥5,000;  that  her  father  died  In  1885, 
from  whose  estate  she  had  $1,200;  that  she 
also  engaged  in  other  business,  from  which 
she  realized  $500,--all  of  which  sums,  amount- 
ing to  over  ¥6,7(N),  a^e  bad  in  money.  In 
tbe  j%ar  1888  the  husband  and  Yrtle  agreed  to 
build  bouses  upon  the  lots  with  the  money  of 
the  wife.  The  houses  were  built  at  the  cost 
of  $6,600,  with  the  money  of  the  wlf&  The 
agreement  also  provided  that  the  husband 
was  to  have  one-third  of  the  tnctnne  of  the 
rents  of  the  pn^rty  and  the  wife  two-thirds. 
The  agreement  between  the  parties  was  ver- 
boL  The  title  stood  In  the  name  of  W.  J. 
Stramann  until  the  conveyance  to  the  wife, 
in  March,  18D3.  "Xhere  was  no  promise  <m  the 
part  of  the  husband  to  repay  ^e  money,  or 
to  convey  tbe  pnqierty,  or  any  interest  in  it, 
to  tbe  wife.  It  Is  further  alleged  that  after 
the  building  of  the  houses  the  wife  received 
as  her  portion  of  the  rmb  over  $2,000;  that 
on  October  31.  1888.  W.  J.  Stramann  borrow- 
ed $1,000,  which  was  secured  by  deed  of  trust 
upon  the  proiierty;  that  in  December,  1881, 
Elizabeth  H.,  at  the  i-equcst  of  her  husband, 
imid  the  debt,  and  tbe  property  was  released; 
that  In  the  year  181)0  W.  J.  Stramann  bor- 
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rowed  $2,500,  which  waa  Becured  by  deed  of 
trust  on  the  propex-ty,  which  still  remains  un- 
paid; that  in  February,  1891,  W.  J.  Stramann 
leased  an  hotel  from  the  plaintiffs;  that  the 
wife  objected  to  the  leasing  and  moving  Into 
the  hotel;  that  an  agreement  was  made  be- 
tween husband  and  wife  that  the  wife  was 
to  superintend  the  hotel,  and  the  husband 
was  to  pay  her  for  such  service  $25  per  month; 
that  for  the  services  so  performed  there  was 
due  andowingherfrom  the  husband  $775;  that 
the  wife  also  delivered  to  her  husband  a  piano, 
worth  $300,  which  he  sold;  that  the  said  sev- 
eral sums,  $6,600,  $1,000,  $775,  and  $300, 
amounting  to  $8,675,  were  the  separate  prop- 
erty of  the  wife,  and  that  no  part  of  it  had 
been  paid  exc^t  by  the  conveyance  of  the 
prc^rty;  that  the  value  of  the  property  con- 
veyed  does  not  exceed  $9,000,  and  only  $6,500 
over  the  $2,500  Incumbrance;  and  that  the 
proper^  was  conveyed  to  the  wife  March 
15,  1893,  to  secure  her  equitable  Interest  In 
the  same,  and  to  pay  and  discharge,  as  far 
as  It  would,  the  various  sums  of  money  due 
the  wife. 

Plaintiffs,  In  reply,  deny  and  traverae  every 
Important  allegation  of  defendants'  answer; 
partlcularl}'  and  specifically  those  wherein  It 
was  alleged  that  the  wife  had  money  to  the 
amount  of  $5,000,  or  any  other  amount,  as 
proceeds  of  the  partnership  with  the  father, 
and  that  she  received  $1,200  from  her  father's 
estate;  and  allege  that  she  had  no  money  in 
her  own  right,  and  put  none  in  the  property 
In  controversy;  again,  allege  the  conveyance 
to  the  wife  to  have  been  made  solely  for  the 
purixjse  of  defrauding  plaintiffs,  and  prevent- 
ing the  collection  of  their  demand;  set  up  the 
contract,  and  a  copy  of  the  lease  of  the  hotel, 
only  one  clause  of  which,  as  follows,  need 
be  cited:  "To  pay  the  said  party  of  the  first 
part,  as  rent  for  the  said  demised  premises, 
the  sum  of  eleven  thousand  eiglit  hundred 
and  fifty  111,850)  dollars,  payable  as  follows: 
One  hundred  and  sovonty-five  dollars  at  the 
ensealing  and  delivery  of  these  presents,  the 
receipt  liereof  being  hereby  confessed  and 
acknowledged;  one  hundred  and  seventy-flve 
dollars  on  each  the  first  days  Tebruai-y,  1891, 
March,  1S91.  April,  1891,  May,  1801,  June, 
1891;  and  thereafter,  on  the  first  day  of  each 
succeeding  month,  and  until  the  determina- 
tion of  this  lease,  the  sum  of  two  hundred 
(200)  dollars,  and  all  water  license  for  the  use 
of  water  by  the  said  parties  of  the  second  part 
during  their  occupation  of  said  premises." 

The  following  facts  were  stipulated  by  the 
parties:  "Iiease  set  out  in  replication  ad- 
mitted to  be  correct;  tli:it  the  debt  for  which 
Judgment  in  the  county  court  was  recovered 
was  for  installments  of  rent  under  such  lease 
accruing  subsequent  to  the  execution  of  the 
deed  sought  to  be  set  aside;  that  the  lease 
was  made  and  entered  into  before  the  trans- 
fer of  the  property  herein  sought  to  be  set 
aside." 

After  a  lengthy  and  elaborate  trial,  the 
court  found  the  foUowliig  facts  from  the  evi- 


dence: "(1)  That  the  defendants  Intermarried 
in  the  month  of  April,  1887.  (2)  That  the 
defendant  Ellzal^eth  H.  Stramann,  at  the  time 
of  the  marriage,  was  In  possession,  In  her 
own  right,  in  money,  of  upward  of  $6,000. 
(3)  That  In  1888  the  defendant  W.  J.  Stra- 
mann was,  and  for  some  time  prior  thereto 
had  been,  the  owner  of  lots  8, 9,  and  10,  block 
5,  in  Hunt's  addition  to  Denver,  then  unim- 
proved, and  his  wife  was  still  in  possession 
of  the  said  money  and  other  moneys,  alto- 
gether amounting  to  $6,000.  (4)  That  in  the 
year  1888  the  defendants  agreed  together  that 
six  houses  should  be  built  upon  the  said  lots, 
for  the  purpose  of  renting,  and  that  the  de- 
fendant Elizabeth  H.  Stramann's  money 
should  be  used  for  that  purpose,  and  that  the 
rents  should  be  divided  between  the  defend- 
ants, two-thirds  tothe  wife  andone-thirdtothe 
husband.  (5)  That  the  houses  were  built,  all 
the  business  relating  thereto  being  transact- 
ed by  the  husband  In  his  own  name,  and  the 
wife  turning  over  to  him  her  money  to  the 
amount  of  $6,600,  from  time  to  time,  and  lie 
expended  It  In  the  construction  as  It  became 
necessary.  (0)  In  the  course  of  the  construc- 
tion of  the  houses  the  husband  made  a  deed 
of  trust  upon  the  property  to  secure  the  sum 
of  $1,000,  which  he  borrowed  to  put  Into  the 
improvements;  and  the  wife  afterwards,  up- 
on his  request,  furnished  him  with  the  mon- 
ey with  which  to  pay  off  this  Incumbrance; 
but  no  promise  was  exacted  by  the  wife  nor 
made  by  the  husband  that  the  money  should 
be  repaid  to  her.  (7)  That  subsequently  to 
January  1,  1891,  the  defendant  W.  J.  Stra- 
mann executed  a  trust  deed  upon  the  prem- 
ises for  the  sum  of  $2,500  for  money  bor- 
rowed for  his  own  Individual  use.  This  In- 
cumbrance has  not  been  paid  off,  but  still 
remains  a  charge  upon  the  property.  (8) 
That  on  March  15,  1893,  the  husband  con- 
veyed the  property  to  his  wife  to  secure  her 
for  the  $0,600,  and  also  for  the  $1,000  ad- 
ditional which  she  furnished  with  which  to 
pay  off  the  $1,000  Incumbrance;  she  paying 
no  other  consideration  therefor.  (9)  That  the 
husband  collected  the  rents,  and,  as  collected, 
turned  over  to  the  wife  two-thirds  thereof, 
retaining  the  remaining  onc-third  for  him- 
self. (10)  Tliat  the  conveyance  to  the  wife, 
nor  any  conveyance  or  security  upon  the 
property,  was  ever  mentioned  between  the 
defendants  until  the  latter  days  of  December. 
1892."  Then  follows  the  finding  of  the  court 
In  regard  to  the  leasing  and  occupancy  of  the 
hotel,  and  copy  of  a  portion  of  the  lease 
above  cited,  all  of  which  is  unimportant  In 
the  dccisiwi  of  the  case,  as  the  facts  were 
admitted,  and  no  controversy  nor  evidence 
in  regard  to  them.  Then  occur  the  following 
findings  of  fact:  "(l.'l)  The  plaintiffs'  judg- 
ment against  W.  J.  Stramami  was  rendered 
on  account  of  installments  of  rent,  which,  by 
the  terms  of  the  lease,  became  due  after  the 
conveyanco  of  the  lots  to  his  wife.  (14)  At 
the  time  the  lease  w.^s  made  the  plaintiffs 
knew  that  the  title  to  the  lots  described  in 
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the  complaint  was  In  W.  J.  Stramami,  and 
that  the  business  coDoeeted  with  the  cou- 
Rtmction  of  houses  had  been  transacted  by 
him  In  his  own  name,  and  were  Ignorant  of 
the  agreement  between  the  defaidauts  In  re- 
lation to  the  erection  of  the  bouses,  and  that 
the  rents  were  to  be  or  were  divided  between 
them,  and  relied  in  part  in  making  said  lease 
upon  the  apparent  financial  ability  of  said 
W.  J.  Stramann.  (15)  The  defendant  Bliza- 
beth  H.  Stiamann  knew  the  lease  was  en- 
tered Into  by  the  husband,  that  he  was  ne- 
gotiating therefor,  and  also  knew  of  Its  mak- 
ing at  the  time  it  was  made.  (IG)  At  the 
time  of  the  conveyance  to  the  wife  the  total 
value  of  the  property  conveyed  was  $10,200; 
¥3.600  of  that  sum  being  the  value  of  the  lots 
without  ImprovemeatB."  Fc^owed  by  quite 
a  lengthy  review  of  the  common  Jaw  and  the 
statutes  of  this  state  as  to  the  right  of  a 
wife,  and  coDclndtng  as  follows:  "The  mon- 
ey whi(^  the  defendant  Blkabeth  H.  Stra- 
iiann  gave  to  her  husband,  and  by  him  was 
used  In  the  construction  of  the  houses,  was 
not  only  given  to  him  without  any  promise 
from  him  to  return  It  to  her,  but  given  to 
him  tar  the  purpose  of  being  used  in  his  own 
name,  to  build  houses  upon  his  land,  which, 
when  builtt  vere  incorporated  with  and  be- 
came a  part  of  his  real  estate.  The  prom- 
ise to  divide  the  rents  with  her  was  In  no 
sense  a  promise  to  return  the  money  which 
she  ^ve  htm;  neither  was  there  anything 
in  the  transactlcm  connected  with  the  giving 
him  1^1,000  to  pay  off  the  incumbrance  upon 
the  property  which  tends  to  constitute  a 
promise  by  him  to  return  the  money.  There 
was,  then,  no  legal  liability  on  bis  part  to  re- 
turn her  the  money,  Jiar  was  there  any  ot>- 
li»nitlon  upon  which  a  court  of  ecinlty  could 
take  hold,  so  Itmg  as  the  defendants  con- 
tinued to  live  and  cohabit  together  as  hus- 
band and  ^fe.  It  is  doubtless  true  that 
these  mtmeys  would  be  considered  by  the 
court  of  equity  in  case  of  a  divorce  or  a  suit 
tor  separate  nuUntainance  by  the  wife.  In 
which  the  husband  and  wife  alone  would  be 
interested  In  a  division  of  the  pn^eity  ac- 
cumulated through  their  Joint  nmtributions 
and  efforts.  The  conveyance  of  March  15, 
1803,  ought  not  to  be  sustained  to  defeat  the 
plaintiffs*  recovery  of  this  claim  for  the  debt 
of  W.  J.  Stramann  contracted  upon  the  faith 
that  be  owned  the  property;  and,  upon  the 
father  hand,  it  ought  not  to  be  set  aside  as 
roidi  so  as  to  deprive  the  defendant  Eliza- 
beth H.  Stramann  of  her  claim  upon  the 
property  created  by  the  deed.  It  ought  to  be 
held  good  as  a  conveyance,  subject  to  the 
plaintiffs*  claim  on  account  of  the  obligations 
Incurred  by  W.  J.  Stramann  under  the  lease. 
Let  a  decree  be  prepared  accordingly.  •  •  * 
It  appearing  to  the  court  that  when  the  de- 
fendant William  J.  Stramann  contracted  the 
obllgHtitm  upon  which  the  Judgment  men- 
tioned in  the  coonplalnt  was  rendered  he  held 
the  title  to  and  was  the  owner  of  the  lands 
described  in  the  complaint,  and  hereafter  de- 
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scribed,  and  that  the  plaintiffs,  at  the  time 
said  Stramann  contracted  said  obligation,  re- 
lied upon  the  financial  ability  of  said  Stra- 
mann resting  In  the  ownership  of  said  lands." 
Then  follows  the  decree  subjecting  the  prop- 
erty In  controversy  to  the  payment  of  the 
plaintiffs'  Judgment,  ordering  the  execution 
to  be  levied  upon  it,  and  the  property  strfd. 

Riddell,  Starkweather  &  Dixon,  tor  appel- 
lants.  Sam.  Baiy,  for  appellees. 

RBED,  P.  J.  (after  stating  the  facts).  The 
suit  was  toonght  to  cancel  and  set  aside  a 
deed  of  conveyance  made  by  appellant  W. 
J.  Stramann  to  his  wife,  the  other  appellant, 
on  March  16, 1893,  allegbig  that  no  considera- 
tion passed  from  EliEabetb  H..  that  she  was 
insolvent  and  without  means,  and  that  the 
hudband  conveyed  the  propeity  to  the  wife 
"with  intent  to  hinder,  delay,  and  defraud  his 
creditors,  and  especially  the  plaintiffs."  The 
pleadings  of  plaintiffs  In  alleging  the  sup- 
posed ftauds  were  not  only  very  broad,  but 
detailed  and  B^ieciac.  The  issues  were  fram- 
ed aod  the  trial  had  upon  the  aU^atlons  of 
fraud.  There  were  no  Issues  in  regard  to  the 
respective  equities  ot  plaintiffs  and  defend- 
ant Elizabeth  H.  The  Judgment  and  decree 
legitimately  should  have  been  either  sustain- 
ing the  deed  or  declaring  it  void  and  fraudu- 
lent. The  finding  and  decree  are  hard  to  be 
reconciled.  After  finding  that  there  was  no 
fraud,  that  the  transactions  between  fawband 
and  wife  were  bona  fide  and  legitimate,  and 
the  deed  valid.  It  proceeds  to  adjudicate  the 
priority  of  the  respective  claims;  then  con- 
cludes by  setting  the  deed  aside,  and  snh- 
Jecting  the  property  to  the  payment  of  the 
debt  of  plalntiffa  on  account  of  defendants* 
priority  or  precedence,  or  on  scsne  undefined 
ground  hard  to  comprehend,  and  not  em- 
braced In  the  issues;  the  result  being  sub- 
stantially the  same  as  If  the  issues  of  fact 
had  been  found  for  the  plaintiffs.  The  find- 
ings of  fact  by  the  court  numbered  consecu-' 
tively  from  f  to  10  were  all  In  favor  of  de- 
fendants, and  were  fully  warranted  by  the 
evidence;  plaintiffs  signal^  failed  to  estab- 
lish fraud,  or  nmtrovert  or  discredit  the  alle- 
gations of  tiie  answer,  or  to  throw  any  doubt 
over  the  regulari^  and  Integrity  of  the  trans- 
actltms  between  the  husband  and  wife.  It 
is  true  that  the  allegations  of  the  answer 
were  supptH^ed  mainly,  if  not  wholly,  by  the 
testimony  of  the  hnsbond  and  wlf&  Trans- 
actions of  this  kind  are  so  often  undertaken 
to  cover  the  property  and  defraud  creditors, 
and  the  oMtprtunlties  are  so  great,  that  where 
the  validity  of  the  transaction  Is  only  shown 
by  the  teatlmtHiy  of  the  husband  and  wife, 
courts  scan  them  very  doaely,  and  regard 
them  with  great  suspicion,  and,  where  the 
proof  is  conflicting,  and  such  as  to  cast  doubt 
upon  the  honesty  of  the  dealings,  such  doubts 
are  usually  resolved  In  favor  of  the  creditor; 
In  other  Tvords,  clear  and  unequivocal  proof 
of  the  alleged  facts  Is  required.  But  where, 
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as  In  ttilg  case,  there  Is  no  conflict  of  evi- 
dence, Dor  proof  of  circumetances  casting 
doubt  upon  It,  a  court  Is,  from  necessity,  com- 
pelled to  accept  the  transactions  as  honest 
and  legitimate.  In  this  case  the  history  and 
character  of  the  wife,  as  shown  by  the  evi- 
dence, was  such  as  to  support  her  contention. 
Her  Industry  was  such  that  she  continued 
employed  at  whatever  wages  were  obtaina- 
ble, and  was  employed  as  clerk  by  her  hus- 
band before  their  marriage,  and  Insisted  on 
receiving  wages  from  him  at  $25  per  month 
while  engaged  In  his  hotel  after  marriage. 
She  is  shown  very  prudent  and  economical, 
and  deslroos  of  personal  gain. 

The  facts  having  been  established  beyond 
dispute,  the  trouble  in  the  findings  and  de- 
cree arises  In  the  application  of  the  law  by 
the  learned  court,  and  the  attempt  to  apply 
the  common  law  to  the  foots.  Any  attempt 
to  harmonize  our  statutes  with  the  common 
law,  and  apply  both,  must  result  in  confusion 
and  error.  The  effect  and  Intention  of  our 
statute,  as  well  as  that  of  other  states  where 
the  statutes  are  In  the  same  line,  Is  to  abro- 
gate and  destroy  the  old  principles  of  the 
common  law  releasing  the  wife  from  the  hu- 
miliating and  servient  position  formerly  oc- 
cupied at  common  law  Id  regard  to  her  prop- 
erty, investing  her  with  an  Individuality  and 
personal  identity,  releasing  her  property  from 
the  control  of  the  husband,  and  allowing  her 
to  control,  handle,  and  dispose  of  her  indi- 
vidual property,  and  deal  with  her  husband 
in  all  that  pertains  to  it,  as  well  as  with  oth- 
ers, as  If  she  were  feme  sole;  and,  this  being 
so  much  in  derogation  of  the  common  law, 
and  at  variance  with  it,  any  attempt  to  ap- 
ply both  must  end  in  failure.  Under  our  stat- 
utes, courts  can  only  carefully  scrutinize 
transactions  between  husband  and  wif^  to 
see  that  they  are  not  collastve,  and  in  fraud 
of  the  lights  of  others,  and  then  apply  to 
them  the  same  rules  and  legal  principles  that 
control  in  dealing  with  others.  There  Is  no 
other  logical  ground.  In  dealings  between 
husband  and  wife,  as  between  others,  par- 
ticularly In  equity,  the  int^tloa  of  the  par- 
ties, where  the  same  can  be  deduced  from 
the  facts  and  drcnmstancea  ot  any  particular 
case,  must  contrcA  In  the  coostructlon  of 
them,  and  the  same  Inferences  and  Implica- 
tions arise.  A  troubleBome  element  In  most 
cases  in  court  where  questions  In  regard  to 
dealings  between  husband  and  wife  are  in- 
volved arises  from  fhe  fact  that  so  much 
proper  mutual  confidence  exists  that  the  deal- 
ings and  transactions  are  not  witnessed  and 
conducted  with  the  mme  formalities  that 
characterize  dealings  with  outsiders;  hence 
too  much  is  left  to  be  implied  and  inferred 
from  the  existing  facts,  compelling  courts  to 
deduce  the  Intention  from  the  facts. 

Before  applying  the  law  and  decisions  In  re- 
gard to  transactions  between  husband  and 
wife  under  the  modem  statutes  to  the  facts  of 
the  case,  it  may  be  well  to  dispose  of,  as  pre- 
liminary, the  construction  of  the  contract  of 


lease  of  the  hotel  between  the  parties.  The 
court  holds  the  property  In  controversy  liable 
for  the  debt,  finding:  "That  at  the  time  the 
lease  was  made  plaintiffs  knew  that  the  title 
to  the  property  described  in  the  complaint  was 
la  W.  3.  Stramann,  and  that  the  business 
connected  with  the  construction  of  the  houses 
had  been  transacted  by  him  in  his  own  name, 
and  were  Ignorant  of  the  agreement  betwe«i 
the  defendants,  •  •  •  and  relied  In  part  In 
making  said  lease  upon  the  apparent  financial 
ability  of  W.  J-  Stramann.  •  •  •  The  con- 
veyance of  March  15,  1893,  ought  not  to  be 
sustained  to  defeat  the  plaintiffs'  recovery  of 
this  claim  for  the  debt  of  W.  J.  Stramann,  con- 
tracted upon  the  faith  that  he  owned  the  prop- 
erty." The  learned  judge  evidently  miscon- 
ceived thd  contract  of  leasing.  From  the  fact 
thati  it  was  stated  that  the  gross  or  aggregate 
rent  for  the  full  term  of  five  years  was  to  be 
$11,850,  the  court  construed  It  ns  a  debt  con- 
tracted at  the  time  of  tiie  execution  of  the 
lease,  to  be  paid  absolutely,  contracted  on  the 
part  of  the  plaintiffs  with  regard  to  the  prop- 
erty owned  by  W.  J.  Stramann,  and  his  finan- 
cial responsibility.  There  are  several  obvious 
reasons  why  this  construction  is  erroneotis: 
First.  There  was  no  consideration  for  any 
debt  The  future  use  of  the  leased  property 
for  the  full  term  of  five  years  was  to  be  the 
consideration,  and  the  entire  term  would  have 
to  elapse  without  payment  of  rent  before  tiie 
aggregate  debt  would  be  created.  Second. 
The  lease  might  have  been  terminated  at  any 
time  by  the  destruction  of  the  property.  The 
lease  provides  that,  In  case  the  building  shall 
be  destroyed  by  fire,  or  become  untenantable, 
the  rents  shall  cease  until  rebuilt;  but  the  re- 
building  was  to  be  at  election  of  plaintiffs. 
Thus  suspension  of  rent  or  an  end  of  the 
lease  is  provided  for.  Third.  By  the  provi- 
sions of  the  lease  Immediately  following  the 
statement  of  the  gross  sum,  the  leasee  was  to 
pay  each  and  every  month's  rent  in  advance  of 
occupancy,  and  upon  failure  to  so  pay  there 
were  strlngrat  and  elaborate  provislonB  tor 
tmuinatlng  the  lease,  re-entry,  and  evIctI(Hi 
of  tbe  tenant  without  1^1  process.  The 
money  having  to  be  paid  in  advance,  and  the 
only  conedderaUon  ctf  sucb  payment  being  the 
right  to  the  use  of  the  property  In  tbe  ensuing 
m<mth.  It  Is  evtdoit  tiiat  there  could  be  no 
debt  except  by  default  In  the  advance  pay- 
ment, and  the  occupation  of  the  premises  after 
such  default,  and  that  the  inception  of  any 
debt  for  rent  conld  only  be  after  the  default 
occurred;  then,  by  the  terms  of  tbe  lease,  it 
was  optional  wltli  the  plaintlfb  to  eltlier  allow 
a  debt  to  be  contracted  as  of  that  date  or  to 
re-enter  and  terminate  the  tenancy.  The  Judg- 
ment sought  to  be  enforced  In  this  suit  was 
based  upon  these  provisions  of  the  lease  and 
this  constmction  of  the  contract,  and  was  for 
defiiult  In  the  payment  ot  rents  for  a  fraction 
over  four  nwnths  prior  to  August  2,  1893. 
If  the  gross  sum  of  f 11,850  mentioned  was  a 
debt  for  which  W.  J.  Stranmn  became  re- 
sponsible at  the  time  of  executing  the  lease, 
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the  Judgment  should  have  been  for  the  entire 
sum,  less  the  payments  made  preTloos  to  the 
defiralt.  PlaintiOs  should  not  be  allowed  to 
proceed  and  obtain  a  Judgment  for  rent  under 
the  corenants  of  ue  leas^  then  adopt  a  re- 
pugnant theory  for  the  purpose  of  collecting  It 
The  court  also  found  as  a  fact  "that  the  de- 
fen  dan  t  Elizabeth  H.  Stramann  knew  the 
lease  was  entered  into  by  the  hushaod.  that 
be  was  negotiating  therefor,  and  also  knew  of 
Its  making  at  the  time  it  was  made."  We 
were  at  a  loss  to  understand  the  Importance 
and  pertinency  of  this  findii^,  or  bow  It  could 
in  any  way  Influence  the  judgment  By  ref- 
erence to  the  brief  and  argument  of  counsel 
for  appeUees  we  find  it  seriously  urged,  and 
numerous  authorities  cited  in  support  of  the 
proposition,  that  the  knowledge  of  the  wife 
of  the  intention  to  lease  an  hotel,  and  the  leas- 
ing of  it  by  the  husband  without  a  declamtlon 
by  her  of  her  private  affairs,  and  that  she  had 
an  equitable  interest  In  the  property  of  the 
husband.  In  no  way  Involved  In  the  contract 
of  leas^  created  an  estoppel;  and  that  by 
reoBoa  of  having  kept  silent  In  the  matter 
la  no  way  pertalnit^  to  her  estate,  she  was  le- 
Kally  liable  for  the  debt  of  her  husband  sub- 
spquentiy  contracted.  The  contention  may  be 
dismissed  by  the  remark  that  there  la  not  on 
element  of  estoppel  in  It,  and  no  authority  cit- 
ed supports  the  pi-oposltlon.  No  prccedeut  can 
lie  found  where  a  court  has  carried  the  law  of 
extuppel  to  the  length  here  contended  for. 

As  to  the  intention  of  the  husband  and 
wife  in  regard  to  the  use  of  the  money  of 
the  wife,  all  the  evidence  is  that  of  those 
two  persons.  He  owned  the  lots,  valued  at 
$2,700.  She  had  her  money  Idle;  said  she 
would  like  to  Invest  it  The  husband  sug- 
gested the  improvement  of  his  lots  with 
her  money,  and  that  high  rents  could  be 
obtained  for  the  buildings.  She  finally 
agreed  to  the  proposition  on  the  basis  of  two- 
thirds  of  the  rent  to  her  and  one-third  to 
the  husband.  She  formerly  loaned  anoth- 
er party  $700,  which  had  been  paid  In.  Had 
also,  from  time  to  time,  loaned  the  husband 
temporarily  a  few  hundred  dollars,  which 
he  had  returned.  The  cost  of  the  buildings 
was  $6,G00,  which  she  handed  over  to  him  in 
amounts  needed  as  the  buildings  progressed, 
to  be  paid  by  the  husband  to  the  contiactors. 
All  the  evid^ce  negatives  the  intention  of 
the  wife  to  relinquish  her  control,  or  dellv< 
er  the  money  to  the  husband,  to  be  by  him 
managed  and  controlled.  The  words  "in- 
vest" and  "Investment"  have  a  well-defined 
legal  deflnlti(Hi.  And.  Law  Diet.:  "Invest: 
To  place  money  so  that  it  will  yield  a  profit. 
•  •  •  In  common  parlance,  putting  out 
money  on  interest,  either  by  the  way  of 
loan  or  by  the  purchase  of  Income-producing 
property."  Cent  Diet:  "To  employ  for 
some  profitable  use;  convert  Into  some  other 
form  of  wealth,  usually  of  a  more  or  less 
permanent  nature,  as  in  the  purchase  of 
property  or  shares,  or  in  loans  secured  by 
mortgage."   It  will  be  seen  that  In  all  cases 


of  investment,  although  the  specific  char- 
acter of  the  property  Is  changed,  the  title 
and  control  remain  with  the  investw.  The 
evidence  shows  that  both  husband  and  wife 
regarded  it  as  an  Investment,  and  that  the 
wife  had  rec^red  over  $2,000,  Although  no 
deed  passed  at  the  time,  the  right  of  the 
wife  to  her  pro  rata  share  of  the  Improved 
property  was  an  equitable  title  that  could 
have  been  asserted  against  the  husband. 
Mot  a  case  cited  by  the  learned  counsel  for 
appellees  goes  to  the  extent  claimed,  or  is 
parall^.  In  Coon  v.  Rigdoi,  4  Colo.  2S3,  it 
was  said:  "Should  the  wife  permit  the  bus- 
band  to  deal  with  and  sell  her  separate  prop- 
erty as  his  own,  or  obtain  credit  upon  It  as 
his  own,  undoubtedly  this  would  be  a  fraud 
against  which  courts  would  extend  their 
protection."  In  Mattlngly  v.  Obley,  1  111. 
App.  628,  relied  upon  by  counsel,  the  opening 
sentence  shows  its  want  of  applicability.  It 
is:  "The  transaction,  If  It  disclose  any  in- 
terest on  the  part  of  the  wife,  shows  noth- 
ing more  than  a  loan  of  her  money  to  the 
husband  for  the  purpose  of  carrying  on  busi- 
ness." The  same  may  be  said  of  Pattou  t. 
Gates,  07  111.  l&l,  and  Hockett  v.  Bailey,  SH 
III.  74.  Counsel  says:  "I  desire  to  especial- 
ly call  the  attention  of  the  court  to  the  case 
of  Beecher  v.  WUson,  Si  Va.  813,  6  S.  B. 
209;"  and  pi-oceeds  to  state:  "Beecher  was 
the  owner  of  a  farm  in  Virginia,  valued  at 
$CS70.  At  that  time  be  was  largely  ludcbt- 
ed  to  Wilson  et  al.  On  said  date  he  deeded 
to  his  son  O.  Beecher,  Jr.,  as  trustee,  for  the 
separate  use  of  the  w^lfe,  the  farm,  and  the 
court  set  aside  the  conveyance."  Counsel 
does  not  inform  us  whether  the  decision  was 
at  common  law  or  under  statutes  similar  to 
ours,  but  this  is  unimportant  as  he  was 
largely  indebted  to  the  parties  at  the  time 
of  the  conveyance,  while  la  this  case  there 
were  no  debts  until  nearly  five  yeara  after 
the  Investment  and  contract  and  some 
months  after  the  execution  of  the  deed. 

The  failure  to  require  a  deed  from  the 
husband  Is  readily  explained  by  the  confi- 
dence of  the  wife  and  the  solvency  of  the 
husband;  but  after  a  time  the  111  health  of 
the  husband  and  the  fear  of  his  death,  and 
that,  without  a  conveyance  her  profierty 
would  pass  to  his  heirs,  impressed  her  with 
the  necessity  of  calling  for  a  deed,  which 
was  subsequently  made.  At  the  time  of  the 
conveyance  It  is  not  shown  that  he  owed 
any  debts  except  the  $2,500  secured  by  deed 
of  trust  upon  the  property;  and  the  con- 
veyance to  her  subject  to  such  deed  of  trust 
could  not  operate  as  a  fraud  upon  othei's. 
Even  at  common  law,  had  the  conveyance 
of  bis  remaining  equity  In  the  property  been 
made  to  the  wife  without  other  considera- 
tion tlian  "love  and  affection,"  It  would  have 
been  sustained  on  the  findings  of  facts  by 
the  court.  It  is  unimportant  whether  the  In- 
terest of  the  wife  was  an  equitable  inter- 
est in  the  realty  or  a  debt  recognized  by  the 
busband.   Begardlng  it  as  the  latter,  and 
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even  admitting  the  Insolvency  of  ibe  hus- 
band at  the  time  of  tbe  conveyance, — which 
1ft  not  shown,— the  debt  being  established 
as  bona  fide,  as  found  by  the  court,  both 
the  supreme  and  this  court  have  decided  In 
nnmerona  cases  that  the  debtor,  while  he 
remained  tn  the  control  of  his  property, 
could,  by  deed  or  assignment,  prefer  one 
creditor,  to  the  Injury  or  exclusion  of  others, 
tot  a  bona  fide  debL  The  debt  being  es- 
tablished beyond  controversy,  the  wife  must 
stand  tbe  same  as  any  other  creditor.  The 
transaction  between  Stramann  and  wife 
could  not  be  regarded  as  creating  a  personal 
debt  by  Stramann,  as  there  was  no  promise 
to  repay,  nor  expectation  of  repayment.  It 
was  to  be  expended  ui>on  the  property,— an 
Investment  It  increased  the  value  of  the 
real  estate  from  $2,700  to  $10,000.  Smith  v. 
Smith  (Sup.)  4  N.  Y.  Supp.  669,  was  a  case 
almost  IdCTtlcal  In  Its  facts,  only  that  the 
parties  were  reversed.  The  wife  had  the 
title  to  the  lots.  The  husband  had  money 
in  the  bank  at  low  Interest,  and  proposed  to 
use  the  money  to  construct  buildings  on  her 
lots.  He  built  the  block  at  an  expense  of 
$4,500.  Afterwards  the  husband  requested 
her  to  convey  the  property  to  him.  She  de- 
clined. The  husband  brought  suit  to  compel 
a  conveyance,  or  to  obtain  an  equitable  lien 
for  the  money  expended  In  building.  The 
lien  was  decreed.  The  wife  appealed  to 
the  general  term,  where  the  decree  was  af- 
firmed. She  then  appealed  to  the  court  of 
appeals,  where  the  decree  was  again  affirm- 
ed. 125  N.  Y.  224,  26  N.  E.  259.  The  court 
said:  "We  think  the  Judgment  is  cwrect.  It 
would  be  coutraxT  to  equity  to  permit  the  de- 
fendant, under  the  circumstances,  to  hold  the 
property  without  subjecting  it  as  security  in 
some  form  to  the  expenditures  made  upon  It 
with  her  knowledge  and  consent.  She  was 
Informed  by  her  husband  that  he  had  mon- 
ey Invested  at  low  Interest,  which  could  be 
used  In  Improving  tbe  property  In  such  way 
as  to  yield  a  much  larger  income  to  him. 
From  what  was  said,  she  is  chargeable  with 
knowledge  of  his  Intention  to  expeud  the 
money  only  for  the  purpose  of  making  a 
more  profitable  Investment,  and  with  this 
knowledge  on  her  part  she  permitted  him  to 
eeect  the  building.  Unless  the  transaction 
gave  him  some  claim  or  lien  upon  the  prop- 
erty, he  had,  of  course,  no  Investment  at  all 
after  he  drew  the  money  from  the  bank,  and 
used  It  In  the  construction  of  the  block." 
See,  also.  King's  Heirs  v.  Thompson,  9  Pet 
204;  Perry  v.  Board,  102  N.  Y.  99,  6  N.  E. 
116;  Flniayson  v.  Flnlayson,  17  Or.  347,  21 
Pac.  57;  Gamer  v.  Bank,  14  Sup.  Ct  390. 
"The  courts  allow  the  claims  of  wives 
against  their  husbands,  when  properly  es- 
tablished, Just  the  same  consideration,  force, 
and  Integrity  as  that  of  strangers."  Riley 
T.  Vaughan,  116  Mo.  169,  22  S.  W.  707.  And 
see  Cole  v.  Lee,  45  N.  J.  Bq.  779,  18  Atl. 
R54;  Bank  v.  Weber.  72  Iowa,  137,  33  N.  W. 
606;  Jones  v.  Davenport,  44  M.  J.  Bq.  33,  13 


Atl.  652;  Denny  v.  Denny,  123  Ind,  240,  23 
N.  E.  519;  Sohroyer's  Appeal,  140  Pa.  St 
420,  21  AtL  445;  Cbadbourn  v.  Williams,  45 
Mhin.  294,  47  N.  W.  812;  Leathwhlte  v.  Ben- 
net  (N.  J.  Ch.)  11  Atl.  29,  and  authorlUes  In 
footnote.  Although  the  conveyance  by  Stra- 
mann to  his  wife  was  of  the  entire  prop- 
erty. It  'vas  subject  to  the  mortgage  of 
$2,500  put  upon  It  by  Stramann,  and,  as 
shown  by  the  evidence,  was  not  equal  In 
value  to  the  amount  the  wife  had  Invested. 
Consequently  no  property  of  the  husband 
was  conveyed  to  the  wife.  The  court  erred. 
In  Its  application  of  the  law  to  the  facts 
found.  The  decree  must  be  reversed,  and 
the  cause  remanded,  with  Instructions  to  en- 
ter a  decree  dismlBsing  the  suit  Beren- 
ed. 


WRIGHT  et  al.  v.  CARSON  WATER  CO. 

(No.  1.420.) 

(SuDreme  Court  of  Nevada.   Nov.  12,  lf!95.) 

Appeal— Secoxd  Trial— Law  op  tub  Cabk. 
Where,  on  the  irst  trial  of  an  action 
aRainst  a  coriioration  on  a  note,  there  was  evi- 
dpnce  that  ita  exet-ntion  was  kuowu  to  the  ma- 
jority of  trustees  in<lividually,  and  It  watt  held 
on  appeal  that  knowledge  commnnlcated  to  trus- 
tees as  individuals,  and  not  Id  their  oapHcitr  as  a 
board.  roiM  not  form  the  bauis  of  an  implied  I'on- 
tract  or  of  a  ratification,  the  al>senL'e  on  second 
trial  of  evidence  of  a  paymeut  of  the  note  which 
was  adduced  on  first  trial,  and  cvidenire  on 
second  trial  that  the  execution  of  tliu  note  wna 
known  to  the  remaining  member  of  tbe  board  iu- 
diriduallr,  does  not  set  up  a  new  state  of  facts, 
which  would  avoid  the  rule  that  the  decision  on 
first  appeal  becomes  the  law  of  tbe  case  so  far 
as  applicable  to  facts  der(4oped  on  second  trial. 
Bigelow,  C.  J.,  dissenting. 

On  rehearing.  Afflrmed. 

For  former  opinion,  see  39  Pac.  872. 

BONNIPIELD,  J.  A  petlUon  for  rehearing 
was  filed  by  the  appellants,  in  which  it  Is 
claimed  that  they  introduced  on  the  second 
trial  testimony  pertinent  to  the  Issue  raised 
by  the  pleadings,  showing  an  entirely  differ- 
ent state  of  facts  from  that  shown  at  tiie  first 
trial,  by  which  they  contended  that  tbe  case 
Is  taken  out  of  the  rule  of  res  Judicata,  and 
they  asked  to  be  heard  on  the  matter  in  argu- 
ment before  tbe  court.  The  rehearing  was 
granted.  We  held  before,  and  still  hold,  that 
the  legal  questions  and  principles  which  arose 
and  were  decided  on  the  fcHiner  appeal,  wheth- 
er they  were  c<»Tectly  decided  or  not,  have 
become  the  law  of  this  case  so  far  as  they 
are  applicable  to  tbe  facts  developed  on  the 
second  trial.  We  so  held  upon  the  overwhelm- 
ing weight  of  authorities  then  cited.  38  Pac. 
872.  We  also  held  that,  substantially,  the 
same  state  of  facts  was  presented  on  the  first 
trial  and  first  appeal  as  on  the  second,  upon 
the  vital  question  at  Issue  by  the  pleadings, 
and  that  this  court  on  the  former  appeal  bad 
decided  against  the  validity  of  tbe  note  on 
which  this  action  was  brought,  and  had  decid- 
ed that  It  does  not  bind  the  respoodent.  We 
still  so  hold. 
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It  la  claimed  by  counsel  tot  appellants  that 
the  record  discloses  an  entirely  different  staTe 
of  facts  from  tJiat  dlscloeed  on  the  first  ap- 
peal, in  two  respects,  to  wit:  (1)  That  on  the 
first  appeal  the  record  contained  evidence  toid- 
lug  to  show  payuieut  of  said  note,  but  the 
record  on  this  appeal  does  not  contain  such 
evidence;  (2)  that  on  the  first  appeal  the  rec- 
ord contained  a  denial  of  H.  M.  Yerington,  one 
of  the  trustees  ot  the  respondent,  of  all  knowl- 
edge or  Information  on  his  part  of  the  exist- 
ence of  the  note  or  Indebtedness  to  Wright 
prior  to  the  time  he  became  president  of  the 
company.  In  1880,  and  that  the  present  rec- 
ord  shows  that  he  had  such  knowledge  or  in- 
formation In  issa 

But  we  regard  the  alleged  new  state  of  facts 
as  immaterial  under  the  decision  and  ruling  of 
this  court  on  the  former  appeal,  and  that  the 
same  does  not  take  the  case  out  of  the  rule 
of  res  Judicata.  Let  us  inquire,  then,  what 
legal  propositions  or  questions  were  then  de- 
cided that  are  decisive  of  this  case  on  this  ap- 
peal, notwithstanding  said  alleged  new  state 
of  facta  It  was  couceded  that  there  was  no 
order  or  resolution  of  the  boai'd  of  trustees  of 
the  defendant  authorizing  the  execution  of  the 
note  in  suit,  and  that  It  was  not  the  note  of 
the  company,  and  tluit  the  note  did  not  bind 
the  company  by  reason  of  any  express  author- 
ity given  the  company  to  execute  it.  Tlien 
the  Ijuestlon  was,  did  It  t^ecome  the  note  or 
become  binding  on  the  company  by  reason  of 
its  ratification?  This  question  was  argued 
and  considered  In  all  Its  phases  by  counsel  of 
the  respective  parties,  and  by  the  majority 
and  minority  of  the  court,  as  appears  by  their 
respective  c^niona.  In  c(Micluding  the  argu- 
ment and  tlie  opiukm  of  the  majority  of  the 
court  on  the  question  of  ratification,  the  court 
aald:  "Aa  we  understand  the  law  to  be,  it  is 
this:  Hut,  before  an  individual  or  corpuu- 
tion  can  be  held  to  have  ratified  the  unautlior- 
taed  acts  of  his  or  Its  agents,  every  detail  of 
the  transaction  must  have  been  made  known 
to  the  principal.  If,  after  obtaining  sacb 
knowledge,  the  principal  talla  to  act,  long  and 
continued  siloice  will  be  deemed  an  approval 
of  the  act,  and  such  ratification  relates  back 
and  la  equivalent  to  a  prior  authority  to  make 
the  ODUtract"  Aa  to  the  correctness  of  the 
rule  as  above  stated,  there  was  ik>  disagree- 
ment amcmg  the  members  ct  the  court.  But 
as  to  whether  the  knowledge  and  acquiescence 
at  the  trustees  Individually,  and  not  as  a 
board,  would  \iiaH  their  principal,  the  corpo- 
ratitMi,  ttwxe  Is  a  confilct  between  the  major- 
ity and  minority  opinions  of  the  court  given 
on  the  former  appeal  In  the  majority  opin- 
ion the  language  used  in  the  case  of  Mining 
Co.  T.  Stevenson.  5  Ner.  t&i,  is  quoted  and 
adopted  by  the  court  as  applicable  to  this 
case,  to  wit:  "It  cannot,  we  think,  be  main- 
tained that  the  knowledge  obtained  unofficially 
by  three  ot  the  trustees,  that  Stevenson  was 
engaged  in  extracting  ore  from  the  mine,  la 
sofficient  to  charge  the  c<nupany  with  such 
knowledge.  As  any  number  of  trustees,  act- 


ing IndlTldually,  and  not  as  a  board,  cannot 
act  for  the  corporation,  so  any  Information  ob- 
tained by  Individual  trustees,  and  not  com- 
municated to  the  board,  should  not,  it  would 
seem,  become  the  foundation  of  a  contract 
binding  upon  the  company.  The  trustees  rep- 
reseut  the  eorpm-atlon  only  when  assembled 
together  and  acting  as  a  board.  Such  being 
the  law,  how  can  It  be  claimed  that  informa- 
tion communicated  to  them  Individually,  but 
not  to  the  board,  can  be  made  the  foundatlMi 
of  an  Implied  contract  on  the  part  of  the  cor- 
poration?" As  further  authority  on  the  same 
point,  and  to  strengthen  its  position  on  the 
question  test  above  named,  the  court  cited  the 
case  of  Hlllyer  v.  Mining  Co.,  6  Nev.  55,  In 
which  case  it  Is  held  that  "the  trustees  can 
only  bind  the  corporation,  under  our  law, 
when  they  are  together  as  a  board,  acting  as 
such," 

It  is  manifest  from  the  above  quotations 
from  the  opinion  of  the  court  ttiat  it  intend- 
ed to  hold,  and  did  hdd,  in  effect,  that  no 
knowledge  derived  by  the  trustees  and  no 
Information  communicated  to  them  Indlvid- 
uall}'.  but  not  to  them  in  their  capacity  as  a 
board,  would  be  sufllclent  to  charge  their 
principal,  the  corporation,  with  such  knowl- 
edge or  information  whereby,  In  law,  the 
corporation  would  be  deemed  to  have  rati- 
fied the  unauthorized  acts  of  its  agents  by 
Its  acquiescence  or  Its  silence  or  its  delay 
In  repudiating  such  acts.  That  such  was 
the  Intent  and  the  decision  is  apparent  from 
the  plain  reading  of  the  opinion  above  given 
itself;  and  It  seems  that  it  was  so  und«>, 
stood  at  the  time  by  all  the  members  of  the 
court  The  correctness  of  the  decision,  bow- 
ever,  was  denied  by  the  dissenting  member 
of  the  court.  In  the  dissenting  opinion  in 
the  case,  on  the  above  rulings  of  the  court. 
It  Is  said:  "As  to  the  case  of  Mining  Co. 
T.  Stevenson,  5  Nev.  224,  while  It  was  per- 
haps, upwi  the  whole,  correctly  decided,  that 
part  of  the  language  quoted  by  my  asso- 
ciates from  pages  231  and  232  of  the  t^inltm' 
Is  not  law,  nor  was  it  so  decided  to  be  In 
that  case.  It  Is  dictum,  and  the  opini<m 
shows  that  the  Judge  writing  It  had  doubts 
of  its  correctness,  for  he  immediately  adds 
(page  232):  'But,  howevw  this  may  be,  it 
cannot  possibly  be  maintained  that  a  cor- 
poration can  be  charged  with  acting  upon 
or  recognizing  a  fact  which  Is  known  only 
to  a  minority  of  its  trustees.* "  This  Is  the 
real  ground  of  the  decision,— that  is,  that  It 
bad  not  been  shown  that  a  majority  of  the 
board  knew  of  the  transaction;  and,  if  not, 
the  decision  is  doubtless  correct  upon  that 
point,  because  as  the  minority  could  not, 
by  formal  resolution,  either  authorize  the 
act  in  the  first  place,  or  ratify  It  afterwards, 
knowledge  and  acquiescence  upon  their  part 
could  not  have  that  effect.  But  In  the  case 
at  bar  it  is  shown  that  a  majority  of  the 
board  knew  all  about  the  wliole  situation, 
and  that  the  company,  by  reason  of  its  si- 
lence and  acqulescraice,  and  the  laches  of 
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both  the  board  and  stockholders,  is  estopped 
to  deny  its  liability.  Corporations  should  be 
held  to  the  same  principles  of  honesty  and 
fair  dealing  that  individuals  are.  But  as 
they  can  only  act  through  their  agents,  if 
acquiescence  and  laches  upon  the  part  of  the 
agent  will  not  constitute  ratification  and 
estoppel  by  the  corporation  where  It  would 
in  the  case  of  individuals,  then  they  are  ex< 
empt  from  the  rules  applying  to  others. 
That  a  corporation  may  ratify  or  estop  itself 
by  the  knowledge  and  acquiescence  of  Its 
representatives  In  unauthorized  acts,  with- 
out the  knowledge  being  received  or  acted 
upon  at  a  formal  meeting  of  the  board  or 
stockholders,  see,  in  addition  to  the  cases  al- 
ready cited,  Scott  V.  Railroad  Co.,  86  N.  Y. 
200,  and  others. 

It  will  be  seen  from  the  examination  of  the 
majority  opinion  Itself  that  the  decision  on 
the  former  appeal  as  to  knowledge  aud  ratifi- 
cation was  and  Is  that  the  knowledge  de- 
rived by,  or  the  information  communicated 
to,  any  number  of  trustees  as  Individuals, 
and  not  to  them  In  their  oCBcial  capacity  as 
a  board  of  trustees,  cannot  be  the  founda- 
tion of  an  implied  contract  on  the  part  of 
the  corporation,  or  of  the  riitlflcatiou  by  It 
of  the  unauthorized  acts  of  Its  agents.  That 
such  is  the  decision  is  clear,  not  only  from 
the  said  opinion,  but  from  the  minority  opin- 
ion In  the  case.  Hence  the  new  alleged 
state  of  facts  does  not  avoid  the  rule  of  res 
judicata,  for  it  relates  to  payment  of  the 
note,  and  to  knowledge  received  by,  and  in- 
formation communicated  to,  a  trustee  In- 
dividually, and  not  to  the  board. 

The  court  also  said  in  the  same  opinion 
that  "the  evidence  In  this  case  Is  conflicting 
and  obscure  in  many  respects,"  but  It  is 
nowhere  Intimated  that  the  evidence  is  con- 
flicting in  relation  to  the  fact  that  the  board 
of  trustees  liad  no  knowledge  or  informa- 
tion as  a  board  of  the  several  mattera  com- 
municated to  the  trustees  individually.  If 
it  had  found  that  such  conflict  did  exist  in 
this  respect,  it  would  have  been  unnecessary 
to  have  gone  further. 

We  are  of  opinion  that  the  Judgment  and 
order  appealed  from  must  be  alflrmed.  It  is 
BO  ordered. 

BELKNAP,  J.,  concurs. 

BIGELOW,  C.  J.  (dissentinj?).  Action  upon 
a  promissory  note  for  ?2.0t>0  and  interest. 
The  answer  denies  its  execution  or  delivery. 
Upon  this  issue,  the  plaintiffs,  uiwn  the  trial 
before  a  jury,  proved  that  the  note  was  exe- 
cuted by  the  i)re8ident  and  secretary  of  the 
defendant,  and  delivered  on  tlie  day  It  bears 
date,  In  1S70;  that  In  18T5  the  plalutiffs' 
testator  had  loaned  the  defendant  ?2,000, 
taking  a  note  therefor,  which  was  renewed 
in  187U  by  a  note  made  In  the  same  manner 
as  the  present  one,  which  was  in  turn  re- 
newed by  the  note  in  suit;  that,  upon  the 
execution  of  the  new  notes,  the  former  notes 


had  been  surrendered  to  the  defendant;  that 
the  defendant  had  paid  interest  on  the  notes 
up  to  1881);  that  they  appeared  all  that  time 
as  an  outstanding  indebtedness  on  the  com- 
pany's books,  and  had  been  included  as  such 
in  all  reports  by  the  secretary  to  the  Iward 
of  trustees;  that  the  president,  who  was 
also  the  general  manager  of  defendant,  and 
the  secretary,  constituted  a  majority  of  the 
board,  and,  of  course,  knew  of  the  execution 
of  the  notes,  and  the  notes  had  been  sev- 
eral times  particularly  called  to  the  atten- 
tion of  the  third  trustee;  that  no  claim  had 
ever  been  made  by  any  one  that  the  com- 
pany was  not  liable  upon  them,  or  that  tbey 
were  not  the  company's  notes,  until  1880. 
Upon  these  and  similar  facts  the  plaintiffs 
claimed,  although  they  had  not  proved  any 
formal  order  of  the  board  authorizing  the 
execution  of  the  note,  that  the  defendant 
was  liable  upon  It,  and  was  estopped  from 
denying  such  liability.  Upon  this  evidence, 
which,  of  course,  must  at  that  time  be  taken 
as  absolutely  true,  the  note  was  offered  In 
evidence,  but,  upon  objection,  was  excluded 
by  the  court,  on  the  ground  that  it  was  not 
shown  to  be  the  defendant's  note.  This  rul- 
ing was  a  virtual  nonsuit,  and  necessarily 
resulted  in  a  verdict  for  the  defendant. 

If  the  officers  executing  the  note  liad  Im- 
plied atithorlty  to  do  so,  or  if  Its  execution 
had  been  ratifled  by  the  board,  either  ex- 
pressly or  by  acquiescence  and  silence,  the 
defendant  was  as  much  bound  by  It  as  If  au- 
thorized in  the  flrst  Instance.  Cook  v.  Tul- 
ils,  18  Wall.  332;  Mor.  Priv.  Corp.  S  618. 
Ratification  is  a  question  of  fact,  to  be  de- 
cided by  a  jury  (George  v.  Railroad  Co.,  22 
Xev.  — ,  38  Pac.  441,  4^31;  and  tJils  ruling, 
whereby  the  court,  in  effect,  decided  that 
there  was  no  evidence  even  tending  to  prove 
defendant's  liability,  is  so  clearly  erroneous 
that  no  one  will  attempt  to  defend  It.  The 
bare  fact  that  It  was  signed  by  the  defend- 
ant's president  and  managing  agent,  and  the 
secretary,  made  a  prima  facie  case,  at  least, 
that  entitled  the  plaintiffs  to  go  to  the  jurj' 
on  the  question.  Crowley  v.  Mining  Co., 
55  Cal.  273.  Upon  the  ground  of  ratification, 
such  evidence  would  seem  to  make,  not 
only  a  prima  facie  case,  but  one  that  would, 
if  the  evidence  were  not  contradicted,  be 
absolutely  conclusive. 

But  without  contesting,  or  attempting  to 
contest,  this  fatal  error,  the  majority  of  the 
Court  are  of  the  opinion  that,  upon  the  for- 
mer apiieal  of  the  case,  this  court  decided 
sometliing  that  Justifies  the  ruling;  that  the 
decision  so  made,  whether  right  or  wrong, 
has  become  the  law  of  the  case,  and,  as 
such,  binding  upon  both  the  trial  court  and 
this  court.  In  this  conclusion  I  cannot  con- 
cur. In  my  judgment  that  decision  Is  not 
decisive  of  the  i)resent  api)eal,  for  the  rea- 
sons: (1)  The  questions  presented  upon  the 
two  appeals  are  entirely  difTcrent.  (2)  The 
Questiou  now  involved  was  not  attempted 
to  be  then  decided.  (3)  As  It  was  uot  In- 
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Tolved  In  that  appeal,  admlttlD?  that  the 
t'ourt  attempted  to  decide  it,  it  could  not 
do  so,  and  what  ig  said  concerulng  It  la  incre- 
ly  obiter. 

I  have  already  stated  the  question  now  In- 
volved, and  I  will  now  try  to  state  what 
was  then  presented  to  the  court.  Upon 
that  appeal  it  appeared  that  the  trial  court 
bad  made  findings  in  favor  of  the  plaluliffs, 
on  which  judgment  had  been  entered  against 
defendant  for  the  amount  due  uiran  the 
note.  Then,  upon  the  defendant's  motion, 
made  upon  the  ground  that  the  evidence 
did  not  support  tha  flndiugs,  It  bad  granted 
a  new  trial.  From  this  order  the  plaintiffs 
appealed.  The  one  question  presented  upon 
that  ap[)eal  was  whether  this  order  was  er- 
roneous. When  Is  an  order  granting  a  new 
trial,  on  the  ground  that  the  flniUngB  are 
not  supported  by  the  evidence,  eiToiieous? 
In  Treadway  v.  Wilder,  9  Nev.  70,  tlie  rule 
is  stated  thus;  "The  court  below  ought  not 
to  grant  a  new  trial  when  there  Is  conflict- 
ing evidence,  except  the  weight  of  evidence 
clearly  preponderates  against  the  verdict. 
But,  when  the  court  grants  a  new  trial,  the 
appellate  court  will  not  interfere,  unless  the 
weight  of  evidence  clearly  preponderates 
against  the  ruling  of  the  court."  Tn  Hayne, 
New  Trials  &  App.  S  288,  after  a  thorough 
summing  up  of  the  decisions,  the  author 
says:  "Perhaps  as  good  a  statement  of  the 
mie  as  can  be  given  (so  far  as  motions  for 
new  trial  are  concerned)  is  that  a  motion  for 
new  trial,  on  the  ground  of  the  insuCBclency 
of  the  evidence,  is  addressed  to  the  discre- 
tion of  the  court  below,  and  the  ruling 
thereupon  will  not  be  disturbed  except  for 
an  abuse  of  discretion." 

The  particular  finding  which  it  was  claimed 
on  that  appeal  was  not  supported  by  the  evi- 
dence was  the  one  in  which  It  was  found  that 
the  defendant  had  executed  the  note;  and  the 
exact  question  then  presented  was  whether 
there  was  such  a  preponderance  of  evidence  in 
favor  of  the  finding  aa  that  It  had  made  the 
order  granting  a  new  trial  an  abuse  of  discre- 
tion. The  dissenting  judge  was  of  the  opinion 
that  there  was,  and  that,  upon  the  undlspnted 
and  uncontradicted  facta,  the  defendant's  lia- 
bility was  clearly  established.  He  there  said 
(21  Nev.  500,  34  Pac,  302):  "Rejecting  the 
plaintiffs'  testimony  wherever  It  confilcts  with 
that  of  the  defendant,  and  taking  the  view  of 
it  most  favorable  to  the  defendant,  as  under 
the  drcnmstances  we  are  required  to  do,  it 
shows  both  ratification  of  the  note  by  the  cor- 
poratlon,  and  such  facts  as  should  estop  It 
from  contesting  Its  validity."  On  the  other 
hand,  the  majority  of  the  court  were  of  the 
opinion  that  there  was  not  such  a  preponder- 
ance against  the  ruling  as  required  the  court 
to  reverse  the  order.  In  their  opinion  It  was 
raid  (page  402,  21  Nev.,  and  page  389,  34 
Pac):  "The  evidence  In  this  case  is  conflict- 
ing and  obscure  In  many  particulars.  The  mo- 
tion for  new  trial  was  made  upon  the  ground, 
among  others,  that  the  fliidings  ot  fact  were 


contrary  to  and  not  supported  by  the  evidence, 
and  that  the  judgment  was  coutraiy  to  law. 
It  does  not  appear  on  what  ground  the  motion 
was  granted.  The  gmuttug  or  refusal  of  a 
motion  for  a  new  trial  on  the  groimd  of  In- 
sufliclency  of  the  evidence  to  support  the  find- 
ings la  addressed  to  the  sound  discretion  of  tlie 
Judge  who  presided  at  the  trial  of  the  case  In 
the  lower  coiurt,  and  on  appeal  from  such  or- 
der, where  the  court  below.  In  the  exercise  of 
a  sound  discretion,  giants  a  imw  trial  on  con- 
flicting evklcucc,  upiH'llatc  cuurts  have  always 
refused  to  disturb  the  onlei","  These  two  ex- 
tracts quite  clearly  bidlcate  the  question  then 
before  this  court.  Virtually,  It  was  whether 
there  was  any  evidence  In  the  record  then 
presented  to  show  that  the  corporation  was  not 
liable  on  the  note.  Now  the  question  Is  wheth- 
er there  Is  any  evidence  In  the  present  record 
to  show  that  It  is  liable.  These  two  questions 
are  as  wide  apart  as  the  poles,  and  the  deci- 
sion of  one  should  in  no  wise  control  the  deci- 
sion of  the  other.  Upon  the  second  trial,  had 
judgment  heeu  again  rendered  In  favor  of  the 
plaintiffs  upon  the  same  evidence,  and  then 
another  new  trial  been  granted,  upon  appeal 
that  decision  would  have  been  conclusive  of 
the  point  that  granting  such  new  trial  was  not 
an  abuse  of  tlie  discretion  of  the  court,  and 
tiiat  there  was  some  evidence  to  Justify  its  be- 
ing granted;  but  It  ought  to  require  no  legal 
acumen  to  see  how  different  that  question 
would  be  from  that  now  presented.  In  Klau- 
ber  V,  Oar  Co.,  98  Cal.  105,  32  Pac.  876,  the 
court  said:  "As  this  rule  is,  however,  applica- 
ble only  to  matters  which  have  been  determin- 
ed by  the  coiul,  it  is  only  where  the  same 
matters  that  were  determined  on  the  first  ap- 
peal are  brought  before  It  on  a  second  appeal 
that  the  rule  can  be  Involved;  and,  being  a 
rule  that  tends  to  prevent  a  judicial  consid- 
eration of  the  case,  it  Is  not  to  be  extended 
beyond  the  exigencies  which  demand  Its  ap- 
plicatloa"  Moore  v.  Murdoch:,  26  Cal.  514,  Is 
square  upon  the  point  that  a  decision  upon  a 
plalntifTs  appeal  afiSrmIng  an  order  granting 
a  new  trial  la  not  a  determination  that  there 
is  no  evidence  to  support  the  plaintiff's  case. 
Mahan  v.  Wood,  7»  Cal.  258,  21  Pac.  757, 
also  clearly  points  out  the  difference  that  ex- 
ists between  an  appeal  from  an  order  granting 
a  new  trial,  where  the  evidence  Is  confilct- 
ing,  and  an  appeal  from  a  judgment  In  the 
case.  Nor  do  I  think  that  the  court,  upon  the 
former  appeal,  was  guilty  of  the  Impropriety 
of  attempting  to  decide  that  the  evidence  then 
In  the  record  did  not  make  even  a  prima  facie 
case  against  the  defendant.  There  Is  not  one 
word  In  the  record  sliowlng  an  Intention  to  do 
BO.  Nowhere  Is  It  there  said  that  there  was 
no  evidence  tending  to  establish  the  defend- 
ant's liability  on  the  note,  nor,  as  a  matter 
of  law,  that  It  was  not  the  defendant's  note. 
As  I  have  already  shown,  there  was  no  oc- 
casion to  consider  that  point.  While  the  lan- 
guage used  is  not  always  clear  as  to  Just  wliat 
was  intended  to  be  expressed,  a  fair  examina- 
tion of  It  shows  that  the  court  was  simply  re- 
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viewing  the  testimony  for  the  purpose  of 
showing  that  there  was  some  evlcl«ice  to  sup- 
port the  ruling  granting  the  new  trial, —the 
question  before  It,— and  with  no  thought  of 
going  on  and  usurping  the  functions  of  a  trial 
court  and  jury  by  deciding  questions  of  fact 
not  laefore  It,  and  that  It  had  no  Jurisdiction  to 
decide  If  they  were.  I  do  not,  however,  deem 
It  necessary  to  pursue  this  proposition  further, 
for,  admitting  that  the  attempt  to  forestall 
the  question  was  made,  the  court  did  not  have 
the  power  to  do  so. 

I  recognize  the  rule  that  what  Is  decided 
upon  a  first  appeal  Is  not  generally  open  to 
i-econslderatlon  upon  a  second  appeal,  al- 
though there  are  exceptions  to  the  rule,  even 
as  thus  stated.  U.  S.  v.  Elliott  (Utah)  41 
Pac.  720.  But  this  principle  does  not  ex- 
Tend  to  all  that  may  have  tjeen  said  In  ren- 
dering the  first  decision.  It  applies  only  to 
matters  before  the  court  for  decision,  and 
not  to  uncalled-for  expressions  of  opinion. 
Such  expressions  are  obiter  dicta,  and  not 
authority  either  In  that  case  or  any  other. 
To  this  effect  the  authorities  are  numerous 
and  unanimous.  In  Wixson  v.  Devine,  80 
Cal.  38o,  380.  22  Pac.  224,  the  court  said; 
"We  have  recently,  in  Sharon  v.  Sharon,  79 
Cal.  22  Pac.  20,  131,  hii<]  occasion  to  con- 
sider this  doctrine  of  the  law  of  the  case, 
which  means,  as  we  understand  it,  that  the 
court,  liaving  erroneously  decided  some  mat- 
ter of  law,  will  always  stand  by  the  erro* 
In  that  case,  although  It  will  not  allow  it  to 
he  a  preccik'ut  in  another;  and  we  there  de- 
termined that  the  doctrine  had  nothing  to 
commeud  It  to  the  favor  of  the  court,  and 
that  its  application  would  not  be  extended 
beyond  the  cases  In  which  It  had  been  held 
to  apply.  It  has  never,  that  we  are  aware, 
been  held  to  apply  to  expressions  In  an  opin- 
ion which  are  merely  obiter."  So.  also.  In 
State  V.  McGlynn,  20  Cal.  2:i3,  the  court  said: 
"The  law  upon  a  question  docs  not  become 
settled  by  the  mere  opinion  of  the  judges  un- 
necessarily expressed,  but  only  by  a  deci- 
sion of  the  polut  when  being  the  ground,  or 
at  least  one  of  the  grounds,  of  a  judgment." 
The  case  of  U.  S.  v.  Bank  of  TJ.  S.,  5  How. 
^!)."),  Is,  so  far  as  this  point  is  concerned, 
quite  on  all  fours  with  this  case.  Tliere,  up- 
on a  first  appeal,  the  majority  of  the  court 
liad  attempted  to  construe  an  Instrument  in 
writing,  tiie  construction  of  which  was  uu- 
nccessiiry  to  the  disposition  of  that  appeal. 
l'l)on  the  second  appeal  the  court  said: 
"However  high  the  regard  of  judges  that  did 
not  concur  may  be  for  the  views  entertained 
and  expressed  by  other  judges  on  a  question 
of  law  not  brought  up  for  decision,  still  it  Is 
Iinjiossildo  to  recognize  such  views  as  bind- 
ing authority,  consistently  with  the  due  ad- 
ministration of  justice,  as  by  so  doing  the 
merits  of  the  controversy  niiglit  l)e  fore- 
stalled without  duo  examination.  We  there- 
f(ne  feci  ourselves  at  liberty  to  treat  of  the 
itfiicture  aud  character  of  the  instrument 
before  us  as  an  open  question."    lu  analog:^ 


to  what  was  there  held,  I  say  that  we  should 
consider  ouraelves  at  liberty  to  consider  and 
determine  the  question  now  before  us  upon 
Its  merits,  instead  of  following  what  was 
said  on  the  first  appeal  concerning  matters 
not  at  all  before  the  court  at  that  time.  In- 
stead of  straining  to  follow  such  a  decision, 
which  results  In  the  defeat  of  an  apparently 
just  and  legal  claim,  the  effort  shoald  be^ 
now  that  the  error  Is  admitted,  to  avoid  fol- 
lowing It,  If  possible,  and  thereby  to  do  jus- 
tice. Luoo  V.  De  Toro  (Cal.)  34  Pac.  516,  Is 
also  quite  In  point  here.  In  that  case  judg- 
ment had  gone  against  the  plaintUT,  and  he 
appealed.  As  error  he  alleged  that  the  find- 
ing of  the  court  as  to  whether  he  had  per- 
formed the  conditions  of  the  contract  upon 
which  the  action  was  brought  was  ambig- 
uous and  uncertain.  On  appeal  the  snpreme 
court  sustained  this  contention,  but  added 
that  If,  as  contended  by  respondent,  the  find- 
ing was  not  uncertain,  but  was  a  finding  in 
favor  of  respondent  on  that  Issue,  then  It 
was  not  supported  by  the  evidence,  which 
showed  clearly  that  the  plaintiCF  had  per^ 
formed,  t'pon  the  second  trial,  upon  the 
same  evidence,  the  trial  court  found  that  he 
had  not  performed.  L'pon  a  second  appeal, 
the  plaintiff  claimed  that  the  point  had  been 
settled  In  his  favor  on  the  first  appeal,  and, 
so  far  as  the  language  was  concerned,  he 
was  certainly  right.  In  answer  to  this,  how- 
ever, the  court  said:  "The  ground  upon 
which  tiie  former  judgment  of  this  court 
was  rendere<l  was  the  failure  of  the  trial 
court  to  make  a  finding  upon  the  Issue;  and 
the  statement  bi  the  opinion  that  the  finding 
which  it  had  made  was  ambiguous  and  un- 
certain rendered  what  was  subsequently 
said  about  the  InsufHclency  of  the  evidence 
to  support  the  construction  placed  upon  It  by 
the  respondent,  in  his  argument,  merely  obi- 
ter." Such  a  rule  as  the  above  would  re- 
lieve us,  just  the  same  as  It  did  that  court, 
from  the  consequences  of  a  mistake  made  on 
the  firat  appeal,  and  leave  ua  at  llt>erty  to  de- 
cide this  case  upon  its  merits.  People  v. 
Skidmore,  27  Cal.  287;  Mniford  v.  EstudlUo. 
32  Cal.  131;  Lathrop  v.  Knapp,  37  Wis.  307; 
Barney  v.  Railroad  Co.,  117  U.  S.  228,  6  Sup. 
Ct.  (U)4,— are  to  the  same  effect. 

It  is  said  that  upon  the  first  appeal  the 
question  of  ratification  was  anrued  and  con- 
sidered at  great  length.  That  is  true,  but  It 
Is  no  argument  against  what  I  have  said 
above.  As  the  api>ellants  then  claimed  that 
all  the  evidence  showed  ratification,  it  was 
necessary  for  tliem  to  consider  and  argue  it 
ail.  As  the  disKi^nting  judge  took  the  same 
view,  it  was  necessary  for  him  to  do  the 
same.  But  this  Is  quite  a  different  thing 
from  going  to  the  extreme  on  the  other  side, 
aud  holding  that  there  was  no  evidence  of 
ratilicatlon,  as  my  associates  now  claim  s 
done.  It  made  no  difference,  if  the  order 
was  to  he  affirmed,  whether  there  was  or 
not.  If  there  was  enough  to  support  tlie  or- 
der gi-antlng  the  new  trial,- Jiat  Is,  if  the 
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evidence  was  auhstautlally  poufllctlng,— that 
ended  the  matter,  and  the  judgment  must  be 
affirmed.  Anything  said  further  than  to 
show  that  there  was  some  evidence  to  sup- 
port it  was  pure  dictum. 

As  it  seems  to  me,  one  other  concluslTe  rea- 
son wli^-  that  decision  should  not  he  treated 
as  conclusive  upon  this  aippeal  may  be  men- 
tioned. It  t-annot  be  denied  that,  If  any- 
thing was  decided  in  that  case  further  than 
that  there  was  a  conflict  of  evidence  as  to  the 
defendant's  liability  upon  the  note.  It  was  a 
question  of  fact.  Whether  the  defendant 
liad  authorized  the  note,  or  had  ratliled  Its 
execution,  were  clearly  questions  for  the  Ju- 
ry. It  Is  upon  questions  of  law.  and  not  up- 
on questions  of  fact,  that  the  decision  of  the 
court  becomes  the  law  of  the  case.  Sneed  v. 
Osbom,  25  Cal.  610.  628.  In  Mattlngiy  v. 
remote.  105  CaL  514,  39  Pac.  200,  tbiit  court 
again  said:  "It  la  settled  beyond  controversy 
that  a  decision  of  this  court,  on  appeal,  as  to 
a  question  of  fact,  does  not  become  the  law 
of  the  case." 

My  associates  have  not  deemed  it  necessary 
to  dlscnss  these  questions  In  their  opinion. 
The  view  there  taken  seems  to  be  that,  if  the 
material  evidence  of  ratification  is  the  same 
now  as  upon  the  first  appeal,  what  was  then 
said  must  control  the  present  disposition  of 
the  case.  In  my  Judgment,  however,  that 
consideration  cuts  but  a  comparatively  small 
figure.  The  only  way  that  Mr.  Yerington's 
knowledge  or  want  of  knowledge  of  the  note 
Is  in  any  way  impcHtant  is  that  upon  the  first 
appeal  the  court  seemed  to  Iw  of  the  opinion 
mat  the  evidence  of  ratification  was  not  con- 
clusive, because  it  was  not  shown  tiiat  he,  be- 
ing the  third  trustee,  and  also  a  large  stock- 
holder, bad  knowledge  of  it  If  such  were 
the  law,  it  was  material  to  show  that  he  did 
have  such  knowledge;  and  this  was  done  by 
showing  that  the  secretary's  reports  contain- 
ing it  were  particularly  called  to  his  attention 
in  1884.  and  again  in  1888.  In  my  Judgment, 
this  does  make  quite  a  material  difference 
in  the  case,  and  Is  sufBcIent  of  itself  to  re- 
lease it  from  the  rule  of  res  adjudlcata. 
Especially  is  tills  the  case  If  the  question  of 
ratification  is  to  turn  on  whether  all  the  trus- 
tees had  knowIe<lge  of  and  acquiesced  in  the 
execution  of  the  note.  But  it  Is  not  by  any 
meaus  the  only  reason  wliy  the  former  de- 
cision docs  not  bind  us  now,  nor  even  the 
most  Important  one. 

It  also  seems  to  be  their  Impression  that 
the  conrt  then  held  that  although  the  trus- 
tees who  were  also  the  principal  stockhold- 
ers of  the  corporation,  knew  of  the  existence 
of  the  note,  such  information  would  not  be 
sufficient  upon  which  to  found  ratification,  al- 
though th^  acquiesced  in  Its  execution,  un- 
less It  was  obtained  in  some  oflldal  manner, 
or  was  communicated  to  the  board,  as  such. 
It  is  not  asserted  now  that  such  la  the  law, 
but  only  that  It  was  then  so  decided.  In  the 
view  I  have  talun  of  the  case,  it  is  not  very 
important  whether  it  was  or  not;  but  I  think. 


nothing  of  the  kind  was  Intended.  The 
court  held  that  the  evidence  showed  that 
only  two  of  the  trustees  knew  of  the  note, 
and  the  extract  from  the  case  of  Mining  t'o. 
V.  Stevenson  was  introduced  for  the  purpose 
of  showing  tliat  such  knowledge  of  a  part  or 
the  Imard  was  not  sufilclent.  But  admitting 
that  It  was  so  held,  and  that  It  was  a  ques- 
tion before  the  court.  It  now  appears  In  the 
evidence  that  two  of  the  trustees,  who  were 
also  the  president  and  secretary,  executed  tiie 
note;  tliat  it  was  entered  and  carried  as  an 
outstanding  indebtedness  on  the  books  of  the 
company;  that  it  was  contained  In  the  re- 
ports of  the  offlcem;  and  that  these  reports 
were  examined  and  discussed  by  the  trustees, 
and  especially  by  the  third  trustee,  it  all 
this  does  not  constitute  official  information, 
or  Information  to  the  board,  It  wonid  be  in- 
teresting to  know  what  would. 

While  I  conctirred  In  the  first  decision  up- 
on this  appeal,  affirming  the  Judgment,  fup- 
ther  argument  and  conaideraticMi  have  thor- 
oughly convinced  me  that  It  was  wrong,  and 
I  therefore  dissent  from  the  Judgment 


ANDERSON  v.  TTBEE,  Deputy  Registrar. 

(Supreme  Court  of  Utah.   Sept.  14,  1895.) 

COSSTITCTmNAL  ElBCTION— WOMBN    KOT  QUiXI- 
FIBD— COMSTBUCTION  OF  ESiBLlNO  ACT. 

1.  The  Utah  enabling  act  (section  2)  provides 
tliat  male  citizens,  over  21  years  of  age,  may 
vote  for  delegates  to  the  constitutional  conven- 
tion, and  that  "persons  poaseasing  the  qualifica- 
tions for  electors  of  delegatea"  may  vote  for  or 
agaiDst  the  constitution.  ae<'tion  4  allows  the 
convention  to  provide  for  submitting  the  consti- 
tution to  the  people  at  an  election  at  which 
"the  qualified  voters  of  said  proposed  state  ^11 
vote  direrti|y  for  or  arainst  the  nropoHed  consti- 
tution." The  propoaea  constitution  confers  the 
elective  franc-hme  on  women.  Held,  that  women 
are  not  entitled  to  vote  on  the  ratification  or  re- 
jection of  such  constitution. 

2.  Neither  are  they  entitied  to  vote  at  the 
election  of  state  officers  to  take  place  on  the 
same  day  as  the  couatitutional  election;  the  con- 
stitution not  heing  iu  force  till  after  its  adop- 
tion, in  accordance  with  the  terms  of  the  enabling 
act. 

3.  Nothing  in  the  Utah  enabling  act  repeals 
the  prior  act  of  coujrresa  proliiMtiiis  the  exer- 
cise by  women  of  the  elective  franchise,  or 
the  act  known  as  the  "Edmuads-Tiickor  I^aw," 
prrsoril'>in(;  a  retdstration  oath,  and  requiring  male 
citizenBhii>  as  oni.-  of  the  qoalittcatious  of  a  pei^ 
son  seekins  to  register, 

4.  The  enabling  set  (section  6).  which  de- 
clares that  a  representative  to  congress,  a  gov- 
ernor, and  .nther  officers  provided  for  in  the  pro- 
posed constitution  may  be  elected  on  the  same 
day  the  constitutional  election  is  held,  and  pro- 
viding (section  19)  that  the  convention  mayprovide 
for  the  election  of  state  officers,  members  of  the 
legislature,  and  representative  to  congress  at  the 
same  time,  does  not  confer  on  the  people  of  the 
territory  powers  to  fix  the  Qoalifications  of  elec- 
tors for  state  officers;  since,  by  section  4,  the 
state  is  not  to  lie  deemed  admitted  till  the  presi- 
dent's proclamation  is  issued.  anDouncins  the 
ratification  of  the  constitotion,  and  by  section  5 
the  territorial  officers  are  to  continue  until  soch 
admission. 

King,  J.,  dissenting. 
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Appeal  from  dlstiict  court.  First  district; 
before  Justice  H.  W.  Smith. 

Mandamus  by  Samb  E.  Anderson  to  com- 
pd  Charles  D.  Tyree,  deputy  registrar  of 
voters,  to  register  petitioner  as  a  legal  voter 
for  the  November,  1895,  election,  to  be  held 
for  the  ratification  or  rejection  of  a  pro- 
posed constitution,  and  for  the  election  of  of- 
ficers for  the  proposed  state  of  Utah.  From 
a  Judgment  for  petitioner,  defendant  appeals. 
Reversed. 

Robt  Harkness  and  O.  S.  Varlan,  for  ap- 
pellant. H.  F.  Henderson  and  J.  Q.  Suth- 
erland, for  respondent 

MERRITT,  C.  J.  By  the  judgment  of  the 
district  court,  the  respondent  was  gmuted  a 
writ  of  mandate,  directing  the  appellant,  as 
a  registrar  of  voters,  to  register  her  as  a 
l^al  voter  for  the  November  election,  1895, 
to  be  held  for  the  ratification  or  rejection  of 
the  proposed  constitution,  and  for  the  elec- 
tion of  state  officers  for  the  proposed  state. 
The  appellant  appealed  to  this  court.  As  the 
case  Is  intended  to  test  the  right  of  women 
to  vote  in  November,  1895,  It  Is  a  matter  of 
considemble  public  interest,  and  the  ques- 
tion nas  been  earnestly  argued.  However 
desirable  woman  suffrage  may  be,  It  must 
first  be  authorized  by  law,  and  the  women 
of  the  territory  will  not  wish  to  commence 
the  exercise  of  such  a  privilege  by  voting 
IlltSpilly.  Ill  the  argument,  the  right  to  vote 
for  or  against  the  constitution,  and  the  right 
to  vote  for  state  officers,  have  been  discussed 
separately;  and  it  will  be  convenient  to  fol- 
low tiiat  order,  and  first  speak  of  the  right 
to  vote  for  or  against  the  constitution. 

It  was  conceded  In  the  argument  tliat  the 
right  of  the  respondent  to  vote  for  or  against 
the  constitution  rests  on  the  enabling  act  of 
congress.  There  are  two  prior  acts  of  con- 
gress to  which  reference  must  be  made. 
One  disapproves  an  act  of  the  legislature  of 
the  tcrritoo'  allowing  woman  sutTrnge,  and 
prohibits  Its  exercise  in  Utah.  The  other, 
usually  referred  to  as  the  "Kdmunds- Tucker 
I-.aw,"  providea  for  registering  voters,  pre- 
scribes a  registration  oath,  and  prohibits 
from  voting  any  one  who  does  not  take  the 
oath.  Omitting  special  features  of  the  oath, 
which  ret]uire  the  voter  to  swear  he  is  not  a 
imlygamist,  etc.,  the  principal  personal  qual- 
ifications are  male  citizenship,  the  age  of  21 
years,  and  a  residence  In  the  territory  of  six 
months.  The  enabling  act  of  congress  pro- 
vides for  the  formation  of  a  proposed  consti- 
tution and  state  government,  the  ratification 
or  rejection  by  the  people,  and,  if  so  ratified, 
the  result  is  to  be  certified  to  the  president; 
and  if  he  finds  the  congtitiitlon  and  state 
goveiTimcnt  are  i-epubllcan  in  form,  and  that 
the  conditions  of  the  enabling  act  have  been 
complied  with,  he  Issues  ids  proclamation 
announcing  the  result,  and  thereupon  the 
state  of  Utah  is  deemed  admitted.  The  en- 
abling act  is  the  legislation  which  settles 
the  terms  of  admission,  and  the  subject  does 


not  go  back  to  congress.  The  scrutiny  of 
the  work  is  made  an  executive  act  and  duty. 
All  the  compact  relations  between  the  Unit- 
ed States  and  the  future  state  are  fixed  by 
this  act,  and  the  methods  and  order  of  pro- 
cedure to  attain  statehood  are  carefully  point- 
ed out  and  authorized.  Section  1  introduces 
the  subject,  and  declares,  in  substance,  that 
the  inhabitants  of  Utah  territory  may  be- 
come the  state  of  Utah,  on  the  conditions 
named  in  the  act.  Section  2  takes  up  the 
order  of  procedure,  and  as  elections  will  be 
required,  and  voters  are  necessary  to  elec- 
tions, it  first  provides  that  male  citizens  over 
21  years  of  age,  and  who  have  resided  In  the 
territory  for  a  year,  may  vote  for  and  choose 
delegates  to  the  constitutional  convention, 
and  that  the  delegates  shall  possess  the  qual- 
ifications of  electors.  After  giving  the  num- 
ber of  the  delegates,  and  distributing  them 
to  the  various  counties  or  precincts,  it  pro- 
vides that  the  governor  shall  call  an  election 
on  a  day  named  in  the  section;  that  the  Utah 
commission  shall  cause  a  new  registration  of 
voters  to  be  made  under  the  laws  of  the 
United  States  and  said  territory,  except  that 
the  oath  required  for  registration  under  said 
laws  shall  be  so  modified  as  to  test  the  qual- 
ifications of  tlie  electors  as  prescribed  in  the 
enabling  act,  and  the  registration  is  to  con- 
form as  nearly  as  may  be  with  the  provi- 
sions of  such  laws.  After  providing  for  the 
returns  and  canvass  of  the  votes,  this  sec- 
tion finafiy  provides  that  persons  possessing 
the  qualifications  for  electors  of  delegates 
sliall  be  entitled  to  vote  for  or  against  the 
constitution,  under  sucli  rules  or  regulations 
as  the  convention  may  prescribe,  not  in  con- 
flict with  the  act  Secticm  3  fixes  a  day  and 
place  for  the  delegates  to  meet,  and  directs 
that,  after  they  organize,  "they  shall  declare 
on  behalf  of  the  people  of  said  proposed 
state  that  tliey  adopt  the  constitution  of  the 
!  United  States,  whereupon  the  said  conven- 
I  tion  shall  be  and  is  hereby  authorized  to 
\  form  a  constitution  and  state  government 
I  for  said  proposed  state."  This  section  also 
1  gives  mandatory  conditions  and  limitations 
1  designed  to  preserve  federal  relations.  Sec- 
tion 4  provides  tliat,  if  a  constitution  and 
state  government  shall  be  formed,  the  con- 
vention forming  the  same  "shall  provide  by 
ordinance  for  submitting  said  constitution 
to  the  people  of  said  state  for  its  ratification 
or  rejection,  at  an  election  to  be  held  on  the 
Tucsd.ay  next  after  the  first  Slonday  in  No- 
vember, 1895,  at  leliich  election  the  qvaUfied 
voters  of  said  proposed  stale  shall  tote  di- 
rectly for  or  against  the  proposed  constitu- 
tion, and  for  or  against  •  *  •  any  proti- 
siom  separately  suhmitted.^  (This  last  clause 
Is  italicized  for  aid  of  reference;  it  is  not 
italicized  in  the  act)  It  shuild  be  noted 
that  the  enabling  act  authorizes  the  submis- 
sion of  seiKirafe  provisions,  hut  none  were 
submitted,  and  the  proposed  constitution  pro- 
vides for  equal  woman  suffrage. 
These  recitals  present  the  case  so  far  as  tiie 
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tight  to  vote  for  or  asalnst  the  constitution 
fs  concerned.  The  parties  dlBer  Tridcly  In 
their  Interpretation  of  the  clause  of  section  4 
put  in  Italics.  For  the  respondent  It  Is  con- 
tended that  in  the  phrase  "the  qualified  votei's 
of  Bald  proposed  state"  tliere  Is  a  reference 
to  all  whom  the  constitution  proposes  to 
qualify,  and  who  will  bo  voters  of  the  future 
state  when  it  Is  admitted;  that,  when  the 
constitution  is  formed,  the  class  or  daases  re- 
ferred to  In  section  4  are  designed  and  au< 
thorized  to  Tote  for  or  against  the  constitu- 
tion; and  that,  as  the  ccmstltutlon,  if  adopted, 
wiU  £lTe  equal  woman  suffrage,  women  i^re 
now  entitled  to  rote  for  or  against  the  consti- 
tution. In  behalf  of  the  appellant.  It  Is  con- 
tended that  there  Is  no  qualification  in  tbia 
clause  qualifying  or  authorizing  the  qualifica^ 
Uon  or  designation  of  any  new  class  of  roters, 
but  only  a  direction  of  how  TOters  otherwise 
qualified  Shall  vote^  This  cUfference  In  view 
seems  to  arise  out  of  the  use  of  the  words  "of 
said  proposed  state";  for,  If  the  words  "qual- 
ified Toters"  stood  alone.  It  oould  scarcely  be 
said  anything  more  was  Intended  than  that 
the  voters  should  be  qualified  by  some  law  In 
force  at  the  time  of  the  election. 

The  majwity  of  the  court  cannot  agree  with 
the  contention  of  the  respondent  It  la  con- 
ceded that  the  grant  of  the  elective  franchise 
is  permladTC,  and  from  its  nature  excludes 
all  not  within  the  classes  pointed  out,  and 
that  it  requires  a  leglslatlTe  enactment  or 
authcHlty  to  extend  the  jHlvUegeB  to  classes 
not  previoufdy  enfranchised.  We  are  unable 
to  find  In  the  language  Italicized  any  legis- 
lative enaetment  or  authority  for  extending 
the  suffrage  to  whomsoever  the  convention  may 
propose  as  voters  for  the  future  stat^  and 
this  view  is  confirmed  when  the  language  is 
construed  In  connection  with  the  language  of 
ottker  parts  (rf  the  act,  and  also  taken  in  connec* 
tion  witti  the  order  of  the  various  steps  directed 
byconi^«S8.  If  Itwas  thelntentlon  cut  congress 
that  voters  residing  within  the  area  called  "said 
proposed  state,"  and  then  qualified  by  existing 
laws,  might  vote  at  the  November  election,  and 
should  vote,  if  at  all,  directly  for  or  against 
the  constltatlon,  and  without  coupling  the 
question  with  any  other  subject  which  might 
lUd  In  the  ratification  or  rejection,  the  lan- 
guage is  apt  to  the  purpose,  and  it  Is  wholly 
inapt  to  any  oth«  purpose.  The  voters  were 
then  to  be  qualified;  tiiat  is,  they  were  to  be 
persons  possessing  the  personal  quallficatlonB 
of  age  and  male  citizenship,  and  were  also 
to  be  residents  ot  the  geographical  area  men- 
tioned. To  suggest  the  Inteipretation  claim- 
ed by  the  respondent,  the  stmctnre  of  the 
clause  must  be  changed  to  read  "the  proposed 
qualified  voters  of  said  state."  We  cannot 
take  such  liberties  with  the  language  used, 
and  especially  when  there  Is  nothtaig  In  the  act 
requiring  It  In  order  to  carry  oat  its  intention, 
and  when  such  a  diauge  would  break  the 
refoKnce  to  the  same  words  used  btfore.  It 
was  conceded  In  the  acgument  that  when. 
In  a  law,  an  expreaaioa  is  found  wtQi  a  defi- 


nite meaning,  and  afterwards  occurs  In  the 
same  act.  It  will  be  presumed  to  be  used  In 
the  same  sense.  The  first  section.  It  will  be 
seen,  In  pointing  out  what  persons  and  what 
area  may  become  a  state,  uses  the  words  "In- 
Iialdtants"  for  the  persons,  and  the  'tenltoiy 
of  Utah"  as  descriptive  of  the  area.  In  the 
third  section  the  equivalent  Is  "people  of  the 
proposed  state,"  and  the  expression  "said 
proposed  state"  occurs  three  times  in  the 
section,  and  In  connections  when  it  Is  Impossi- 
ble to  refer  it  to  any  antecedent  except  the 
"territory  of  Utah"  of  the  first  and  second 
sections.  When  we  come  to  the  language  of 
section  4,  the  same  expression  ia  used,  and 
with  a  reference  back  to  some  antecedent  or 
antecedents;  and  here,  if  the  language  "of 
said  territory  of  Utah"  is  substituted,  it  gives 
the  meaning  In  which  it  Is  used.  From  the 
time  the  words  "said  proposed  state"  are 
adopted  In  the  third  section,  they  are  used  In 
the  act  to  describe  area  during  the  occurrence 
of  events  in  the  trandtion  period;  and,  when 
events  are  named  to  take  place  after  state- 
hood, "state"  Is  substitnted  for  this  exj^res- 
sion.  When  the  order  of  procedure  directed 
by  congress  Is  considered,  it  Is  seen  that  the 
subjects  are  taken  up  consecutively,  and  that 
each  direction  refers  to  a  particular  subject. 
Section  1  introduces  the  subject.  Section  2 
Introduces  the  procedure  by  qualifying  voters, 
and  providing  for  the  first  election,  and  com- 
pletes the  aabject  of  qualifying  voters  by 
saying  who  may  vote  at  the  second  election, 
and  this  subject  Is  not  again  mentlcmed. 
After  this  tiiey  are  assumed  to  be  qualified 
voters.  Theconstitotlon  and  state  government 
are  formed  under  the  third  section,  and  that 
part  of  the  fourth  section  referred  to  relates 
to  what  shall  be  done  to  adopt  the  Instrumrait, 
and  how  the  vote  shall  be  taken.  The  instru- 
ment must  be  submitted  to  the  people  at  an 
election  to  be  held  on  a  certain  day,  and  it 
may  be  observed  that  day  la  the  one  on  which 
the  territorial  election  will  be  held,  and  for 
which  the  rules  and  regulati<ms  are  provided 
by  law.  If  this  clause  stopped  here,  the 
direction  for  submission  would  be  cony>lete; 
but  congress  bad  one  more  purpose,  and  hence 
proceeded  to  provide  that  the  votei-s  must  be 
P^mltted  to  vote  directly  on  the  questitm; 
and.  to  enforce  this  purpose.  Imperative  lan- 
guage is  used,  which  is  never  used  In  an  act 
qualifying  voters.  A  consideration  of  other 
laws  of  congress,  in  connection  with  the  eu- 
abllng  act,  would  lead  to  the  same  conclu- 
don,  but  that  can  be  deferred  to  the  other 
bra^:h  of  the  case.  It  is  sufflcleut  on  this 
brandi  that  there  la  not  In  the  enabling  act 
any  authority  for  the  resp<mdent  to  vote,  or 
any  power  given  to  autlunize  her  to  vote  In 
1805. 

The  contention  that  the  respondent  Is  en- 
tltied  to  vote  In  1895  for  state  officers  is 
based  on  propositions  which  the  majority  of 
the  court  cannot  acc^L  In  addition  to  the 
claim  that  the  Italicized  vrords  of  section  4 
refer  to  the  voters  to  be  qualified  in  the  prO" 
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posed  constitution,  !t  la  contended  for  the  re- 
spondent that  congress  has  no  power  to  fix 
the  qiiallQcations  of  voters  for  the  proposed 
state  officers;  that,  for  the  purpose  of  their 
election,  the  constitution  Is  deemed  as  adopt- 
ed and  In  fOTce;  that  the  people  of  the  ter- 
ritory for  this  purpose  are  exercising,  tlirough 
thdr  delegates,  the  sovereign  powers  of  the 
people  of  a  state,  and  have  the  right  to  flz 
the  quaiiflcations  of  the  electors  of  state 
offlcers.  It  Is,  of  course,  conceded  that  the 
election  and  all  the  proceedings  are  condition- 
al upon  the  attainment  of  statehood.  This 
argument  Is  based  on  a  scries  of  fictions  for 
which  we  see  no  occasion  or  authority.  The 
constitution  Is  not  adopted  or  In  force,  and 
the  state  Is  not  admitted.  The  people  of 
the  territory  are  not  exercising  sovereign  pow- 
ers on  any  subject.  The  enabling  act  express- 
ly states  (section  4)  that  the  state  shall  be 
doomed  admitted  when  the  president's  proc- 
lamation shall  be  Issued.  Section  5  of  the 
same  act  declares  that  the  territorial  ofl3cers 
shall  remain  imtH  the  admission  of  the  state; 
and  section  19  provides  the  state  government, 
provisionally  formed,  shall  remain  in  abey- 
ance until  the  admission  of  the  state.  The 
constitutional  convention  declared,  in  section 
10  of  the  schedule,  that  the  provisions  of  the 
constitution  shall  be  In  force  from  the  day 
the  president  shall  Issue  bis  proclamation. 
Xeither  congress  nor  the  convention  knew  that 
by  a  fiction  the  constitution  would  be  in 
force,  or  that  the  people  would  exercise  sover- 
eign powers  for  any  pui-pose  until  the  consti- 
tution should  be  adopted  and  proclaimed. 

The  contention  that  congress  cannot  define 
the  qualifications  of  voters  for  the  first  state 
offlcers,  elected  conditionally,  while  the  ter- 
ritorial condition  continues,  because  no  such 
power  exists  as  to  the  states,  is  clearly  erro- 
neous. It  Is  too  much  like  comparing  the 
authority  of  a  parent  before  and  after  the 
majority  of  his  child.  While  the  territorial 
condition  continues,  whatever  political  power 
Its  people  exercise  must  be  by  authority  of 
congress.  In  all  governmental  affairs,  what- 
ever the  people  of  a  territorj-  do  must  be  au- 
thorized, and  they  must  abstain  from  doing 
what  is  forbidden.  Their  elections,  even  on 
subjects  relating  to  statehood,  are  territorial 
elections,  and  their  voters  are  the  electorate 
of  the  territory.  In  the  compact  for  state- 
hood, the  peoplt;  of  the  territorj'  act  for  them- 
selves and  their  sucoessors,  the  people  of  the 
future  state,  and  the  latter  are  bound  by  the 
conditions  accepted  by  the  former;  and  It 
seems  like  stumbling  on  a  small  obstacle  to 
say  the  people  of  the  territory  may  bind  the 
state  foix'ver  to  all  the  conditions  and  limita- 
tions to  preserve  the  authority  of  the  general 
government,  and  cannot,  by  the  acceptance 
of  a  permission  to  elect  the  first  state  oflUcei-s 
in  advance  of  statehood,  bind  the  state  to 
this  temporary  and  comparatively  unimpor- 
tant thing.  If  this  cannot  be  done,  the  re- 
Kult  Is  not  that  tlie  people  of  the  territory  are 
Borerefgn  aa  to  thhs,  but  that  the  slate  will 


not  be  bound.  The  grant  of  this  sovereign- 
ty, as  to  the  election  of  state  offlcers  and  the 
legislative  power  of  the  convention,  must  be 
shown  by  the  respondent;  and  the  claim 
seems  to  rest  on  inferences  drawn  from  sec- 
tions 5  and  19  of  the  enabling  act.  Section 
5  provides  for  a  representative  In  congress, 
and  that  the  representative,  governor,  and  oth- 
er officers  provided  for  In  the  constitution 
may  be  elected  on  the  same  day  the  constitu- 
tional election  is  held.  Section  19  provides 
that  the  convention  may,  by  (HtHnance,  pro- 
vide for  the  election  of  cheers  for  a  full  state 
government,  including  members  of  the  lejrts- 
lature  and  a  representative  in  congress,  at  the 
time  for  the  election  to  ratify  or  -reject  the 
constitution.  In  these  provisions  are  to  be 
found,  if  at  all,  the  grant  of  sovereignty  to 
the  people  <m  this  subject,  and  of  leglslatlva 
powers  to  the  convention;  and  on  these  pro- 
visions rest  the  inference  that,  as  to  this  sub- 
ject, the  constitution  la  deemed  in  force,  tliat 
it  is  a  state  election,  and  that  congress  has  no 
power  to  qualify  the  electorate.  Tt  will  be 
seen  the  scope  of  the  ordinance  Is  very  lim- 
ited. By  section  3.  previously  referred  to. 
the  convention  is  to  form  a  constitution  and 
state  government  as  one  Instrument.  In  this 
the  offices  are  created,  and  the  terms,  quali- 
fications, and  duties  ot  the  offlcers  specified. 
Section  5  provides  for  a  representative  in  con- 
gress, and  section  4  fixes  the  day  of  the  elec- 
tion for  which  ail  the  regulations  are  provid- 
ed by  law.  There  was  but  one  thing  left  to 
the  convention,— it  could  provide  the  state 
election  should  be  In  1895.  and.  If  It  omitted 
to  90  provide,  state  offlcers  would  not  be 
elected  until  after  statehood  should  be  at- 
tained. Everything  else  was  provided. 
Whether  deciding  this  was  In  the  natiure  of 
a  legislative  provision  Is  only  a  matter  of 
words.  It  was  a  special  power  granted,  and 
it  could  only  be  exercised  under  and  accord- 
ing to  the  power,  and,  from  the  minute  It 
was  exei-clsed,  the  authorization  of  congress 
is  the  sole  authority  for  the  election;  and 
there  Is  no  ground  for  the  Inference  that  leg- 
islative powCTS  to  qualify  voters  were  given, 
or  for  the  fictions  that  the  constitution  was 
in  force  and  the  people  sovereign  as  to  this 
election,  or  for  the  further  structural  conclu- 
sion that  congress,  by  granting  thla  limited 
power,  abdicated  for  any  purpose  Its  authority 
In  the  govei-nmeut  of  the  territory,  and  could 
not  qualify  the  electorate  for  a  tOTltori.il 
election.  If  the  legislative  power  to  qualify 
voters  for  the  state  election  had  been  grant- 
ed to  the  convention,  it  failed  to  exercise  It, 
and  even  did  not  know  It,  for  It  refused  by  a 
strong  majority  vote  to  attempt  to  enfran- 
chise women  for  the  election  of  189.">;  and 
sections  11  and  14  of  the  schedule  only  re- 
peat the  qualifications  named  in  section  2  of 
the  enabling  act,  and  refer  to  qualified  vot- 
ers in  tlie  words  of  section  4,  and.  except  in 
the  ppoiHJsed  constitution,  whicli  we  cannot 
consider  In  force,  no  other  qualifications  are 
mentioned. 
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In  paadng  llie  flifft  Iwancb  of  the  case,  a 
man  extended  reference  to  prior  laws  of  con- 
sresB  was  deferred,  becaose  tluse  laws,  tf 
aK^lcable  at  all,  are  applicable  to  tbe  wbole 
caae.  Tbe  law  forbidding  woman  ■nffrage  la 
cot  repealed  by  anything  in  the  enabling  act, 
and  Is  not  in  conflict  with  that  act  It  la 
contended  for  the  respondent  that  it  does  not 
apply  to  elections  held  In  tbe  proceedings  to 
obtain  statehood.  It  Is  true  this  Is  a  new 
subject;  but  the  elections  are  territorial  elec- 
llons,  held  by  the  people  of  the  t^tory,  and 
decided  by  tbelr  votes.  The  efCect  of  these 
tiectloDs,  from  the  nature  of  the  case,  reaches 
to  and  binds  tbe  people  of  the  future  state, 
tither  ajB  successors  or  as  tbe  same  people. 
Congress  knew  of  this  law,  and,  by  limiting 
the  electorate  to  male  citizens,  evinced  an  In- 
tention to  maintain  Its  provisions;  and,  in  sec- 
tion 2,  congress  directs  the  registration  shall 
be  made  under  the  laws  of  the  United  States 
and  the  territory,  except  as  to  the  change  In 
the  oath.  There  is  no  escape  from  th:s  in- 
ference. It  Is  a  delicate  thing  for  a  court  to 
set  aside  a  positive  act  of  coogress  on  som^ 
remote  and  speculative  fiction,  contrary  to 
the  plain  facts;  and,  if  the  respond^t'a  case 
depended  on  this  point  only,  we  do  not  see 
how  she  could  nraintaiu  It. 

The  registration  oath  prescribed  in  the  Ed- 
munds-Tucker law  of  congress  ia  in  force  as 
to  general  elections.  By  section  2,  and  as  to 
eit-ctlors  relating  to  statehood,  congress  au- 
thorized a  modification;  and  the  provision  Is 
equivalent  to  a  re-enactment  In  the  modified 
form,  for  the  purpose  of  these  elections. 
There  is  nothing  in  the  enabling  act  repeal- 
ing or  in  conflict  with  this  provision.  There 
is  here  no  room  for  an  argument  that  con- 
gress did  not  Intend  this  to  apply  to  the  new 
subject,  and  there  la  room  for  an  argument, 
derived  from  thia,  that  congresa  waa  not  for- 
getful of  its  prior  enactments,  and  intended 
them  to  remain  in  force  unless  repealed  or 
modified.  The  respondent  is  not  a  male  cttl- 
zen.  and  cannot  register  or  vote  under  the 
provisions  of  this  law. 

Thus,  there  are  several  decisive  objections 
to  the  right  of  the  respondent  to  vote  before 
-.he  state  shall  be  admitted.  The  oath  of  the 
Edmunds-Tucker  law,  either  In  its  original 
form,  or  as  authorized  to  be  modified  by  the 
enabling  act,  applies  to  all  territorial  elections, 
and  forbids  her  to  register.  The  act  prohibit- 
ing woman  suffrage  ia  applicable  to  all  terri- 
torial elections,  and  forbids  her  to  vote. 
There  Is  nothing  In  the  enabling  act  which, 
directly  or  Indirectly,  extends  to  her  the  priv- 
ilege of  sufTrjige,  or  repeals  these  laws.  The 
constitutional  convention  was  not  vested  with 
the  power  to  enfranchise  her,  and  did  not  at- 
tempt to  do  it,  but  repeatedly  refused  to  at- 
tempt It.  Against  the  plain  provisions  of  the 
statute  law,  she  presents  only  the  erroneous 
interpretation  that  section  4  of  the  enabling 
net  enfranchises  the  proposed  voters  of  the 
future  state,  piior  to  the  adoption  of  the  con- 
stitution; tbe  assumption  of  the  Action  that, 


aa  to  fhB  Section  of  itato  ofllcen,  the  people 
are  exercising  state  eorereignty,  and  that  the 
conatitnttcHi  ia  deoned  In  force;  a  dttilal  of 
the  power  of  amgress  to  Quality  the  dectorste 
for  the  election;  and  that  the  omTentlon,  as 
to  this,  was  the  r^resentatlve  of  a  sovuelgn 
people.  The  earnestness  with  which  the  re- 
Bpon'.<ent's  case  has  been  argued,  and  the  de- 
gree of  public  attention  and  Interest  the  case 
attracted,  are  the  only  excuse  for  following 
the  case  into  so  many  details.  The  Judgment 
In  this  court  will  be  for  a  reversal  of  the  case, 
with  costs,  and  remitting  It  to  the  district 
court,  with  dh«ctk>iis  to  dlamlss  It 

BARTCH,  J.,  concurs.  KING,  J.,  dissents, 
and  will  file  a  dissenting  oplnI<ai  hereafter. 


FIBST  NAT.  BANK  OF  NBPHI  T.  FOOTS 
•t  aL 

(Sapreme  Coart  of  Utah.  Nov.  6,  ISOS.) 
Nbootiablb  Instruhbntb— Parol  Bvidshcb  to 

ExpLAlir  —  COKaiDBMATlOH  —  KlIOIVLBDaS  ow 
AaB.<IT— WhbS  IhFUTBD  to  PBIHOlFAIr-RATin- 

"L  In  an  action  by  a  bank  on  a  note,  defend- 
ant cannot  show  that  he  signed  it  on  representa- 
tions of  plaintifTB  cashier  that  it  was  Intended  as 
a  mere  matter  of  form,  andithat  he  would  not  be 
called  upoa  to  paj  iL 

2.  In  an  action  on  a  note  by  the  payee  aeainat 
joint  makers,  proof  tliat  one  maker  sigaed  witboot 
consideration  is  not  snffident  to  destroy  the 
presumption  of  condderatim  arising  from  the 
note. 

3.  A  bank  that  takes  for  value  a  note  signed 
by  its  cashier  and  othera  is  not  chargeable  with 
knowledge  of  an  agreement  between  the  cashier 
and  his  comakers  that  the  note  was  not  to  be 
delivered  until  it  was  signed  by  the  president  of 
tbe  bank. 

4.  A  bank  that  takes  for  valne  a  note  signed 
by  its  cashier  and  others,  without  knowledge  of 
a  representation  by  the  cashier  to  his  comakera 
that  it  would  not  be  delivered  ontll  signed  by 
the  president  of  tbe  bank,  does  not  there^  rati- 
fy uie  cashiet'a  representatlonB. 

Appeal  frMn  district  cour^  Flnrt  district; 
before  Justice  H.  W.  Smith. 

Action  by  the  First  National  Bank  of  Ne^ 
against  Charles  Foote  tmd  others  on  a  prom- 
issory note.  Ju^cment  for  lAalntUL  De- 
fendants appeal.  Affirmed. 

Sutherland  &  Howatt  and  8,  R.  Thurman, 
for  appellanta.  Wllllama,  Van  Cott  &  Sutber 
land,  for  reapondent 

MERRITT,  C.  J.  Tlie  respondent  brought 
suit  agalnat  the  appellanta  and  Hague  and 
Tingey  upon  a  promissory  note  for  $3,000. 
At  the  conclusion  of  the  evidence  the  court 
below  Instrocted  the  Jury  to  return  a  verdict 
for  the  respondent  for  the  face  of  the  note, 
without  Interest.  The  facts  In  the  case,  ei- 
ther proven  or  proposed  to  be  proven,  were 
as  follows:  In  the  month  of  January,  1890, 
certain  citizens  and  property  owners  of  the 
town  of  NephI,  among  whom  were  the  appel- 
lants, Foote  and  Bryan,  and  Tingey  and 
Hague,  entered  Into  a  contract  with  oda 
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Francis  Tleman,  acting  for  the  Utah,  Ne- 
vada &  California  Railroad  Company,  by  the 
terms  of  which.  In  consideration  of  the  loca- 
tl<m  and  building  of  a  railroad  to  and  through 
the  town  of  Nephl,  the  said  citizens  were  to 
purchase  not  less  than  one-half  block  of 
ground  for  depot  purposes,  within  30  days 
from  the  date  of  the  contract,  said  land  to 
be  approved  by  Tleman.  About  the  21st  of 
May,  1800,  the  defendant  Hague,  who  was 
the  cashier  of  the  resiwndeiifs  bank,  and 
continued  to  be  such  cashier  until  after  the 
17th  day  of  January,  1804,  came  to  the  ap- 
pellants seimrately,  and  represented  to  them 
that  he,  acting  for  the  citizens  and  property 
owners,  had  procured  title  to  a  certain  half 
block  of  land  known  as  the  "Mtdglcy  BIo<-k" ; 
that  the  bank  had  advanced  $2,500  to  pay 
for  the  land,  and  that,  If  Tiernan  did  not 
take  the  land  pursiiant  to  the  contract,  he, 
Hague,  would  take  the  land  and  pay  the 
bank;  that  the  said  sum  of  $2,ijOO  stood  in 
an  awkward  way  on  the  books  of  the  bank, 
and  he  desired  to  have  a  note  payable  to 
the  bank  for  bookkeeping  purposes,  so  that 
the  accounts  could  be  balanced,  and  he  de- 
sired that  the  appellants  and  the  defendant 
Tlngey  should  Join  him  and  George  C.  Whit- 
more,  president  of  the  bank,  In  a  note  to  the 
bank  tor  that  sum.  The  appellants  were 
each  assured  that  the  note  would  be  signed 
by  Whltmore,  and  that  Whitmore  under- 
stood all  about  the  matter.  With  this  un- 
derstandins  they  signed  the  note  to  the  bank 
on  the  21st  day  of  May,  1800,  for  the  sum  of 
^,625,  being  $2,500,  with  Interest  until  ma- 
turity computed  and  added.  Whltmore  nev- 
er signed  the  note,  but  the  same  was  deliv- 
ered to  the  bank  without  his  signature.  The 
testimony  showed  that,  before  the  execution 
of  the  note  by  either  Foote  or  Bryan,  the 
defendant  Hague  had  signed  It.  It  was 
shown  that  the  land  had  been  actually  bought 
and  deeded  to  one  William  Paxman,  who 
was  the  first  signer  of  the  contract  between 
the  citizens  and  property  owners  of  Nepbi 
and  Tiernan.  At  the  time  of  the  trial  in 
the  lower  court,  the  legal  title  to  the  land 
was  still  In  Paxmnn.  Before  tlie  trial  Pax- 
raan  had  informed  the  appellants  that  the 
laud  had  been  purchased  and  deeded  to  him 
in  pursuance  of  this  contract  It  seems  rea- 
soiuibly  clear  from  the  testimony  that  Pax- 
man  took  the  land,  and  still  holds  It,  in  trust 
for  the  signers  of  the  contract  with  Tiernan. 
It  was  also  in  evidence  that  the  money  had 
been  advanced  by  the  bank  to  imy  for  the 
laud.  The  appellants,  upon  like  representa- 
tions from  Hague  that  Whitmore  would  sign 
with  them,  executed  from  time  to  time  a 
number  of  renewal  notes;  the  last  being  the 
one  In  suit,  for  if3,000,  executed  January  17, 
1804.  Noucof  these  notes  were  signed  by  Whlt- 
more, but  were  each  delivered  to  the  bank 
without  his  signature.  Upon  these  facts  the 
following  questions  are  presented  for  our  de- 
cision: First,  was  the  note  Invalid  In  the 
Uands  of  the  bonk  because  of  the  represen- 


tations of  Hague  that  the  note  was  simply 
Intended  as  a  matter  of  form,  that  the  ap- 
pellauts  would  not  be  called  upon  to  pay  It? 
Second,  was  the  note  unenforceable  for  want 
of  consideration?  And  third,  was  the  note 
invalid  in  the  hands  of  the  bank  because  of 
the  delivery  thereof  without  the  signature  of 
Whitmore? 

1.  So  far  as  the  first  pn^osltion  is  con- 
cerned, it  Is  determined  In  the  negative  uiwn 
well-settled  principles.  By  the  tenns  of  the 
note  the  appellants  agreed  positively  to  pay 
the  respondent  a  certain  sum  of  money  at  a 
certain  time.  Hague's  statements  to  them 
in  effect  negatived  this  written  promise. 
The  rule  is  well  settled  that  in  an  action 
upon  a  proml88or7  note,  as  In  all  other  ac- 
tions upon  written  contracts,  iiarol  testi- 
mony cannot  vary,  qualify,  contradict,  add 
to,  or  subtract  from.  Its  written  terms.  A 
citation  of  authorities  upon  a  proposition  so 
fundamental  would  seem  to  be  useless.  3 
Rand.  Com.  Paper,  i  1931;  1  Daniel,  Neg. 
Inst  S  80;  Bank  v.  Dunn,  6  Pet  51;  Davis 
V.  Randall,  115  Mass.  547;  Wright  v.  Rem- 
ington, 41  X.  J.  Law,  48.  "A  person  who  Is 
so  ill  advised  as  to  execute  a  written  con- 
tract In  reliance  upon  the  assurance  that  It 
will  not  be  literally  enforced  must  submit  to 
the  loss  if  he  Is  deceived,  and  cannot  ask 
that  a  principle  of  great  moment  to  the  com- 
mtmity  shall  be  made  to  yield  for  the  sake 
of  relieving  him  from  the  consequences  of 
his  indiscretion." 

2.  The  affirmative  defense  of  the  want  of 
consideration  may  also  be  disposed  of  In  a 
very  few  words.  It  la  doubtful  whether 
there  Is  a  sufficient  plea  of  the  want  of  con- 
sideration In  the  answer.  The  note  Itself 
Imports  consideration.  The  circumstances 
under  which  the  note  was  given  are  set 
forth  In  detail,  hut  there  Is  no  plea  that 
there  was  no  other  or  different  consideration. 
2  Estee,  PI.  &  Prac.  S  3547.  Waiving  the 
question  as  to  whether  or  not  there  was 
proof  of  consideration  moving  directly  to  the 
appellants,  there  was  no  proof  that  there 
was  no  consideration  to  the  other  defend- 
ants, Hague  and  Tlngey.  Proof  that  one  or 
more  of  the  Joint  makers  had  signed  withont 
considonition  as  between  themselves  and  the 
payee  would  not  be  snfflclont  to  destroy  the 
presumption  of  consideration  aiising  from 
the  note  Itself.  It  must  be  also  affirmative- 
ly shown  that  there  was  no  consideration 
moving  to  either  of  the  other  joint  makers. 
Abb.  Tr.  Ev.  442;  Kinsman  v.  Blrdsall,  2  E. 
D.  Smith,  305;  2  Rjind.  Com.  Paper,  §  447. 

3.  The  third  question  is  the  one  most  ar- 
gued and  relied  on  by  appellants.  Their  po- 
sition Is  that  the  agreement  between  Hague 
and  the  appellants  was  that  the  note  was 
not  to  become  complete  until  signed  by 
Whltmore;  that  the  bank  took  It  charged 
with  Hague's  knowledge  of  this  agreement; 
that,  even  If  respondent  was  not  bound  by 
Hague's  representations,  because  of  his  in- 
dividual Interest  In  the  transaction  when 
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the  note  was  received,  Hagae'a  knowledge 
is  to  be  Imputed  to  It;  that,  even  If  this  be 
not  BO,  the  note  having  l>een  delivered  in  vi- 
olation of  the  condition  that  Whitmore 
should  sign,  it  devolved  upon  the  respondent 
to  show  that  it  was  a  holder  in  good  faith, 
for  value,  without  notice  of  the  note's  In- 
firmity. The  general  rule  is  well  established 
that  a  principal  Is  bound  by  the  representa- 
tions of  bis  agent,  made  in  the  transaction 
of  the  principal's  business,  within  the  real 
or  apparent  scope  of  his  authority,  and  that 
the  knowledge  of  the  agent  concerning  the 
business  which  he  is  transacting  for  his 
principal  is  to  be  Imputed  to  his  principal. 
There  are,  however,  exceptions  to  the  gen- 
eral rule  no  leas  well  established.  No  per- 
son can  act  as  an  agent  in  regard  to  a  con- 
tract in  which  he  has  any  Interest,  or  in 
whlcb  he  Is  a  party  on  the  opposite  side  to 
bis  prlnclpaL  2  Daniel,  Neg.  Inst  S  IGll; 
Story,  Ag.  S  210;  Claflln  v.  Bank,  25  N.  Y. 
203;  Voltz  V.  Blackmar,  U  N.  Y.  440;  West 
St.  Louis  Sav.  Bank  v.  Shawnee  Co.  Bank, 
85  U.  &  557.  In  the  case  at  bar,  Hague,  al- 
though cashier  of  the  respondent  bank,  and 
empowered  to  represent  it,  and  speak  for  it 
generally  in  such  transactions,  was  himself 
a  party  to  the  note  on  the  side  opposite  to 
respondent  If  It  should  be  held  tliat  he 
represented  and  spoke  for  the  bank  in  tliat 
transaction,  as  its  agent  he  would  be  per- 
mitted to  occupy  exactly  that  adverse  and 
Inconsistent  relation  which  the  law  forbids. 
He  had  no  power  or  authority  to  act  or  speak 
for  the  respondent  In  that  matter.  He  stood 
vpaa  one  tide,  with  his  comakers,  the  appeH- 
lants,  and  the  bank  stood  upon  the  other 
side.  They  dealt  with  each  other,  not  as 
principal  and  agent,  but  as  payor  and  payee, 
representing  adverse  Interests,  and  occupy- 
ing adverse  positions.  In  such  a  case  the 
representations  of  Hague  to  his  comakers 
were  not  binding  on  the  bank,  and  his  knowl- 
edge of  such  representations  could  not  be 
Imputed  to  the  bank  without  violating  rules 
of  law  w^l  settled  both  upon  principle  and 
authority.  Innemrity  v.  Bank,  Mass. 
334,  1  N.  E.  282;  Mecbem,  Ag.  H  T23.  729; 
Frenkel  v,  Hudson  (Ala.)  2  South.  758;  Wick- 
ersham  v.  Zinc  Co..  26  Am.  Uep.  78U. 

The  case  of  Atlantic  Cotton  Mills  v.  In- 
dian Orchard  Mills.  147  Mass.  2tiS.  17  N.  E. 
40G,  was  referred  to  and  much  relied  on  by 
appellants.  The  facts  of  that  case  clearly 
distinguish  it  from  the  cose  at  bar.  It  an- 
nounces the  doctrine  that  an  agent's  knowl- 
edge of  his  own  fraud  Is  to  be  imputed  to 
the  principal  In  a  transaction  where  the 
agent  alone  represents  the  principal.  This 
is  a  difltinction  which  seems  to  us  less  sub- 
stantial than  technical,  and  we  cannot  give 
it  our  assent  The  rule  of  law  which  im- 
putes the  knowledge  of  an  agent  to  bis  prin- 
cipal, according  to  most  of  the  authorities, 
is  based  upon  the  presumption  that  the 
agent  will  communicate  to  his  principal 
whatever  be  knows  couching  the  business 


ao7 

he  Is  transacting,  and  the  exceptions  to  the 
rule  upon  the  contrary  presumption,  that  the 
agent  will  not  communicate  to  his  princi- 
pal his  knowledge  of  his  own  indepoident 
frauds,  committed  In  the  course  of  transact- 
ing the  principal's  business,  and  that  be  wlU 
not  communicate  to  his  principal  his  knowl- 
edge in  a  transaction  where  he  is  interested 
upon  the  opposite  side.  In  a  case  where  the 
presumption  arises  that  an  agent  wlU  not 
communicate  bis  knowledge  to  his  principal, 
or  to  another  acting  for  the  principal,  it 
would  seem  to  be  unreasonable  to  bold  the 
principal  responsible  for  the  knowledge  of 
the  agent  solely  because  the  agent  In  the 
particular  transaction  appeared  himself  for 
the  prlnclpaL  The  prmumption  would  nat- 
urally be,  in  such  a  case,  that  he  would  fall 
to  act  upon  such  knowledge  as  the  principal 
would  act,  Just  as  he  would  fail  to  Impart 
his  knowledge  In  a  case  where  another  ap- 
peared for  the  principal.  It  is  contended, 
however,  that  Hague's  representations  to 
appellants  that  Whitmore  would  sign  the 
note  before  It  should  become  complete  were 
ratified  by  accepting  the  fruits  and  bringing 
suit  on  the  note.  It  Is  clearly  not  a  case  for 
the  application  of  the  law  of  ratification. 
As  already  shown,  Hague  was  forbidden  to 
act  as  the  agent  of  the  bank  in  this  particu- 
lar transaction.  The  respondent,  by  taking 
the  note,  apparently  complete  upon  its  face, 
for  which  It  had  parted  with  full  value, 
without  knowledge  of  the  condition  that  It 
was  to  be  signed  by  Whitmore,  did  not 
thereby  ratify  the  representations  of  one 
maker  to  his  comakers,  nor  become  responsi- 
ble therefor.  Nichols  v.  Bruns  (Dak.)  37  N. 
W.  752,  and  authorities  cited;  Wheeler  v. 
Sleigh  Co.,  39  Fed.  347;  Mechem,  Ag.  69  148, 
149.  The  note  having  been  received  by  the 
bank  without  knowledge  of  the  condition, 
the  appellants  were  bound.  1  Daniel,  Neg. 
Inst  S  S54;  Jordan  v.  Jordan,  43  Am.  Rep. 
294,  and  cases  cited. 

The  evidence  shows  that  the  respondent 
was  a  bona  fide  holder  for  value,  in  due 
course.  While  there  is  some  conflict,  the 
rule  seems  to  be  established  by  the  great 
weight  of  autboi-ity  that  it  Is  only  necessary 
for  the  holder  of  a  negotiable  Instrument 
tainted  with  fraud  to  show  that  the  note 
was  transferred  to  him  for  value  before  ma- 
turity. A  preisumption  then  arises  that  it 
was  acquired  In  good  faith,  without  notice 
of  the  fraud,  because  it  is  not  likely  that  he 
would  give  full  value  for  a  note  which  he 
believed  to  be  fraudulent,  taking  tlie  hazard 
upon  hluiaelf.  and  because  it  would  be  diffi- 
cult to  prove  good  faith  in  any  better  way. 
1  Daniel,  Neg.  Inst.  S  SIO,  and  cases  cited. 
The  respondent  brought  Itself  clearly  within 
these  requirements,  and,  having  done  so,  it 
devolved  upon  the  defendants  to  prove  ac- 
tual knowledge  of  the  condition  constltutlnfr 
the  Infirmity  of  the  note,  and  this  tbey  did 
not  da 

There  is  an  additional  reason  why  the  apr 
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IKllants  Bhonld  be  bound  under  the  drcnm- 
Btances  of  this  case.  Tliey  knew  when  they 
signed  tbe  note  that  Ha^ue  vraa  a  comaker 
upon  It,  that  he  was  Jointly  liable  with  them 
for  the  full  amount.  They  were  bound  to 
know  that  an  agent  could  not  properly  act 
for  his  principal  and  himself  In  Bncfa  a  case, 
and  it  was  their  duty  to  ascertain  for  them- 
selves whether  or  not  the  representations 
which  he  made  to  them  w^re  authorized  by 
the  respondent  Mechcm,  Ag.  |  200;  Hnrl^ 
V.  Watson  (Mich.).  30  W.  72«;  West  St 
Louis  Sav.  Bank  t.  Sliawnee  Co.  Bank,  05 
U.  S.  557;  Farrlngton  r.  Railway  Co.,  150 
Mass.  400,  23  E.  100;  Anderson  t.  Kissam, 
35  Fed.  706.  As  was  said  by  the  supreme 
court  of  the  United  States  In  the  case  of 
West  St.  Louis  Sar.  Bank  t.  Sliawnee  Co. 
Bank,  supra,  the  very  form  of  the  paper  It- 
self carried  notice  of  a  possible  want  of  pow- 
er to  make  the  representations;  and,  if  the 
appellants  failed  to  avail  themselves  of  this 
notice,  and  obtain  the  Information  thus  sug- 
gested, it  Is  their  own  fault  and.  as  agolnst 
an  Innocent  party,  they  must  bear  tbe  loss. 
The  Judgment  of  the  lower  court  Is  therefore 
affirmed,  with  costs  to  respondent 

BABTCH,  J.,  concurs. 


LEEDOH  Gt  al.  v.  EARLS  FrRNITUBE  & 
CARPET  CO.  et  al. 

(Supreme  Court  of  Utah.  Not.  G,  1805.) 

Rssciflsios  or  Bale— Fraud— Eviijekck— Verdict 

BY  Nine  Jurors. 
'  1.  Id  an  action  to  recover  fcoods  allefEed  to 
have  bevn  purchased  by  defendant  conKimtion 
when  It  was  Inmlvcnt,  with  Intent  to  dofraiul.  it 
wan  proper  to  ank  a  witnt^s  for  plaintiff,  "Did 
defendant  inform  you  that,  at  a  spedal  stoclc- 
holders'  meetinv;,  it  woa  rpKolvt'd  that  an  article 
of  the  association  nhuuld  iie  amended  bo  as  to 
read  'that  the  amount  of  capital  stock  ♦  •  • 
Bhall  be  Jlin.flOO.  •  *  •  divided  into  shares 
•  •  •  of  $25  each,'  and  that  anid  rcsolutiou 
was  duly  fiied  with  the  secretary  of  tlie  territo- 
ry?" and  "Did  defendant  not  inform  you  tliat 
one  B.  was  the  owner  of  over  WO  sharefl  of  the 
capital  stock,  and  that  such  capital  stock,  under 
the  amendiHi  articles,  was  fully  paid?"— a  wide 
latitude  betnx  allowml  in  casra  of  fraud. 

2.  It  in  prrmer  la  civil  actions  to  enter  JudR- 
ment  ou  a  verdict  reudered  by  nine  of  the  jururs 
only. 

Appeal  from  district  court.  Third  district; 
before  Justice  George  W.  Bartch. 

Action  by  Thomas  L.  I^eedom,  Charies  L. 
Ijeedom,  Samuel  Thomas,  and  James  W. 
Ijynd,  partners  doing  biiHlness  under  the 
firm  name  of  Thomas  L.  Lecdoiu  &  Co., 
against  the  Earls  Furuiture  &  Carpet  Com- 
pany, a  corporation,  and  I.  A.  Benton,  Unit- 
ed States  marslml  for  Utah  territory.  De- 
fendants appeal  from  a  judgment  for  tbe 
plaintiffs,  and  from  the  enter  of  the  court 
denying  the  defendants'  motion  for  a  new 
trlaU  Afflnned. 

J.  G.  Sutherland  and  Andrew  Howatt,  for 
appellants.    James  U.  Moyle,  Clesson  S. 


Kinney,  ond  Richards  &  Richards,  for  re- 
spondents. 

SMITH,  J.  This  Is  on  action  by  the  plain- 
tiffs agralnst  the  Earls  Furniture  &  Carpet 
Comi>any,  a  Utah  corporation,  and  I.  A.  Ben- 
ton, as  United  States  marshal,  for  the  re- 
covery of  certain  goods  sold  to  the  defendant 
company  during  the  summer  and  fall  of 
]8!K!,  alleging  that  when  tbe  defendant  com- 
pany pui-ehased  the  goods  it  was  Insolvent, 
and  purchased  the  goods  with  the  Intention 
at  the  time  of  the  purchase  not  to  pay  for 
the  same.  The  defendant  I.  A.  Benton,  Unit- 
ed States  marshal,  who  had  taken  the  prop- 
erty under  execution  Issued  ui>on  Judgments 
by  confession  of  the  Earls  Furniture  &  Car- 
pet Company  to  John  T.  Ballard  and  J.  A. 
Earls,  filed  his  answer  denying  tbe  allega- 
tion of  fraud.  This  was  the  only  question 
tried  and  submitted  to  the  }uiy.  Tbe  jury 
returned  a  verdict  against  the  defendants, 
and  found  that  the  plaintiffs  were  the  own- 
era  and  entitled  to  the  possession  of  the 
property  as  described  in  the  complaint,  and 
also  found  tluit  tbe  value  of  said  property 
was  f 731.0^  and  assessed  the  damage  fbr  its 
detention  at  |t77.88. 

Tbe  points  relied  upon  for  a  reversal  by 
the  apiwllants  may  be  divided  in  two  groups; 
and  for  tbe  puri>oseB  of  this  decision  the 
first  and  second  points  relied  upon  may  be 
considered  together,  and  the  third,  fourth, 
and  fifth  may  also  be  considered  together. 
Taking  up  the  first  of  these,  it  Is  claimed 
that  tbe  court  erred  In  permitting  to  be  read 
to  the  jury  the  twenty-third  and  twenty- 
fourth  interrogatories  of  the  deposititm  of 
James  W.  Lynd  on  behalf  of  the  plaintiffs, 
and  In  overruling  the  defendants'  objection 
thereto,  and  in  permitting  tbe  answer  to  be 
read  over  the  objection  of  the  defendants 
thereto;  the  said  Interrogatories,  tbe  objec- 
tions and  answers  thereto,  being  as  follows: 
"Int.  23.  Did  the  defendant  company  ever 
Inform  you  that  on  the  10th  day  of  June,  at 
a  special  St o<'k  holders*  meeting,  duly  called 
for  the  purpose,  It  was  resolved  that  the 
sixth  article  of  the  articles  of  association  of 
the  company  was  to  be  so  amended  as  to 
read  as  follows:  'Article  0.  That  the  amount 
of  the  capital  stock  of  said  corporation  shall 
be  $25,(HM),  which  sluill  be  divided  Into  shares 
of  the  face  or  par  value  of  ?25  each;*  and 
that  said  resolution  amending  article  6  was 
duly  filed  with  the  secretary  of  the  territory 
on  June  14,  ISIK?"— to  which  Interrc^tory 
the  defendants  objected  on  the  ground  that 
the  flame  was  immaterial  and  incompetent, 
which  objection  was  overruled,  and  the  an- 
swer thereto  was  read  as  follows,  to  wit: 
"Tlie  defendant  company  did  not  inform  ns 
of  the  change  In  the  articles  of  assodatloa 
as  set  forth  In  this  interrogatory."  "Int  24. 
Did  the  defendant  comiHiny  ever  Inform  you 
that  at  all  thnes  between  tbe  Ist  day  of  July, 
1802,  and  the  Ist  day  of  December,  18^ 
that  one  Benjamin  F.  Eaiis  was  the  owbw 
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of  over  nine  hundred  (900)  ahares  of  the  cap- 
ital atoc-k  of  said  de/cDdant  corporation,  and 
that  said  capital  Htock,  under  the  said 
amended  articles  of  incori)oratlon,  was  fully 
paid?"— to  which  the  defendants  objectnl  as 
bein»;  Incompetent  and  luiiuntei'ial,  which 
objection  was  overruled  by  the  court,  and 
the  answer  to  eald  interrogatory  was  read  as 
follows,  to  wit:  'TUe  defendant  company 
did  not  Inform  us  of  the  matter  related  in 
this  interrogatory." 

The  issue  in  this  case  was  one  of  ihnud  In 
the  purchase  of  the  goods  by  the  defendant 
corporation,  the  Earls  Furniture  &  Carpet 
Company.  The  allegatloua  of  fraud  are 
clearly  sufflclent  to  justify  the  Introduction 
of  the  evidence  comptalned  of  by  the  appel- 
lants. This  allegation  of  fraud  in  iilalntlffs' 
oompUiint  Is  as  follows:  "Tbat  the  defend- 
ant corporation  was  iuaolvent  at  the  time 
of  said  pretended  purchases,  and  when  the 
defendant  company  obtained  possession  of 
said  goods;  and  tbe  fact  of  such  Insolvency 
was  well  known  to  tbe  ofHcers  and  agents  of 
said  defendant  corporation  when  they  made 
said  pretended  purchases  and  received  said 
goods.  That  said  pretended  purchases  were 
made  with  the  i>reconcelTed  Intention  on  the 
part  of  the  defendant  company  and  Its  offi- 
cers and  agents  not  to  pay  for  said  goods,  or 
any  part  thereof,  by  reason  of  said  defend- 
ant's Insolvency  and  inability  to  meet  Its  ob- 
lisatlons,  and  for  the  purpose  of  cheating 
and  defrauding  this  plaintiff  of  the  purchase 
price  of  said  goods.  That  the  defendant  cor- 
poration intentionally  and  fraudulently,  and 
for  the  purpose  of  cheating  and  deceiving 
this  plaintiff,  and  obtaining  said  goods  with- 
out paying  for  the  same,  fraudulently  sup- 
pressed and  concealed  from  the  plalntUT  the 
fact  tbat  It  was  insolvent."  This  allegation 
was  denied  in  the  answer,  and  upon  this  is- 
sue tbe  respondents  In  the  court  below  pro- 
pounded the  twenty-third  and  twenty-fourth 
interrogatories  in  question,  and  the  court  be- 
low permitted  them  to  be  answered  as  one 
link  In  tbe  great  chain  of  evidence  tending 
to  prove  ttie  fraud,  that  the  defendants  were 
Insolvent  at  the  time  of  the  purchase  of  the 
goods,  knew  this  fact,  and  that  there  was  a 
definite  Intent  uixtn  their  part  not  to  pay  for 
tbe  goods.  Upon  this  (luestion,  Mr.  Rice,  In 
tala  work  on  Kvldence.  suys:  "In  all  investi- 
gations of  questions  Involved  in  fraud,  tbe 
courts  esLtend  an  exceiitlonal  liberality  to 
tbe  admission  of  evidence;  sud  a  broad  in- 
terpretation is  to  be  afforded  on  all  rules  of 
rdevancy."  2  Rice,  Ev.  p.  053.  See,^  also, 
Zerbe  t.  Miller,  10  Pa.  St.  4KK;  Hopkins  v. 
Sievert,  58  Mo.  201;  Stauffer  v.  Young,  30 
Pa.  St.  4S5:  Smallcy  v.  Hale.  »7  Mo.  102.  It 
was  also  said  by  Mr.  Justice  Strong  in  deliv- 
ering an  opinion  in  the  suprome  court  of  the 
United  States  In  the  case  of  Butler  v.  Wat- 
kins.  13  Wall.  4rK>:  "Actual  fraud  Is  always 
attended  by  an  Intent  to  defraud,  and  the 
Intent  may  be  shown  by  any  evidence  ttut 
has  a  tendency  to  persuade  tbe  mind  of  its 
T.42  pjio.8— 14 


existence.  Heuce,  In  actions  for  fraud,  large 
latitude  is  always  given  to  the  admlsBlou  of 
evidence,"  See,  also,  Castle  v.  BuUard,  23 
How.  172;  Lincoln  v.  Claflin,  7  "Wall.  132;  1 
Starkie,  Ev.  58.  Therefore  the  Issue  joined 
upon  the  allegation  of  fraud  in  the  c-oniplalut 
and  the  answer  thereto  made  the  said  Inter- 
rogatories and  answers  thereto  clearly  rele- 
vant. Under  the  issue  of  fraud  this  evi- 
dence was  clearly  admissible  as  one  of  the 
circumstances  tending  to  estnbltsh  the  fraud. 

The  third,  fourth,  and  fifth  points  relied 
upon  by  the  npi>ellauts  for  a  reversal  may  be 
declde<l  together,  and  were  as  follows:  "That 
the  court  erred  in  Instructing  the  jury  that 
nine  of  their  number  might  render  a  ver- 
dict, and  in  receiving  as  the  verdict  of  the 
Jury  a  vei-dlet  concurred  In  by  only  ten  mem- 
bers of  the  Jury;  that  the  court  erred  iu  ren- 
dering a  judgment  upon  the  verdict;  and 
that  the  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial  because  the  ver- 
dict was  rendered  by  ten  members  of  the 
Jury,  received  by  the  court,  and  judgment 
entered  thereon."  This  question  has  been 
decided  a  numl>er  of  times  by  this  court 
tbat  nine  Jurors  could  render  a  verdict  in 
dvU  actions;  that  It  was  not  an  error  for 
the  court  to  receive  such  a  verdict,  and  ren- 
der Judgment  thereon.  See  Hess  v.  White, 
0  Utah,  61,  33  Pac.  ai3;  Publishing  Co.  v. 
Plsber.  10  Utah,  147,  37  Pac.  400.  The  Judg- 
ment Is  affirmed. 

HEBRITT,  C.  J.,  and  KING,  J.,  concur. 


PEOPLE  V.  BITCHIE. 

(Supremfi  Court  of  Utah.   Nov.  0,  1805.) 

CRIHINAI.  LiBBL— IxniCTMENT — £viDeNC8 — LlBBb- 

oua  Letter  —  MiscosuccT  of  Ju«t  —  Avfida- 
viT  OF  Juror  — Federal  DEci8io!T  —  Bi!«DtNa 

FORCR. 

1.2  Comp.  I*wn.  I  .^240.  provides  that  it 
is  not  necfijsiiry  to  allege  cxtriiiHic  tnctn  for  tbe 
imrpo!»t>  of  (diowiim  thf  applk'utioii  of  the  de- 
famatory matter  to  the  party  libeJed,  but  that 
it  ia  snfficipnt  tc  atntc  iccDemlly  tbat  the  aame 
was  publiahiHl  or  Kimlcen  conct-rDing  him.  and 
such  fact  may  Ik;  proved  on  the  trial.  Held  that, 
without  nlliRinR  thu  iiiiliiccnicut  in  tbe  indict- 
nieut,  it  WHH  iiro])er  to  Hbuw  thnt  hv  uniiiK  the 
name  of  a  fictitionii  t-orp4irntktn  defendant  in- 
teudtxl  to  refer  to  the  manajccr  thereof,  and  that 
certain  wonlH  used  iu  tbe  ptiblicatioo  were  spoken 
of  Sftid  uiiiniiKi'^' 

2.  Where  the  person  sougbt  to  be  libeled  ia 
doKiKiintetl  in  au  aaibieiious  manner,  testimony 
may  lie  iriven  that  the  publication  was  understood 
to  mean  the  i>en'on  allwii  to  be  lil>eled. 

3.  In  n  proHi  cutioa  for  litielinfc  a  person  In 
tbe  management  of  a  cnrtioration  it  ia  pro[>er  to 
show  defeiidiiut's  enmity  tonnrda  said  perston 
at  directors'  mectiuKs,  and  that  it  grew  oi!t  of 
their  relntion  to  tbe  corimrnlion.  as  tendiu;;  to 
Drove  defendant's  authorahip  of  tbe  libel,  and 
that  it  was  Bald  peraon  to  whom  reference  was 
made  in  the  puhlioatioo. 

4.  So  a  witness,  who  had  opportunities  for 
observation,  may  state  that  defendant  and  an- 
other person  "acted  together"  at  directors'  meet- 
inn. 

6.2  Comp.  Laws,  |  defines  libel  to 
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be  a  "malicious  defamation  *  *  *  tending 
•  •  •  to  impeach  tlie  honesty  *  *  *  of 
one  who  is  alive,  and  tliereby  expose  him  to  pub- 
lic hatred,  contempt  or  ridicule."  Held,  that 
a  conviction  of  criminal  libel  ia  sustained  by  evi- 
dence that  defendant  circalated  a  letter  capable 
of  the  constraction  that  a  certain  person  was 
fniilty  of  maladministration  of  the  affairs  of  a 
corporation,  and  that,  in  order  to  conceal  the 
same,  resort  was  had  to  fraudulent  practices. 

6.  An  affidavit  of  a  juror  tlmt  during  the 
proprefls  of  the  trial  he  took  certain  measure- 
ments of  a  locality  testified  to  on  the  triol,  and 
that  he  communicated  the  same  to  the  other  ju- 
rors, cannot  be  received  to  impoach  the  verdict, 
as  such  impeachment  is  impliedly  prohibited  by 
2  Comp.  Laws.  §^  340O-34O2,  Rranting  a  new  trial 
on  affidavit!!  of  jnrors  only  when  they  have  been 
induced  to  assent  to  a  verdict  by  a  resort  to 
chance. 

7,  The  territorial  Icfdslatiire  havins  power 
to  prescribe  rules  of  pleading  and  practice,  the 
ti>rritorial  courts  are  not  obliged  to  follow  a  dt>- 
dsion  of  the  federal  supreme  court  on  a  question 
of  practice  determined  on  appeal  from  another 
state. 

Appeal  from  district  court,  Third  district; 
before  Justice  George  W.  Bartch. 

Elmer  E,  Ritchie  was  convicted  of  crim- 
inal Ubel,  and  appeals.  Affirmed. 

WillloiDa,  Van  Cott  &  Sutherland,  for  appel- 
lant. A.  Hovratt,  A88t  n.  S.  Atty.,  for  the 
Fettle. 

KING,  J.  Defendant  was  convicted  of  crim- 
inal lilwl,  and  appeals  from  the  judgment  and 
order  denying  his  motion  for  a  new  trial.  The 
Indictment  charges  that  the  defendant,  intend- 
ing "to  imi)each  the  honesty,  integrity,  and 
reputation  of  Frank  B.  McGurrln,  and  there- 
by expose  him  to  public  hatred,  contempt,  and 
ridicule,  did  then  and  there  deposit  the  said 
circular.  Inclosed  In  an  envelope,  with  postage 
prepaid  thereon,  addressed  to  'Charles  D.  Sav- 
ery,  City,'  in  the  post  <^ce  in  Salt  iJike  City, 
together  with  other  printed  circulars,  in  the 
eame  words  and  figures,  In  other  envcli^jes, 
with  i)ostage  prepaid  thereon,  addi^sscd  to 
other  persons,"  etc.  The  clrcidar  referred  to 
is  set  out  In  hccc  verba  in  the  indictment,  and 
is  as  follows:  "My  Friend:  If  you  are  a 
stockh<dder  In  the  McGunrin  Building  and 
Loan  AssocIati<»i,  permit  us  to  engage  your 
attention  for  a  moment.  We  Inrlte  you  to 
take  a  brief  view  of  the  so-called  *flnanclal 
Btatemeut*  emitted  by  this  consumptive  insti- 
tution since  the  present  proprietor  and  bis 
clerk  fastened  tlielr  clutches  upon  it  last  Sep- 
tember. On  the  30th  of  that  month  the  con- 
cern claimed  2,181  shares;  on  Dec.  Slst,  they 
mustered  l.SoO;  on  March  31,  they  boasted  of 
only  1,454;  on  June  30th,  they  showed  up 
just  1,070,  including  dead  stock,  which  slionld 
have  been  canceled  long  ago.  Yon  will  no- 
tice the  regularity  of  their  skate  down  the 
grade  from  3r>0  to  400  shares  a  (luarter.  Tlxey 
have  dropped  1,101  in  nine  months,  or  more 
than  half  the  number  they  started  with.  At 
the  same  mtc,  tlie  gorilla-faccd  boss  will 
round  up  about  7fi  shares  at  the  annual  meet- 
ing In  March.  He  ought  to  handle  that  num- 
ber very  welL  It  Is  about  the  alze  of  his  ca- 


pacity. Observe,  also,  that  between  Septem- 
ber and  June  the  total  resources  (?)  dropped 
from  ?77,CSu  to  $50,076,  the  loans  from  $05,- 
160  to  $37,660,  and  the  capital  stock  from 
$51,295  to  $34,269.  They  have  dechired  a  prof- 
It  of  5  per  cent  In  nine  months,  which  Is  done 
by  carrying  at  their  cost  about  twenty  loans 
and  pieces  of  real  estate  which  are  not  worth 
50  cents  on  the  dollar.  In  this  way  they  paid 
the  assets  about  $5,000.  The  stockholders  who 
get  out  In  the  next  two  or  three  months  will 
not  have  to  share  in  that  loss,  when  It  Is  ad- 
mitted, as  it  must  be  at  the  end  of  the  pres- 
ent quarter.  The  whole  mess  will  smell  so 
rank  by  the  end  of  September  that  no  more 
statements  will  be  printed,  and  the  buzzards 
who  boss  It  will  carry  off  the  remains.  The 
expense  item  shows  $320  for  three  mouths, — 
more  than  double  the  cost  of  running  the  Pio- 
neer Association,  which  has  1,500  shares,  and 
whose  secretary  receives  less  than  half  the 
salary  of  McGurrin's  cln-k,  and  manages  a 
paying  Institution  instead  of  a  sinkhole.  They 
are  more  than  a  year  behind  on  withdrawals, 
and  their  ordinary  income  has  shi'unk  to  such 
slim  proportions  that  they  pay  very  little 
withdrawing  stock  except  when  a  loan  is  re- 
turned. They  have  ten  thousand  dollars  in 
loans  upon  which  little.  If  anything,  has  been 
paid  for  a  year  past.  The  boss  fears  to  fore- 
close, because  if  they  reduce  the  loans,  and 
carry  the  real  estate  at  Its  true  value,  most 
of  the  profit  of  years  would  be  knocked  out 
The  condition  of  the  association  Is  so  well  un- 
derstood that  it  has  sold  no  new  stock  for 
months  past,  as  shown  by  the  fact  that  a 
new  scries  has  not  been  opened  since  Octo- 
ber 23d.  Each  hour  a  stockholder  stays  In  he 
Imperils  his  Interest  whether  he  be  a  borrower 
or  Investor.  You  can  figure  for  yourself  that 
Scries  A  will  run  over  seven  years,  and  each 
succeeding  series  will  run  longer  than  its  pred- 
ecessor. Take  our  advice,  boys,  and  come  out 
while  there  ts  yet  time.  Board  of  Health." 

Six  grounds  are  urged  for  a  reversal  of  the 
case.  These  we  will  consider  in  the  order  of 
their  presentation. 

1.  It  is  claimed  that  the  Indictment  con- 
talns  no  allegations  by  way  of  inducement  ot 
tiie  circumBtaucea  snrronnding  the  publicatitm 
of  the  libel,  and  the  employment  ttf  McQnrrln, 
or  any  other  Intrinsic  facts  to  Indicate  or  s^ve 
meaning  to  the  phrases  contained  in  the  dr- 
cular,  and  that,  therefore,  It  was  error  to  per- 
mit the  witness,  in  answer  to  questions,  to 
state  that  he  understood  the  words  "gorilla- 
faced  boss,"  "boss,"  "buzzards,"  "present  pro- 
prictoi-s,"  etc.,  to  refer  to  McGurrln,  and  the 
words  "McOnrrin  Building  and  Loan  Aasocia- 
tlon"  to  mean  the  Salt  Ijtke  Building  St  Loan 
Association.    2  Comp.  Laws  Utah,  f  3246, 
I  provides  that  It  la  not  necessary  to  allege  ex- 
I  trinslc  facts  tar  the  purpose  of  showing  the 
i  application  of  the  def&matory  matter  to  the 
party  libeled,  but  that  it  Is  sufficient  to  state 
I  generally  that  the  same  was  published  or  spo- 
[  kenc(aicemliw  talm,and  such  fact  may  be  prov- 
I  ed  on  the  triaL  The  indlctmoit  having  point- 


Digitized  by  Google 


Utah.) 


PEOPLE  V. 


BITCHIB. 


2XJL 


ed  by  proper  Innuendo  tbe  meaning  of  the 
phrases  alleged  to  be  libelous,  and  vltbout 
deciding  what  the  nile  would  be  In  the  ab- 
sence  of  a  statutory  prorlaion  (tf  the  character 
Just  referred  to,  we  think  the  eslstHice  of  such 
a  proTlston  dispenses  with  tbe  necessity  of 
recitals  of  extrinsic  f&cts  by  way  of  induce- 
ment or  otlierwlse.  And  this  is  equally  true 
of  the  testimony  of  the  witness  wherein  he 
stated  his  nudei-standing  of  the  meaning  ot 
the  words  "McGnrrln  Building  and  lioan  As- 
sociation," for  the  reason  that  it  is  clear  that 
the  corporation  was  not  libeled;  and,  although 
the  name  McGurrin  was  applied  to  it,  the  cor- 
porvtlon  waa  not  Intended  to  be  designated, 
nor  was  the  circular  directed  against  It.  Tbe 
erldmt  purpose  was  to  insinuate,  if  not  di- 
recUy  charge,  tbnt  some  iierson  so  dominated 
the  company,  as  to  make  It  the  creature  of 
his  will.  Tbe  publication  complained  of  was 
amblgitous  as  to  the  person  IntOKled  to  be 
charged  with  the  acts  mentlcmed  In  the  cir- 
cular. That  being  true,  tbe  question  arises, 
can  a  i>erson  who  has  read  the  article  testify 
whom  he  understood  was  meant?  Some  cases 
hold  that  the  witnesses  may  be  asked  to  ex- 
plain In  what  sense  tliey  understood  the  lan- 
guage used  which  Is  complained  of  as  libelous. 
Other  authorities  maintain  tliat  It  is  not  prop- 
er tor  a  witness  to  testify  as  to  his  under- 
standing of  the  language  employed,  cscept  that 
he  may  name  the  person  imderstood  by  him 
to  be  referred  to.  We  think  the  weight  of  au- 
thority supports  the  view  tliat  when  the  per- 
son sought  to  be  libeled  is  designated  In  an 
ambiguous  manner,  testimony  may  be  given 
tliat  the  publication  was  understood  to  mean 
the  person  alleged  to  l>e  lll>e!ed.  2  Greenl. 
Bt.  S  417;  Nelson  v.  Borchenlus,  52  111.  236; 
Smith  T.  MUos,  15  Vt.  245;  Russell  v.  Kelly, 
44  Cnl.  641;  2  Starkle,  Sland.  &  L.  51.  321; 
Smart  v.  BInnchard.  42  N.  H.  146;  Miller  v. 
Butler,  6  Gush.  71;  Leonard  v.  Allen.  11  Gush. 
241;  Farrand  v.  Aldrlch  (Mich.)  48  N.  W. 
fiSS.  However,  if  the  admission  of  this  evi- 
dence was  error.  It  vms  harmless,  because  the 
record  befwe  us  conclusively  establishes  ttie 
tact  that  Prank  E.  McGunin  was  the  person 
referred  to  In  the  artii-le.  Farrand  v.  Aldrlch, 
supra;  13  Am.  &  Eng.  Knc.  JjAv/,  486;  :-t 
Lawson,  Rights.  Rem.  &  I'rac.  1244. 

2.  It  Is  claimed  that  tbe  court  earred  In  al- 
lowing witnesses  to  testify  to  the  cause  of 
defendant's  111  feeling  towaixls  McGurrin,  and 
to  threats  and  abusive  language  applied  by 
the  former  to  the  latter.  JtcGurrin  and  other 
witnesses  testified  tliat  at  meetings  of  the 
directors  of  the  coriwnition  controveraies  arose 
between  the  defendant  and  McQurrin,  grow- 
ing out  of  the  tatter's  management  of  the 
association,  and  that  the  defendant  not  only 
made  threats  against  McGurrin,  but  upon  one 
occasion  assaulted  him.  We  do  not  think 
It  waa  a  condufdon  for  the  witness  to  state 
these  causes  as  the  ground  of  defendant's  ill 
feeling  towards  McGurrin.  As  it  was  con- 
tended by  tbe  prosecution  that  the  article 
:waa  directed  agaiiut  McOurrin  and  hla  man- 


agement of  the  association,  and  was  Intended 
to  libel  him,  it  was  proper  to  show  that  de- 
fendant's enmity  grew  out  of  their  relation  to 
the  assoclatlcHi,  as  tending  to  prove  his  au- 
thorship of  tbe  chcular,  and  also  that  Mc- 
Gurrin was  the  person  to  whom  reference 
was  made.  It  was  proper  to  show  the  rela- 
tions of  the  parties,  and  their  feelings  towards 
each  other,  so  far  as  the  same  tended  to 
throw  light  upon  tbe  autboruhip  of  the  alleg- 
ed libel,  and  the  person  Intended  to  be  libeled. 

3.  Witnesses  for  the  i>eople  testllled  that 
In  meetings  of  tbe  directors  of  tbe  associa- 
tion, and  in  the  business  matters  of  tbe  com- 
pany, defendant  and  one  Blazer  acted  to- 
gether. This,  It  Is  claimed,  was  the  state- 
ment of  a  mere  conclusion.  It  is  not  error 
for  a  witness  to  state  his  conclusions  when 
they  are  drawn  from  his  observations,  and 
It  would  be  difficult  for  him  to  state  in  de- 
tail the  different  facts  and  cli'cumstances  lead- 
lag  to  the  conclusion.  A  witness  may  testify 
that  persons  walked  together  or  rode  or  acted 
together.  In  Hopt  v.  Utah,  120  U.  S.  437, 
7  Sup.  Ct.  614,  the  court  say:  "The  opinions 
of  witnesses  are  constantly  taken  as  to  the 
result  of  their  observations  on  a  great  variety 
of  subjects.  All  that  Is  required  In  such  cases 
is  that  the  witnesses  should  be  able  to  proper- 
ly make  the  observations  the  result  of  which 
they  give,  and  the  confidence  bestowed  upon 
their  conclusions  will  depend  upon  the 
extent  and  completeness  of  their  examina- 
tions and  the  ability  with  wliicb  ibey  are 
made."    Bradner,  Ev.  404-407. 

4.  Appellant  ne.xt  contends  that  the  circular 
set  forth  In  the  indictment  Is  not  a  criminal 
libel.  2  Conip.  Laws,  g  44S9,  defines  a  libel 
to  be  a  "malicious  defamation  •  •  *  tend- 
ing to  •  •  •  impeach  the  honesty,  Integri- 
ty, virtue  or  reputation,  or  publish  the  natural 
defects  of  one  who  is  alive,  and  thereby  expose 
him  to  public  hatred,  contempt  or  ridicule." 
The  trial  court  fully  and  fairly  instructed 
the  Juiy  wliat  constituted  the  offense  of  crim- 
inal libel,  and  fui-tber  stated  that  if  they 
found  "that  the  circular  In  question  does  not 

1  charge  the  witness  Mctiurrin  with  dishonesty, 
or  lack  of  integrity,  or  attack  his  reputation 
in  these  respects,  it  is  not  libel,  and  you  wlU 
acquit  the  defendant.  Mere  abiMlve  language 
or  rile  epithets  or  scun-Iiity  la  not  criminal 
liliei  of  itself."  The  law  was  correctly  stated 
by  the  court,  and  the  question  arises.  Is  the 
article  alleged  to  be  libelous  capable  of  re- 
ceiving a  construction  that  would  bring  It 
within  the  terms  of  the  statute  just  referred 
to?  The  rule  which  once  prevailed,  that 
words  are  to  be  understood  in  mitlori  sensu, 
has  long  since  been  superseded;  and  words  are 
now  to  be  construed  by  courts,  as  they  always 
ought  to  have  been,  in  the  plain  and  popu- 
lar sense  in  which  the  rest  of  the  world 
naturally  undei-stood  them.  Now,  the  only 
question  for  the  Judge  of  the  court  is  wheth- 
er the  words  are  capable  of  the  defamatory 
meaning  attributed  to  them.  If  they  are, 
then  It  Is  tar  the  Jury  to  decide  what  U  in 
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fact  the  construction.  Newell,  Defam.  p.  304. 
And  "where  language  may  be  taken  In  a 
double  aense,  the  court,  after  verdict,  will 
usually  construe  it  in  that  sense  which  will 
flupport  the  verdict.  «  •  •  After  verdict 
for  ptaintifr,  language  which  admits  of  an 
Innocent  and  an  injurious  meaning  will  be 
construed  to  have  its  injurious  meaning." 
Townsh.  Slaud.  &  L.  143.  We  think  the  ' 
circular  In  question  is  susceptible  of  the 
construction  contended  for  by  the  prosecution, 
and  that  it  tends  to  impeach  the  honesty  and 
Integrity  of  McGurrln.  It  is  not  only  capa- 
ble of  the  construction  that  McGurrln  was 
guilty  of  maladministration  of  the  affairs  of 
the  association,  but  also  that,  in  order  to  con- 
ceal the  same,  resort  was  had  to  fraudulent 
practices,  such  as  "padding"  the  accounts. 
The  evident  purpose  Is  to  impute  to  McGurrln 
fraudulent  conduct  in  the  business  manage- 
ment of  the  company,  and  a  criminal  d^ire 
to  disrupt  the  association,  and  by  criminal 
means  secure  its  assets. 

5.  WltnesBesfortheprosecutiontestiDed  that 
they  were  standing  Inside  the  post  office,  ana 
saw  the  defendant,  about  10  o'clock  p.  m., 
come  into  the  lighted  rotunda  of  the  office, 
and  post  a  bundle  of  circulars,  uetenaant 
denied  that  he  posted  them,  and  other  wit- 
nesses corroborated  his  statement,  un  mo- 
tion for  8  new  trial,  defendant's  couusct  of- 
fered the  affidavits  of  Jurore  to  tHe  eltect 
that,  during  the  progress  of  the  trial,  they 
bad  gone  into  the  rotunda  of  the  post  office, 
and  made  certain  measurements  by  "step- 
ping," with  a  view  of  ascertaining  the  dis- 
tance between  the  points  where  the  people's 
witnesses  testified  they  were  standing  ann 
the  place  they  alleged  defendant  wna  stand- 
ing when  he  mailed  the  circulars.  The  dis- 
tance, they  determined,  was  12  or  14  feet,  and 
this  information  they  communicated  to  tiie 
other  Jurors.  This,  appellant  claims,  is  such 
misconduct  upon  the  part  of  the  jury  as  to 
entitle  him  to  a  new  trial.  From  the  recora 
it  appears  that  the  Jury,  in  the  manner  pro- 
vided by  statute,  visited  the  post  otHce  while 
the  trial  was  In  progress;  and  a  perusal  or 
the  record  would  seem  to  Indicate  that  the 
measui-ement  made  by  the  jurors  in  no  wise 
would  militate  against  the  defendant.  But, 
admitting  thnt  It  was  very  prejudicial  to  mm, 
are  atfldavlts  of  Jurors  admissible  to  Impeach 
their  verdict?  In  1878  this  territory  adopted 
the  California  criminal  procedure  act,  and 
one  of  the  grounds  enumerated  upon  which 
a  new  trlnl  could  be  granted  was  "when  the 
Jury  has  received  any  evidence  out  of  court, 
other  than  that  resultlhg  from  a  view  of  the 
premises."  '2  Comp.  Law.'*.  S  5094.  In  li«4 
we  adoi)ted  the  Code  of  Civil  Procedure  of 
California,  and  it  Is  there  provided  tliat  the 
misconduct  of  the  Jury  shall  be  ground  tor  a 
new  trial,  and  timt  such  misconduct  may  be 
proved  by  tlie  affidavit  of  any  Juror  "wnen- 
ever  any  one  or  more  of  the  Jurors  have  been 
induced  to  assent  to  any  general  or  special 
verdict  •  •  •  by  a  resort  to  the  determi- 


nation of  chance."  2  Comp.  Laws,  f  »4UU, 
Bubd.  2.  Appellant  Insists  tbat  this  prorlskm 
Is  one  of  HmltatloD,  and,  because  the  same  re- 
striction Is  not  found  In  the  criminal  proce- 
dure, the  court  may  receive  the  atttdants  of 
Jurors  to  impeach  their  verdict,  eren  tbongii 
it  was  not  reached  by  resort  to  chance.  Un- 
til 1862,  the  sections  of  the  civil  and  crlm- 
'  Inal  procedure  act  of  California  relating  to 
this  point  contained  the  same  language,  xney 
were  the  same  as  section  5094,  above  quoted. 
In  that  year  the  legislature  of  that  stato 
amended  the  Civil  Code  so  as  to  permit  ver- 
dicts to  be  attacked  by  affidavits  of  Jurors 
when  they  had  been  determined  by  chance. 
These  provisions  bad  been  repeatedly  con- 
strued by  the  supreme  court  of  California 
prior  to  their  adoption  by  this  territory ;  and 
the  rule  Is  that,  where  a  statute  has  been 
adopted  from  another  state,  it  will  be  deemed 
to  be  taken  with  the  settled  construction  giv- 
en It  in  the  state  from  which  it  Is  copied. 
Coulter  T.  Stafford,  48  Fed.  266 ;  McDonald 
V.  Hovey,  100  U.  S.  619,  4  Sup.  Ct.  142; 
Stutsman  Co.  v.  Wallace,  142  U.  S.  293,  312, 
12  Sup.  Ct.  227;  Suth.  St.  Const  {  256.  The 
construction  given  to  these  provisions  was 
that  it  "Is  a  settled  rule,  founded  ui>on  con- 
siderations of  necessary  policy,  that  the  testi- 
mony of  a  Juryman  cannot  be  received  to  de- 
feat his  own  verdict"  People  v.  Baker,  1 
Oai.  405;  Amsby  v.  DIckhouse,  4  Cal.  llXi; 
Castro  V.  Gill,  5  Cal.  42;  Wilson  v.  Berry- 
man,  Id.  45;  People  v.  'Wyman,  15  CJil.  75; 
People  V.  Gray.  61  Cal.  104;  People  v.  Oee- 
gan,  88  Cal.  G(r2.  26  Pac.  500;  People  v.  Mur- 
ray, 94  Cal.  212,  29  Pac.  494;  People  v. 
Stokes,  103  Cal.  193,  37  Pac.  207;  People  v. 
Azoff  (CaL)  39  Pac.  60.  In  1862,  while  the 
legislature  of  California  was  In  session,  some 
scandal  arase  concerning  the  verdict  of  a 
Jury,  which  it  was  asaerted  had  been  reached 
by  resort  to  chance,  and  the  Civil  Code  was 
amended  so  as  to  permit  the  use  of  affida- 
vits of  Jurors  to  attack  verdicts  reached  by 
chance.  Boyce  v.  Stage  Co.,  25  Cai.  4V7. 
And  in  the  case  last  cited  It  was  held  that, 
the  legislature  having  declared  in  what  cases 
verdicts  may  be  impeached  by  affldavlts  of 
Jurors,  upon  the  maxim,  "Expressio  unius, 
excluslo  alterius  est,"  had  declared  that  in  no 
other  cases  could  verdicts  be  so  impeached. 
From  that  time  the  courts  of  California  have 
permitted  verdicts  to  be  impeached  by  affida- 
vits only  when  they  had  been  determined  by 
chance,  and,  while  the  amendment  of  1862 
Tsas  to  the  Civil  Code  only.  It  has,  without 
comment  or  seeming  dispute,  been  extended 
to  criminal  cases.  So  that  section  &irj4, 
adopted  In  1878,  came  to  us  with  a  judicial 
construction  which  ab.'^olutely  prohibited  the 
Impeachment  of  verdicts  by  Jurors'  affidavits, 
except  in  cases  when  chance  had  been  resort- 
ed to.  Giimths  T.  Montandon  (Idaho)  S9 
Pac.  548.  But  counsel  for  defendant  say 
that  a  dlffcreut  rule  has  been  announced  la 
the  case  of  Mattox  v.  U.  S.,  146  U.  S.  140.  13 
Sup.  Ct.  50,  and  that  this  case  !■  boona  by. 
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the  decision  of  that  trtbUDSl.  That  case  was 
appealed  from  the  district  of  Kansas,  and  tbe 
rule  established  by  the  supreme  court  of  that 
state  was  followed.  The  supreme  court  or 
the  United  States  held  that  affidavits  of  ju- 
rors may  be  received  when  they  tend  to  prove 
something  which  does  not  essentially  inhere 
In  the  verdict,— an  overt  act,  opefl  to  the 
knowledsre  of 'the  jury,  and  not  alone  within 
the  personal  consclouBnesB  of  one.  Passing 
'ty  the  question  as  to  the  localized  character 
of  this  decision  by  reason  of  the  court  follow- 
ing the  rules  of  the  state,  and  without  at- 
tempting to  indicate  the  class  of  decisions  by 
the  United  States  supreme  court  from  which 
this  court  cannot  escape,  attention  Is  called 
to  the  doctrine  (so  fully  recognized  as  to 
need  no  citation  of  authorities)  that  this  terri- 
tory, upon  all  rightful  subjects  of  legislation, 
!b  guppeme.  Its  l^islature  may  adopt  code?, 
prescribe  rules  of  pleading  and  practice,  and, 
so  long  as  they  do  not  infringe  the  constitu- 
tion of  the  United  States,  or  violate  the  laws 
of  congress  applicable  to  the  territory,  rhpy 
are  binding  upon  the  territorial  courts.  Con- 
cerning the  question  under  discussion,  the 
legislature  spoke.  In  adopting  the  soctlnns 
from  California,  above  quote<i,  the  Ippislatuiv 
took  them  with  the  construction  placed  upon 
them  by  the  courts  of  that  state.  In  efTect 
the  legislature  enacted  that  no  verdict  could 
be  Impeached  by  affidavits  of  Jurors,  except 
when  chance  had  been  resorted  to  in  its  de- 
termination. If  there  had  been  no  legislation 
by  the  territory  upon  the  subject,  the  case  of 
Mattox  V.  U.  S.,  supra,  would  have  control- 
led; but  It  Is  clear  from  numerous  decisions 
that,  the  territory  having  spoken  upon  this 
question  of  procedure.  Its  declaration  Is  con- 
clusive. Reynolds  v.  U.  S..  98  U.  S.  153; 
Clinton  V.  Englebrecht,  13  Wall.  434;  Hopt 
V.  People  of  Utah,  110  U.  S.  574,  4  Sup.  Ct. 
202;    Hornbuckle  v.  Toombs,  18  Wall.  648. 

6.  While  the  appellant  claimed  that  the 
verdict  was  contrary  to  the  evidence  and 
against  law.  in  the  brief  of  his  counsel  It  is 
admitted  that  the  evidence  was  conflicting, 
and  the  detenninatlon  of  the  Jury  upon  the 
facts  cannot  be  sot  aside  by  this  court.  But 
it  is  urged  that  the  evidence  brings  the  prose- 
cuting witness.  McGurriu.  within  the  letter 
and  spirit  of  the  maxim,  "Volenti  non  fit  in- 
juria "  We  have  carefully  examined  the  rec- 
ord In  the  ease,  and  find  that  there  was  no 
inducement  for  the  defendant  to  commit  the 
crime.  He  was  not  solicited  to  write  or  mall 
the  libelous  cii-culars;  indeed,  it  was  not  even 
suggested  to  him.  From  information  convey- 
ed to  McGurrin  it  was  believed  by  him  that 
the  defendant  deigned  to  publish  a  libel.  A 
detective  was  employed.  The  defendant  was 
watched,  and  every  step  taken  which  was 
thought  necessary  to  detect  him  if  he  com- 
mitted the  offense.  He  was  detected  by  the 
means  employed  by  and  through  the  efforts 
of  McGurrin  and  other  members  of  the  asso- 
ciation. See  Grimm  v.  U.  8.,  156  V.  S.  «04, 
15  Sup.  Ct  47a   We  see  no  error  in  the  rec^ 


ord,  and  rrauand  the  case,  vlth  dinctloiu 
that  the  Judgment  of  the  lower  court  be  en- 
forced. 

MEERITT,  0.  J.,  concurs. 


C.  D.  SMITH  DRUG  CO.  v.  OASPBR  DRUG 
CO. 

(Supreme  Court  of  Wyoming.    Nov.  5,  1895.) 
On  motion  for  rebearing.  Denied. 
For  original  opinlou,  see  40  Poc.  879. 

PER  CURIAM.  The  proceedings  In  error 
In  this  case  were  dismissed  for  the  reasons 
stated  In  the  ophilon  (40  Pac.  979).  Plaintiff 
in  error  now  moves  for  rehearing,  the  only 
grounds  therefor  going  to  such  dismissal;  and 
counsel  urges  that  the  proceedUigs  should  not 
have  been  dismissed  upon  the  grounds  so 
stated.  Notwlthstandhig  that  the  court  con- 
cluded that  the  omissions  In  the  record  re- 
quired a  dismissal,  the  testimony  and  facts  in 
tbe  caae  were  examined  and  commented  on  in 
the  former  oi^icoi;  and  we  then  announced 
that  we  were  unable  to  say  that  the  decision 
of  the  district  court  was  Incorrect,  and  that, 
had  the  hill  of  exceptions  been  a  proper  one, 
the  order  appealed  from  would  have  been 
affirmed.  It  Is  therefore  manifestly  unnectw- 
sary  to  review  our  action  in  respect  to  the 
matters  now  complained  of.  Motion  for  re- 
hearing denied. 


ROCKPORD  WATCH  CO,  v.  RUMPP  et  ct. 
(Supreme  Court  of  Washington.    Oct  4.  1805.) 

Appeal— Bo.iD— Issuing  TbmpObarx  Injuhctioh. 

1.  An  urdcr  of  court  fixing  the  amount  of  an 
appeal  bond  is  only  nm^asary  in  caseR  where  a 
stay  of  prort>edinjrs  iit  desired,  and  the  appeal  Is 
from  a  linal  jutlgmoat  other  than  one  for  the 
rm)very  of  mouey,  under  Lawn  1893,  pp.  122, 

2.  Under  Laws  1893,  p.  119,  nllowing  an  ap- 
peal from  any  order  gmntins:  or  denjins  a  mo- 
tion for  a  temporary  injunction  beard  on  notice 
to  the  adverse  party,  and  h-om  any  order  vacating 
or  rcfnsinjT  to  vacate  a  temporary  injunction,  one 
a^zainat  whom  a  temporary  injunction  is  Issued 
without  notice  may  ai^Kial  therefrom  withont 
moving  for  its  vacation. 

3.  Tlionch  Laws  1803,  p.  119,  provides  that 
an  appeal  may  be  taken  from  any  order  granting 
or  <lea.vinK  a  motion  for  a  temporary  injunction 
heard  on  notice  to  the  adverse  party,  or  from  an 
order  vaoatiiiR  or  refuainfi  to  vacate  a  temporary 
injunction,  defendant  may  appeal  from  an  order 
denying  bis  motion  to  vacate  a  temporary  re- 
straining order,  and  from  an  order  granting  a 
tfiiiporar^-  injunction,  whether  defendant  was 
wrveii  with  notice  of  plaintiff's  motion  or  not. 

4.  A  complaint  aileced  the  sale  of  goods  by 
plaintiff  to  defendant  R.:  that  It.  soon  after- 
wunls  sold  the  goods  to  B.,  and  also  Bold  certaio 
of  Ilia  lands  to  M.,  without  considiTwtion,  with 
intent  to  defraud  his  creditors:  praying  that  M. 
be  restrained  from  conveying  such  land.  It  did 
not  allege  that  M.  was  inBolvent.  or  wu  aboat 
to  dispose  o£  his  property;  nor  did  it  even  ask 
for  a  cancelliition  of  the  deed  to  M.  Held  not 
sufficient  to  enUtle  plaintiff  to  dtber  a  restralB- 
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ing  order  or  a  temporar;  iojuactioa.  Dunbar, 
J.,  dissenting. 

Appeal  from  superior  court,  King  comity; 
J.  W.  Langley,  Judge. 

Actioa  by  tlie  Kockford  Watch  Company 
against  Simon  Kumpf,  Joseph  Mayer,  and 
others  to  set  aside  a  transfer  and  conveyance 
as  In  fraud  of  creditors,  and  for  an  injunc- 
tion. On  defendant  Mayer's  motion  for  a 
vacation  of  a  restraining  order  previously 
granted,  tlie  court  denied  the  motion,  and 
granted  a  temporary  injunction  in  liuu  of  the 
restraining  order;  and  from  both  the  order 
denying  a  vacation  and  granting  the  injunc- 
tion be  appeals.  Keversed. 

Sapp  &  Lysons,  for  appellant  Emmons  & 
Emmons,  Battle  &  Shipley,  and  Stratton, 
Lewis  &  GUman,  for  respondent. 

ANDERS,  J.  This  is  an  appeal  by  the  de- 
fendant Mayer  from  an  order  of  the  superior 
court  of  King  county  denying  a  motion  to 
vacate  and  set  aside  a  temporary  restraining 
order,  and  from  an  order  granting  a  tempo- 
rary injunction.  The  respondent  moves  to 
dismiss  the  appeal  for  the  alleged  reasons 
(1)  that  no  order  whatever  was  made  by  the 
judge  of  the  superior  court  fixing  the  amount 
of  the  penalty  of  the  bond  to  be  given  upon 
appeal;  and  (2)  that  the  order  appealed  from 
is  not  an  appealable  order. 

As  to  the  proposition  that  there  was  no  or< 
der  fixing  the  amount  of  the  penalty  of  the 
appeal  bond,  it  Is  sufficient  to  observe  that 
no  such  order  was  necessary.  The  bond  is 
properly  conditioned,  and  Is  in  the  penalty  of 
$200,  and  is  sufficient  under  the  statute.  It 
is  only  in  cases  where  the  appellant  desires 
a  stay  of  proceedings  in  the  court  below, 
and  where  the  appeal  Is  not  from  a  final 
Judgment  for  the  recovery  of  money,  that 
an  order  of  the  court  fixing  the  amount  of 
the  penalty  of  the  bond  is  re<iulred  by  the 
statute.    See  Laws  1893,  pp.  122,  123. 

In  respect  to  the  second  proposition,  the 
contention  of  the  respondent  is  that  the  order 
refusing  to  discharge  the  temporary  restrain- 
ing order  Is  not  appealable,  because  an  ap- 
ical from  such  orders  is  not  authorized  by 
the  statute,  and  that  the  order  granting  the 
temporary  Injunction  cannot  be  appealed 
from  in  this  Instance,  because  the  api>ellant 
is  claiming  that  it  was  not  granted  on  a 
hearing  upon  notice  to  him.  It  is  true  that 
the  statute  (Laws  1803,  p.  110)  provides  that 
an  appeal  may  be  taken  from  any  order 
granting  or  denying  a  motion  for  a  temporary 
injunction  heard  upon  notice  to  tlie  adverse 
party,  and  from  any  order  vacating  or  re- 
fusing to  vacate  a  temporary  injunction;  but, 
as  this  latter  order  was  made  upon  respond- 
ent's own  motion.  It  is  not  now  In  a  position 
to  avail  itself  of  a  want  of  notice,  whatever 
appellant's  contention  may  be  In  regai'd  to 
the  matter.  If,  In  fact,  no  notice  was  given, 
then  respondent  bad  no  right  to  the  order, 
and  tlie  court  had  no  authiwltf  to  make  it 


Code  Proc.  {  270;  State  v.  Llchtenberg,  4 
Wash.  407,  30  Pac.  71C;  Coleuiau  v.  Railroad 
Co.,  8  Wash.  227,  3o  Pac.  1077.  It  appeai-s 
from  the  record  that  appeliaut  Mayer  tiled  a 
motion  to  vacate  the  temporary  restraining 
order,  and,  upon  the  hearing,  the  motion  was 
deuieil;  and  thereupon  resiwudeut  orally 
moved  for  a  temporary  injunction,  which  was 
immediately  grauted,  without  previous  no- 
tice to  appellant,  and  over  his  objection,  and 
notwithstanding  his  most  earnest  protest. 
The  court.  It  appears,  proceeded  upon  the 
assumption  that  defeudaut's  motion  to  set 
aside  the  temporary  restraining  order  must 
be  treated  as  an  application  on  the  part  ol' 
plaintiff  for  a  tempoi-ary  injunction.  What- 
ever may  be  said  of  this  theory  upon  which 
the  court  based  Its  action,  appellant  was 
certainly  entitled  to  previous  notice,  under 
the  express  provision  of  the  statute  above  re- 
ferred to;  and  because  appellant  did  not 
then  and  there,  or  thereafter,  formally  move 
to  vacate  this  order,  and  secure  a  denial  of 
his  motion.  It  Is  now  insisted  that  he  Is 
without  remedy,  and  that  this  appeal  must 
be  dismissed.  The  law  does  not  require  the 
doing  of  a  useless  thing,  and,  where  a  re- 
quired act  has  been  substautially  perfcH*med, 
the  method  or  manner  of  doing  it  will  not 
be  critically  regarded  by  the  courts.  The  or- 
der refusing  to  vacate  the  temporary  restrain- 
ing order  Is  probably  not  appealable,  and  re- 
spondent's objection  concerning  the  order 
granting  the  temporary  injunction  cannot,  as 
we  have  already  intimated,  be  entertained. 
The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied. 

On  the  merits  of  this  case  little  need  be 
said.  The  action  was  brought  by  plaintiff 
primarily  against  the  defendant  Rumpf  to  re- 
cover the  possession  of  obtain  merchandise 
sold  to  him  on  credit,  or  the  value  of  so 
much  thereof  as  plaintiff  could  not  recoveri 
the  plaintiff  having  elected  to  rescind  the  con- 
tract of  sale  on  tlie  ground  of  fraud.  A  short 
time  after  he  received  the  goods,  the  defend- 
ant Rumpf  sold  them  to  defendants  Basye  & 
Co.,  and  conveyed  a  certain  tract  of  real  es- 
tate to  the  defendant  aud  appellant,  Mayer, 
and  then  absconded,  evidently  with  tlie  inten- 
tion of  defrauding  his  creditors.  It  is  al- 
leged, in  substance,  in  the  complaint,  that 
the  deed  to  Mayer  was  without  considera- 
tion, and  was  given  and  received  In  further- 
ance of  a  conspiracy  to  cheat  and  defraud 
the  plaintiff,  and  that  "the  said  Mayer  will 
dispose  of  the  said  real  estate  so  conveyed 
to  him  unless  he  also  is  enjoined,  by  writ  of 
injunction  to  be  Issued  herein,  from  so  do- 
ing." Plaintiff  does  not  ask  any  relief  as 
against  appellant,  except  an  injimctlon  to 
restrain  him  from  disposing  of  said  real  es- 
tate; nor  does  It  allege  that  he  is  ins<4vent 
or  is  threatening  or  Is  about  to  dlsimse  of 
said  real  estate  or  any  other  proiierty.  or 
even  ask  tliat  the  deed  to  Mayer  be  canct'led 
and  set  aside.  Xo  aiUdavits  were  filed  in  sup- 
port of  ttie  motion  for  a  temporary  iujiuic* 
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tI<Hi,  and,  upon  a  careful  examination  of  the 
complaint,  we  fall  to  find  sufficient  facta 
stated  to  warrant  either  the  restraining  or* 
der  or  the  temporar?  injunction.  Harris  y. 
Taylor,  15  Cal.  34&  The  allegation  that  de 
fendant  will  sell  the  real  estate  deeded  to 
him  by  Sumpf  unless  restrained  Is  but  the 
expression  of  an  opinion,  unwarranted  by 
any  facts  alleged.  Hoke  t.  Perdue,  Cal. 
545.  Injunetton  Is  an  equitable  remedy,  and 
the  writ  ought  never  to  be  granted  except  in 
very  dear  cases,  and  where  there  Is  no 
plain,  speedy,  adequate,  and  sufficient  rem- 
edy at  law.  Where  the  injury  complained 
of  can  be  compensated  in  damages,  injunc- 
tion is  not  the  proper  remedy.  Wilson  v. 
Mineral  Point,  39  Wis.  1«0.  Nor  should  the 
writ  be  issued  where  a  statutory  proceeding, 
such  as  the  filing  of  a  lis  pendens,  will  ef- 
fect the  object  desired.  Stevenson  v.  Fayer- 
weather,  21  How.  Prac.  449. 

The  order  granting  the  temporary  injunc- 
tlui  must  be  revwsed. 

HOYT,  C.  J.,  and  SCOTT,  J.,  concur. 

DUNBAR,  J.  I  dissent.  I  think  the  com- 
plaint states  facts  sufficient  to  Justify  the  is- 
suance  of  the  Injunction. 


STATE  V.  CAItR. 
(Supreme  Court  of  Oregon.    Nov.  11,  3805.) 
AccoHPLiCEs— Qdbstion  tor  Court — Corrobo- 
ration. 

1.  Where  the  facts  are  all  admitted,  tlie 
question  wbether  a  witness  is  an  accomplice  is 
purely  one  of  law. 

2.  A  nmtiiie  jit'raon'  of  ordinnry  intelligence, 
who  knowinply  offers  as  a  bribe  to  a  juror  money 
friven  ber  for  that  purpose,  bei^'omes  an  accom- 
^ce. 

3.  Hill's  Ann.  Laws,  §  1371,  prohibitins  a 
conviction  in  a  criminal  cflse  on  tlie  imeorrobo- 
rated  cvidenre  of  nn  accomplice,  proliibits  a  con- 
viction on  such  evidence,  tliough  the  jury  believes 
it  to  be  true,  nnil  it  establishes  defendant's  gollt 
beyond  a  reasonable  doubt. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; T.  A.  StephaiB,  Judge. 

John  A.  Carr  was  convicted  of  bribery  of  a 
Juror,  and  apiicals.  Heverscd. 

J.  N.  Dolph,  R.  Williams,  and  Oeo.  H. 
Durham,  for  appellant  W.  T.  Hume,  DIst. 
Atty.,  for  the  State. 

BEAN,  C.  J.  The  defendant  was  convicted 
of  the  crime  of  offering  to  bribe  one  Thomas 
HiutinjiCton,  a  juror  In  a  criminal  action 
against  Joseph  Kelly,  and  from  the  judp;- 
ment  upon  sueb  conviction  brings  this  appeal. 
The  verdict  was  baaed  upon  the  e\'Idence  of 
"Sin.  Huntington,  the  wife  of  the  Juror,  who 
testified,  in  substance,  Hbat  on  the  morning 
after  her  husband  bad  been  accepted  as  a 
Joror  the  defmdant  railed  at  her  house,  and, 
after  telling  bet  where  the  Jurors  boarded, 
asked  ber  to  fto  there,  and  Intercede  with  her 
bnsband  for  Kelly,  and  told  her  he  would 


give  her  $50  if  she  would  do  so;  that  on  the 
afternoon  of  the  same  day  she  called  at  the 
restaurant,  as  requested  by  the  defendant, 
and  liad  a  conv^satlon  with  her  husband,— 
whether  at>out  the  case  in  which  he  was  a 
juror  or  some  other  n<atter  does  not  appear. 
The  next  morning  the  defendant  called,  and, 
when  told  that  her  husband  "would  have  notb- 
Ing  to  do  with  the  matter,"  he  said,  "That 
will  end  It."  A  few  days  later,  however, 
while  the  trial  was  still  in  progress,  he  ac- 
costed her  on  the  street,  and  asked  her,  "How 
about  that  affair  of  Kelly's?"  to  which  she 
replied,  "I  don't  know,"  About  6  o'clock  of 
the  same  evening,  as  she  was  going  to  see 
her  husband  on  some  private  business,  she 
met  the  defendant,  who  gave  her  five  ?20  gold 
pieces,  and  told  her  to  give  them  to  her  hus- 
band "to  help  Kelly."  She  proceeded  imme- 
diately on  b»  errand,  and,  meeting  her  hus- 
band on  the  steps  of  the  couilhouse,  had  a 
conversation  with  him,  during  which  she  held 
the  money  in  her  hand,  where  he  could  see  it. 
As  the  result  of  this  conversation  she  returned 
the  money  to  the  defendant  the  next  morning, 
and  told  him,  "Mr.  Huntington  would  have 
nothing  to  do  with  it."  Two  or  three  days 
later  she  again  met  the  defendant  on  the 
street,  and  he  put  (10  in  her  hand,  nothing 
being  said  at  the  time  either  by  the  defend- 
ant or  witness.  This  money  she  retained,  and 
gave  to  her  husband  atter  his  discharge  from 
the  jury,  and  requested  bim  to  retiun  it  to 
the  defendant,  but  he  testified  on  the  trial  that 
he  gave  It  to  bis  boy,  who  wanted  to  go 
fishing.  The  court  below  ruled— whether 
properly  or  not  we  shall  not  stop  to  inquire- 
that  under  section  712,  Hill's  Ann.  Laws,  the 
witness  could  not  testify  as  to  any  conversa- 
tion between  herself  and  husband,  and  there- 
fore it  is  not  v»y  clear  from  the  evidence 
tliat  she  ever  compiled  with  the  request  of 
the  defendant  by  offering  to  her  husband  the 
money  in  question  to  influence  his  verdict; 
but  we  shall  assume,  for  the  purposes  of  this 
opinion,  that  she  did.  This  is,  in  substance, 
all  the  evidence  upon  which  the  state  relied 
for  a  conviction.  At  the  close  of  the  testimo- 
ny the  defendant  moved  the  court  to  direct  a 
verdict  of  not  guilty,  on  the  ground  that  Mrs. 
Hunthigton  was  an  accomplice,  and  therefore 
no  conviction  could  be  bad  upon  her  uncoiTob- 
orated  testimony.  The  motion  was  overruled, 
and  the  court  submitted  the  question  as  to 
whether  she  was  an  accomplice  to  the  jury  for 
their  determination,  and  this  ruling  is  the 
principal  error  relied  upon  for  a  reversal  of 
the  Judgment. 

At  common  law,  juries  might  convict  upon 
the  testimony  of  an  accomplice  alone  If  it 
carried  conviction  to  their  minds,  although  It 
was  deemed  so  unreliable  that  the  courts  gen- 
erally advised  them  not  to  do  so  nnlef«  It  was 
corroborated  by  other  evidence.  But  the 
credit  to  be  given  to  the  testimony  of  such 
a  witness,  and  the  corroboration  necessary  to 
render  it  satisfactory,  were  matters  to  be  con- 
sidered and  determined  by  the  jury,  and,  if 
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they  were  fuUy  coiivlcced  fiiereby,  tbe  coa- 
viction  was  legal,  though  without  other  sup- 
port than  the  testimony  of  an  accomplice. 
But  in  this  state  the  rule  has  been  so  changed 
by  statute  that  the  uncorroborated  testimony 
c£  an  accomplice,  however  SBtiatactory  to  a 
Jury,  Is  Insufllcicnt  to  convict.  Section  1371, 
Hill's  Ann.  Laws,  provides:  "A  conviction 
cannot  be  had  upon  the  testimony  of  an  ac- 
complice, unless  be  be  corroborated  by  anch 
othtf  evidence  as  tends  to  connect  the  defend- 
ant wlOi  the  commission  of  the  crime,  and  the 
corrobomtlon  is  not  sufficient  If  It  merely 
show  the  commission  of  the  crime  or  the  dr* 
eumstances  of  tbe  commission.''  This  statute 
absolutely  prohibits  a  conviction  In  a  criminal 
case  upon  the  uncorroborated  testimony  of  an 
accomplice,  even  although  the  Jury  may  tte- 
Ueve  such  testimony  to  be  aitli«ly  true,  and 
that  It  establishes  the  defendant's  guilt  be- 
.yond  a  reasonable  doubt.  It  proceeds  upon 
the  the<n7  that  experience  In  the  administra- 
tion of  tl^  criminal  law  lias  shown  the  sources 
of  such  testimony  to  be  graeraliy  so  corrupt 
I  as  to  render  It  unworQiy  of  belief,  and  that 
it  is  therefore  better  as  a  matter  of  public 
policy  to  forbid  a  conviction  on  the  uncor- 
,  roborated  testimony  ot  an  accomplice,  al- 
I  though  the  guilty  may  thereby  sometimes 
escape  punialuuemt,  than  to  leave  It  poraible 
for  tbe  conviction  of  an  Innocent  person  on 
)  sncb  testimony.  Wloetiier  this  rule  of  law  Is 
I  wise  or  unwise  la  not  toe  us  to  Inquire.  It  Is 
so  written,  and  must  be  applied  by  the  cotnrt. 
As  Bald  by  Mr.  Justice  Stiaban  In  hla  opinion 
,in  the  case  <tf  State  v.  Jarvls,  18  Or.  Mi,  23 
:Pac  251:  "The  statute  baa  made  corrobora- 
tion of  an  accomplice  necessary,  bo  that  the 
court  has  no  control  over  the  subject  except 
to  apply  the  statute^  Tbe  court  lias  no  dis- 
cretion, but  Is  bound  to  ai^iy  the  statute  in- 
discriminately to  all  cases  wherevor  an  ac- 
complice appears  as  a  witness,  and  the  state's 
case  depends  solely  upon  his  uncorroborated 
testimony.  If  we  were  now  engaged  in  mak- 
ing tbe  law.  no  doubt  we  would  declare  a  dif- 
ferent rule;  but  the  principle  is  already  e8tal> 
lished  and  fixed  by  the  authorities,  and  we 
could  only  add  to  the  ancertainty  of  the  law 
by  disregarding  them,— a  thing  which  we  have 
no  right  to  do.  This  point  plainly  marlEs  the 
dtstinctiou  between  leRlstatlve  and  Judicial 
power.  »  •  •  The  legislature  might  have 
<ie(:lared  an  accomplice  mcompetcnt  as  a  wit- 
ness; but  he  may  be  a  witness,  and  the  leg- 
islature has  not  said  that  lie  shall  not  be  be- 
lieved if  uncorroborated,  but  tlint  a  conviction 
shaU  not  be  had  upon  his  testimony  unless 
there  Is  otlier  evidence  tending  to  prove  the 
defendant's  comi^icity  in  the  offense  char- 
ged." Now,  in  the  case  at  bar  it  Is  conceded 
by  the  state  that  tbei«  was  no  testimony 
whatever  fUrm  on  the  trial  tending  in  any 
way  to  connect  tbe  defendant  with  the  com- 
mission of  the  crime  cliarged,  except  that  of 
ytra.  Huntington,  and  ber  testimony  la  wholly 
uncorroborated.  If,  then,  she  was  an  accom- 
plice, within  the  meaning  of  the  statute,  it  is 


plain  tbe  evidence  was  Insufficient  to  ctmrlct, 
however  clearly  it  may  have  aho^vn  the  de- 
fendant's guUt  Tbe  legislature,  in  its  wis- 
dom, has  declared  that  no  person  shall  be 
convicted  of  a  crime  In  this  state  upon  the 
uncorroborated  testimraiy  of  an  accomplice, 
and  upon  it,  and  not  the  courts,  must  rest  the 
responsibility  for  tlie  consequences. 

The  contention  for  the  defendant  Is  that 
the  trial  court  diould  have  ruled  as  a  matter 
of  law  that  the  witness  was  an  accomplice, 
and  directed  an  acquittal,  while  the  state 
claims  tbe  questlim  was  properly  submitted 
to  the  Jury  for  their  determination.  We  un- 
derstand the  rule  to  be  that,  where  there  Is 
any  conflict  In  the  testimtMi}'  as  to  whether  a 
witness  is  w  Is  not  an  accomplice,  the  issne 
must  be  submitted  to  the  Jury,  under  pn^r 
instructions  of  the  court;  but  where  the  facts 
are  all  admitted,  and  no  issue  tliereon  is  raised 
by  the  evidence,  It  then  becomes  a  question 
of  law  for  the  court  as  to  the  effect  of  tlie 
uncontradicted  testtrntmy.  State  v.  Roberts, 
lu  Or.  1S7,  13  Fac.  880;  State  v.  Light,  17 
Or.  3oS,  21  Pac.  132;  State  v.  Jarvls.  18  Or. 
3G0,  23  Pac.  251;  Armstrong  v.  Stote  (Tci. 
Cr.  App.)  26  S.  W.  82»:  WllUams  T.  State 
(Tex.  Cr.  App.)  25  S.  W.  629.  Hera  there 
was  no  conflict  in  the  evidence  or  issue  raised 
thei-eby  as  to  the  capacity  or  knowledge  of 
Mrs.  Huntington,  or  the  part  ahe  took  in  the 
commission  of  the  crime.  Her  connection 
therewith  and  what  she  did  was  admitted, 
BO  that  the  question  presented  was  purely  oae 
of  law,  and  not  of  fiLCt,  and  the  court  erred 
In  submitting  it  to  the  Jnty.  And  It  seems 
to  OS  there  can  be  no  escape  ftom  tlie  eoncln- 
sion  that  on  tliis  record  slie  was  an  accom- 
plice of  the  defendant.  Under  all  the  au- 
thorities, one  who,  being  of  mature  years,  and 
in  possession  of  bis  ordinary  faculties^  know- 
ingly and  Toiuntarlly  co-opctates  with  or  aids 
and  assists  another  in  the  commission  of  a 
crime,  is  an  accomplice,  witbout  regard  to  the 
degree  of  his  guilt.  1  Russ.  Crimes,  49; 
Whsrt.  Cr.  Ev.  %  440;  Rice,  Cr.  Ev.  8  319; 
Bish.  Cr.  Proc.  §  1159;  Cross  v.  Pe<^le,  47 
III.  152.  The  term  Is  generally  used  in  dis- 
cusslous  involving  the  admbojibiiity  or  weight 
to  be  given  to  the  testimony  of  one  particeiis 
criuiluls  against  his  fellow.  In  such  case  the 
grade  of  guilt  is  ordinarily  unimportant,  and 
therefore  an  accou^Ilce  is  on  a^n^rlate 
term,  bwause  It  implies  nothing  as  to  grade. 
It  Is  80  used  in  the  statute.  It  ta  claimed 
that  the  case  was  pnqierly  submitted  to  the 
Jury  on  the  theory  that  Mrs.  Huntington  may 
have  been  an  Innocent  agent  of  the  defendant, 
and  therefore  not  an  accomplice,  but  there 
was  no  issue  of  tliat  kind  made  by  the  testi- 
mony. An  innocent  agent  in  this  sense  is  one 
who  does  an  unlawful  act  at  the  sollcitatloa 
or  request  of  another,  but  wIm,  from  defect 
of  understanding  or  ignorance  of  the  Inculpa- 
tory facts,  incurs  no  legal  guilt.  Blsh.  Cr. 
Iaw,  f  310.  Mrs.  Huntington  was  clearly  not 
an  agent  of  tills  Und.  She  was  a  woman  at 
matui-e  years,  In  full  possession  of  her  facnl* 
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ties,  and,  from  aught  that  appears,  of  ordinary 
InteMIgence.  She  knew  the  money  was  hand- 
ed to  her  by  the  defendant  to  be  given  her 
husband  "to  help  Kelly,"  and  what  part  fihe 
was  expected  to  take  in  the  affair.  With  full 
knowledge  of  the  purpoae  to  be  accomplished 
and  the  use  to  be  made  of  the  money,  she 
freely  and  voluntarily  underto<*  to  and  did 
aid  and  aaslst  In  the  matter  by  offering  the 
money  to  her  husband  to  corruptly  Influence 
hla  verdict.  It  may  be  true  that  she  was  In- 
duced by  the  promise  of  some  pecuniary  re- 
ward to  herself  to  participate  in  the  scheme 
without  fully  realizing  the  enormity  of  the 
offense;  bat  she  must  have  known  she  was 
doing  wrong,  or  at  least  cannot  plead  igno- 
rance of  the  law  as  an  excuse  for  her  conduct. 
She  knew,  or  is  conclusively  chargeable  with 
knowledge,  that  the  transaction  in  which  she 
was  engaged  was  a  crime,  and  that  her  co- 
operation was  necessary  to  its  commission. 
Without  Iier  active  co-operation,  it  could  not 
have  l>een  committed,  because  she  waa  the 
only  means  of  communication  between  the  de- 
fendant and  her  husband.  No  offer  to  bribe 
him  was  made,  except  through  her;  and.  un- 
der these  circumstances.  If  she  was  not  an  ac- 
complice, the  crime  charged  was  not  commit- 
ted. Tlic  aubmlssicHi  to  the  jury  of  the  ques- 
tion as  to  whether  Mrs.  Huntington  was  an 
accomplice  was  equivalent  to  aliowing  them 
to  decide,  in  effect,  whether  the  statute  should 
he  enforce<l  or  suspended,  as  In  their  judg- 
ment would  best  promote  the  ends  of  Justice, 
and.  In  view  of  the  section  above  quoted,  was 
an  evasion  of  a  duty  Incumbent  upon  the 
court.  The  statute  is  binding  both  on  courts 
and  Juries,  and  its  provisions  cannot  be  evad- 
ed, however  wholesome  the  result  might  be 
In  a  particular  case,  by  submitting  to  a  Jury 
the  question  as  to  whether  a  witness  is  an  ac- 
complice,  when  no  such  issue  of  fact  la  raised 
by  the  tcstiiiiony.  From  these  conclusions  it 
follows  that  we  have  no  alternative  under  the 
law  but  to  reverse  the  Judgment,  and  It  Is 
so  ordei'ed. 


STATE  V.  KELLY. 

(Sapreme  Gonrt  of  Oregon.    Nov.  11.  1895.) 

Jdrt— Bias— Crimiral  Law—  Trial—  Excll'sioh 
OP  Jury  Pexdino  Preliminauv  E.\a5ijnation 

AS  TO  THE  ADMiaslBlLlTT  OP  A  CoX CESSION. 

1.  A  juror  testifying  on  voir  dire  examina- 
tion that,  from  rvading  newspaptT  rpimrts  of  the 
case,  he  had  formed  and  expressed  somo  opin< 
loQ.  but  tlmt  his  opinion  was  not  fixed,  and  would 
not  iiiflucnit'  his  vcnlitt,  is  (-(iniiH-tfiit. 

2.  Whether  the  jtiry  shnll  be  pxclnripfl  pend- 
ine  the  preliminary  namination  as  to  the  admls* 
Miiiility  »f  a  confi-Mion  is  within  the  discretitm 
of  tlie  trial  cuiu-L 

Appeal  from  circuit  coort,  Multnomalt  conn* 
ty;  T.  A.  Stci)henR,  Judge. 

Joseph  Kelly  wm  convicted  of  murder,  and 
apiieals.  Attirmed. 

John  C.  Caples  and  John  DltchlKim,  tcr  ap- 
pellant. W.  T.  Hnme,  Dlst  Atty.,  Cor  the 
State. 


BEAN,  C.  J.  The  defendant,  having  been 
convicted  of  the  crime  of  murder  In  the  sec- 
ond degree,  brings  this  appeal,  assigning  as 
error  the  decision  of  the  court  overruling  his 
challenge  to  certain  Jurors  for  actual  bias, 
and  its  refusal  to  exclude  the  Jury  from  the 
conrt  room  during  the  preliminary  hearing 
before  the  court  to  determine  the  admissibility 
of  an  alleged  confession  offered  In  evidence  by 
the  prosecution.  Upon  the  examination  of 
the  Jurors  challenged  on  their  voir  dire,  each  of 
them  testified  that  he  had  read  what  purport- 
ed to  be  the  facts  of  the  case  in  the  newspa- 
pers; that,  from  such  reading  and  what  he 
heard,  he  had  formed  and  expressed  some 
opinion  upon  the  merits;  but  that  it  was  not 
fixed,  and  would  not  Influence  his  verdict  If 
taken  as  a  Juror.  Under  these  clpcumstanccs, 
there  was  no  reversible  error  in  overruling  the 
challenge.  This  question  has  been  so  often 
and  thoroughly  examined  by  the  conrt  that  It 
la  unneceasary  to  do  more  at  this  time  than 
refer  to  the  opinions  In  the  following  cases: 
State  V.  Tom,  8  Or.  177;  Kumll  v.  Southeni 
Pac.  Co.,  21  Or.  505,  28  Pac.  637;  State  v. 
Ingram,  23  Or.  434.  31  Pac.  1049;  State  v. 
Brown  (Or.)  41  Pac.  1042. 

The  next  point  made  by  the  defendant  Is 
that  the  court  erred  In  overruling  his  motion 
to  exclude  the  Jurj*  from  the  court  room  dur- 
ing the  preliminary  hearing  before  the  court 
as  to  the  competency  of  a  certain  alleged  con- 
fession which  the  court,  after  the  hearing,  re- 
fused to  admit  In  evidence,  becHuse  it  was 
obtained  by  undue  Influence  and  improper  In- 
ducements held  out  to  the  defendant  by  those 
in  authority.  This  Is  a  new  question  here, 
but  we  understand  the  practice  In  the  trial 
courts  has  generally  been  to  conduct  such  ex- 
amination in  the  presence  of  the  Jury;  and,  in 
our  opinion,  the  (luestlon  as  to  whether  ft  shall 
be  so  conducted  ot  otherwise  should  be  left 
to  the  sound  discretion  of  such  courts.  The 
coraiiotency  and  admissibility  of  confessions, 
like  other  testimony.  Is  for  the  conrt  to  deter- 
mine; but,  when  admitted,  their  weight  and 
credibility  is  for  the  Jury  alone,  and  hence 
It  Is  necessary  that  the  Jury  should  be  put  In 
possession  of  all  the  circumstances  surround- 
ing the  making  of  an  alleged  confession  to  en- 
able thein  to  Intelligibly  determine  the  weight 
and  credibility  to  which  It  Is  entitled.  A  con- 
fession, to  be  admitted,  must  have  been  freely 
and  voluntarily  made.  When  offered  In  evi- 
dence, the  question  whether  it  was  so  made  la 
to  be  decided  primarily  by  the  presiding  Judge, 
but  hla  decision  is  not  conclusive  upon  the 
Jury  as  to  the  weight  or  credibility  to  be 
given  to  such  evidence.  If,  upon  the  whole 
testimony,  they  believe  It  was  not  the  free 
and  voluntars'  act  of  the  defendant,  they  have 
a  right  to  exclude  it  entirely  in  their  consid- 
eration of  the  cnse.  Tlierefore,  If  the  pre- 
liminary examination  Is  not  held  in  the  pres- 
ence of  the  Jury,  and  the  court  admits  the 
confession  in  evidence,  the  wliole  testimony 
as  to  the  circumstances  under  which  it  was 
made  must  be  gone  over  again  before  the 
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Jury;  and  whether  thte  course  sbonld  be  pur- 
sued, or  the  preliminary  examination  had  In 
the  presence  of  the  jury,  In  the  first  Instance, 
may  be  safely  Intrusted  to  the  sound  discre- 
tion of  the  trial  court.  Cases  may  arise,  tt 
Is  true.  In  which  the  ends  of  Justice  might  be 
beat  subserved  by  conducting  the  examination 
without  the  hearing  of  the  Jury,  bat  the  neces- 
sity for  such  precaution  must  be  left  to  the 
enlightened  discretion  of  the  presiding  judge 
to  determine. 

The  argument  that,  if  the  preliminary  hear* 
log  is  had  In  the  presence  of  the  Juty,  they 
will  ordinarily  learn  the  nature  of  the  confes- 
sion, and  be  Influenced  thereby  In  arriving  at 
a  verdict,  although  the  court  may  refuse  to 
admit  It  In  evidence,  is  based  upon  an  unwar- 
ranted assumption  of  the  Ignorance  and  In- 
competency of  the  Jury.  During  such  an  ex- 
amination they  are  but  silent  spectators,  who 
necessarily  understand  that  out  of  its  resolts 
something  may  or  may  not  come  before  them 
as  evidence  and  that,  until  the  court  rules,  the 
question  Is  for  Its  consideration,  and  not  t(x 
theirs.  In  the  Judgment  of  the  law,  Juries 
are  deemed  capable  of  that  amount  of  discrim- 
ination. It  would  be  Impossible  to  conduct  a 
Jury  trial  on  any  other  principle.  In  this  as 
In  most  other  cases  where  evidence  is  offered 
and  objected  to,  it  is  generally  imposdble  for 
the  court  to  determine  its  admlsslUIlty  with- 
out the  objection  itself,  the  argum^t  of  coun- 
sel, or  the  offer  to  prove,  disclosing  to  some 
extent  at  least  Its  nature;  and  the  law  as- 
sumes that  faxon  are  competent  to  disregard 
whatever  Is  heard  at  each  a  time,  and  not 
admitted  as  evidence  for  their  oonsldcratiott. 
Experience  has  shown  snch  to  be  the  case, 
and  upon  this  assumption  the  law  proceeds. 
The  defendant  cites  In  support  of  his  position 
Hall  V.  State.  65  Ga.  36;  Ellis  v.  State,  65 
MlSB.  44,  3  South.  188;  and  Garter  v.  State, 
87  Tex.  362.  In  the  Georgia  case  what  Is  said 
upon  this  Question  Is  mere  dictum,  and  the 
writer  of  the  opinion  failed  to  note  a  previous 
deddon  of  the  same  court  (Holsenboke  v. 
State,  ^  Ga.  43)  where  the  pohit  was  direct- 
ly made  and  ruled  to  the  contrary.  And  In 
the  Bubseqnent  cases  of  Wo<dfidk  v.  State,  81 
Ga.  551,  8  S.  E.  724,  and  Fletcher  v.  State,  90 
Ga.  468,  17  S.  E.  100,  the  court  took  occadon 
to  so  explain  the  Hall  Case,  and  to  announce 
what  we  conceive  to  be  the  true  rule,— that 
it  is  within  the  discretion  of  the  trial  court  to 
say  whethor  the  Jury  shall  remain  or  retire 
while  such  preliminary  testimony  Is  being  tak- 
en. In  Fletcher  v.  State,  00  Ga.  468, 17  S.  B. 
100,  Mr.  Chief  Justice  Bleckley  said:  "Touch- 
ing the  practice  of  retiring  the  Jury,  the  strict 
letter  of  Hall  v.  State,  supra,  Is  not  good  law. 
Though  approved  arguendo  in  McDonald  t. 
State,  72  Ga.  55,  it  has  Bioce  been  toned  down 
in  WooUolk's  Case,  SI  Ga.  664,  565,  8  S.  E. 
724,  and  the  true  rule  announced  to  be  that 
the  question  whether  the  Jury  shall  be  retired 
or  not  Is  one  resting  in  the  sound  discretion 
of  the  court."  In  the  Mississippi  and  Texas 
cases  the  judgments  were  reversed  upon  other 


polnta,  and  the  question  as  to  the  proper  jffae- 
tice  in  conducting  the  prelimlnaiy  examina- 
tion to  determine  the  admissibility  of  confes- 
Aona  seems  not  to  have  been  necessary  to  a 
deddon  In  either  Instance.  We  have  been 
imable  to  And  that  the  question  has  arisen  in 
any  of  the  other  states  except  Ohio,  Alabama, 
and  Nebraska,  and  in  these  the  courts  have 
held  that  the  propriety  of  conducting  the 
exandnation  In  or  out  of  the  presence  of  the 
Jury  must  be  left  to  the  sound  discretion  of 
the  trial  court.  Lefevre  r.  State  (Ohio)  35  X. 
£.  52;  Mose  (a  slave)  v.  State,  3G  Ala.  211; 
Shepherd  v.  State  (Neb.)  47  N.  W.  111&  In  this 
state  the  rule  prevails  that  such  Inquiry  as  to 
the  admlssibUlty  of  dying  declarations  may  be 
conducted  in  the  hearing  or  presence  of  the 
Jury,  or  otherwise,  as  the  discretion  of  the 
Judge  may  dictate  (Stete  v.  Shaffer,  23  Or. 
555,  32  Paa  545);  and  no  good  reason  can  be 
snfsested  why  a  dlfferoit  practice  should  pre- 
vail aa  to  conf  easlons. 

There  being  no  error  in  the  record,  the  Jndg- 
m^t  Is  affirmed. 


CONNELL  V.  McIX)UGHLIN. 

(Supreme  Court  of  Oregon,    Nov.  11,  1895.) 

PkIKCJPAL  AHD  AoBNT — AUTBOKITT  TO  EXBCCTB 
NOTB— FHB8UMPTION— UHWILLIKO  WlTMBSS. 

1.  An  agent  aathoiized  to  manage  and  dis- 
pose of  a  sash  and  door  manufacturing  plaot 
has  no  authority  to  execute  a  note  in  the  name 
of  bifi  principal  m  payment  for  lumber,  it  not  ap* 
peering  when  the  lumber  was  purchased,  or  that 
it  was  for  the  benefit  of  the  principal. 

2.  Where  the  authority  of  an  alleged  agent 
to  execute  the  note,  in  an  action  thereon  againtit 
the  principal,  is  in  issue,  the  failure  of  the  agent, 
who  was  an  unwilling  witness,  to  produce  his 
power  of  attorney,  does  not  of  itself  raise  a  pre- 
sumption that  he  was  authorized  to  execute  the 
note. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; H.  Hurley,  Judge. 

Action  by  Samuel  Connell  against  Martha 
E.  McLougblln.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

A.  L.  Veasle,  for  appellant  Albert  Abim- 
faam,  tea  respondent 

MOORE,  J.  nils  Is  an  aetitm  to  lecovw  up- 
oa  a  promissory  note  alleged  to  have  been  ex- 
ecuted by  an  agent  of  the  d^endant  Ttie 
tacts  are  that  one  E.  McLpnghUn,  being  the  les- 
see certain  premises  in  the  ci^  of  PwOand, 
owned  a  building  thereon,  in  wbldi  he  op* 
erated  a  sash  and  door  fiactory  vatxlee  the 
firm  name  and  style  of  the  Portland  Docv  & 
Lumber  Company;  that  on  June  7,  18S8,  for 
tiie  expremed  coDsldaatlon  of  ^,000,  be  ex- 
ecuted a  bill  of  sale  to  his  mother,  the  defend- 
ant In  wtddi  he  asrigned  all  his  right  title, 
and  Interest  In  and  to  said  bolldlng,  and  also 
tianffifeEred  to  her  all  tiie  madilnery,  tooia,  and 
furniture  thneln,  together  with  the  stock  of 
menhandise  and  material  on  band,  which  bill 
of  sale  was  duly  recorded  on  the  day  suc- 
ceeding ite  execution;  that  McLon^illn  took 
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a  power  of  at'.omey  from  bis  mother,  author- 
izing him  to  dispose  of  the  property  so  trans- 
ferred to  her,  and  conthiued  to  operate  the 
factory  for  her  under  the  same  flrrn  name; 
that  one  E.  S.  Bryant,  having  furnished  to 
said  firm,  for  use  In  the  factory,  lumber  and 
materials  of  the  reasonable  value  of  ?452.21, 
McLougWIn,  on  June  7th  of  that  year,  as  erl- 
d«iee  of  the  amount  due  Bryant,  executed  to 
him  a  prwnlaBory  note,  payable  in  thre» 
months,  and  signed  the  same,  "Portland  Door 
&  Lumber  Co.,  per  B.  McLoughlln,  Manager"; 
that  Bryant,  In  consideration  of  ?300  to  be 
paid  to  him  If  tbe  amount  due  thereon  could 
be  collected  from  the  defendant,  assigned  It 
before  maturity  to  the  plaintiff,  who  alleged 
In  bis  complaint  the  necessary  facts  to  show 
that  he  was  the  owner  and  holder  thereof. 
Hie  defendant  denied  the  material  allegations 
of  the  complaint,  and  upon  a  trial  of  the  Is- 
sues thas  joined  the  plaintiff  introduced  his 
evidence,  and  rested,  whereupon  the  defend- 
ant moved  the  court  for  a  nonsuit,  which, 
being  denletl,  a  verdict  was  rendered  for  tbt 
plaintiff,  and  from  the  Judgment  thereon  the 
defendant  appeals. 

It  Is  contended  that  the  plaintiff  failed  to . 
introdnce  any  evidence  tending  to  show  Mc- 
TxiuglUIn's  authority  to  execute  the  note  for 
the  deft'ndant,  and  that  the  court  therefore 
erred  in  denying  the  motion  for  a  nonsuit. 
The  existence  of  an  agent's  authority  depends 
upon  the  Intention  of  his  principal,  and  is 
purely  a  question  of  fact.  Glenn  v.  Savage, 
14  Or.  567,  13  Pac.  442.  If  there  be  any  dis- 
pute as  to  the  fact  in  Issue,  It  is  clearly  a 
question  for  the  Jury;  or,  if  there  be  no  dis- 
pute aa  to  the  facts,  but  there  may  reasonably 
be  a  difference  of  opinion  as  to  the  Inferences 
and  conclusions  deducible  therefrom,  It  is  the 
province  of  the  jury  to  determine  tlie  ques- 
tion. Goshom  V.  Smith,  02  Pa.  St.  435;  Her- 
t>ert  T.  T>ufur,  2:i  Or.  402,  32  Pac.  302;  Hedln 
V.  Hallway  Co.,  26  Or.  155,  37  Pac.  540.  The 
wItD«^  Bryant  testified  that  when  he  accept- 
ed the  note  he  supposed  Mclioughlln  was  a 
member  of  the  Portland  Door  &  Lumber  Com- 
pany, and  tliat  he  did  not  know  the  defend- 
ant, nor  had  ever  heard  of  her,  while  McT-ough- 
lln  teatiiied  that  his  power  of  attorney  only  au- 
thorized him  to  dispose  of  the  property,  stoct, 
and  material,  and  tliat  he  had  no  direct  au- 
thority from  his  mother  to  execute  the  uote. 
Assuming  that  a  conclusion  could  be  T)ased 
upon  a  want  of  proof,  and  that  It  might  rea- 
sonably be  Infrrred  that,  while  the  jwwer  of 
attorney  did  not  authorize  MeliOughlln  to  ex- 
ecute notes  for  his  mother,  he  acquired  such 
authority  by  some  other  means,  and  that,  al- 
though the  power  to  ao  so  was  not  directly 
conferred.  It  was  clearly  Implied,  such  an  In- 
foi-enre  would  not  authorize  the  court  to  sub- 
mit the  question  to  the  jury,  for  the  infer- 
ence 80  dedut  eil  could  not  be  of  greater  weight 
than  a  positive  declaration  by  Mcr^ughlin 
that  lie  had  authority  to  execute  notes  for  his 
motber,  In  tlie  absoice  of  any  proof  that  she 
knowingly  acQuicsced  la  such  statemeDts,  If 


made  by  him.  The  rule  Is  well  established 
that  the  authority  of  an  agent  cannot  bo  proved 
by  his  own  statements  that  he  Is  such,  In 
the  absence  of  evidence  that  the  principal 
knowingly  acquiesced  In  such  declarations. 
Graves  v.  Horton  (Minn.)  S-l  N.  W.  508;  Hatch 
V.  Squires,  11  Mich.  185;  Streeter  v.  Poor,  4 
Kan.  412;  Railway  Co.  v.  KInman,  49  Kan. 
627,  31  Pac.  120.  The  authority  of  one  per- 
son to  act  for  another  rests  upon  the  Intention 
of  the  principal  to  be  boirad  by  the  acts  and 
contracts  of  his  agent.  In  controversies  be- 
tween the  princIiMil  and  his  agent  this  Inten- 
tion may  be  proved  by  the  written  commis- 
sion conferring  the  power,  or  by  acts  or  dtn'la- 
ratlons  of  the  princliial  in  acknowledgment  of 
the  agent's  authority;  while  In  actions  be- 
tween the  principal  and  thlnl  persons,  growing 
out  of  their  contracts  with  his  agent,  the  In- 
tention of  the  principal  may  be  proved  In  the 
same  maiuier  as  in  controversies  between  him 
and  his  agent,  and.  In  addition  thereto.  It  may 
l>e  Infen-ed  from  apparent  authority,  by  prov- 
ing that  the  principal  knowingly  permitted  the 
agent  to  assume,  or  that  he  held  the  agent  out 
to  the  public  as  possessing,  the  necessary  pow- 
er; and  hence  the  validity  of  a  contract  mnde 
with  an  agent  and  tbe  right  of  action  founded 
on  Its  hi*oaeh  grow  out  of  the  intention  of 
the  princiijal  to  be  bound  by  the  act  of  his 
agent,  A  principal  Is  bound  by  wliatever  his 
agent  may  lawfully  do  within  the  scoiHi  of 
the  power  conferred,  and  uiwn  the  theory  that 
where  a  right  Is  conferred  the  power  Is  also 
granted  without  which  the  right  Itself  cannot 
exist  this  scope  Includes  whatever  the  agent 
may  necessarily  do  In  the  perfonnance  of  the 
particular  act  expressly  authorized.  Law  v. 
Stokes,  32  N.  J.  Tjiw,  249.  "The  authority  of 
an  agent,"  says  Andrews,  J.,  In  Walsh  v.  In- 
surance Co.,  73  N.  Y,  5,  "Is  not  only  tliat  con- 
ferred upon  him  by  his  commission,  but  also, 
as  to  third  persons,  that  which  he  Is  held  out 
as  possessing.  The  principal  Is  often  bound 
by  the  act  of  his  agent  In  excess  or  abuse  of 
his  actual  authorltj-,  but  this  Is  only  true  be- 
tween the  principal  and  third  persons,  who, 
believing  and  having  a  right  to  believe  that 
the  agent  was  acting  within,  and  not  exceed- 
ing, his  authority,  would  sustain  loss  If  the 
act  was  not  considered  that  of  the  pi'lncliwil." 
The  principle  announced  in  this  case  carries 
the  doctrine  of  liability  to  the  very  Terge, 
and  proceeds  upon  the  estoppel  of  the  prin- 
cipal, founded  upon  the  familiar  theory  that, 
where  one  of  two  Innocent  persons  must  suf- 
fer from  the  act  of  a  third,  he  who  first  trust- 
ed such  third  person,  and  placed  In  his  hands 
the  power  whirh  enabled  him  to  do  the  ac 
or  permitted  him  to  ccmmit  the  wrong,  must 
bear  the  loss.  But  before  the  application  of 
this  rule  of  law  can  be  Irvoked,  two  imiiortant 
facts  must  be  clearly  established:  First,  the 
principal  must  have  hMd  the  ngent  out  to  the 
public  in  other  Instances  as  iiosscsslng  siitb- 
clent  authority  to  embrace  the  particular  act 
In  question,  or  knowingly  acquiesced  In  the 
agent's  assertion  of  the  requisite  authority; 
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and,  second,  the  party  deaUns  with  Bodi  agent 
must  have  had  reason  to  heUer^  and  must 
have  believed,  that  the  agent  possessed  the 
neceasaiT  authority.  These  two  facts  must 
always  be  established  to  render  the  princi- 
pal liable  tw  the  act  of  bis  agent  In  excess 
or  abuse  of  bis  authority,  for  any  person 
dealing  with  an  agent  does  so  at  Us  peril, 
and  the  burden  foils  upon  him  to  sbow  that 
the  agmt  possessed  the  necessary  authority. 
Anderson  r.  Klssam,  35  Fed.  090.  When 
Bryant  acc^ted  the  note  be  suivosed  Mo- 
Lougblln  was  a  member  of  the  firm,  and  as 
such  had  authority  to  execute  It;  and  at  that 
time,  never  having  heard  of  or  known  the 
defoidant,  he  bad  no  reason  to  believe,  nor 
did  he  believe,  from  any  knowledge  doived 
from  her  acts,  that  she  was  holding  her  son 
out  to  the  public  as  possessing  authority  to 
execute  notes  for  her;  and  It  having  been 
assigned  by  Bryant  to  Gonnell  as  trustee  tct 
him  the  plalntlflTs  right  of  action  cannot  be 
superior  to  that  of  his  assignor;  and  hence 
It  fonows  that  If  the  defendant  Is  liable  at 
all  it  must  be  In  ctusequence  of  the  express 
power  delegated  to  the  agent.  Bickford  v. 
Menler,  107  N.  T.  490,  14  N.  E.  438.  No  evl- 
dence  of  an  express  grant  of  power  from  the 
defendant  to  her  son  to  execute  notes  for  her 
was  Introduced  at  the  trial,  but  the  authority 
so  to  do  is  sought  to  be  inferred  from  the 
proof  at  other  facts  which  show  that  Mc- 
Lou^lbi,  after  the  bill  of  sale  was  executed, 
continued  to  opemte  the  factory  tar  bis  moth- 
er, who  furnished  him  money  for  tiiat  pur- 
pose; that  he  paid  off  smne  of  the  debts  ot 
the  old  firm  with  merchandise,  which  was 
transferred  to  the  defendant,  and  offered  to 
pay  Bryant  In  the  same  manner;  and  that  he 
procured  from  other  factories  building  ma- 
terial, which  he  shipped  to  patrons  of  the 
Portland  Door  &  Lumber  Company,  and  there- 
by made  prints,  in  which  bis  mother  bad  no 
interest  Cimcedlng  that  MffLoi^lblln  had  au- 
thority from  his  mother  to  do  the  acts  estab- 
lldied  by  the  evldoice,  can  it  be  Infrared  from 
the  proof  of  such  acts  that  she  also  gave  him 
powo:  to  execute  notes  for  her?  "Wboi  the 
authority  to  execute  or  Indorse  a  negotiable 
Instrument,"  says  Mr.  Danld  In  his  work  on 
Negotiable  Instruments  (4th  Ed,  {  292),  "Is 
sought  to  be  deduced  from  an  agency  to  do 
certain  othra  acts,  it  must  be  made  to  appear 
afBrmatlvely  that  the  signing  or  Indorsnnait 
<^  such  an  instrument  was  within  the  general 
ot^ects  and  purposes  of  the  authority  which 
was  actually  conferred.  And  In  Interpreting 
the  authority  of  the  agent,  It  Is  to  be  stcicUy 
construed."  An  agent  employed  to  make 
purchases  cannot  give  a  negotiable  note  In 
which  his  principal  will  1>e  liable.  Brown  T. 
Parka-.  7  Allen,  337;  Taher  v.  Cannon,  8 
Mete.  (Mass.)  450;  Webbor  v.  College,  23 
Pick.  30U.  An  agent  employed  to  manage  a 
store  has  no  authority  in  consequence  of  such 
ai^ency  to  make  or  Indorse  notes  in  the  name 
of  hiB  principal.  Smith  v.  Gibson,  0  Blacfcf. 
30U.    "The  power  of  binding  by  promissory 


n^tlable  notes,"  soys  Hubbard,  X,  In  Paige 
V.  Stcme,  10  Mete.  (Mass.)  100.  "can  be  con- 
ferred <Hily  by  the  direct  uithority  of  the  party 
to  be  bound,  with  the  single  exception  wbete, 
by  necessary  implication,  the  duties  to  be 
performed  cannot  be  disduurged  without  the 
exercise  of  such  a  power.  To  facilitate  the 
biulness  of  note  making,  and  thus  affect  the 
Interest  and  estates  of  third  persons  to  on 
indefinite  amount.  Is  not  within  the  object  and 
Intent  of  the  law  regulating  the  common  du- 
ties of  principal  and  agent  Neitiiw  Is  the 
power  to  be  implied  because  occasionally  an 
Instance  occurs  In  which  a  note  so  made 
should,  In  equity,  be  paid."  It  has  been  h^ 
that  an  agent's  authority  to  execute  unlia- 
ble paper  will  be  implied  wheu  a  note  has 
been  given  tar  goods  or  material  necessary  to 
the  transaction  of  the  ivlnclpal's  business 
(Odiome  v.  Maxc^,  13  Mass.  177),  but  In  such 
cases,  in  ordn  to  bold  the  principal  liable.  It 
must  appear  that  tiie  purcbases  w«e  made 
for  hiB  benefit,  or  autbrqised  by  hhn  (Smith 
V.  Gibson,  supra).  In  the  case  at  bar  the 
evtdoice  does  not  sbow  whether  Bryant  fur- 
nished the  materials  constituting  the  consld- 
oation  for  the  note  before  or  after  the  bUl  of 
sale  was  executed,  or  that  they  were  for  the 
use  or  benefit  of  the  defendant  or  authorized 
by  her.  It  follows  that  McLoughUn,  as  man- 
ager of  the  sash  and  door  factory,  did  not  have 
power  to  bind  his  principal  1^  the  execntlcm 
of  the  note,  nor  can  sudi  authority  be  In- 
ferred from  the  i»oof  of  facte  by  which  It  Is 
sought  to  be  established. 

The  counsel  for  the  respondent  contends.  In 
his  argument,  that  McLougblln,  as  a  witness 
for  the  plaintiff,  was  unwilling  and  hostile, 
and  tiiat,  having  fbiled  to  produce  ttie  power 
of  attorney  from  his  mother.  It  must  be  pre- 
sumed that  If  the  instrument  hod  been  In 
evidence.  It  would  have  established  his  au- 
thority to  execute  the  note.  The  tdll  of  «k- 
ceptions  does  not  sbow  that  any  previous  de- 
mand had  been  made  to  produce  the  power 
of  attorney,  and  tills  witness  testified  tint 
It  had  been  at  one  time  in  his  possesBlon,  but 
that  he  did  not  know  where  It  was,  or  to 
whom  he  had  dellvoed  It,  and  that  It  did  not 
contain  such  authority.  Had  the  ^alntlfl 
made  a  prima  fade  case  from  the  production 
of  oflior  «vldaice  sufflelrat  by  itself  to  tmp- 
port  the  Judgmoit,  the  failure  to  jwodnoe  the 
power  of  attwney  would  raise  a  presumptliai 
that  it  contained  the  necessary  autiiorlty;  hut 
this  presumption  does  not  relieve  the  plalntifl 
altogether  from  the  burdm  of  iwovlng  his 
case.  Had  other  evidence  of  the  cmtents  of 
the  power  of  attorney  been  Introduced,  from 
which  It  anwared  that  sufficient  authmlty 
hod  been  deleisated  to  warrant  the  execotim 
of  the  note,— assuming  that  McLougbllo  stood 
In  the  relation  of  an  adverse  party  at  the 
trial,— the  presumptl<m  invoked  might  be  In- 
dulged. Lawson,  Pres.  Bv.  137;  2  Whort 
Ev.  {  1208;  Life  ft  Fire  Ins.  Co.  v.  Mechanic 
Fire  Ins.  Co.,  7  Wend.  31;  Tbayw  v.  Insur- 
ance Co.,  10  Pick.  32U;  Gage  v.  Parmelee,  87 
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ni.  829:  Did  V-  Ranwar  Co.,  37  Mo.  Appu 
454. 

A  careful  examlnatUm  of  tiie  erlOence  intro- 
daced  lea^  as  to  bellere  tlmt  it  telled  to 
show  any  aatliorlty  on  tlie  part  of  ttae  agrat  to 
execute  the  note  foe  bis  prindiial,  and  tint 
tbe  court  «red  In  denying  the  motloD  for  a 
noDBuit^  for  which  reason  tbe  Judgment  Is  re- 
versed, and  a  new  trial  ordered. 


SCHOOL  DIST.  NO.  2  OP  MULTNOMAH 

COUNTY  V.  LAMBERT,  GouDty  Treasnrer. 

(Supreme  Court  of  Oregon.    Not.  4,  18^.) 

ScBooL  Districts — Appobtiosmsst  op  School 
FoNi>8 — Ddtirs  or  Couktt  Sdpbhintesdent 
—Ministerial  Act. 

1.  HUl's  Ann.  Laws,  }  2G26,  as  amended  by 
Laws  181*3,  p.  25,  provides  that  when  the  limits 
of  any  city  are  changed  the  limits  of  the  school 
districts  therein  shall  be  deemed  to  have  been 
chaitsed  so  as  to  conform  to  tbe  new  limits  of  the 
city.  Section  '2aSdO,  as  amended  by  Lows  1889, 
p.  116,  provides  that  when  changes  are  made  in 
any  school-district  boundaries  the  boards  of  di- 
rectors shall  make  an  equitable  diviBion  of  the 
assets  and  liabilities,  etc.  Held,  that  tlie  county 
superintendent  alone  had  no  right  to  make  a  di- 
TisioD  of  assets  of  the  district  divided  by  Laws 
1895,  p.  442,  changing  the  bonndariei  of  the  dty 
of  Portland,  ai  that  was  the  dnty  of  the  boards 
of  directora. 

2.  Hill's  Ann.  Laws,  {  2500,  as  amended  by 
Laws  1889,  p.  116,  provides  that  funds  arising 
from  the  five-mill  county  school  tax  or  the  ir- 
redndble  state  school  fund  shall  be  divided  in 
proportion  to  the  number  of  persons  between  the 
ages  of  4  and  20  years  who  are  actual  residents 
of  the  district  at  the  time  of  a  division  thereof. 
Held,  that  mandamus  would  not  lie  to  compel  a 
vaanty  treasurer  to  pay  the  amount  apportioned 
to  a  new  school  district,  formed  by  division  of  an 
old  oQe.  where  the  alternative  writ  failed  to  show 
the  number  of  children  in  both  districts,  and  it 
did  not  appear  that  tbe  number  of  childrm  in  the 
new  district  were  originally  enrolled  and  enumer- 
ated in  the  original  district. 

3.  Where  the  act  of  the  county  superintend- 
ent of  schools  in  drawing  an  order  apportioning 
school  funds  is  ministerial  only,  the  county  treas- 
urer is  not  piecluded  from  questioning  the  right 
of  such  county  superintendent  to  issue  the  order. 

Appeal  trom  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Petition  for  mandamua  by  scbool  district 
Na  2  of  MultacHuab  county  against  A.  W. 
Lambert,  treasure  of  Mnltn<unah  county,  to 
compel  tbe  payment  of  certain  moneys  to 
said  district  It  was  adjudged  that  a  per- 
emptuT  writ  Issue,  and  det«idant  appeals. 
Reversed. 

M.  C  Oeoige,  for  appellant.  George  H. 
'Vnniama,  for  respcmdent. 

MOORE,  J,  This  la  a  mandamus  proceed- 
ing to  compel  the  treasurer  of  MoltDomab 
county  to  pay  an  order  drawn  npon  him  by 
the  county  school  superintendent  in  favor  of 
a  district  clerk.  The  facts  are  that  on  May 
24,  181^,  the  legislative  aafiembly,  by  an  act 
which  took  effect  on  that  day.  changed  the 
boundaries  of  the  city  of  Portland  bo  that  a 
part  of  the  territory  formerly  wltliln  the  city 
limits  was  excluded  therefrom,  and  by  opera- 


tion f>C  law  tbe  boundaries  ot  8cbo61  district 
No.  1  were  also  altered  to  conform  to  tbe 
amended  limits  of  tba  dty;  that  three  days 
after  said  act  toob  effect  the  county  superin- 
tendent established  a  new  actuxA  district, 
which  he  designated  as  Na  2,  the  boundaries 
of  which  Included  all  the  territory  cut  ofE 
from  district  No.  1,  and  some  uninhabit- 
ed and  unorganized  terrltmr  adjoining  there- 
to; that  on  the  6th  day  of  the  succeeding 
month  schocd  district  No.  2  was  duly  organ- 
ized, and  L  B.  Chapman,  having  been  dected 
cleHc  thereof,  notified  the  county  superintend- 
ent that  the  number  of  persons  betwew  the 
ages  of  4  and  20  years  who  were  actual  resi- 
dents of  said  district  at  the  time  of  the  di- 
vision was  150,  whereupon  that  c&osr,  after 
apportioning  the  acbxxA  funds  In  the  county 
treasury  among  the  several  achocfl  districts 
of  his  county,  drew  an  order  for  school  dis- 
trict Na  2  on  tl»  county  treasurer  for  the 
sum  of  ¥930  in  fftvor  of  Chaiman,  who,  being 
refused  payment  thereof  upon  demand,  sued 
out  an  alternative  writ  of  mandamus  requir- 
ng  tbe  defendant  to  pay  said  order,  w  show 
he  cause  of  his  omission  to  do  so.  The  de- 
endant,  for  bis  return,  after  denying  the  ma- 
terial averments  of  the  writ,  alleged  that 
there  were  no  funds  which,  undta:  the  law, 
could  be  apportioned  by  the  school  supertat- 
tendent  to  school  district  No.  2,  and  no  funds 
in  his  hands  out  of  which  he  could  pay  the 
order  in  question;  that  the  fund  Intended  to 
be  reached  by  said  order  was  a  portion  of  the 
school  funds  which  should  have  been  appor- 
tioned to  school  district  Na  1;  that  on 
March  13,  188G,  the  dark  of  tbe  latter  dis- 
trict, pursuant  to  law,  filed  In  the  office  of 
the  county  superintendent  the  annual  census 
report,  containing  the  names  ind  ages  ot  all 
children  over  4  and  under  20  years  of  age  re- 
elding  therein,  from  which  it  appeared  that 
the  number  of  such  persons  was  19,471;  that 
without  warrant  of  law,  and  In  the  absence 
of  any  census  of  the  children  of  school  age 
residing  In  district  Na  2,  the  coun^  superin- 
tendent, under  the  pretense  that  there  were 
150  such  children  reaiding  therein,  illegally 
attempted  to  award  to  said  district  f9B0  out 
of  the  school  fund  of  district  No.  1,  which 
district  notified  him  that  he  would  be  held 
jierFonally  responsible  if  he  paid  upon  sldd 
order  any  part  of  the  fund  to  which  It  was 
entitled;  and  that  school  district  No.  2  was 
not  entitled  to  any  part  of  tbe  school  fund  in 
bis  hands.  These  averments  were,  by  stipu- 
lation of  the  paities,  deemed  denied,  and  the 
court,  upon  the  Issr.es  thus  made,  and  an 
agreed  statement  of  facts,  found  for  the  plain- 
tiff as  to  the  facta,  and,  as  conclusions  of 
law,  that  school  district  No.  2  was  entitled  to 
the  money  apportioned  to  it  by  the  county 
But>erlntendetit,  and  that  It  was  entitled  to  a 
peremptory  writ  of  mandamuB  compelling  the 
defendant  to  pay  the  same  to  Its  clerk;  and, 
Judgment  having  been  rendered  according  to 
these  ftiullngs,  the  defendant  appeals. 
It  is  contenrled  by  the  defendant  that,  the 


Digitized  by  Google 


222 


PAGIFIG  REPORTBB,  ToU  42. 


(Or. 


boandartea  of  the  city  of  Portland  having  be«i 
changed,  and  a  portion  of  Its  territory  cut 
oft,  the  Bchool-distrlct  boundaries,  which  were 
Identical  with  those  of  the  city,  were  clian- 
ged  to  the  same  extent  by  operation  of  law; 
tliat  when  a  public  corporation  is  divided  by 
a  legislative  act  which  makes  no  prorislou 
for  the  distribution  of  the  assets  and  liabili- 
ties between  the  sections  of  the  territory  thus 
separated,  courts  are  powerless  to  adjust  the 
equities  or  to  award  such  distribution;  and 
that,  conceding  school  district  No.  1  was  di- 
vided for  "school  purposes,"  within  the  mean- 
ing of  the  statute,  the  school  superintendent 
has  no  authority  to  divide  the  school  fund  be- 
tween the  respective  districts  until  their 
school  boards  have  made  an  equitable  divl- 
BloD  of  the  assets  and  liabilities,  or  a  board 
of  arbitration,  in  case  of  disagreement,  has  ad- 
Justod  the  matter;  while  the  plaintiff  Insists 
that  under  the  general  provisions  of  the  stat- 
ute the  county  superintendent  has  such  au- 
thority, and  that  it  Is  made  his  duty  to  divide 
the  school  fund  between  the  districts  created 
out  of  the  orlRlnal  territory. 

The  legislative  assembly  on  October  26, 
1882,  passed  an  act  which  has  been  Incor- 
porated in  Hill's  Annotated  Laws  of  Oregon 
as  sections  2625  to  2G46,  inclusive.  The  first 
two  sections  of  this  act,  as  amended  (Laws 
18»3,  p.  25),  provide  that: 

"Whenever  the  population  of  any  city  or  In- 
corporated town  shall  exceed  four  thousand 
Inhabitants,  as  shown  by  any  census  of  the 
state  or  of  the  United  States,  all  scliool  dis- 
tricts or  parts  of  school  districts  within  the 
limits  of  said  city  shall  constitute  one  school 
district,  and  the  boundaries  and  limits  of 
such  school  district  shall  conft^m  to  the  lim- 
its and  boundaries  and  shall  be  the  same  as 
the  limits  and  boundaries  of  said  Incorporated 
city  or  town;  provided,  that  in  all  cases 
when  any  part  of  any  school  district  shall  be 
Included  In  any  such  Incorporated  city  or 
town,  and  a  part  thereof  shall  not  be  included 
within  the  boundaries  of  said  city  or  town  at 
the  time  this  act  shall  take  effect,  such  parts 
of  such  school  districts  as  lie  witbont  the 
Iwundaries  of  such  city  or  town  shall  c(mtiniie 
to  be  a  part  ji:  such  school  district. 

''When  the  limits  or  boundaries  of  any  In- 
corporated city  or  town  containing  four  thon- 
sand  Inhabitants  or  more,  which  has  been  by 
tilts  act  constituted  a  school  district,  ai-e  chan- 
ged according  to  law,  then  the  boundaries  and 
limits  of  the  school  district  therein  shall  be 
doomed  to  have  been  changed  also  so  as  to  con- 
form to  the  new  iimlts  and  boundaries  ctf  such 
Incorporated  city  or  town." 

The  act  of  February  23, 1895  (Laws  1805,  p. 
442),  amendatory  of  the  charter  of  the  city 
of  Portland,  changed  the  boundaries  thereof, 
and  cut  off  a  portion  of  the  territory  for- 
merly witliln  its  limits,  and  when  the  act 
toolc  effwt,  on  May  24th  of  that  year,  it,  un- 
der the  pntvisions  of  section  2t;26,  supra. 
il>so  facto  chanE<Ml  the  Iwundaries  of  scliool 
district  Na  1.    Section  25U0  of  UiU'a  Anno- 


tated Laws  of  Oregon,  as  amended  In  18S0 
(Laws  1889,  p.  116),  provides  that: 

"The  duties  of  the  snperintend^it  shall  be 
as  follows:  1.  He  shall  lay  off  his  county  into 
convenient  school  districts,  and  may  also  make 
alterations  and  changes  In  the  same  wh^  pe- 
tloned  so  to  do,  In  the  manner  hereinafter 
specified;  and  he  shall  make  a  record  showing 
the  boundaries  and  numbers  of  all  the  dis- 
tricts in  bis  county  so  established  and  alter- 
ed. 2.  He  shall,  when  he  establishes  a  new 
district,  Immediately  notify,  In  writing,  some 
taxable  inhabitant  of  such  district,  giving  In 
such  notice  the  number  and  boimdaries  there- 
of; and  when  he  makes  alterations  he  shall 
immediately,  In  the  manner  aforesaid,  notify 
the  directors  of  all  the  district  concerned.  3. 
He  may  establish  new  districts,  when  not  al- 
ready laid  off,  on  petition  of  three  legal  voters 
of  each  proposed  new  district,  but  shall  not 
make  any  changes  in  the  districts  of  his  county 
unless  petitioned  so  to  do  by  a  majority  of  the 
legal  voters  of  each  district  concerned  in  the 
change.  4.  When  cliangefi  are  made  In  district 
boundaries  as  heretofore  set  forth,  or  when  any 
district  shall  be  divided  Into  two  or  more  parts 
for  school  purposes,  the  existing  board  of  di- 
rectors and  clerk  shall  continue  to  act  for 
both  or  all  of  the  new  districts  or  parts  of 
districts  until  such  districts  or  parts  of  dis- 
tricts shall  have  been  regularly  organized  by 
the  election  of  directors  and  clerts  as  herein- 
after set  forth  in  sections  80,  31,  32  and  33, 
title  IV,  <rf  the  schocd  law.  The  respective 
boards  of  directors  of  all  the  districts  con- 
cerned shall,  immediately  after  such  oi^ani- 
zation,  make  an  equitable  division  of  the  then 
existing  assets  and  liabilities  between  the  old 
and  the  new  districts,  or  between  the  dis- 
tricts already  existing  and  affected  by  such 
change;  and  In  case  of  failure  to  agree  with- 
in ten  days  from  the  time  of  such  organiza- 
tion, the  matter  sliail  be  decided  by  a  board 
of  disinterested  arbitrators  chosen  by  the  di- 
rectors of  the  several  districts  concerned.  The 
arliitra  tors'  decision  in  the  premises  sliall  be 
final.  The  said  board  of  arbitrators  aihall 
consist  of  three  members,  of  whom  the  coun- 
ty superlntoudeut  shall  be  a  mMnl)er  and  ex 
officio  chairman.  Each  member  of  the  board 
of  arbitrators  shall  be  entitled  to  the  sum  of 
two  dollars,  net,  per  day,  for  each  day's  serv- 
ice while  dttlng  In  their  official  capacity,  and 
tbe  expenses  thus  occnning  shall  be  equally 
apportioned  among  the  several  districts  Inter- 
ested. Assets  shall  Indlude  all  school  property 
and  moneys  belonging  to  the  districts  at  the 
time  of  the  division.  Liabilities  shall  Include 
all  debts  for  which  the  district,  in  its  corpo- 
rate capacity.  Is  liable  at  the  time  of  the  di- 
vision. In  determining  tbe  assets,  school 
property  siiall  t>e  estimateil  at  its  present 
cash  vnhie.  The  assets  and  liabilities  shall 
be  divided  wparately  In-tween  the  disti'Icts. 
in  proijortion  to  the  lust  assessed  value  of  the 
property,  real  and  persoual,  and  the  district 
retaining  the  real  pnijx'rty  sliali  pay  to  tlie 
other  dlsti-ict  w  districts  concerned  such  sum 
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or  smna  as  shall  be  detennlned  In  accord- 
ance with  the  prior  provisions  of  this  section; 
provided,  that  all  funds  arising  (and  that  shall 
arise  divrlng  the  currmt  year  In  which  such 
such  division  Is  made)  from  the  five-mill  comi- 
ty school  tax  or  the  Irreducible  state  school 
fund  shall  be  divided  In  proportion  to  the 
number  of  pfflBona  between  the  ages  of  four 
and  twenty  years  who  are  actual  residents 
of  the  district  at  the  time  of  the  division." 

This  amendment  having  been  made  after 
the  passage  of  section  2626,  supra,  the  ques- 
tion Is  suggested  whether  the  latter  sectioa 
is  wholly  superseded  thereby.  The  various 
sections  of  tlie  statute  In  relation  to  the 
management  of  the  public  school  constitute  a 
system  which  should  be  construed,  if  pos- 
sible. In  pari  materia;  but  where  the  last  stat- 
ute is  complete  in  Itself,  and  intended  to  pre- 
scribe the  only  rule  to  be  observed,  It  will  not 
be  modified  by  the  displaced  legislation,  as 
laws  in  part  materia.  Suth.  St.  Const  S  280. 
An  examination  of  sections  2625  and  262(i, 
supra,  shows  the  manifest  Intention  of  the 
legislature  to  take  from  the  county  eup^n- 
teodent  all  authority  to  alter  the  boundaries 
ot  school  districts  organized  within  incorporat- 
ed cities  contatulng  4,000  Intiabltants,  and  to 
reserve  such  power  to  Itsrif.  It  also  appeai-s 
from  subdivision  5  of  section  2681,  which  Is 
a  part  of  the  act  of  October  26,  1S82,  that  It 
Is  made  the  duty  of  the  board  of  directors  of 
achool  districts  organized  within  Incorporated 
cities  of  4,000  Inhabitants  to  create  a  board 
of  examiners  for  the  purpose  of  examining  all 
persons  who  may  be  employed  to  teach  there- 
in; and.  although  the  county  superintendent, 
whose  duty  it  is  to  examine  applicants  fw 
and  to  grant  c^flcates  to  all  pawns  em- 
ployed to  teach  In  his  county.  Is  made  ex  of- 
ficio chairman  thereof,  It  nevertheleea  shows 
an  intention  on  the  part  of  the  legislative 
assembly  to  take  fr<»n  that  offlccar  much  of 
his  supervisory  authority  over  city  schools. 
It  ia  therefore  evident  that  the  act  of  October 
26,  1882,  toc^  from  the  county  superintend- 
ent all  authority  to  change  the  boundaries  of 
any  district  created  by  such  act,  and  that  It 
made  no  provision  for  the  division  of  Its 
property  In  case  of  a  change  in  its  boundaries 
by  the  legislature,  and  such  must  be  the  law, 
unless  changed  by  subdivision  4  of  section 
2590,  supra.  This  subdivision  provides  that, 
"when  changes  are  made  in  district  bounda- 
ries as  heretofore  set  forth,"— meaning  there- 
by such  changes  as  are  made  by  the  county 
superintendent  upon  the  petition  of  a  majori- 
ty of  the  legal  voters  of  each  district  coo- 
cerDWl  therein,  as  prescribed  In  subdivision 
3.— "or  when  any  district  shall  be  divided  Into 
two  or  more  parts  for  school  purposes,"  the 
boards  of  directors  shall  make  an  equitable 
division  of  the  assets  and  liabilities,  etc.  There 
are  two  methods  only  by  which  the  bounda- 
ries of  orgaolzed  school  districts  can  be 
changed:  Flret,  by  the  county  superintendent 
directly  upon  the  petition  of  a  majority  of  the 
legal  voters  (tf  each  district  concerned  ia  each 


change;  and,  second,  by  an  act  of  the  legis- 
lative assembly  changing  the  boundaries  of  an 
incoriiorated  city,  and  thereby  changing  in- 
directly the  boundaries  of  the  school  district 
therein. 

Assuming,  without  deciding,  that  the  pri- 
mary object  of  the  legislative  act  changing  the 
boundaries  of  the  city  was  to  subserve  the  In- 
terests of  the  corporation,  but,  as  the  effect 
was  to  change  the  boundaries  of  the  school 
district  also,  and  as  the  amendment  of  section 
2590  was  made  after  the  passage  of  the  act 
of  October  26. 1882,  it  must  be  presumed  that 
the  l^islatlve  assembly  was  cognizant  of  and 
referred  to  the  prior  act  In  the  system  of 
school  laws,  and  that  by  making  use  ot  th9 
phrase,  "or  when  any  district  shall  be  divided 
Into  two  or  more  parts  for  school  purposes," 
that  lK>dy  meant  a  division  by  elth^  of  such 
methods,  any  other  construction  would  render 
the  phrase  superfluous  and  meaningless.  In 
view  of  this  construction,  can  the  county  su- 
perintendent apportion  the  school  fund  of  a 
district  which  liad  been  divided  by  a  legislative 
act  without  an  adjustment  of  the  ftmd  by  the 
boards  of  directors  of  tbe  districts  interested 
therein,  or  by  a  board  of  arbitrators  In  case  ot 
disagreement?  The  latter  clause  of  snbdlvl- 
^on  4  of  section  2j90  provides  that  the  flve- 
mlll  county  school  tax  and  the  Irreducible  state 
school  fund  shall  be  divided  In  proportion  to 
the  number  of  persons  between  the  ages  of  4 
and  20  years  who  are  actual  resld^ts  of  the 
district  at  the  time  of  the  division  of  such 
funds.  That  subdivision  also  prescribes  the 
mode  which  is  to  be  pursued  by  the  boards  of 
directors  in  the  division  of  the  assets  and  lia- 
bilities of  the  divided  school  district;  and,  up- 
on their  failure  to  agree  upon  an  equitable  di- 
vision thereof,  it  furtlier  provides  for  the  ap- 
pointment of  a  board  of  arbitrators,  of  which 
the  county  superintendent,  by  light  of  his  of- 
fice, Is  constituted  a  member,  and  the  chairman 
thereof.  The  statute,  having  prescribed  the 
persons  who  should  make  this  equitable  dlvi- 
skm,  Impliedly  excludes  all  others  from  taking 
any  part  therein,  and,  this  being  so,  by  what 
legal  right  can  the  county  superint^dent  make 
the  division  except  as  a  member  of  the  board 
of  arbitrators?  But,  assuming  that  this  fund 
\s  no  part  of  the  assets  of  a  district  until  it  has 
been  apportioned  to  and  received  by  it,  and 
that  the  latter  clause  of  subdivision  4  sanc- 
tions an  apportionment  of  the  particular  fund 
by  that  officer,  It  will  be  observed  that  such 
subdivision  also  provides  that  the  division  shall 
be  made  in  proportion  to  tbe  ntuuber  of  per- 
sons between  the  ages  of  4  and  20  years  who 
are  actual  residents  of  the  district  at  the  time 
It  Is  made.  This  provision,  fairly  intapreted, 
evidently  means  that  tbe  fund  to  be  divided 
must  b^r  the  same  proportion  to  the  amount 
awarded  to  the  new  district  that  the  whole 
number  of  persons  of  school  age  in  the  original 
district  bears  to  the  nunit)er  of  such  persons  In 
the  territory  cut  off  from  It.  The  district  was 
divided  May  24,  1805,  when  the  act  of  the  leg- 
islative assembly  went  into  effect,  and,  thougli 
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the  territory  cut  off  by  the  act  was  not  organ- 
ized until  the  6th  duy  of  the  sacceeding  month, 
when  a  board  of  school  directors  and  clerk 
were  elected  therein,  the  board  of  directors  and 
clerk  of  district  No.  1,  by  express  provision 
of  the  statute,  continued  to  act  for  the  new 
district  until  Its  organization.  Section  2590, 
subd.  4. 

The  record  shows  that  there  were  150  per- 
sons of  school  age  in  district  Xo.  2  at  the  time 
of  the  division,  but  It  does  not  appear  how 
many  persons  of  tliat  age  there  were  in  school 
district  No.  1  at  that  time.  The  statute  re- 
quires the  clerk  of  each  school  district  to  en- 
roll annually,  for  school  purposes,  all  persons 
in  his  district  over  4  and  under  20  years  of 
age,  and,  when  completed  so  as  to  show  the 
names  and  &gea  of  such  persons,  to  oubmlt  the 
enrollment  made,  under  oath,  to  the  directors 
and  citizens  of  the  district  at  the  regular  an- 
nual meeting  in  March,  for  necessary  correc- 
tion, and,  after  being  corrected,  to  retain  the 
same  In  his  office,  and  file  a  copy  thereof  with 
tbe  county  superintendent  not  later  than  the 
15th  of  that  month.  Section  2619,  subd.  5. 
The  school  clerk  of  district  No.  1,  In  pmau- 
ance  of  this  provision,  made,  and  on  March  13, 
1895,  filed  In  tbe  office  of  the  county  superin- 
tendent, his  annual  census  report,  from  which 
It  appears  that  there  were  at  that  time  10,471 
persons  of  school  age  In  the  district;  but,  as- 
fimiiug  that  the  censtis  thus  made  is  presumed 
to  show  the  number  of  persons  in  the  lilstrict 
at  all  times  during  the  school  year  in  which  It 
was  prepared,— and  tills  presumption  la  rea- 
sonable, since  there  Is  no  authority  for  taking 
another  census,— it  does  not  appear  that  any 
of  the  150  persons  residing  In  district  No.  2 
were  enrolled  in,  or  that  their  names  were 
found  upon,  the  annual  census  of  school  dis- 
trict No.  1.  The  rule  is  well  settled  that  In 
mandamus  proceedings  the  alternative  writ, 
which  is  la  the  uature  of  a  complaint,  must 
show  a  clear  right  to  the  performance  of  the 
public  duty  which  Is  sought  to  be  enforced. 
Merrill,  Maud.  §  255;  Wood,  Maud.  17;  Mos. 
Mand.  200.  It  is  another  rule,  equally  well 
settled,  that  It  Is  unnecessary  to  allege  in  a 
pleading  any  facts  the  existence  of  which  the 
law  will  presume  {Bliss,  Code  PL  [3d  Ed.]  i 
175) ;  and,  since  the  law  presumes  that  official 
duty  has  been  i^gularly  performed  (Hill's  Ann. 
Ijiws  Or.  i  776,  subd.  15),  it  was  unnecessary 
to  allef-e  any  facts  showing  the  method  by 
which  the  county  superintendent  nn-Ived  at  the 
conclusion  that  there  were  150  persons  of 
school  age  in  district  No.  2.  While  tliese  facts 
need  not  be  averred  In  the  alteruatlve  writ  by 
reason  of  tlie  presumption,  yet  such  presump- 
tion Is  not  conclusive,  and,  the  (iefendant's  re- 
turn having  tendered  an  Issue  cimilenging  the 
riglit  of  the  clerk  of  acliool  district  No.  2  to 
miike  the  i-eiwi-t.  the  issue  presented  became 
one  of  fact,  to  establish  which  the  burden  was 
cast  upon  the  rtef(?ii(lnnt  (Bank  v.  Ilerold.  74 
Cal.  OOy.  10  rat'.  507);  and,  the  agi-eed  state- 
ment of  facts  showing  a  want  of  compliance 
with  the  terms  of  the  statute,  the  clear  right 


to  the  performance  of  the  pnbUc  duty  bas  not 

been  established. 

It  may  be  conceded  that  a  school  district 
has  no  vested  right  to  the  money  arising  from 
the  levy  of  the  county  school  tax,  or  interest 
on  the  irreducible  state  school  fund,  until  the 
money  has  been  segregated  and  app(»tioned 
to  tbe  district;  but  it  has  an  Inchoate  right  to 
the  funds,  and  by  mandamus  may  compel  a 
division  thereof  by  apportionment  based  upon 
the  annual  census  of  the  school  clerk.  The 
right  to  this  fund  Is  not  In  the  child,  though 
a  per  capita  division  Is  made  for  his  benefit; 
for.  If  It  were  so.  It  would  follow  that  the 
child,  by  removing  from  the  district  at  any 
time  within  the  year  after  he  was  enrolled, 
and  before  the  fund  had  been  expended,  could 
take  his  portion  thereof  with  him  to  another 
district  In  the  county;  and.  If  he  cotild  do  that, 
he  could,  on  the  same  reasoning,  take  It  to 
any  district  In  the  state.  True,  he  may  re- 
move to  another  district,  and  thus  Increase 
the  number  of  school  children  therein  entitled 
to  the  school  fund  under  another  census,  but, 
except  In  case  the  district  Is  divided,  no  part 
of  the  fund  which  the  district  received  In  con- 
sequence of  his  residence  can  be  diverted  to 
the  use  of  another  district  on  account  of  such 
remo™!;  and.  If  all  of  the  children  moved 
out  of  the  school  district  after  the  annual  cen- 
sus had  been  taken,  but  before  the  fund  re- 
ceived In  consequence  of  their  enumeration 
bad  been  expended  in  their  education,  the 
money  thus  received  would  have  to  be  re- 
turned to  the  county  treasury  for  reapportion- 
ment (Hill's  Ann.  Laws  Or.  g  2608);  thus 
showing  that  the  right  is  not  in  the  child,  but 
in  the  district,  as  an  agent  of  the  state.  In 
trust  for  his  education.  When  a  district  has 
been  divided,  and  the  dutj'  of  educating  a  part 
of  the  school  children  has  been  cast  upon  an- 
other district,  fair  dealing  demands  an  equita- 
ble division  of  this  fund,  and  our  statute  has 
prescribed  the  method.  No  provision  Is  made 
for  taking  another  census  as  the  basis  of  this 
division,  and  hence  it  Is  fair  to  presume  that 
since  the  clerk  Is  required  to  state  the  name 
and  age  of  each  child  in  his  annual  Hiroll- 
mcnt,  the  number  so  found  shall  be  deemed 
the  number  actually  residing  In  his  district 
at  all  times  during  the  ensuing  school  year, 
and  upon  a  division  of  the  district  the  num- 
ber of  children  In  each  part  would  be  easy  of 
ascertainment  from  an  lnsx)ectlon  of  the  clerk's 
census  roll  on  file  in  bis  office.  It  Is  also  fair  to 
presume  that  the  county  snperintendent  is  au- 
thorized to  divide  the  fund  apportioned  to  a 
district  upon  receiving  tbe  statement  of  the 
number  of  school  children  In  each  part  after 
a  division  from  the  boards  of  directors,  or, 
upon  their  failure  to  ajrrec,  from  the  board  of 
arbitrators,  and  to  apiwrtion  the  school  fund 
to  the  respective  districts,  not  upon  a  new  en- 
rollment, but  upon  the  basis  of  the  old.  In  ac- 
cordance with  tlie  directors'  agreement  or  the 
arbitration;  but,  in  the  absence  of  such  a 
settleraeut  by  or  in  behalf  of  the  districts,  we 
fall  to  find  any  authority  In  the  statnte  by 
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which  tbe  sehool  aiiperlntendent  could  divide 
this  fund. 

Gonnsel  for  the  respondent  contends,  Id  his 
artniment,  that,  the  county  superintendent 
having  di^wn  an  order  which  was  payable  out 
of  a  particular  fond,  the  apportionment  of 
which  was  solely  within  his  power,  it  Is  the 
duty  of  the  county  treasurer,  upon  whom  tbe 
order  is  drawn,  to  pay  It  on  presentatloD,  and 
that  he  is  precluded  from  questioning  the 
right  of  the  county  superintendent  to  Issue  the 
order,  except  In  a  direct  proceeding  to  review 
his  action,  even  though  he  may  have  erred  in 
his  construction  of  the  law.  The  rule  of  law 
contended  for  Is  not  applicable  unless  the 
county  superintendent,  in  drawing  the  order, 
was  exercising  Judicial,  and  not  ministerial, 
functions.  Hill's  Ann.  Laws  Or.  $  585;  Peo- 
ple V.  Bush,  40  Cal.  344;  Thompson  v.  Mult- 
nomah Co.,  2  Or.  Si.  "As  a  general  rale," 
says  Mr.  Tbroop  In  his  work  on  Public  Offi- 
cers (section  552),  "Judicial  and  quasi  Judicial 
acta  are  conclusive,  except  when  a  method  of 
reviewing  the  same  is  given  by  statute;  and 
then  they  are  conclusive  for  every  purpose,  ex- 
cept for  the  purpose  of  such  a  review."  Where 
tbe  law  authorizes  a  person  to  hear  and  deter- 
mine issues  between  parties,  the  gi-antlng  ot- 
refusal  of  the  relief  demanded  therein  la  a 
judicial  act,  but  where  a  power  vests  In  Judg- 
ment or  discretion,  so  that  it  is  of  a  Judicial 
nature  or  character,  but  does  not  Involve  the 
exercise  of  the  functions  of  a  Judge,  or  Is  con- 
ferred upon  an  officer  having  no  authority  of 
a  Judicial  character,  the  expression  used  is 
generally  "quasi  Judicial";  so  that  where,  in 
tbe  exorcise  of  a  power,  an  officer  is  vested 
with  a  discretion,  his  act  is  regarded  as  quasi 
Judicial.  Tbroop,  Pub.  Off.  $  553;  U.  S.  v. 
Arredondo.  6  Pet.  691;  U.  S.  v.  California  & 
O.  LADd  Co..  148  U.  S.  31,  13  Sup.  Gt.  458. 
But  if  an  officer  or  board,  vested  by  law  with 
a  discretion,  act  in  excess  of  the  power  con- 
ferred, and  audit  a  claim  which  is  not  legally 
chargeable  against  the  corporation  for  which 
he  or  it  acts,  the  treasurer  thereof  may  refuse 
to  pay  an  order  drawn  upon  blm  as  evidence 
of  the  amount  so  awarded.  Tbroop,  Pub.  Off. 
i  554.  "If  tbe  demajod  for  which  the  war- 
rant is  drawn,"  says  Norton,  J.,  in  Keller  v. 
Hyde.  20  Cal.  593,  "was  not  legaUy  charge^ 
able  against  the  county,  the  treasurer  may 
show  this  fact  In  answer  to  a  demand  for  a 
mandate  to  compel  blm  to  pay  it.  The  party 
asking  the  mandate  must  be  entitled  to  tbe 
money,  as  against  tbe  county,  of  which  the 
treasuter  la  only  the  disbursing  agent,  or  the 
mandate  will  be  refused."  If  tbe  person  do- 
ing an  act  Is  a  ndulsterlal  officer  only,  and  not 
Tested  by  law  with  a  discretion  to  grant  or 
deny  the  subject-matter  demanded,  his  act  Is 
not  concludve.  and  he  must  show  )u  Justilicar 
tlon  that  he  has  acted  within  tbe  provisions 
of  tbe  statute  confeirlng  the  power,  and,  if 
he  han  not  done  so,  be  is  liable  to  the  person 
specially  Injured  thereby  (Mechem.  Pub.  Off. 
i  tMU;  Kloumoy  v.  City  of  Jeffersonvllle,  T& 
Am.  Dec.  4U8;  Robluaon  t.  Cbambn-hUn,  DO 
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Am.  Dec.  713);  while  Ju^dal  and  quasi  Judi- 
cial officers  are  not  liable  to  private  action  for 
acts  within  their  Jurisdiction  (Meohem,  Pub. 
Off.  I  619).  "Tbe  duty  is  ministerial,"  says 
Clopton,  J.,  In  Grider  v.  Tally,  54  Am.  Rep. 
65,  "when  the  law,  exacting  its  discbarge,  pre- 
scribes and  defines  the  time,  mode,  and  occa- 
sion of  Its  performance  with  such  certainty 
that  nothing  remains  for  Judgment  or  discre- 
tion. Official  action,  tbe  result  of  performing 
a  certain  and  specific  duty  arising  from  desig- 
nated facts,  is  a  ministerial  act"  The  stat- 
ute prescribes  the  time  and  manna  of  making 
the  apportionment  with  such  certainty  that 
nothing  remains  for  the  Judgment  or  discre- 
tion of  the  county  superintendent  (subdivision 
6,  i  iSSOO,  supra),  and  hence  that  officer,  in 
drawli^  tbe  order  in  questlcm,  was  perform- 
hig  a  ministerial  duty  only.  This  order  being 
presumably  regular  upon  its  face,  the  comity 
treasurer  would  have  incurred  no  personal  lia- 
bility If  be  had  paid  It  without  notice  of  facts 
sufficient  to  put  an  ordinarily  prudent  treas- 
urer upon  inquiry  which.  If  diligently  prose- 
cuted, would  lead  to  a  discovery  of  tbe  Ille- 
gality of  tbe  claim  upon  which  the  cffder  was 
founded  (Los  Angeles  Co.  v.  lAnkersblm 
(Cal.)  35  Pac.  153,  550);  but,  having  received 
such  Information,  and  being  notified  that  be 
would  be  held  personally  liable.  It  was  tbe 
duty  of  tbe  county  treasurer,  if  he  had  any 
reasonable  doubt  upon  the  subject,  to  contest 
the  payment.  It  follows  that  tbe  Judgment 
must  be  reversed,  and  tbe  cause  remanded, 
with  Instructions  to  deny  the  peremptory  writ; 
and  It  Is  80  ordered. 


MARKET  ST.  RY.  CO.  v.  HELLMAN  et  al. 
(S.  P.  14.) 

(Supreme  Court  of  California.    Oct.  19,  ISQZ.) 

Street  Railroads— Cokbolidatiok—Validitv  or 
FBocEEniKoa—  Notice — Voriso  Stock  —  Phox- 
1E8  — Ckeatiso  Bonded  Debt  ~  Liabilitt  roB 
Debts  of  Cosstituest  Coufanibs. 

1.  Civ.  Code,  1  288,  which  went  Into  effect 
January  1,  1873,  provides  that  no  corporation  in 
existouce  before  sucii  date  la  affected  oy  Id.  Aiv. 
1,  pt,  4,  relating  to  corporatious  and  autboriziug 
the  consolidation  of  railroad  companies  (section 
473),  unless  such  exidting  corporations  elect  to 
continue  their  existence,  as  allowed  by  section 
li87.  The  secoitd  clause  of  section  288  provides 
that,  the  "laws  under  which  aucli  corporations 
exist  are,  applicable  to  such  coriwrations,  and  are 
repealed,  sultject  to  the  provisions  of  this  sec- 
tion." Sections  401,  40-1.  show  an  intent  to  lim- 
it the  effect  of  the  first  clause  of  section  '288  by 
providing  that  c<vporatlouB  existing  before  the 
Coilo  took  effect  oould  extend  tbe  term  of  their 
existence  to  50  years,  and  by  declarinp:  that  that 
piirt  of  tlie  Code  relating  to  corporations  gener- 
ally should  be  applicable  to  every  corporation, 
"iioIeBH  such  corporation  is  excepted  from  its 
operation,  ot  unless  a  spectai  provision  is  made," 
in  which  case  "the  special  provision  prevails." 
Held,  that  all  prior  laws  regulating  corporatiooK 
were  repealed,  except  the  laws  governing  their 
"foruiatiun"  and  "existence."  and  that,  with  tbe 
exception  of  provisions  relating  to  such  matters, 
the  provisions  of  Cir.  Code,  div.  1,  pt  4,  relating 
to  corporations,  and  including  section  473,  relat- 
ing to  consolidation  of  railroad  con^anies,  apply 
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equally  to  corporationB  formed  before  and  after 
the  Code  took  effect. 

2.  Civ.  Code,  g  288.  proTidee  that  no  corpo- 
ration formed  before  toe  Code  took  effect  is 
affected  by  the  provisions  of  part  4  of  diviaioQ  1 
of  this  Code,  uuIcbb  snob  corporation  elects  to 
continue  its  existence  under  it  na  provided  in  sec- 
tion 287;  but  the  laws  under  which  such  corpora- 
tions were  formed  and  exist  are  applicable  to 
all  sucb  corporations,  and  are  repealed,  subject 
to  the  praviEdoni  of  this  BectioD."  Division  1,  pt. 
4.  tit  8,  S  473.  authorises  the  consoUdation  of 
railroad  corporations,  and  title  4,  S  510,  which  was 
adopted  after  the  adoption  of  the  main  body  of 
the  Code,  provides  tbat  street  railroads  are  gor- 
emed  by  title  3,  so  far  as  applicable.  Held,  that 
all  prior  laws  retatinR  to  street  railroads,  ex- 
cept taws  regulating  their  formation  and  exist- 
ence, were  repealed  by  section  288,  and  that, 
therefore,  section  473,  authorizing  consolidation 
of  railroad  corporations,  applies  to  street  rail- 
roads. 

3.  Under  Const  1879,  art  12,  §  1,  providing 
tbat  all  lawB  In  force  concerning  corporations 
"may  be  altered  from  time  to  time  or  repealed," 
power  was  conferred  to  enact  Civ.  Code,  S  473, 
authorizing  the  consolidation  of  railroad  corpora- 
tions without  the  consent  of  all  stockholders,  if 
the  consent  of  holders  of  tbree-fonrths  in  value 
of  tbe  stock  of  each  corporation  is  obtained. 

4.  A  street-railway  company,  by  consenting 
to  consolidation  proceedings  taken  under  Civ. 
Code,  8  473,  authorizing  consolidation  of  railroad 
companies  on  consent  of  tbe  holders  of  three- 
foi^hs  in  value  of  all  of  the  stock  of  each  com- 
pany, and  by  transferring  all  its  property  to  the 
new  comi^any  so  created,  cannot  assert  that  the 
legislature  could  not  authorize  consolidation 
without  the  cv^nseat  of  all  the  stockholders. 

5.  Where  corporations  are  consolidated  un- 
der Civ.  Code,  I  473,  the  resulting  corporation  is 
a  new  and  distinct  body,  and  the  objection  that 
the  consolidation  would  extend  the  existence  of 
the  constituent  corporations  beyond  the  statutory 
limit  is  without  merit 

6.  The  word  "stock,"  as  used  in  Civ.  Code,  | 
47S,  antborizing  tbe  consolidation  of  railroad 
companies  when  the  consent  of  tbe  holders  of 
"three-fourths  in  value  of  all  the  stock  of  each 
corporation"  is  obtained,  means  stock  actually 
eobscribed  and  outstanding. 

7.  A  trustee  of  corporate  stock  has  tbe  le- 
ghl  title,  and  may  vote  the  stock  at  corporate 
meetings  without  accountability  to  any  but  the 
cestui  que  trust. 

a  Under  Civ.  Code,  8  286,  providing  that 
private  corporations  may  be  formed  for  any  pur- 
pose for  which  individuals  may  lawfully  asso- 
ciate themselvee,  a  corporation  may  be  formed 
for  tbe  purpose  of  "buying,  selling,  and  dealing 
In  all  kinds  of  pnblie  and  private  stocks,"  and  a 
purchase  by  a  corporation  so  formed  of  stock  in 
another  corporation  is  not  ultra  vires. 

9.  Where  a  corporation  is  legally  organized 
for  the  speoiSc  purpose  of  dealing  in  land,  Its 
power  to  hold  land  is  not  limited. 

10.  Under  Gv.  Code,  8  313,  providing  that 
shares  of  stock  of  a  deceased  person  may  be  rep- 
resented by  his  executor,  the  executor  may  vote 
the  stock  without  a  formal  transfer  thereof  to 
bim. 

11.  Where  the  consent  of  a  stockholder  to  con- 
solidation of  tbe  corporation  with  others  is  given 
through  an  agent  actlQ|t;  under  a  defective  power 
of  attorney,  the  principal,  by  surrendering  bis 
old  stock,  and  accepting  corresponding  stock  in 
the  consolidated  corporation  with  full  knowledge 
of  the  facts,  ratifies  the  act  of  tbe  agent 

12.  Civ.  Code,  8  473.  requires  notice  of  con- 
solidation of  railroad  companies  to  be  published 
for  "one  month"  in  a  newspaper  in  eact  county 
through  which  tbe  road  runs,  and  for  the  same 
length  of  time  In  one  puhlishod  in  Sacramento 
and  in  two  published  in  San  Francisco.  Held, 
that  a  notice  of  the  consolidation  of  street 
railroads  published  five  consecutive  times  in  a 
weekly  paper  published  in  the  county  where  tbe 


roads  were  situated,  and  in  a  Sacramento  daily, 
except  Sundays,  from  October  18th  to  November 
17th,  inclusive,  and  in  two  San  Francisco  papers 
daily  for  more  than  a  month,  is  sufficient. 

13.  Where  street-niiiroad  companies  are  con- 
solidated under  Civ.  Code,  8  473,  the  outstanding 
liabilities  of  the  constitaent  c^panies  cannot 
be  transferred  to  the  new  corporation  without  the 
consent  of  the  creditors  of  such  companies. 

14.  Under  Civ.  Code,  8  478,  providing  that  tbe 
consolidation  of  railroad  compaides  tb»ebr  au- 
thorized shall  not  relieve  ouch  companies  ttam 
tbeir  joint  liabilities,  the  obligations  of  the  con- 
stituent companies,  though  not  primary  liabili- 
ties of  the  consolidated  company,  are  charges 
on  its  property,  wbicb  such  company  may  proper- 
ly consider  as  debts,  within  section  309,  forbid- 
ding a  corporation  to  create  debts  In  excess  of  its 
subscribed  capital  stock. 

15.  Civ.  Code,  8  303,  provides  that  a  corpora- 
tion may  provide  in  its  by-laws  a  "mode  of  voting 
by  proxy,  and  section  312  provides  tbat,  at  aU 
elections  had  "for  any  purpose,"  the  participants, 
"in  person  or  hy  proxy,"  must  be  members  or 
bona  fide  stockbolders.  Held,  that  proxy  TOtes 
cast  at  an  election  to  create  a  bonded  debt  in 
compliance  with  a  by-law  allowing  votea  by 
proxy,  if  the  same,  in  writing,  signed  \^  tbe 
stockholder,  are  filed  with  the  aeaetair,  woe 
Talid. 

16.  In  a  proceeding  by  a  street-railway  com- 
pany consolidated  under  Civ.  Code,  ^  473,  to 
enforce  a  contract  for  the  purchase  of  its  bonds, 
the  validity  of  tbe  consolidation  cannot  be  at- 
tacked, section  358  providing  tbat  the  incorpora- 
tion of  any  company  claiming  in  good  faith  to  be 
a  corporation,  and  doing  business  as  sucb,  or  its 
right  to  exercise  corporate  powers,  "shall  not  be 
inquired  into  ooHaterally."^  Per  Harriioni 
diMenting. 

In  bank.  GoinnilB8ion«rs'  decision.  A^ 
peal  from  superior  court,  city  and  county  of 
San  Francisco;  William  T.  Wallace,  Judge. 

Proceedings  on  an  agreed  caae^  Bubmltted 
without  action,  to  determine  the  liability  ot 
I.  W.  Hellman  and  otbws  on  a  contract  tax 
the  purchase  of  bcmds  of  tbe  Market  Street 
Railway  Company.  From  a  Judgment  tor 
tbe  company,  I.  W.  Hellman  and  otben  ap> 
peal.  Affirmed. 

Robert  Y.  Hayne  and  J.  Howard  Smith, 
for  appellants.  J.  P.  Langhome,  amicus  cn- 
rlee.  J.  B.  Foulds,  for  respondent 

SKARLS,  0.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  plaintiff  upon  an  agreed 
case,  submitted  In  accordance  with  the  pro- 
Tisions  of  section  1138,  Code  Oir.  Proc.  The 
plaintiff,  the  Market  Street  Railway  Com- 
pany, claimed  to  be  a  consolidated  corpora- 
tion; tbe  result  of  proceedings  takea  by  11 
constituent  corporations  under  sectioas  47S 
and  610  of  the  Civil  Code  <tt  the  state  of 
California.  After  coDsammating  Its  consoi- 
idat'on  and  obtaining  its  final  certificates,  It 
took  proceedings  for  the  Issuance  of  bonds 
secured  by  a  mortgage  or  deed  of  tmst  up- 
on all  its  pn^rty,  which  mortgage  or  deed 
of  trust  was  made  to  the  Union  Trust  Com- 
pany of  San  Francisca  It  thai  made  and 
entered  into  a  contract  with  the  defendants 
hereto  for  the  sale  to  them  of  ?1,000.000 
worth  of  said  bonds,  for  which  defendants 
were  to  pay  the  sum  of  $1,000,000,  subject, 
bowever,  to  the  conditions  expressed  In  the 
contract  in  the  following  terms:  "•  •  • 
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On  the  express  condition  tbat  the  amalgama- 
tloa  and  couaolidatlon  of  all  of  said  con- 
stituent corporations  into  the  Market  Street 
Railway  Company,  atwve  mentioned,  was 
properly  and  legally  effected,  and  the  said 
Market  Street  Railway  Company  is  a  duly 
amalgamated,  consolidated,  and  incorporated 
c<»p<aiition,  and  the  legitimate  successor  of 
ail  of  Bald  constituent  corporations,  and  the 
owner  of  all  the  prt^rty  formerly  owned 
hy  said  constituent  ctn^rations,  respective- 
ly, and  entitled  to  dispose  of  and  incumber 
the  same  as  against  eT«7  one,  including  all 
and  every  of  the  stockholders  of  said  con- 
stituent corporations,  and  of  each  of  them, 
and  that  all  the  pnx^dings  authorizing  the 
Issuance  of  said  bonds  were  properly  and 
legally  taken,  and  that  the  said  bonds  are 
valid  bonds  of  said  Market  Street  Railway 
Company,  and  are  properly  secured  by  said 
mortgage  or  deed  of  trust  up<»i  all  the  profh 
erty  mentioned  and  described  therein,  and 
that  said  mortgage  or  deed  of  trust  is  a  valid 
security  upon  all  the  property  mentioned 
and  described  therein  for  the  payment  of 
said  bonds,  according  to  the  tenor  thereof." 
The  plaintiff  tendered  the  bonds  to  the  de- 
fendants, wlio  refused  to  accept  and  pay  for 
them  upon  the  ground  of  their  supposed  In- 
ralidity,  and  thereupon,  and  for  the  purpose 
of  avoiding  the  expense  and  delay  of  an 
ordinary  action  at  law  to  determine  the  lia- 
bility' of  the  defendants  to  purclmse  said 
bonds,  the  agreed  statement  herein  was  pre- 
jiared,  and  the  controversy  submitted  to  the 
superior  court  without  action.  The  cause 
comes  up  on  the  judgment  roU,  eupi)orted  by 
a  bill  of  excepticwB,  the  appeal  having  been 
brought  within,  GO  days  jiext  after  the  entry 
of  judgment. 

The  first  point  made  by  appellant  in  favor 
of  reversal  is  that  the  consolidation  was  not 
legally  effected  for  the  reasons: 

1.  Some  of  the  constituent  corporations 
were  organized  under  the  atatntes  In  force 
prior  to  the  adoption  of  the  Civil  Code,  and 
did  not  c<mtiniie  their  existence  mider  such 
Code,  and  hence  that,  und«-  section  288  of 
such  Civil  Code,  these  corporations  were  in- 
dependent of  and  not  subject  to  its  provi- 
sions, and  could  not  consolidate  with  other 
corporations  by  virtue  of  the  authority  there- 
in given  so  to  do.  The  Potrero  &  Bay  View 
Railroad  Company  was  organlised  in  18WJ, 
under  an  act  eutltled  "An  act  to  provide  for 
the  Incorpoi-atum  of  railroad  companies  and 
the  Doanagemient  thereof,"  etc.,  aiH>roved 
May  20,  IHOl,  and  of  the  several  acts  sup- 
plementary to  and  amending  the  same. 
The  City  llailroad  Company  was  incorporat- 
ed in  1863.  The  Central  Railroad  Company 
was  incorporated  as  a  street  railroad  com- 
pany in  18t}2.  The  three  corjMrations  above 
mentioned  were  all  Incorporated  prior  to  the 
adopticm  of  the  Civil  Code,  and  were  con- 
Etitnont  corporations,  with  eight  others  or- 
ganized under  said  Civil  Code,  in  the  amal- 
gamated and  consolidated  corpoisticm,  jjdalutlfl 


herein.  If  we  read  the  record  correctly,  the 
City  Railroad  Company  and  the  C^tral  Rail- 
road Company  elected  to  continue  their  ex- 
istence under  section  287  of  the  Civil  Code, 
while  the  Potrero  &  Bay  View  Railroad  Com- 
pany has  not  done  so.  Section  288  of  the 
Civil  Code,  which  took  effect  at  12  o'clock 
noon,  on  January  1,  1873,  provides  as  fol- 
lows: "No  corporation  formed  or  existing 
before  twdve  o'clock  noon  of  the  day  upon 
which  this  Code  takes  effect  Is  affected  by 
the  provisions  of  part  4  of  division  first  of 
this  Code,  unless  such  corporation  elects  to 
continue  its  existence  under  It  as  provided 
in  sectlim  287;  but  the  laws  under  which 
such  corporations  were  formed  and  exist  are 
applicable  to  all  such  corporations,  and  are 
repealed,  subject  to  the  provisions  of  this 
section."  The  first  clause  in  the  foregoing 
section  Is  certainly  broad  enough  to  apply 
to  all  then  existing  corporations  which  should 
not  elect  under  the  previous  section  to  con- 
tinoe  their  existence  tinder  the  Code.  When, 
however,  we  consider  the  probable  object  of 
the  legi^ture  in  its  passage,  In  connecti<Hi 
with  the  latter  clause  of  the  same  section, 
and  with  other  sections  in  the  same  title, 
we  are  led  to  doubt  the  legislative  intent  as 
broadly  expressed  in  the  first  clause  of  sec- 
tion 288.  We  must  bear  in  mind  that,  un- 
der the  constitution  of  181d,  corporations 
could  be  formed  under  general  laws,  but 
could  not  be  created  under  special  acts,  and 
that  all  laws  pursuant  to  the  section  (sec- 
tion 31,  art.  4)  were  subject  to  amendment 
or  repeaL  Under  that  provisicm  of  the  con- 
stitution, general  laws  had  been  enacted  for 
the  formation  of  corporations,  specifying 
their  powers,  the  mode  of  their  exercise,  etc 
These  laws  constituted  the  charters  under 
which  corporations,  when  organized  pursu- 
ant to  them,  acted.  The  laws  conferred  and 
measured  their  powers,  and  prescribed  the 
mode  of  their  exercise.  The  Codes,  when 
adopted,  constituted  a  ctHuprehensive  system 
of  laws,  and  repealed  all  existing  statutes 
•not  specially  saved  from  their  operation.  To 
save '  existing.  corx>oratlons  from  annihilation, 
we  may  fairly  presume,  was  the  paramount 
object  of  the  legislature.  Hence  this  sec- 
tion. But  the  latter  clause  of  the  same  sec- 
tion throws  light  upon  the  more  geuenil  dec- 
laraticm  of  the  fi^t  clause.  It  is  as  follows: 
"But  the  laws  under  which  such  corpora- 
tions were  formed  and  exist  are  applicable 
to  all  such  corpoL'atlous,  and  are  repealed, 
subject  "to  the  provisions  of  this  section." 
Now,  the  laws  under  which  corporations 
were  formed  and  existed  constituted  but  a 
small  portion  of  the  whole  body  of  laws 
which  related  to  and  controlled  corimrate 
action.  As  only  those  laws  under  which 
corporations  were  formed  and  existed  were 
saved,  It  must  follow  that  the  residue  of 
such  laws  were  repealed,  whether  consistent 
with  the  Code  or  not.  Section  20,  Civ.  Code, 
is  as  follows:  "No  statute,  law,  or  rule  is 
continued  is  force  because  it  is  consistent 
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with  the  proTlsloDfl  of  thia  Code  on  the  same 
subject;  bat  Is  all  cases  provided  for  by 
tblB  Code,  all  statutes,  laws,  and  rules  here- 
tofwe  in  force  In  this  state,  whether  con- 
tfstent  or  not  with  the  provisions  of  this 
Code,  unless  expressly  continued  In  force  by 
It,  are  repealed  or  abrogated."  To  enumer- 
ate all,  or  any  considerable  part  of,  the  pro- 
visions of  law  applying  to  and  regulating 
the  conduct  of  corporations,  Bome  of  which 
were  penal  in  character,  and  which  In  no 
wise  related  to  their  formation  or  existence, 
would  be  a  work  of  supererogation.  It  Is 
sufficient  to  say  that  they  were  not  saved 
by  the  Code,  and  hence,  having  ceased  to 
exist,  there  are  no  regulations  binding  upon 
corporations,  unless  the  provisions  of  the 
Otvil  Code  and  the  several  amendments 
thereto  are  api^leable.  We  are  of  opinion 
the  clause  in  section  288,  that  "No  corpora- 
tion formed,"  etc.,  is  affected  by  the  provi- 
sions of  part  4,  when  read  in  the  light  of 
the  later  clause  in  the  same  section,  and  In 
the  light  of  other  provisions  of  the  same  ti- 
tie  and  part,  and  must  be  construed  as  re- 
lieving existing  corporations  only  from  such 
Iffovisions  as  were  saved  to  them  from  exist- 
ing laws,  viz.  those  relating  to  their  forma- 
tion and  existence.  In  the  interpretation  of 
statutes,  force  and  effect  should  be  given  to 
every  part  thereof,  where  it  can  be  done, 
and  the  natural  import  of  words  is  their  lit- 
eral sense;  but  where  It  Is  apparent,  from 
the  language  used  or  from  the  context,  that 
words  are  used  In  a  restricted  sense,  and 
such  sense  is  essential  in  order  to  give  force 
and  effect  to  other  provlslMia  of  the  same  stat- 
ute, then  the  literal  sense  is  not  controlling. 
"The  mere  literal  construction  of  a  section 
In  a  statute  ought  not  to  prevail,  If  it  Is 
opposed  to  the  intention  ai  the  legislature 
apparent  by  the  statute.  •  •  •  General 
words  or  clauses  may  be  restricted,  to  effect- 
nate  the  Intentlm,  or  to  harmonize  them 
with  other  express  provisions."  Snth.  St 
Const  I  246,  and  cases  th«%  cited.  The  ne- 
cessity of  a  restricted  construction  to  the 
first  clause  of  section  288  is  made  apparent 
by  the  subeequwt  sections  In  the  same  title. 
Secti<m  401  of  the  Code,  which  Is  a  part  of 
the  same  subject,  title,  and  part  aa  section 
288,  as  adopted  at  the  same  time,  reads  as 
follows:  "Every  corporation  heretofore  form- 
ed for  any  purpose  enummted  in  this  title 
for  which  ctniMHatlons  may  be  formed  for 
a  period  of  time  less  than  fifty  years  may 
at  any  time"  extend  the  term  of  Its  exist- 
ence to  00  yearn,  etc.  That  this  section  was 
Intended  to  apply  to  existing  corporations 
goes  without  saying. 

Again,  section  403,  the  last  section  in  title 
1,  which  relates  to  corporations  generally.  Is 
as  foUom:  "The  provisions  of  this  title  are 
applicable  to  every  corporation,  unless  such 
corporatkm  Is  excepted  from  Its  (iteration, 
or  unless  a  special  prorlslon  Is  made  In  re- 
latlMi  thereto  Inconristait  wltb  some  provl- 
flton  In  this  titles  la  which  case  the  special 


provision  preraOs.**  These  are  samples,  se- 
lected from  others  whidi  might  be  cited,  tend- 
ing to  Illustrate  the  legislative  Intent  to  ap- 
ply the  provisions  of  this  part  of  the  Code  to 
existing  as  well  as  to  future  corporations,  ex- 
cept as  to  the  law  of  their  formation  and 
existence.  Part  4  of  division  1  of  the  Civil 
Code  contains  a  ccmiprehensive  system  for 
the  organization,  exlst^ice,  and  duration  of 
corporations,  divides  them  into  classes,  de- 
fines their  powers  and  duties,  regulates  the 
mode  In  which  those  powers  are  to  be  exer- 
<d8ed,  and  in  which  th^r  duties  are  to  be 
discharged.  In  all  these  matters,  relating 
to  future  conduct,  no  reason  Is  observed  why 
existing  corporations  should  not  be  governed 
by  the  same  laws  as  those  formed  subse- 
quently to  the  adoption  of  the  Code,  and  for 
like  purposes.  To  say  that  they  shall  not  be 
is  to  select  from  the  mass  of  entitles  known 
aa  corporations  a  class  to  which  legislative 
action  does  not  apply,  thus  constituting  par- 
tial and  special  legislation,  applying  cmiy  to 
certain  units  in  the  class,  to  the  exclusion  of 
others  of  the  same  class.  This  would  amount 
to  an  arbitrary  discrimination  between  per- 
sona standing  in  the  same  relation  to  the  sub- 
jectso£legisIatlon,whichi8notpermIssIble.  Ai 
was  said  in  City  of  Pasadettav.Stimson,91GaL 
288,  27  Pac  604:  "A  law  Is  constitutional  and 
general  when  It  applies  equally  to  all  persona 
embraced  in  a  class  founded  iq>on  some  natu- 
ral, or  Intrinsic,  or  constitutional  distinction. 
It  Is  not  general  or  constitutional  If  it  omfers 
particular  privileges,  or  imposes  peculiar  dls- 
abilltiea  or  burdensome  conditions,  in  the  ex- 
ercise of  a  common  right  upon  a  class  of  per- 
sons arbitrarily  selected  from  the  general  body 
of  those  who  stand  precisdy  In  the  same  rela- 
tion to  the  subject  of  the  law." 

Again,  waiving  all  question  as  to  the  ap- 
plication of  the  Civil  Code  as  originally  pass- 
ed, or  any  part  of  it  to  existing  corporations, 
section  510,  aa  adopted  In  1874,  appUed  the 
provi^ons  of  title  S  to  all  street  railroads  not 
especially  excepted  therefrom.  The  section 
reads  as  follows:  "Street  railroads  are  gov- 
erned tlie  provisions  of  tiUe  S  of  this  part 
so  far  as  they  are  applicable,  unless  such 
railroads  are  therein  specially  excepted." 
"Particnlar  expreeslons  qualify  tixse  whldi 
are  generaL"  Civ.  Code;  S  8984.  According 
to  this  rule  of  constmctloD,  the  particnlar  ex- 
pressions of  section  510  must  be  btid  to 
qualify  and  limit  the  meaning  of  section  288 
to  "the  laws  under  which  such  corporations 
were  ftnmed  and  exist"  and  not  to  the  wh<^ 
body  of  laws  onacted  for  the  govemmmt  and 
control  of  the  future  acts  and  condnct  of  cor* 
porations. 

Yet  again.  If  it  be  admitted  that  the  Code 
does  not  f^)ply  to  any  corp<watiiMi8  coganlzed 
before  Its  adoption,  what  follows?  Simplj 
this:  All  of  the  corporatiws  involved  In  the 
present  case,  except  oo^  have  been  organised 
since  the  adoption  ct  the  Code,  or  have  deet- 
ed  to  ccmtinue  their  exlstcnoe  under  it  and 
under  secUoa  473  of  the  <^tU  Cods  axe  an- 
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thoflBed  to  "conaolldftte  th^r  capital  flto(^ 
debts,  property,  assets,  and  franchlaea  In  snch 
manner  as  may  be  agreed  upon  by  their  re* 
spective  boards  of  directora"  As  to  the  one 
comitany  cvganlsed  before  the  adoption  of 
the  CiTll  Code,  the  statute  of  1861  in  relation 
to  the  formation  of  railroad  comiuinles  pro* 
Tides  for  their  consolidation  In  precisely  the 
same  manner  as  tliat  specified  In  the  Clrll 
Code.  HItt.  Gen.  liiws.  par.  806.  Indeed, 
the  Code  provision  was  but  a  re-enactm«it  of 
the  exlsUngr  law,  with  a  few  slight  changes 
of  Terbiage,  none  of  which  go  to  any  es- 
sential requisite  in  a  const^dattcm.  We  are 
of  opinion  the  prori^ns  of  the  Civil  Code  In 
relaticm  to  the  consolidation  of  railroad  cor- 
pcxvtlons  (section  478)  ai^ly  eqnally  to  coe- 
poratloDB  formed  and  existing  before  and 
after  the  adoption  of  the  Civil  Code,  and  that 
section  510  applies  the  same  rule  to  the  con- 
solidation of  all  street-railroad  corporations. 

The  objection  that  the  proceedings  under 
which  the  consolidation  was  had  were  vio- 
lative of  the  cooatltntional  rights  of  noncon- 
senting  stockholders,  does  not  call  for  extend- 
ed comment.  Section  1  of  artlde  12  of  tlie 
constitution  of  1879  provides  that:  "C<x- 
poratlons  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  All 
laws  now  In  force  in  this  state  concerning 
corporati<HiB,  and  all  laws  that  may  be  here- 
after passed  pursuant  to  this  section,  may  be 
altered  from  time  to  time  or  repealed."  The 
constitution  of  1849  contained  a  similar  pro- 
vislMi.  Under  them,  the  legislature  may,  by 
general  laws,  provide  for  the  organization  of 
corporations,  may  repeal  or  amend  and 
change  such  goieral  laws  at  will.  When  an 
Individual  becomes  a  stockholder  In  a  cor- 
poration, it  is  with  the  Implied  assent,  mi  his 
part,  to  the  right  of  the  legislature  to  alter 
and  amend  the  law  within  the  aoape  of  the 
constitutional  provision,  and  Is  as  binding 
upon  him  as  a  contract  to  like  effect  of  his 
own  making  would  be.  Authorities  drawn 
from  states  in  which  no  such  legislative  pow- 
er over  c<Hi)oratlon8  is  reserved  are  without 
i^)plication  to  cases  In  this  state.  The  power 
to  amend  comes  from  the  constitution,  and 
whether  the  act  of  1861,  under  which  some 
of  the  corporations  were  formed,  provided  for 
snch  amendments  or  not  Is  of  no  moment, 
as  the  power  of  the  legislature  to  change  the 
laws  of  corporate  existence  and  powers  is 
not  depend^t  on  statutory  reservation.  Cor- 
porations cannot,  without  the  consent  of  all 
their  stockholders,  consolidate  with  others, 
except  where  the  power  so  to  do  Is  given  by 
their  charters,  or  by  a  general  statute,  exist- 
ing at  the  date  of  Incorporation,  or  In  those 
cases  where  the  right  Is  reserved  by  con- 
stitutional or  statutory  provision  to  the  legis- 
lature to  alter  or  amend  the  charter.  There 
is  some  conflict  of  authority  as  to  the  power 
of  the  legislature  to  so  amend  the  statute  as 
to  authorize  corporations,  without  the  con- 
sent of  all  the  stockholders,  to  consolidate, 
bat  the  weight  of  aathwlty  18»  aa  we  think. 


oJearly  In  favor  of  the  position  that  It  may 
do  so,  and  that  the  legislature,  corporation, 
and  majority  are  not  subject  to  tbe  will  of 
dissenting  stockholders;  CocA:,  Stock,  Stockh. 
&  Corp.  Law,  i  896;  Dnrfee  v.  Railroad  Co., 
6  Allen,  230;  Bishop  v.  Bralnerd,  28  Conn. 
288;  Railroad  Co.  v.  Dudley.  14  N.  T.  336; 
Mowrey  r.  Railroad  Co.,  4  BIsa  79,  Fed.  Cas. 
Mo.  9,891.  In  England  there  Is  no  restriction 
on  tbe  power  of  parliament  to  amend  a  cliar- 
ter.  Heathcote  v.  Railway  Co.,  2  Macn.  & 
G.  100;  McDonnell  v.  Canal  Co.,  8  Ir.  Ch. 
678.  In  this  state,  where  the  power  is  ex- 
pr^sly  reserved  to  tbe  legislature  by  our  con- 
stitution, the  right  should  equally  exist  The 
CMitract  of  the  stockholders  was  made  In 
view  of  the  existence  of  our  constitutional 
provision,  which  entered  into  and  formed  a 
part  of  the  charter  as  effectually  as  did  the 
statutes  under  which  the  corporations  were 
organized. 

Again,  so  f&r  as  the  Fotrero  &  Bay  View 
Railroad  Company  is  concerned,  no  rational 
objection  can  be  urged  for  two  additional  rea- 
sfsis:  (1)  Its  stockholders,  by  action  taken 
subsequent  to  the  consolidation,  ratified  and 
adopted  alt  the  proceedings  relating  thereto. 
(2)  It  conveyed  all  its  property  to  the  new  cor- 
poration. 

Tbe  other  two  corporations  formed  before 
tbe  adoption  of  the  Code,  viz.  the  City  Rail- 
road Company  and  the  Central  Railroad  Com- 
pany, having  elected  to  continue  their  exist- 
ence under  the  Civil  Code,  as  provided  In  sec- 
tion 287,  are  not  In  a  position  to  object 

2.  It  Is  further  contended  that  the  consoli- 
dation of  the  several  corporations  "was  illegal 
and  void,  because  no  plan  or  manner  of  con- 
BC^dation  was  agreed  to  in  writing  three- 
fourths  In  value  of  tbe  capital  stock  of  each 
constituent  corporation  as  required  section 
473  of  tbe  Civil  Cod&"  The  material  portion 
of  section  473,  which  confers  power  upon  cor- 
porationa  of  this  charact^  to  consolidate,  is  as 
follows:  "Two  or  more  railroad  corporations 
may  consolidate  their  capital  stock,  debts, 
property,  assets  and  franchises  In  such  man- 
ner as  may  be  agreed  upon  by  their  respoctire 
boards  of  dlrectcffs.  No  such  amalgamation  or 
consolidation  must  take  place  without  tbe 
written  consmt  of  the  headers  of  three-foturths 
In  value  of  all  the  stock  of  each  corporati(Hi." 
The  section  further  provides  that  notice  of  the 
consolidation  must  be  given  In  tbe  mann^  pro- 
vided, and  that  a  copy  of  the  new  articles  of 
incorporation  must  be  filed  In  tbe  office  of  the 
secretary  of  state,  but  no  question  Is  made  as 
to  a  compliance  with  these  provlslona  It  will 
be  oburved  that  the  consolidation  may  be 
made  *in  such  maimer  as  may  be  agreed  upon 
by  their  re^>ecUve  boards  of  directors."  The 
terms  of  the  conBolldaU<xi  are  left  to  the  sev- 
eral boards  of  directors,  with  no  limitations 
upon  their  power  in  that  respect,  except  that 
the  written  consent  of  the  holders  of  three 
fourths  of  all  the  stock  of  each  constituent 
corporation  Is  essential  to  the  validity  of  the 
consolidation.   Some  objection  Is  made  to  the 
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Bufflclency  of  the  consent  by  stockholders, 
which  will  be  considered  hereafter.  For  the 
purposes  of  the  present  contention  It  may  be 
said  that  what  the  stockliolders  did  was  this: 
The  holders  of  ovct  three-fourths  In  value  of 
all  the  stock  in  each  corporation,  at  dates 
varying  from  September  5,  1893,  to  October 
13, 1893,  consCTted  In  writing  to  the  consolida- 
tion of  the  several  companies  (naming  them), 
"In  such  manner  as  may  be  agreed  upon  by 
tie  respective  boards  of  directors  of  said  com- 
panies." Thereafter,  and  on  the  13th  day  of 
October,  1893,  the  boards  of  directors  of  the 
several  companies  executed  the  "articles  of 
consolidation,  amalgamation,  and  Incorpora- 
tion," In  which  the  manner,  tenns,  etc.,  of  the 
consolidation  were,  among  other  things,  fully 
set  out.  In  the  absence  of  more  specific  di- 
rections In  the  statute,  the  consent  of  the 
stockholders  Is  deemed  sufficient.  It  was  in 
the  nature  of  an  authorization  or  power  to  the 
directors  to  act,  and  might  as  well  be  executed 
before  action  was  taken  by  the  latter,  as  as- 
sented to  at  the  time  or  subsequently.  The  au- 
thority given  was  broad  enough  to  cover  any 
action  that  might  be  agieed  upon  by  the  di- 
rectors, and  was  binding  upon  the  stockhold- 
ers. The  consolidated  corporation  became  a 
distinct  entity,— a  new  corporation,— and  as 
such  might  be  organized  for  a  term  of  50 
years,  irrespective  of  the  term  of  existence  of 
the  constituent  conwrations.  CallforDla  S.  R. 
Co.  v.  Boutliern  Pac.  R.  Co.,  67  Cal.  59,  7  Pac. 
123;  Railway  Co.  v.  Hooper,  70  Cal.  404,  18 
Pac.  599.  In  Maine  Cent.  R.  Co.  v.  Maine,  96 
U.  S.  499,  It  was  said:  "A  new  coriwratlon 
may  be  as  readily  created  by  the  union  of  two 
or  more  corporations,  as  by  the  union  of  indi- 
viduals." The  authorities  upholding  the  po- 
sition tliat.  upon  a  consolidation  of  coriwra- 
tlons,  the  resulting  association  Is  a  now  coiiio- 
ratlon,  are  to  be  found  In  larRe  numlKTS  ema- 
nating from  the  courts  of  many  states.  It  fol- 
lows that  the  objection  that  the  action  here 
taken  had  the  eflfect  of  extGudiiij!  the  exist- 
ence of  the  constituent  corijorations  beyond 
the  period  of  30  years  fixed  by  our  statute 
cannot  be  maintained. 

As  before  stated.  It  Is  objected  by  appellant 
that  the  requisite  number  of  stockholders  of 
many  of  the  constituents  did  not  consent  to  the 
consolidation,  and  the  objections  imder  this 
head  arc; 

(a)  In  some  of  the  corporations  a  portion 
only  of  the  stock  was  issued,  and  In  estimating 
the  three-fourths  of  the  stockholders  whose 
constant  was  necessary  only  the  "outstanding 
stock"  was  taken  Into  the  account.  Tlie  case 
oC  the  Slai-ket  Street  &  Fainnount  Railway 
Company  w'ill  serve  to  illiistintc  the  facts  ap- 
plicablL'  tn  nil.  The  capital  stoi-k  of  this  com- 
pany consisted  of  10,000  shares,  of  tlie  par 
value  of  $100  per  sliare.  of  which  nuinlier  of 
shares  only  li.O.'tO  were  ever  at  any  time  issued 
or  outstanding.  Tiio  holders  of  all  of  said 
'-•,0,jO  shares  so  issued  consented  in  WTlting  to 
the  consolidation.  This  is  (lceme<l  snfflciont. 
When  shares  of  a  coriJoratlou,  or  a  majority 


of  shares,  are  spoken  of  In  statutes,  It  usually 
refers  to  the  subscribed  or  issued  or  outstand- 
ing shares.  Section  312  of  the  Civil  Code  pro- 
vides that  "at  all  elections  or  votes  had  for 
any  pnrpose  there  must  be  a  majority  of  the 
subscribed  capital  stock  •  •  •  represented, 
either  In  person  or  by  proxy."  In  adopttag 
by-laws,  the  assent  of  stockbolders  represent- 
ing a  majority  of  all  the  subscribed  capital 
stock  Is  necessary.  Section  301.  The  liability 
of  a  stockholder  for  the  debts  of  the  corpora- 
tion Is  for  such  portion  as  his  share  bears  to 
the  whole  of  the  subscribed  capital  stock  or 
shares.  Section  322.  Wbenerer  any  porticn 
of  the  capital  stock  is  held  by  the  corporation 
by  purchase,  a  majority  erf  the  remaining 
shares  Is  a  majority  of  the  stock  for  all  pur- 
poses of  election  or  voting.  Section  344. 
Stockh<dders  are  the  owners  of  shares  in  a  cor- 
poration having  a  capital  stock.  Section  298. 
Assessments  are  levied  and  collected  upon  the 
subscrllwd  capital  stock.  Section  331.  As 
stock  or  shares  which  have  never  passed  to 
the  ownership  of  stockholders,  or,  having  so 
I)assed,  have  again  been  purchased  by  the  cor- 
poration, cannot  be  voted  or  represented  by 
either  the  corporation  or  by  stockh<rfders,  they 
are  not  taken  Into  consideration  in  determin- 
ing majorities,  where  action  in  corporate  meet- 
ings or  assent  of  stockholders  is  Involved;  but 
when  a  given  proportion  of  the  stock  Is  spo- 
ken of  it  must  be  construed  to  mean  of  the 
sliarcs  which  have  passed  from  the  corpora- 
tion and  which  may  be  voted. 

(b)  Some  of  the  stock  was  held  and  voted 
by  trustees,  who  not  only  appeared  upon  the 
books  of  the  corporation  as  such,  but  were 
really  and  in  fact  trustees  for  other  persons. 
1'he  contention  of  appellant  is  that  a  trus- 
tee of  stock  lias  no  authority  to  destroy  the 
corporation  by  merging  It  in  anotiwr  corpora- 
tion. The  answer  to  the  proposition  mtist  be 
that  the  tnistee  Is  the  legal  owner  of  the  stock, 
and,  as  a^lnst  the  corporation,  and  all  the 
world,  ext'ept  his  cestui  que  trust,  no  inquiry 
may  be  had  touclting  his  acttons  in  the  prem- 
ises.   Civ.  Code,  n  307,  812. 

(c)  In  many  cases  the  stock  of  the  con- 
stituent companies  \vas  held  tiy  other  cor- 
porations, ami  it  Is  contended  that  one  cor- 
poration cannot  hold  stock  In  another  corpora- 
tion. As  to  this  objection,  the  record  shows 
that  stock  In  several  of  the  constituent  cor- 
porations was  held  by  the  Pacific  Improve- 
ment Company,  a  corporation  organized  tra- 
der the  laws  of  the  state  of  California  fn 
1878,  and,  as  specified  In  Its  articles  of  Incor- 
poration, among  other  pm-poses,  for  the  pur- 
pose "of  buying,  selling,  and  dealing  In  all 
kinds  of  public  and  private  stocks,  bonds, 
and  securities."    Whether  tlie  purchase  by  a 

'  corporation  of  sliarea  in  nnotlier  corporation  Is 
ultra  vires  or  not  is  said  to  depend  upon  the 
puiiiose  for  which  It  is  made,  and  whether, 
under  the  circumstances.  It  Is  a  reasonable  or 
necpHSni-y  menus  of  carr>'lnc  out  corporate  ob- 
jects. Hill  V.  Nhbet,  100  Ind.  341.  We  need 
not,  liowe'ier,  for  the  purposes  of  the  present 
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case,  enter  upon  a  dlsraaidon  or  atnlyslB  ot 
the  abjudicated  cases  on  this  subject  It  Is 
snffldent  to  say  of  fbem  that  tbey,  in  tlie  main, 
turn  iQKm  tbe  point  as  to  wlutfaer  or  not 
tlie  purchases  ultra  vires  rested  Js  the  cor^ 
poration.  Our  Glril  Code  (section  28(9  pro- 
Tides  that:  "Prirate  cotpoiatkms  may  be 
tonaeA  tot  any  purpose  fin-  which  individuals 
may  lawfully  associate  themselves."  It  Is  be- 
yond controversy  that  individuals  may  law- 
fnlly  assodate  themselves  toe  the  purpose  of 
purchasing,  sdllne,  and  dealing  in  all  kinds 
of  public  and  private  stocks,  bonds,  and  »e- 
cnrlti^  The  Pacific  Improvement  Company 
having  been  orgaBized  for  exactly  that  pur- 
pose. It  Is  Infra  vires  to  purduse,  hold,  and 
sen  stock  In  other  corporations.  Ordinarily, 
a  coiporatlon  may  only  purchase  and  h(M  so 
much  real  estate  as  may  be  necessary  to  tlie 
transaction  of  its  bnstaiess;  but,  If  organized, 
as  in  this  state  it  may  be,  for  tbe  specific 
purpose  of  purchasing,  holding,  and  stiUng 
land.  Its  power  In  that  direction  Is  not  limited. 

(d)  In  the  case  of  the  Omnibus  Cable  Com- 
pany, M70  of  its  shares  wrae  owned  by  and 
stood  in  the  name  of  Danld  Stein,  who  died, 
say.  Biz  months  before  ttie  consent  was  sign- 
ed by  Ids  executors;  and  as  the  stock  was 
never  transferred  on  the  books  to  the  names 
of  such  ezecntora,  it  is  contended  they  were 
not  anthwized  to  coisent  'The  shares  of 
stock  of  an  estate  of  a  minor  or  insane  person 
may  be  represented  by  his  guardian,  and  of  a 
deceased  person  by  his  executor  or  adminis- 
trator." Civ.  Code,  {  313.  No  transfer  of  the 
stock  to  tbe  executors  was  necessary  to  en- 
tire them  to  vote  it  Spell  Priv.  Corp.,  at  sec- 
tion 380,  "Sn  case  of  the  death  a 
stockfaoldeT,  his  odministrabtt-  becomes,  by 
operation  of  law.  vested  with  the  legal  title 
to  the  stock,  and  is  entitled  to  vote  It  at  all 
elections  without  a  transfer  upon  the  stock 
book;  ••  *  and  the  fact  tluit  tbe  de- 
cedent held  the  stock  subject  to  a  trust  wonld 
not  alter  ft  Upon  ttie  death  of  a  tnutee  of 
persoma  pnq;>erty,  the  trust  would  devolve 
npaa  his  representative,  and  he  becomes  legal 
owner  as  to  aU  persons  except  the  cestui  que 
trust,  and  the  corporation  has  nothing  to  do 
with  the  eQuitlee  between  tbe  Immediate  par- 
ties to  tbe  trust,  or  betweoi  tbe  legal  owner 
and  tUid  parties,  as  r^rds  tbe  rights  of  vot< 
Ing."  See  cases  cited  same  author  In 
footnote  to  section  380.  In  further  evidence 
of  the  authority  of  Mldiael  D.  Stein,  one  of 
the  executors,  to  execute  the  agreement,  the 
record  contains  s  power  ot  attorney  titm  all 
Qie  betrs  of  Danld  Stein,  executed  July  31, 
1883,  authorising  him  to  transact  any  business 
which  they  ml^t  or  could  do  under  or  pur- 
suant to  any  rights  which  they  bad  or  might 
thereafter  acquire  as  legatees  or  hdrs  at  law 
of  Daniel  Stein,  deceased.  And,  under  such 
power,  the  said  attcnney  In  fact  esecnted  a 
TBtiflcatlon  and  confirmation  of  tbe  agreem^t 
for  consolidation  for  and  In  the  names  of  his 
ttrincipals. 

(e)  GeOTge  Leroy  was  tbe  owner  of  900 


shares  of  the  stodc  of  the  Omnflnw  Cable  Com- 
pany, and  bis  consent  was  executed  in  writ- 
ing under  a  power  of  attorney  from  said 
Geoi^  Leroy,  which.  It  is  claimed,  was  In- 
sufficient to  authorise  such  consent  Oeo^ 
Leroy  subsequently,  and  with  full  knowledge 
of  all  the  facts,  snrrendered  his  certificate  of 
stock  in  the  Omnibus  Company,  and  received 
In  exchange  tber^or  the  cwrespondlng  cov 
tiflcate  In  the  consolidated  company,  and  still 
holds  tbe  same.  It  is  not  dear  but.  that  the 
power  of  attorney  from  George  Leroy  was 
sufficient  but  waiving  that  question,  tlie 
acta  of  said  George  Leroy,  in  surrendering 
his  stock  and  recdving  the  correqiKmding 
stock  in  the  new  company  with  full  knowl- 
edge of  an  the  facts,  amounted  to  a  ratifica- 
tion of  the  acte  of  the  agent  In  arriving  at 
this  conclusicm,  we  need  not  state  the  proposi- 
tion as  broadfy  as  is  warranted  by  the  au- 
thorltles.  Wherever  an  agent,  acting  under  a 
specific  authorization,  has  exceeded  his  an- 
thority  In  the  performance  of  a  lawful  act, 
which  the  prlndpal  could  have  authorised,  the 
principal  may  thereafter  ratify  such  unau- 
thorized act  and,  when  so  ratified,  it  acta 
retrospectlv^y,  and  the  prlndpal  is  equally 
bound  as  he  would  have  been  had  the  (Hrlginal 
authority  been  ample,  or  had  he  originally 
performed  the  act  in  person.  Whart  Ag.  tit. 
"Ratification,"  <  61  et  seq.  The  case  of  Kate 
Johnson,  who  held  200  shares  In  the  same 
company,  need  not  be  noticed.  t<a  tbe  reason 
that  more  than  three-fourths  of  the  stock  Is- 
sued was  represented  the  other  consenting 
holders. 

<f)  A  portion  of  the  stock  of  the  North 
Beach  &  Mission  Hallway  Company  stood 
in  the  names  of  certain  persons  who  consent- 
ed in  writing  to  the  consolidation,  but  such 
persons  held  It  in  trust  for  the  Omnibus  Catde 
Company,  which,  it  is  claimed,  invalidates  it 
What  has  bem  said  hoeinbcfore,  as  to  the 
right  of  p»sons  In  whose  name  stock  stands 
on  the  books  <^  the  company  to  vote  and  con- 
trcd  it,  applies  faerft  It  further  appears  that, 
on  the  13th  day  of  October,  1883,  this  stock, 
so  held  in  trust,  was  canceled,  but  the  cer- 
tificates were  not  canceled  until  January,  18M. 
It  does  not  ai^wor  tbat  the  cancdlatlon  took 
idace  before  the  consent  to  consolidation  was 
executed;  but;  on  tbe  contrary,  the  resolntktns 
and  arUcles  of  assodatlcoi  ledte  that  the 
consent  In  writing  of  tiw  stockholdera  bad 
been  executed  prior  to  the  acts  of  hicorpora- 
tkm.  In  this  and  several  ottier  cases  the 
consent  was  executed  on  tbe  same  day  with 
the  resolutions  <tf  the  several  companies  in  fa- 
vor of  consolidation  and  execution  of  the  artl- 
des  of  the  new  company,  the  {dalntlff  herein. 
Under  these  circumstances,  the  plain  infer- 
ence Is  that  the  consent  was  executed  prior 
to  tbe  cancellation. 

(g)  Objection  Is  also  made  to  the  notice  of 
ccmsolldatlon,  and  to  the  manner  of  its  publica- 
tion. The  substance  of  tbe  notice  was  that, 
pursuant  to  the  statute,  tlie  several  constita- 
wt  corporathms,  naming  them,  upon  the  vrrit- 
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ten  consent  of  &e  stocUudden  holding  more 
tlian  three-fourttis  In  value  of  all  tbe  stock  at 
eacdi  of  said  corptnatlons.  reapectlTely,  and  by 
tbe  agreemoit  of  tbe  reapectlre  txtards  of  dl- 
rectors  of  said  corporaUona,  made  aod  entered 
In  accordance  wltli  sncta  consent,  end  pursu- 
ant to  tbe  statute,  etc.,  bare  consolidated  and 
amalgamated  their  capital  stock,  debts,  prapa- 
ttes,  assets,  and  frandUsea  under  tbe  cwporate 
name  and  style  of  the  Market  Street  Railway 
Ciompany.  Tin  notice  la  dated  October  14, 
1803,  and  was  pnhllshed  dally  In  the  Sacra- 
mento Dally  Record-Union,  Sundays  exc^itedt 
and  in  every  Issue  thereof,  &om  October  18th 
to  NoTonbOT  17tb.  both  cbiya  Indudre.  Tbe 
said  Beo(ffd-Uid<m  is  pUbllahed  at  Sacnmen- 
to,  and  is  not  published  on  Sundays.  This 
was  a  publlcatlai  of  one  month,  as  provided 
for  In  sectltm  478  of  the  OMl  Code.  The  pub* 
licatlon  in  two  newspapera  in  San  FranciBco, 
Tiz.  the  Chronicle  and  Evening  Post,  was 
dally,  and  for  more  than  one  month.  The  no- 
tice was  also  published  five  ctndecuttre  times 
in  as  many  consecutive  weeks  In  the  Tlmes- 
Oaaette,  a  weekly  newspaper,  publlahed  week- 
ly, in  the  oonnty  of  San  Mateo,  from  and  after 
October  21, 1893.  TUs  was  In  full  compliance 
with  the  requirements  of  the  statute. 

We  have  thus  noticed,  ctmsecutiTely,  tbe 
BBveral  objections  made  by  appellant  to  tbe 
several  steps  taken  by  the  several  corpora- 
lioiw  in  the  process  of  cnMK^datfaig  and 
amaleamatlng  tbdr  properties,  and  If ,  In  so  do- 
ing, the  reasoning  taas  not  been  fall,  and  the 
conclusttHis  seem  curt,  It  dKmld  be  attributed 
to  a  growing  consclousnesa,  as  the  work  pro- 
gressed, tiiat  an  opinion  should  have  an  ending 
as  wen  as  a  beginning.  The  conclusion  reach- 
ed Is:  The  several  constttuent  ctnrporatlons 
wtn  difly  and  legally  cmuKdldated  Into  and 
formed  the  existing  corporation  known  and 
designated  as  the  "Market  Street  Railway 
Gompany,"  wlilch  Is  and  has  been  a  valid  and 
existing  cwporatlon,  de  Jure,  since  such  con- 
solidation, with  a  capital  stock  of  $18,750,000, 
divided  Into  187,500  sharea,  oC  tbe  par  value  of 
9100  each. 

Upomwhat  may  be  termed  tbe  second  brandi 
of  the  case,— that  is  to  say.  matters  rdatlng 
to  the  regularity  of  tbe  proceedtaigs  for  tbe  !»• 
«ue  of  the  bonds,— we  note  but  two  objections 
calling  for  special  comment:  (1)  As  to  tht 
sufflcfency  of  the  notice  to  stockbcdders,  and 
Of  tbe  resolutlcm  passed  at  the  meeting  In  pur- 
Bunnce  of  the  notice.  (2)  As  to  the  r^ht  of 
the  storkholderg  to  be  represented  and  have 
tbelr  votes  cast  by  proxies. 

Upon  the  first  proposition,  It  Is  objected  thai 
the  notice  and  resolution  were  indefinite  and 
uncertain,  In  that  the  notice  specified,  In  sul>- 
stance,  that  the  purpose  of  the  meeting  was  to 
cfHisldrj:  and  act  upon  the  proposition  to  cre- 
ate a  bonded  indebtedness  of  the  corporation 
to  the  amount,  in  the  aggregate,  of  $17,500,000, 
a  portion  thereof  to  be  used  In  retiring  the  ex- 
isting bonded  indebtedness,  and  to  Increase 
ttw  bonded  Indebtedness,  In  the  aggr^te.  to 
(1?  ^100.000.  and  to  nun-t^^ge  the  property,  eto. 


The  reetdntlon  ad<q)ted  at  tbe  stockholders' 
meetly  jnovlded.  In  substance,  that  a  bonded 
Indebtedness  to  tiie  amount  ctf  $17,500,000  be 
created,  and  that  tbe  bonded  Indebtedness  be 
Increased  to  tbe  amount;  In  tbe  aggregate,  of 
$17,600,000.  etc.  Tbe  capital  stock  of  the  com. 
pany,  as  befwe  stated.  Is  $18,700,000.  and 
there  was  an  outstanding  indebtedness  of  the 
several  constituent  oorpomtkots  amounting.  In 
tbe  aggregate^  to  $7.085/)0a  Sectbm  359  of 
the  Civil  Code,  as  amended  In  1893.  provides 
that  "tbe  bonded  Indebtedness  of  a  corpora- 
tl(m  may  be  created  w  Increased  by  a  vote  of 
the  stockholders  representing  at  least  two- 
thirds  of  the  subscribed  cai^tal  stock,  at  a 
meeting  called  by  the  board  of  directors,  and 
after  notice  ot  the  time  and  place  of  the  meet- 
ing, •  •  •  which  notioe  sbaU  state  tbe 
amount  ot  the  bonded  Indebtedness  which  It  Is 
proposed  to  create,  or  the  amomu  to  which  It 
is  proposed  to  bicreose  sndi  Indebtedness,"  eta 
The  fwegoing  sectkai.  It  will  be  peroetred,  pre*, 
vides  the  method  1^  which  tiie  btnided  Indebt- 
edness of  all  corpomti(»M  Is  to  be  created  or 
Increased.  The  powo:  to  creiUe  such  bonded 
Indebtedness  by  railroad  c<»poratlon8  to  giv- 
en by  section  4S6  of  the  CSvU  Code,  which,  in 
part,  la  as  ftdlows:  "Railroad  c<Rrporattons 
may  borrow  on  the  credit  of  tbe  corixirationi 
and  und«  such  r^nlatioos  and  restrictions  as 
the  directors  thereof  by  unanlmons  concur- 
rence nay  Impose,  such  sums  of  money  as  may 
be  necessuy  fra  constructing  and  comidetlng 
tbsir  railroad,  and  may  Issue  and  dlq^oae  of 
bonds  <x  pnmilssory  notes  thertfw  •  •  • 
In  paj^ment  of  sny  debts  or  ctmtracts  for  coi^ 
structlng  and  completing  their  road,  with  its 
equipments  and  all  else  relative  thereto,  and 
for  tbe  purchase  of  raOroada  and  other  prop- 
er^ within  the  purposes  of  tbe  corporatiw. 
The  amount  of  bmids  or  promtesory  notes  is- 
sued for  such  purposes  must  not  exceed,  In 
all,  Qie  amount  at  their  capital  stock."  The 
residue  of  the  sectl<m  authorises  tiiam  to  se- 
cure  tbe  payment  of  such  bonds  or  promissory 
notes  by  mnrtgage  or  deed  of  trust  upon 
th^r  prcvperty  and  frantdilBes.  The  power, 
then,  to  given  to  create  a  bonded  Indebted- 
neaa,  under  the  drcnmstsnces  indicated  in  the 
statute,  to  tbe  amount  of  tbe  capital  atock. 
As  tiie  proposed  tesue  of  $17,500,000  was  with- 
in thto  limit,  tbe  corporation  was  autiiorised 
to  Issue  Its  bcukds  th«:efor,  unless  there  was 
an  existing  Issue  precluding  It  from  so  doing. 

Were  there  any  outstanding  bonds  of  the 
plaintiff  corporation?  Strictly  speaking,  It 
cannot  be  said  there  were  any  outstanding 
bonds  of  the  corporation.  The  constituent 
corporations  which  had  united  in  Its  organi- 
zation had  outstandhig  bonds,  and  "no  such 
amalgamation  or  consolidation  must  In  any 
way  relieve  such  corporation  or  the  stock- 
holders thereof  from  any  and  all  Just  liabili- 
ties." But  duties  which  a  corporation  owes 
to  parties  who  have  dealt  ^ith  it  previous  to 
a  consolidation,  and  obligations  it  has  In- 
curred to  such  parties  under  contracts,  can- 
not be  transferred  to  the  new  cotporatton 
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without  tbeir  consent  The  effect  of  the  ex- 
ercise of  such  a  power  would  he  to  Impair 
the  obligation  of  contracts,  and  therefore  It 
cannot  be  conferred  by  the  legislature.  Spell. 
PrlT.  Corp.  S  107;  Bruftett  v.  Railroad  Co., 
2o  III.  310;  In  re  Manchester  &  L.  I/oan 
Aas'n.  L.  R.  9  Eq.  643;  Railroad  Co.  v. 
Strait,  35  N.  J.  Law,  322.  A  creditw:  may 
not  prevent  a  consolidation  of  corporations, 
but  he  may  insist  that  the  property  of  the 
debtor  corporation  remain  subject  to  his  de- 
mands, and  that  Us  stockbolders  shall  be 
answerable  to  him  to  the  extent  of  their 
statutory  liability.  "Novation  is  made  by  con- 
tract, and  is  subject  to  all  the  rules  concern- 
ing contracts  in  general."  CIt.  Code,  1  1532, 
In  some  of  the  states  there  are  statutes 
broad  enough  to  create  a  primary  liability 
upon  consolidated  corporations  for  the  liabili- 
ties of  the  several  constituent  companies. 
Where  this  is  the  case,  no  donbt  but  that, 
while  creditor  are  not  compelled  to  have  re- 
course to  the  new  company,  they  may  elect 
to  do  BO,  and  recover.  There  Is  no  evid«ice 
of  Bach  an  election  on  the  part  of  creditors 
here.  The  property  of  the  several  corpora- 
tions, however,  Is  still  liable  for  the  debts 
contracted  by  them,  and,  as  a  corporation 
may  not  create  debts  in  excess  of  Its  sub- 
scribed capital  stock  (Id.  $  800),  these  sev- 
eral demands,  while  not  primary  liabilities 
of  the  corporation  plaintiff,  are  yet  charges 
upon  its  property  which  will  reduce  It  by 
so  much,  and  hence  come  within  the  spirit 
of  the  rule  limiting  the  Indebtedness,  under 
section  309,  supra.  It  was  In  this  view, 
no  doubt,  that  the  plaintiff  framed  its  no- 
tice the  action  of  Its  stockholders,  and  of  Its 
officers  in  reference  to  the  Issue  of  bonds. 
It  had.  so  far  as  It  was  able  in  the  articles 
of  conBolidation,  made  Itself  liable  tor  all  the 
liabilities  of  the  several  constituent  corpora- 
tions, and  the  agreement  only  needed  the 
consent  of  creditors  to  constitute  a  novation 
of  debtors.  Between  Itself  and  the  constitu- 
ent corporations  it  was  absolutely  bound  to 
make  such  payment  Hence,  Its  right  to  treat 
the  outstanding  bonded  indebtedness  as  its 
own  obligation,  and  to  provide  in  Its  action 
for  the  payment  thereof,  or,  if  the  creditors 
refused  to  receive  payment  upon  their  bonds, 
to  treat  them  as  a  part  of  Its  own  bonded  in- 
debtedness, and  to  issue  bonds  for  such  less 
amount  as,  with  those  outstanding,  would  ag- 
gregate a  given  amount  or  sum.  In  this 
view  of  the  object  there  Is  nothing  indefinite 
in  the  notice  and  resolution  to  create  a 
bonded  Indebtedness  of  $17,500,000  (a  por- 
tion of  which  is  to  be  used  in  retiring  ex- 
isting bonded  Indebtedness),  and  thereby  to 
increase  its  bonded  indebtedness  up  to  the 
amount  In  the  aggregate  of  $17,500,000. 

3.  Ab  to  tbe  right  of  stockholders  to  be 
represented  by  proxies  In  the  stockholders' 
meeting  by  which  the  bonded  indebtedness 
was  authorized.  The  langnage  of  Civ.  Code, 
i  359,  Is:  "The  increase  shall  be  made  by  a 
rote  of  tlie  Btockholders  represeutins  at  least 


two-thirds  of  the  subscribed  capital  stock." 
It  is  conceded  that  the  requisite  two-thirds 
of  tbe  capital  stock  was  attempted  to  be 
voted;  but  as  many  of  the  shares  were  voted 
by  proxies,  which.  If  ^imlnated,  would  not 
leave  a  two-thirds  majority  ta  favor  of  the 
proposition,  it  is  contended  that  the  wh<^e 
proceeding  was  void.  Tbe  theory  of  the  ap- 
pellant is  that,  while  the  ccmstitutlon  of  this 
state  (section  12,  art.  12)  provides  that:  "In 
all  elections  for  directors  or  managers  of 
corporations,  every  stockholder  shall  Iiave  the 
right  to  vote  In  p»son  or  by  proxy,"  etc.,  and 
while  secUon  307  of  the  Civil  Code  in  effect 
enunciates  the  same  thing,  still  all  this  has 
no  application  to  a  vote,  under  section  359, 
for  the  creation  of  a  bonded  Indebtedness; 
that,  as  to  the  latter,  tbe  authority  Is  givan 
to  a  vote  of  the  stockholders,  and  not  to  the 
proxies  of  the  stockholders;  that  »presa 
provision  Is  made  for  voting  by  proxy  where 
the  legislature  thus  Intended,  etc.  This 
theory  would  have  been  deemed  eminently 
sound  a  century  since,  but  within  that  period 
the  law  in  regard  to  corporations  has  under- 
goue  Important  changes.  The  modem  law 
writers  upon  corporations,  without  exception, 
so  far  as  we  have  observed,  recognise  the 
right  of  a  private  corporation,  in  the  absence 
of  any  statute  on  the  subject  to  provide  by^ 
by-law  for  stockholders  to  vote  by  proxy. 
Taylor,  at  section  679  of  hia  work  on  Cor- 
porations, Bays:  "It  la  held  that  stockhold- 
ers have  no  implied  right  to  vote  by  proxy, 
but  it  is  competent  for  a  corporation  by  a 
by-law  to  authorize  votes  to  be  cast  In  that 
manner,"— citing  People  v.  Crossley,  69  UL 
195;  State  v.  Tudor,  5  Day,  329.  Cook  on 
Stock,  Stockholders,  and  Corporation  Law, 
says,  at  section  610:  "At  common  law  a 
stockholdw  has  no  right  to  cast  his  vote 
by  proxy.  This  rule  was  evolved  from  the 
analogous  rule  governing  municipal  corpora- 
tions, which  requires  all  votes  to  be  given 
in  person.  The  right  to  vote  by  proxy  la 
often  given  by  the  charter  Itself.  Gven  if 
not  so  given,  the  right  may  be  created  by 
by-law."  Morawetz  on  Private  Corporations, 
at  section  486,  says:  "The  members  of  a 
corporation  must  vote  personally,  and  camiot 
vote  by  proxy,  unless  the  right  to  rote  by 
proxy  Is  expressly  conferred  by  the  com- 
pany's charter  or  by-laws."  That  the  right 
of  voting  by  proxy  may  be  ccmferred  through 
a  by-law  adopted  by  the  majority  appears 
to  be  reasonably  settled.  Beach  on  Corp<»a- 
tlons,  at  section  303,  holds  the  same  doctrine. 
See  2  Kent,  Comm.  294,  and  Philips  v.  Wick- 
ham,  1  Paige,  598.  Spelling  on  Private  Cor- 
porations, at  section  387,  says:  "Proxy  vot- 
ing was  not  recognized  by  tbe  English  com- 
mon law,  but  has  become  so  universal  a 
custom  in  this  country  that  the  right  would, 
at  the  present  day,  probably  be  held  to  exist 
even  in  the  absence  of  statutory  provlslooa, 
where  so  provided  in  the  by-laws."  And  la 
a  footnote  It  Is  said:  "Tbe  California  statute 
recognizes  the  right  and  empowers  all  cw- 
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poratiofla  to  regulate  the  manner  by  by-laws, 
on\j  requiring  that  proxies  ahall  be  In  writ* 
ln«r.  GiT.  Code.  S  312."  Section  812,  CIt. 
Code,  is,  la  part,  as  follows:  "At  all  dec- 
tlffliB  or  Totes  had  for  any  purpose,  there 
mnat  be  a  majority  of  the  Bubscribed  cap- 
ital stock  or  of  the  members  represented, 
^ther  In  person  or  by  pnncy  in  writing. 
Every  person  acting  therein,  In  person  or 
by  proxy  or  representatlre,  muat  be  a  mem- 
ber thereof  or  a  bona  fide  atockholder,"  eta 
This  section  clearly  recognizes  the  right  of 
a  stockholder  to  appear  and  act,  not  only 
at  all  elections,  but  also  at  all  Totes  had 
for  any  purpose,  tAthet  ta  person  or  by 
proxy.  It  is  true,  the  section  Jnst  quoted 
contains  a  recognition,  rather  than  a  grant, 
of  the  right  ot  a  stockholder  to  appoint  a 
proxy  to  represent  him.  Turning  to  section 
803  of  the  Civil  Code,  we  find  it  provides 
that:  "A  corporation  may,  by  its  by-laws, 
where  no  other  provision  is  specially  made, 
provide  for:  •  •  •  (3)  The  mode  of  vot- 
ing by  proxy."  It  only  remains  to  be  said 
that  section  7  of  the  by-laws  of  the  plaintiff 
contained  the  following  provision:  "At  all 
meetings  of  stoclUiolders  absent  members 
niay  vote  by  prox^-,  duly  auth<»ised  in  writ- 
ing, signed  by  the  Btockhold««  granting 
them,  and  such  proxies  shall  be  filed  with  the 
secretary.**  The  record  further  shows  that 
all  proxies  were  In  writing,  and  were  filed 
with  the  secretary,  and  that  the  stockhtdd- 
ers  granting  them  were  absent  from  the 
meeting.  The  Pacific  Improvement  Company 
authorized  Douty,  Its  secretary,  by  resolu- 
tion duly  passed,  to  vote  its  stock,  and  subse- 
quently ratified  and  confirmed  the  acts  of 
the  proxies  appointed  by  the  pledgees  of 
some  (nC  its  stock,  which  stood  on  the  bo<*8 
of  the  company  in  the  names  of  such  pledg- 
ees. What  has  been  said  heretofore  upon 
the  subject  of  ratification  will  sulBce. 

As  to  the  2,813  shares  standing  upon  the 
books  of  the  plaintiff  in  the  name  of  J.  D. 
Grant  and  T.  L.  Barker,  extKiutora  of  estate 
ot  Ed  Hull,  deceased,  and  voted  by  proxy 
from  them  to  J.  L,  WlUcutt,  and  as  to  55-1 
shares  standing  upon  the  books  of  the  com- 
pany In  the  name  of  the  Crocker  Estate  Com- 
pany, a  corporation,  no  notice  need  be  taken, 
for  the  r«ison  that,  if  it  be  concnled  these 
votes  were  Irregular,  there  was  still  more 
tlian  two-thirds  <3t  all  the  capital  stock  voted 
in  favor  of  the  resolutions  without  these 
sliares.  The  whole  number  of  sliares,  as  be- 
fore stated,  In  the  corpwation  plaintiff  was 
187,500,  two-thirds  of  wbkli  Is  125,(X)().  The 
total  number  of  shares  rcprescuteil  and  voted 
In  favcv  of  the  resolution  was  137,240,  being 
an  euess  over  the  required  number  of  sUui-es 
of  12.2-10.  From  this  vote  deduct  2,81^ 
.  574-1-150  shares  of  Hendry's  Son  &.  Co.,  to 
.  which  obJectiCHi  Is  also  made,  and  we  still 
have  an  excess  of  8,727  shares  in  favor  of 
the  resolutions  over  and  above  tlie  necessary 
two-tlilrds  prescribed  by  section  35i>  of  the 
Civil  Code,  SB.  amended  In  1803. 


The  ottier  objestloiis  raised  by  appellants 
will  not  be  mentioned  In  detail.  They  have 
been  examined,  and  In  them  no  cause  for  re- 
versal Is  discovered.  Upon  the  whole  rec- 
ord, we  are  of  opinion  the  Judgment  appealed 
from  should  be  affirmed. 

We  concur:   HATNES,  C;  BRITT,  G. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  <«)inlon,  the  Judgment  appealed 
from  is  affirmed. 

I  concur  In  the  Judgment  BEATTT,  0.  J. 

HARRISOX,  J.  I  am  unable  to  agree  with 
the  opinicHi  of  the  majority  of  the  court  upon 
the  first  proposition  discussed  therein,  for  the 
reason  that.  In  my  opinion,  it  Is  In  disregard 
of  the  following  provision  of  section  358  of 
the  Civil  Code,  viz.:  '*The  due  Incorporation 
of  any  comirany  claiming  in  good  faith  to  be 
a  c(Hi)(»ati(»i  under  this  part,  and  doing  busi- 
ness as  such,  or  its  right  to  exercise  corporate 
powers,  shall  not  be  inquired  into  ccdlatei-ally 
in  any  private  suit  In  which  such  de  facu 
corporation  may  be  a  party;  but  such  In- 
quiry may  be  bad  at  the  suit  of  the  state  on 
Infimnation  of  the  attoraey  general;"  and 
tituit  the  court  Is  thereby  precluded  from  de- 
termining the  question  in  this  action.  That 
the  effect  of  proceedings  for  a  consolidation 
ijt  two  or  more  railroad  coiporatlons,  taken 
by  virtue  of  section  473,  Civ.  Code,  Is  to  create 
a  new  corporation,  and  that  tiie  constating 
articles  by  which  the  con8olldatl<m  Is  effected 
constitute  the  articles  of  incorporation  at  such 
new  coi-poraiion,  is  well  established  by  au- 
thirlly,  and  is  recognized  by  the  section  it- 
self, which  declares:  "When  the  craisolldatlon 
and  amalgamation  is  completed  a  copy  of 
the  new  articles  of  mcorporaticm  must  be  filed 
In  the  office  of  the  secretary  of  state."  To 
determine  whether  the  proceedings  therefor 
have  been  regularly  taken  in  accordance  with 
the  provisions  of  the  section,  and  are  suffi- 
cient in  form  to  create  a  de  Jure  corporation, 
would  be  to  Inquire  into  Its  "due  incorpora- 
tion," which,  as  above  seen,  "sliall  not  be  in- 
quired into  collaterally  in  any  private  suit  to 
which  such  de  facto  corporation  may  be  a 
party."  As  it  is  only  at  the  suit  of  the  state, 
upon  the  information  of  the  attorney  genetnl, 
that  such  Inquiry  may  be  liad,  any  conclusion 
thenxm  in  the  present  case,  however  persua- 
sive It  may  be,  la  merely  obltor,  and  can 
have  no  authoritative  force  in  any  subsequent 
action  at  the  instance  of  the  state;  and,  con- 
sequently, the  views  of  the  court  upon  the 
subject  ought  not  to  be  given,  except  In  a 
case  in  which  it  shall  be  properly  presented, 
and  after  the  state,  through  its  atturoey  gen< 
eral,  has  bad  an  opportunity  to  be  beard  there- 
on.  The  want  of  authority  or  Jurisdiction  In 
the  court  to  make  any  iuijulry  of  this  natuic 
has  been  ful^  argued  by  counsel  for  the  re- 
spondent in  Its  brief,  and  the  sufficlpncy  of 
this  argument  has  not  been  contradicted  by 
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the  appeUants;  and,  bidepeiuleiit  of  the  ex- 
press declaration  of  the  statute,  I  have  not 
been  atfle  to  find  any  ndjndleBted  caao  tai 
which  It  has  been  deotded  ttiat  the  legnltty  cr 
r^nlarity  of  Ha  incorporation  can  be  Inquired 
Into  for  the  purpose  of  determlnlns  the  rights 
of  the  corporation  under  a  contract  entered 
into  between  It  and  an  Indlrldaai  after  It  bad 
received  Its  charter  of  Incorporation.  I  con- 
cur In  that  pcatlon  of  the  opInlMi  which  holds 
that  the  proceedings  for  the  Issue  of  the  bonds 
were  In  accordance  with  the  requir«ncnta  of 
tne  statute. 


m  cai.  m 

CENTRAL  PAG.  R.  CO.  t.  DBETZ  {MAR- 
TIN et  al.,  Interreners.    No.  18,398). 

(Snpreme  Court  of  California.    Nov.  5,  1895.) 

Sau  or  Land  —  Absignuent  or  Contkact  to 

MOHTOAGBB — RlOni  TO  DzEU. 

Wherfl  a  contract  for  the  pnrchnse  of  land 
provides  that,  on  i)erformauce  of  the  contract  by 
the  Tendee,  the  vendor  will,  on  request  and  "Bor- 
render  of  the  contract,"  execute  a  deed,  an  aB- 
Bignee  of  a  mortgage  given  on  the  land  by  the 
vendee  allowing  the  mortgagee  at  maturity  to  pay 
all  liens  on  the  land  is  entitled  to  a  deed  from 
the  vendor  on  tender  of  any  balance  due  on  the 
price,  without  offering  to  Bunender  the  contract 

Department  2.  Appeal  from  superior  court, 
Ssklyou  county;  J.  S.  Beard,  Judg& 

Action  by  the  C«itral  Paciflc  Railroad  Com- 
pany against  Alary  B.  Deetz  for  cancellation 
of  a  contract  for  the  sale  of  land.  H.  P.  Mar- 
tin and  anotha  Intervened  as  assignees  of 
the  contract,  and  asked  for  the  ape<^c  per- 
formance tbweof.  From  a  Judgment  tor 
l^Intlff,  intarveners  appeaL  Revosed. 

T.  M.  Osmont,  for  aroeUants.  J.  F.  Far- 
nher,  for  le^NHidcnt; 

TEMPLE,  J.  This  action  was  brou^t  to 
bar  and  cut  the  right  of  the  defendant  to 
certain  land  which  she  had  omtracted  to  pur- 
chase from  plaintur.  Appdlauts  filed  a  com- 
lOahit  of  intaroition,  to  which  the  plalntlfl 
demtnred.  The  demurrer  was  sustained,  and. 
Judgment  having  beoi  rendered  for  i^lntifl, 
the  Int^renera  appeal. 

It  is  avared  In  the  complaint  tha^  after 
defendant  had  entered  Into  the  contract  tcx 
the  purdiase  of  the  land,  said  defendant  and 
several  fither  ponons  named  in  the  complaint 
made,  executed,  and  delivered  to  one  M.  A. 
Harding  th^  promissory  note  for  922,000, 
payaUe  with  Interest  two  years  from  its  date, 
which  was  April  1&,  1891;  and  at  tlie  same 
time,  to  secure  the  payment  of  said  sum  with 
interest,  said  mafcera.  including  fbe  defend- 
ant, executed  and  delivered  to  Harding  a 
mortgage  upon  the  premises  described  bt  the 
complaint  and  upon  other  lands,  which  was 
duly  recorded;  also,  that  the  Intervenen  have 
become  the  owners  of  the  said  note  and  mort- 
gage. The  note  Is  now  due  and  wholly  un- 
paid. It  Is  ivovlded  to  the  mortgage  that 
the  mortgagee  or  his  assigns  may  pay  and 
dtacbarge  at  maturity  all  liens  <x  Incmnbran- 
Cai.Rflp.  tt-44  P.-W 


oea  uprai  ^e  mortgaged  ^%mlses.  It  was  al- 
so averred  that  It  was  necessary  for  the  pro- 
tection of  the  lnt«Tenera,  as  mortgagors,  that 
the  amount  due  the  plaintiff  be  paid;  and.  In 
connection  with  this  allegation,  it  was  aver- 
red that  the  remaining  {H'0];>erty  covered  by 
th^  mortgage  wds  Insufflcloit  to  pay  the 
amount  doe  and  owing  on  said  mortgage  It 
was  also  charged  In  said  com^int  that  "prior 
to  the  15th  day  ot  Octobs,  1892,  these  In- 
terveners offered  to  i^ntlff  to  pay  the  said 
railroad  company  the  balance  of  Its  said  de- 
mand, to  wlt^  the  said  sum  of  fl,500,  but 
I^Intur  refused  to  accq>t  payment  tliere<tf 
from  these  Interveners  without  the  produc- 
tion by  tbem  of  said  writtm  c(nitvact  (Ex- 
hibit A);  that  these  Intareners  were  not  tfaoa 
In  possesslm  ot  said  contract  and  were  not 
able  to  produce  tiie  same,  which  tacts  were 
by  them  communicated  to  the  plaintiff,  and 
at  the  same  time  the  plaintiff  was  furtha*  in- 
formed that  the  Intervenem  held  a  mortgage 
upon  said  premises  encuted  by  the  said  Mary 
A.  Deetz  and  others,  and  that  they  w«»tliw»> 
tote  Interested  in  making  final  payment  uptm 
said  land  so  as  to  save  tin  security,  and  ulti- 
mately secure  oat  of  tiie  same  the  full  pay- 
ment  and  satisfiictlon  of  the  note  and  mort- 
gage executed  to  said  Harding  by  said  Mary 
A  Deetz  and  othm;  and  the  Interveners  ever 
since  have  been  and  now  are  ready  and  will- 
ing to  pay  the  balance  due  to  plaintiff  under 
Its  said  contract  with  Mary  A  Deetz,  togedh 
er  with  the  Interest  due  tliere<m;  and  they  do 
hereby  otter  and  tender  to  plaintiff  full  pay- 
ment and  satisfaction  tiiereof ;  and  th^  her»> 
by  offer  to  keep  and  perform  all  the  stipula* 
tions  and  undertakings  by  the  defendant  re- 
quired  to  be  kept  and  performed  by  1^  ternm 
of  said  contract  (Exhibit  A)."  The  isaysr 
was  tbat  Intervenera  be  allowed  to  pay  the 
plaintiff  all  sums  due  on  the  contract,  and 
that  thcreup<m  plaintiff  be  required  to  con- 
vey the  land  to  Mary  A.  Deetz,  to  be  held 
subject  to  the  lien  of  their  mortgnge.  Hie 
contract  between  plaintiff  and  Mnry  A.  Deetz, 
whl(4i  was  Bxhlblt  A  referred  to,  provided 
that  upon  performance  by  Mary  A.  Deetz,  her 
heirs  or  assigns,  plaintiff,  party  of  the  first 
part,  "will  cause  to  be  made  and  executed  to 
the  said  party  of  the  second  part,  upon  re- 
quest and  Burreoder  of  tlds  cwtrac^  a  deed," 
etc. 

The  main  contention  on  the  part  of  plaintiff 
Is  that  inasmuch  as  the  intervraers  do  not 
offer  to  surrender  the  contract  and  are  not 
able  to  do  BO,  they  cannot  perform  the  G<m- 
troct,  and  are  not  ratitied  to  pay  the  amount 
due  plaintiff,  and  compd  i^alntlff  to  convey 
the  land;  in  otiier  words,  plaintiff  could  anjy 
be  compelled  to  convey  upon  full  performance 
of  the  contract  on  the  port  of  Mary  A.  Deetz, 
and,  by  the  terms  of  the  contract,  llie  snr- 
roider  of  the  contract  was  a  condition  pre- 
cedent to  the  obligation  on  the  part  of  plain- 
tiff to  execoto  the  deed.  To  this  proposltton 
I  cannot  agree.  Had  Mary  A.  Deeti  paid 
the  full  amount  of  tiw  purctuas  monsy,  bIm 
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could  hare  compelled  plaintiff  to  conTey,  al- 
though she  had  lost  tbe  paper  contract,  and 
her  aBslgnee  could  also  do  so.  Tbe  vendee 
under  the  contract  was  In  equity  the  owner 
of  the  land,  subject  to  the  condltjons  of  the 
contract  She  conid  convey  or  mortgage  her 
estate  In  It,  and  the  grantee  or  purchaser  un- 
der the  mortgage  will  succeed  to  the  estate 
of  tbe  TCDdee.  It  does  not  appear  that  the 
contract  of  sale  had  been  assigned  by  tbe 
vendee  prior  to  the  mwtgage.  If,  however, 
tiiere  Is  any  dalm  of  that  kind,  the  claims  of 
such  supposed  assignees  can  be  litigated  In 
tills  suit,  or  the  plaintiff  aecnred  against  It 
whether  the  tender  was  properly  made  or 
not  Is  of  no  consequence  on  this  demurrer. 
The  contract  does  not  make  time  of  the  es- 
sence of  the  contract  Hie  decree  does  not 
allow  Interveneis  to  perform  the  contract.  It 
Is  claimed  by  plaintiff  that  interveners  can- 
not do  so  unless  they  are  able  to  surrender 
tbe  wrltt«i  contract.  The  Judgment  Is  re* 
versed,  and  the  cause  remanded,  and  tbe  court 
directed  to  overrule  the  demurrer  to  the  com- 
plaint of  Intervention. 

We  concur:   HENSHA.W,  X;  McVAB- 
IxA.ND.  J. 

109  Cal.  «1D 

PEOPLE  V.  BELLAMY.  (Cr.  No.  27.) 

(Snpreme  Court  of  California.    Oct  24,  1885.) 

CrihivaIi  Law —  Cikcumstaktial  Evidbncb  — 
pROBATivB  Force. 
A  charge  that  "to  juatify  the  Inference 
of  legal  guilt  from  circumstantial  eridenrc.  the 
existence  of  inculpatory  facta  must  be  establish- 
ed absolutely  and  to  a  demonstration  incnmiJiiti- 
ble  with  the  innocence  of  the  accused,"  demand- 
ed a  greater  degree  of  certainty  than  the  law  le 
quired. 

Department  1.  Appeal  from  superior  court, 
8an  Bernardino  county;  John  L.  Campbell, 
Judge. 

Louis  Bellamy  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

Byron  Waters  and  Henty  W.  Nisbet,  for 
appellant.  Wm.  F.  Fitzgerald,  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  defendant  appeals 
from  a  couTictlon  of  the  crime  of  burglary, 
and,  as  grounds  for  a  reversal  of  the  Judg- 
ment, Insists  that  the  court  committed  error 
In  refusing  to  give  to  the  Jury  the  following 
instruction  as  to  the  law  of  tbe  case:  "In 
order  to  Justify  the  inference  of  legal  guilt 
from  circtunstautial  evidence,  tbe  existence 
of  Inculpatory  facts  must  be  absolutely  and 
to  a  demonstration  incompatible  with  tbe  in- 
nocence of  the  accused,  and  Incapable  of  ex- 
planation upon  any  other  reasonable  hy- 
pothesis than  that  of  his  guilt"  The  law 
does  not  require  the  evidence  to  be  of  such  a 
character  aa  to  establish  In  the  minds  of  the 
Jurors  that  degree  of  certainty  demanded  by 
the  foregoing  instruction.  A  cfmvictlon  In 
the  minds  oC  the  Jurors  to  a  moral  certainty 


and  beyond  a  reasonabto  doobt,  arising  from 
the  evidence  of  the  defendant*!  gnilt  la  suf- 
ficient, and  an  absolute  or  mathematical 
demonstration  of  guilt  is  not  required.  We 
find  no  error  in  the  record,  and  the  Judgment 
and  order  appealed  from  are  affirmed. 


lOS  Cal.  SOT 

PEOPLE  V.  DEMASTER3.   (Cr.  No.  68.) 
(Supreme  Court  of  California.    Oct.  24.  1895.) 
Criminal  Law— Nbw  Trial— Comclativr  £vi- 

DRHCI— Rh  iiEVtM. 

1.  The  refusal  to  grant  a  new  trial  on  the 

ground  of  newly-diacovered  evidence  was  prop- 
er where  such  evidence  would  have  been  cumu- 
lative, and  was  not  such  as  to  render  a  different 
verdict  reasonably  probable  upon  a  retrial. 

2.  On  a  trial  for  mayhem,  it  was  proper  to 
permit  the  prosecution  to  show  a  threat  or  attempt 
by  defendant  to  assault  the  prosecuting  witneRH 
a  few  minutes  before  the  final  assault,  it  appear- 
ing that  it  was  all  a  part  of  the  same  transac- 
tion. 

Department  1.  Appeal  from  superior  court, 
Tulare  county;  \v.  A.  Gray,  Judga 

W.  F.  Demasters  was  cMivlcted  of  may- 
hem, and  appeals.  Affirmed. 

Roth  &  Fadzean,  for  appellant  W.  F. 
Fitzgerald,  Atty.  Gen.,  for  the  State. 

VAN  FLEET,  J.  Defendant  was  convict- 
ed of  an  assault  with  intent  to  commit  may- 
hem, and  appeals  from  the  Judgment  and 
order  denying  his  motion  for  a  new  trial 

1.  We  can  see  no  abuse  of  dlscretlMi  on 
the  part  of  tbe  court  below  In  denying  de- 
fendant's motion  for  a  new  trial,  made  upon 
the  ground  of  newly-discovered  evidence. 
As  has  been  repeatedly  held  by  this  court, 
a  motion  for  a  new  trial  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court  and 
the  action  of  tbe  latter  will  not  be  disturlv 
ed,  except  in  an  Instance  manifesting  a  clear 
and  unmistakable  abuse  of  such  discretion. 
This  rule  Is  peculiarly  applicable  to  an  ap- 
plication based  upon  the  ground  of  newly* 
discovered  evidence,  which  not  only  involves 
an  enlarged  discretion  in  the  trial  court,  but 
has  never  been  looked  upon  with  favor,  but 
rather  with  distrust.  Hobler  v.  Cole,  49 
Cal.  250;  Arnold  v.  Skaggs,  35  Cal.  684.  To 
entitle  the  plaintiff  to  a  new  trial  on  this 
ground,  It  must  appear,  among  other  things, 
that  the  new  evidence  be  not  cumulative 
merely;  that  it  be  such  as  to  render  a  differ- 
ent verdict  reasonably  probable  upon  a  re- 
trial; and  that  tbe  evidence  could  not  with 
reasonable  diligence  have  been  discovered 
and  produced  at  tbe  trial.  1  Eaynes,  New 
Trials  &  App.  i  88.  Assuming  that  defoid- 
ant's  affidavits,  which  are  very  general  la 
their  terms  In  that  regard,  satisfy  the  last 
of  these  requirements,  we  are  very  clour 
that  they  fall  short  of  complying  with  the 
first  two.  In  the  flrat  place,  we  regard  the 
evidence  as  purely  cumulative.  Its  only 
tendency  would  be  to  establish  a  state  of  ill 
■  will  on  the  part  of  Crawford,  the  prosecut- 
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tag  witness,  agatnst  the  defendant,  and  an 
Indefinite  threat  by  Crawford  to  use  vio- 
lence upon  defendant,  If  the  latter  ekould 
Bsaln  come  upon  Crawford's  place.  The  rec- 
ord diaclosea  that  evidence  of  exactly  the 
same  general  character  was  Introduced  In 
behalf  of  defendant  at  the  trial  through  the 
witness  M.  F.  Demaaters,  who  testified  to 
threats  and  ezpresalms  of  ill  will,  made  by 
Crawford,  of  quite  as  specific  and  violent  a 
character  as  those  proposed  to  be  establish- 
ed by  the  evidence  newly  discovered.  But, 
In  the  next  place,  while  the  mere  fact  that 
the  new  f-vldence  be  cumulative  Is  not  con- 
clusive against  defendant's  right  to  a  new 
trial  on  Uiat  ground,  we  are  satisfied  that 
the  evidence  is  not  such  as  to  make  a  dlfFer- 
eat  result  on  a  new  trial  obviously  prob- 
able. To  the  contrary,  the  Impression  made 
by  a  consideration  of  the  i>roposed  evi- 
dence, in  the  light  of  that  taken  at  the  trial, 
is  rather  unfavorable  than  otherwise  as  to 
the  probability  of  Its  producing  any  different 
result.  Under  snch  circumstances,  we  are 
not  at  liberty  to  disturb  the  order. 

2.  "Hie  court  was  clearly  right  la  Its  rul- 
ing in  allowing  the  proeecutl<Hi  to  show  a 
threat  or  attempt  by  defendant  to  assault 
the  prosecuting  witness  with  a  gun  a  few 
minutes  before  the  final  assault  was  com- 
mitted. The  evidence  on  the  part  of  the 
pe(^le  tended  to  show  that  it  was  all  a  part 
of  one  and  the  same  transaction.  In  fact, 
If  the  evidence  of  the  people  be  true,  there 
was  one  oontlnnous  and  aggravated  assault 
committed  by  defendant  upon  the  witness 
Crawford,  from  the  time  defendant  threat- 
ened bim  with  the  gun  until  the  biting  and 
wounding  were  accomplished.  The  evidence 
was  tberefwe  admissible  as  port  of  the  res 
gestse. 

3.  The  objection  arising  upon  the  cross-ex- 
amlnatlMi  of  the  witness  Ward  Demaaters, 
and  the  further  one  as  to  the  admissibility 
of  evidence  of  his  general  bad  character  for 
trnth,  etc.,  a  few  years  prior  to  the  fact,  are 
trivial,  and  Involve  no  error.  The  first  was 
proper  as  tending  to  exhibit  the  feeling  of 
the  witness,  and  the  objection  to  the  latter 
went  to  its  weight,  and  not  its  admissibility. 

We  find  no  error  In  the  record,  and  the 
Judgment  and  order  denying  a  new  trial 
Ehould  be  affirmed.  It  Is  so  ordered. 

We  concur:  GAROUTTE,  J.;  HARBI- 
SON, J. 


I  Csl.  Uiirei>.  180 
HAAS  et  al.  v.  MUTUAL  RELIEF  ASS'N 
OP  PBTALUMA.    (L.  A  27.)i 
(Supreme  Ccort  of  California.    Oct.  24,  1895.) 
Ckakgb  or  Vesub— SuFFiciExcT  or  Application. 

A  recital,  hi  an  affidavit  by  a  mutual  ben- 
efit aasodation  to  chaose  the  phce  o!  trial  of  an 
action  against  it  from  L.  to  S.  county,  "that  all 
payments  of  benefits  that  have  betoian  due  and 
yable  to  the  nominees  of  any  deceased  mem- 
r  are  made  and  always  have  been  made  by  a 
1  Rehearing  denied. 


warrant  payable  in  the  dty  of  P.,**  in  B.  countr. 
doM  not  controvert  ao  allegation  in  the  cor.A- 
plaint  that  defendant  promised  to  pay  at  A.  in  L. 
countyt  and  justifies  the  refusal  ot  the  motion. 

D^wrtment  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Waiter  Van  Dyke,  Judge. 

Action  by  Haas  and  another  against  the 
Mutual  Relief  Association  of  Petaluma  on  a 
benefit  certificate.  From  an  order  denying  Its 
motion  to  change  the  place  of  trial,  defendant 
appeals.  Affirmed. 

Llppltt  &  Lippitt.  for  appelant  J.  F.  Con- 
roy,  for  respondents. 

PER  CURIAM.  Appeal  from  an  order  de- 
nying a  motion  to  change  the  place  of  triaL 
The  action  was  commenced  In  the  county  of 
Los  Angeles,  and  a  motion  was  made  by  the 
defendant  to  transfer  the  cause  for  trial  to  the 
county  of  Souoma.  Upon  the  hearing  of  the 
motion  there  was  read  to  the  court  an  affidavit 
in  behalf  of  the  defendant  showing  that  by  Its 
articles  of  bicorporatlon  the  county  of  Sonoma 
Is  Its  principal  place  of  business,  and  also  the 
complaint  in  the  action,  wlilch  contains  the 
auction  that  the  defendant  promised  to  pay 
the  money  sued  for  herein  at  Los  Angeles. 
The  defendant  did  not  controvert  the  truth  of 
this  allegation,  but  In  the  affidavit  filed  on  Its 
behalf  merely  stated  "that  all  payments  of 
benefits  that  have  become  due  and  payable  to 
the  nominees  of  any  deceased  member  of  said 
corporation  are  made,  and  always  have  been 
made,  by  a  warrant  drawn  In  favor  of  the 
nominees  upon  the  treasurer,  and  payable  In 
the  city  of  Petaluma."  This  statement,  how- 
ever, instead  of  traversing  the  averment  In  the 
complaint,  is  entirely  consistent  with  the  fact 
that  the  defendant  promised  to  pay  the  sum 
sued  for  herein  at  Los  Angeles,  and  Justified 
the  court  In  denying  the  motion  upon  the 
ground  that  the  contract  was  to  be  performed 
In  that  county.  Trezevant  v.  W.  R.  Strong 
Co.,  102  Cal.  47,  36  Pac.  395;  Lake  Shore  Cat- 
tle Go.  V.  Modoc  Land  &  Livestock  Co.  (Cat) 
41  Pac.  472.   Tb»  ord«  la  afflrmefU 


5  CaL  Dnrep.  IM 
la  re  FISHER'S  BSTATB.    (No.  18,868.) 
(Supreme  Court  oC  Califomia.    Oct  10,  1805.) 

AccoiiXTiKO  BT  Adkinistkator— Who  hat  Qoss- 

Tiox  Allowances. 
An  administrator,  in  settling  his  acconnta, 
prcaouted  a  vouchpr  sigued  by  d(>raaseil*ii  widow 
for  payments  anpgi>d  to  have  l>een  made  her  in 
pnrmiance  of  an  order  granting  her  a  certain 
amonnt  as  a  family  nllownnce.  Held,  that  a 
creditor  of  the  estate  could  not  object  to  the  al- 
lowance of  the  voucher  as  a  credit  on  the  p-ound 
that  the  amonnt  covered  by  it  had  not  been  ac* 
tually  paid  the  widow. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin  coun- 
ty; Ansel  Smith,  Judge. 

In  the  matter  of  the  estate  of  Hiram  Fisher, 
deceased.  Appeal  by  S.  0.  Fiaher,  adminls- 
trator,  from  an  order  settling  his  account. 
Modified. 
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Eniott  &  ElUott,  fOT  appellant  Lonttlt, 
Woods  &  Lerinsky,  for  lespondeiit 

HATXES,  C.  A  creditor  of  the  estate, 
whose  claim  had  been  allowed  and  approved 
by  the  court,  filed  several  exceptions  to  the 
first  annual  account  of  the  administrator.  Sev- 
eral of  these  exceptions  were  confessed  1^ 
the  administrator,  and  after  a  heai'lns  the 
court  made  the  following  record  (omitting 
formal  preliminary  matter) :  "Now,  after  hav- 
ing considered  said  account  and  report,  the 
objections  to  the  same,  and  the  evidence,  the 
court  finds  tliat  the  amount  of  money  iccelred 
by  said  administrator  during  the  time  cov- 
ered by  said  account  and  report  to  be  the 
sum  of  $2,623.50.  and  the  amount  properly 
paid  out  and  expended  by  him  as  such  ad- 
ministrator, and  for  which  he  should  receive 
credit  against  said  estate,  t»  be  $2,207.o0, 
leaving  a  balance  in  his  hands  In  favor  of 
said  estate  of  $415.91,  and  with  all  property 
of  said  estate  that  has  come  Into  his  hands 
and  remaining  undisposed  of.  It  is  therefore 
ordered  that  said  account,  after  making  the 
corrections  and  reductions  proper  to  be  made, 
shows  a  balance  In  his  hands,  of  cash,  $415.- 
91,  and  the  same  Is  hereby  settled,  allowed, 
and  approved."  From  this  order  the  adminis- 
trator appeals. 

The  amount  received  by  the  administrator, 
as  shown  by  his  account,  was  not  changed 
by  the  order.  Items  excepted  to.  amounting 
to  $75.75,  were  admitted  by  the  administrator 
upon  the  hearing  to  be  mvneons  or  unauthor- 
ized. His  account  as  filed  showed  a  balance 
due  him  from  the  estate  of  $14S.10.  Adding 
to  this  the  amount  found  by  the  court  to  be 
In  his  hands,  namely  $415.91,  showed  a  total 
reduction  of  credits  amounting  to  $5(>4.U1. 
Deducting  from  this  sum  the  Items  admitted 
by  the  appellant  to  be  erroneous  or  unau- 
thorized, namely  $75.75,  leaves  the  sum  of 
$488.26  taken  from  his  credits  by  the  court. 
Tlie  order  made  by  the  court  does  not  show 
wiiat  Items  amounting  to  this  sum  were  dis- 
allowed, but  the  hlU  of  exceptions  and  the 
briefs  of  counsel  make  It  reasonably  clear  that 
that  sum  was  deducted  from  the  Item  of  $050 
claimed  by  the  administrator  as  a  payment 
on  account  of  "family  allowances." 

On  June  16,  181)3,  the  court  made  an  order 
that  the  administrator  pay  the  widow  of  dece- 
dent the  sum  of  $50  per  month  as  a  family 
allowance,  "commencing  on  the  24th  day  of 
November,  1801."  The  voucher  for  said  Item 
of  $050,  signed  by  the  widow,  was  for  nine- 
teen months,  commencing  November  24,  1891, 
and  ending  June  24,  1803.  The  administra- 
tor was  sworn  and  examined  touching  this 
item,  and  admitted  that  It  had  not  all  been 
paid  to  the  widow;  that  some  moneys  had 
been  advanced  by  him  to  her  prior  to  the  al- 
lowance; that  other  sums  were  paid  to  her 
after  the  allowance  was  made;  and  that  at 
her  request  the  remainder  was  retained  by 
bim  to  be  paid  out  to  or  for  her  as  the  same 
should  be  required.  His  examination  was  con- 


tradictory and  uncertain  as  to  payments  made, 
both  as  to  time  and  amount,  and  nothlnf; 
like  a  d^nite  and  accurate  statement  of  the 
facts  as  to  the  amount  paid  or  rttnalnlng 
unpaid  can  be  airived  at  from  hla  examiaa* 
tlon.  The  question,  however,  la  prceented 
(and  It  Is  the  only  one  noticed  by  counad  or 
which  appears  to  be  Involved  In  the  case), 
whether  a  creditor,  or  any  mie  save  the 
widow,  can  attack  or  quSBtlon  the  voucher 
signed  by  her.  That  the  order  for  the  pay- 
ment of  an  allowance  of  $50  per  month  was 
made  was  not  disputed.  That  this  order  has 
not  been  modified  or  vacated  Is  not  claimed; 
and  the  amount  claimed  to  have  been  paid 
tiiereunder  and  represmted  by  the  voucher  of 
the  ^dow  does  not  exceed  the  amomit  no 
allowed.  As  between  the  widow  and  the 
creditors  of  the  estate,  she  is  undoubtedly 
bound  by  her  voucher,  and  could  not  be  heard 
afterwanis  to  say  that  she  had  not  rec^ved 
the  amount  therein  admitted  to  have  been 
paid.  She  must  have  had  legal  notice  of  the 
settlement  of  the  amount;  and,  not  having 
objected,  she  Is  bound  by  the  adjudication 
upon  that  account  so  far  as  affecte  the  estate. 
Whether  she  would  be  bound  by  her  receipt, 
as  betweoi  her  and  her  son.  who  Is  the  ad- 
ministrator, need  not  be  considered.  TUa 
allowance  Is  a  preferred  claim  against  the  es- 
tate, though  where  the  estate  Is  Insolvent  It 
cannot  be  allowed  for  a  longer  period  than 
one  year  after  granting  letters  testamentary 
or  of  administration;  but  where  the  estate 
is  8(dvent;  It  may  be  allowed  during  the  ivn- 
greas  of  the  settlem«it  of  the  estate.  Code 
Civ.  Proc  §  1466.  The  creditor  excepting  to 
said  account  as  to  this  Item  alleged  that  It 
was  "claimed  by  said  account"  that  the  es- 
tate was  Insolvent,  and,  if  Insolvent,  that  the 
allowance  should  not  be  paid  for  a  greater 
period  than  one  year;  to  that  the  question  as 
to  whether  fbe  estate  was  insolvent  or  not 
appears  to  have  been  brought  to  the  attention 
of  the  court,  and,  as  no  order  was  made  upon 
that  point,  we  cannot  assume  that  the  estate 
was  In  fact  Insolvent  However,  the  account 
filed  by  the  administrator  does  not  show  that 
tba  estate  is  Insolvent,  but  mcrdy  shows  that 
the  amount  paid  out  exceeded  the  amount 
received  by  the  administrator.  The  exami- 
nation of  the  administrator  toucblng  this  it«n 
was  had  over  his  objection,  and  the  ruling  of 
the  court  thereon  was  duly  excepted  to;  sn 
that  the  question  made  by  appellant  la  made 
upon  the  admission  of  evidence  aa  well  as 
upon  the  final  order  of  the  court 

I  tlilnk  the  full  amount  of  said  voocher, 
viz.  $950,  should  have  been  allowed  the  ad- 
ministrator as  a  credit  upon  his  account,  and 
that  the  order  appealed  from  should  be  modi- 
fled  according,  but  without  costs  to  elthw 
party. 

We  concur:   VANCIJEF,  C;  SEARLS.  C. 

PER  CURIAM.  For  the  reasons  given  tn 
the  foregoing  opinion,  the  order  appealed  from 
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b  rerersed,  with  directI(Hia  to  modify  the  mme 
In  accordance  with  the  foregoing  opinion^ 
and  as  bo  modified  tlut  it  be  affirmed. 


f  Cal.  Unrep.  779 
SANTA  PAULA  WATER  WORKS  t. 
PBRALTA.    (U  A.  \S.) 

{SniWKne  Court  of  California.  Oct  21,  18S6.) 
APFBAi^FtLino  Bater— EzcDSB  roa  Failuhb. 
Where  nppellant's  failnre  to  file  a  brief 
waa  due  to  a  inisuaderstandinK  between  two  at- 
torney*  aa  to  which  was  to  act  for  her  in  the  su- 
preme court,  and  appellant,  through  her  i{«iiorauca 
of  English,  wae  excusable  for  that  misiindcr- 
Btandins,  the  appeal  not  being  in  the  opinion  of 
counsel  vdthout  merit,  leipnidenl^i  motkm  to 
diiimiini  will  be  denied. 

In  tmnfc.  Appeal  frcmi  eoperlor  court,  Tenh 
tura  cooQty;  B.  T.  Williams,  Judge. 

Action  by  the  Santa  Panla  Water  Works 
against  Julia  Petalta,  in  which  judgment  was 
rendered  for  plalntUf,  and  defendant  appealed. 
For  the  ftilure  at  appelant  to  file  a  brief,  re- 
spondent entered  a  motkm  to  dismin  tbe  ap- 
peaL  Denied. 

Daly  &  Toland,  S.  F.  Del  Valle,  and  Fifae]>- 
herd  &  Kastin,  for  appellant  W.  H.  Wildo 
and  Orestes  Orr,  for  respondent 

PER  CURIAM.  Motion  by  respondent  to 
dismiss  the  appeal  for  failure  of  appellant  to 
file  a  brief.  We  think  It  sufficiently  appears 
from  the  affidavits  filed  by  appellant  In  resist- 
ance of  the  motion  that  the  failure  to  file  the 
brief  arose  from  a  mlsuuclerstandlng  between 
appellant  and  his  counsel  as  to  whom  appel- 
lant desired  to  represent  him  In  this  court 
Daly  &  Toland  were  the  attorneys  for  aijpel- 
lant  in  tbe  lower  court  After  tlic  appeal  was 
perfected,  appellant,  who  Is  a  Spaniard,  and 
speaks  and  understands  English  very  Imper- 
fectly, informed  Mr.  Tolaud,  as  the  latter  un- 
derstood him,  that  he  Intended  to  get  Mr,  J.  L. 
Murphy,  of  Los  Angeles,  to  attend  to  the  case 
1q  the  supreme  court.  Subsequently  appellant 
called  on  Mr.  Murphy  and  told  him  that  be 
wished  to  secure  his  assistance  In  the  case  on 
the  appeal.  He  was  Informed  by  Mr,  Murphy 
ihat  he  would  assist  in  the  case  If  agreeable 
to  Daly  &  Toland,  and  suggested  that  appel- 
lant see  the  latter  on  the  subject  Appellant 
It  seems,  did  not  understand  the  suggestion  as 
to  the  necessity  of  his  seeing  Daly  &  Toland, 
and  went  away  in  the  belief  that  he  bad  done 
all  that  was  required  and  necessary  In  the 
preml.<<f}8  to  secure  tbe  services  of  Mr.  Murphy. 
The  latter  did  not  understand  appellant  that 
be  was  expected  to  take  contn^  of  the  case  to 
tbe  exclnsl(xi  of  Daly  &  Toland,  but  simply  to 
nssist  them  In  the  preparation  of  the  brief 
and  tbe  presentation  of  the  case  in  this  court. 
Some  correspondence  subsequently  occurred 
between  Murphy  and  Toland  upon  the  subject, 
which  does  not  appear  to  have  assisted  to  the 
better  underatandlng  of  the  appellant's  desires 
in  the  premises,  and,  as  a  result,  each  attorney 
«alted  tax  the  oOier  to  act,  and  no  brief  was 


filed.  Tbe  affldarlts  make  It  clear  that  the 
appellant  at  all  times  and  In  good  faith  Intend- 
ed to  prosecute  his  appeal,  and  supposed  that 
everything  necessary  thereto  was  being  done 
by  his  attorneys;  and  It  also  appears  that,  In 
the  judgment  of  counsel,  there  is  merit  In  the 
appeal.  The  whole  misapprehension  and  mis- 
understanding of  the  attorneys  would  seem 
to  have  arisen  from  the  Imperfect  ability  of 
the  appellant  to  make  hlms^f  understood  by 
reason  of  his  lack  of  familiarity  with  the  Eng- 
lish lauguage.  Under  the  circumstances,  we 
think  a  case  of  excusable  neglect  Is  disclosed 
which  should  entitle  appellant  to  present  his 
cause  on  the  merits;  and  In  this  view  the  mo- 
tion to  dismiss  Shoald  be  denied.  It  Is  so  or* 
dered. 

5  Cal.  Unrep.  181 
EEMT  T.  OLDS  et  al.    (No.  18,31fl.)l 

(Snpreme  Court  of  Gallfomla.  Nov.  4,  189G.) 
Chakob  ot  Venoe  —  Di8qiJAi.iricATioN  OT  JVDOW 

— CAU.INO  ANOTTIBR  JUDOB. 

Code  Civ.  Proc.  |  398,  requiring  a  judge 
who  is  disqualified  from  acting  in  a  cause  to 
transfer  it  if  pending  before  him,  to  some  other 
court.  Is  not  satisfied  by  calling  to  the  court  of 
the  disqualified  jndga  a  judge  who  is  not  disqual- 
ified. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Merced  oounty : 
Joseph  H.  Budd,  Jodge. 

Action  by  Theophfle  Semy  against  B.  J. 
Olds  and  others.  From  an  ord«  dmylng 
change  of  venue,  defendants  appeaL  Re- 
Tersed. 

J.  W.  Knox,  for  appellants.  James  F. 
Peck  and  T.  C.  Law,  for  respondent 

BRITT,  C.  Messrs.  J.  K.  &  T.  O.  Law, 
brothers,  were  attorneys  for  plaintiff  In  thlir 
action.  The  former  was  elected  judge  of  the 
superior  court  of  Merced  county,  where  the 
action  was  and  Is  yet  pending,  and  entered 
upon  the  discharge  of  the  duties  of  that  of- 
fice; his  brother  remained  an  attorney  of  rec- 
ord for  the  plaintiff.  This  being  the  situa- 
tion of  the  case,  defendants  notified  plaintiff 
that  they  would  on  December  7,  1893,  move 
said  court  to  change  the  place  of  trial  of 
said  action  to  another  superior  court  on  the 
double  ground  of  the  relationship  of  Hon.  J. 
K.  Law,  Judge  of  the  Merced  court  to  one 
of  the  plaintiff's  attorneys,  and  that  he  had 
himself  been  an  attorney  for  the  plaintiff  In 
the  action.  The  fact  of  such  notice  being 
brought  to  the  attention  of  Judge  Law  on 
December  4th,  he  annoimced  to  the  parties 
in  open  court  that  he  would  not  hear  the  mo- 
tion, but  would  have  another  Judge  to  hear 
It  Defendants  objecting  to  such  course,  he 
stated  that  the  objection  should  be  presented 
to  such  other  Judge.  On  said  December  7th, 
Hon.  Joseph  H.  Btidd,  judge  of  the  superior 
court  of  San  Joaquin  comity,  at  the  request 
of  Judge  I<aw,  held  a  session  of  the  said 
Merced  superior  court  for  the  dlsxtatch  of 

1  Rehearing  granted. 
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rarloUB  matters,  and  called  for  hearliy?  the 
said  motion  for  change  of  Tenue.  Defend- 
ants objected,  for  the  reasons,  among  others, 
that  it  was  the  duty  of  said  judge  of  the 
Merced  conrt  to  hear  the  motion;  that  he 
was  then  present  In  the  courthouse;  and  that 
Judge  Budd  had  been  selected  and  requested 
by  him  to  he  present  for  the  purpose  of  hear- 
ing such  motion.  The  matters  of  fact  stated 
In  the  objections  made  were  shown  by  evi- 
dence admitted  in  support  thereof.  The  ob- 
jections were  overruled,  Judge  Budd  stating 
that  he  would  then,  or  as  soon  as  counsel 
were  ready,  preside  as  Judge  on  the  trial  of 
the  case.  An  order  was  then  entered  recit- 
ing that  the  motion  was  heard  at  a  session 
of  the  court  held  by  Judge  Budd,  at  the  re- 
quest of  Judge  Law;  that  the  former  was  not 
disquallfled  to  act  as  Judge  at  the  trial  of  the 
action,— and  denying  the  motion. 

The  statutes  pertaining  to  the  matter  may 
be  thus  abstracted:  No  Judge  sbaU  act  as 
such  In  any  action  when  he  is  related  to  an 
attorney  or  counsel  of  either  party  by  con- 
sanguinity or  affinity  within  the  third  de- 
gree, or  when  he  has  been  attorney  or  coun- 
sel for  either  party  in  the  action;  but  his 
disqualification  does  not  extend  to  the  power 
of  transferring  the  action  to  anotner  court. 
Code  Civ.  Proc.  S  170,  as  amended  in  1893. 
The  court  may,  on  motion,  change  the  place 
of  trial  when  from  any  cause  the  Judge  Is 
dlBQualifled  from  acting.  Id.  I  397.  If  an 
action  is  pending  In  a  court,  and  the  judge  Is 
disqualified  from  acting  as  such,  It  must  he 
transferred  for  trial  to  a  court  the  parties 
may  agree  upon;  or,  if  they  do  not  agree, 
then  to  the  nearest  court  where  the  like  ob- 
jection does  not  exist    Id.  §  398. 

The  case  dlifers  in  no  material  particular 
from  Upton  v.  Upton,  94  Cal.  26,  29  Pac. 
411,  where  similar  proceedings  by  the  same 
Judges,  resulting  in  a  denial  of  an  applica- 
tion for  change  of  venue,  were  sustained  by 
this  court;  and  the  order  appealed  from  here 
should  be  affirmed  if  that  case  Is  to  be  fol- 
lowed. But  the  court  subsequently  said  of 
Upton  T.  Upton:  "We  felt  constrained  to 
follow  the  decision  in  Paige  t.  Carroll,  61 
CaL  216.  We  did  so,  however,  because  the 
point  of  practice  had  been  so  settled,  and  not 
without  serious  doubts  as  to  the  correctness 
of  the  decision,  which  ignores  what  seems  to 
be  a  substantial  provision  of  the  statute,  de- 
signed to  prevent  the  selection  by  either  par- 
ty to  the  controversy  of  the  court  and  Judge 
before  whom  the  trial  Is  to  be  had.  It  ia 
not  necessary  here  to  determine  whether  the 
practice  tolerated  in  Upton  v.  Upton  and 
Paige  V.  Carroll  can  be  longer  recognized." 
Krumdlck  v.  Crump,  96  Cal.  119,  32  Pac.  80O. 
In  the  present  instance  that  necessity  arises; 
and  it  seems  to  us  that  the  sooner  cases 
which  ignore  such  a  provision  of  the  statute 
are  overruled,  the  better  for  the  courts,  at 
least,  in  which  any  ground  for  suspicion  even 
of  Indelicacy  In  matters  of  this  sort  would  be 
lBmeiitaU&    For  the  puEposes  uDdw  Ttow* 


the  law  treats  counsel  as  identified  with  his 
client.  It  has  made  axiomatic  the  principle 
that  DO  man  ought  to  be  a  Judge  In  his  own 
cause.  Mining  Co.  v.  Keyser,  58  CaL  322. 
High  authorities  seem  to  consider  such  a  pow- 
er not  conferrable  by  act  of  parliament  or  the 
constitutions  of  our  states.  Go.  Lltt  i  212; 
Cooley,  Const.  Ltm.  pp.  207, 500-609.  But  the 
dtffa^nce  between  Judging  one's  own  causo 
and  the  right  to  select  another  to  Judge  there- 
in is  more  of  shadow  than  substance.  To 
men  of  turn  for  intrigue  probably  the  latter 
privilege  would  appear  more  valuable  than 
the  former.  We  consider  that  the  statute 
which  requires  a  Judge  who  is  disqualified 
from  acting  ia  a  cause  by  reason  of  interest, 
or  by  having  been  of  counsel,  or  otherwise, 
to  transfer  the  same  If  pending  before  him  to 
some  other  court  (Code  Civ.  Proc.  {  3^),  is 
not  satisfied  by  his  calling  a  Judge  who  is  not 
disqualified,  and  who  must  perforce  deny  th« 
transfer,  and  so  become  the  appointee  of  the 
first  for  the  trial  of  the  cause;  and,  with- 
out meaning  to  intimate  by  anything  here 
said— as  we  do  not  at  all  suqwct— that  el 
ther  of  the  learned  Judges  named  was  actuat- 
ed by  other  than  the  sincerest  desire  to  Iceep 
within  the  law  and  serve  the  substantial  con- 
venience of  the  litigants,  we  are  of  the  opin- 
ion that  the  order  appealed  from  should  be 
reversed.  It  will,  of  course,  be  understood 
that  the  ruling  here  does  not  forbid  the  par- 
ties  to  agree  upon  another  Judge  who,  pur- 
suant to  such  agreement,  might  be  requested 
to  try  the  action  in  the  court  where  the  same 
la  pending,  as  provided  by  the  constitution 
(article  6,  {  8);  and,  in  those  courts  having 
several  Judges,  the  necessity  for  transfer  of  s 
cause  on  this  ground  cannot  exist*  unless  all 
the  Judges  are  disqualified. 

We  concur:    8EABLS,  G.;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  order  appealed 
from  la  reversed. 


IDQ  Cal.  ei3 

TYLER  V.  TEHAMA  COUNTY.  (No. 
18,338.) 

(Supreme  Court  of  California.  Nov.  4,  1895.) 
Counties — Ltabilitt  for  Torts— Dbfectivb  Con- 

8TB0CTIOJI  OF  BltlDOS— PLEADING. 

1.  Const.  1879,  art.  1,  §  14,  which  provides 
that  "private  propcrtj-  shall  not  be  taken  or  dam- 
aged for  puUfc  use  without  just  compensation." 
rendora  a  county  liable  for  damnges  to  plaintiff's 

Eroperty  consequent  on  the  conetrucUon  of  a 
ridge  in  Buch  a  manner  that  its  abutments  turn 
the  current  of  the  stream  in  such  a  way  as  to 
cut  into  bis  land. 

2.  A  coanty  cannot  avoid  Its  liability  for 
damages  from  the  defective  construction  of  a 
bridge  by  its  euperrisors  on  the  ground  that,  in- 
stead of  being  erected  on  the  line  of  the  road.  It 
was  erected  on  property  belonging  to  plaintiff, 
abutting  the  road,  as  long  as  it  maintains  the 
bridge,  and  fails  to  repudiate  the  action  of  its 
BiqteEvisors  in  so  constnurtinK  it. 
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8.  A  eomplaiiit  which  aU^ei  tlut  tiie  en- 
tin  work  of  coDBtnictinir  a  conntr  bridge  was 
done  under  the  direction  of,  and  according  to 

the  plans  and  Bpeeificationa  furnished  by,  the 
board  of  eupervisors.  and  that  it  was  accepted  by 
them  when  completed,  sufficieutiy  stateB  a  cause 
of  action,  when  objected  to  by  general  demur- 
rer; it  being  immaterial  that  the  work  done  in 
placing  the  abutments  so  that  the  cnrrent  of  the 
stream  was  turned,  and  made  to  cat  into  plain- 
tiffs  land,  cansing  the  injury  complained  of,  was 
performed  by  a  bridge  company. 

CommfsslODCTB'  deciBl(m.  Department  1. 
Appeal  from  superior  conrt,  Tehama  comaty; 
John  F.  ElUsoo,  Judga 

ActiMi  by  J.  G.  Tyler  against  Tehama 
comity  to  recover  damages  conseqtieut  upon 
the  construction  of,  and  to  ^Joln  defendant 
from  maintaining,  a  certain  bridge.  There 
was  Judgment  for  defendant,  from  which 
plaintUI  appeals.  Beveised. 

J.  G.  Ball.  J.  T.  Matlock,  and  Armstrong 
&  Bmner,  for  app^nt  h.  V.  Hitcboock,  tor 
respondait 

HATNBS,  C.  This  appeal  is  by  the  plain- 
tlfC  from  a  Judgment  rendered  on  demurrer  to 
his  amended  complaint  The  action  -was 
brongtat  to  recover  damages,  and  to  enjoin 
the  defendant  from  maintaining  a  certain 
bridge,  with  its  buttreeses,  pl^  and  walls, 
and  that  the  same  be  declared  a  niUsance,  and 
abated  as  snch.  The  bridge  In  Question  was 
erected  by  the  board  of  superrleoTB,  In  1^3, 
over  Elder  creek,  on  the  Tehama  and  Red 
Bluff  road,  to  replace  a  iHldge  erected  many 
years  before,  and  which  had  become  unsafe. 
It  is  alleged  that  the  new  bridge  was  built 
below  and  alcmgslde  of  the  old  one,  but  outside 
of  the  highway,  on  the  property  of  plaintilf; 
that  plaintifrs  residence  is  on  the  southerly 
side  of  said  creek,  a  short  distance  below  the 
brl^e,  and  near  said  creek;  ttiat  it  was 
bnllt  before  said  new  bridge  was  erected; 
that  the  abutments  or  walls  supporting  the  new 
bridge  confined  the  waters  during  freshets, 
and  turned  the  current  against  the  south  bank 
of  the  stream,  near  his  house,  and  caused  It 
to  cut  away  the  bank;  and  that,  if  continued, 
it  will  destroy  his  house  and  much  valuable 
land.  The  demurrer  was  general  and  special; 
but  the  ground  upon  wliich  the  demurrer  was 
sustained,  as  appears  from  the  written  opin- 
ion of  the  learned  Judge  of  the  court  below,  as 
well  as  from  the  brlei^  of  counsel,  was  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion. 

The  ground  utKin  which  the  court  based  its 
decision,  briefly  stated,  is  that,  as  the  bridge 
was  built,  not  upon  the  highway,  but  upon 
private  property,  the  acts  of  the  board  of  su- 
pervisors in  caiudng  its  construction  were 
unauthorized  and  unlawful;  that  for  such 
acta  the  county  is  not  responsible;  and  that. 
If  any  one  Is  responsible,  It  Is  the  snpmlsors 
personally  (citing  Crowell  v.  Sonoma  Ca,  26 
Gal.  313);  while  counsel  for  respondent  adds 
to  the  above  that  the  construction  of  bridges 
to  not  one  of  the  powers  of  counties,  but  to 
tme  of  the  enumerated  powers  of  the  board  of 


supervisors;  that  counties  are  not  Itoble  for 
the  acts  or  negligence  of  their  officers,  unless 
such  liability  Is  imposed  by  express  statutory 
provisions;  that  the  complaint  does  not  allege 
that  said  bridge  was  erected  either  wrong- 
fully, unlawfully,  or  against  the  will  or  con- 
sent of  the  plaintiff;  and  that,  even  if  the 
comptolnt  had  allied  the  erection  of  the 
bridge,  piers,  etc.,  upon  the  public  highway, 
it  would  not  have  stated  a  cause  of  action,  as 
It  falls  to  allege  a  lack  of  ordinary  care  and 
skill  in  its  election. 

Assuming  for  the  present  that  the  acts  of 
the  board  of  supervisors  were  authorized  and 
lawful,  the  first  question  to  be  determined, 
thffli,  is  whethCT  the  county  to  liable  for  the  con- 
sequential injuries  caused  by  the  construction 
of  the  bridge  In  such  manner  as  to  change  the 
direction  of  the  current  so  as  to  cut  away 
the  southerly  bank  of  the  stream,  causing  In- 
jury to  plalntltTs  land,  and  threatening  the  de- 
struction of  his  reeidenca  It  Is  undoubtedly 
true  that  at  common  law  an  action  does  not 
lie  against  a  county,  and  that,  in  the  absence 
of  some  constitutional  or  statutory  provlrton, 
counties  are  to  be  treated  as  pcditlcal  divi- 
sions of  tiie  state,  created  for  convenience, 
and' not  liable  for  damages  caused  by  the  neg- 
lect of  their  officers  or  agents.  Crowell  r. 
Sonoma  Co.,  25  OaL  313,  dted  In  the  qplnlon 
of  the  learned  Judge  in  the  conrt  below,  and 
by  counsel  for  respondent  in  his  brief,  was  an 
action  against  the  county  for  Injuries  to  the 
land  of  plaintiff,  caused  by  the  construction 
of  the  abutment  of  a  bridge,  by  which  the 
water  was  turned  towards  the  plaintiff's  land, 
cutting  away  portions  thereof,  and  destroying 
Improvements  tbereon.  That  case,  however, 
arose  under  the  constitution  of  18^,  which 
provided,  "Nor  shall  private  property  be  taken 
for  public  use  without  Just  compensation" 
(Const.  184^.  art.  1.  {  8);  while  the  new  ctm- 
stltution  provides  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation  having  been  first  made 
or  paid  Into  court  for  the  owner"  (Const. 
1879,  art.  1,  §  14).  These  constitutional  provi- 
sions, as  well  as  the  common-law  liability  of 
counties,  were  very  fully  considered  In  Rear- 
don  V.  City  and  Coxmty  of  San  Francisco,  68 
Cal.  402,  6  Pac.  317.  In  that  case  the  defend- 
ant was  engaf^ed  in  Improving  Army  street, 
and,  in  making  the  improvements,  placed 
tbereon  a  large  amount  of  rock,  the  weight  of 
which  caused  the  soil  to  sink  and  spread  out 
at  the  side;  thus  ndalng  and  moving  the 
ground  upon  plaintiff's  lot,  and  injuring  the 
foundation  of  tbe  building  thereon.  The  court, 
speaking  of  the  change  in  the  constitutional 
provision  above  noticed,  said:  "To  what  kind 
of  damage  does  this  word  'damaged*  refer? 
We  think  it  refers  to  something  more  than 
the  direct  and  immediate  damage  to  private 
property,  such  as  its  Invasion  or  spc^tion. 
There  is  no  reason  why  this  word  should  be 
construed  in  any  other  than  Its  ordinary  and 
proper  sense.  It  embraces  more  than  the  di- 
rect taking.  If  It  did  not  refer  to  moro  tfaau 
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the  damage  above  mentioned,  the  word  'dam- 
aged,' In  the  clause  relied  upon,  would  be 
superfluous.  It  seems  to  us  that  the  direct  In- 
vasion spoken  of  would  come  within  the 
clause  as  It  stood  in  the  constitution  of  1349. 
If  the  word  'damaged'  only  embraced  physical 
Invasions  of  property,  the  rights  secured  by 
this  word  would  add  nothing  to  the  guaranty 
as  it  fbrmerly  stood."  The  court  there  quoted 
extensively  from  Olty  of  Atlanta  v.  Green,  67 
Ga.  386,  In  which  state  the  corresponding  pro- 
vision o£  its  constitution  is  the  same  as  the 
provision  In  our  constitution  of  1879.  The 
court  said:  "The  article  does  not  define  wheth- 
er the  damage  shall  be  Immediate  and  dhrect 
or  consequential.  Any  damage  to  property  for 
public  use  must  receive  its  compensation.  It 
may  be,  and  will  no  doubt  often  occur,  that 
the  conseqiienttal  damage  may  impose  a  more 
serious  1<^  upon  the  owner  than  the  tem- 
porary spoliation  or  Invasion  of  the  property." 
This  court  followed  and  adopted  the  views  ex- 
pressed by  the  supreme  court  of  Georgia,  and 
cited  a  large  number  of  cases  from  other 
states  expressing  a  like  view,  as  will  be  seen 
at  page  504  of  the  opinion  in  66  Cal.  (page 
317,  6  Pac);  and  It  was  there  said  by  the 
court,  in  furtlier  commenting  upon  those  cases, 
that:  "It  wns  held  to  be  within  the  consti- 
tutional provision,  as  to  property  damaged, 
whether  the  worlc  wns  done  witii  care  and 
skill,  or  not.  We  are  of  the  opinion  that  the 
right  assured  to  the  owner  by  this  provision 
of  the  constitution  is  not  restricted  to  the 
ease  where  he  is  entitled  to  recover  as  for  a 
tori:  at  common  law.  If  he  is  consequcntialiy 
damaged  by  the  work  done,  whether  it  is 
done  carefully  and  with  skill,  or  not,  he  is  en- 
titled to  compensation  for  such  damage,  under 
this  provision.  This  provision  was  Intended 
to  assure  compensation  to  the  owner  as  well 
wiiere  the  damage  is  directly  inflicted,  or  in- 
flicted by  want  of  care  and  skill,  as  where  the 
damagra  are  consequential,  and  for  which 
damages  he  had  no  right  of  recovery  at  com- 
mon law."  In  that  case  a  judgment  for  the 
plaintiff  was  affirmed.  In  ConnlEf  v.  San 
Francisco,  07  Cat.  45,  7  Pac.  41,  the  action  was 
brought  to  recover  damages  for  injuries  to 
plaintiff's  lot  caused  by  grading  Montgomery 
avenue  In  the  mode  provided  for  grading 
streets  in  tbe  general  statute  In  regard  there- 
to- There,  in  grading  the  street,  an  embank- 
ment was  formed  15  feet  above  plaintlCC's 
property  and  contiguous  lots,  by  which  the 
water  that  ran  in  a  water  course  across  the 
street  was  permanently  stoppeil  In  its  flow, 
and  backed  upon  plaintiff's  lot,  causing  dam- 
age to  it  and  the  building  thereon.  This  court 
cited  Pumpeily  v.  Canal  Co.,  13  Wall.  166, 
and  said:  "The  action  In  that  case  was  against 
a  private  ooiporation;  here,  against  one  tliat 
Is  public  and  municipal.  But  we  are  not 
aware  that  tliere  Is  anything  in  tlic  nature 
or  essence  of  the  corporation  known  as  the 
*CIty  and  County  of  San  Francisco,'  though 
public  and  municipal  in  Its  chiiracter,  or  in 
the  statutes  relating  to  1^  which  JnstlOes  il; 


even  In  the  prosecution  of  a  public  work  au- 
thorized by  statute,  and  for  the  pubUc  benefit, 
In  taking  the  property  of  another.  The  for- 
mer constitution  of  California,  under  which 
the  work  was  done,  as  well  as  the  constitution 
now  In  force,  renders  null  all  legislation  to 
authorize  such  a  proceeding."  In  Bigclow  v. 
City  of  Los  Angeles.  85  Cal.  614,  24  Pac.  778, 
the  court  cited  Reardon  t.  City  and  County  of 
San  Francisco,  supra,  to  the  point  that,  ff 
compensation  had  not  been  obtained  under 
the  provisions  of  the  Code  with  respect  to  ecai- 
nent  domain,  It  can  be  recovered  in  an  ac- 
tion. 

I  think  the  injuries  here  complained  of 
are  clearly  within  the  constitutional  provi- 
sion above  cited,  as  construed  in  the  cases 
above  noticed;  and,  if  so,  I  see  no  reason 
why  the  plaintiff's  damages  may  not  be  re- 
covered from  the  county,  since  the  statute 
expressly  authorizes  counties  to  sue  and  be 
sued.  All  the  California  cases  cited  by  coun- 
sel for  respondent,  except  Crowell  v.  Sonoma 
Co.,  were  for  personal  injuries;  and  counsel 
contends  that  the  same  principle  applies  in 
eases  of  injury  to  property,  and  that  there- 
fore, upon  the  authority  of  the  cases  cited, 
the  county  Is  not  liable.  It  was  so  said  in 
Crowell  V.  Sonoma  Co.,  and  under  the  old 
constitution  tliat  was  doubtless  true;  but 
the  change  in  the  constitution.  In  tbe  respect 
we  have  discussed,  creates  a  cl«ir  distinction 
between  damages  to  property  and  damages 
for  personal  injuries.  Cases  cited  by  coun- 
sel for  respondent  from  othar  states  need  not 
be  consldei-ed,  the  question  as  to  the  liability 
of  the  county  being  settled  by  our  own  de- 
cisions. I  think  the  allegations  of  the  com- 
plaint as  to  the  Injuries  resulting  from  the 
cliange  in  the  current  of  the  stream  state  a 
cause  of  action,  unless,  as  held  by  the  court 
below,  the  fact,  alleged  In  the  complaint,  that 
the  bridge  was  constructed  upon  private  prop- 
erty, and  outside  of  the  dedicated  highway, 
exempts  tlie  county  from  liability.  By  erect- 
ing the  bridge  outside  of  the  right  of  way, 
and  upon  private  property,  the  supervleora 
did  not  acquire  title  to  the  bridge  in  them- 
selves, as  indlviduAls,  or  as  a  board,  nor  did 
It  become  the  private  property  of  the  plalntifT. 
The  bridge  was  erected  and  paid  for  by  tbe 
cotmty,  for  the  use  of  the  public,  and  is  used 
by  the  public.  It  would  hardly  be  contended 
that,  because  the  bridge  was  built  upon  the 
plaintiff's  land,  he  is  at  liberty  to  destroy  It, 
or  to  prevent  the  public  from  using  it  Nor, 
upon  the  other  hand,  will  it  be  contended  that 
the  county  may  continue  peipetually  to  main- 
tain It  for  tlie  use  of  the  public  without  lia- 
bility for  damages  to  private  property  re- 
sulting from  its  maintenance.  The  board  of 
supervisors  bad  ample  authority,  under  the 
statute,  to  construct  a  bridge  across  Ellder 
creek;  but  in  doing  so  they  inflicted  an  In- 
jury upon  the  plaintiff,  which  may  or  may 
not  have  been  unavoidable.  If  the  property 
of  the  plaintiff  was  in  fact  taken  for  public 
use  without  liavtng  been  condemned  and  psU 
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for  under  fbe  pnvrlslonfl  of  the  Code  relating 
to  eminent  domain,  he  may  recover  compensa- 
tion tiierefor  In  an  appropriate  action,  not- 
witbstandliw  tbe  mode  of  Its  taking  fras  nn- 
anthorised.  Reaidon  t.  City  and  Cmmty  of 
San  Frandsco,  Biqna;  Blgdow  t.  Ctty  of  Jxm 
Angles,  supra.  And  tf,  by  sncb  taking  or 
use,  other  pimHirly  of  the  plaintiff  la  "dam- 
aged,"  It  folIowB  that  a  recorery  for  sncb  In- 
jury may  also  be  had.  If  tbe  board  of  anper- 
Tlsmn  had  no  authority  under  any  drcum- 
stances  to  wect  a  hiidge,  respondenf  b  con- 
tentlw  would  have  a  very  dUferent  haslfl; 
hat  the  board  la  authorised  to  erect  bridges, 
and  necessarily  to  determine  the  place  of  sncb 
erection,  and  if,  tnm  necessity,  or  by  mis- 
take, they  erect  a  bridge  outside  of  the  limits 
of  tbe  blgtaway,  the  county  cannot,  wbtle 
iMiTifaiTiiwg  the  bridge  for  public  use,  re- 
pudiate tbe  action  of  tbe  board,  and  refuse 
to  compensate  a  person  whose  pn^terty  bas 
been  iakea  or  damaged.  It  Is  said  In  Lewis, 
Bm.  Dom.  8  623,  that  "It  bas  been  held 
In  a  nnmbw  of  cases  that,  where  land  Is  ap- 
propriated to  a  public  use,  elflier  with  tbe 
consent  of  the  owner  or  otherwise,  a  common- 
law  action  wUl  He  to  ncover  tbe  just  ccsn- 
pensatkm  to  Which  tbe  own»  Is  oitttled." 
See  cases  dted-  In  note  1.  But  fha  Injury 
caused  by  the  cdiange  In  tbe  direction  of  the 
current  fa  not  attributed  to  the  fact  that  tbe 
bridge  was  erected  upon  ^alnttff's  land,  but 
to  tbe  walls  or  abutments  confining  the  water 
In  times  of  freshets,  whereby  the  direction  of 
the  current  18  changed;  and  tbat  for  Injuries 
thus  cauBed  a  Teoovery  may  be  had,  see 
Lewis.  Ehn.  Dom.  8  66,  and  cases  there  dted. 
The  plaintiff  does  not  allege  the  value  of  the 
land  taken  by  the  diange  in  tbe  location  of 
the  bridge  and  at  the  load  leading  to  it. 
nor  seek  to  recover  conqtenntioii  t<a  the  land 
so  taken. 

Counsel  fbr  respondent  calls  attention  to  two 
qwdflcatlons  of  alleged  uncertalntleB  (mark- 
ed '*G"  and  "H"),  namdy:  "It  Is  uncertain 
as  to  whether  the  obstructions  alleged  to  have 
been  built  In  said  Elder  creek  were  built  by 
tbe  defendant,  or  by  the  Pacific  ^dge  Com- 
pany;" and  "it  Is  uncertafai  as  to  who  built 
the  said  buttresses,  piers,  and  walla  of  stone 
and  other  material,  in  said  Elder  creek."  It 
Is  Immaterial  whether  the  work  of  building 
said  obBtructions  was  done  by  the  bridge  com- 
pBi^,  or  by  some  one  else.  It  is  alleged,  as 
to  tbe  entire  wwk,  that  It  was  done  under 
tbe  direction  of.  and  aooording  to  plans  and 
Bpedflcationa  furnished  by,  the  board  of  su- 
perrlsors,  and  tbat  the  work,  whea  com- 
pleted, was  accepted  by  them;  and  this  Is 
sufficient  The  cmuplaint,  In  »ome  respects, 
may  be  subject  to  criticism,  though  It  is  not 
obnoxioOB  to  a  general  demurrer;  but,  as  ttie 
CUB  la  an  important  one,  tbe  plaintiff  should 
be  permitted  to  amend  his  comidalnt,  it  he 
so  desires.  The  judgment  appealed  from 
Bbould  be  reversed,  with  leave  to  tlie  plain- 
tiff to  amend  his  complaint  as  he  may  be  ad- 
vised. 


We  concur:  BELCHER.  C;  BBITT,  a 

PER  CURIAM,  ror  the  reasons  given  In 
the  foregdng  opinion,  the  judgment  appealed 
from  is  reversed,  wltii  leave  to  the  plaintiff 
to  amend  bis  oMni^nt  as  bo  may  be  ad- 
vised. 


lOB  cai.  sen 

BUCK  V.  CITY  OF  EUREKA.  (No.  15,733.) 
(SuDreme  Court  of  California.  Oct.  10,  1895.) 
Omc.B  iSD  Officbr— Estoppel  to  Question  Cbb- 

ATIOX— IXCKEASE  OF  CoM PKNSATION— CON- 
TRACTS AOAixsT  Public  Policy. 

1.  One  who  has  accepted  an  appointment  by 
a  city  council  to  an  office  which  the  council  had 
power  to  create,  is  estopped  from  showing  tbat 
the  council  did  not  follow  the  prescribed  mode 
of  creating  the  ofBce. 

2.  As  It  ia  the  doty  of  a  dty  attorney  nnder 
Pol.  Code,  f  to  "attend  to  all  snits.  matters 
and  tilings  in  which  the  city  may  be  legally  inter- 
ested." a  contract  between  a  cifar  attorney  and 
the  city  to  defend  a  certain  achon  against  tbe 
city  is  void,  as  heing  an  attempt  to  increase  an 
officer's  compensation  dnring  his  term  of  office. 
Const  art  11,  i  It. 

3.  A  city  attorney  who  declares  on  a  con- 
tract with  defendant  city  for  extra  services,  void 
as  l>ein«r  an  attempt  to  iocrease  bis  compensa- 
tion duriQK  his  term  of  office,  cannot  recover  un- 
der such  declaration  for  that  part  of  his  services 
which  were  rendered  after  his  term  of  office  ex- 
pired. 

In  banli.  Appeal  from  superior  court,  Hum- 
boldt county;  G.  W.  Hunter,  Judge. 

Action  by  S.  M.  Buck  against  the  city  of 
Eurclva  for  iirofessional  services.  From  a 
Judgment  for  plaiutllf,  and  from  an  order  de- 
nying a  new  trials  defendant  appeals.  Re- 
versed. 

J.  N.  GiUett  and  E.  W.  WilscHi.  for  appellant 
Buck  &  Cutler,  for  respondent. 

HENSHAW.  J.  Api»eals  from  tbe  Judgment 
entered  upon  verdict  of  Jury,  and  from  the  or- 
der denying  a  new  trial.  Plaintiff  sued  the 
city  of  Km%iia.  and  cliarged  In  liis  complaint 
upon  three  counts.  In  tbe  first,  be  pleaded 
that  one  Wing  Hing,  upon  January  21,  1S8G. 
brought  action  against  the  defendant,  city  of 
Eurelrn,  In  tlie  circuit  court  of  the  Ninth  Ju- 
dicial circuit,  to  recover  damages  In  tbe  sum 
of  $432,800.  Tbe  city  of  Eurelia,  on  the  8th 
day  of  February,  1880,  employed  and  retained 
plaintiff  to  act  for  it  as  its  attorney  In  tbe 
matter  of  said  action,  and  agreed  to  pay  him 
a  reasonable  c^pensation  for  bis  aervlces,  un- 
der resolution  ordering:  "Tbat  S.  M.  Buck, 
Esq.,  be,  and  he  Is  hereby,  retained  and  au- 
tboiized  to  act  for  tbe  city  of  Eureka  as  Its 
attorney  in  defense  of  said  action;  and  be  is 
also  authorized  to  retain  and  associate  with 
himself  in  the  defense  of  said  action  some  able 
attorney  and  counselor  residing  in  San  Fran- 
cisco. California,  If  in  bis  Judgment  it  becomes 
necessai')-.  And  said  S.  M.  Buck,  Esq.,  Is  In- 
structed to  conduct  said  defense  as  econom- 
ically as  it  can  be  done  consistent  with  a  vig- 
orous and  successful  defense  thereof."  Plolo- 
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tUf  performed  all  duties  Imposed  upon  him  by 
his  contract.  The  case  in  the  circuit  court  was 
finally  dismissed  for  lack  of  prosecution.  The 
value  of  plaiuttflTs  services  Is  alleged  to  be 
$13,000.  of  vhlch  the  dty  paid  $1,000,  and  re- 
fused to  pay  more.  The  second  count  charges 
in  llfee  manner  and  for  like  services  as  the 
first,  asking  compensation,  however,  for  so 
much  of  the  services  as  was  rendered  after 
Aogust  1,  1886.  The  value  of  thte  la  alleged 
to  be  $10,000.  The  second  count  is  apparently 
framed  In  anticipation  of  the  defense  presented 
by  the  city:  namely,  that  at  the  time  of  the 
making*  of  the  contract  plaintifT  was,  and  con- 
tinued to  be  until  August  1,  1886,  the  city  at- 
torney of  the  city  of  Eureka.  The  third  count 
charges  for  services  in  a  different  employment, 
and  does  not  call  for  oonsideTation  or  review. 
Judgment  was  asked  for  $7,000,  with  Interest 
4  verdict  in  the  sum  of  $4,^,  with  Interest, 
was  rendered;  and  this  verdict,  so  far  as  the 
value  of  the  services  is  concerned,  is  supported 
by  the  evidence.  In  defense  of  the  action,  the 
city  of  Eureka  pleaded  and  sought  to  prove 
that,  at  the  time  of  his  employment,  plalntlflf 
was  Its  city  attorney,  and  that  the  contract 
was  therefore  void,  as  increasing  his  compen- 
sation during  his  term  of  oiBce.  Const,  art. 
11,  §  9.  By  respondent  It  Is  contended  (1)  that 
tlie  office  of  city  attorney  of  the  city  of  Bureka 
was  never  created;  (2)  that  he  was  never  the 
Incumbent  of  such  office;  and  (3)  that  if  the 
office  existed,  and  he  was  its  incumbent,  still 
he  is  entitled  to  compensation  under  the  con- 
tract, since  It  was  no  part  of  his  duty  as  such 
officer  to  defend  the  suit  in  question. 

Certain  provisions  of  part  4,  tit.  3,  of  the  Po- 
litical Code  were  and  are  a  part  of  the  char- 
ter of  the  city  of  Eureka  (St  1873-74,  p.  91). 
Those  pertinent  to  this  consideratlcm  are  as 
follows: 

'  "Sec.  4408.  The  common  coimctl  has  power: 
(1)  To  create  the  office  of  city  clerk,  city  attor- 
ns, assessor,  tax  collector  and  such  other  of- 
fices as  may  be  necessary,  and  prescribe  their 
dnties  and  fix  tbeir  compensation.  *  *  *" 

"Sec.  4360.  The  common  council  must  dur- 
ing the  first  year  by  ordinance  fix  the  term  of 
office  of  all  elective  officers  and  the  time  when 
they  must  be  elected,  and  provide  for  the  ap- 
pointment of  other  necessary  offlcera,  Includ- 
ing dty  clerk  and  treasm«r,  and  fix  tbeir 
terms  and  amount  of  their  bonds." 

"Sec  4386.  Tbe  mayw  has  power:  (1)  To 
nominate  and  witb  the  consent  of  tbe  common 
conndl  to  appoint  all  nonelective  officers  of 
the  lAty  provided  for  by  the  common  council, 
bududing  city  attorney,  secretary  of  the  coun- 
cil and  city  treasurer.  •  • 

"Sec.  43T4.  All  city  officers,  before  entering 
upon  their  dnties,  must  take  tiie  oath  of  office. 
Tlie  marahol,  attorney,  clerk,  assessor,  collector 
and  treasurer  mnst  also  give  a  bond  with  sure- 
ties to  be  approved  by  tbe  mayor  payable  to 
the  corporation  by  Its  corporate  name  in  such 
penalty  as  may  be  jtrescribed  by  ordinance 
condldoned  for  tbe  faithful  performance  of  the 
dnties  of  their  office,  and  a  Uke  bond  maj  be 


required  of  any  officer  whose  office  Is  created 
by  an  ordinance." 

"Sec.  4391.  Tbe  city  attorney  mtist  attend  to 
all  suits,  matters  and  tilings  In  which  the  city 
may  be  legally  Interested;  to  give  his  advice 
or  opinion  ts  wiltiiig  whenever  required  by 
the  niBTOr  at  aHnoum  council,  and  do  and  per- 
form all  such  tblngs  touching  his  office  as  by 
the  common  council  may  be  required  of  him." 

The  defendant  produced  its  records  for  the 
purpose  of  showing  that  plaintiff  was  nomi- 
nated and  ccmflrmed  as  city  attorney  for  the 
term  of  two  years  from  July  12, 188^  to  July 
12,  1886,  and  that  after  such  nomination  he 
qualified  and  acted  as  such  city  attorney. 
The  court  refused  to  admit  the  proofs,  and 
defendant  then  offered  in  evidence  its  rec- 
ords to  show  the  existence  of  the  office  of  the 
city  attorney  of  the  city  of  Eureka,  and  the 
plaintiff's  incumbency  therein  during  tbe  time 
mentioned,  which  reoord  evidence  was  strick- 
en out  upon  motion  of  plaintiff.  The  evl- 
dence  so  offered  and  rejected  consisted  of  va- 
rious ordinances  "fixing  official  fees  and  sal- 
aries in  the  city  of  Eureka,"  and  dating  from 
the  year  1876.  In  each  of  these  the  council 
fixed  the  salary  of  the  "city  attwney."  Fi- 
nally, in  1882,  by  (Hdlnance,  the  council  de- 
clared that  the  city  attorney  staall  receive 
a  "salary  of  $25.00  a  mMith."  This  ordinance 
was  in  force  during  all  the  time  In  question. 
In  1877  tbe  council  passed  its  ordinance  "fix- 
ing tbe  bonds  of  city  offices,"  which  pro- 
vided that  "the  dty  officers  hereinafter  nam- 
ed, before  entering  upon  tbe  dnties  of  tbeir 
respective  offices,  shall  give  a  IxHid,"  etc 
"The  penalty  of  such  bonds  shall  be  as  fol- 
lows: «  *  «  Tbe  dty  attorney's  bond, 
000.00."  This  ordinance  remained  in  full 
force  and  effect  The  minutes  of  the  meeting 
of  the  common  council  for  July,  1884,  show: 
"The  mayor  placed  before  the  coimdl  the 
name  of  8.  M.  Bode  for  tbe  podtion  of  dty 
attorney  for  1^0  ensuing  term;  whereupon, 
on  motion,  tbe  nomination  was  confirmed." 
The  bonds  of  tbe  city  officers  for  tbe  terms 
commepeing  In  1884  conld  not  be  found,  but 
the  mlnntes  of  tbe  council  for  August  of  that 
year  show  that  "the  mayor  verbally  annomi* 
ced  to  the  council  his  approval  of  the  bonds 
of  •  •  •  S.  M.  Buck  as  dty  attorney." 
There  was  likewise  offered  in  evidence  a 
document  from  13ie  maycur's  oSlce,  under  the 
seal  of  ibe  city,  redting  tbe  especial  confi- 
dence reposed  tax  the  Integrity  and  quallflca- 
tions  of  8.  H.  Buck  for  the  office  of  dty  at- 
torney, and  appointing  blm  with  consent  of 
the  council  as  ctty  attorn^  t<x  the  term  as 
established  by  law,  etc.,  to  which  was  ap- 
pended the  oath  of  S.  M.  Buck  to  support  the 
constitution  of  the  United  States  and  of  this 
state,  and  faltlifully  discharge  "the  dnties  ct 
the  office  ct  dty  attorney  of  the  city  of  Eu- 
reka." It  was  likewise  shown  that  plaintiff 
drew  and  received  frran  the  dty  tbe  "salary" 
fixed  by  ordinance,  of  $25  per  month,  during 
all  of  this  time,  up  to  July  12, 1SS6. 

There  can  be  no  ^aestlon  upon  this  erl- 
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deuce,  ftssmntng  for  the  moment  the  existence 
of  the  office,  hot  that  plaintiff  -mm  not  only 
de  CKcto  eUj  attoniey,  bnt  that  ha  was  the 
TCCnlazly  appointed,  qoallfied,  and  acting  elty 
attmuy,— a  de  Jnre  officer,— charged  with  all 
tiM  duties  and  mtltled  to  aU  the  enKtlomoita 
<rf  the  office.  Thwe  can  be  no  better  proof 
<tf  the  acceptance  and  holding  ot  an  office 
than  the  quaUfleatlan  of  the  officer,  and  hla 
drawbig  of  the  salary.  Hwe,  the  plaintiff 
was  app(rfnted  as  dtjr  attorney,  filed  bis  bond 
as  city  attorn^,  took  the  oath  of  office  as 
city  attorney,  and  drew  the  fixed  salary  of 
city  attorney,  all  duly  and  r^nilarly*  u  n- 
qnlred  by  law  and  the  ordinance  of  the  dty. 

Nor  can  idalnttfl  be  heard  to  say  (still  as- 
snmlng  the  existence  of  the  office)  that  his 
cwtract  with  the  city,  or  his  imdentandlng 
with  the  cooncU,  imposed  nptm  blm  other  or 
dUfermt  or  lesser  duties  than  tlwse  wlilch 
law  he  was  obliged  to  perform.  He  cannot, 
for  example,  be  beard  to  soy,  as  here  he  un- 
dertakes to  do.  In  the  face  of  the  ordinance 
fixing  hlB  compensatloin,  that  his  nnderstasd- 
ing  with  the  council  was  that  they  were  to 
give  him  a  month  as  a  "retainer,"— a 
**8tipend,"— and  were  to  pay  him  "extra  for 
all  important  duties,  partiKmlarly  burtness  in 
ttie  superior  court  or  bnslness  in  the  higher 
courts.*'  It  was  not  within  the  power  of  the 
plaintiff  or  of  the  council  to  modify,  by  con- 
reotton,  the  duties  which  by  law  were  nude 
to  pertain  to  the  office  of  city  attorney.  Pci. 
Code.  9  ^SOfL  And  the  plaintiff,  after  having 
quallified,  filed  hla  bond,  and  taken  his  oath 
to  perform  the  duties  of  the  <^ce,  and  drawn 
the  salary  pertaining  thereto,  will  not  be  per- 
mitted to  aasert  that  the  duties  he  swore  to 
perform  were  not  those  the  performance  of 
which  the  law  made  obligatory  upon  hhu. 

The  contention  that  he  was  not  city  attor- 
ns cannot,  then,  be  based  upon  any  detect 
in  the  maehlnoy  of  appointment,  nor  upon 
plaintiff's  refusal,  with  propw  formalities,  to 
accept  the  appohitment  It  is  CLialmed  to  veat 
upon  the  fact  that  the  council,  notwltiistand- 
Ing  tto  repested  rec<«nltion  of  tiie  existence 
of  the  ol&oi,  never  In  fact  created  It,  and  that, 
therefbre,  it  never  existed.  And  the  argn- 
meut  Is  that  the  council  had  power  to  create 
the  office  (Pol.  Code,  1 4409;  that  they  woe 
required.  If  they  created  It,  to  do  so  by  ordi- 
nance (Id.  1 431^;  that  the  mode  Is  the  meas- 
ure of  their  power;  and  that  no  ordinance 
was  produced  wherein  and  whereby  the  com- 
mon council  of  the  dty  of  Bnrdu.  did  (ndaln 
that  the  office  at  dty  attorney  of  the  city  of 
Eureka  Is  herrtiy  created. 

It  is  a  general  nde,  founded  upon  the  dic- 
tates of  puUlc  policy,  that  the  acts  of  a  de 
faf:to  i^cer  are  valid,  and  that  those  who 
den  I  with  such  an  officer  are  protected.  The 
public  Is  not  required  to  know  the  terms  and 
tenure  nptm  ^M&i  one  openly  holding  and 
doming  the  right  to  hold  a  public  offl4*e 
maintains  his  position ;  nor  is  any  person  who 
has  dealt  wtth  sneh  an  officer  to  suffer  loss 
if  the  tenure  should  prove  illegal.   So,  like- 


wise, K  Is  the  genersl  rale,  uptm  groonds  of 
plain  justice  and  public  policy,  that  a  de 
facto  offlcCT  is  fwever  estopped  In  dvil  at 
criminal  actions  from  denying  that  he  holds 
the  office,  and  from  escaping  any  of  the  re- 
sponslbilltleB  which  attach  to  bis  incumben- 
cy. But  the  further  nile  is  that  the  law  as 
to  de  facto  officers  applies  only  where  there 
is  a  de  Jure  office,  the  idea  of  a  de  facto  oa- 
cer  being  necesaarlly  founded  upon  the  coa- 
ception  of  ade  Jure  office.  A  de  Jura  aOca  is 
one  having  a  legal  existence  or,  rather,  one 
having  an  existence  recognised  1^  law.  We 
are  not  here  further  concerned  with  the  law 
concerning  de  facto  offices,  since,  as  has  been 
said,  this  office.  If  It  edsted,  was  filled  by  a 
de  Jure  Incumbent  White  It  is  cotslnly  ln> 
possible  to  conceive  of  an  officer  eithei'  de 
facto  or  de  jure  filling  or  attempting  to  fill  a 
nonexlstlng  office,  there  la  a  marked  and 
well-recognised  distinction  between  such  nui- 
exlstlng  ofltees  and  those  which,  while  hav- 
ing an  irregular  or  merely  potential,  w  In 
some  Instances  even  an  illefial,  existence,  yet 
do  exist,  and  are  recognized  by  the  law.  Of 
offices  having  an  illegal  eclstence  which  are, 
nevOTtheless,  recognised,  the  government  a€  a 
state  in  rebellion  and  of  a  mnnldpality  acting 
as  such  without  legal  authority  are  conspicu- 
ous examples.  The  governm«it  ot  a  state 
in  rebellion  and  all  oI&cob  thoeunder  are  ab- 
solutely Illegal;  yet,  upon  strong  and  plain 
grounds  of  public  pdlcy,  the  government  and 
offices  are  recognised  by  law,  and  the  Incum- 
bente  are  treated  as  de  facto  <^llcerB.  "In 
such  a  case  the  acts  of  a  de  facto  executive, 
a  de  facto  Judidary,  and  of  a  de  tecto  legis- 
lature must  be  recognised  as  valid.  But 
this  Is  required  by  political  necessity.**  Hll- 
dreth  V.  Bf cintyre,  1  J.  7.  Manh.  207.  Bo  a 
mnnidpal  corpontlon  actlQg  mider  cxAk  of 
the  law  may  have  no  legal  existence,  and  con- 
seqoently  no  legal  municipal  offices;  yet  such 
a  corporation  has  still  an  existence  recog- 
nized by  law,  and,  upon  plain  grounds  of 
public  policy,  tbe  question  of  ite  l^al  ^st- 
ence  should  be  raised  only  by  the  state  it- 
self upon  quo  warranto.  Oooley,  Const  I>lm. 
254;  Town  of  Genem  v.  Cole,  61  IlL  S07; 
St  Louis  V.  Shields,  62  Mo.  347;  State  v. 
Carr,  S  N.  H.  367. 

In  some  states,  Indeed,  It  Is  the  established 
rule  that  officers  filling  offices  created  by 
unconstitutional  laws  are,  neverthelMS,  de 
facto  officers,  until,  under  direct  proceed- 
iuKS,  the  act  tuis  been  declared  unconstitu- 
tional. Thus,  in  Burt  v.  Ballroad  Co.,  81 
Minn.  472,  18  N.  W.  286,  289,  it  was  held 
that  the  municipal  court  of  Mankato  was  a 
de  facto  court  and  that  there  can  be  a  de 
facto  office  under  an  unconstitutional  act 
creating  It  until  the  act  Is  declared  ToMi.  In 
the  case  of  Trumbo  v.  People,  75  lU.  661,  a 
school  district  had  been  illegally  established. 
The  supreme  court  of  Illinois,  reviewing  the 
case  in  a  later  opinion  (Leach  People,  122 
m.  420,  12  N.  B.  726).  say:  "So  fttr  as  that 
alleged  district  was  concerned,  there  was  no 
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nich  lefral  district,  and  there  was  no  de  Jure 
office  of  school  director  of  that  alleged  dlB- 
trlct."  Tet,  upon  a  proceeding  to  collect  a 
tax,  the  tax  was  sustained,  It  being  held 
that  the  school  directors  were  officers  de 
facto,  and  that  In  collateral  procecdluf^s  the 
legality  of  the  formation  of  the  district 
could  not  be  inquired  Into,  And  in  Com.  v. 
McCombs,  56  Pa.  St  436,  it  is  said:  "An 
act  of  the  assembly,  even  If  it  he  unconsti- 
tutional, is  sufficient  to  give  color  of  authori- 
ty to  the  person  acting  under  It"  These  de- 
cisions are  in  obvious  conflict  with  the  au- 
thority of  the  great  leading  cases  of  State 
T.  Carroll,  38  Conn.  449,  and  Norton  v. 
Shelby  Co.,  118  U.  S,  425,  6  Sup.  Ct  1121, 
in  the  latter  of  which  Field,  J.,  explains 
that,  while  there  are  many  cases  deciding 
that  a  person  holding  on  office  under  an 
nnconstitutional  law  Is  a  de  facto  officer,  in 
every  one  it  will  be  found  that  there  was  a 
legal  office,  and  that  the  unconstitutional 
law  went  only  to  the  mode  or  manner  of  flll- 
ittS  it  And  they  are  likewise  In  conflict 
with  the  rule  in  this  state,  declared  In  Peo- 
ple T.  Toal,  85  Cal.  333,  24  Pac.  603.  They 
are  not  here  cited  in  commendation  or  ap- 
proval, but  as  instructive  examples  of  the 
lengths  to  which  those  courts  have  felt  com- 
pelled to  go  In  carrying  out  what  they  con- 
ceived to  be  the  plain  mandate  of  public 
policy.  When,  however,  we  come  to  con- 
sider the  doctrine  as  applied  to  offices  hav- 
ing an  irregular  or  potential  existence  (as 
dtstlngatshed  from  a  n<mexiBtIng  office,  or 
one  void  In  its  creation),  the  cases  are  nu- 
merous and  uniform  In  treating  the  in- 
cumbents of  such  offices  as  de  facto  officers. 

In  aibb  V.  Washington,  1  McAIl.  430,  Fed. 
Cas.  Xo.  5,380,  dealing  with  the  question  of 
the  creation  of  the  office  of  appraiser,  the 
court  say:  "If  such  an  office  has  been  even 
colorably  created,  then  any  Irregularity 
which  does  not  render  the  creation  of  the 
office  void  cannot  be  availed  of."  In  Re  Ah 
Lee,  6  Sawy.  410,  5  Fed.  899,  the  constitu- 
tion of  Oregon  provided  that,  when  the  pop- 
ulation of  the  state  reached  200,000,  the  leg- 
islature should  district  the  state  Into  desig- 
nated circuits,  and  provided  for  the  election 
of  judges  to  the  circuit  courts  therein.  The 
legislature  passed  the  act  before  the  state 
attained  the  requisite  population,  and  before 
election  the  governor,  without  authority,  ap- 
pointed the  Judge  whose  act  was  under  re- 
view. The  court  held  tliat,  admitting  the 
act  to  be  unconBtitutlonal  and  the  appoint- 
ment of  the  governor  to  be  Invalid,  still  the 
Judge  was  a  Judge  de  facto,  since  the  office 
In  effect  was  created  by  the  constitution. 
In  Carleton  v.  People,  10  Mich.  2o0,  the 
county  officers  were  elected  before  the  law 
creating  the  offices  went  Into  effect  They 
were  held  to  be  de  facto  officers.  Though 
there  were  no  legal  offices  In  existence  at 
the  time,  still  the  offices  were  created  and 
had  a  potential  existence.  And  the  court, 
In  distingnishlng  between  such  offices  and 


nonexistent  offices,  apOy  says:  '*Where  the 
law  negatives  the  Idea  that  there  can  be  a 
legal  incumbent,  any  one  assmulng  to  act 
assumes  what  any  one  is  bound  to  know 
is  not  a  legal  office."  In  Yorty  v.  Paine,  62 
Wis.  154,  22  N.  W.  137.  the  legislative  act 
creating  the  town  of  Pine  River  provided 
that  the  electors  should  meet  upon  the  flrst 
Tuesday  of  the  following  April  (April  4th). 
and  elect  town  officers,  but  the  act  itself  did 
not  become  a  law  until  four  days  after- 
wards,—April  8tfa.  The  potential  existence 
of  the  town  was  recognized  as  sufficient  for 
holding  the  election,  and  the  officers  were 
declared  to  be  de  facto,  though  elected  with- 
out authority  of  law  to  offices  then  having 
no  more  than  a  potential  existence.  In 
Fowler  V.  Bebee,  0  Mass.  231,  the  legislature 
had  created  a  new  county  and  the  offices 
thereof.  The  governor  appointed  officers  be- 
fore the  law  went  Into  effect.  It  was  held 
that  their  acta  were  binding  as  de  facto 
officers,  though  the  appointments  them- 
selves were  afterwards  declared  void  by  the 
same  court  when  the  question  was  present- 
ed upon  direct  attack.  Com.  T.  Fowler,  10 
Mass.  291.  Here,  too,  therefore,  the  poten- 
tial existence  of  the  office  was  recognized. 
In  Leach  v.  People,  122  lU.  420,  12  N.  E. 
726,  an  nnconstitutional  law  regulating 
township  organizations  provided  for  the 
number  of  members,  mode  of  election,  etc., 
of  the  board  of  supervisors,  and  under  this 
law  a  board  was  selected  whose  acts  were 
under  consideration.  It  was  held  that  not- 
withstanding the  invalidity  of  the  law,  there 
was  still  "such  a  legal  official  body  known 
to  the  law  as  the  'Board  of  Supervisors  of 
Wayne  County*";  and  the  acting  board, 
though  in  number  and  in  mode  of  selection 
Illegal,  was  upheld  as  a  de  facto  body.  The 
case  of  Smith  v.  Lynch,  29  Ohio  St  261, 
is  nearly  a  parallel  case  with  the  one  at  bar. 
The  legislature  of  Ohio  authorized  villages 
and  towns  to  establish  boards  of  health  and 
appoint  members.  The  village  of  W^est 
Cleveland,  by  a  void  ordinance,  attempted 
to  do  this.  The  members  appointed  quali- 
fied and  entered  upon  the  discharge  of  their 
duties,  and  were  accepted  and  regarded  1^ 
the  public  as  such  members.  The  opinion 
of  the  court,  delivered  by  Welch,  C.  J.,  is  as 
follows:  "The  questions  argued  by  counsel 
are:  (1)  Had  the  superior  court  Jurisdic- 
tion? (2)  Arc  the  requirements  of  the  stat- 
ute as  to  the  manner  of  passing  the  ordinance 
mandatory,  or  are  they  merely  directory? 
(3)  If  these  requirements  are  mandatory, 
are  the  persons  so  acting  to  be  regarded  as 
a  board  of  health  de  facto?  We  are  satis- 
fled  that  the  last  named  of  these  questions 
must  be  answered  in  the  affirmative.  It  Is 
unnecessary,  therefore,  to  considw  the  first 
and  second  questions.  In  other  words,  we 
think  that  under  the  circumstances,  the 
board  is  to  be  regarded  as  a  board  de  facto. 
Whether  It  was  a  board  de  Jure,  and  wheth- 
the  superior  court  bad  Jurisdiction  of  the 
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became,  thwefore,  immaterial  qnee- 
ttonB.  It  iB  claimed  bj  comiael  £or  tbe  plain- 
tiff that  this  la  not  a  case  wbere  an  office 
bas  been  filled,  and  Its  datiea  performed,  by 
parties  not  legally  appointed  ox  qualified, 
but  a  caBe  wbere  there  was  no  office  to  be 
filled.  We  do  not  so  understand  the  law. 
Tbe  statute  (G6  Ohio  Laws,  p.  200)  creates 
tbe  office.  It  authorises  the  coun<jl  to  'es- 
tablish* the  board,  and  to  fill  it  by  appotait- 
meut  True,  until  the  council  act  in  tbe 
premises,  it  Is  a  mere  potentiality  In  their 
hands;  yet  it  is  none  the  less  an  office, 
known  to  the  law.  Where  the  council  as- 
sume to  establish  the  board  under  the  law, 
and  to  appoint  Its  members,  there  la  no  good 
reason  wliy  an  Irregularity  or  Illegality  In 
tbe  act  of  establishing  tbe  office,  any  more 
than  an  Irregularity  or  Illegality  in  tbe  ap- 
pointment of  the  officers,  should  be  held  as 
rendering  the  acts  o£  the  officers  Told,  and 
themselves  mere  trespassers.  The  reasons 
— the  oonsld orations  of  public  policy— which 
exist  In  one  case  exist  equally  In  tbe  other. 
It  is  enough  that  the  office  Is  one  provided 
for  by  law,  and  that  the  parties  have  the 
color  of  appointment,  assumed  to  be  and  act 
as  such  officers,  and  that  they  are  accepted 
and  acknowledged  by  the  public  as  sucli,  to 
the  occlusion  of  all  others.  Such  was  the 
ease  here.  There  was  both  the  color  and 
the  fact  of  office." 

The  office  under  consideration  was  given  a 
potential  existence  by  the  acts  of  the  legis- 
lature In  the  sections  of  the  Code  above  quot- 
ed. The  plaintiff,  having  accepted  the  ap- 
IKkintment  to  It,  and  received  the  emoluments 
of  It,  is  estopped  fi'om  endeavoring  to  show  to 
his  own  advantage  that  tbe  council  did  not 
tclltrw  a  prescribed  mode  in  perfecting  that 
potential  existence.  It  was  therefore  error  for 
the  trial  court  to  strike  out  tbe  admitted  evi- 
dence. It  does  not  seem  to  be  disputed  that. 
U  plaintltE's  services  in  the  case  of  Wing  Hlng 
T.  City  of  Eureka  were  such  as  under  bis 
cOlce  be  was  in  duty  bound  to  perform,  his 
contract  with  the  council  would  be  void  as  an 
attempt  to  increase  his  compensation;  and,  in- 
deed, no  question  can  arise  upon  this  point 
It  is  definitively  settled  by  the  language  of  the 
nmstltutlon.  In  the  first  place  <CoDSt.  art.  11, 
I  9);  and  In  tbe  second  place,  even  In  the 
absence  of  such  a  provision,  such  a  contract 
would  be  declared  void  upon  grounds  of  pub- 
lic policy.  *'It  is  a  well-settled  rule  that  a 
person  accepting  a  public  office  with  a  fixed 
■alary  is  botmd  to  perform  the  duties  of  tbe 
office  for  tbe  salary.  He  cannot  legally  claim 
additional  comiwnsatlon  for  the  discharge  of 
these  duties,  even  though  the  salary  be  a  very 
Inadequate  remuneration  for  the  services. 
•  •  •  Whenever  he  considers  the  compensa- 
tion Inadequate,  he  is  at  libo-ty  to  resign.  Tbe 
rule  is  of  Importance  to  the  public.  To  allow 
changes  and  additions  In  the  duties  properly 
belonging  or  which  may  be  atlached  to  an 
office  to  lay  the  foundation  for  extra  compen- 
sation would  introduce  intolerable  mischief. 


Tbe  rule,  too,  should  be  strlcOy  enforced." 
DllL  Mun.  Coip.  (4tb  Ed.)  8  233;  Mechem. 
Pub.  Off.  H  324-376. 

The  contention  here  Is,  however,  that  these 
services  were  not  among  those  whose  per- 
formance Is  enjoined  on  the  city  attorney,  and 
herein  plalutlff  relies  upon  the  case  of  Her- 
rington  v.  Santa  Clara  Co.,  44  Cal.  490.  As 
the  law  then  stood,  the  district  attorney  was 
entitled  to  rec^ve  as  compensation  10  per 
cent  of  all  money  recovered  by  him  for  the 
county  In  any  action.  Tbe  county  supervisors, 
Ignoring  the  district  attorney,  authorized  other 
attorneys  to  bring  suit  without  the  county  for 
the  recovery  of  a  large  sum  of  money.  Re- 
covery was  had  in  the  action,  and  the  district 
attorney  sued  to  recover  his  percentaga  Tbe 
law  made  it  the  duty  of  the  district  attorn^ 
to  prosecute  all  actions  for  the  recovery  of 
debts,  etc.,  and  to  defend  all  suits  brought 
,  against  his  county.  Pol.  Code,  §  4256,  TTie 
district  attorney  was  not  denying  that  it  was 
his  duty  to  prosecute  this  suit,  but,  to  the  con- 
tniiy,  Insisted  that  It  was  his  duty.  The  de- 
fendant county  never  claimed  that  It  was  not 
the  district  attorney's  duty  to  prosecute  the 
suit,  but  Insisted  that  tbe  duty  was  not  ex- 
clusively imposed  upon  and  the  right  not  ez- 
cluslrely  vested  In  him,  but  that  the  sup^ 
visors  could,  if  they  saw  fit,  engage  other 
counsel  to  peiform  the  service,  as  In  many 
cases  special  counsel  are  employed.  The  lan- 
guage of  the  court  in  Its  opinion,  therefore, 
while  not  obiter,  was  not  additi^sed  to  any 
contention  raised  by  the  partlea  The  decision 
of  the  court  was  by  a  bare  majority;  Chi;  ' 
Justice  Wallace  being  disqualified,  and  Jus- 
tice Rhodes  expressing  no  oplnicra.  It  was 
based  upon  two  grounds;  the  second,  which 
Is  argued  at  length,  holding  that,  as  the  dis- 
trict attorney  had  not  collected  the  money,  he 
was  not  entitled  to  bis  commission;  and  the 
first,  which  Is  not  argued,  being  a  declaration 
to  the  effect  that  It  was  "not  a  duty  enjoined 
upon  the  district  attorney  by  law  to  prosecute 
or  defend  dvll  actions  In  which  the  county  is 
interested  which  are  pending  In  any  other 
county  than  his  own."  This  declaration  Is, 
however,  supported  by  no  reasoning,  by  no 
analysis  of  the  statute,  and  by  no  citation  of 
authority;  and  it  would  be  difficult  so  to  sup- 
port it  Says  Dillon:  "The  statutes  of  the 
legislature  and  tbe  ordinances  of  our  municipal 
corporations  seldom  prescribe  with  much  de- 
tail and  particularity  the  duties  annexed  to 
public  offices;  and  it  requires  hut  little  in- 
genuity to  run  nice  distinctions  between  what 
duties  may  and  what  may  not  be  considered 
strictly  official;  and,  if  these  distinctions  are 
much  favored  by  courts  of  justice,  it  may  lead 
to  great  abuse."  Dill.  Mun.  Corp.  (4th  £d.) 
§  233, 

When  the  law  of  the  state  says  that  the 
district  attorney  sliali  prosecute  and  defend 
all  suits,  and  the  city  attorney  shall  attend 
to  "all  suits,  matters  and  things  in  which  the 
city  may  be  legally  Interested"  It  is  a  most 
foi-ced  and  tmwan'anted  construction  to  hold 
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that  In  the  one  caae  It  means  only  snCh  salts 
as  are  commenced  and  flnallT  determined  In 
the  cotint7  courts,  and  In  the  other  only  Bn<^ 
as  are  in  like  manner  commenced  and  deter- 
mined in  the  municipal  conrts.  If  the  legis- 
lature meant  that.  It  could  and  would  hare 
said  so.  But  when  it  says  "all  suits,  matters 
and  things,"  the  language  will  bear  no  other 
construction  than  that  which  Is  patent  on  Its 
face.  No  rales  of  Interpretation  are  necessa- 
ly  to  be  considered,  for  no  need  or  room  for 
interpretation  exists.  Thus,  the  court,  in  Ryce 
T.  City  of  Osage  (Iowa)  55  N.  W.  532,  said  the 
law  made  It  the  duty  of  the  city  attorney  "to 
act  as  attorney  for  the  city  In  any  suit  or  ac- 
tion brought  by  or  against  the  city,  and  gen- 
erally to  attend  to  the  Interests  of  tiie  city  as 
its  attorney."  ^ere,  as  here,  jdalntlflF  claim- 
ed extra  ccnnpensatlon  for  services  rendered 
under  contract  with  the  council  for  defending 
an  action  against  the  in  the  district  and 
supreme  court,  and  there,  as  here,  urged  that 
it  was  no  part  of  bis  official  duty  to  defend  the 
suit  Says  the  court:  "It  seems  to  us  that  a 
mere  reading  of  that  section  of  the  ordinance 
prescribing  the  duties  of  the  dty  attorney  is 
sufficient  to  show  that  under  it  he  was  re- 
quired to  act  for  the  dty  In  any  case  brought 
by  or  against  It  *  *  •  That  the  services 
rendered  by  plaintiff,  and  for  which  he  seeks 
now  to  recover,  were  Included  within  his  du- 
ties as  city  attorney,  is  too  plain  to  admit  of 
argument"  In  Lancaster  Co.  v.  Pulton,  128 
Pa.  St  48,  18  Atl.  884,  construing  a  similar 
statute,  say  the  court:  "The  services  for 
which  the  contract  In  question  undertakes  to 
provide  are  clearly  within  the  sphere  of  the 
duties  of  the  solicitor  of  Lancaster  county." 
Russell  V.  Hallett  23  Kan.  276,  Is  not  In  con- 
flict with  the  authorities  upon  this  question. 
In  that  case  the  county  attorney  sued  bis 
county  for  compensation  for  services  demand- 
ed of  him  without  the  duties  of  his  office,  as 
the  court  decided.  He  had  been  compelled  to 
assist  In  a  trial  in  a  county  other  than  bis 
own.  The  law  expressly  limited  his  duty  to 
attending  before  magistrates  and  Judges  In 
his  county.   Gen.  St  Kan.  1SC8,  p.  2S4,  8  137. 

Bnt  it  is  unnecessary  to  multiply  quotations 
upon  this  idaln  proposition.  We  think  it  must 
be  amiarent  that  the  construction  given  to  the 
statute  In  Herrlngton  v.  Santa  Clara  Co.,  su- 
pra, cannot  be  sui^Ktrted,  and  should  no  long- 
er be  maintained;  and  we  believe  that  the 
evil  results  to  the  public  service  which  must 
arise  under  that  construction  Justly  and  de- 
mand a  declaration  from  this  court  that  It  be 
no  longer  considered  as  authority.  It  Is  of 
the  last  Importance  that  any  and  every  pub- 
lic officer  entering  upon  the  dlschare^  of  his 
duties  lUiouId  know  once  and  for  all  that,  be 
the  duties  onerous  or  be  they  easy,  the  com- 
pensation for  them  must  be  that  fixed  by  law, 
and  tlut  only.  If  they  become  too  burden- 
some, tl»  law  does  not  forbid  the  officer's 
res^natlon;  but  it  does  emphatically  say 
that  be  shall  not  under  any  circumstances,  by 
use  of  the  pow»  of  lils  office,  by  contract,  ex- 


prcaa  or  implied,  fair  or  unftilr,  or  aid 
even  ot  legislative  enactment,  obtain  tn- 
<xeased  compensation  for  their  jierfbrmance. 
"The  successfnl  eflTort  to  (ibtaln  office  Is  not 
nnfrequently  followed  by  efforts  to  Increase 
Its  emoluments ;  while  the  Incessant  changes 
which  the  progressive  spirit  of  the  times  Is 
Introducing  efTects,  almost  every  year,  chang- 
es In  the  character  and  addition  to  the  amount 
of  duty  In  almost  every  offldal  station ;  and 
to  allow  the  changes  and  additions  to  lay  the 
foundation  of  claims  tor  extra  services  would 
soon  Introduce  intolerable  mischief.**  Evans 
V.  City  of  Trenton,  24  N.  J.  Law,  764. 

The  services  here  performed  by  the  plain- 
tiff being  such  as  It  was  his  duty  to  perform 
us  the  city  attorney  of  the  city  of  Eureka,  the 
contract  was  an  attempt  to  Increase  his  com- 
pensation, and  is  in  violation  of  the  constitu- 
tion, against  public  policy,  and  therefore  void. 
"A  promise  to  pay  tbem  [officers]  extra  com- 
pensatiou  Is  absolutely  void,  under  the  statute 
of  Ohio.  Such  promise  could  not  be  enforced 
at  common  law,  being  against  sound  policy 
and  Quasi  extortion.  English  Judges  have  de- 
clared that  such  are  novel  in  courts  of  Jus- 
tice, and  that  actions  founded  on  such  prom- 
ises are  scandalous  and  shameful  (2  Burrows, 
034) ;  and  In  the  court  of  errors  of  New  York 
they  meet  with  no  more  favor  (Hatch  v. 
Mann.  15  Wend.  46)."  Gillmore  v.  Lewis,  12 
Ohio  St  281;  Vandercook  v.  Williams,  106 
Ind.  345, 1  N.  E.  619,  and  8  N.  E.  113 ;  City  of 
Decatur  v.  Vermillion,  77  111.  315 ;  Hunter  v. 
Nolf,  71  Pa.  St  282. 

Nor  can  plaintiff  recover  niid»  the  ocmtraet 
as  by  his  second  count  fas  seeks  to  do^  tm  sach 
part  of  the  services  as  was  rendered  after  Us 
term  of  office  had  esqiired.  This  Is  not  the 
case  of  a  city  attorney  carryli^  on  Itticatlon, 
after  his  term  of  office  had  expired,  with  tfie 
knowledge  and  consent  of  the  authorities.  In 
which  case  an  implied  contract  and  imimlse 
to  pay  might  arise  after  his  tenure  had  ter- 
minated. Here  idatntlff  declares  on  and  se^ 
to  recover  under  a  contract  against  puUIc 
policy  and  wholly  void.  Sncb  a  contract  will 
not  support  any  action  for  recovery.  As  Is 
said  by  the  court  In  Lancaster  Co.  v.  Fulton, 
128  Pa.  8t  48, 18  AtL  884:  "Thei«  is  no  pre- 
tense that  any  new  agreement  was  entered  In- 
to, or  the  terms  of  the  orl^nal  in  any  manner 
dui^ed,  after  the  expiration  of  the  term  of' 
office.  Neither  the  subject  of  a  new  contract 
nor  the  modification  ot  the  original  ever  ap- 
pears to  have  been  considered  by  the  parties. 
The  services  of  idalntlff  below  were,  no  donbt 
efficient  and  valuable;  but  as  far  as  they 
were  rendered  durli^  his  term  of  office,  his 
salary  Is  all  the  compensation  he  can  dalm. 
As  to  services  rendered  after  the  explratl<m 
of  hie  term  of  office,  under  and  In  pursuance 
of  the  original  Illegal  and  void  contract,  he 
cannot,  under  the  pleadings  and  evidence  In 
this  case,  recover."  A  void  contract  oumot 
form  the  basis  of  a  Judicial  proceeding.  Lum- 
ber Co.  V.  Hayes,  78  Cal.  387,  18  Pac.  391. 

Titers  are  considerations  In  plaintiff's  case 
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-which  appeal  with  force  to  a  court.  In  the 
first  place,  the  services  r«idered.  as  fonnd  by 
Jodge  and  Jury,  were  of  great  value  to  de- 
reudant.  In  the  second  place,  they  were  ren- 
■draed  under  an  early  Interpretation  Klven  to 
the  statute,  which  justified  plaintiff  in  suing 
upon  hl8  contract  In  now  declaring  what  we 
"believe  to  be  the  only  tenable  C(mstructlon  of 
the  law  relative  to  the  dntles  of  the  office,  It 
has  followed  as  a  necessary  ccmsequence  that 
the  extract,  void  as  against  public  policy,  will 
not  support  a  cause  of  action.  Plaintiff,  how- 
ever, If  the  facts  will  warrant  it,  should  re- 
cover, not  upon  the  original  or  Y(Ad  contract, 
but  upon  an  implied  one  for  eervlcea  rendered 
after  the  expliatI(»L  of  his  term  of  office.  The 
judgment  and  order  are  reversed,  with  direc- 
tions to  the  trial  court  to  pormit  plaintiff.  If 
he  shall  be  so  advised,  to  amend  his  com- 
plaint, or  file  an  amended  complaint,  seeking 
oompenatlon  iip<ni  quantum  meruit  for  s^v- 
Ices  rendered  after  the  explratlw  of  his  term 
ot  office. 

We  concon  BBATTT,  a  J.;  McFAR- 
LAND.  J.;  OABOUTTB,  J.;  VAN  FLEET, 
J.;  HABRISON,  J.;  TEMPLE,  J. 
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JOHNSON  et  aL  v.  CITY  OF  SAN  DIBOO. 
(No.  19,483.) 

{Supreme  Court  of  California.   Oct.  9,  1895.) 

SIUNICtFAI.  CORPORATIOTTB— SsORBOilTEn  TSHRno- 

RT — Liability  os  Citt  Bonds. 

1.  tinder  St,  1889,  p.  356,  authorizing  the 
•^reffiitlon  of  territory  from  cities,  but  provid- 
ing that  such  territory  should  uot  be  relieved  in 
any  manner  whatsoever  from  any  liability  con- 
tracted by  the  city  prior  to  such  exclusion,  the 
territory  se(;regnted  from  the  city  of  San  Diego 
was  liable  for  the  payment  of  its  proportionate 
part  of  the  bonds  of  said  city  after  separation 
as  well  as  before,  though  no  part  of  the  money  re- 
alixnd  from  said  bonds  was  expended  on  said 
territory. 

2.  But.  said  city  having  acquired  no  contract 
rightfi  under  said  act,  the  legislature  had  power 
to  Bobseqnently  enact  (Laws  ISOft,  p.  536)  that 
imcb  segregated  territory  should  be  relieved  fn»n 
farther  payment  of  any  part  of  said  bonds. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  El.  S.  Torrance,  Judge. 

Action  by  P.  L.  Johnson  and  others  against 
the  city  of  San  Diego  to  determine  what 
proportion,  If  any,  of  the  bonded  indebted- 
ness of  Son  Diego  was  properly  chargeable 
on  certain  tenltory  excluded  from  that  city. 
From  the  Judgment  rendered,  defendant  ap- 
)>eal9.  Affirmed. 

William  H.  Puller  and  Clarence  L.  Barber, 
for  appellant  S.  M.  Shortrldge  and  Olbson 
&  Titus,  for  respondents. 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  a  new 
trial.  Under  an  act  of  the  lejrislature  ap- 
proved March  19,  18S9  (St  1S89,  p.  3o0),  a 
portion  of  the  territory  formerly  embraced 
within  the  corporate  limits  of  the  city  of 
San  Diego  wsx  excluded  therefrooL  The  act 


referred  to  was  In  Its  nature  permisslTa.  It 
provided  for  the  calling  of  an  election  upon 
petition,  at  which  election  the  qoallfied  elect- 
ors wltbtn  the  territory  proposed  to  be  seg- 
regated should  vote  separately  from  the  oth- 
er voters  of  the  municipal  corporation,  and 
the  votes  cast  In  such  territory  should  be 
canvassed  separately  from  the  votes  cast  by 
the  other  electors  of  the  municipality.  If  a 
majority  of  the  votes  cast  In  the  territory 
proposed  to  be  excluded  and  a  majority  of 
the  votes  cast  In  the  mtmlcipality  proper 
should  both  be  for  the  segregation,  then, 
after  certain  formalities  had  been  compiled 
with,  the  territory  should  cease  to  be  a  part 
of  the  municipal  corporation,  "provided  [so 
runs  the  law]  that  nothing  contained  In  this 
act  shall  be  held  to  relieve  in  any  manner 
whatsoever  any  part  of  such  territory  from 
any  Uabillty  for  any  debt  contracted  by  such 
municipal  corporation  prior  to  such  exclu- 
sion: and  provided  further  that  such  mu- 
nicipal corporation  is  hereby  authorized  to 
levy  and  collect  from  any  territory  so  exdud- 
ed  from  time  to  time,  such  sums  of  money 
as  shall  be  found  due  from  it  on  account  of 
its  Just  proportion  of  liability  for  any  pay- 
ment  on  the  principal  or  Interest  of  such 
debts;  such  assessment  and  collection  shall 
be  made  In  the  same  manner  and  at  the 
same  time  that  such  assessment  and  collec- 
tion Is  levied  and  made  upon  the  property  of 
such  municipal  corporation  for  any  payment 
on  account  of  such  debts:  and  provided  fur- 
ther that  any  such  territory  so  excluded 
from  any  municipal  corporation  may  at  any 
time  tender  to  the  legislatlTe  body  of  snch 
municipal  corporation  the  amount  for  which 
8iu;h  teritory  ts  liable  on  account  of  such 
debts,  and  after  snch  tender  Is  made  such 
authority  M  is  herain  given  municipal  cor- 
porations to  levy  and  assess  taxes  on  such 
excluded  territory  shall  cease."  Under  this 
law,  the  territory  known  as  the  "Goronado 
Beach,"  which  contains  the  land  of  these 
plaintiffs,  was  excluded  from  the  corporate 
control  of  the  city  of  San  Diego.  At  the 
time  of  tbi»  exclusion,  the  city  of  San  Diego 
had  a  bonded  indebtedness  of  9484,000;  and, 
after  this  exclusion,  the  continued  to  as- 
sess and  levy  taxes  upon  the  detached  ter- 
ritory to  meet  the  reQulrements  of  this  bond- 
ed Indebtedness,  which  taxes  these  plalnttfta 
duly  paid,  in  1893  the  legislature  passed  an 
act  entitled  "An  act  providing  for  the  ad- 
JUBtm«it  settlement  and  payment  of  any  in- 
debtedness existing  agiUnst  any  city  or  mu- 
nicipal corporation  at  the  time  of  exclusion 
of  territory  therefrom  and  the  division  of 
property  thereof*  (St  Itm.  p.  KtO).  Plain- 
tiffs availed  themselves  of  the  provision  of 
this  act  to  bare  the  conrt  determine  what 
proportltm,  if  any,  of  the  bonded  Indebted- 
neaa  of  San  Diego,  was  properly  chargeable 
against  the  oulnded  territory.  The  demur- 
rer of  the  defendant  city  to  their  petition 
was  overruled;  and  the  court  after  hearins 
evidence,  found  the  existence  of  the  hondt^d 
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Indebtedness;  that  ftll  of  th«  moneys  re- 
ceived by  the  city  and  evidenced  by  this  In- 
debtedneBS  had  been  expended  for  a  sewer 
Rystem,  for  the  purchase  of  school  sites  and 
the  erection  of  schoolhouses,  for  refnndlng:  a 
pre-exlstlDg  debt  of  the  city,  and  for  dearlnf? 
Its  titles  to  certain  real  estate,  and  for  buy- 
ing certain  rights  of  way;  and  that  no  por- 
tion of  the  money  had  been  expended  upon 
or  within  the  excluded  territory.  The  valiie 
of  the  vmverty  belonging  to  the  dly  at  the 
time  of  the  segregation  was  found  to  be 
¥600,000,  all  of  which  remained  within  Its 
boundaries  and  under  Its  control  after  the 
segregation.  It  was  further  found  that  the 
ctty  of  San  Diego  had  noTer  made  any  Im- 
proTemeaits  In  the  excluded  territory,  and 
had  never  owned  any  property  In  It  The 
ratio  of  the  value  of  the  excluded  territory 
to  that  of  the  city  Immediately  preceding 
the  exclusion  was  as  1  to  14.  Under  these 
findings,  and  In  strict  accord  with  the  dic- 
tates of  the  statute,  the  court  adjudged  that 
there  was  nothing  due  or  to  become  due 
from  tb»  excluded  territory  to  the  city. 

The  chief  contention  of  the  defendant, 
raised  upon  demurrer,  pressed  in  its  motion 
for  a  nonsuit,  and  urged  against  the  Judg- 
ment, may  be  thua  stated:  The  property 
owners  of  the  dty  and  the  property  owners 
of  the  excluded  territory,  when.  In  accord- 
ance with  the  permlsslTe  act  of  the  legisla- 
ture (St  1S88,  p.  356),  they  elected  to  segre- 
gate Coronado  Beach,  did  so  under  a  con- 
tract expressed  In  the  act  Itself,  by  which 
the  proi>erty  owners  of  the  excluded  terri- 
tory were  allowed  to  remove  their  land  from 
the  Jurisdiction  of  the  city,  with  the  under- 
standing that  they  should  continue  to  pay 
their  pro  rata  share  of  the  munidpal  debts 
existing  at  the  time  of  the  exclusion;  that 
the  rights  of  the  city  vested  under  this  con- 
tract cannot  be  destroyed  or  Impaired  by 
subsequmt  legislation;  and  that,  therefore, 
to  the  parties  to  this  controvrasy  the  stat- 
ute of  1883  has  no  appllcaUUty. 

This  contention  Is  first  met  hy  the  respond- 
ents with  the  declaration  that  the  act  of  1880 
did  not  Impose  or  mean  to  impose  a  pro  rata 
llablUty  upon  the  exduded  territory,  but  only 
a  liability  for  a  Just  proportion  of  the  debt, 
which  proportion  was  a  sabject  of  future  as- 
certainment or  detomination;  and  much  nice 
argument  la  advanced  in  Its  support  But 
the  language  of  ttie  proviso,  that  "nothing 
contained  in  the  act  alhaU  be  held  to  relieve  in 
any  manner  whatsoever  any  part  of  such  ter- 
ritory fn»u  any  liability  for  any  debt  contract- 
ed by  such  mnnirlpal  corporation  prior  to  such 
exdnslon,"  would  seem  to  be  a  comprehensive 
pronundation  that  the  segregated  territory 
should,  after  exduslon,  be  held  by  the  same 
llaUlitieB  as  bound  it  before;  and,  as  before 
ilM  csclnslon  It  was  liable  for  Its  inti  rata 
share  of  these  debts,  it  must  be  that  after  ex- 
clusion it  remained  subject  to  the  same  liabil- 
ities. We  think,  ther^re,  that,  by  ttie  only 
Just  and  reasonable  inteq^retation  of  which 


the  aoC  In  question  la  snsceptlhle,  the  l^isla- 
ture,  In  permlttli^  the  division,  exercised  its 
undoubted  power  to  adjust  the  burden  of  the 
cxiBtlng  corpwate  debt  and  decreed  that  the 
excluded  territory  should  omtlnne  to  bear  lt» 
former  proportion  ot  that  burden. 

The  queatlOTi  that  is  left  for  conaidovtlon  is 
that  of  the  power  of  the  legislature  to  change 
and  readjust  the  burden  of  such  an  ind^ed- 
nesB  after  having,  in  the  act  of  separation,  de- 
clared In  what  manner  it  should  be  borne. 
Municipal  corporations.  In  their  puUlc  and  po- 
litical lupect,  are  not  only  creatures  of  the 
state,  but  are  parts  of  tile  machinery  by  which 
the  state  conducts  Its  governmental  affairs. 
Kxcept,  therefore,  as  reetralned  1^  the  consti- 
tution, the  legislature  may  Increase  or  dlmtai- 
ish  the  powers  ot  such  a  corporation,— may  en- 
large or  restrict  its  territorial  Jurisdiction,  or 
may  destroy  Its  corporate  existence  enUi^. 
Iteye  Cool^:  "Restraints  on  the  leglshitive 
power  oC  control  must  be  found  In  the  consti- 
tution of  the  state,  or  they  must  rest  alone  In 
the  legislative  discretion.  If  the  le^lative  ao 
tlon  In  these  cases  operates  Injuriously  to  Qic 
munldpalitics  or  to  Individuals,  the  remedy  is 
not  with  the  courts.  The  courts  have  no 
power  to  Interfere,  and  the  people  must  be 
looked  to,  to  right,  through  the  ballot  box,  all 
these  wrongs."  Cooley,  Const.  Llm.  (6th  Ed.> 
p.  229.  "A  dty."  says  Mr.  Justice  Field,  hi 
New  Orleans  v.  Clark,  95  U.  S.  644,  "Is  on^  a 
political  subdivision  of  the  state,  made  for  the 
convenient  administration  of  the  government 
It  Is  an  Instrumentality,  with  powers  more  or 
less  enlarged,  according  to  the  requlrpmente  of 
the  public,  and  whldi  may  be  Increased  or  re- 
pealed at  the  will  ot  the  Ic^^ature."  TUs 
ri^t  of  legislative  control,  aridiv  fran  the 
very  nature  of  the  creation  of  sudi  corpora- 
tions, is  established  under  the  well-settled  doc- 
trine that  snch  corporations  have  no  vested 
rights  in  powers  conferred  upon  them  fur  dvll.f 
political,  or  administrative  purposes;  or,  as] 
Dillon  states  It:  "Legislative  acta  reqiecting- 
the  political  and  governmental  powers  of  mu- 
ntotpal  corporations  not  being  in  the  nature  of 
contracts,  the  iHX>vIatons  thereof  may  be  chan- 
ged at  pleasure  where  the  constitutiottal  rights 
of  creditors  and  others  are  not  Invaded."  DIIL 
Hun.  Corp.  (4th  Bd.)  f  68. 

The  act  of  the  legislature  in  relieving  Coro- 
nado Beach  from  the  corporate  control  of  San 
IMego  and  in  adjusting  tbs  burden  of  tiie  dty's 
debt  was  undoubtedly  the  exerdse  ct  a  fwop- 
er  power  directed  to  the  pcffltical  and  govon- 
mental  attolrs  ot  the  munldpallty.  That  tiw 
legldature,  by  tile  terms  of  the  act  segregat- 
ing tiie  territory,  had  the  right  to  dapom  <tf 
the  common  property,  and  provide  the  mode 
and  manner  of  the  payment  of  the  common 
debt  impodng  Ite  burden  in  sndi  proportionn 
as  it  saw  fit  Is  a  ivopositlon  undlspnted  and 
tndisputeble.  It  is  equally  well-sdtled  law 
that,  ynhea  the  act  of  segregation  is  dlent  m 
to  the  common  property,  and  common  debts, 
the  old  corportition  retains  all  tiie  property 
within  fte  new  boundaries,  and  is  diorged  with 


Digitized  by  Google 


JOHNSON  V.  GITT  OF  SAN  DIEOO. 


2A1 


the  pAyment  of  all  of  the  debts.  Upon  these 
two  propositions  the  cases  ore  both  numerous 
and  barmonloos.  People  t.  Alameda  Co.,  26 
CaL  Hughes  t.  Ewlng,  93  Cal.  414,  28 

Pac.  1067;  Los  Anjreles  Co.  v.  Orange  Co.,  9"* 
CaL  320,  32  Pac.  316;  Tiown  ot  Depere  t. 
Town  of  BeUevue,  31  Wis.  120;  Laramie  Co. 
T.  Albany  Co.,  92  U.  S.  307;  Lycoming  v. 
UnlOD.  15  Pa.  St.  1(M;  Mount  Pleasant  t. 
Beckwlth,  100  U.  S.  514;  Layton  t.  City  ot 
Xew  Orleans,  12  La.  Ann.  615;  Belott  T.  Mut 
gan.  7  WaU.  619.  There  la  authority,  how- 
erer,  holding  that,  when  the  legislature  has 
fEpoken  In  the  original  act,  rights  vest  under 
It  which  may  not  be  Impaired;  and  It  is  upon 
these  cases  that  appellants  rely.  Thus,  In 
Bowdolnbam  t.  Blchmond,  6  GreenL  93,  the 
supreme  court  of  Maine  decided  In  1829  that 
as  the  act  of  the  leglelature  dlTidlng  the  town 
of  Bowdolnbam,  and  Incorporating  a  part  of  It 
Into  a  new  town,  by  the  ii:\me  of  Richmond, 
enacted  that  tbe  latter  should  be  held  to  pay 
Its  proportion  towards  the  support  of  all  pau- 
pers then  on  expense  In  Bowdoinham,  a  later 
act  exonerating  the  new  town  from  this  Ita- 
bUlty  was  void.  The  court  held  that  by  the 
former  act  a  vested  right  of  action  arose  In 
AiTor  of  the  old  town  against  the  new,  and 
that  the  later  act.  In  destroying  this  right,  Im- 
paired the  obligation  of  the  contract  on  tbe 
part  of  Richmond  created  by  the  first  act. 
Just  how  tbe  court  reached  tbe  ooucIusIod  that 
a  contract  was  created  by  the  first  act  is  not 
plain,  but  It  seems  to  have  been  based  some- 
what upon  the  conviction  tliat  the  assent  of 
the  old  town  was  necessary  to  the  segregation. 
The  opinion,  however,  loolts  for  authority  to 
the  case  of  Hampshire  Co.  v.  Franklin  Co. 
(decided  In  1819)  lii  Haas.  75.  In  that  case 
the  legislature  had  created  the  county  of 
Franklin  out  of  territory  formerly  a  part  of 
the  county  of  Hampshire.  The  act  was  si- 
Irnt  as  to  the  disposition  of  tbe  public  prop- 
erty and  the  public  debt  By  an  act  passed 
TWO  yeara  later,  tbe  legislature  provided  In 
effect  that  If.  at  tbe  time  of  tbe  segregation, 
there  were  funds  ijelougiug  to  the  cotmty  Of 
Hampshire  In  excess  of  its  debts,  the  new 
county  should  be  entitled  to  such  proportion  of 
those  funds  as  the  assessed  value  of  tbe  prop- 
erty of  the  new  county  bore  to  the  assessed 
value  of  the  property  of  the  old.  The  supreme 
court  decided.  In  accordance  wltb  tbe  undoubt- 
ed rule,  that  as  tbe  first  act  was  silent  upon 
the  subject,  all  of  tbe  common  property  with- 
in its  limits  t)elonged  to  the  old  county,  which 
was  likewise  charged  with  all  existing  debts. 
It  further  held  tliat  rights  vested  under  this 
act,  and  that  tbe  later  act  providing  for  ai; 
iipportionment  violated  these  rights  in  attempt- 
ing to  give  tbe  property  of  Hampshire  to 
Franlclin  coimty;  in  other  words,  that  tbe 
later  act  created  a  debt  from  Hampshire  to 
Franklin  county  which  before  had  not  existed. 
It  is  to  be  noticed  that  in  this  case  the  origin- 
al act  was  silent  as  to  common  property  and 
debts,  but  as,  in  such  case,  the  law  steps  IB 
:iiul  makes  disposition  of  them,  the  silence  was 
CBl.Rep.  41-44  P.— 26 


deemed  equivalent  to  an  affirmative  declara- 
tion of  the  legtslfttare  making  disposltlona 
which  could  not  afterwards  be  modified. 

But,  dlstlngultiied  as  are  the  courts  irtUdi 
have  announced  this  doctrine,  their  views  bave 
not  been  followed,  and  tbe  decisions  them- 
selves have  been  elsewhere  criticised  and  re- 
jected, until  It  may  be  safely  said  that  It  Is 
the  general  rule  tbaX,  where  tbe  original  act 
does  not  make  disposition  of  the  common 
property  and  debts,  tiie  legislature  may  at  any 
subsequent  time,  by  later  act,  apportion  thmi 
in  such  manner  as  seems  to  be  just  and  equi- 
table. Under  the  decisions  adopting  this  rule, 
the  theory  of  vested  riglits  and  contractual  re- 
lations ifi  rejected  as  being  a  false  quantity  In 
the  dealings  of  tbe  sovereign  state  with  Its 
governmental  agents  and  mandatories;  and 
while  it  Is  not  denied  that  the  state  mar  make 
a  contract  with  a  municipal  corporation,  or 
may  permit  municipal  corporations  to  enter  in- 
to binding  contracts  with  each  other,  which 
contracts  It  cannot  Impair,  these  contracts 
must  be  in  their  nature  private,  although  tho 
public  may  derive  a  common  l>enefit  from 
tbem,  and  the  contracting  cities  are  as  to  tliem 
measiured  by  tbe  same  rules  and  entitled  to 
the  same  protection  as  would  a  private  eorpo- 
lation.  The  subject  of  such  a  contract  how- 
ever, can  never  be  a  matter  of  municipal  pol- 
ity or  of  civil  or  political  power,  for  the  legis- 
lature Itself  cannot  surrender  Its  supremacy  as 
to  these  things,  and  thus  abandon  its  preroga- 
tives, and  strip  Itself  of  its  inherent  and  In- 
alienable right  of  control. 

Of  tbe  casen  so  holding,  either  directly  or 
Impliedly,  a  few  may  profitably  be  mention- 
ed: In  County  of  Richland  v.  County  of  lolv- 
rence,  12  111.  1,  the  facts  were  that  the  for- 
mer catmty  liad  been  carved  out  of  the  terrl- 
toiy  of  the  latter  by  an  act  making  no  disiw- 
sitlon  of  the  ceunty  property.  Tbe  state  had 
given  to  the  county  of  Lawrence  a  large  sum 
of  uMuey,  which  It  held  at  tbe  time  of  seg- 
regation. By  a  later  act  the  legislatm-e  de- 
clared that  tile  new  county  should  be  entitled 
to  receive  from  the  old  a  certain  proportion  of 
this  fund,  which  sum  the  old  county  refused 
to  pay  under  the  daim  vested  right  and 
owuei'sblp.  The  supreme  court  upheld  tbe 
act,  declaring  that  ^ere  was  no  contract  be- 
tween the  stata  and  the  old  county,  whk'ii 
was  merely 'tlie  state's  agent.  The  case  ol 
Hampshire  Co.  v.  B'l-anklin  Co.,  supra,  Is  un- 
favorably reviewed.  In  Perry  Co.  v.  Conway 
Co.,  52  Ark.  430, 12  S.W.877,the  original  act, 
detaching  territory,  made  no  apportionment 
of  the  debt.  A  later  act,  which  did  so,  was 
attacked  as  unconstitutional.  The  supreme 
court  there  said:  "The  earlier  doctrine  (still 
followed  by  some  courts)  was  that  the  act 
detaching  the  territory  must  apportion  the 
debt,  and  thnt  it  could  not  be  subsequently 
laken  from  the  old  and  Imposed  upon  the 
new  county.  Hampshire  Co.  v.  Franklin  (jo.. 
16  Mass.  75;  Bowdoinliam  v.  Richmond.  (J 
Greenl.  1)3.  The  letter  doctrine  Is  ttiat,  the 
'  power  of  the  I^slature  to  impoae  the  debt 
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of  the  one  county  upon  anothei  depeiMiiiig  up- 
on the  existence  of  a  moral  obligation  from 
the  new  conn^,  or  the  county  receiving  new 
territory,  to  pay  part  of  the  old  debt,  the  leg- 
islature may  so  ordain  whenever  it  finds  the 
moral  obligation  to  exist."  In  Dunmore'a 
Appeal,  52  Pa.  St  374,  four  boroughs  were 
erected  in  a  township  which  was  heavily  in 
debt.  By  act  afterwards  passed,  the  burden 
of  the  debt  was  to  be  apportioned  by  com- 
missioner between  the  boroughs  and  the 
township.  The  supreme  court  of  Pennsylva- 
nia upheld  the  act  In  Layton  v.  City  of  New 
Orleans,  12  La.  Ann.  616,  the  act  of  the  leg- 
islature consolidating  several  municipalities 
into  one  government  known  as  the  "City  of 
New  Orleans,"  provided  that  the  debts  of 
each  sbonld  be  liquidated  by  taxation  upon 
its  own  inhabitants.  Afterwards,  by  another 
act,  it  was  provided  that  the  debts  should  be 
paid  by  taxation  uniformly  upon  all  the  prop- 
erty of  the  new  city.  The  coTirt  held  that  the 
earlier  act  was  not  a  contract  and  no  rights 
vested  under  it ;  and  that  as  in  these  matters 
the  legislature  is  supreme,  it  could  change  Its 
policy  and  readjust  these  debts.  In  Mayor, 
etc.,  of  Baltimore  v.  State,  15  Md.  376,  the 
court  say:  "The  doctrine  that  there  Is  a  fun- 
damental principle  of  right  and  Justice  in- 
herent in  the  nature  and  spirit  of  the  social 
compact  that  rises  above  and  restrains  the 
power  of  legislation  cannot  be  applied  to  the 
legislature  when  exercising  its  sovereignty 
over  public  charters  granted  for  the  purpose 
of  government"  Says  Dill.  Mun.  Corp.  (4th 
Ed.)  i  189:  "But  upon  the  division  of  the  old 
corporation,  and  the  creation  of  a  new  cor- 
poration out  of  a  part  of  its  Inhabitants  and 
territory,  or  upon  the  annexation  of  part  of 
another  corporation,  the  legislature  may  pro- 
vide for  an  equitable  apportionment  or  dl- 
vision  of  the  property,  and  impose  upon  the 
new  corporation,  or  upon  the  people  and  ter- 
ritory thus  disarm exed,  the  obligation  to  pay 
an  equitable  proportion  of  the  corporate 
debts.  The  charters  and  constituent  acts  of 
public  and  municipal  corporations  are  not, 
as  we  have  before  seen,  contracts ;  and  they 
may  be  changed  at  the  pleasure  of  the  l^ls- 
lature,  subject  only  to  the  restraints  of  spe- 
cial constitutional  provisions,  if  any  there 
be.  And  it  Is  an  ordinary  exercise  of  the  leg- 
islative dominion  over  such  corporations  to 
provide  for  their  enlargement  or  division, 
and.  Incidental  to  this,  to  ai^rtlon  their 
property,  and  direct  the  manner  In  which 
their  debts  or  liabilities  shall.be  met  and  by 
whom.  The  opinion  has  been  expressed  that 
the  partition  of  the  property  must  be  made 
at  the  time  of  the  division  of  or  change  In 
the  corporation,  since,  otherwise,  the  old  cor- 
poration becomes,  under  the  rule  Just  above 
stated,  the  sole  owner  of  the  property,  and 
hence  cannot  be  deprived  of  it  by  a  subse- 
quent act  of  the  legislature.  But,  In  the  ab- 
sence of  special  constitutional  limitations  up- 
on the  legislature,  this  view  canuot  perhaps 
be  maintained,  as  U  la  Inconsistent  with  the 


necessary  supronacy  of  the  legislature  over 
all  Its  cori>orate  and  nnlncorporate  bodies, 
divisions  and  parts,  and  with  several  well- 
considered  adjudications."  To  the  same  gen- 
eral efTect  are  the  cases  of  Laramie  Co.  v.  Al- 
bany Co.,  92  U.  S,  307;  Mount  Pleasant  v. 
Beckwlth,  100  U.  S.  514;  Scltuate  v.  Wey- 
mouth, 108  Mass.  128;  Wllllmantlc  School 
Soc  V.  School  Soc.  in  Windham,  14  Conn. 
457;  Town  of  Oullford  v.  SuperTlsors  of 
Chenango  Co.,  13  N.  Y.  143. 

In  this  state  the  power  of  the  legislature 
to  make  such  subsequent  adjustments  was 
early  declared  in  People  v.  Alameda  Co.,  26 
Cal.  641.  Alameda  county  was  created  out  of 
the  territory  of  Contra  Costa  county  in  18S3. 
At  the  time  of  the  separation,  Contra  Costa 
county  owed  for  a  bridge  which  had  been 
constructed  upon  the  territory  set  apart  for 
Alameda  county.  The  original  act  made  no 
provision  for  the  paymoit  of  this  Indebted- 
ness, which  thus  remained  a  charge  against 
the  old  county.  By  two  separate  later  acts, 
the  l^islature  provided  for  the  apportion- 
mmt  of  the  debt,  putting  a  part  of  the  bur- 
den upon  Alameda  county.  These  acts  were 
upheld  as  a  proper  exercise  of  legislative 
power.  And,  Indeed,  It  Is  not  easy  to  see 
how  the  opposite  view  can  be  maintained. 
Since  the  legislative  power,  within  constitu- 
tional limitations.  Is  supreme  in  the  matter, 
since,  in  the  first  apportiomneit  the  people 
affected  are  entitled  to  no  voice  (except 
through  their  representatives),  and  since  the 
act  of  the  l^lslature  is  not  In  the  nature  of 
a  contract,  it  cannot  logically  be  held  that 
the  power  has  been  exhausted  by  its  flrst 
exercise.  The  right  still  remains  to  make 
such  future  adjustments  as  the  equities  may 
suggest.  Nor,  in  the  operation  of  the  act 
in  question  upon  the  city  of  San  Dl^^,  can 
we  perceive  any  hardship.  It  had  at  the 
thne  of  the  segregation  9600,000,  acquired 
while  Coronado  Beach  was  a  part  of  its  ter- 
ritory, and  partially  acquired,  doubtless,  by 
taxation  upon  this  land.  All  of  this  property 
it  retains.  All  of  the  moneys  evidenced  by 
the  bonded  indebtedness  were  expended  with- 
in its  present  territorial  limits,  and  no  dollar 
of  It  went  to  Improve  the  excluded  territory. 
Having  all  of  the  common  prt^rty  and  all 
of  the  fruits  of  the  common  debt,  it  Is  cer- 
tainly not  onerous  or  oppressive  that  It 
should  be  asked  to  pay  for  what  has  been 
expended  for  its  exclusive  benefit  In  a  cer- 
tain sense,  It  Is  true  that  Coronado  Beach 
was  also  benefited  by  these  ea^iendltureB.  In 
the  same  sense,  San  Mateo  county  is  bene- 
fited by  the  public  Improvements  of  the  dty 
and  county  of  San  Francisco ;  but  it  has  nev- 
er been  asserted  that  for  such  benefits  a  sis- 
ter county  should  be  called  upon  to  pay.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  BEATTT,  C.  J.;  HARRISON. 
J.;  TEMPLE,  J. i  VAN  FLBET,  J.;  GAR- 
OUTTSV  J. 
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FULTON  IRRIGATING  DITCH  CO.  T. 
TWOMBLT. 

(Court  of  Appeals  of  Colorado.    Oct.  14.  1895.) 

CoHPUiXT  roR  Injcsctiok  —  Ebmbdt  at  I*aw  — 

Ihkioation  Coktkact. 

1.  A  complaint  agaiuBt  an  irrigation  com- 
pany  to  compel  defendant  to  furulBh  water  ac- 
cordinK  to  the  terms  of  Its  contract  with  plaintiff 
alleged  failure  of  defendant  to  deliver  the  water 
called  for  by  it,  and  that  it  was  impoBsible  to 
Becure  water  from  aor  other  source,  and  that 
without  water  valuable  crops  growing  on  the 
farms  for  which  the  water  was  to  be  supplied 
woDld  be  lost.  Held  tbet,  as  the  complaint  fail- 
ed to  show  insolvencr  of  defendant,  no  jorisdic- 
tion  in  eqnity  was  sbown. 

2.  Where  a  complaint  in  eqnity  for  a  manda- 
tory injunction  Bhowa  on  its  face  that  plaintiff 
has  an  adequate  remedy  at  law,  equitable  juris- 
diction is  not  conferred  bj  the  failure  of  defend- 
ant to  qnestion  the  jurisdiction. 

SL  A  preacriptive  right  entitling  plaintiff  to 
a  perpetual  mandatory  injunction  to  have  water 
furnished  by  an  irrigation  company  for  his  land 
is  not  sbown  by  evidence  of  separate  contracts 
with  defendant  for  such  wata  for  each  year  for 
five  BoccessiTe  years. 

Appeal  from  district  court,  Arapahoe  county. 

Bill  by  George  W.  Twombiy  against  the 
Pulton  Irrigating  Ditch  Company  for  Injunc- 
tion to  compel  the  defendant  to  supply  water 
under  Its  contract  with  plaintiff.  From  a  de- 
cree granting  the  injunction,  d^endant  ap- 
peals. Reversed. 

James  H.  Brown  and  Milton  Smith,  for  ap- 
pellant. B.  A.  Ballard  and  B.  D.  Bees,  for 
appdlecw 

BEED,  P.  7.  Appellee  filed  his  complaint 
against  appellant  alleging  that  In  the  spring 
of  1802  he  purchased  from  appellant  120  cuUc 
Inches  of  water  pee  second  of  time,  to  be  con- 
reyed  and  ddivered  to  him  at  two  or  three 
differmt  farms  under  appellant'a  ditch,  for 
the  Inlgatbig  season  ftdlowlng;  tbat  vppA- 
lant  failed  and  refused  to  deliver  the  water; 
that  he  had  no  other  source  of  water  supply, 
and,  wltbont  the  dellTery  of  the  water,  Tat 
uable  crops  growing  on  snch  fbrms  would  he 
lost;  and  asUng  a  mandatory  wilt  of  Injunc- 
tion compelling  the  delivery  of  the  water,  al- 
leging that  tile  tugency  was  so  great  that  It 
would  not  permit  of  the  delay  necessary  to 
glTs  notice,  etc,  A  tanporary  writ  of  Injunc- 
tion was  allowed,  by  which  the  ditch  conqiany 
was  ordered  to  at  once  deliver  the  water  as 
prayed  In  the  Ull  of  complaint  The  defend- 
ant corporation  answered,  adndttlng  Its  cor- 
porate existence;  admits  the  sale  to  the  plain- 
tiff fif  120  cubic  Inches  of  water  per  second 
for  the  Inlcatinc  season  of  18^;  admits  that» 
at  the  time  of  the  alleged  refusal  to  deliver 
water  to  the  plaintiff,  water  was  abundant, 
and  the  ditch  was  fnlly  supplied  to  the  extent 
of  Hs  carrying  capacity;  admits  that  It  had 
fttOed  and  refused  to  deliver  40  cubic  Inches 
of  water  per  second  of  time  for  use  on  section 
9;  admits  that,  Ua  five  years  or  more  previous 
to  the  year  1802,  plaintiff  had  annually  pur- 
chased ttom  the  defendant  the  same  amount 


of  water;  bat  alleging  that  It  had  at  all 
times  ddlvered  ttie  watn  fkom  its  main  ditch 
at  Loptcm  for  use  on  section  6,  and  from  Its 
branm  ditch  f or  use  <ai  section  28;  that  sec- 
tion 9  was  below  the  proper  t«inimis  of  its 
ditch  about  two  miles,  and  could  only  be 
supi^ed  throu^  a  ccmttainatlon  of  such  ditch 
hnown  as  the  "taU"  or  "waste"  ditch,  which 
was  only  capable  of  carrying  285  Inches  of 
water.  The  allegation  at  the  complaint  Is 
that  defendant  sold,  of  the  120  Inches,  40 
inches  to  be  used  upon  section  9,  and  60  Inches 
to  be  used  upon  section  28,  and  a  fiOlnre  and 
refusal  to  snpidy  both  or  dther  of  snch  quan- 
tities. There  Is  In  ttie  answer  <tf  the  d»> 
fendant  no  traverse  ot  the  allegation  In  rfr 
gard  to  section  28,  nor  excuse  or  reason  given 
for  the  failure  to  comply  with  the  admitted 
contract;  lience  the  allegation  most  be  takm 
as  confessed.  The  allegation  In  regard  to  the 
40  Inches  which  was,  by  contract,  to  have 
been  delivered  at  and  for  nse  on  section  % 
la  not  denied,  and  that  It  did  not  deliver  the 
water  Is  admitted.  The  answer  in  regard 
to  It  Is  very  lengthy,  and  appears  to  be  In 
confession  and  avoidance,— that,  being  be- 
yond the  terminus  proper  of  the  ditch,  the 
defendant  was  not  obliged  to  make  the  de- 
livery,—and  then  sets  up  the  limited  ca- 
pacity of  the  waste  or  tall  diteb  (285  Inches)* 
and  the  Inconvenience  and  expense  that 
would  be  Incurred  to  enlarge  the  ditch  and 
make  the  delivery.  No  reason  Is  given  for 
not  supplying  the  40  Inches  from  the  28S 
Inches  it  was  admitted  the  ditch  was  capa- 
ble of  canylng.  No  issne  was  made  by  the 
answer,  nor  any  allegation  upon  which  Issue 
could  be  taken  by  the  plaintiff;  hence  there 
were  no  fiicts  to  be  tried  <x  questions  to 
which  the  testimony  could  be  directed.  A 
demurrer  was  filed  to  the  answer  on  the 
ground  of  its  Insufficiency.  The  record  does 
not  show  what,  if  any,  Judgment  or  disposi- 
tion of  It  was  made.  It  should  have  been 
eufltained.  The  reccpd  Is  volnmlnons,  and 
the  printed  abstract  contains  174  large  pages 
of  printed  mattw,  of  whldi  142  pages  are 
devoted  to  an  abstract  of  the  evidence.  For 
the  reasons  above  glv^  the  bill  of  exceiH 
tlona  and  IS  of  the  supposed  errors  assigned, 
out  of  20  In  aU,  must  be  disregarded.  With- 
out Issues  of  fact  or  a  legal  or  equitable  de- 
fense, there  was  nothing  to  which  the  evi- 
dence could  apply. 

It  Is  ably  urged  In  argument  by  couns^ 
of  appellant  that  there  was  a  plain  and  ade- 
quate remedy  at  law,  and  the  remedy  was 
misconceived.  If  the  question  was  one  pre- 
served by  the  record,  and  In  such  shape  that 
this  court  could  consider  It,  It  might  very 
seriously  affect  the  result;  but,  strange  as 
It  may  seem,  no  such  question  was  raised 
or  suggested  In  the  lower  court  by  demurr»» 
motion,  or  otherwise,  nor  was  there  any 
exception  taken,  nor  is  there  any  wror  as- 
signed to  the  Judgment  of  the  court  in  grant- 
ing the  relief  In  the  form  of  action  chosen. 
The  objection  only  appears  In  ailment,  and 
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ia  not  oased  upon  anything  appearing  In  the 
record  or  errors  aligned.  The  InterlocutcHT 
writ  of  injunction  was  Issued  ex  parte,  and 
was  mandatory.  We  do  not  find  It  neces- 
sary to  determine  whether  a  mandatory  writ 
could  have  been  l^ally  allowed  without  no- 
tice on  the  allegations  of  the  complaint  when 
there  is  no  statute  warranting  It.  The  author- 
ity to  grant  It  In  any  case  Is  very  doubtful, 
and  the  authorities  are  almost  universally 
a^ralnfit  It  It  is  in  its  nature  a  decretal  or- 
der; and  although,  under  certain  circum- 
stances, allowed  as  Interlocutory,  it  is  gen- 
erally not  allowable  until  tbe  rights  of  the 
parties  have  been  fully  detennined  upon 
final  hearing.  Leaving  out  the  character  of 
the  writ,  and  considering  only  the  facta  stat- 
ed and  the  nature  of  the  relief  asked,  the 
fundamental  question  is  whether  any  equi- 
table relief  could  properly  have  been  allowed 
bad  a  demurrer  been  interposed  to  the  com- 
plaint or  the  question  properly  raised  in  some 
other  way.  There  was  nothing  in  the  com- 
plaint bringing  the  matters  within  the  juris- 
diction of  a  court  of  equity.  It  was  a  mat- 
ter of  contract,  and  alleged  failure  to  per- 
form. It  is  true  that  It  is  alleged  that  the 
growing  crops  would  be  lost  unless  water 
was  furnished,  but  this  is  not  Irreparable  In- 
jury as  defined  In  the  books.  Crops  are 
grown,  usually,  tor  market  There  Is  no  al- 
legation of  Insolvency  of  the  corporation. 
The  loss  of  crop  could  hare  been  comi>en- 
sated  in  damages  at  the  end  of  the  sea- 
Bou.  Equitable  relief  cim  only  be  iurolted 
when  there  is  no  adequate  legal  remedy.  It 
cannot  be  substituted  for  mandamus  or  a 
legal  action  for  damages  for  a  breach  of  con- 
tract On  the  face  of  the  complaint.  It  was 
clearly  shown  tliat  the  remedies  at  law  were 
adequate,  and  an  absolute  want  of  any  ele- 
ment to  confer  jurisdiction  in  etiuity;  but 
the  jurisdiction  was  tacitly  conceded,  and 
the  defendant  cori>ornt1on  proceeded  without 
objection  to  adjudicate  the  matter.  The 
court  having  had  no  jurisOicticm  by  the  rase 
made.  It  could  not  be  conferred  by  consent, 
and  the  entire  proceeding  was  Irregular  and 
void.  Had  the  court  bad  jurisdiction,  tbe 
final  decree  of  a  perpetual  Injunction  was 
erroneous.  It  was  not  shown  that  that  water 
had  been  used  for  any  such  length  of  time 
on  section  El  as  to  make  the  right  what  may 
perhaps  be  properly  called  "prescriptive,"  un- 
der the  decisions  in  this  State,  so  that  It 
could  be  enforced  against  the  corporation, 
and  a  perpetual  decree  for  the  delivery  of 
water  made  again.  The  contract  relied  on 
was  only  for  the  Irrigating  season  of  18.92, 
and  tbe  perpetuity  was  only  coextensive  with 
the  existence  of  the  contract.  Any  writ  after 
the  expiration  of  the  contract  would  bo  void 
and  Inoperative.  In  the  year  ISif'd  plaintiff 
raijjht  decline  to  buy  water  or  defendant 
decline  to  sell  for  use  on  section  9.  It  Is 
quite  prot>abIe,  after  this  lapse  of  time,  that 
matters  between  the  parties  have  been  ad- 
justed, or  the  Injunction  become  Inoiierative; 


but  as  such  (acta  are  not  known  to  this 
court  if  they  exist  the  case  must  be  deter- 
mined. The  decree  of  the  district  court  will 
be  reversed,  the  cause  remanded,  with  In- 
structions to  dissolve  the  InJuDctlun  and  dis- 
miss the  suit  Reversed. 


(1  Kui.  A.sn} 
SHULTZ  et  a1.  t.  MORGAN. 

fCourt  of  Appeals  of  Kansas,  Southern  Depart* 
meat  C.  D.    Oct.  23.  1S9S.) 

fl.ii.trbb  to  dibchahos  hortgaob  —  actioit  fob 

Pbnaltt. 

1.  A  statute  which  Is  penal  In  it?  nature  must 
be  strictly  construed;  and,  where  a  person  de- 
sires to  avail  himself  of  its  inrovisioiut,  he  must 
bring  himself  clearly  within  Iti  terms. 

2.  To  sustain  an  action  under  chapter  175, 
Laws  1&S9.  relating  to  the  discharge  cf  mort- 
gages, there  must  be  proof  of  a  demand  in  accord- 
atce  with  the  provision  of  said  act  or  the  per^ 
son  bringing  such  action  must  show  such  facts  as 
excuse  a  demand  under  the  provisions  ot  said 
act 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Action  by  Joseph  Sholtz  and  W.  L.  Lenhart 
against  H.  P.  Morgan.  Judgment  for  defend- 
ant and  plalDtlfFa  bring  error.  Affirmed. 

Hay  &  Hay,  for  plaintiffs  In  error.  Bohr- 
baugh  &  Ranch,  for  defendant  In  error. 

COTjE,  J.  Plaintiffs  in  error  brought  an  ac- 
tion in  the  district  court  of  Kingman  county 
against  the  defendaii^  in  error,  H.  P.  Morgan, 
to  recover  a  penalty  and  a  reasonable  attor- 
ney's fee  for  the  fiillure  to  dlacha^  a  real- 
estate  mortgage  which  had  been  fully  paid. 
From  a  ruling  of  the  court  ■ostalnlng  a  demur- 
rer to  the  evidence,  and  rendering  Judgm^t 
for  said  Mragan  for  costs,  they  bring  tlie  case 
here  for  review.  This  action  Is  brought  un- 
der Gen.  St.  186S,  c.  68,  as  amended  by  Laws 
1SS9,  c  175,  wblch  prescribes  a  penaltf  of 
$100,  together  with  a  reasonable  attorney's 
fee,  for  a  refusal  or  neglect  to  enter  satisfac- 
tion, or  cause  satisfaction  fo  be  entered^  of 
any  mortgage  on  teal  pmiierty  within  30  days 
after  payment  of  the  same  and  demand  of 
such  satisfaction.  Tbe  act  further  prescribes 
that  it  the  residence  of  tbe  bolder  of  such 
mortgage  can  be  ascertained,  no  action  shall 
be  brought  until  demand  is  made;  but  such 
demand  need  not  be  In  writing,  and  will  be 
excused  If  the  residence  of  the  holder  of  such 
mortgage  cannot  with  doe  diligence  be  ascer- 
tained. To  sustain  their  cause  ot  action  in 
tbe  trial  court,  the  plaintiffs  offered,  first,  the 
deposition  of  Joseph  Shultz,  one  of  the  said 
plaintiffs.  By  said  d^sltlon  It  appears  that 
be  and  his  coplalutlff  were  owners  (tf  certain 
real  estate  in  the  city  of  IClnijrman,  Kingman 
county,  upon  which  there  had  been  placed  by 
the  grantor  of  these  plaintiffs  a  mortgage  of 
$200,  due  to  the  defendant,  Morgan,  and  paya- 
ble at  the  office  of  Jarvis,  Conklln  &  Co.,  ot 
Kansas  City,  Mo.;  that  when  the  said  mort- 
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jrage  became  due,  the  wUness  caused  a  draft 
to  be  eeot  (or  the  full  amount  of  the  priitclpal 
and  Interest  to  said  flnn,  receipt  of  which  was 
dnly  acknowledged.  The  witness  further 
Htates  that  he  demanded  and  requested  a  re- 
lease of  said  mortgage  to  be  entered  of  record; 
that  neither  he  nor  his  coplaintlff  knew  the 
residence  or  address  of  H.  P.  Morgan,  the 
mortgagee;  ami  that  no  one  ever  gave  him 
such  address,  or  the  address  of  any  one  else 
who  claimed  to  own  the  mortgage.  He  fur- 
ther states  that,  aft^  receipt  of  said  draft  In 
payment  of  said  mcn*tgage,  he  refused  and 
neglected  to  release  said  mortgage  of  record 
for  more  than  30  days  after  the  demand  for 
said  release;  and  he  attaches  as  a  part  of  his 
d^msltlon  certain  letters  received  from  Jarvls, 
Conklln  &  Co.,  one  of  which  said  letters  Is  a 
notification  to  him  of  the  date  wlien  said 
mortgage  would  become  due,  and  the  other 
acknowledged  the  receipt  of  a  letter  from  the 
witness,  notified  him  that  his  loan  was  held 
by  an  Inveator  in  the  East  to  whom  his  draft 
had  been  forwarded,  and  advised  him  that, 
upon  receipt  of  the  papers  from  said  Inveator, 
they  would  forward  the  same  as  be  directed. 
The  plaintiffs  further  offered  In  evidence  a 
letter  from  the  same  firm  to  one  J.  W.  Light, 
of  Kingman,  admitthig  the  receipt  of  the  draft 
In  payment  of  the  mortgage  in  question,  and 
advising  tliat,  upon  receipt  of  the  release  pa- 
pers from  the  Investor,  tliey  would  immediate- 
ly forward  the  same  to  bim,  as  requested  by 
Mr.  Sbultz.  This,  with  the  addition  of  the 
note  and  mortgage,  the  r^ease  of  same,  and 
some  testimony  upon  the  part  of  certain  wit- 
nMses  as  to  the  conveyance  to  Sbaltz  and  Jjenr 
hart,  and  tbe  recording  of  the  same,  and  of  the 
fact  that  the  record  showed  the  mortgage  In 
question  to  be  the  property  of  H.  P.  Moi^an, 
and  also  some  testimony  as  to  what  a  reason- 
able attorney's  fee  would  be  for  tbe  prosecu- 
tion of  the  case,  was  all  the  evidence  Intro- 
duced. It  Is  well  to  state,  however,  that  the 
letters  from  Jarris,  Conklhi  &  Co.  showed  that 
the  said  H.  P.  Morgan  was  vice  president  of 
said  firm  or  company. 

We  are  ctf  tbe  opinion  In  this  case  that  tbe 
demorrer  was  propwly  sustained.  The  plain- 
tiffs In  this  case  oeA  to  recover  under  a  stat- 
ute whteh  Is  penal  In  its  nature.  The  rule  la 
that  penalties  are  not  fiivored,  and  tliat  oae 
who  seeks  to  recover  under  a  statute  like  the 
one  bare  Invoked  must  bring  himself  clearly 
within  Its  provisions;  and  one  at  Its  provi- 
aloQS  Is  that.  If  the  residence  of  the  holder  of 
such  nx^gage  can  be  ascortalned,  a  deoumd 
must  be  made  for  the  release  of  the  mortgage 
paid,  30  days  prior  to  the  commencement  of  an 
action  for  the  penalty,  or  tbe  person  bringing 
such  action  must  show  that,  with  the  exercise 
of  due  diligence,  the  residence  of  the  holder 
of  such  mortgage  cannot  be  ascertained.  Tlie 
only  evidence  In  this  case  upon  the  questlcHi  of 
demand  Is  that  ot  the  plaintiff  Shnlts.  He  says 
that  be  demanded  a  release  of  the  mortgage; 
bat  when,  f  rcma  whom,  or  in  what  manner  tlie 
demand  was  made,  does  not  appear.  Giving 


his  evidence,  however,  all  tbe  fi>ree  possible, 
and  taking  in  connectI<Hi  with  It  all  natural  in- 
ferences, we  can  reasonably  say  that  the  de- 
mand was  in  writing,  and  was  made  of  Jarvis, 
Conklln  &  Co.,  of  which  firm  or  corporation 
the  defendant  was  an  officer.  Now,  while  It 
}b  true  the  statute  prescribes  that  tbe  demand 
need  not  be  In  wrlthig,  yet,  where  the  only 
demand  testified  to  must  have  been  a  written 
one,  no  proof  could  be  received  that  the  writ- 
ing relied  upon  contained  a  demand  until  some 
effort  bad  been  shown  to  produce  the  writing 
itself,  or  some  foundation  laid  for  secondary 
evidence  as  to  the  contents  thereof.  This  was 
not  attempted  in  this  case. 

Again,  while  Jarvis,  Ccmklln  &  Go.  were  tho 
proper  parties  to  receive  payment  of  this  mort* 
gage  from  the  fact  that  tbe  same  mu  mado 
payable  at  their  office,  it  does  not  follow  that 
they  were  the  proper  persons  upon  whom  to 
make  demand  for  a  release  of  such  mortgage, 
which  showed  upon  Its  fiice  that  It  was  not 
due  to  them,  but  to  some  one  else.  Besides, 
the  statute  prescribes  a  very  easy  manner  of 
obviating  the  necessity  of  a  demand.  la  this 
case  the  plaintiff  Shults  received  notice  tbat 
the  owner  of  this  mortgage  resided  In  the  East, 
and  that  the  draft  sent  for  its  paymoit  bad 
been  forwarded  to  him.  Now,  It  would  have 
been  a  very  easy  matter  for  Mr.  ShidtE  to< 
bare  shown  In  this  case  that  he  bad  exercised 
some  diligence  in  attempting  to  find  tbe  rest-, 
dence  of  stKh  owner,  if  he  had  simply  written 
a  letter  to  Jarvis,  Gouklin  &  Co.,  who  evlden^| 
ly  knew  the  desired  address;  and,  tt  he  bad  re- 
ceived the  same  from  them,  bis  demand  could 
bave  been  made  dh-ectly  upon  tbe  owner,  ox, 
flailing  to  receive  tbe  address,  he  coald  bava 
made  proof  of  having  exerctaeA  this  dUIgenoe,' 
and  he  would  then  have  been  excused  by  Iba 
statute  from  making  this  demand.  The  evi- 
dence In  this  case  fidls  to  dww  either  tbat  a 
demand  was  made,  or  that  the  plaintiffs  were 
excused  from  making  each  demand  by  Ina- 
bility to  ascertain  the  leisridenGe  et  tbe  holder 
of  the  mortgage;  and  without  this  they  could 
not  recover.  The  Judgment  of  the  district 
court  Is  affirmed.   All  the  justtcee  concurring., 


MORSB  et  at  v.  PATTERSON. 

(Court  of  Appeals  of  Kansas,  Southern  Deport* 

ment,  C.  D.    Oct  23,  1895.) 

Promrtt  in  animam— Offsprino— Evidbnob  or 

OWN£RBHIF. 

1.  As  a  general  rule  tbe  owner  of  the  mother 
is  the  owner  of  the  offspring  born  during  such 
ownership.  This  ownership  would  continue  un- 
til (livesteil  by  some  contract,  express  or  implied, 
between  the  owner  and  some  other  person.  A 
person  paying  service  fees  and  tuxes,  and  rearing 
the  stock,  with  the  consent  or  knowledge  of  the 
owner,  does  not  thereby  Ijecome  vested  with  the 
title  to  the  colts,  or  any  part  thereof. 

2.  Where  a  person  bases  the  ownership  to 
colts  upon  evidence  that  she  owned  the  mothCT 
when  they  were  born,  the  orerruliuK  of  a  demur- 
rer to  said  evidence  is  not  error.  It  is  competent 
evidence  to  go  to  the  jury,  and  judgment  should 
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be  rendered  on  their  rerdict,  U  It  is,  in  other 
respects,  px-opcr. 

(Syllabus  by  the  Court) 

Error  Irom  dlettlct  court,  Sumnw  county; 
James  A.  Ray,  Jadg& 

Action  by  Mary  P.  Patterson  against  J.  C. 
O.  Morse  and  Henry  Hahn.  Judgment  for 
plaintiff,  and  defendants  bring  errw.  Affirm- 
ed. 

George,  King  &  Schulnn,  for  plalntlffB  In  er- 
ror.   A.  A.  Richards,  for  defendant  In  error. 

DBNNISON,  J.  This  la  an  action  In  replev- 
in, brouRht  In  the  district  court  of  Sumner 
county,  Kan.,  by  Mary  P.  Patterson  against 
J.  C.  O.  Morse  and  Henry  Hahn,  to  recover 
the  possession  of  four  horses,  of  which  she 
claimed  to  be  the  owner  and  aitltled  to  the 
immediate  possession,  and  which  were  unlaw- 
fully detained  from  her  possession  by  the  de- 
fendants. J.  C.  O.  Morse  claimed  to  be  In 
possession  by  virtue  of  a  writ  of  attachment 
issued  to  him  from  the  district  court  of  Sum- 
ner county,  Kan.,  aa.sheriff  of  said  county,  tn 
the  case  of  H,  C.  Suttle  v.  Ambrose  Patter- 
son, who  was  the  husband  of  Mary  P.  Patter- 
son; and  Henry  Hahn  was  holding  the  stock 
for  the  sheriff.  The  case  was  tried  by  a  jury, 
and  they  returned  a  verdict  for  the  plaintiff, 
and  Judgment  was  rraidered  thereon.  The  de- 
fendants bring  the  case  here  for  review.  The 
plaintiffs  in  error  contend  tliat  the  district 
court  eiTed  in  permitting  the  case  to  go  to  the 
jury,  lu  overniling  the  motion  for  a  new  trial, 
and  In  rendering  judgment  on  the  verdict 
The  evidence  discloses  the  fact  that  this  de- 
fendant In  error  owned  one  sorrel  mare  named 
"Daize";  that  her  father  gave  her  a  horse  aft- 
er she  was  married,  and  It  was,  by  her  father- 
in-law,  traded  toe  another  horse,  which  he 
traded  for  the  sorrel  mare  Daize;  that  three  • 
of  the  horses  in  controversy  were  colts  ot 
Daize.  and  on©  the  colt  of  a  daughter  of  Daize; 
tliat  the  mare  waa  kept  on  the  farm  where  the 
Pattersons  liveil,  and  tliat  she  was  worked, 
fed,  and  cared  for  by  them,  the  same  as  the 
other  horses  on  the  farm;  that  Mr.  Patters<Hi 
attended  to  the  breeding  of  the  mares,  and  to 
settling  tiie  ser\-lce  fees,  and  to  paying  the 
taxes  on  tlie  stock;  that  he  sold  two  of  the 
colts,  and  for  at  least  one  of  them  be  took  a 
note  in  his  own  name,  and  collected  the  money 
thereon,  and  used  It  for  paying  his  individual 
debts.  The  plaintiffs  In  error,  in  their  brief, 
say:  "The  husband  and  wife  are  two,  so  &.r 
as  their  property  rights  are  concerned,  and  It 
safely  cannot  be  claimed  that  Ambrose  Pat- 
terson wotild  not  have  an  Interest  In  colts  bred 
from  a  mare  belonging  to  any  third  person 
under  the  same  circumstances;  and,  as  be* 
tween  lUe  wife  and  his  creditors,  she  Is  to  be 
treated  just  as  any  third  person.  •  •  • 
As  between  Mr.  and  Mrs.  Patterson,  If  the 
controversy  had  arisen  between  them  as  to  tha 
•wnership  of  the  stock  In  wmtroversy,  it  seems 
to  us  that  It  could  not  be  claimed  that  the  evi- 
dence in  this  case  showed  that  the  husband 


had  no  Interest  In  the  stock.    In  tbe  absence 
of  a  special  agreement,— and  no  attempt  was 
made  to  show  one  In  this  case,^t  certainly 
cannot  be  said  that  Ambrose  Patterson  could 
not  himself  claim  an  Interest  In  the  stock." 
It  must  be  conceded  that  the  general  rule  Is 
that  the  owner  of  the  mother  is  tbe  owner  of 
the  (^spring  bom  during  micb  ownership. 
This  ownership  would  continue  until  divested 
by  some  cratract,  express  or  implied,  between 
tha  owner  and  some  other  person.    What  was 
done  In  this  case  which  would  divest  the  title 
from  the  owner  to  any  other  person?  The 
plaintiffs  In  error  claim  that  paying  service 
fees  and  taxes,  and  rearing  the  stock,  with 
the  consent  or  knowledge  of  Mrs.  Patterscm. 
gave  Mr.  Patterson  an  interest  In  It,  but  do 
not  say  wheth«*  it  was  one-fourth,  one-third, 
one-lialf ,  three-fourths,  or  what  interest  Scane 
of  these  things  might  have  constituted  a  Uen, 
if  proper  steps  had  been  taken  to  have  per- 
fected it  and  they  might  also  have  been  the 
basis  for  a  suit  to  recover  a  money  judg- 
ment In  fhvor  of  Mr.  Patterson  against  Mrs. 
Patterson;  but,  certainly,  they  create  no  title 
in  Mr.  Patterson.    TTie  plaintiffs  In  error  In 
their  brief  also  say:    "We  contend  that  It  was 
the  duty  of  the  court  under  the  law,  to  direct 
the  verdict  for  the  defendants  below.  Tbe 
court,  by  overruling  the  demurrer  to  the  evi- 
dence and  the  motion  for  a  new  trial,  decided. 
In  effect  that  as  a  matter  of  law  the  owner- 
ship of  the  mother  of  the  stock  in  controversy 
gave  title  to  the  offspring,  without  regard  to 
any  other  fact  or  circumstance  that  might  ex- 
ist."   We  must  differ  from  this  view.  The 
court  would  only  decide.  In  effect  tlint  the  de- 
fendant tn  error  had  offered  some  evidence 
tending  to  prove  ownerehlp  and  the  rigjit  tc 
possession,  and  that  tbe  evidence  should  be 
passed  upon  by  the  jury;  and,  they  having 
found  the  facts  In  favor  of  the  defendant  in 
error,  she  wae  entitled  to  a  judgment  upcxi  the 
verdict.   The  judgment  of  the  court  below  is 
affirmed.  AU  the  judges  concurring. 


CARTER  V.  CHRISTIE. 

(Court  o'  Appeals  of  Kansas,  Sonthorn  Depart- 
-   ment,  C.  D.    Oct.  23,  1895.) 

ViLOa  or  SravrcBS  — Opinion  Evidehcs  — Judo- 
MBNT  lit  Excess  ov  Vekuict. 

1.  Where  a  party  to  an  action  upon  the  trial 
of  Buch  action  testifies  as  to  the  services  ren- 
dered, for  which  eiiit  is  brought,  and  is  then  per- 
mitted to  testify  as  to  the  value  of  such  services, 
held  not  error,  and  that  the  testimony  is  not  in 
the  nature  of  an  opiaion  or  of  expert  evidence. 

2.  The  trial  court  can  render  no  greater  judg- 
ment than  the  amount  found  by  the  verdict  of  the 
jury.  AsBoriation  v.  Hitchcock,  4  Kan.  30. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Marlon  county; 
Frank  Doater,  Judge. 

In  the  matter  of  the  estate  of  S.  F.  Carter, 
deceased,  .lohn  S.  Christie  filed  an  account 
for  services,  which  was  allowed,  and  M.  A. 
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Garter,  admlnlstntiix,  brings  enor.  Modl- 
flad. 

Jetmore  &  J'etmore,  for  pl&iDtlff  tn  error. 
Keller  &  Dean,  for  defendant  tn  error. 

COI*B,  J.  On  July  8,  18S7,  one  S.  F.  Car- 
ter died  In  Marlon  conn^,  and,  ahortly 
after  his  deatb.  bla  widow.  M.  A.  Garter, 
and  bis  business  partner,  Jdba  S.  Christie, 
were  appointed  by  tbe  probate  court  ot  said 
county  to  admlniater  upon  bis  estate.  In 
July,  18S9.  Christie  resigned  as  administrator, 
and  filed  bis  final  report  In  the  office  of  tbe 
probate  court  ot  said  county,  in  which  report 
be  charged  the  estate  with  the  sum  of  9S00 
for  bis  services  as  such  administrator.  This 
claim  was  resisted  by  the  estate,  and,  upon 
ft  heariner.  was  allowed;  whoreupou  an  ap- 
peal was  taken  from  said  allowance  to  the 
district  court,  where  the  question  was  sub- 
mitted to  the  court  and  a  jury,  and  the  Jury 
returned  a  verdict  for  Christie  toe  tbe  sum 
of  $200,  and  the  court  rendered  Judfpneut 
upon  said  verdict  tor  said  sum,  with  interest 
and  costs.  The  administratrix  brings  the 
case  bete  for  review. 

The  principal  contention  between  the  par- 
ties to  this  cause  seems  to  be  that,  upon  the 
one  band,  it  Is  claimed  Christie  was  appoint- 
ed as  one  of  the  administrates  at  his  own 
request,  and  in  consideration  ot  his  agree- 
ment, claimed  to  have  been  made  with  the 
plalntlif  in  error,  that  he  would  charge  the 
estate  nothing  for  his  services.  Vvoa  tbe 
other  hand,  this  agreement  is  denied,  except 
as  It  applied  to  certain  portions  of  tbe  busi- 
ness to  be  transacted,  and  the  evidence  at 
the  trial  was  almost  wholly  directed  to  this 
point  The  Jury  seem  to  have  accepted  the 
theory  of  the  administrator,  and  there  was 
an  abundance  of  proof  to  sustain  his  the<Hry. 
"While  this  court  may  feel  that,  under  the 
evidence,  the  plalntUE  In  error  seemed  to 
have  tbe  stronger  case,  yet  the  rule  is  too 
well  settled  to  admit  of  discussion  tliat  this 
court  will  not  review  a  question  ot  fact 
where  there  is  evidence  to  support  the  find- 
ing of  tbe  Jury. 

The  plaintiif  bi  errw  contends  that  Illegal 
evidence  was  admitted  by  the  trial  court,  in 
this:  that  it  is  claimed  the  defendant  In  er- 
ror was  permitted  to  give  his  opinion  as  to 
the  value  of  his  services  as  administrator, 
without  having  shown  blmeelf  competent  as 
an  expert  to  give  such  opinion.  We  do  not 
so  read  the  record.  Tbe  defendant  in  error 
was  examined  in  detail  as  to  the  amount  of 
the  services  performed,  their  nature,  and  the 
value  of  tbe  estate  handled  by  him.  He  was 
tlien  asked  what  his  services  were  worth. 
Tills,  we  think,  was  proper,  and  the  natural 
manner  of  proving  his  clnlm. 

It  is  further  claimed  that,  under  the  spe- 
cial findings  of  tbe  Jury,  tbe  defeodant  In 
error  was  not  entitled  to  Judgment.  We 
have  fflcamlned  the  special  findings,  and  find 
them  consistent  with  the  general  verdict  and 
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with  each  other,  and  can  see  no  error  In  tbe 
court's  rendering  Judgment  for  defendant  in 
error  thwauL 

It  Is  further  claimed  I7  i^alntlff  In  errw 
that  tbe  Judgment  in  this  case  is  not  sup- 
ported by  tbe  verdict  of  tbe  Jury.  The  ver^ 
diet  was  rend«ed  January  6,  1881,  fw  |200; 
and  the  court.  In  rmdering  Judgmmt,  added: 
"With  Interest  thereon  from  tbe  6th  day  of 
October.  1800."  No  clabn  was  made  t<x  In- 
torest,  and  no  InstructlonB  given  the  Jury  np- 
on  that  point  Under  this  state  of  facts,  the 
court  could  not  take  tbe  questlai  ot  interest 
into  account  In  rendering  Judgment  and  add 
such  interest  to  tbe  amount  stated  In  the 
verdict  We  do  not  think,  however,  this 
should  reverse  this  case;  this  b^ng  the  only 
error  we  find  in  tbe  record. 

This  cause  Is  rconanded,  with  instructlona 
to  the  district  conrt  of  Manon  f»mnty  to 
modify  the  Judgment  so  as  to  conftom  to  the 
verdict.  In  all  other  partlcniars  tbe  Judg- 
ment is  affirmed.  The  coats  of  this  court 
will  be  equally  divided  between  the  parties. 
AU  tbe  Justices  concurring. 


(IKUL  A.SflO) 

PEARSON  T.  FORD. 

(Court  of  Appoala  of  Kansas,  Southern  D^art- 
ment,  C.  D.    Oct.  23,  ISOS.)  , 

Coves  AST — What  Conatitctes — Damaoes. 

1.  Where  G.  18  the  owner  of  nine  lots,  and 
conveys  seven  of  them  to  P.,  who  assumes  and 
afcrees  to  pay  a  mortgage  upon  the  nine  lots,  and 
afterwards  conveys  the  remainiDK  two  lots  to 
F,  by  deed  of  general  warranty,  and  such  convey- 
ance to  F,  U  made  during  the  pendency  of  a 
foreclosure  of  the  mortgage  assumed  by  P.,  the 
covenant  to  pay  such  incmnbranee  becomes  a 
dioBe  in  action  upon  which  F.  cannot  maintain  a 
cause  of  action. 

2.  If  a  subsisting  inaimbrance  absorb  the 
valae  of  the  real  estate,  and  the  quiet  enjoyment 
be  disturbed  by  eviction  by  parnmoont  title,  the 
meaaure  of  damages  is  the  same  as  under  the  ac- 
tion of  seisin  anil  warranty,  viz.  tbe  considera- 
tion money,  with  interest  and  costs,  and  no 
more. 

(Syllabua  by  the  Court) 

Error  from  district  court,  Harvey  county; 
Ij.  Houk,  Judge. 

Action  by  J.  E.  Ford  against  W.  G.  Pear- 
son. Plaintiff  had  Judgmmt  and  defendant 
brings  error.  Reversed. 

Bowman  &  Bucber,  for  plalotlft  in  error. 
Ady,  Peters  &  Nicholson,  for  defendant  in 
error. 

COLE,  J.  This  was  an  action,  brought  In 
the  district  court  of  Harvey  county,  by  the 
defendant  In  error,  J.  E.  Ford,  to  recover 
from  the  plaintiff  in  error,  W.  G.  Pearson, 
on  an  agreement  made  by  said  Pearson  to 
pay  an  Incumbrance  on  certain  real  estate. 
Prior  to  February  1,  1887,  one  Graham  was 
owner  of  nine  lots  in  tbe  city  of  Newton, 
uiK>n  which  lots  there  were  two  mortgages 
which  bad  been  given  by  tbe  grantor  of  said 
Graham.  On  the  date  above  mentioned,  Qr&- 
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ham  and  his  wife  conveyed  by  warranty  deed 
to  Pearson  seren  of  the  nine  lots,  and  said 
conveyance  contained  a  provision  by  tbe 
terms  of  which  Pearson  aseumed  and  agreed 
to  pay  both  of  said  mortgnges.  On  the  7th 
day  of  August,  1888,  said  Graham  and  his 
wife  conveyed  by  deed  of  gener^  warranty 
the  two  remaining  lots  to  Ford.  On  Decem- 
ber 2,  1887,  J.  H.  Weible,  who  was  owner  and 
holder  of  one  of  the  mortgages  above  referred 
to,  commenced  his  action  in  the  district  court 
of  Harvey  county  to  foreclose  said  mortgage, 
which  was  for  the  sum  of  $1 ,230  and  interest. 
Both  Graham  and  Pearson  were  made  par- 
ties defendant  in  said  action,  and  on  the  17th 
of  October,  1888,  a  decree  was  rendered  In 
the  district  court  directing  the  sale  of  the 
real  estate  described  In  said  mortgage,  which 
Included  the  seven  lots  eonv^ed  by  Graham 
to  Pearson  and  the  two  lots  conveyed  by 
Graham  to  Ford,  which  sate  was  afterwards 
made  by  the  sheriff  of  Harvey  county,  and 
the  same  eonSrmed,  and  the  sheriff  ordered 
to  make  a  deed  of  said  premises  so  sold,  and 
under  said  order  the  sheriff,  on  the  8th  day 
of  April,  1889,  executed  to  Welble  a  deed 
to  all  of  said  real  estate.  On  April  13,  1889, 
the  defendant  in  error,  Ford,  brought  this 
action,  claiming  that,  by  the  tenure  of  Pear- 
son  to  perform  bts  contract  with  Graham,  to 
wit,  the  payment  of  the  mortgage  to  Welble, 
he  (Ford)  bad  lost  the  two  lots  conveyed  to 
blm  by  Graham,  and  praying  for  a  Judgment 
against  Pearson  for  the  value  of  said  two 
lots,  which  was  alleged  to  be  the  sum  of  $2,- 
000.  The  defendant  in  enor  contends  that 
the  agrennent  made  by  Pearson  to  pay  the 
Incumbrance  was  in  the  nature  of  a  covenant 
running  with  the  land.  The  plaintiff  in  error 
contends— First,  that  such  an  agreement  is 
not  a  covenant  running  with  the  land;  and, 
second,  that  Ford  obtained  his  conveyance 
with  notice  of  the  pendency  of  the  suit  of 
Welble  to  foreclose  the  mortgage  that  Pear- 
son had  promised  to  pay,  and  of  Pearson's 
failure  to  fulfill  his  promise,  and  that  by  rea- 
son of  such  failure  Peaison's  covenant  with 
Graham  had  been  broken.  The  dlsti-lct  court 
sustained  the  poaitlon  of  defendant  In  er 
Tor,  and  Instructed  the  Jury  that  the  only 
question  for  tbem  to  determine  was  the  value 
of  the  lots  which  had  been  conveyed  to 
Ford. 

While  there  are  num^nus  errors  alleged, 
th^  all  arise  from  the  position  taken  by  the 
trial  court  with  reference  to  this  one  ques- 
tion, and  they  may  all  be  considered  together. 
The  general  rule  Is  that  those  covenants 
which  Inure  to  the  benefit  of  the  land  alone 
are  such  as  run  with  It  and  all  other  cove- 
nants are  personal,  but  a  covenant  which  is 
brokm  before  title  passes  becomes  a  mere 
chose  In  action.  The  members  of  this  court 
are  not  agreed  upon  the  proposition  as  to 
whether  a  covenant  to  pay  an  incumbrance 
Is  one  running  with  the  land,  but  they  are 
agreed  that  It  Is  unnecessary  to  decide  that 
questlcai  In  this  case.   The  only  case  dted 


by  counsel  for  defendant  In  error  t6  sus 
tain  his  position  upm  that  point  Is  that  ot 
Wilcox  V.  Campbell,  35  Hun,  255.  In  that 
case  the  decision  seems  to  have  been  made 
upon  a  similar  state  of  facts  to  that  which 
exists  In  this  case,  with  this  exception:  tliat 
the  conveyance  by  the  common  grantor  of 
the  second  tract  of  land,  answering  to  the 
piece  conveyed  in  this  case  to  Ford,  was  by 
quitclaim  deed,  which  left  the  grantee  with- 
out remedy  upon  a  warranty  of  his  grantor; 
and  the  court  there  say  that,  if  they  are  In 
error  in  the  itosttion  taken  as  to  the  covenant 
bting  one  wliich  runs  with  the  land,  still,  in 
that  state,  the  quitclaim  deed  would  be  an  as- 
signment of  the  chose  In  action,  If  such  It 
Tras,  from  the  grantor  to  the  grantee.  In  the 
case  at  bar  the  conveyance  to  Ford  was  by  a 
warranty  deed,  which  clearly  left  Ford  In 
a  position  to  maintain  a  cause  of  action 
against  Graham  upon  his  warranty.  The  evi- 
dence is  somewhat  conflicting  as  to  the  date 
when  the  first  note  secured  by  the  Welble 
mortgage  became  due,  but  It  is  clear  to  us, 
by  all  the  evidence  in  the  case,  that  It  must 
have  been  September  1,  1887;  for  the  fore- 
closure proceedings  were  commenced  Decem- 
ber 2,  1887,  and,  as  both  Pearson  and  Gra- 
ham were  parties  defendant  In  said  cause, 
tbey  and  their  subsequent  grantees  would  be 
bound  by  the  decree  In  that  case,  which  es- 
tablishes September  1, 1887,  as  the  date  when 
the  first  payment  became  due  under  the  Wel- 
ble mortgage.  As  Ford  received  bis  conv^- 
ance  on  the  7th  day  of  August,  18S8,  the  cov- 
enant made  by  Pearson  to  Graham  had,  at 
the  date  when  Ford  received  title,  been 
brokoi  and  reduced  to  a  mere  chose  In  ac- 
tion, which  did  not  pass  by  assignment  in 
the  warranty  deed  given  by  Graham  to  Ford. 

But,  conceding  for  a  moment  that  Ford 
could  maintain  a  cause  of  action  against 
Pearson  for  his  failure  to  perform  the  cove- 
nant In  the  Graham  deed,  what  would  then 
be  the  measure  of  damages  in  such  a  case? 
The  defendant  In  error  proceeds  upon  the 
theory  that  he  would  be  entitled  to  recover 
the  value  of  the  lots  conveyed  to  him  by 
Graham  at  the  time  of  his  eviction  tmder  the 
foreclosure  proceedings,  and  if  his  position 
Is  a  correct  one  then  Ford  might  be  permit- 
ted to  recover  from  Pearson  a  much  greater 
sum  than  be  could  recover  from  his  grantw 
for  an  entire  failure  of  title.  The  evidence 
in  this  case  discloses  that  the  consideration 
frmn  Ford  to  Graham  was  one  dollar  and 
other  valuable  consideration.  What  the  other 
valuable  consideration  was  does  not  appear, 
so  we  must  treat  the  consideration  as  be- 
ing one  dollar.  We  are  thoroughly  of  the 
(^luiiui  that  tiie  rule  of  damages  In  a  case 
of  this  character  Is  the  same  as  that  which 
has  been  adoiited  for  so  many  years  by  all 
the  courts  of  this  country,  with  possibly  three 
or  four  exceptions,  namely,  the  consideration 
money,  with  Interest  and  costs;  and  no  more. 
To  establish  any  other  rule  would  be  to  step 
aside  from  the  entire  line  of  authorities,  not 
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only  Id  this  country  but  in  England.  Cban- 
celtor  Kent,  in  ills  Commentaries  (8th  Ed., 
vol.  4,  p.  535),  says:  "If  the  subsisting  in- 
cumbrance absorb  the  value  of  the  Lots,  and 
tlie  quiet  eDjoyment  be  disturbed  by  eviction 
by  paramount  title,  the  measure  of  damages 
is  the  same  as  under  the  covenants  of  seisin 
and  warranty.  The  uniform  rule  Is  to  allow 
the  consideration  money,  with  interest  and 
(.■osts,  and  no  more.  The  ultimate  extent  of 
the  vendor's  responsibility  under  any  or  all 
of  the  usual  covenants  of  his  deed  is  the  pur- 
chase money,  with  Interest"  And  surely  the 
vendee  in  a  deed  could  not  he  permitted  to 
rei^'over  any  greater  sum,  under  a  covenant 
which  he  received  from  his  vendor  by  asslgu- 
ment,  than  he  could  recover  from  the  ven- 
dor himself.  In  Foote  v.  Burnet,  10  Ohio, 
330,  336,  the  court  adopted  the  rule  laid  down 
in  Dimmlck  v.  Lockwood,  10  Wend.  142.  In 
that  case  the  consideration  actually  paid  was 
$125,  and  the  enhanced  value  by  reason  of 
improvements  was  $1,000.  A  moiety  of  the 
premises  had  been  sold  Dy  virtue  of  a  pre-ex- 
isting judgment  against  the  grantor.  The 
court  held  that  the  grantee  was  entitled  to  re- 
cover only  the  consideration  of  tbe  purchase 
of  the  portion  loat,  with  interest  and  costs, 
and  not  tbe  chanced  value  in  consequence 
of  improvements.  In  giving  the  opinion  of 
the  court  Chief  Justice  Savage  says:  "Among 
all  the  cases  which  have  been  cited,  there  is 
none  in  our  court  where  the  purchaser  lias 
been  permitted  to  recover  beyond  the  consld- 
erati<«  money  and  interest  and  oosts."  It 
follows,  from  these  views,  that  the  Judgment 
of  the  trial  court  must  be  reversed,  and  It  la 
therefore  ordered  ttiat  said  Judgment  be  re- 
versed, and  said  cause  remanded  to  the  dis- 
trict court  of  Harvey  county,  with  lustruc- 
tions  to  sustain  the  demurrer  to  the  petition 
of  the  plaintiff  below.  All  the  Juatlcea  cou- 
curring. 


MISSOURI  PAC.  BY.  CO.  t.  HAYNES. 

(Court  of  Appeals  of  Kansas,  Routheam  Depart- 
ment, C.  D.    Oct  2a  1895.) 

Apfsal — Sbttumbmt  of  Cmi~Contikuabc«  — 

OriKION  BVIDBNOB — RaILHOAD  COUPANIBS 

—Fires— Damages— I-vsTRL-cTio.\B. 

1.  A  case  may  be  made  for  the  wipreme 
court  and  served  upon  the  opposite  pnrty  at  any 
time  within  three  days  after  an  order  is  made 
orermliog  a  motion  f<^  a  new  trial,  and  the  court 
for  good  caoK  may  extend  the  time  in  which  to 
make  and  serve  a  case;  and  where  the  court 
overrules  a  motion  for  a  new  trial,  and  in  the 
order  overruling  tnieh  motion  oontiiuies  the  matter 
to  a  day  certain  in  the  same  term,  to  perfect  rec- 
(rds  and  fix  time  in  which  to  make  a  case,  he 
may,  on  the  day  to  which  tbe  matter  has  been 
continued.  aRain  Iiear  evldpnce  and  arffiiment 
oa  tlie  motion  for  a  new  trial,  and,  on  overruling 
luch  motion  and  then  rendering  a  final  judgnient 
on  the  verdict  of  the  jury,  oxtend  the  time  in 
which  fo  make  and  rerve  a  case  for  the  stiiirenie 
conrt,  and  by  an  order  designate  the  nonce  to 
be  given  of  the  presentatifm  of  incta  case  for 
settlement  and  allowance. 


2.  The  matter  of  continuance  of  a  case  on 
account  of  the  absence  of  a  material  witness  is 
within  the  sound  discretion  of  tbe  trial  court; 
and  where  application  for  a  continuance  has  Itecn 
denied  by  the  court,  the  appellate  court  will  not 
reverse  a  Judgment  for  that  cause,  unless  there 
has  tieen  a  clear  abuse  of  such  discretion. 

3.  Uplntans  of  witneiwes  as  to  the  number 
of  bushels  of  apples  a  thrifty  tree  eight  years  old 
will  produce  in  an  ordinary  seasoimble  year,  and 
the  market  value  of  fmit  in  the  neinhborhood 
for  some  time  pa^t,  and  at  the  present,  are  not 
competent  evidence  on  the  trial  of  a  case  for  in- 
jury to  an  orchard  by  fire. 

4.  The  burning  and  destruction  of  an  orchard 
by  fire  communicated  to  premises  by  a  railway 
company  in  the  operation  of  its  road  is  an  injury 
to  the  real  estate  itself,  and  tbe  true  measure  of 
damages  for  injury  Is  the  difference  in  the  mar- 
ket value  of  the  land  inunediately  before  and  aft- 
er the  injury. 

5.  It  was  error  in  the  court  to  instruct  the 
Jury  that  the  owner  of  proper^  damaged  by  fire 
could  not  recover  If  bw  Qegligence  contribated 
to  the  injnry,  unless  the  jury  believed  from  the 
evidence  that  his  neeliffence  was  but  slixbt  and 
the  neKligence  of  the  railway  company  was  gross. 
If  the  owner  of  the  property  in  this  case  was  neg- 
ligent at  all,  his  negligence  was  clearly  and  neces- 
sarily direct  and  i»roxiroate,  and  the  law  wiH  not 
comtmre  the  degrees  of  negligence,  where  each 
party  has  been  wanting  in  tbe  care  and  caution 
that  ordinarily  prudent  persons  usually  exercise. 

6.  Where  the  petition  of  the  plaintiff  alleges 
that  the  fire  that  burned  his  orchard  was  set  out 
by  the  engine  of  tbe  railway  company  in  the  oper- 
ation of  its  road,  and  being  so  set  ont  it  spread 
and  was  communicated  to  his  orchard,  and  barn- 
ed  and  destroyed  the  same,  and  the  answer  of 
the  defendant  denies  each  and  every  allegation 
in  the  petition,  it  was  error  in  the  court  to  in- 
struct the  juiy:  "Now,  the  presumption  arisea 
in  this  ca&e  that  the  defendant  set  out  the  fire 
that  burneil  the  plaintiff's  orchard,  from  the  fact 
tliat  the  country  burned  over  was  adjacent  to  or 
near  the  right  of  way  of  the  defendant." — and 
this  error  was  not  cured  by  tbe  fact  that  the 
court  instructed  the  j'lry  correctlj'  on  the  law  in 
other  portions  of  his  charge. 

(Syllabna  by  the  Court.) 

Error  from  district  conrt,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Action  by  WtlUam  E.  Haynes  against  the 
MlsBonrl  Pacific  Railway  CcHupany.  Plaln- 
tlfF  had  judgment,  and  defendant  brings  er- 
ror. Reversed. 

J.  H.  Richards,  for  plaintiff  In  error.  T.  B. 
Wall  and  C.  H.  Brooks,  for  defendant  in  error. 

JOHNSON,  P.  J.  The  first  Question  that 
confronts  tbe  court  in  the  consideration  ot 
this  case  Is  a  motion  on  tbe  part  of  the  de- 
fendant in  error  to  dismiss  the  petition  la 
error  for  tbe  reason  that  no  case  was  made 
and  served  in  time  as  provided  by  law.  This 
case  was  tried  in  the  district  court  at  the 
September  term,  1800.  On  the  20th  day  of 
September  the  jury  returned  a  verdict.  On 
the  same  day  the  plaintiff  in  error  filed  Its 
motion  for  new  triaL  On  December  2d  the 
following  proceedings  were  had,  as  shown  by 
tbe  record:  '  And  the  court,  after  hearing 
said  motion,  and  being  fully  advised  in  the 
premises,  overruled  said  motion  t<x  a  new 
trial,  to  which  tbe  defendant  duly  excepted. 
Tbe  matter  continued  until  December  29th, 
1890,  to  perfect  record  as  to  exceptions  tak- 
ing time  t<x  case  made."   On  the  29th  day 
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of  December,  1890,  the  following  proceedings 
were  had  and  entered  upon  the  Journals  of 
the  court:  "And  now,  to  wit,  on  this  29th 
day  of  December,  ISQO,  this  cause  came  on 
to  be  heard  upon  defendant's  motion  for  a 
new  trial,  and  on  Its  motion  to  set  aside  the 
order  heretofore  made  at  this  term  of  the 
court  In  this  case  OTerruItng  defendant's  mo- 
tion for  a  new  trial.  The  plaintiff  appeared 
by  G.  W.  Cooper,  his  attorney,  and  the  de- 
fendant appeared  by  W.  B.  Herod  and  George 
(Gardner,  its  attorneys,  and  the  court,  after 
hearing  the  evidence,  and  being  fully  ad- 
vised  In  the  premises,  overrules  said  motions, 
and  each  of  them.  The  defendant  objects 
and  excepts,  and  ninety  days  herefrom,  to 
wit,  December  21>th,  1890,  are  given  defend- 
ant in  which  to  ma^e  and  serve  a  case  for 
the  supreme  court,  and  twenty  days  are  given 
In  which  to  suggest  amendments,  and  the 
case  made  to  be  settled  upon  five  days'  notice 
In  writing  by  either  party."  Then  follows 
the  Judgment  of  the  court  on  the  verdict  of 
the  Jury,  as  follows:  "It  Is  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
said  plaintiff  have  and  recover  of  said  de- 
fendant the  sum  of  $1,750.00,  together  with 
his  costs  herein,  taxed  at  ?- — — ,  to  all  of 
which  orders,  findings,  rulings,  and  judgment 
of  the  court  the  defendant  at  the  time  duly 
excepted  and  excepts."  On  the  10th  day  of 
March,  1891,  a  case  was  served  on  the  attor- 
neys for  the  plaintiff  below,  and  they  ac- 
knowledged service  In  writing.  On  the  7th 
day  of  April,  1891,  the  attorneys  for  the  plain- 
tiff below  suggested  amendments  to  the  case, 
and  at  the  same  time  they  signed  a  written 
stipulation  waiving  all  noUce  of  the  time  and 
place  of  settlement  of  the  case,  and  agreed 
that  the  case,  with  the  suggestion  of  amend- 
ments, may  be  presented  to  the  Judge  of  said 
court  for  signing  and  settlement  at  any  time. 
On  the  8th  day  of  April,  1891,  the  Judge  of 
the  court  settled  and  signed  the  case  made 
and  attached  his  certificate  thereto,  and  the 
same  was  duly  attested  by  the  cleife  of  said 
court  under  the  seal  thereof,  and  the  case 
thus  settled,  signed,  and  attested  was  filed  on 
the  9th  day  of  April.  1891. 

The  contention  of  counsel  for  defendant  In 
error  Is  that,  at  the  time  the  court  overruled 
the  motion  for  a  new  trial,  on  the  2d  day  Of 
December,  1800,  It  was  a  final  Judgment  of 
the  court,  and  no  case  was  served  within 
three  days  after  the  ruling  of  the  court  on 
this  motion,  and  after  the  expiration  of  three 
days  the  court  could  not  grant  further  time 
to  mate  and  serve  a  case  for  the  auprwie 
court,  for  the  reason  that  the  court  had  lost 
Jurisdiction  over  the  case.  We  cannot  con- 
cur in  this  view  of  the  case.  The  court.  In 
making  Its  rollng  on  the  motion,  continued 
the  matter  until  the  29th  day  of  December, 
a  day  within  the  same  term  of  the  court,  to 
perfect  the  record  and  fix  thne  for  making 
case,  etc.  After  this  ruling  defendant  and 
plaintiff  each  filed  affidavitti  on  the  motion  for 
a  new  trial,  and  on  the  29th  day  of  December 


the  court  heard  the  motion  for  a  new  trial, 
considered  the  affidavits  filed,  and  overruled 
the  motion,  and  the  defendant  below  duly 
excepted  to  the  ruling  of  the  court;  and  then 
the  court  for  the  first  time  rendered  a  Judg- 
ment upon  the  verdict  of  the  Jury,  and  the 
defendant  below  excepted  to  the  rendition  of 
the  Judgment,  and  all  orders,  rulings,  and  de- 
cisions of  the  court  therein;  and  at  the  same 
time  the  court  granted  the  defendant  b^ow 
90  days'  time  from  the  20th  of  December, 
1800,  in  which  to  make  and  serve  a  case 
for  the  supreme  court.  The  case  was  made 
and  served  on  the  attorneys  of  the  plaintiff 
below  in  SO  days  from  the  final  Judgment  o. 
the  court,  and  the  attorneys  for  plaintiff  be- 
low Bu^ested  amendments  to  the  case  made 
wlthlu  20  days  after  service  of  the  case  upon 
them;  and  the  case  so  made,  and  the  sugges- 
tion of  amendments,  were  settled  by  the 
Judge  of  the  court  <hi  the  next  day  after  the 
amendments  w^e  su^sted.  In  accordance 
with  the  Btlpniation  of  attorneys  fw  eacb 
party. 

Section  548  of  chapter  80,  Gen.  St.  1^. 
provides:  "The  case  so  made,  or  a  copy 
thereof,  shall  within  three  days  after  the 
Judgment  or  order  Is  entered,  be  served  upon 
the  adverse  party  or  his  attorney,  who  may 
within  three  days  thereafter  surest  amend- 
ments thereto  In  writing,  and  present  the 
same  to  the  party  making  the  case,  or  his  tct- 
torney."  Section  549  provides  for  the  exten 
slon  of  the  time  to  make  and  serve  case,  and 
the  court  may  direct  notice  to  be  given  whec 
the  case  shall  be  presented  for  settlement 
In  the  case  of  Insurance  Co.  v.  Twining,  11« 
Kan.  S67,  it  was  held:  "A  case  may  be  made 
for  the  Bupr«ne  conrt  and  served  upon  the 
opposite  party  at  any  time  within  three  days 
after  an  order  la  entered  overruling  a  motion 
for  new  trial,  although  such  order  may  not 
be  entered  at  the  same  time  that  the  Judg- 
ment In  the  case  Is  rendered,  nor  untU  the 
next  term  thereafter;  and  the  court  may,  on 
entering  said  order  oTerrullug  a  motion  for 
new  trial,  extend  the  time  still  further  for 
making  and  serving  a  case  for  the  supreme 
court."  The  order  of  the  court  on  the  2d 
day  of  December,  overruling  the  motion  for 
new  trial,  was  not  a  final  order;  for  the  court 
continued  the  maner  to  the  2Utb  day  of  De- 
cember, and  on  the  20th  took  up  and  consid- 
ered the  entire  question,  and  then  ov»Tuled 
the  motion  and  rendered  Judgment  on  the  ver- 
dict of  the  Jury.  This  was  the  same  term  of 
the  court  at  which  the  decision  of  the  2d  of 
December  was  made,  and  the  court  could 
rightfully  review  or  reconsider  any  order, 
Judgment,  or  decree  made  during  that  term; 
and  we  conclude  from  the  record  in  this  case 
that  the  final  wder  and  Judgment  of  the 
court  was  not  made  and  entered  up  until  the 
29tfa  day  of  December,  1890,  at  which  time 
the  court  extended  the  time  to  make  and 
serve  cose  for  the  supreme  court,  and  that  the 
record  presents  sndi  a  case  as  1b  terlewmU* 
by  this  court. 
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Hiorc  are  numerous  errors  complalued  of  by 
couDsel  for  plaintiff  in  error  In  tbelr  brief, 
some  of  wblch  we  do  not  deem  uecessary  to 
mentloD  in  this  opinlim;  but  such  as  we  deem 
important  will  be  CTOsldered  Lq  the  order  as- 
slgaed.  The  first  error  complained  of  by 
plalntltr  in  error  is  that  the  court  erred  in  over- 
ruling the  application  of  the  defendant  below 
;  for  a  continuance  of  the  case.  On  the  f(se- 
l<noon  of  September  16, 1890,  the  jury  was  duly 
-Impaneled  to  try  this  cose,  and  counsel  stated 
to  the  Jary  the  Issues  inrolved  between  tbe 
parties  and  the  eTldence  by  which  they  ex- 
pected to  sustain  the  Issues  on  their  part,  and 
a  number  of  witnesses  had  been  examined, 
and  the  court  adjourned  for  the  noon  hour; 
and  on  the  convening  of  the  court  In  tbe  after- 
noon, the  defendant  below  made  application 
for  a  continuance  of  the  trial  of  said  case  on 
account  of  ttie  absence  of  material  evidence 
that  It  had  been  unable  to  procure  and  tiave 
present  at  that  time,  which  the  defwdant's 
attorneys  had  Just  discovered  aince  the  trial 
of  said  cause  had  been  omnmeoced.  The  at- 
torney for  the  railway  company  filed  affidavits 
setting  up  the  diligence  used  to  discover  tbe 
origin  of  the  fire,  the  evidence  that  had  jnst 
been  discovered,  Its  materiality,  what  they  ex- 
pected to  prove  by  the  absent  witness,  the 
whereabouts  of  tbe  witness,  and  that  bis  testi- 
mony could  be  procured  within  a  reasonable 
time.  In  the  case  of  Railroad  Go.  v.  O'Mella 
{decided  by  the  Kansas  court  of  api>eal8  Sep- 
tember 6,  1895)  41  Paa  437,  this  court  held 
that,  "where  a  party  In  good  faith  compiled 
with  the  requirements  of  paragraph  4412,  G«i. 
St.  1889,  and  had  used  due  diligence  to  pro- 
core  the  testimony  of  an  absent  witness  whose 
evidence  is  material,  a  continaance  should 
ordinarily  be  granted;  but  the  matter  of  con- 
tinuance on  account  of  the  absence  of  a  wit- 
ness whose  testimony  is  material  is  within  the 
sound  discretion  of  the  trial  court,  and  a  re- 
versal of  Judgment  will  not  be  granted  for  B 
refusal  to  continue  on  account  of  the  absence 
■ot  a  witness,  unless  there  has  been  a  clear 
abu«e  of  such  discretion."  We  bave  examined 
the  affidavits  for  a  continuance  in  this  case, 
and  do  not  find  that  there  was  such  abuse  of 
discretion  as  to  Justify  a  reversal  of  this  judg- 

There  were  several  objections  to  the  evi- 
dence offered  and  given  on  tbe  trial  of  this 
case  In  relation  to  the  measure  of  damages 
that  the  plaintiff  below  sustained  by  reason 
of  the  fire  alleged  to  have  been  set  out  by  the 
railway  company's  engine,  which  burned  and 
injured  the  orchard  of  the  plaintiff  below. 
The  evidence  of  witnesses  as  to  the  number  of 
bnshela  of  apples  an  eight  year  old  tree  In  a 
thrifty  condition  would  produce  la  a  season- 
able year,  and  the  market  value  of  fruit  in 
the  community  where  the  farm  is  situated  for 
some  time  past  and  at  the  present  time,  was 
not  competent,  and  was  not  the  true  rule  for 
the  measure  of  the  damages  of  the  plaintiff 
below  on  account  of  his  orchard  being  Injured 
hj  fire  communicated  by  the  engine  of  the 


railway  ocnopany.'  This  class  of  evidence  is 
too  uncertain,  as  there  is  no  method  by  which 
to  detiennlne  how  often  seasonaUe  years  will 
occur,  or  whether  the  trees  would  be  In  a 
healthy,  thrifty  condition  for  any  considerable 
time  In  tbe  future,  nor  to  determine  what  the 
market  value  of  the  fmlt  would  be  in  the 
future.  It  la  not  such  matter  as  a  witness 
can  determine.  The  burning  and  Injury  to 
the  orchard  was  an  injury  to  the  real  estate  of 
the  party,  and  the  role  of  damages  in  such 
case  would  be  the  damage  done  to  tbe  farm 
itself,  and  not  what  the  orchard  might  or 
might  not  bave  produced,  or  what  the  fruit 
produced  annually  would  be  wortb.  This  la 
mere  speculation,  tancUul  and  not  real 
Where  the  Injury  Is  to  tbe  real  estate  itself, 
the  damages  are  to  be  measured  by  the  differ- 
ence in  the  market  value  of  the  land  immedi- 
ately before  and  after  tbe  Injury.  Tbe  market 
value  of  land  Injured  by  fire  In  burning  up  an 
orchard  tho^n  should  be  established  by  the 
testimony  of  witnesses  who  are  acquainted 
witli  the  land  and  have  some  knowledge  of  the 
market  value  of  the  land  In  tbe  ndghborhood 
of  the  land  injured,  and  It  was  error  for  the 
court  to  permit  a  witness,  over  the  objection 
of  the  defendant  below, — where  he  said  that, 
"I  don't  believe  I  know  the  market  value  of 
land  in  that  vicinity,"  and  be  has  not  ther^ 
after  in  his  examination  shown  that  he  tias 
any  knowledge  as  to  the  market  value  of  land 
la  the  vicinity,— to  then  testify,  "Well,  sir,  I 
think  tbe  land  was  well  worth  fifty  dollars 
an  acre.  I  presume  there  was  a  quarttr  sec- 
ficHi."  Railway  Co.  v.  Easley,  4G  Kan.  337, 
26  Pac.  731. 

The  next  assignment  of  error  Is  In  the  giv- 
ing of  certain  Instmctions  to  the  jury,  as  fol- 
lows: "On  this  point  yon  are  further  instruct- 
ed that  the  owner  of  land  adjoining  a  railroad 
track  is  as  much  bound  to  keep  his  land  free 
from  unusual  and  dangerous  accumulattons  of 
combustible  matter  as  a  mllroad  company  Is 
Its  right  of  way,  and  If  the  owner  or  occupant 
permits  an  unuaoal  and  dangerous  accumala- 
tlon  of  dead  grass,  dry  leaves,  or  other  com- 
bustible material  to  accomnlate  upon  his  land 
next  to  the  company's  right  of  way,  or  con- 
tinuously tietween  his  premises  and  the  rail- 
road track,  without  any  way  guarding  the 
same  from  fire,  and  the  fire  Is  Ignited  on  the 
right  of  way  and  Is  thence  communicated  to 
the  premises  by  means  of  such  unusual  and 
dangerous  accumulations  (tf  combustible  mate- 
rial, then  the  negligence  of  the  owner  will  be 
held  to  have  contributed  to  tbe  loss  and  in- 
Jury,  and  in  such  a  case  the  owner  of  the 
property  Injured  cannot  recover  tor  such  In- 
jury, unless  the  Jury  believe  from  the  evidence 
that  bis  negligence  was  but  slight  and  the  neg- 
ligence of  the  railway  company  gross."  We 
think  this  instruction  was  objectionable  as 
containing  the  doctrine  ot  comparative  negli- 
gence. If  the  plaintiff  below  was  negligent  in 
the  particulars  referred  to  In  this  instruction, 
such  negligence  was  contributing  cause  to  the 
injnry  comjilaiDed  of ;  and  if  his  negligence 
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■coatribnted  to  produce  the  Injur,  be  coald  not 
recover  for  tbeloes  snstaliied  thereby.  Wheth- 
er  these  matters  constitiite  negUgoioe  waB  a 
queetloa  of  fact  to  be  determined  by  tbe  Jnry 
under  all  the  evidence;  and  if  tlie  jury,  after 
considerlog  all  the  &cts  and  circumBtances  in 
tbe  case,  found  tliat  the  plaintiff  below  was 
guilty  ot  negligence  In  permitting  an  unusual 
and  dangerous  accumulation  of  dead  grass, 
dry  leaves,  or  other  combustible  material  to 
accumulate  upon  his  lands  next  to  the  com- 
pany's right  of  way,  or  continuously  between 
his  premises  and  tiK  railroad  track,  without  In 
any  way  guarding  the  same  from  fire,  and  the 
fire  was  Ignited  on  the  right  of  way  and  then 
communicated  to  his  premises  by  such  com- 
bustible material,  then  such  negligence  was 
one  of  the  causes  that  contributed  directly  to 
the  Injury;  for  without  such  material  the  Arc 
could  not  have  reached  his  orchard  and  caused 
the  damages.  In  the  case  of  Railway  Go.  v. 
Jones,  95  U.  S.  442,  Justice  SWayne,  ddiver- 
li^  the  opinion  of  the  court  says:  "One  who 
by  his  negligence  has  brought  an  Injury  upon 
bimself  citnnot  recover  damages  for  it.  Such 
is  the  rule  of  the  civil  and  common  law,  and 
plalntltt  In  such  a  case  Is  entitled  to  no  relief; 
but  where  the  defendant  has  been  guilty  of 
negligence  also,  In  the  same  connection,  the 
result  depends  upon  the  facts.  The  questions 
in  such  case  are:  (1)  Whether  the  damage 
was  occasioned  entirely  by  the  negligence  or 
Improper  conduct  of  the  defendant;  (2)  wheth- 
er the  pblntlff  himself  so  far  contributed  to 
the  misfortune,  by  his  own  negligence  or  want 
of  ordinary  care  and  caution,  that  but  for  such 
negligence  or  want  of  care  and  caution  on  his 
part  the  misfortune  would  not  have  happen- 
ed." In  the  case  of  Railroad  Co.  v.  Plunkett, 
25  Kan.  203,  the  trial  court  gave  the  following 
InBtructlons  to  the  jury:  "Although  Peter 
Fltmkett  may  have  been  guilty  of  misconduct 
or  negligence  which  contributed  remotely  to 
the  injury,  yet  if  the  misconduct,  mlsmanage- 
ment,  or  negligence  of  the  defendant.  Its 
agents  or  employes,  was  the  immediate  cause 
ot  the  Injury,  and  if  with  tbe  exercise  of  rea- 
sonable prudence  and  care  oo  the  part  of  the 
defendant  the  injury  might  have  been  prevent- 
ed, then  It  [the  defendant]  would  stlU  be  lia- 
Ne  for  tbe  injury."  In  reviewing  this  instruc- 
tion by  the  supreme  court,  Justice  Valentine 
says:  "This  instruction  was  misleading  and 
erroneous.  If  the  deceased,  Peter  I'lunkett, 
was  guilty  of  negligence  at  all,  his  negligence 
was  dearly  and  necessarily  direct  and  proxi- 
mate, and  not  remote  or  far  removed  from  the 
Injury.  It  was  certainly  as  near  to  the  injury 
as  was  that  of  the  defendant."  In  the  case  of 
Railway  Co.  v.  Peavy,  29  Kan.  129,  the  trial 
court  gave  the  jury  the  following  instructlcai: 
*'If  tbe  jury  believe  from  the  evidence  that 
the  engineer's  conduct  was  the  proximate 
cause  of  the  injury  complained  of,  tliat  the 
plaintiff's  conduct  was  the  remote  cause  of 
the  injury,  then  the  plaintiff  ought  to  recover. 
But  if  the  Jury  believe  from  the  evidence  that 
the  conduct  ol  the  engineer  was  the  remote 


cause  ot  the  injury,  and  that  of  tbe  plaintiff 
the  proximate  cause  of  tbe  injury,  then  tbe 
plaintiff  cannot  recover."  Horton,  G.  J.»  de- 
livering the  opinion  of  the  court,  commenting 
upon  this  Instruction,  says:  "This  instruc- 
tion, especially  In  the  absence  ct  tbe  qualify- 
ing word  'n^llgent'  before  the  word  'conduct,' 
was  erroneous  within  the  views  expressed  in 
Railway  Co.  v.  Plunkett.  25  Kan.  188;  and,  as 
In  that  case,  so  here,— if  the  plaintiff  below 
was  guilty  of  negligence  at  all,  It  was  certain- 
ly as  near  to  the  Injury  as  was  that  ot  tbe 
company.'* 

This  lnstructi<m  was  misleading  for  the  rea- 
son that  the  court  says  to  the  Jury  that,  'if 
they  believe  from  tbe  evidence  that  the  i^ln- 
tlff'B  negligence  was  sU^t  and  the  negligence 
of  the  railway  company  was  gross,"— as  there 
was  no  evidence  Introduced  on  the  trial  even 
tending  to  show  gross  negligence  on  the  part  of 
the  railway  company  or  its  servants.  Tbe 
Jury  In  their  special  findings  of  fact  find  that 
the  engine  which  Is  alleged  to  have  set  out 
the  fire  was  supplied  with  the  best  appli- 
ances known  to  prevent  the  escape  of  flre, 
that  it  was  In  good  condition  in  every  respect, 
that  the  engineer  and  fireman  were  competent 
and  skillful,  and  that  there  was  no  misman- 
agement in  the  operation  of  tbe  engine  that 
caused  the  fire  to  be  set  out;  and  the  only 
negligence  found  against  the  company  con- 
sists in  its  permitting  dead  and  dry  grass  and 
combustible  material  to  accumulate  on  Its 
right  of  way  at  the  particular  place  in  wlii<^ 
the  flre  originated;  and  the  mere  fact  of  per- 
mitting the  accumulation  of  combustible  ma- 
terial on  the  right  of  way  would  not  be  sm* 
gross  negligence  on  tbe  part  of  the  railway 
company  as  wotild  authorize  the  giving  of  that 
Instruction.  In  the  case  of  Railway  Co.  v. 
Butts,  7  Kan.  309,  Kingman,  C.  J.,  dellvfltlng 
the  opinion  of  tbe  court,  says:  "We  have  pur^ 
posely  omitted  so  far  any  consideration  of  bow 
far  the  'standing  grass  and  weeds  upon  the 
right  of  way,  and  scattered  along  and  lying 
in  the  ditch  beside  the  track  of  the  railway' 
of  the  plaintiff  in  error,  of  Itself  constitutes 
negligence.  The  company  and  adjoinli^  own- 
er both  had  upon  their  premises  the  same 
combustible  material,  and  each  contributed  to 
the  spread  of  the  fire  that  occasioned  the  loss; 
and  it  Is  an  almost  universal  fact,  observable 
everywhere  In  our  state,  that  the  same  com- 
bustible materials  are  found  In  almost  every 
section  of  the  state,  the  natural  residt  of  a 
rich  s(Al  and  uncn^ped  growth.  To  hold  the 
existence  of  such  a  condition  of  things  ne^i- 
gence  would  be  to  declare  a  liability  for  ac- 
cidental fires  as  between  citizen  and  citizen, 
heretofore  unknown  to  the  law,  and  which  we 
do  not  feel  authorized  to  incorporate  into  our 
Code.  This  very  question  was  decided  In  Illi- 
nois in  the  cases  of  Railway  Co.  v.  Mills,  42 
111.  407.  and  Railroad  Co.  v.  Sbanefelt,  47  111. 
41)7,  and  tliose  decisions  were  but  the  enuncia- 
tion of  well-known  principles  applied  to  a 
given  state  of  facts." 

The  court,  among  other  instructions,  gave 
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the  foUo-wIns:  "Now,  the  presumption  arises 
in  this  case  that  the  defendant  set  out  the 
fire  that  burned  the  plaintiff's  orchard,  from 
the  fact  that  the  country  burned  over  was  ad- 
jacent to  or  near  the  right  of  way  of  the  de- 
fendant." This  listnictioQ  was  clearly  erro- 
neous and  misleading,  as  It  informs  the  jury 
that  the  presumption  arises  tn  this  case  that 
the  railway  company  set  out  the  fire  that 
burned  the  plaintiff's  orchard.  That  was  a 
question  at  Isaae  In  this  case,  and  was  a  ma- 
terial fact,  to  be  established  hy  the  CTidraice. 
The  petition  of  the  plaintiff  below  alleged  that 
the  fire  was  set  out  by  one  of  the  endues  of 
the  d^endant  below.  The  oxiglia  of  the  Are 
on  the  trial  was  a  material  issue,  which  could 
only  be  proven  by  circumstances,  as  no  wit- 
ness saw  the  fire  start  It  coold  only  be  es- 
tablished those  who  saw  tiie  train  of  cars 
pass  over  the  road,  and  saw  smoke  aiise  after 
the  engine  bad  passed.  It  was  for  the  Jury 
to  determine  from  the  evidence,  under  all  the 
circumstances,  the  origin  of  the  Are.  Under 
the  statute  of  this  state,  where  the  plaintiff 
proves  that  the  fire  was  set  out  by  the  rail- 
way company  In  the  operation  of  its  road,  then 
the  presumption  arises  that  the  Are  was  caus- 
ed by  the  negligence  of  the  company;  but  no 
preenniption  arises  against  the  company  for 
setting  out  the  fire  by  reason  ftf  the  fact  that 
the  territory  burned  over  was  adjacent  ot 
near  the  line  of  the  railroad. 

It  Is  urged  by  counsel  for  the  d^endant  in 
error  that,  although  this  instruction  standing 
aloue  was  perhaps  error,  yet  the  objectionable 
features  of  the  instruction  were  cured  by  oth- 
er Instructions  of  the  court  that  stated  the  law 
correctly,  and  for  the  reason  tbat  the  defend- 
ant below  was  not  prejudiced  by  the  ^vlng  of 
this  Instructioai.  It  la  true  that  in  other  por- 
tions at  the  Instructl(ai8  the  court  hid  down 
the  law  correctly;  but  where  a  court  misdi- 
rects the  Jury  In  relation  to  an  important  mat- 
ter, and  Informs  them  that  certain  facts  ex- 
ist or  are  presumed  to  exist  that  should  be  es- 
tablished by  evidence  and  found  by  the  Jury, 
It  Is  c«talnly  prejudicial  to  the  party  against 
whom  the  facts  are  stated  to  exist  or  ja^sinn- 
ed  to  exist.  All  the  presumptions  as  to  the 
existence  of  fiicts  should  be  drawn  by  the  jury 
ftom  the  evidence. 

There  are  several  other  errors  complained 
of  by  plaintiff  In  error  In  relation  to  the  in- 
structions given  by  the  court,  and  some  that 
were  iiresented  by  the  defendant  below  and 
refused  1^  the  court,  some  of  which  were  per- 
haps error  to  give,  and  some  of  the  instruc- 
ttons  refused  should  have  been  given;  but  we 
do  not  think  the  same  errors  will  again  be 
committed  upon  a  new  trial  of  this  case,  and 
do  not  deem  them  of  sufficient  Importance  to 
be  farther  conrtdered  In  deciding  this  case, 
as  it  win  have  to  be  soit  back  tor  a  new  trial 
for  the  errors  already  pointed  out. 

The  Judgment  of  the  district  court  Is  revers- 
ed, and  the  case  remanded,  with  order  to  set 
aside  the  verdict  of  the  Jni^  and  grant  a  new 
trial.  AH  the  Judges  concurring. 


(1  Kan.  A.  590) 

MERCHANTS'  NAT.  BANK  OF  KANSAS 
CITY  T.  KOPPLIN  et  al. 

(Court  of  Appeals  of  KaosaB,  Southern  Depart- 
ment. C.  D.    Oct  23,  1895.) 

Kss  JimioATA— KniBBTBAs— Uhdividid  Hai*  ov 

HOTBL. 

1.  The  question  of  res  judicata  cannot  be 
raised  against  a  person  as  to  matters  decided 
prior  to  his  appearance  in  court. 

2.  Where  the  wife  owdh  the  undivided  one- 
half  of  an  hotd.  In  which  she  resides  with  her 
family,  and  it  is  the  only  home  her  ftimily  has, 
it  is  her  homestead,  and  ber  motion  to  diechargc 
an  attachment  upon  said  hotel,  in  an  action 
againtit  her  husband,  ie  properly  sustained,  and 
the  attaching  creditor  caauot  inquire  into  the 
good  faith  of  said  husband  in  deeding  said  home- 
stead to  her. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jact>b  Balderston,  Judge. 

Action  by  the  Merchants'  National  Bank  of 
Kansas  City  against  Otto  Kc^^ln.  Bdla 
Kopplln  filed  an  interpleader.  Frran  an  ordw 
discharging  the  attachm^t  in  the  suit,  lAaln- 
tiff  brings  erxOT.  Affirmed. 

0*Bryan  &  Gordon,  for  plaintiff  in  error. 
O.  Q.  Kcksteln  and  Wall  &  Brooks,  for  de- 
fendant  in  error. 

DENNISON,  J.  This  action  was  originally 
brought  in  the  court  ot  cwnmon  pleas  of 
Sedgwick  county,  Kan.,  by  this  plaintiff  in 
error  against  Otto  Kopplln  on  December  2S, 
1880.  An  Older  ot  attachment  Issued  at  the 
commencement  of  said  action,  and  was  levied 
upon  the  undivided  one-half  of  lots  20,  22, 
24,  and  20  on  North  Market  street.  In  the 
city  of  Widilta,  In  said  Sedgwick  county, 
Kan.,  as  the  property  of  said  Otto  K(q;>iriin. 
On  December  20,  liS)0,  Otto  K(H>pUn  filed  bis 
motion  to  dissolve  and  vacate  said  attach- 
ment, and  on  February  12,  1891,  filed  a  sup- 
plemental motion  to  discharge,  on  the  ground 
that  the  property  was  his  homestead.  Both 
these  motions  were  overruled.  On  February 
20,  1891,  Edla  Kopplin,  wife  of  Otto  Kopplln, 
obtained  leave  to  file  an  Interideader,  asking 
to  dissolve  the  attachmwit  on  the  ground 
that  the  same  was  occupied  as  a  luHnestead 
by  herself  and  husband,  and  to  have  her 
ri^ts  determined.  She  also  filed  a  motion 
to  discharge  the  attachment,  alleging  that  stae 
was  the  sole  owner  ot  the  property  bef<n« 
the  commoicement  of  jdainUfTs  action,  and 
that  she  ever  since  has  been,  and  now  is, 
the  owner  thereof.  On  April  24,  If^l,  the 
court  sustained  the  motion  of  Bdia  Ktqvplln 
to  dlscha^  said  attachment  To  the  ruling 
of  the  court  in  snstalning  said  motion,  the 
plaintiff  ocepts,  and  brings  the  case  here 
for  review.  The  plaintiff  alleges  two  as- 
slgnm^its  of  error:  (1)  The  court  erred  in 
lowing  Edla  Kopplln  to  testify,  In  her  own 
b^ialf,  that  the  property  attached  was  her 
h<Hnestead;  (2)  the  court  erred  in  sustaining 
the  motion  of  Edla  Kt^pUn  to  diss(dve  and 
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vacate  tbe  attachment  on  said  attached  prop- 
erty. 

To  sustain  the  first  BBSlgoment  of  error, 
the  plaintiff  claims  that,  because  the  court 
overruled  the  motion  of  Otto  Kopplln  to 
discharge  the  attachment,  the  question  Is 
res  Judicata.  This  poeitioa  la  not  tenable. 
Edia  Kopplln  was  not  before  the  court,  and 
her  rights  could  not  have  I>eeii  adjudicated. 
The  court  property  overruled  the  motion  of 
Otto  Kopplln  to  discharge  the  attachment  as 
to  the  real  estate  of  Bdla  Kopplln.  "It  is 
not  competent  for  a  defendant  to  move  the 
court  to  discharge  an  attachment,  or  set  aside 
a  levy  under  an  execution,  on  the  ground  that 
the  property  attached  or  levied  upon  does  not 
t>eIong  to  him,  and  It  Is  error  for  the  court 
to  sustain  such  motion."  Mitchell  v.  Skin- 
ner, 17  Kan.  563. 

In  passing  upon  the  second  assignment  of 
error,  only  one  question  needs  to  be  consid- 
ered, and  that  Is,  was  Edla  Kopplln  the  own- 
er of  the  real  estate  levied  upon?  If  she 
was,  then  the  motion  should  have  been  sus- 
tained. If  she  was  not,  the  moti<Hi  should 
have  been  overruled,  because  the  only  ground 
for  the  motion  was  that  she  was  tbe  owner 
thereof.  The  evidence  shows  that  the  lots, 
which  were  contiguous,  and  contained  less 
than  one  acre  of  laud,  were  first  deeded  to 
Otto  Kopplln  and  John  K.  Knoblaugb,  and 
on  the  20th  day  of  December,  1890,  Otto  Kop- 
plln conveyed  hia  undivided  one-half  Inter- 
est In  the  said  lots,  by  deed,  to  Edla  Kopplln, 
which  deed  was  recorded  In  the  office  of  the 
registw  of  deeds  of  Sedgwick  county,  Kan., 
on  December  22,  1800;  that,  on  tbe  said  lots 
was  an  hotel  of  about  25  rooms,  and  that  the 
said  hotel  was  run  by  Kopplln  &  Knoblaugh 
as  an  hotel  and  boarding  house,  and  was 
by  them  used  as  tlielr  place  of  residence, 
and  BO  far,  at  least,  as  Mr.  and  Mrs.  Kopplln 
were  concerned.  It  was  the  only  place  of 
residence  they  had.  It  was  the  place  where 
they  had  lived  and  reared  their  children  for 
at  least  nine  years  prior  to  the  commence- 
ment of  this  action.  The  fundamental  ques- 
tion to  be  decided  is  whether  or  not  this  Is 
the  homestead  of  Otto  and  Edla  Kopplln  and 
their  family.  If  it  Is,  the  plaintiff  has  no 
concern  as  to  whether  or  not  the  deed  from 
Otto  Kopplln  to  Edia  Kopplln  was  bona  flde. 
"The  homestead  Is  something  towards  which 
the  eye  of  the  creditor  need  never  be  turned. 
It  is  au  element  which  may  never  enter  into 
his  calculations  in  hia  effort  to  collect  his 
debt."  Monroe  v.  May.  9  Kan.,  on  page  470. 
"A  debtor  cannot  commit  a  fraud  upon  his 
creditor  by  disposing  of  his  homestead.  A 
debtor.  In  the  disposition  of  his  property,  can 
commit  a  fraud  upon  his  creditor  only  by 
disposing  of  such  of  his  property  as  the  cred- 
itor baa  a  legal  right  to  look  to  for  bis  pay." 
Illion  V.  George,  18  Kan.  253.  "A  convey- 
ance of  a  honiesteud  or  other  exempt  prop- 
erty, even  though  made  with  intent  to  de- 
fraud creditors,  vests  the  title  thereof  In  the 
grantee,  and  does  not  become  subject  to  the 


Hen  of  a  Judgment  previously  obtained  bj 
the  creditor  of  the  grantor."  Wilson  v.  Tay- 
lor, 49  Kan.  T?4,  31  Pae.  697. 

There  are  but  two  elements  which  enter 
into  the  occupancy  of  these  premises  which 
can  be  considered  to  defeat  their  homestead 
rights:  First,  the  ownership  of  only  the  un- 
divided one-half  of  it;  second,  the  character 
of  the  buildings,  and  the  uses  to  which  they 
are  put  The  first  question  has  been  set- 
tled by  oar  supreme  court  "Where  a  per- 
son owns  an  undivided  half  of  a  certain  piece 
of  land,  and  reeldefl  upon  and  occupies  the 
land  with  his  family,  he  may  acquire  a  home- 
stead interest  In  the  land,  under  the  home- 
stead exemption  laws  of  Kansas,  so  far  as 
such  interest  does  not  conflict  with  the  rights 
and  privileges  of  his  cotenant,  although  he 
owns  only  an  undivided  half  of  the  land." 
Tarrant  v.  Swabi.  15  Kan.  146.  Tbe  second 
question  has  also  been  settled  by  our  su- 
preme court,  in  Hogan  v.  Manners,  23  Kan. 
552;  Rush  v.  Cfordon,  38  Kan.  535,  16  Pac 
700;  Bebb  v.  Crowe,  39  Kan.  343,  18  Pac. 
223;  Hoffman  v.  HIU,  47  Kan.  611,  28  Pac. 
023.  The  last  case,  although  not  cited  In 
the  brief  of  either  party,  is  directly  In  itolnt 
The  buildings  upon  the  lots  claimed  as  a 
homestead  in  that  case  were,  by  the  owner 
and  his  family,  occupied  and  used  as  a  resi- 
dence and  also  as  an  hotel  and  I>oardiug 
house,  and  the  supreme  court  held  that  they 
were  exempt  as  a  homestead.  The  motion  of 
Kdia  Kopplln  to  discharge  the  attachment 
in  this  case  was  properly  sustained.  The 
Judgment  of  the  court  below  will  be  affirmed. 
All  the  Judges  concurring. 


(1  Kan.  A.  718) 

STATE  V.  SCOTT. 

(Court  of  Appeals  of  Kansas,  Soathem  Depart- 
ment. W.  D.    Nov.  7,  1895.) 
Criminal  Law— Fokmkr  Acqcittal — Evidbkcb— 

COMPKTBXCr  OP  Jl  KOK— AMESDMEST  OW  IM- 
FOKM  ATIOS— VEKIFICATION— Al'PKAl- 

1.  A  plea  of  former  acqnittal,  which  Lb  de- 
nied, may  be  rebutted  hy  evidence  that  tbe  vet^ 
diet  was  not  duly  receiyod.  Such  evidence  ia 
iiot  a  confession  and  avoidance. 

2.  TliG  issuoa  raised  by  a  plea  of  former  ac- 
quittal, answered  by  a  ecncral  diMilul,  must  be 
duliTmined  by  a  nreponderance  of  the  evidence. 

3.  A  juror  wlio  was  in  the  court  room  and 
heard  the  evidence  upon  a  plea  in  bar  la  not 
tliereby  disqualified  to  serve  as  a  jvu-or  in  the 
original  ease. 

4.  The  informntion  may  be  anieoded  in  snb- 
Btnnee  or  form,  and  may  be  positively  verified,  at 
any  time  liofnre  the  defendant  pleiidjB, 

5.  When  the  information  baa  been  verified 
by  the  county  attorney  upon  information  and  be- 
lief, as  iinivided  for  in  narapraph  2543  of  the 
Genenil  Statutes  of  1S.S9,  and  also  positively 
veritied  by  another  person,  the  tt^timony  of  wit- 
lu  sses  other  than  thoRL*  whoso  attidavits  are  filed 
by  the  county  attorney  may  be  introduced. 

(I,  Error  is  never  presumed.  Tbe  record 
must  afiirniativelv  Hhow  it  The  presumption 
iti  tlint  the  proceodinps  of  the  trial  court  are 
correct,  and  that  the  jury  was  duly  sworn. 

T.  We  cannot  any  that  the  court  below  made 
an  erroneouN  ilecision  upon  a  (luestion  that  it  has 
not  beeu  required  to  pass  upon. 
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8.  Paragraph  2533  of  the  General  Statutes 
of  1889  authorizes  the  court  to  render  judgment 
agaiast  the  defendant  for  a  rensoDable  attorney's 
fee  Id  caaes  where  he  is  couTicted  under  that  sec- 
tion. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

William  H.  Scott  was  coDTlcted  of  keeping 
a  Uquor  Dulsance,  and  appeals.  Affirmed. 

A.  J.  Hoskinson  and  H.  F.  Mason,  for  ap- 
pellant B.  £*.  Stocks  and  G.  Miller,  for 
tbe  State. 

DENNISON,  J.  This  Is  an  action  in  which 
tbe  defendant  is  charged  with  violating  par- 
agraph 2533  of  tbe  General  Statutes  of  1889. 
being  tbe  nuisance  clause  of  tbe  prohibitory 
law.  Tbe  Information  was  reriAed  by  the 
county  attorney  upon  information  and  belief, 
accompanied  by  tbe  atfldavits  of  French  Tay- 
lor, Ed  Jackson,  and  Lucena  Blake,  taken  as 
proTided  for  In  paragraph  2543,  and  filed 
Aognst  13,  1891.  On  September  25,  1894, 
upon  leave  of  court  first  obtained,  the  com- 
plaint was  positively  TCrifled  by  Henry  W. 
Grow.  Upon  tbe  trial  of  this  cause,  which 
occurred  on  February  7,  1S95,  the  defendant 
entered  a  plea  in  bar,  to  which  tbe  plaintiff 
filed  a  general  denial.  A  jniy  being  impan- 
eled to  try  said  plea,  tiiey  returned  a  verdict 
against  tbe  defendant  thereon.  Several  of  tbe 
errors  complained  of  relate  to  this  plea.  The 
defendant  relied  upon  a  former  acquittal,  and, 
to  sustain  tbe  same,  offered  tbe  first  part  of 
the  following  entry  wbidi  is  to  be  found  In 
Minute  Book  No.  3,  at  page  370,  as  kept  by 
the  clerk  of  tbe  court  of  Finney  county,  Kan., 
as  to  proceedings  had  on  November  16,  1891: 
"State  vs.  Scott  Jury,  having  agreed,  return 
into  court  the  following  verdict:  'The  State 
of  Kansas,  Finney  County— ss.:  In  the  Dis- 
trict Court.  27tb  Judldal  Distrkrt.  Tbe  State 
oC  Kansas,  Plaintiff,  vs.  W.  H.  Scott,  Defend- 
ant Verdict:  We,  the  jury  Impaneled  and 
sworn  In  the  above-entitled  action,  do  upon 
our  oaths  find  the  defendant  not  guilty.  B. 
C.  Adams,  Foreman,'  Thereupon  tbe  fore- 
man stated  that  said  verdict  was  an  error; 
ttint  be,  as  foreman,  bad  signed  the  wrong 
blank;  whereupon  a  polling  of  tbe  Jury  was 
demanded  and  made,  each  Juror  stating  that 
said  verdict  was  not  his  verdict.  Tbe  court 
thei"eupon  returned  the  Jury  for  further  con- 
sideration, and,  after  agre^ng.  It  was  brought 
to  the  bar,  and  returned  the  following  verdict: 
•State  of  Kansas,  Finney  County— ss. :  In  tbe 
District  Court,  27tb  Judicial  District  The 
State  of  Kansas,  Plaintiff,  vs.  W.  H.  Scott. 
Defendant  Verdict:  We,  the  Jury  impanel- 
ed and  sworn  in  the  above-entitled  action,  do 
upon  our  oatb  find  thp  defendant  guilty  as 
charged  in  the  Information."  It  was  admit- 
ted that  tills  entry  referred  to  this  case.  The 
plaintiff  introduced  tlie  remainder  of  the  en- 
try (being  all  after  the  verdict),  and  Intro- 
dnced  the  testimony  of  one  member  of  tbe 


Jury,  who  corroborated  tbe  facts  aet  forth  In 
the  entry. 

Tbe  defoidant  objected  to  the  Introduction 
of  this  evidence,  for  ttie  rrason  that  the  Plata- 
tiff's  answer  to  the  plea  in  bar  was  a  geneial 
denial,  and  the  evidemoe  was  a  confession 
and  .  avoidance.  This  contention  Is  not  good. 
The  defmdant  wholly  failed  to  prove  a  verdict 
of  acquittal.  Paragraph  5273  of  tbe  General 
Statutes  of  1889  provides  that  the  manner  of 
rendering  a  v^dict  In  criminal  cases  shall 
be  the  same  as  in  dvil  cases,  except  aa  other- 
wise provided  by  statute.  Paragraph  4379, 
Id.,  provides:  'Tlie  verdict  shall  be  written, 
al^d  by  the  foreman  and  read  by  the  dole 
to  the  Jury,  and  tbe  inquiry  made  whethw  It 
is  their  verdict  If  any  Juror  disagrees,  tbe 
Jury  must  be  sent  out  again;  but  if  no  dis- 
agreement be  expressed,  and  neither  party 
requires  tbe  Jury  to  be  polled,  the  verdict  is 
complete,  and  tbe  Jury  discharged  from  the 
case.  •  •  •"  Tills  paragraph  clearly  re- 
quires that  the  verdict  must  be  read  by  tbe 
clerk  to  the  Jury,  and  tlie  Inqoiry  made  wheth- 
er it  is  tbdr  verdict,  before  the  verdict  is  com- 
I^ete.  The  evidence  falls  to  show  that  this 
was  d«ie;  ther^ore,  the  defendant  fails  to 
{wove  a  comiriete  vordict  of  acquittal.  The 
plea  allesea  that  a  verdict  of  not  guilty  was 
duly  received  by  the  court,  and  entered  of 
record.  The  plaintiff's  evidence  was  to  the 
effect  tliat  it  had  not  been  duly  received,  and 
such  evidence  is  competent  under  tbe  genonl 
denial. 

The  only  other  queatlon  necessary  to  decide 
in  connection  with  tlie  plea  in  bar  is  the 
amount  of  evidence  required;  L  e.  whether 
the  Jury  shall  find  beyond  a  reasonable  doubt, 
or  by  a  Eo^wnderance  of  the  evidence.  The 
statute  provides,  "whore  ihae  is  a  reasonable 
doubt  of  his  guUt,  he  must  be  acquitted." 
The  plea  in  bar  raises  no  question  of  guilt 
The  only  question  to  be  decided  in  said  plea 
is  whether  tbe  defoidant  has  been  once  ac- 
quitted. This  is  a  question  of  fact  to  be  de- 
termined by  a  preponderance  of  tbe  evidence: 
When  the  guUt  of  the  defendant  is  In  ques- 
tion, he  is  protected  by  the  presumption  of 
innocence;  but,  when  a  former  acquittal  is 
in  question,  tbe  defendant  has  no  snch  pre- 
sumption to  aid  him.  Tbe  InstructicMis  of  tbe 
court  below  up<m  this  point  are  correct. 

The  defendant  complains  l>ecau8e  one  of  tbe 
Jurors  who  served  upon  the  Jury  wbich  con- 
victed blm  was  present  and  heard  the  testi- 
mony iq>on  the  plea  m  bar.  This  would  not 
render  sudi  Juror  incompetent.  A  person 
who  knows  of  tbe  former  craiviction  of  tbe 
defendant  Is  not  disqualified  to  sit  as  a  Juror, 
although  said  form^  conviction  shall  not  be 
referred  to  either  in  the  evidence  or  argument 

The  defendant  contends  that  the  court  erred 
in  permitting  the  Introduction  of  testimony 
not  referred  to  In  the  affidavits  filed  with  the 
information,  and  cites  tbe  cases  of  State  ▼. 
Wbisner,  35  Kan.  271,  10  Pac.  852,  and  State 
V.  Lawson,  46  Kan.  338,  25  Pac.  864,  in  sup- 
port tbereot   In  passing  upon  this  queetioni 
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we  will  also  pass  nprai  ttie  objection  to  the 
amended  rerlflcatttni  of  the  iiifonnatlon.  If 
the  posltlTO  verification  of  the  InfcamatlcHi  to 
proptf,  the  rule  laid  down  In  the  caaea  above 
cited  would  not  ajsply,  but  the  rule  laid  down 
In  State  t.  Beno.  41  Kan.  G74.  21  Pac.  803. 
would  govern.  ParagraiA  5130  of  the  Gen- 
eral Statutes  of  1889  itrovtdes  that  "an  In- 
formation may  be  amended  in  matter  of  sub- 
stance or  form  at  any  time  befwe  the  de- 
fendant pleads,  without  leave.  The  informa- 
tion may  be  amended  on  the  trial  as  to  all 
matters  of  fwm,  at  the  discretion  of  the  court, 
when  the  same  can  be  done  without  prejudice 
to  the  rights  of  the  defendant.  No  amend- 
ment shall  cause  any  delay  of  the  trial,  unless 
for  good  cause,  showa  by  aflMavIt"  This 
amendment  was  made  on  September  25, 1894. 
The  defendant  pleaded  to  the  information  on 
I<^bmary  8,  1895.  Therefore,  the  amoidment 
was  propn*.  and  the  information  was  poal- 
tlvely  verified  by  Crow.  Being  positively  ver- 
ifled,  evidence  was  properly  introduced  other 
than  that  contained  In  ''he  affidavits;  and  the 
testimony  of  Crow,  Powers,  and  Blake  was 
properly  admitted,  although  their  names  do 
not  appear  as  being  indorsed  on  the  Informa- 
tion. See  State  v.  Dickson,  6  Kan.  209. 
'  The  Instructions  given  by  the  court  have 
been  carefolly  examined,  and  they  clearly  set 
forth  the  law,  and  are  liberal  towards  the  de- 
fendant, when  examined  in  connection  with 
the  evidence.  They  do  not  bear  the  construc- 
tion sought  to  be  put  upon  them  by  the  de- 
fendant. The  substance  of  the  instructions 
asked  for  by  the  defendant,  so  far  as  they 
cturectly  stated  the  law,  was  embodied  In 
the  instructions  given  by  the  court.  No  error 
prejudicial  to  the  defendant  was  committed 
by  the  court  in  the  instructions  given  to  the 
jury,  or  in  refusing  to  give  the  InstructionB 
asked  for  by  the  defoidant. 
'  The  defentlant  claims  that  the  record  falls 
to  show  that  the  jury  were  sworn.  This  Is 
true,  except  that  the  verdict  states:  "We,  the 
jury  impaneled  and  sworn  in  the  above-enti- 
tled cause."  Query:  If  the  record  required 
an  affirmative  showing  that  the  jury  were 
sworn,  would  this  be  sufficient?  The  record 
must  affirmatively  show  error  before  we  can 
review  it.  The  presumption  is  that  the  pro- 
ceedings of  the  trial  court  are  correct,  and 
that  the  jury  was  duly  Eworn.  "Error  Is  nev- 
er presimied;  it  must  always  be  shown;  and. 
If  It  is  not  affirmatively  shown,  it  will  be  pre- 
sumed that  no  error  has  been  committed." 
Bartlett  v.  Feeney,  11  Kan.  rm.  "Error  is 
never  presumed;  on  the  contrary.  It  must  be 
affirmatively  shown;  and,  Iwfore  a  judgment 
can  be  reversed  because  of  alleged  error.  It 
must  be  affirmatively  shown  that  the  trial 
court  has  poramltted  some  material  error." 
Humphrey  v.  Collins,  23  Kan.  540.  See,  also, 
Ford  T.  Pearson,  37  Kpn.  554.  15  Pac. 
This  question  Is  ftist  raised  In  this  court,  and 
for  that  reason  cannot  he  considered  by  us. 
No  objection  or  exceirtlon  was  taken  during 
the  trial,  nor  was  the  question  raised  In  the 


motion  for  a  new  trlaL  Faragmph  5343  of 
the  Oenoal  Statutes  of  1889  permits  us  to 
review  any  decision  of  the  court  or  Intomedl' 
ate  wder  made  in  the  lovgress  of  the  case, 
when  Judgment  against  the  defendant  to  ap- 
pealed from.  The  court  made  no  errcmeous 
ruling  iqion  the  question  as  to  whether  the 
jury  were  duly  awom,  for  tbe  reason  that  it 
was  not  called  upon  to  make  any  mling  there- 
on. 

The  only  other  asalgnment  of  etrar  la  lluit 
tbe  court  rendered  Judgmoit  against  the  de- 
fendant for  $15  as  an  attorney's  fee,  when  the 
most  that  can  be  taxed  against  him  under 
paragraph  1799  to  ¥12.50.  Paragraph  2533  au- 
thorizes tbe  court  to  rmder  judgment  for  a 
reasoruble  attorney's  fee,  and  fully  authorizes 
the  Judgment  rendered. 

The  Judgment  of  the  district  court  to  affirm- 
ed.  All  the  Judges  concurring. 


(1  Kan.  A.  £70) 

CROSS  SHOE  MANUF'G  CO.  v.  GARDNER 
et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Oct  23,  1895.) 

AprEAL — Barhlsss  Erkor  —Order  op  Arrest- 
Vacating. 

1.  In  a  trial  before  the  court  noon  a  motion 
to  discharge  an  order  of  arrest,  where  there  ia 
abundant  evidence  to  prove  that  this  defendant 

was  not  a  member  of  the  finu  of  Gardner  Bros., 
the  admission  of  conversations  with  the  defend- 
ant in  which  he  stated  that  he  was  not  a  mem- 
ber of  said  firm  is  not  prejudicial  error. 

2.  The  stutiites  authorize  the  defendant  to 
apply  to  the  court  by  a  motion  to  vacate  the  or- 
der of  arrest,  and  he  may  introduce  any  proper 
testimony  to  show  that  he  was  impropeny  ar- 
rested. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 

C.  Reed,  Judge. 

Action  by  the  Cross  Shoe  Manufacturing 
Company  ngalust  George  C.  Gardner  and  H. 
B.  Gardner.  Defendants  were  arrested,  and. 
on  trial  before  the  court,  were  discharged,  and 
plahitifF  brings  error.  Affirmed. 

Campbell  &  Dyer,  for  plaintiff  in  enor. 
Adams  &  Adams,  for  defendanto  In  error. 

DENXISON,  J.  In  an  actlcm  In  the  district 
court  of  Sedgwick  county,  Kan.,  in  which  the 
Cross  Shoe  Manufacturing  Company  was  plain- 
tiff, and  George  C.  Gardner  and  H.  B.  Gard- 
ner, partners  as  Gardner  Bros.,  were  defend- 
ants, the  plaintllf  filed  an  aflidavit  against  the 
defendants  chaining  them  with  the  fraudulent 
disposition  of  their  property.  The  defendants 
were  arrested,  and  each  filed  motions  to  be 
dlseliarged  from  arrest,  because  the  all^atlMW 
In  the  affidavits  were  untrue.  This  defendant, 
H.  B.  (iai'dner,  set  up  In  his  motion  that  he 
was  not  a  member  of  the  firm  of  Gardner 
Bros,  The  motion  was  tried  before  the  court 
without  a  jmy,  and,  upon  his  finding  that  the 
said  H.  B.  Gardner  was  not  a  member  of  the 
firm  of  Garduer  Bros.,  he  sustained  the  mo- 
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tton,  and  ordered  the  discharge  of  the  said 
H.  B.  Gardner.  The  plalutill  brings  the  case 
here  for  review,  and  gpeclally  urges  two  as- 
sfgmnents  of  error:  First,  that  the  evidence 
xtpan  which  the  court  must  have  baaed  the 
flndins  that  H.  B.  Gardner  was  not  a  partus 
in  the  firm  was  incompetent;  second,  that  the 
question  whether  H.  B.  Gardner  was  a  mem- 
ber at  the  firm  of  Gardner  Bros.,  and,  as  such, 
liable  for  the  debt  sued  on,  was  an  issue  raised 
hy  the  pleadings,  and  to  be  tried,  as  other  Is- 
sues, by  the  court  and  Jury,  and  was  not  an  Is- 
sue to  be  tried  on  the  summary  proceedings 
arising  on  the  grounds  alleged  for  the  arrest 
This  defendant  introduced  In  evld^ice  George 

G.  Gardner,  who  testified  that  he  was  a  m«n- 
ber  of  the  firm  of  Gardner  Bros.,  and  that  H. 
B.  Gardner  was  not  a  member  thereof,  but 
that  two  other  brothers  and  said  Qeorge  G. 
Gardner  composed  the  said  firm  of  Gardner 
Bros.  H.  B.  Gardner  testified  that  he  was 
not  a  member  of  the  firm,  but  only  the  attor- 
ns in  fact  for  his  brother  W.  L.  Gardner. 
There  seems  to  be  abundant  evidrace  upon 
which  to  make  the  finding  that  the  said  H.  B. 
Gardner  was  not  a  partner  in  the  firm  of  said 
Gardner  Bros.  Any  testimony  that  was  ad- 
mitted as  to  conversations  with  H.  B.  Gardner 
in  which  be  denied  being  a  partner  certainly 
could  not  have  prejudiced  the  plaintiff. 

As  to  the  contention  of  the  plaintiff  that  the 
questton  of  the  partnership  and  the  liability  of 

H.  B.  Gardner  for  the  debt  sued  on  was  an  is- 
sue to  be  raised  by  the  pleadings,  and  to  be 
tried,  as  other  issues,  by  the  court  and  jury, 
and  was  not  an  Issue  to  be  tried  In  the  sum- 
mary proceedings  arising  on  the  grounds  al- 
lied for  the  arrest,  we  have  to  say  that 
oar  statutes  clearly  authorize  the  defendant  to 
apply  to  the  court  by  a  motion  to  vacate  the 
order  of  arrest;  and.  If  he  may  do  this,  he 
may  introduce  proper  testimony  to  show  that 
be  was  improperly  arrested.  The  contention 
of  the  plaintiff  would  probably  be  correct  if 
the  question  under  consideration  was  the  ren- 
dition of  a  money  judgmmt  against  the  said 
H.  B.  Gardner. 

No  error  having  been  committed,  the  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Judges  coDcurrlng. 


(1  Kan.  A.  Ul) 

ST.  LOUIS  &  S.  P.  RT.  CO.  v.  BRYAN 

FRUIT  CO. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
meot,  C.  D.    Oct.  23,  1895.) 

fkilADnro— Akksdmini^-Claim  against  Railwat 
C<»iPAJiT— Ihjuri  to  Fbsiqut— Oauaqeb 

— IHSTRDCTIONS. 

1.  A  claim  in  writing,  which  has  been  pre- 
sented to  the  railway  company,  accompanied  by  a 
letter  explaining  the  full  particulars  of  the  trans- 
action, charging  it  with  the  loss  of  50  per  cent  of 
147  boxes  of  oranges,  and  for  a  return  of  the 
freight  paid  it  thoroon,  is  sufficient  to  notify  said 
railway  company  of  a  oinim  against  it  for  dam- 
ages caused  by  the  s^ligenoe  of  said  company  in 
the  transpmrtation  of  said  granges;  Kua,  when 


said  claim  has  been  filed  before  a  jnstioe  of  the 
peace  as  a  bill  of  particulan,  the  plaintiff  may, 
upon  leave  obtainea  from  the  court,  file  an  amend- 
ed bill  of  particulars,  setting  out  said  damages 
and  negligence,  and  does  not  thereby  substan- 
tially change  the  claim  against  said  railway  com- 
pany. 

2.  Paragraph  1250  of  the  General  Statutes  of 
1889  governs  the  liability  of  the  railway  com- 
pany for  damage  in  this  case,  and  the  instruc- 
tions given  by  the  trial  court  herein  are  correct 

3.  Where  there  is  nothing  in  the  pleadings  or 
evidence  upon  which  to  base  instructions  asked 
for.  it  is  not  error  to  refuse  to  give  them. 

(SyUabos  by  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty; C.  Reed,  Judge. 

Action  by  the  Bryan  Fruit  Company 
against  the  St.  Louis  &  San  Francisco  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defoidant  brings  error.  Affirmed. 

A.  A.  Hurd  and  Bentley  &  Furgeson,  for 
plaintiff  in  error.  Btdirtnu^  &  Bausch,  fw 
defendant  In  error. 

DENNISON,  J.  This  action  was  originally 
brought  in  Justice  court  upon  the  following 
bill  of  particulars:  "Wichita,  Kansas.  Nov. 
28,  1888.  St.  Louis  &  San  Francisco  Rail- 
way Company,  bought  of  Bryan  Prult  Co., 
wholesale  fruit,  oysters,  and  produce  &  gen- 
eral commission  merchants:  147  bxs.  oranges, 
at  $2.25,— $330.75.  To  loss  on  same,  50^, 
1165.38;  freight  on  above,  at  80  lbs.  pr  box, 
5.880  lbs.,  at  .67  pr.  100  lbs,  $39.40,-?204.78. 
Car  No.  3,058  C.  S.  F.  Wichita  Claim  No. 
170.  B.  L.  Keenan,  Justice  of  the  Peace. 
Filed  June  9,  18S9.  Returned  6/24,  a.  m." 
Judgment  by  default  was  rendered  on  said 
bill  of  particulars  for  $309.25,  and  was  by 
the  defendant  appealed  to  the  district  court. 
By  leave  of  the  district  court  the  plaintiff 
filed  the  following  amended  bill  of  particu- 
lars (omitting  title):  "The  plaintiff,  the  Bry- 
an Fruit  Company,  complains  of  the  defend- 
ant, the  St.  Louis  &  San  Francisco  Railroad 
Company,  defendant,  and  says  that  defend- 
ant is  a  corporation  and  a  common  carrier, 
and  has  a  line  of  road  running  from  Nichols 
Junction  Into  the  city  of  Wichita,  Sedgwiclc 
county,  state  of  Kansas;  that  said  defend- 
ant undertook  for  hire  to  carry  a  carload  of 
fruit  for  plaintiff  from  said  Nichols  Junc- 
tion to  said  city  of  W^ichlta,  In  the  month  of 
November,  1888;  that  plaintiff  placed  In  the 
hands  of  defendant,  as  such  common  carrier, 
said  carload  of  fruit  on  the  day  and  year  last 
aforesaid,  among  which  was  74  boxes  of 
oranges,  of  the  value  of  $165.38,  which  plain- 
tiff delivered  to  defendant  in  good  condition, 
and  paid  defendant  the  sum  of  $39.40,  as 
freight,  in  consideration  of  which  defendant 
undertook  and  agreed  to  safely  carry  said 
oranges  to  said  city  of  Wichita,  and  deliver 
the  same  to  plaintiff  in  good  condition;  yet, 
nevertheless,  defendant  did  not  safely  carry 
said  oranges,  and  did  not  deliver  the  same 
to  plaintiff  in  good  condition,  but  the  de- 
fendant negligently  and  carelestdy  permit- 
ted said  oranges  to  heat  and  rot  until  the 
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same  were  worthless  to  plaintiff,  to  plalntlfTs 
damage  $204.78.  Wherefore  plaintiff  prays 
Judgment  against  defendant  for  tlie  sum  of 
$204.78,  and  interest  tliereon  at  per  au- 
nnm  from  Nov.  8th,  1888,  and  costs  of  this 
action.  Uoiirbaugii  &  Kauch,  Attorneys  for 
riaintiff.  Filed  Jan.  3/90.  C.  H.  Luling, 
Clk.,  by  Jek." 

The  defendant  moved  to  strilie  the  amend- 
ed bill  of  particulars  from  the  files,  "for  the 
reason  that  the  same  changes  the  nature  of 
the  cause  of  action,  and  is  a  different  cause 
of  action  from  that  alleged  in  the  original 
bill  of  particulars,"  which  motion  was  by 
the  court  overruled.  Trial  was  had  before  a 
.Jury  on  January  19,  1891,  who  returned  a 
verdict  against  the  defendant  of  $231,74. 

The  defendant  brings  the  case  here  for 
review,  and  In  its  brief  alleges  three  assign- 
ments of  error,  as  follows:  First  "The  court 
erred  In  overruling  defendant's  motion  to 
strike  from  the  files  the  amended  bill  of  par- 
ticulars. Second.  The  court  erred  in  its 
charge  to  the  Jury.  Third.  The  court  erred 
in  refusing  to  give  certain  instructions  ask- 
ed by  the  railway  company."  Section  139 
of  the  Code  reads  as  follows:  "The  court 
may,  before  or  after  judgment,  in  furthei'- 
imce  of  justice,  and  on  such  terms  as  may 
be  propor,  amend  any  pleading,  process  or 
proceeding  by  adding  or  striking  out  the 
name  of  any  party  or  correcting  a  mistake 
in  the  name  of  a  ijarty  or  a  mistake  in  any 
other  respect,  or  by  Inserting  other  allega- 
tions material  to  the  case,  or  conform  the 
pleadings  or  proceedings  to  the  facts  proved 
when  such  amendment  does  not  change  sub- 
stantially the  claim  or  defense;  and  when 
any  proceeding  fails  to  conform  in  any  re- 
spect to  the  provisions  of  this  Code,  tUe 
court  may  permit  the  same  to  be  made  con- 
formable thereto  by  amendment."  The  plain- 
tiff clearly  had  a  right  to  amend  Ills  bill  of 
particulars,  unless  It  substantially  changed 
his  claim.  The  claim  of  the  plaintiff  is  for 
damages  to  oranges,  caused  by  the  negli- 
gence of  tbe  defendant  while  shipping  the 
same  over  its  line  of  road. 

Tlie  question  to  be  determined  in  consider- 
ing this  point  la  whether  the  main  facts  con- 
stituting the  cause  of  action  are  so  stated  that 
the  defendant  is  clearly  Informed  of  the  na- 
ture of  the  claim  against  It,  and  is  not  misled 
into  supposing  that  It  will  be  required  to 
make  a  defense  upwi  one  cause  of  action,  or 
one  transaction,  and  by  the  amuudinent  Is  re- 
(juired  to  defend  as  ogjiinst  another  cause  of 
action,  or  auother  ti"aus<ictiou.  "A  bill  of 
pai-tlculars  need  not  he  drawn  with  the  same 
fullness  and  precision  as  the  petition.  It  is 
sufficient  if  the  main  facts  are  stated  in  a 
general  way.  so  that  tlie  dcfendiiut  is  not 
misled,  but  clearly  informed  of  tlie  nature  of 
the  claim  against  him."  Lobenstein  v.  Mc- 
(Jraw,  11  Kan.  (!45.  "It  must  be  remembei-ed 
that  the  plt-iidtngs  in  a  justice  court  are  not  to 
be  subjecteti  to  the  sanic  strictness  of  con- 
struction as  those  in  the  u^imv  couits;  •  •  • 


so  that,  if  the  essential  facts  are  stated  In  such 
a  way  that  the  defendant  cannot  be  misled 
as  to  the  real  nature  of  the  claim  against  him, 
the  bill  must  be  taken  as  sufficient."  Railway 
Co.  V.  Brown,  14  Kan.  557.  In  the  case  at 
bar  tbe  defendant  could  not  have  been  misled 
as  to  the  nature  of  the  claim  set  fc^h  In  tlie 
bill  of  particulars.  It  appears  that  after  the 
receipt  of  the  shipment  of  oranges,  and  on 
November  20.  1888,  the  Biyan  Fruit  Company 
made  out  a  bill  against  the  railway  company, 
and  it  was  probably  made  out  on  one  o£  th^ 
bill  heads,  and  It  contains  tbe  words  "Bought 
of  Bryan  Fruit  Ca,"  and  it  clearly  states  to 
said  railway  company  that  there  was  a  loss 
of  50%  on  147  boxes  of  oranges,  at  $2.25  a 
box,  and  the  freight,  at  80  Itis.  per  box,  or 
5,880  lbs.  at  67  cts.  per  100  lbs.  The  evidence 
discloses  the  fact  that  this  claim  was  pre- 
sented to  the  railway  company,  and  accom- 
panied by  the  following  letter:  "Office  of 
Bryan  Fruit  Company,  Wholesale  Fruit,  Oys- 
ters &  Produce,  and  Greneral  Conunlsslon  Mer- 
chants. Wichita,  Kans.,  Nov.  20, 1888.  Wich- 
ita Claim  No.  170.  Mr.  C.  R.  Gray,  Com! 
Agent  Frisco  Ry.,  City—Dear  Sir:  Inclosed 
we  hand  you  our  claim  No.  3  for  damage  on 
147  boxes  oranges  shipped  with  bananas  In 
C.  S.  L.  car  No.  3,058  from  New  Orleans  No- 
vember 5th,  and  delayed  by  snowstwiu  on 
Frisco  B'y  from  Novemb^  8th  till  November 
12th,  said  damage  being  caused  delay. 
There  was  a  man  In  charge  of  car  from 
Springfield  to  Wichita,  who  did  all  in  his 
power  to  keep  fruit  from  decaying,  but  It  was 
impossible  to  ventilate  car  sufficiently  to  save 
oranges  for  such  a  length  of  time,  without 
causing  a  total  loss  of  the  bananas  by  chilling. 
The  man  would  have  gotten  the  car  through 
witliout  loss  If  the  delay  had  not  occurred. 
The  car  was  Inspected  thoroughly  here  upon 
its  arrival  by  your  representative,  Mr.  Mills. 
Kindly  hurry  the  adjustment  of  the  claim,  and 
oblige,  Youi-8  very  truly.  The  Bryan  Fnilt 
Company.  (B.)  $204.78.  Commercial  Of- 
fice. Nov.  29,  1888.  St.  L.  &  S.  F.  Ry.,  Wich- 
ita, Kan."  This  bill  seems  to  have  been  filed 
by  the  railway  company  as  Wichita  claim  No. 
170,  and  the  payment  refused.  The  same  bill, 
whicli  was  presented  to  the  railway  company, 
and  payment  thereof  refused,  was  by  them  re- 
turned to  said  Bryan  Fruit  Company,  and 
was  by  said  Bryan  Fruit  ComiKiny  filed  be- 
fore the  justice  of  the  peace  as  its  bill  of  par- 
ticulars. This  bill  of  pm'ticulars  seems  to  be 
veiy  much  like  the  one  filed  before  the  justice 
of  the  peace  in  tlie  case  of  Lobensteln  v.  Mc- 
Graw,  11  Kan.  648,  which  is  as  follows: 
"Leavenworth,  Kansas.  W.  C.  Lobensteiu  to 
Patrick  McGriiw,  Dr.  To  damages  sustained 
by  allowing  a  large  pile  of  buffalo  hides,  es- 
Ijoseil  on  the  said  I.obcnstein's  lot,  on  the 
uorthi'ast  conier  of  Choctaw  and  Tliird  streets, 
in  Leavenworth  city,  oa  the  Oth  day  of  June, 
1871!,  tliereliy  causing  the  said  McGraw's 
liorse  to  run  off,  and  thereby  damaging  said 
horse  and  said  McGraw's  buggy  to  the  amount 
of  one  hundred  dollars."    lu  commeutlDg  on 
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said  bill  of  parUctOars,  Mr.  JTuatioe  Brew«r  In 
hia  optaion  says:  "It  I«  atrt  to  be  expected 
tbat  a  bill  of  particulara  will  be  drawn  with 
the  same  fullness  and  precision  as  a  petition. 
Mutdi  the  business  In  Justice  court  Is  done 
by  the  parties  themselres,  and  not  through  the 
taiBtrnmentallty  of  attorneys.  It  is  well  that 
this  la  BO,  for  thus  a  conrenient,  expeditious* 
and  ch^p  method  of  settling  minor  disputes 
and  collecting  small  accounts  Is  furnished  to 
alL  The  Justices  tbemsdves  are  selected,  not 
on  account  of  tbelr  legal  knowledge,  but  be^ 
cause  of  their  good  common  sense.  The  chief 
value  of  these  tribunals,  to  the  poora:  classes 
at  least,  would  be  lost  If  the  rules  of  pleading 
in  them  were  made  so  technical  and  difficult 
that  the  serricee  of  an  attorney  were  made 
necessary  In  every  case.  In  the  case  befwe 
US  thtfe  Is  no  possibility  that  the  defendant 
was  misled  by  the  bill  of  particulars,  or  that 
he  failed  to  understand  fully  the  nature  of  the 
claim  against  him.  The  court,  therefore,  did 
not  err  in  holding  It  to  be  sufficient"  See, 
also,  Bogle  v.  Gordui,  38  Kan.  31, 17  Pac.  SS7. 
The  defendant  in  the  case  at  bar  must  have 
known  the  exact  nature  of  the  claim  made 
against  It,  was  not  misled  in  any  way.  and 
was  oiabled  to  prepare  tot  a  defense  against 
the  exact  claim  set  out  In  the  amended  bill 
of  particulars.  It  knew  that  the  first  claim 
was  for  damages  by  reason  of  the  loss  of 
oranges,  and  that  there  was  no  claim  that  it 
had  purchased  any  oranges  from  the  Bryan 
Fruit  Company;  therefore,  the  nature  of  the 
cause  of  action  was  not  substantially  changed, 
substantial  Justice  baa  been  done,  and  the 
court  below  did  not  err  in  refusing  to  strike 
the  amended  bill  of  particulars  from  the  flies. 

The  second  asdgnment  of  error,  which  is  to 
the  Instructitms  given  by  the  court,  relates  to 
the  question  of  negligence  of  the  railway  com- 
pany, and  the  plaintiff  in  error  cites  numerous 
authorities  as  to  the  liability  of  common  car- 
riers. All  of  them,  however,  are  from  the 
decisions  of  other  states.  Tlie  liability  of 
railroads  ioc  damages  in  this  state  is  laid 
down  In  paragraph  1^  of  the  General  Stat- 
utes of  1880,  which  is  OB  follows:  "That  rail- 
roads In  this  state  shall  be  liable  for  all  dam- 
ages done  to  person  or  property,  when  done 
In  conseQuence  of  any  neglect  on  the  part  of 
the  railroad  companies."  We  have  carefully 
examined  all  the  Instmctlona  given,  oa  well  as 
the  pleadings  and  evidence,  and,  applying  the 
above  statute  to  them,  we  find  no  error  was 
committed  by  the  court  below  in  giving  said 
instructions. 

The  third  assignment  of  error,  which  is  in 
refusing  to  give  the  instructions  asked  for  by 
the  railway  company,  is  based  upon  the  ques- 
tion of  the  negligence  of  the  plaintiff.  The 
evidence  shows  that  the  bookkeeper  of  the 
Btyan  Fruit  Company  went  to  Springfield, 
Mo.,  to  meet  the  car  of  fruit,  that  he  exam- 
ined the  car  from  time  to  time,  and  ascertain- 
ed its  temperature  by  meims  of  a  tlicrmome- 
ter,  and  that  he  suggested  to  the  conductor 
that  the  car  should  be  sent  to  2(eodo8ha,  and 


put  Into  the  roundhouse,  where  the  ventllatxmi 
conld  be  used  and  the  fruit  saved.  There  is  no 
evidence  that  the  frolt  was  In  his  possession, 
or  Tinder  bis  control;  neither  is  there  any  evi- 
dence as  to  wiiy  he  vras  sent  to  meet  the  fruit. 
For  all  tbat  ai^ears  to  the  contrary,  he  paid  his 
fare,  both  going  and  coming,  and  might  have 
been  sent  for  the  sole  purpose  of  ascertaining 
whether  there  was  any  negligence  on  the  part 
of  the  railway  company  in  transporting  and 
caring  for  said  fruit.  There  was  nothing  up- 
on which  to  base  instructions  as  to  the  negli- 
gence of  the  plaintiff,  and  hence  It  was  not 
error  to  refuse  to  give  said  instructions.  The 
Judgment  of  the  district  court  will  be  affirmed. 
All  the  Judges  concurring. 


OKBn.A.IW 

OHIGA.GO,  K.  *  W.  BY.  CO,  T.  TOOTBN. 

(Coart  of  Appeals  of  Kansas,  Bontbem  D^iart* 
ment,  C.  D.    Oct  2S,  1S8B.) 

PlBABISGS  —  BTBIKt!tO  OUT  AMBITDMBirT  —  RAIL- 
ROAD OOKPAinBS— lilABILITT  FOH  KlULIHO  AkI* 
HALS— AOTIOH  yOK  DaHAOBS  — SOTriOISKOT  OI 
BVIDRNOE. 

1.  It  IB  not  error  for  the  trial  court  to  over- 
rule a  motion  to  strike  an  amended  petition  from 
the  flies,  which  was  filed  by  leave  of  court,  but 
oat  of  time.  wh«i  the  original  petition  sufficient- 
ly states  the  cause  of  action  sued  lapan,  wtiich  is 
not  changed  by  any  of  the  allegations  in  the 
amended  petition,  when  it  further  appears  that 
the  motion  to  strike  from  the  files  was  not  based 
upon  the  ground  tbat  said  amended  petition  was 
filed  out  of  time. 

2.  Chapter  94,  Lews  1874,  is  a  stringent 
one,  and  he  who  would  avail  himself  of  its  ben- 
efits must  tiring  himself  clearly  within  its  terms; 
and  to  suataiQ  an  action,  under  said  statute, 
against  a  railroad  company  for  the  killing  of 
stock,  there  must  be  proof  of  a  demand,  In  accord- 
ance with  the  provisions  of  section  2  of  said  act. 

3.  Where  a  raUroad  company  Is  constructing 
a  line  of  road,  and  has  completed  the  aame  for  a 
considerable  distance,  and  is  running  Its  engines 
and  cars  over  the  portion  which  is  completed,  for 
the  purpose  of  carrying  material  for  tne  further 
construction  of  the  road,  such  railroad  compEiay  is 
operiiting  its  road,  within  the  meaning  of  chapter 
94,  La«-a  1874. 

4.  Where  an  action  is  brought  under  chapter 
94,  Laws  1874,  for  the  value  of  a  team  of  horses 
alleged  to  have  Iteen  killed  by  a  railroad  company 
while  operating  its  line  of  road,  and  the  court  in- 
BtructB  the  jury,  m  the  trial  of  said  cause,  that 
if  said  road  was  not  fenced,  and  said  team  of 
horses  waB  killed  by  the  said  railroad  company 
while  operating  its  said  road,  and  proper  demand 
was  made  tipon  said  company  before  the  com- 
mencement of  the  action,  then  plaintiff  was  en- 
titled to  recover,  unless  it  apneared  from  tiie 
evidence  that  said  plaintiff,  or  tne  person  haviog 
charge  of  said  team  of  horses  for  him.  was  guilty 
of  a  want  of  ordinary  care,  hut  for  which  the  ac- 
cident would  not  have  happened,  and  the  evi- 
dence shows  and  the  jury  nud  that  the  person 
having  charge  of  said  team  for  the  plaintiff  was 
(niilty  of  such  wsnt  of  ordinnry  care,  held,  the 
defendant  was  entitled  to  a  judgment  upon  such 
lindingB.  under  the  instructions  of  the  court,  and 
it  waH  error  for  the  co\u±  to  overrule  a  motion  of 
the  defendant  to  that  effect 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingman  county; 
L.  Howk.  Judge. 

Action  by  T.  It.  Totten  against  the  Chicago, 
Kansas  &  Western  Railway  Company.  Plain- 
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tiff  bad  judgment,  and  defendant  brings  error. 
Revepsed. 

A.  A.  Hard,  O.  J.  Wood,  and  W.  Uttiefleld, 
tor  plaintiff  lu  error.  D.  H.  Martin,  for  de- 
fendant In  emnr. 

OOLE,  J.  T.  R.  Totten  brought  his  action 
In  the  district  court  of  Reno  county  against 
the  Chicago,  Kansas  &  Western  Railway  Com- 
pany for  damages  arising  out  of  the  alleged 
killing  by  said  company  of  a  span  of  horses 
and  the  destruction  of  a  wagon  on  the  line  of 
road  of  said  company.  Some  time  after  the 
fillip  of  the  original  petition  in  said  action, 
an  amended  petition  was  filed  by  leave  of  the 
court,  but  without  notice  to  the  railroad  com- 
pany, and  the  overruling  by  the  court  of  a  mo- 
tion filed  by  the  company  to  strike  said  amend- 
ed petition  from  the  flies  is  alleged  as  the  first 
error  in  the  case.  The  grounds  ut>on  which 
Bald  motion  was  made  were— First,  that  the 
facta  stated  In  the  amended  petition  were  an 
enlo^meut  upon  those  stated  In  the  original 
petition,  to  the  extent  of  changing  a  common- 
law  action  to  a  statutory  action;  second,  that 
said  amended  petition  stated  a  cause  of  action 
not  alleged  lu  the  original  petition,  and  chan- 
ged substantially  the  cause  of  action;  third, 
that  two  causes  of  action  were  joined  in  one 
count;  and,  fourth,  that  the  statutory  action 
sought  to  be  set  up  In  the  amended  petition 
was  leaned  by  tbe  statute  of  limitation  at  the 
time  It  was  filed.  We  have  examined  both  the 
original  and  the  amended  petitions,  and  are  of 
the  opinion  that  the  ruling  of  the  court  In  this 
regard  was  correct.  The  or^nal  petition  al- 
leged that  the  defendant  was  a  railroad  com- 
pany, and  a  corporation  owning  and  operating 
a  line  of  lallroad  through  Reno  county,  in  the 
state  of  Kansas;  that  the  plaintiff  was  the 
owner  of  a  span  of  horses,  describing  them,  of 
the  value  of  ?400,  and  a  spring  wagon  of  the 
value  of  $80;  that  said  team  of  horses,  hitched 
to  sold  wagon,  escaped  from  plaintiff  without 
any  want  of  care  on  his  part,  and  tliat,  while 
they  were  thiw  out  of  the  custody  of  the  plain- 
tiff, they  went  upon  the  railroad  track  and 
right  of  way  of  tbe  defendant;  that  the  de- 
fendant, for  the  purpose  of  operating  Its  rail- 
road, had  caused  a  bridge  to  be  erected  over 
a  draw  about  two  miles  west  of  Plevna,  and 
that  the  horses,  wltli  said  wagon,  wandered 
upon  said  bridge,  which  was  an  ordinary  rail- 
road bridge;  and  tliat  while  said  defendant 
w*a8  operating  said  railroad,  and  moving  one 
of  its  trains  over  the  same,  the  horses  were 
killed  and  the  wagon  destroyed  by  the  engine, 
cars,  and  train  of  tbe  defendant.  It  further 
alleges  that  the  defendant  had  failed  to  inclose 
Its  right  of  way  with  good  and  lawful  fence; 
that  the  team  wandered  upon  the  track  and 
hridKC  and  were  so  killed  in  the  operation  of 
Raid  road,  by  reason  of  the  failure  of  the  rail- 
road company  to  so  Inclose  Ita  right  of  way, 
track,  etc.;  that  said  horses  were  not  kllletl  at 
or  near  any  public  road  or  crossing;  that  plain- 
tiff, more  than  30  days  before  filing  of  said 
petition,  had  demanded  payment  of  the  defend- 


ant for  the  value  of  Bald  team;  and  tbe  said 
petition  cloeed  with  prayer  fOr  Judgment  for 
damages,  attorneys'  fees,  Interest,  and  costs  of 
suit. 

We  fall  to  see  that  there  was  anythli^  lack- 
ing In  tbe  original  petition  necessary  to  state 
a  cause  of  action  under  the  statute,  w  that 
the  facts  stated  In  tbe  amended  petition  in  any 
maimer  changed  tbe  nature  of  the  cause  of  ac- 
tion; and,  while  the  original,  as  well  as  the 
amended,  petition  sought  to  recover  damages 
for  destruction  of  the  wagon,  which  is  not  per- 
mitted under  the  act  of  1874,  the  plaintiff  hi 
error  was  in  no  way  injured  thereby,  because 
In  the  final  determination  of  this  case  the  dam- 
age, so  far  as  the  wagon  was  concerned,  was 
stricken  out  by  order  of  the  court.  It  Is  true 
the  amended  petition  was  filed  out  of  time,  and 
without  notice,  but  that  was  not  one  of  the 
reasons  urged  In  the  trial  court  for  striking  the 
same  from  tbe  file. 

The  second  ruling  complained  of  is  the  over- 
ruling of  the  demurrer  to  the  evidence  of  plain- 
tiff below.  It  appears  that  the  son  of  the 
plaintiff  below  started  with  the  team  in  ques- 
tion on  the  afternoon  of  Sunday,  June  27, 1886, 
for  the  purpose  of  conveying  a  minister  from 
Hutchinson  to  Plevna,  to  fill  an  engagement; 
that  they  reached  Plevna  in  safety,  and,  after 
the  church  service  had  closed,  the  minister  and 
young  Totten  started  with  the  team  and  wagon 
uiMjn  their  return  trip  to  Hutchinson,  and,  after 
driving  a  short  distance,  stopped  at  the  boase 
of  Mr.  Snyder,  for  the  purpose  of  watering  the 
team.  Tiie  team  and  wagon  were  In  the  care 
of  young  Totten,  and  were  so  placed  in  his 
care  by  the  plaintiff  below.  The  evidence  Is 
conBIctIng  as  to  Just  how  the  team  escaped, 
but  it  Is  certain,  and  the  Jury  so  found  in  an- 
swer to  special  questions,  that  It  was  throti^h 
lack  of  proper  care  upon  the  part  of  either 
young  Totten  or  the  iniulater.  In  whose  charge 
he  claims  he  left  the  team  while  he  was  going 
after  the  water.  Certain  It  Is  that  the  team 
ran  ai^-ay  with  the  wagon,  and  that  no  person 
had  charge  of  them  when  they  started,  and 
that  they  had  not  been  tied,  or  in  any  manner 
secured;  and  It  Is  also  certain,  from  all  the 
evidence,  that  this  was  a  young  and  spirited 
team.  It  was  in  the  night  when  they  es- 
caped, and  they  wandered  about  the  prairie 
and  upon  the  right  of  way  and  track  of  the 
railroad  company,  and  finally  upon  a  railroad 
bridge  over  a  draw,  below  which  they  were 
found  next  morning,  one  of  them  dead,  and 
the  other  so  seriously  injured  as  to  necessitate 
its  being  immediately  killed.  At  the  time  of 
the  acddent,  the  line  upon  which  the  accident 
lieppeued  was  in  piwess  of  construction,  and 
had  reached  a  point  a  few  miles  west  of  Plev- 
na. No  passenger  or  freight  trains  were  be- 
ing ran  over  the  road,  but  a  constractlon  train 
left  Hutchinson  in  the  morning  for  the  end 
of  the  line,  and  returned  at  night  No  fences 
had  been  built  by  the  defendant  company  aloug 
any  part  of  that  portion  of  the  line  which  had 
been  constrncted.  To  sustain  his  cause  of  ac- 
tion, the  plaintiff  offered  first  the  testimony  of 
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Mr.  TandeTeer,  one  of  his  attorneys,  who  tes- 
tified that  some  time  in  June.  1S86,  be  had 
been  atfendtDg  court  In  Staflford  county,  re- 
tiiming  on  Saturday  nlgbt,  to  the  best  of  bis 
recollection,  arriving  at  Hutcliiusou  on  Sunday 
morning.  He  took  passage  witb  his  wife  up- 
on tbis  construction  train,  and,  about  midway 
between  Stafford  and  Hutchinson,  he  testified 
tbat  tbere  was  a  sudden  Jar  of  the  train,  by 
which  he  was  thrown  forward  in  bis  seat;  that 
the  train  slowed  down  and  stopi>ed;  that  be 
did  not  get  out  or  malte  any  investigation,  but 
he  was  permitted  to  testify,  over  objection, 
that  a  report  was  made  In  tbe  car  tbat  night 
that  some  stock  bad  lieen  killed,  but  as  to 
who  made  tbe  report,~whether  it  was  from 
the  trainmen  or  some  other  person,— be  was 
unable  to  say.  He  furthar  testified  that,  with- 
in a  day  or  two  after  this  occurrence,  be  learn- 
ed of  the  accident  to  the  team  In  question.  It 
is  difiicult  to  detenulne  for  Just  what  purpose 
this  testimony  was  offered,  unless  It  was  to 
show  that  the  road  was  in  (^ration,  for  the 
reason  tbat  passengers  were  bdng  carried  up- 
on tlds  construction  train.  Certain  It  is  tbat 
whatever  caused  the  Jar  to  the  train  tbe  night 
which  be  testifies  to  could  not  have  been  con- 
nected in  any  way  with  the  team  in  question, 
for,  if  be  heard  of  the  accident  to  this  team 
wltbln  a  day  or  two,  then  be  must  have  come 
to  Hutchinson  on  the  Saturday  night  before 
the  accident  to  the  team  happened,  and,  as 
the  team  did  not  start  from  Hutchinson  untU 
Sunday  afternoon,  and  did  not  escape  until 
Sunday  night,  any  testimony  which  he  gave 
with  regard  to  what  happened  while  he  was 
upon  the  train  would  liave  no  beating  whatev- 
er  upon  this  case.  Its  admission  was  errone- 
0U8,  for  the  only  knowledge  the  witness  claim- 
ed to  have  of  what  caused  the  Jar  to  the  train 
was  the  statement  of  parties  upon  tbe  train, 
urtiom  the  witness  frankly  admitted  might  have 
been  passengers,  and  the  testhnony  was  there- 
fore clearly  hearsay.  We  do  not  agree  with 
counsel  for  the  plaintiff  in  error,  however,  that 
they  were  prejudiced  by  tbis  testimony,  as 
there  was  further  and  abundant  testimony  go- 
ing to  show  that  the  horses  were  found  in  the 
immediate  vieiolty  of  the  bridge,  and  tbat  thei-e 
were  marks  upon  tbe  bridge  indicating  that 
this  was  the  point  at  which  they  bad  been 
injured,  and,  when  token  in  connection  with 
the  testimony  tbat  a  train  ran  over  tbe  track 
tbat  night,  we  think  was  sufficient,  under  the 
declston  In  Railway  Co.  v.  Harris,  28  Kan. 
747,  to  submit  tbe  question  to  the  Jury  as  to 
the  manner  in  which  the  injury  occurred.  In 
addition  to  tbe  testimony  of  Mr.  Vandeveer, 
the  plataitiff  himself  was  sworn,  and  testified, 
In  subBtance,  to  tbe  ownership  and  value  of 
the  team,  to  the  time  and  manner  of  their 
leavliv  Hutchinson,  to  tbe  place  where,  and 
the  condition  ia  whlcb.  they  were  found  on 
Monday  morning,  to  the  appearance  of  the 
bridge,  as  to  marics  and  blood  being  visible 
ttiereon,  to  the  direction  In  which  the  team 
seemed  to  have  come,  as  Indicated  by  the  hoof 
and  iragon  tracks,  and  then,  to  complete  ■ 


Ifrlma  facie  case,  offered  certain  evidence  with 
i-egard  to  a  demand  having  been  made  by  him 
upon  the  defendant  company  for  the  vaine  of 
tbe  stock  killed.  His  evidence,  so  far  as  It  re- 
lates to  the  demand,— and  this  was  all  the  evi- 
dence upon  that  subject,— showed  that  he  hand- 
ed to  one  J.  H.  Sheeley,  who  be  said  was 
agent  of  the  railroad  company  at  Plevna,  a 
written  demand.  Plaintiff  hi  error  claims  that 
this  proof  of  demand  was  not  sufficient,  first, 
for  tbe  reason  that  It  claims  the  evidence  dia* 
closes  tliat  the  pai^er  Introduced  containing  the 
demand  was  shown  to  be  a  copy,  and  not  the 
original,  and  that  no  ground  was  laid  for  tbe 
introduction  of  the  copy.  The  paper  does  not 
appear  in  the  record,  and  the  evidence  Is 
not  clear  as  to  which  was  introduced,— the 
original  or  the  copy,— and  we  therefore  agree 
with  tbe  position  ct  the  defendant  in  error 
tiiat  It  must  be  presumed  to  have  been  suffi- 
cient in  form,  and  pn^terly  admitted.  But  this 
does  not  answer  the  second  objection  made  by 
tbe  plaintiff  in  error,  viz.  tbat  the  evidence 
does  not  show  tbat  service  of  tbis  notice  was 
made  upon  such  an  agent  of  the  defendant 
company  as  the  statute  prescribes  must  be 
served  with  a  notice  of  this  characto-.  Para- 
graph 1234.  tien.  St.  ISiHi,  being  section  3,  c. 
94^  Act  1874,  is  as  follo^^-s:  "The  demand  men- 
tioned in  section  two  of  tbis  act  may  be  made 
of  any  ticket  agent  or  station  agent  of  such 
railroad  company  or  corporation  or  the  assignee 
or  lessee  thereof." 

Defendant  in  error  contends  that,  because 
tbe  proof  showed  that  Sheeley  was  an  agent 
of  the  railroad  company  at  Plevna,  and  tiiat 
Plevna  was  a  station  of  the  railroad  line, 
tbat  the  Jury  had  a  right  to  presume  tbat  he 
was  station  or  ticket  agent;  but  we  think 
that  In  this  poslti<Mi  he  is  In  error.  In  pass- 
ing upon  this  question  of  demand  in  the 
cose  of  Bailway  Co.  v.  Ball,  19  Kan.  535,  the 
supreme  court.  In  an  opinion  written  by 
Brewer,  J.,  say:  **The  statute  is  a  stringent 
one,  and  imposes  new  burdens  upon  railroad 
corporations;  and  he  who  would  avail  him- 
self of  its  benefits  ought  to  bring  himself 
clearly  within  its  terms."  And  In  the  case 
of  Railway  Co.  v.  Kinman,  49  Kan.  627.  31 
Pac.  120,  demand  was  made  upon  one  who 
represented  himself  to  be  an  agent  for  the 
company,  and  in  imsslng  upon  the  question 
of  demand  the  court  In  that  case  say:  "Tb» 
first  question  above  quoted  was  to  ascertain 
whether  tbe  witness  ever  had  a  conversation 
with  the  station  agent,  claim  agent,  or  any 
of  the  agents  of  the  defendant,  about  the 
killing  of  the  stock.  The  wltnesa  answered 
that  he  bad.  But  what  kind  of  an  agent  did 
be  have  the  conversation  with?  •  »  • 
Without  proof  of  a  proper  demand  upon  a 
pn^r  agent  of  tbe  company,  tbe  plaintiff 
cannot  maintain  bis  action,"  Under  these 
decisions  we  think  the  evidence  was  not 
such  as  met  the  requirements  of  tbe  statute. 

Plaintiff  in  error  further  urges  tbat,  as 
there  were  certain  affirmative  defenses  set 
forth  In  the  answer  filed  by  tbe  railroad 


Digitized  by  Google 


272 


PACIFIC  REPORTER,  Vol.  42. 


(Kan. 


company,  and  no  reply  seems  to  bare  been 
filed  In  the  case,  these  arennenta  must  be 
admitted  to  be  true,  and  that  they  were  Buch 
as  entitled  it  to  inslat  that  the  demurrer  to 
the  evidence  must  be  sustained,  because 
these  defenses  were  not  put  In  Issue;  but, 
as  the  defendant  lu  error  contends,  this  case 
was  tried  upon  the  theory  that  a  reply  had 
been  filed,  and  the  objection  now  urged  was 
not  presented  to  the  trial  court,  and.  as  the 
case  must  be  tried  upon  the  same  theory  In 
this  court  as  in  the  court  below,  we  think 
the  position  of  the  plaintiff  In  error  Is  not 
well  taken,  but  for  the  failure  of  proof  in 
regard  to  demand,  the  demurrer  to  the  evi- 
dence should  have  been  sustained. 

For  the  third  ground  of  error  It  Is  contend- 
ed that  the  rerdlet  of  the  Jury  should  hare 
been  In  favor  of  the  defendant  upon  all  the 
testimony  Introduced  In  the  case,  first,  upon 
the  ground  that  there  was  no  direct  proof 
that  the  railroad,  at  the  time  of  the  alleged 
killing  of  the  horses,  was  being  operated. 
,TTnder  this  head  the  counsel  argues  that,  as 
the  road  was  simply  in  process  of  construe- 
itlon,  it  was  not  being  operated,  within  the 
meaning  of  the  act  of  1874,  and  that  a  rea- 
Bonable  time  should  1>e  given  a  railroad  com- 
ipany  to  construct  Its  fences  after  the  com- 
lotion  of  its  line  of  road.  The  act  of  1874 
was  enacted  for  the  purpose  of  permitting 
a  recovery  for  Injuries  to  stock  inflicted  by 
the  railroad  company,  whether  by  reason  of 
inegUgence  or  not,  while  operating  their 
roads,  unless  such  road  is  inclosed  with  a 
legal  fence;  that  Is,  to  give  compensation 
when  the  road  is  not  fenced  for  injuries  to 
stock  from  the  engines  and  cars  of  a  rail- 
road company,  which  move  swiftly  and  with 
1  great  force  along  the  line  of  their  track,  and 
which  are  therefore  not  easily  avoided  by 
the  stock  permitted  to  come  upon  the  track 
by  reason  of  the  lack  of  the  Inclosure  named 
in  the  statute.  Now,  "operating"  means 
"acting,"  "exerting  gome  agmcy  or  power"; 
and  while  the  term  "operating,"  when  used 
with  respect  to  a  railroad,  may  have  come 
to  possess  a  distinctive  meaning,  yet  It 
would  seen  that  a  fair  construction  of  the 
statute  would  be  that,  T\  henever  a  railroad 
company  nm  their  engines  and  cars  upon  their 
line  of  road,  they  are  operating  It.  If  they 
use  It  for  puriwses  of  general  trafllc,  then  it 
may  be  said  to  be  in  full  operation,  and  if, 
when  part  of  the  road  is  built,  trains  are  be- 
ing nm  over  that  portion  of  the  road,  con- 
veying matei-Ial  for  the  extension  of  the  line, 
still  It  may  very  consistently  be  said  that  i 
the  portion  of  the  line  built  Is  being  operated  , 
for  construction  purposes.  In  either  event 
the  company  would  be  operating  their  road. 
It  would  seem  that  a  reasonable  time  should 
be  allowed  for  the  building  of  fences,  but 
what  that  reasonable  time  Is  would  depend 
In  nearly  all  Instances  upon  the  circum- 
stances of  the  particular  case.  It  can  hard- 
ly be  claimed  that  a  railroad  company,  under 
tbis  statute  ought  to  be  permitted  to  con- 


struct an  entire  line  of  road,  covering  a  great 
many  miles,  before  proceeding  to  fence  the 
same,  and  be  granted  Immunity  for  that 
reason.  Our  view  would  be  that  where,  as 
in  this  case,  a  line  of  road  had  been  built 
from  the  city  of  Hutchinson,  in  Reno  county, 
to  a  point  as  far  west  as  MaxvlUe,  in  Staf- 
ford county,  and  no  fence  had  been  built,  an 
action  could  have  been  maintained  under 
the  act  of  1874.  We  are  therefore  of  the 
opinion  that  the  first  reason  urged  under 
this  assignment  of  error  Is  not  good. 

The  second  reason  urged  is  that,  under  the 
evidence  and  the  special  flndlugs.  the  ver- 
dict should  have  been  for  the  defendant  In 
this  case  In  the  court  below.  As  we  have 
before  stated,  this  case  must  be  tried  upon 
the  same  theory  on  which  it  was  tried  in  the 
lower  court,  and  It  clearly  appears  from  the 
record  in  the  case,  Including  the  Instructions 
of  the  court  to  the  jury,  that  in  the  lower 
court  the  theory  upon  which  this  case  was 
tried  was  that.  If  the  horses  entered  upon  de- 
fendant's track  and  bridge  by  reason  of  Its 
failure  to  Inclose  the  same,  as  required  by 
law,  and  were  killed  by  defendant's  engine 
and  cars  used  In  operating  Its  road,  and  If 
proper  demand  had  been  made,  the  plaintiff 
was  entitled  to  recover,  nnlras  It  appeared 
from  the  evidence  that  the  plaintiff,  or  one 
who  had  management  and  [rassesslon  of  the 
horses  under  him,  failed  to  exercise  ordinary 
care,  prudence,  and  forethought,  the  lack  of 
which  contributed  directly  to  produce  the  re- 
sult which  is  complained  of.  Among  other 
instructions  upon  this  point,  and  after  hav- 
ing explained  the  degree  of  care  necessary 
for  the  plaintiff,  or  the  one  having  charge 
of  the  horses  under  him,  to  have  exercised, 
the  court  gave  the  following  Instruction: 
"If  you  find  afllrmatlvely  that  plaintiff  or 
his  son  was  guilty  of  such  want  of  care,  and 
that  but  for  this  want  of  care  or  negligence 
the  accident  would  not  have  happened.  In 
such  case  plaintiff  cannot  recover  damages 
for  the  horses."  Ui>on  this  question  the 
Jury  made  the  following  special  findings: 
"(12)  Was  the  team  a  young  and  high-sjrfrit- 
ed  tenm?  Yes."  "(4.9)  W^ere  the  horses  high 
spirited?  Yes.  (50)  Were  the  horses  hitched 
at  the  time  they  ran  off?  No.  (51)  Was 
any  one  holding  the  horses  at  the  time 
they  ran  off?  No."  "(54)  If  anybody  had 
been  holding  the  horses,  is  it  not  prob* 
able  they  would  not  have  run  off?  Yes. 
(.jo)  What,  if  anything,  was  to  hinder  the 
horses  from  running  off?  Nothing.  (56) 
Was  it  a  safe  team  to  leave  without  being 
hitched  or  being  held  by  some  one?  No.  (57) 
Did  Totten  and  son  know  It  was  a  htgh-splr- 
Ited  team,  and  that  ft  was  unsafe  to  let 
them  stand  unhitched,  or  without  some  one 
holding  them?  Yes."  "(60)  If  the  plair-tlCTs 
team  had  been  held,  or  had  been  hitched 
with  ordinary-  and  reasonable  care,  Is  It 
probable  that  any  injury  would  have  hap- 
pened to  them?  No."  There  Is  but  one 
conclusion  to  be  drawn  from  these  flndtnga* 
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and  that  Is  thi^  the  jofy  bellered  from  tbe 
erldence.  and  bo  found,  tbat  tbe  ordinaiy 
care  Indicated  In  tlie  luBtractlonB  of  the 
court  bad  not  been  exercised  by  the  person 
having  this  team  In  charge  for  the  plaintiff; 
and,  when  they  had  arrlred  at  that  eoneln- 
fllon  In  their  deliberations,  the  jury  shonld, 
under  the  fDstructlouB  of  the  court,  have  re- 
turned a  T^rdlct  for  tbe  defendant  and  It 
was  error  for  tbe  court  to  overrule  the  mo- 
tion made  by  the  defendant  below  for  Judg^ 
ment  on  the  special  flndtaigs  of  tbe  Jury. 
We  deem  it  unnecessary,  In  Tiew  of  what 
has  been  said  In  this  case,  to  conidder  any 
further  alleged  errors.  The  Judgment  of  the 
district  court  Is  reversed,  and  this  cause  re- 
manded, wlfh  iDstmctlons  to  sustain  the  de- 
murrer to  the  evidence  of  the  plaintiff  be- 
low. All  the  Justices  concurring. 


FITZGERALD  et  al.  v,  CI^K  et  al. 

(Supreme  Court  of  Montana.   Not.  11,  18^.) 

Hives  atid  Misisq—Extktt  or  Claim— Right  to  i 
Follow  Dip— Actioh  ro«  Rbmovixo  Orb—  ' 
Btidbncs  —  Iksthl'ctions  —  DANAesB  —  Jtaw  I 
Trial. 

1.  Rer.  St  U.  S.  §  2322,  provides  that  loca-  j 
tors  ebnil  bare  exclaslrp  right  to  any  veia  or 
lode  whose  apex  lies  within  the  lines  of  the  lo-  r 
cation,  throughout  ita  entire  depth,  though  such  ' 
vein  or  lode,  in  its  downward  course  or  dip, 
extends  beyond  the  side  lines  of  the  location, 
but  that  the  right  to  the  portion  oiitvide  such 
lioea  shall  be  confined  to  the  portion  lying  be- 
tween the  points  of  intersection  of  the  vein-  or 
lode  with  Terticnl  planes  dropped  from  the  end 
lines  of  the  location,  or  with  the  continuation  of 
such  planes.   Held,  tbat  where  the  apex  of  a  [ 
Teln  croflses  the  east  end  line  of  a  locatiim.  and  ! 
extends  to  and  crosses  its  sonth  nde  line,  and  i 
tbence  passes  into  another  location,  and  the  dip  ' 
is  from  the  apex  of  the  vein  in  the  former  lo- 
cation southward  crossing  the  vertical  plane  of 
the  south  side  line,  anch  south  side  line  will  not 
be  considered  as  an  end  line,  but  thu  owners  of 
the  former  location  have  the  right  to  all  ore 
found  on  the  dip  south  of  their  south  side  line. 
l)etween  the  intersection  of  tbo  vein  with  the  ver- 
tical plane  of  their  east  end  line  and  a  parallel 
plane  dropped  from  the  point  where  the  apex 
<TomfH  their  south  side  line. 

2.  On  an  issue  as  to  whether  a  vein  on  de- 
fendants* location  connected  in  its  downward 
course  with  a  vein  on  plaintiffs*  lofntiou,  it  was 
proper  to  charge  that  such  ronnpctifdi  mmt  be 
made  by  a  "continuous  streak  or  t>ndy  of  quartz 
or  ore."  or  by  vein  nutter,  and  to  refuse  to  diarge 
that  It  coold  be  oiade  by  "such  material  or  ia- 
dicadons  as  a  practical  miner  would  follow  with 
the  expectation  of  finding  ore." 

3.  An  iDstruction  beginning  with  the  words. 
"Plaintiffs  having  the  burden  nf  proof,  thoy  must 
establish  the  nioteriol  allegations  of  tbpir  wni- 
plaint  by  a  prepondemnce  of  evidenco,"  was  not 
objectionable  as  assuming  that  a  right  of  recov- 
ery had  been  established. 

4.  In  an  action  to  rctover  the  value  of  ore 
taken  by  defendants  on  the  dip  of  a  vein  having 
its  apex  within  plaintiffs'  location,  a  charge  that 
the  value  ■honld  be  determined  the  "niarket 
T«liie"  of  4be  ore  on  the  dump  of  the  claim,  de- 
ducting the  cost  of  mining  and  hoisting,  fs  not 
objectionable  as  sot  allowing  for  the  expense  of 
smelting  and  reducing  the  ore. 

5.  The  existence  of  a  fault  In  a  vein  on  a 
location  In  suit  cannot  be  shown  by  evidence  of 
ftitilta  fn  a  vein  which  wltneai  states  !■  a  con- 

v^2p.na8— 18 


tinnation  of  the  vein  In  stilt,  in  the  absence  of 
evidence  of  continuity. 

6.  The  fact  that  appellants'  counsel  were 
not  oresent  when  the  verdirt  was  n-nilered  la 
not  ground  for  a  new  trial  where  It  was  due  to 
fcilure  of  the  bailiff  to  keep  his  promise  to  notify 
counsel  when  the  jury  came  to  an  agreement 

7.  In  an  equity  cuse.  the  findings  of  a  jury 
being  merely  advisory,  the  court  below  may,  In 
its  discretion,  disregard  an  affidavit  of  a  juror, 
made  oo  motion  for  new  trial,  that  he  was  ill, 
and  that  he  agreed  to  a  verdict  in  order  to  get 
discharged,  where  no  previous  intimation  of  ill- 
ness was  given  to  the  court. 

Aiq>eal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Jndg& 

Action  by  William  Fitzgerald  and  others 
against  William  A.  Clark  and  others  to  re- 
cover the  value  of  ore  taken  from  a  vein 
having  Its  apex  partly  wltbln  plaintiffs'  lo- 
cation. From  a  Judgment  for  plaintiffs,  and 
an  order  denying  a  new  trial,  defoidants  ap- 
peal. Affirmed. 

The  respondents  own  an  undivided  two- 
thirds  Interest  In  the  Niagara  quartz  lode 
minli^  claim.  The  defendant  William  A. 
Clark  owns  the  other  fme-third  In  said  claim. 
The  appellants  own  tbe  Black  Bock  quarts 
lode  mining  claim.  The  surface  relations  of 
tbe  two  mining  claims  are  indicated  upon 
the  annexed  diagram,  marked  "Figure  1": 


■  o 

It  will  be  more  convenient  In  Ihis  state- 
ment and  In  tbe  opinion  to  sometimes  speak 
of  the  parties  to  this  appeal  as  the  "Black 
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Rock"  and  the  "Niagara."  instead  of  using 
their  names,  or  the  termB  "appellants"  and 

"respondents." 

The  north  side  line  of  the  Black  Rock 
claim  is  the  south  side  line  of  the  Nia«;ara 
claim.  We  do  not  purport  to  exactly  indi- 
cate on  the  diagram  the  position  of  the  apex 
of  the  vein  as  it  traTerses  the  two  claims. 
The  dotted  line  simply  Indicates  the  general 
course  of  the  vein,  and,  as  far  as  the  pur- 
poses of  this  decision  are  concerned.  Is  cor- 
rect The  apex  moves  across  the  Black 
Rock  claim  from  west  to  east,  and  crosses 
the  boundary  line  between  the  two  claims 
at  a  point  marked  A  on  the  diagram,  which 
is,  as  the  jury  found,  513  feet  westerly  from 
the  northeast  comer  of  the  Black  Rock, 
which  comer  Is  marked  B  on  the  diagram. 
The  east  end  line  of  the  Niagara  was  orig- 
inally at  the  place  marked  B  D.  In  some 
controversy  between  the  Niagara  and  the 
Raymond  claim  to  the  east  a  compromise 
was  made  by  which  the  boundary  between 
those  two  claims  was  placed  at  a  point  about 
224  feet  westerly  from  the  original  Niagara 
east  end  line.  This  was  called  the  "com- 
promise line,"  and  would  be  at  about  the 
place  OS  marked  on  the  diagram  E  F.  This, 
however,  is  not  Important  In  the  present 
suit.  The  parallelism  of  the  end  lines  of 
the  Niagara  was  not  disturbed  by  the  Ray- 
mond compromise.  The  apex  and  strike  of 
the  vein,  having  crossed  Into  the  Nla^ra 
gronnd  at  the  point  marked  A,  continue 
easterly,  and  pass  wholly  out  of  the  Niagara 
ground  through  the  easterly  end  line  there- 
of. It  is  Immaterial  whether  that  end  line 
is  the  line  B  D  or  B  F.  The  strike  and  apex 
pass  through  each  of  them.  The  vein  dips 
to  the  south.  The  portion  of  the  apex  which 
Is  represented  by  the  line  A  G  Is  wholly 
within  the  Niagara  surface  lines.  The  por- 
tion of  the  vein  below  this  part  of  the  apex. 
In  Its  downward  course  into  the  earth,— that 
is  to  say,  on  its  dip  to  the  south,-— passes  un- 
der the  line  H  B,  which  Is  the  north  side 
line  of  the  Black  Rock,  and  the  south  side 
line  of  the  Niagara.  We  call  this  line  a  side 
line  at  present  simply  for  convenience,  and 
not  as  a  pre-statement  of  our  views  as  to 
whether  it  must  be  considered  a  side  line  or 
an  end  line.  On  this  portion  of  the  vein  on 
the  dip  lying  under  the  apex  A  G  the  ore 
was  found  (marked  on  the  diagram  "Ore 
Bodies")  which  was  the  subject  of  this  ac- 
tion. The  defendant  the  Black  Rock  owner 
entered  upon  this  portion  of  the  vein,  and 
extracted  the  ore  from  the  place  as  marked 
on  the  diagram.  There  was  a  contention  In 
the  case  that  these  ore  bodies  were  upon  a 
vein  other  than  that  which  apexed  (if  we 
may  Invent  this  verb)  at  A  G;  that  is  to  say, 
upon  another  vein,  the  apex  of  which  was 
on  the  Black  Rock  ground.  But  the  find- 
ings were  adverse  to  the  Black  Rock  In  this 
matter.  We  will  not  review  that  conten- 
tion. For  the  purposes  of  this  decision  the 
ore  bodies  in  question  were  upon  the  vein 


the  apex  of  which  Is  Indicated  by  the  line 
A  G,  which  lies  wholly  within  the  Niagara 
surface  lines.  The  plaintiffs,  being  the  own- 
ers of  an  undivided  two-thirds  interest  In 
the  Niagara,  brought  this  action  against  the 
defendants  to  recover  the  two-thirds  value 
of  the  ores  so  taken  from  the  place  above 
described.  Plaintiffs  obtained  judgment  for 
$27,242.54.  The  jury  also  found  that  the 
apex  of  the  vein  In  controversy  passed  en- 
tirely within  the  lines  of  the  Niagara  lode 
at  the  point  marked  A.  Judgment  was  to 
this  effect,  as  well  as  for  the  amount  of  money 
named  above.  A  motion  for  a  new  trial  was 
denied.  The  Black  Rock  people  appeal  from 
the  judgment  and  from  the  order  denying 
the  new  trial. 

Geo.  Haldom,  Robinson  &  Stapleton,  and 
Smith  &  Word,  for  appellants.  John  F.  E\n> 
bis,  for  respondents. 

DE  WITT,  J.  (after  stating  the  facts). 
This  case  was  tried  in  the  district  court  after 
the  decision  of  King  v.  Amy  &  Silv«8mith 
MIn.  Co.,  0  M<mt  543,  24  Pac.  200,  and  be- 
fore the  reversal  of  that  decision  on  appeal 
to  the  United  states  supreme  court  (152  U. 
S.  222,  14  Sup.  Ct  610).  The  case  was  tried 
upon  the  assumption  that  the  law  as  at- 
tempted to  be  declared  In  9  MonL  was  cor- 
rect. The  district  court  Instructed  the  jury 
upon  this  theory,  and  the  judgment  gave  to 
the  Niagara  people  the  two-thirds  value  of 
the  ore  taken  by  the  Black  Rock  east  of  the 
point  where  the  apex  of  the  vein  passed 
entirely  into  the  Niagara  ground,  namely, 
point  A  on  the  diagram.  No  exceptions  to 
these  instractlons  were  preserved  or  speci- 
fied BO  that  they  can  now  be  reviewed.  But 
since  the  trial  of  the  case  at  bar,  and  per- 
fecting the  appeal  to  this  court,  the  United 
States  supreme  court  has  reversed  our  de- 
cision in  the  Amy  &  Silversmith  Case.  The 
Black  Rock  people  argue  that,  although  they 
are  not  now  in  a  posititHi  to  urge  errw  in 
the  instructions  (that  is  to  say,  that  which 
they  now  claim  to  be  error  by  reason  of  the 
United  States  supreme  court  decision  of  the 
Amy  &  Silversmith  Case),  stlU  they  can 
raise  the  same  point  upon  the  ground  that 
the  pleadings  do  not  support  the  judgment 
Their  argument  to  this  effect  Is  that  the 
pleadings,  alleging  the  Acts  as  detailed  in 
the  statement  above,  do  not  warrant  the 
judgment  under  the  law  as  decided  by  the 
United  States  supreme  court  in  the  Amy  ft 
Silversmith  Case.  In  other  words,  the  Black 
Rock  contends  that  under  that  decision,  It 
the  Niagara  apex  leavoi  the  Niagara  claim 
through  a  side  line,  as  it  does,  the  Niagara 
is  limited,  in  following  down  the  dip  of  the 
vein,  to  a  perpendicular  plane  drawn  down- 
ward through  that  side  line,— the  tine  H  B 
on  the  diagram;  whereas  the  district  court 
did  not  so  limit  them,  but  held  In  Its  Judg- 
ment that  the  Niagara  could  take  the  ore 
on  the  dip  of  the  v^  under  the  axMX  A  O* 
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ud  east  of  the  point  A,  althonffh  nieb  Teln 
on  Its  dip  extended  southward  under  the 
Black  Bock  north  Bide  line.  That  is  to  my, 
the  district  court  gave  Jndgmoit  In  Bcc«d- 
ance  with  the  law  of  the  Amy  &  Sllvenmlth 
Case,  In  9  M<mt.  and  24  Pac,  which  was  de- 
clared not  to  be  the  law  In  the  Amy  ft 
Sflversmlth  Case  In  152  U.  8.  and  14  Snp. 
Gt  We  wOl  etmeede  to  the  Black  Bock  that 
this  question  Is  raised  by  the  {deadlnga,  and 
we  shall  proceed  to  determine  whether  the 
Niagara  or  the  Black  Bock  owns  the  ore  In 
dispute  taken  from  the  jtoee  marked  "Ore 
Bodies"  <ni  the  diagram. 

We  shall  not  renew  tbe  dlscnssloa  of  the 
caaes  upcm  this  question  decided  by  the  Unit- 
ed States  sniweme  oonrt  prior  to  May  21, 
1880,  the  date  of  our  dedrion  of  the  Amy  & 
BilTersralth  Case.  Onr  best  constmctlon  of 
those  decislnis  is  found  In  our  oplnl<m  In 
that  case.  We  there  met  the  problem  which 
had  for  years  engaged  the  earnest  attention 
ot  lawyers  who  had  to  do  with  mining  lltl' 
gatlon,— I.  e.  the  preservation  of  the  Intmt 
of  the  mining  statutes  when  they  are  ap- 
plied to  a  locatlra  in  which  aploratlon  has 
demonstrated  that  the  apex  and  strike  of 
the  Teln  do  n<A  pass  through  bollt  aid  lines 
of  the  location.  We  gave  our  best  endesTor 
and  research  In  that  decision,  and  arrived 
at  a  result  which  we  were  willing  to  concede 
was  not  wholly  In  accord  with  the  decisions 
oC  tbe  United  States  supreme  court  uixm 
that  subject,  but  which  we  bellered  could, 
with  a  Tery  little  effmt,  be  reccmcUed  with 
those  dect8l(ms,  and  which  we  were  wtac^y 
aatlafled  was  the  only  practicable  working 
solutlou  of  the  problem  in  all  its  phases, 
and  which  we  were  also  wholly  satisfied 
was  fully  within  the  Intent  of  the  United 
States  mining  laws.  Even  with  the  pro< 
found  respwt  which  we,  In  comnuu  with  all 
courts,  entertain  for  tbe  decisions  of  the 
United  States  suprwne  court,  we  think  that 
there  Is  no  impropriety  In  saying,  and  that 
Jt  Is  due  to  ourselves  to  say,  that,  the  longer 
we  obsure  tlw  daily  operation  of  the  mining 
laws  In  practical  affairs,  Uie  more  satisfied 
are  we  that  our  decision  of  the  Amy  & 
SilTersmith  Case  was  correct  We  are 
stroigthened  in  this  o^ntcm  by  the  views 
of  (rtber  conrts,  to  which  we  shall  here- 
inafter refer.  But  the  United  States  su- 
preme court  is  the  court  of  last  reswt  upon 
tills  subject,  and  our  opinions,  as  a  rule  of 
declslm,  must  be  abandoned  If  they  are  in 
conflict  with  the  declaraticMis  of  the  superior 
tribunal.  If  that  court  had  given  no  further 
utterance  upon  this  subject  since  Its  deci- 
sion of  the  Amy  &  SllverBmlth  Case,  we 
should  feel  that  we  must,  however  reluctant- 
ly, desert  the  principle  which  we  sought  to 
maintain  In  that  case.  But,  as  will  be  seen 
in  the  review  of  the  cases  below,  that  dis- 
tinguished tribunal  has  given  a  hint  that  It 
Is  willing  to  reconsider  the  principle  In- 
volved. Upon  that  hint  we  feel  that  we  are 
justified  In  q^roachlng  the  subject  much 


as  If  it  wrae  res  Integra,  and  without  sub- 
jecting ourselves  to  the  criticism  of  Judicial 
Insnbordlnatitm. 

But  to  the  subject  In  hand.  As  noted 
above,  we  shall  not  go  to  the  decisions  back 
of  our  Amy  A;  Silversmith  opinion.  9  Hont 
543,  24  Pac.  200.  We  are  satisfied  with  that 
dlscnsslmi  of  the  subject,  and  the  review 
of  the  autiioritles  up  to  that  date.  We  shall 
take  up  the  subject  as  it  ins  been  developed 
since  our  decision  In  that  case.  The  history 
of  the  discussion  is  found,  chronoioglcaliy, 
In  the  following  cases:  King  v.  Amy  ft 
Silversmith  Mln.  Co.  {May  21. 1890)  9  Mont. 
643,  24  Fbc.  200;  Mining  Oo.  v.  Sweeney 
(Jan.  16,  1893)  4  C.  G.  A.  829,  54  Fed.  284; 
King  V.  Amy  ft  Silversmith  Mln.  Co.  (March 
5.  1694)  102  U.  S.  222,  14  Sup.  Ct  610;  Last 
Chance  Mln.  Co.  v.  Tyler  Mln.  Co.  (April 
9,  1894)  9  C.  a  A.  61S,  61  Fed.  55T;  Consoli- 
dated Wyoming  Oold  Mln.  Co.  v.  Chamidon 
Mln.  Co.,  63  Fed.  640;  Del  Monte  Mining  ft 
Milling  Go.  V.  New  Tork  ft  L.  C.  Mln.  Go. 
(March  13.  1890)  66  Fed.  212;  I^t  Chance 
Mln.  Go.  V.  Tyler  Mln.  Co.  (April  16. 1895)  1S7 
U.  a  683,  15  Sup.  Ct.  733.  The  cases  dted 
above  In  4  G.  O.  A.,  54  Fed.,  8  C.  G.  A.  61  Fed., 
and  157  U.  8..  15  Sup.  Ct..  are  different  ap- 
peals and  discussions  of  the  same  case.  In 
the  Amy  ft  Silversmith  Case  the  apex  of  the 
veto  crossed  the  clfdm  as  indicated  In  the  dia- 
gram used  In  that  opinion,  and  which  Is  re- 
produced here,  marked  "Figure  2": 


The  v^n  dipped  to  the  north.  We  held  that 
the  right  of  the  Amy  &  Silversmith  to  fol- 
low the  vein  on  the  dip  was  bounded  by  a 
perpendicular  plane  extending  into  the  earth 
at  tbe  point  where  the  apex  crossed  the  Amy 
ft  Silversmith  north  side  line,  the  point  mail- 
ed e  on  the  diagram,  Fig.  2,  and  which  plane 
was  parallel  to  the  end  lines  of  the  Amy  ft 
Silversmith  claim,  and  extending  north  of  the 
Amy  &  Silversmith  north  side  line.  We 
quoted  section  2322,  Rev.  St.  U.  3.,  which  Is 
as  follows:  "The  locators  of  all  mining  loca- 
tions *  *  *  shall  have  the  exclusive  right 
of  possession  and  enjc^ment  of  all  *  *  * 
veins,  lodes  and  ledges,  throughout  their  &tr 
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lire  depth,  tbe  top  or  apex  of  which  lies  Ui- 
8ide  of  Buch  surface  lines,  extended  down- 
ward Tertically,  although  such  veins,  lodes  or 
ledges  may  bo  far  depart  from  a  perpeadlcn- 
lar  In  their  course  downward  as  to  extend 
outside  the  Tertical  Bide  lines  of  such  surface 
locations.  But  their  right  of  poeseeslon  to 
such  outside  parts  of  such  veins  or  ledges 
sliaU  be  confined  to  such  portions  thereof  as 
He  between  vertical  planes,  diawn  downward, 
as  above  described,  through  the  «id  lines  of 
thdr  loc-ations,  so  continued  in  their  own  di- 
rection that  such  planes  will  Intersect  such 
exterior  parts  of  such  veins  or  ledges."  We 
tlien  said:  "As  said  by  Mr.  Justice  Field  (Iron 
Silver  Mln,  Co.  v.  Klgln  Mining  &  Smelting 
Co.,  118  U.  S.  206,  6  Sup.  Ct.  1177) :  'This  section 
appears  stittlclently  clear  on  its  face.  There 
1b  no  patent  or  latent  ambiguity  In  it. 
•  •  •  The  difficulty  arising  frtMu  the  sec- 
tion grows  out  of  ItB  application  to  claims 
where  the  course  of  the  vein  Is  so  variant 
tTOtn  8  straight  line  that  the  end  lines  of  the 
surface  location  are  not  parallel,  or,  if  so. 
are  not  at  a  right  angle  to  the  course  of  the 
vein,'  We  may  add  to  these  words  tlmt  fur- 
ther difficulties  arise  when  we  are  obliged  to 
apply  the  statute  to  facts  not  wholly  within 
Its  contemplation.  If  a  mining  loi-ation  be 
made  regularly,— made  so  that  the  strike  of 
the  vein  crosses  the  location  from  end  Hoe  to 
end  line,  and  at  right  angles  to  said  end  lines, 
—there  is  nothing  In  the  statute  to  construe 
or  Intei-pret.  Mining  Co.  v.  Tarbet,  t>S  U.  S. 
400;  Iron  Silver  Min.  Co.  v.  Elgin  Mining  & 
Smelting  Co.,  llS  U.  S.  205,  6  Sup.  Ct.  1177; 
Argentine  Mln.  Co.  v.  Terrible  Mln.  Co.,  I'l'J, 
U.  B.  4S3,  7  Sup.  Ct.  1356.  'There  is  no  pat- 
ent or  latent  ambiguity.'  But  when  veins  or 
their  strikes  ci'oss  the  side  lines,  or  a  side  line 
and  end  line,  at  all  conceivable  angles,  dif- 
ficulties confront  the  courts  Lhat  can  best  be 
met  by  legislative  aid.  Until  such  aid  is  In- 
voked, the  courts  must  follow  the  statute  und 
previous  construction  as  closely  as  the  vary- 
ing facts  will  permit.  Iron  Silver  Mln.  Co. 
T.  Elgin  Mining  &  Smelting  Co.,  118  U,  S. 
208,  0  Sup.  Ct  1177.  The  history  of  mining 
has  proven  that  the  law  of  May  10,  187ii, 
and  amendments  thereto,  do  not  afford  clear, 
adequate,  and  simple  solution  for  some  of  the 
practical  conditions  that  arise  in  the  develop- 
ment of  the  mining  industiy.  Tbe  case  at  bar 
is  a  notable  instance.  It  is  a  first  impreHsicn 
In  this  court,  and  all  other  appellate  courts." 
After  stating  what  we  understood  to  be  the 
meaning  of  the  words  "dip,"  "strike,"  etc.,  as 
used  by  miners  and  In  the  decisions,  we  fur- 
ther said;  "The  United  States  mineral  law 
gives  to  the  miner  the  whole  of  every  vein 
the  apex  of  which  lies  within  his  surface  ex- 
terior boundaries,  or  which  lies  within  per- 
pendicular planes  drawn  downward  indefi- 
nitely on  the  lines  of  those  bouudories.  The 
miner  may  follow  the  dip  •  •  •  wherever 
it  goes,  provided  he  has  the  apex  as  a  basis 
of  operation,  and  that  he  does  not  cross  the 
vertical  planes  ot  the  end  lines.  Tbe  Intent 


of  the  statute  U  to  give  the  miner  a  section 
or  block  of  the  vein  of  a  length  on  the  strike 
which  Ib  equal  to  the  length  of  the  apex  ly- 
ing within  tbe  exterior  vertical  bounding 
planes  of  tbe  location,  and  of  a  depth  as  far 
as  he  desires,  or  Is  able  to  work  downward; 
and  at  the  most  remote  dq;>th  attained  he 
shaU  have  the  same  number  of  feet  on  the 
strike  as  he  had  at  the  apex.  Iron  SUvht 
Mln.  Go.  V.  Elgin  Mining  &  Smelting  Co..  118 
U.  S.  205,  6  Sup.  Ct.  1177."  We  bare  always 
been  of  c^lnlon  that  this  la  the  keynote  ot  the 
Interpretation  of  sectlw  2822,  Rev.  St  U.  8.; 
that  Is  to  say,  if  the  miner  has  the  apex  In 
his  location,  he  is  to  have  the  vein,  and  be 
has  as  much  length  of  the  vela  on  the  strike, 
no  matter  how  deep  he  may  go  In  the  dip,  as 
he  has  length  of  apex  within  his  sarface 
lines,  whether  that  apex  reaches  the  surface 
or  Is  found  beneath  the  same,  within  tbe 
planes  of  his  exterior  boundary  lines  extend- 
ing downward  perpendicularly.  This,  In  our 
opinion,  is  what  section  2322  says  In  plain 
language. 

Continuing  further  in  the  Amy  &  Silver- 
smith Case,  we  said:  "It  seems  that  such 
grant  by  the  statute  to  the  miner,  In  view 
of  the  geological  facta  and  history  of  veins, 
and  particularly  their  almost  nnirwsal  ten- 
dency to  depart  from  a  perpendlciilar  in  their 
course  downward,  was  deemed  to  secure  to 
him  a  more  satlBfacti»y  title  than  he  would 
obtain  If  he  were  compelled  to  locate  a  par- 
allelogram on  the  aui'face  of  the  earth,  as  un- 
der the  Spanish  mining  law,  and  take  all  and 
only  that  i>oitlon  of  tbe  soUd  contents  of  the 
earth  Included  in  a  paiaHeloplpedon  formed 
by  dropping  vertical  planes  downward  on  the 
Hue  of  each  side  of  such  parallelogram;  and 
tbe  intent  of  the  statutory  grant  of  section 
2322  is  that  the  miner  may  fellow  his  rein 
on  the  dip,  but  not  on  tbe  strike.  If  it  de- 
parts from  tbe  paralleloplpedmi  indicated. 
Therefore,  if  the  miner  locates  his  claim  reg^ 
ularly,— that  Is,  as  the  statute  cont^nplates 
that  he  wlU,— he  has  all  that  the  statute  In- 
tends to  give  him.  See  oisea  cited  supra. 
If  he  'will  not  or  cannot  make  tbe  expl<Hti- 
tlons  necessary  to  ascertain  the  true  coarse 
of  the  vein,  and  draws  bis  end  lines  Ignwant- 
ly,  he  must  bear  the  consequences'  (Iron  Sli- 
ver Min.  Co.  V.  Elgin  Mining  &  Smelting  Co., 
118  U.  S.  207,  0  Sup.  Ct.  1177):  that  Is,  he 
takes  less  of  the  apex  and  strike  than  he 
would  obtain  by  a  r^nlar  location,  and  con- 
sequently less  of  the  dip."  We  are  stlU  of 
opinion  that  the  loss  which  a  miner  should 
suffer  if  he  is  obliged  to  make  his  location  be- 
fore be  can  trace  the  apex  and  strike  ot  the 
vein  for  its  whole  distance,  and  thns  makes 
his  location  Irregularly,  ahonld  be  the  loss  of 
so  much  length  of  the  rein  on  tbe  strike  as 
by  his  irregular  location  he  has  failed  to 
observe  the  length  on  the  apex.  If  this  be 
the  consequence  which  he  is  to  suffer  by  rea- 
son of  his  Irregular  location,  he  loses  simply 
that  which  he  failed  to  locate,  and  he  does 
not  lose  the        oC  which  be  has  located  tbe 
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apex.  That  he  la  to  bare  the  rein  when  be 
has  the  apex,  we  believe  is  the  lotent  of  the 
mining  law.  Rev.  St.  U.  S.  §  2322.  We  eaid 
further  In  the  Amy  &  SllTersmith  Case;  "But 
in  order  tor  the  miner  to  make  his  location 
In  exact  conformity  with  the  Intent  of  the 
law,  he  must  know,  when  he  dxes  bis  ex- 
terior boundaries,  what  the  true  strike  of  the 
vein  is.  If  he  knows  this,  he  will  locate  so 
that  the  strike  shall  pass  through  tlie  middle 
of  each  end  line,  leaving  300  feet  of  surface 
ou  each  side  of  the  vein.  But  the  true  strike 
is  often  ascertainable  ouly  after  imiuease 
sums  of  money  are  expended  in  development. 
He  has  20  days,  under  our  statute,  to  delei-- 
mine  this  impoi'tant  matter,  which  may  take 
years  to  fully  demcmstrate.  If  in  tide  help- 
less condition  the  prospector  ctnumits  an  er- 
ror of  geological  Judgment,  and  upon  such  er- 
ror he  expends  the  toil  of  years,  and  that  toil 
has  wrought  its  reward,  we  are  of  (pinion 
that  the  statute  should  be  so  construed  as 
will  come  the  nearest  to  giving  to  blm  that 
whole  section  or  block  of  the  vein  which  we 
have  above  indicated  that  it  Is  the  Intent  that 
he  shall  have,  as  Is  consistent  with  the 
amount  of  apex  which  he  has  happened  to- 
secure  by  his  surface  lines,  and  their  planes 
extended  downward."  We  then  proceeded  to 
review  the  contentions  of  counsel  in  the  case, 
and  to  discuss,  as  we  understood  them,  the 
three  leading  cnses  iu  tbe  United  States  su- 
preme court,  namely:  Mining  Co.  v.  Tarliet 
(tlie  Flagstaff  Case)  98  U.  S.  4G3;  Iron  Sil- 
ver Mitt.  Co.  V.  li^lgin  Mining  &  Smelting  Co. 
(the  Horseshoe  Case)  118  U.  S.  190,  G  Sup, 
CL  1177;  Ai-geutine  Min.  Co.  v.  Terrible  Min. 
Co.,  122  U.  S.  478,  7  Sup.  Ct.  135G.  We  then 
offered  tbe  following  solution  of  the  problem, 
and  decided  the  case  upon  tbe  principle,  as 
found  on  page  575  of  9  Alont  and  page  200, 
24  Pac„  as  follows:  "These  three  United 
States  cases  have  compelled  that  court  to  en- 
deavor to  cast  into  tbe  Procrustean  bod  of 
tiie  statute  individuals  that  straiueil  tbe  mold 
Into  wliicli  tUey  were  forced.  But  we  be- 
lieve that  we  may  legitimately  conclude  from 
those  cases  that,  in  tlie  facts  now  before  us, 
the  principle  is  that  the  north  side  line  of  the 
Amy  terminates  the  strike  of  the  vein,  and 
that  tbe  dip  must  bo  coutrolled  by  the  planes 
of  the  original  end  linos.  The  Amy  peoi)Ie 
may  follow  their  dip  north  of  their  north  side 
line,  but  only  as  it  lies  between  the  planes  of 
their  end  lines,  as  Iwiow  considered.  Tbe  ob- 
ject of  parallelism  In  the  end  lines  is  tiiut  the 
locator  may  have  his  full  section  of  the  lode 
in  Its  entire  depth.  But  the  deteinilnation 
of  the  strike  of  the  Amy  at  a  point  ou  the 
side  line  deprlvps  tliem  of  the  dip  northwest 
of  that  point,  because  the  dip,  in  that  por- 
tion, lies  under  the  apex  of  the  Non-Consoli- 
dated. The  law  intends  that  tbe  plane  of  the 
end  Hue  shall  operate  as  a  boundary  to  tbe 
dip,  and  so  operate  at  tlie  point  where  the 
strike  is  eudeiL  If  tbe  strike  reached  the 
original  end  line,  as  in  a  regular  location, 
the  bounding  plane  would  there  operate  apon 


the  dip.  If  the  strike,  by  reason  of  Its  go- 
ing out  of  a  side  line,  falls  short  of  reaching 
the  original  end  line  plane,  that  plane  must 
take  effect  where  the  strike  in  fact  ends; 
that  is,  at  a  point  on  the  side  line  (point  e, 
Fig.  2),  and,  if  It  takes  effect  there,  its  par- 
allelism must  not  be  destroyed.  We  th»«- 
fore  have  the  bounding  plane  operating  at 
the  point  where  tbe  apex  leaves  tbe  north 
side  line,  and  operating  parallel  to  tbe  east 
end  line,  and  retaining  Its  parallelism  as 
originally  marked  on  the  ground.  It  Is  not 
a  new  line  or  plane,  or  one  judlciaUy  con- 
structed. It  Is  determined  by  tbe  location 
lines  ou  tbe  surface.  There  is  never  aay  re- 
adjustment according  to  subsequent  develop- 
ments. Tbe  parallelism  of  the  end  line 
planes  is  flxed  by  location,  and  never  varies. 
The  point  of  departure  of  the  strike  from  the 
am-face  lines  Hxcs  tbe  point  where  the  end- 
line  plane  Is  to  perform  its  functions,  wheth- 
er that  departure  be  at  an  end  line,  as  con- 
templated by  tbe  statute,  or  whether  accident 
has  fixed  it  at  a  point  on  a  side  line.  Com- 
plications ai-e  soluble  upon  this  theory.  The 
intent  of  tlie  statute  seems  to  be  secured.** 
As  noted  in  the  Amy  &,  Silversmith  Case,  the 
difficulties  arise  In  applying  the  United  States 
mining  statutes  to  accidentally  irregular  loca- 
tioiiH;  that  is,  locations  where  it  Is  develop- 
ed in  time,  and  by  explorations,  tliat  the  ai>ex 
and  strike  pass  through  the  side  lines,  or  a 
side  line  and  an  end  line  (as  in  the  case  at 
bar),  or  enter  and  pass  out  of  the  same  side 
line.  We  essayed  in  that  case  a  solution  of 
this  ditlicnlty  which  could  be  applied  to  ev- 
ery Irregularity,  and  which  would  secure  ab- 
solute uniformity  in  all  complications,  and 
give  to  every  mining  location,  as  tbe  statute 
Intended  and  declared,  the  whole  vein.  In  Its 
whole  depth,  to  the  extent  of  the  length  of 
the  apex  which  was  located.  We  thought 
that  we  had  accomplished  that  result.  With 
due  deference  to  those  who  have  differed 
from  us,  we  think  so  still. 

The  principle  which  we  sought  to  main- 
tain in  tbe  Amy  &  Silversmith  Case  found 
its  first  approval  in  an  appellate  court  in 
Mining  Co.  v.  Sweeney,  4  G.  C.  A.  329,  54 
Fed.  284.  In  that  case  the  United  States 
circuit  court  of  appeals.  Ninth  circuit,  dis- 
cussed the  eitralateiul  rights  of  a  location 
where  tlie  apex  and  strike  passed  through 
a  side  line  and  an  end  Uue.  Tbe  situation 
differed  from  that  of  the  Amy  &  Silversmith 
Case,  as  in  that  case  the  apex  and  strike 
passed  throuRh  both  side  lines.  But  we 
understand  that  the  circuit  court  of  appeals 
approvetl  the  principle  of  our  decision  in  the 
Amy  &  Silversmith  Case,  for  the  opinion  by 
Judge  Hawley,  a  veteran  lawyer  and  judge 
in  the  mining  regions,  says:  "Here  tbe  loca- 
tion of  tbe  Tyler  was  properly  made  in  the 
form  of  a  parallelogram  along  tbe  course  of 
the  lode  or  vein.  The  lode  extends  from 
the  northwesterly  end  line  for  a  distance  of 
nonrl>'  1,100  teet  within  tiie  side  lines  of  the 
surface  location,  and  then  so  changes  Its 
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course  as  to  cross  tfae  southerly  side  Un« 
Into  the  Last  Chance  location.  The  learned 
justice  who  wrote  the  opinion  In  the  Horse- 
shoe Case  (Iron  Silver  Mln.  Co.  t.  Elgin 
Mining  &,  Smelting  Co.,  supra),  when  be  said 
that  the  parallelism  of  the  end  lines  'Is  es- 
sential to  the  existence  of  any  right  in  the 
locator  or  patentee  to  follow  his  vein  outside 
of  the  vertical  planes  drawn  through  the 
side  lines,'  did  not  mean  that  it  was  essen- 
tial to  such  right  that  the  lode  should  ex- 
tend in  its  length  from  one  end  line  to  the 
other  of  the  location.  If  the  lode  In  ques- 
tion, instead  of  extending  into  the  Last 
Chance  location,  bad  abruptly  broken  off 
within  the  surface  lines  of  the  Tyler,  near 
tbe  point  where  in  fact  it  crossed  the  line, 
there  could  certainly  be  no  question  as  to 
the  right  of  the  Tyler  to  follow  the  lode  or 
vein  In  Its  downward  course  for  Its  entire 
depth  outside  of  the  vertical  planes  drawn 
through  the  sidA  lines.  The  fact  that  it  con- 
tinued its  course  and  crossed  the  aide  lines 
does  not  in  any  manner  change  this  prin- 
ciple. In  either  case  the  locator  Is  entitled 
to  the  same  rights.  In  such  cases  tbe  end 
lines  are  not  necessarily  those  which  are 
marked  on  the  ground  as  such.  An  end  line 
may  be  drawn  at  the  point  where  tbe  lode 
abruptly  terminates  within  the  surface  lines, 
or  at  the  point  where  the  apex  of  the  lode 
crosses  the  side  line  of  the  surface  loca- 
tion. This,  njKin  principle.  Justice,  and  au- 
thority, It  seems  to  us,  is  the  only  reasona- 
ble construction  that  can  be  given  to  the 
statute.  Whenever,  and  In  whatever  man- 
ner, this  point  has  been  presented  by  any 
similar  facts,  the  rulings  of  tbe  courts  have 
been  substantially  In  accordance  with  the 
views  we  have  expressed.  Golden  Fleece 
G.  &  S.  M.  Co.  V.  Cable  Consol.  G.  &  S.  M. 
Co.,  12  Nev.  313;  Doe  v.  Sanger,  83  Cal.  203, 
23  Pac.  365;  Kahn  v.  Mining  Co.,  2  Utah, 
174;  King  v.  Amy  &  Silversmith  Mln.  Co., 
9  Mont.  543,  24  Pac.  200.  In  the  case  hist 
cited  the  lode  crossed  the  surface  lines  with- 
out reaching  either  end  line  as  marked  on 
the  surface,  and  the  court  held  that,  where 
a  lode  or  vein  crosses  the  side  line  of  a  lo- 
cation, the  strllie  Is  terminated  by  the  plane 
of  such  side  line,  and  the  right  to  follow  the 
vein  on  its  dip  Is  determined  by  a  vertical 
plane,  parallel  to  the  end  lines,  drawn  down- 
ward, and  which  takes  effect  at  a  point 
where  the  apex  intersects  the  side  line.  The 
court,  in  its  opinion,  after  reviewing  the 
Flagstaff  Case,  98  U.  S.  463;  the  Argentine 
Case,  122  U.  S.  478,  7  Sup.  Ct.  1356;  and 
the  Horseshoe  Case,  118  U.  S.  208,  6  Sup.  Ct. 
1177,— and  pointing  out  the  differences  ex- 
isting between  them  and  the  Amy  Case,  and 
stating  the  various  contentions  of  counsel, 
said:  *  •  The  opinion  of  Judge  Haw- 
ley  then  quotes  the  Amy  &  Silversmith  Case 
(9  Mont,  and  24  Pac.)  as  to  the  principle 
therein  announced.  That  case  went  back 
for  trial,  and  appeared  again  In  the  circuit 
court  of  appeals  as  the  Last  Chance  Mln. 
Co.  V.  Tyler  Mln.  Co.  (April  9,  1894)  9  U  C. 


I A.  613,  61  Fed.  657,  and  In  the  opinion  the 
court  adhered  to  tbe  principle  of  the  Amy 
&  Silversmith  Case.  In  the  meantime  the 
Amy  &  Silversmith  Case  had  been  reversed 
by  the  United  States  supreme  court,  Man:h 
6,  1894  (152  U.  ».  225,  14  Sup.  Ct  510).  But 
that  decision  is  not  mentioned  in  the  Last 
Chance  Case  (9  C.  C.  A.  and  61  Fed.),  and 
does  not  seem  to  have  been  considered  by 
the  circuit  court  of  appeals.  That  court 
said:  "The  right  of  each  party  to  follow 
the  lode  on  Its  strike  or  tme  course  length- 
wise Is  terminated  at  the  point  where  the 
lode  crosses  the  side  line  of  the  Tyler  and 
Last  Chance  locations;  but  each  company 
would  have  the  right  to  follow  the  lode,  tbe 
top  or  apex  of  which  is  within  Its  surface 
lines,  on  Its  dip,  not  upon  its  strike,  upon 
a  vertical  plane  drawn  downward  parallel 
to  the  end  line,  at  the  point  where  the  strike 
of  the  lode  ended;  that  is,  at  the  point 
where  the  lode.  In  its  lengthwise  course.  In- 
tersects the  side  lines  of  the  claims.  The 
^ler  would  be  entitled  to  all  that  portion 
of  the  lode  that  lies  westerly  of  such  verti- 
cal line  drawn  downward,  and  the  Last 
Chance  would  be  entitled  to  all  that  portion 
of  the  lode  easterly  of  said  line."  See,  also. 
Consolidated  Wyoming  Gold  Mln.  Co.  T. 
Champion  Mln.  Co..  63  Fed.  540. 

As  the  United  States  Amy  &  Silversmith 
decision  was  not  mentioned  in  9  C.  O.  A. 
and  61  Fed.,  although  preceding  It  in  time, 
we  may  treat  the  United  States  decision  as 
being  subsequent.  In  that  case,  after  stat- 
ing the  facts  and  the  contentions,  the  Unit- 
ed States  supreme  court  said:  "Section  232% 
cited  above,  declares  that  tbe  locators  ot 
all  mining  locations  shall  have  the  exclu- 
sive right  of  possession  and  enjoyment  of  all 
the  surface  Included  within  the  lines  of  their 
location;  and  also  the  exclusive  right  of 
possession  and  enjoyment  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  Inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  In  their 
course  downward  as  to  extend  outside  the 
vertical  side  lines  of  said  surface  location. 
The  surface  side  lines,  extended  downward 
vertically,  therefore  determine  the  extent  of 
the  claim,  except  when  In  its  descent  the 
vein  passes  outside  of  them,  and  the  out- 
side portions  are  to  He  between  vertical 
planes  drawn  downward  through  the  end 
lines.  The  difficulty  In  the  present  case 
arises  from  the  course  of  tbe  vein  or  lode 
upon  which  the  Amy  location  was  made. 
It  is  evident  that  what  are  called  side  lines 
of  the  location,  as  shown  In  the  diagram, 
are  not  such  In  fact,  but  are  end  lines.  Side 
lines,  properly  drawn,  would  run  on  each 
side  of  the  course  of  the  vein  or  lode  dis- 
tant not  more  than  three  hundred  feet  from 
the  middle  of  such  vein.  In  the  Amy  claim 
the  lines  marked  as  side  lines  cross  tbe 
course  of  the  strike  of  the  vein,  and  do  not 
ran  parallel  with  it  They,  therefor^  cou- 
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stitate  end  lines.  It  U  true  the  lines  are  not 
drawn  with  the  Strict  care  and  accuracy 
contemplated  by  the  statute,  and  which 
could  only  hare  been  d<me  with  more  per- 
fect knowledge  ot  the  tme  coarse  or  strike 
of  the  Teln  from  further  developments.  But, 
as  was  said  hi  this  court  In  Iron  Bilva  Mln. 
Co.  T.  Elgin  Mining  &  Smelthig  Ca,  118  IT. 
S.  106,  207,  6  Sup.  Ct  1177:  'If  the  fint 
locator  will  not  or  cannot  make  the  explora- 
tkHis  necessary  to  ascertain  the  true  course 
of  the  Teln.  and  draws  his  end  Unee  Igno- 
rantly,  he  must  bear  the  conseQuences.'  The 
court  cannot  become  a  locator  for  the  mining 
claimant,  and  do  for  him  what  he  alone 
should  do  for  himself.  The  most  that  the 
court  can  do,  where  the  lines  are  drawn  In- 
accurately and  Irregularly,  Is  to  give  to  the 
miner  snch  rights  as  his  Imperfect  location 
warrants  under  the  statute.  It  cannot  re- 
locate his  claim,  and  make  new  side  lines 
or  end  lines.  Where  It  finds,  as  In  this  case, 
that  what  are  called  side  lines  are  in.  fact 
end  lines,  the  court.  In  determining  his  lat- 
eral rights,  will  treat  such  side  lines  as 
end  lines  and  such  eaA  lines  as  side  lines; 
but  the  court  cannot  make  a  new  location 
toe  him,  and  thereby  enlarge  his  rights. 
Hie  must  stand  upon  his  own  location,  and 
can  take  only  what  It  will  give  him  under 
the  law.  Acting  upon  this  principle,  there 
is  no  lateral  right  to  the  holder  at  the  Amy 
claim  by  which  he  can  fc^ow  Its  vein  Into 
the  Non-Consolidated  claim.  Mistakes  In 
drawing  the  lines  of  a  location  can  mly  he 
avoided,  as  said  In  the  case  dted,  post- 
poning the  marking  of  the  boundaries  until 
suflEtelent  exploratltHia  are  made  ^  ascertain, 
as  near  as  possible,  the  course  and  directlim 
of  the  T^n.  *  *  *  Even  then,'  the  court 
added,  'with  all  the  care  possible,  the  Mid 
lines  mailed  tm  the  surface  will  often  vary 
greatly  from  a  r^ht  angle  to  the  tme  course 
of  the  vein;  but,  whatever  lnconvaii«ice  or 
hardship  may  thns  happ^  It  Is  better  that 
the  boundary  planes  should  be  definitely  de- 
termined by  the  lines  of  the  surface  locatlm 
than  that  tb^  should  be  subjected  to  per- 
petual readjustment  according  to  subterra- 
nean devel<vm«it8  subsequently  made  by 
mine  workers.  Such  readjustments  at  every 
discovery  of  a  change  In  the  course  of  the 
vein  wotdd  create  great  uncertainty  In  titles 
to  mining  claims/  Applying  this  doctrine  to 
the  case  before  us,  it  f (dlows  that  the  vein 
in  contnr/ersy,  tiie  apex  of  which  was  with- 
in the  surface  lines  of  the  Amy  cl^m,  did 
not  carry  the  owner's  right  beymd  the  ver- 
tical pluM  drawn  down  through  the  north 
side  line  of  that  claim.  The  Amy  claim  had 
no  latfflal  right  by  virtue  of  tbe  extension 
of  the  v^  through  what  was  called  the 
north  side  lino  of  Its  claim,  as  that  side  line 
Bo  called  was.  In  fact,  one  ot  its  end  lines." 

We  understand  that  the  United  States  su- 
preme court  not  only  reversed  our  Judgment, 
but  discarded  as  untenable  the  principle  up- 
on which  we  prcmounced  It   This  decision 


was  received  wltii  regret,  not  <mly  by  tlw 
bench  and  bar  In  the  mining  regions,  but  by 
both  practical  and  scientific  miners.  The  re- 
gret was  greater  In  that  the  decision  ema- 
nated from,  as  we  said  In  the  Amy  &  SUver- 
smlth  Case,  "Mr.  Justice  Field,  the  Judicial 
faUier  of  the  mining  law  In  the  United 
States,"  a  Jurist  who  has  Illuminated  this 
topic  of  the  law  by  not  oalj  his  profound 
learning,  but  by  his  practical  experience  In 
mining  affairs.  A«  an  Indlcatitm  of  the  re- 
luctance with  which  courts  Inferior  to  that 
of  the  United  States  supreme  court  have  ac- 
cepted the  reversal  of  the  principle  of  the 
Amy  &  Silversmith  Case,  we  notice  the  case 
of  Monte  Mining  &  Milling  Co.  v.  New 
York  &  Jj.  C  Mln.  Go.  (Or.  GL  D.  Colo.; 
March  13,  1895)  60  Fed.  212.  In  that  case 
the  court  had  before  it  the  condltlouB  of  an 
apex  ukd  strike  passing  through  mi  end  line 
and  side  line.  Judge  Hallett,  District  Juctee, 
to  whom  courts  and  counsel  in  the  mining 
re^rtons  are  greatly  Indebted  for  his  learn- 
ing, which  has  been  applied  to  this  class  of 
litigation,  said:  "If  the  strike  of  the  lode  In 
the  New  York  location  kept  Its  course  from 
end  to  end  of  the  location,  the  right  to  fellow 
the  lode  outside  the  location  would  not  be 
denied.  As,  however.  It  departs  on  its  strike 
from  the  location  on  the  east  side,  and  not 
from  the  north  end.  It  is  said  that  the  claim 
has  no  end  lines,  or,  at  all  events,  none  that 
can  be  recc^nlsed  as  Uniting  the  right  to 
any  part  of  the  vein  outside  of  the  exterior 
lines  of  the  claim.  This  Is  asserted  as  a 
proposition  of  law  dednclble  from  several 
decMons  of  the  supreme  court  that  the  lines 
of  a  location  crossed  by  the  apex  of  a  vein 
on  Its  strike  shall,  as  to  such  vein,  be  re- 
garded as  end  Hues,  whatever  their  position 
may  be;  and,  If  this  proposition  be  accepted, 
the  south  end  line  and  east  side  line,  Inteiv 
sected  by  the  outcrt^  of  this  lode,  are  not 
parallel  to  each  other,  as  demanded  by  sec- 
ti(m  2320  of  the  Revised  Statutes.  This, 
however,  has  not  been  the  Interpretation  of 
law  in  the  supreme  court  or  In  any  court  so 
far  as  we  are  advised.  It  Is  true  that  In  the 
Flagstaff  Case,  08  U.  S.  463,  and  recently  In 
the  Amy  &  Silversmith  Case,  152  U.  S.  228. 
14  Sup.  Ct.  510.  the  supreme  court  declared 
that  the  side  lines  of  a  location  shall  be  end 
lines  whenever  the  lode,  on  Its  strike,  crosses 
such  lines;  but  these  decisions  do  not  affirm 
that  all  lines  of  a  location  crossed  by  a  lode 
on  Its  strike  shall  be  end  llnea  The  most 
that  can  be  deduced  from  them  is  that  oppo- 
site lines,  parallel  to  each  other,  when  cross- 
ed by  the  lode,  shall  be  end  lines.  The  case 
presented  Is  not  within  the  principle  of  these 
dedslons.  We  hare  a  lode  extending  on  its 
strike  on  the  general  course  of  the  location, 
and  within  Its  side  lines  a  distance  of  1,070 
feet.  It  1b  conceded  that  the  south  end  line 
of  the  location  Is  well  placed,  and  all  parts 
of  the  lode  covered  by  the  location  are  with- 
in the  end  lines  as  fixed  by  the  locator.  The 
difficulty  arises  from  the  circumstance  that 
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tbe  location  extends  In  a  northerly  direction 
about  2S0  feet  beyond  tbe  point  where  the 
lode  diverges  from  the  side  line.  No  reason 
Is  perceived  for  saying  that  this  mistake  in 
the  length  of  tbe  location  should  defeat  the 
right  to  follow  the  rein  on  its  dip  outside  the 
location.  It  is  said  that  we  cannot  make  a 
new  end  line  at  the  point  of  divergence  or 
elsewhraw.  because  the  court  cannot  make  a 
new  location,  or  In  any  way  change  that 
made  by  the  parties.  Iron  Silver  Mln.  Oo. 
V.  Elgin  Mining  &  SmelUng  Co.,  118  U.  S. 
190,  6  Snp.  Ct.  1177.  This,  however,  ts  not 
necessary.  We  can  keep  within  the  end 
tinea  fixed  by  the  locator  in  respect  to  any 
extralnteral  right  that  may  be  recognized 
without  drawing  any  line;  and,  if  there  be 
magic  In  the  word  'line,'  it  will  be  better  not 
to  use  it  In  this  Instance,  as  in  most  con- 
troversial between  adjacent  owners.  It  fe 
necessary  to  ascertain  what  part  of  the  lode 
ts  within  the  New  York  location,  and  this, 
according  to  the  map,  appeara  to  be  1,070 
feet  At  all  points  on  the  dip  of  tbe  lode  in- 
to the  mountain  westwardly  we  can  ascer- 
tain the  length  of  the  lode  within  the  end 
lines  by  measuring  the  same  distance  from 
the  south  eaA  line  produced.  In  this  pro- 
ceeding there  is  no  departure  from  the  end 
lines  of  the  New  York  location  as  fixed  by 
the  relator,  and  there  Is  no  new  line  of  loca- 
tion drawn  for  any  purpose  whatever.  We 
keep  ttitirely  wttliin  the  end  line  of  tbe  lo- 
cation as  required  by  the  statute,  and  the 
circumstance  that  we  are  somewhat  short 
of  tbe  north  end  line  does  not  In  any  way 
affect  tbe  principle  to  be  followed  In  constru- 
ing the  statute.  The  same  rule  would  be 
adopted  If  the  lode  were  physically  shorter 
than  tbe  locatioD.  Let  It  be  assumed  that 
upon  a  lode  of  tbe  length  of  1,000  feet  (which 
is  not  an  extraordinary  occurrence)  a  loca- 
tion shall  be  made  of  the  length  of  1,500 
feet,  extending  250  feet  In  each  direction  be- 
yond the  ends  of  the  lode.  Would  any  one 
deny  the  right  of  tbe  locator  to  follow  the 
lode  within  hia  end  lines,  upon  the  ground 
that  tbe  lode  did  not  come  to  either  of  such 
lines?  I  think  not.  Tbe  case  Is  not  differ- 
ent when  the  lode  intersects  one  end  line  and 
not  tbe  other,  but  keeps  within  the  location 
for  a  considerable  distance.  In  that  case, 
as  In  the  accepted  case  of  a  lode  traversing 
tbe  location  from  end  to  ead,  the  locator 
ought  to  be  allowed  to  follow  his  lode  into 
adjoining  territory  so  far  as  he  may  within 
his  end  lines,  and  so  far  as  he  holds  the 
outcrop  in  his  location.  Upon  this  constnic- 
tlon  of  the  statute  respondent  is  entitled  to 
BO  much  of  the  lode  upon  Its  dtp  as  lies  be- 
tween tbe  south  compromise  line  and  the 
point  of  divergence  of  the  apex  of  the  vein 
from  the  New  York  location."  It  is  also 
true  that  In  Judge  Hallett's  case  tbe  facts 
differed  from  the  Amy  &  Silversmith,  In 
that  the  apex  crossed  a  side  line  and  an  end 
line,  instead  of  two  side  lines,  as  In  the  Amy 
Ik  Silversmith  Case.   But  Judge  Hallett  ap- 


plied the  principle  of  the  Amy  &  Silversmith, 
and  he  so  applied  it  after,  as  we  understand, 
the  United  States  supreme  court  bad  repudi- 
ated tt 

One  mcmth  after  Judge  Hallett's  decision— 
tliat  Is,  aa  April  iS,  189!(— appeared  the  ded- 
slon  in  the  United  States  supreme  court  In 
Last  Clianoe  Mln.  Co.  v.  Tyler  Min.  Co.,  tbe 
case  wlilch  we  have  formerly  encountered  in 
M  Fed.,  4  C.  C.  A.,  and  01  Fed.,  9  O.  a  A. 
See  107  U.  8.  683,  Ifi  Sup.  Ct  733.  The  case 
was  decided  in  tlie  United  States  sn^eme 
court  without  it  being  necessary  to  treat  the 
question  <tf  tbe  apex  and  strike  pasring 
through  an  end  line  and  a  side  line.  But  as 
to  tills  matter  tlie  court  said:  "Our  conclusions 
in  this  respect  obviate  the  necessity  for  con- 
sidering another  very  interesting  and  some- 
what difBcult  question  presented  by  counsel. 
It  will  be  Been  from  tbe  diagram  that  accord- 
ing to  tbe  original  location  of  tbe  Tyler  datm 
the  vein  alters  tbrongh  an  end,  passes  out 
tlirongh  a  side,  tine,  bridle  tbe  amended 
location  it  passes  in  uid  out  tbrou^  end  lines. 
Of  course,  If  tbe  latter  is  a  valid  k>catlon, 
the  owns:  of  tbe  claim  would  unquestionably 
have  tbe  rlglit  to  follow  the  vein  on  its 
beyond  the  vertical  plane  of  tbe  side  line. 
But,  if  it  were  not,  and  tbe  orlgtaal  location 
was  the  only  valid  one^  has  the  owner  the 
ri^t  to  follow  tiw  vein  outside  any  boundaries 
of  tbe  claim  extoided  downward?  It  has 
been  Iield  by  tUs  court  in  the  cases  bereto- 
fore  cited  tbat,  where  the  course  of  a  vein 
is  across  instead  of  lengthwise  of  tbe  loca- 
tion, tbe  side  lines  become  tbe  end  lines,  and 
the  end  the  side  lines;  but  there  has  beu 
no  dedsiou  as  to  what  extraterritorial  tU^ts 
exist  if  a  v^  enters  at  an  end  and  passes 
out  at  a  aide  line.  Is  that  a  case  for  which 
no  provision  has  been  made  by  statute?  Are 
tbe  parties  left  to  the  old  rule  of  the  common 
law  tliat  the  owner  of  real  estate  owns  all 
atrnve  and  below  tbe  surface,  and  no  more? 
Or  may  the  court  rely  upon  some  equitable 
doctrine,  and  give  to  the  owner  of  the  vdn 
tbe  right  to  pursue  It  on  its  dip,  in  wliatever 
direction  that  may  go,  within  tbe  limits  <tf 
some  equitably  created  end  lines?  If  tbe  oom- 
mon-law  rule  as  to  real  estate  obtains  In  such 
a  case,  then,  of  course,  on  the  original  loca- 
tion the  owners  of  the  Tyler  claim  would  have 
no  right  to  follow  the  dip  of  their  vein  out- 
side the  vertical  plane  of  any  of  its  boundary 
lines;  and,  even  If  the  amended  appUcatiiMi 
was  perfectly  valid,  the  question  would  arise 
whether  tbe  rights  acquired  under  it  related 
back  to  the  date  of  the  original  location,  or 
arose  simply  at  the  time  of  the  amendment, 
in  which  case  there  would  be  no  doubt  of  tbe 
fact  that  the  owners  of  the  Last  Chance  had 
by  years  a  prior  location.  However,  In  the 
view  we  have  taken  of  the  other  question,  it 
is  unnecessary  to  consider  this."  Mr.  Justice 
Brewer  wrote  the  opinion.  There  was  no  dis- 
sent. We  assume  that  Mr.  Justice  Field  con- 
curred. The  tnct  that  tlw  United  States  su- 
preme court  said  in  this  case  (with  tbe  Jostles 
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cancnrrlnff  who  wrote  Ui*  Amj  &  SIlTersmltb 
deidflioiO  that  It  had  nerar  glTen  any  decision 
as  to  what  extralatwal  rl^te  exist  U  a 
Tdn  enters  at  an  end  line  and  passes  out 
at  a  side  line,  we  think  is  a  snflldent  wanant 
to  OS  to  reo{>en  the  discussloii  as  to  what 
prlndple  oC  decision  ohonld  a{^  In  ttaese 
liresolar  locations. 

We  can  see  but  two  solutions  of  the  dlffl- 
CDlty  presented  In  this  case:  Ooe  Is  to  say 
that  when  the  apex  and  strike  croH  a  located 
side  line,  such  ride  line  becomes  an  end  line, 
in  accordance  with  what  we  understand  to  be 
the  decision  In  the  Flscstafl  Oase  and  in  the 
Any  &  SHTorsmlth  Osse  In  the  United  States 
supreme  court  The  other  is  to  ap^  the 
Amy  As  SUverunith  doctrine  as  announced 
to  9  Mont  and  21  Fac  We  win  examine 
what  seems  to  us  to  be  ttie  legitimate  results 
of  the  first  proposition.  Turning  again  to  the 
diagram.  Fig.  1,  the  located  east  end  line  <it 
the  Niagara  claim  most  still  remain  an  end 
Une.  It  was  located  u  sneta.  If  that  means 
anything;  and  the  ap^  and  strike  pass 
throoeh  it,  which  fact,  under  any  ^ew,  moans 
everything.  So  this  line  Is,  and  must  remain, 
an  end  lln&  l^ien  we  have  the  sonth  side 
line  of  the  Niagara,  also  an  end  lln^  because 
the  apex  and  strike  pass  through  it  So  we 
have  two  end  lines  not  parallel  to  each  other, 
bat  at  an  angle  to  each  other  not  tax  flrom 
a  right  an^.  But  the  end  lines  must  be 
IMualleL  The  result  is  that  the  Niagara  can* 
uot  f  <^low  Its  dip  at  alL  But  the  statute  says 
it  may  follow  the  dip.  These  difflcUltlea  do 
uot  come  to  us  at  all  as  a  surprise.  We  clears 
ly  foresaw  them,  and  pointed  them  out  In  the 
Amy  &  SUrersmith  Case,  9  Mont  671^  21 
I'ac.  200;  Thus  we  find  that  the  Niagara  claim, 
under  these  views,  must  be  relegated  to  the 
4.>ommon  law.  It  owns  downward  inside  of 
the  perpendicular  planes  of  its  surface  lines. 
But  this  result  is  not  the  Intent  of  the  law. 
Iter.  St  U.  S.  I  2322.  The  Intent  is  that  the 
locator  shall  have  the  right  to  the  vedn 
tliroughout  Its  entire  depth  If  the  apex  lies 
within  its  surface  llues,  although  the  vein, 
ou  Its  dip  downward,  departs  from  the  per- 
ticndicular  so  as  to  extend  outride  of  the  ride 
lines.  By  calling  this  side  Une  an  end  line 
ibe  whole  Intent  of  the  statute  la  destroyed, 
and  we  go  back  to  the  system  of  the  Spanish 
law  (0  Mont.  567.  21  Fac.  200).  which  was 
(U-sertcd  In  the  adoption  by  congress  of  the 
,\merlcan  luiuing  laws.  For  example,  again, 
In  this  case,  reverse  the  direction  of  the  dip, 
i.ud  assume  that  It  goes  north,  then  the 
Niagara  people  would  take  all  of  the  vein  be- 
nvecn  the  downward  planes  of  the  end  line 
i'.ml  side  Ilup,— the  lines  E  F  and  E  H  on  the 
•  laKmm.  They  would  get  a  fan-shaped  sec- 
i:<)U  of  the  vein,  rapidly  increasing  in  sizf: 
with  every  foot  downwtu-d.  Tliat  is  to  say, 
.'-iich  wcHild  be  tbe  result,  unless  we  adhere  to 
ihc  common-law  rule,  and  have  no  extralater- 
nl  rights  at  alL  The  plain  fact  Is  that  to  call 
tbe  ride  line  an  end  line  In  this  case  leads  us 
Into  consequences  that  totally  upset  the  whole 


Intent  <tf  tbe  law.  Wa  cannot  suibecrnM  to  any 
such  doctrine.  Tliese  contemplationa  are  not 
atallnewtons.  We  pointed  oat  these  dlfllcnl- 
ties  and  alMordltles  in  the  Amy  &  SUTOsmlth 
Oase,  and  we  then  hoped  that  they  would  not 
again  threaten  the  disturbance  of  tbe  rights 
Intended  to  be  given  by  tbe  mining  statutes. 
We  feel  now,  as  we  did  In  the  Amy  *  811- 
Tnsmith  Case,  that  we  are  not  able  to  take 
the  re^nril>iUty  of  any  sucb  destructive  con^ 
stroctton.  And  why.  indeed,  should  a  located 
sMe  line  be  converted  into  an  end  Une  a 
court?  The  locator  never  so  Intended  it  He 
made  tbe  aide  Une  the  long  Une,  1^  fSet  In 
loBgtb.  Intending  it  to  be  generally  larallel 
to  tbe  vein.  The  law  never  Intended  that 
such  a  ride  line  shonld  be  an  end  line.  If 
tbe  ride  Une  la  to  become  an  aid  Une 
and  the  end  line  a  ride  Une,  then  tbe  covt 
wOTklng  this  readjustment  of  the  lines  pnts 
tlie  ride  lines  at  a  dlstenoe  from  the  centa 
of  the  lode  much  greater  than  800  feet  What 
wonld  be  dome  with  tbose  lines,  and  tbls  extra 
BUEface  taken  in  by  them?  Shall  they  be  left 
so  tbat  ttaey  wUl  Inchide  1.000  or  1.B00  feet 
In  width  whoi  tbe  law  Intended  the  locatw 
should  have  600  feet  cmly,  or  will  these  Judi- 
cially created  side  lines  be  drawn  In,  and 
ttiereby  new  side  lines  made  by  the  court? 
But  **the  oourt  cannot  become  a  locator  for  a 
mining  dalmaut"  Amy  &  SllTeramlth  Case, 
X62  U.  S.  228,  14  Sap.  Gt  UO.  Tbe  farther 
we  follow  this  doctrine  Into  ite  deteUs,  the 
more  untenable  It  ajfpeaxs.  We  shall  abandon 
its  pursuit,  and  leave  its  reconciliation  to 
reason,  law.  and  tbe  Intmt  of  tbe  stetete^  and 
practical  ap^teatkm  to  oUiers,  wbo  may  be 
more  skillful  In  making  a  reasonable  con- 
struction. 

As  we  leave  this  confusion,  and  torn  to  the 
other  sdlutlan.— that  of  the  Amy  &  ^versmitb 
Oase  in  0  M«it  and  21  Pac.,— difficulties  disap- 
pear, and  there  Is  Ugbt  upcm  tbe  wlu^  path. 
We  can,  tiien,  do,  as  the  United  States  snpreine 
court  said  In  ite  decision  In  the  Amy  &  SMver- 
sndth  Case,  on  page  228,  102  U.  &,  and  page 
SIO,  14  Sup.  Ot:  "The  most  that  tbe  court  can 
do,  where  the  lines  are  drawn  inaccurately  and 
Irregularly,  Is  to  give  to  tbe  mlnar  such  righto 
as  his  Imperfect  location  warrantu,  under  tbe 
Btatate;"  that  is  to  say,  we  can  give  to  the  min- 
er, or  rather  the  law,  as  we  coDstme  it,  gives  to 
the  miner,  as  much  kngth  of  strike,  no  matter 
liow  deep  he  goes  npm  the  dip,  as  be  bas 
length  of  apex;  and  he  loses  in  strike  and  dip 
only  what  he  bas  fiiiled  to  get  In  apex.  Tbat 
is  what  the  district  court  in  this  case,  follow- 
ing tlte  Amy  &  Silversmith  Case,  9  Moot  513, 
21  I'ac.  200,  accomplished.  It  gave  to  tin  Ni- 
agara tlie  ore  on  the  dip  east  oC  the  point  where 
the  apex  and  strike  crossed  tbe  south  side  line 
ot  the  Niagara.  This  is  what  tbe  circuit  court 
of  appeals  did  in  Mining  Co.  v.  Sweeney,  4  C. 
C.  A.  329,  54  Fed.  2S1,  and  Last  Chance  Mtn. 
Co.  V.  Tyler  Min.  Co.,  9  C.  C.  A.  613,  61  Fed. 
557.  Tills  is  wliat  tbe  circuit  court  of  the  dis- 
trict of  Colorado  did  in  Del  Monte  Min.  Oo.  t. 
New  York  &  Ii.  G.  Uhi.  Co.,  66  Fed.  212. 
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This  Ih  what  we  tmderartand  the  United  States 
supreme  court  suggested  Id  Lost  Chance  Mln. 
Co.  V.  Tyler  Min.  Co.,  Xu7  U.  S.  683,  15  Sup. 
Ct.  733,  that  it  might  do.  The  language  of 
Juc^e  Hawley  and  Judge  Hallett  in  those  deci- 
sions Is  very  apt  when  they  suggest  that.  If 
the  apex  aud  strike  broke  off  abruptly  at  the 
side  line,  would  any  one  contend  that  the  dtp 
could  not  be  followed  within  the  end  lines? 
And  why  should  it  not  also  as  well  be  followed 
If  the  strike.  Instead  of  physically  ceasing  to 
exist  at  all,  simply  ceased  to  further  exist 
within  the  Niagara  lines?  We  can  think  of  no 
good  reason  which  would  allow  the  owner  to 
follow  the  vein  cm  the  dip  In  the  supposititioua 
cases  and  deny  htm  that  right  in  the  actual 
case.  In  tlie  Amy  &  Silversmith  Case  we  spoke 
of  the  end-line  plane  taking  effect  at  the  point 
where  the  strike  in  fact  ended.  By  this  use 
of  the  words  "end  line"  perhaps  we  gave  op- 
portunltj'  for  the  contention  that  we  were  mov- 
ing an  end  line,  and  locating  it  in  a  place  other 
than  that  fixed  by  the  locator.  We  endeavored 
to  make  it  clear  that  we  were  not  moving  an 
end  line,  but  we  were  simply  giving  it  effect 
at  the  only  point  where  it  could  operate.  But, 
as  Judge  Hallett  says,  if  there  Is  any  "magic" 
In  the  word  "line,"  we  will  not  use  that  word. 
Perhaps  we  can  more  effectively  describe  the 
principle  for  wUch  we  contend  as  follows: 
Put  one  side  of  a  square  on  the  located  east 
end  Ihie  of  the  Niagara  (the  line  B  D,  Fig.  1), 
and  let  the  other  end  of  the  square  be  long 
enough  to  reach  the  point  where  the  strike  and 
apex  leave  the  Niagara  ground  (polut  A,  dia- 
gram); ihea  run  this  square  up  and  down 
the  east  end  line  (line  D  B,  diagram),  and 
that  line  extended  south,  and  run  the  square 
all  over  the  perpendicular  plane  of  this  line; 
then  the  saccesslve  points  which  the  long  end 
of  the  square  reaches  will  be  the  points  be- 
yond which,  to  the  west,  the  Niagara  people 
may  not  fbUow  the  vein  on  the  dip,  and  be- 
yond which,  to  the  east,  the  Black  Rock  people 
may  not  come.  Thus  the  Niagara  Is  keeping 
upon  the  dip  of  the  vein  within  Its  end  lines, 
and  it  is  not  following  the  strike  of  the  vein 
outside  of  any  line.  The  principle  might  also 
be  further  illustrated  by  imaghiing  a  pair  of 
draftsnian'B  paralld  rulers.  One  ruler  Is  placed 
on  the  east  end  line  of  the  Niagara  (the  line 
B  D);  ita  parallel  is  pushed  out  to  the  point 
where  the  apex  crosses  the  side  line  (the  point 
A),  and  set.  The  plane  dropped  peri>endleular- 
ly  from  the  westerly  ruler  would  form  the 
boundary  between  the  Niagara  and  the  Black 
Rock  cm  the  dip  of  the  vein. 

Of  course  we  understand  the  difference  be- 
tween the  doctrine  of  the  United  States  su- 
preme court,  which  commences  with  the  Flag- 
staff Case,  and  received  its  last  treatment  in 
the  Amy  &  Silversmith  Case,  and  our  theory 
which  we  held  In  the  Amy  &  StlTerBmltb  Case. 
The  supreme  court  doctrine  seems  to  be  that 
the  side  lines  which  are  marked  as  such  on  the 
ground,  namely,  the  l,50(>-feet  lines,  as  the 
side  lines,  and  the  600-feet  lines  as  the  end 
lines,  are  not  In  fact  the  side  lines  and  end 


lines;  but  what  are  the  side  lines  and  the  end 
lines  Is  to  be  determined  by  the  subsequent 
demonstration  of  where  the  apex  and  strike 
cross  the  locator's  lines.  The  trouble  with  the 
theory  is  that  it  leaves  the  determination  of 
the  boundaries  to  subsequent  development, 
which  may  require  years,  and  It  calls  that  an 
end  line  which  was  never  located  as  such,  and 
it  makes  the  side  lines  aou  feet  long  only, 
when  the  statute  says  they  may  be  1,500  feet, 
and  makes  the  end  lines  1,500  feet  long  when 
the  statute  says  they  shall  not  be  over  600, 
and  It  gives  a  surface  of  more  than  300  feet 
on  each  side  of  the  center  of  the  lode.  We 
cannot  be  persuaded  to  think  that  this  Is  the 
intent  of  the  statute.  As  we  noted  in  the  Amy 
&  Silversmith  Case,  the  difficulties  of  this  con- 
struction did  not  fully  appear  in  the  Flagstaff 
aud  Argentine  Cases,  where,  as  we  under- 
stand, the  strike  and  apex  of  the  vein  were 
practically  at  right  angles  to  the  length  of  the 
locatlMi.  9  Mont.  574.  24  I»ac.  200.  But  the 
theory  meets  great  difficulty  when  applied  to 
veins  which  have  a  general  course  lengthwise 
of  the  location,  and  which  happen  to  slip  out 
of  the  location  by  a  side  line  before  the  end 
Hue  is  reached. 

Again,  we  fully  understand  that  the  situa- 
tion iu  the  case  at  bar  and  the  Tyler  Case  and 
the  Del  Monte  Case  differs  slighQy  from  that 
of  the  Amy  &  Silversmith  Case.  In  the  Amy 
&  Silversmith  the  vein  passed  tlirough  two 
side  lines.  In  the  case  at  bar  and  tiie  other 
cases  it  passes  through  a  side  line  and  an  end 
line.  But  we  contend  that  the  same  reasoning 
applies  to  both  situations;  that  is,  that  the 
miner  shall  have  as  much  vein  In  length  on  the 
strike,  at  all  depths  to  which  he  may  go  on 
the  dip,  as  he  has  length  of  aiiex  within  his 
surface  lines.  We  cannot  too  strongly  empha- 
size our  opinion,  even  at  the  exi>euse  of  tire- 
some reiteration,  that  this  Is  the  Intent  of  sec- 
tion 2322,  Kev.  St.  U.  S.,  and  the  true  Inter- 
pretation of  tlie  decisions  thereunder.  We  be- 
lieve that  this  doctrine  should  be  applied  to 
both  situations.  On  the  other  band,  if  the 
other  doctrine  is  to  be  applied  to  one  situa- 
ton,  why  not  to  both?  For  it  does  not  seem 
to  us  consistent  to  say  that  the  dip  of  the 
Amy  &  Silversmith  must  l>e  cut  off  at  their 
north  side  line,  and  that  the  Niagara  may  go 
beyond  their  south  side  line,  simply  because 
the  Niagara  vein,  on  its  eastward  course  on 
the  strike,  goes  out  through  an  end  line  in- 
stead of  a  side  line.  But  when  we  undertake 
to  apply  the  United  States  Flagstaff  and  Amy 
&  Silversmith  doctrine  to  the  case  at  bar,  we 
find  that  the  Niagara  cannot  follow  its  dip  out 
of  any  of  its  lines,  and  it  Is  cut  down  to  the 
common-law  rule  of  "ad  coelum  et  ad  oreum." 
"What  we  contend  for  is  a  uniform  construction 
of  the  law;  a  construction  which  will  give  the 
vein  on  the  dip  to  every  locator  who  has  the 
apex  In  bis  location,  and  not  give  it  to  one  who 
has  the  apex,  and  withhold  it  from  another 
who  as  fully  has  the  apex;  that  shall  give  It 
to  the  Amy  &  Silversmith  and  the  Niagara  as 
well.   Let  us  do  this,  and  make  estates  In 
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mloefl  uniform  under  the  law.  This  seems  to 
US  more  reasonable  than  to  applr  a  construc- 
tion which  will  give  to  one  locator  tbe  estate 
which  the  law  contemplates  and  deny  It  to 
another. 

The  United  States  snpreme  conrt  In  I.aat 
Chance  Mln.  Co.  v.  Tyler  MIn.  Co.,  157  V.  S. 
ti83,  IS  Sup.  Ct  733,  observing  the  posslbUlty 
-or  probability  of  being  at  some  time  obliged 
to  apply  Its  Flagstaff  and  Amy  &  Silver- 
smith rule  to  the  situation  of  a  vein  passing 
through  a  side  line  and  an  end  line,  seemed 
to  shrink  from  the  consequences  of  the  doc- 
trine (consequences  which  we  pointed  out 
In  our  opinion  In  the  Amy  &  Sllversmttfa 
Case.  9  Mont,  at  page  671,  24  Pac.  200),  and 
stated  that  they  had  never  decided  what  ex- 
tralateral  rights  existed  In  such  a  situa- 
tion. They  also  said:  "May  tbe  court  rely 
upon  some  equitable  doctrine,  and  give  to 
the  owner  of  the  vein  the  right  to  pursue  It 
on  Its  dip,  In  whatever  direction  tliat  may 
go,  within  tbe  limits  of  srane  equitably  cre- 
ated end  lines?"  We  propose  now  Just  such 
an  equitable  doctrine,  the  same  one  that  we 
proposed  in  the  Amy  &  Silversmith  Case, 
and  one  wholly  within  tbe  Intent  of  section 
2322,  Rev.  St  U.  S.  We  have  hereinbefore, 
and  especially  In  tbe  Amy  ft  Silversmith 
Case,  given  the  reasons  for  our  belief  that 
jaucb  a  doctrine  can,  by  a  slight  effort,  be 
reconciled  with  the  former  decisions  of  the 
,  United  States  supreme  court,  and  that,  as 
I  Judge  Hawley  said  in  the  Tyler  Case,  4  C. 
G.  A.  329,  54  Fed.  292,  '^his,  upon  principle, 
Justice,  and  authority,  it  seems  to  us,  Is  the 
only  reasonable  construction  that  can  be  giv- 
en to  the  statute."  We  now  feel  at  liberty 
to  follow  our  convictions  and  our  belief  tliat 
our  view  of  the  law  Is  correct,  by  reason  of 
the  indication  given  by  the  United  States  su- 
preme court  (157  U.  S.  685,  15  Sup.  Ot  733) 
that  they  are  willing  to  reconsider  (or,  as  the 
-court  puts  it  consider)  this  important  prin- 
ciple in  the  construction  of  section  2322. 
Kev.  St.  U.  S.  We  shall  accordingly  adhere 
to  the  principle  of  our  Amy  &  Silversmith 
decision,  and  hold  in  this  case  that  the  Judg- 
ment of  the  district  court  was  within  the 
law  when  it  gave  to  the  Niagara  people  the 
ore  found  on  the  dip  of  the  Niagara  vein 
south  of  their  south  side  line,  and  east  of 
the  point  where  the  apex  and  strike  of  the 
Niagara  vein  crossed  the  bonnding  side  line 
between  the  Niagara  and  the  Black  Rock. 

The  appellants  also  rely  upon  some  alleged 
errors  in  the  instructions.  It  Is  contended 
by  respondents  that  the  errors  In  the  in- 
structions are  not  properly  excepted  to. 
Respondents  cite  cases  from  this  court  upon 
that  subject  Bnt  we  think  the  proper  con- 
tention should  have  been  as  to  whether  tbe 
errors  were  specified  on  the  motion  for  new 
trial.  We  are  not  satisfied  that  the  speclfl- 
cailon  was  Insufficient  We  shall  not,  how- 
ever, pass  upon  that  question,  as  It  has  not 
been  clearly  or  fall7  argued,  and  the  ques- 


tion of  practice  Is  a  delicate  and  trouble- 
some  one;  but  will  proceed  to  an  examina- 
tion of  the  Instructions.  Our  doing  so  can- 
not be  a  matter  of  complaint  to  the  respond- 
ents, for  our  examination  of  the  instructions 
has  satisfied  us  that  there  is  no  error  there- 
in. We  will  briefly  review  them.  Appel- 
lants complain  that  the  court  Instructed  the 
Jury  In  reference  to  following  a  vein  on  its 
dip  beneath  the  surface,  but  did  not  In  this 
instruction  inform  the  jury  as  to  the  matter 
of  the  parallel  end  Imes.  If  the  appellants 
mean  that  the  court  did  not  Instruct  as  to 
the  parallelism  of  the  end  lines  as  located,  it 
Is  sufQclent  to  reply  that  no  contention  was 
made  upon  this  point  The  parallelism  of 
the  located  end  lines  Is  conceded,  and  the 
court,  having  adopted  the  Amy  &  Silver- 
smith doctrine  of  this  court,  proceeded,  of 
course,  upon  the  theory  that  the  original  end 
lines  continued  to  be  the  end  lines. 

The  Black  Rock  people  contended  upon  the 
trial  that  the  "ore  bodies"  in  question  were 
upon  a  vein  the  apex  of  which  was  wholly 
within  the  Black  Rock  ground.  This  was 
called  the  "Stoner  Vein."  The  apex  of  the 
Stoner  vein.  It  appears,  was  on  the  Black 
Rock  ground.  One  of  the  great  contentions 
of  fact  in  the  case  was  that  the  Stoner  vein, 
from  Its  apex  down  to  tbe  ore  bodies,  was 
a  continuous  vein.  Upon  this  contention,  as 
noted  In  the  statement  of  the  case,  the  Black 
Rock  failed.  It  seems  to  have  been  estab- 
lished by  the  decision  that  the  Stoner  v^n 
was  not  continuous  to  the  "ore  bodies."  In 
Instructing  tbe  Jury  upon  this  contention, 
the  court  gave  them  the  following:  "If  you 
find  from  the  evidence  that  what  has  been 
called  in  the  evidence  the  'Stoner  Vein'  is  a 
separate  and  distinct  vein  from  what  is 
called  the  'Niagara  Vein,'  and  that  the  apex 
of  said  Stoner  vein  Is  Inside  the  boundaries 
of  the  Black  Rock  claim,  and  also  find  that 
said  Stoner  vein  connects  with  said  Niagara 
vein  at  some  point  below  the  surface  of  the 
ground,  and  that  such  connection  is  made 
by  following  a  continuous  streak  or  body  of 
quartz  ot  ore,  or  by  passing  through  vein 
matter  SA  defined  in  theae  inttractioos,  or 
by  foUoteing  tuch  material  or  indieationa  w 
a  practical  nunrr  would  /oBow  with  the  ex- 
peelation*  of  finding  ort,  then.  In  such  cue, 
defendants  are  entitled  to  and  are  the  own- 
era  of  all  quartz,  ore,  and  mineral-bearing 
rock  contained  In  such  vein  below  the  said 
point  of  intersection,  and  plaintiff  cannot  re- 
cover therefor;  It  being  conceded  tliat  the 
Black  Rock  lode  vein  owned  by  defendants 
is  older  and  was  located  and  patented  prior 
to  the  time  when  the  Niagara  claim  was  lo- 
cated or  patented."  This  instruction,  as  we 
have  Just  quoted  It  was  that  submitted. 
The  court,  in  giving  It  struck  out  the  por- 
tion which  Is  In  Italics.  Appellants  com- 
plain of  error  in  striking  out  that  portion. 
We  think  In  this  the  court  was  correct  The 
question  waa  a  geologic^  one,— that  tg^ 
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whether  the  Stoner  vein.  !n  tta  downward 
course,  connected  with  the  Niagara,— and  the 
court  Instructed  how  aach  connection  would 
be  made;  that  Is,  by  fallowing  a  continuous 
streak  or  body  of  quartz  or  ore,  or  by  pass- 
ing through  Teln  matter,  as  defined  in  the 
Instructions.  This  was  a  qnestlon  of  geol- 
ogy and  of  facts  in  nature.  It  would  have 
left  It  to  the  jury  entirely  too  Indefinitely  to 
have  told  them  that  they  could  find  a  contin- 
uous body  of  ore  by  following  such  indica- 
tions as  a  practical  miner  would  follow  with 
the  expectation  of  finding  ore.  We  do  not 
think  that  this  is  the  method  by  which  geo- 
logical facts  can  be  established.  The  appli- 
cation of  such  language  as  this  which  was 
stricken  out  of  the  Instruction  must  not  l>e 
confused  with  the  use  of  similar  language 
in  reference  to  finding  ore  sufiiclent  to  sup- 
port a  location  of  a  mine.  When  It  is  said 
that  a  location  may  be  sustained  by  the  dis- 
corery  of  mineral  deposits  of  such  value  as 
to  at  least  Justify  the  exploration  of  the 
lode  in  the  expectation  of  finding  ore  sutti- 
elently  valuable  to  work  (Shreve  v.  Mining 
Co.,  11  Mont.  309,  28  Pac.  315,  and  cases 
therein  reviewed),  it  is  a  very  different  ques- 
tion from  telling  a  Jury  that  the  geological 
fact  of  the  continuity  of  a  vein  to  a  certain 
point  may  be  determined  by  what  a  practi- 
cal miner  might  do  In  looking  for  some 
hoped-for  continuity. 

Objection  is  made  to  instruction  No.  15,  In 
that,  as  it  is  contended  by  counsel,  the  court 
assumed  that  the  respondents  had  estab- 
lished a  right  to  recover.  But  the  court  did 
not  make  this  assumption.  The  instruction 
opens  with  the  following  language:  "Plain- 
tiffs having  the  burden  of  proof,  they  must 
establish  the  material  allegations  of  their 
complaint  by  a  preponderance  of  evidence." 

Another  instruction  objected  to  by  appel- 
lants Is  as  follows:  "In  estimating  the  value 
of  the  ore  extracted  from  the  Niagara  claim, 
yon  will  take  as  a  t«sls  therefor  the  market 
valne  of  such  ores  on  the  dump  of  the  claim, 
after  deducting  the  cost  of  mining  and  hoist- 
ing the  same."  The  objection  which  appel- 
lant makes  to  this  Instruction,  as  be  states 
It  in  his  Iwlef,  is  that  he  was  not  a  trespasser, 
and  was  entitled  to  bis  actual  expenses  In  ex- 
tracting and  treating  the  ore,  provided  the 
expenses  are  reastmable,  and  as  low  as  the 
work  could  be  d(me.  He  dies  us  to  a  num- 
ber  of  cases  involving  questions  of  accounting 
between  cotenants  when  one  tenant  has  made 
necessary  Improvements  on  premises,  or  has 
extracted  ore  therefrom.  We  are  of  opinion 
that  the  instruction  places  the  appellant  upcm 
precisely  the  ground  which  he  himself  dalms. 
The  court  says  that  the  basts  of  computation 
shall  be  the  market  value  of  the  ore  on  the 
dump  after  deducting  the  cost  of  mining  and 
faoi'mng  the  samK.  By  the  Instruction  the 
appellant  is  given  credit  f<x  the  cost  of  mining 
and  hoisting.  Just  as  he  claims  should  be. 
Furtberm(x«f  we  think  that  the  Instmctlon, 


by  Its  only  reasonable  constmctlon,  gives  the 
appellant  the  expense  of  smelting  and  redu- 
cing tbe  ore.  The  court  says  tluit  the  basis 
shill  be  the  market  value  of  the  ore  on  the 
dump.  What  is  market  value?  It  Is  certain- 
ly that  price  tor  which  the  ore  could  reason- 
ably be  sold  on  the  market.  That  market 
value  would,  in  the  mind  of  a  buyer,  be  nec- 
essarily determined  by  deducting  the  cost  of 
reducing  the  ore;  that  Is  to  say,  if  a  pturhas- 
er  compute  what  he  would  give  for  the  ore 
he  would  figure  the  value  of  the  same  on  tho 
dump,  and  then  he  would  deduct  from  that 
value  the  cost  of  reducing  the  ore  to  bullion, 
and,  having  deducted  that  cost,  he  would 
moke  a  bid  for  the  ore,  and  this  would  consti- 
tute the  maricet  valne.  No  one  could  possibly 
contend  that  the  market  value  of  crude  ore 
was  the  value  of  fine  sliver  in  such  ore.  On 
the  other  hand,  the  maricet  value  would  be  the 
valne  of  fine  sUver,  less  tbe  expense  of  get- 
ting such  silver  out  of  the  ok.  We  are  sat- 
isfied that  the  instructi<m  was  in  fact  precise- 
ly what  the  appellants  claim  it  should  be. 

Appellants  object  to  the  refusal  of  the  court 
to  give  the  following  Instruction:  '"Tbe  Jury 
are  instructed  that  If  they  believe  from  the 
evidMice  that  the  side  lines  of  the  Niagara 
location  are  practically  perpCTdicuIar  to  the 
vein,  then  the  aide  lines  of  said  location  be- 
come the  end  lines,  and  the  plaintlfTs  cannot 
claim  the  dip  beycKid  the  adde  lines."  But 
there  was  no  evidence  whatever  in  the  case, 
and  no  contention,  to  support  any  such  instruc- 
tion. The  side  lines  of  the  Niagara  not  only 
are  not  practically  perpendicular  to  the  vein, 
but  they  are  practically  not  far  from  parallel 
to  the  same.  Tliere  were  no  facts  in  the  case 
to  warrant  the  giving  of  such  an  instruction. 

Appellants  also  urge  errw  In  the  exclusion 
of  certain  testimony  of  a  witness— William 
E.  Hall— offered  to  be  Introduced.  Mr.  Hall 
was  a  practical  miner.  He  testified  to  what 
is  known  as  the  "Rainbow  Ivode"  in  the  Butte 
district.  He  said  that  It  was  his  opinion  that 
tbe  vein  on  the  Black  Rock  was  a  part  of  or 
an  extension  of  the  Rainbow  lode.  He  h.id 
examined  the  Bla(^  Rock  mine.  He  saw  a 
fault  in  that  mine.  Appellants  then  offered 
to  prove  by  Mr.  HaH  that  he  had  worked  five 
claims  on  the  Rainbow  lode,  and  that  the 
faults  which  he  had  found  on  the  Black  Rock 
are  characteristic  of  the  Rainbow  vein.  Tbe 
testimony  was  objected  to,  the  respondents 
stating  that,  ff  the  appdiants  Intended  to 
prove  that  this  fault  in  the  Black  Rock  ex- 
tends  to  the  Alice  mine,  with  which  mine  Mr. 
Hall  was  familiar,  th^  would  not  object. 
Appellants  stated  that  they  did  not  intend  to 
prove  this.  The  court  sustained  the  objec- 
tion, remarking,  "If  It  Is  for  the  purpose  of 
attempting  to  show  a  condition  of  afCaIre  here 
(that  Is,  in  the  Black  Rock)  by  comparison  of 
what  exists  in  the  Alice,  or  In  any  other 
ground  outside,  unless  It  is  shown  that  the..' 
is  a  contlnitlty  between  the  conditions  which 
exist  there  and  the  conditions  found  In  this 
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ground,"  the  evidence  will  not  be  admitted. 
The  objection  was  sustained.  We  are  of 
opinion  that  the  learned  Judge  ot  the  district 
couTi  stated  the  reasons  for  excluding  the  tes- 
timony as  completely  as  ire  could  set  them 
fort*.  The  subject  under  consideration  lu 
Mr.  Hall's  testimony  was  a  fault  in  the  Black 
Rock  TCin.  One  certainly  could  not  prove 
the  existence  of  a  fault  in  one  vein  by  show- 
ing that  there  were  other  and  disconnected 
faults  In  another  ,  vein,  which  the  witness 
claimed  was  a  continuity  of  the  vein  under 
consideration,  witlioat  showing  any  contlindty 
in  the  fault. 

Again,  appellants  contend  that  the  judgment 
should  be  reversed  because  the  appellants' 
counsel  were  not  present  when  the  verdict 
was  rendered,  and  thus  had  no  opportunity 
to  poll  the  Jury.  Appellants'  counsel  had 
made  arrangements  with  the  bailiff  that  when 
the  Jury  agreed  upon  a  verdict,  he,  the  bailiff, 
should  can  coimsei.  This  was  a  matter  whol- 
ly out  of  the  court,  and  had  no  place  in  the 
proceedings  In  the  court.  It  appears  that  the 
Jury  came  in  at  a  time  when  all  the  counsel 
were  absent  The  bailiff  omitted  to  send  for 
appellants'  counsel.  The  counsel  made  the 
bailiff  his  agent  for  this  purpose,  and,  if  such 
agent  omitted  to  do  that  which  he  had  agreed 
to  do,  we  are  not  prepared  to  reverse  this  case 
for  that  reason.  When  it  is  the  fact  that 
counsel  had  the  privilege  of  being  in  the  court, 
if  he  wished,  when  the  verdict  was  received, 
and  his  accidental  absence  at  that  time  was 
not  owing  to  any  order  or  any  action  of  the 
court,  or  any  conduct  by  the  counsel  or  par- 
ties on  the  other  side,  we  shall  not  reverse 
this  Judgment  for  any  such  reason. 

Another  ground  set  up  for  the  granting  of 
a  new  trial  is  the  alleged  misconduct  by  Juror 
Hess.  Hess  makes  an  affidavit  that  he  was 
m,  and  that  he  agreed  to  the  vndict  in  order 
to  get  discharged  from  service.  But  this  juror 
never  made  any  complaint  to  the  court  of  his 
Illness.  When  the  Jury  came  In  and  rendered 
Its  verdict,  he  said  nothing  to  the  court,  and 
there  was  no  Intimation  that  he  was  in,  or, 
needed  any  medical  attendance.  His  alleged 
Qlness,  and  thereby  his  alleged  coercion  into 
the  verdict,  never  appeared  nntll  after  his  dis- 
charge and  his  making  an  affidavit  for  the 
benefit  of  the  appellants.  The  case  was  an 
equity  one,  the  findings  were  advisory,  and 
the  district  court  very  properiy  disregarded 
this  Juror's  affidavit  given  to  impeach  his  own 
verdict.  Gordon  v.  Trcvarthan,  13  Mont.  887, 
R4  Pac.  It  Is  also  attempted  to  be  shown 
in  Juror  Hess*  affidavit  that  the  bailiff  lu 
charge  of  the  Jury  was  guilty  of  misconduct. 
The  stoiy  that  Juror  Hess  tells  about  the  con- 
duct of  the  bailiff  bears  upon  its  face  all  the 
appearances  of  absurdity.  Perhaps  the  dls- 
tilct  court  would  have  been  perfectly  justified 
in  disbelieving  Hesa'  statements  In  regard 
to  the  bailiff  without  any  contradiction,  but 
the  affidavit  was  contradicted  In  many  re- 
spects. The  district  court  was  perfectly  Jus- 
tified tn  paying  no  attention  to  the  showing 


attempted  to  be  made  by  the  Hew  nffiflavlt. 

Having  reviewed  all  the  questions  raised  In 
this  case,  it  Is  ordered  that  the  Judgment,  and 
the  order  denying  a  new  trial,  be  affirmed. 

PBMBBBTON,  O.  J.,  and  HUNT,  J.,  con- 
cur. 


8TATB  ex  rel.  HASKEIyL,  Attoney  Oenertl, 
V.  FAULD8. 

(SaiiTeine  Court  of  Montana.  Nov,  11,  1895.) 

C03IT81ln— WBAT  GoifBTITUTEB— JORISDIOnOV  OV 
APfBAL  —  COKBTITUTIONAL    ItAW  — 
FhEEDOU  ot  the  PltESS, 

1.  Under  Pen.  Code,  S  293,  Bubd.  7,  making 
the  publication  of  a  false  and  grossly  inaccurate 
report  of  the  proceedings  of  any  conrt  a  «»• 
tempt,  and  also  a  criminal  offense,  the  publica- 
tion of  aa  article  charging  a  court  with  dealing 
out  injustice  in  certain  eases  pending  before  it, 
and  entering  into  a  "dirty  deal"  to  do  so,  Is  a 
contempt  I 

2.  A  court  has  jurisdiction  of  cases  before  it, 
on  appeal  until  the  remittitur  is  issued.  , 

3.  A  contempt,  though  punishable  by  crimi- 
nal prosecntion,  is  also  punishable  in  contemjrt' 
proceedings.  j 

4.  Pen.  Code,  S  203,  subd.  7,  in  making  the 
publication  of  a  false  and  grossly  inaccnrate  re- 
port of  the  proceedings  of  any  court  a  contempt, 
and  also  a  criminal  offense,  does  not  violate 
Const,  art.  3,  S  10,  providing  that  no  law  Bbail 
be  passed  impairing  the  freedom  of  speech,  and 
allowing  eveiy  one  to  speak,  write,  or  publish 
whatever  he  will,  "bdng  respoatlUs  for  all  aboas 
of  that  liberty." 

Proceedings  In  contempt,  on  relatlcm  of  Hen- 
ri J.  Hask^,  attorney  general,  against  J.  B, 
Paulds,  for  publication  of  a  defamatory  art!-' 
cle  in  relation  to  the  supreme  court  Writ  of' 
attachment  was  Issued,  and  the  court,  with-' 
out  ruling  on  defendant's  motion  to  quash  the 
writ,  required  him  to  file  his  answer.  The 
answer  doiied  that  the  langoage  was  intend- 
ed to  defame  the  coart.  Heard  on  motion  to 
quash  the  writ  and  answer.  Motion  to  quash 
denied.  On  answer  discharged. 

On  the  30th  day  of  October  last,  the  attor- 
ney general  of  the  state  filed  In  this  court  an 
affidavit,  wherein  It  Is  shown:  That  there  were 
then  pending  In  this  court  three  cases,  enti- 
tled respectivdy,  "The  State  of  M<mtana  v, 
David  J.  Whaley,"  "The  State  of  Montana  v. 
Clement  P.  Whaley,"  and  "The  State  of  Mon- 
tana V.  Matthew  L.  Whaley"  (41  Pac.  802, 
86G),  in  which  said  cases  the  opinions  of  this 
court  had  been  rendered  and  announced;  but 
that  no  remittitur  had  been  issued  in  either 
of  said  cases.  That  J.  R.  Fanlds,  the  respond- 
ent, is  the  editor,  publisher,  and  proprietor  of 
the  N<a1hweet  Tribune,  a  weekly  newspaper 
of  general  circulation,  printed  and  published 
at  Stevensvllle,  Ravalli  county,  in  this  state. 
That,  on  the  25th  day  of  said  month  of  Octo- 
ber, tlie  said  Faulds  did  publish  and  cause  to 
be  published  at  said  town  of  Stevensvllle, 
among  other  things,  the  following  false,  mali- 
cious, contemptuous,  and  defamatory  matter  of 
and  concerning  the  Judges  of  the  supreme 
court  of  the  state,  acUng  in  their  judicial  ca- 
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paclty,  which  publication  was  a  false  and 
grossly  inaccurate  report  of  the  proceedings 
of  the  supreme  court  In  the  three  cases  above 
mentioned:  "The  eupr«ne  court  of  Muitana, 
the  highest  tribunal  of  Justice  in  the  state, 
was  the  first  to  throw  down  the  bars  and  deal 
out  injustice  to  the  people  of  BavaUt  county. 
The  dirty  deal  Is  made  the  more  obnoxious 
tbrouii^  the  action  of  Governor  Rlekarda  in 
his  reasons  for  granting  pardim."  That  the 
same  was  done  with  the  intent  to  hinder,  em- 
barrass,  and  defeat  the  administration  of  Jus- 
tice, and  to  insult  and  degrade  the  court,  and 
to  expose  it  and  the  members  thereof  to  con- 
tempt. Upon  the  filing  of  said  affidavit,  a 
warmnt  of  attachment  was  Issued  out  of  this 
court,  and  served  upcm  the  respondent,  re- 
quiring him  to  show  cause  why  be  should  pot 
be  adjudged  guilty  of  contempt.  After  filing 
a  motion  to  strike  oat  certain  parts  of  the  affi- 
davit, which  'was  overruled,  the  respondent 
filed  a  motion  to  quaah  the  warrant  of  attach- 
ment upm,  substantially,  the  following 
grounds:  (1)  The  matters  stated  In  the  affi- 
davit do  not  constitute  a  contempt.  (2)  It  does 
not  appear  that,  at  the  time  of  tbe  publica- 
tion of  the  matter  stated  in  the  aMdavlt, 
any  of  the  cases  referred  to  were  then  pend- 
ing in  court  (3)  If  the  matter  contained  in 
the  publication  complained  of  Is  punishable  at 
all.  It  Is  by  criminal  prosecution,  and  not  In 
proceediuga  in  cmtempt.  Without  ruling  up- 
on this  motion,  and  resetrtug  a  decision  thei«< 
on,  the  court  required  the  respondent  to  file 
an  answer.  The  answer  Is  a  complete  and 
absolute  denial  that  the  language  set  out  in 
the  affidavit  was  Intended  by  the  respondent 
to  refer  to  the  court  or  to  the  Judges  thereof, 
but  was  Intended  to  refer  to  other  persons 
and  tilings  involved  In  a  controversy  with  oth- 
er persons  In  tbe  town  and  vicinity  where  tbe 
same  was  published.  The  respcmdent  denlM 
all  Intmtion  to  insult  the  court  or  bring  it  in- 
to obloqiQT  or  ccmtempt  by  said  publlcaticm. 
This  answer  Is  under  oath.  The  motion  to 
quaah  the  writ,  and  the  answer,  wlU  both  be 
treated  In  the  opinion. 

Henri  J.  Haskell,  Atty.  Gen.,  tor  relatw. 
Wilbur  F.  Sanders,  for  respondent. 

PEUBERTOX,  C.  J.  (after  stating  tbe 
facts).  This  proceeding  is  based  upon  subdi- 
vision 7.  I  203.  of  the  Penal  Code.  Under 
this  subdlvislra.  "the  publication  of  a  false 
and  grossly  inaccurate  report  of  the  proceed- 
ings at  any  court"  Is  recognized  as  a  con- 
tempt of  court,  and  the  perpetrator  thereof  Is 
declared  to  be  guilty  of  a  misdemeanor. 

The  first  questlm  that  presents  itself  is 
this:  Is  the  puMicatlon  under  discus^on  a 
report  of  the  proceedings  of  this  court  In 
the  cases  referred  to  in  the  affidavit?  We 
think  this  question  muse  be  answered  In  tbe 
affirmative.  It  refers  to  the  cases,  tells  what 
was  done  1^  this  court,  and  then  says  how 
and  why  It  was  done,  in  language  contained 
In  the  statement   So  that,  if  the  publication 


constitutes  a  report  of  tbe  povoeedtngs  of  this 
court  In  the  cases  referred  to,  and  is  "false 
and  grossly  Inaccurate,"  It  amounted  to 
and  was  a  contenqit  ot  court.  The  lan- 
guage quoted  In  the  statement  Is  a  part  of  a 
long  editorial.  In  which  the  actltm  of  the 
court  in  Its  proceedings  in  the  cases  mention- 
ed Is  referred  to  sert^l  times.  We  think 
any  person,  whether  professtonal  or  layman, 
could  come  to  no  other  conclusion,  from  read- 
ing the  article,  than  that  this  court  and  its 
proceedings  were  referred  to  in  the  particu- 
lar language  alleged  to  be  contemptuous.  Nor 
do  we  have  any  doubt  that  the  language  con- 
stitutes contempt  under  the  provldons  of  the 
Code  dted  above.  It  not  only  charges  this 
court  with  dealing  out  Injustice,  but  it  al- 
leges that  it  entered  Into  a  "dirty  deal"  for  the 
puri)ose  of  doing  so.  This  Is  a  clear  charge 
of  Improper,  impure,  or  corrupt  motive.  We 
thing  this  sufficient  to  say  in  relation  to 
respondent's  flrat  ground  for  quashing  the 
writ  In  this  case. 

The  respondent,  as  a  second  ground  fa* 
quashing  the  wilt  In  the  case,  contends  that 
it  does  not  appear  that,  at  the  time  ot  the 
publication  in  question,  any  of  the  cases  re- 
ferred to  therein  were  pending  before  this 
court  In  this  the  respondent  is  In  error,  we 
think.  The  affidavit  states  that  no  remitti- 
tur had  been  issued  by  this  court  in  any  of 
the  cases  mentioned  therein.  This  court  ob- 
tained Jurisdiction  of  the  cases  by  anneal. 
It  did  not  part  with  that  Jurisdiction  as  Img 
as  no  remittitur  bad  been  Issued  returning  tbe 
case  to  the  district  court  In  mmptcm  v. 
Mhilng  Co.,  41  Pac.  137,  42  Pac.  103.  and 
16  Mont.  — ,  on  petition  for  rehearing,  this 
coiu-t  held  that  it  had  Jurisdiction  until  the 
remittitur  had  been  issued.  See  authorities 
cited  in  that  opinion.  See,  also,  IIaynei^ 
New  Ti'lals  &  App.  %  2U3,  and  authorities 
dted.  This  proceeding  having  been  Instituted 
under  tlie  section  of  the  Penal  Code  dted 
above,  would  it  moke  any  dlCTerence  If  the 
remittlture  had  been  issued  in  the  cases?  By 
tbe  provisions  of  tbe  Code,  the  contempt  con- 
sists In  publishing  a  "false  and  grossly  Inac- 
curate repoi-t  of  tlie  proceedings"  ot  the  court 
How  could  any  report  be  published  of  tbe 
proceedings  In  question  of  the  court  until  after 
the  proceedings  liad  been  had,  or  of  any  opin- 
ion or  dedslon  of  the  court  until  such  opinion 
or  decision  had  been  rendered?  Although 
we  deem  it  unnecessary  to  determine  this 
question,  we  tlilnk  It  not  inapprc^uiate  to 
quote  in  this  connection  what  is  said  in  State 
V.  MorrlU,  IG  Ark.  384,  where  this  question 
was  raised.  The  court  says:  "If  an  Ignorant 
or  Impolite  man  stalks  into  a  courthouse  with 
his  hat  on,  or  makes  a  noise  about  the  dow, 
or  disobeys  process,  all  agree  ttiat  he  may 
be  punished  for  Contempt;  twt  if  a  man  has 
an  important  cause  pen^ng  In  court,  and, 
willing  to  resort  to  desperate  measures  to 
succeed,  {Hibilshes,  on  the  eve  of  the  trial, 
a  libel,  alleging  that  the  Ju^  has  been 
bribed  to  char^  the  Jury  against  him,  and 


Digitized  by  Google 


Mont) 


STATE  «. 


FAULBS. 


287 


that  an  the  witnesses  who  are  to  appear 
on  behalf  of  the  opposlne  party  have  been  cor- 
nipted,  and  are  unworthy  of  credit,  It  is  no 
CMitempt,  and  the  Judge  must  labor  under 
the  embairawment  of  sitting  In  the  caw,  un- 
der such  drcumstances,  with  his  month  doaedl 
Or  If  a  Judgment  is  rendered  against  a  man, 
as  sooD  as  the  Judge  leaves  the  bench,  he 
is  met  at  the  door.  Insulted,  and  assaulted  by 
tbe  party,  in  ctoisequence  of  his  decteton,  and 
then  a  publication  Is  made  In  a  newspaper 
charging  blm  with  eormptlon  in  rendering 
the  Jodgment,  and  n<H*"c  upMi  the  communi- 
ty to  disregard  and  resist  Its  executiim,  and 
yet  this  la  no  omtempt!" 

Hie  respondent,  as  a  third  ground  for 
quashing  the  writ,  contanda  that,  if  the  mat- 
ter contained  In  the  publication  is  punisha- 
ble at  all,  It  Is  by  criminal  prosecution,  and 
not  In  proceedings  In  contempt  This  con- 
tenttw  is  eTld«Qtly  urged  upon  tbe  theory 
that  the  cases  referred  to  In  the  affidavit 
and  publication  were  not  pending  in  this 
court  at  the  date  of  the  publication  of  the 
alleged  contemptuous  matter.  But  it  be- 
comes approj^iate  to  notice  this  contention 
farther,  for  tbe  reason  that,  in  their  argu- 
ment, the  able  counsel  of  respondent  dealt 
eloquoitly  and  at  length  upon  the  constltn- 
tltmal  liberty  of  the  press,  which  they  claim 
Is  inTOlved  In  tbe  case.  This  court  is  not 
less  mindful  of  the  Importance  and  absolute 
necessity  of  maintaining  the  freedom  of  the 
public  iwesB  than  the  eloquoit  counsel  them- 
selves,  if  we  would  preserre  the  liberties  of 
the  people  and  republican  Institutions  and 
gOTemment  in  this  country.  Secti<m  10, 
art  3,  of  the  constitution  of  this  state  pro- 
Tides  'iJiat  no  law  shall  be  passed  impairing 
the  freedom  of  speech;  every  perscm  shall 
be  free  to  speak,  write  or  publish  whateva? 
he  will  on  any  subject,  being  responsible  for 
all  abuse  of  that  liboty."  While  this  sec- 
tl<ni  of  the  constitution  secures  the  largest 
liberty  to  the  press,  It  also  Imposes  responsl- 
Ulitlea.  It  Is  a  statute  of  lllierty,  not  of 
"licentlouB  scandaL"  The  liberty  of  the 
press  is  one  thing;  the  "abuse  of  that  11b- 
oty"  Is  quite  another.  People  t.  Stapleton 
(Colo.  Sup.)  33  Fac.  167.  We  cannot  better 
express  our  views  of  this  most  important 
subject  than  by  appropriating  the  lanjruage 
of  the  court  in  State  t.  Morrill,  quoted  above, 
—an  able  and  exhaustive  opinion  on  the 
freedom  of  tbe  press  in  this  conntry.  The 
court  In  that  case,  ftfta  speaking  of  the 
limited  powers  ct  the  legislature  to  punish 
contempt  says:  "But  the  fact  that  the  con- 
vention which  framed  the  constitution  had 
tiiB  subject  ot  contempts  before  them,  placed 
a  limitation  upon  the  power  of  the  two 
bouses  to  punish  contempts,  but  did  not 
think  proper  to  place  any  auch  limitation 
upon  the  power  of  the  courts,  warrants  the 
cwclusion  that  the  courts  were  left  to  ex- 
erdae  such  common-law  powers  on  the  sub- 
Jet:t  88,  In  their  sound  discretion,  might  be 
found  necessary  to  preserve  tbelr  authority. 


and  enforce  their  legal  process,  orders,  Judg- 
ments,  and  decrees,  without  which  they 
could  not  answer  the  purposes  of  their  crea- 
tion. And  there  is  a  good  reason  why  tbe 
framers  of  tbe  constitution  might  well  have 
made  this  distiactlon.  The  legislature  is  a 
political  body.  If  Its  proceedings  and  tbe 
conduct  and  motives  of  its  meml>er8  are  un- 
justly assailed  by  libelous  publications,  they 
may  defend  their  ofilclal  conduct,  and  re~ 
pel  attacks  through  the  press,  and  upon  the 
'stump*;  but  It  is  not  the  usage  of  the  conn- 
try,  nor  would  It  comport  with  tbe  dignity 
of  Judicial  stations,  for  judges  to  resort  to 
newspapers  or  the  public  forum  In  defense 
of  tbe  integrity  of  their  decisions,  etc.,  and 
it  would  be  an  unwise  policy  that  would 
drive  them  to  such  a  course.  Moreover,  tbe 
fact  that  Judges  of  this  country,  or  the  one 
from  which  we  have  derived  the  great  Imdy 
of  our  laws  and  the  forms  of  our  Judicial 
proceedinga,  have  in  the  rarest  instances 
abused  the  power  of  punishing  contempts, 
furnishes  an  additlmal  reason  why  tbe 
framers  of  the  constitution  did  not  deem  it 
necessary  to  make  any  express  limitation 
upon  the  power.  Tbe  delicacy  of  the  power 
is  a  safeguard  against  Its  abuse  In  the  mind 
of  any  man  worthy  of  a  seat  upon  the  bench. 
The  counsel  for  the  def^ise  supposed  that 
the  power  of  the  courts  to  punish,  as  for 
contempt,  the  publication  of  libels  upon 
their  proceedings,  was  cut  off  l;y  the  seventh 
section  of  the  bill  of  rights,  which  is  in 
these  words:  Hiat  printing  pressra  shall 
be  free  to  every  person;  and  no  law  shall 
ever  be  made  to  restrain  the  rights  thereof. 
Tbe  free  communication  of  thoughts  and 
opinions  is  one  of  the  Invaluable  rights  of 
man;  wad  every  cttisen  may  freely  speak, 
write  and  print  on  any  subject— being  re- 
sponsible for  the  abuse  of  that  liberty.'  The 
last  clause  of  the  section,  'being  responsible 
for  tbe  abuse  of  that  liberty,*  is  an  answer  to 
the  argument  of  the  learned  counseL  It  i» 
a  well-known  ftuit  that  the  bench  and  bar 
have  \)6ea,  in  this  and  all  other  countries 
where  the  law  has  existed  as  a  distinct  pro- 
fession, the  ablest  and  most  eealons  advo- 
cates of  liberal  instltutiims.  the  freedom  of 
conscience,  and  the  liberty  of  the  press; 
and  none  have  guarded  more  watchfully  the 
encroachments  of  power,  on  the  one  hand, 
or  deprecated  more  earnestly  tendencies  to 
lawless  anarchy  and  licentlousuess.  on  the 
other.  The  freedom  of  the  press,  therefore, 
has  nothing  to  fear  from  the  bench  in  this 
state.  No  attempt  has  ever  been  made,  and, 
we  may  venture  to  say,  never  will  be,  to  In- 
terfere with  Its  legitimate  province,  on  the- 
part  of  the  Judiciary,  by  the  exercise  of  the 
power  to  punish  contempts.  The  object  of 
the  clause  in  the  bill  of  rights  above  quoted 
is  known  to  every  well-informed  man.  Al- 
though the  press  is  now  almost  as  free  in 
England  as  It  Is  In  this  country,  yet  the  time 
was,  in  bygone  ages,  when  the  ministers  of 
the  crown  possessed  the  power  to  lay  their 
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band  upon  It,  and  hush  Its  Tolce,  when 
deemed  neceaaa^  to  snbBure  political  pur- 
pose. A  Blmllar  clause  has  beea  Inserted  In 
all  the  American  eonstltntlcHis,  to  ffoard  the 
press  against  the  trammels  of  p<dltteal  power, 
and  secure  to  the  wnole  people  a  full  and  free 
dlscussltm  of  public  afrah*8.  Any  dtlsen  has 
the  right  to  publish  the  proceedings  and  d»- 
filBlonB  of  this  court,  and,  If  he  deem  It  nec- 
essary for  the  public  good,  to  comment  upon 
them  freely,  discuss  their  correctness,  the 
fitness  or  nnfitness  of  the  judges  for  their 
stations,  and  the  fidelity  with  which  tney 
perform  the  Important  public  trusts  r^wsed 
In  them;  but  he  has  no  right  to  att^pt,  by 
defamatory  publications,  to  degrade  the  tri- 
bunal, destroy  pubUc  confidence  In  It,  and 
dispose  the  community  to  disregard  and  set 
at  nauj^  Its  wders.  Judgments,  and  de- 
crees. Such  publications  are  an  abuse  of 
the  liberty  of  the  press,  and  tend  to  sap  the 
very  foundation  of  good  order  and  weU-be< 
Ing  In  society,  by  obstructing  the  course  of 
justice.  If  a  Judge  Is  really  corrupt  and 
unworthy  the  station  which  he  holds^  the 
eonstltntlon  has  provided  an  lunple  remedy 
by  impeachment  or  addresi^  where  he  can 
meet  his  accuser  tece  to  face,  and  his  con- 
duct may  undergo  a  full  Investtgatlon.  The 
Uberty  of  the  press  is  one  thing,  and  licen- 
tious scandal  Is  another.  The  cnistltntlan 
guaiantles  to  every  man  the  right  to  ac- 
quire and  hold  property,  by  all  lawful 
means;  but  this  furnishes  no  Justification  to 
a  man  to  rob  bis  neighhtn-  of  his  landi  or 
goods.  The  remarks  of  Chl^  Justice  Mc- 
Keon  in  BepubUca  t.  Oswald.  1  DalL  319, 
above  referred  to,  are  In  point.  He  said: 
'What,  then,  is  the  meaning  of  the  bill  of 
rlghte  and  the  constitution  of  Pennsylvania 
when  they  declare  "that  the  freedom  of  the 
press  shall  not  be  restrained,  and  that  the 
printing  press  shall  be  free  to  every  person 
who  undertakes  to  examine  the  proceedings 
of  the  legislature^  or  any  part  of  the  gov- 
emm«t"?  However  ingenuity  may  torture 
the  expressions,  there  can  be  little  doubt 
of  the  Just  sense  of  these  sections.  Tliey 
give  to  every  citizen  a  right  of  Investigallng 
the  conduct  of  those  who  are  Intrusted  with 
the  public  bucduess.  and  they  efCectually  pre- 
clude any  attempt  to  fetter  the  press  by  the 
Institution  of  a  licenser.  •  *  *  But  Is 
there  anything  In  the  language  of  the  consti- 
tution (much  less  In  Its  spirit  and  intention) 
which  anthorizes  one  man  to  Impute  crimes 
to  another,  for  which  the  law  has  provided 
the  mode  of  trial  and  the  degree  of  punish- 
ment? Can  it  be  presumed  ttiat  the  slnn- 
deroufl  words,  which,  when  spoken  to  a  few 
Individuals,  would  expose  the  speaker  to 
punishment,  beoome  sacred,  by  tbe  authority 
of  the  constitution,  wlieu  delivered  to  the 
public  through  the  more  permanent  and  dif- 
fusive medium  of  the  press?  •  •  *  xhe 
true  liberty  of  the  press  Is  amply  secured  by 
permitting  every  man  to  publlsli  his  npln- 
t<us;  but  It  Is  due  to  the  peace  and  dlgnl^ 


of  sodety  to  laqiUfe  Into  the  motives  of  such 
publications,  and  to  distinguish  betwew 
those  which  are  meant  for  use  and  reforma- 
tion, rad  with  an  eye  solely  to  the  public 
good,  and  fhoae  wbldi  are  Intmided  merely 
to  delude  and  defame.  To  the  latter  de- 
scription It  Is  impossible  that  any  good  gov- 
ernment should  afford  protection  and  im- 
punity.' The  argument  of  counsel  that  the 
constltottmi  and  laws  having  provided  tor 
the  punishment  of  libels  by  Indictment  nn* 
ders  it  wholly  nnnecessary  for  the  courts. 
In  any  Instance,  to  treat  them  as  contempts, 
as  well  remarked  by  the  attorney  general. 
If  It  proves  anything,  proves  too  much;  be- 
cause, If  a  man  resist  tbe  process  of  a 
court,  or  enter  the  courthouse,  and  assault 
the  presldl&g  judge,  he  may  he  punished  by 
Indictment  therofor,  and  yet  no  one  ques- 
tions the  power  and  ivty  of  the  court  to 
punish  such  acts  as  contempts.'*  And  In 
this  case  It  will  be  observed  that  although 
such  matters  may  be  crimes,  and  punishable 
as  such,  still  this  does  not  deprive  the  courts 
of  the  power  to  punish  such  acts  as  con- 
tempts. As  being  In  harmony  with  the 
views  expressed  In  State  v.  Morrill,  we  dto 
People  V.  Stapleton  (Colo.  Sup.)  33  Pac.  167, 
and  State  ▼.  Frew,  24  W.  Va.  416.  Authori- 
ties to  the  some  effect  might  be  multiplied 
to  any  extent.  The  views  herein  expressed 
are  In  harm<uy  with  the  decision  of  this 
court  in  Territory  t.  Murray,  7  Hont.  251, 
15  Pac.  145,  In  which  case  the  distinguished 
couiuel  for  this  respondent  appeared  as  tba 
friend  of  the  court.  Tbm  case  at  bar  Is  dis- 
tinguished from  In  n  IfocKuIght  U  Mont 
1^  27  Pac.  336,  for  the  reason  that  the  law 
of  contempts  has  been  changed  In  this  state 
^nce  that  declshm.  The  law  upon  which 
this  proceeding  Is  baaed  was  not  In  exist- 
ence when  that  case  was  tried.  It  cannot 
therefore  govern  in  this  case. 

Counsel  tor  reaimndent  have  cited  many 
authorities  to  the  effect  that  courts  have  no 
authority  to  punish  as  cnntempte  publica- 
tions of  newspapers,  however  contemptuous, 
and  even  libelous,  they  may  be.  If  thpy  are 
published  at  and  concerning  cases  and  pro- 
ceedings that  are  not  pending  In  court.  But 
these  authorities  are  not  applicable  or  iierd- 
nent,  since  we  hold  that  the  cases  referred 
to  In  the  publication  under  discns^on  were 
pending  In  this  court  at  the  date  thereof; 
and,  besides,  this  oplnlim  Is  confined  to  the 
determination  of  the  question  whether  the 
publication  under  discussion  constitutes  a 
contempt  of  court,  under  the  section  of  the 
Penal  Code  under  which  this  proceeding  waff 
Instituted.  Having  fully  ctmsidered  this 
case  in  this  light  and  from  this  standpoint, 
we  are  of  the  opinion  that  the  puUIcatlon 
mentioned  In  the  afSdavIt  constlbites  a  con- 
tempt of  court. 

This  brings  us  to  a  consideratint  of  the 
answer  of  respondent  In  which  he  denies  all 
Intention  to  insult  this  couix  or  bring  into 
contempt  by  s^d  publication,  and  In  which 
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be  asserts  tbat  the  publication  was  Intended 
to  apply  to  others,  and  not  to  this  coart  in 
any  respect  whatever.  Under  like  circum- 
stances. In  People  r.  Stapleton,  cited  above, 
the  court,  after  holding  Stapleton  guilty  of 
contempt,  accepted  his  sworn  answer  that 
he  did  not  intend  to  insult  or  bring  the 
court  into  contempt,  as  a  sufficient  ground 
for  refraining  from  inflicting  other  punish- 
ment than  the  payment  of  costs.  In  the 
Morrill  Case,  cited  above,  the  same  action 
was  taken  by  the  court,  except  that  the 
conrt  did  not  tax  the  costs  against  Morrill. 
We  think  it  entirely  within  onr  discretion 
whether  we  will  inflict  punishment  or  not 
In  this  case.  We  have  no  desire  to  oppress 
the  respondent.  We  understand  and  fully 
appreciate  the  delicate  and  unenviable  posi- 
tion of  this  court  In  this  peculiar  case,  as 
we  are,  In  a  sense,  trying  a  matter  tbat  In- 
volves an  offense  against  our  own  tribunal. 
We  regret  that  we  hare  felt  called  ui>on  by 
a  sense  of  duty  to  proceed  In  this  matter  at 
all.  Only  the  belief  that  it  was  our  duty 
to  defend  the  court  and  Its  proceedings  from 
unwarrantable,  contemptuous,  and  calumni- 
ous attack  has  inspired  and  moved  us  In  the 
matter.  Having,  therefore,  no  shadow  of 
a  desire  to  oppress  or  punish  the  respondent, 
even  though  he  be  guilty  as  charged,  we  are 
willing,  in  this  Instance,  to  accept  his  sworn 
answer  and  »planation  of  his  conduct  as 
true,  and  order  that  he  be  discharged.  The 
writ  is  ordered  vacated,  and  the  respondent 
discharged. 

DE  WITT  and  HURT.  JJ.,  concur. 


LEDLTB  V.  WALLBN. 
(Sui»eme  Court  of  Montana.  Nov.  11,  1895.) 

Slasder— Imputing  Unchabtitt— SPECiiL 

Damaobs. 

1.  Where  a  complaint  in  slander  for  catling 
8  woman  a  "whore"  dwa  not  allege  that  plain- 
tiff is  married,  the  slRudcrous  exprei»ion  will  be 
constnitHl  HB  imputing  fornication. 

2.  Where  fomicntion  is  not  by  statnte  a 
criminal  offense,  defamatory  language  cbatging 
it  is  not  actionable  per  se. 

3.  An  ullei^ation  in  a  complaint  for  slander, 
not  actionable  per  se.  that  the  wordB  were  spoken 
with  the  intent  to  destroy  plaintiff's  business  as 
a  school  teacher,  is  not  a  sufficient  allegation  of 
spedal  damages,  neceasaiy  in  such  an  action. 

Appeal  from  district  court,  Missoula  coun- 
ty;  Frank  H.  Woody,  Judge. 

Action  by  Helena  Ledlle  against  John  C. 
M'allen  for  ^nder.  From  a  Judgment  for  de- 
fendant, plaintlCC  appeals.  ReverRed,  with 
leave  to  amend  complaint  within  80  days;  if 
not  amended.  Judgment  to  be  affirmed. 

C.  S.  Marshall,  Geo.  W.  Reeves,  Wallace  P. 
fimith.  and  Marshall  &  Corbett,  for  appellant 
Webster  &  Wood,  for  respondent. 

HUNT,  J.  Plaintiff  sues  defendant  in  actlm 
tfx  slander  to  recover  damages.  She  charges 
T.42P.D0.4— 19 


that  defendant  wickedly,  maliciously,  and 
falsdy,  and  with  intent  to  Injure  and  destroy 
her  business  of  schotri  teaching,  spoke  of  her 
to  various  persons  as  a  "damned  dirty  wh(H«," 
and  that  by  reason  of  the  speaking  of  the  said 
false  and  slanderous  words  plalntlfl  is  and 
has  been  damaged  in  the  sum  of  $5,000.  From 
the  complaint  we  cannot  tell  whether  the 
idalnttff  was  a  single  or  married  woman,  nor 
is  there  any  all^tl<ai  of  Bpecial  damage,  ex- 
cept such  as  may  be  inferentiaUy  drawn  from 
the  charge  that  she  has  suffered  damage  in  her 
chaiacter,  good  name,  and  reputation,  and 
from  the  Intent  to  destroy  her  bwiness  as  a 
school  teacher.  33ie  district  conrt  sustained  a 
general  demurrw.  Plaintiff  declined  to  amend, 
Judgment  went  against  btr,  and  she  f^pe^ 

The  case  at  bar  is  almost  exactly  like  tbat 
of  PollaM  T.  LyoD.  91  U.  S.  225.  wbare  the 
«u]^me  conrt  rerlewB  with  great  care  the 
auttunltlea  upon  actlcoui  In  slander  In  Bngland 
and  In  our  own  country.  In  that  case  a  wom- 
an sued  In  slando*.  The  words  spoken  of  her 
w«-e,  "I  saw  her  In  bed  with  Captain  Denty." 
[  They  were  treated  as  chargiiv  lack  at  chas- 
tity. It  was  there  hdd,  as  it  must  be  In  this 
case,  ttiat  the  wwds  used  did  not  Impute  the 
offeaue  of  adultery,  Inasmuch  as  the  complaint 
did  not  allege  that  either  plaintiff  or  the  de- 
I  fendant  was  married  at  tbB  time  the  words 
I  were  sptAen.  Upon  that  authority  we  will 
regard  the  words  In  this  case  as  Imputing  for- 
nicatloa  to  the  plaintiff.  But  at  the  time  this 
action  was  t»ooght  th»e  were  no  statutes  In 
this  state  punishing  fornication  by  an  unmor- 
rted  woman,  nor  was  there  any  law  making 
It  slander  per  se  to  accuse  a  woman  of  un- 
chastity.  The  idalntiff's  remedy,  if  any  she 
has,  must  therefi(»e  be  under  ttie  theory  that 
the  words  spoken  were  actionable  per  se, 
without  a  statute  making  them  so.  The  com- 
mom  law,  except  in  certain  cases  not  necessary 
here  to  be  considered,  as  declared  by  an  over^ 
whelming  line  of  the  highest  autborttieB.  is 
that  "unwritten  words,  by  all,  or  nearly  all, 
the  modem  authoritlM,  even  If  Uiey  Impute 
Immoral  conduct  to  the  party,  are  not  action- 
able in  themselveB.  unless  the  misconduct  im- 
puted amounts  to  a  criminal  offense,  for  which 
the  party  may  be  Indicted  and  punished."  Pol- 
lard T.  Lyon,  supra;  Odgers,  Sland.  &  L.  p. 
S3;  Duuiell  r.  Flske,  11  Mete.  (Mass.)  552; 
TowDsh.  Sland.  &  L.  pp.  189,  162;  Newell, 
Deflim.  pp.  163,  192.  The  common  law  did 
not  punish  fornication.  ltedn»s  was  alone  fur- 
nished In  the  eccIcslaBtlcal  courts.  Hierefor^ 
to  charge  a  woman  with  a  breach  of  chastity, 
to  call  her  a  "whore,"  was  not  actionable, 
except  by  custom  in  London,  without  avo"- 
ring  and  proving  special  damages,  Frisble  v. 
Fowler,  2  Conn.  707;  Blah.  New  Or,  Law,  t 
3'<  Odgera  (Sland.  &  L.  p.  88)  writes  that: 
"Two  explanations  may  be  assigned  t<x  the 
undesirable  state  of  our  law  on  this  point:  (1> 
In  the  days  when  our  common  law  was  form- 
ed, every  one  was  much  more  accustomed  than 
they  are  at  present  to  such  gross  language, 
and  epitliets  such  aa  'wliore*  were  fre^  ufled 
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as  genml  terms  of  abuse,  without  seriously 
impoting  any  speciflc  act  at  uncliaBtlty.  (2) 
The  spiritual  courts  had  jurisdiction  over  such 
charges,  and,  though  they  could  not  award 
damages  to  the  plafntlff.  they  could  punish  the 
defendant  for  the  benefit  of  his  soul;  but  all 
actions  in  the  eccleslastlonl  courts  tor  defam- 
atory words  were  abcdlshed  by  IS  &  IB  Vict, 
c.  41,  and  no  attempt  was  made  to  snbstltnte 
any  remedy  In  the  ordinary  courts  of  law." 
HIL  Torts,  I  29;  Shafer  r.  Abalt,  4S  Md.  171; 
TerwUUger  t.  Wando,  17  N.  Y.  H;  Dou^s 
V.  Douglas  (Idaho)  38  Pac.  &M. 

We  agree  with  the  appellant's  counsel  that. 
If  the  words  spoken  are  not  actionable  in 
tbemselTes,  "it  is  a  disgrace  to  the  state." 
Ijord  Brougham,  over  half  a  century  since, 
pronounced  such  a  condltltm  of  the  law  "bar- 
barouB,"  and  Chief  Justice  Codcbnm,  more 
recently,  in  Roberts  r.  Roberts,  5  Best  &  8. 
382,  said:  "X  think  that  to  prevent  a  woman 
whose  character  for  chastity  Is  assailed  from 
bringing  an  action  for  fae  purpose  of  rladl- 
catlng  it  Is  cruel;  but,  as  the  law  at  present 
stands,  such  an  action  is  not  mahitalnable, 
unless  it  be  shown  that  the  loss  of  some 
substantial  or  matnlal  advantage  has  re- 
sulted from  the  speaking  of  the  words. 
That  Is  not  shown  In  this  declaration,  and 
therefore  I  reluctantly  hold  that  the  demur- 
rer Is  good."  But  to  supply  the  omissions 
of  the  la  w  (and  Montana  was  one  of  the  ex- 
ceptions, in  having  no  legislation  on  this 
subject),  we  cannot  construct  statutes  with- 
out legislating,  which  is  beyond  our  power. 
The  very  few  declsicma  where  actions  like 
this  have  been  sustained  without  warrant 
of  statute,  and  where  no  special  damages 
are  alleged,  have  not  been  followed  or  ap- 
proved of  by  t^  writers  or  Judges  general- 
ly. To  the  credit  of  the  state  the  law  is  now 
changed,  for  we  note  that  by  the  Code  of 
18Ki  (sectiw  457.  Fen.  Code)  every  person 
guilty  of  living  In  an  open  and  notorious 
state  of  fornication  Is  punishable,  while  slan- 
der, among  other  meanings,  is  defined  to  be 
a  false  and  unprivllef^ed  publication  other 
than  libel,  which  Imputes  to  a  woman  "want 
of  chastity." 

But.  conceding  that  the  wwds  In  them- 
selves are  not  actionable.  It  Is  nevertheless 
contended  that  plaintiff  pleads  that  the  de- 
famatory words  were  spoken  with  the  la- 
tent to  injure  her,  not  aione  as  a  woman, 
but  In  business  or  profession  as  a  school 
teacher.  This  argument,  when  sifted,  Is  that 
she  has,  by  reason  of  the  use  of  the  slander- 
ous words,  stated  enough  to  sustain  her  ac- 
tion as  one  for  special  damage  to  her  busi- 
ness. Upon  this  point  the  rule  is,  a  plaintiff 
may  recovtir  for  defamatory  words  spoken 
of  her,  even  though  the  words  spc^eu  are  not 
in  themselves  actionable,  if  the  complaint 
alleges  such  claim  In  due  form,  and  the  evi- 
dence Is  sufficient;  "but  the  claim  must  be 
speciflcally  set  forth,  in  order  that  the  de- 
fendant may  be  duly  notified  of  its  nature, 
and  that  the  court  may  have  the  means  to 


determine  wheth»  the  alleged  B^wdal  dani- 
age  Is  the  natural  and  pnudmate  conseqaence 
of  the  defftmatory  words  allied  to  have 
been  spoken  by  the  defendant."  Pollard  v. 
I^yon,  supra.  The  supmae  court  of  Massa- 
chusetts, in  Cook  V.  Cook.  100  Mass.  104, 
says:  "To  sustsin  the  action  on  this  groimd. 
It  is  necessary  that  the  declaration  should 
set  forth  precisely  in  what  way  such  special 
damages  resulted  from  the  words  relied  cm. 
It  is  not  snfflclMit  to  allege  generally  that  the 
plaintiff  has  suffered  special  damages,  or  that 
he  has  been  put  to  great  costs  and  expenses 
thereby,  or  that  he  has  had  to  pay  one  hun- 
dred dcdlars  in  costs  to  the  ottaw  party  In 
the  suit,  in  ref»-ence  to  which  the  words 
are  alleged  to  have  been  spoken,  In  the  form 
at  testimony.  It  must  be  made  to  appear, 
by  pr<H>er  avoments,  bow  these  special 
damages  were  occastfmed  by  the  words  al- 
leged to  have  been  uttered  finlsely  and  ma- 
liciously." See,  alsc^  Odgers.  Shind.  &  U  p. 
302.  The  authorities  generally  hold  that 
special  damages  are  a  pecuniary  loss,  but 
the  United  States  supreme  court  includes  In 
this  class  the  loss  of  substantial  hospitality 
of  friends,  and  cites,  as  among  otter  Illus- 
trative examples  given  by  text  writers,  "loss 
of  marriage.  1o»b  of  profitable  employment 
or  of  emohim«itB.  pnrilts,  or  custorows."  etc. 
Newell,  Defam.  p.  8ii0;  Townsh.  Sland.  &  L. 
I  345.  It  Is  nnnecemary  to  decide  what  spe- 
cial damages  will  support  the  action,  but 
such  damages,  whatever  they  may  be,  must 
be  pleaded  with  certainty,  not  aa  they  are  In 
plaintiff's  complaint 

We  are  reluctant  to  deny  the  plaintiff  an- 
other oppmrtunlty  to  amend  her  complaint, 
and  have  concluded  to  remand  the  case,  with 
directions  that  If  the  plaintiff,  within  30 
days  from  the  filing  of  the  remittitur  In  this 
case  In  the  district  court,  offos  an  amended 
c<Hnplalnt,  pn^rly  pleading  special  dam- 
ages, the  Judgment  should  be  set  aside,  and 
the  action  proceetied  with;  otherwise  the 
Judgment  of  the  district  court  will  be  afllrm- 
ed. 

PBMBERTOX,  C.  J.,  and  DE  WITT.  J., 
concur, 

LIVIXOSTON  T.  WAONER.   (No.  1,440.) 

(Snpreme  Court  of  Nevada.   Nov.  13,  1893.) 

Sai,b— Action  fob  Price— Reasonable  Value— 
FiNDiKG  OuTsiKE  or  Pleading— Attorney  and 
Client— Privileged  Commcnications. 

1.  In  an  aetion  for  the  price  of  goods,  on 
failure  to  prove  an  nlletfoc]  price,  their  reason- 
able value,  not  exceeOing  the  price  alleged,  may 
be  rofovered. 

2.  Whore  a  complaiut  alleges  a  sale  aud  de- 
livery of  goods  for  an  agreed  price  ot  $2,000. 
and  the  answer  does  not  deny  the  sale  aud  de- 
livery, but  denies  that  their  valne  was  fEn>ater 
than  $.~>(M),  a  fiudiug  of  no  sale  is  outside  the 
pleadinfCH. 

3.  ('omuiunlentlonH  by  parties  to  an  attor- 
ns acting  profcsaioually  for  all  in  the  same 


Digitized  by  Google 


Nero 


UyiNGSTOK 


291 


traaHaction  an  not  u  betweoi  midi  partlev, 
prlTilesed. 

Appeal  from  district  court,  Ormsby  county; 
G.  G.  Mftck,  Judge. 

Action  by  A  LlTingston  agalost  John  Wag- 
ner for  tlie  purcbase  price  of  goods.  From  a 
Judffment  for  defendant,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Reversed. 

T.  Coffin,  for  appellant.  Torreysoa  &  Snm- 
merfield,  for  respondent. 

BOXNIFIELD,  J.  The  plaintiff,  by  his 
complaint,  allegeB  "that  on  or  about  said 
May  17.  1804,  said  Stein  Bros.,  at  the  special 
Instance  and  request  of  defendant,  John 
Wagner,  sold  and  delivered  to  said  defendant 
certain  lot  of  goods,  wares,  and  merchandise 
(deBcrlbing  them),  at  the  agreed  price  of  two 
thousand  dollars;  that  said  goods,  wares, 
and  merchandise  almve  mentioned  were  rea-  j 
Konably  worth  the  sum  of  two  thousand  dol- 
lare;  that,  at  the  time  said  goods,  wares,  and 
merchandise  were  sold  to  defendant  by  said 
KtelD  Bros.,  said  defendant  paid  therefor 
and  on  account  thereof  the  sum  of  five  hun- 
dred dollars,  and  no  more."  And  plaintiff 
prays  judgment  against  said  defendant  for 
the  Bum  of  $1,500  and  costs  of  suit  The  de- 
fendant, by  his  answer,  denies  and  alleges 
aa  follows:  "•  ♦  •  Defendant,  further  an- 
swering, denies  that  on  or  about  the  ITth  of 
May,  1804,  or  at  any  other  time  or  place,  or 
at  all,  said  Stein  Bros.,  at  the  special  in- 
stance and  request  of  defendant  or  other- 
wise, sold  and  delivered  to  defendant  a  cer- 
tain lot  of  goods,  wares,  and  meix-handlse 
[describing  the  goods  as  described  In  the 
complaint]  at  the  agreed  price  of  $2,000,  or 
any  other  sum,  except  as  hereinafter  spe- 
cifically alleged ;  denies  that  said  goods, 
wares,  or  merchandise  were  reasonably  worth 
the  aum  of  $2,000,  or  any  other  or  greater 
smn  ttian  the  sum  of  $oOO;  bat,  on  the  con- 
trary, defendant  alleges  that  he  purchased 
on  the  17th  day  of  May,  1894,  from  Stein 
Bros,  a  certain  lot  of  goods,  wares,  and  mer- 
chandise, consisting  of  [describing  the  goods], 
for  the  sum  and  price  of  $500,  and  that  upon 
■aid  laat-mentioned  day  said  goods,  wares, 
and  merchandise  *  *  •  were  sold  and 
delivered  to  defendant  by  said  Stein  Bros., 
and  defendant  paid  said  Stein  Bros,  the  said 
sum  of  $500  for  said  goods,  wares,  and  mer- 
chandise, and  upon  said  last-mentioned  day 
Bald  property  was  delivered  by  said  Stein 
Bros,  to  defendant,  and  defendant  took  actu- 
al possession  of  the  same,  and  ever  since 
said  date  has  been,  and  now  is,  the  legal 
owner  and  holder  thereof.  Defendant  de- 
nies that  at  the  time  said  goods,  wares,  and 
merchandise  were  sold  to  defendant  by  said 
Stein  Bros.,  be  paid  to  said  Stein  Bros.,  on 
account  thereof,  the  sum  of  $.'(00,  but  on  the 
contrary,  avers  that  the  said  sum  of  $500 
was  paid  to  said  Stein  Bros,  by  defendant 
In  full  payment  and  settlement  for  all  of 
said  gopdi^  wares,  and  meix'handlse  as  here- 


inbefore set  out  and  sold  by  said  Stein  Bros, 
to  said  defendant;"  and  he  "tnays  judgment 
for  his  costs,  and  that  be  be  dismissed." 
The  court  dismissed  tlie  action,  and  gave  the 
defendant  Judgment  for  bis  costs.  The 
plaintiff  mored  for  new  trial,  on  the  gronnds: 
"(1)  Insulficlency  of  the  evidence  to  Justify 
the  decision  and  findings  and  Judgment  of 
the  court  and  that  aald  decision  and  judg- 
ment are  against  law.  (2)  Errors  in  law  oc- 
curring at  the  trial,  and  excepted  to  by  tbe 
plaintiff."  The  motion  was  denied,  and  this 
appeal  la  from  the  Judgment  and  the  order 
denying  a  new  trial. 

The  court.  In  Us  findings  of  fact  found: 
"(3)  That  there  was  no  s^e  of  tbe  property 
mentioned  In  said  complaint  by  Stein  Bros, 
to  the  defendant  for  the  sum  of  two  thou- 
sand dollars,  or  for  any  sum  of  money  wbat- 
erer."  It  also  found:  "Tbat  tbe  value  of 
the  goods  and  prc^twty  mentioned  and  de- 
scribed In  the  pleadings  and  In  tbe  Mil  of 
sale  was  $1,500  at  the  date  of  said  bill  of 
sale,  and  Is  now  of  said  value."  What  tbe 
lights  are  of  the  respective  parties  under  tbe 
original  agreement  and  transaction  between 
Stein  Bros,  and  the  defendant  concerning 
said  goods,  we  are  not  called  upon  to  deter- 
mine on  this  appeal.  From  the  pleadings, 
as  tbey  now  stand,  we  consider  that  the  par- 
ties have  mutually  abandoned  or  rescinded 
said  agreement  as  to  the  objects  or  purposes 
of  the  transfer  of  the  title  and  possession  of 
said  goods  to  the  defendant,  and  have  elect- 
ed to  consider  and  treat  tbe  transaction  as 
an  absolute  sale  and  delivery  of  the  goods. 
The  action  was  brought  by  tbe  plaintiff  upon 
such  theory,  and  the  defendant,  by  his  an- 
swer, based  his  defense  upon  tbe  same  the- 
ory. By  the  testimony  of  the  parties  them- 
selves, it  was  shown  tliat  no  price  was 
agreed  on.  Then  the  case  Btood  simply  as 
an  action  to  recover  the  value  of  goods  sold 
and  delivered.  It  is  true,  tlie  plaintiff  al- 
leged an  agreed  prtce;  but  notwithstanding 
this  allegation,  it  waa  competent  for  him  to 
prove  the  value  of  the  goods.  "Under -an' 
allegation  of  an  agreed  prtce,  if  there  Is  a 
failure  to  prove  the  agreement  as  to  price, 
evidence  of  value  Is  comi>etent  for  the  pur- 
pose ot  a  recovery  of  what  tba  article  was 
fairly  worth,  but  not  to  sustain  a  recovery 
beyond  the  amount-  allied."  Abb.  Tr.  Ev. 
306;  Sussdorff  v.  Schmidt,  N.  Y.  319;  Trim- 
ble  V.  Stllwell.  4  E.  D.  Smith,  512. 

The  complaint  states  a  gbod  cause-  of  ac- 
tion to  recover  tbe  reasonable  value  of  goods 
sold  and  delivered  to  the  defendant  at  his 
special  instance  and  request,  Independently 
of  the  allegation  of  an  agreed  price.  This 
allegation  cut  no  figure  In  the  case,  except 
to  prevent  a  recovery  for  any  greater  sum 
than  the  price  alleged. 

The  finding  of  the  court  that  there  was  no 
sale  of  the  goods  made  to  the  defendant  is 
finding  against  the  pleadings.— finding  a  fact 
not  in  issue,— and  Is  therefore  nugatory. 
The  sale  and  delivery  of  the  goods  are  aUeg* 
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ed  In  the  complaint,  and  not  denied  by  the 
answer.  The  value  of  the  gooils  Is  alleited  to 
be  $2,000.  A  jErreater  value  than  $500  Is  de- 
nied. After  it  was  shown  that  there  was  no 
agreed  price,  the  only  question  to  he  deter- 
mined was  ae  to  the  value  of  the  goods. 
On  this  issue  the  court  found,  in  favor  of  the 
plaintiff,  that  the  value  was  $1,500,  hut  gave 
the  defendant  Judgment  for  his  costs.  The 
Judgment  is  manifestly  against  law. 

Counsel  for  plaintiff  objected  to  Gen.  Tor- 
reyson's  testifying  to  the  negotiations  be- 
tween Stein  Bros,  and  the  defendant  in  the 
matter  of  the  transfer  of  the  title  and  posses- 
sion of  the  goods  in  question  by  Stein  Bros, 
to  the  defendant,  on  the  ground  that  Mr. 
TorreyBon  was  employed  by  Stein  Bros.  In 
the  transaction.  The  coort,  after  hearing 
evidence  on  the  matter  of  employment, 
found  that  Mr.  Torreyson  was  acting  as  le- 
gal adviser  of  both  parties  in  the  transaction 
had  between  them,  and  overruled  the  objec- 
tion, to  which  ruling  the  plaintiff  excepted. 
We  are  of  opinion  that  the  evidence  fully 
supports  the  conclusion  of  the  court,  and 
that  Mr.  Torreyson  was  a  competent  witness 
as  to  the  matters  to  which  he  testified.  "The 
authorities  are  abundant  and  harmonious  on 
the  question,  for  It  is  agreed  on  every  hand 
that  communications  made  to  one  who  is 
acting  [as  attorney]  for  both  parties  are  com- 
petent, and  cannot  be  considered  as  privi- 
leged." Hanlon  v.  Doherty,  109  Ind.  44,  9 
N.  E.  782,  and  citations.  "Where  an  attor- 
ney at  law  acts  in  his  professional  capacity 
for  several  parties  in  the  same  transaction,  he 
can,  as  between  the  parties  themselves,  tes- 
tify to  all  that  was  said  and  done."  Michael 
V.  Foil,  100  N.  O.  178,  6  S.  E.  264.  "When  a 
lawyer  acts  as  the  common  attorney  of  two 
parties,  their  communications  to  him  are 
privileged  as  far  as  concerns  strangers,  but 
as  to  themselves  they  stand  on  the  same 
footing  as  to  the  lawyer,  and  either  can  com- 
pel him  to  testify  against  the  other  as  to 
their  negotiations.  In  re  Bauer's  Estate,  79 
Cal.  304,  21  Pac.  759. 

The  Judgment  and  order  appealed  from  are 
rerened,  and  new  trial  gnmted. 

BIGBLOW,  a  J.,  and  BELKNAP,  J.,  con- 
cur. 


JUNOK  et  al.  t.  REED  et  al. 

(Snpreme  Court  of  Utah.   Kor.  6.  1836.) 

FaiicciPAi.  AND  AoBNT— NoTica  to  Agbkt  as 
NoTics  TO  Principal— Fraud  of  Aobnt— £r- 

FBOT  ON  ThIBD  PaSTIBS— PbIHCIPAL  AND  8dRK- 

TT— Rblbasb  ow  Sdkbtt— Law  ow  Casb— Whin 
BlNDINO  OS  APTELLATB  COURTS —Tbbbitoriai. 

COCBTB. 

1.  Where  one  agreed  with  a  firm  to  pur- 
chase riicep  for  it.  end  to  share  in  the  profits 
from  the  Bale  of  the  sheep,  and  afterwams  en- 
tered into  another  agreement  with  another  firm, 

from  which  he  purchased  the  sheep,  by  which 
he  and  the  Becond  firm  were  to  share  the  profits 
and  losses  as  partners,  it  cannot  be  said,  hi  be- 


half of  the  suretien  on  notes  executed  by  the 
Hocond  firm  to  the  first,  to  secure  the  latter  for 
dAmagem  suffered  bv  a  breach  of  the  contract 
of  sale,  for  the  performance  of  which  the  same 
sureties  were  Iwund.  that  the  knowledge  of  the 
agent  as  to  his  own  frand  coald  be  imputed  to 
the  purchasing  firm. 

2.  Where  one  had  agreed  with  plaintifC  firm 
to  purchase  sheep  for  it,  in  the  profits  from  the 
sale  of  which  he  and  the  firm  were  to  share, 
and  afterwards  agreed  with  the  defendant  firm, 
of  whfHn  he  purchasecl  the  sheen,  that  he  and 
they  should  share  the  profits  and  losses  in  the 
enterprise  as  partners,  plaintiffs'  failure  to  noti- 
fy the  sumties  on  notes  executed  by  defendant 
firm  to  them,  to  secure  them  for  damages  suf- 
fered by  breach  of  the  contract  of  sale,  for  the 
performance  of  which  the  same  sureties  were 
Dound.  the  frand  of  their  scent  thus  being 

ftracticed  on  themselves,  and  m  which  they  had 
D  fact  no  knowledge,  cannot  be  said  to  have 
released  the  sureties. 

3.  The  supreme  coort  of  a  territory,  not 
being  the  court  of  laat  n^sort  in  causes  involving 
a  sum  in  excess  of  $5,000,  a  decision  by  it  on  a 
former  appeal  in  such  a  cause  is  not  binding 
as  the  law  of  the  case,  that  doctrine  applying 
only  to  courts  of  last  resort 

Appeal  from  district  court.  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  Frauz  Jungk  and  F.  J.  Fabian 
against  D.  S.  Reed  and  Gr.  AV.  Cropper,  as 
principals,  and  L.  Holbrook  and  3.  M.  Dng- 
gins,  as  sureties,  on  certain  promissory 
notes.  On  a  former  appeal  (33  Pac.  230), 
a  Judgment  for  defendants  was  reversed, 
and  a  second  trial  resulted  in  a  Judgment 
for  plaintiffs  as  against  the  princiiials,  but 
against  plalntiflTs  as  to  the  sureties.  From 
an  order  denying  plaintiffs'  motion  for  a 
new  trial,  they  appeal.  Reversed. 

Bennett,  Marshall  &  Bradley,  for  appel- 
lants. Brown  &  Henderson,  for  respond- 
ents. 

MERRITT,  C.  J".  This  is  an  appeal  from 
a  Judgment  rendered  In  favor  of  respond- 
ents Holbrook  and  Dugglns  In  the  district 
court  of  the  First  Judicial  district  of  Utah 
territory,  and  from  an  order  denying  the 
appellants'  motion  for  a  new  triaL  It  ap- 
pears from  the  evidence  that  the  appellants 
had  for  many  years  been  partners  under 
the  firm  name  of  Jungk  &  Fabian,  doing 
business  as  merchandise  brokers  In  Salt 
Lake  City,  Utah;  that  on  November  20, 1888, 
they  entered  Into  a  contract  with  S.  W. 
Scott  to  buy  sheep,  it  being  provided  therein 
that  all  contracts  for  sheep  should  be  made 
in  the  name  of  Jnngk  &  Fabian,  who  by 
tbelr  firm  name  were  parties  of  the  first 
part,  and  they  agreed  to  furnish  the  nec- 
essary capital.  Scott  agreed  to  attend  to 
the  buying  and  receiving  of  the  sheep.  Pay- 
ments for  sheep  were  to  be  by  check  of 
Jungk  &  Fabian,  per  8.  W.  Scott.  The  eon- 
tractfurtherppovlded that  the  netprofltswere 
to  be  divided  eqtuilly  between  Jungk,  Fabtan, 
and  Scott,— one-third  to  each,— and  that  they 
should  "bear,  In  like  proportion,  any  inter- 
est paid  on  money  tmrrowed,  and  all  ex- 
penses whatsoever  incurred  in  connection 
with  sheep  contracts."   Respondents  Crop* 
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per  &  Beed,  at  tbe  solicitation  of  Scott, 
agreed  with  Jungk  &  Fabian  to  sell  and  de- 
liver to  tliem  5,000  bead  of  sheep,  at  prices 
ranging  from  $2.2o  to  V2.Qn  per  bead.  Tbls 
contract  was  dated  Pecember  2i,  ISSn,  and 
on  the  signing  of  the  contract  Jungk  & 
Fabian  paid  to  Cropiier  &  fCeed  (300,  In  a 
check  that  was  flUed  out  by  Fabian,  but 
signed  by  Scott  In  the  name  of  Jnngfc  & 
Fabian,  per  S.  W.  Scott  It  was  provided  In 
tbe  contract  that  Cropper  &  Beed  should  fur- 
nish sureties  for  the  performance  thereof 
on  their  part,  and,  when  such  sureties  were 
furnished,  should  receive  an  additional  sum 
of  $4,300,  which  should  be  considered  part 
payment  for  the  sheep.  In  pursuance  of 
this  agreement,  Hapgood  and  Dugglns  were 
furnished  as  sureties,  and  the  remaining  (4,- 
500  was  then  paid.  Thereafter,  Cropper  & 
Ueed,  likewise  at  tbe  solicitation  of  Scott, 
entered  Into  a  second  contract  with  Jungk 
Sc  Fabian,  by  which  they  agreed  to  sell  and 
dellTOT  to  Jungk  &  Fabian  an  addltlonal 
5,000  head  of  sbeep,  at  tbe  price  of  92.65  per 
head,  and,  on  furnishing  reqHHidents  Dug- 
glns and  Holbrook  as  sureties  for  tbe  faith- 
ful performance  of  the  contract  on  their 
part,  received  from  Jungk  &  Fabian  a  check 
for  $5,000,  signed  in  tbelr  name,  per  S.  W. 
Scott  By  the  tenns  of  both  these  contracts 
the  sbeep  were  to  be  deUvered  In  the  fol- 
lowing Jnly  and  August  There  Is  evidence 
tending  to  show  that  prior  to  entering  into 
either  of  these  contracts.  Cropper  &  Reed 
bad  been  approached  by  Scott,  who  offered 
to  go  into  partnership  with  them  In  furnish- 
ing these  sheep,  and  also  represented  to 
them  that  he  conld  procure  the  sheep  at  a 
less  price  than  that  which  they  were  to  re- 
ceive from  Jungk  &  Fabian.  On  the  7th 
day  of  March,  1800,  the  following  written 
contract  was  made  between  Cropper  &  Reed 
and  Scott,  to  wit:  "Salt  Lake  City,  March 
7,  1800.  This  agreement,  made  and  entered 
into  by  and  between  Cropper,  Reed  A  Scott 
as  jwrtners,  dealing  in  cattle,  sheep,  and  real 
estate.  They  each  one  agree  with  each  oth-  ; 
er  to  buy  and  sell  on  commission,  and  share  I 
equal  In  profits  and  loss  on,  all  real  estate 
and  cattle,  and  expenses  of  handling  the  same, 
to  share  In  two  contracts  of  sheep,  made  by 
Cropper  <&  Reed  to  Jungk  &  Fabian.  The 
said  Scott  is  to  divide  all  profits  made  in  sell- 
ing, and  the  said  Cropper  &  Beed  are  to  di- 
vide all  profits  in  buying,  should  there  be  any, 
and  to  work  to  one  another's  interest  In  the 
entire  business  as  [wrtners.  Cropper  &  Reed. 
S.  W.  Scott."  It  appears  that  neither  Jun^k 
nor  Fabian  knew  of  Scott's  partnership  with 
Cropper  &  Reed,  but  that  Cropi)er  at  least 
knew  that  Scott  was  Interested  with,  or  the 
agent  of,  Jungk  &  Fabian  In  the  matter  of 
purchasing  sheep,  and  Reed  also  knew  this 
fact  before  the  execution  of  the  notes  sued 
on.  Cropper  &  Reed  failed  to  furnish  the 
sheep  as  required  by  the  contract,  the  price 
of  sheep  having  materially  risen  between 
the  date  of  the  contract  and  the  date  when 


tZie  sheep  were  to  be  delivered.  After  sucu 
failure  they  had  a  partial  settlement  with 
Jungk  &  Fabian,  at  which  It  was  agreed  be- 
tween them  that  Jungk  &  Fabian  had  been 
damaged  by  their  failure  to  fulfill  said  con- 
tract In  the  sum  of  95,000,  which  sum,  to- 
gether with  tbe  910,000  theretofore  received 
by  Cropper  &  Reed,  made  the  total  amount 
due  to  Jungk  &  Fabian  at  that  time  915,000. 
In  partial  payment  thereof.  Cropper  ft  Reed 
paid  and  delivered  to  Jungk  &  Fabian  mon- 
ey and  checks  aggregating  93,0(12.50;  sheep, 
at  the  contract  price,  amounting  to  $1,073.40; 
a  note  oecuted  by  S.  W.  Scott  to  Cropper 
ft  Reed.  9600;  a  fnrthw  check,  drawn  by 
Elisa  Moody  on  Deseret  Savings  Bank,  91*- 
200,— total,  95,037.90.  At  the  same  time  it 
was  agreed  the  balance  should  be  settled  in 
notes,  and  a  short  time  afterwards  tbe  fol- 
lowing notes  were  executed  In  pursuance  of 
such  settlement:  First  the  three  notes  sued 
on,  made  by  D.  C.  Beed  and  G.  W.  Cropper, 
and  Indorsed  by  L.  HoIbnxA  and  S.  H.  Dng- 
glns,  aggregating  $7,000;  second,  a  note 
made  by  V.  G.  Beed  and  O.  W.  Cropper,  and 
Indorsed  by  H.  F.  Hapgood.  for  $500;  third, 
a  note  made  by  D.  C.  Beed,  G.  W.  CroiH>er, 
and  S.  W.  Scott  for  91.500.  The  indorsers 
on  tbe  notes  were  sureties  cm  tbe  contracts, 
and  Indorsed  the  notes  as  a  continuation  of 
their  liability  on  the  contracts.  The  note 
Indorsed  by  Hai^cood  has  since  been  paid, 
but  none  of  the  other  notes  have  hem  paid. 
This  actiuu  was  instituted  upon  the  three 
promissory  notes,  aggregating  $7,000,  made 
by  the  defendants  Beed  and  Cn^iper  and  In- 
dorsed by  Holbrook  and  Dugglns.  The 
makers  Joined  in  one  answer,  and  tbe  in- 
dorsers Joined  In  another.  In  the  respective 
answers,  failure  of  consideration  for  the 
notes,  and  fraud  in  obtaining  them,  are  al- 
leged. Tbe  particular  fraud  relied  on  by 
the  indorsers  is  that  Scott  was  a  partner  on 
both  sides  of  the  contracts,  that  that  fact 
was  unknown  to  them,  and  materially  In- 
creased their  risk,  and  that  tbe  failure  of 
the  pialntllTs  to  disclose  such  fact  to  them 
discharges  their  obligation. 

On  the  trial  the  court  directed  a  vodlct 
against  Cropper  ft  Reed,  but  as  t»  the  sure* 
ties,  by  its  fourth  instruction,  in  ^ect  In- 
structed that  if  Holbrook  and  Dujo^ins  knew 
at  tbe  time  of  signing  the  notes  that  Scott 
was  a  partner.wltb  Jungk  &  Fabian,  and  also 
with  Cropper  ft  Beed  in  the  contracts  upon 
which  they  were  guarantors,  they  were  bound 
upon  the  notes.  If  they  did  not  know  It 
they  were  not  bound  upon  them.  This,  in  ef- 
fect, Instructed  the  Jury  that  it  was  the  duty 
of  Jungk  &  Fabian  to  communicate  Scott's 
double  interest  to  the  sureties,  and  that  their 
failure  to  communicate  that  fact  avoided  tbe 
contract  of  suretj'shlp,  unless  said  suretlea 
had  knowledge  thereof  from  other  sources. 

It  may  be  admitted  that  Scott's  double  In- 
terest was  a  material  fact  for  the  indorsers 
to  know,  but  It  appears  In  the  evidence  that 
this  fact  was  unknown  to  Jungk  ft  li^iblan, 
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although  known  to  Cropper  &  Reed.  The 
three  notes  sued  on  are  admitted  by  the  plead- 
ings to  he  executed  to  Jimgk  &  Fabian,  not 
to  Jimgk,  Fabian,  and  Scott.  It  ateo  appears 
by  the  ertdCTce  that  Scott  has  no  lnt«:«8t 
therein.  Any  fraud  which  would  be  a  de- 
fense to  those  notes  must  be  a  fraud  on  the 
part  of  Jungk  &  Fabian,  and,  unless  Scott's 
actlra  and  Scott's  knowledge  of  his  dealings 
with  Cropper  &  Reed  can  be  imputed  to 
Jungk  &  Fabian,  they  would  be  under  no  ob- 
ligation to  disclose  what  they  did  not  know. 

It  Is  not  contended  that  Scott's  Interest 
with  Junfck  &  Fabian  alone  Increased  the  lia- 
bilities of  the  sureties,  nor  in  any  manner  in- 
terested them.  The  evidence  couclusiTely 
shows  tbat  Scott  was  attempting  to  perpe- 
trate a  tmad  on  Jungk  &  Fabian.  In  the 
contract  of  March  7,  1890,  be  agrees  to  share 
with  Cropper  &  Reed  the  profits  that  would 
come  to  him  when  Jungk  &  Fabian  sold  tiic 
sheep.  His  whole  arrangement  with  Cropper 
&  Reed  gave  him  an  Interest  In  opposition  to 
his  duty  as  the  agent  or  partner  of  Jungk  & 
Fabian,  and  violated  the  plainest  principles  of 
law,  that  no  agent  should  be  permitted  to  ac- 
quire an  Interest  adverse  to  his  duty  to  his 
prindpal.  Acting  for  Jungk  &  Fabkm,  It  was 
Scott's  duty  to  procure  a  contract  from  Crop- 
per &  Reed  at  the  lowest  price,  and  acting  fw 
himself,  as  a  partner  of  Cropper  &  Reed,  it 
was  his  intonst  to  obtain  from  Jungk  &  Fa- 
bian the  highest  price.  If  the  contract  be- 
tween Jungk  &  Fabian  and  Scott  constituted 
Scott  a  partner  with  Jungk  &  Fabian  as  to 
the  net  profits,  yet,  as  to  the  corpus  of  the 
property,  and  as  to  the  obligations  payable 
to  Jun^  Sc  Fabian  alMie,  no  Interest  was 
Tested  in  Scott,  nor  any  authority  i^ven  bim 
to  discharge  such  obligations;  certainly  no 
act  of  Scott's  in  furtherance  of  a  scheme  to 
defraud  Jungk  &  Fabian  .would  have  that  ef- 
fect For  the  same  reason,  Scott's  knowl- 
edge of  bis  own  scheme  to  defraud  Jungk  & 
Fabian  could  not  be  imputed  to  them,  there 
being  a  presumption  that  he  would  not  dis- 
close It  to  them. 

It  Is  a  general  rule  that  the  knowledge  of 
the  agent  Is  to  be  Imputed  to  his  principal, 
but  the  exception  is  as  well  settled  as  the 
"  rule.  The  rule  has  no  application  to  a  case 
'  where  the  agent  acts  In  his  own  Interest,  ad- 
versely to  that  of  bis  prindpal.  His  adver- 
saiy  cliaracter  and  antagonistic  interest  take 
him  out  of  the  operation  of  the  rule  for  two 
reasons— First,  that  he  will  very  likely.  In 
such  case,  act  for  himself,  rather  than  for  his 
principnl;  and,  secondly,  he  will  not  be  likely 
to  commmiifate  to  his  principal  a  fact  which 
he  is  interested  In  concealing.  It  would  be 
both  imjust  and  unreasonable  to  impute  notice 
by  mere  construction  under  such  circumstan- 
ces, and  such  is  the  established  rule  of  law  on 
this  subject.  Freiikel  v.  Hudson.  82  Ala.  158, 
2  South.  758;  Allen  v.  Ralh-oad  Co.,  l.W  Mass. 
200.  22  N.  E.  917.  As  Jungk  &  Fabian  did 
not  know  of  Scott's  interest  or  contract  with 
Cropper  ft  Reed,  and  as  the  law  does  not 


Impute  such  knowledge  to  them,  they  could 
not  disclose  It  to  the  sureties,  and  are  not  to 
be  mulcted  because  they  did  not  perform  an 
Impossibility. 

But  It  is  contended  that  on  a  former  ap- 
peal erf  this  action  the  court  held  otherwise 
as  to  the  sureties,  and  that  such  holding  has 
become  the  law  of  the  case,  and  as  such  Is 
controlHng.  The  particular  question  of  law 
here  discussed  was  not  at  all  dtecusscd  in  the 
opinion  on  the  former  appeal.  On  the  former 
appeal  of  this  case  the  court  decided  the  ques- 
tion that  the  interest  of  Scott  with  botb  par^ 
ties  to  the  sheep  contracts  was  a  matter  ma- 
terial for  the  sureties  to  know;  but  they  no- 
where intimate  any  opinitMi,  on  the  principle 
of  law  here  invoked,  that  Scott's  knowledge, 
obtained  in  an  effort  to  defraud  Jun^  & 
Fabian,  was  not  to  be  Imputed  to  them,  aud, 
from  a  careful  examination  of  that  decision, 
we  cannot  see  that  the  court  Intended  to  in- 
timate any  opinion  on  that  question. 

There  is  another  reason  why  the  former 
decision  ot  this  court  ^d  not  become  the  law 
of  the  case,  and  that  Is  tbat  this  court  In  this 
case  is  not  the  court  of  last  resort.  As  to  this 
case,  involving  as  It  does,  a  sum  In  excess  at 
1>5,000,the  supreme  courtof  the  United  States 
Is  the  court  of  last  resort,  and  tibls  stands  as 
an  intermediate  court  The  doctrine  of  the  law 
of  the  case  ts  not  only  restricted  to  ai^- 
late  tribunals,  but  also  to  courts  of  last  re- 
sort. See  U.  8.  v.  EHIott  (Utah)  41  Fac;  720; 
1  Herm.  Estop.  117, 118;  Lawrence  v.  Ballon, 
.17  Cal.  61&  This  Is  well  Illustrated  by  the 
case  of  Galigher  v.  Jones,  129  V.  S.  10S,  9 
Sup.  Ct.  335.  That  %vas  a  case  involving  the 
consideration  of  the  duty  a  brokw  owes  to  his 
prindpal  when  he  refuses  to  obey  telegrapUc 
Instructions  from  his  principal.  On  the  first 
appeal  of  that  case  to  the  supreme  court  of 
Utah  territory.  It  was  decided  that  the  broker 
was  not  required  to  signify  his  refusal  a 
telegram,  but  could  do  so  In  the  ordinary 
course  of  mall.  The  trial  court  having  held 
otherwise,  the  case  was  rerorsod,  with  In- 
structions to  grant  a  new  trial.  The  second 
trial  was  had  before  a  referee,  who  found  as 
a  fact  that  the  supreme  court  of  the  territory 
had  held,  under  the  same  facts,  and  as  matter 
of  law.  that  the  broker  was  excused  If  he  sig- 
nified his  refusal  by  mall,  and,  basing  bis  de- 
cision on  this  as  the  law  In  the  case,  foimd  In 
favor  of  the  broker.  That  finding  was  adopt- 
ed by  the  trial  court,  and  affirmed  by  the  su- 
preme court  of  this  territory.  On  appeal  to 
the  supreme  court  of  the  United  States,  how- 
ever, after  reciting  the  finding,  and  the  found 
fact  that  the  finding  was  in  accordance  with 
the  law  of  the  case  as  established  on  the  first 
appeal,  and  after  quoting  from  the  dedEdon 
of  this  court  on  the  first  opi>eaI,  the  supreme 
court  of  the  United  States  say  that  the  court 
was  In  error,  that  the  broker  was  but  an 
agent,  and  was  bound  to  follow  the  directions 
of  his  principal,  or  give  notice  that  he  declin- 
ed to  continue  the  agency,  and  where  the  di- 
rection came  by  telegraph,  his  notice  must  be 
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1^  s  like  prompt  means  of  comnranication, 
and  revensed  the  case.  Of  coarse,  tbat  court 
could  only  reverse  the  case  If  the  supreme 
court  of  Utah  territory  on  the  second  appeal 
committed  an  error  In  afflrmln?  it  Appeals 
lie  to  the  supreme  court  of  the  United  jStates 
from  final  Judgmtmta  of  the  supreme  court  of 
tills  territory  to  correct  the  errors  of  this 
court  If  no  mor  has  been  committed,  the 
case  will  not  be  reversed.  If  this  court,  on 
tile  second  aiq:»eal,  in  Gallffber  t.  Jones,  was, 
as  matter  of  law,  required  to  aji^ly  the  doc- 
trine of  the  law  of  the  case,  it  could  have 
committed  no  error  In  ao  applying  It,  and 
tboe  could  have  been  no  oocaslcnt  to  reverse 
the  action.  On  principle  it  would  seem  tbat, 
admitting  that  the  law  was  erroneously  de- 
dored  on  a  former  appeal  of  an  action,  and 
that  such  cause  could  be  carried  to  the  su- 
preme court  of  the  United  States  on  appeal 
from  the  action  of  this  court,  there  could  be 
no  reason  in  requiring  a  party  to  go  to  that 
court  in  order  to  correct  that  error;  and  In 
this  we  can  see  Ibe  reason  why  the  law  of 
the  case  has  not  been  applied  to  Intermediate, 
but  wly  to  courts  of  last  resort. 

On  the  evidence  in  this  record,  the  last 
court  erred  in  Its  fourth  Instruction  to  the 
jury,  and  the  Judgment  of  the  court  below 
must  be  reversed,  and  a  new  trial  granted; 
and  it  is  80  ordered. 

BAHTGH,  J.,  cwicura. 


PIONEER  LAND  CO.  v.  MADDUX  et  nz. 
(No.  lS,3ei.)i 

(Supreme  Court  of  California.    Nov.  6,  1805.) 

Sbbvicb  or  Process — SumciEKCT-— Land  Cebtih- 
CATES— Pathbnt  of  Fukcqahb  Pkicb— Judq- 

UBNT — VaUDITI — COLLATEBAL  ATTACK. 

1.  Act  April  9,  1861  (St.  1861,  p.  140),  an- 
thorizinR  the  forfeiture  of  certificates  of  par- 
ctaase  of  lands  soid  by  the  atate  for  uonpayment 
of  the  price,  provides  (in  section  2)  ttiat,  if  the 
Dame  of  the  holder  of  the  certificate  is  nnknown, 
service  of  Bummons  may  be  "made  by  posting  one 
copy  for  three  weeka  at  the  courthouse  door, 
•  •  •  and  two  copies  in  public  places  in  the 
township,"  Beld,  that  a  return  that  the  snm- 
mona  was  served  on  a  person  unknown  by  post- 
ing one  "copy  on  the  coorthouse."  and  a  copy  in 
two  pnblic  places  in  the  township,  not  zeating 
the  length  of  time  they  were  ao  posted,  was  In- 
sufficient. 

2.  Where  the  som  doe  on  the  certificate  of 
purchase  of  land  from  the  state  was  paid  before 
entry  of  judgment,  under  Act  April  9,  1861,  for^ 
feitinx  such  certifimtc  for  nonpayment  of  the 
price,  the  state  holds  the  land  in  tmst  for  the 
vaid«e.  and  it  cannot  convey  to  another. 

3.  The  affirmance  on  appeal  of  an  order  deny- 
ing a  motion  to  flet  aside  a  Judgment,  on  the 
groand  that  the  judgment  could  not  Ije  reviewed 
by  motion  after  a  lonf  lapse  of  time,  does  not 
give  any  validity  to  aaid  judgment,  where  it  ap- 
pears on  Its  face  to  be  void  for  want  of  Jurisdic- 
tion  over  the  person  of  defendant  and  the  in- 
mlidity  of  said  Judgment  may  be  Ediown  collater- 
ally. 

Commissioners*  decision.  Department  1.  Ap- 
peal from  superior  court,  Tulare  county; 
Wtaeatoo  A.  Gray 
1  Behearing  denied. 


Action  to  quiet  title  by  tbe  Fkmeer  Land 
Company  against  R.  A.  Maddux  and  wife. 
Defendants  had  Judgment,  and  plalntUt  .ap- 
peals. Re^'ersed. 

Daggett  &  Adnms,  for  appellant,  Lamber- 
Bon  &  MiddlecofF,  for  rcsxMincIcnts. 

VAXCLIEF,  C.  Action  to  quiet  plalntlfTs 
alleged  title  to  40  acres  of  swamp  land  situate 
la  tiie  county  of  Tulare.  In  1850,  Peter  Good- 
hue applied  to  purchase  tbe  land  In  question 
from  the  state  on  a  credit  of  &ve  years,  pursu- 
ant to  section  6  of  "An  act  to  provide  for  tbe 
sale  of  swamp  and  overflowed  lands  belon^ng 
to  this  state,"  approved  April  28,  1855  (St 
1855,  p.  180) ;  and  thereupon  such  proceedings 
were  regularly  taken  as  entitled  him  to  a  cer- 
tificate of  purchase  tmder  section  8  of  aald 
Bc^  and  such  certificate  was  issued  to  blm 
on  May  30, 1850.  Ctoodbue  Inclosed  the  land, 
and  resided  thereon  until  October  28.  1861. 
wtien  be  conveyed  the  same  by  deed,  and  de- 
livered poBseeslon  thereof  to  MarsbaU  D. 
Yotmg,  who  thence  resided  thereon,  and  main- 
tained the  Indosura  until  February  1,  1SG4, 
when  he  conveyed  the  same  by  deed,  and  de- 
livered poBseesltHi  thereof  to  Samuel  O.  Young, 
wbo  thence  resided  thereon,  and  maintained 
the  Inclosnre  untU  May  10,  1870,  when  he  by 
deed  conveyed  the  same  to  Daniel  Murphy, 
who  then  entei'ed  Into  possessicm  of  the  land, 
kept  It  inclosed,  and  used  It  for  grazing  pur- 
poses until  October,  1882,  when  he  died  tes- 
tate. Tiiereofter  such  proceedings  were  regu- 
larly taken  in  the  matter  of  the  estate  of  Dan- 
iel Muipby  that  tbe  land  In  question  was  dis- 
tributed by  tbe  superior  court,  according  to 
tlie  win,  to  Daniel  M.  Murphy  and  Diana  Mur- 
phy HIU.  On  February  0,  18S5,  Daniel  M 
Murphy  conveyed  by  deed  all  his  Interest  in 
the  land  to  Diana  Murphy  Hill,  who  on  June 
2,  1887,  conveyed  the  whole  thereof  to  Wil- 
liam Thomas,  wbo  on  June  3,  18S7,  conveyed 
tbe  same  to  phiintiff.  Daniel  Murphy  during 
bis  lifetime,  and  his  executors  and  devisees 
thereafter,  until  March  30,  188S,  held  posses- 
sion of  the  land  by  a  sufficient  hiclosure,  and 
used  it  for  pasturing  live  stock,  and  paid  the 
taxes  tliereon  for  every  year  during  all  that 
tlm&  The  land  was  assessed  to  pialntlflC  In 
the  spring  of  1888,  and  plaintiff  paid  the  taxes 
for  that  year.  All  the  deeds  above  mentioned 
were  duly  recorded.  The  defendants  entered 
upon  tbe  land  hi  June,  1888,  claiming  It  to  be 
unsold  swamp  land,  and  made  applicatlra  to 
purcliase  the  same  from  the  state,  and  pro- 
cured from  the  state  a  certificate  of  purchase 
on  Febniary  1,  1892.  On  October  28,  181*2, 
tbiR  action  was  commenced,  and  defendants 
filed  their  answer,  claiming  title  by  virtue  of 
the  laHt-mentloned  certificate  of  purchase.  On 
March  10,  1893,  and  before  the  trial  of  this  ac- 
tion, the  state  issued  and  delivered  to  defend- 
ant R.  A.  Maddux  a  patent  for  tbe  land,  as 
alleged  In  a  supplemental  answer  of  the  de- 
fendants, filed  May  0,  1803.  A  book  in  the 
tdOee  of  tbe  county  treasurer  introduced  as 
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evidence  by  the  defendants,  an  extract  from 
which  is  contained  In  the  record,  Hhowa  that 
the  principal  and  interest  of  the  purchase 
price  (one  dollar  per  acre,  with  Interest  at  10 
I>er  cent  per  annnni)  was  fully  paid  by  Peter 
Goodhue  and  his  successors  In  interest,  as  fol- 
lows: "Visalla,  Tulare  County,  California,  No. 
33.  Peter  Goodhue's  surrey  of  swamp  land  In 
town  21  south,  range  2T  east,  section  25, 
Mount  Diablo^  containing  forty  acres.  Sur- 
veyed March  25,  1856,  S.  W.  M  of  S.  E. 
section  23.  FUed  May  30,  1850.  1857,  In.  ¥4: 
July  18th  received  on  the  above  $4.  1859,  May 
Slst,  by  one  year's  interest,  ?4.  1862,  Septem- 
ber  15th,  by  two  years'  interest  $8.  186i,  Oc- 
tober 24th,  by  principal  and  two  years'  interest 
in  full,  $48."  Resp<mdents  contend,  however, 
that  the  last  Item  of  this  account  ($48)  was  not 
paid  until  October  24,  1865;  but  in  view  of 
the  ground,  wholly  Independent  of  this,  upon 
which  I  think  the  Judgment  should  be  re- 
versed, it  Is  immaterial  whether  the  last  pay- 
memt  was  made  on  October  24, 1804,  or  on  Oc- 
tober 24,  1865,  Since  it  Is  admitted  that  the 
treasurer's  account  Is  correct,  except  as  to  the 
date  of  the  last  item,  and  that  the  last  Item  of 
$48  was  paid  as  early  as  October  24,  1805. 

On  the  18th  day  of  Slay,  1865,  the  people  of 
the  state,  by  the  district  attorney  of  the  coun- 
ty of  Tulare,  commenced  aii  action  against  Pe- 
ter Goodhue  and  John  Doe  to  annul  the  certifi- 
cate of  purchase  Issued  to  Goodhue  In  1856, 
pursuant  to  an  act  of  the  I^islature  approved 
April  9, 1861  (8t  1861.  p.  140),  authorizing  the 
forfeiture  and  annulling  of  such  certificates  of 
purchase  for  nonpayment  of  interest  or  prin- 
cipal of  the  purchase  price  of  lands  sold  by 
the  state  on  a  credit.  It  was  averred  In  the 
complaint  that  "said  defendant  John  Doc, 
whose  true  name  Is  unknown  to  plalntifT, 
claims  to  be  the  holder  of  said  certificate  of 
purchase,  and  to  have  an  Interest  In  said  land 
adverse  to  plaintiff;  *  •  •  that  on  the  10th 
day  of  November,  1804,  there  was  remainhig 
due  plaintiff  from  defendant,  and  which  had 
l>een  due  for  more  than  thirty  days,  two  years' 
interest  on  said  lands,  to  wit,  the  sum  of  eight 
dollars,  •  •  •  and  said  sumof  interest  still 
remains  due  and  unpaid;  •  •  •  that  defend- 
ant is  delinquent  as  aforesaid,  and  has  thereby 
forfeited  all  his  right,  title,  claim,  and  interest 
in  said  lands."  At  tlie  time  tliis  action  to  an- 
nul the  certiilcate  was  commenced,  and  dur- 
ing the  whole  period  of  Its  pendency,  Samuel 
C.  Young  was  In  iwssossion  of  the  land,  claim- 
ing to  own  the  same  by  virtue  of  hia  recorded 
deed  from  M.  D.  Young,  The  only  evidence  of 
service  of  summons  on  t&e  defeudauts  Is  the 
return  of  the  sheriff  Indorsed  thereon,  as  fol- 
lows: "Sheriff's  Office,  Tulare  County.  I 
hereby  certify  that  I  received  the  within  sum- 
mons on  the  29th  day  of  May,  A.  D.  1805,  and 
personally  sei-ved  the  same  on  Peter  Goodhue, 
defendant  therein  named,  by  delivering  to  him 
a  Copy  of  said  summons,  attached  to  a  certifloJ 
copy  of  the  complaint  in  said  action,  and  also 
seiTcd  tlie  within  summons  on  unkuown  own- 
ers sued  under  the  fictitious  name  of  John  Due, 


by  posting  a  copy  of  the  within  summons  la 
two  public  places  In  the  township  In  which 
the  real  estate  described  In  the  complahit  Is 
situated,  and  one  copy  on  the  courthouse  In 
Visalia,  Tulare  county.    Dated  July  29,  1805." 

Section  2  of  said  act  of  AprU  9,  1861  (SL 
1861,  p.  140),  provides:  "If  the  name  of  the 
holder  of  the  certiflcate  of  purchase  be  not 
known  he  may  be  sued  under  a  flctitiouB  name, 
and  service  <^  summons  may  be  had  by  post- 
ing one  copy  of  the  summons,  containing  a  de- 
scription of  the  land,  for  three  weeks,  at  the 
courthouse  door  of  the  county,  and  two  copies 
In  public  places  hi  the  township  where  the 
land  is  situate."  The  Judgment  annulling  the 
certificate,  and  declaring  all  rights  of  the  de- 
fendant to  the  land  forfeited,  was  taken  by  de- 
fault, on  October  30,  1865.  It  recites  that  the 
default  of  the  defendants  "for  not  appearing 
or  answering  has  been  duly  entered,"  but  does 
not  recite  that  summons  had  been  served  In 
any  manner  on  either  of  the  defendants.  The 
court  below  found  that  the  plaintiff  was  not 
the  owner  of  any  estate  in  the  land  described 
In  his  complaint,  but  that  defendants  were  the 
owners  thereof,  and  thereupon  adjudged  that 
plaintiff  take  nothing  by  this  action.  The 
plaintiff  appeals  from  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Counsel  for  appellant  contends  that  the 
Judgment  purporting  to  annul  the  certificate  is 
void,  and  that  it  so  appears  upon  the  face  of 
the  judgment  roll ;  and  so  It  appears  to  me. 
There  was  no  service  of  summons  on  Samuel 
C.  Young,  who  was  the  holder  of  the  certifi- 
cate and  in  pos.Qession  of  the  land  at  the  time 
the  sheriff  posted  the  copies  of  the  summons, 
and  who  was  sued  by  the  flctltions  name  of 
.lohi:  Doe.  The  deed  of  the  land  to  Samuel  C. 
Young,  which  incidentally  gave  him  a  right  to 
tho  certificate  of  purchase  as  a  muniment  or 
evidence  of  title  (Jackson  v.  Hyde.  91  Cal.  463. 
27  Pac.  7r)n ;  Henderson  v.  Grammar,  66  Cal. 
332,  5  Pac.  488)  was  duly  recorded  on  June 
18,  1864,  and  there  Is  no  suggestion  or  pre- 
tense that  he  was  not  personally  known  to  tho 
attorney  for  the  state  at  the  time  he  com- 
menced the  action,  it  being  alleged  only  that 
his  "true  name"  was  unknown  to  plaintiff. 
Vet  it  Is  true  that  the  statute  (section  2  of  said 
act  of  April  9, 1861)  provides:  "If  the  name  of 
the  holder  of  the  certificate  of  purchase  l>e  not 
known,  he  may  be  sued  under  a  fictitious  name 
and  service  of  summons  may  be  had  by  post- 
ing," etc.  Assuming  that,  under  the  circum- 
stances above  stated,  service  of  summons  by 
merely  posting  copies  thereof,  as  directed  by 
the  statute,  was  due  process  of  law,  surely  a 
substantial  compliance  with  that  statute  was 
necessary  to  effect  such  sen'ice.  But,  while 
the  Judgment  roll  shows  what  was  done  to 
effect  service  of  summons.  It  falls  to  show  a 
substantial  compliance  with  the  statute.  The 
statute  requires  one  copy  of  the  summons  to 
be  iK)sted  "for  three  weeks  at  the  courthouse 
diwr  the  county,  and  two  coi)ies  In  public 
places  Ifi  tiie  townsiiip  where  the  laud  is  situ- 
ate"; but  the  return  of  the  sheriff,  indorsed 
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on  the  sammoiuB,  ftUb  to  show  that  any  copy 
vt  the  suiumoua  wai  poated  "at  tlw  door"  of 
tlie  fouiihonae,  or  even  on  the  courthouse,  "tor 
three  weeks'*  or  for  a  aingle  day,  and  also  falls 
to  show  that  two  coplM  were  posted  in  the 
township  "for  tliree  weeks,"  or  for  any  speclflc 
period  of  tbne.  A  posting  of  a  copy  "on  the 
courtboDse"  elsewhere  than  "at  the  door,"  even 
for  the  period  of  three  weeks,  would  have  t>een 
a  substantial  and  material  departure  from  the 
requirement  of  the  statute.  The  obrlous  rea- 
son for  requiring  It  to  be  posted  '^t  the  door" 
yna  that  it  would  more  probably  be  seat  and 
read  at  that  point  than  at  the  rear,  or  aa  any 
other  part  at  tlie  conrthouae.  These  defects 
In  the  return  of  the  sheriff  cannot  be  supplied 
or  cured  by  presnmptton,  although  the^  might 
have  been  sniped  1)y  a,  recital  of  due  aerrice 
in  the  Judgment  "Where  tlie  record  is  allait 
as  to  what  was  done,  it  will  be  presumed  that 
wliat  one^t  to  hare  been  done  was  not  os^y 
iaae,  but  rightly  done;  but,  when  the  recmd 
stfttes  what  was  done,  It  will  not  1m  Kureaumed 
tint  BomethingdiffleraitwaBdone.  Uthe record 
merely  abovs  that  the  summtms  was  served 
on  tbe  son  of  the  defendant.  It  will  not  be  pre* 
aumed  that  it  was  awed  on  the  d^Nidant.  If 
tin  afBdavIt  of  the  printer  thorn  that  tin  sum- 
mona  was  publlahed  one  month,  it  will  not  be 
preaomed  that  it  was  published  tbre&"  Haljn 
T.KeUy.34CaLS91;  Quirey  t.  Porter.  87  Cal. 
462;  HaaUngs  r.  Cunningham,  89  OaL  148. 
These  caara  have  not  been  orerruled  in  re- 
qtect  to  the  aboTO  quotation  tvom  Ebhn  t. 
Kdly.  Estate  of  Newman.  76  GaL  318,  16 
Pae.  887;  Belcher  t.  Ghambera,  68  CaL  685. 
The  following  cases  are  also  gpeclflcaUy  in 
point:  Pet^Ie  t.  Greene,  74  Gal.  400, 16  Pac. 
197 ;  Hyde  v.  Bedding,  74  Gal.  4M,  16  Pac. 
380 ;  People  r.  MnUan,  66  Cal.  896,  4  Pac.  848. 
The  Judgment  purporting  to  annul  the  certlA- 
eate  of  pur^ase  to  Goodhue  being  void,  and 
the  ass^ees  of  Goodhue  having  fully  paid 
both  principal  and  Interest  of  the  purchase 
price  as  early  b&  October  24,  1865,  if  not  a 
year  earlier,  it  follows  that  the  state  had  no 
beneficial  interest  in  the  land  In  1888  when  it 
issued  a  certlflcate  of  purchase  to  the  d^end- 
ant  Maddux,  nor  in  1803,  when  It  Issued  to 
blm  a  patent;  and  consequently  such  patent 
to  Maddux  conveyed  no  title  to  blm. 

After  the  purchase  price  was  fully  paid 
Goodhue  and  bis  assignees,  the  hcdder  of  tbe 
certiflcato  of  purchase  Isaned  to  Um  In  1856 
was  the  owner  of  tbe  land,  the  state  being 
merely  a  naked  trustee  of  the  legal  title,  which 
it  was  and  still  is  bound  to  convey  to  the  equi- 
table owner  on  demand,  and  therefwe  had  no 
power  to  sell  the  land  to  another.  A  vested 
right  to  a  patent  from  the  state  for  public 
land  IB  equivalent  to  a  patent  so  far  as  the 
state  is  concerned.  Stark  t.  Starr,  6  W^. 
402;  Wirth  T.  Branson,  98  U.  S.  118;  Benson 
Mining  A  Smelting  Co.  t.  Alta  Mining  & 
Smelting  Co..  146  U.  S.  482,  12  Sup.  Ct.  877; 
Huff  T.  Etoyle,  93  U.  8.  658;  Pratt  T.  Crane, 
Cal.  638;  McCabe  v.  Goodwin,  106  OaL 
4811^  30  Fhc  941.   That  plaintlff*a  title  was 


BuflOcient  to  support  this  action  against  tbe  de- 
fendanta,  to  quiet  It,  la  clear.  Fennle  v.  Hil- 
dreth,  81  Cal.  130,  22  Pac.  308;  Orr  v.  Stew- 
art, 67  CaL  275,  7  Fac.  693. 

The  only  other  matter  to  be  considered  arises 
from  the  fallowing  additional  facts:  In  Decem- 
bor,  1888,  the  plaintiff,  aa  the  suQOesBor  In  Into^ 
est  to  Peter  Goodhue  and  John  Doe,  who  were 
the  defradanta  In  the  action  to  annul  the  certifi- 
cate of  purchaBe,  moved  the  court  to  set  aside 
Judgment  bi  that  case  purporting  to  annul  the 
certlflcate,  on  the  grounds:  (1)  That  tbe  court 
never  obtained  Jurisdiction  of  tiie  person  of 
the  defendant  John  Doe;  and  (2)  that  tbe  pur- 
chase i^lce  of  the  land  bad  been  fully  paid  be- 
fore the  conmiencement  of  that  action.  The 
superior  court  denied  the  motl(m.  The  plain- 
tiff herein  appealed  from  tbe  order  denying  it, 
and  this  court  affirmed  the  order,  on  tbe 
ground  of  tbe  great  lapse  of  time  between  tbe 
date  of  tbe  Judgment  and  the  making  of  the 
motion  to  Bet  it  aside,  viz.  23  years.  This  court, 
by  Mr.  Jnstks  WoriEs,  said:  "We  know  of  no 
provision  (kC  law  which  can  be  held  to  anUior^ 
Ize  the  vacation  of  a  judgment  on  a  mere  mo- 
tion after  so  long  a  time."  People  t.  Goodhue, 
80  CaL  199,  22  Pac.  66. 

The  revpondenta  contend  Oiat  this  ordw  de- 
uying  plaintiff's  motion  to  set  the  Jndgmoit 
aside,  and  the  afBrmance  of  It  by  thia  court, 
are  condusive  of  the  nUdity  of  the  Judgment 
against  the  merely  collateral  attack  made  up- 
on It  in  this  case.  But  no  question  as  to  the 
validity  or  regularity  of  the  Judgmoit  was  de- 
cided by  this  court  It  was  only  decided  tibat 
the  judgment  could  not  be  reviewed  ra  a  mere 
motion  after  so  long  a  time.  If  tbe  Judgment 
was  void  before  tbe  motion,  neither  the  order 
denying  the  motion  nor  the  affirmance  of  that 
order  by  this  court  Imparted  to  tbe  Judgment 
aay  force  or  validity.  It  has  been  held  that 
the  affirmance  an  appellate  court  of  a  vidd 
judgment  imparts  to  It  no  validity,  and  espe- 
cially if  such  affirmance  is  put  upon  grounds 
not  touching  Ite  vaUdity.  I  think  Mr.  Van 
Fleet.  In  bis  book  "Collateial  Attack"  (section 
10),  correctly  stetes  tbe  law  applicable  to  this 
case,  aa  follows:  "In  wder  to  make  a  Judg- 
ment void  cffllateraUy,  either  a  k«al  or- 
ganization of  the  tribunaL  or  (2)  Jnrisdlctlott 
over  the  subject-matter,  or  (S)  jurisdiction  over 
the  person,  must  be  wanting;  or  (4)  one  or 
mtne  of  these  matters  mut  have  been  loat 
aftor  It  once  existed.  When  dther  of  these  de- 
fects can  be  ahown,  ttie  Judgment  and  all 
rights  and  titles  founded  thereon  are  void,  ^eu 
In  the  hands  of  a  bona  fide  purchaser.  In  such 
cases  the  dignity  of  the  court  is  of  no  con- 
cern. Thus,  where  a  void  Judgment  had  been 
affirmed  on  appeal  1^  the  supreme  court  of 
Texae^  the  court  said:  The  judgment  of  af- 
firmance rendered  by  thia  court  could  not  im- 
part to  it  validity,  but  would  itsdf  be  void  by 
reason  of  tbe  nullity  of  the  judgment  appealed 
from.*  caiambers  v.  Hodges,  23  Tex.  106,  110. 
The  sniHeme  court  of  Mississippi  said  that  the 
affirmance  of  a  vtdd  Judgment  on  appeal,  upon 
grounds  not  toweling  but  overiooking  Its  Inva- 
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Udlty,  did  not  make  It  Talld.  WObod  Mont- 
gomery, 14  Smedefl  &  M.  205,  207.  Wlien  a 
Judgment  la  lacking  In  any  of  tbe  foregoing 
particulars,  It  matters  not  wbethor  It  was  ren- 
dered by  the  highest  or  tbe  lowest  court  In  the 
land;  It  Is  equally  worthless.  No  one  is  bound 
to  obey  it  The  oath  of  all  officers,  executive, 
legislative,  or  judldal,  compels  them  to  disre- 
gard it  A  few  cases  bold  that  want  of  JuriS' 
diction  over  tbe  person  does  not  make  the 
Judgment  of  a  snp^or  court  void  (Gay  t. 
Smith.  38  N.  H.  171, 174;  dlctmn  in  KlmbaU 
T.  Flak,  39  N.  H.  110,  116);  but  th^  are  out 
of  line,  and  wrong  on  [niztclple.'* 

I  think  the  finding  of  the  court  that  defoid- 
ants  owned  the  land  In  qnestlm  Is  not  Justified 
by  the  evidence,  and  that  the  order  and  judg- 
ment appealed  trtm  should  be  reversed,  and 
the  cause  remanded,  for  a  new  trial. 

Weconcm:  HATNBS,  O.;  SEARLS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  fwegoing  <^^on,  the  order  and  Judgment 
appealed  from  are  reversed,  and  a  new  trial 
granted. 


lWCal.«W- 

NIOHOLLB  T.  BBID  et  aL    (No.  lS,4ua) 

(Supreme  Court  of  California.    Nov.  6,  1805.) 

CBRTinoATB  or  Stock— Thasbfeu  of  Title. 

Where  a  firm  contracted  to  sell  and  deliv- 
er at  a  future  day  certain  bank  stovk  standing 
in  thft  name  of  the  individual  mcoibers,  but  before 
tender  both  memberfc  of  the  firm  died,  a  person 
who  BubseqneDtly  became  successor  of  the  firm, 
and  had  tbe  certificates,  unindorsed,  in  bis  pos- 
scsaion,  could  not  make  a  valid  tender  of  the 
same  witiiout  deraigning  title  from  the  original 
holders  thereof. 

CommlBSloners'  detdslon.    Department  L 


Action  by  William  NlehoUg,  Jr.,  against 
Robert  K.  Reid  and  others,  to  recover  the 
price  of  certain  shares  of  stock.  Defendants 
bad  Judgment,  and  plalutlft  appeals.  Affirmed. 


BRITT,  a  Action  to  recover  tbe  contract 
price  of  certain  shares  of  stodc  in  the  Bank  of 
Stockton,  a  corporation,  which  defendants 
agreed  to  purchase  of  W.  &  F.  Nlcholls,  a  co- 
partnership. The  contract  was  in  writing, 
and  bore  date  December  15,  1885.  It  stated 
that  W.  &  P.  NIehoUs  had  that  day  sold  to 
Reld,  Tully,  and  Trahem,  the  defendants, 
"certificate  Nos.  03  and  64,  for  fifty  shares 
each,"  of  said  stock,  for  tbe  sum  of  $3,300, 
to  be  paid  October  1,  18S0,  with  interest; 
that  tbe  vendors  were  to  retain  possession 
and  control  of  the  stock  until  payment  of  the 
agreed  price,  and  then  deliver  the  same  to  the 
purchasers,  who  on  their  part  agreed  to  bey 
It  on  tbe  terms  stated.  Plaintiff  sues  as  as- 
signee oi  the  rights  of  W.  &  P.  Nicbolls  un- 
der said,  contract,  alleging  tender  of  the 


tlfieates  him  to  defoidantB  In  May,  1880, 
their  refusal  to  accept  tbe  same  or  to  pay  the 
purchase  price,  his  continued  readiness  to  de- 
liver, etc.  The  court  found,  among  other  mat- 
ters, that  plaintiff  and  his  alleged  assignors 
were  mv&r  ready  or  able  to  perform  the  con* 
dltlons  on  their  part  of  tiie  said  contract; 
that  no  tender  was  made  to  defendants;  and 
rendered  Judgment  In  defendants  favor.  It 
la  claimed  that  the  evidence  does  not  Justify 
tbe  findings. 

The  record  shows  that  the  two  certificates 
of  Btodc  were  Issued  June  1,  1871.  They 
were  In  the  same  fwm,  om  of  them  setting 
forth  "that  William  NlcboUs,  ot  Placer  coon- 
ty,  is  the  proptletOT  of  fifty  shares  ot  tbe  capl. 
tal  stock  of  the  Bank  of  Stodcton,  which  Is 
trantfffluble  only  on  the  bo<^  of  tbe  bank 
personally,  or  by  attcnney,  upon  tbe  surrmider 
ot  this  certificate";  and  the  other  showing 
that  Philip  Nlchidls  Is  tbe  propriebv  of  SO 
shares,  trawfexable  In  like  manner.  Both 
said  certificates  wwe  In  posseBslon  of  the  firm 
of  W.  &  P.  Meh(dla  on  December  15, 1885,  and 
were  in  i^ntUTs  possesdmi  at  tbe  ^me  of 
tbe  alleged  tendw  to  defendants.  William 
Nicholla,  named  .in  j^ne  of  said  certificates, 
died  In  the  year  1877.  At  that  time  be  and 
tbe  said  Philip  coi^msed  the  firm  of  W.  ft  P. 
IflchollB.  At  the  date  of  the  contract  ot  sale 
the  firm  cciislsted  <tf  said  PblUp  NtctaoUs  and 
John  and  WlUlun  Nlcholls,  tbe  laat  two  being 
sons  of  William  who  died  in  1877.  The  plain- 
tiff, who  IB  the  son  of  said  Philip,  succeeded 
his  father  In  the  firm  In  the  year  188S.  Tbe 
firm  name  has  never  been  changed. 

Except  the  mere  fact  of  possesslmi  of  said 
certificates,  there  la  no  evidence  that  the  title 
of  the  deceased  William  Nlcholls  In  the  sto<^ 
standing  In  his  name  evw  passed  to  any  ot  tbe 
said  successive  Aims,  or  to  the  plaintiff.  The 
certificate  was  produced  at  the  trial,  but  bore 
no  IndoFsem^t  whatever,  and  was  unacc<Hn- 
panled  by  other  evidence  ot  transfer.  PosBes. 
sion  only  ot  the  certificate  was  Insufficient  to 
establish  transmls^n  of  title  therein  from 
William  Nicb(^,  deceased,  hla  representa- 
tives or  heirs.  See  Boriand  v.  Bank,  99  Cal. 
04,  33  Pac.  737.  On  the  facts  appearing,  bad 
the  certificate  been  presented  by  plaintiff  or 
by  W.  &  P.  Nlcholls  for  transfer  on  tbe  books 
of  the  bank,  it  would  have  beoi  the  duty  of 
the  latter  to  refuse  to  make  such  transfer. 
Taftt  T.  Railroad  Co.,  84  Cal.  131,  24  Pac.  430; 
Quay  V.  Railroad  Co.,  82  Cal.  1,  23  Pac.  92S. 
Regarding  a  contract  not  essentially  different 
from  that  exhibited  here,  and  under  a  statute 
quite  similar,  as  concerns  its  Influence  on  the 
(lueatlon  in  hand,  to  section  3:^4,  Civ.  Code, 
the  court  of  exchequer  held  that  "the  true 
meaning  of  the  contract  is  that  the  party  Is 
to  convey  and  deliver  certificates  showing,  ei- 
ther on  the  face  of  thorn,  or  from  the  indorse- 
ments, that  the  title  is  In  the  person  convey- 
ing," and  that  possession  of  the  c^lflcate 
was  not  of  itself  evidence  of  the  right  of  the 
party  producing  It  to  convey  the  shares. 
Hare  T.  Waring,  3  Mees.  ^  W.  862.  WbiW 
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we  may  concede  tbat  the  title  could  have  heen 
deralgned  otherwise  than  by  indorsemeut  of 
the  certificate,  we  fall  to  find  evidence  of  Its 
deraUrnnient  to  plaintiff  or  his  firm  In  any 
manner.  The  tender  made  by  plaintiff  was 
therefore  InetTectual  (Civ.  Code,  {  1405).  and 
the  findings  of  the  court  were  right  It  Is, 
of  course,  immaterial  to  Investigate  the  title 
to  the  other  certificate,— issued  to  Philip  Nich- 
oIlB,~though  it  also  is  in  doubt,  for  defend- 
ants could  not  be  required  to  accept  one 
without  the  other.  Polhemns  v.  Helman.  45 
GaL  573.  The  Judgment  and  order  should  be 
affirmed. 

We  concur:   YANCLIEIF.  a;  SEABLS,  C. 

PER  CURIAM.  For  the  reascms  given  in 
the  foregoing  opinion  tlie  judgment  and  order 
are  affirmed. 


no  CaL  8 

In  re  FIFE.    (Cr.  90.) 
(Siqireme  Court  of  California.   Nov.  7,  1S05.) 
Habbas  Corpds— JuaT  Tbiai.— Rbvibw, 

1.  The  refnsal  of  the  court  to  grant  a  Jury 
trial  on  a  nosecation  for  a  misdemeanor  cannot 
be  reviewed  on  habeas  corpna. 

2.  The  legislatnre  not  having  ^ovided  for 
Bammary  proceedings  witboat  a  Juiy  in  proseca- 
tions  for  vagrancy,  a  jury  trial,  when  demanded, 
cannot  be  refused. 

In  banlE. 

Jeanne  Fife  was  convicted  of  vagrancy, 
and  sues  oat  a  writ  ot  habeas  corpus.  Dis- 
missed. 


McFARIjAND,  J.  This  Is  a  petition  for  a 
writ  of  ha1>eas  corpus.  The  petitioner  shows 
that  she  was  convicted  in  the  police  court 
of  the  city  of  Los  Angeles  of  the  offense  of 
vagrancy;  that  she  appealed  to  the  superior 
court  of  the  county  of  Los  Angeles,  where 
the  judgment  of  the  police  court  was  affirm- 
ed; and  tbat  she  did  not  waive  a  jury  in 
the  said  police  court,  and  expressly  made  a 
demand  In  the  superior  court  for  a  Jury,  and 
said  demand  was  refused.  Her  contention 
is  that,  having  t>een  tried  and  convicted  un- 
der these  circumstances,  without  the  Inter- 
vention of  a  jury,  her  Imprisonment  is  Ille- 
gal, and  that  she  should  be  restored  to  her 
liberty  upon  habeas  corpus.  In  the  recent 
case  of  Ex  parte  Wong  You  Ting,  106  Cal. 
290,  39  Pac.  627,  we  took  occasion  to  Inquire 
somewhat  fully  into  the  right  of  a  Jury  trial 
in  criminal  cases;  and  our  conclusion  there 
was  tbat  the  legislature  might  provide  for 
summary  proceedings  without  a  jury  in 
cases  of  such  petty  offenses  as  were  thus 
provided  for  in  certain  early  English  stat- 
utes and  In  cases  which  are  IntrlnsicaHy  of 
a  similar  nature  and  degree  as  those  men- 
tioned In  said  statutes.  Vagrancy  is,  we 
think,  one  of  those  offenses,  and  the  leglslar 


tnre  mi^t  provide  by  a  general  law  for  the 
Bummary  trial  without  a  jury  of  persons 
charged  with  said  offense;   but  we  agree 
with  the  superior  court  of  Los  Angeles  conn- . 
ty  sitting  In  bank,  whose  learned  opinion  on 
the  subject  was  presented  to  us  at  the  argu- 
ment here,  that  there  Is  no  valid  statutory 
provision  for  such  a  trial  without  a  Jury. 
Conceding,  however,  tbat  the  denial  of  a  Jury 
in  such  a  case  would  be  error,  for  which  the 
judgment  should,  on  appeal,  be  reversed  by 
the  superior  court,  still  the  point  is  urged 
here  that  such  denial  does  not  raise  a  ques- 
tion of  Jurisdiction  which  can  be  considered 
on  habeas  corpus.  The  learned  Judges  of  the 
superior  court,  in  their  opinion  above  no- 
ticed, seemed  to  sssume,  and  perhaps  quite 
naturally,  that  this  court,  in  Taylor  v.  Reyn- 
olds, 92  Cal.  573,  'JS  Pac.  688,  and  Kx  parte 
Wong  Xou  Ting,  106  Cal.  296,  39  Pac.  627, 
had  decided  that  the  question  here  involved 
could  be  determined  on  halieas  corpus.  But 
in  those  cases  the  question  was  not  raised, 
and  was  not  In  any  manner  considered.  In 
Taylor  v.  Reynolds  the  court.  In  its  opinion, 
says:  "The  answer  admits  ail  the  facts  al- 
leged, and  waives  all  objections  that  might 
be  made  to  the  writ,  to  the  end  that  the 
questions  sought  to  be  raised  may  be  decid- 
ed upon  their  merits;"  and  in  the  Wong  You 
Ting  Case  we  said:  "The  only  question  t>e- 
fore  UB  necessary  to  be  decided  Is  whether  or 
not  appellant  was  ^titled  to  a  Jury  trial. 
*  *  •>  The  point  that  the  refusal  of  a  jury 
can  be  reviewed  only  on  appeal  is  not 
made."    In  the  case  at  bar,  however,  the 
point  is  expressly  made  and  insisted  on,  and 
cannot  be  evaded.    Upon  a  thorough  exam- 
ination of  the  question,  we  are  forced  to  the 
conclusion  that  either  in  civil  or  criminal 
cases  the  denial  of  a  trial  by  Jury  Is  merely 
error  to  be  corrected  on  appeal,  and  does  not 
go  to  the  Jurisdiction  of  the  court,  so  that  it 
may  be  Inquired  into  on  habeas  corpus,  ex- 
cept In  those  cases  where  a  jury  cannot  be 
waived  and  therefore  is  a  necessary  constitu- 
ent part  of  the  court.    A  Jury  may  be  waiv- 
ed In  any  civil  case,  and  It  is  not  contended 
I  by  any  one  that  the  refusal  of  a  demand  for 
a  Jury  In  a  civil  case  affects  the  Jurisdiction, 
or  is  anything  more  than  error;  and  as  a 
jury  may,  under  the  constitution,  be  waived 
"in  all  criminal  cases  not  amounting  to  a  fel- 
ony," a  jury  Is  not  a  necessary  constituent 
part  of  a  court  for  the  trial  of  a  misde- 
meanor, and  the  refusal  of  the  court  to  allow 
a  Jury  on  such  a  trial  is  mere  error.  This 
principle  will  be  found  to  be  established  by 
the  general  authorities,  but  as  It  has  been 
definitely  declared  by  decisions  of  this  court 
we  need  look  no  further.    Kx  parte  Miller, 
82  Cal.  454,  22  Pac.  1113,  is  determinative  of 
the  point.  That  was  habeas  corpus,  and  the 
petitioner  demanded  his  discharge  upon  the 
ground  that  he  had  been  denied  a  Jury  trial 
in  the  Justice's  court  in  which  he  was  con- 
victed; but  this  court  sltUng  in  bank  re- 
manded the  petitioner,  and  said:  '*Tta«  o£- 
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fense  charged  was  not  a  felony,  and  a  Jury 
might  have  been  waived.  The  return  of  the 
officer  to  the  alternative  writ  shows  a  valid 
commitment  by  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  party.  If 
a  jury  trial  was  denied.  It  was  mere  error 
which  could  not  be  reached  by  a  writ  of 
habeas  corpus," — citing  authorities.  In  Pow- 
elson  T.  -Lockwood,  82  Cal.  613,  23  Pac.  143, 
there  was  an  application  for  a  writ  of  pro- 
hibition to  restrain  a  justice  of  the  peace 
from  trying  the  petitioner  on  a  charge  of 
vagrancy  without  a  jury,  which  raised  the 
precise  point  decided  In  Ex  parte  Miller. 
The  court  said:  "I  think  the  court  properly 
sustained  the  opposition  to  the  writ  on  the 
first  ground  above  stated,  and  for  the  rea- 
sons that  the  justice's  court  had  jurisdiction 
of  the  subject-matter— the  misdemeanor 
charged— and  of  the  parties;  that  in  denying 
a  jury  trial,  even  if  appellant  was  entitled 
to  ijt,  and  in  trying  or  In  proposing  to  try 
the  case  without  a  jury,  the  justice's  court 
did  not  exceed  or  propose  to  exceed  Its  juris- 
diction; and  that,  even  If  this  action  or  pro- 
posed action  of  the  justice's  court  was  erro- 
neous, it  was  so  only  as  to  the  mode  of  pro- 
cedure In  an  action  of  which  that  court  had 
jurisdiction."  Upon  the  fo.regolng  authori- 
ties we  hold  that  the  denial  by  the  lower 
court  of  petttioner's  demand  for  a  jury  was 
only  error,  and  does  not  go  to  the  question 
of  Jurisdiction,  and  therefore  cannot  be  re- 
viewed  In  the  proceeding  of  habeas  corpus. 
The  petitioner  is  remanded,  and  the  writ  dla- 
missed. 

We  concur:  BEATTY,  C.  J.;  HENSHAW. 
J.;  GAROUTTE,  J.;  HARRISON,  J.;  VAN 
FLEET,  J.;  TEMPLE,  J. 
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WITTENBROCK  t.  CASS  et  al.  (ALEX- 
ANDER et  ttU  Interveneis.    No.  18,331). 

fSuoreme  Court  of  California.    Nov.  7,  1895.) 

TnrsTS  is  Rkaltt— Parol  Evidence — Eschow — 
Validitt, 

1.  An  agroemeut  whereby  defendant's  moth- 
er was  to  couvey  certain  land,  purchased  with  her 
money,  to  defendant,  said  conveyance  to  take 

cffoct  on  her  dc-ath,  in  consideration  that  he  would 
uay  tuxes  thereon,  and  support  lier  during  her 
life.  ia. within  Civ.  Coiie,  §  852,  requiring  trusts 
in  realty  to  be  in  w.iting. 

2.  It  may  be  shown  by  parol  that  plaintiff, 
at  the  tinio  bp  advanced  money  on  land  to  de- 
fendant's mother,  knew  tliat  a.  deed  thereof  had 
been  executed  to  defendant,  and  delivered  in 
escrow  to  take  effect  on  the  grantor's  death,  and 
rrlat  the  conMideiation  therefor  was  the  payment 
by  defendant  of  taxes  on  said  property  and  the 
BUDPOrt  of  the  grantor  during  her  life. 

3.  A  deed  to  a  child  of  the  grantor,  delivered 
in  escrow,  with  instructions  to  hold  the  same 
without  recording  it  until  the  death  of  the  gran- 
tor, who  thereby  parted  with  all  control  over  it, 
is  valid,  and  operates  to  immediately  vest  title  in 
the  Krantee  Bubje<:t  to  the  Krantnr'a  life  teuanev. 
Bury  V.  luung.  33  Pac.  338,  08  Cal.  UG,  fol- 
lowed. 


Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Sacramento 
county;  Matt.  F.  Johnson,  Judge. 

Action  by  George  F.  Wlttenbroct  against 
William  H.  Cass,  administrator,  and  others, 
to  foreclose  a  mortgage.  D.  E.  Alexander  and 
others  Intervened.  From  a  judgment  of  fore- 
closure and  an  order  denying  a  motion  for  S 
new  trial,  defendants  appeaL  Reversed. 

Johnson,  Johnson  &  Johnson,  for  appellants. 

HoU  &  Dunn,  for  respondent 

BELCHER,  C.  On  March  7,  1892,  Maria 
Louisa  Cass  borrowed  of  the  plaintiff  ¥2,00li 
for  which  she  executed  to  him  her  promissory 
note,  and  a  mortgage  to  secure  payment  ofi 
the  same  on  certain  real  property  In  the  city 
of  Sacramento.  Mrs.  Cass  died  In  May,  1S92„ 
and  thereafter  the  defendant  William  H. 
Cass  was  duly  appointed  administrator  of  her 
estate.  In  March,  1893,  plaintiff  commenced 
this  action  to  foreclose  his  said  mortgage, 
making  William  H.  Cass,  as  administrator  and 
individually,  a  party  defendant.  The  ctisa 
was  tried,  and  judgment  of  foreclosure  ren- 
dered as  prayed  for,  from  which,  and  from  au 
order  denying  his  motion  for  a  new  trial,  the 
defendant  appeals. 

The  defendant  answered  the  complaint,  and 
theu,  by  way  of  cross  complaint,  set  up,  ia 
substance,  the  following  facts;  That  Maria 
Louisa  Cass  was  the  mother  of  defendant, 
and  in  October,  1SS2,  was  72  years  of  age,  lu- 
Qrm  in  body,  without  a  home,  and  greatly  la 
need  of  care  and  attention.  That  she  had 
about  $3,700  In  money,  and  no  other  property. 
That  then  and  there  it  was  agreed  between 
lier  and  defendant  that  she  should  purchasa 
in  her  own  name,  and  with  her  own  means,  a 
certain  lot  in  the  city  of  Sacramento,  and 
erect  a  dwelling  house  thereon  sufficient  to 
accommodate  her  and  defendant  and  his  fam* 
lly,  and  that,  after  the  house  should  be  con- 
structed, she  and  he,  with  his  family,  shou'-d 
move  into  the  same,  and  thenceforth  live  to- 
gether. That  be  should  pay  the  taxes  and  in- 
surance upon  the  property,  and  keep  the 
house  in  good  repair,  and  should  fturulsh  her 
with  all  necessary  care  and  with  board  snd 
lodging,  and  attend  her  in  sickness  and  In 
health  during  her  natiiral  life;  and  that  in 
return  therefor  she  should  execute  to  him  a 
deed  of  the  premises,  which  should  be  held  ia 
escrow  until  her  death,  and  should  also  make 
a  will  devising  to  hira  all  her  property  and  es* 
tate,  and  that  she  would  not  in  any  mannei* 
sell,  transfer,  mortgage,  or  incumber  the  said 
property.  That  In  pursimnce  of  the  afw^ 
said  agreement  Mrs.  Cass  purchased  the  sail) 
lot,  and  erected  a  dwelling  house  thereon  at 
an  expense  to  her  of  between  $1,900  and  $2,« 
000,  and  she  and  defendant,  with  his  family, 
moved  Into  the  said  house  and  took  up  their 
residence  there  about  February  1,  ISSl,  and 
defendant  and  his  family  have  ever  since  re- 
sided in  said  house.  That  defendant  has  iu 
all  respects  fulfilled  said  agreement  on  his 
part,  and  has  expended  In  the  paTment  of 
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taxes,  InaidiBiice.  and  repates  upon  said  preu* 
laes  the  suiu  of  $750  and  upwards.  That  Mra. 
Cass,  In  parsuance  of  the  said  agreement, 
made  her  will,  derlsln^  and  bequrathing  to 
defendant  all  of  her  property  and  estate,  and 
also  executed  to  defendant  a  deed  of  the  said 
real  property,  which  deed,  together  with  said 
will,  was  left  In  escrow  with  mie  Richmond 
Davis  of  Sacramento.  That  in  1,880  Mrs.  Can 
represented  to  defendant  that  abe  had  ex- 
pended all  her  money  ronaining  after,  the  pur- 
chase of  the  said  lot  and  the  constmctlon  of 
the  said  house,  and  that  she  needed  more 
money  for  present  use.  She  requested  him  to 
advance  her  money  from  time  to  time,  and  he, 
on  her  representation  that  she  had  executed 
a  deed  of  the  property  to  him,  and  placed  the 
same  with  said  Richmond  Davis,  advanced 
to  her  about  $275.  That  In  March,  1802.  Mrs. 
Qass,  being  then  feeble  In  mind  and  body, 
executed  to  the  plalntlir  the  mortgage  set  out 
in  the  complaint.  In  vi<^tlon  of  htf  agree- 
ment with  defendant,  and  without  his  knowl- 
edge or  consent;  and  prior  to  the  execution 
thereof  the  plaintiff  had  full  and  complete  no- 
tice of  the  facts  set  forth  In  this  cross  com- 
plaint At  the  trial,  defendant  offered  to 
prove  all  the  facts  set  up  In  his  cross  com- 
plaint, and.  It  appearing  that  the  alleged 
agreement  between  defendant  and  his  mother 
was  not  in  writing,  all  of  the  offered  evidence 
was  objected  to  as  Irrelevant,  immaterial,  and 
incompetent,  and  excluded  by  the  court,  the 
plaintiff  reserving  exceptions. 

1.  Appellant  contends  that  the  court  erred 
in  excluding  his  offered  evidence  as  to  the 
verbal  agreement,  etc.,  between  himself  and 
his  mother,  because.  If  tbe  facts  alleged  were 
true,  a  constructive  trust  was  created  in  his 
favor,  which  was  superior  to  any  rights  in  the 
property  acquired  by  respondent;  citing  Bri- 
son  T.  Brison,  75  Cal.  625,  17  Pac.  68»,  and 
other  cases.  We  do  not  tlilnk  this  contention 
can  be  sustained.  It  is  true  that  a  construct- 
ive trust  arises  by  operation  of  law,  and  is 
expressly  excepted  from  the  rule  that  a  trust 
In  realty  can  only  be  created  by  an  instni' 
ment  In  writing  (Civ.  Code,  S  852);  and  when- 
ever one  person  acquires  from  another  the 
title  to  real  property  by  fraud,  actual  or  con- 
stmctive,  practiced  upon  that  other,  a  con- 
structive tmst  is  created,  which  a  court  of 
equity  will  fasten  upon  the  tide  in  his  hands. 
Hayne  t.  Hermann,  97  CaL  258.  S2  Pac.  171. 
This,  however.  Is  not  such  a  case  as  that  sup- 
posed. Mrs.  Cass  did  not  acquire  the  title 
to  the  property  In  question  from  ber  son,  nor 
with  his  money.  She  bought  the  property 
and  paid  for  it  with  her  own  money,  and 
simply  agreed  with  him  that  he  and  bis  fam- 
ily should  Uve  with  her  on  tbe  premises,  and 
should  have  the  title  thereto  after  her  death, 
provided  he  would  pay  tbe  taxes  and  Insur- 
ance on  the  propnty,  and  keep  tbe  boQse  la 
good  re^r,  and  would  furnish  her  with  all 
necessary  care  and  with  t>oard  and  lodging 
during  her  life.  All  of  these  conditions  were 
performed,  bat  that  fact  does  not,  in  oar 


opinion,  bring  tbe  case  within  the  role  de- 
clared in  any  of  the  cases  cited. 

2.  Appellant  further  contends  that  the  court 
erred  In  excluding  the  evidence  offered  to 
show  that  Mrs.  Cass  executed  to  him  a  deed  of 
the  said  property,  and  placed  It  In  the  hands 
of  one  Davis  as  a  depositary,  to  be  delivered 
after  her  death,  and  also  to  show  that  re- 
spondent had  notice  of  the  execution  and  de- 
posit of  the  deed  at  tbe  time  he  received  his 
mortgage.  Tlils  contention  must  be  sustain- 
ed. If  the  deed  was  executed  and  left  with 
Davis,  and  respondent  had  notice  thereof,  as 
claimed,  then  It  was  immaterial  whether  the 
prior  agreement  between  the  parties  was 
verbal  or  written,  and  parol  evidence  to  prove 
all  the  facts  was  admissible.  Tbe  case  of 
Bury  V.  Young,  98  Cal.  446,  33  Pac.  338,  is  In 
many  respects  very  similar  to  this.  In  that 
case  the  authoritlte  were  quite  fully  reviewed, 
and  it  was  held  that  the  delivery  of  a  deed 
by  the  grantor  to  a  third  party  for  the  chil- 
dren of  tbe  grantor,  with  Inetrudtlon  to  such 
third  party  to  bold  tbe  deed  for  them,  without 
recording  it,  until  after  the  grantor's  death, 
and  thereupon  to  deliver  It  to  them,  tbe  gran- 
tor parting  with  all  dominion  over  the  deed, 
and  reserving  no  right  to  recall  It  or  to  alter 
its  provisions,  or  tv  have  ot  enjoy  any  other 
or  further  Interest  In  the  premises  than  to 
hold  the  use  thereof  until  his  death,  consti- 
tutes a  valid  delivery  of  the  deed,  which  vests 
the  title  immediately  in  the  grantee,  qualified 
only  by  a  life  tenancy  In  the  grantor,  and  the 
depositary  becomes  the  trustee  of  the  gran- 
tee. It  was  further  held  that  the  essential 
requisite  to  the  validity  of  a  deed  transferred 
under  such  circumstances  is  that,  when  pla- 
ced In  the  hands  of  a  third  party.  It  has 
passed  beyond  the  control  of  the  grantor  for 
alt  time,  and  that  that  question  Is  deter- 
mined by  the  grantor's  Intention  in  the  mat- 
ter, and  is  a  question  of  fact  to  be  solved  by 
the  light  of  all  the  circumstances  surrounding 
the  transaction.  It  is  not  necessary  to  notice 
the  claims  of  the  Interveners.  Upon  the  au- 
thority of  Bury  v.  Young,  supra,  tbe  Judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    BBITT.  a;  8EARLS,  O. 

PKR  CimiAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or^ 
der  are  reversed,  and  the  cause  remanded  tot 
a  new  trial. 

McFARIvAND,  J.  I  concur,  on  tbe  author- 
ity of  Bury  v.  Young,  which  must  now  be  tak- 
en as  final  on  the  subject. 


112  Cal.  369 

EPPINGBR  et  al.  t.  SCOTT.  (No.  18,429.)i 
fSunreme  Court  of  California.    Xov.  7,  1895.) 
FstUDULEST  Salb  —  Evidence  —  VesroB's  Deo- 

LAHATlONg— H*1tMLEft9  BrROR. 

1.  A  teJegrnph  message  thrpRteninK  suit  If 
tbe  addressee  did  not  pay  sn  overdae  note  is  not 

1  Rehearing  granted. 
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admlsdUe  to  show  the  addrenee's  tea.nA  In  trans- 
f erring  proper^  on  the  day  aftn  the  date  of  said 
messiuK,  in  the  absence  of  proof  that  the  meesafje 

was  ever  received,  or  at  least  delivered  to  a  tel- 
esraoh  company  foi  traDBtnissioD. 

2.  A  declaration  by  the  vendor,  after  an  al- 
lesed  fraudulent  sale,  that  the  goods  were  bdng 
removed  because  he  feared  that  eome  one  would 
atop  the  removal,  is  not  admissible  to  impeach  the 
Bale,  as  against  the  vendee,  the  lattK  having  no 
knowledge  thereof. 

3.  The  admission  of  testimony  not  bearing 
on  the  issue,  and  not  otherwise  prejudidal,  is 
harmlesB  error. 

CommisslfHiers'  dedaion.  Department  2. 
Appeal  from  superior  court,  Fresno  county; 
M.  K.  Harr,  ludge. 

Action  hr  J.  Bppfnger  and  others  against 
Jay  ^•ott  to  recover  poasesslon  of  certain 
personal  property.  Defendant  liad  Judgment, 
and  plaintiffs  appeal.  Reversed. 

Terry  &  Williams  and  H,  G,  W.  Dinkel- 
spiei,  for  appellants.  Geoi^e  B.  Church,  for 
respondait 

BRUT,  0.  Plaintiffs  brought  this  action 
against  defendant,  who  la  the  sheriff  of 
Fresno  county,  to  recover  possesalon  of  a 
quantity  of  trays  and  sweat  boxes  used  In 
the  curing  of  raisins.  It  is  alleged  in  the 
complaint  that  plaintiffs  own  the  property, 
and  that  defendant  took  the  same  from  their 
possession.  Defendant  by  bis  answer  denied 
plaintiffs'  ownership  and  possession;  alleged 
that  he  seized  the  goods  under  a  writ  of  exe- 
cution upon  a  Judgment  recovered  by  one 
Fon  Kee  against  one  Vleu,  that  Vieu  was  the 
owner  and  in  possession  thereof  at  the  time 
of  such  seizure,  that  plalntlfTs  took  the  goods 
from  him  (defendant)  at  the  commencement 
of  this  action;  and  prayed  a  return  of  the 
same.  The  plaintiffs  claim  under  a  bill  of 
sale  made  to  them  of  the  property  by  said 
Vleu  on  April  6,  1893.  The  levy  by  defend- 
ant was  In  November,  1893.  The  defense  is 
that  the  sale  was  void  because  of  construc- 
tive fraud,  in  that  it  was  not  accompanied 
by  an  Immediate  delivery,  and  followed  by 
actual  and  continued  change  of  possession,  of 
the  cliattels,  and  also  because  of  actual  fraud, 
in  that  the  sale  was  designed  to  binder  and 
delay  the  creditors  of  said  Vieu,— especially 
said  Fon  Kee.  A  Jury  trial  was  had,  result- 
ing in  a  verdict  and  Judgment  for  defendant. 

Assuming  that  evidence  to  show  the  sale 
to  be  fraudulent  In  fact  was  admissible  un- 
der the  issues,  then  it  was  relevant  to  prove 
that  Vleu,  the  vendor,  entertained  the  fraud- 
ulent Intent  to  hinder  and  delay  his  creditors. 
Landecker  v.  Hougbtaling,  7  CaL  391.  Ac- 
cordingly, Mr,  Spencer,  a  bank  teller,  testi- 
fied fbat  he  prepared  and  sent  for  Fon 
Keo  a  telegram  as  follows:  "April  6,  1893. 
N.  Vieu,  Dixon,  Cal.:  Your  note  Is  past  due. 
You  no  pay  immediately,  I  commence  suit. 
Fon  Kee."  On  this  statement  the  paper  pur- 
porting to  contain  the  written  message  was 
read  in  evidence  over  plaintiffs'  objection,  de- 
fendant undertaking  to  prove  that  Vieu  re- 
ceived It;  but  no  swA  jvoof  was  made.  We 


think  tbe  testimony  did  not  show  the  paper  to 
be  competent.  Its  object  no  doubt  was  to 
show  that  Vieu  was  Impelled  by  this  threat 
when  be  transferred  the  goods  to  plaintiffs. 
It  was  therefore  oecessary  to  raise  a  pre* 
sumption  that  the  message  reached  uim, 
and  the  testimony  did  not  proceed  that  far. 
Where  the  message  was  sent,  or  by  what 
means,  does  not  appear.  It  should  have  been 
shown  at  least  that  it  was  delivered  to  some 
telegraph  company  or  agency  for  transmis- 
sion. 1  Oreenl.  Ev.  (15th  Ed.)  |  40,  note; 
Steamship  Co.  v.  Otis.  100  N.  Y.  446,  3  N.  E. 
485. 

Immediately  after  the  execution  of  the  bill 
of  sale  the  plalntlfl^  began  the  removal  of  the 
trays  and  boxes  from  Vieu's  ranch,  where 
they  then  were,  to  a  neighboring  ranclL  Viea 
did  not  participate  In  this  work.  As  be- 
tween him  and  the  pl&intlffs, — his  vendees,— 
it  aii^ears  that  the  sale  was  complete  upon 
the  delivery  of  the  instrument  evidencing  the 
transfer.  One  Ah  Loo  testified  in  effect  that 
Vieu  told  him  the  goods  were  removed  be- 
cause he  (Vieu)  was  afraid  somebody  would 
stop  the  removal,— prevent  any  transfer. 
This  declaration,  so  far  as  can  be  gathered 
from  the  statements  of  the  witness,  occurred 
after  the  removal  of  the  trays,  etc.,  had  been 
completed,  and  was  certainly  subsequent  to 
the  delivery  of  the  bill  of  sale.  It  Is  not 
claimed  ttiat  plalntitb  beard  or  had  knowl- 
edge of  it  Its  admission  in  evidence  was 
therefore  erroneous.  Jones  v.  Morse,  36  Cal. 
205;  Walden  t.  Purvis,  73  Cal.  618. 15  Pat' 
91. 

As  to  the  testimony  of  the  witness  Marie 
Scbleyer  that  she,  at  VIen's  request,  made 
out  a  statement  for  Fon  Kee  'to  show  bow 
much  money  had  been  taken  In,"  we  foil  to 
see  how  plaintiffs  could  have  been  Injured 
by  its  admission,  though  we  also  fail  to  per- 
ceive its  pertinency.  When  or  where,  or  by 
or  for  whom,  the  money  was  taken,  or  how 
the  statement  bore  on  the  Issues,  is  not  dis- 
closed. 

The  errors  noted  may  have  been  of  not 
much  consequence;  but  tbe  evidence,  as  pre- 
sented In  the  record,  tending  to  show  fraud, 
whether  actual  or  constructive,  was  at  best 
Inconclusive,  and  tbe  jury  may  have  accorded 
controlling  weight  to  the  evidence  erroneous- 
ly admitted.  The  judgmait  and  order  should 
be  reversed. 

We  concur:  HAYNES,  C;  VAN  GLIBF,  a 

FEB  CUBIAM.  For  the  reasons  givoi  in 
the  foregoing  opinion  the  judgment  and  order 
are  reversed. 


119  Cal.  U 

FRENCH  T.  McCarthy.    (No.  15;551.) 
fSnoreme  Court  of  California.    Nov.  9,  1895.) 
Appeal — Servics  op  Noticb. 
Where  it  docs  not  am>ear  from  the  judg- 
ment roll  that  respondent's  codefendant  answer 
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ed  tiie  comolatnt  below,  and  the  judgment  uh 
Dealed  from  contains  no  reference  to  such  cooe- 
fendant,  reevondeat's  motion  to  dismisa  the  ap- 
nea! for  failure  of  the  appellant  to  aerre  his  oo- 
•iafendant  with  notice  thereof  will  be  denied. 

Department  1.  Appeal  from  sapeclw  court, 
ctty  and  county  at  San  Fxandaco;  D.  J.  Mar- 
I^,  Judgei 

Action  by  one  KcGarthy  against  one  French 
and  one  Joost  There  was  Judgment  for  de- 
fmdanti,  from  which  plamtifl  appeals.  The 
ease  appears  on  a  motion  lay  defendant  Froich 
to  dismiss  the  appeaL  Denied. 

O'Byme  &  Pelxotto,  for  appellant  Ohlcker- 
Ing,  Thomas  &  Gregory,  tor  respondent 


PER  CURIAM,  The  respondent  has  moved 
to  dismiss  the  appeal  for  failure  of  the  appel- 
lant to  serve  his  codefendant  Joost  with  the 
notice  of  appeal.  The  action  was  brought 
against  the  appellant  and  Joost  upon  a  con- 
tract of  guaranty,  executed  by  them  to  the 
plaintiff,  and  was  tried  solely  upon  the  Issues 
presented  by  the  answer  <^  the  appellxmt  It 
does  not  appear  from  the  judgment  roU  that 
Joost  has  answered  the  complaint  and  the 
Judgm^t  appealed  from  Is  against  the  appel- 
lant alone,  and  contains  no  reference  to  Joost 
A  reversal  of  this  judgment  would  therefore 
hare  no  ^ect  upon  the  rights  tA  Joost,  as 
there  has  been  no  trial  or  determination  of  the 
plaintiff's  claim  against  him,  oi  of  his  defense 
thereta   The  motion  is  denied. 


m  Cal.  H3 

EMMONS  T.  BABTOX.    (No.  18,384.) 
(Supreme  Coatt  of  OalifonilB.    Nov.  7,  1885.) 

PBICDCLBMT  CoHVSTASCE— ACTIOK  TO  Sbt  Abidb 
—After  Death  of  Gkaktor  —  Partt  Plaim- 
TiPP— pRiviLBoan  CoMMu.'JiOATioss  —  Declaba- 

1.  Where  an  assignor  of  a  claim  might  have 
sned  to  set  aside  as  fraudulent  a  conveyance  by 
the  debtor,  the  aesignee  may  do  bo. 

2.  Code  Civ.  Proc.  »  1S89.  1590,  providing 
that  where  decedent  made  a  fraudulent  convey- 
ance, and  there  is  a  defl4jency  of  assets,  the  ex- 
ecntors  mast  commence  action  to  recover  it  for 
the  benefit  of  the  creditors,  do  not  exclnde  a  cred- 
itor from  bringing  such  action  where  the  esecu- 
tot  is  the  grantee. 

3.  Where  a  fraudulent  conveyance  by  a  de- 
cedent is  set  aside,  any  surplus  therefrom  after 
satis&ing  the  claims  of  decedent's  creditors  goes 
to  the  grantee. 

4.  in  an  action  against  a  wife  to  set  aside 
a  fraudulent  conveyance  from  her  deceased  has- 
band  ahe  cannot  be  compelled  to  testify  aa  to 
what  decedent  told  her  at  the  time  of  the  convey- 
ance as  to  his  purpose  In  makine  it;  Code  Civ. 
Proc.  S  1881,  providing  that  a  husband  cannot 
be  examined  against  lus  wife  without  her  con- 
sent and  that  neither  husband  nor  wife,  during 
marriBKe  or  afterwards,  can  be.  without  the  con- 
sent of  the  other,  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  marriage. 

5.  Declarations  of  a  grantor  of  laud,  being 
admissible  against  the  grantee  only  when  made 
"wiiile  holding  the  title"  (Code  CHv,  ppoe.  §  1849), 
are  not  admissible  when  made  after  the  grant, 
though  the  grantor  be  still  in  possession  of  the 
property.  — 

Deportment  2, 


Action  by  CoUIs  H.  Emmons  against  Blla' 
O.  Barton.  Judgment  for  plaintiff.  Defmd- 
ant  appeals.  Berersed. 


McFARIiAND,  J.  The  plaintiff  Is  the  as- 
signee of  several  money  demands  against 
the  estate  of  Robert  Barton,  deceased,  which 
had  been  presented  to  the  executrix  of  said 
estate  and  allowed  as  valid  claims.  The  de- 
fendant ^lla  Barton,  is  the  surviving 
widow  of  said  BartMi,  deceased,  and  also 
executrix  of  his  will.  During  the  lifetime 
of  said  deceased,  on  July  1,  1890,  he  by 
deed  conveyed  to  defendant  then  his  wife, 
certain  real  property,  being  certain  lots  In 
the  cl^  of  Fresno.  It  la  averred  in  the 
complaint  that  said  conveyance  was  withoat 
consideration,  and  tor  the  purpose  of  hinder- 
ing and  defrauding  the  creditors  of  said  Rob- 
ert Barton;  and  that  the  assets  of  sold  es- 
tate, other  than  the  real  property  described 
in  said  deed,  are  insufficient  to  pay  the  said 
claims  assigned  to  plaintiff  as  aforesaid. 
The  prayer  of  the  complaint  Is  that  sal^ 
deed  be  declared  fraudulent  and  void  as 
against  plaintiff,  and  that  the  prop^ty  there- 
in described  be  added  to  the  assets  of  the 
estate,  to  be  applied  in  due  course  to  the 
discharge  of  plaintiff's  said  claims.  The 
court  found  for  plaintiff  on  nearly  all  Issues, 
and  entered  Judgment  In  accordance  with  his 
prayer.  Defendant  i^tpeals  from  the  jndg^ 
ment,  and  from  an  order  denylnff  her  motion 
for  a  new  trial. 

A  demurrer  to  the  complaint  was  over- 
ruled, and  appellant  attacks  the  complaint 
upon  two  grounds  which  present  debatable 
questions.  It  Is  contended  that  respondent 
cannot  maintain  this  action,  because  he  has 
only  an  assignment  of  a  bare  right  to  sne  In 
equity  for  a  fraud  committed  on  his  assign- 
ors, and  that  such  assignment  is  void  as 
against  public  policy.  There  Is  no  doubt  of 
the  general  rule  that  a  mere  right  to  com- 
plain of  fraud  Is  not  assignable;  fraud  not 
being  a  vendlUe  commodity.  1  Pars.  Cont 
226;  Story,  Bq.  Jur.  S  1040g;  Crws  T. 
Bank,  66  Cal.  462,  6  Pac.  94;  Whitney 
V.  Kelley,  94  CaL  146,  29  Pac.  624.  In 
Whitney  v.  Kelley,  Mr.  Justice  Garoutte  re- 
vle^vB  a  great  many  authorities  upon  the 
subject,  and  other  cases  to  the  point  are  to 
be  found  in  Crocker  v.  BeUangee,  70  Am. 
Dec.  489.  But  the  rule  in  question,  as  es- 
tablished by  the  authorities,  applies  only  to 
a  case  where  the  assignment  do^  not  carry 
anything  which  has.  Itself,  a  legal  existence 
and  value.  Independent  of  the  right  to  suft 
for  a  fraud.  It  does  not  apply  to  a  case 
where  the  right  to  sue  fw  a  fraud  Is  merely 
Incidental  to  a  subsisting  substantial  prop* 
erty  which  has  been  assigned,  and  which  Is, 
itself,  intrinsically  susceptible  of  legal  en- 
forcement An  examlnaUon  of  the  authort- 
tlee— many  of  which  are  quoted  and  ref  ored 
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to  In  Whitney  t.  Kelley,  snpta^-dladoBM 
that  the  rule  In  auestion  does  not  gorern  In 
cuses  where  the  assignors  "have  some  snb- 
Btantlal  possessicm,  and  some  capability  of 
personal  Judgment,  and  not  a  mere  naked 
right  to  overBet  a  legal  Instrument  or  to 
maintain  a  suit."  In  Whitney  v.  Kelley 
all  that  the  assignee  got  was  the  mere  light 
to  maintain  a  suit  to  set  aside  a  judgment 
against  his  assignor  on  the  ground  of  fraud. 
In  Sanborn  v.  Doe.  92  Cai.  152,  28  Pae.  105, 
cited  by  appellant,  the  case  was  really  decid- 
ed upon  the  particular  language  of  the  In< 
solvent  lavr;  but.  In  addition,  the  attempted 
assignment  there  was  of  debts  which  had 
been  fully  discharged  by  a  decree  in  Insol- 
Tency,  and  bad  no  legal  value  whatever,  un- 
less the  decree  could  be  aet  aside  for  fraud. 
In  tbe  caae  at  bar  the  things  assigned  were 
money  claims  against  an  estate  wbich  had 
been  allowed  by  the  executrix,  and  were 
really,  in  effect,  Judgments.  They  had  legal 
existence  and  value  in  themselves,  were  ca- 
pable of  enforcement  by  ordinary  methods, 
and  were  proper  objects  of  sale  and  assign- 
ment. What  their  financial  value  may  be 
without  resort  to  an  action  to  set  aside  the 
alleged  fraudulmt  conveyance  Is  a  question 
which  does  not  affect  the  validity  of  the  as- 
signment;  although  It  does  appear  that 
there  are  other  assets  of  the  estate,  out  of 
which  the  assigned  claims  could  be  partly 
satisfied.  We  think,  therefore,  that  the  right 
to  maintain  this  action  Is  merely  Incidental 
to  the  claims  assigned,  and  that  tbe  appe- 
lant is  entitled  to  maintain  it  If  tala  asslgnora 
would  have  been  so  entitled. 

It  Is  also  contended  by  appellant  that  this 
action,  it  maintainable  at  all,  could  have 
been  properly  brought  only  by  the  executrix 
under  sections  1589  and  1590  of  the  Code 
of  Civil  Procedure,  which  provide  that  when 
the  decedent  did.  In  his  lifetime,  convey 
property  with  Intent  to  defraud  his  credltr 
ors,  and  there  la  a  deficiency  of  assets,  the 
executor  or  administrator  must  commence 
an  action  for  the  recovery  of  such  pr(q>Grty 
for  the  benefit  of  the  creditors,  and  is  bound 
to  do  so  upon  the  application  of  creditors, 
who  must  provide  for  certain  costs  end  ex- 
penses of  tbe  action.  This  contention  Is  well 
worthy  of  consideration,  but  we  do  not 
think  timt  It  can  be  successfully  maintained. 
In  Hills  V.  Sherwood.  48  Cai.  393,  It  was  ex- 
pressly held  that  similar  provisions  of  the 
old  prolKite  act  merely  gave  to  executors 
and  administrators  the  power  (formerly 
doubted)  to  bring  such  an  action,  but  do 
not  "piirpoi't  to  exclude  the  creditors  from 
bringing  It  If  they  are  authorized  so  to  ido 
by  the  general  law";  and  that  "the  creditors 
have  their  remedies  independently  of  the  ad- 
ministrator." That  case,  however,  was  de- 
cided under  the  law  as  It  stood  before  the 
codes  went  Into  operation,  and  It  probably 
goes  further  than  would  be  warranted  under 
our  Code  of  Civil  Procedure,  which  is  usually 
ondeTBtood  u  presenting  remedies  wbicli. 


"when  applicable  to  the  relief  sought,  ex- 
clude or  supplant  all  other  modes  of  relief." 
Freem.  Ez'ns,  8  394;  Herrllch  v.  Kaufmann, 
99  Cai.  271.  83  Pac.  857.  Ordinarily,  an  ac- 
tion to  recover  property  fraudulently  coa- 
veyed  by  a  decedent  In  his  lifetime  should  be 
brought  by  his  executor  or  administrator, 
and  such  an  action  by  a  creditor  would  not 
lie,  at  least  unless  he  shows  an  exhaustion 
of  all  means  to  procure  such  an  action  to  be 
brought  by  the  proper  person.  But  In  the 
case  at  bar  the  alleged  fmudulent  grantee 
la  the  executrix.  She  could  not  sue  herself. 
This  condition  of  things  does  not  seem  to  be 
a  statutory  cause  for  her  removal,  and  we 
see  no  remedy  other  than  a  suit  in  equity  by 
the  creditors  themselves.  It  is  a  ease  where 
the  Code  provision  Is  not  "applicable  to  the 
relief  sought."  The  circumstances  here  are 
analogous  to  those  under  which  a  creditors* 
bill  will  He  under  our  Code.  In  general,  pro- 
ceedings supplementary  to  execution  are  re- 
garded as  a  substitute  for  a  creditors'  bill 
in  chancery,  and  the  former  must  be  fol- 
lowed, Instead  of  the  latter.  But  there  may 
be  cases  In  which  the  statutory  proceedings 
would  not  afford  adequate  remedy;  "ex- 
ceptional cases  in  which  It  appears  that 
equity  must  be  Invoked  because  legal  reme- 
dies are  unavailing."  Herrllch  v.  Kauf- 
mann, supra.  In  such  cases  the  Code  pro- 
visions may  be  departed  from,  for  It  la  the 
province  of  equity  to  relieve  where  legal 
remedies  fall.  The  case  at  bar  comes  with- 
in this  rule,  and  a  creditor,  under  tbe  cir- 
cumstances here  disclosed,  was  entitled  to 
bring  this  action,  for  the  benefit  of  all  the 
creditors.  A  demand  upon  the  appellant  to 
bring  the  suit  would  have  been  fruitless.  (It 
is  to  be  observed,  however,  that  in  a  case 
like  this  the  Judgment  should  be  that  prop- 
erty fraudulently  conveyed,  or  so  much  there- 
of as  Is  necessary,  be  applied  to  the  satis- 
faction of  the  debts,  and  that  the  residue, 
if  any,  go  to  the  grantee.  It  is  not  to  go 
Into  the  assets  of  the  estate  for  any  pur^ 
pose  other  than  the  payments  of  the  debts. 
The  residue  does  not  go  to  the  heir,  for  he 
stands  in  the  shoes  of  the  fraudulent  gran- 
tor.) 

There  are  some  other  objections  to  the 
complaint  and  to  the  sufllcloncy  of  the  find- 
ings, which  are  not  tenable,  and  which,  In 
our  opinion,  need  no  special  notice.  The 
Judgment  and  order  appealed  from  must, 
however,  be  reversed  for  erroneous  rulings 
touching  the  admissibility  of  evidence,  and 
for  want  of  evidence  to  aupport  the  material 
finding.  The  conveyance  In  question  was 
made  by  the  decedout  to  his  wife,  the  ap- 
pellant, on  July  1,  1890,  in  consideration  of 
love  and  affection,  "and  for  her  better  main- 
tenance and  BupiK)rt";  and  it  was  recorded 
the  same  day.  At  that  time  the  decedent 
had  commenced  the  erection  on  the  lots  con- 
veyed of  a  large  building  called  the  "Barton 
Opera  House,"  upon  which  a  small  amoont 
of  work  taad  been  done.   Tba  claims  ot  m- 
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spondcnt  and  his  ftBsIgnon  are  for  materials 
furnished  for  and  work  done  npon  that 
building,  and  they  mostly  accrued  after  the 
execution  of  said  conveyance.  We  do  not 
see  that  any  money  remains  unpaid  which 
was  due  before  July  Ist.  The  respondent 
and  his  asslRnors  had  not  only  constructive 
bat  actual  notice  of  the  execution  of  this 
conveyance  at  or  about  the  time  of  Its  exe- 
cution. After  this,  and  having  this  knowl- 
edge, they  went  on  furnishing  materials, 
etc.,  for  the  building  without  filing  any 
liens,  and  relying  entirely  ujxtn  the  state- 
ments and  promises  and  personal  responsl- 
hility  of  the  decedent.  It  appears  that  the 
building  cost  about  $1(^,000,  and  that  de- 
cedent did  pay  all  of  that  large  sum  except 
the  amounts  due  respondent,  which  are,  ex- 
clusive of  interest,  about  912,000.  The  re- 
spondent called  the  appellant  as  a  witness 
and  asked  her  what  the  decedent  told  her 
at  the  time  of  the  conveyance  as  to  his  pur- 
pose In  making  It.  To  this  appellant  ob- 
jected upon  the  ground,  among  others,  that 
It  was  a  prlvU^ed  communication.  The  ob- 
jection was  overruled,  and  appellant  except- 
i"d.  This  ruling  was  erroneous.  Code  Civ. 
Proc.  f  1881,  provides  as  follows:  "A  hus- 
band cannot  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or  i 
against  her  husband  without  his  consent;  j 
nor  c&n  either,  during  the  marriage  or  after- 
wards, be,  without  the  consent  of  the  other,  ! 
examined  as  to  any  communication  made  by  '. 
ooe  to  the  other  during  the  marriage."  Re-  | 
spondent  has  cited  no  authority  and  has 
made  no  suggestion  that  would  tend  to  take 
the  ruling  here  In  question  out  of  this  ap- 
parently plain  provision  of  the  Code.  On 
the  other  hand,  the  point  was  snlMtanttally 
decided  In  faVor  of  appellant's  contention  In 
Re  Flint's  Estate,  100  Cal.  391,  34  Pac.  863. 
In  that  case  the  attempt  was  to  prove  by  a 
physlciao  communications  made  to  him  by 
a  patient  who  had  afterwards  died;  and  the 
court  held  that  it  could  not  be  done,  and 
that  the  heir  could  not  waive  tbe  privilege. 
Certainly  the  creditors  are  In  no  position  to 
waive  such  a  privilege.  That  case  construed 
a  clause  of  this  same  section  ISSl.  and  the 
principle  there  decided  seems  directly  ap- 
plicable to  the  case  at  bar. 

Statements  of  the  deceased  husband  con- 
cerning the  title  to  the  property  conveyed, 
made  after  the  execution  of  the  conveyance, 
were  also  erroneously  admitted,  over  the  ob- 
jections of  appellant.  This  occurred  partic- 
ularly in  the  testimony  of  the  respondent 
and  the  witness  Klrby.  The  declaratious  of 
a  grantor  made  after  the  grant  are  not  ad- 
missible In  evidence  against  the  grantee- 
Under  section  1849,  Code  Civ.  Proc,  the  dec- 
larations, etc.,  of  a  grantor  of  real  property 
are  evidence  against  the  grantee  only  "while 
holding  the  title."  Tompkins  v.  Crane,  50 
Cai  478;  Ord  v.  Ord,  99  Cal.  523.  34  Pac. 
83;  Bury  t.  Toung,  98  Cal.  446,  33  Pac.  338. 
And  the  fact  that  the  gmntw  was  in  poMe»- 
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slon  of  the  real  property  conveyed  at  the 
time  of  the  alleged  subsequent  declarations 
does  not  change  the  rule.  BIgelow,  Fraud, 
p.  171.  There  are  cases  which  hold  that, 
where  personal  property  has  been  loft  after 
sale  In  the  posHessIon  of  the  vendor,  the 
declaration  of  the  latter  while  In  possession 
are  evldenro  against  the  vendee. 

For  the  reasons  above  stated  the  Judg- 
ment must  be  reversed.  We  may  say,  how- 
ever, that  we  do  not  see  how  it  can  be  suc- 
cessfully maintained  that  the  evidence  jus- 
tifies the  finding  that  said  conveyance  was 
made  "for  the  purpose  of  delaying,  hinder- 
ing, and  defrauding  the  said  several  credit- 
ors and  other  creditors  of  said  Robert  Bar- 
ton." It  Is  clear  that  a  conveyance  made 
by  a  husband  or  father  to  his  wife  or  child 
Is  valid  as  against  creditors  although  the 
consideration  was  love  and  affection  alone, 
unless  It  was  made  with  Intent  to  defiraud 
his  creditors.  Peck  v.  Brummaglm,  31  Cat 
441;  Barker  v,  Koneman,  13  Cal.  9;  Wells  v. 
Stout,  9  Cat  480;  In  re  McEachran,  82  Cal. 
219,  23  Pac.  40;  Cohen  v.  Knwc.  90  Cal.  260, 
27  Pac.  215;  Knox  v.  Moses,  104  Cal.  502,  88 
Pac.  318.  If  such  a  conveyance  be  made 
with  Intent  to  defraud  creditors,  it  la  void 
as  against  the  creditors;  but  the  Intent  is  a 
question  of  fact,  and  mast  be  averred  and 
proved.  A  voluntary  conveyance  la  not 
prima  facie  fraudulent,  and  a  fraudulent  in- 
tent Is  not  to  be  arrived  at  as  a  presumption 
of  law.  Civ.  Code,  S  3442;  Threlkel  v.  Scott» 
89  Cal.  351.  26  Pac.  879;  Wlndhaus  v.  Boots. 
92  Cal.  617,  28  Pac.  557;  BuU  v.  Bray.  89  Cal. 
286,  26  Pac.  873.  Therefore,  in  a  case  like 
the  one  at  bar,  there  must  be  evidence  upon 
which  the  jury  or  court  can  base  a  finding 
of  the  fact  that  the  Intent  of  the  grantor,  at 
the  time  of  the  grant,  was  to  defraud  his 
creditors.  And  in  the  case  at  bar  we  see  no 
evidence  sufficient  to  support  such  a  finding. 
Pronounced  Insolvency  at  the  time  of  the 
grant  would,  no  doubt,  be  a  strong  ch-cum- 
Btance  tending  to  show  fraudulent  intent, 
and.  In  the  absence  of  other  controlling  facts, 
It  would  be  Bulficient  to  justify  a  finding  of 
such  intent.  But  In  the  case  at  bar  we  see 
no  evidence  of  such  Insolvency.  The  de- 
cedent (lied  about  a  year  after  the  execution 
of  the  deed  to  his  wife,  and  afterwards  It 
was  found  that  there  would  be  a  few  debts 
of  the  estate  which  its  assets  would  not 
satisfy;  the  aggregate  being  exceedingly 
small  when  compared  with  the  volume  of 
his  business.  As  stated  above,  the  build- 
ing cost  about  $105,000,  which  seems  to  have 
been  all  ijaid  by  the  decedent  except  the 
amounts  alleged  to  be  still  due  respondent, 
aggregating  about  $12,000  and  Interest,  while 
the  appraisement  shows  assets  of  the  value 
of  over  ?9,000.  Nearly  all  of  the  ?10o.000  was 
paid  after  the  date  of  the  deeil.  and  was  for 
debts  accruing  after  that  date.  So  far  as 
the  evidence  which  bears  directly  upon  his 
financial  condition  at  tbe  time  of  the  deed  la 
concerned,  there  is  nothing  in  it  tendlns  to 
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show  insDlTency  at  tiiat  time.  On  the  other 
hand,  it  afflrmatlTely  appears  that  at  that 
time  hl8  tliuutcial  standlne  was  exceedingly 
good,  and  that  he  had  properT.  apart  from 
the  land  conreyed  to  his  wife,  which  was 
amply  sufficient  to  pay  all  debts  which  he 
then  owed.  Indeed,  It  la  qnlte  apparent  that 
hla  financial  condition  at  the  time  o£  his 
death  was  caused*  aa  sogsmted  1^  his 
banker,  the  witness  Ernstein,  by  his  unwise 
InreBtment  after  the  deed  of  too  much  mem* 
ey  In  an  unprofitable  enterprise.  It  Is  true 
that  the  deed  to  his  wife  was  of  the  greater 
part  of  hla  property,  but  that  which  he  re- 
tafnedwas  more  than  was  necessary  to  meet 
all  demands  of  creditors  at  that  date.  Be- 
Bpondent  asked  appellant,  when  a  witness, 
this  question:  "It  was  not  Intended  that 
this  deed  should  operate  to  take  away  the 
property  from  the  creditOTB?**  and  she  an- 
swered, "No,  sir";  and  some  Importance  la 
attached  by  respondent  to  this  answer.  We 
do  not,  howeTer,  conaider  It  of  any  more 
significance  than  the  following  question  and 
answer:  "Was  this  deed  made  with  any  In- 
tent to  hhider,  delay,  or  defraud  any  creditor 
of  Mr.  Bartonr*  to  which  she  answered, 
"PoattlTely,  no."  Theae  qnesttons  and  an- 
swers merely  meant  that  the  deed  was  not 
made  with  any  Intent  to  defraud  creditors. 

Respondent's  assignors  wUl  no  doubt  feel 
aggrlered  If  they  shall  fail  to  get  all  the 
money  owing  them  from  the  estate,  bat 
knowing  that  the  convey&nce  had  been 
made,  they  chose  to  rely  upon  the  state- 
ments of  the  deceased,  and  neglected  to  pro- 
tect themselTea  by  filing  Hens  for  their  mate- 
rials and  work.  And  th^  should  not  be  sur- 
prised becauae  a  widow,  whose  deceased 
husband  had  been  in  affluent  clrcnmatances, 
takes  all  legal  mrans  to  save  what  she  can 
of  his  wrecked  fortune.  The  Judgment  and 
order  appealed  from  are  reversed. 

We  ctmcur:   TEMPLE,  J.;  HEN3HAW,  J. 


S  Cal.  Unrep.  17B 

AUSTIN  T.  PULSCHEN  et  al.    (No.  15,835.)  i 
(Supreme  Court  of  California.    Oct  12,  1895.) 
Ven  dor'  a  Lien— W  A I  v  er— Subboo  ATioy. 

1.  A  finding  that,  after  plaintiff  sold  her 
land  Bhe  siRned  and  delivered  to  a  certain  person 
"two  unacknowledged  deeds  to  said  premises," 
should  not  be  held  to  constitute  an  abandonment 
of  a  lien  for  the  purchase  price  where  it  was  also 
foond  that  plaintitF  did  not  waive  her  lien,  and 
that  said  person,  "being  a  mortgagee,  must  ac- 
count to  plaintiff  for  the  profits."  Beatty,  O.  J., 
and  Temple  and  Henshaw,  JJ.,  dissenting. 

2.  Where  plaintiff,  in  possessiou  of  land, 
which  she  held  under  a  recorded  contract  of  sale, 
and  upon  which  there  was  a  lien  for  the  pur- 
chase price,  agreed  to  sell  the  same  in  consider- 
atlon  that  the  vendee  discharge  said  lien,  and  give 
his  notes  to  her  for  the  imyment  of  a  further 
sum,  and  that  aba  retain  possession  until  they 
were  paid,  and  tht  vendee  borrowed  money  from 
another,  giving  him  a  mortgage  on  the  land  there- 
for, and  the  sum  borrowed  was  paid  to  the  hold- 

1  Behearing  granted. 


er  of  the  first  lien,  who  conveyed  directly  to  the 
vendee,  the  mortgage  must  be  postponed  to  plain- 
tiff's lien,  the  mortgagee  not  being  entitled  to  be 
subrogated  to  the  original  lien.  Beatty,  0.  3.. 
and  Temple  and  Henshaw,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court*  Santa 
Clara  county;  John  Reynolds,  Judge. 

Action  by  Mary  A.  Austin  against  Gustav 
Pulschen,  R.  H.  McDonald,  and  others,  to  en- 
force a  vendor's  lien.  A  Judgment  refusing 
her  a  preference  of  lien  was  reversed  In  de- 
partment (39  Pac.  799),  and  R.  H.  McDonald 
appeals  to  the  court  in  bank.  CommlBSloners' 
decision  afiirmed. 

J.  R.  Welch,  tox  app^nt  Sawyer  &  Bnr- 
nett,  Dorn  &  Dwn,  and  Mwebouae  &  TntUe^ 
for  respondent 

McFARLAND.  J.   After  fall  conaldetatlon 
of  thia  cause  In  bank  we  are  satisfied  with 
the  opinion  delivered  and  the  conclusion 
reached  In  department.   89  Pac.  799.  The 
petition  for  a  rehearing  in  bank  Is  mainly 
concerned  with  the  proposition  that  Mrs.  Aus- 
tin, after  ber  sale  to  Pulschen,  conveyed  the 
land  to  Rosencrants,  and  theielv  destroyed 
her  Tmdor*B  lien.   But  there  is  no  finding 
that  she  conveyed  to  Roaencrantz.  The  court 
finds  that  at  a  certain  time  Pulschen  made 
a  deed  of  the  premlaea  to  Rosenoants,  whlcb 
waa  Intended  and  underatood  to  be  a  mort- 
gage to  aecure  f600.   It  Is  also  found  that 
ahortly  afterwards  plalntlCt  aold  some 
sonal  property  to  Rosoicrants,  and  also  "rign- 
ed  and  delivered  to  said  Rosencrantz  two 
unacknowledged  deeds  to  said  premises";  but 
it  Is  also  found  that  she  did  not  by  said  deeds 
"waive  any  lien  which  ahe  bad  or  claimed  to 
have  upon  said  premises.**   What  kind  of 
"deeds"  those  were  does  not  ^pear.   A  deed 
is  simply  a  sealed  Inatmment,  aiid  m^  be  a 
grant,  a  mortgage,  a  b<md,  or  any  kind  of 
contract   In  amne  eonnectlMU  a  "deed  to 
said  premises"  might,  no  doubt,  be  construed 
to  mean  an  abacdute  rouTeyanoe  of  the  fee; 
but  here  ^e  court  evidently  did  not  uae  the 
phrase  In  that  amae.   It  is  Immediately  add* 
ed  that  by  said  deeds  plaintiff  did  not  waive 
her  lien;  and,  mtveover,  it  la  found  that  Ro- 
sencrantz, by  said  deeda  or  otherwise,  became 
the  owner  of  the  premises;  but  It  Is  adjudged 
"that  said  Rosracrantz,  being  a  mortg^ee 
only  of  said  pr^nises,  must  account  to  said 
plalnttfT  for  all  the  pn^ts,"  etc.  Whatevw 
those  deeds  were,— whether  mortgages  or  otb- 
erwlse,— they  disappear  ftom  the  case;  and 
there  la  no  appeal  l^  plaintiff  ft«m  the  jn^ 
ment  In  favor  of  Roaencrantz  as  a  mortgagee, 
There  Is  nothing  In  the  point  tb&t  the  moor 
cy  IxnTowed  by  Pulschen  from  McDonald— 
.';  :!,500— was  paldtotheorlginal  owners,  Bruce 
and  Kent   That  payment  was  In  accordance 
with  the  contract  between  plaintiff  and  Pul- 
schen.  When  that  payment  had  been  made 
to  avoid  a  circuity  of  convince,  Bruce  and 
Kent,  at  plalntUTa  request,  conveyed  directly 
to  Pulachen,  and  plaintiff  and  others,  anp- 
posed  to  hare  aome  Shadow  of  title.  Joined  la 
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tbe  coaitoTance.  But  taw  TeDdox*!  Uen  tot 
the  balance  of  tbe  porctaaae  maaej^  c<nnliig  to 
her  was  a«  perfect  fUB  If  Bxuce  and  Kent  bad 
conveyed  to  taer  betan  she  made  ber  contract 
witb  FulBcbw.  That  part  of  tbe  judgmuit 
appealed  from  is  reversed,  and  the  tower  court 
la  Instructed  to  inodli^  the  Judgment  in  ac- 
cordance with  tbe  opinion  of  Mr.  Comml» 
Bloncr  V  AKCUSF  d^Toed  in  department. 

Weconcor:  GAROUTTB,  J.;  VANFLBBT, 
J.;  HARBISON,  J. 

TEMFLB.  3,  (dissentio^.  I  cannot  concur 
in  tbe  jnd^nent  In  this  case.  The  finding 
that  for  a  valoalHe  consldMmtlon  plabitlfl 
signed  and  d^vered  to  Boeencrants  two 
deeds  to  said  premises  Is  not  ambignoos.  It 
can  onl7  mean  that  she  conreyed  the  prem- 
ises to  Bosencranta.  It  Is  idle  to  <^im  that 
the  meaning  Is  rendered  uncertain  because  at 
c<niunon  law  a  deed  was  simply  a  sealed  in- 
strument The  word  is  ner^  so  used  here. 
On  tbe  ctMitrary,  it  almys  means  a  coarey- 
ance  of  land.  But  this  is  not  important  Mo- 
Dtmald  was  certainly  oititled  to  be  subrogated 
to  the  position  of  Bruce  and  Kent,  as  security 
for  the  $2,700  paid  to  them.  It  Is  said  In 
tbe  aoiiAoD  that  he  cannot  be  anbrogated, 
becaose  he  paid  the  m<mey  nnder  contract 
with  Pnlschen.  That  is  wl^  he  Is  entitled 
to  be  subrogated.  Had  he  paid  it  as  a  mere 
Tolnnteer,  he  wobid  wxt  bare  been  so  enti- 
tled. Had  plaintiff  foreclosed  her  lien  against 
Pnlaetaen,  she  would  have  takat  tbe  land  sub- 
ject to  the  tbaxge.  As  McDonald  paid  It  for 
ber,  why  should  he  not  retain  a  lirai  for  it? 
It  was  a  claim  against  her  estate.  How  has 
sbe  become  discharged  from  It?  The  debt 
was  a  charge  against  tbe  land,  which  plaln- 
tur  was  bound  to  pay.  When  one— not  as  a 
Tolunteer,  but  to  protect  bts  own  interests- 
pays  sndi  a  debt,  be  Is  entitled  to  be  subro- 
gated to  tbe  rights  of  the  creditors  whose  debt 
he  has  paid,  so  fiir  as  necesaaiy  to  secure  re- 
payment from  the  estate  which  was  subject 
totbficharg&  Garpentierr.  Brenbam,  40  Cal. 
221;  BandaU  T.  DufC  (Cal.)  40  Pac.  20. 

We  coDCnr:  BEATTY,  O.  X ;  HBNSHAW,  J. 


IM  Cal.  451 

PEOPLE)  T.  HECKER.    (Cr.  24.) 
rSopreme  Court  of  California.    Oct  8;  189S.) 
Homicide— SsLP-DErBKSB  —  Evidbnob  —  Imstkoo- 

TIONS. 

1.  Deoeflsed.  wboae  two  strayed  hones  had 
been  found  by  defendant,  bad  some  altercation 
with  tbe  latter  an  to  whether  he  was  entitled 
to  a  reward  which  had  been  offered,  and  in  de- 
fendant's endeavor  to  regain  nossesaion  of  the 
aninials.  in  oMer  to  secure  bis  Hen.  deceased,  up- 
on Interfering,  was  killed.  Ueldf  that  there  was 
no  error  in  sdmittiiis  evidence  with  regard  to  a 
similar  interference  or  deceased  in  a  previous  at- 
tempt of  defendant  to  regain  possession  of  the 
anlmnla. 

2.  Thovf^  defendant  was  in  the  act  of  com- 
-nitUng  a  forcible  tiespass,  deceased  was  not  Jos- 


tified  In  trying  to  kill  him  In  attempting  to  toe- 
vent  it. 

3.  Defendant  would  be  Justified  in  killing 
deceased  if  the  drcumstanoea  of  a  felonious  sa- 
sault  by  the  latter  upon  him  were  sufficient  to 
excite  defendant's  fears  as  a  reasonable  man 
that  he  was  In  danger  of  death  or  great  bodily 
injury. 

4.  Where,  at  the  time  of  the  affray,  defend- 
ant was  a  trespasser  in  endeavoring  to  secure 
possession  of  an  animal  beloo^ng  to  deceased  up- 
on which  he  claimed  a  lien,  and  deceased  resisted 
his  attempt  by  a  deadly  assault  upon  him  with  a 
Distol.  it  was  defendant's  first  dntr  to  decline  to 
strike:  but.  if  the  suddenness  of  toe  assault  pre- 
cluded this,  he  was  Justified,  so  long  as  the  im- 
mincnce  of  his  danger  was  apparnitly  continned, 
in  mcetins  it  by  a  deadly  retnm. 

6.  If  defendant  was  not  a  wrongdoer  In  seek- 
bur  to  obtain  possession  of  an  animal  belonging 
to  deceased  upon  which  he  claimed  a  lien,  and 
deceased  met  ois  attempt  by  a  felonious  assault 
with  a  pifitol,  defendant  if  the  assault  was  sud- 
den and  the  dan^r  great  or  apparently  great, 
would  have  been  justified  in  pursuing  and  kUllng 
his  adremary  to  win  his  safety. 

6.  Where,  in  an  attempt  to  obtain  posses- 
sion of  an  animal  belonffinf;  to  deoessed,  upon 
which  defendant  claimed  a  lien,  defendant  made 
the  first  deadly  assault,  his  right  to  kill  deceased 
in  self-defense  did  not  exist,  even  though  willing 
thereafter  to  decline  further  combat,  until  he 
had  in  good  faith  declined,  and  had  clearly  made 
known  to  deceased  his  willingness  to  do  so. 

7.  niough  one  may  have  been  guilty  of  a 
felonious  assault  upon  another,  as  a  result  of 
which  the  latter,  in  self-defense,  assaulted  and 
even  oursued  defendant,  yet  if  defendant  In  good 
faith  withdrew,  and  declined  further  combat, 
and  made  this  fairly  known  to  deceased,  his  kill- 
Ine  of  deceased  in  the  combat  Immediately  forced 
UDon  him  was  Justifiable. 

8.  One  in  the  ezerdae  of  the  right  of  self- 
defense  not  only  has  the  right  to  stand  his  ground 
and  defend  himself  when  attacked,  but  he  may 
Dttrsue  his  adversary  nntll  he  has  secured  him- 
self from  dancer. 

9.  There  was  no  error  in  refusing  an  Instruc- 
tion that  the  jury  must  return  a  verdict  of  not 
guilty  unleaa  convinced  to  an  "absolute  moral 
certainty"  of  defendant's  guilt. 

10.  It  is  tbe  bethr  practice  with  reference  to 
instnictiona  requested  defendant  to  give  them 
as  requested  where  they  submit  the  law,  but  the 
exclusion  from  one  of  the  many  requests  of  the 
cloaing  formula,  "And  if,  under  the  circumsten- 
ces.  he  killed  deceased,  you  must  find  as  your 
verdict  not  guilty,"  is  not  reversible  error. 

11.  In  order  to  justify  the  taking  of  life  upon 
the  ground  of  self-defense,  it  must  not  only  ap- 
oear  that  defendant  had  reason  to  believe,  and 
did  believe,  that  he  was  in  danger  of  hia  life  or 
of  receiving  great  bodily  harm,  but  it  must  also 
appear  to  defendant's  comprehension  as  a  reason- 
able man  that  to  avoid  sucb  danger,  it  was  ab- 
solutely necessary  for  him  to  take  tbe  life  of  the 
deceased. 

12.  The  right  to  stand  one's  ground  should 
form  an  element  of  the  instructions  upon  the 
necessity  of  killing  and  the  law  of  aelf-defense. 

13.  Where  deceased,  whose  two  strayed 
horses  had  been  found  by  defendant,  was  killed 
in  attempting  to  take  them  from  defendant,  who 
claimed  a  lien  thereon,  defendant  was  entitied 
to  instructiona  definine  the  rights  of  a  finder  of 
lost  property  to  compensation  for  its  care  and 
oreservatiou  and  to  any  promised  reward,  and  the 
nature  of  bis  lien  upon  It  and  how  snch  lien 
could  be  lost  or  extinguished. 

In  bank.  A^qieal  from  superior  court 
Humboldt  county;  O.  W-  Hunter,  Judge. 

Charles  Hecker  was  convicted  of  murder, 
and,  from  a  verdict  of  guilty  and  Judgment 
of  conviction,  be  appeals.  Reversed. 

The  following  instmctions,  retorred  to  In 
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the  opinion  as  reqaested  tr  defendant,  were 
not  given: 

"(7)  I  Instruct  you  as  law  that  the  finder  of 
a  thing  lost,  upon  taking  charge  of  It,  stands 
in  the  same  legal  position  as  though  the  own- 
er of  the  lost  property  had  deposited  It  with 
hUn  for  hire;  and,  furthermore,  that  the 
flnder  of  lost  property  Is  entitled  to  compen- 
sation for  all  expenses  uecessailly  incurred 
by  him  In  Its  preservation,  and  is  also  entitled 
to  a  reasonable  reward  for  keeping  It;  and 
the  finder  of  lost  property  has  a  lien  upon  it 
for  the  expenses  Incurred  In  Its  preservation, 
and  for  the  reasonable  reward  to  which  he  is 
entitled;  and,  In  the  event  of  the  owner  re- 
fusing or  neglecting  upon  demand  to  pay  the 
lawful  charges  and  reward  of  the  finder,  the 
finder  may  refuse  to  surrender  the  property 
found  to  the  owner,  and  may  retain  posses- 
sion of  it  nntil  his  lien  for  charges  and  re- 
ward is  satisfied. 

"(8)  It  you  find  from  the  evidence  In  the 
present  case  that  Riley,  the  deceased,  lost  hia 
horses,  and  that  Hecker,  the  defendant,  found 
them,  and  took  charge  of  them,  then  I  In- 
struct you  OS  law  that  Hecker  had  a  lien  on 
the  horses  for  his  compensation  for  all  ex- 
penses necessarily  Incurred  by  him  in  their 
preservation,  and  for  any  services  necessarily 
performed  by  him  for  the  horses,  and  for  a 
reasonable  reward  for  keeping  them;  and, 
until  these  charges  were  paid,  Hecker  had  the 
legal  right  to  retain  possession  of  the  horses, 
and  Riley,  the  deceased,  had  no  right  to  take 
the  horses  away  from  Hecker,  or  to  In  any 
manner  interfere  with  hlm*  until  he  first  paid 
or  satisfied  Hecker's  lien. 

"(9)  I  charge  yon  that  where  a  person  has 
a  lien  on  property  found  for  the  charges  and 
reward,  that  such  lien  depends  upon  posses- 
sion. A  voluntary  surrender  by  the  finder  to 
the  owner  extinguishes  the  lien,  but  an  Invol- 
untary surrender  or  loss  does  not.  If,  there- 
fore, you  find  from  the  evidence  in  the  pres- 
ent case  that  defendant  found  the  horses  of 
deceased,  and  brought  them  to  the  town  of 
Briceland,  and  placed  them  in  the  bam  of 
one  John  Briceland,  and  that,  at  the  time  of 
bringing  said  horses  to  Briceland,  deceased 
was  absent;  and  If  you  further  find  that  de- 
fendant did  not  voluntarily  surrender  said 
horses  to  deceased,  but  held  them  for  the  pay- 
ment of  his  charges  against  them,— then  I 
Instruct  you  that  he  had  not  parted  with  his 
lien  on  them,  and  that  If  any  one  took  one  of 
said  horses  from  said  barn  without  defend- 
ant's consent,  tliat  said  horse  would  still  l-e 
subject  to  defendant's  Hen,  and  he  would 
have  the  right  to  take  possession  of  It  wher- 
ever he  might  find  It." 

"(13)  I  further  charge  you  as  law  that  a 
person,  in  the  exercise  of  the  right  of  self- 
defense,  as  I  have  stated  it  to  you  in  the  fore- 
going instructions,  not  only  has  the  right  to 
stand  his  gi-ouud  and  defend  himself  when 
attacked,  but  he  may  pursue  his  adversary 
until  he  has  secured  himself  from  danger; 
and  1^  In  80  dolnci  It  be  neceaaary*  or  upon 


reasonable  gromds  It  appear  Decenary,  to 
kill  his  antagonist,  the  killing  la  excusable 
on  the  ground  of  self-defense." 

"(10)  Gentlemen  of  the  jury,  I  charge  you 
that  in  this  case  you  are  the  sole  and  excln- 
slve  Judges  of  the  truth  of  the  facts  that  have 
been  adduced  In  evidence,  and  of  the  credibil- 
ity of  the  witnesses  who  have  testified  In 
your  hearing;  and,  In  this  connection,  I  fur- 
ther charge  yon  that  you  are  not  bound  to 
decide  In  conformity  with  the  declarations 
of  any  number  of  wltneases  which  do  not 
produce  conviction  In  your  minds,  as  against 
a  less  number  or  against  a  presumption  or 
other  evidence  satisfying  yoar  minds.  In 
other  words,  notwithstanding  the  nnmbo'  of 
witnesses  that  may  testify,  or  the  amomit  of 
evidence  that  may  be  introduced  upon  the 
part  of  the  prosecution  In  a  criminal  case, 
imless  the  jury  are  thereby  convinced  to  an 
absolute  mora]  certainty  of  the  guilt  of  the 
defendant,  they  must  not  return  a  verdict  in 
accordance  with  such  testimony.  Upon  th» 
other  hand,  notwithstanding  the  amaU  num- 
ber of  witnesses  that  may  testify,  or  the  small 
amomit  of  material  evidence  that  may  be  in- 
troduced upon  the  part  of  the  defense,  if  the 
jury  are  thereby  led  to  lielleve  the  defendant 
is  innocent  of  the  crime  charged,  It  Is  their 
:.»lemn  duty  so  to  find,  and  their  verdict 
must  be.  not  guilty." 

"E,  The  law  of  self-defeuse  Is  founded  up- 
on necessity;  and.  In  order  to  justify  the 
taking  of  life  upon  this  ground,  it  must  not 
only  appear  that  the  defendant  had  reason 
to  believe,  and  did  believe,  that  he  was  in 
danger  of  his  life  or  of  receiving  great  bod- 
ily liarm,  but  it  must  also  appear  to  the  de- 
fendant's comprehension  as  a  reasonable  man 
that,  to  avoid  auch  danger,  it  was  absolutely 
necessary  for  him  to  take  the  life  of  the  de- 
ceased." 

"O.  A  homicide  is  justifiable  when  commit- 
ted in  the  lawful  defense  of  such  person,  but 
such  person,  if  he  was  the  assailant,  must 
really  and  In  good  faith  liave  endeavored  tj 
decline  any  further  struggle  before  the  homi- 
cide was  committed.  If  the  defendant  him- 
self brought  on  the  fight,  and  went  into  It 
armed,  and  assaulted  Riley  In  the  first  in- 
stance with  a  deadly  weapon,  he  cannot  justi- 
fy killing  him,  unless  he  bad  really  and  io 
good  faith  emlenvored  to  decline  any  furthrj- 
struggle  before  the  killing  occurred.  If,  how- 
ever, the  defendant  was  the  assailant,  if  he 
had  really  and  In  good  faith  endeavored  to 
declhie  any  further  struggle,  aud  thereafter 
Riley  assaulted  him  with  a  deadly  weapon, 
the  killing  then  might  be  Justified  by  the 
defendant  In  self-defense. 

"P.  In  other  words,  gentlemen  of  the  Jury, 
if  you  believe  from  the  evidence  that  Iho 
defendant  was  the  aggressor,  and  made  an 
assault  upon  RUey  with  a  deadly  weapon,  he 
cannot  justify  killing  him,  unless  he  had  real- 
ly and  In  good  faith  sought  to  avoid  further 
confiict  before  the  fatal  shot  was  fired.  In 
cose,  however,  that  the  defeudaut  was  Uie 
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assallaDt,  If  he  had  really  and  tn  good  faith 
endeavored  to  decline  any  furtbar  struggle 
before  the  mortal  woimd  was  given,  and 
thereafter  Riley  renewed  the  conflict  and 
made  an  nnlawfal  assault  upon  Hecker,  then 
Hecker  could  Justify  the  killing  if  it  was  done 
In  necessary  defense  of  his  own  life,  or  to 
prevent  his  receiving  great  bodily  injury,  ta 
order  to  determine  whether  there  was  any 
auch  attempted  withdrawal,  and  whether  the 
defendant  really  and  in  good  faith  endeav- 
ored to  decline  any  further  struggle,  the  Jury 
are  to  take  Into  consideration  all  the  sur- 
rounding <^rcnmstances,  the  situation  and 
condnet  and  relation  of  the  parties  at  the 
time  of  the  shooting,  and  all  the  other  evi- 
dence In  the  case. 

"Q.  If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
was  the  assailant,  and  fired  the  first  shot 
thnt  was  fired,  and  did  not  thereafter  really 
and  In  good  faith  endeavor  to  decline  any 
further  struggle,  and  that  the  shots  fired  by 
BIl^  were  shot  by  him  in  necessary  self-de- 
fense, as  I  have  defined  It  to  yon,  and  that 
thereafter  Riley  ceased  to  fire,  and  then  ran 
away  to  avoid  the  defendant;  and  If  yon 
further  believe  from  the  evidence  that  the 
defendant.  Charles  Hecker,  with  Intent  to 
willfully  and  deliberately  kill  and  murder  the 
deceased,  pursued  the  deceased  towards  the 
granary,  with  his  pistol  In  his  hand,  for  the 
purpose  of  overtaking  the  deceased  and  kill- 
ing him;  and  yon  further  believe  from  the 
evidence  that  the  defendant,  Charles  Hecker, 
did  pursue  and  overtake  the  deceased  while  he 
was  thns  fleeing  and  showing  no  disposition 
to  kill  and  murder  the  defendant,  Hecker, 
and  that  the  defendant  then  and  there,  with- 
out believing  himself  In  dango*  of  losing  his 
own  life  or  receiving  great  bodily  Injury  at 
the  hands  of  the  deceased  or  having  reason- 
able ground  to  believe  himself  In  such  danger, 
fired  the  fatal  shot,  and  killed  deceased,— 
then  1  instruct  you  that  In  such  case  the  de- 
fendant would  not  be  Justified  tmder  the  law 
of  self-defense." 

Chamberlain  &  Wheeler,  for  appellant  Z4. 
M.  Burnell  and  Atty.  Gen.  Fitzgerald,  for  the 
State. 

HBN8HAW,  J.  The  appellant,  Hecker,  was 
tried  for  the  murder  of  one  Patrick  Kiley,  and 
by  the  jury  found  guilty  of  murder  In  the 
second  degree.  The  killing  was  admitted,  but 
it  was  claimed  to  have  been  done  In  self-de- 

It  appeared  by  the  evidence  that  RUey  ped- 
dled wares  through  the  country,  ualng  for  the 
purpose  a  two-lwrse  team  and  wagon.  He 
bad  camped  near  the  farm  bouse  of  one  Brlce- 
bnd,  and  turned  his  horses  into  Brlcelond's 
lucloeura  From  this  they  strayed,  and  were 
lost  In  the  hlUs.  They  ha<l  been  gone  for  sev- 
etal  days  when  Klley,  who  had  been  In  vain 
pursuit  of  them,  met  Hecker,  and  offered  to 
glre  him  $1jO  If  he  would  find  and  return 
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them.  Hecker  was  an  c3A  resident  of  the  ^- 
cinity,  and  owned  a  sheep  range,  which  was 
contlgnous  to  the  land  of  Brlceland.  He 
searched  for  the  hoi-ses  that  day,  and  found 
them,  put  them  In  his  corral  over  night,  and 
the  next  morning  proceeded  with  them  to 
Bricelaud's.  RUey  was  away  at  the  time  of 
his  arrival,  and  Hecker  either  made  a  volnn- 
tary  surrender  of  the  horses  to  Mrs.  RUey, 
who  put  them  In  Bricelaud's  bam,  as  was 
claimed  by  the  people,  or,  as  was  contended 
by  the  defense,  they  were  put  there  by  Mis. 
Riley  for  Hecker,  who  thus  stIU  retained  con- 
structive possession  of  and  a  lien  upon  them 
tor  the  promised  reward  of  $10.  The  point  Is 
one  In  dispute.  Hecker  rode  on  to  the  little 
town  of  Brlceland,  and  passed  the  day  In  wait- 
ing for  RUey.  He  did  not  see  htm,  and  went 
home.  The  next  day  he  returned  to  town,  and 
met  Elley  alxrat  H  o'clock  In  the  morning, 
RUey  caUed  him  to  one  side,  and  the  finding 
of  the  horses  was  dlscuiffied.  There  having 
been  no  one  else  present  at  that  Interview, 
the  only  account  of  It  is  Hecker's.  But  It 
appears  from  other  evidence  that  Rlley  sus- 
pected that  his  horses  had  been  taken  and  se- 
creted In  the  hUls  In  expectation  of  a  reward, 
and  the  promptness  with  which  Hecker  found 
and  returned  them  seems  to  have  confirmed 
him  In  his  suspicion,  and  created  the  convic- 
tion that  Hecker  bad  purloined  them.  There 
was  no  question  but  tliat  Riley's  suspicions 
were  unfounded  and  nnjust.  It  was  in  evl* 
dence  that  Rlley  said  he  would  kill  the  man 
who  stole  his  horses.  Hecker  testified  that 
Kiluy  accused  blm  of  stealing  the  horses,  and 
refuoed  to  pay  him  an7  money  for  their  re- 
covery. The  men  parted.  Hecker  returned  to 
the  store  and  saloon,  and,  after  thinking  and 
talking  the  matter  over,  as  he  says,  concluded 
he  would  take  the  horses  from  Brlceland's 
bam,  and  put  them  elsewhere  untu  he  was 
paid.  Hecker  was  a  cripple;  RUey,  a  power- 
ful man.  Hecker  armed  hlms^,  thinking 
that  RUey  would  be  at  Brlceland's,  and  know- 
ing that  "he  would  be  trying  to  get  a  row." 
Arriving  at  Brlceland's  a  little  after  noon, 
Hecker  found  but  one  horse,  the  other  having 
been  ridden  off  by  Sam  Pollock,  who  had  gone 
to  find  Riley,  and  teU  him  the  search  was  at 
an  end.  Hecker  took  possession  of  the  ani- 
mal, and  led  It  from  the  stable.  RUey  saw 
him,  and  came  forward,  calling  to  him,  and 
forbidding  the  act.  Hecker  half  drew  his 
pistol  from  the  bosom  of  his  shirt,  and,  in 
turn,  to\6  Rlley  to  advance  no  furtlier.  RUey 
answered  that  he  was  unarmed,  and  turned 
out  his  pockets  in  proof;  and  a  second  time 
the  two  men  parted,  Hecker  leading  away  the 
horse.  He  returned  with  it  to  the  town, 
where  he  spent  the  afternoon  discussing  his 
grievance.  As  was  shown,  he  used  some 
loose  talk  and  indulged  in  some  threats: 
He  would  not  let  Hiley  beat  him  out  of  his 
money;  he  would  have  the  money,  or  would 
have  Riley's  blood;  while,  to  add  to  tbe  bit- 
terness of  the  matter,  he  was  Informed  that 
RUey  had  gone  off  to  procure  his  arrest  for 
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stealing  the  horses.  This  Infonnatlon  waa 
brought  to  him  by  meo  whom  he  had  sent 
to  see  Riley  to  fix  up  the  matter,  telling  them 
that  he  wanted  no  fuss,  and  to  take  wliat  they 
could  get  and  settle  It  for  him.  So  the  time 
passed  until  about  half  past  6  of  this  July 
afternoon,  when  Heeker  espied  Ptrtlocfc  rid- 
ing by  on  the  other  horse.  Hecker,  who  was 
himself  then  mounted,  hailed  him,  and  de- 
manded the  horse,  believing,  as  he  testified, 
that  he  "had  to  have  both  horses  In  order  to 
make  the  lien  good."  Pollock  declined  to  sur- 
render the  flnimni,  saying  he  would  put  It 
where  he  got  It;  and  so  Hecker  rode  on  once 
more  to  Brlceland's,  and  to  the  fatal  meeting 
with  Riley.  As  the  two  men  rode  up  to  the 
stable,  Riley  came  forward  to  take  bis  horse. 
Pollock  dismounted.  Riley  started  to  remove 
the  saddle.  Hecker  leaned  forward  to  seize 
the  bridle.  There  was  a  struggle  for  posses- 
sion, and  then,  by  the  evidence  for  the  peo- 
ple, Hecker  drew  his  pistol,  and  with  It  struck 
Riley  over  the  head,  and,  as  he  staggered 
back,  fired  at  him,  Hecker's  account  Is  that 
be  spurred  his  horse  that  he  might  seize  the 
other's  bridle;  that,  as  his  horse  sprang  for- 
ward, her  fore  shoulder  struck  Riley,  and 
staggered  him.  "When  I  broke  his  hold,  he 
ran  right  back,  and  had  his  hand  twisted  to 
pull  his  pistol,  and  at  last  he  pulled  his  pistol 
out,  and  pointed  at  me,  and  I  saw  him  shut 
his  eye  to  pull  the  trigger;  and,  Just  as  be 
was  about  to  pull  the  trigger,  I  threw  myself 
out  of  the  saddle  like  that  (shows]  over  the 
side  of  my  horse,  and  grabbed  my  pistol  at 
the  same  time;  and,  as  I  raised  uUne  up,  he 
had  his  pistol  up,  and  we  both  shot  about  the 
same  time.  If  anything,  he  shot  a  little  be- 
fore I  did."  The  defendant  was  riding  a 
nervous  two  year  old  colt,  usiog  a  "hacka- 
more"  in  lieu  of  bridle,  and  at  the  shooting 
she  either  bolted,  or,  as  Hecker  sa^'s,  he  start- 
ed her  to  go  around  Bricehind's  house,  and 
get  out  of  the  way.  Riley  fired  again  at  him 
as  he  went.  At  some  beehives,  Hecker  reined 
tip,  and  the  two  men  exchanged  shots.  Heck- 
er then  rode  on  in  another  direction,  to  a  place 
In  the  yard  where  there  were  four  stumps, 
having  abandoned,  as  he  says,  his  first  Inten- 
tion to  pass  around  Briceland's  house,  and  en- 
deavoring to  get  away  by  another  route,  or,  as 
the  people  claim,  coming  back  to  engage  Ri- 
ley at  closer  quarters.  Riley  ran  towards 
a  granary,  calling  upon  one  of  the  bystand- 
ers, of  whom  there  were  several,  to  lend  him 
his  pistol,  and  to  his  wife  and  daughter  to  go 
to  the  wagon  and  bring  him  more  cartridges. 
Whether  Riley  ran  to  the  granary  to  escape 
further  combat,  or  whether  he  designed  to 
use  It  as  a  shield  that  be  might  fire  with 
more  security  upon  Hecker,  Is  disputed.  Near 
the  granary,  and,  as  Riley  was  about  to  pass 
a  comer  of  It,  there  was  shooting,  and  Riley, 
struck  through  the  heart,  ran  a  few  yards, 
and  fell  dead. 

Nothing  of  the  foregoing  narrative  is  to 
be  taken  as  expressing  the  views  of  this 
court  upon  tbe  weight  of  the  evidence.  That 


consideration  is  not  before  us.  The  account 
Is  designed  to  throw  into  prominence  the 
claims  made  by  prosecution  and  defense 
for  the  better  understanding  of  the  proposi- 
tions of  law  which  we  are  called  upon  to 
consider. 

The  first  complaint  of  defendant  is  that 
the  court  erred  In  admitting  testimony  as 
to  the  occurrences  at  the  meeting  between 
himself  and  Riley  at  noon  of  the  day  of  the 
affray.  But  this  complaint  Is  not  well  found- 
ed. Hecker's  plea  was  self-defense.  Wheth- 
er Hecker  was  within  or  without  his  legal 
rights  in  seeking  to  gain  possession  of  the 
horses,  whether  he  or  the  deceased  first  com- 
mitted a  felonious  assault,  were  disputed 
questions  for  the  Jury's  determination.  The 
attempt  to  retake  the  first  horse,  though  sep- 
arated In  time  from  the  taking  of  the  sec- 
ond, was  a  part  of  the  same  occurrence  and 
transaction  which  led  up  to  and  culminated 
in  the  fatal  affray.  Tlie  recovery  of  the 
first  horse,  and  the  manner  of  It,  the  conduct 
of  the  two  men  upon  that  occasion,  their  pre- 
vious dltficulty,  their  threats  against  each 
other,  whether  communicated  or  not,  all 
tended  to  enlighten  the  Jury  as  to  the  mental 
attitudes  of  the  men  towards  each  other 
at  the  time  of  the  affray,  and  thus  to  assist 
in  determining  the  disputed  question  as  to 
which  In  fact  first  put  himself  In  the  wrong, 
and  which  first  made  a  felonious  assault 
upon  the  other;  for  only  by  so  determining 
could  the  Jury  Justly  decide  upon  the  de- 
fendant's plea.  People  v.  Lyons,  110  N.  T. 
618.  17  N.  B.  301;  State  v.  Perlgo,  70  Iowa, 
657,  28  N.  W.  452;  Monroe  v.  State,  5  Ga. 
85;  Williams  v.  State,  3  Heisk.  376;  State 
V.  Zellers,  7  N.  J.  Law,  220;  Keener  v.  State, 
18  Ga.  IM;  State  T.  Tarter,  26  Or.  38.  87 
Pac.  53. 

But  having  admitted,  and  properly  admit- 
ted, this  evidence,  the  court  erred  In  refus- 
ing to  give  the  Instructions  asked  by  de- 
fendant (defendant's  proposed  instructions 
Nos.  7,  8.  and  9)  defining  the  rights  of  a 
finder  of  lost  property  to  compensation  few 
Its  care  and  preservation  and  to  any  prom- 
ised reward,  the  nature  of  his  lien  upon 
It,  and  how  such  lien  could  be  lost  or  ex- 
tinguished. It  Is  conceded  by  tlie  prosecu- 
tion that  these  instructions  correctly  em- 
body the  law,  but  it  is  contended  that  they 
were  properly  refused  as  Irrelevant.  Thla 
contention  cannot  be  upheld.  One  of  the 
questions  of  primary  consideration  for  the 
Jury  was  which  of  the  two  men  was  the  ag- 
gressor at  the  time  of  the  fatal  affray,  which 
of  the  two  first  overstepped  the  boundaries 
of  the  law,  which  of  the  two  first  trespassed 
upon  the  legal  rights  of  the  other, — In  short, 
which  of  the  two,  by  his  acts  and  conduct, 
first  put  himself  In  the  wrong;  for  it  Is  obvi- 
ous that  the  determination  of  this  must  throw 
a  flood  of  light  upon  the  other  question,  sec- 
ond In  consideration  but  first  In  Importance, 
namely,  whether,  at  tbe  time  the  defendant 
first  fired,  he  was  acting  In  s^-defense. 
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The  opposing  claims  of  eonnael  upon  this 
erideDce  have  been  snggested.  Upon  Ute 
one  hand  It  was  ar^ed  that  defendant,  aft- 
er Toluotarlly  surrendering  hla  possession  of 
the  horses,  and  so  extinguishing  his  Uen, 
came  with  a  lawless  hand  to  retake  them 
trom  their  owner,  prepared  for  this  end  to 
do  murder  If  resisted;  and  that  this  motive 
dominated  his  conduct  In  the  meeting  at 
noon  and  the  fatal  later  one.  Upon  the 
other  hand,  It  was  argned  that  the  surrender 
of  possession  had  been  Involuntary,  and  that, 
consequently,  defendant's  right  to  posseBsfon 
still  existed  even  against  the  oynar;  that 
Ills  Intent  was  therefore  propo*,  and  his  pur- 
pose lawful.  The  alraence  of  Inatmctions 
apon  these  questions  of  law  left  the  jury 
without  mdder  or  compass.  The  true  rule 
for  measuring  the  acts  of  the  parties  not 
having  l)een  given  them,  each  was  at  lib- 
erty to  set  up  his  own  independent  standard, 
and  approve  or  condemn  In  accordance  with 
It.  The  refusal  to  give  these  instructions 
thus  constituted  reversible  ^ror.  People  v. 
Taylor,  3*i  Cal.  256;  People  v.  Keefer,  65 
Cal.  232,  3  Pac.  818;  People  v.  Flee,  9T  Cal. 
457,  32  Pac.  531. 

The  court  gave  an  Instmction  prepared  by 
defendaid  after  modification.  That  instruc- 
tion is  as  f<dlows,  the  modification  complained 
of  being  the  italicized  phrase,  inclosed  In 
Inacketa:  "I  cha^  you  that  the  law  does 
not  permit  the  taking  of  human  life  or  the 
Infliction  of  great  bodily  harm  In  the  resist- 
ing of  a  mae  trespass  against  personal  pn^ 
erty.  Therefore,  in  ttie  present  case,  should 
you  find  from  the  evidoice  that  defendant  at- 
tempted to  rcfialn  possession  of  the  horse  re- 
turned by  Pollock  [in  a  peaceable  manner]  for 
the  declared  purpose  of  holding  him  for  a  re- 
ward, and  that  the  deceased,  Riley,  resisted 
such  attempt  on  the  part  of  defendant  by  re- 
sorting to  the  use  of  a  deadly  weapon,  or  by 
attempting  to  kill  Hecker  or  Inflict  upon  bim 
great  bodily  harm,— and  there  was  Imminent 
danger  of  his  doing  so,— then  I  charge  that 
RUey  was  acting  unlawfully  and  without 
rl^t;  and  If,  under  these  circumstances,  yon 
fljid  that  Hecker,  In  order  to  protect  hima^ 
from  death  or  great  bodily  harm  at  the  hands 
of  Riley,  shot  and  killed  Ull^,  then  I  instruct 
you  that  be  was  justified  In  so  doing,  and  you 
must  acquit  him.  And,  In  this  connection,  I 
further  instruct  you  that,  If  yon  so  find,  it 
makes  no  difference  whether  Hecker  had  a 
right  to  take  the  horse  or  not;  Riley  had  no 
legal  right  to  attempt  to  kill  Hecker  in  re- 
sisting a  m^  trespass."  The  instruction  was 
tiered  under  defendant's  claim  of  self-defense. 
As  given,  It  was  unobjectionable  as  a  state- 
ment of  the  law  excepting  for  the  italicized  in- 
sertion.  One  is  not  justified  in  taking  human 
life  to  prevent  the  commission  of  a  mere  ttes- 
pass,  though  any  persrai  in  defense  of  prop- 
erty has  die  legal  light  to  prevent  the  c<Hn- 
mlsslon  of  a  fdony  attempted  by  violence  or 
.surprise,  and  In  so  doing  may  use  all  neces- 
saiy  tacee,  ev&x  to  the  taking  of  life.  Pen. 


Code,  i  197,  suM.  Z;  People  v.  Payne,  8  Cal. 
ail;  People  v.  Flanuagan,  60  CaL  2;  People 
T.  Dunn,  80  CaL  34,  21  Pac.  1130.  The  amend- 
ment left  the  Instructicm  confused  and  errone- 
ous. The  defendant  was  entitled  to  have  the 
Jury  Instructed  that  even  If  he  was  la  the  act 
of  cwnmittbig  a  forcible  trespass  in  endeavor- 
ing to  take  the  horse,  if  his  act  amounted  to 
DO  more  timn  a  trc^ss,  RUey  was  not  jus- 
tified In  trying  to  kill  hhn.  If  he  did  try,  in  at- 
tempting to  prevent  it  And  if,  under  these 
drcnmstanoes,  RUey  did  make  the  first  fduil- 
ous  assault  upon  d^endant,  d^endant,  In 
turn,  would  be  justified  In  killing  Riley,  If 
the  ctrcmnstances  oi  RU^'a  felmilons  assault 
were  auffldrat  to  «cclto  defendant's  (ears  as 
a  reasonable  man  that  he  was  in  danger  of 
death  or  great  bodily  Injury,  and  be  acted  un.- 
der  these  fears  alone,  and  bad  in  good  faith, 
declined  further  struggle  before  firing  the  fa- 
tal shot,  or  was  pnt  In  such  sudden  Jeopardy 
by  the  acts  of  deceased  that  be  could  not 
wlthdmw,  and  If  it  was  thus  that  Riley  met 
his  death.  But,  as  given,  the  court  In  effect 
told  the  jury  that  ttie  defendants  rl^ts  were 
to  be  governed  by  their  determination  whether 
or  not  he  was  endeavoring  to  take  poasession 
of  the  horse  In  a  peaceable  manner.  Even  if 
a  peaceable  trespass  be  conceded,  the  Jury 
was  substantially  told  that  Becker's  plea  of 
self-defense  under  the  hypothesis  could  not  be 
upheld  unless  his  act  was  a  peaceable  tres- 
pass. But  such  is  not  law.  "Where  the  tres- 
pass is  forcible  against  personal  properiy,  an 
owner  may  resist  it,  but  he  Is  not  justified  In 
killing  the  trei^iasser  unless  it  Is  necessary,  to 
prevent  a  felonious  destruction  of  the  prop- 
erty, or  to  defend  himself  agamst  loss  of  life 
or  great  bodily  barm."  Carnal  v.  State,  58 
Am.  Dec.  282,  26  Am.  &  Eng.  Ena  Law,  p, 
572;  State  v.  Tarter  (Or.)  87  Pac.  68;  State 
V.  Perlgo,  70  Iowa,  657.  28  N.  W.  452. 

The  acts  which  a  defendant  may  do  and  Jus- 
tify under  the  plea  ot  self-defense  depend  pri- 
marily upon  bis  own  conduct,  and  secondarily 
upon  the  conduct  of  the  deceased.  There  Is 
no  fixed  rule  applicable  to  every  case,  though 
certain  general  principles,  well  established, 
stand  fortb  as  guides  for  the  action  of  men 
and  measures  for  the  Jury's  determination  of 
their  deportment: 

First.  Self-defense  Is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel  with 
the  design  to  force  a  deadly  Issue,  and  thus, 
through  his  fraud,  contrivance,  or  fault,  to  cre- 
ate a  real  or  apparent  necessity  for  killing. 
People  V.  Robertson,  67  Cal.  646,  8  Pac.  000; 
Stewart  v.  State,  1  Ohio  St  66. 

Second.  It  Is  not  available  as  a  plea  to  one 
who,  by  prearranged  duel  or  by  consent,  has 
entered  into  a  de.idly  mutual  combat,  in  which 
he  slays  his  adversary.  In  both  of  these  eases 
the  same  rule  applies.  A  man  may  not  wick- 
edly or  willfully  Invite  or  create  the  appearan- 
ces of  necessity  or  the  actual  necessity  which,  If 
present  to  one  without  blame,  would  Justify  the 
homicide.  State  v.  Partlow,  1)0  Mo.  6tlS.  4  S.  W. 
14;  State  7.  Uudecwood,  37  Mo.  225;  Lorn- 
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belt's  Case,  0  Ldgli,  005;  1  Blsh.  Or.  Law,  I 
870;  GlllelaDd  y.  State.  44  Tex.  356;  C!Uff<n^ 
State,  68  Wis.  478,  17  N.  W.  «H;  Tate  T. 
State,  46  Ga.  151. 

Third.  Wbere  one,  without  fault.  Is  placed 
under  circumstance  sufficient  to  excite  the 
fears  of  a  reasonable  person  that  another  de- 
signs to  commit  a  teUmj  or  some  great  bodily 
injury  iQwn  him,  and  to  afford  grounds  foi^ 
reaaonatde  belief  that  tbm  is  immhient  dan- 
ger of  the  aocompllshment  of  this  dedgn,  be 
may,  acting  under  these  fears  alone,  slay  his 
assailant,  and  be  jnstlfled  by  the  appearances; 
and  as,  wbere  the  attack  is  sudden  and  tbe 
danger  Imminent,  he  may  Increase  his  peril  by 
retreat,  so  situated  be  may  stand  his  gronnd, 
that  becoming  his  "wall,"  and  Orj  his  ag- 
gressor, even  if  it  be  proved  that  he  might 
mare  easily  hare  gained  his  safety  by  fll^. 
People  T.  Herbert,  61  Cal.  544;  People  T.Gon- 
aales,  71  GaL  569, 12  Pac.  783;  People  t.  Ye 
Park,  62  Gal.  204;  People  t.  Bobertson,  67 
CaL  690;  8  Fac.  600;  Runyan  t.  State,  57  Ind. 
84;  Brwln  t.  State,  20  Ohio  St  186.  So,  too. 
under  such  circumstances,  he  may  pmnue  and 
slay  Us  adversary.  But  the  pursuit  must  not 
be  in  revmge,  not  after  tbe  necearity  for  de- 
fense bos  ceaised,  but  must  be  prosecuted  in 
good  fiUth,  to  the  sole  end  of  winning  his 
safety  and  securing  Us  life.  Carroll  v.  State, 
23  Ala.  28;  Young  v.  Com..  0  Bush,  312;  C(A- 
Uns  T.  State,  32  Iowa,  30;  Horr.  &  T.  Gas.  p. 

23a 

Fourth.  Where  one  is  making  a  felonions  as- 
SBult  upcm  another,  or  has  created  appearances 
Justifying  that  other  in  making  a  deadly  coun- 
ter attack  in  adf-d^ense,  the  original  assail- 
ant cannot  slay  his  adversary  and  avail  him- 
self of  tbe  plea,  unless  be  has  first  and  in 
good  faith  decUned  furth«?  comlut,  and  has 
fairly  notified  him  tlwt  be  has  abandoned  the 
contesL  And  U  tbe  drcumatances  sre  such, 
arising  rtther  from  the  condition  of  his  adver- 
sary, caused  by  the  aggressor's  acts  during  the 
aflCray  or  from  the  suddenness  of  the  counter 
attack,  that  he  cannot  so  notify  him,  it  Is  tbe 
first  assailant's  faidt,  and  he  must  take  the 
MMisequencca  (People  v.  Button,  106  GaL  628, 
39  Fac.  1073;  State  r.  Smith,  10  Nev.  106; 
Ktoffer  T.  State,  15  Ohio  St  47);  for,  as  the 
deceased,  acting  upon  the  apprarances  created 
by  the  wrongful  acts  of  the  aggressor,  would 
have  been  Justified  In  kllllug  him,  he  whose 
fault  created  these  appearances  cannot  make 
the  natural  and  legal  acts  of  the  deceased 
looking  to  his  own  defense  a  Justification  for 
tbe  homicide.  Before  doing  so,  he  must  have 
destroyed  these  appearances,  and  removed,  to 
the  other's  knowledge,  his  necessity,  actual  or 
apparent,  for  self -preservation. 

Fifth.  Where  one  Is  the  first  wrongdoer,  but 
bis  unlawful  act  Is  not  felonious,  as  a  ^ple 
assault  upon  the  person  of  another,  <a  a  mere 
trespass  upon  bis  property,  even  tluwgh  forci- 
ble, and  this  unlawful  act  is  met  by  a  counter 
assault  of  a  dmdly  cliaracter,  the  right  of  atit- 
defaise  to  the  first  wrongdoer  Is  not  lent;  for, 
as  his  acts  did  not  Justify  upon  the  part  of  tbe 


other  the  use  of  deadly  mans  for  th^  preven- 
tion, his  kllllns  by  the  other  would  be  crimi' 
xialt  and  one  may  always  defend  hlmsdf 
agfiiinst  the  criminal  taklnr  of  his  life.  But 
in  contemplation  ct  the  weakness  and  passions 
of  men,  and  of  the  provocation,  irtilch,  tliough 
inadequate,  was  wrongfully  put  i^on  tbe  oth- 
«■  It  Is  the  duty  of  the  first  wrongdoer,  before 
he  can  avail  himself  <tf  tbe  plea,  to  have  re- 
treated to  the  wall,  to  have  declined  the  strife, 
and  withdrawn  from  tbe  dllficulty,  and  to  have 
killed  his  adversary,  under  necessity^  actual 
or  aiqpBrent,  only  atta  so  doing.  If,  however, 
the  counter  assault  be  so  sudden  and  perifcntB 
that  no  opportnni^  be  given  to  decUne  or  to 
make  known  to  bis  adversary  his  willingness 
to  decline  tbe  strife.  If  he  cannot  retreat  with 
safety,  tbui,  as  the  greater  wronr  of  tbe  dead- 
ly assault  is  ttpon  Us  opponoit  he  would  be 
JusUfied  In  slaying  forthwith  in  setr-defensK 
People  V.  Robertsoji,  67  GaL  646,  8  Pac.  OOO; 
Petqile  V.  Westlafce.  62  CaL  303;  State  v.  Fer^ 
igo,  70  lowa.  eSJ,  2S  N.  W.  452.  Tbe  dlstinc- 
tl<m  between  this  principle  and  the  one  reced- 
ing it  consists  in  this:  In  the  tannex  case  the 
^vocation  for  making  a  deadly  counter  at- 
tack In  seir-dcfense  is  adequate,  and  thoeforfl 
tbe  first  aggmsor  must  remove  the  necessity 
tax  It  and  make  that  fact  knomi  b^re  his 
own  right  of  seU-defense  can  exist;  In  ttie  lat- 
ter case  the  jvovocatlon  is  Inadequate,  and  if 
the  other,  by  his  own  unlawful  act  deprives 
the  first  wrongdoer  of  tbe  f^pmrtmUty  to  de> 
dine  a  -deadly  strife,  that  fftult  lies  not  at  the 
door  at  fhe  slayer,  but  of  tbe  slain. 

So  much  It  has  seemed  necessary  to  say  in 
view  of  the  varying  theories  vpoa  the  facts 
attending  this  homicide  and  lu  contempla- 
tion of  a  new  trlaL 

If,  at  tbe  time  of  the  affray,  Het&er  was  a 
trei^msser,  and  no  more,  in  bis  endeavor  toi 
take  the  horse,  and  RUey  met  his  endeavw 
by  a  deadly  assault  upon  him  with  a  pistol, 
it  was  Hedker's  first  duty  to  decUne  the 
strife;  and.  If  the  suddenness  of  tbe  assault 
precluded  this,  he  was  Justified,  so  long  as 
tbe  imminence  of  Us  dani^r  contlnned,  or  ap- 
parently continued,  in  meetliv:  it  by  a  dead- 
ly return.  If,  however,  Uecker  \ra8  not  * 
wnmgdoer  in  seeking  to  take  the  horse,  and 
BUey  met  his  attempt  by  a  felonious  assault 
with  a  plstoL  Uecker,  if  the  assault  was  snd> 
den,  and  the  danger  great  or  apparmtly 
great  would  have  been  Justified  in  standing 
bis  ground,  or  even,  as  above  set  forth.  In 
pursuing  and  slaying  Us  adversary,  to  win 
Us  safety.  If.  on  the  other  hand.  Hecker 
made  tbe  first  deadly  assault  bis  right  to  slay 
Biley  In  self-defense  did  not  exist  even 
though  willing  thereafter  to  decline  farther 
combat  until  he  had  in  good  faith  declined 
and  fairly  made  known  to  Biley  Us  willing- 
ness to  do  so.  And,  If  he  did  not' do  this, 
even  though  he  foiled  because  of  his  own 
Imminent  danger,  and  undor  these  elrcum- 
stences  killed  Bil<^,  Us  act  was  crhnlnaL 
And,  lastly.  If,  upon  tbe  odier  hand,  he  made 
the  first  felonions  assault       thereafter,  and 
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before  flrfng  the  fatal  shot,  did  In  good  faith 
witbdraiv  and  decline  further  combat,  and 
this  was  fairly  made  known  to  Riley  by  his 
conduct,  and  thereafter  Riley  pursued  him, 
and  forced  a  new  combat  upon  him,  and  un- 
der these  circumstances  Rtley  was  killed,  the 
killing  was  justifiable. 

Defendant's  proposed  instruction  No.  13,  as 
to  the  right  to  pursue  and  slay  to  secure  safe- 
ty. Is,  in  Itself,  a  coiTect,  If  not  a  full,  eiposl- 
tioD  of  the  law,  and  It  cannot  be  said  that  It 
doefl  not  address  itself  to  a  theory  permissible 
under  the  evidence.  It,  or  an  equivalMit  In- 
struction, should  therefore  have  been  given. 

't  was  not  error  to  refuse  defendant's  pro- 

osed  Instruction  19.  The  jury  was  advised 
ts  to  the  weight  of  evidence,  number,  and 
credibility  of  witnesses.  The  vice  of  the  re- 
jected instruction  was  that  it  declared  that 
the  Jury  must  be  convinced  to  an  "absolute 
moral  certainty."  The  refusal  to  give  such 
an  Instruction  has  more  than  once  been  up- 
held. People  v.  Davis,  04  Cal.  440,  1  Pac. 
889;  People  v.  Nelson,  85  Cal.  430,  24  Pac. 
1006;  People  v.  Ferry,  84  CaL  31,  24  Pac.  33; 
People  V.  Smith,  105  CaL  «76,  39  Pac.  38. 

The  instractlon  lettered  O  is  not  erroneous. 
Standing  by  Itself,  it  would  be  of  little  value 
to  the  Jury,  since  It  merely  declares  that  the 
killing:  after  withdrawal  from  a  struggle 
might  be  Justlded.  However,  It  is  obviously 
bat  a  preliminary  declaration,  as,  la  the  In- 
Btmctions  immediately  succeeding  (P.  and  Q.), 
there  are  set  forth  in  detail  the  circnmBtances 
under  tbe  assumed  state  of  facts  which  would 
and  would  not  Justify.  These  instructloni 
will  be  construed  together.  People  r.  Tur- 
cot-, 05  Cal.  126.  3  Pac.  461. 

Tbe  court  gave  an  Instmction  snbstaDtlally 
as  adced  by  defendant,  but  struck  therefrom 
the  closing  sentence,  as  follows:  "And  If, 
onder  these  circumstances,  he  killed  deceased, 
70D  miut  find  as  your  rerdict,  not  guilty." 
The  complaint  Is  founded  upon  this  excision. 
It  Is  the  nature  tendency  of  advocates  to 
bear  with  emiMuuis  upon  the  favorable  polnta 
both  In  argument  and  in  Instnictions,  and  all 
the  eases  are  replete,  as  Is  this  case,  with 
Instmctlons  asked  by  attorneys  for  the  prose- 
cution and  defense,  and  closing  with  this  or 
an  equivalent  formula.  It  cannot  be  said 
that  to  eliminate  It  from  one  instruction  is 
error.  Yet  the  practice  is  not  wise.  If  tbe 
Instruction  offered  Is  not  the  law,  the  court 
may  reject  it;  if  it  be  law,  it  la  better  to  give 
it  as  presented,  for  not  ouly  has  either  party 
the  right  to  emphasise  by  instructions  a  true 
principle,  but  tbe  danger  of  modifying;  an  in- 
struction which  is  correct  in  itself  Is  that  It 
may  occasion  some  Jwt  ground  for  complaint 
fliat  the  modification  devitalizes  and  emascu- 
lates the  proposition  of  law  whose  exposi- 
tion was  sought  We  are  far  from  Implying 
that  such  was  the  effect  in  this  case,  still  fur- 
ther from  Implying  that  such  was  tbe  intent, 
but  It  certainly  Is  not  amiss  to  suggest  the 
wiser  and  better  imctice. 
■■  Instnu:tion  B,  which  Is  onnplained  of,  has 


often  been  given  and  as  often  approved  by 
this  court  The  cases,  in  which  it  Is  dis- 
cussed, are  reviewed  In  People  v.  Bruggy,  93 
Cal.  476,  29  Pac.  26.  As  was  said  by  this 
court  in  People  v.  Herbert,  61  Cal.  544:  "To 
Jnstlfy  a  homicide,  there  must  be  a  necessity, 
actual  or  apparent;  and  this  we  understand 
to  be  true  under  out  statute  as  well  as  at 
common  law."  Those  cases  where  the  as- 
sailed is  not  required  to  look  to  escape  as  an 
avenue  of  safety  arise,  as  has  been  before 
discussed,  where  the  peril  is  swift  and  Im- 
minent, and  the  necessity  of  action  Immedi- 
ate. Therein  the  law  does  not  weigh  in  too 
nice  scales  the  conduct  of  the  assailed,  and 
say  he  siull  not  be  Justified  because  be  might 
have  resorted  to  other  means  to  secure  his 
safety.  The  suddenness  of  the  attack  puts 
him  to  the  wall.  TJpon  the  duty  of  retreat 
there  was  a  contrariety  of  opinion  by  the 
writers  of  common  law,  and  this  difference 
has  found  its  way  Into  the  decisions  of  our 
states,— some,  as  Alabama  and  Iowa,  hold- 
ing to  the  rule  that  retreat  Is  necessary; 
others,  as  Indiana,  Michigan,  and  our  own 
state,  declaring  for  the  contrary  doctrine. 
But  It  is  not  stating  it  too  strongly  to  say  that 
the  trend  of  later  Judicial  decisions  is  In 
favor  of  the  latter  rule.  So  that  while  the 
killing  must  still  be  under  an  absolute  neces- 
sity, actual  or  apparent  as  a  matter  of  law, 
that  absolute  necessity  Is  deemed  to  exist 
when  an  Innocent  person  Is  placed  In  such 
sudden  Jeopardy.  The  right  to  stand  one's 
ground  should  form  an  element  of  the  In- 
structions upon  the  necessl^  of  killing  and 
the  law  of  self-defense. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  reversed,  and  tbe  cause  re- 
manded. 

We  concur:  BBATTY,  O.  J.;  TEMPLE. 
J.;  McFARLAND,  J.;  VAN  FLEET,  J.J 
GAROUTTE,  J.;  HARRISON,  J, 
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FAULT  T.  MURRAY.    (U  A  No.  14.)l 

(Snnreme  Court  of  California.    Nov.  9.  1895.) 
Nbgotiablf!  Ixstri'mexts — A(;COMM0I>ATlOV 

PaPSH— CONSIDBRATIOS. 

It  toattcrs  not  that  an  accommodation 
maker  affixed  his  sitmature  to  tbe  note  in  giies- 
tion  after  the  bank  liiBcomitiiifr  it  as  pnyee  hart 
Dflid  the  money  thereon  to  hifl  eomnker,  for 
whose  benefit  the  note  was  executed,  if,  before 
such  comaker  received  the  money,  he  promised 
thf!  bank  that  he  wonld  cause  the  accommodutioa 
maker  to  sign  the  note,  and  the  bank  advanced 
the  money  relyinir  In  good  faith  upon  that  prom- 
ise, not  entering  the  note  as  discounted  untit  aft- 
er the  other  signature  was  obtained. 

CommlsslfHierB*  decision.  Department  1. 
Appeal  from  superiw  coirt,  San  Dlego  coun- 
ty; James  A.  GibwHi,  Judga 

Action  by  Fred.  N.  Fauly,  as  receiver  ot 
the  CaUfbmla  National  Bank,  against  BU 
H.  Murray,  on  a  promissory  note.  There 
was  Judgment  tat  plaintiff,  from  wtaieh  de- 
fendant appeals.  Afflrmed. 

1  Rehearing  denied. 
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CaB^OB  Oartor  and  Wlthlugton  &  darter, 
tor  appellant  Allen  &  Flint,  for  respondent 

VANOIiIEF,  O.  Action  on  a  pr(»Qlas(H7 
note  made  by  defendant  to  said  bank  July 
20,  1881,  for  the  sum  of  f57&80,  payable  90 
days  attw  date,  with  Interest  at  the  rate  ot 
1  per  cent  per  moDtb  from  date.  It  is  al- 
leged in  the  answer  of  the  defendant  that 
this  note  was  made  by  him  as  a  renewal  of 
a  former  note  for  the  sum  of  $500  and  in- 
terest, Jointly  made  by  bim  and  one  Hugh 
Bums  to  said  bank,  on  vhlcb  Joint  note 
lie  was  a  mere  surety,  of  which  the  bank 
had  notice  at  the  time  it  was  signed  by 
him;  that  said  Joint  note  was  gireu  to  se- 
cure a  loan  of  (500,  made  and  adTanced  to 
Bums  by  the  bank  on  a  note  signed  by 
Bums  alone,  several  hours  before  defendant 
signed  the  same  as  a  Joint  maker  with  Bums; 
that  at  the  time  defoidant  signed  the  last- 
mentioned  note  he  was  ignorant  of  the  al- 
leged facts  that  the  bank  had,  smne  hours 
before^  on  the  same  day,  actually  advanced 
to  Boms  the  CGOO  loaned,  and  had  accepted 
as  security  therefor  the  note  signed  by  Bums 
akme;  that  he  was  induced  thus  to  sign 
said  Joint  note  by  a  collusive  and  fraudu- 
lent suppreadoQ  by  Bums  and  the  bank  of 
the  facts  that  tbe  loan  had  been  made,  and 
that  Bums'  Individual  note  had  been  accept- 
ed thmfor,  before  he  was  Induced  to  sign 
said  note  as  a  Joint  maker;  that  lie  rauain- 
ed  ignorant  of  said  suppressed  facts  until 
long  after  he  Individually  made  the  note  in 
suit  as  a  renewal  ot  said  Joint  note;  and  for 
these  reasons  he  alleges  that  there  was  no 
consideration  for  his  signature  to  said  Joint 
note,  and  cmsequentiy  no  consideration  for 
the  renewal  thereof  by  the  note  In  suit  The 
conrt  below  found  as  facts  that  the  loan 
to  Bums  by  tiie  bank  was  solicited  by  Bums 
CSX  January  21,  1890,  he  having  been  intro- 
duced to  06111ns,  the  president  of  the  bank, 
by  defendant;  that  at  tbe  time  he  solicited 
the  loan  Bums  r^resented  to  the  bank  that 
defendant  would  sign  a  note  for  the  mon- 
ey. If  loaned,  Jointly  with  bim,  though  de- 
fendant was  not  then  present  and  bad  not 
then  promised  the  bank  to  sign  the  note; 
that  thereupon  the  bank  agreed  to  make 
the  loan  oa  the  condition  that  Bums  would 
procure  tbe  signature  ot  defendant  to  the 
note  as  a  Joint  maker;  that  Bums  then 
signed  tbe  note,  and  passed  it  to  the  note 
clerk  of  the  bank,  jnomlBlng  that  he  would 
cause  defendant  to  sign  It  but  the  president 
of  the  bank  then  directed  the  clerk  not  to 
enter  the  note  as  discounted  l/y  tbe  bank 
until  It  should  be  signed  by  tbe  defendant 
but  at  the  same  time  advanced  and  deliv- 
ered tbe  $500  loaned  to  Bums;  that  th^e- 
after,  during  banking  hours  on  the  same 
day,  t^e  defendant  called  at  the  bank,  and 
signed  the  note,  and  after  it  was  signed  it 
was,  in  the  regular  course  <3t  business  on  the 
same  day,  mtered  as  a  discounted  note;  that 
in  advanciug  said  money  to  Buriu  tbe  bank 


relied  ap<m  tiie  promise  of  Bums  tliat  he 
would  cause  defmdant  to  sign  the  note; 
that  defendant  iMgned  the  note  menHy  as  an 
accommodation  to  Burns,  and  received  no 
othear  cc»isld«ntlon  therefor,  and  did  not 
know,  at  the  time  he  signed,  that  Bums 
had  before  that  time  received  the  money 
loaned;  that  after  tbe  maturity  of  the  note, 
the  defendant  at  the  reaueet  of  the  bank, 
renewed  It  by  making  tbe  note  in  suit  with- 
out any  consideration  additional  to  that  for 
tbe  Joint  note;  and  "that  no  fraud  or  mis- 
representation of  any  kind  or  character  was 
used,  practiced,  or  made  by  said  bank,  or 
by  any  one  In  Its  bdialf,  in  or  about  the 
procurement  of  the  signature  of  defendant 
Murray,  ^ther  to  said  original  note  or  to 
the  note  sued  on  In  this  action."  Upon  these 
findings  of  fact  Jndgm«it  passed  in  favor 
of  plaintiff  for  tbe  amount  sued  fw.  The 
defendant  appeals  from  tbe  Judgment  and 
from  an  order  denying  bis  motion  tot  a  new 
trIaL 

AK>ellant  contmds  (IJ  that  the  findings 
of  fact  are  not  Justtfled  by  tbe  eyldHiQe,  and 
(2)  that  the  facts  foimd  do  not  warrant  tbe 
Judgm»it  The  only  material  controvosy 
about  the  facts  relates  to  the  consideration 
for  the  flnt  note.  If  there  was  a  ButB<^t 
ccoisideratlnD  for  the  ^oAnt  note,  the  surren- 
der thtteof  to  defendant  was  undoubtedly  a 
BOfBclent  conslderatlMi  tox  the  indivldnal 
note  of  the  defendant  upcm  which  tbls  ac- 
tion is  founded.  In  order  to  establish  a  snffl- 
dent  consideration  for  the  first  note,  tt  was 
(mly  necessary.  In  additltm  to  the  admitted 
facts,  to  find,  as  the  conrt  did  find,  an  af- 
firmative answer  to  the  following  questlfms: 
Did  Bums,  before  he  rec^ved  the  money, 
promise  the  bank  that  he  would  cause  de- 
fendant to  sign  the  note?  Did  tiie  bank  ad- 
vance the  m<niey  relying  in  good  faith  upon 
that  promise,  so  that  the  agreement  for  the 
loan  and  the  security  therefw  was  not  cmn- 
plet^  executed  until  after  defendant  signed 
the  Jobit  note?  I  think  the  evldcoce^  dt 
rect  and  drcumstantlal,  saisibly  tended  to 
prove,  and  therefore  Justified,  these  findings. 
As  to  the  fraud  and  collusion  charged,  then 
is  no  evidence  tending  to  prove  It  The  fkcts 
of  this  case  plainly  and  materially  distinguish 
it  fnxn  that  of  Leverone  v.  Hlldretb,  80  OaL 
139,  22  Fac.  72.  In  tbat  case  the  note  idgned 
by  the  defendant  had  been  complete  exe- 
cuted by  his  father,  and  was  two  months 
overdue  when  defendant  signed  It;  and  there 
was  no  plausible  pret^ise  of  any  considera- 
tion moviug  to  the  defendant  By  Implica- 
tion that  case  Justifies  tbe  Judgment  in  this. 
Speaking  of  the  authorities  cited  by  the  re- 
spondent til  that  case,  the  court,  by  tbe  chief 
Justice,  said:  "They  are  to  the  effect  tbat  If 
the  payee  parts  with  hla  money  m  the-fatth 
of  a  promise  by  the  borrower  that  he  wBl 
procure  the  signature  of  a  surety  to  bis  note, 
the  surety  Is  bound  If  he  sign  tbe  note  aft» 
the  money  Is  advanced;  but  such  Is  not  tbe 
case  here."  Such,  however*  is  the  case  at 
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bar.  The  authorities  referred  to  by  the  chief 
Justice,  8o  far  as  repcM^ed,  are  McNaught  v. 
McClanghry,  42  N.  Y.  22,  and  HarrlngtoD  v. 
Brown,  77  N.  Y.  72.  In  the  first  of  these  cas- 
es the  court  said:  "The  authMlties  are  clear 
apon  the  two  propositions  iuTOlTed  in  the 
4]nestion:  First  If  Abram  had  given  his 
note  to  the  plalntUf,  and  the  same  had  been 
accepted  in  performance  of  the  contract  wlth- 
oat  further  condition,  and  the  note  was  yet 
unmatured,  the  obtaining  an  addltlcmal  In- 
dorse would  liBTe  been  a  gratuitous  act  on 
the  part  of  Abram,  and  the  indorser  would 
not  be  bound.  ♦  •  ♦  On  the  other  hand.  If 
Abram  had  originally  agreed  with  the  lendw 
that  he  would  obtain  the  new  indorser,  and 
had  obtained  the  money  upon  the  faith  of 
that  promise,  then  bis  finding  the  additional 
indoraer  was  based  upon  a  valid  considera- 
tion, and  the  indorser  was  held  by  his  signa- 
ture To  this  precise  point  Is  the  case  of 
Motes  T.  Bird,  11  Mass.  436,  recognized  and 
affirmed  in  Hawkes  t.  PhUUps,  7  Gray,  2S4; 
Lovering  T.  Fogg,  18  Pick.  B40;  Leonard  t. 
Wildes,  36  Me.  265.  See,  also,  Paries  t.  Brln- 
kerboff,  2  Hill,  603;  Clark  T.  Rawson,  2  Den- 
1o,  135."  I  think  the  Judgment  and  OTder 
should  be  affirmed. 

We  CMicnr:  SBARLS,  C;  BBLGBCEIR,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  fOT^oing  opinion,  the  judgmoit  and  order 
are  affirmed. 


IVY  Via 

PEOPLE  T.  SHATTUCK.   (Cr.  80.) 

(Supreme  Court  of  OaJifomia.   Nov.  7.  18^.) 

Homicide  —  Evioetcoe  —  Declaritioxs  —  Exohp 
Tiow— Defense— IssASiTT—WiTHEBS 
— Ckedibilitt. 

1.  Od  trial  of  a  mother  for  the  muirler  of 
her  daughter's  seducer,  declarations  of  the  de- 
ceased to  his  mother,  several  days  before  the 
mnrder,  on  his  return  from  a  visit  to  the  defend- 
ant and  her  daagbter,  made  in  answer  to  a  let- 
ter from  the  daughter,  as  to -what  occurred  at 
the  meeting,  are  purely  hearsay. 

2.  An  objection  by  the  defense  to  the  ad- 
mission of  what  the  deceased  did  on  a  certain 
visit  to  the  defendant  wlli  be  held  to  include 
what  he  said  on  that  occasion,  when  it  appears 
that  tiie  parties  to  the  prosecution  and  the  court 
so  understood  It. 

3.  Where,  on  a  trial  for  murder,  insanity  la 
relied  on  as  a  defense,  an  expert  may  testify 
to  statements  made  to  him  by  the  defendant 
of  previous  sufferings,  which  formed  the  basis 
of,  and  are  declared  by  1dm  to  1m  necessary  to, 
his  diagnosis  of  the  case. 

4.  Where,  on  trial  of  a  mother  for  the  mur- 
der of  her  daughter's  seducer,  the  defense  is 
insanity,  caused  by  discovery  of  the  fact  of  the 
aedneticm,  and  the  prosecution  claim  that  d»- 
Jfendant  knew  from  the  b^inning  that  the  rela- 
tion was  immoral,  correspondence  between  de- 
ceased and  the  daughter,  of  which  defendant 
had  no  knowledge.  Is  inadmissible. 

6.  An  iuBtmction  in  a  criminal  prosecutiMi, 
requiring  the  juty  to  consider  the  relationship 
and  interest  of  witnesses  to  t^ie  defendant,  as 
affecting  their  credibility,  Is  erroneous. 

Department  2.  Appeal  from  superior  court, 
<^ty  and  county  of  San  Francisco;  Edward 
A.  Belchers,  Judge. 


Jane  Shattuck  was  convicted  of  murd^,  and 
from  the  judgment,  and  an  order  denying  a 
new  trial,  appeals.  Reversed. 

Burnett  G.  Haskell,  J,  J.  Guylfoyle.  and  T. 
J.  Lannon,  for  appelant  Atty.  Gen.  Flts- 
gerald,  f<Mr  the  State. 

TEMPLE,  J.  The  defendant  was  tried  upon. 
the  charge  of  murder,  and  convicted  of  mur- 
der in  ttie  first  degree,  and  appeals  from  the 
Judgment  and  from  an  order  refusing  a  new 
trial.  Her  defense  was  Insaidty.  The  prose- 
cuttm  and  defense  each  made  an  (^>enlnK 
statement  at  the  bc^nnlng  of  the  trial 
Among  other  things  the  district  attorney  stat- 
ed that  he  would  prove  that  the  deceased, 
Harry  G.  Potde,  was  a  young  man  who  bad 
expectations,  and  that  defendant  desired  to  In- 
duce him  to  marry  her  daughter.  There  had 
been  some  love  passages  between  them,  but  de- 
ceased never  expected  to  marry  Miss  Shat- 
tuck. On  the  4th  January  defendant  sent 
Poole  a  note,  demanding  that  he  declare  bis  In- 
tentions. Miss  Shattuck  was  a  <ihoni8  girl  In 
an  opera  troupe^  and  was  expecting  to  go  East 
on  McHiday,  January  8tb.  On  ttie  Sunday  pre- 
ceding, def^dant  caused  h^  daughter  to  writ* 
deceased  a  letter,  couched  In  endearing  and 
yet  alarming  terms,  requesting  his  Immediate 
presence.  Deceased  received  this  lettOT,  and 
in  response  went  to  the  house,  when  defendant 
shot  him  through  the  head,  and  he  Immediate- 
ly died.  He  claimed  that  the  kHH^  was  de- 
liberate and  malicious,  and  out  of  revenge,  be- 
cause Poole  would  not  marry  ber  daughter. 
Defendant's  counsel  announced  that  they 
would  rely  to  a  great  extent  on  the  same  facts. 
He  claimed  that  deceased  pretended  an  honest 
attachment  for  Hiss  Shattuck,  and  pretended, 
that  he  desired  to  marry  heie,  and  so  won  her 
affect  Ions  and  the  confldeace  of  her  mother. 
His  visits  to  the  residence  et  the  Sbattudca 
were  frequent,  and  his  engagement  under- 
stood, and  he  addressed  the  defendant  as  "ma" 
and  her  mother  as  "grandma."  He  claimed 
that  the  pretended  affection  was  put  on  to  en- 
able him  to  seduce  the  daughter,  which  he 
finally  succeeded  In  doing.  He  dalmed  that 
his  client  was  suffering  frcnn  a  bndn  disease, 
and  was  already  In  the  border  lands  of  In- 
sanity. Insanity  was  already  present  In  a  la- 
tent form,  and  only  required  a  snfflclent  exdt- 
ing  cause  to  render  it  active.  This  cause  was 
furnished  by  the  suddrai  discovery  on  that 
fiital  Sunday  that  lier  daughter  had  been  min- 
ed, and  she  deceived,  by  the  arts  of  tlie  sen 
ducer.  His  defense  was,  therefore,  insanity, 
pure  and  single.  It  will,  be  noUced  that; 
while  proof  at  the  charge  was  not  waived,  the 
defense  assumes  that,  the  corpus  dtilcti  behig 
made  out,  defendant  was  guilty  as  charged, 
unless  she  was  Insane,  l^e  killing  was 
shown,  and  in  the  proof  on  the  part  of  the 
prosecution  there  were  no  circumstances  in 
mltigatlML 

1.  The  first  objection  which  It  Is  necessary 
to  notice  relates  to  the  objections  of  defend- 
ant to  the  evidence  oC  a  «»iv»»atI(Hi  betweeo 
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Hn.  Newbuds,  mother  of  the  deceased,  and 
the  deceased,  January  4th,  three  days  and 
more  liefore  the  homicide.  The  wltneas  tes- 
tified tliut  at  Iiaif  past  G  o'ciock  on  that  even- 
tng  her  sod  received  a  letter  from  Mrs.  Shat- 
tuck,— tlje  letter  alluded  to  in  the  opening 
statement,— and  immediately  went  out.  He 
returned  about  8  o'clock.  The  district  attor- 
ney aslced:  "What  did  be  do  then?"  Here 
counsel  for  the  defense  objected,  when  the  fol- 
lowing occurred.  "Mr.  Peixotto:  It  Is  part 
of  the  res  gestie.  Mr.  Leunon:  I  object  to  It 
as  Irrelevant,  immaterial,  and  Incompetent. 
The  Court:  The  objection  is  overruled.  Mr. 
Lennon:  We  take  an  exception.  Mr.  Pelx- 
otto:  We  introduce,  may  It  please  the  court, 
what  was  done  upon  the  evening  of  January 
4th,  as  being  part  of  the  res  gestae,  as  the 
first  matter  which  led  to  the  unfortunate  mat- 
ter on  the  Sunday.  The  Court:  I  suppose,  for 
the  purpose  of  leading  up  to  the  motive  or  In- 
tent? Mr.  Peixotto  (Interrupting):  Also 
showing  motive,  deliberation,  and  malice.  Mr. 
Pelxotto:  You  said  he  came  home  about  eight 
o'clock?  Answer.  Yes,  sir.  Question.  What 
did  he  do  then?  A.  I  was  sitting  in  the  kitch- 
en, reading,  and  he  came  In,  and  his  eyes  look- 
ed as  though  he  had  been  crying.  I  did  not 
say  very  much.  I  watched  him,  and  he  took 
his  things  oCF,  and  he  said  he  never  was  going 
Into  that  house  again.  He  spoke  of  the  wo- 
man. I  said,  'What  woman?*  He  said,  'That 
girl's  mother.'  I  asked  him,  'Why?  'Wdl,' 
he  said,  'she  was  no  good.'  "  As  this  was  3^ 
days  prior  to  the  homicide,  we  need  not  dis- 
cuss the  question  as  to  whether  this  conversa- 
tion was  res  gestae.  It  is  suggested  that  the 
conversation  was  res  gestae  as  to  the  receipt  of 
the  letter,  and,  if  such  proof  of  the  fact  was 
proper,  this  must  be  so.  But  proof  character- 
izing his  receipt  of  the  letter  was  not  material, 
and  the  ccaiversation  did  not  occur  at  the  time 
be  received  the  letter,  and  had  no  reference  to 
It  It  was  only  to  show  something  which  had 
transpired  during  his  absence,  between  him- 
self and  defendant,  and  was  purely  hearsay. 
It  is  not  disputed  that  It  was  proper  for  the 
proBecutI<m  to  show  malice,  deliberation,  and 
motive,  but  this  must  be  done  by  comi>etent 
evidence,  and  the  declarations  of  the  deceased 
are  not  competent  It  Is  mid  that  the  defense 
did  not  make  a  proper  objectitm,  because  the 
question  was  what  did  be  do  then,  not  what 
did  be  say,  and  there  was  no  motlcm  to  strike 
the  testimony  out.  What  he  did  was  to  have 
the  conversation  with  his  mother,  and  the  rec- 
ord shows  that  all  parties,  including  the  court, 
nndenitood  that  the  evidence  came  In  under 
the  exception.  What  he  did  then  would  have 
been  no  more  relevant  than  what  be  said. 
When  It  Is  plain  that  the  defense  Intended  to 
take  the  exception,  and  bis  Intention  could  not 
be  misunderstood,  we  are  not  dlspoaed  to  criti- 
cise. In  order  to  find  a  leawm  for  not  consld- 
erlufc  It  especially  to  a  criminal  case.  Bee 
Peofde  V.  Yee  Fook  Din,  106  GaL  163.  39  Pae. 
tS30.  A  great  deal  was  made  of  this  erldnice 
by  the  DTMecntion.   It  waa  contended  tliat 


there  had  been  an  estrangement;  that  tn  fact 
the  deceased  had  answered  the  letter  by  re- 
fusing to  marry  the  daughter;  and  hence  arose 
a  desire  for  revenge.  It  was  error  which 
would  of  Itself  necessitate  a  reversal 

2.  A  medical  witness  was  called  by  the  de- 
fense to  show  the  mental  condition  of  the  de- 
fendant, and  establish  the  defoise  of  insanity. 
It  was  contended  that  defendant  was  suffer^ 
Ing  from  a  tumor  ui>on  Iho  brain,  v/hlch 
caused  pressure  there,  and  a  mental  condition 
which  made  her  liable  to  become  insane  upon 
any  great  excitement  The  witness  proceed- 
ed to  tell  of  what  pains  the  patient  conplaln- 
ed,  and  said  that  it  waa  necessary  to  give  a 
clinical  history  of  the  caae  to  understand  the 
significance  of  her  symptoms.  Ha  was  asked 
If  he  got  the  history  of  her  past  sufferings 
from  the  defendant  herself,  and  he  said  be  did. 
Thereupon  the  district  attorney  objected  to 
her  statements  as  to  past  suffering  and  condi- 
tion. The  objectioD  was  sustained.  The  wit- 
ness then  said:  "It  la  neceesatr  to  refer  to 
previous  condition  In  order  to  explain  why  I 
treated  her,  and  why  I  came  to  the  conclu- 
sion. The  Court:  Tbe  previous  condition  of 
the  defendant  as  she  may  bare  told  bim,  la 
hearsay  testimony,  and  cannot  be  permitted." 
Due  exception  was  taken.  Such  declarations 
and  statements,  when  they  constltote  In  part 
tbe  basis  upon  which  the  opinion  of  an  ex- 
pert Is  based,  and  are  by  him  declared  to  be 
necessary  to  enable  him  to  form  an  opinion  as 
to  the  nature  of  the  disease,  are  admissible. 
Rogers,  Exp.  Test.  8  74;  Railroad  Co.  v.  New- 
lands,  104  Ind.  264,  3  N.  E.  836;  Yeatman  v. 
Hart,  6  Humph.  375.  The  party  Is  entitled 
to  have  the  reasons  for  the  cvlnlon,  so  that 
the  Jury  can  estimate  Its  value.  If  the  evi- 
dence justifies  It  they  may  conclude  that  tbe 
sufferings  were  feigned,  or  may  themselves 
form  an  Independent  judgment  upon  the  facta. 
It  is  contended  that  injury  did  not  result  from 
this  errw.  But  that  we  cannot  tell.  His 
opinion  might  have  carried  much  more  wel^ 
had  he  been  permitted  to  state  aD  the  facts 
upon  which  he  based  it  He  himself  said,  in 
effect  that  his  (pinion  and  treatment  could 
not  be  explained  without  It 

8.  The  next  exception  was  to  the  Introduc- 
tion by  the  prosecution  of  certain  letters  writ- 
ten by  Miss  Truly  Shattock  to  Harry  G.  Poole: 
As  stated,  both  the  prosecution  and  the  de- 
fense had  claimed  In  their  opetdng  statements 
that  the  relation  of  lovers  bad  existed  between 
the  deceased  and  Miss  Shattnck.  and  that 
Harry  O.  Poole  bad  not  Intended  marriage. 
The  prosecution  really  claimed  that  tbe  rela- 
tion was  immoral,  and  that  defendant  knew 
It  and  yet  insisted  that  deceased  flbonld  mar- 
ry her  daughter,  and*  when  be  refused,  killed 
him  out  of  revenge.  Tbe  theory  of  the  defense 
baa  already  been  stated.  That  was  that  de- 
ceased was  engaged  to  Miss  Truly,  and  that 
tbe  relation  vas,  on  tfadr  ride,  honest  and 
honorable,  and  that  defUidant  did  not  suspect 
that  there  was  anything  wrong,  or  that  her 
daughter  bad  been  sedoced,  until  tbe  morning 
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of  the  homicide.  The  letters  were  Introduced 
as  a  part  of  the  cross-examination  of  Miss 
Truly  Shattuck.  At  the  very  commencement 
of  ber  testlmonr  she  said:  "He  [Poole]  was 
keeping  company  with  me.  I  was  In  love 
with  him,  and  engii£:ed  to  marry  him."  The  de- 
fense bad  never  denied  the  relation,  or  that  both 
defendant  and  her  daughter  encouraged  and 
favored  the  attentions  paid  by  Poole  to  Miss 
Sbattnck.  It  was  part  of  their  defense  that 
they  did  BO  nnder  the  belief  that  his  Inten- 
tions were  honorable.  During  the  testimony 
of  Miss  Shattuck  counsel  for  the  defense  read 
three  letters  from  deceased  to  Miss  Truly, 
which  had  no  apparent  significance,  except  as 
showing  that  he  sought  Miss  Sbattuck's  so- 
ciety. The  letters  Introduced  by  the  prose- 
cution had  no  other  relation  to  the  letters  read 
by  the  defense  than  tliat  tbey  were  a  part 
of  the  same  amatory  correspondence.  There 
was  nothing  in  them  tending  to  disprove  any- 
thing contained  in  the  letters  read  In  defense, 
nor  did  they  explain  anything  contained  there- 
in, or  testified  to  by  the  witness.  The  real 
purpose  of  the  letters  was  to  argue,  from  some 
dubious  expressions  contained  In  them  that 
MlssShattuckwasnot  then  a  chaste  woman;  In 
other  words,  that  she  had  been  seduced.  X 
do  not  say  that  I  think  they  tended  to  prove 
that;  but.  If  they  did,  they  would  not  dis- 
prove the  charge  that  Poole  was  the  setlucer. 
Furthermore,  upon  that  subject  the  witness 
had  given  no  testimony.  It  was  not  shown, 
nor  was  It  claimed,  tliat  the  defendant  knew 
of  these  letters.  Evidence  that  her  daughter 
was  unchaste  had  no  bearing  upon  any  ques- 
tion In  the  case  except  to  show  malice,  and 
to  rebut  the  claim  that  the  defendant  diS' 
covered  the  t&ct  for  the  first  time  on  the  morn- 
ing of  the  homicide.  Without  proof  that  the 
defendant  knew  of  the  correspondence,  I  am 
at  a  loss  to  discover  upon  what  principle  they 
were  admissible.  If  the  fact  of  the  seduction 
or  want  of  chastity— admitting  that  It  was 
shown  by  the  letters— was  material,  it  does 
not  matter  when  the  daughter  was  seduced  or 
became  unchaste,  but  when  did  the  defendant 
discover  it.  But  It  Is  said,  If  this  was  error, 
It  was  Invited  error.  But,  as  we  have  seen, 
the  evidence  did  not  tend  to  disprove  or  ex- 
plain anything  which  the  letters  put  in  by  the 
defense  tended  to  prove.  Had  the  character 
of  the  relation  between  tlie  deceased  and  Miss 
Shattuck  been,  of  itself,  Independently  of  the 
knowledge  of  the  defendant,  a  matter  In  con- 
troversy, I  think  the  letters  would  have  been 
relevant;  but  the  character  of  that  relation 
was  Immaterial,  except  as  it  affected  the  de- 
fendant's state  of  mind.  This  could  not  have 
been  affected  by  such  facts  If  she  were  Igno- 
rant of  them.  There  was  nothing  in  these  let- 
ters which  tended  to  show  that  the  young 
people  were  not  engaged  to  be  married,  or 
that  deceased  had  not  won  the  confidence  of 
the  defendant  by  pret^dlng  an  honorable  af- 
fection for  her  daughter. 

4,  It  Is  next  objected  that  the  court  erred 
In  ^vlng  an  Instruction  as  follows:  "Certain 


relatives  of  the  defendant,  to  wit,  the  hus- 
band, mother,  and  daughter,  have  been  exam- 
ined as  witnesses  in  behalf  of  the  defense. 
This  is  their  right  It  Is  proper,  however, 
for  the  jury  to  bear  in  mind  the  relationship 
between  them  and  the  defendant,  and  the 
manner  in  which  they  may  be  Interested  by 
your  verdict,  and  the  very  grave  Interest  they 
must  feel  In  It.  And  It  Is  proper  for  the  jury 
to  con^der  whether  their  position  and  Interest 
may  not  affect  their  credibility,  or  color  of 
their  testimony."  A  charge  of  this  character 
was  held  to  be  error  in  People  v.  Hertz,  106 
Cal.  660,  39  Pac.  32.  The  court  has  frequen^ 
]y  hinted  that  a  similar  Instruction  in  regard 
to  the  defendant  Is  erroneous,  because  it  vio- 
lates the  constitutional  provision  that  judges 
shall  not  charge  juries  with  respect  to  mat 
ters  of  fact.  The  court  has  heretofore  de- 
clined to  reverse  for  such  Uistruetlon,  as  It 
bad  been  approved  In  some  former  coses.  The 
reason  for  this  was  that  cases  might  have 
been  already  tried  where  such  instruction  had 
been  given  In  reliance  upon  the  former  de- 
cisions, and  In  regard  to  the  defendant  the  In- 
struction would  not  be  likely  to  be  so  harm- 
ful, as  the  situation  was  obvious  without  being 
specially  pointed  out  This  case  was  tried 
before  the  profession  had  become  aware  of 
the  rule  laid  down  In  People  v.  Hertz.  We  do 
not  care  to  modify  that  rule. 

There  are  otber  alleged  errors  which  I  do 
not  deem  It  necessary  to  discuss.  In  view  of 
the  fact  of  a  new  trial,  however,  I  suggest 
that  the  hypothetical  question  put  to  the  med- 
ical expert  be  revised.  Judgment  and  order 
reversed,  and  new  trial  (xedered. 

We  concur:  llcFABLAND,  J.;  MBSS- 
SHAW,  J. 


S  CaL  Unrep.  Itt 

LEVERONE  v.  HILDRETH.   (No.  18,382.) 

(Su(Heme  Court  of  OaUfomia.  Nov.  18,  1885.) 

Appeal — Rbvibw— Evidbkcb. 
Where  there  Is  a  substantial  conflict  in 
the  evidence,  the  findings  of  the  trial  court  will 
not  be  disturbed. 

Department  2.  Aroeal  from  mperior  court, 
Fresno  conntjr;  M.  K.  Harria.  Judge. 

Action  by  William  M.  Levetone  against 
George  W.  Hildretb.  There  was  a  Judgment 
for  defmdant,  and  plaintiff  appeals.  Af- 
firmed. 

Tupper  &  Tu[^r,  tac  appdlant   Oralg  ft 

Meredith,  for  respondent 

PER  CURIAM.  The  plaintiff  brought  this 
action  on  a  promissory  note,  dated  August  1, 
1885,  and  payable  one  day  after  date,  and  the 
defendant  pleaded  as  a  defense  thereto  that 
there  was  no  consideration  for  the  execdtlon 
of  the  note  by  him.  The  note  was  originally 
made  by  Thomas  Hildretb,  the  father  of  de- 
fendant, and  some  montlis  later  was  signed 
by  defendant    The  case  was  tried  and  Uie 
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finding  and  judgmeut  were  In  favor  of  the 
plaintiff.  From  that  judgment  and  an  order 
denying  a  new  trial,  the  defendant  appealed. 
After  a  hearing  by  this  court  In  bank,  the 
judgment  and  order  were  reversed,  and  the 
cause  remanded,  upon  the  ground  that  the 
findings  as  to  the  consideration  for  the  execu- 
tion of  the  note  by  defendant  were  against 
all  the  evidence.  The  court  said:  "There  Is 
no  material  conflict  of  testimony  as  to  the 
circumstances  under  which  he  added  his  sig- 
nature to  the  note.  Respondent  was  press- 
ing his  father  for  payment,  and,  at  the  father's 
request,  the  son  signed.  There  was  no  ex- 
tension of  credit,  no  promise  of  forbearance, 
written  or  oral."  80  Cal.  130,  22  Pac.  72. 
The  caae  was  again  tried,  and  the  court  found 
that  "there  was  no  consideration  for  the  exe- 
cution by  the  defendant  of  the  promissory 
note  set  forth  in  the  complaint  of  the  plain- 
tiff," and  gave  Judgment  accordingly  for  de- 
fendant From  that  judgment  and  an  or- 
der denying  bis  motion  for  a  new  trial,  the 
plaintiff  prosecutes  this  appeal. 
.  In  supiwrt  of  the  appeal  it  is  earnestly  con- 
tended that  the  finding  that  there  was  no  con- 
sideration for  the  execution  of  the  note  by 
defendant  was  not  justified  by  the  evidence, 
because  "It  appears  from  the  evidence,  with- 
out any  conflict,  that  defendant,  Geoixe  W. 
Hlldreth,  at  the  request  of  plaintiff,  signed 
the  note  upon  plaintiffs  agreeing  not  to  sue 
or  attach  defendant's  father,  Thomas  Hll- 
dreth, at  once,  but  to  wait  and  to  give  him 
a  few  months  within  which  to  pay  the  note," 
and  that  "plaintiff  waited  from  November, 
1833,  the  time  of  the  agreement,  until  Feb- 
ruary 9,  1887,  before  bringing  suit"  It ,  is 
true  that  the  evidence  Introduced  by  the 
plaintiff  tended  strongly  to  support  hla  the- 
ory, but  It  was  not  without  conflict.  On  the 
contrary,  the  evidence  Introduced  by  defend- 
ant was,  in  our  opinion,  quite  sufficient  to 
raise  a  substantial  conflict  upon  the  question 
In  controversy.  It  would  subserve  no  useful 
purpose  to  state  the  evidence  In  detail.  The 
case  falls  within  the  well-settled  rule  that, 
when  there  Is  a  substantial  conflict  ot  evi- 
dence, the  findings  of  the  trial  court  will  not 
be  disturbed  on  appeaL 

The  judgment  and  order  most  be  affirmed, 
and  It  Is  80  ordered. 


SILE.NT  FRIEND  MIN.  CO.  et  al.  v. 
ABBOTT  et  al.i 
(Court  of  Appeals  of  Colorado.    Oct.  14,  1805.) 
Equitable  Absioxment. 
A  promise  to  pay  a  dobt  out  of  proceeds 
of  ore  to  be  mined  is  not  an  eqnitablc  assignment 
of  such  procceda. 

Error  to  district  court  Fremont  county. 

Action  by  C.  H.  Abbott  and  othera  against 
the  Silent  Friend  Mining  Company  and  oth- 
ers on  Its  contract  to  pay  a  debt  due  plaln- 


1  Rehearing  denied,  Nov.  11,  1885. 


tiffs  out  of  the  proceeds  of  ore,  and  'for  an 
injunction  restraining  defendants  from  dis- 
posing of  the  proceeds.  From  a  judgment  for 
plaintiffs,  defendants  bring  errw.  Reversed. 

Thos.  D.  Adams,  for  plaintiffs  In  oror. 
Llbby  &  Martin,  for  defendants  In  error. 

THOMSON,  J.  On  the  Ist  day  of  Feb- 
ruary, li&3,  the  plaintiffs,  Abbott  HamUton, 
and  Harrington,  entered  into  a  contract  In 
writing  with  the  Silent  Fi-lend  Mining  Com- 
pany, whereby  the  plaintiffs  conveyed  to  the 
comi»any  a  perpetual  easement  and  right 
of  way  through  a  tunnel  upou  certain  mining 
claims  belonging  to  them,  to  be  used  by  the 
company  for  the  devel<q)ment  and  working 
of  Its  own  mining  proiwrtles,  and  also  the 
use  of  the  plaintiffs'  roads,  ore  bins,  and 
shops,  for  the  same  purpose.  In  considera- 
tion of  which  the  company  agreed  to  pay  to 
the  plaintiffs  ?t],000,— ?3,000  payable  at  the 
time  of  the  execution  of  the  contract,  and  the 
residue  out  of  the  proceeds  of  the  first  ore 
shipped  from  the  company's  property.  The 
complaint  set  forth  the  contract  In  full,  cred- 
ited the  company  with  the  payment  of  the 
entire  purciiase  money,  except  $1,000,  aver- 
red that  more  tiian  sufficient  money  bad 
been  realized  from  sales  of  ore  to  pay  the 
plaiutlfFs'  claim,  but  that,  in  violation  of  its 
agreement  it  was  permitting  certain  of  its 
officers  to  apprt^rlate  the  receipts  to  their 
Individual  uses  and  purposes,  and  had  fail- 
ed to  pay  the  plaintiffs  the  balance  due  them. 
There  were  allegations  of  the  Imminent  dan- 
ger of  exhaustion  of  the  company's  ore 
body  on  account  of  the  rapidity  with  which 
the  ore  was  being  extracted,  and  of  the 
resulting  Insolvency  and  InabUlty  to  pay  of 
the  company.  The  prayer  was  for  a  tem- 
porary Injunction,  restraining  the  company 
from  using  any  money  payable  to  it  for 
ore,  except  for  the  purpose  of  ijaying  the 
plaintiffs  the  amount  owing  to  them,  and  for 
a  decree  making  the  Injunction  mandatory, 
by  requiring  the  company  to  pay  to  the  plain- 
tiffs the  first  money  received  by  it  for  ore 
to  the  amount  of  ?1,000.  There  was  another 
defendant  who  claimed  the  money  by  virtue 
of  ah  assignment  made  to  him  by  the  com- 
pany of  Its  property,  for  the  benefit  of  Its 
creditors,  after  the  commencement  of  this 
suit;  but  the  question  to  be  determined  Is 
not  affected  by  his  presence  in  the  ease,  and 
he  will  therefore  receive  no  further  notice. 
The  temiwrary  injunction  was  allowed,  as 
prayed,  and  upon  the  final  hearing  a  decree 
was  rendered  making  It  perpetual,  and  or- 
dering the  company  forthwith  to  pay  to  the 
plaintiffs  $1,000,  found  by  .  the  court  to  be 
in  Its  possession  as  proceeds  of  ore  sold,  upon 
pain  of  being  adjudged  guilty  of  contempt 
of  court.  The  company  has  brought  the  case 
here  for  review  on  error. 

Several  questions  are  discussed,  but  the  de- 
termination which  we  have  reached  upon  one 
disposes  of  the  case  In  this  court,  and  the 
othera  will  not  be  noticed.  Do  the  aUega- 
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ttona  of  tbe  complaint  bring  the  case  vltbln 
the  cognizance  of  a  court  of  equity?  If  they 
do  not,  tbe  decree  was  oroneoua  througb- 
out  The  poaltlon  of  tbe  pliUntlffB  Is  tbat 
tbe  ogrement  to  pay  tbe  balance  of  tbe 
purchase  money  out  of  the  flrst  proceeds  of 
sales  of  ore  amounted  to  an  equitable  as- 
signment of  those  proceeds,  or  so  much  of 
them  as  might  be  necesHary  to  satisfy  the 
jdalutifTs'  claim;  and  that,  therefore,  they  are 
entitled  to  proceed  against  the  fund,  and  com- 
pel  spedftc  performance  by  tbe  company  of 
Its  agreement  to  pay  out  of  tbat  fund.  Inas- 
much as  our  decision  turns  upon  tbe  effect 
to  be  given  to  the  language  of  that  agree- 
ment, we  quote  the  portion  of  the  contract 
containing  IL  It  Is  as  follows:  "In  consid- 
eration of  tbe  premises,  tbe  said  party  of  the 
secraid  part  agrees  to  pay  to  the  said  par- 
ties of  the  flrst  part  the  sum  of  ¥6,0OU  as 
follows,  to  wit:  ^3,000  upon  the  ^te  of  ex- 
ecutbm  of  this  agreement,  aud  tbe  balance 
at  $3,000  fnnn  the  proceeds  of  the  sale  of 
the  first  ore  shipped  from  tbe  said  Silent 
Friend  Mining  Company's  prop«ty."  There 
are  no  words  In  this  agreement  which  could 
c^erate  to  transfer,  or  which  even  Indicate 
an  Intention  to  transfer,  any  spcclflc  fund, 
or  an  Interest  in  any  specific  fund,  to  tbe 
idalntiffs.  No  right  was  conferred  upon  tbe 
pialntifTB  to  receive  the  money,  except  as 
It  might  be  paid  to  them  by  the  compmiy. 
Tbe  ore  bdonged  to  tbe  company.  It  ex- 
tracted, shipped,  and  sold  it,  and,  when  It  re- 
celved  the  price  of  its  ore,  the  money  was 
Its  own.  The  agreement  gave  the  plalntUlB 
no  interest  In  tbe  m<«ey  as  such.  It  was 
simply  a  promise  by  tbe  c(Hnpany  tbat,  when 
tt  received  the  mon^.  It  would  apply  It  In 
payment  of  the  debt;  and,  until  It  should  do 
so,  no  title  In  tbe  money  could  pass  to  tbe 
plaintiffs.  If  It  failed  in  tlie  fuIflUment  of 
Its  promise,  tbe  plaintiffs'  remedy  was  by  an 
action  at  law  against  tbe  company  for 
breach  of  contract 

As  to  what  does,  and  what  does  not,  con- 
stitute an  equitable  assignment  of  a  fund, 
there  has  been  considerable  adjudication.  In 
Bradley's  Case,  Kidg.  t.  Hardw.  IM  (decided 
In  174dl)>  the  chancellor  held  tliat  a  promise 
to  pay  the  plaintifTs  demand  out  of  a  specific 
debt  did  not  create  a  lien  upon  the  debt, 
saying:  "It  is  common  for  persons  who  have 
expectations  from  the  deaths  of  their  friends 
to  promise  to  pay  their  debts  out  of  such 
legacies;  yet  such  promises  will  not  biud  such 
legacies  apecificaliy,  notwithstanding  such 
creditors  might  think  they  had  a  right  to  such 
an  express  lien  by  virtue  of  their  forbear- 
ance." In  Christmas'  Adm'r  v.  Griswold,  8 
Ohio  St.  558,  the  agreement  was  that  Christ- 
mas should  pay  Faseett  out  of  the  first 
money  be  received  from  sales  of  certain 
lands,  etc.  The  court  said  tbat  the  contract 
could  not  operate  as  an  equitable  assign- 
ment, and  created  no  lien  in  favor  of  Fas- 
sett's  estate  upon  Christmas'  share  of  tbe 
proceeds  of  tbe  lands;  quoting  the  following 


from  Hare  &  Wallace's  notes  to  Leading 
Cases  In  £!qul^:  "It  Is  necessary,  moreover, 
In  order  to  constitute  an  assignment,  either 
In  law  or  equity,  that  there  should  be  such 
an  actual  or  constructive  appropriation  of  tbe 
subject-matter  assigned  as  to  confer  a  com- 
plete and  present  right  on  tbe  assignee,  even 
when  the  eircumstauces  do  not  admit  of  Its 
immediate  exm-lse.  A  covenant  on  tbe  part 
of  tbe  debtor,  to  apply  a  particular  fund  in 
payment  f>f  ttie  debt  as  sow  as  he  receives 
it,  will  not  operate  as  an  assignment,  for 
It  does  not  give  the  cov^iantee  a  right  to 
the  funds,  save  through  the  covenantor,  and 
lo(^  to  a  future  act  on  his  part  as  the 
means  of  rendering  It  effectual."  The  follow- 
ing Is  from  tbe  opinion  of  Mr.  Justice 
Swayne,  in  Christmas  v.  Russell,  14  WalL 
G9:  "An  agreement  to  pay  out  of  a  particular 
fund,  boirevw  clear  In  its  terms,  is  not  an 
equitable  assignment.  A  covenant  In  the 
most  solemn  form  has  no  greater  oflTect 
The  phraseology  employed  Is  not  material, 
provided  the  intention  to  tiunsfer  is  mani- 
fested, iSuch  Intention  and  Its  execution  are 
indispensable.  The  assignor  must  not  re- 
tain any  control  over  the  fund,  *  •  •  any 
authority  to  coUect,  or  any  power  of  revoca- 
tion. If  he  d(^  it  is  fatal  to  the  claim  of  tbe 
assignee."  Agabi,  in  Trlst  v.  ChUd.  21  WalL 
441,  the  same  learned  Justice  delivered  him- 
self as  follows:  "It  is  well  settled  tbat  an 
(wder  to  pay  a  debt  out  of  a  particular  fund 
belonging  to  the  debtw  gives  to  the  creditw 
a  specific  equitable  lieu  upon  the  fund,  aud 
binds  It  in  the  bands  of  tbe  drawee.  A  part 
of  the  particular  fund  may  be  assigned  by 
an  order,  and  tbe  payee  may  enforce  payment 
of  the  amount  against  the  drawee;  but  a 
mere  agreement  to  pay  out  of  such  fund  is 
not  Bufficleot.  Something  more  Is  necessary. 
There  must  be  an  appropriation  of  the  fuud 
pro  tanto,  rither  by  giving  an  order,  or  by 
transferring  it  otherwise  in  such  a  manner 
that  the  bolder  is  authorized  to  pay  the 
amount  directly  to  the  creditor,  without  the 
further  Intervention  of  the  debtor."  In  Can- 
ty V.  Lattemer,  31  Minn.  239,  17  N.  W.  383, 
the  contract  was  tbat  Latteruer  should  pay 
Can^  a  8i>ecifled  sum  of  money  for  his 
services  as  attorney  for  Latteruer  iu  a  suit 
then  pending,  and  agreed  that  Canty  should 
receive  the  money  from  the  Mluueapolls  & 
St.  Louis  Railroad,  out  of  an  amount  due 
Latteruer  from  the  railroad,  to  lie  paid  when 
the  suit  was  settled.  The  court  construed 
the  contract  as  an  equitable  assignment,  but 
based  its  decision  upon  tbe  ground  that  the 
money  was  to  go  directly  from  the  railroad 
company  to  Canty,  aud  was  not  to  be  flrst 
collected  by  him,  and  then  paid  to  Latteruer; 
and.  In  order  that  its  decision  upon  the  facts 
before  it  might  not  be  misunderstood,  the 
court  added:  "A  distinction  exists  between 
such  a  case  and  an  agreement  that  the  prom- 
isor will  pay  out  of  a  particular  fund.  In 
the  latter  case  the  agreement  contemplates  a 
continued  right  In  the  promisor  to  recover 
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and  hold  the  mon^,  and  that  paymrat  shall 
be  made  only  through  hhn."  There  are  other 
declBloDB  along  the  aanie  Unes,  but  those  we 
hare  cited  are  sufflclnit  for  our  purpose. 

Gounael  seem  to  be  impressed  with  the 
Idea  that  the  adjudications  have  been,  for 
the  most  part,  In  cases  where  the  rights  a* 
third  parties  were  lUTolved,  and  that  the  de- 
cisions were  In  aome  manner  aflCected  by 
that  consideration.  We  do  not  find  such  to 
be  the  case.  Thtir  doctrine  clearly  is  that 
an  agre«nent  like  the  one  before  ns  does  not 
operate  as  an  assignment  at  all.  A  claim  oth- 
erwise valid  and  enforceable  may  be  post- 
poned or  defeated  by  Intervening  outside 
rights,  but  here  the  plaintiffs  had  no  claim 
whatever  against  the  fund,  and  they  mis- 
took their  ranedy  when  they  invoked  the  aid 
of  a  court  of  equity.  The  decree  will  be  re- 
versed. Keversed. 


(U  Kan.  77S) 

BURLINGTON  NAT.  BANK  et  al.  v, 
BEARD  et  al. 

(Supreme  Court  of  Kansas.    Nov.  9.  1805.) 

WlTHBBS— Tr»»8ACTI0N8   WITH    DeOBDSNT—  DBC" 
LiRATIONa  OF  FrAUDULRKT  VeNDOH. 

1.  Neither  a  sheriff  who  has  levied  a  writ  of 
attachment  upon  chattels  iior  the  attachment 
creditor  is  an  "assiRnee"  of  the  attachment  debt- 
or within  the  meaning  of  section  322  of  the  Code 
of  Civil  Procedure:  and  a  vendee  of  such  attach- 
ment debtor,  although  a  party  to  the  action,  may 
teatify  in  his  own  behalf  to  the  transaction  where- 
by he  claims  title  froai  the  attachment  debtor, 
who  has  died  in  the  mcAntime. 

2.  The  declarationa  of  one  of  the  parties  to 
a  trnnsfcr  of  peraoual  property  alleged  to  be 
fraudulent  are  admissible  in  evidence  ajniiost  his 
vendee,  although  the  i>erson  making  them  is  not 
a  Darty  to  the  suit,  where  such  declarations  are 
made  at  or  aboui  the  time  of  the  tiansft;r  as 
claimed  by  either  party  to  the  suit,  and  there 
is  no  open  and  visible  change  of  possesalon  of 
the  ivooerty. 

(SyllflbuB  by  the  Court.) 

Evrac  from  district  court,  Coffey  county; 
Charles  B.  Graves,  Judge. 

The  ori^nal  action  was  commenced  Septem- 
ber 5,  1889,  by  M.  U  Beard  and  O.  W.  Beard, 
as  partners,  against  J.  R.  Onrrett,  the  Bur- 
llUKton  National  Bank,  the  Bauk  of  I^eroy, 
and  Lane  &  Kent,  partners,  to  recover  dam- 
aees  for  the  taking  and  conversion  of  certain 
cattle  and  hogs,  of  the  all^^  value  of  $4.ffiO, 
and  00  nrres  of  standing  and  groniug  wheat, 
said  to  be  worth  91,800.  A  trial  at  April  term, 
1890,  resulted  in  a  Judgment  In  favor  of  the 
plaintiffs  against  J.  R.  Garrett  and  the  two 
IwiikK  for  ¥4,042.73  aud  costs  of  suit  James 
II.  Heard,  tlie  father  of  the  plaintiffs  below, 
had  lMH>n  the  owner  of  the  rattle  and  hogs  in 
ffiitti^ivcrHy,  and  he  had  made  a  ttansfei*  of 
tlm  winu'  to  Ills  m\<l  hour.  TIk>  date  of  the 
tmuNfer  la  not  allct;^!  In  the  pleadings,  but 
wos  till'  wutiji"*'*  of  proof,  tlM»  plaintiffs  claim- 
ing Hint  they  purdinwd  the  cattle  and  hofis 
fmnt  tlu-fr  fiitlier  AihU  H,  1S88,  and  at  or 
nlKMit  till*  winip  time  tbi>lr  father  granted  them 
Uh)  utw  of  a  large  furiu,  aud  that  they  had 


Bovra  and  wwe  raising  the  whrnt  In  C(mtro- 
versy,  which  was  their  own.  The  defendants 
below  claimed  that  the  transfer  was  made  on 
or  about  April  9,  1888.  James  H.  Beard,  al- 
though not  much  Indebted  on  his  own  account, 
had  becwne  surety  (or  LAfe  Staley,  his  son- 
in-law,  to  ttw  banlcs  above  named  prim^pally. 
and  to  some  other  creditors,  In  a  sum  aggre- 
gathig  about  |15.000.  Staley  fMled  about 
April  9,  1889,  and  suits  were  commenced 
against  Staley  and  James  H.  Beard  by  the 
banks  and  by  lane  ft  Kent  and  scnne  otberc 
and  orders  of  attachment  were  Issued,  and  the 
same  were  levied  by  J.  R.  Garrett,  sheriff,  oc 
April  10;  1888,  on  the  cattle,  hogs,  and  wheat 
In  controversy  as  the  prop«ty  of  James  H. 
Beard.  The  property  was  afterwards  sold  by 
OTder  at  the  court.  James  H.  Beard  died  on 
March  15, 188a  Defendants  tHing  error.  Re- 
versed. 

Redmond  &  Jnnkins  and  L.  B.  &  J.  M.  Kel- 
logg, for  plaintiffs  In  error.  Graves,  Lambert 
&  Dickson,  for  defendants  In  error. 

MARTIN,  C.  J.  1.  On  the  trial  of  the  case 
the  plaintiffs  were  permitted,  over  the  objec- 
tion of  the  defendants,  to  testify  to  a  transac- 
tion with  their  ffttlier,  whereby  they  claimed 
ownership  of  the  property  levied  on  by  the 
sheriff.  It  is  asserted  by  the  plaintiffs  in  erw 
ror  that  this  ruling  was  erroneous,  and  wheth- 
er it  was  so  or  not  depmds  uimn  the  construc- 
tion to  be  gl^en  to  the  word  "assignee"  as 
used  In  section  322  of  the  Code  of  Civil  Pro' 
cedure,  which,  so  fiir  as  necessary  to  the  con- 
sideration of  this  case,  reads  as  follows:  "Na 
party  rfmll  be  allowed  to  testify  in  his  own  be- 
half, In  respect  to  any  transaction  or  communi- 
cation had  personally  by  such  party  with  a  de- 
ceased person,  when  the  adverse  party  is  the 
executor,  administrator,  heir  at  law,  next  ol 
kin,  surviving  partner,  or  assignee  of  such  de- 
ceased person,  where  they  have  acquired  title 
to  the  cause  of  action  immediately  from  such 
deceased  person.  ♦  •  ♦ "  Were  the  sherifT 
and  the  attachment  creditors  the  assignees  of 
James  H.  Beard  within  the  meaning  of  said 
section?  Webster  defines  "assignee"  as;  "A 
person  to  whom  an  assignment  la  made;  a 
person  appointed  or  dep\ited  by  another  to  do 
some  act,  perform  some  business,  or  enjoy 
some  Tight,  privilege,  or  property;  as,  an  a» 
signee  of  a  bankrupt  An  assignee  may  be 
by  special  appointment  or  deed,  or  be  created 
by  law;  ns.  an  executor."  Worcester,  cltln;: 
Burrill  as  authority,  says  an  "assignee"  im: 
"One  to  whom  any  right  or  prc^rty  Is  a»- 
fdgned;  one  who  is  appointed  by  anotlier  to 
do  any  act;  one  to  whom  some  right  o:  prop- 
erty Is  transferred,  or  upon  whom  either  de- 
volves by  the  mere  oijpration  of  law.  In  this 
sense,  an  executor  is  the  assignee  of  the  tes- 
tator ;  and  an  administrator  of  the  Intestate." 
Bouvler  defines  "assignee**  as  fbllows:  "One 
to  whom  an  assignment  has  been  made.  As- 
signees are  either  assignees  In  foct  or  as- 
signees In  law.  An  aBsl;mee  In  fkct  Is  oae  to 
whom  an  assignment  has  been  made  in  fact 
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by  the  party  luiTing  tbe  rigtat.  An  aaslffnee 
in  law  is  oae  In  wbom  tbe  law  Tests  tbe  right; 
aa.  an  executor  or  administrator."  Our  set 
concerning  tbe  constractlon  ot  statutes  (Gen. 
St.  1889,  c.  104).  requires  that:  **WordB  and 
phrases  shall  be  ctHutruea  according  to  tbe 
context  and  tbe  approved  usage  of  tbe  lan< 
gnage ;  but  tecbnieal  words  and  phrases  and 
such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  shall  be  con- 
strued according  to  such  peculiar  and  appro- 
priate meaning."  We  think  that  the  common 
acceptation  of  the  word  "assignee"  Is  limited 
to  an  assignee  In  fact,  and  does  not  compre- 
h«id  an  assignee  by  mere  operation  of  law.  If 
It  had  been  Intended  by  tbe  legislature  to  in- 
clude the  latter  sense,  it  would  have  scarcely 
been  necessary  to  use  the  words  "executor,  ad- 
ministrator, heir  at  law,  next  of  Idn,"  or  "sur- 
Tivlng  partner."  for  the  word  "assignee" 
would  be  broad  enough  to  embrace  them  all, 
and  therefore  the  word  "assignee"  was  used  in 
Its  more  limited  sense  of  an  assignee  In  fact. 
It  would  be  regarded  as  a  strained  construc- 
tion of  the  word  to  extend  it  to  a  sherifT,  or 
the  creditors  whom  he  represents,  by  reason 
of  the  levy  of  an  attachment  upon  the  prop- 
erty of  a  defsndant.  The  attachment  cred- 
itors could  not  even  maintain  an  action  to  set 
aside  fraudulent  transfers  of  the  proiierty  un- 
til after  tbe  reduction  of  their  olaluis  to  judg- 
ment. Tennent  t.  Battey,  18  Kan.  324.  We 
are  not  referred  by  counsel  on  either  aide  to 
authorities  H  hlch  we  consider  directly  In  point 
under  a  statute  like  ours,  and  we  have  reached 
a  decision  as  of  first  impression,  and  h<^d  that 
tbe  court  did  not  err  In  the  admission  of  this 
testimony. 

2.  Testimony  was  offered  on  the  part  of  tbe 
defendants  below  tending  to  show  ttiat  James 
H.  Beard,  in  obtaining  extensions  after  April 
5, 1888,  of  the  notes  on  which  he  was  bound  at: 
surety,  represented  that  he  still  owned  the 
cattle  and  other  property  on  his  place ;  that 
be  made  like  representations  to  other  persons ; 
and  that  at  1  o'clock  of  the  night  before  tbe 
officers  levied  on  the  property  he  went  to  the 
bouse  of  Mike  Beard,  a  relative,  and  told  him 
"that  Lafe  Staley  had  run  all  his  cattle  out  of 
the  country,  and  was  'busted  up,'  and  that  his 
credltots  irere  going  to  attach  In  the  morning, 
and  that  he  had  turned  all  of  his  property  over 
to  hla  boys  to  save  himself,"  and  that  he 
(Mike  Beard)  "must  also  put  his  proi>erty  out 
of  his  hands  or  it  would  be  attached."  All 
testimony  of  this  character,  as  weU  as  the  of- 
fer to  prove  that  prior  to  the  attachment 
James  H.  Beard  conveyed  all  his  real  estate 
liable  to  Judicial  proc^  to  his  said  stms,  was 
excluded,  presumably  on  the  ground  that  the 
ar48  and  declarattons  of  James  H.  Beard  after 
be  had  tranaferr^  tbe  personal  property  to 
his  sons  were  not  admissible  against  them,  and 
that  tbe  transfer  ot  the  real  property  at  a 
time  subsequent  to  the  transactifm  relating  to 
the  persMial  propeity  could  not  affect  the  lat- 
ter. But  It  slunld  be  borue  In  mind  that  tbe 
defendants  below  did  not  admit  that  the  per- 
T.42PJI0.4— 21 


ecmal  property  was  transferred  In  April,  1888, 
but  contended  that  It  did  not  take  place  until 
witiiln  a  few  hours  prior  to  the  attachment, 
and  that  the  real  estate  was  conveyed  to  the 
sons  at  about  the  same  time,  so  that  the  elder 
Beard  divested  himself  of  all  means  of  meet- 
ing his  obligations;  and  this  was  a  fkn^ly  ar- 
rangemoit,  not  in  the  usual  and  ordinary 
course  ot  Imslness.  We  are  of  opinl<«  that 
the  testimony  was  admissible,  although  James 
H.  Beard  had  never  been  a  party  to  the  action. 
In  cases  of  transfers  of  property  alleged  to 
have  been  made  with  intent  to  binder,  delay, 
or  defraud  creditors,  two  steps  are  usually 
necessary,— the  first  being  to  prove  the  fraudu- 
lent Intent  of  the  debtor,  which  may  be  made 
apparent  by  his  acts  and  declarations,  even 
though  not  a  party  to  the  action;  the  second, 
to  show  that  tbe  defendant  vendee  was  not  a 
purchaser  for  a  valuable  consideration,  or  that 
he  knew  or  had  reason  to  believe  that  the  ven- 
dor was  acting  In  bad  faith  towards  his  cred- 
itora.  It  should  be  remembered  that  after 
April  6,  1888,  tbe  cattle  and  hogs  were  kept 
Just  as  before,  without  any  open  and  visible 
change  of  possession;  thus  aiabling  James  H. 
Beard  to  obtain  credit  on  the  strength  of  his 
possession  and  apparent  ownership,  although 
he  may  have  actually  sold  the  property  to  his 
S(ms.  But  there  was  some  evidence  tending 
to  suppOTt  the  theory  of  the  defendants  below 
that  the  transfer  was  of  vety  recent  date,  even 
If  not  in  the  very  face  of  the  officer  on  tbe 
way  with  his  writs.  The  court  should  have 
allowed  the  introduction  of  evidence  In  sup- 
port of  each  of  the  conflicting  themies,  under 
proper  Instructions  to  the  jury  as  to  Its  con- 
sideration. For  authorities  on  this  subject, 
see  Bump,  Fraud.  Conv.  {3d  Ed.)  57&-584; 
1  Greenl.  Ev.  (14tb  Kd.)  1.00,  191;  Smith  v. 
Boyer,  29  Neb.  7«,  45  N.  W.  285;  GUlet  v. 
Phelps,  12  Wis.  302,  400;  Mamlock  v.  White, 
20  Cat  696.  600;  Hartman  v.  Dlller,  62  Pa.  St 
37.  43;  Ferbrache  r.  Martin  (Idaho)  32  Pac. 
252,  253. 

Some  cranplaint  la  made  of  the  instructions 
given  by  the  court  to  the  Jury,  and  we  think 
they  were  not  as  full  and  comprehensive  as 
they  diould  have  been,  but.  If  plaintiffs  in  er- 
ror asked  any  instructions,  they  do  not  api>ear 
in  the  record,  and  we  would  not  feel  Jiistlfled 
in  interfering  with  the  Judgment  on  the  ground 
of  Instructionfl  alone.  For  errors  of  the  court 
in  excluding  evidence  as  hereinbefore  stated, 
the  Judgment  of  the  district  court  is  reversed, 
and  the  case  remanded  for  a  new  triaL  All 
the  Justices  concurring. 


(M  Kan.  4B) 

HYDE  PARK  IXV.  Co.  et  al.  v.  FIRST  NAT. 
BANK  OP  ATCHISON. 
(Sunreme  Court  of  Kansas.    Nor.  9.  1895.) 

Afpbal— Dbpbct  ot  Pabtiks— Diatb  or  Pabtt-» 

Kevival. 

1.  The  absence  of  a  party  from  a  proceed- 
iaz  in  error  who  maj*  he  prejiiiliciaily  uffooted 
bv  a  modifirntion  or  rerenial  of  a  JadKment  de- 
feats the  Jurisdiction  of  the  sopreme  court,  and 


Digitized  by  Google 


322 


FAOIFIG  BJBPORTER,  Vol.  42. 


(Kan. 


nrevents  a  review  of  aor  of  the  roIingB  made 
in  the  cause. 

2.  Several  ypara  after  the  proceedings  in  er- 
ror were  instituted,  a  iio^'t-ssary  party,  who  was 
not  brouKht  into  the  proceediiiRa.  died,  and  short- 
ly afterwards  the  heirs  of  the  decer.sed  party 
and  the  adminiutrator  of  his  estate  applied  to  the 
supreme  court  to  revive  the  judgiueut  rendered 
by  the  district  court  in  favor  of  the  deceased,  but 
did  not  ask  to  revive  the  proceedin(?s  in  error  in 
the  supreme  court.  Held,  that  the  application 
should  liave  been  made  in  the  district  court,  and 
that  it  did  not  cure  the  defect  of  parties  in  the 
supreme  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atcblson  county; 

B.  P.  Waggener,  Judge  pro  tem. 

Action  by  the  First  Xational  Bank  of 
Atchison  against  the  Hyde  Park  Investment 
Comxiany  and  others.  Judgment  against  the 
inveBtment  company,  which  brings  error 
against  the  bank,  which  also  filed  a  cross 
petition  against  defendant  King.  Dismissed. 

Seneca  Heath  and  Henry  Elliston,  for  plain- 
tiff In  error.  B.  F.  Hudson,  for  defendant  tn 
errOT. 

JOHNSTON,  J.  In  1887,  Jesse  C.  Crall 
owned  about  171,^  acres  of  land  near  the 
city  of  Atchison,  w^hich  he  sold  to  Samuel 

C.  King  for  $17,000.  The  purchase  was  made 
by  King  for  a  syndicate  of  15  persons,  but 
the  deed  from  Crall  was  taken  and  held  In 
King's  name  until  the  persons  composing  the 
syndicate  liad  organized  thanselves  into  a 
corporation.  Crall  took  two  shares  in  the 
purchase,  of  $1,000  each,  leaving  $15,000  due 
to  him  upon  the  land,  one-halt  of  which  was 
paid  when  the  deed  from  Crall  was  executed, 
and  for  the  balance  King  executed  a  note 
or  paper  promising  to  pay  $7,B00  one  year 
after  date,  out  of  the  proceeds  of  the  salt 
of  the  land  only,  without  any  personal  lia- 
bility on  his  part,  with  interest  thereon  from 
date  at  the  rate  of  8  per  cent,  per  annum.  At 
the  same  time  he  executed  a  mortgage  upon 
the  land  to  secure  the  payment  of  the  debt 
according  to  the  terms  of  the  note  or  pa- 
per above  mentioned.  Soon  afto^rdfl,  the 
persons  composing  the  syndicate  for  whom 
the  land  was  purchased  and  held  by  King 
organized  a  con>oratlon  called  the  Hyde 
Park  Investment  Company,  and  the  land 
was  then  conveyed  to  the  corporation  by 
King.  ShcH^Iy  afterwards  Crall  borrowed 
about  94,000  from  the  First  National  Bank 
of  Atchison,  and,  to  secure  the  paymwt  of 
the  same,  transferred  to  the  bank  the  note 
and  mortgage  ^ecuted  by  King.  Neither  of 
the  debts  mentioned  was  paid  when  it  be- 
came due,  and  the  bank  brought  an  action 
on  the  note  executed  by  King,  and  assigned 
to  It  by  Crall,  asking  a  personal  Judgment 
against  both  King  and  Orall.  The  Hyde 
Park  Investment  Company  was  made  a  par- 
ty because  it  claimed  an  interest  in  the  mort- 
gaged property,  and  the  bank  also  asked  a 
foreclosure  of  the  mortgage.  Orall  answ^ 
ed,  admitting  the  Indwsement  and  transfer 
of  the  note  and  mortgage,  and  ailing  that 


they  had  been  transferred  only  as  collateral 
security  for  a  personal  loan  from  the  liank 
of  $4,030,  and  that,  when  the  King  note 
and  mortgage  were  collected,  his  debt  to  the 
bank  should  be  first  paid  out  of  the  proceeds, 
and  the  balance  of  the  proceeds  remaining 
after  paying  that  debt  should  be  paid  to 
him.  King  answered  that  In  the  sale  of  the 
land  he  only  acted  In  the  capacity  of  agent 
or  trustee,  and  that  he  did  not  become  per- 
sonally liaMe  tor  the  payment  of  the  debt 
In  suit.  The  Hyde  Park  Investment  Company 
answered  that  It  iiad  become  vested  with  all 
the  title  and  Interest  which  King  ever  had 
in  the  land,  and  denied  all  the  other  aver- 
ments of  the  petition.  At  the  end  of  the 
trial,  and  after  the  court  had  found  that 
King  and  Crall  were  not  liable  to  the  bank 
for  the  debt,  and  that  the  Hyde  Park  Invest- 
ment Company  was  liable  for  the  amount  of 
the  same,  the  bank,  with  the  pmnisslon  of 
the  court,  filed  an  am^ided  petition,  with  a 
view  of  making  its  pleading  conform  to  the 
proofs,  alleging  that  an  agre^ent  respecting 
the  sale  of  the  land  had  been  made  prior  to 
the  execution  of  the  written  papers,  and 
that  It  was  the  binding  one,  and  also  that 
the  investment  company  had  assumed  the 
obligation  for  the  balance  of  the  purchase 
price  of  the  land.  Judgment  was  given  to  the 
bank  against  the  investment  company  for  the 
full  amount  ot  the  debt,  and  a  foreclosure  or 
the  mortgage  was  decreed,  while  King  and 
Crall  were  allowed  to  go  thence  without  day. 
and  to  recover  their  costs.  The  Hyde  Park 
Investment  Company  brought  the  case  to 
this  court,  making  only  the  Fh^  National 
Bank  of  Atchison  a  defendant  In  error.  The 
bank  filed  a  cross  petition  In  error  against 
Samuel  C.  King,  seeking  for  a  modification 
of  the  JudgmMit  In  which  It  asks  that  a  per- 
sonal judgment  be  ordered  against  Samud 
C.  King,  as  well  as  against  the  Investment 
company.  Crall  was  not  served  with  sum- 
mons in  error,  nor  otherwise  made  a  party  In 
the  proceedings  in  ertw  In  this  court,  and  It 
appears  that  he  died  abont  three  years  after 
the  proceeding  was  begnn.  A  motion  Is  now 
made  to  dismiss  the  proceeding,  because  oi 
the  absence  of  GtalL 

We  think  his  presence  was  necessary  to  a 
review  and  the  final  determination  of  the 
controversy.  In  his  answer  he  claimed  that 
the  note  upon  which  the  bank  brought  Its 
action  had  bem  traiuferred  to  It  merely  as 
ccdlateral  security,  and  he  contended  that  be 
was  entitled  to  the  balance  that  remained 
after  bis  debt  to  the  Imnk  -was  discharged. 
It  is  true  that  this  relief  was  not  granted  to 
him,  and  that  he  took  no  exceptions,  nw  did 
he  file  any  cross  petition  in  error;  and  it  Is 
argued  that  Crall  or  bis  representatives  could 
not  be  afTected  In  any  way  by  a  decision  of 
this  court.  Crall  may  have  been  satisfied 
with  the  judgment  as  it  was  gXrea,  bat  might 
not  have  been  If  no  personal  judgment  had 
been  awarded  against  the  Investment  com- 
pany. King  has  been  relieved  from  perswial 
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llablltty,  and  If,  npoa  a  review,  the  InTest- 
mcnt  company  (diould  be  held  not  to  be  lia- 
ble, then  the  bank  must  look  alone  to  the 
mortgaged  land  and  to  the  estate  of  CraU 
for  tbe  payment  of  its  debt.  If  the  proceeds 
of  the  sale  of  tbe  land  proved  to  be  insuf- 
ficient to  pay  the  debt  of  the  bank,  the  bur- 
deu  of  the  balance  must  fall  upon  the  CraU 
estate.  It  may  have  been  that,  at  the  time 
the  Judgment  was  rendered,  the  land  was 
worth  only  a  fraction  of  the  debt  due  to  the 
bank,  and  yet  Crall  may  have  regarded  the 
Judgment  against  the  investment  company 
to  have  been  ample  security  for  any  con- 
tingent liability  against  him,  and  for  that 
reason  took  no  steps  to  secure  a  reversal. 
If  King  and  the  Investment  company  were 
both  finally  relieved  from  personal  liability, 
and  the  land  is  not  worth  more  than  one- 
half  of  the  CraU  debt,  it  Is  not  difficult  to 
see  that  the  CraU  estate  may  be  interested 
In  tbe  review.  The  rule  is  that  the  absence 
of  a  i)arty  to  a  Judgment  who  may  be  preju- 
dicially affected  by  a  modiQcation  or  reversal 
is  sufficient  to  defeat  the  Jurisdiction  of  this 
court,  and  there  can  be  no  review  of  any  part 
of  the  Judgment  Central  Kansas  Loan  & 
Inv.  Co.  V.  Chicago  Lumber  Ca,  53  Kan.  677, 
37  Pac.  132.  and  cases  cited. 

It  Is  contended  that  Crall's  heirs  and  the 
representatives  ct  bis  estate  have,  by  their 
own  action,  become  parties  to  the  proceed- 
ing, and  for  that  reason  the  motion  should 
not  be  allowed.  In  February,  1805,  about  five 
years  after  the  rendition  of  Judgment,  and 
nearly  one  year  after  the  death  of  Crall,  the 
heirs  and  representatives  presented  a  mo- 
tion to  revive  the  Judgment  rendered  by  the 
district  court  in  favor  of  Jesse  C.  Crall  in 
their  names,  and  there  being  no  opposition 
the  motion  was  allowed.  Xo  application  was 
made,  however,  to  revive  the  proceeding  In 
error,  and  the  heirs  and  representatives  did 
not  seek  to  be  made  parties  for  any  oilier 
purpose  than  for  a  revivor  of  the  Judgment. 
This  court  had  ample  authority  to  revive  the 
proceeding  in  error  in  the  name  of  the  heirs 
and  personal  representatives,  but  the  appli- 
cation to  revive  the  Judgment  should  have 
been  presented  to  the  district  court.  No  re- 
lief was  asked  for  or  against  Crall  in  the  pe- 
tition In  error  or  in  the  cross  petition  in 
error;  and,  as  be  was  in  no  sense  a  party 
at  the  time  the  application  to  revive  the 
Judgment  was  made,  that  application  did  not 
operate  to  make  them  parties  to  this  pro- 
ceeding, nor  to  give  tlie  court  jurisdiction  to 
revive  the  cause.  The  proceedings  in  error 
will  be  dismissed.  All  the  Justices  concnr- 
ring. 
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SHALL  et  al.  v.  SMALL. 

(Supreme  Court  of  Kansai.    Nov.  0,  1886.) 

Gifts  of  Hobbano  in  Fraud  of  Wife — Validitt. 

Subject  to  certiiin  limitations  not  apidica- 
ble  to  this  case,  and  as  against  any  post  mortem 


claim  of  hb  widow,  a  married  man.  In  IlUn<rfs 

or  in  Kfinsaa.  may,  during  coverture,  give  away 
to  his  children  aheolntely  the  bulk  of  his  prop- 
erty, when  the  known  effect  of  the  gift  will  be  to 
deprive  the  widow  of  tbe  fair  share  of  the  peep- 
ertv  which  otherwise  would  have  fallen  to  her. 
(Syllabus  by  the  Court) 

Error  from  district  conrt,  Jackson  county; 
Robert  Crozler,  Judge. 

Action  by  Rebecca  SmaU  agtUnat  E.  D. 
Small  and  others.  From  the  Judgment,  de- 
fendants  bring  error,  and  complainant  brings 
cross  error.  Beveraed. 

Od  Jannary  27,  ISBO,  at  Findlay,  Ohio, 
Daniel  Small  married  Itebecca  Gone,  the 
present  dtfendant  in  error,  as  Rebecca  SmalL 
He  was  tbe  father  of  five  children  by  a  for- 
nix marriage,  namely,  EU  D.,  Danld  J.,  John 
D.,  WUliam  B.,  and  Susan,  now  Susan  Mc- 
Kenney;  tbe  oldest,  £11  being  about  17, 
and  tbe  youngest,  the  daugbtw,  about  SH» 
yeara  of  age;  and  hifl  home  was  at  Wil- 
mington, Will  county,  IlL  He  bad  accumu- 
lated about  $30,(M0,  but  Bebecca  Oone's  b»- 
IfHislngs  were  of  trifling  valne.  She  went 
from  Flndlay  to  Wilmington,  and  took 
charge  of  the  clilldrai,  who  eoon  became 
very  much  attached  to  her,  and  she  was  de- 
voted to  their  welfare  and  the  relations  of 
tbe  entire  family  were  always  very  harmoni- 
ous up  to  the  death  of  Daniel  Small,  which 
occurred  April  14,  1888.  Tbe  bustneas  of 
Daniel  SmaU  waa  the  loanlwg  of  money  on 
hl8  own  account.  As  early  aa  1869,  Daniel 
Small  oonceiTed  tbe  idea  of  giving  or  leav- 
Ii^  the  bulk  of  hla  fortune  to  his  said  five 
chUdren  In  equal  shares  (there  beLng  no  iaaue 
of  hla  second  marriage)  after  providing  a  sum 
sttfflctexit  for  tbe  maintenance  of  hla  wife 
during  her  widowhood,  but  nothing  in  that 
direction  was  done  until  March  19,  1878, 
when  he  made  an  assignment  of  aU  the 
notes,  bonds,  mortcagea,  and  secnritleB  held 
by  him  on  or  against  persona  or  property  in 
lUini^  and  amounting  to  about  9100,000,  to 
hia  brother,  Darius  Small,  of  Herkimer  coun- 
ty, N.  Y.,  In  trust  for  aald  five  ctaildr^  the 
trustee  being  authorised  to  collect  the  notes 
and  securities  and  revest  tba  proceeda  In 
other  interest-bearing  securities  or  real  es- 
tate In  or  outside  of  the  state,  and  to  divide 
the  sam^  with  the  accumulations,  at  his 
death,  in  equal  sbarea,  am<Hig  said  chUdren. 
By  tbe  terms  of  this  trust  aaslgnment  Dari- 
us Small  was  authorized  to  appoint  some 
discreet  person,  a  resident  of  Will  county,  as 
his  attorney  In  fact,  to  assist  In  carrying 
out  the  trust;  and  on  the  same  day  Darius- 
Small  accepted  the  trust,  and  also  apiralnted 
Eli  D.  SmaU  as  such  attorney  In  fact  Dan- 
iel Small  had  aU  these  notes  and  securities 
in  a  safe.  He  took  them  out,  and  handed 
them  to  Darius  SmaU.  who  in  turn  d^vered 
them  to  GU  D.  SmaU,  and  he  put  them  back 
in  the  safe  In  the  same  condition  as  l>efore. 
Darius  Small  was  on  a  visit  to  his  brother 
at  tbe  time,  and  in  a  few  days  afterwards 
he  returned  to  New  York,  and  never  bad 
anytliing  more  to  do  with  the  trus^  except 
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that  on  Jannary  22, 18T9,  he  executed  a  fur- 
ther power  of  attorney  to  £11  D.  Small,  au- 
thorizing him  to  sell  and  convey  any  real 
estate  irituated  In  Kansas  or  elsewhere,  the 
title  to  which  might  be  rested  In  him  as 
such  trustee.  Daniel  Bmall  continued  man- 
aging the  Investments  as  before,  but  Ell  D. 
Small  assisted  him.  Most  of  the  notes  se- 
cured by  mortgages  on  real  estate  were  tak- 
en in  the  name  of  Darius  Small,  trustee,  and 
on  payment  of  the  same  It  was  the  custom 
for  Ell  D.  Small  to  satisfy  the  mortgages  as 
attorney  in  fact;  but  the  loans  made  on  per- 
sonal secuilly  were  principally  in  the  name 
of  Daniel  SmaU.  In  187B,  and  subsequently, 
part  of  what  was  called  the  "trust  fund" 
was  invested  in  two  ranches  (one  of  them 
consisting  of  between  3,000  and  4,000  acres 
in  Jackson  and  Shawnee  counttea,  Kan.;  and 
another  one,  of  mm  than  1,000  acres,  in 
Wabaunsee  county,  Kan.)  and  in  Improving 
the  same,  and  the  title  to  these  lands  was 
taken  in  the  name  of  Darius  SmaU,  trustee 
of  Daniel  Small,  but  Darius  Small  knew 
nothing  of  the  transaction,  and  the  lands 
were  selected  by  Daniel  Small,  Ml  D.  Small, 
and  the  other  sons.  Part  of  the  fund  was 
also  loaned  through  the  American  Bank  in 
North  Topeka,  established  by  the  sons. 
They,  or  some  of  them,  resided  upon  the 
ranches,  and  the  funds  for  their  imi»n>ve- 
ment  were  furnished  In  a  laige  measure 
through  the  bank.  In  July.  18S6,  Daniel 
SmaU  executed  a  quitclaim  deed  to  his  four 
aoBB  and  his  daughter  for  said  Kansas  lands, 
and  shortly  afterwarda  Ell  D.  Small,  as  at- 
torney in  fact  for  Dartus  SmaU,  executed 
deeds  to  Daniel  Small  and  John  D.  SmaU  for 
the  large  ranch  in  Jackson  and  Shawnee 
connttes,  and  a  deed  to  William  B.  Small  for 
the  smaller  ranch  In  Wabaunsee  county. 
About  the  same  ttroe,  Susan  McKenney  quit- 
claimed her  Interest  In  the  land  to  her  broth- 
ers, and  John  D.  SmaU  and  Daniel  J.  SmaU 
conveyed  a  one-third  interest  In  the  large 
ranch  to  Eli  D.  SmaU.  The  sons  executed  a 
I»romls8of7  note  to  their  sister  for  $8,740.25, 
an  amount  equal  to  one-flfth  of  the  money 
Invested  in  the  lands  and  the  improvements. 
Rebecca  SmaU  did  not  Join  In  the  convey- 
ance with  her  husband,  and  she  knew  noth- 
ing about  It  at  the  time,  but  was  Informed 
of  the  transfer  to  the  sons  some  time  in  the 
autumn  of  1886.  She  never  resided  in  Kan- 
sas, but  had  been  on  visits  with  her  husband 
to  the  sons,  and  knew  that  they  occupied  the 
lands.  For  several  years  prior  to  Septem- 
ber 12,  1882,  Daniel  SmaU  had  loaned  or  ad- 
vanced money  In  unequal  amounts  to  his 
sons,  and  on  or  about  that  day  he  paid  them 
the  residue  of  what  would  make  $20,000 
each,  and  he  charged  the  same  on  bts  lM>ok 
as  advancements.  At  the  same  time  he  had 
each  of  his  sons  to  sign  a  paper,  agreeing 
that  in  the  final  division  their  sister,  Susan, 
should  have  an  equal  one-fifth  share  with 
them,  including  Raid  advancements.  Susan 
was  then  married  to  W.  J.  McKenney  of 


Brooklj-n,  X.  Y.,  and  her  father  afterwards 
advanced  to  her  the  sum  of  $15,500,  which 
was  principally  used  in  the  purchase  of  a 
home  in  Brooklyn.  Rebecca  SmaU  knew 
that  money  was  furnished  to  Susan  for  the 
purchase  of  a  home,  but  she  did  not  know  of 
the  advancements  to  the  sons,  and  was  not 
consulted  in  reference  thereta  About  Jan- 
nary.  1838,  Danld  SmaU  was  taken  sick,  and 
his  son  Daniel  J.  SmaU  went  from  Kansas  to 
WUmlngton,  and  remained  there  until  Octo- 
ber, 1888.  Susan  McKenney  was  also  there 
for  some  weeks  before  and  after  her  father's 
death.  When  Daniel  SmaU  reaUzed  that  he 
could  not  live  much  longer,  he  told  his  son 
Daniel  J.  to  go  to  Judge  Parks,  a  lawyer 
at  Joliet.  who  was  famllUr  with  his  afTalrs, 
and  to  teU  him  that  if  the  trust  arrangement 
of  1878  was  not  ironclad  be  wanted  It  made 
so,  as  he  desired  to  leave  $20,000  as  a  fund 
for  the  support  of  his  widow,  and  that  aU 
the  rest  of  his  personal  proi)erty  should  go 
In  equal  shares  to  his  chUdren,  including  the 
$20,000.  the  income  only  of  which  should  be 
used  for  the  support  of  his  widow.  Judge 
Far^  suggested  that  he  thought  this  could 
not  be  accomplished  by  will  without  the 
consent  of  Rebecca  Small,  but  that  aU  the 
notes  and  securities  might  be  given  away 
absolutely  to  the  children  in  his  lifetime, 
the  remainder  of  the  property  to  be  dis- 
posed of  by  wlU;  and  he  accordingly  drew 
up  two  papers,  one  being  in  form  a  will,  and 
the  body  of  the  other  Instrument  raiding  as 
foUows:  "Conscious  that  I  am  now  suffering 
from  a  malady  likely  to  prove  fatal,  and 
deeming  It  expedient  to  make  final  distri- 
bution and  disposition  of  my  personal  estate 
(save  what  I  propose  to  set  apart  for  the  ben- 
efit of  my  wife)  in  my  Ufetime,  I  have  de- 
termined to  carry  out  my  long  and  well-con- 
sldered  purpose  by  an  Immediate  transfer 
and  delivery  of  the  same,  consisting  for  the 
moat  part  of  securities,  to  my  son  Daniel 
J.  Small,  who  is  now  with  me,  In  trust,  to 
divide  equally  amongst  my  five  children, 
Daniel  J.,  EU  D.,  John  D..  WiUlam  B.,  and 
Susan  McKenney,  share  and  share  aUke. 
In  execution  whereof,  In  consideration  of 
love  and  affection,  I  do  hereby  assign,  trans- 
fer, and  set  over  to  said  Daniel  J.  Small,  In 
trust,  as  aforesaid,  aU  my  right,  title,  and  in- 
terest In  and  to  the  notes,  mortgages,  and 
securities  mentioned  and  described  In  the 
schedule  hereto  subjoined;  to  have  and  to 
hold  to  him  and  his  personal  representatives 
for  the  purpose  above  set  forth."  The  will, 
as  drawn,  recites  that  the  testator  had  al- 
ready, by  advancements  and  recent  gifts  to 
his  children,  disposed  of  aU  his  personal  es- 
tate except  about  $20,000,  and  that,  being  de- 
sirous of  making  a  reasonable  and  adequate 
provision  for  the  support  of  his  wife,  Re- 
becca Small,  by  whom  be  had  no  children, 
he  did  give  and  bequeath  to  his  executor 
$20,000  as  a  fund  to  invest  and  reinvest  In 
good  Interest -bearing  securities  at  his  discre* 
tion,  and  from  the  interest  received  there- 
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from  to  par  her  the  annual  anm  ot  (1,200  In 
such  perk>dlcal  Installments  as  he  mif  ht  see 
fit  durius  her  natural  life,  and  upon  her 
death  to  divide  said  fund  among  said  five 
children,  share  and  share  alike;  said  provi- 
sion for  the  widow  to  be  In  lieu  and  dis- 
charge of  all  hei-  rights  of  dower,  save  In  bla 
real  estate,  which,  together  with  his  house- 
hold furniture,  and  such  articles  of  personal 
property  as  he  had  not  in  the  will  or  otherwise 
disposed  of,  he  left  to  the  disposition  of  the 
law,  Daniel  J.  Small  being  named  as  sole 
executor  and  trustee.  On  these  papers  be- 
ing exhibited  to  Daniel  Small,  he  directed 
that  the  will  be  changed  bo  that  the  pay- 
ments to  Bebecca  Small  should  continue  only 
while  she  remained  hla  widow,  and  In  the 
event  of  her  death  or  marriage  the  fund  to 
he  divided  among  the  five  children.  The 
will  was  changed  according  to  bis  desire, 
and  a  schedule  of  the  notes,  securities,  etc., 
amounting  to  a  little  more  than  flOO.OOO. 
having  been  made,  was  attached  to  the  in- 
strument of  gift,  and  the  notes  and  securi- 
ties were  delivered  to  Daniel  J.  Small,  he 
having  received  written  authority  from  his 
brothers  and  his  sister  to  receive  in  their 
name  and  behalf  any  gift  which  their  father 
might  desire  to  make.  The  will  and  the  In- 
strument of  gift  were  executed  on  March  26, 
1S8S,  and  Daniel  J.  Small  retained  possession 
of  said  notes  and  securities  until  his  father's 
death  and  afterwards,  as  also  the  $20,000  ad- 
ditional selected  for  the  widow.  The  wlU 
was  admitted  to  probate  In  Will  county,  111., 
April  21,  1888.  Rebecca  Small  did  not  linow 
of  said  trust  arrangement  of  March  19,  1878, 
until  after  this  action  was  commenced,  the 
children  having  been  requested  by  Daniel 
Small  not  to  mention  It  to  her,  or  in  her  pros* 
ence.  She  did  oot  know  of  the  advance- 
ments of  $20,000  each  to  the  sons  for  a  like 
reason,  and  she  was  kept  in  entire  Ignorance 
of  the  gift  Instrument  and  the  will  of  March 
26,  ISSS,  until  Shortly  before  the  will  was 
probated.  She  knew  that  her  husband  had 
a  large  amount  of  money  and  property,  but 
she  was  told  by  Daniel  J.  Small  and  Judge 
Parks,  before  the  probate  of  the  will,  that 
Daniel  Small  had  given  substantially  every- 
thing away  except  the  $20,000  left  for  her 
support  by  the  will.  It  does  not  appear  that 
she  made  any  inquiry  as  to  the  particular 
disposition  of  the  property,  although  she  was 
much  dlssatlsfled  with  the  provision  made 
for  her.  She  obtained  a  certified  copy  of 
the  win  in  October,  1888,  and  then  consulted 
an  attorney  as  to  ber  rights.  On  May  9, 
1888,  she  entered  Into  a  written  agreement 
with  all  the  children,  wherein  they  agreed 
that  she  should  have  (1,400  a  year,  payable 
in  monthly  installments.  In  consideration  of 
concessions  made  by  ber  In  relation  to  cer- 
tain real  and  personal  property,  which,  un- 
der the  will,  would  become  as  Intestate  prop- 
erty, this  being  allowable  under  the  laws  of 
Illinois.  Daniel  J.  Small  paid  and  Rebecca 
Small  received  the  monthly  Installments  re- 


quired by  said  contract  from  Ita  date  untU 

very  shortly  before  this  action  was  com- 
menced, when  she,  through  her  attorneys, 
tendered  back  to  Daniel  J.  Small  the  amount 
received  and  Interest  thereon.  Under  the 
law  of  descents  In  Illinois,  where  a  husband 
dies  intestate,  leaving  surviving  him  a  wid- 
ow and  clilldren,  the  widow  is  entitled  to 
one-third  of  the  personal  estate  as  her  abso- 
lute  property.  Advancements  to  children 
and  lineal  descendants  are  considered  as 
part  of  the  estate,  so  far  as  It  regards  the 
division  and  distribution  thereof  among  the 

Issue,  and  are  to  be  taken  by  the  child  or  de- 
scendant towards  his  share  of  the  estate; 
but  he  Is  not  required  to  refund  any  part 
thereof,  although  It  exceeds  his  share.  Any 
provision  made  by  will  for  the  widow,  If 
not  otherwise  ^pressed  therein,  bare  her  of 
dower  in  the  lands  of  the  deceased,  unless 
such  provision  be  renounced  within  one 
year,  in  which  case  she  Is  entitled  to  dower 
in  the  lands  and  to  one-third  of  the  personal 
estate  after  the  payment  of  all  debts.  Bnt 
Rebecca  Small  never  made  any  renuncia- 
tion. On  April  2,  1800,  Rebecca  Small  com- 
menced her  action  against  BU  D.  Small, 
John  D.  Small,  William  B.  Small,  Daniel 
J.  Small,  and  Daniel  3.  Small,  as  execu- 
tor of  the  last  will  and  testament  of  Dan- 
iel Smalt,  deceased,  for  the  caocellatlon 
of  the  several  instruments  referred  to,  ex- 
cept the  trust  agreement  of  March  19,  1878 
(of  which  she  was  ignorant),  and  for  an  ac- 
counting as  to  all  property  received  by  the 
defendants  from  Daniel  Small  or  his  estate, 
praying  that  she  be  adjudged  the  owner  of 
an  undivided  half  of  all  said  lands  In  Kan- 
sas, asking  also  for  her  share  of  the  rents 
and  profits  thereof,  and  her  share  of  the 
rents  and  profits  of  certain  real  estate  In  1111- 
nols,  and  for  decree  of  partition  of  the  Kan- 
sas lands.  The  case  was  tried  at  Novem- 
ber term,  1890.  The  court  held  that  the 
plalntllT  below  could  not  recover  any  part  ot 
the  Kansas  lands,  but  that  all  the  transac- 
tions were  fraudulent  as  to  her,  and  aa  to 
any  interest  she  might  have  had  In  the  es- 
tate of  her  husband  upon  his  death  the  lat- 
ter is  to  be  held  as  having  died  intestate^ 
and  rendered  money  Judgments  against  the 
defendants  below  aggregating  $72,809.78. 
The  defendants  below  prosecute  their  peti- 
tion as  plaintiffs  in  error  in  this  court,  and 
a  cross  petition  in  error  has  also  been  fllefl 
by  Rebecca  Smalt 

Douthttt,  Jones  ft  Mason  and  Waggener, 
Horton  ft  Orr,  fbr  plalntifTs  In  error.  A.  D. 
Walker,  Valentine,  Oodard  ft  Yalenthie,  and 
Hayden  ft  Hayden,  for  defendant  In  error. 

MARTIN,  C.  J.  {afterstatlng  the  facts).  Many 
questions  respecting  rights  as  well  as  remedies 
have  been  presented,  and  very  ably  argued 
orally  and  In  the  voluminous  briefs  of  counsel, 
but  we  have  found  it  necessary  to  decide  only 
one  of  them.    The  underlylog.  question  la 
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whether,  under  the  lawa  of  Illhu^B  or  of  Kan- 
Baa,  the  several  gifts  and  adrancemoitB  made 
hj  Daniel  Small  to  hts  <Aildren  are  to  be  treats 
ed  as  fraudulent  and  TCdd  as  to  his  "widow. 
Most  of  these  gifts  and  adTancements  were 
made  without  the  knowledge  of  Rebecca  Small, 
and  Daniel  Small  appears  to  have  enjoined 
vtpou  hts  children  that  the  subject  should  not 
be  mentioned  to  her,  nor  In  her  presence.  Se- 
crecy Is  often  called  a  badge  of  fraud,  but  It 
Is  not  fraud  itself.  Xf  a  man's  disposition  of 
'his  pivperty  la  fair  and  lawful,  the  conceal- 
ment <Hr  the  tran8actl(ai  cannot  render  it  fraud- 
ulent. If  the  rights  of  the  diildren  were  de- 
peudent  only  upon  the  trust  agreement  of 
March  19,  1878,  It  is  doubtful  If  they  could 
stand  the  test  of  law  and  equity,  for,  notwith- 
standing the  trust  appeared  upon  Its  fiiee  to  be 
a  valid  disposition  of  the  property  and  securi- 
ties therein  mentioned,  such  as  would  be  End- 
ing upon  Daniel  Small,  yet  the  trusteeship  of 
Darius  Small  seems  to  have  been  only  nomi- 
nal, and  Daniel  Small  virtually  controlled  the 
property,  and  did  as  he  pleased  respecting  it, 
just  as  he  had  done  before;  Us  sm  EU  D. 
Small,  the  nominal  attorney  in  fact  of  the 
trustee,  merely  assisting  In  the  transaction  of 
the  business  of  collecting  and  relnvesHi^.  If 
Daniel  Small  had  died  while  the  acaitltlee  were 
in  this  condition,  and  tlie  Kansas  lands  in  the 
name  of  Darius  Small  as  trustee,  probably  It 
should  be  said  that  all  belonged  in  equity  to 
Daniel  Small,  and  formed  part  of  his  estate 
uinn  his  death;  but  a  considerable  portion  of 
tJie  so-called  *trnat  fund"  was  invested  In  the 
Kansas  lands  and  improvements  thereon,  and 
both  Daniel  Small  and  the  trustee,  through  his 
attorney  In  fact,  conveyed  the  lands  to  the  sons 
and  the  daughter  absolutely  In  18S6.  The  ad- 
vancements were  made  in  1882  and  prior  there- 
to, and  we  suppose  they  formed  part  of  said 
trust  fund  and  its  accumulations;  and  10  days 
before  the  death  of  Daniel  Small  he  made  the 
final  gift,  exceeding  f 100.000.  On  April  l',  1888, 
two  weeks  before  his  death,  Daniel  Small  had 
no  control,  In  law  or  equity,  of  the  money  ad- 
vancements, the  Kansas  lands,  nor  the  notes, 
securities,  etc.,  which  were  the  subject  of  the 
gift  of  March  26, 1888.  All  were  valid  dispo- 
sitions as  to  him,  and  he  could  not  have  recov- 
ered a  dollar  thereof  from  his  children.  Upon 
bis  death  they  therefore  formed  no  part  of  his 
estate,  unless,  upon  some  established  prtndple 
of  law  or  equity,  his  widow  had  a  right  to  so 
consider  thm.  And  this  brings  ub  to  the  main 
question  in  the  case,  namely,  under  the  laws 
of  Hilnola  and  of  this  state,  may  a  married 
man,  during  coverture,  as  against  any  post 
mortem  claim  of  the  widow,  give  away  to  his 
children  the  bulk  of  his  property  when  the 
known  effect  of  bo  doing  Is  to  diminish  the 
share  which  she  would  have  been  otherwise 
entitled  to  upon  bis  death?  In  this  state  there 
.are  some  limitations  uiton  the  right  of  dispo- 
sition of  real  property  by  a  husband  where 
the  wife  Is  a  resident  of  this  state;  but  sectlou 
8  of  our  act  concerning  descents  and  distribu- 
tions (paragraph  251)0,  Gen.  St.  1880),  which 


allows  to  the  widow  one-half  in  value  of  all 
the  real  estate  In  which  the  husband  at  any 
time  during  the  marriage  had  a  legal  or  equi- 
table Interest,  not  sold  at  Judicial  sale,  and  not 
necessary  fur  the  payment  of  debts,  and  to 
which  the  wife  has  made  no  conveyance,  pro- 
vides, furtlier,  that  the  wife  ^all  not  be  enti- 
tled to  ai^  interest  under  said  secHon  in  any 
lands  to  which  the  husband  has  made  a  con- 
veyance, when  the  wife,  at  the  time  of  the  con- 
veyance. Is  not,  and  never  has  been,  a  resi- 
dent of  this  state.  And  In  Butflngton  v.  Gros- 
venor,  46  Kan.  730,  27  Pac.  137,  It  was  held 
that  this  proviso  la  constitutional.  Under  this 
decision  Rcl>ecca  Small  is  cut  ott  from  any 
claim  of  right,  title,  or  biterest  in  the  Kansas 
lands,  and  the  court  below  was  correct  in  so 
holding. 

The  advancements  of  money  and  the  gifts  of 
notes  and  securities  of  Mordi  26,  1888,  were 
made  In  Illinois,  and.  If  lawful  there,  we 
should  probably  so  consider  them  here,  even 
though  Invalid  If  made  In  this  state;  and  thla 
leads  us  to  a  consideration  of  the  laws  of  Illi- 
nois applicable  to  this  subject,  contro- 
versy constituting  the  subject-matter  of  the 
cases  of  Padfleld  v.  Padfleld  In  its  several  as- 
pecta  was  three  times  before  the  supreme  court 
of  Illinois,  and  received  very  full  considera- 
tion. 68  111.  210,  72  lU.  322,  and  78  HL  16. 
It  was  finally  held  in  the  last  suit,  which  was 
brought  by  the  widow,  that  any  disposition  of 
personal  property  and  credits  a  husband  In 
good  faith,  where  no  right  or  interest  la  re- 
served to  him,  cither  present  or  ultimate, 
though  mnde  to  defeat  the  rights  of  his  wife, 
will  be  good  against  her;  and  that  Oterc  la 
nothUig  In  the  atatute  respecting  the  estates  of 
deceased  persons  that  in  the  slightest  degree 
prevents  the  husband  from  disposing  of  hia 
personal  proi>erty  free  from  any  claim  of  hla 
wife,  whether  by  sale,  gift  to  his  cbUdren,  or 
otherwise,  in  his  Ufetime.  The  court  quotes 
approvingly  from  a  note  in  Kerr  on  Frauds 
and  Mistakes  (page  220)  as  follows:  "There 
can  be  no  doubt  of  the  power  of  a  husband  to 
dispose  absolutely  of  his  pro[>erty  during  hlB 
life,  independently  of  the  concurrency  and  ex- 
onerated from  the  claim,  of  bis  wife,  provided 
the  transaction  is  not  merely  colorable,  and  he 
unattended  with  circumstances  Indicative  of 
fraud  upon  the  rights  of  the  wlfb.  If  the  dis- 
position of  the  husband  be  bona  fide,  and  no 
right  Is  reserved  to  him,  though  made  to  de- 
feat the  right  of  the  wife.  It  will  be  good 
against  her."  And  the  court  refers  to  Dunnock 
T.  Dunnock,  3  Md.  Ch.  140;  Cameron  Cam- 
eron, 10  Smedes  &  M.  394;  Ughtfoot  t.  Col- 
ghi,  e  Mnnf.  42;  Stewart  v.  Stewart,  5  Conn. 
317;  and  Holmes  v.  Holmes,  3  Paige,  363,— as 
fully  Bupportlng  the  doctrine.  The  court  fur- 
ther Bays:  "Again,  the  act  of  1861,  known  as 
the  'Married  Woman'a  Law,*  confera  npor 
femes  covert  the  power  of  disposing  of  their 
seiiarate  property,  absolutely  and  as  they  may 
choose,  free  from  the  control  of  their  husbands. 
It  ^-as  manifestly  the  Intention  of  the  general 
assembly  to  confer  on  married  women  the 
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name,  and  no  greater,  rights,  In  regard  to  their 
property,  as  Tvere  possessed  by  their  husbands. 
It  would  be  siogular,  and  we  cannot  suppose 
that  the  legislature  could  have  intendtd  to 
confer  other  or  greater  power  on  the  wife  tlrnn 
upon  the  husband.  To  hold  that  a  feme  cov- 
ert has  a  vested  Interest  in  her  husband's  per- 
sonal estate,  that  he  Is  unable  to  divest  in  his 
lifetime,  would  be  disastrous  in  the  extreme  to 
trade  and  commerce.  Owing  to  commercial 
necessities,  personalty  must  be  left  free  for  ex- 
change, and,  to  be  so,  some  one  must  be  rested 
with  full  power  to  sell  and  transfer  It  free 
from  latent  and  contingent  claims."  It  Is  con- 
tended fay  coimsel  for  Rebecca  Small  that  sec- 
tion 4  of  the  Illinois  statute  of  frauds  was 
amended  In  187  i,  after  the  rights  in  the  Pad- 
field  cases  liad  rested,  so  that  gifts  made  with 
intent  to  defraud  "creditors  or  other  persons" 
(the  last  three  wprds  harlng  been  added)  were 
declared  rold,  and  that  a  widow  comes  within 
the  designation  of  "otlier  persons."  and  there- 
fore the  doctrine  In  the  last  Padfleld  Case  is 
changed  by  stntute;  and  tliat  tills  Is  recognized 
In  Tyler  v.  Tyler,  12G  III.  525,  21  N.  E.  616. 
In  that  case  it  appears  that  William  A.  Tyler, 
In  anticipation  of  proceedings  by  his  wite 
against  him  for  separate  maintenance,  in 
Broome  county,  N.  Y.,  went  to  Conneaut,  Ohio, 
and  assigned  and  dellrered  to  his  son,  John  B. 
Tyler,  a  large  amount  of  notes,  bonds,  and 
mortgages,  nnd  also  Indirectly  transferred  to 
him  certain  lands.  The  suit  was  brought  by 
the  wife  soon  after  the  transfer.  Afterwards 
■William  A.  Tyler  commenced  an  action  in  Illi- 
nois against  his  son  to  compel  a  reassignment 
of  said  notes,  bonds,  and  mortgages  and  a  re- 
conveyance of  the  lands;  but  It  was  held  by 
the  supreme  court  of  Illinois  that  the  action 
could  not  be  maintained,  said  William  A.  Tyler 
baring  transferred  the  property  with  intent  to 
defraud  the  wife,  and  to  render  any  Judgment 
for  separate  maintenance  IneCFectual,  the  wife 
coming  within  the  designation  of  "other  per- 
sons'' in  said  section  4  of  the  statute  o£  frauds 
as  amended.  The  Fadfleld  Cases  are  not  over- 
ruled, distinguished,  nor  otherwise  referred  to, 
but  the  case  follows  Draper  v.  Draper,  68  111. 
17,  whei-e  It  was  held  tliat  a  conveyance,  after 
bill  filed  for  divorce  and  alimony,  with  intent 
to  deprive  the  wife  of  alimony,  was  fraudu- 
lent, and  Should  be  set  aside.  The  phrase  "oth- 
er persona"  probably  would  not  include  a 
widow  seeking  to  enforce  her  rights  under  the 
statute  of  descents  and  distributions.  When 
general  words  follow  particular  and  specific 
words,  the  former  must  be  confined  to  things 
of  the  same  kind.  Suth.  St.  Const.  g§  208, 
273,  277;  Guptll  v.  McFee,  9  Kan.  30,  37; 
White  T.  Irey,  34  Ga.  ISG,  199;  State  v,  Mc- 
Garry,  21  AVls.  49G,  498.  The  word  "credit- 
ors" serves  to  limit  and  control  the  generality 
of  the  following  words  "other  persons"  so  as 
to  include  only  those  of  like  or  similar  kind 
and  nature  to  creditors. 

There  seems  to  be  a  distinction  between  the 
rights  of  a  widow  and  those  of  a  wife  driven 
by  the  aggressions  of  her  husband  to  a  suit 


for  alimony  or  separate  maintenance.  In  the 
latter  case  the  wife  is  seeking  to  establish  an 
unliquidated  claim  against  her  husband  for 
money  or  property,  and  her  relation  to  him  Is 
tliat  of  a  quasi  ci-edltor.  This  dissimilarity  is 
pointed  out  by  Agncw,  J.,  in  Bouslougb  r. 
Bouslough,  08  Pa.  SL  495,  499,  as  follows:  "So 
the  rule  that  forbids  the  wife  to  avoid  the  vol- 
untary assignment  at  gift  of  her  husband 
must  change  when  her  relation  to  him  chan- 
ges. There  Is  no  reason  why  a  wife  whose 
husband  has  deserted  her,  and  refused  to  per- 
form the  duty  of  maintenance,  or  who,  by 
cruel  ti-eatment,  has  compelled  her  to  leave  his 
house  and  commence  proceeding  for  divorce  . 
and  maintenance,  should  not  be  viewed  as  a 
quasi  creditor  in  relation  to  the  alimony  which 
the  law  awards  to  her.  So  long  as  she  is  re- 
ceiving maintenance,  and  is  under  his  wing, 
ae  it  were,  she  Is  bound  by  his  acts  as  to 
his  personal  estate;  but  when  she  is  compelled 
to  become  a  suitor  for  her  rights,  her  relation 
becomes  adverse,  and  that  of  a  creditor  in 
fact,  and  she  is  not  to  be  balked  of  her  dues 
by  his  fraud."  Itecognlzing  this  distinction,  it 
would  seem  that  Rebecca  Small,  while  resid- 
ing with  her  husband  in  the  most  amicable 
relations,  could  not  have  maintained  an  action 
to  set  aside  or  annul  the  advancements  and 
gifts  to  the  children,  nor  to  compel  either  fa^ 
husband  or  the  children  to  account  to  her 
for  the  same:  and,  as  these  advancements 
and  gifts  were  valid  as  to  her  and  valid  as  to 
Daniel  Small  when  made,  they  formed  no 
part  of  the  estate  at  his  death.  But  we  need 
not  go  so  far  in  this  case.  The  reasoning  in 
Padfield  V.  Padfield,  supra,  as  to  the  "Mar- 
ried Woman's  Law"  in  Illinois  is  of  much 
force  here.  In  some  states  property  acquired 
during  coverture  la  known  as  "community 
property,"  and  partakes  to  some  extent  of  the 
nature  of  partnership  property  between  hus- 
band and  wife;  but  our  legishition  is  in  the 
opposite  direction,  manifesting  a  purpose  to 
maintain,  as  far  as  practicable,  the  separate 
rights  of  husljand  and  wife  as  well  to  accumu- 
lations dm-lns  as  before  the  existence  of  the 
marriage  relation,  and  each  Is  entitled  to  dis- 
pose of  Us  or  her  own  goods  and  chattels,  with 
a  slight  modlflcntiou  as  to  mortgaging  the 
same.  Some  of  our  former  decisions  have  ac- 
corded in  spirit  with  the  doctrine  estnbllshed 
in  UHuols.  Butler  v.  Butler,  21  TCan.  521,  525, 
520;  Munger  r.  Baldridge,  41  Kan.  241-244, 
21  Pac.  159.  The  cases  of  Buseulmrk  v. 
Busenbark,  33  Kan.  5T2,  7  Pac.  243,  and 
Green  v.  Green.  34  Kan.  740,  10  Pac.  156, 
both  relate  to  protection  of  the  husband  and 
wife  respectively  during  coverture  from 
fraudulent  alienation  of  real  estate  by  the 
other,  and  arc  only  remotely  analogous  to  the 
case  now  under  consideration.  In  Williams 
T.  WiUiams,  In  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas  (40  Fed.  521), 
I'^oster,  J.,  delivering  the  opinion  of  the  court, 
said:  "The  main  questlou.  In  its  broadest 
sense,  Is  simply  this:  Can  a  married  man  give 
away  his  property,  during  covm'ture.  for  the 
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puipoae  of  prereDtlng  hia  wife  from  acquir- 
ing an  Inteiwt  therein  after  hIa  death?  The 
law  Beema  to  be  that.  If  soch  gift  la  bona  fide, 
and  accompanied  by  delivery,  the  widow  can- 
not reach  the  property  aftCT  tlie  donor's  death. 
*  •  *  Neither  tiie  wife  nor  children  liave 
any  tangible  Interest  In  the  property  of  the 
huBband  or  father  during  hia  lifetime,  except 
80  far  aa  he  iH  liable  for  their  su[q;>ort;  and 
hence  he  can  sell  It  <x  give  It  away  without 
let  or  hindrance  from  them.  Of  course,  the 
sale  or  gift  must  be  abeolnte  and  bona  fide, 
and  not  colorable  only.  And  if  the  sale  or 
gift  wonid  bind  the  grantor  It  would  bind  his 
belrs."  We  are  aware  that  the  authorities  are 
not  all  in  harmony  upon  this  subject,  but  the 
cases  asserting  a  contrary  doctrine  are  gener^ 
ally  under  atatotes  or  customs  different  from 
tboee  of  Illinois  and  Kansas,  and  we  think 
the  weight  of  authority  in  states  having  stat- 
utes upon  this  subject  of  the  same  general 
nature  aa  our  own  eatabllshes  the  doctrine 
herein  announced.  We  cite  some  authwltles 
In  addition  to  those  hereinbefore  given,  viz.: 
Prlngle  v.  Fringle,  69  Pa.  St.  281;  Lines  v. 
Lines,  142  Pa.  St.  149,  21  Atl.  809;  Richards 
V.  Richards,  11  Humph.  429;  Sanborn  v. 
Goodhne,  8  Post.  (N.  H.)  48;  Pord  v.  Ford,  4 
Ala.  142,  146;  Smith  v.  Hines,  10  Pla.  258, 
285;  Stew.  Husb.  &  Wife,  S  301;  Thomt. 
Gifts,  §  488.  We  are  of  opinion  that  the  rights 
of  Rebecca  Small  are  controlled  by  the  will 
and  the  contract  of  May  0,  1888.  If  there  was 
any  real  estate  or  personal  pn^rty  in  Illinois 
or  elsewhere  not  disposed  of  by  the  will  nor 
included  in  the  contract,  of  course  she  is  en- 
titled to  her  proper  share  of  the  same.  The 
judgment  will  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accordance 
with  this  opinion.  All  the  Justices  coucui-ring. 


<M  Kan.  92) 

NOBLE  et  al.  v.  DOUGLASS. 
(Sunreme  Court  of  Kansas.    Nov.  0,  1805.) 
Redemptiok  from  Tax  Balk— Ejectment— Evi- 

DBSCE— LlABlLlXr  OF  DBFBN'DAXT  FOR  ReNT9. 

1,  The  premature  Issuaace  of  a  tax  deed  be- 
fore the  expiration  of  ^x  months  after  the  as- 

sienmeiit  of  a  sale  certificate,  under  chai)ter  43 
of  the  Laws  of  1879,  dan  not  affect  the  rittht  of 
the  landowner  to  redeem  at  any  time  witliin  six 
months  after  such  assii^nmeDt;  and  nrhere  a 
sutb'ient  tender  is  made  in  time,  though  after  a 
tax  deed  has  been  actually  executed,  the  owner 
>f  the  land  mav.  tor  the  purpose  of  siiHtaining 
his  tender  of  redemption,  enow  the  fact  that  the 
deed  was  prematurely  executed,  and  that  hia  of- 
fer to  redeem  nas  made  within  six  months  after 
the  sale  certififttte  was  in  fact  assit!ued,  notwith- 
standinc  a  recital  in  the  tax  deed  which  shows 
that  the  sale  certificate  was  issued  nx  months  be- 
fore the  date  of  the  deed. 

2,  For  the  puipose  of  nvoiding  a  tax  deed, 
the  plaintiff  was  permittLxl  to  introduce  in  evi- 
dence a  hound  boolc  of  stut^s  of  tax-sale  certifi- 
cates, without  any  further  showing  than  that  it 
was  found  in  the  vault  of  the  oSice  of  the  county 
trenMirer  of  the  county,  nnd  was  the  stub  bool;  of 
tax-sale  assiciiments.    Held  error. 

it.  Perwnti  in  poasesxion  of  lands,  claiming 
as  heirs  at  liiw  of  a  deceam.'d  person,  are  not  lia- 
ble personally  for  rents  and  profits  rweivod  by 
their  anceHtor,  under  whom  they  claim,  wbea 


there  Is  no  showing  that  any  portion  of  such 
rents  and  profits  has  come  into  thoc  possession. 
(Sjltahua  far  the  Court; 

Error  from  district  court,  Jeflerson  county; 
Robert  Crosier,  Judge. 

Action  of  ejectment  by  Wniard  R.  Dong- 
lass  against  George  M.  NoMe  and  others. 
Plaintiff  had  Judgment,  and  defendants 
bring  error.  Berersed. 

Keeler  &  Welch,  for  plaintiffs  In  error. 
John  C.  Donglass,  for  defendant  in  error. 

ALLEN,  J.  This  was  an  action  of  eject- 
ment brought  by  Willard  B.  Douglass 
against  George  M.  Noble  and  others,  as  de- 
fendants, to  recover  a  quarter  section  of 
land  in  Jefferson  county.  The  plaintiff 
claimed  title  nnd&r  a  tax  deed  to  John  C. 
Douglass,  based  on  the  taxes  of  1863,  and 
a  quitclaim  deed  from  John  C.  Douglass  and 
wife  to  him.  The  defendants  claimed  tide 
under  a  tax  deed,  based  on  a  sale  for  the 
taxes  of  1873  to  the  county,  and  an  assign- 
ment of  a  tax-sale  certificate,  in  accordance 
with  chapter  43  of  the  Laws  of  1879,  au- 
thorizing the  county  commissioners  to  com- 
promise delinquent  taxes.  The  deed  bears 
date  March  6,  1S80,  and  recites  the  Issuance 
of  a  sale  certificate  by  authority  of  the  coun- 
ty commissioners  on  the  4th  day  of  Septem- 
ber, 1S70.  On  the  18th  of  June,  1880.  John 
G.  Douglass,  as  the  agent  of  the  plaintiff, 
tendered  to  the  holder  of  the  tax  deed  a  sum 
of  money,  which,  if  the  tender  was  In  time, 
was  sufficient  In  amount  to  redeem  the  land. 
The  tender  was  reftised. 

This  action  was  commenced  on  October  27, 
1887.  On  the  trial  the  plaintiff,  In  order  to 
show  that  he  had  a  right  to  redeem  the  land 
at  the  time  the  tender  was  made,  offered 
evidence  tending  to  prove  that  the  tax-sale 
certificate  on  which  the  defendants'  deed 
was  Issued  was  not  executed  by  the  treas- 
urer, and  assigned  by  the  county  clerk,  on 
the  4th  day  of  September,  as  recited  In  the 
deed,  but  that  It  was  in  fact  so  executed  and 
assigned  In  February,  1880.  The  trial  court 
found  that  the  sale  certificate  was  assigned 
by  the  county  clerk  to  Mary  J.  Pryor,  un- 
der whom  the  defendants  claim,  on  the  11th 
of  Fct)ruary,  1880,  and  the  plalntlCTs  tender 
was  therefore  made  within  the  six  months 
allowed  by  the  act  of  1879  for  redemption. 

It  Is  contended  by  counsel  for  plaintiffs  In 
error,  with  much  earnestness  and  ability, 
that,  after  the  expiration  of  five  years  from 
the  date  of  the  tax  deed,  Its  recitals  with 
reference  to  the  assignment  of  the  sale  cer- 
Hftcate,  as  well  as  all  other  matters,  except 
the  payment  of  the  taxes,  become  conclu- 
sive; that  the  statutory  limitation  requiring 
an  action  to  recover  the  land  to  be  brought 
within  that  time  protects  the  holder  of  the 
lUX  deed  agaln.st  all  contradiction  of  such 
recitals;  that  the  testimony  Introduced  by 
the  plaintiff,  ostenalhly  for  the  purpose  of 
showing  a  tender  of  redemptiou.  In  fiu^t 
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tended  to  show  the  absolute  inTallditv  of 
the  deed,  because  issued  before  tbe  law 
authorlml  its  Issuance.  Section  141  of  the 
tax  law  reads:  "Any  suit  or  proceeding 
against  the  tax  purchaser,  his  heirs  or  as- 
Blgns,  for  the  recovery  of  lands  sold  for 
taxes,  or  to  defeat  or  avoid  a  sale  or  convey- 
ance of  lands  for  taxes,  except  in  cases 
where  tbe  taxes  have  been  paid,  or  the  land 
redeemed,  as  provided  by  law,  shall  be  com- 
menced within  five  years  from  the  time  of 
recording  the  tax  deed,  and  not  thereafter." 
Under  the  law  of  1879,  the  plalntifC  had  the 
right  to  redeem  the  land  at  any  time  within 
six  months  after  the  assignment  of  the  sale 
certificate.  The  county  clerk  could  not  de- 
prtve  him  of  this  right  by  prematurely  issu- 
ing a  tax  deed.  He  had  an  unqualified  and 
absolute  right  to  redeem  bis  land  at  any 
time  within  the  six  months,  and  a  tender  of 
tbe  required  amount  was  equivalent,  for 
the  purpose  of  avoiding  the  bar  of  the  stat- 
ute to  payment.  The  exception  contained 
in  section  141,  above  quoted,  Is  uuiiualifled. 
Where  payment  of  the  taxes  has  been  made, 
or  a  tender  equivalent  to  payment,  the  stat- 
ute does  not  run,  and  affords  no  protection 
to  tbe  holder  of  the  tax  deed.  We  iierceive 
no  valid  ground  on  which  we  can,  by  con- 
struction, qualify,  limit,  or  avoid  tbe  full 
scope  of  the  exception  as  made  in  the  law. 

2.  On  the  trial  J.  C.  Douglass  testified: 
"I  found  what  they  call  a  "Stub  Book"  of 
tax-sale  assignments  of  this  kind,  which  sat- 
isfied me  that  I  had  evidence  to  sustain  ray 
own  poaitlon,  and  then  I  proceeded,  as  soon 
thereafter  as  I  could,  to  make  this  tender, 
on  the  theory  that  the  assignment  was  not 
made  until  February  after  I  had  examined 
the  record."  The  record  recites  that  "the 
plaintiff  offered  In  evidence  a  bound  book  of 
stubs  of  tax-sale  certificates,  and  offered  tes- 
timony of  the  county  treasurer  of  said  coun- 
ty, showing  that  saUl  book  was  found  in  tbe 
vault  of  the  office  of  the  county  treasurer  of 
said  county,  and  that  tbe  same  was  tbe  stub 
book  referred  to  by  J.  C.  Douglass  In  his 
testimony  above  given.  In  this  stub  book 
the  stubs  generally  were  In  the  order  of 
the  dates  of  tbe  assignments  of  tbe  tax-sale 
certificates,  respectively,  but  the  stub  of  the 
certificate  In  question  was  found  between 
stubs  of  certificates,  the  dates  of  the  assign- 
ments of  which  were  in  February,  ISKO." 
This  evidence  was  duly  objected  to,  but  tbe 
court  admitted  It.  This  stub  book  was  not 
admissible  under  section  387  of  the  Code 
of  Civil  Procedure.  It  could  hardly  be  call- 
ed a  book  of  account,  and  there  was  no 
proof  wtiatever  as  to  when  the  entries  were 
made,  who  made  them,  nor  of  their  correct- 
ness. Nor  are  we  able  to  perceive  how  it 
was  admissible  under  paragraph  4483  of  the 
General  Statutes  of  1889.  Our  attention  is 
not  called  to  any  law  requiring  any  such 
book  to  be  kept.  It  was  suggested  on  the 
ar^ment  that  by  section  67  of  chapter  25 
of  the  Compiled  laws  of  1879  the  treas- 


urer Is  required  to  keep  jurt  and  true  ac- 
counts of  the  receipts  and  expenditures  of 
his  office  in  a  book  or  books  for  that  pur- 
pose, and  that  section  156  of  the  tax  law 
makes  It  tbe  duty  of  the  auditor  and  at- 
torney general  to  prepare  and  transmit  to 
tbe  county  clerk  general  forms  and  instruc- 
tions. Our  attention  Is  not  called  to  any 
Instruction  requiring  tbe  keeping  of  this 
stub  book,  nor  are  we  able  to  find,  either  in 
the  law  or  the  case  made  before  us,  any- 
thing indicating  what  entries,  if  any,  should 
appear  in  the  stub  book.  We  cannot  take 
judicial  notice  of  tbe  action  of  the  auditor 
and  attorney  general  under  this  section,  nor 
of  tbe  Instructions  they  may  have  issued 
thereunder  to  county  clerks.  Tbe  stub  book 
was  Improperly  admitted  In  evidence.  As 
this  evidence  seems  to  have  been  mainly  re- 
lied on  by  tbe  plaintiff  to  show  the  time 
when  the  sale  certificate  was  in  fact  assign- 
ed, the  error  was  material,  and  compos  a 
reversal  of  tbe  case. 

3.  There  was  also  error  In  rendering  Judg- 
ment against  all  the  defendants,  except 
Thompson  and  Folk,  for  $700  damages  for 
the  use  and  occupation  of  tbe  land.  ' 

The  finding  of  the  court  is  that  Hannah 
E.  Hillyer  took  possession  of  the  land,  and 
held  it  until  her  death,  which  the  record 
shows  occurred  on  the  29th  of  April,  1887." 
The  defendants  against  whom  Judgment 
was  rendered  are  her  heirs.  The  mere  factj 
that  they  are  such  heirs  does  not  render 
them  personally  liable  for  her  debt,  and' 
there  is  nothing  in  the  record  to  show  that' 
they  have  received,  either  as  her  heirs  or 
otherwise,  the  proceeds  of  the  rents  and 
profits  of  the  land.  ' 

Judgment  reversed  and  a  new  trial  or- 
dered. AU  the  Justices  concurring. 


(M  Kui.gr> 
HEUjTEIt  et  al.  v.  DOUGLASS  et  al. 

(Supreme  Court  of  Kansas.    Nov.  9,  18i6.) 

Limitation  or  Actions  —  CiiANOiNa  Forh  bt 

AHBHDMSIIT^EfSCTHElfT— LUBILITIES 
or  DErSXDANT. 

1.  On  March  11,  1884,  D.  commenced  an 
action  a^aiiist  H.  to  quiet  his  title  tiB  atcaitist  a 
tax  dco4l  recorded  March  6,  1880.  On  October 
13,  1885,  by  agreemeut  of  the  parties,  tlie  form 
of  action  was  chnneied  to  ejectment,  and  amend- 
ed uleadinfts  were  filed,  and  the  proceediDfo  there- 
after were  in  ejectment.  Held,  that  this  did  not 
onerate  as  a  diBuissal  of  the  suit  to  quiet  title, 
and  the  commencement  of  an  nctioo  in  ejectment, 
but  the  amended  plesdiufcs  related  back  to  tbe 
commcncenent  of  the  original  auit,  which  was 
broupht  within  five  years,  and  in  proper  time. 

2,  Where,  pending  an  action  involving  the 
title  to  real  estate,  and  damages  for  tue  and  occo- 
pation  of  the  same,  the  principal  def«idant  who 
ctainis  the  tide  dies,  and  the  action  is  revived 
against  the  heirs,  but  not  agaioBt  the  personal 
representative  of  the  deceased,  a  judgment  against 
Biich  heirs  for  damages  for  use  and  occnpation 
during  tbe  lifetime  of  the  ancestor  cannot  be- 
sustained. 

(Syllabus  by  the  Court) 
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Error  from  dlatrtct  court,  Jeffenon  comity; 
Robert  Croslw,  Judge. 

Action  of  ejectment  by  Wiiiard  R.  Doiig- 
lais  and  othera  against  M.  F.  Hillyer.  admln- 
latrator,  and  othera.  PlalntlfEa  had  judg- 
ment, and  d^cmdauts  bring  error.  Modified. 

Keeler  &  Welch,  for  plaintlCts  In  error. 
John  C.  Douglass,  for  defendants  In  error. 

MARTIN,  O.  J.  1.  The  respective  parties 
claim  title  under  tax  deeds.  The  alleged 
title  of  the  plaintiffs  below,  who  are  defend- 
ants in  error,  was  based  upon  the  same  tax 
deed  as  that  in  the  case  of  Noble  t.  Dong- 
lass  (Just  decided)  42  Poc.  32S,  and  the 
plalntifTs  In  error,  who  were  def^dants  be- 
low, relied  upon  a  comiM'omiae  tax  deed  In 
all  substantial  respects  the  same  as  that  set 
up  by  the  plaintlfTs  in  error  In  the  former 
case,  and  the  evidence  was  the  same  in  each 
case,  except  that  affecting  the  bar  of  the 
statute  of  limitations.  The  compromise  tax 
deed  was  dated  and  recorded  March  6,  1880. 
On  March  11,  1884,  the  defendants  in  error 
com>menced  their  action  to  quiet  the  title  to 
the  N.  E.  H  section  0,  township  10,  range 
17,  alleging  possession,  and  asking  an  ac- 
counting for  the  rentB  and  profits  from 
ftlarch.  1880,  up  to  March  1.  18&1.  The  de- 
fendants below  answered  that  they  were 
tlie  owners  of  the  land,  and  in  possession. 
The  plaintiffs  In  their  tepij  denied  aueh  title 
and  possession.  Afto-wards,  on  October  13, 
1885,  by  agreement  of  parties,  it  was  ordered 
tliat  amended  pleadings  be  filed  instanter, 
maldng  the  action  In  the  nature  of  ejectment 
for  the  recovery  of  said  land,  and  tbat  each 
party  pay  his  and  her  own  costs  down  to 
date.  Amended  pleadings  were  afterwards 
filed,  in  wliich  the  plaintiffs  below  prayed 
judgment  for  the  recovery  of  the  possession 
of  the  premises,  and  $3,000  for  use  and  oc- 
cupation. It  will  be  observed  that  the  action 
to  quiet  title  was  commenced  within  the 
five  years  allowed  by  section  141  of  the  tax 
law,  but  it  is  contended  by  the  plaintiffs  in 
error  that  the  proceedings  on  October  13, 
1885,  were  In  law  the  dismissal  of  the  suit 
to  quiet  title,  and  the  commencement  of  an 
action  in  ejectment,  and  that  the  latter  ac- 
tion came  too  late,  being  more  than  five 
yt-nrs  after  tlie  recording  of  the  tax  deed. 
Au  action  can  be  dismissed,  however,  only 
by  order  of  the  court  (Allen  v.  Dodson,  30 
Kan.  320,  325,  17  Pac.  607;  Shoe  Co.  v. 
Derse,  41  Kan.  150,  151,  21  Pac.  167);  while 
amended  pleadings  relate  to  the  time  of  the 
commencement  of  the  original  suit  (Ryan  v. 
Railway  Co.,  21  Kan.  308,  405;  Brown  v. 
Smelting  Co..  32  Kan.  520.  4  Pac.  1013). 
Here  it  Is  true  that  the  form  of  the  action 
was  changed  by  consent,  but  the  main  pur- 
'  pose  of  the  litigation  was  to  test  the  validity 
of  the  respective  tax  titles  of  the  parties. 
They  agreed  upon  the  change  of  the  form 
of  the  action,  perliaps  In  order  to  settle  the 
title  beyond  controversy,  unvexcd  by  the 


question  of  presmt  actual  posBessIon.  Such 
being  the  caa^  we  think  the  action  should 
be  deemed  as  commenced  March  11,  18S1. 
which  was  in  time.  The  question  of  redemp- 
tion, which  was  controlling  In  the  former 
case,  therefore,  does  not  arise  hare;  but,  as 
It  was  adjudged  In  that  case  that  the  tax 
title  of  the  plaintiffs  below  was  valid,  and 
that  of  the  defendants  below  voidable,  and 
the  Judgment  was  reversed  raily  reaa<m 
of  the  admission  of  Incompetent  evidence  as 
to  the  redemption,  the  judgment  of  the  court 
below  in  this  case  as  to  the  title  must  be 
held  correct. 

2.  Judgment  was  rendered,  however,  in 
this  case  in  favor  of  the  plaintiffs  below 
against  all  the  defendants  Jointly  for  ¥150 
damages  for  use  and  occupation  from  the 
time  of  the  change  of  the  tosm  of  action 
until  the  death  of  TTwtitmh  e.  HUlyer,  Apill 
29,  1887.  Her  heirs  were  made  parties.  Of 
coarse,  they  were  not  liable  tor  damages  for 
use  and  occupation  during  the  life  of  their 
ancestw,  and  it  does  not  appear  that  the 
actlMi  was  revived  against  M.  P.  Hillyer  as 
administrator,  although  It  was  revived 
against  the  heirs  of  said  Hannah  E.  Hillyer, 
including  her  hnaband.  We  therefore  think 
that  the  Judgment  for  damages  cannot  be 
sustained.  The  judgment  will  be  modified  by 
striking  out  the  allowance  for  damages;  In 
all  other  respects  it  will  be  aflOrmed.  All  the 
justices  concurring. 


(S6Kan.l7) 

ELY  et  al.  v.  PIXGRT. 
fffupreme  Court  of  Kansas.    Nor.  0,  1896.) 
Fbincipal  akd  Aqbnt— Wnax  Bxi^nos  Exists 

— HOKTOAOBS. 

1.  An  investmeut  rompany  holding  the  fundi 
of  K.  for  inTestnieat,  took  a  mortKaRe  upon  land 
to  which  it.,  the  mortf^gor,  had  no  title,  and 
at  a  time  when  it  was  in  the  open  posseiiston  of 
another.  When  the  loan  was  negotiated  the  in- 
vestment company  knew  that  there  were  exist- 
ine  incumbrancea  upon  the  land,  and  tbat  tlie 
title  thereto  was  not  free  and  clear.  The  mort- 
eaee  was  taken  in  the  name  of  a  memlier  of  the 
investment  company,  but  was  immediately  trans- 
ferred to  E„  whose  money  bad  tieen  nsed  in  mak- 
inic  the  loan.  Afterwards  P.,  the  actual  owner 
of  the  land,  conveyed  the  Mtme  to  B.,  and  simul- 
taneoualy  with  the  delivery  of  the  deed  took  a 
morteatre  from  R.  for  the  balance  of  the  purchase 
money,  but  the  mortgage  talten  by  the  company 
for  E.  was  placed  on  record  befwe  the  pun^ase- 
money  mortgnge  taken  by  P.  BeJd,  under  the 
evidence,  that  the  investment  company  and  its 
managing  members  were  the  agents  of  E.,  and 
tbat  he  is  bound  by  what  they  knew  and  Bhonld 
have  known  In  respect  to  the  title;  and  that,  un- 
der the  circumstances  of  this  case,  the  mortgage 
of  P.  is  paramount  and  prior  to  tliat  of  B. 

2.  Ordinarily,  a  grantor  of  land,  who  almnl- 
taneousiy  with  the  exi>cution  of  the  conveyance, 
takes  a  mortgflce  from  the  grantee  for  the  bal- 
ance of  the  purchase  money,  is  not  required  to 
fiearch  the  records  for  incumbrances  by  aoch 
Erantee  while  be  was  a  stranger  to  the  title,  and 
before  the  deed  of  the  grantor  was  executed. 

(Syllabus  by  the  Court.) 

Kraor  from  district  court,  Miami  county; 
John  T.  Burris,  Judge. 
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Action  by  WiUlam  Y.  PIngry  asalnst 
George  H.  Bly  and  otheni,  executors.  Plalu- 
tia  taad  judgment,  and  defendants  bring  er- 
ror.  Affirmed. 

Action  to  foreclose  mortgages  and  to  de- 
termine the  priority  of  Uena  on  a  tract  of 
land  situate  In  the  counties  of  Anderson, 
Franklin,  and  Miami.  The  cause  waa  tried 
by  tbe  court  without  a  jury,  and  tbe  follow- 
ing findings  of  fftct  and  conclustons  of  law 
were  made  and  returned: 

"Findings  of  Fact 

"(1)  On  and  prior  to  March  19,  1S89,  tbe 
plaintifC,  Wm.  V.  PIngry,  was  the  owner  and 
in  actual  possession  of  tbe  real  estate  de- 
scribed in  plalutUTs  petition,  being  SIO  acres 
of  real  estate  situated  in  Anderson,  Franklin, 
and  Miami  counties.  In  the  state  of  Sansas, 
and  forming  one  body. 

That  on  said  date  and  for  more  than 
a  year  prior  thereto  said  land  was  Incum- 
bered fat  about  f 2,000.0a 

That  on  March  1^  1889,  at  Greeley, 
Kansas,  tbe  plaintiff  ^t<a«d  Into  a  contract 
with  tbe  defendant  Frank  S.  Bowlen  for  the 
sale  at  tbe  real  estate  described  in  plaln- 
tifl's  petition,  which  contract  was  partly  In 
writing  and  partly  parol.  A  copy  of  so 
much  ot  said  contract  as  was  In  writing  is 
attached  to  plaintiff's  reply  to  the  anewer  of 
the  defendant  Heman  Ely,  filed  in  this  case. 
That  by  the  terms  of  said  contract  the  plain- 
tiff agreed  to  sell  the  said  real  estate  to 
said  Frank  &  Bowlen  for  the  sum  of  1^,000. 
to  be  paid  as  follows,  to  wit:  92,000  Incum- 
brances to  be  assumed  by  said  Bowlen;  $500 
to  be  allowed  said  Bowlen  by  said  plaintiff 
for  the  use  and  possesston  of  said  land  t<a 
the  year  1889;  fGO  to  be  allowed  said  Itow- 
Usa  as  exp^ises  for  clearing  some  supposed 
defect  In  the  title  to  a  part  of  said  land; 
937.G0  to  be  allowed  said  Bowlen  for  some 
accmed  interest  on  tbe  said  incumbrance; 
f450  cash,  and  the  balance  to  be  paid  $1,000 
in  one  year,  $1,000  in  two  years,  $1,000  In 
three  years,  $1,000  In  fOur  years.  $062.50  In 
fire  years,  which  sum  of  $4,962.50  was  to  be 
eridenced  by  five  promissory  notes  to  bear 
interest  at  9  per  cent,  and  to  be  secured  1^ 
a  mortgage  upon  the  said  real  estate.  It 
was  further  agreed  that  a  deed  for  said  real 
estate  should  be  executed  by  the  plaintiff 
and  his  wife  to  said  Bowlen,  and  a  mortgage 
ooTerlng  the  same  laud  should  be  executed 
1^  the  said  Rowlen  and  his  wife  to  the 
said  PIngry  to  secure  the  said  sum  of  $1,062.- 
60  BO  evidenced  by  the  said  fire  promissory 
notes;  that  tbe  said  deed,  mortgagie,  and  the 
written  contract  and  Uie  said  fire  prom- 
issory notes  for  the  said  sum  of  $4,902.50 
should  be  deposited  In  the  bank  of  Greeley, 
there  to  remain  untU  the  said  Rowlen  should 
make  the  cash  payment  of  $450  to  said  bank 
for  plaintiff,  when  the  said  deed  should  be 
delivered  to  said  Bowlen  and  said  mortgage 
imd  the  five  notes  should  be  delivered  to 
said  PIngry. 


"(4)  The  said  written  contract  having  been 
signed  on  the  16th  day  of  March.  18S9,  late 
In  the  evening,  nothing  further  was  done  un- 
til Monday,  March  18,  1889,  when  a  deed 
was  prepared  from  the  said  Pingry  and  wife 
to  said  Frank  13.  Rowlen  conveying  the  said 
real  esttte,  and  a  mortgage  covering  the 
same  real  estate  ftom  said  Rowlen  and  wife 
to  said  PIngry  to  secure  the  said  sum  of 
$4,962.50  BO  evidenced  by  the  said  fire  prom- 
issory notes,  which  mortgage,  however, 
bears  date  March  16,  1888,  which  deed  and 
mortgage  were  duly  executed  and  acknowl- 
edged by  the  respective  parties  on  March 
18, 188a  That  after  the  said  deed  and  mort- 
gage were  executed  and  acknowledged,  and 
on  March  18,  1880,  the  said  plaintiff  took 
the  said  deed  and  written  contract,  and  one 
HOTace  Grant  tbe  notary  public  before 
whom  s^d  iuBtrumente  were  acknowledged, 
took  the  mortgage  and  notes,  to  the  said 
bank,  and  there  deposited  them  pursuant  to 
said  agreement  The  said  deed  and  con- 
tract were  placed  by  said  Pingry  in  an  en- 
velope, uiton  which  were  written  Instruc- 
tions to  deliver  tbe  said  deed  to  said  Bow- 
len upon  receipt  of  said  $450.  and  said  mort- 
gage and  notes  were  placed  In  a  separate 
envelope,  with  instructions  written  thereon 
to  Immediately  deliver  the  said  note  and 
mortgage  to  the  said  PIngry  when  the  said 
sum  of  $450  should  be  paid,  and  the  said 
deed  delivered  to  said  Rowlen.  That  at  the 
same  time  the  said  PIngry  instructed  the 
said  bank  to  forward  the  said  mortgage  to 
tlie  register  of  deeds  of  the  respective  coun- 
ties in  which  the  raid  land  was  situated, 
and  left  with  said  bank  tbe  necessary  mon- 
ey to  pay  for  recording  the  same. 

"(6)  That  on  Saturdi^  afternoon,  March  30, 
1889,  the  said  Frank  S.  Rowlra  went  to  said 
bank,  and  paid  tbe  said  sum  of  $460  to  tlie 
said  bank  for  the  use  of  the  said  W.  V.  PIn- 
gry, and  the  said  bank  then  and  there  de- 
livered to  him  the  said  deed  ftom  said  PIn- 
gry, and  placed  the  said  $460  to  the  oredlt 
of  said  PIngry,  the  said  Pingry  afterwards 
receiving  said  money  in  full. 

"(6)  That  after  receiving  the  said  deed  the 
said  Frank  S.  Rowlen  caused  the  same  to 
be  recorded  In  the  ofllce  of  tbe  reglstw  of 
deeds  of  Anderson  county  on  April  1,  1889; 
and  in  the  office  of  the  reglstw  of  deeds  of 
Franklin  county  on  April  6,  1868,  and  In 
the  office  of  the  register  of  deeds  of  Miami 
county  May  1.  1889. 

"(7)  The  said  mortgage  from  said  Rowlen 
to  said  Pbigry  was  phiced  In  the  United 
States  mall  by  tbe  said  bank  at  Greeley, 
Anderscm  county,  Kansas,  some  time,  be- 
tween Saturday  evraiing,  March  30,1888,  and 
Tuesday,  April  2,  1889,  duly  addressed  to 
the  register  of  deeds  of  Anderson  county, 
at  Gamett  Anderson  county,  Kansas,  and 
was  ffied  for  record  in  said  ofSce  on  April 
2,  1889.  at  3  o'clock  p.  m..  and  was  then  by 
said  register  returned  to  said  bank,  and  by 
the  bank  forwarded  to  the  register  of  deeds 
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of  Franklin  connty,  where  it  was  filed  for 
record  April  17, 1889,  and  was  tben  returned 
by  such  register  to  said  bank,  and  by  it  fo'r- 
warded  to  the  register  of  deeds  of  Miami 
county,  where  it  was  filed  on  April  19,  1889, 
the  said  mall  being  the  usual  and  ordinary 
method  of  transmitting  such  Instruments 
from  Greeley. 

"(8)  That  prior  to  March  16,  1889,  the  said 
Plngry  had  rented  the  said  laud  to  one  C. 
Utshop,  a  sinRle  man,  who  bad  been  a  mem- 
ber of  said  Pingry'H  family  from  childhood; 
and  had  prior  thereto  received  from  said 
Bishop  the  rent  for  one  year,  there  being  no 
definite  agreement  as  to  the  length  of  time 
such  lease  should  continue.  That  said  Bish- 
op, about  March  20,  1889,  re-leased  alwut 
one-third  of  said  place  to  one  Cummings, 
who  moved  into  the  l»use  previously  occu- 
pied by  said  Plngry  and  family,  and  has 
ever  since  resided  thereon,  the  said  Bishop 
boarding  in  his  family. 

I  "(9)  The  said  Plugry,  on  March  19,  1889, 
moved  from  said  fami,  and  with  his  family 
removed  to  the  state  of  California,  where 
they  have  since  resided;  he  having  prior 
thereto  informed  his  tenant,  Mr.  Bishop, 
that  he  had  sold  his  farm  to  Mr.  Rowleu. 
I  "(10)  That  some  time  during  the  month  of 
March,  1889,  the  said  F.  S.  Kowlen  applied 
to  the  Investment  Banking  Company  of  To- 
peka  for  a  loan  of  $6,000,  to  be  secured  by 
mortgage  uikju  the  real  estate  described  in 
plaintiff's  petition.  That  on  March  15.  1889, 
Mr.  A.  T.  Daniels,  the  secrotarj-  of  said  com- 
pany, went  to  Greeley,  Anderson  county, 
Kansas,  and  to  the  said  farm  of  plaintiff.  In 
company  with  said  Row^leu,  to  exiimlne  the 
said  land  for  said  company.  That  be  made 
the  examination,  and  returned  to  Topeka. 
'  "(II)  On  March  27,  1889,  the  said  Rowlen 
made  a  written  application  to  said  company, 
in  regular  form,  for  the  said  loan  of  $(>.000 
upon  the  said  real  estate  in  controversy,  stat- 
ing In  said  application,  among  other  things, 
that  he  was  tlie  owner  of  said  land,  free  from 
incumbrance;  and  on  the  same  day  exe- 
cuted this  bond  for  $6,000  to  J.  N.  Strlckler, 
cashier  for  said  company,  and  also  made,  exe- 
cuted, and  acknowledged,  together  with  his 
wife,  a  real-estate  mortgage  to  secure  the  said 
loan  upon  the  real  estate  in  question.  That 
on  the  2Sth  day  of  March,  1889,  the  said  Row- 
len delivered  tlie  said  bond  and  mortgage  to 
the  said  company,  and  received  from  them 
the  consideration  for  the  same.  The  said 
bond  and  mortgage  bore  date  March  1, 1880. 

"a2)  That  on  the  2Tth  day  of  March,  1889, 
when  the  said  investment  comiMiny  accepted 
the  said  bond  and  mortgage  from  the  said 
Bowlen,  and  paid  the  consideration  therefor, 
he  represented  to  them  that  he  was  the  own- 
er of  the  said  real  estate  so  conveyed  by  said 
mortgage.  That  the  same  was  Incumbered, 
but  of  the  exact  amount  of  said  Incumbrance 
he  did  not  inform  said  coniiKiny,  nor  did  it 
know,  except  that  said  Kowlou  stated  that 
Huch  lucumbraace  did  not  exceed  $2,000.  The 


said  Rowlen  agreed,  however,  with  said 
company  that  be  would  pay  off  said  incum- 
brance, and  make  the  said  company's  mort- 
gage a  first  lien  upon  the  said  land.  The 
said  company,  when  it  accepted  the  said  bond 
and  mortgage  from  the  said  Rowlen.  and 
paid  the  consideration  therefor,  had  no  ab- 
stract of  title  for  said  real  estate,  or  any  part 
thereof,  and  had  never  inspected  the  records 
In  the  ofilces  of  the  registers  of  deeds  In  the 
respective  counties  in  which  said  land  was 
located  to  ascertain  the  condition  of  the  title 
to  said  land,  but  relied  entirely  upon  the 
statement  of  said  Rowlen  that  be  was  the 
owner  of  the  said  real  estate;  and  would  pay 
off  such  Incumbrances  as  were  then  upon  said 
land.  The  said  company  had  no  actual  no- 
tice or  knowledge  of  Mr.  Plngry's  rights  to 
said  real  estate  when  It  accepted  such  bond 
and  mortgages. 

"(13)  Prior  to  Marx:h  18,  1889,  the  sold  In- 
vestment company  had  been  negotiating  with 
the  defendant  Henian  Ely  for  the  sale  of 
another  $6,000  bond  and  mortgage,  and  on 
March  16,  1889,  the  said  Bly  remitted  to  said 
banking  company  his  draft  on  New  York  for 
$0,021,  being  the  face  of  such  other  bond 
with  Interest  from  March  1, 1889,  to  purchase 
such  other  bond  and  mortgage,  which  was 
never  sent  to  him.  The  said  money  was  re- 
ceived by  said  company  on  March  18th.  and 
placed  to  the  credit  of  Mr.  Ely  upon  the  books 
of  the  company  on  March  20,  1889.  That  on 
Jtfarch  28,  1889,  the  said  company,  upon  the 
receipt  by  it  of  the  $6,000  bond  and  mortgage 
from  said  Frank  S.  Rowlen,  immediately  in- 
dorsed said  bond  to  the  satd  Heman  Ely 
without  recourae.  and  without  knowledge  on 
the  part  of  said  Ely  of  the  existence  oT  said 
note  and  mortgage,  and  duly  assigned  the 
said  mortgage  to  said  Ely,  and  March  29, 
1889,  mailed  the  said  bond  and  the  said  ap- 
plication of  Rowlen  for  said  loan  to  the  said 
Ely,  at  his  home  in  Elyrla,  Ohio,  and  on  the 
same  day  sent  the  said  mortgage,  proi>erly 
assigned  to  said  Ely,  to  the  register  of  deeds 
of  Anderson  county,  Kansas,  and  on  the  same 
day  charged  the  said  Ely  upon  the  books  of 
the  company,  to  wit,  $6,021,  and  Informed 
said  Ely  by  letter  accompanying  said  bond 
that  a  mortgage  of  even  date  would  follow 
as  soon  as  recorded. 

"(14)  The  said  mortgage,  with  the  assign- 
ment thereon  to  said  Ely,  was  filed  for  record 
in  the  office  of  the  register  of  deeds  of  An- 
derson county,  Kansas,  on  March  29.  1889. 
and  in  the  office  of  the  re^ster  of  deeds  of 
Miami  county,  Kansas,  April  3.  1889.  and  In 
the  office  of  the  register  of  deeds  of  Franklin 
county,  Kansas,  April  6,  1889.  The  said  as- 
signment was  not  acknowledged. 

"(lu)  The  said  Ileman  Ely  received  the  said 
bond  on  or  before  April  2, 1889,  and  executed 
a  written  receipt  for  the  same  to  said  com- 
pany under  date  Aprtl  2.  18fj9,  which  receipt, 
and  the  letter  accompanying  It,  are  in  wonls 
and  figures  as  follows: 

"'Elyrta,  Ohio,  Apr.  2nd,  ISSa  Received 
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of  tbe  iDveatment  Banking  Company  of  To- 
peka.  Kansas,  papers  as  follows:  In  loan  No. 
652.  1st  note,  with  coupons  attached;  second 
insurance  policy.    Heman  Ely.' 

"  'Office  of  Heoiau  Ely.  Blyrla,  Ohio, 
Apr.  2,  1889.  The  InTestment  Banking  Com- 
pany, Topeka,  Kansas— Gents:  Your  favor 
of  March  29tb,  with  stated  inclosures,  was 
duly  received,  and  I  Inclose  herewith  my 
receipt  for— 1.  Xote  of  Frank  S.  Bowlen  on 
March  1^.  ^000.00.  2.  Insurance  policy.  I 
thank  you  and  your  Mr.  Pounds  for  the  care 
you  have  taken  In  placing  this  loaa,  which 
appears  to  me  to  be  in  all  respects  first  clora, 
and  hope  it  will  prove  bo.   Heman  Ely. 

"  *P.  S.  I  return,  as  requested,  the  appU- 
catkm  of  Frank  S.  Rowlen,  received  from  you 
ta  your  letter  of  March  16th.' 

"(16)  The  said  mortgage,  after  Its  record, 
was  forwarded  to  the  said  Ely  on  April  8, 
1889,  and  received  by  bim  on  or  before 
April  10,  1889. 

"(IT)  The  said  Heman  Ely  is  now  and  was 
then  liviDg  at  Elyria,  Ohio,  and  has  never 
been  iu  Kansas,  and  had  no  actual  knowl- 
edge of  the  real  estate  In  question,  or  of  the 
condition  of  the  title  thereto,  except  such 
knowledge  as  he  ascertained  through  the 
said  the  Investment  Bauklug  Company  and 
through  L.  H.  Pounds,  its  vice  president,  and 
the  said  written  application  of  said  Bowlen, 
sworn  to  by  bim.  He  had  uo  knowledge  of 
the  value  of  said  real  estate,  except  tbe  ap- 
praisement by  two  men  in  said  application 
of  $18,000,  but  relied  solely  for  the  safety  of 
his  investment  upoo  tbe  Judgment  of  said 
Investment  Banking  Company  and  said  L.  H. 
Pounds,  its  vice  president,  with  whom  he  had 
been  acquainted  for  many  years,  and  who, 
on  or  about  March  1,  1889,  had  made  him  a 
personal  vi^t,  with  a  view  to  Induce  bim  to 
invest  stHne  money  in  loans  negotiated  by 
said  company. 

"(X8)  At  the  time  tbe  plaintifT  executed  and 
delivered  his  said  deed  to  said  Rowleu  he  had 
no  actual  notice  or  knowledge  of  the  mort- 
gage made  to  said  J.  N.  Strlckler  for  said  In- 
vestment Banking  Company. 

"(19)  The  said  Frank  S.  Rowlen  was  never 
in  possession  of  tbe  real  estate  in  queation, 
and  never  exercised  any  acts  of  ownership 
over  the  same,  except  to  execute  said  $U,00<) 
mortgage  thereon.  That  said  mortgage  of 
Frank  S.  Rowleu  and  wife  to  plaintiff. 
Wm.  v.  Pingry,  contained  an  exception  of 
certain  mortgages,  and  in  a  part  of  said  ex- 
f^ption  there  were  Interlineations,  and  a  part 
of  said  interlineation  was  again  written  over; 
and  said  mortgage  was  erroneously  recorded 
by  the  registers  of  deeds  of  Andei-son  and 
Franklin  counties,  at  tbe  times  aforesaid,  as 
excepting  a  mortgage  of  $0,000,  and  was  cor- 
rectly recorded  by  the  register  of  deeds  of 
Miami  county  as  excepting  a  mortgage  of 
$1,.'>00,  and  not  of  $l>,000;  and  such  records 
have  so  remained  ever  since. 

"(20)  At  the  thue  of  the  bringing  of  this 
suit  there  was  due  and  owing  to  the  defend- 


ant William  Drake  from  W.  Y.  Pingry,  upon 

bis  note,  $500  and  interest;  there  was  due 
and  owing  the  plaintiff  from  Frank  S.  Bow- 
len the  sum  of  $4,902J>0  and  interest;  there 
was  due  and  owing  tbe  defendant  Heman 
Ely  from  the  said  Frank  S.  Rowlen  tbe  sum 
of  $6,000  and  interest;  there  was  due  to  the 
Weatem  Security  Company  $10  and  interest" 

"Conclusions  of  Law. 

"(1)  This  said  claim  of  $500  and  Interest 
due  to  said  defendant  William  Drake  on  the 
note  and  mortgage  set  out  in  his  answer  is 
a  first  lien  on  so  much  of  tbe  land  described 
and  embraced  In  said  $500  mortgage. 

"(2)  That  the  claim  of  $10  and  the  Interest 
thereon  to  the  Western  Security  Company  on 
the  $50  note  and  mortgage  set  out  In  the  an- 
swer of  said  Western  Security  Company  Is  a 
second  lien  on  so  much  of  the  lauds  described 
In  plaintiff's  petition  as  are  described  In  the 
answer  of  said  Western  Security  Company. 

'•&)  That  tbe  claim  of  the  plaintiff,  Wil- 
liam V.  Pingry,  against  defendant  Frank  S. 
Rowlen  for  $4,962.50,  and  the  interest  there- 
on, due  on  the  five  promissory  notes  and  mort- 
gage set  out  in  the  plaintiff's  amended  peti- 
tion, is  a  first  lieu  on  all  tbe  lands  described 
in  said  plaintiff's  petition,  except  tbe  said 
claim  of  $500  and  interest,  above  referred  to, 
and  the  said  claim  of  $10  and  Interest,  above 
referred  to. 

"(4)  That  the  claim  of  the  defendant  He- 
man  Ely  against  defendant  Frank  S.  Bowlen 
for  $6,000  and  interest  thereon  due  on  the 
$6,000  bond  and  mortgage  set  out  in  the 
answer  of  tbe  said  defendant  Heman  Ely  Is 
a  lien  on  all  the  lauds  described  in  the  plain- 
tiff's petition,  but  Is  subject  to  and  Inferior 
to  the  lien  of  tbe  said  plaintiff,  WlUiam  V. 
Pingry,  for  $4,962.50." 

Judgment  was  accordingly  rendered,  and 
Ueomu  Ely  duly  excepted,  and  brought  the 
case  here  for  review.  Heman  Ely  having 
since  died,  the  proceeding  In  error  was  re- 
vived in  tbe  name  of  his  executors. 

A.  Bergen,  for  plalnttECs  In  error.  Uecbem 

&  Smart,  for  defendant  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
Tbe  controversy  In  this  case  is  as  to  the  rela- 
tives priority  of  two  mortgages  upon  a  single 
tract  of  land  situated  in  three  counties.  One 
of  them  belongs  to  l^ingrj',  who  conveyed  the 
land  to  Bowlen,  and  simultaneousiy  with  the 
delivery  of  tbe  deed  Rowlen  delivered  to 
Pingry  a  mortgage  t^on  the  same  land  for 
a  part  of  the  purchase  money.  The  other 
is  the  I'^Iy  moi'tgage,  which  was  executed  and 
delivered  by  Rowleu  before  Pingry  conveyed 
the  laud  to  him,  and  before  be  had  any  title 
thereto.  The  land  was  conveyed  from  I'Ingry 
to  Rowlen  on  Alarch  30,  1889,  and  the  mort- 
gage to  PiuRry  was  delivered  at  the  same 
time.  The  Ely  mortgage  was  recorded  In  An- 
derson county,  where  a  portion  of  the  land 
was  situated,  on  March  20,  1880,  which  was 
one  day  before  any  title  had  vested  in  Bow- 
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len.  Ely  claims  priority  by  virtae  of  the 
prior  recording  of  his  mortgage  in  the  several 
counties  In  which  the  land  was  situated,  while 
Pingry  claims  that  he  was  not  bound  to 
search  the  records  for  conveyances  made  by 
his  grantee  before  the  execu^on  of  his  deed, 
and  while  the  grantee  was  a  stranser  to  the 
title.  He  also  insists  that  the  Investmont  &. 
Banking  Company,  whose  officers  negotiated 
the  loan  with  Rowlen,  had  knowledge  of  the 
record  title,  and  that  euch  knowledge  as  they 
possessed  must  be  Imputed  to  Ely,  for  whom 
they  acted.  After  the  land  was  actually  con- 
veyed to  Rowlen,  the  first  mortgage  to  be  re- 
corded was  that  given  to  Pingry  for  the  pur- 
chase money,  which  was  filed  for  record  in 
Anderson  county  on  April  2d.  The  Ely  mort- 
gage was  filed  for  record  in  Miami  county  on 
April  3d.  when  the  records  of  that  county 
showed  the  title  to  be  in  Pingry.  It  was 
filed  for  record  in  Pranklln  county  on  April 
6th,  when  tlie  records  of  that  county  indicated 
that  the  title  was  in  Pingry.  The  Plngrj' 
mortgage,  however,  was  not  recorded  in 
Franklin  county  until  April  17th,  nor  In 
Miami  county  until  April  19th.  Rowlen  had 
neither  a  legal  nor  equitable  title  to  the  land 
at  the  time  the  Ely  mortgage  was  executed 
and  delivered,  and  he  had  not  even  iwssesslon 
upon  which  to  base  a  rigtit  to  mortgage.  The 
possession  remained  in  Pingry  until  the  deed 
was  delivered,  and,  as  Rowlen  had  no  posses- 
sion, nor  any  vestige  of  title,  the  mortgage 
which  he  made  could  not  attach  before  the 
conveyance  by  Pingry  to  him.  It  would  seem 
that  the  priority  of  the  record  of  the  Ely 
mortgage  could  not  avail  as  notice  to  Pingry 
of  its  existence.  In  such  a  case  it  has  been 
held  that:  "A  vendor  of  real  estate  has  no 
occasion  to  examine  the  records  for  incum- 
brances created  prior  to  his  conveyance.  He 
has  the  power  to  protect  himself  by  a  quali- 
fied or  conditional  transfer,  or  by  any  legal 
mode  of  creating  a  lien  to  secure  himself  for 
unpaid  purchase  money.  When  he  conveys, 
and  Instantly  takes  a  reconveyance  as  such 
security,  no  authority  Is  needed  to  demonstrate 
the  gross  injustice  of  permitting  a  prior  mort- 
gage from  Intervening  to  his  prejudice."  Du- 
eenbury  v.  Hulbort  59  N.  Y.  541.  In  Schoch 
V.  Blrdsall,  48  Minn.  441,  51  N.  W.  382,  a 
somewhat  similar  case,  it  was  said  that  the 
"grantor  was  not  bound  to  search  for  convey- 
ances made  by  bis  grantee  while  the  latter 
was  a  stranger  to  the  title,  and  before  the  ex- 
ecution of  his  deed;  and  the  defendant  whose 
mortgage  was  recorded  before  plaintiff's  con- 
veyance was  not  a  subsequent  bona  fide  mort- 
gagor within  the  meaning  of  the  recording 
acts."  See,  also,  Turk  v.  Punk.  68  Mo.  18; 
Ford  V.  Church  Soc.,  120  Mo.  498,  25  S.  W. 
394;  Boyd  v.  Mundorf,  30  N.  J.  Eq.  545; 
HeflTron  v.  Fhinlgan,  37  Mich.  274;  Trust  Co. 
V.  Maltby,  8  Paige.  301;  Gould  v.  Wise  (Oal.) 
82  Pac.  576;  1  Jones,  Mortg.  §  568;  1  Devi. 
Deeds,  S  724.  Apart  from  this  consideration, 
the  facts  of  the  case  and  findings  of  the  trial 
court  In  reepect  to  the  relations  existing  be- 


tween Ely  and  the  Investment  Banking  Com- 
pany and  its  managing  members  require  an 
affirmance  of  the  Judgment.  It  Ifl.  in  effect, 
found  that  the  members  of  the  company.  In 
making  the  loan,  were  the  agents  of  Ely, 
and  that  he  is  chargeable  with  the  notice 
which  they  had,  and  is  bound  by  what  they 
knew  or  should  have  known.  Pounds,  the 
vice  president  of  the  company,  had  been  ac- 
quainted with  Ely  for  many  years,  and  had 
made  him  a  visit  shortly  before  the  making 
of  tlie  loan,  with  a  view  of  inducing  Ely  to 
allow  the  company  to  Invest  his  money  In 
Kansas  securltleB.  In  accwxlance  with  ar- 
rangements then  made,  Ely  forwarded  mon^ 
to  them  for  investment,  and  it  was  this  money 
which  was  loaned  by  the  company  to  Rowlen. 
It  is  true  that  the  mortgage  first  considered 
was  not  the  one  which  was  finally  accepted, 
but  It  was  made  by  the  same  man,  and  cov- 
ered much  of  the  same  land;  and  It  further 
appears  that  in  making  the  Investment  in 
both  Instances  Ely  relied  upon  the  discretion 
and  Judgment  of  the  members  of  the  com- 
pany, and  especially  Pounds,  Its  vice  presi- 
dent and  active  official.  Ely  resided  in  Ohio, 
and  had  no  knowledge  in  regard  to  the  Pin- 
gry land,  or  the  title  thereto,  except  what  was 
obtained  through  the  comiMiny.  The  money 
was  forwarded  by  Ely  on  March  18,  1889, 
and  was  received  by  the  company  two  days 
later.  Although  the  loan  first  considered  was 
not  made,  the  money  was  allowed  to  remain 
with  the  company  until  It  was  invested  In  the 
Rowlen  mortgage  on  March  28th.  When  the 
money  was  received  it  was  credited  to  Ely 
on  the  books  of  the  company,  and  when  the 
Rowlen  note  and  mortgage  were  taken,  on 
March  28th,  they  were  at  once  transferred  to 
Ely,  and  he  was  charged  upon  the  books  of 
the  company  with  the  note  and  mortgage. 
The  note  and  other  papers  were  forwarded 
to  Ely  on  March  29th,  and  the  acknowledg- 
ment of  the  receipt  of  the  same  on  April  2d 
indicates  the  relations  which  existed  betwcMi 
him  and  the  meralwrs  of  the  company.  He 
said:  "I  thank  you  and  your  Mr.  Pounds  for 
the  care  you  have  taken  in  placing  this  loan, 
which  appears  to  me  to  be  in  all  respects  first 
class,  and  hope  It  will  prove  so."  It  theri^ 
fore  appears  that  Ely  furnished  the  money  to 
the  company  for  Investment;  that  he  depend- 
ed on  tile  members  of  the  company  for  the 
safety  of  his  investment,  and  trusted  to  thera 
to  place  the  loan  which  was  made.  By  their 
action  Ely  became  the  owner  of  the  Rowlen 
note  and  mortgage  on  March  28,  1889,  and, 
instead  of  repudiating  their  action,  his  subse- 
quent conduct  has  been  rather  to  ratify  and 
adopt  It  as  his  own.  As  they  were  agents  of 
his  in  the  transaction,  be  Is  held  to  know 
what  they  knew,  ond  what  they  would  have 
leamefl  by  a  reasonable  Inquiry  and  investi- 
gation. Although  Rowlen  told  them  that  he 
owned  the  land,  no  abstract  of  title  was  fur- 
nished, nor  did  they  make  an  examination  of 
the  public  records  to  ascertain  the  condition 
of  the  title.   One  of  the  mana^ng  members 
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of  the  company  Tlalted  the  land,  and  discov- 
ered that  it  was  occupied  by  and  In  posseesion 
of  another.  At  the  time  the  loan  was  nefio- 
tlated,  Rowlen  notified  tliem  that  there  was 
an  incumbrance  upon  the  laud,  but  they  left 
it  to  tiim  to  discharge  that  incumbrance. 
They  therefore  linew  tliat  the  mortgage  talcen 
was  not  a  arst  moitgage,  and,  having  actual 
knowledge  that  the  land  was  incumbered, 
incidence  required  that  they  should  follow  up 
the  clew,  and  ascertain  from  those  In  posses- 
sion and  the  records  what  was  the  true  state 
of  the  title.  If  they  had  done  so,  they  would 
have  found  that  Plngry  was  the  absolute 
owner  of  the  land,  and  In  possession  of  the 
same,  and  that  Rowlen  had  no  title  which  he 
could  incumber  or  convey.  Ely,  therefore, 
did  not  part  with  his  money  on  the  faith  of 
the  record;  and,  so  far  as  the  recording  goes, 
he  does  not  occupy  the  position,  nor  is  he  en- 
titled to  the  protection,  of  an  innocent  and 
bona  fide  purchaser  or  holder.  Mitchell  v. 
Aten,  37  Kan.  33,  14  Pac.  497.  See,  also. 
School  Dist.  V.  Taylor,  19  Kan.  287;  Greer  v. 
Klggins,  20  Kan.  420;  Duseubury  v.  Hulbert, 
supra.  As  Ely  cannot  be  regai'ded  as  the 
>K>ua  fide  purchaser  of  a  mortgage  executed 
by  one  holding  the  record  title  or  mortgage 
interest,  the  principles  which  he  invokes 
and  the  cases  which  he  cites  are  not  appli- 
cable. If  the  company  had  taken  and  held 
the  mortgage,  the  managing  members  there- 
of could  not  have  claimed  to  have  been  with- 
out notice  In  regard  to  the  title,  nor  have 
claimed  any  benefit  on  account  of  the  prior 
recording  of  the  Kowlen  mortgage;  and 
Ely,  for  whom  they  were  acting,  occupies 
no  better  position.  When  he  acquired  the 
mortgage,  Plngry  was  the  actual  and  ap- 
parent owner  of  the  land,  and  Ely  could 
not  and  did  not  therefore  part  with  his 
money  on  the  faith  of  a  title  in  Rowlen. 
Vt'e  think  the  testimony  Is  sufficient  to  sus- 
tain the  findings  of  the  court,  and  that  they 
support  the  judgment  which  the  court  ren- 
dered. The  questions  raised  upon  the  plead- 
ings and  upon  the  admission  of  testimony 
are  not  such  as  to  require  special  comment. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 


(SDKan.  132) 

PACKARD  V.  PACKARD. 
fSuDreme  Court  of  Kansas.    Xov.  9,  1805.) 

Record— Amendment  or  Journal  Ektbt— Dis- 
KI8SAL  OP  Appeal. 
Where  on  a  motion  to  correct  a  journal 
entry  bo  ae  to  incliide,  as  and  for  alimony,  cer- 
tain lands  alleged  to  have  been  erront-'ously  omit- 
ted therefrom,  and  the  amount  or  value  iii  ron- 
troversy  docs  not  in  any  way  api't'ar  in  the  pro- 
cewlinir  in  prror  in  this  court,  ami  there  is  no  cer- 
tilicate  of  the  judf^  ahowine  that  the  case  be- 
lonas  to  one  of  tbc  excepted  clafwea  mentioned 
in  section  rj42a,  Code  Uiv.  Proc.  (Gen.  St.  1880, 
par.  4642),  the  case  must  be  dismissed. 
(Sylinhus  by  the  Court.) 

ErrOT  from  district  court,  Dickinson  coun- 
ty; M.  B.  Xfcholson,  Judge, 


Bill  by  Alice  B.  Packard  against  Augustus 
Packard  for  divorce.  From  an  OTder  over- 
ruling a  motion  to  correct  a  Journal  entry, 
plaintiff  brings  error.  DismlsBed. 

John  W.  Day  and  Francis  C.  Downey,  for 
plaintiff  In  error.  Stambaugh,  Hurd  & 
Dewey,  for  defendant  In  emHr. 

MARTIN,  C.  J.  At  February  term,  1884, 
the  plaintiCf  in  error  obtained  a  decree  of 
divorce,  for  the  custody  of  children,  and  for 
alimony,  against  the  defendant  in  error. 
This  court  affirmed  the  judgment  as  to  the 
divorce  and  the  custody  of  children,  but  re- 
versed it  as  to  alimony,  and  remanded  the 
ease  for  a  new  trial  on  the  question  of  ali- 
mony alone.  34  Kan.  53,  7  Pac.  628.  At 
an  adjourament  of  February  term,  1886,  and 
on  April  2d  of  that  year,  the  case  was  again 
tried,  and  certain  lands  were  set  apart  to  the 
plaintlfC  as  and  for  alimony.  Nothing  fur- 
ther appears  to  have  been  done  in  court  un- 
til January  29,  1891,  when  the  plaintiff  ap- 
peared by  counsel,  and  filed  a  motion  for 
the  correction  of  the  journal  entry  of  the 
Judgment  as  to  alimony,  on  the  ground  that 
said  entry  did  not  conform  to  the  actual 
Judgment  rendered,  but  that  certain  of  the 
lands  decreed  to  her  as  alimony  were  omit- 
ted from  the  journal  entry,  and  that  certain 
other  lands  not  decreed  to  her  were  Included, 
therein,  the  motion  particularly  describing 
aU  the  tracts  and  lots  of  ground.  On  May  27, 
1891,  at  May  term,  said  motion  was  present- 
ed for  hearing,  and  the  plaintiff  In  support 
thereof  ofTered  to  introduce  evidence  to 
which  the  defendant  objected,  and  the  ob- 
jection was  sustained  and  the  motion  dis- 
missed at  the  plaintifC's  costs.  The  particu- 
lar grounds  of  objection  and  for  the  dis- 
missal do  not  appear  in  the  record,  but  on 
the  argument  of  the  case  here  upon  a  pro- 
ceeding in  error  it  seems  to  be  conceded  that 
the  court  held  the  motion  came  too  late. 
See  Code  Civ.  Proc.  §§  568,  569,  575.  The 
plaintiff  in  error  contends  that  these  sections 
are  only  applicable  when  a  reversal  or  modi- 
fication of  a  Judgment  or  order  Is  sought, 
citing  in  support  thereof  Toble  v.  Commis- 
sioners, 20  Kan.  14,  17,  while  in  this  proceed- 
ing it  was  only  asked  that  the  journal  entrj- 
of  the  Judgment  be  made  to  conform  to  that 
which  was  actually  rendered,  and  that  the 
power  to  grant  such  relief  Is  Inherent  and 
continuing  in  the  court,  and  this  position  Is 
ably  presented  by  counsel.  But  the  defend- 
ant in  error  filed,  a  motion  to  dismiss  on 
several  grounds,  one  of  them  being  that  the 
Judge  did  not  certify  tliat  the  case  belonged 
to  one  of  the  excepted  classes,  as  provided 
by  section  542a  of  the  Code  of  Civil  Pro- 
cedure. The  record  does  not  anywhere  dis- 
close the  value  of  the  property  to  be  $100  oc 
more,  nor  Is  such  fact  otherwise  shown,  and 
there  is  no  cei-tiJicate  that  (he  case  comes 
within  any  of  the  excepted  classes.  Coal  Co. 
T.  Barber,  47  Kan.  29,  88,  27  Pac.  114;  Loom- 
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ia  r.  Bass,  48  Kan.  26,  28  Pac.  1012;  SkolnT. 
Llmerlek,  50  Kan.  405,  31  Pac.  1051.  The 
case  must  tberefwe  be  dismissed.  All  the 
justices  coDcurrlmr. 


CITY  OF  ERIE  v.  PHELPS. 
(SuDreme  Court  of  Kausae.    Nov.  9.  1895.) 
Estoppel— Defective  City  Stkeets—  Liability 
FOB  iNjrcHiES— Notice— 8upficiE.\CY 
OF  Evidence. 

1.  Where  an  action  is  hogun  against  a  city, 
and  it  is  desei  ibed  in  the  petition  as  n  municipal 
comoration  organized  under  the  Iaw3  of  the 
Htate.  and  the  officers  of  the  city,  in  response  to 
the  Bommons.  make  a  general  appearance  for  the 
<Aty,  and  ask  for  affirmative  relief,  it  cannot 
after\varda  dtny  its  corporate  existpnie.  and  proof 
of  the  same  by  the  plaintiff  is  unnecessary. 

2.  Ordinarily,  a  notice  to  the  city  marshal  of 
a  city  of  the  third  class  of  a  defect  In  a  street 
would  not  be  regarded  a^  notice  to  the  city,  but 
where  the  city  marshal  is  also  acting  as  street 
commissioner,  and  Is  directed  by  the  mayor  to 
look  after  tiie  streets,  and  keep  them  in  good 
condition,  an  instrnction  that  the  notice  to  such 
officer  was  notice  to  the  dty  cannot  be  regarded 
as  prejudicial  error. 

3.  Upon  examination  the  testimony  is  held 
to  be  BuSlcicat  to  suatain  the  Teidict  and  judg- 
ment. 

(Syllabus  It  the  Court) 

Error  from  district  court,  Crawford  comity; 
3.  8.  West.  Judge. 

Action  by  C.  J.  Pbelps,  administrator  of 
the  estate  of  David  Wilson,  deceased,  against 
the  city  of  Erie.  There  waa  judgment  for 
plaintiff,  and  defmdant  brings  error.  Af- 
firmed. 

L.  F.  Ragcr  and  J,  L.  Denisoti,  for  plaintiff 
in  error.  C.  A.  Cox  and  Arthur  Fuller,  for 
defendant  In  error. 

JOHNSTON,  J.  On  January  8,  181X),  when 
David  Wilson  was  passing  along  one  of  the 
principal  streets  near  the  business  center  of 
the  city  of  Erie,  a  heavy  wooden  awning, 
which  projected  over  the  sidewalk,  and  was 
supported  only  by  brackets,  fell  upon  him, 
causing  serious  and  permanent  Injury.  There 
was  a  partial  dislocation  of  the  spinal  col- 
umn, tlie  lower  portion  of  the  vertebrre  was 
pulled  apart,  and  the  muscles  and  tendons 
of  the  back  were  badly  ruptured  and  limised. 
The  city  having  refused,  upon  demand,  to 
compensate  him  for  the  injury,  he  brought 
an  action  against  the  city,  alleging  that  the 
awning  as  originally  constructed  was  danger 
ous  and  defective;  that  the  city  was  negli- 
gent in  permitting  it  to  remain  without  proper 
and  BufBcient  supiiort;  and  that  its  danger- 
ous condition  was  known  to  the  city,  its  offi- 
cers and  agents,  for  a  long  time  before  the 
occurrence  of  the  accident.  He  claimed  judg- 
ment against  the  city  In  the  sum  of  $7,7r»(i. 
Summons  was  served  on  tlie  mayor  of  the 
city,  and  on  the  answer  day  the  city  made 
a  general  appearance,  and  moved  the  court  to 
require  the  plaintiff  to  make  bis  petition  more 
definite  and  certain  In  several  particulars. 
Tbs  motion  waa  OTermled.  after  which,  upon 


leave  obtained,  an  answer  was  filed,  admit- 
ting that  the  plaintiff  was  Injuretl,  but  deny- 
ing that  the  defendant  was  guilty  of  any 
negligence  In  the  premises;  and  further  al- 
leging that  the  injury  was  caused  by  the  fault 
of  the  plaintiff  himself.  A  third  defense  was 
In  the  nature  of  a  general  denial,  and  It  was 
verified  by  the  mayor.  A  trial  was  had  bo- 
fore  a  jury,  who  awarded  Wilson  damages 
in  the  sum  of  ?5,000.  He  has  since  died,  and 
this  proceeding  was  revived  In  the  name  of 
the  administrator. 

The  first  assignment  of  error  Is  the  refusal 
of  the  court  to  compel  the  plaintiff  to  make 
his  petition  more  definite  by  stating  who 
erected  the  wooden  awning  the  fall  of  which 
caused  tlie  injuries  to  Wilson.  The  objection 
Is  not  good.  The  petition  definitely  stated 
the  point  where  the  Injury  occurred,  and  the 
building  to  which  the  defective  awning  was 
attaclied.  It  was  fully  described,  and  Its 
dangerous  character  alleged,  together  with 
the  fact  that  the  city  had  ample  notice  of  Its 
condition. 

The  second  assignment  of  error  Is  the  over- 
ruling of  a  demurrer  to  the  plaintiff's  evi- 
dence. It  Is  argued  that  the  verified  general 
denial  put  In  issue  tbe  existence  of  the  cor- 
poration, and  that,  before  the  plaintiff  could 
recover,  he  must  show  that  Erie  was  an  or- 
ganized city  of  the  third  class.  Such  proof 
became  unnecessary  by  reason  of  the  action 
taken  by  tbe  city.  It  Is  true  that  In  the  peti- 
tion there  was  an  averment  that  Erie  was  an 
organized  city,  and  that  the  general  denial  of 
the  answer  was  verified.  Before  the  answer 
was  filed,  however,  the  city  made  a  general 
appearance  In  the  case,  and,  without  chal- 
lenging Its  municipal  character  as  described 
In  the  petition,  it  asked  for  afflrmatlve  relief. 
The  action  was  begun  against  the  dty  of 
Erie,  and  It  was  so  entitled.  In  the  body  of 
the  i>etltion  the  defendant  was  described  as 
a  "municipal  corporation,"  and  a  "city  of  tbe 
third  class,  created  and  existing  as  such  cor- 
poration and  city  under  the  laws  of  Kansas." 
It  was  summoned  Into  court  as  an  organized 
city,  and  its  chief  officer  responded  to  the 
summons,  and  appeared  generally  for  the 
city,  as  it  had  been  characterized  in  the  petition 
and  summons.  Ky  the  general  appearance 
the  city  acknowle<iged  its  corporate  existence, 
and  its  application  for  afGrmatlve  relief  was 
based  upon  the  assumption  that  it  was  a 
municipal  corporation.  Having  thus  appeared 
and  solemnly  admitted  Its  existence,  It  had 
no  right  thereafter  to  deny  Its  corporate  ex- 
istence, or  to  raise  an  issue  which  would  re- 
quire proof  of  the  organization  of  the  city. 
Itallroad  Co.  v.  Shirley,  20  Kan.  GdO;  Bur- 
dette  V.  Corgau,  26  Kan.  104;  Melxell  v. 
KIrkpatrIck,  29  Kan.  070;  Packing  &  P.  Co. 
V.  Casing  Co.,  34  Kan.  340,  8  Pac.  403;  Eu- 
bank V.  City  of  Edlna,  88  Mo.  054.  In  fact, 
there  never  was  a  direct  challenge  by  the  city 
of  Its  corporate  character,  but  It  sought  to 
raise  the  question  by  a  verification  of  a  gen- 
eral denial.  Aside  from  tbe  admission  wblcb 
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h&B  been  mentlone*!,  the  city  applied  for  a 
change  of  venue,  and  the  ground  for  the 
change  was  that  the  Judge  was  a  taxpayer 
of  the  dty  of  Erie.  Many  other  admissions, 
statements,  nod  documents  apijear  In  the  rec- 
ord produced  by  both  of  the  parties,  which 
show  the  corporate  oaaracter  of  The  city,  and 
there  Is  nothing  meritorious  in  the  claim 
which  Is  now  made.  The  admission  of  the 
city,  howerer,  made  at  the  outset,  eUmtnate<1 
from  the  case  any  controveray  or  Issue  as  to 
its  corirarate  existence. 

An  objection  Is  made  to  the  chai^  of  the 
court  because  it  Instructed  the  Jury  that  no- 
tice to  the  city  marshal  of  the  defective  and 
dangerous  condition  of  the  projecting  awnlug 
Is  notice  to  the  city.  The  duties  of  the  mar- 
shal, as  defined  by  the  statute,  do  not  In- 
clude the  Inspection  or  repair  of  the  streets 
or  sidewalks,  and,  ordinarily,  a  notice  to  him 
of  a  defect  would  not  be  regarded  as  notice 
to  the  city.  In  the  present  case,  however, 
It  appears  that  the  person  who  was  acting  as 
marshal  at  and  before  the  occurrence  of  the 
accident  was  also  the  street  commissioner. 
Aside  ftom  this  fact,  the  mayor  stated.  In 
response  to  an  Inquiry  as  to  what  care  he 
took  with  reference  to  such  awnings,  that  he 
had  Dotlfled  the  marshal  to  look  after  such 
things,  and  to  keep  them  in  good  shape.  Un- 
der these  circumstances  the  instruction  cannot 
be  regarded  as  prejudicial  error.  It  appears 
that  the  awning  was  defectively  constructed, 
and  was  not  supported  In  the  manner  required 
by  the  ordinances  of  the  city.  The  fact  that 
It  bad  become  loosened  from  the  building, 
and  was  in  a  dangerous  condition,  was 
brought  to  the  attention  of  the  mayor  about 
two  months  before  It  fell.  It  Is  true  that  he 
ealled  the  owner's  attention  to  the  defect,  and 
tbat  an  attenq»t  was  made  to  repair  it,  but 
tbe  leiHilr  was  manifestly  Inadequate,  and  the 
mechanic  who  tried  to  make  the  repair  stated 
tb&t  he  could  not  insure  a  job  like  that. 
There  la  much  in  the  testimony  which  shows 
tbat  the  oflicers  of  the  dty  had  notice  of  the 
dangerons  condition  of  the  awning,  and  cer- 
tainly Its  condltktn  eclsted  a  sufficient  length 
of  time  BO  that,  if  they  bad  exercised  a  reason- 
able snpoTlsion  of  the  street,  they  would 
have  discovered  the  defect  In  ample  time  to 
bave  prevented  the  Injury.  The  objections 
to  the  testimony  are  not  material,  and  the 
proof  appears  to  be  suffldent  to  sustain  the 
■rardict.  Judgment  affirmed.  All  the  Justices 
etmcurrlns. 
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SHORTEN  V.  JUDD  et  at. 
{Supreme  Court  of  Kansas.    Nov.  9,  1895.) 
Pahtitiox— Actio!*  bt  Hsir— Bqcitable  Jubib- 

WCTIOH— ■Wm»«8S— EVIDSXCS  Of 

Patbbsitt. 

1.  Where  relief  is  sought  by  an  alleged  heh 
only  as  to  leal  estate  of  which  be  claims  a  por- 
tion, and  no  part  has  been  sdd  for  tbe  payment 
of  debts,  ana  do  dlvisi<Hi  has  been  made,  such 
heir  may  have  specific  relief  as  to  the  property 
v42p.na4— 22 


hacir.  and  aeed  not  pursue  the  drenltons  remedy 
of  contiibntloit  in  the  probate  court 

2.  AsBvminfc  that  a  party  claimiDg  to  be  a 
widow  and  entitled  to  a  one-half  interest  in  the 
real  estate  of  the  allesed  fatisband  is  incompe- 
tent, by  reason  of  section  322  of  the  Code,  to 
testify  in  her  own  behalf  as  to  certain  facts 
which  are  aigo  nt-cesaary  to  be  proven  on  tbe 
nart  of  her  eon.  who  is  a  party  claiming  a  share 
of  the  same  real  i?state,  her  testimony  is  not  ren- 
dered competent  in  behalf  of  her  son  by  a  iis- 
rlaimer  of  all  interest  in  her  own  behalf  after 
tbe  dose  of  the  evidence,  but,  having  diaclaimcd, 
she  will  he  a  competent  witness  as  to  such  facts 
on  a  new  tnal. 

3.  Tbe  declarations  of  a  person  deceased  as 
to  reiationslup,  desceot,  birth,  or  marriage  are 
admiaaible  in  evidence  where  nutb  declarations 
concern  the  favily  affairs  of  the  declarant. 

4.  0|)inlons  of  witnesses  as  to  family  resem- 
blance between  a  child  and  the  putative  father 
are  not  admiflaible  in  proof  of  paternity. 

5.  EvidenCf  of  family  resemblance  by  view 
and  comparinon  of  tbe  jnry  la  admissible  in  proof 
of  the  paternity  of  a  child  which  has  attained  an 
ane  when  Its  features  have  assumed  some  degree 
of  maturity  and  permanency:  and,  where  the 
Dutative  father  la  dead,  a  pbotoKrapb.  proven  to 
be  a  good  likeness  of  him,  is  admissible  in  evi- 
dence for  the  purpose  of  comparison  viHi  the 
child  in  court. 

Allen,  J.,  dissenting. 
;  (Syllabus  by  the  Court.) 

t 

Brror  from  district  court,  Bourbon  county; 
S.  H.  Allra,  Judge. 

Action  by  John  Judd,  by  William  Runkle, 
his  next  friend,  and  others,  against  Afary 
Shorten  and  others.  There  was  a  judgmrat 
for  plBlntltTB,  and  defendant  llary  Shorten 
brings  error.  Reversed. 

On  October  10, 1880,  William  Judd  married 
Mary  Toler.  On  October  7,  1881,  Jennie  L. 
Judd  was  born,  being  the  only  Issue  of  tbe  I 
marriage.  The  husband  and  wife  separated 
in  March,  1882,  she  returning  to  her  father's 
house,  with  the  child;  and  not  long  afterwards 
she  obtained  a  decree  of  divorce  from  him  by 
reason  of  his  fault,  and  she  was  allowed  ali- 
mony In  the  sura  of  $1,200,  which  was  paid. 
On  July  12,  1886,  William  Judd  executed  a 
will.  In  which  he  devised  and  bequenthed  all 
his  property,  real  and  personal,  to  said  daugh- 
ter Jennie  L.  Jndd.  Early  on  the  morning  of 
June  11,  ISSS,  William  Judd  died  by  bis  own 
hand.  His  will  was  probated  In  Bourbon 
county  on  June  20,  1888.  At  the  time  of  his 
death  he  owned  330  acres  of  land  In  Bourbon 
county,  and  a  considerable  amount  of  person- 
al property,  which  latter,  at  the  time  of  the 
trial,  was  in  tbe  possession  of  the  defendant 
Rufus  F.  Peake,  executor.  On  Slay  3,  1890, 
.Tennie  L.  Judd  died  in  Bourbon  county,- of 
course  unmarried,  Intestate,  and  without  is- 
sue. In  November,  1S90.  Mary  Judd  married 
Frank  Shorten,  and  both  were  defendants  in 
tbe  court  below.  The  foregoing  fiicts  are  un- 
disputed. 

It  was  dalmed  in  behalf  of  John  Jndd  that 
be  was  bom  Fcbmarr  2  or  8,  18S9,  the  legiti- 
mate child  of  AVIllIam  Jndd  and  Sadie  Runkle, 
being  tbe  only  Issue  of  aoommon-law  marriage 
which  took  place  about  tbe  last  of  March,  1888. 
On  January  27.  1889,  Sadie  Rnukle.  who  had 
never  taken  the  name  of  Judd.  wu  married 
to  Charles  Mott  This  action  waa  commenced 
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In  behalf  of  the  child  .TohD  Jndd.  June  19. 
1880.  for  the  pnriiose  of  setting  aside  the  will, 
and  for  the  partition  of  sold  real  estate;  one- 
half  to  be  set  off  to  him  and  the  other  half 
to  his  mother.  Sadie  Runkle,  free  and  clear  of 
the  claims  of  any  of  the  other  parties.  On 
June  20,  1800.  Sadte  Rnnkle.  defendant,  filed 
answer,  alleghig  that  the  will  was  Told,  and 
asliing  for  partition  of  the  real  estate,  and 
that  she  be  g^ven  one-half  thereof.  On  the 
trial  the  principal  Issues  were  as  to  the  pater- 
nity of  John  Judd,  and  his  le^ritlmacy;  the 
Tatter  depending  upon  the  validity  of  the  al- 
leged common-law  marriage.  Sadie  Runkle 
Mott  was  called  as  a  witness  for  the  plain- 
tiff, and  she  was  allowed  to  testis,  over  the 
objection  of  the  other  defendantB,  to  the  trans- 
action or  ecanmunlcaticm  with  WlUiam  Jwld 
which  was  relied  upon  as  constituting  a  com- 
mon-law marriage;  and  also  as  to  her  subse- 
quent relations  with  William  Judd  up  to  the 
time  of  his  death.  In  the  course  of  her  cross- 
examination  she  sold  she  claimed  an  Inters 
for  her  child;  not  for  herself.  After  the  tes- 
timony in  the  case  had  closed,  her  counsel, 
who  were  also  counsel  for  the  plaintiff,  de- 
clared in  open  court  that  they  now  disclaimed 
any  Interest  in  the  prop»-ty  on  behalf  of  the 
defendant  Sadie  Mott  Certain  Questions  of 
fact  were  submitted  to  a  Jury,  but  on  request 
of  the  parties  the  court  made  conclnslons  of 
fact  and  of  law  upon  all  the  issues,  and  on 
January  30, 1801,  at  December  term,  Judgment 
was  rendered  for  partition  of  the  pnqterty, 
one-half  of  the  same  to  the  plaintiff,  John 
Judd,  and  the  other  half  to  the  defradant 
Mary  Shorten.  The  latter,  claiming  the  en- 
tire property  as  the  sole  heir  of  Jennie  L. 
Jndd,  prosecutes  her  petition  In  error  in  this 
court 

.John  H.  Grain  and  Walter  L.  Slmona,  for 
plaintiff  in  error.  H.  ii.  Blddle.  C.  E.  Cory, 
and  J.  Q.  Sheppard.  for  defendants  in  error. 

MARTIN,  C.  J.  1.  Gounsca  for  plabitlff  In 
eiTor  contend  that  the  district  court  had  no  Ju- 
risdiction of  the  subject  of  the  action,  and 
that  relief  should  hoTe  been  sought  in  the 
probate  court  by  way  of  contribution,  and 
sections  30,  oS-62,  of  chapter  117.  Gen.  St. 
18S9,  being  an  act  relating  to  wills,  are  cited 
In  snpinrt  of  tlals  position.  It  Is  our  opinion, 
however,  that  where  relief  Is  sought  only  as 
to  real  estate,  and  no  part  thereof  has  been 
sold  for  the  payment  of  debts,  and  no  dlrlslon 
has  been  made,  an  heir  may  have  specific 
relief  as  to  the  property  Itself,  and  need  not 
pursue  the  circuitous  remedy  of  contribution 
in  the  protjate  court. 

2.  It  is  virtually  conceded  In  the  briefti  of 
defendant  In  error  John  Judd  that  Sadie 
Kunkle  Mott  was  incompetent,  under  section 
322  of  the  Code,  to  testify  as  to  the  transac- 
tion or  communication  with  William  Judd  re- 
lied on  as  proof  of  the  marriage;  but  it  is 
claimed  tliat  the  error  was  cured  by  the  re- 
nunciation made  on  her  behalf.  At  the  time 


of  the  renunciation,  howerer,  an  claim  bad 
been  witlidrawn  to  the  effect  that  the  plain- 
tiff below  might  recover  as  the  Ulegltliuatc 
son  of  WUUam  Judd.  and  it  was  necessary  to 
prove  the  marriage  in  order  to  give  him  any 
standing  whatever  in  court  His  mother  bad 
been  made  a  defendant  but  she  vaa  united  in 
interest  with  the  plaintiff,  and  might  have 
been  Joined  with  him.  In  her  answer  ibe 
claimed  a  one-half  interest  in  all  the  property, 
and  her  testtnumy  In  support  of  the  marriage 
was  more  In  her  own  behalf  than  In  supinrt 
of  the  claim  of  her  son.  It  would  not  do  to 
allow  her  to  exj>erlment  with  the  double  dalni 
in  behalf  of  herself  and  her  son  until  the  closti 
of  the  evidence,  and  then  make  ber  incompe- 
tent testimony  competent  for  bet  son  by 
withdrawing  her  own  claim.  On  account  of 
this  error  the  Jndgmrait  must  be  reversed, 
but,  as  Mrs.  Mott  has  now  disclaimed  any  In- 
terest, she  will  be  a  competent  witness  as  to 
the  alleged  marriage  on  the  next  trlaL 

3.  The  plaintiff  In  error  oompUitned  of  the 
admission  In  evidence  of  cwtain  stntemenis 
and  declarations  of  WUUam  Jndd  to  Dr.  Elder 
and  others  concerning  his  relations  with  Sadie 
Runkle,  and  tendliv  to  more  a  common-law 
marriage,  and  the  paternity  of  her  son.  We 
hold,  however,  tiiat.  the  evidence  was  comiM?- 
tent  under  the  rule  that  allovre  the  declara- 
tions of  a  deceased  person  to  be  given  In  evi- 
dence where  the  ftict  of  relationship,  descent, 
birth,  or  marriage  is  In  controversy,  and  the 
declarations  concern  his  £amlly  aflklra.  Smith 
T.  Brown,  8  Kan.  000,  G20;  1  OteenL  Er.  | 
34;  Betslnger  v.  Chapman.  8S  N.  Y.  4S7, 
409;  Branch  v.  Manutectuiing  Co..  0  G.  a  A. 
02,  50  Fed.  70S.  713. 

4.  Certain  witnesses  acquainted  with  Wil- 
liam Judd  in  bis  lifetime,  and  who  saw  the 
UtUc  boy  In  court  were  allowed  to  testify  on 
the  point  of  family  resemblance  between  thv 
two.  In  our  opinion,  this  was  not  a  proper 
subject  <a  expert  or  oidnlon  testimony,  and  n 
ought  to  have  been  excluded.  Kennlstoo  v. 
Row«.  10  Me.  38,  40;  Eddy  v.  Qiay,  4  AUm, 
43d.  43S. 

5.  A  ptaotogmpfa  of  WilUam  Jndd  was  ad- 
mitted in  evidence  for  the  purpose  of  compari- 
son of  features  with  the  child  in  court  While 
in  most  cases  evld«ice  of  family  resemblance 
by  view  and  comparison  of  the  Jury  la  of  little 
^ue  in  proof  at  parentage,  yet  It  has  <tfteii 
been  held  admissible  where  the  dilld  has  at- 
tained an  age  when  its  features  have  assumed 
some  degree  of  maturity  and  permanency. 
Where  the  child  is  a  young  Intent  it  has  been 
hdd  best  not  to  exhiUt  it  to  the  Jniy.  Much 
must  be  left  to  the  discretion  of  the  trial 
court,  however,  as  to  the  pn^r  age.  and  we 
would  not  feel  warranted  In  a  reversal  of  the 
Judgmratt  in  this  case  on  account  ct  the  chikl'M 
appearance  brfore  the  Jury.  State  v.  Dau- 
fortb,  48  Iowa,  43,  47;  State  v.  Smith,  54  Iowa, 
104,  6  N.  W.  153;  QUmanton  v.  Ham,  38  X. 
H.  108,  112,  113.  And  where  the  putative 
father  Is  dead,  and  a  photograph,  proven  to 

I  be  a  good  likeness  (tf  falm,  Is  offered  In  evl- 
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deuce  for  tbe  pmpoBe  of  comparlBon  witli  tbe 
cblld  la  court;  ve  think  It  admlsalt^.  2  Bice, 
Et.  8  4^!  et  seq.;  Uddenook  t.  Oom.,  76  Fa. 
St  340.  332,  864;  People  T.  Webster,  6S  Hon. 
11.  17.  22  a.  T.  SoRp.  634. 

The  inBtmctkxia  gtroi  to  the  imy  to  aid  In 
auawerinc  tbe  two  qnestlMUB  whether  Sadie 
Mott.  formerly  Ssdle  Bunkle.  was  the  wife  of 
WUllam  Jodd  at  the  time  of  his  deatb.  and 
whether  John  Jodd  was  the  son  (tf  William 
Judd,  pretty  fully  covered  the  subject;  but  as 
to  tbe  alleged  contract  of  marriage  being  ex- 
enutory  and  conditional,  and  not  ezecnted  and 
absolute,  see  Garmlcluid  t.  State,  12  Ohio  St. 
.iSS.  558.  sea  BDd  Port  t.  Port.  70  III.  485, 
488,  480.  We  hare  purposely  refrained  from 
the  expression  of  any  opinton  as  to  the  suffl- 
dency  of  tbe  evidence  to  sostaln  tbe  flndlnga 
of  the  court  and  the  Jury  that  there  wan  a 
marriage  between  William  Judd  and  Sadie 
Runkle,  for,  as  the  case  must  go  beck  for  a 
new  trial,  tbe  parties  will  have  opportunity 
for  the  introduction  of  any  new  evidence 
which  may  be  disclosed  to  throw  light  upon 
the  subject.  Tbe  Judgment  will  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

JOHNSTON,  J.,  concurring.  ALLEN,  J., 
dissenting. 


m  Kan.  IW) 

McALPINE  V.  REICHENEKER. 
(Saorenu  Court  of  Kansas.    Nov.  9.  1880.) 
Vbkdob  Am  Ptrchaskk— Conditions  or  Bale — 
Waivbr — Tkbminatio:<  op  Contkact — 
fobfeitdbe  of  favmfntd. 

1.  Where  the  vendor  of  land  agrees  to  fur- 
nt!:h  tbe  vendee  an  abstmct  of  title  within  30  itnyn 
from  the  date  of  sale,  which  Ib  not  done,  and 
the  vendee  thereafter  treats  the  default  bh  im- 
niaterial.  and  continues  to  moke  paymenta  un- 
der the  contract,  and  otherwise  tr^ta  it  an  still 
In  force,  be  will  be  deemed  to  have  n'aived  the 
ntrformance  of  that  condition,  and  cannot  obtain 
a  rescission,  or  a  recovery  of  the  money  advanced, 
bv  reason  of  Bucb  defauJt. 

2.  Where  the  title  to  the  land  sold  can  only 
be  obtained  through  proceedinga  In  the  prohnte 
coart,  of  which  fact  both  parties  bad  knowledge, 
t>otb  will  be  deemed  to  have  contemplated  tliut 
ai'.ch  proceed iiiirs  were  to  be  had,  and  that  the 
sale  WHS  to  be  made  substantially  In  the  manner 
nrefwribed  bv  law. 

3.  The  evidence  examined,  and  It  is  held  that 
the  contract  for  ihe  sale  of  the  land  was  ter- 
minated by  the  default  of  the  vendee,  and  thnt 
he  wa«  not  in  a  p<^>t)ition  to  insist  upon  a  reeuvery 
of  the  money  advanced  by  biin.  and  which  was  to 
be  forfeited  in  case  of  his  failure  to  perform, 

(Syllabus  by  the  CouiL) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  MUler,  Jud^e. 

Action  by  Nicholas  AIcAlplne  against  Helen 
C.  neloheneker.  Individually  and  as  admin- 
Istratrix.  Defendant  had  Judgment,  and 
plaintiff  brings  error.  Atfirmed. 

ActiiMi  by  Nicholas  McAlptne  against  Helen 
C.  Relcheneker,  personally  and  as  admlnis- 
tratrlx  of  tbe  estate  of  Nelson  A.  Relchenek- 
er, deceased,  to  recover  $4,000  which  be  paid 
to  ber  upon  a  real-estate  transaction  during 
the  year  1887.  The  contract  under  which  the 


money  was  paid  is  as  fidlowB:  "Received  of 
Nicholas  UcAlplne  flfteoi  hundred  dollars 
In  part  payment  ot  the  purchase  money  for 
lands  b^onglng  to  the  estate  ot  Ndaon  A. 
Relclienelia-,  located  in  the  sontiieast  quar- 
tet  of  sectitm  94,  town  10,  range  25,  and  the 
northeast  fractional  quartM-  erf  section  3  In 
town  U,  range  2&,  Wyandotte  county,  Kan- 
sas, extending  from  the  right  of  way  of  the 
Missouri  Pacific  R  B.  on  the  east  to  the 
outer  edge  of  the  high  willow  ber,  or  high 
ground  grown  up  with  willows,  cmtalnlng 
fifty  acres,  more  or  lees,  uibject  to  mensure- 
moit,  ezdualTe  of  the  right  of  way  ot  the 
Kansas  City,  Wyandotte,  and  Northwestern 
B.  R..  this  day  sold  to  him  for  ¥2,000  per 
acre,  payable  as  follows:  91,S00  additional 
to  the  amount  receipted  for  to  be  paid  within 
four  months  from  this  date,  and  deferred 
payments  as  follows:  One-third  c»f  the 
amount  of  the  purchase  money  to  be  paid 
on  or  before  six  ((>)  months  after  date,  and 
the  balance  in  <me  and  two  years  from  date. 
In  equal  payments;  said  defwred  psyments 
to  be  secured  by  mortgage  or  deed  of  trust 
of  the  property,  and  to  draw  Interest  at  the 
rate  of  seven  per  cent,  per  annum,  payable 
semiannually.  Complete  abstract  of  title  to 
be  furnished  by  grantor  within  thirty  days 
from  this  date,  and  to  be  followed  by  war^ 
ranty  deed  oonv^lng  the  title  of  said  gran- 
tor as  shown  by  said  abstract  Should  the 
title  be  pronounced  defective  by  the  purchas- 
er's attorney,  this  contract  shall  be  void,  and 
tbe  $1,500  hereto  paid  shall  be  returned  to 
said  NIchohis  McAlplne.  AU  taxes  for  1887 
and  subsequent  years  to  be  paid  by  purchas- 
er. It  la  distinctly  understood  that  If  said 
NichcrfaB  McAlplne  does  not  make  cash  pay- 
meut  of  $1,500  within  four  months,  and  the 
one-third  payment  as  above  stipulated,  this 
contract  la  to  be  absolutely  void,  and  no 
longer  binding  between  tbe  parties  heret<^ 
and  the  $l,riOU  payment  hereon  and  the  ad- 
ditional $1,500  to  be  paid  as  above  Is  to  be 
forfeited  to  grantor.  Helen  C.  Helcheoeker. 
Administratrix  of  the  Estate  of  Nelson  A. 
Helcheoeker,  Dooeaseil."  On  August  4,  1887, 
another  payment  of  $1,500  was  made  under 
tbe  contract,  nnd  the  following  receipt  In- 
doraed  tliereon;  "$l.r>iXJ.OO.  Kansas  City, 
Kansas,  August  4.  1887.  Received  on  tbe 
within  contract  fifteen  hundred  dollars  as 
per  agreement.  Helen  C.  lleichMieker."  Aft- 
ent'ards  McAlplne,  not  being  preiMired  to 
close  up  tbe  transaction  as  the  contract  re- 
quired, obtained  an  extension  upon  the  same, 
and  the  following  writing  was  given  and 
signed  by  the  defendant:  "For  one  thousand 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, I  agree  to  extend  the  date  of 
the  expiration  of  the  within  contract  to  De- 
cember 31,  1887;  it  being  understood  and 
agreed  that  I  shall  have  the  privilege  of  sell- 
ing at  any  time  at  the  same  price  before 
that  date:  It  being  also  agreed  that  said  Mc- 
Alplne shall  have  the  refusal  at  any  price 
I  may  be  able  to  sell  said  lands,  and  said 
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fl,O0O,  witb  the  93,000  ftlready  paid,  to  be  a 
part  ihF  the  purchase  money;  tbe  amoant  tbua 
paid  to  be  refunded  to  the  said  McAlpIne  out 
of  the  purchase  mowy  of  said  lands,  If  aold 
to  any  other  partieB;  said  MeAlpine  agree- 
ing hereby  to  purchase  58  acres,  if  it  sur- 
veys that  nniaber  of  acres.  Hel«i  C.  Relch- 
eneker."  Eacb  of  the  writings  was  duly 
acknowledged  and  recorded.  It  Is  alleged  In 
the  petition  that  the  money  so  paid,  wblch 
aggregated  $4,000,  was  advanced  upon  the 
representations  of  the  defendant  that  she 
had  a  good  title,  and  had  authority  to  car- 
ry out  the  agreement  and  convey  a  com- 
plete title  to  the  land,  but  that  In  fact  she 
had  no  such  authority,  and,  further,  that  she 
never  tendered  an  abstract  of  title  to  the 
kind,  nor  made  any  showing  of  her  author- 
ity to  make  the  agreement  or  to  sell  the 
land.  He  further  asks  that  the  contract  be 
declared  canceled,  and  that  he  recover  the 
amount  of  money  which  he  had  advanced 
thereon.  Tbe  defendant  answered  that  Mc 
Alpine  Intentionally  permitted  the  contract 
to  expire  by  Its  own  terms,  and  forfeited  to 
her  the  $4,000  as  the  contract  provided;  that 
she  liad  been  charged  with  the  money  so  re- 
ceived In  her  representative  caiwclty  by  the 
probate  court;  that  she  obtained  authority  to 
sell  the  land  from  tbe  probate  court,  one  order 
being  obtained  on  November  21,  1885,  and 
the  other  on  May  21, 18ST;  that  plaintiff  nev- 
er demanded  any  i)erformance  of  the  cMitract 
on  her  part,  never  offered  the  purchase 
money  siieelfied  In  the  contract,  but  that  he  al- 
lowed it  to  terminate  because  he  was  unwill- 
ing and  unable  to  comply  \vith  Its  terms; 
that  up  to  December  31,  1887,  and  even  later, 
she  was  ever  willing,  able,  and  anxious  to 
sell  the  lands  upon  the  terms  prcscrllKKl,  or 
on  terms  even  less  favorable  to  her  and  the 
estate,  but  the  plalntlOF  declined  to  purchase; 
that  he  entered  Into  tbe  contract  with  full 
knowledge  of  all  the  tacts  pertaining  to  the 
title  and  to  the  several  interests  of  the  heirs, 
as  well  aa  her  authority  in  tlie  premises. 
At  tbe  close  of  the  testimony  tbe  court  in- 
structed the  Jury  to  find  for  tlie  defend- 
ant, and  at  tlie  request  of  the  plaintiff  cer- 
tain special  questions  were  subraittecl.  which 
the  jury  answered  to  the  effect  tliat  Mrs. 
Keicliencker  never  presented  an  abstract  of 
title  to  the  plaintiff,  uor  exhibited  authority 
from  the  probate  court  to  make  the  sale; 
tliat  when  the  nci^otiation  was  made  she 
had  no  authority  from  the  probate  court  to 
sell  the  land;  and  that  a  part  of  the  inter- 
est therein  belouKed  to  her  minor  chiklren. 
The  Jury  found  for  the  defendant,  as  direct- 
ed. A  motion  for  a  new  trial  was  made  and 
overruleil,  and  of  these  rulings  the  plaintiff 
complains. 

Tames  M.  Mason,  for  plaintiff  In  error. 
Xatlian  Tree  and  Daniel  B.  Hadley.  for  de- 
fendant in  eiTor. 

JOHNSTON,  J.  (after  stating  the  facta). 
The  record  dlacloees  that  McAlplne  obtalnefi 


<mly  an  option  for  the  parchaae  of  tbe  Relch- 
^eker  land,  of  which  Helen  C.  Bekrbeneker, 
tbe  widow  of  Nelson  A.  Kelcbeneker,  deceased, 
owned  a  iv/is  interest,  while  tin  remalnhig 
Intemsts  were  owned  by  the  nAaar  ctdldren. 
When  the  agreement  was  made.  In  April,  1887, 
no  authority  to  sell  the  land  had  been  pro- 
cured from  the  probate  court  by  Mrs.  Belch- 
eneker,  bnt  tbe  following  month  an  order 
was  made  by  the  probate  court  oonCening  vp- 
oa  her  tbe  right  to  the  land.  It  was 
found  by  tlie  court  that  the  penmnl  pn^)erty 
belonging  to  the  estate  was  insufflclent  for 
the  payment  of  tbe  debts  thereof,  that  a  divi- 
sion of  the  property  could  not  be  made  with- 
out Injury  to  that  remaining,  and  that  it 
would  be  most  bmeficial  to  tbe  estate  that  the 
whole  tract  should  be  sold.  It  was  therefore 
ordered  that  It  should  be  all  sold  at  private 
sale,  one-third  of  the  price  to  be  paid  In  cash, 
one-third  to  be  paid  In  one  year  theceoftor, 
and  tbe  remaining  one-third  In  two  yean  txam 
the  date  of  sale,  the  deferred  payments  to 
bear  Interest  at  the  rate  of  8  per  cent,  per 
annum;  and  it  was  ordered  that  the  purchas- 
er should  give  a  mortgage  uptm  the  land  to 
secure  the  deferred  payments.  Provision  was 
made  that  it  should  be  appraised  as  the  law 
requires,  and  tliat  it  should  not  be  sidd  for 
less  than  three-fourths  of  its  appialsed  value. 
Under  tbe  contract  with  McAlplne  she  agreed 
to  give  him  the  exclu^ve  right  to  purchase 
tbe  tract  of  land  estimated  to  contain  50  acres, 
for  a  limited  time,  at  $2,000  per  acre.  One- 
third  of  tbe  price  was  to  be  paid  on  or  before 
six  months,  and  the  renmlulug  two-thirds  in 
two  equal  annual  payments,  drawing  Interest 
at  the  rate  of  7  per  cent  per  annum,  to  be 
secured  by  a  mortgage  upon  the  property. 
For  the  option  he  made  a  cash  payment  of 
$1,500,  was  to  pay  $1,500  more  within  four 
mouths,  and  if  the  first  one-third  of  tbe  pur- 
chase money  was  paid  within  tbe  specified 
time  the  $3,000  advanced  for  the  option  was  to 
be  credited  to  the  plaintiff  as  a  part  of  the 
purcliase  money,  but  It  was  to  be  forfeited  to 
the  defendant  unless  the  first  one-third  pay- 
ment ^vas  made.  The  arrival  of  the  time  when 
tiie  first  payment  was  to  be  made  found  him 
unprepared  to  meet  it,  and  the  defendant  then, 
for  a  consideration  of  $1,0(K),  Rave  him  addi- 
tional time  within  which  to  moot  the  payment. 
From  his  own  testimony  It  appears  that  he 
was  imwilllng  and  unprepared  to  perform  bla 
obligation  within  the  extended  time.  He  was 
negotiating  the  purchase  of  a  large  tract  of 
otlier  and  adjoining  land,  and  lie  did  not  de- 
sire to  take  the  Relcbeneker  liyid  unless  he 
could  also  obtain  the  itdjolniiig  land.  Al- 
tliouffh  he  utterly  failed  to  iK'rform  his  part  of 
the  aRreement,  he  seeks  to  recover  the  money 
whii-h  it  was  stipulated  should  be  forfeited  hi 
the  event  of  such  a  failure.  It  is  now  Insist- 
ed that  as  Mrs.  Relcbeneker  failed  to  tender 
an  Blistract  of  title  wltliiu  tbe  spei'ifled  time, 
did  not  produce  to  plaintiff's  attorney  the  au- 
thority to  convey  the  land,  and  dlil  not  pro(>ure 
tbe  measurement  oC  the  Bame,  Bb»  was  first  in 
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de&tilt,  and  therefore  tbe  i^fntfff  was  enti- 
tled to  hare  tbe  moner  advanced  refoudeO. 
While  tbe  astcement  reqalred  ber  to  fnmlsh 
an  ahstmct  of  title  within  30  days,  It  1b  clear 
Qiat  tbin  cwdttfon  of  the  contract  was  waived 
Uie  plalntUT.  He  made  two  payments  to 
ber,  and  procnred  an  extension  of  time  to 
make  other  payments,  several  months  after 
tbe  time  when  the  abstract  was  to  be  fnr- 
nlsbed.  He  euyn  that  he  was  well  acquainted 
with  the  title  to  the  land,  and  bis  eondnct 
shows  that  he  deenwd  tbe  provision  retatlve  to 
an  abstract  to  be  Immaterial,  and  both  of  the 
parties  treated  tbe  contract  as  stUl  In  force 
nntll  after  the  lapse  of  the  extended  time. 
The  performance  with  reference  to  abstract 
was  effectually  waived  by  the  plaintiff.  This 
was  the  only  emditlcm  precedent  incumbent 
upon  tbe  defenitont  to  perform.  It  Is  true 
plaintiff  insists  that  the  failure  of  the  defmd- 
ant  to  tender  a  deed  placed  her  In  default,  and 
required  her  to  refund  the  mon^  advanced, 
but  no  deed  was  required  until  the  first  one- 
third  payment  was  made  by  the  plaintiff. 
The  case  Is  argued  by  hhn  as  If  the  defend- 
ant had  Instituted  an  action  to  compel  tbe 
payment  <A  the  first  Installment,  and  that  It 
devolved  on  ber  to  put  him  In  default.  He  Is 
the  moving  party,  and  cannot  put  her  In  de- 
fault except  by  a  performance  or  offer  to  per- 
form on  his  part  Morrison  v.  Terrell,  27 
Kan.  32«;  Soper  v.  Qabe,  55  Kan.  — ,  41  Pac. 
0(19. 

He  further  contends,  however,  that  she  was 
unable  to  convey  a  title,  there  being  no  wder 
of  the  probate  court  at  the  time  the  aereement 
was  made  authorizing  the  sale,  and  because 
the  order  subaeiiucntly  mnde  did  not  conform 
to  tlie  contract  made  between  the  parties.  He 
argues  that  for  want  of  power  the  ccntract 
was  invalid,  and  the  money  paid  should  there- 
fore be  refunded.  The  contract  cannot  be 
trcAtcd  as  wholly  void.  The  defendant  owned 
a  »Vi8  Intereat  in  the  land  In  her  own  rigbt, 
and  Bbe  obtained  from  the  probate  court  au- 
thority to  make  a  sale  and  to  convey  the  en- 
tire title  to  the  tand.  She  did  not  obtain  di- 
rect luthorlty  from  the  court  to  sell  tbe  land 
to  the  defendant  at  a  stipulated  price,  resard- 
less  of  statutory  requirements,  but  of  this  the 
plaintiff  has  no  cause  to  complain.  He  knew 
tbe  wmdltion  of  the  title,  and  knew  that  a  sale 
could  only  lie  made  with  the  permission  and 
authority  of  the  probate  coiirt.  and  therefore 
he  Is  held  to  know  that  It  could  only  have 
been  made  In  the  manner  presi-ribed  by  the 
statute.  Both  of  the  parties  appear  to  have 
been  somewhat  mistaken  as  to  the  legal  pro- 
cedure, but  manifestly  l»otli  contemplated  that 
a  title  was  to  be  obtained  through  legal  pro- 
reedlnj^s  in  the  probate  court.  The  order 
made  by  tiie  probate  court  pi-escribes  condi- 
tions substantially  In  accord  with  those  of  the 
contract,  and  evidently  was  obtahied  with  a 
view  of  carrying  out  so  far  as  the  statutes  per- 
mitted the  agreement  of  the  paities.  They 
knew  or  must  1)e  held  to  have  known  that  an 
appraisement  was  required,  and  that  the  land 


could  not  be  aohl  for  less  than  three-fonrtlu  ct 
its  appraised  value,  and  also  that  oth»  steps 
prescribed  by  tbe  statute  could  not  be  dis- 
pensed with. 

^e  Interest  rate  named  In  Uie  order  differed 
slightly  from  that  apeclfied  In  the  contmct,  but 
tliat  might  have  been  modified,  and,  if  not,  the 
defendant  could  have  made  provision  for  that 
out  ot  ber  own  Interest  There  was  no  mle- 
represoitatlon  by  lier  respecting  the  state  of 
the  title,  or  in  re^rd  to  her  right  to  convey. 
There  Is  nothing  to  show  that  she  could  not 
have  been  placed  In  a  position  to  convey  the 
land  to  tbe  i^Intlff  on  December  31,  1^,  or 
even  at  an  earlier  date.  An  appraisement  of 
the  hind  might  have  been  procured,  under 
which  such  a  sale  could  have  been  made  as 
the  Btotute  allows,  and  such  as  both  of  the 
irartles  contemplated.  She  was  always  ready 
and  even  anxious  to  sell  and  convey  the  land 
to  plalntlflf  up  to  the  termination  of  the  con- 
tract, and  for  mtmtbs  afterwards.  No  objec- 
tion to  the  sale  was  made  by  the  heirs,  or  by 
any  one  interested  In  the  transfer,  and  an  or- 
d^  for  the  sale  and  conveyance  was  granted 
by  tbe  court.  Tbe  sale  was  not  defeated  on 
account  of  any  obstacle  thrown  hi  the  way 
by  the  owners  of  the  hind  or  by  tbe  probate 
court.  It  failed  because  the  defendant  was 
imwilling  and  unprepared  to  jMrform  on  his 
part,  and  this  Is  fairly  disclosed  by  bis  own 
testimony.  He  never  complained  that  an  ab- 
stract of  title  had  not  been  tendered,  nor  «F 
any  failure  on  ber  part,  until  long  after  be  had 
made  default  and  the  contmct  had  been  ter- 
minated. Payment  of  the  first  cme-tblrd  of 
the  purchase  price,  which  amounted  to  about 
$30,000,  was  never  tendered  by  him,  and  it  is 
evident  that  he  was  never  In  a  condition  to 
make  a  tender.  Instead  ot  requesting  per- 
formance on  her  part,  he  was  seeking  tot  de- 
lay, and  he  even  went  so  far  as  to  pay  an 
additional  f 1,000  to  obtain  a  further  delay  or 
extension  of  a  little  more  than  two  months. 
He  was  clearly  In  default  aa  tlie  last  day  of 
December.  1S87.  and  the  money  which  he  had 
advanced  had  been  forfeited  by  reason  of  his 
own  delay  and  fault.  For  a  period  of  more 
than  two  years  he  seems  to  have  treated  the 
money  as  forfeited,  bemuse  no  steps  were  tak- 
en by  hltn  looking  to  a  recovery  of  the  same 
until  the  hitter  part  of  April,  1800.  In  this 
action  he  has  failed  to  show  any  right  of  re- 
covery, and  the  court  committed  no  error  In 
directing  a  verdict  In  fiivor  of  the  defendant. 
.Tudgmcnt  afllrmed.  All  the  Justice  concur- 
ring. 


(56  K&D.  1») 
ROSER  T.  F(JURTH  NAT.  BANK  OP 
WICHITA  et  al. 

(Snnrpine  Court  of  Kansas.    Nov.  9,  1R05.) 

Appeal  —  Case  Made  —  Record  —  FRAtiDCLEsr 
CoxvKTANCES— Sale  or  Homebteaik 
1.  Where  a  review  is  basoil  upon  a  oaso  mnde, 
the  mlinira  of  the  trial  court  assiicned  for  mor 
must  bo  embodied  in  the  case  made  itself,  and 
can  never  be  shown  by  extrinsic  evidence;  but 
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matters  relating  to  the  service.  Bigning.  and  set- 
tling ot  the  case  made  may  generally  be  shown 
br  evidence  outside  of  the  case  made. 

2.  The  sale  and  conveyance  of  a  homestead 
cannot  operate  as  a  fraud  upon  creditors,  and  the 
title  of  Uie  purchaBer  cannot  be  affected  by  the 
purpose  of  the  grantor  in  making  the  sale  and 
conveyance. 
(Syllabus  by  the  Conrt) 

Error  from  court  of  common  pleaB,  Sedg- 
wick county;  Jacob  M.  Bald^^toa,  Judge. 

Action  by  the  Fourth  National  Bank  of 
Wichita  against  Louis  Roser  and  Herman 
DrelsTogt.  Plaintiffs  had  judgment,  and  de- 
fendant Roser  brings  error.  Affirmed  In  part 
and  reversed  Id  part. 

Amldon  &  Conley,  for  plaintiff  In  error.  J. 
v.  Daugherty,  for  defendants  In  error. 

JOHNSTON,  J.  This  action  was  brought 
by  the  Fourth  National  Bank  of  Wichita 
against  Louis  Roser  and  Herman  Dretsvogt 
for  the  purpose  of  setting  aside  conveyances 
of  real  estate  in  the  city  of  Wichita,  made  by 
Jacob  Roser  and  wife  to  Louis  Roser,  and 
subject  the  property  to  the  payment  of  a  judg- 
ment obtained  by  the  bank  against  Jacob 
Roser.  One  of  the  deeds  made  by  Jacob  Ro- 
Ber  purported  to  convey  to  his  brother  Louis 
five  lots  on  Fifth  avenue,  and  the  other, 
which  was  executed  about  three  weeks  later, 
purported  to  convey  to  him  four  lots  on  Cen- 
tral avenue.  It  was  alleged  tliat  both  of  the 
deeds  were  fraudulently  made  by  Jacob  Roser 
and  wife  to  defeat  their  creditors,  and  that 
no  consideration  whatever  was  paid  by  Louis 
Roser  for  the  property,  and  that  he  had  no 
interest  therein,  but  was  merely  holding  it  for 
Jacob  Roser  and  his  wife.  Dreisvogt,  a  Judg- 
ment creditor  of  Jacob  Roser,  who  claimed  a 
lien  upon  the  propertj',  was  made  a  party  de- 
fendant. The  case  was  tried  without  a  Jury, 
and  the  court  found  tliat  the  transfers  were 
fraudulent  as  against  the  bank  and  Herman 
Dreisvogt,  and  a  decree  was  entered  setting 
the  deeds  aside,  and  subjecting  the  property 
to  the  paj-ment  of  the  claim  of  the  bank, 
which  was  decided  to  be  a  prior  lien,  and, 
second,  in  favor  of  Dreisvogt.  Louis  Roser 
instituted  this  proceeding  in  error  against  tbe 
bank  to  obtain  a  review  of  ttie  rulings  of  tbe 
district  court,  but  Dreisvogt  was  not  brought 
into  the  case. 

At  tbe  outset  we  are  asked  to  dismiss  the 
proceeding,  first,  because  the  record  Itself 
falls  to  show  that  any  notice  of  the  time  of 
settling  the  case  was  given,  or  that  notice  was 
waived,  or  that  any  amendments  were  sug- 
gested by  tbe  bank,  or  that  tbe  Iwtnk  was  rep- 
resented when  tbe  case  was  settled  and 
signed.  It  la  true,  theiecord  Is  silent  in  those 
particulars,  but  uncontradicted  proof  outside 
of  the  record  was  offered,  which  sliows  that 
tbe  attorney  for  the  bank  was  present  when 
tbe  cose  was  settled  and  signed,  and  consent- 
ed to  the  case  as  made.  Tbe  claim  tlint  the 
matters  relating  to  tbe  service  of  a  case  made, 


the  suggestion  of  amendments,  the  notice  or 
waiver  of  notice,  and  the  presence  of  the  par- 
ties at  the  time  of  settling  and  signing  the 
case  must  appear  in  the  record  itself,  cannot 
be  sustained.  It  is  held  tliat,  where  a  re- 
view is  based  upon  a  cose  made,  the  rulings 
of  tbe  trial  court  complained  of  and  assijiued 
for  error  must  be  shown  by  and  embodieii  in 
tbe  case  made  Itself,  and  can  never  be  shown 
by  any  other  or  by  extrinsic  evidence;  but 
matters  relating  to  tbe  service,  signing,  and 
settling  of  tbe  case  made  may  generally  t)e 
shown  by  extrinsic  evidence,  or,  In  other 
words,  outside  of  the  case  made.  Jonea  t. 
Keilogg,  51  Kan.  263,  33  Pac.  997. 

The  objection  that  there  Is  a  defect  of  par- 
ties cannot  be  sustained.  His  claim  was  sep- 
arate and  distinct  from  that  of  the  bank,  and, 
no  matter  bow  the  controversy  between  Roser 
and  the  bank  may  be  determined,  he  cannot 
be  prejudicially  affected.  The  judgment 
which  he  has  obtained,  and  his  rights  there- 
under, cannot  be  disturbed  by  tbe  decision  In 
this  proceeding. 

As  to  the  real  estate  described  in  one  of  the 
conveyances,  we  find  there  Is  sufficient  testi- 
mony to  sustain  the  judgment  of  the  court 
From  a  reading  of  tbe  testimony  it  would  ap- 
pear that  the  preponderance  of  the  evidence 
was  in  favor  of  the  plaintiff  in  error,  and  tend- 
ed to  sustain  the  validity  of  the  conveyance: 
but,  as  there  is  some  testimony  supporting 
tbe  conclusion  of  the  trial  court,  we  are  con- 
cluded upon  the  facts  by  its  finding. 

As  to  the  Fifth  avenue  lots,  it  appears  that 
Jacob  Roser  erected  a  house  thereon,  and  was 
occupying  it,  with  his  family,  at  the  time  they 
were  conveyed  to  Louis  Roser.  It  Is  argued 
that  Jacob  Rosei'  and  family  bad  abandoned 
tbe  homestead  prior  to  the  conveyance  of  the 
same,  but  we  fall  to  find  any  proof  sustaining 
this  contention.  Jacob,  w^Ith  his  wife  and 
minor  children,  had  been  occupying  the 
homestead  for  a  period  of  about  two  years, 
and  were  occupying  it  as  their  home  at  the 
time  it  was  sold  and  conveyed  by  a  deed  of 
general  warranty  to  Louis  Roser.  In  Monroe 
V.  May,  i>  Kan.  318,  it  was  held  tliat  the  trans- 
fer of  exempt  property  could  work  no  fraud 
upon  creditors,  and  that  "the  homestead  is 
something  toward  which  the  eye  of  the  cred- 
itor need  never  be  turned."  In  Wilson  v. 
Taylor,  49  Kan.  774,  31  Pac.  GOT,  it  was  de- 
clared tliat  "a  conveyance  of  a  homestead  or 
other  exempt  property,  even  though  made 
with  Intent  to  defraud  creditors,  vests  the 
title  thereof  in  the  grantee,  and  does  not  be- 
come subject  to  the  lien  of  a  Judgment  pre- 
viously obtained  by  a  creditor  of  tbe  grantor." 
The  Judgment  of  the  district  court  decreeing 
the  cancellation  of  the  deed  conveying  the 
four  lots  on  Central  avraue  will  be  affirmed, 
and  BO  much  of  It  as  purports  to  set  aside  and 
cancel  the  conv^^oe  of  the  five  lota  on 
Fifth  avenue  will  be  reversed,  and  a  new  trial 
as  to  the  latter  property  will  be  awarded.  All 
the  Justices  concurring. 
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ATCHISON,  T.  &  S.  F.  R.  CO.  v.  LANNI- 
GAN. 

(SapTPiue  Conrt  of  Kansas.    Nov.  9,  18%.) 

IxjURT  TO  Employe— Defective  Applukces— 
NeoligE-Vce  op  Fellow  Bekvast— 
BPECtAL  Vbkdict. 

1.  L.,  while  in  the  employ  of  the  defendant 
company  as  a  brakeman,  in  attemptinR  to  couple 
two  cars  t-onstructed  with  double  deadwoods,  on 
k  dark  uiKht,  had  bis  rif;ht  hand  crushed,  be- 
caose  his  lantern,  furnished  him  by  the  com* 
pany,  was  defective,  end  failed  to  fumlah  proper 
Uicht.  The  evidence  failed  to  show,  and  the  jury 
were  unable  to  determine,  in  what  particular  the 
naechaniam  of  the  lantern  was  defective,  hnt  it 
was  clearly  shown  that  it  smoked  the  giobc,  and 
did  not  eive  a  good  liKbt  Held,  that  the  failure 
to  eetahlish  the  particular  defect  which  caused 
the  lantern  to  smoke  the  r^Iobe  is  not  fatal  to  the 
plaintiff's  right  of  recovery. 

2.  The  injury  for  which  the  plaintiff  raea 
was  received  in  Missouri,  where  the  oonunon' 
law  rule  that  the  master  is  not  liable  to  the  em- 
|doy6  for  injuries  occasioned  by  the  ncgliscnce 
of  a  fellow  servant  obtains,  field  that,  where 
the  proximate  cause  of  the  injury  is  the  failure 
of  vbe  employer  to  famish  the  employ^  with  a 
suitable  lantern  with  which  to  do  the  work,  and 
which  it  was  his  duty  to  furnish,  the  feet  that  a 
coemployf^  was  also  guilty  of  negligence  contrib- 
uting to  the  injnry  does  not  necessarily  bar  a 
recovery. 

3.  WTiere  an  Instmment,  tool,  or  appliance 
fumiHhed  by  the  employer  is  defective,  and  he 
promises  to  replace  the  article  with  a  suitable 
one,  the  rule  that  the  employer  is  entitled  to  a 
reasonable  time  thereafter  to  fulfill  his  promise 
does  not  make  it  incumbent  on  the  employe  to 
dther  quit  the  service  or  assume  the  risk  attend- 
ing the  use  of  the  defective  article  immediately  on 
the  expiration  of  the  time  when  the  emphtycr 
ou;:ht  to  have  fulfilled  his  promise.  In  doubtful 
cases  it  is  for  the  ia/j  to  determine  what  is  a 
reasonable  time  within  which  each  party  onght 
to  act. 

4.  Where  the  jury  answer  special  questions, 
snbmitted  at  the  leqnest  of  the  defendant,  "We 
do  not  know,"  or  "We  cannot  determine,"  the 
answer  must  be  taken  as  one  unfavorable  to  the 
plaintiff  when  the  judgment  is  in  bis  favor;  but 
when,  if  so  answered,  they  are  not  Inconsistent 
with  the  general  verdict,  a  judgment  rendered 
upon  it  will  bo  upheld. 

5.  Only  such  questions  as  can  be  fairly  and 
intelliRcntly  answered  should  be  submitted  to 
the  jury.  The  conrt  oufrht  always  to  eliminate 
from  special  questions  asked  all  such  as  are  un- 
fair, or  call  on  a  jury  to  speculate  or  guess  as  to 
what  might  or  might  not  have  happened  under 
supposed  contingf  ncies. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  JoImsoD  county; 
John  T.  Burris,  Judge. 

Action  by  Patrick  B.  Lannlgan  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pauy  for  personal  injuries.  Plaintiff  bad 
judffment,  and  defendant  brings  «rror.  Af- 
firmed. 

A  A.  Ilnnl.  O.  J.  Wood,  and  W.  Llttle- 
fleld,  for  plaintiff  in  error,  A.  Smith  Deven- 
ney,  for  defendant  In  error. 

ALLEX,  J.  The  defendant  In  error,  who 
was  plaintiff  below,  was  employed  as  a 
brakeman  on  the  railroad  operated  by  the 
defendant,  on  a  freight  train  running  be- 
tween Argentine,  Kan.,  and  MarcttlUne,  Mo. 


At  2  o'clock  In  the  morning:  of  March  3, 
18t)0,  at  >i'arbome,  Mo„  his  right  hand  was 
crushed  between  the  deadwoods  of  two 
freight  cars  which  he  was  coupling.  This 
action  was  prosecuted  to  recover  damages 
for  the  injury  then  received.  The  petition 
Is  very  long,  and  alleges  many  acts  of  Dili- 
gence ae  grounds  of  recovery,  but  at  the 
opening  of  the  trial  the  plaintiff  announced 
that  he  would  rely  solely  on  the  allegations 
of  negligence  In  furnishing  the  defendant  a 
defective  lantern  with  which  to  perform  his 
work.  All  other  charges  of  negligence  were 
eliminated  from  the  case.  The  jury  render, 
ed  a  general  verdict  in  favor  of  the  plaintiff 
for  $6,300,  and  also  returned  answers  to  spe- 
cial questions  submitted  by  both  parties. 

It  appears  that  the  plaintiff  bad  been  em- 
ployed by  the  defendant  53  days.  He  had 
never  been  furnished  with  a  copy  of  the 
rules.  Tlie  lantern  furnished  him,  aftn*  he 
commenced  working  on  the  train,  of  which 
Clark  was  conductor,  was  an  old  one.  It 
smoked  the  globe  so  that  It  gave  a  poor 
light.  Five  or  six  days  before  he  was  hurt, 
Lannlgan  complained  to  the  conductor,  and 
requested  that  a  good  lantern  be  furnished 
him.  This  the  conductor  promised  to  do, 
and  directed  him  to  continue  to  use  the  old 
one  until  a  new  one  conld  be  obtained.  On 
the  night  of  the  accident  the  train  started 
from  Marcelllne.  The  lantern  was  cleaned 
before  the  train  left  Marcelllne,  and  the 
plaintiff  cleaned  It  again  by  wiping  the  globe 
and  scraping  the  burner  at  Carrollton,  about 
a  half  an  hour  t>efore  the  accident.  At  Nar- 
borne  It  became  necessary  to  couple  two 
freight  cars  cqulpi>ed  with  double  dead- 
woods,  which  rendered  the  task  more  dan- 
gerous than  where  the  cars  are  built  with 
single  deadwoods.  The  night  was  dark,  and 
his  lantern  had  again  become  smoked  to 
such  an  extent  that  he  could  not  see  clearly. 
He  did  not  know  that  the  moving  car  had 
double  deadwoods,  and  in  the  dim  light  did 
not  see  It  until  after  the  conpUng  was  made, 
and  his  hand  crushed. 

It  Is  contended  that  under  the  findings  of 
tbe  jury  the  plaintiff  was  not  entitled  to 
Judgment.  The  first  and  second  questions 
submitted  by  the  defendant,  and  the  an- 
swers of  the  jmry  to  them,  are  as  follows: 
"(1)  Question.  If  you  find  the  lantern  used 
by  the  plaintiff  at  the  time  he  was  Injured 
was  defective,  then  state  In  what  particulars 
it  was  defective.  Answer.  We  cannot  deter- 
mine. (2)  Q.  Was  the  burner  in  the  lamp 
of  said  lantern,  or  any  part  of  it,  defective? 
If  so,  state  what  tbe  defect  was.  A.  We 
cannot  determine."  Uu  these  findings  coun- 
sel argues  that  the  answers  given  by  the 
Jury  are  equivalent  to  saying  that  no  defect 
existed.  The  plaintiff,  on  the  witness  stand, 
had  testified,  "I  couldn't  tell  you  what  the 
defect  was,"  and  there  was  no  evidence 
showing  wherein  the  mechanical  construc- 
tion of  the  lantern  was  faulty,  but  It  was 
abundantly  shown  that  the  glebe  of  tbe  Ian- 
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tern  was  soon  dimmed  with  smoke,  so  that 
it  ffSTe  but  a  poor  light.  We  do  uot  think 
it  was  absolutely  essential  to  the  plalntifF's 
riffht  of  recovery  that  he,  or  any  witness 
culled  hy  him,  sbould  be  able  to  state  defi- 
nitely and  correctly  why  the  lantern  foiled 
to  burn  pn^erly.  It  is  ordinarily  very  easy 
to  determine  whether  a  lantern  works  satis- 
factorily or  not,  but  It  would  require  on  ez- 
liert  to  And  and  remedy  the  particular  defect 
in  one.  A  watch  mlirht  be  utterly  useless 
iiR  a  timepiece,  and  fail  to  mn  at  all,  and  a 
wltrcfw  kiiowiiij;  the  fact  be  yet  unable  to 
ix)iut  out  the  liiirticiilar  part  of  the  mechan- 
Ij-m  which  was  defective.  It  certainly  would 
not  be  claimed  tliat,  becantte  a  witness  was 
uiiiilde  to  name  the  mechanical  defect  In  the 
watch,  that  he  could  not  testify  that  it  was 
defwtivc.  It  was  snfHclent  to  show  that 
the  lantern  did  not  give  a  reasonably  good 
llfflit,  and  was  nnflt  for  a  brakeman's  use. 
It  would  hare  been  absurd  to  require  the 
jury  to  state  what  defect  caused  the  lan- 
tern to  smoke. 

The  plaintiffs  Injury  was  received  In  Mis- 
souri, where  the  common-law  rule  with  ref- 
erence to  the  liability  of  an  employer  to  his 
employe  for  injuries  occasioned  by  the  neg- 
ligence of  a  fellow  servant  obtains.  The 
Jory  answered  the  twenty-fifth  and  twenty- 
sixth  qnestions  asked  by  the  defendant  as 
follows:  "(25)  Question.  Was  the  engineer 
guilty  of  any  nejUtgence  causing  the  plain- 
tiff's injury?  Answer.  Yes.  (2tt)  Q.  If  you 
say  the  engineer  was  guilty  of  negligence, 
then  state  what  bis  negligence  was  that 
caused  the  Injury  of  plaintiff.  A.  In  falling 
to  obey  the  stop  signal."  It  appears  that  the 
cars  pushed  by  the  engine  were  going  at  a 
rather  rapid  rate  for  making  a  coupling,  and 
the  plaintiff  in  error  claims  that  this  find- 
ing of  the  Jury  is  to  the  effect  that  the  plain- 
tiff's injury  resulted  from  the  negligence  of 
the  engineer,  who  was  a  fellow  sen'ant,  and 
not  from  the  defective  lantein.  In  this, 
as  with  all  edmllar  accidents,  many  circum- 
stances concurred  in  producing  the  Injury. 
There  were  the  double  deadwoods  on  both 
cars,  greatiy  Increasing  the  difficulty  In  mak- 
ing a  coui>llng  and  withdrawing  tlic  hand 
without  injury.  There  was  the  stationary 
car  on  the  one  side  and  the  moving  car  on 
the  other.  It  was  alHiolutely  Indispensable 
that  one  car  should  be  pushed  up  to  the 
other  In  order  that  the  coupling;  might  be 
made  at  all.  Every  increase  of  simhhI  In  the 
moving  car  diminished  the  time  allowed  the 
brokeman  to  withdraw^  his  liand.  The  wnp- 
llng  could  be  made  when  the  car  was  mov- 
ing at  the  slowest  possible  rate  with  some- 
thing approximating  absolute  safety.  With 
the  car  moving  at  a  very  high  rate  of  speed, 
lnevltat>le  accident  would  follow  from  the 
brakeman  holding  the  link  until  the  coupling 
was  made.  Between  these  two  limits,  and 
with  a  movement  ordinarily  deemed  safe 
and  proi>er,  couplings  are  usually  made. 
There  Is  no  finding  by  the  Jury,  nor  Is  there 


any  showing  In  the  evidence,  that  this  coup- 
ling could  not  have  been  made  with  safety 
at  the  rate  of  speed  at  which  the  car  wai*. 
In  fact,  moving,  if  the  plaintiff  liad  had  suffi- 
cient light  to  see  the  double  deadwoods,  and 
determine  more  accurately  the  speed  of  the 
moving  car.  Xor  can  we  presume  that,  If  he 
had  been  able  to  ascertain  the  exact  meas- 
ure of  his  danger,  he  would  have  Incurred 
the  risk.  The  Jury  have  found  that  the  de- 
fective lantern  which  failed  to  give  him  a 
proper  light  was  the  proximate  cause  of  the 
Injury.  The  fact  that  the  engineer  was 
guilty  of  negligence  contributing  to  the  In- 
Jury  does  not  take  away  bis  right  of  re- 
cover}' under  these  circumstances. 

A  very  Ingenious  argument  Is  made  in 
support  of  the  claim  tlint,  If  the  lantern  was 
defective,  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  using  tt.  It  Is  said 
that  the  plaintiff  has  alleged  In  his  petition 
that  the  lantern  was  defective,  and  that  the 
defendant  failed  to  furnish  a  good  one  aftor 
tlie  lapse  of  a  reasonable  time;  and  It  Is 
contended  that,  the  defendant  having  so 
failed,  the  plaintiff  ussumcd  all  risk  after 
such  failure.  The  logic  of  this  reasonJng 
would  lead  to  the  conclusion  that  there  could 
never  be  any  liability  on  the  part  of  the 
employer  for  failure  to  replace  defective 
tools  or  machinery  with  good  ones.  He  must 
first  have  notice  of  the  defect,  then  have  a 
reasonable  time  In  which  to  remedy  it  be- 
fore any  liability  would  attach.  If,  then,  the 
employ^  assumes  all  risk  from  that  time  on, 
there  Is  no  period  during  which  the  employ- 
er is  liable.  This  Is  a  wrong  conclusion.  The 
employer  is  bound  to  act  within  a  reasonable 
time  afternotlce.  The  employg  has  still  a  rea- 
sonable time  after  the  employer  Is  in  default 
before  he  Is  required  to  either  quit  the  serv- 
ice or  assume  the  risk.  This  case  Is  quite  differ- 
ent from  that  of  Morbach  v.  Mining  Co..  53 
Kau.  731,  37  Pac.  122.  The  demand  mode 
on  the  conductor  for  a  good  lantern  was 
only  five  or  six  days  liefore  the  Injury,  and 
we  cannot  say,  as  a  matter  of  law,  that  It 
was  unreasonable  and  negligent  for  ttae 
plaintiff  to  still  continue  In  his  employment, 
using  a  defe<:tlve  lantern,  for  that  length  of 
time.  The  evidence  also  clearly  shows  tliat 
lanterns  are  furnished  by  the  company,  and 
that  the  itlalntlfl  could  only  procure  one 
through  the  conductor,  who,  for  that  pur- 
pose, was  the  representative  of  the  compa- 
ny. The  proof  that  the  plaintiff  complained 
of  the  one  be  had,  and  requested  another.  Is 
clear,  and  not  directly  contradicted  by  any 
one. 

2.  Complaint  Is  made  of  the  thirteenth  In- 
struction, which  Is  as  follows:  "Two  sets  of 
questions  are  submitted  to  you  to  be  an- 
sAvered.  It  Is  your  duty  to  answer  each 
question,  and  that  your  answer  be  rltten 
under  the  question,  and  signed  by  your  fore- 
man in  the  same  manner  that  yonr  general 
verdict  Is  signed.  You  have  no  right  to 
Ignore  the  questions  submitted  to  j'xni  by  the 
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court  but  It  l8  Toar  duty  to  consldier  tliran, 
and  to  answer  them  correctly.  If  rou  can 
do  80  from  the  eTldence.  It  would  not  be 
proper  for  you  to  state,  'We  do  not  know;* 
but  If,  after  considering  the  questions  In 
their  order,  there  are  any  of  them  which 
yon  cannot  answer  from  the  evidence^  let 
your  answer  be,  'We  cannot  determine  from 
the  evidence.'  But,  whatever  your  answer 
may  be.  It  should  be  reduced  to  writing,  and 
signed  by  your  foreman.  As  before  stated. 
While  you  are  not  reqnlzed  to  do  Impoasl- 
blUties,  yon  hare  no  right  to  Ignore  or 
neglect  the  Questions  that  are  proiwunded 
to  you,  bnt  it  Is  your  duty  to  consider  them 
candidly  and  carefully,  and  to  answer  them. 
If  tbey  can  be  answered."  This  Instruction 
Is  Tery  similar  to  the  one  i^ren  In  the  case 
of  Ballroad  Co.  t.  Cone,  37  Kan.  567,  15 
Pac.  as  well  as  that  In  Railway  Go.  t. 
Jacobs,  39  Kan.  201,  17  Pac.  701,  and  ongnt 
not  to  have  been  given.  To  determine 
whether  this  Instruction  has  been  materially 
prejudicial  In  Its  effect  on  the  rights  of  the 
defendant,  we  must  look  to  the  answers  re- 
turned. We  have  already  decided  that  the 
defendant  was  not  entitled  to  definite  an- 
swers to  the  first  and  second  questions.  The 
fourteenth  question,  to  which  a  similar  an- 
swer was  returned.  Is  In  the  same  line.  The 
only  other  question  to  which  a  similar  an- 
swer was  given  is  the  thirty-sixth,  which 
reads:  "Were  the  cars  moving  back  at  a 
dangerous  rate  of  speed  for  the  plalntltt  t«« 
make  the  coupling  at  the  time  be  was  hurt?" 
We  think  counsel  is  correct  In  saying  that 
this  question  must  be  treated  as  having 
been  answered  favorably  to  the  defendant, 
and  tbat  answer  would  be,  "Yes."  But  Buch 
an  answer  dora  not  avail  the  plalntUf  in 
error,  for  It  falls  short  in  many  particulars 
of  a  finding  of  contributory  negligence  on 
the  part  of  the  plaintiff.  With  a  good  light, 
be  might  have  discovered  the  fatal  double 
deadwoods  on  the  approaching  car,  and 
might  also  have  better  judged  of  the  speed 
at  which  It  was  approaching;  or  he  might 
have  made  the  coupling,  and  withdrawn  his 
hand  In  safety,  if  fully  apprised  of  his 
danger.  The  tenth  instruction  Is  not  open 
to  the  objectifm  urged  against  it,  for  it  cl^r- 
ly  informs  the  Jury  that  the  pbdntiff  cannot 
recover  If  his  negligence  contributed  to  the 
Injury.  Other  Instructions  given  and  re- 
fused are  complained  of,  bnt  we  find  noth- 
ing requlrii^  special  mention.  We  think  the 
court  properly  refused  to  submit  to  the  Jury 
the  twenty-first,  twenty-second,  and  twenty- 
third  questions,  because  tbey  required  the 
Jui!y  to  guess  what  might  have  happened 
in  certain  contingencies.  The  twenty-flrst 
reads:  "If  tlie  plaintiff  had  withdrawn  his 
hand  after  guiding  the  coupling  link  to  its 
place,  instead  of  raJ^g  it  up,  would  he  have 
avoided  the  injury?"  It  is  quite  probable 
that,  if  he  bad  withdrawn  his  hand  before 
the  cars  came  together,  he  would  not  have 
been  injured,    ttome  other  minor  matters 


are  mentioned  In  the  brief,  but  they  are  net 
of  sufficient  Importance  to  be  stated  hare. 
The  Judgment  la  atSrmed.  All  the  Justices 
concurring. 


(UKulTI) 

STATE  V.  NEWBOLD. 

fSooreme  Court  of  Kansas.    Nov.  9.  1896.) 
STATUTS—TAKina  Effkct  at  DirrSBBHT  TllflB. 

Chapter  81  of  the  Laws  of  1898,  entitled 
"An  act  TQ^BtlDg  the  fees  and  salaries  of  the 

connty  treaKorer,  county  clerk,  coanty  attorney, 
reeister  of  deeds,  clerk  of  the  district  court,  sher- 
iff, probate  judge,  and  county  surveyor  of  Sum- 
ner county,  is  constitutioQal  and  valid.  Commls- 
doners  v.  Hiner,  38  Pac.  286,  54  Kan.  334.  and 
Finaeiran  v.  Sale,  38  Pac.  477,  54  Kan.  420,  dls- 
tinBTuished, 
(Syllabns  by  the  Court.) 

Appeal  from  district  court;  Sumner  coun- 
ty; J.  A.  Bumette,  Judge. 

William  J.  Newbold  was  Indicted  for  fail- 
ure to  file  a  statement  ot  fees.  Motion  to 
quash  the  Information  granted,  and  the  state 
appeals.  Reversed. 

F.  R  Dawes,  Atty.  Gen.,  and  James  Law* 
rence,  for  ai^llant.  C  E.  EUlott  and  W. 
W.  Schwinn,  for  appellee. 

ALLEN,  J.  The  defendant  is  the  reglst^ 
of  deeds  of  Sumner  county.  He  is  charged 
with  having  neglected  and  refused  to  file 
with  the  county  clerk  a  statement  of  the 
fees  collected  by  him  as  register  oi  deeds, 
as  required  by  the  fifth  section  of  chapter 
81  of  the  Laws  of  1893.  A  moUou  was  filed 
on  behalf  of  the  defendant  to  quash  the  In- 
fwrnation  on  the  ground  that  the  statute 
referred  to  Is  unconstitutional,  and  tliat  the 
facts  set  forth  In  tbe  Informatlmi  do  not 
constitute  a  public  offense.  The  motion  was 
sustained,  the  information  quashed,  and  the 
state  appeals.  The  tenth  section  of  tbe  act 
in  question  reads  as  ftriiows:  "This  act  shall 
not  affect  the  fees  or  salaries  of  tbe  present 
county  treasurer,  county  clerk,  county  at- 
torney, regista*  of  deeds,  clerk  of  the  dis- 
trict court,  sheriff  or  probate  Judge,  but 
shall  be  in  full  force  and  effect  as  to  the 
county  surveyor."  Section  12:  "This  act 
sball  take  effect  and  be  In  force  from  and 
after  its  publication  in  the  official  state 
paper."  The  contention  on  behalf  of  tbe  de- 
fendant is  that  the  act  lakes  effect  at  differ- 
ent times,  and  therefore,  under  the  decision 
In  tbe  case  of  Commissioners  v.  Hiner.  54 
Kan.  334,  38  Pac.  286,  and  other  cases  fol- 
lowing It,  is  void.  The  act  under  considera- 
tion in  that  case  did  not  by  the  provisions 
of  its  last  section  all  become  a  law  at  one 
time.  The  last  section  of  the  act  under  con- 
sideration in  this  case  provides  tiiat  it  shall 
become  a  law  from  the  date  of  its  publica- 
Uan  in  the  official  state  paper.  It  was  said 
in  the  opinion  in  tbe  case  of  Commissioners 
V.  Hiner:  "Acts  are  frequently  passeil.  In 
the  body  of  which  provision  te  made  thai 
tbey  shall  act  upon  certain  dasses  and  com  ■ 


Digitized  by  Google 


346 


PACIFIC  REPORTER,  Vol.  42. 


(Kan. 


munJtles  at  different  tlmea,  and  npoa  the 
happenlQg  of  certain  contlngaicles,  but  there 
Ib  a  clear  distinction  between  such  acte  and 
the  one  we  are  considering.  In  those  cases 
the  act  goes  Into  effect  and  becomes  a  law 
as  an  entirety,  and  If  the  act  meets  every 
contingency  when  it  arises,  and  operates 
alike  upon  all  that  come  within  the  scope 
of  its  authority,  it  is  regarded  as  uniform  in 
its  operation,  and  is  not  to  be  deemed  Invalid 
merely  because  it  does  not  become  applicable 
to  the  classes,  communitiea,  or  things  at  the 
same  moment  of  time,  or  which  may  be  sub- 
sequently goTemed  by  it."  See,  also.  Com- 
missioners V.  Chew,  44  Kan.  1G2,  24  Pac.  62. 
Many  cases  may  arise  in  which  it  will  be 
best  that  different  sections  of  a  statute  shall 
become  actively  operative  at  different  times, 
and  where  the  old  ought  to  be  kept  In  force 
until  the  new  law  may  operate  Justly  and 
beneficially.  All  matters  of  mere  policy  or 
propriety  are  to  be  determined  by  the  legis- 
lature, uot  by  the  courts.  Whatever  our 
view  may  be  as  to  the  propriety  of  making 
changes  in  the  compensation  allowed  to  pub- 
lic officers  at  different  times,  the  question  of 
propriety  is  not  for  us  to  decide.  By  sepa- 
rate enactments  the  legislature  would  un- 
doubtedly have  the  power  to  make  changes 
In  the  compensation  of  these  county  officials 
take  place  exactly  as  provided  In  section  10 
of  this  act,  by  making  the  separate  acts  take 
effect  and  become  operative  at  the  expiration 
of  the  terms  of  ofBce  of  the  present  Incum- 
bents. No  valid  reason  exists  why  this  may 
not  be  done  by  a  single  act.  Chapter  91  of 
the  Laws  of  1803,  which  was  under  consid- 
eration in  the  case  of  Finnegan  t.  Sale.  54 
Kan.  420,  38  Pac.  477,  was  open  not  Mily  to 
the  objection  that  it  was  attempted  to  make 
it  take  effect  at  different  times,  but  part  of 
the  provisions  In  sectira  5  would  have  taken 
effect  immediately  and  the  rest  at  different 
times.  The  act  we  are  now  considering  Is 
not  ox>en  to  this  objection.  The  fees  and 
salaries  of  the  respective  officers  are  each 
flxed  by  separate  Reetious  of  the  statute, 
complete  in  themselves.  Section  5  of  the 
act,  making  it  the  duty  of  the  officers  who 
are  required  to  account  for  fees  received  to 
file  a  return  thereof  with  the  county  clerk, 
by  Its  terms,  only  applies  when  the  officers' 
fees  are  regulated  by  the  act.  The  section 
would  have  full  force  and  operation  from  the 
time  the  act  took  effect,  and  no  part  of  it 
would  remain  in  abeyance.  It  would  have 
been  comi)etent  for  the  legislature,  in  connec- 
tion with  section  1,  which  fixes  tbe  compen- 
sation of  the  county  treasurer,  to  have  fixed 
a  date  from  and  after  which  the  compensa- 
tion should  be  such  as  Is  provided  In  this 
section,  and  so  as  to  the  conipeosation  of 
other  county  officers  flxed  by  the  succeed- 
ing sections.  No  valid  reason  is  apparent 
why  the  same  end  may  not  be  accomplished 
by  a  single  section,  such  as  section  10  of  this 
act  is.  The  act  became  a  law  on  publication, 
and  actively  operative  as  to  the  county  sur- 


veyor. As  to  the  other  county  officers  It 
was  also  a  law  when  published,  but  it  did 
not  change  the  compensation  of  the  then  in- 
cumbents of  the  counl7  offices  named,  but 
did  fix  the  compensation  of  their  sticcessors. 
The  Judgment  Is  reversed,  with  the  direc- 
tion to  overrule  the  motion  to  quaah  the  In- 
formation.  All  the  Justices  concurring. 


(H  Kan.  M) 

STATE  V.  GORDON. 
fSuDreme  Coort  of  Kansas.    Nov.  9,  1895.) 
False  Pksten3es— Variance— Evidbscb. 

1.  The  mere  fact  that  a  false  i^etcnse  of  an 
existiriB  or  past  fact,  by  reason  of  which  the  own- 
er of  money  or  property  is  induced  to  part  with 
the  same,  ia  accompanied  by  a  future  promiBe, 
will  not  take  the  case  out  of  the  operation  of  the 
statute  which  prohibits  and  punisoea  the  obtain- 
ing of  money  vy  false  pretenses. 

2.  In  the  information  charging  the  offense 
the  name  of  the  injured  party  was  alleged  to  be 
Henry  Trenier,  and  the  teatimouy  showed  his 
full  name  to  be  Henry  Guild  Trenier.  Ucld  not 
to  be  a  fntal  variance. 

3.  The  evidence  examined,  and  Jidd  to  be 
sufficient  to  sustain  the  conviction. 

(STllabus  by  tbe  Court) 

Appeal  from  district  court,  Shawnee  county; 
Z.  T.  Uazen,  Judge. 

George  Gordon  was  convicted  of  obtaining 
money  on  false  pretenses,  and  appeals.  Af- 
firmed. 

An  information  was  filed  In  the  district  court 
of  Shawnee  county  in  which  It  was  charged 
that:  "George  Gordon,  at  the  county  of  Shaw- 
nee, In  the  state  of  Kansas,  aforesaid,  and 
within  tbe  Jurisdiction  of  this  court,  on  the 
30tb  day  of  August.  A.  D.  1894,  unlawfully, 
fraudulently,  falsely,  knowingly,  designedly, 
and  feloniously  devising  and  intending  to  cheat 
nnd  defraud  one  Henry  Trenicar,  did  then  and 
there  unlawfully,  falsely,  fraudulently,  know- 
ingly, designedly,  and  feloniously  pretend  and 
represent  to  said  Henry  Trenier  that  he,  the 
said  George  Gordon,  and  an  Indian,  were  the 
owners  and  possessors  of  a  certain  valuable 
bar  or  brick  of  gold  of  great  value,  to  wit,  of 
the  value  of  ten  thousand  dollars,  said  gold  bar 
or  brick  being  then  and  there  in  Sliawnee 
county,  Kansas,  which  said  gold  bar  or  gold 
brick  they,  the  said  George  Gordon  and  said 
Indian,  were  about  to  take  to  the  United  States 
mint  at  Philadelphia,  Pa.,  to  be  coined  into 
money;  tliat  said  Indian  would  not  allow  said 
gold  bar  or  gold  brick  to  be  taken  to  said  mint 
unless  he  received  a  certabi  sum  of  money  on 
his  Interest  In  said  gold  bar  or  gold  brick;  that 
If  he,  the  said  Henry  Trenier,  would  ^ve  to 
him,  the  said  George  Gordon,  the  sum  of  one 
thousand  dollars,  to  pay  to  said  Indian  on  bis 
share  lu  said  gold  bar  or  gold  brick,  he,  said 
George  Gordon,  would  deliver  to  him,  said 
Henry  Treuler,  said  gold  bar  or  gold  brick,  to 
be  by  him,  the  said  Henry  Trenier,  taken  to 
said  United  States  mint  and  coined  Into  mon- 
ey, and  that  he,  said  Henry  Trenier,  should 
have  a  third  interest  in  the  money  coined  from 
sold  soid  liu  or  gold  brick,  said  Interest  to  be 
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of  the  value  of  nbout  three  tbonsand  dollars,— 
■which  said  pretenses  were  then  and  there  made 
by  the  sold  George  Gordon  to  the  said  Henry 
Trenler  with  the  design  and  for  the  purpose  of 
Inducing  the  said  Henry  Trenler  to  advaoce 
and  pay  hlra  money;  and  the  said  Henry  Tre- 
nler, relying  upon  and  believing  said  false  pre- 
tenses and  FepresentatloDB  to  be  true,  and  be- 
ing deceived  thereby,  was  then  and  there  In- 
duced by  reason  thereof  to  deliver  to  said 
4ieonie  Gordon  the  sran  of  thlrty-flv©  dollars 
lawful  money  of  the  Tnited  States,  by  which 
said  false  pretenses  the  said  George  Gordon 
then  and  there,  with  Intent  to  cheat  and  de- 
fraud, did  unlawfully,  fraudulently,  felonloiish 
ly,  falsely,  knowingly,  and  designedly  obtain 
■of  the  said  Henry  Trenl«,  and  of  the  money 
and  personal  property  of  said  Henry  Trenler, 
thlrty-flve  dollars,  lawful  money  of  the  United 
States  of  America,  the  kind,  number,  denom- 
inations, and  amounts  of  which  are  to  this  af- 
fiant unknown,  and  a  more  particular  descrip- 
tion of  which  this  affiant  is  unable  to  give,  of 
the  value  of  tlilrty-flve  dollars;  whereas.  In 
truth  and  In  fact,  each  and  all  the  said  repre- 
Mutations  were  false  and  fraudulent,  and  the 
said  Geoi^  Gordon  knew  them  to  be  false  and 
fraudulent  at  the  time  he  eo  made  them  to 
said  Henry  Trenier;  and  whereas,  in  truth 
and  In  fact,  the  said  Geoi^e  Gordon  and  said 
Indian  were  not  the  owners  and  possessors  of 
a  certain  valuable  brick  or  bar  of  gold  of  great 
value,  and  said  gold  brick  or  gold  bar  was 
not  then  and  there  In  Shawnee  county,  Kan- 
sas; and  whereas.  In  truth  and  In  fact,  said 
George  Gordon  and  said  Indian  were  not  about 
to  take  said  gold  bar  or  gold  brick  to  the  Unit- 
ed States  mint  at  Philadelphia,  Pa.,  to  be 
coined  Into  money,— all  of  which  the  said 
George  Gordon  then  and  there  well  knew;  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas."  A  motion  by 
the  defendant  to  Quash  the  Infmnatlon  was 
overruled,  and  upon  a  trial  a  verdict  of  guilty 
was  rendered.  The  judgment  of  the  court  was 
Imprisonment  in  the  penitentiary  at  hard  latmr 
for  a  term  of  five  years,  and  from  this  judg- 
ment the  defendant  appeals. 

Waters  &  Waters  and  W.  C.  Webb,  tor  ap- 
pellant K.  B.  Dawes,  Atty.  Gen.,  H.  C.  Saf- 
toal,  and  A.  J.  McCabe.  for  the  State. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  substantial  charge  upon  which  a  convic- 
tion was  obtained  was  that  Gordon  unlaw- 
fully obtained  from  Trenler  the  sum  of  5B5 
by  falsely  and  fraudulently  pretending  that 
Gordon  and  an  Indian  owned  and  then  had 
In  their  possession  In  Shawnee  county  a  gold 
brick  or  bar  of  the  value  of  ?10.000,  when  in 
truth  and  in  fact  they  did  not  own  or  possess 
such  gold  brick  or  t>ar.  Some  matters  are 
alleged  In  the  information  relative  to  the  fu- 
ture actions  and  conduct  of  the  parties,  and 
It  Is  argued  that  these  do  not  amount  to  false 
pretenses  within  the  statute,  and,  as  these 


were  the  main  representations  tn  the  Informa- 
tion, no  crime  was  charged.  As  will  be  seen, 
however, the  substantial  featuresof  thecharge 
were  representations  and  assurances  of  pres- 
ent existing  facts,  viz.  that  Gordon  and  the 
Indian  were  then  the  owners  and  iwssessors 
of  a  valuable  gold  brick,  which  they  then  had 
In  Shawnee  county,  and  that  they  were  then 
on  their  road  to  take  the  gold  brick  to  the 
United  States  mint  at  Philadelphia,  to  be 
coined.  It  Is  alleged  ^t  on  the  fblth  of 
these  representations  and  the  assurance  of 
tliose  facts  the  money  was  obtained  from  Tre- 
nler. Tlie  mere  fact  that  a  false  pretense  of 
an  existing  or  past  fact  Is  accompanied  by  a 
future  promise  will  not  relieve  the  defendant, 
or  take  the  case  out  of  the  operation  of  the 
statute.  Besides,  "it  Is  not  necessary,  to  con- 
stitute the  offense  of  obtaining  goods  by  false 
pretenses,  that  the  owner  has  been  Induced  to 
part  with  his  property  solely  and  entirely  by 
pretenses  which  are  false,  nor  need  the  pre- 
tenses be  the  paramount  cause  of  the  delivery 
to  the  prisoner.  It  Is  sufficient  if  they  are 
a  part  of  the  moving  cause,  and  without 
them  the  defrauded  party  would  not  have 
parted  with  the  property."  In  re  Snyder,  17 
Kan.  542.  Further  than  that,  it  appears  that 
the  district  court,  in  charging  the  Jury,  elimi- 
nated all  immaterial  matters,  and  submitted 
the  case  only  upon  such  representations  as 
amounted  to  false  pretenses  under  the  statute. 

The  name  of  the  Injured  party,  as  allied 
In  the  information,  Is  Henry  Trenler,  and  in 
the  testimony  It  appears  that  his  name  was 
Henry  G.  Trenier,  or  Henry  Guild  Trenler, 
and  it  Is  contended  that  the  misnomer  or  va- 
riance is  fatal.  It  appears  that  some  of  the 
witnesses  called  him  Hemy  Trenier,  and  on 
sevei-al  occasions  Trenler,  In  giving  his  own 
name,  omitted  the  middle  Initial  or  name.  It 
does  not  appear  that  this  objection  was  raised 
In  the  trial  court,  but,  In  any  event,  we  do 
not  think  that  the  defendant  suffered  any 
prejudice  by  reason  of  the  omission  of  the 
middle  letter  or  name,  nor  do  we  regard  the 
variance  between  the  pleading  and  the  proot 
in  this  respect  to  be  fatal.  State  v.  Watson, 
30  Kan.  282,  1  Pac.  770;  State  v.  Blackman. 
'32  Kan.  015,  5  Pac.  173;  State  v.  Drake,  »S 
Kan.  151.  5  Pac.  753;  State  v.  Rook,  42  Kan. 
41f>,  22  Pac.  620;  State  v.  Flack,  48  Kan. 
140,  29  Pac.  571;  16  Am.  &  Eng.  Enc.  Law, 
114,  and  cases  cited. 

It  Is  next  contended  that  the  testimony 
fails  to  establish  the  charge,  and  particularly 
that  it  did  not  prove  that  the  bar  or  brick 
was  not  genuine  gold.  It  appears  that  Tre- 
nier Is  a  farmer,  about  70  years  of  age,  who 
resided  near  Holton,  Kan. ;  that  he  is  In  mod- 
erate circumstances,  and  has  fair  financial 
credit.  Gordon  came  Into  the  neighl)orhood, 
and.  after  making  some  Inquiries  concerning 
Trenler,  approached  him.  and  professed  to  be 
searching  for  an  uncle  by  the  name  of  Henry 
Trenler,  who  used  to  work  with  him  In  the 
mountains  of  Alaska.  He  stated  that  Trenler, 
to  whom  he  was  speaking,  was  not  hia  unde. 
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and  that  he  vcmld  go  In  search  of  him  to 
St.  Joseph,  where  he  was  last  heard  trom; 
and  after  a  few  dajs  be  returned,  and  told 
Trenler  that  he  had  heen  unable  to  find  his 
uncle,  but  that  he  bad  found  an  aunt,  who 
said  that  he  was  dead.  He  Uien  tocdc  Treniw 
to  one  side,  and  Informed  him  that  be  and  an 
Indian  had  found  a  rich  vein  of  gold  In  Alas- 
ka, and  were  now  on  thelc  way  to  the  mint 
to  hare  coined  a  bar  of  the  gtdd  which  tliey 
had  brought  with  them,  but  that,  as  he  was 
illiterate,  and  liable  to  be  cheated,  be  desired 
to  have  Trenler  accompany  and  protect  them; 
and  that,  after  the  mineral  had  been  coined, 
they  would  return  to  the  mountains,  where  all 
would  get  rich.  He  Inftsmed  Trenler  that 
the  gold  bar  was  then  in  the  possession  of  the 
Indian  in  the  woods  near  Topeka,  and  that 
\Treaier  sbouM  have  on  Interest  in  the  same. 
.They  went  together  to  the  edge  of  the  woods, 
where  Gordon  left  Trenler  with  the  Informa- 
,tion  that  It  would  not  do  to  have  the  Indian 
see  Trenler,  and  soon  afterwards  returned 
with  a  pair  of  balances,  a  brace,  and  two 
bits,  and  a  bblcU.  containing  the  brick.  Gor- 
don  inofesaed  not  to  understand  the  figures 
on  the  balances,  and  asked  Trenler  to  weigh 
the  brick,  which  he  did.  and  it  wa»  found  to 
weigh  40  pounds.  With  the  brace  and  bit 
,tbey  bored  into  the  brick,  obtaining  some 
, chips,  which  were  wrapped  up  and  carried 
by  GcmtltKi  back  Into  the  woods  for  the  pur- 
pose of  baring  the  Indian  melt  them  into  a 
nugget.  He  also  carried  wUh  him  the  brtck, 
'balances,  brace,  and  bits  into  the  'mrads,  and 
'shortly  returned  with  a  nugget.  Which  they 
Itook  to  Topeka,  for  the  purpose  of  having  it 
tested.  After  some  considerable  search,  they 
came  upon  one  F.  D.  Fisher,— evidently  a  con- 
federate,—who  professed  to  be  able  to  test 
minerals,  and  after  making  a  test  be  in- 
formed Trenler  that  it  was  wcwth  f20  an 
iounce,  or  $240  a  pound,  and  that  the  entire 
brick  was  worth  $10,000.  Gordon,  claiming 
not  to  be  acquainted  with  figures,  reqnested 
Trenler  to  ascertain  what  one-third  of  the 
amount  would  be,  and  when  the  cwnputatlon 
was  made  he  Insisted  that  Trenler  should 
have  one-third  of  the  value  of  the  same.  Oor^ 
don  Informed  Trenler  that  the  Indian  would 
not  let  the  brick  go  to  the  mint  unless  he  got 
some  money  for  it,  and  Trenler  then  gave 
Gordon  $40,  but  $5  of  the  sum  was  returned 
by  Gordon,  with  the  statement  that  perhaps 
the  Indian  could  be  persuaded  to  let  It  go  for 
the  remainder.  After  a  while  Gordon  come 
back,  and  reported  that  the  Indian  would  not 
let  the  bar  go  unless  Trenler  would  pay  him 
$1,000  on  it,  and  asked  Trenler  if  he  could 
procure  that  amount  Trenler  then  went  to 
HoltoQ  to  obtain  the  money,  and  did  borrow 
what  he  supposed  was  $1,000  from  one  of  the 
banks  at  that  place.  It  appears  that  the 
bank,  by  Inquiry,  ascertained  that  Trenler 
was  being  swindled,  and  they  gave  htm  a 
package  said  to  contain  and  which  was  mark- 
ed "$1,000,"  but  which  in  fact  was  nothing 
more  than  a  package  of  blank  checks  and 


notes.  Trenler  returned  to  Topeka,  and,  aft- 
er making  some  anangonents  with  Gordon 
In  relation  to  going  to  the  mint,  he  delivered 
to  Gordon  the  package  supposed  to  contain 
$1,000.  About  the  time  the  package  was  de- 
livered, an  officer,  who  had  been  mtchlog 
the  tranaactionc^  arrested  Gordon,  and  took 
from  his  person  about  $30  in  money,  which 
was  returned  to  Trailer.  There  ore  many 
other  circumstances  attending  the  transac- 
tion, some  at  tb«n  the  most  ridiculous 
character,  but  a  redtal  of  which  la  now  nn- 
neceesaiy.  While  the  gullible  old  man  was 
actually  deceived  by  the  flimsy  tricks  and  ab- 
surd representations  of  G<xd<Hi,  It  la  plain 
that,  when  all  the  circumstancea  connected 
with  the  transaction  are  ccmsldered,  very  little 
proof  was  necessary  to  sustain  the  charge  that 
there  was  no  gold  in  the  bride  said  to  liave 
been  brought  trom  the  mountains  of  Aladca. 
However,  when  Gordon  was  arrested  be  fur- 
nished proof  that  It  was  not  a  brick  of  gcdd. 
The  officer  who  took  him  Into  custody  de- 
manded from  him  the  $1,000  package  and  the 
gold  brick,  but  he  relied  that  he  knew  noth- 
ing about  the  gold  brick.  As  he  was  familiar 
with  the  character  of  the  brick  which  they 
had  with  them,  hte  positive  assertion  that  he 
knew  nothing  of  a  gold  brick  Is  suffldrait.  un- 
der the  circumstances,  to  sustain  the  finding 
that  it  was  not  made  of  gold.  We  think  the 
testimony  was  sufilelent  to  sustain  the  verdict 
The  charge  of  the  court  Is  criticised,  but  on 
examination  ot  the  same  shows  that  the  case 
was  fairly  submitted  to  the  Jury,  and  that 
there  is  nothing  snbstanUal  in  the  objections 
urged  against  It  The  iudgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
concurring. 

(H  Ku.  u> 

STATE  V.  DAVIS. 
fSuDreme  Court  <^  Kansas.    Nov.  0,  1885.) 
Faui  Phbtiiibbs  •— Wbat  CosniTDTBB— Ix- 

BTBUCnOICB. 

1.  The  defendant  and  one  T.  were  jointiF 
cbarfced  in  two  counts  with  obtaining  from  one 
B.  property  by  false  pretenses.  The  first  count 
charxed  the  obtainii^of  a  team  of  horses  on  the 
Sth  of  December.  The  second  count  charged  the 
obtaininfT  of  another  horse  and  a  check  for  $20 
on  the  9tb  of  December.  The  defendant  admit- 
ted his  presence  with  T.  on  the  Sth.  Whatever 
false  pretenses  were  made  at  all  were  then  made 
by  him.  All  the  property  obtained  was  obtained 
ID  exchange  for  the  defendant's  note  for  $240. 
The  false  Dretensea  relied  on  related  to  the  de- 
fendant's property  and  the  consideration  received 
by  him  from  T.  for  the  note.  The  defendant 
was  not  present  on  the  0th,  bnt  sent  a  letter  to 
B.  concerning  tlie  payment  of  the  balance  of  the 
note  over  the  price  of  the  team  obtained  on  the 
Sth.  Beld.  first  that  it  was  not  incnmbent  on 
the  state  to  prove  that  the  defendant  actually 
shared  in  the  proceeds  of  the  property  obtained 
by  fafs  confederate,  T,,  by  means  of  the  defend- 
ant's folse  pretenses;  second,  tliat  as  the  false 
nretenses  of  the  defendant  ntilt  oi)crate4  OD  the 
mind  of  B.  on  the  9th.  and  caused  him  to  regard 
the  note  as  Kooil.  the  letter  written  by  the  de- 

ifendant  to  B.  and  nreseuted  on  the  0th  was  suf- 
ficient to  connect  nim  with  tlie  ttonBaction  on 
that  day. 
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2.  It  is  only  neccCBary  tbat  the  tawtructionfl 
sboold  cover  the  issue  actoally  presented  in  tbe 
case,  and,  where  the  defendant  in  a  criminal  ac- 
tion testifies  in  his  own  behalf,  the  court  may  ae- 
snme  that  the  facts  proven  by  the  witnesses  for 
the  state  and  admitted  by  the  defendant  are 
true,  and  a  failure  on  the  part  of  the  court  to 
state  the  law  fully  with  reference  to  those  mat- 
ters that  are  uncontested  is  not  material  error. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jackson  coun- 
ty: Louis  A.  Myers,  Judge. 

Thomas  Davis  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Af- 
firmed. 

A.  F.  Martin  and  Solomon  &  Bland,  for  ap- 
pellant. F.  B.  Dawes,  Atty.  Oen.,  A  E. 
Crane,  and  Hayden  &  Hayden,  for  the  State. 

ALLEN,  J.  The  amieUant  and  one  John 
TannybUi  were  jointly  charged  with  obtain- 
ing: from  William  C.  Bowser  three  horses 
and  a  check  for  $20  by  means  of  false  pre- 
tenses. It  appears  that  the  defendant  had 
at  one  time  worked  for  Bowser,  who  was  a 
farmer.  On  the  8th  of  December,  1802,  Da- 
vis and  TannybiU  went  to  tbe  residence  of 
Bowser.  Tannybtll,  being  a  stranger,  was 
introduced  to  Bowser  by  Davis.  The  de- 
fendant testified  In  bis  own  behalf,  and  ad- 
mitted that  he  went  to  Mr.  Bowser's  house 
at  the  time  stated,  In  company  with  Tan- 
nyhill,  and  introduced  him  to  Bowser;  that 
TannyhiU  asked  Bowser  If  he  had  a  team 
of  horses  to  sell;  that  Bowser  repUed  be 
had;  that  TannyhUI  and  Bowser  then  went 
out  to  the  corral;  tha**  he  remained  and 
talked  with  Mrs.  Bowser;  that  Bowser  came 
back  to  the  door,  showed  him  a  note,  and 
asked  him  if  it  was  bis  note;  that  be  looked 
at  the  note  and  said,  "Yes;  I  gave  that  note 
to  Tannyhill  in  settlement";  that  Tannyhill 
afterwards  brought  out  two  horses;  that  be 
was  not  present  during  the  negotiations  for 
the  horses;  that  he  understood  when  they 
went  there  that  TannyhUI  int^ded  to  trade 
bis  note  for  horses;  that  afterwards  Bowser 
approached  him  to  buy  cattle;  that  he  then 
bargained  for  some  cattle,  and  gave  a  check 
for  $111  on  the  Effingham  Bank;  and  that 
he  did  not  have  money  of  his  own  in  tbe 
bank  to  meet  It,  but  expected  bis  brother  to 
pay  for  tbe  cattle  and  take  them.  Tbe 
horses  were  taken  away,  by  Tannyhill,  but 
the  cattle  were  still  left  In  Bowser's  posses- 
sion. Tbe  false  pretenses  charged  arethat  Da- 
vis represented  to  Bowserthat  the  note  before 
referred  to,  which  was  for  $240,  was  given 
by  Darls  to  Tannyhill  in  payment  for  cattle 
which  he  had  bought,  and  which  he  (Davis) 
then  had  in  his  possession  and  was  feeding 
with  other  cattle  at  or  near  Muscotah;  that 
he  also  pretended  that  be  had  money  de- 
posited in  the  Bank  of  Eftiugham  to  meet 
the  check  for  $111.  Tbe  means  by  which  It 
is  charged  that  the  property  was  obtained 
was  through  a  trade  of  an  interest  of  $160 
In  Davis'  note  by  Tannyhill  to  Bowser  in 
exchange  for  two  horses.    Tbe  information 


contains  two  counts.  The  first  charges  ob* 
tainlng  tbe  two  horaes  as  above  stated.  The 
second  count  charges  obtaining  another 
borse  and  Bowser's  check  for  $20  on  the 
next  day,  by  meana  of  the  same  false  pre- 
tenses. 

The  issue  at  the  trial  was  narrowed  down 
to  tbe  question  whether  or  not  the  pretenses 
allied  were  in  fact  made.  Bowser,  bis  wife 
and  daughter,  testified  that  they  were  made. 
Tbe  defendant  denied  making  any  such  atatfr- 
ments  or  representations.  There  was  no  con- 
troversy as  to  the  fact  that  tbe  property 
charged  in  the  information  to  have  been 
obtained  was  In  fact  purchased  by  Tannyhill 
from  Bowser,  and  taken  away,  nor  that  tbe 
only  consideration  paid  for  It  was  the  Davis 
note  for  $240.  Nor  was  there  any  claim  by 
Davis  that  the  note  was  In  fact  given  for 
cattle  he  was  then  feeding.  His  claim  on 
tbe  witness  stand  was  that  the  note  WM 
given  on  a  settlement  of  accounts.  In  pay- 
ment for  $175  of  borrowed  money,  a  pony, 
and  a  cow.  Davis  was  not  present  at  the 
time  the  third  horse  and  Bowser's  cbecfc  for 
$20  were  obtained.  Tbe  only  manner  in 
which  he  was  connected  with  the  transac- 
tion was  by  what  took  place  on  the  8th  of 
December,  and  a  note  claimed  to  have  beoi 
written  by  Davis  to  Bowser  and  presented 
to  him  by  Tannyhill  and  one  Dunkle,  who 
was  with  him,  on  the  0th.  This  paper  was 
not  produced  at  the  trial,  and  one  of  tbe 
claims  of  error  Is  In  the  admission  of  oral 
testimony  as  to  Its  contents.  No  one  ap- 
pears to  have  seen  it  after  tbe  day  on  which 
It  is  claimed  to  have  been  presented.  The 
only  proof  as  to  the  signature  Is  that  of  Jes- 
sie Bowser.  It  appears  that  she  wrote  tbe 
first  check  for  $111  on  the  8th,  and  saw 
Davis  sign  his  name  to  it.  She  testifies  that 
she  was  acquainted  with  his  signature,  and 
that  the  signature  to  tbe  paper  was  Davis'; 
that  its  contents  were:  "Mr.  Bowser,  pay  to 
Mr.  John  Tannyhill  the  balance  in  tbe  note, 
and  I  will  stand  good  as  I  promised  yester^ 
day."  Dunkle,  who  it  is  claimed  presented 
this  paper  to  Bowser,  was  placed  on  the 
witness  stand  and  denied  ever  having  had 
such  a  paper.  We  think  tbe  loss  of  the  pa- 
per was  sufiiciently  shown,  if  it  ever  existed, 
by  tbe  testimony  of  the  Bowsers,  and  that 
there  was  competent  testimony  aa  to  the 
genuineness  of  the  signature- 

It  is  earnestly  insisted,  however,  that  the 
testimony  was  wholly  bi8uffi<4ent  to  sustain 
tbe  conviction  of  Davis  on  the  second  count. 
If  the  false  pretenses  charged  to  have  been 
made  were  in  fact  made  by  Davis  on  tbe  Stb, 
they  undoubtedly  fbrmed  the  basis  of  Bowser's 
confidence  in  the  value  of  the  note  and  Davis* 
ability  to  pay  it.  The  note  written  by  him  Is 
sufficient  to  connect  him  vritb  the  transaction 
on  the  9th,  to  show  that  he  knew  of  and  was 
privy  to  the  design  to  obtain  from  Bowser  tbe 
balance  of  the  $240  over  the  price  of  the  team 
of  horses  obtained  on  the  8th.  While  counsel 
earnestly  Insists  that  the  evidence  la  Inanffl- 
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cient  to  warrant  a  conviction,  we  are  not  able 
to  say  that  It  is  so.  The  pretenses  ctiar^ed  to 
have  been  made  were  well  calculated  to  in- 
spire confidence  in  the  ability  of  Davis  to  pay. 
It  is  not  at  all  Improbable  tbat  a  man  of  or- 
dinary prudence,  in  making  a  sale  of  horsee, 
would  make  some  Inquiry  as  to  the  value  of 
the  pai>er  he  took  in  payment  for  them,  and  it 
clearly  appears  from  Davis'  own  testimony 
that  his  note  was  worthless;  that  be  did  not 
at  the  time  of  tbe  trade  have  any  means  of 
payment,  nor  was  there  anything  in  bis  cir- 
cumstances or  his  business  to  recommend  the 
note  as  a  good  one.  The  Jury,  who  saw  tbe 
witnesses,  liave  given  credit  to  those  who  tes- 
tified In  behalf  of  the  state,  and  we  find  noth- 
ing In  the  I'ecord  to  convince  us  tbat  they  were 
deceived. 

Many  errors  are  claimed  In  tbe  instructions. 
Some  of  them  appear  at  first  blush  to  be  seri- 
ous, but,  when  considered  In  the  light  of  all 
the  testimony  offered  at  tbe  trial,  we  find  noth- 
ing sufficient  to  warrant  a  reversal.  Tbe  main 
and  we  may  say  sultstantlally  tbe  only  issue 
tried  was  whether  or  not  tbe  defendant  did  pre- 
tend that  the  note  was  given  for  cattle,  and 
that  be  was  feeding  the  cattle  near  Mnscotab, 
where  he  lived,  and  that  be  had  money  In  tbe 
bank  to  pay  the  check  he  gave  to  Bowbm*. 
These  pretenses  were  oa  to  a  past  transaction, 
and  existing  facts,  affecting  materially  the 
ability  of  the  defendant  to  pay.  If  false,  and 
made  for  the  purpose  of  defrauding  tbe  com- 
plaining witness,  and  relied  on  by  him,  the 
proiwrty  having  been  actually  obtained  by 
means  of  them,  they  constituted  a  crime. 

Eight  instructions  were  asked  by  the  defend- 
ant. The  first  was  modified  and  given,  and 
the  only  portions  of  the  instruction  as  given 
that  appear  objectionable  are  copied  from  tbe 
Instructions  asked,  and  those  portions  do  not 
appear  prejudicial  to  the  defendant  under  the 
issue  actuaUy  tried.  The  second  and  third  In- 
structions asked  do  not  correctly  state  the  law. 
It  l8  not  Indispensable  that  the  representa- 
tions "be  as  to  the  possession  by  the  party  at 
the  time  of  certain  property,"  and  "tbe  fact 
that  the  maker  of  said  note,  Thomas  Davis, 
was  and  may  bave  been  at  tbe  time  financially 
irresponsible  and  Insolvent,"  was  not  wholly 
immaterial  under  the  Issues  In  the  case.  So 
mucli  of  tbe  fourth,  fifth,  and  sixth  instnic- 
ilans  asked  as  were  sound  and  applicable  to 
tbe  case  arc  contained  In  the  twenty-seventh 
instruction  given  by  the  court.  We  perceive 
no  valid  objection  to  tbe  seventh  Instruction 
given.  The  eighth,  which  Is  to  the  effect  that 
the  Jury  may  take  Into  account  tbe  Inability 
of  Bowser  to  read.  Is  only  objectionable  be- 
cause his  inability  to  read  would  not  render 
him  any  more  easily  deceived  by  pretenses  of 
tiie  kind  claimed  than  if  he  were  a  very  learn- 
ed man.  The  jury  were  told  tbat  they  might 
take  this  Into  consideration  with  all  tbe  other 
■circumstances.  It  is  to  be  presumed  that  the 
jury  gave  such  weight;  and  such  only,  to  this 
circumstance  as  It  was  fairly  entitled  to. 
Twelve  such  men  as  are  usually  impaneled  to 


try  a  case  in  the  district  court  are  ordinarily 
quite  capable  of  detenululng  what  clpcmnstan- 
ces  should  be  given  weight,  and  what  not,  and 
In  this  case  the  coiu-t  did  not  attempt  to  teU 
them  anything  more  than  that  tbey  ought  to 
consider  this  circumstance.  In  some  cases  it 
might  be  a  very  important  circumstance, 
though  in  this  it  appears  to  us  quite  unimpor- 
tant, and  we  bave  no  doubt  it  was  so  consid- 
ered by  the  Jury.  The  tenth  Instruction,  stand- 
ing by  itself,  would  be  erroneous,  but  taken  In 
connection  with  all  the  other  InstrucHous,  and 
as  applied  to  the  determination  of  tbe  actual 
controversy  In  this  cose,  does  not  appear  to  be 
misleading,  and  is  not  sufficient  ground  for  a 
reversal.  It  is  insisted  tbat  tbe  fifteenth  In- 
struction Is  misleading  because  it  states  that  it 
Is  not  necessary  that  tbe  evidence  should  show 
that  Davis  shared  in  tbe  proceeds  of  the  prop- 
erty obtained.  The  evidence  In  the  case  clear- 
ly shows  that  Tannyhill  and  Davis  came  to 
Bowser's  together  and  went  away  togetbor.  It 
also  shows  tbat  whatever  false  representations 
were  made  were  in  fact  made  by  Davis  him- 
self. We  do  not  think  it  was  incumbent  an 
tbe  state  to  show  that  any  division  was  made 
of  tbe  property  obtained  by  this  fraudulent 
transaction.  It  was  sufficient  when  it  was 
proven  that  Davis  and  Tannyhill,  acting  to- 
gether, obtained  Bowser's  property  by  means 
of  false  pretenses,  with  the  Intent  to  cheat  and 
defraud  him  of  it.  If  it  were  a  fact  tbat  Tan- 
nyhill kept  all  the  pnq>at7,  DaviB  would  stUl 
be  guilty. 

Other  errors  are  claimed  on  Cbe  InstnictionB 
and  In  the  admission  of  evidence,  none  of 
which  appear  worthy  of  especial  mention. 
Viewing  the  whole  record,  the  def^dant  ap- 
pears to  have  been  fairly  tried,  and  the  Judg- 
ment must  be  affinned.  AU  the  Justices  coa- 
cnrrlng. 


PRATT  et  al.  v.  FAIRFIELD  et  al. 

fStipreme  Court  of  Kansas.    Nov.  9,  1885.) 

Error  from  liiRtrict  court,  Atchison  county; 
Robert  Crozier.  Judge. 

J.  F.  Tiifts  and  Mills.  Smith  &  Hobbs.  for 
plaiatiffs  in  error.  B.  F.  Hudson,  for  defend- 
ants io  error.  ■ 

PER  nURIAM.  The  defendant  in  error  Mot- 
ile B.  Alderson  is  a  necessary  party  in  thia  court 
She  has  not  been  served  with  a  Bamraons,  and 
dc^  not  aiipear  in  this  court  The  case  is 
therefore  dismissed. 


STATE  V.  MEXKE. 
(Snnreme  Court  of  Kansas.    Nov.  9,  iSBo.) 

Cbihinal  Law  —  National  Banks  —  Rbceivino 

Deposits  Whks  iNaoLVENT. 
1.  Section  16  of  chapter  43  of  the  t/aws  of 
1881.  which  provides  tbat  no  I>ank  shall  receive 
deooBitB  when  it  is  insolvent,  and  prescribes  a 
Danishment  for  a  vi^ilatioa  of  that  provisioa  by 
any  officer  or  managing  agent  of  such  bank,  is 
a  fiiihatitute  fur,  and  operntPH  as  a  r«>eal  of, 
cbaoter  48  ot  the  Laws  of  1879. 
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2.  ftlie  provIriooB  of  chapter  43  bt  tfce  laws 
of  1891  have  no  di>i*1k-atioi]  to  nattonal  banks, 
and  the  pennltiet)  therein  preacribc-il  aro  not  oper- 
ative as  aflainst  officera  o£  national  banks. 
(SfUabua  by  the  Court.) 

Appeal  from  district  court,  Reno  county; 
F.  Jj.  Martin,  Jndge. 

C.  H.  Menke  was  Indicted  for  receiving  de- 
poaits  as  cashier  of  a  bank  which  was  In- 
solrent.  The  Indictment  was  (inashed,  and 
the  state  appeals.  Affirmed. 

F.  B.  Dawes,  Attj-.  Gen.,  L.  M.  Fall,  and 
W.  H.  Lewis,  for  the  State.  Whiteside  & 
GleasoD,  for  appellee. 

JOHXSTOX,  J.  In  an  lodlctment  contain- 
ing two  counts.  It  was  charged  that  In  Octo- 
ber, 1803,  C.  H.  Slenke,  as  cashier  of  the 
Hutchinson  National  Bank,  feloniously  re- 
ceived deposits  when  the  bank  was  in  fall- 
ing circumBtauces,  and  while  it  was  In  an 
insolvent  condition.  A  motion  to  quash  the 
Indictment  was  made,  and,  among  other 
grounds,  it  was  alleged  that  the  statutes  un- 
der which  the  indictment  was  filed  had  no 
application  to  officers  of  a  national  bank, 
and  that  the  acts  charged  to  have  been  com- 
mitted were  not  a  violation  of  any  statute  of 
the  state.  The  motion  to  quash  was  sus- 
tained, and  the  defendant  was  dlscliarged. 
The  state  appeals,  and  contends  that  the 
prosecution  can  be  maintained  under  sec- 
tion 1  of  chapter  48  of  the  Laws  of  1ST9. 
It  reads  as  follows: 

"Section  1.  If  any  president,  director,  man- 
ager, cashier,  or  other  officer  of  any  banking 
institution,  or  any  private  banker  or  officer 
of  a  private  bank  doing  business  in  this 
state,  shall  receive  or  assent  to  the  recep- 
tion of  any  deposit  of  money  or  other  valu- 
able thing  In  such  bank  or  banking  institu- 
tion, or  if  any  such  banker,  officer  or  agent 
shall  create  or  assent  to  the  creation  of  any 
debts  or  indebtedness  by  sach  bank  or  bank- 
ing institution,  In  consideration  or  by  reason 
of  which  indebtedness  any  money  or  valu- 
able property  shall  be  received  into  such 
bonk  or  banking  institution,  after  he  shall 
have  had  knowledge  of  the  fact  that  it  Is  In- 
solvent or  In  falling  circumstances,  he  shall 
be  deemed  guilty  of  larceny,  and  upon  con- 
viction thereof  shall  be  punished  in  the 
manner  and  to  the  same  extent  as  is  provid- 
ed by  law  for  stealing  the  same  amount  of 
money  deposited,  or  valuable  thing.  If  loss 
occurs  by  reason  of  such  deposit." 

It  Is  contended  that  In  Its  terms  the  act  Is 
broad  and  comprehensive  enough  to  Include 
national  banks,  and  that  It  was  not  only 
within  the  intention,  but  also  within  the 
power,  of  the  legislature  to  make  such  offi- 
cers amenable  under  this  statute.  The  stat- 
ute quoted,  as  will  be  seen,  does  not  refer  to 
national  banks  In  terms;  and  whether  it  was 
80  Intended  by  the  legislature  becomes  un- 
important by  reason  of  a  later  enactment 
npcHi  the  same  subject.  In  1891  an  act  was 
passed  relating  to  the  organisation  and  reg- 


ulation of  banks  and  the  banking  business, 
aud  penalties  for  violations  of  the  act  were 
prescribed.  Laws  18l)t,  c.  43.  lu  section  16 
of  that  act  it  was  provided:  "No  hank  shall 
accept  or  receive  on  deposit,  with  or  with- 
out interest,  any  money,  bank  bills  or  notes, 
or  Unitetl  States  treasury  notes,  gold  or  sli- 
ver certificates,  or  currency,  or  other  notes, 
Mils  or  drafts  circulating  as  money  or  cur- 
rency, when  such  hank  is  Insolvent;  and 
any  officer,  director,  cashier,  manager,  mem- 
ber, party  or  managing  party  of  any  bank, 
who  shall  knowingly  violate  the  provisions 
of  tills  section,  or  be  accessory  to  or  permit, 
or  connive  at  the  receiving  or  accepting  on 
deposit  of  any  such  deposit,  shall  be  guilty 
of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  Imprisonment  in 
the  penitentiary  not  exceeding  five  years, 
or  by  both  such  fine  and  Imprisonment." 
By  an  examination  of  the  title  and  the  sev- 
eral provisions  of  the  act,  It  will  clearly  ap- 
pear that  It  was  not  the  purpose  of  the  leg- 
islature to  regulate  or  control  the  business 
conducted  by  national  banks;  nor  that  the 
penalties  prescribed  would  be  operative  as 
against  officers  of  national  banks.  It  first 
provides  for  the  organization  of  banks,  and, 
as  the  state  has  no  power  to  organize  or 
control  national  banks.  It  Is  manifest  that 
no  other  than  state  banks  were  in  mind. 
The  subsequent  provisions  relate  to  such 
banks  as  may  have  been  organized  under  the 
act,  or  as  are  referred  to  and  described  in 
the  earlier  sections  of  the  act.  The  supervi- 
sion and  control  of  the  banks  and  banking 
officers  for  which  provision  was  being  made 
was  given  to  a  bank  commissioner,  whose 
duties  were  prescribed  by  the  same  act;  aud 
certainly  It  could  not  have  been  the  legisla- 
tive purpose  to  give  that  officer  supervision 
and  control  of  national  banks.  The  act  ap- 
pears to  be  a  complete  revision  of  the  then- 
existing  law  relath3£  to  banking,  and  added 
thereto  are  many  features  entirely  new. 
Instead  of  expressly  repealing  the  sections 
revised,  there  was  Inserted  In  the  act  a  gen- 
eral clause  repealing  all  the  acts  and  parts 
of  acts  Inconsistent  therewith.  Although 
chapter  48  of  the  Laws  of  1879  was  not  spe- 
cifically rei>ealed,  section  16  of  the  later  act 
is  so  clearly  a  revision  of  the  former  that  It 
operates  to  abrogate  the  former  one.  A 
comparison  of  the  two  sections  leaves  no 
doubt  that  the  later  covers  the  whole  sub* 
ject  of  the  former  one;  and  as  the  later  act 
omits  some  parte  of  the  first,  changes  oth- 
ers, and  embraces  new  provisions,  thereby 
Increasing  the  penalty,  it  Is  obvious  that  it 
was  intended  as  a  substitute  for  the  first 
act,  and,  under  the  rule  frequently  declared, 
it  will  operate  as  a  repeal  of  that  act.  Stafe 
V.  Studt,  31  Kan.  215,  1  Pac.  635;  State  v. 
Showers,  34  Kan.  269,  8  Pac.  474;  Chicago, 
K.  &  N.  By.  Co.  T.  City  of  Manhattan,  45 
Kan.  419,  25  Pac.  879;  Beadle  T.  Railroad 
Co.,  51  Kan.  248,  32  Pac.  810. 
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As  the  act  of  1891  has  no  application  to  a 
natl<mal  bank  or  Its  officers,  and  operates  as 
a  repeal  of  chapter  48  of  the  Laws  of  1879, 
It  follows  that  the  acts  cbarsed  to  have  been 
committed  by  the  defendant  do  not  consti- 
tute a  public  offense  under  our  statutes,  and 
that  the  trial  court  ruled  correctly  In  quash- 
ing the  Indictment. 


STATE  T.  VOGAN. 
{Supreme  Court  of  Kanaas.   Nov,  9,  18^.) 
Jury — COMPBTEsror— Appbal — Record. 

1.  Where  It  appears  from  the  examination 
of  a  man  called  as  a  juror  in  a  criminal  case 
that  be  has  beard  it  talked  about  on  several  oc- 
casions, the  first  time  beini;  by  the  county  attor- 
ney in  consultation  with  the  county  commission- 
ers when  the  supposed  facts  were  related,  nt  oth- 
er times  beard  the  case  discussed,  and  told  one 
man  what  he  had  heard  of  the  facts,  although 
Btatinff  that  he  had  formed  no  opinion  respecting 
the  euilt  or  innocence  of  the  accused,  yet  assert- 
ing several  times  that,  in  ord^  to  be  acquitted, 
the  defendant  must  prore  himself  innocent  and 
that  he  had  such  an  abhorrence  of  the  offense 
charged  that  it  would  accord  with  hie  feelings  to 
convict  unless  the  evidence  satisfied  faia  mind 
that  thp  accused  was  innocent,  held,  that  the 
overruling  of  the  defendant's  challenge  for  cause 
was  error. 

2.  While  it  may  be  the  duty  of  the  court 
to  excuse  from  service  on  the  jury  a  man  "who 
believes  the  punishment  fixed  by  the  law  to  be 
too  severe  for  the  offensp,"  even  on  challenge 
for  cause  by  the  defendant,  yet  his  retention  on 
the  jury  would  not  be  such  prejudicial  error  as 
to  require  the  reversal  of  a  judgment  against  the 
defendant. 

3.  The  record  in  this  case  adversely  critldsed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ness  county;. 
J.  E.  Anderson,  Judge. 

William  Vegan,  having  been  convicted  on 
an  Indictment  for  rape,  appeals.  Reversed. 

At  May  term,  1895,  of  the  district  court 
of  Neas  county,  the  defendant  was  convicted 
of  the  crime  of  rape  upon  the  person  of 
Matllfla  Hlrschlor,  a  female  under  the  age 
of  18  years,  and  he  was  sentenced  to  the 
penitentiary  for  a  term  of  5  years.  E.  H. 
Ehert,  being  called  as  a  Juror,  was  exam- 
ined on  bis  voir  dire,  and  stated,  among 
other  things,  that  he  had  heard  the  case 
talked  about  on  several  occasions,  the  first 
time  being  by  the  county  attoniey  In  eonsul- 
tntlou  with  the  county  commissioners  when 
the  supiKmed  facts  were  related.  At  other 
times  he  lieaitl  the  case  discussed;  and 
he  told  one  man  what  he  had  heard  of  the 
fticts.  Altboxigh  he  said  he  had  formed  no 
opinion  respcetlug  the  guUt  or  Imioceuce  of 
the  accused,  yet  be  asserted  several  times 
upon  much  questioning  that,  iu  order  to  be 
acquitted,  the  defendant  must  prove  himself 
innocent,  and  that  he  had  such  an  abhor- 
rence of  the  offense  charged  that  it  would 
accord  with  bis  feelings  to  convict  unless 
the  crideuce  satisfied  his  mind  that  the  ac- 
CukmI  was  innocent  C.  H.  Monroe,  anoth- 
er of  the  panel,  stated  on  his  voir  dire  tliat 
he  believed  the  punishment  fixed  by  law  to 


be  too  severe  for  this  offense.  The  defend- 
ant's challenge  for  cause  as  to  each  of  these 
Jurors  was  overruled,  subject  to  his  excep- 
tion. E.  H.  Ebert  was  challenged  peremp- 
torily, but  C.  H.  Monroe  served  on  the  Jury, 
and  the  defendant  exhausted  all  hia  per- 
emptory chail^ges. 

B.  Fierce  and  W.  F.  Hetgae,  tor  appelant 
F.  B.  Dawes,  Atty.  Gen.,  and  N.  H.  Stldger. 
tor  the  State. 

MARTIN,  C.  7.  1.  We  are  of  (pinion  that 
E.  H.  Bbert  was  not  competent  as  a  Juror. 
He  had  heard  the  county  attorney  and  sev- 
eral other  persons  discuss  the  supposed  facts, 
and  had  related  them  himself.  He  entertain- 
ed very  erroneous  and  deep-seated  views  re- 
specting his  duties  as  Juror  In  the  case,  and 
these  were  probably  strengthened  by  the 
overruling  of  the  defendant's  challenge  for 
cause.  The  constltutlcHi  guaranties  to  every 
person  chained  with  crime  a  trial  by  an 
"Impartial  Jury,"  and,  as  the  defendant 
hausted  all  his  peremptory  challenges,  the 
error  of  the  court  in  overruling  the  challenge 
of  Mr.  Ebert  for  cause  must  be  held  ma- 
terlaJ,  although  be  was  afterwards  excused 
on  the  peremptory  challenge  of  the  defend- 
ant. State  V.  Brown,  15  Kan.  400;  State  v. 
MUler,  29  Kaa  43,  47;  State  v.  Beatty,  43 
Kan.  492,  499,  25  Pac.  899. 

2.  As  It  is  enacted  by  section  201  of  the 
Code  of  Criminal  Procedure  that  "no  person 
who  believes  the  punishment  fixed  by  the 
law  to  be  too  severe  for  the  offense  •  •  • 
shall  be  sworn  as  a  Juror,"  perhaps  Mr.  Mon- 
roe ouirht  to  have  been  excused,  notwith- 
standing the  challenge  for  cause  was  in- 
terposed by  the  defendant.  The  statute  was, 
doubtless,  Intended  for  the  protection  of  the 
state  as  represented  In  the  pi-osecutlon,  and 
to  relieve  men  called  as  Jurors  from  the 
onerous  and  distasteful  duty  of  participat- 
ing In  a  trial  which  may  result  In  a  prni- 
Ishmeut  of  the  accused  which,  in  the  opin- 
ion of  the  Juror,  Is  excessive  and  out  of 
proportion  to  the  offense.  But  It  Is  difficult 
to  see  how  a  defendant  could  be  prejudicial- 
ly affected  by  the  retention  of  such  a  man 
on  the  jury,  or  why  a  Judgment  of  conviction 
should  be  reversed  on  that  account. 

The  Instructions  of  the  court  were  sufii- 
cieutly  favorable  to  the  defendant,  and 
there  was  no  error  In  refusing  the  three 
asked  by  him;  the  points  therein,  so  far  as 
correct,  being  fully  covered  by  the  instruc- 
tions given.  It  was  not  a  proper  case  for 
an  instruction  as  to  an  attempt  to  commit 
the  offense,  for,  under  the  evidence,  the  de- 
fendant was  guilty  of  the  completed  crime, 
or  not  guilty  at  all.  The  case  Is  quite  dis- 
tinguishable In  this  respect  from  State  v. 
Grubb  (recently  decided)  55  Kan.  — ,  41  Pac. 
931. 

3.  The  record  In  this  case  Is  Justly  subject 
to  all  the  adverse  criticism  devoted  to  th.it 
in  State  v.  Lewalleu,  55  K&n.  — ,  41  Pac. 
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MS,  and  more.  In  addition  to  the  faults  of 
that  docnment,  this  embraces  S6  tTpewrlttm 
pages  of  the  laamlnatlon  of  all  the  Jurors 
on  their  rolr  dire^  although  exceptions  woe 
taken  to  two  only,  and  tbelr  -whclke  examlna- 
tltmi  oeeiwleB  but  10  pages.  These,  with  a 
statement  that  the  defendant  exhausted  all 
his  six  peremptory  challengfla,  ought  to  have 
been  set  forth  In  a  bill  of  exceptloas,  and 
made  part  of  the  lectwd. 

Because  of  the  Improper  ovwrnllng  of  the 
defendant's  challenge  of  Mr.  Bbrat  for  eaane, 
the  Judgment  Is  reversed,  and  the  case  re- 
manded for  a  new  trInL  All  the  Justices  etm- 
currlng. 


(iSKaiLM) 

STATE  T.  BRUBAICER. 
(Snpreme  Court  of  Kaiuias.    Nor.  9,  1886.) 
Chimi3(ai,  Law— Krvikw  — Instrcotions— Circuh- 

STANTIAL  EviniNCB. 

1.  A  Terdict  reeting  upon  disputed  testimony 
cannot  be  set  aside  in  a  court  of  review  if  that 
part  of  the  eTidenoe  tending  to  stipiwrt  tiie  ver- 
dict is  le^llf  sufficient  to  establisn  all  the  es- 
sential facts  necessary  to  constitute  the  crime  of 
which  tlie  appellant  was  found  guilty. 

2.  The  tpstiraony  examined,  and  found  to 
lie  sufficient  to  warrant  the  glTitw  of  an  Instruc- 
tioa  In  r^rd  to  circomstantiaf  evidence,  and 
also  suffideut  to.  aoatftin  the  vndict  and  judg- 
ment. 

(SyllaboB  by  the  Coart) 

Appeal  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hazen,  Judge. 

Amos  Brubaker  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

Qulnton  &  Qulnton  and  Vance  &  Campbdl, 
for  appellant  F.  B.  Dawes,  Atty.  Gen.,  U. 
0.  SafTord,  and  A  J.  McCabe,  for  the  State. 

JOHNSTON,  J.  This  Is  an  appeal  by 
Amos  Brubaker  from  a  convictiou  for  grand 
hirceny.  He  was  charged  with  stealing  five 
hogs,  the  property  of  Alonzo  Beal,  of  the 
valae  of  t'Z7.5i),  and  upon  testimony  that 
was  largely  circumstantial  he  was  found  to 
be  guilty  of  the  charge.  The  punishment 
adjudged  was  Imprisonment  at  hard  labor 
for  a  term  of  two  years,  and  from  the  sc- 
ience and  Judgment  he  prosecutes  this  ap- 
peat 

The  principal  complaint  is  that  the  testl- 
m<Miy  upon  which  the  convlcticm  rests  Is  In- 
sufficient, but  an  examination  of  the  same 
falls  to  satisfy  us  that  the  Judgment  should 
be  disturbed.  It  Is  true  that  there  Is  a  sharp 
conflict  In  the  testimony  relating  to  the  Iden- 
tity of  the  hogs  alleged  to  have  been  stolen, 
and  It  is  earnestly  Insisted  by  counsel  for  ap- 
pellant that  there  Is  a  clear  preponderance 
In  bis  favor.  If  even  the  preponderance  ot 
the  evidence  was  against  the  vwdlct,  it  could 
not  be  set  aside.  If  that  part  of  the  evidence 
tending  to  support  the  verdict  is  legally  suffi- 
cient to  establish  all  the  essentia!  facta  nec- 
essary to  constitute  the  crime  of  which  the 
appellant  was  found  guilty.   City  ot  Cbero- 

v.42l'.no.4~-23 


kee  r.  Fox,  84  Kan.  16,  7  Pac.  026;  State  v. 
Smith,  85  Kan.  618,  11  Faa  908;  State  v. 
BhUcesley,  43  Kan.  250,  28  Fae.  670;  State 
T.  McLaln,  48  Kan.  489^  23  Pac.  651;  State 
T.  Hunter,  50  Kan.  806,  32  Pac.  87.  It  ap- 
pears that  the  appellant  sold  and  delivered 
6  bogs  at  the  packing  house  In  Topeka. 
Sbmtly  afterwards  Beal  arrived  at  the  pack- 
ing honse,  and,  tspim  leanilng  that  the  ap- 
pellant bad  Btfld  the  hogs,  ^oceeded  to  the 
stock  yard^  where  those  pnrcbased  had  been 
placed  with  about  26  others,  and  at  once 
Identified  the  6  which  bad  been  purchased 
as  his  own.  Several  other  persons  who  bad 
bad  charge  of  the  hogs  belonging  to  Beal  also 
Identified  them  as  his  property.  That  Beal 
lost  the  hoes  Is  not  quesUmed,  and  that 
those  found  In  the  stock  yards  and  Identified 
by  Beal  as  his  own  were  brought  there  and 
sold  by  aH»ellant  is  conceded.  The  evidmce 
in  r^ard  to  the  identity  of  t^e  hogs  is  not 
vwy  satisfactory,  but  that  offered  the 
state,  although  contradicted,  was  ot  a  poiri- 
tlve  character  and  certainly  suffldoit  of  it- 
self to  uphold  the  verdict  The  Jury,  to 
whom  the  esse  was  fairly  submitted,  chose 
to  believe  the  witnesses  for  the  stete,  and 
the  district  Judg^  after  bMulng  the  disputed 
testimony  and  reconsidering  the  same  on  a 
motion  for  a  new  trial,  has  approved  the 
verdict  A  detomtnation  of  tiacts  so  made 
is  final  In  this  court 

Objection  Is  made  to  the  charge  givoi  by 
the  court  In  regard  to  circumstantial  evi- 
dence, up<Hi  the  ground  that  the  testlmray 
was  almost  entlrdy  positive  and  direct,  and 
that  therefore  the  Instmcticm  was  mislead- 
ing. It  appears  to  be  a  succinct  and  correct 
statement  of  the  law  npcm  that  subject,  and, 
the  testimony  being  largely  circumstantial, 
It  was  entirely  proper  that  such  an  Instruc- 
tion should  be  glv^ 

Exceptions  were  taken  to  several  of  the 
rulings  upon  the  testimony,  but  we  find  noth- 
ing substantial  In  them,  or  In  any  of  the  ob- 
jections that  are  made.  The  Judgment  of 
the  district  court  will  be  affirmed.  All  the 
JusticeB  concurring. 


(66  Kan.  78) 

STATE  V.  WADE. 
(Supreme  Court  of  Kaiisan.    Xov.  9.  1805.) 
Criminu.  Law— New  Trial— Verdict. 
It  is  not  error  to  overrule  a  motion  for  a 
new  trial  based  upon  tbe  single  ground  that  the 
verdict  does  not  contain  the  verb  "find,"  but 
reads.  "We,  the  jury,  the  defendant  guill^  as 
cbarited  in  the  InfonuatioQ." 
(Syllabua  by  the  Coort) 

Appeal  from  district  court,  Wyandotte 
county;  H.  L.  AUlon,  Judge. 

Joe  Wade  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

F.  E.  &  J.  A.  Smith,  for  appellant.  F.  B. 
Dawes,  Atty.  Oou.,  Samuel  C.  Miller,  and  J. 
F.  Bradley,  for  tbe  State. 
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MARTIN,  C.  J.  At  June  term.  1895,  the 
defendant  wns  tried  upon  information  for 
robbei-y  In  the  first  detjree.  the  charge  being 
In  substance  tliat  on  or  about  April  IS,  1805, 
the  defendant  feloniously,  forcibly,  and  with 
violence  did  make  an  assault  upon  one  F. 
W.  Harvy,  and  by  putting  him  in  lmmc<liate 
fear  of  bodily  injury  did  from  his  person 
steal,  take,  and  carry  away  a  certain  pistol, 
of  the  value  of  $3,  the  same  being  the  prop- 
erty of  said  F.  W.  Harvy.  The  body  of  the 
verdict  returned  by  the  Jury  was  as  follows: 
"We,  the  Jurj',  the  defendant  guilty  as 
charged  In  the  information."  Motions  for  a 
new  trial  and  In  arrest  of  judgment  respec- 
tively having  been  overruled,  the  defendant 
was  sentenced  to  imprisonment  In  the  peni- 
tentiary for  a  term  of  10  years,  and  he  pros- 
ecutes his  appeal  to  reverse  said  judgment 
on  the  single  ground  that  by  reason  of  In- 
formality of  the  verdict.  In  not  stating  that 
the  Jurj'  found  the  defendant  guilty,  a  new 
trial  should  have  been  granted.  The  court 
Is  of  opinion,  however,  that  the  verdict  Is 
sufficient  notwithstanding  this  defect  In 
form.  It  Is  true  that  in  this  state  verdicts 
both  in  civil  and  criminal  cases  must  be  in 
writing  (paragraphs  4379,  5273,  5306,  Gen. 
St  1880),  and  when  the  verdict  is  informal 
In  any  respect  it  is  the  duty  of  court  or 
counsel  to  call  attention  to  the  same,  and 
to  have  the  jury  make  the  necessary  cor- 
rection before  discharge  and  separation;  but 
where  the  defect  Is  not  detected  and  cor- 
rected at  the  time,  the  sufficiency  of  the  ver- 
dict must  depend  upon  whether  the  court 
can  certainly  say  from  It  and  the  informa- 
tion what  was  the  true  Intent  and  meaning 
of  the  jury.  In  the  present  case  it  would 
seem  that  the  meaning  of  the  jury  might  be 
understood  If  the  following  part  only  bad 
been  returned,  viz.:  "The  defendant  guilty 
as  charged  In  the  Information."  It  Is  true 
that  the  verb  "And"  should  have  followed 
the  word  "jury,"  but  since  it  was  the  duty 
of  the  jury  to  find  a  vei"dict,  either  of  prullty 
or  not  guilty  It  may  well  be  taken  as  If  the 
verb  "find"  had  been  supplied.  In  some 
states  verdicts  are  amendable  after  the  dis- 
charge of  the  jury.  Thomp.  Trials,  §  2042. 
This  practice  does  not  obtain  in  Kansas, 
but  If  the  court  can  determine  with  certain- 
ty, from  the  Information  and  the  verdict, 
the  real  Intention  of  the  jury,  judgment  may 
be  pronounced  upon  It  in  the  same  manner 
as  if  amended.  The  foregoing  Is  not  the 
view  of  the  writer,  who  thinks  that  the  ver- 
dict was  not  sufficient  as  against  a  motion 
for  a  new  trial,  and  this  position  is  support- 
ed by  Shaw  v.  State,  2  Tex.  App.  487,  where 
a  verdict  of  the  same  character  was  set 
aside  and  a  new  trial  granted,  the  statute 
of  Texas  governing  the  practice  not  being 
essentially  different  from  our  own.  It  is 
not  best  to  permit  courts  to  supply  the 
oiHiratlve  words  in  a  verdict.  If  they  may 
supply  one  word,  why  not  several?  By  such 
process  the  verdict  In  this  case  might  easily 


be  changed  to,  "We,  the  jury,  do  not  find 
the  defendant  guilty,*'  or  "We,  the  Jury, 
find  the  defendant  not  guilty."  Before  the 
discharge  of  the  jury  their  verdict  ought  it- 
self to  be  so  definite  and  certain  as  to  mani- 
fest their  wiU  and  intent,  and  where  It  does 
not  the  writer  thinks  it  should  be  set  aside, 
and  a  new  trial  granted,  on  motion  of  the 
defendant  The  judgment  wlU  be  affirmed. 
All  the  Justices  coucurring. 


(H  Kan.  US) 

STATE  V.  TERRESO. 

(Supreme  Court  of  Kausaa.  Nov.  9,  1895.) 
Former  Jeopardt— What  Cosstitotbs. 
The  defeiiilant  was  prosecuted  uiWD  a 
charKe  of  making  an  asHault  upon  another  witb 
a  deadly  wt-apou  with  iuteiit  to  kill,  and  upon 
a  trial  a  verdict  was  returned  tinding  him  guilty 
of  wounding  and  endangering  the  life  of  antither 
under  circnmstances  which  would  have  consti- 
tuted manHlanghtcr  in  the  fourth  degree  if  aeatn 
had  ensued  therefrom.  The  defendant  moved 
for  and  obtained  a  new  trial,  and  before  he  wa» 
placed  upou  trial  tlie  secood  time  he  presented  a 
plea  all^(iug  that  the  proceedings  first  had  were 
a  bar  to  any  further  prosecution  upon  the  charge 
made  aeaiiwt  him,  but  the  plea  was  overruled. 
Held,  that  tlie  verdict  first  rendered  was  not 
an  absolute  nulIitF.  and  that  as  the  new  trial 
was  granted  at  the  request  of  the  defendant  he 
waived  his  right  to  plead  former  jeopardy. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Osso  Terreso  was  convicted  of  an  assault 
with  a  dangerous  weapon,  and  appeals.  Af- 
firmed. 

F.  B.  &  J.  A.  Smith,  for  api>ellant.  F.  B. 
Dawes,  Atty.  tien.,  Samuel  C.  Miller,  and  J. 
F.  Bradley,  for  the  State. 

JOHNSTON,  J.  Osso  Terreso  was  prose- 
cuted upon  an  Information  which  charged  that 
at  a  certain  time  and  place  be  "did,  unlawful- 
ly, feloniously,  purposely,  and  with  his  delib- 
erate and  premeditated  malice,  make  an  as- 
sault In  ond  upon  V^nnle  Nesbit,  with  a  dead- 
ly and  dangerous  weapon,  to  wit,  a  certain  re- 
volving pistol,  loaded  with  powder  and  leaden 
balls,  which  the  said  Osso  Terreso  then  and 
there  In  his  right  band  did  hold,  with  the  in- 
tent him,  the  said  Osso  Terreso,  then  and  there 
and  thereby  her,  the  said  Fannie  Neabit,  to 
unlawfully,  feltHiIoasl}',  purposely,  and  with 
his  deliberate  and  premeditated  malice,  to  kill 
and  murder,"  etc.  At  the  trial  the  jury  found 
the  defendant  guilty  of  wounding  and  endan- 
gering the  life  of  Fannie  Nesbit  under  circnm- 
stanccs  which  would  have  constituted  man- 
slaughter in  tlie  fourth  degree  if  her  death 
had  ensued  therefrom.  The  defendant  moved 
for  a  new  trial,  and  among  the  grounds  al- 
leged was  that  the  verdict  found  him  guilty 
of  an  offense  other  than  that  charged  in  the 
Information,  which  motion  was  by  the  court 
allowed.  Before  the  defendant  was  put  upon 
trial  the  second  time  he  filed  a  plea  alleging 
that  the  proceedings  first  bad  were  a  bar  to 
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any  further  prosecutiMi  upon  the  charge  made 
nj^ainrt  hlui.  The  plea  was  overruled,  and  upon 
the  second  trial  he  was  found  guilty  of  an  as- 
sault with  a  deadly  weapon  with  intent  to  kill 
and  murder,  as  charged  in  the  information. 
He  Insists  upon  this  appeal  that  be  had  al- 
ready been  once  in  jeopardy,  and  tliat  the  plea 
in  bar  sltould  have  been  bustained.  This  con- 
tention cannot  be  maintained.  The  Criminal 
Code  provides  that  "the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as 
if  no  trial  had  been  had."  Section  274.  "Up- 
on tbe  defttidant's  motion  for  a  new  trial  the 
court  granted  Just  what  he  asked,  and  of 
course  lie  waived  all  right  to  object  to  the  le- 
gal consequences  necessarily  resulting  from 
such  grant.  He  waived  his  right  to  plead 
former  Jeopardy  or  to  again  being  tried  for  tue 
same  ofTense."  State  t.  Hart,  33  Kan.  218,  6 
Pac.  28S.  See,  also,  State  v.  McCord,  8  Kan. 
232;  State  v.  Rust,  31  Kan.  509,  3  Fac.  428; 
State  r.  AliUer,  35  Kan.  328.  10  Fac.  SOo.  It 
is  urgetl,  howc\'er,  tliat  the  verdict  first  re- 
turned was  absolutely  void,  and  that  althougn 
he  asked  for  a  new  trial  and  consented  tbUL 
the  T^dict  should  be  set  aside,  he  did  not 
thereby  gain  any  legal  benefit  or  advantage. 
The  verdict,  however,  cannot  be  said  to  be  a 
nullity.  Although  it  appears  to  have  been 
irregular  and  not  Justified  by  the  charge  in 
the  information,  there  was  included  in  It,  as 
well  as  in  the  charge  of  the  information,  the 
crime  of  assault,  and  pebbly  the  ofTense  that 
the  life  of  Fannie  Xesbit  was  endangered  by 
the  act  of  the  defendant  When  a  person  is 
cliarged  with  an  ofl^ense  consisting  of  differ- 
ent degrees  he  may  be  convicted  of  the  de- 
gree charged,  or  of  any  degree  inferior  thereto; 
or  where  he  Is  charged  with  the  commisslou 
of  an  offense  under  one  section  of  tbe  statute, 
and  the  offense  that  Is  charged  includes  an- 
other offense  under  anotlier  section  of  the  stat- 
ute, the  defendant  may  be  found  guilty  of  ei- 
ther crffense.  Cr.  Code,  g§  121,  122;  State  v. 
BuTTvell,  34  Kan.  312,  8  Fac.  470.  See,  also, 
Cr.  Code,  §  230.  It  Is  clear  that  the  defend- 
ant derived  some  advantage  and  a  legal  bene- 
fit by  the  setting  aside  of  the  verdict,  and  as 
the  new  trial  was  granted  at  his  request  he 
waived  his  right  to  plead  former  Jeopardj-,  and 
no  error  was  committed  In  putting  him  on 
trial  a  second  time  on  the  same  Information. 
The  Judgment  of  the  district  court  will  be  af- 
firmed.  All  the  Justices  concurring. 


ROOEBS  T.  MORRILU 
SAME  V.  MOORS. 
fSnoreme  Court  of  Kansas.    Nov.  0,  ISt^.) 

STATB   OPPICERB— iTtVBSTIOATIOy   OT  COSnCCT— 

Rmbkt  or  Stats  Uhivbrsitt. 
1.  The  title  of  cfaspter  230.  Sem.  Laws  1886, 
belna  "An  act  providing  for  the  appointraent  o£ 
(■omuiittt-es  to  investigate  the  affairs  of  state  In- 
stitutions and  conduct  of  ofBcpra."  is  broad 
enoneh  to  cover  legislation  authorising  reports 
of  anch  ocjnmlttees,  and  making  such  reports  ef- 
fectual. 


2,  That  a  regent  of  the  state  nniversity  is, 
and  (luring  bis  term  of  office  has  been,  addicted 
to  the  excessive  me  of  intoxicating  liquors,  and 
his  conduct  and  example  detrimental  to  the  best 
interests  of  the  univetutyi  is  snfficient  cause  for 
his  removal  under  said  chaptw  230,  Sess.  Laws 
1880, 

Allen.  X,  diBsenting. 
(Syllabus  by  the  Court) 

Uandamns  by  William  Bogers  against  Ei. 
N.  Morrill  and  quo  warranto  by  William  Sog- 
ers against  O.  lu  Mooie.  Jodgmenta  for  de- 
fendants. 

These  cases  were  heard  togetliw.  and  both 
Involve  the  title  of  William  Bogera  to  the 
office  of  regent  of  tbe  state  unlTersity.  Tbe 
action  of  mandamuB  was  commenced  June 
6,  1895.  for  tbe  purpose  of  compeUing  B.  N. 
Morrill,  as  governor,  to  set  aside  and  hold 
for  naught  his  order  of  May  22,  188S,  re- 
moving Mr.  Uogers  from  the  office  of  re- 
g&it.  Tbe  aecond  action  was  quo  warranto, 
brought  June  21,  liHio,  tbe  petition  being 
substantially  the  same  as  ttie  altonatlTe 
writ  In  tlie  former  case,  with  tbe  additional 
allegation  that  O.  L.  Moore  bad  been  ap- 
pointed in  his  idace  as  regent  by  the  gov- 
ernor on  or  about  May  ifii.  1895,  and  asking 
that  said  O.  L.  Moore  be  rcsqalred  to  show 
by  what  right  and  anttamlty  be  heM  aald 
office.  A  motion  was  filed  to  quash  the  al- 
ternative writ  of  mandamus,  and  a  general 
demurrer  was  interposed  to  tbe  petition  in 
quo  warranto.  The  proceedings  reaultlng  in 
the  order  of  removal  vrere  under  chapter 
23U.  Heaa.  I.aW8  188U^  entitled  "An  act  pro- 
viding for  the  appointment  of  committees 
to  investigate  tbe  affairs  of  state  institu- 
tions and  conduct  of  officers."  This  act  au- 
thorizes the  governor,  lieutenant  governor, 
and  speaker  of  Uie  house  of  representatives, 
on  cliarges  filed  with  the  governor,  "where- 
by the  management  or  administration  of  the 
affairs  of  any  cliaritable,  educational,  or 
penal  institution,  or  the  official  conduct  of 
any  officer  in  charge  of  or  otherwise  con- 
nected with  any  of  said  Institutions,  aball 
he  called  Into  question  upon  the  grounds 
of  corruption,  venality,  Inefflcleucy,  miscon- 
duct. Immorality,  or  Inattention  to  duties," 
to  appoint  a  committee  consisting  of  two 
senators  and  three  representatives  to  in- 
vestigate and  report  upon  the  charges,  after 
notice  to  the  accused  officer;  and  upon  filing 
their  report,  including  the  testimony,  with 
the  governor,  with  such  recommendation  as 
they  may  deem  Just  and  appropriate,  the 
governor  is  empowered  to  dismiss  from  the 
public  service  or  reinstate  the  officer,  accord- 
ing to  the  finding  and  report  of  the  commit- 
tee. Charges  were  filed  against  Mr.  Rogers, 
as  regent,  on  March  22, 1895.  embracing  spec- 
ifications, among  others,  of  l>elng  guilty  of 
drunkenness,  and  frequently  under  the  in- 
fluence of  Intoxicating  liquors,  using  the 
same  to  excess,  and  that  his  conduct  and 
example  were  detrimental  to  the  best  inter- 
ests of  the  university,  and  very  Injurious  to 
its  welfare.  A  committee,  consisting  of  K. 
B.  Wlllcockaon  and  A.  &  Cook^  senators. 

Digitized  byVjOOglC 


356 


PAOIFIO  REPORTER,  VoL  42. 


(Kan. 


and  Alexander  Warner,  I.  E.  Lambert,  and 
J.  F.  Pancake  representatives,  was  appoint- 
ed to  Investigate  and  report  upon  aald  cbar^ 
ges,  which  they  proceeded  to  do.  Mr.  Rog- 
ers appeared  by  his  counsel,  the  late  Hon. 
Solon  O.  Thacher,  and  filed  a  paper  In  the 
nature  of  a  demuirer  or  challenge  to  the 
Jurisdiction  of  the  court,  the  points  made  be- 
ing as  follows,  vlE.:  "CL)  Chapter  230,  Iawb 
1889,  by  virtue  of  which  this  committee  is 
appointed,  only  applies  to  the  'official  c<m- 
duct'  of  this  respondent  as  regent  of  the  state 
nniversity,  and  all  Inquiries  touching  his  life 
or  character,  his  acts  or  words  not  in  any 
manner  connected  with,  ot  used  or  employed 
or  committed  In,  the  discharge  of  his  duty 
as  such  ngemt,  are  not  a  subject  of  Inquiry 
any  one.  <2)  The  charges  bef<»e  this  hon- 
orable committee  in  no  way  assail  or  Im- 
pagn  a  single  official  act  of  this  respondent 
as  regent,  but  each  and  every  one  of  them 
rdates  to  matters  entirely  disconnected  with 
his  condnct  as  regent.  Not  one  of  the  char- 
ges Is  averred  to  touch  any  official  act  of 
this  respondent,  or  to  have  been  in  the  re- 
motest manner  d<me  in  the  course  of  the  dis- 
charge of  his  'official  duty.'  <3)  This  re- 
spondent Is  not  charged  with  either  'comip- 
tkni,  venality,  Inefficiency,  misconduct,  Im- 
morality, or  Inattention  to  duties  in  his  of- 
ficial conduct';  the  only  subject  of  Inquiry 
of  this  committee,  as  pointed  out  by  the 
second  section  of  said  chapter  239,  being 
the  *offlclal  conducts  of  this  respondent  And 
this  respondent  protests  that  his  position  or 
office  as  regMit  aloresald  cannot  be  qneft- 
tioned  on  any  other  or  different  ground  than 
that  named  la  the  statute;  that  fOr  any  act 
or  word  or  tboaght  not  connected  with  the 
discharge  of  his  '<^lal  duty'  as  regent,  he 
Is  not  amenable  to  the  provisions  of  said 
chapter  230."  Said  challenge  In  the  nature 
of  a  demurrer  was  overruled  by  the  commit- 
tee. On  the  completion  of  the  Investiga- 
tion, and  on  Hay  18,  1896,  K.  B.  WlUcock- 
son,  Alocander  Warner,  and  I.  B.  Lambert, 
being  a  majority  of  the  committee,  made 
their  report,  the  substantial  part  ot  which 
reads  as  follows:  "We  find  from  the  testi- 
mony (which  IB  transmitted  with  this  re- 
port) that  the  said  William  Rogers  is,  and 
has  been,  since  the  commencement  of  his 
term  <tf  ottlca  aa  a  member  of  the  board  of 
regents  of  the  Unlversi^  ot  Kansas,  ad- 
dicted to  the  excessive  use  of  intoxicating 
llquorv.  We  further  find  that  his  conduct, 
and  the  example  he  sets,  are  detrimental  to 
the  best  Interests  of  the  state  university, 
and  we  recommend  that  he  be  removed." 
The  minority  filed  a  report  more  favorable 
to  Mr.  Rogers.  The  governor,  following  the 
recommendation  made  in  the  majority  re- 
port, removed  Mr.  Rogers  as  regent.  May 
2Si,  1896,  and  then  appointed  said  O.  L.  Moore 
in  his  place  and  stead. 

S.  O.  'ITiacher  and  W.  C.  Webb,  for  plain- 
tiff. F.  B.  Uawes,  Atty.  Gen.,  for  defend- 
anln. 


MARTIX,  C.  7.  rafter  statfng  the  fftcts).  1. 
It  Is  contmded  that  all  that  part  of  chapter 
239,  Sess.  Laws  1889,  which  purports  to  au- 
thorize the  removal  ct  an  otHcw,  is  In  cw- 
travenHtm  of  the  first  clause  of  section  16 
of  article  2  of  the  constitntlon,  which  reads, 
"No  bill  shall  ccmtaln  more  than  <ne  subject 
which  shall  be  clearly  expressed  In  its  title." 
It  la  said  that  the  title  of  this  act  anthoriBes 
only  the  appt^tmmt  of  committees  of  inves- 
tigation of  the  afteirs  of  state  Instltnticns 
and  the  etmdnct  of  offlem,  and  does  not  in- 
clude the  power  of  removal.  It  vrill  be  ob- 
eyed frmn  the  statement  of  facts  that  thia 
objection  was  not  made  before  the  investi- 
gating committee,  bnt  It  Is  not  too  late  to 
raise  it  now.  We  bad  beton  us  the  qnea- 
tlon  of  the  sufficiency  of  the  title  of  this  act 
to  justify  removal  in  I^cb  v.  Chase,  63 

Kan.  i  40  Paa  666,  668,  but  did  not  find 

it  necessary  to  decide  it,  because  there  was 
another  statute  under  which  the  governor 
might  act  in  removing  a  warden  of  the  pea- 
itentiary.  Justice  Johnston,  delivering  the 
unanimous  opinion  ot  the  court  In  that  case, 
said:  "It  has  bem  repeatedly  held  that  sec- 
tion 16  of  article  2  of  the  constitution  is  not 
to  l>e  enforced  In  any  narrow  or  technical 
spirit,  but  that  a  liberal  lnteri»etatlon  should 
be  placed  upon  the  language  employed  in  the 
title  to  express  the  subject  of  the  act  Tbe 
provision,  as  has  been  held,  must  be  applied 
in  a  fair  and  reasonable  way,  so  that  It  will 
not  embarrass  or  defeat  the  proper  and  le- 
gitimate exercise  of  the  legislative  functions. 
It  is  not  necessary  that  the  tiUe  should  be 
an  abstract  of  the  entire  act  but  It  is  deem- 
ed to  be  sufficient  If  the  tiUe  fairly  Indicates, 
though  In  general  terms.  Its  scope  and  pur- 
poses. Everything  connected  with  the  main 
purpose,  and  reasonably  adapted  to  secure 
the  objects  indicated  by  the  title,  may  be 
embraced  In  the  act,  without  violating  the 
constitutional  Inhibition.  The  titie  in  the 
^^sent  case,  although  sMuewbat  restricted, 
provides  tor  the  creation  of  a  tribunal  to 
inquire  into  the  affairs  of  state  institutions 
and  the  conduct  of  officers.  It  clearly  Indi- 
cates that  an  investigation  or  hearing  Is  to 
be  liad  bef(»-e  this  tribunal,  and  anything 
reasonably  adapted  to  carry  out  that  pur- 
pose may  be  fairly  regarded  as  embraced 
within  the  title.  Whether  the  titie  is  suffl- 
tiently  broad  to  Justify  a  removal  by  tbe 
govenu^  upon  the  coming  In  of  the  report 
of  the  conunlttee  Is  unnecessary  to  the  dis- 
position of  tbe  present  case."  It  was  there 
h^d  that  tbe  titie  was  broad  enongb  to  In- 
clude the  authority  of  the  committee  to  re- 
port to  the  governor,  and  we  think  It  not  un- 
reasonable to  say  ttiat  It  may  also  fairly  In- 
clude tbe  right  of  the  governor  to  act  upon 
the  report,  and  that  a  member  of  the  legis- 
lature would  not  be  deceived  or  misled  by 
this  title  Into  the  supposition  that  no  legisla- 
tion would  l>e  attempted  under  it  looking  to 
a  report  of  the  committee,  and  making  such 
report  effectual,  either  by  the  action  ot  the 
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goremor  or  otherwise.  Tbe  main  purpose 
of  this  clanHe  of  the  e(XiBtltOtl<m  was  to 
prevent  surr^tltlous  legislation,  and  we  do 
not  think  that  a  provision  of  this  nature  tor 
making  tbe  report  of  the  committee  effec- 
tnaJ  can  truly  be  said  to  partake  of  such  char- 
acter. It  to  wdl  settled  that  It  Is  the  duty 
of  the  courts  to  uphold  legislation  when  tbey 
can  do  so  without  manifest  violence  to  any 
constitutional  principle,  and  tbat  doubts 
should  be  resolved  in  tavor  of  its  validity, 
rather  than  against  It;  and  by  a  liberal  In- 
terpretation this  legislation  aa  to  the  power 
of  removal  may  properly  be  said  to  be  em- 
braced within  the  title  of  the  act. 

2.  The  .^dlngs  of  the  committee  are  in- 
cluded within  tbe  charge,  though  they  are 
not  so  broad;  but  it  is  contended  by  coun- 
sel for  the  plaintiff  that  the  report  does  not 
show  official  misconduct.  It  appears  there- 
from that  the  plaintiff  Is,  and  has  been  since 
the  commencement  of  his  term  of  office  as 
regent,  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and  that  his  conduct  and 
example  are  detrimental  to  the  best  inter- 
ests  of  the  university,  Webster  defines  "ad- 
dicted" as  follows:  "Deroted  by  customary 
practice;"  and  he  says  of  "addict"  that  It  to 
"to  apply  one's  self  habitually;  to  devote 
time  and  attention  by  customary  or  constant 
practice."  Worcester  defines  "addicted"  aa 
"accustomed;  devoted  to;  habituated;  aban- 
doned to";  and  the  vwb  "addict"  as  fol- 
lows: "To  give  one's  self  to;  to  devote;  to 
apply;  to  habituate;  to  accustom."  Drunk- 
enness to  the  result  of  addiction  to  the  ex- 
cessive use  of  Intoxicanta.  To  say  tbat  a 
man  is  "addicted  to  the  exc^lve  use  of  In- 
toxicating llqiHH^"  is,  tbarefore,  substantially 
equivalent  to  a  declaration  that  be  is  guilty 
of  habitual  Intoxication  or  dmnkeaness.  In 
thto  state  It  Is  a  misdemeanor  for  any  man 
to  be  drunk  in  any  highway,  street,  or  pub- 
lic place  or  building,  or  even  In  hto  own 
house  or  a  private  building  or  place,  disturb- 
ing bis  family  or  others.  Gen.  St.  18S9,  par. 
2519.  Certain  officers  may  be  removed  from 
office  for  being  In  any  public  place  In  a  state 
of  intoxication  produced  by  strong  drink 
voluntarily  taken,  the  same  being  expressly 
declared  "an  offense  against  the  public  mor- 
als'* (paragrai^  2468,  Oen.  St  1888);  and 
where  drunkenness  becomes  habitual,  and 
the  inebriate  to  incapable  of  managing  his 
affairs,  he  may  be  placed  under  guardian- 
ship, in  tbe  same  manon'  as  a  lunatic  (Gen. 
St.  1889,  c.  60,  par.  3677  et  seq.).  Habitual 
inebriety  or  drunkenness  has  been  condemn- 
ed aa  a  great  Immorality  In  all  ages  of  the 
w<wld.  The  wise  man  has  depicted  In  graph- 
ic words  the  woes  oi  the  wine  bibber  (Prov- 
erbs.  c.  23,  vv.  20.  21,  29-32);  and  the  apostle 
to  the  gentiles  baa  classed  drunkenness  with 
other  great  vices  (Galatlans,  c.  5,  vv.  19- 
21;  X  Corinthians,  c.  6,  vv.  9,  10).  It  is  as- 
serte<d  that  the  evidence  does  not  show  that 
tbe  plaintiff  was  ever  intoxicated,  or  suffn-- 
Ing  f  khu  tbe  effects  ot  Inebriety,  while  In 


the  performance  of  hto  duties  as  regent. 
We  do  not  know  how  thto  may  be,  for  the 
evidence  is  not  embodied  in  tbe  record,  and 
we  know  nothing  of  the  facte  except  as  they 
appear  from  the  report.  The  finding,  how- 
ever, is  that  the  conduct  and  example  of  the 
plaintiff  are  detrimental  to  the  best  interests 
of  the  university.  Inebriety  is  a  vice  that 
cannot  well  be  hidden.  A  regent  might  be 
drunk  on  the  streets  of  Lawrence,  but  sober 
at  the  meetings  of  the  board,  and  while  with- 
in the  campus  or  the  walls  of  the  university; 
yet  his  example  would  be  disgraceful  and 
injurious.  In  such  case  It  is  difficult  to  dto- 
tlngutoh  the  conduct  of  tbe  man  from  the 
conduct  of  the  officer.  The  finding  would 
at  least  imply  that  the  Inebriety  of  the  re- 
gent was  of  such  notoriety  and  proximity 
as  to  constitute  a  bad  sample  for  the  stu- 
dents and  others  connected  with  the  universi- 
ty. Thto  to  Immorality  in  office,  within  the 
scope  and  intent  of  chapter  239,  Sess.  Laws 
1889.  The  motion  to  quash  the  alternative 
writ  in  the  first  above  entitled  case  will  be 
sustained,  and  the  demurrw  to  the  plaintiff's 
petition  in  the  quo  warranto  case  will  also 
be  sustained,  and  judgment  will  be  entered 
for  the  defradanta  respective. 

JOHNSTON,  J.,  concurring. 

ALLEN,  J.  I  cannot  concur  In  the  deci- 
sion of  the  case  of  Rogera  v.  Moore*  nor  In 
either  proposition  stated  in  the  syllabus. 
The  title  to  this  act  is,  "An  act  providing  for 
the  appointment  of  committees  to  investi- 
gate the  affairs  of  state  Institutions  and 
conduct  of  officers."  The  constitution  says 
that  the  subject  of  an  act  shall  not  only  be 
expressed  In  Its  title,  hut  It  "shall  be  clearly 
expressed."  From  apparent  necessities  aris- 
ing In  the  cases  that  have  been  presented 
the  word  "clenriy"  has  been  very  much  ob- 
scured by  former  decisions  of  this  court, 
If  not  entirely  eclipsed;  but,  in  my  Judg- 
ment, this  decision  expunges  all  necessity 
fbr  expressing  the  subject  In  the  title,  or 
for  its  being  included  In  It  in  any  manner. 
It  is  a  familiar  rule  that  the  greater  Includes 
the  less,  and  In  legislation  it  is  undoubtedly 
competent  to  cover  under  a  general  and 
comprehensive  title  legislation  not  only  as  to 
minor  and  Incidental  partlcniars,  but  as  to 
matters  properly  and  directly  connected 
with  the  main  subject  expressed  in  the  title. 
But  the  less  can  never  Include  the  greater. 
The  title  to  this  act  in  terms  covers  only 
the  appointment  of  committees  to  investi- 
gate. It  does  not  even,  in  express  terms, 
extend  so  far  as  to  cover  their  action  in  mak- 
ing an  investigation;  but  In  the  case  of 
Lynch  v.  Chase,  40  Pac.  066,  we  held  that 
the  constitutional  provision  ought  to  be  lib- 
erally construed,  and  stretched  this  title  suf- 
ficiently to  cover  legtolation  authorizing 
them  to  investigate  and  report.  This  is  the 
usual  and  ordinary  scope  of  the  powers  of 
a  legislative  committee,  and  thto  might  rea- 
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flonably  be  expected  to  be  found  In  an  act  { 
under  thlB  title;  but  I  am  not  aware  of  any 
Instance  In  tbe  legislation  of  this  state,  nor 
In  fact  of  any  other  state,  where  a  legU- 
lative  committee  has  been  given  the  power 
to  try  and  condemn  a  state  ofBdal,  and  to 
make  a  report  under  which  the  governor 
acts  perfunctorily  only  in  making  a  removal, 
and  merely  carries  out  the  will  of  the  com- 
mittee. Authority  in  the  governor  to  re- 
move from  office  is  the  principal  thing  to  be 
found  in  the  provisions  of  the  act  under 
consideration.  The  appc^ntment  of  the  com- 
mittee, the  investigation,  and  the  report  are 
mere  preliminaries  incident  to  the  main  pur- 
pose of  the  act,  which  is  the  removal  of  the 
officer.  Of  the  purpose  to  confer  any  such 
power  there  is  no  hint  or  Intimation  in  the 
title,  or  in  the  customs  of  legislative  bodies 
in  making  InvestigationB  by  committees. 
Power  to  remove  the  warden  of  the  peniten- 
tiary is  conferred  on  the  governor  in  ex- 
press tenns  In  the  very  act  providing  for 
the  appointment.  Provisions  for  the  re- 
moval of  state  fifficiais  by  impeachment  and 
by  Joint  resolution  are  made  in  the  constitu- 
tion. The  decision  in  the  case  of  Lynch  v. 
Chase,  supra,  was  rested  on  the  statute, 
which  in  express  terms  vested  power  In  the 
governor  to  remove,  and  not  on  the  act  of 
1880. 

Nor  do  I  think  the  proceedings  in  this  case 
show  a  compliance  with  the  statute  under 
consldwation.  The  charges,  in  order  1»  form 
a  basis  for  any  proceedings  under  this  stat- 
ute, must  be  soch  as  affect  the  official  con- 
duct of  the  oMcer.  The  prOTlBi<Hi  contained 
in  section  1  of  the  statute  authorizing  an 
investigation  is  as  follows:  "Whenever 
charges  shall  be  made  by  any  person,  or 
persons,  and  circulated  within  the  state,  or 
presented  by  such  person,  or  persons.  In 
writing  to  the  governor  at  any  time  when 
the  legislature  Is  not  in  session,  and  said 
charges  shall  be  de^ed  worUiy  of  credit, 
or  emanating  from  a  reliable  and  trust- 
worthy source,  whereby  the  management  or 
administration  of  the  affairs  of  any  charita- 
ble, educational,  or  penal  Institution,  or  the 
official  conduct  of  any  officer  in  charge  of, 
or  otherwise  connected  with  any  of  said 
institutions  shall  be  called  into  question  on 
the  grounds  of  corruption,  venality,  ineffi- 
ciency, misconduct,  immorality,  or  inatten- 
tion to  duties,  an  investigation  shall  be  had 
as  provided  for  in  the  second  section  of 
this  act"  Nowhere  In  the  statute  Is  there 
any  provision  for  an  investigation  into  the 
private  character  or  the  unofficial  acts  of 
any  person  holding  a  public  office,  nor  Is  it 
consistent  with  reason  or  public  policy  that 
such  Investigations  should  be  authorised.  If 
this  be  the  rule,  no  person  In  a  public  office 
can  ever  be  secure  agaimt  the  malice  of 
enemies,  or  the  Jealousy  and  animosity  of 
poUUcoi  rivals.  If  per8onf^  venality.  Inef- 
ficiency, misconduct,  immorally,  and  Inat- 
tention to  private  duties  may  be  i&vesti- 


{  gated,  who  so  pure  and  free  from  blemish 
that,  when  his  conduct  Is  viewed  through 
the  eyes  of  partisan  political  adversaries, 
ample  cause  will  not  be  found  for  blasting 
his  character,  and  dismissing  falm  In  dis- 
grace from  the  public  service?  Tbe  people 
of  the  state  are  indeed  fortunate  when  they 
secure  men  to  administer  their  public  af- 
fairs whose  public  acts  are  above  reproach. 
If  private  conduct  to  to  be  made  the  baris 
of  Investigations,  no  courageous  public  offi- 
cial, who  boldly  defies  the  crowd  of  greedy 
cormorants  which  always  hovers  about  the 
public  treasuries,  can  ever  be  safe.  Ko  one 
but  liim  who  will  sacrifice  the  interests  of 
the  public  to  appease  those  who  under  one 
guise  or  another  rob  the  people  can  ever  be 
safe  from  attack  If  InvestigaUonB  are  not  to 
be  confined  to  official  conduct  as  alone  au- 
thorized by  the  statute,  but  are  to  be  ex- 
tended to  Include  all  conduct  of  an  officer, 
whether  In  any  manner  connected  with  his 
office  or  not  If  so,  the  doings  whl(A  may 
be  investigated  under  the  act  of  iS8»  would 
Include  substantially  every  private  pecca- 
dillo Incident  to  human  weakness.  If  the 
statute  were  to  reauire  that  the  officers  who 
select  the  committee  of  investigation,  and 
the  members  that  committee,  should,  be- 
fore they  are  permitted  to  cast,  not  a  stone, 
but  mud,  first  see  that  their  own  garments 
are  strictly  white  and  spotless,  and,  much 
more,  if  no  one  was  permitted  to  make  com- 
plaint on  which  to  hue  an  invest^Uon  un- 
lesshe  himself  were  free  from  all  tajhit  similar 
to  the  charges  he  m^es,  there  would  be  llt- 
tie  danger  that  an  investigation  ever  would 
be  held.  However  much  we  may  desire  that 
men  should  be  strictly  pure  and  upright  both 
in  their  pubile  acts  and  In  the  private  walks 
of  life,  we  all  know  that  every  mortal  iiar- 
takes,  in  some  degree  at  least,  of  human 
frailty  and  Imperfection.  The  legislature 
therefore  has  wisely  cmifined  the  range  of 
investigation  to  the  official  acts  of  the  per- 
son charged,  and  this  has  generally,  If  not 
always,  been  considered  as  the  only  legiti- 
mate scope  of  Investtgation.  Of  course,  the 
commission  of  crime  for  which  a  party  is 
subject  to  ignominious  punishment  Is  a  pub- 
lic offense,  for  which  a  person  may  be  re- 
moved from  office,  and  provision  therefw  Is 
made  by  law.  Cnder  a  very  similar  statute 
the  supreme  court  of  Kentucky,  in  tlw  case 
of  Com.  V.  WiUiama,  79  Ky.  42,  said:  "The 
second  constituticm  of  this  state  provided 
tliat  clerits  should  be  removable  from  office 
by  the  court  of  appeals  for  breach  ot  good 
behavior.  In  proceeding  under  tliat  provi- 
sion this  court  held  that  the  Inquiry  must 
be  confined  to  misconduct  in  office,  and  that 
conduct,  however  immoral,  which  did  not 
relate  to  the  official  action  of  the  cleric,  con- 
stituted no  ground  for  his  removal.  Com.  v. 
Barry,  Hardin,  238;  Com.  v.  Cfaambers,  1 
J.  J.  Marsh.  100.  In  the  latter  ease  the  court 
said  it  was  'proper  to  separate  the  character 
of  the  man  from  the  character  of  the  officer,* 
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and  that  It  bad  'no  power  to  remove  &  clerk 
for  crimes  committed  so  long  as  he  dl»- 
c-Iiarsed  the  duties  of  his  office  well.'  In 
this  case  no  complaint  Is  made  that  the  ap- 
pfUee  did  not  faithfully,  honestly,  and  cor- 
rectly dlscbai^  all  his  duties  as  an  officer. 
There  was,  therefore,  no  mlaconduct  as  an 
officer  on  his  part,  bowcTor  reprehensible 
his  conduct  as  an  Individual  may  hare  been. 
It  Is  only  for  misconduct  In  connection  with 
his  official  duties  that  the  constitution  au- 
thorizes him  to  be  removed  from  office  upon 
an  Indictment,  and,  as  the  only  misconduct 
charged  was  IndlTldual  and  personal,  and 
not  official,  in  its  character,  the  judmnent 
must  be  afflrmed."  !i3ee,  also,  Ledbetter  v. 
state,  10  Ala.  211.  It  la  well  setUed  also 
that  misconduct  prior  to  the  election  or  ap- 
pointment of  one  to  an  office  does  not  fur- 
nish ground  for  an  InTestlgatlon  or  removal. 
State  T.  Common  Council  of  Jersey  City,  25 
X.  J.  Law,  53G;  Com.  T.  Shaver,  3  Watts  & 
8.  33S. 

The  speciffcatlons  in  this  ease,  bo  fiu-  as 
th^  are  explicit,  charge  WiUIam  Bogers 
with  keeping  Intoxicating  liquors  in  his  com- 
mittee room  while  a  member  of  the  state 
senate,  and  drinking  to  excess,  and  with 
having  been  dmnk  at  the  Ohesterfleid  Hotel 
In  Topeka.  Kowhere  Is  there  a  charge 
which,  by  the  most  liberal  conatmctlon,  ac- 
cuses him  of  being  drunk  when  he  was  In 
Utctt  or  ought  to  have  been,  attending  to  any 
duty  as  regent  of  the  unlverBlty;  nor  Is  it 
claimed  that  there  was  any  proof  of  that 
kind.  On  the  contrary,  it  la  alleged  In  bis 
behalf,  and  not  denied,  that  the  proof  was 
full  and  uncontradicted,  showing  that  he 
was  always  a  most  efficient  member  of  the 
board,  and  was  never  at  any  time  Intoxi- 
cated while  attrading  to  his  dntlee.  The 
findings  on  which  the  action  of  the  governor 
were  based  are  signed  only  by  those  mem- 
bers of  the  committee  opposed  to  him  po- 
litically, and  even  their  finding  utterly  falls 
to  convict  him  of  drunkenness  at  any  time, 
or  in  any  place.  The  utmost  reach  is  that 
lie  "is,  and  has  t>een  since  the  commence- 
ment of  his  term  of  office  as  a  member  of 
the  board  of  reg^ts  of  the  University  of 
Kansas,  addicted  to  the  excessive  use  of  In- 
toxicating liquors."  This  is  not  a  finding 
either  that  he  is  guilty  of  habitual  dmnken- 
ness  or  that  he  was  ever  drunk  at  all.  Peo- 
ple differ  very  greatly  in  their  Judgment  as 
to  what  Is  excessive  use  of  alcoholic  stimu- 
lants. Some  regard  the  least  use  as  excess- 
ive. Others  regard  stimulants  as  having 
a  proper  place  In  materia  medlca,  and  to  be 
taken  only  as  poisonous  drugs  and  powerful 
medicines  are  to  be  used.  From  these  views 
others  are  entertained,  varying  all  the  way 
to  those  requiring  a  dram  of  whisky  with 
each  meal  and  an  occasional  one  between- 
tlmes.  To  leave  to  a  legislative  committee 
tlie  task  of  determining  Jnat  where  the  Uue 
of  excessive  use  Is  to  be  drawn  short  of 
dmnkennesB  would  be  basardous  indeed 


where  i>olltlcaI  adversaries  are  to  be  placed 
on  Mai  before  them.  Bnt  the  statute  In 
this  case  has  not  authorized  the  trial  of  any 
such  question  by  any  such  committee,  either 
In  direct  terms  or  by  any  necessary  Implica- 
tion. 

The  following  observations  of  that  emi- 
nent lawyer,  the  late  Judge  Solon  O.  Tbach- 
er.  In  his  very  able  brief  In  ttils  case  upon 
this  point,  seem  to  me  eminent^  sound  and 
Just:  "Where  shall  we  draw  the  line  If 
anything  an  Irresponsible,  fugitive  commit- 
tee chooses  to  call  'excessive  use'  Is  to  Justi- 
fy an  (Acer's  removal  from  office?  We 
must  needs  come  back  to  the  plain  letter  of 
the  statute,  and  soy  the  law  deals  alone 
with  what  a  man  does  In  the  line  of  his 
official  dnty.  If  that  conduct  Is  *cormpt. 
venal.  Inefficient,  Immoral,  or  neglectful.* 
and  the  charges  cover  specIflcaUy  the  acts 
constituting  official  misconduct,  and  on  such 
charges  he  Is  found  gnllty,  then,  and  not 
until  then,  Is  be  subject  to  removal.  If  any 
other  standard  Is  set  np,  then  the  whim  of 
a  committee,  and  the  malice,  spite,  or  vagary 
of  a  private  prosecutor,  takes  the  [dace  of 
the  safeguards  thrown  around  a  man's  offi- 
cial position,  his  good  name,  and  peace  of 
nilnd,  by  both  statute  and  delHnrate  Judicial 
decrees.  There  la  no  finding  that  Senator 
Rogers  was  ever  intoxicated  since  he  be- 
came a  regent,  or  that  he  uses  liquor  while 
discharging  bis  official  duties." 


(M  Kan.  31) 

STATE  V.  EARNEST. 

(Supreme  Court  of  Kansas.    Not.  9,  1895.) 
HoMiriDE  —  Malice— I S9TRUCTI0N8— Opinion  Ev- 

IDBNCE— ADJOURNMBST  OF  COUBT. 

1.  On  the  trial  of  a  peraon  charsed  with 
murder  the  jary  ought  not  to  be  instructed  that, 
the  killioK  with  i  deadly  weRtion  being  admitted, 
the  presumption  therefore  is  that  such  killiuR  was 
done  with  uialic.;,  and  that  this  presumption 
stands  until  it  is  rebutted  by  evidence.  It  would 
be  better  to  instruct  them  that  malice  may  be 
inferred  from  the  fact  of  Itiiling  with  a  deadly 
weapon,  and  that  they  should  consider  this  dr- 
riimstance  in  connection  with  all  the  other  evi- 
dence in  the  case  for  the  purpose  of  determining 
whether  the  act  was  malicious  or  not. 

2.  On  the  trial  of  a  charge  of  murder,  where 
the  defendant  admitted  that  he  shot  and  killed 
the  deceased  with  a  pistol,  but  claimed  that  he 
acted  in  BPlf-defen^e,  and  the  testlmonj;  of  the 
state  tended  to  show  that  he  shot  and  kilted  the 
dtioeased  while  he  was  quietly  sitting  in  a  chair, 
bocnnse  the  deceased  had  accused  him  of  being 
connected  with  catile  stealing,  where  the  jury  is 
fully  and  correctly  instructed  with  reference  to 
what  constitutes  murder  in  the  first  and  second 
depreea.  and  the  various  degrees  of  manslaughter, 
and  alHo  in  reference  to  the  right  of  the  accused 
to  defend  himself,  and  where  the  jury  are  clearly 
and  pointedly  instructed  that  the  defendant  is 
presumed  innocent  of  crime  and  of  every  element 
of  criminality,  and  that  the  bnrden  rests  nn  the 
state  to  prove  beyond  a  reasonable  doubt  every 
ingr^Hlient  of  the  offense  eliargml,  the  judgment 
will  not  be  reversed  because  the  court  charged 
that:  "The  killing  with  a  deadly  weapon  is  ad- 
mitted by  tlie  defendant  liie  preanmptiou 
therefore  Is  that  inch  killing  was  done  with  ual- 
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ice.  This  preiamption  stands  nntU  rebutted  by 
evidence  Bfaowinir  that  the  killing  either  resuit- 
ed  by  passim  produced  by  sntficieDt  provocation, 
or  by  evidence  that  the  killing  took  place  under 
such  circumstances  that  excused  the  defendant 
In  taking  tlie  life  of  the  deceased" ;  it  beinx  clear 
under  the  testimooy  in  this  cnse  that  vae  act 
was  willful  mnrder  if  the  defendant's  testimony 
that  he  was  assaulted  by  the  deceased  was  un- 
true.   Johnston,  J.,  dissenting. 

3.  The  opinions  of  witnesses  are  in  general 
admissible  only  es  to  matters  concerning  which 
they  have  sapwior  knowledge  and  ability  to 
Judge,  bat  the  expression  of  an  opinion  by  a 
physician,  on  the  witness  stand,  as  to  a  matter 
cx>nceminx  which  he  was  not  interrogated,  fur- 
nishes no  ground  of  error,  where  no  motion  la 
made  to  strike  it  oat, 

4.  A  witness  and  the  defendant  having  had 
a  eouTersatfon  with  reference  to  the  acts,  state- 
ments, and  conduct  of  a  third  person,  whose 
name  was  not  mentioned  during  the  conversa- 
tion, after  detailing  the  conversation  and  so  much 
of  the  matters  referred  to  in  the  conversation  as 
tend  to  identify  the  person  referred  to,  may  name 
the  person  he  referred  to  in  that  conversation.  It 
is  then  for  the  jury  to  determine  from  all  the  evi- 
dence whether  the  defendant  also  referred  to  und 
understood  the  witness  as  intending  the  same 
person.    Johnston,  J.,  dissenting. 

5.  The  mere  fact  that  a  judge  pro  tcm.  at- 
tempts to  adjourn  court  to  a  future  day,  before 
he  has  taken  the  oath  of  office,  does  not  vitiate 
an  order  made  after  he  has  been  diOy  sworn, 
shortly  afterwords,  and  on  the  sniiie  day,  ad- 
ioaming  court  to  the  same  time  as  first  directed. 

(SyUabos  by  the  Court.) 

Appeal  from  district  court,  Clark  county; 
Francis  C  Price,  Judge. 

Frank  J.  Earnest  was  coDvlcted  of  mur* 
der,  and  appeals.  AfUrmed. 

H.  J.  Bone,  Ben  E.  Page,  and  Wa{r$reuer, 
Horton  &  Orr,  for  appellant  F.  B.  Dawes, 
Atty.  Gen.,  and  3.  M.  Urasham,  for  the  State. 

ALI/EN,  J.  The  defendant  was  charged 
with  and  oonvlcted  of  the  premeditated  mur- 
der of  Sidney  J.  Jackman,  in  Clark  county, 
on  the  2Uth  of  January,  1895.  He  testified 
In  bis  own  behalf,  and  was  examined  and 
cross-examined  at  great  length.  His  state- 
ment of  the  circumstances  Immediately  con- 
nected with  the  tragedy  Is  In  substance  as 
follows:  That  he  came  up  town  In  Ashlnud, 
where  both  he  and  the  deceased  resided, 
about  10  o'clock  In  the  morning.  That  he 
saw  the  deceased  In  front  of  the  butcher 
shop  which  he  had  formerly  owned,  and 
which  was  then  occupied  by  Charles  Foster, 
and  tlmt  Jackman  spoke  to  him,  saying  that 
"Lyons  and  the  other  fellows  are  going  to 
be  In  this  evening";  that  Lyons  was  a  cat- 
tle Insiiector  of  the  Texas  Anoclatlon;  that 
they  were  going  to  try  to  take  a  steer  awny 
from  him,  and  that  he  would  not  give  him 
up,— would  kill  them  first.  That  they  went 
Into  the  butcher  shop,  and  drank  sonic  whis- 
ky from  a  Imttle  Jackman  had  in  his  pocket 
There  were  two  rooms  to  the  butcher  sliop, 
—the  front  room,  in  which  meat  was  kept, 
and  a  small  back  room,  In  which  there  was 
a  stove  with  a  fire  In  it,  usetl  as  a  kind  of 
Innilng  room.  In  the  southwest  comer  there 
was  a  writing  desk,  and  north  of  It  a  trunk. 


Some  other  parties  came  In  while  tbey  were 
In  this  small  back  room,  Including  Tom  Jack- 
man,  a  brother  of  the  deceased,  who  also 
produced  a  fonr-ounce  trattle  of  whisky, 
which  they  drank.  AH  the  others  then  went 
ont  except  the  defendant,  the  deceased,  and 
Foster.  Jackman  proposed  that  they  should 
all  chip  in  and  get  some  more  whisky. 
Jackman  gave  10  cents,  and  the  defendant  a 
quarter,  to  Foster,  to  buy  whisky.  When 
Foster  went  out  to  get  the  whisky,  Jackman 
was  sitting  on  the  west  side  of  the  stove, 
and  a  little  to  the  south  of  It  The  defend- 
ant was  sitting  on  the  north  side  of  the 
room.  The  defendant  states:  "When  Mr. 
Foster  went  through  the  middle  door,  he 
shut  the  door,  and  I  heard  the  money  draw- 
er. Sid  said,  *Wbo  is  that?*  and  I  raised  up 
off  my  seat,  and  looked  through  the  window 
in  the  door,  Q.  There  is  a  window  In  the 
door  between  the  back  room  and  ftront  room? 
A.  Yes;  a  little  one.  Q.  Just  one  pane  of 
glass?  A.  Yea,  sir,  I  told  him  It  was  Foo- 
ter. •  *  *  Turned  around  to  the  wAtae 
bucket  that  sat  on  the  counter  next  to  the 
east  side  of  the  back  room,  and  took  a 
dHnk.  Q.  What  then?  A.  1  turned  back  to 
the  stove.  Q.  How?  A.  Turned  around  and 
went  back  of  the  stove.  Q.  Facing  Itf  A. 
Yes,  sir.  Q.  How  near  were  yon  to  the 
stove?  A.  I  walked  up  and  Just  put  my 
foot  up  on  the  2x4,  as  it  Is  around  the  stove. 
Q.  Which  foot?  Do  you  remember?  A.  My 
right  foot.  Q.  Where  was  Sid  at  that  time? 
A.  He  was  sitting  across  at  the  southwest 
side  of  the  room.  Q.  What,  if  anything,  did 
you  say  at  that  tImeV  A.  I  said:  'Sid,  you 
are  trying  to  break  up  my  family,  and  you 
said  that  If  I  Interfered  that  you  would 
kill  me.  Now  what  are  you  going  to  do 
about  itr  Q.  What,  if  anything,  did  he  say? 
A.  He  rlz  this  way  (indicating  with  his 
hand),  and  said:  'God  damn  you!  I  will 
kill  you.'  And  I  Jerked  the  pistol  out  of 
my  pocket  and  shot,  and  he  Jerked  bock  this 
way  as  I  shot,  and  feU.  Looked  to  me  as 
though  he  hit  the  chair  and  went  over  this 
way  against  the  trunk,  and  kind  of  doubled 
back  and  was  In  the  comer.  Q.  Doubled 
back  between  the  trunk  and  stove?  A.  Yes. 
sir.  Q.  I  will  afik  you  whetbw  or  not  he 
struck  the  chair  in  falling?  A.  I  think  he 
did.  That  Is  the  way  It  looked  to  me.  Q. 
You  saw  when  he  rose.  What,  if  anything, 
did  he  have  in  his  hand?  A.  It  looked  like 
a  knife  when  I  saw  It,  after  his  hand  got 
up.  •  •  •  Q.  How  did  you  happen  to 
shoot  the  second  shot?  A.  Becausel  thought 
be  was  getting  his  gUn.  mien  when  he 
jerked  his  hand  down— just  as  he  threw  hhi 
hand  down-— I  shot  again."  The  defmdant 
then  went  out  through  the  trout  room  of 
the  irateher  shop  to  the  street.  Foster  teati- 
flcs:  Tbat  having  heard  the  ahote  he  came 
back,  and  met  the  defendant  Just  Inside  the 
outside  door  of  the  shop.  That  the  defend- 
ant then  said  to  him:  "Don't  go  in.  I  had 
to  do  It   I  was  too  quick  for  him,  or  he 
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would  have  gat  me."  That  when  lie  left  the 
back  room  Jackman  was  eltttnr;  on  a  com- 
mon stool  chair,  southwest  of  the  store,  his 
left  foot  on  the  Iron  ash  box  forming  the 
lower  part  of  the  stove,  with  his  rifrht  foot 
crossed  over  it,  leaning  back.  That  he  had 
a  pair  of  pants  lying  across  his  lap,  rolled 
up  Id  a  roll;  was  wlilttllng  a  stick  with  a 
Rmall  penknife.  That  when  he  came  In  he 
found  Jackman  lying  with  his  face  down, 
west  and  a  little  north  of  the  store,  bis  left 
hand  under  him,  the  pants  between  his  left 
arm  and  his  body,  his  right  hand  lying  at 
blR  side,  and  the  knife  on  the  floor,  near  by. 
Ttiat  his  left  foot  was  still  on  the  box  part 
of  the  Btov^  a  little  further  to  the  north, 
and  his  right  foot  was  thrown  over  to  the 
north  side  of  the  store.  Two  ball  holes 
were  foxmd  In  the  body,  one  to  the  right  and 
the  other  to  the  left  of  the  breastbone,  and 
two  spots  were  found  on  the  back,  appar- 
ently caused  by  buUets.  The  spots  on  the 
back  were  about  ttve  or  six  Inchea  lower 
than  the  ball  holes  in  the  breast.  The  doc- 
tors testlfled  that  the  ball  must  hare  passed 
through  the  heart,  and  that  death  was  In- 
stantaneous. The  theory  of  the  prosecution 
was  that  Jackman  had  been  glrlug  informa- 
tion to  the  snerllf  of  cattle-ateallng  opera- 
tions with  which  tbe  defendant  was  con- 
nected, and  that  the  def^dant  sought  this 
occasion  to  kill  him  and  get  blm  out  of  his 
way.  The  claim  of  tbe  defendant  was  that 
Jackman  was  Intimate  with  bis  wife,  and, 
when  the  subject  was  mentioned  by  Earnest, 
attacked  him  in  tbe  manner  detailed  by  the 
defendant  on  the  witness  stand,  and  that 
be  sbot  him  m  self-defense. 

The  principal  claim  of  error  Is  In  giving 
the  sixth  Instruction,  which  is  as  follows: 
"In  this  case  the  killing  with  a  deadly  weap- 
on is  admitted  by  tbe  defendant.  The  pre- 
snmptlon  therefore  Is  that  such  killing  was 
done  with  malice.  This  presumption  stands 
until  It  Is  rebutted  by  evidence  showing 
that  the  killing  either  resulted  by  passion 
produced  by  sufficient  provocation,  or  by 
eridence  that  the  killing  took  place  under 
such  circumstances  that  excused  the  defend- 
fint  In  taking  the  life  of  tbe  deceased." 
Many  authorities  are  cited  by  counsel  for 
the  state  supporting  the  Instruction  as  gir- 
en.  and  some  even  go  much  further.  The 
supreme  court  of  Massachusetts,  in  the  case 
of  Com.  T.  York,  9  Mete.  (Mass.)  93,  in  an 
elaborate  opinion,  affirmed  an  instructioa  as 
follows:  '*The  rule  of  law  Is,  when  tbe  fact 
of  killing  is  proved  to  have  been  committed 
by  the  defendant,  and  nothing  further  is 
shown,  the  presumption  of  law  is  that  It  la 
malicious  and  an  act  of  murder.  It  follows 
therefore  that  in  such  cases  the  proof  of 
matter  of  excuse  or  extenuation  lies  on  the 
accused,  and  this  may  appear  either  from 
evidence  adduced  by  tbe  prosecution  or  evi- 
dence offered  by  the  defendant."  The  su- 
preme court  of  Ohio,  in  the  case  of  Davis  v. 
SUte.  25  Ohio  St.  309,  Bald,  "The  cbarge  of 


the  court  that  malice  Is  to  be  Intended  from 
the  fact  of  killing,  and  that  circumstances 
of  Justification  or  extenuation  not  disclosed 
by  the  evidence  adduced  agalmit  blm  are  to 
be  made  out  by  the  accused.  Is  In  our  opin- 
ion unquestionable,  and  the  well-settled  law 
of  sucb  caseB."  In  2  BIsh.  Or.  Law,  S  CSO, 
it  is  said,  "As  general  doctrlne.—subject, 
we  shall  see,  to  some  qualifications,— tbe 
malice  of  murder  is  conclusively  inferred 
from  the  unlawful  use  of  a  deadly  weapon, 
resulting  In  death."  In  the  case  of  State  v. 
Mabn,  25  Kan.  l&i,  It  was  held  not  error  to 
refuse  the  following  Instruction:  "The  Jury 
are  further  instructed  that  the  fact  alone, 
by  itself,  that  the  deceased  was  killed  by 
defendant,  la  not  suUiclent  to  establish  a 
malicloufl  intent."  It  was  said  in  the  opin- 
ion: "In  many  cases  the  above  instruction 
would  be  good  law,  but  In  the  present  case 
It  would  be  misleading  and  erroneous.  In 
the  present  case  the  fact  of  killing  was  not 
tbe  only  fact  that  tended  to  show  a  mali- 
cious Intent  on  the  part  of  tbe  defendant." 
Notwithstanding  the  numerous  authorities 
affirming  the  proposition  of  law  contained 
In  the  Instruction  given  in  this  case,  we 
think  it  Bubject  to  criticism,  and  that  tbe 
jury  should  never  be  told  that  malice  or  any 
other  element  of  crime  is  presumed  from 
any  one  fact  or  partial  group  of  facta  in  tbe 
case.  Nor  should  they  be  told  that  a  pre- 
sumption arising  from  one  act  stands  until 
rebutted  by  evidence.  A  criminal  case  Is 
not  to  be  severed  Into  parts  by  the  court,  so 
that  tbe  prosecution,  having  established  by 
evidence  certain  factB,  is  relieved  from  tbe 
burden  of  showing  other  essential  elements 
of  criminality.  Tbe  true  rule,  as  heretofore 
established  by  this  court  In  cases  like  tbe 
one  under  consideration,  Is  that  the  burden 
of  proving  the  guilt  of  the  defendant  and 
every  element  of  crime  rests  on  tbe  state 
throughout  every  stage  of  the  trial,  and  that 
all  the  evidence  introduced  on  both  sides  Is 
to  be  considered  by  the  Jury  In  arriving  at 
a  verdict  of  guilty  or  not  guilty.  The  pre- 
sumption of  malice  arising  from  tbe  use  of 
a  deadly  weapon  with  deadly  effect  is  not 
properly  to  be  deduced  by  the  court  as  a 
matter  of  law,  but  Is  to  he  Inferred  by  the 
jury  as  a  matter  of  fact,  because  the  secret 
purposes  of  the  mind  cau  only  be  made 
manifest  through  external  acts  and  expres- 
sions. As  the  conduct  of  a  sane  person  Is 
directed  by  the  will,  he  Is  presumed  to  act 
intelligently,  and  to  intend  that  those  re- 
sults shall  follow  each  act  that  are  kuown 
by  everybody  to  be  the  natural  and  inevit- 
able effects  of  sucb  acts.  In  a  prosecution 
for  homicide  a  case  can  scarcely  be  con- 
ceived In  which  the  only  proof  bearing  on 
the  motive  of  the  accused  is  of  the  bare  fact 
that  be  committed  the  homicide  with  a  dead- 
ly weapon.  In  the  nature  of  things  there 
must  be  other  facts  and  circumstances  In- 
dicative of  bis  purpose.  Instead  of  directing 
tbe  Jury  tbat  a  presumption  arises  merely 
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from  one  or  more  facts  proven,  and  thereby 
conveying  to  their  minds  the  Impression  that 
tbey  may  cease  to  inquire  further  and  as- 
sume malice  as  proven,  It  would  be  better  to 
instruct  them  that  they  may  infer  malice 
from  an  Intentional  Icilling  with  a  deadly 
weapon,  but  that  this,  like  every  other  ele- 
ment of  crime,  is  to  be  determined  from  all 
the  evidence  in  the  case.  But  while  we  do 
not  approve  of  this  Instruction,  and  think  It 
subject  to  just  criticism,  It  does  not  follow 
of  necessity  that  the  judfiment  should  be 
reversed  on  account  of  It.  As  was  well  said 
by  the  supreme  court  of  Indiana  in  the  case 
of  Boyle  v.  State,  105  Ind.  401),  5  N.  E.  203, 
•■Instructions  are  not  to  be  disposed  of  by  a 
process  of  dissection,  but  are  to  be  taken  as 
a  whole."  It  cannot  be  claimed  in  this  case 
that  the  jury  were  left  with  the  Impression 
that  there  was  a  presumption  of  t^tUt  rest- 
ing on  the  defendant  throughout  the  case 
because  of  the  conceded  facts,  and  that  it 
was  Incumbent  on  him  to  prove  his  inno- 
cence. By  the  nineteenth  instruction  the 
Jury  were  told  that  the  defendant  was  pre- 
sumed Innocent  of  the  charge,  and  that  this 
presumption  should  continue  in  his  favor 
until  every  ingredient  necessary  to  consti- 
tute the  offense  was  proved  beyond  reason- 
able doubt.  And  by  the  twentieth  instruc- 
tion they  were  further  told  that  the  burden 
of  proof  rested  on  the  state  to  establish 
every  iii^rrefllent  of  ttie  offense,  and  that  so 
long  as  a  reasonable  doubt  of  bis  guilt  re- 
mained he  must  be  acquitted;  that  doubt  as 
to  two  or  more  degrees  of  an  offense  must 
l>e  resolved  in  favor  of  the  lower  degree. 
They  were  fully  Instructed  with  reference 
to  murder  in  the  second  rfesree.  the  various 
degrees  of  manslaughter,  and  justifiable 
homicide.  They  were  fully  Informed  of  the 
defendant's  right  to  defend  himself  If  he 
were  attacked  by  the  deceased  as  claimed 
by  Iilni.  The  law  of  Belf-<lefen8e  was  given 
In  terms  aa  favorable  to  the  defendant  as  it 
has  ever  been  declared  by  any  court  within 
our  knowledge.  There  is  nothing  in  the  evi- 
dence calculateil  to  raise  a  doubt  that  the 
killing  was  done  with  malice  and  was  pre- 
meditated, unless  it  was  done  in  self-de- 
fense. The  testimony  disclosed  no  middle 
ground  ou  which  the  jury  could  fairly  base 
a  verdict  finding  the  defendant  guilty  of  any 
offense  less  than  murder.  Tlie  defense  rest- 
ed almost  entirely  on  the  testimony  of  the 
defendant  himself,  and  of  other  witnesses 
to  his  previous  peaceable  disposition.  On 
the  part  of  the  state  many  circumstances 
were  shown  tending  strongly  to  prove  that 
the  defendant  shot  Jackman  while  he  was 
sitting  In  his  chair,  and  that  his  claim  that 
Juckiuan  rose  up  and  assaulted  him  was 
a  bare  fabrication,  invented  for  the  purpose 
of  shielding  himself  from  the  punishment 
due  his  crime.  Among  the  strongest  circum- 
ftances  may  be  mentioned  the  position  of 
the  iKHly,  with  the  left  foot  still  on  the  base 
of  the  stove,  and  the  other  parts  In  the  posi- 


tion In  which  they  would  naturally  have 
been  found  if  he  had  been  shot  while  sitting 
In  his  chair,  and  had  fallen  over  dead.  The 
pants  which  had  been  lying  across  his  lap 
were  between  his  body  and  his  arm.  If  he 
had  risen  up  from  his  chair  to  attack  the 
defendant  with  his  knife,  it  would  seem  al- 
together probable  that  they  would  have  been 
thrown  aside  or  dropped  at  his  feet.  If  he 
was  sitting  In  his  chair  when  shot,  the  fact 
that  the  bullets  ranged  downward  is  ac- 
counted for,  while  if  be  were  standing  up 
with  his  arm  raised  to  strike  with  a  knife, 
being  a  tall  man,  it  would  seem  probable 
that  the  balls  would  go  straight  into  his 
breast.  Other  f^lrcnmstaiices  not  necessary 
to  here  mention  tended  to  support  the  theory 
of  the  state.  We  are  unable  to  perceive 
bow  the  defendant  could  hare  been  prctJu- 
diced  by  the  instruction  complained  of. 

2.  Objections  were  made  to  questions  ask- 
ed Dr.  Workman,  calling  for  an  opinion  as 
to  whether  Jackman's  body  when  fonnd  was 
in  the  position  It  naturally  would  have  been 
in  It  he  bad  ndled  out  of  his  chair  when 
shot  Conceding  that  this  was  not  a  proper 
subject  for  a  medical  expert  to  express  bis 
opinion  upon,  the  answer  Is  so  Indefinite 
tliat  it  could  not  have  had  any  appreciable 
weight  with  the  jury:  '"Hiere  would  be  no 
reason  why  he  should  roll  to  one  po6ltl<m 
more  than  another,  by  the  posltloo  he  was 
sitting  In.  I  do  think,  though,  from  the  po- 
sition of  the  foot  on  the  fender,  that  ft  is 
not  at  all  likely  that  be  could  have  fallen 
from  a  standing  position."  The  last  part 
of  the  answer  was  Inadmissible,  but  It  was 
hardly  responsive  to  the  question,  and  no 
motion  was  made  to  strike  It  out.  Com^alnt 
Is  also  made  with  reference  to  the  evidence 
of  the  sheriff,  Itavenscraft  as  to  a  conver- 
sation bad  between  himself,  the  defendant, 
and  his  partner,  Mnrphy,  a  short  time  before 
Jackman  was  killed.  This  CMiveraatlon  re- 
lated to  charges  of  cattleHiteallng  that  had 
been  made  against  the  defendant  and  fais 
partner.  In  this  conversation  a  person 
whose  name  was  not  mentioned  was  referred 
to  as  having  given  Information  to  the  sher- 
iff. Various  references  were  made  to  this 
third  person,  and  the  sheriff  stated  that  it 
seemed  to  be  understood  by  ail  of  them  who 
was  meant,  though  his  name  vras  never  men- 
tioned. The  sheriff  was  then  asked  whom  he 
referred  to  as  the  person  who  had  given  htm 
information,  and  who  had  interfered  with 
a  sale  of  cattle  by  the  defendant  and  his 
partner.  This  was  objected  to  as  being  In- 
competent The  objection  being  overruled, 
the  wittwss  answered,  "Sidney  Jackman." 
Objection  was  made  also  to  the  whole  snb- 
Jcct-matter  of  this  testimony,  as  being  ir- 
rvle^'aDt  to  the  Issue.  We  think  it  w«s  emn- 
jtetent  for  the  state.  In  order  to  show  a  mo- 
tive for  the  defendant  to  kill  Jackman,  to 
prove  that  Jackman  liad  been  charging  tlie 
defentlnnt  with  a  crime;  bad  been  saving 
Information  to  the  sheriff,  and  othwwlse  in- 
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ierffrrin^  !n  the  defendant's  affairs.  And 
where  In  a  conversation  a  tblrd  party  ie  re- 
ferred to  whose  name  Is  not  given,  as  In  this 
case,  after  showing  the  facts  and  circum- 
stances which  tend  to  point  out  the  third 
person  referred  to,  it  is  proper  for  the  wit- 
ness to  name  the  person  he  referred  to.  In 
doing  so  he  does  not  give  an  opinion,  but 
states  a  ^ct  within  hia  own  knowledge.  In 
this  case  both  the  defendant  and  his  part- 
ner, Murphy,  testified  with  reference  to  this 
conTersatlon,  and  that  they  did  not  refer  to 
Sidney  Jackman  at  all;  that  the  third  per- 
son they  meant  was  Thomas  Jackman.  If 
the  jury  belleTed  either  that  Thomas  Jack- 
man  was  the  person  referred  to,  or  that 
there  was  a  misunderstanding,— the  sheriff  re- 
ferring to  one  and  the  defendant  and  his 
partner  to  another,— then,  of  coorse,  the  evi- 
dence would  be  without  force  against  the  de- 
fendant; but  it  was  for  the  Jury  to  say,  from 
all  the  evidence,  who  was  In  fact  referred 
to,  and  whether  or  not  the  parties  did  fair- 
ly understand  each  other.  No  error  was 
committed  In  the  admlssioo  of  this  evidence. 

3.  There  is  no  force  in  the  claim  tliat  the 
court  lost  jurisdiction  because  the  judge  pro 
tem.,  who  was  elected  on  the  4th  of  June, 
in  the  absence  of  the  district  judge,  attempt- 
ed to  adjourn  court  before  taking  the  oath  (tf 
oflBc&  It  appears  that  his  attention  was 
soon  called  to  the  omlssltHi;  that  he  there- 
upon duly  took  and  subscribed  the  oath  of 
office,  and  made  a  proper  order  adjourning 
the  term  to  the  same  day  and  hour  as  first 
announced.  Whether  the  first  adjournment 
was  valid  or  invalid,  the  second  was  un- 
questionably valid,  and  the  term  was  prop- 
erly held  at  the  time  to  which  the  adjourn- 
ment was  made.  This  case  is  not  at  all 
similar  to  that  of  In  re  Tcrrill,  52  Kan.  29, 
34  Pac.  457. 

4.  A  motion  for  a  new  trial  was  made, 
and  numerous  affldavlts  and  the  oral  testi- 
mony of  several  witnesses  were  Introduced 
In  support  thereof.  The  only  newly-discov- 
ered evidence  which  appears  to  be  important, 
disclosed  by  the  testimony,  is  mere  hearsay. 
Jacob  Halndel  states  what  he  beard  L.  J. 
Wood  say,— that  Jackman  had  made  a  cer- 
tain threat  against  EJamest.  Wood's  affida- 
vit was  not  presented.  S.  H.  Lackey  testi- 
fied as  to  what  one  Frank  Dudley  had  told 
him  he  knew  about  the  matter.  This  was 
the  baldest  kind  of  hearsay,  and  altogether 
inadmissible  for  any  purpose.  No  good  rea- 
son is  shown  why  W.  G.  Curtis,  who  helped 
take  care  of  the  body  of  Jackman,  could  not 
have  been  called  as  a  witness  at  the  trlai 
The  affidavits  with  reference  to  what  Jurors 
said  as  to  the  basis  of  their  verdict  were 
Inadmissible  for  the  purpose  of  Impeaching 
the  verdict.  The  showing  was  wholly  In- 
sufficient to  warrant  the  granting  of  a  new 
trial.  We  find  nothing  In  the  record  war- 
ranting an  Interference  by  this  conrt  with 
the  Judgment  that  was  rendered.  It  Is  there- 
fbre  affirmed. 


MARTIN,  J.,  concurs.  JOHNSTON,  J., 
dlBsents  as  to  the  law  declared  in  the  second 
and  fourth  proposiUous  of  the  syllabua  and 
the  corre^nding  pwtluia  of  the  opinion. 


(55  Kan.  760) 

STATE  V.  BROWN. 
(Suoreme  Court  of  Kansas.    Nov.  9,  IStffi.) 
Rafb— Cbabtitt  of  Puosbcctrix— OoiTTiNDAaca 

—  DKP081TIOK8. 

1.  Upon  a  charge  of  rape,  testimony  that  the 
general  r^utation>  of  the  proBecutrix  for  chastity 
is  not  good  is  competent,  but  testimony  of  specific 
acts  of  unchastity  Is  not  competent  to  prove  her 
probable  consent  to  sexual  intercourse  with  the 
defendant. 

2.  On  Jane  8th,  under  a  stipulation  made  be- 
tween the  attorneys  for  the  state  and  for  the 
defendant,  the  depositions  of  nine  witnesses  were 
taken  in  Oklahoma  City  la  behalf  of  the  defend- 
ant; and,  for  the  convenience  of  both  parties, 
it  was  agreed  that  the  depositions  should  dc  tak- 
en in  Bborthand,  and,  after  being  transcTibed  by 
the  stenographer,  they  should  be  signed  by  the 
witnesBes  before  the  notary  public,  and  forward- 
ed to  Kansas.  On  June  llth  court  convened, 
and  the  caie  in  which  they  were  taken  was  call- 
ed for  trial.  The  dcpositioQS  had  not  been  re- 
ceived, and  the  defendant  objected  to  proceeding 
to  trial  until  they  were  received.  A  telegram 
was  received  that  the  depositions  had  been  for- 
warded, and  the  court,  in  expectation  that  they 
would  arrive  in  time  to  he  used  on  the  trial, 
overruled  the  protest,  and  proceeded  with  the 
trial  of  the  cause.  They  were  received  before 
the  testimuii;  of  the  state  had  been  closed,  but 
afterwards  the  court,  upon  motion  of  the  state, 
suppressed  the  depositions,  because  they  did 
not  appear  to  he  correctly  transcribed  by  the 
stenographer.  The  defendant  asked  leave  to 
prepare  and  present  a  statement  setting  forth 
what  the  testimony  of  the  witnesses  actually 
was.  In  order  that  the  state  might  admit  the  same 
to  be  their  testimony,  and,  in  the  event  that  the 
state  would  not  consent  that  such  statement 
should  be  read  as  the  testimony  of  the  witnesses, 
that  the  case  should  be  postponed  a  snfficient 
leocth  of  tluM  to  have  the  depoutlons  returned 
to  the  notary,  and  ijrojjerly  transcribed  or  re- 
taken. This  application  was  denied,  aa  was  al- 
so one  for  leave  to  file  an  affidavit  setting  forth 
what  dilisence  had  l>een  used  In  the  taking  of 
the  depositicns,  the  materiality  and  truth  of  the 
testimony,  and  that  their  testimony  could  be 
and  would  be  procured  and  produced  If  a  con- 
tinuance of  the  cause  was  allowed.  Beld  that, 
the  testimony  being  competent  and  important 
for  the  defendant,  the  refusal  of  any  opportuni^ 
to  obtain  or  use  the  same  was,  under  toe  circum- 
stances, prejndicial  error. 

3.  It  cannot  be  said,  as  a  matter  of  law,  that 
a  woman  who  openly  and  fiagrantly  solicits  sex- 
ual interoourae  with  quite  a  numtwr  of  men  dur- 
ing her  stay  in  a  small  town  cannot  acquire  a 
general  reputation  for  unchastity  in  that  com- 
munitv  within  a  neriod  of  24  hours. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Pord  county;  A. 
J.  Abbott,  Judge. 

Newman  Brown  was  convicted  on  an  indict- 
ment for  rape,  and  a)n>eal8.  Reveraed. 

H.  J.  Bone,  for  appellant.  F.  B.  Dawes, 
Atty.  Gen.,  J.  M.  Kirkpatrlck,  and  Ed.  H. 
Madison,  for  the  State. 

JOHNSTON,  J.  Newman  Brown  was  con- 
Ticted  upon  a  charge  of  rape,  and  aaitenced 
to  confinement  at  bard  labor  Jn  the  penlten- 
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tiary  for  a  term  of  15  years.  The  offense  was 
alleged  to  hare  been  committed  at  Dodge 
City,  upon  the  person  of  Sophronla  M.  Lew- 
ellen,  who,  with  her  husband,  was  traTellng 
through  the  state  from  Colorado  to  Oklahoma. 
She  stated  that,  on  the  evening  of  her  ar- 
rival at  Dodge  City,  she  met  the  defendant, 
who  compelled  her  and  her  husband  to  ac- 
company him  to  a  room  In  another  part  of 
the  city;  and  that,  after  driving  her  husband 
out  of  the  room,  the  defendant  comp^ed  her 
to  submit  to  blB  embraces.  Upon  the  trial  the 
defendant  admitted  that  he  had  sexual  in- 
tercourse with  Mrs.  Lewellen,  but  contended 
that  It  was  with  her  consent  and  at  her  so- 
licitation. He  claims  that  the  room  to  which 
they  went  was  on  one  of  the  principal  streets, 
and  within  two  or  three  blocks  of  the  busi- 
ness center  of  the  city;  and  also  that,  In  go- 
ing to  the  same.  In  the  early  part  of  the  even- 
ing, they  passed  the  principal  business  houses 
of  Dodge  City.  It  appeared  at  the  trial  that 
she  went  to  Oklahoma  In  1SS9,  and  resided 
at  several  places  In  that  territory  until  June 
28,  1894,  when  she  was  married  to  Austin 
Lewellen,  at  Kingfisher.  After  her  marriage, 
they  went.  In  a  wagon,  first  to  Hennessey, 
from  there  to  the  Ghicbisaw  Nation,  thence 
to  Furcell,  and  from  Pureell  they  started 
across  the  country  for  Denvo*,  In  their  wagon, 
camping  at  various  places  between  those 
points.  They  arrived  in  Denver  about  the  Ist 
of  Normber,  where  they  remained  for  a  few 
weeks,  when  th^  concluded  to  return  to 
OklahonuL  Having  lost  their  team,  they 
walked  to  Pueblo,  and  caught  rides  on  freight 
trains  from  that  place  to  Dodge  City,  where 
they  arrived  on  the  evening  of  January  17, 
1805. 

The  conviction  rests  largely  upon  the  testi- 
mony of  Mrs.  Lewellen,  and  the  defendant 
endeavored  to  show  that  her  general  reputa- 
tion for  chastity  during  the  four  or  five  years 
she  lived  in  Oklahoma  was  bad,  and  also  that 
her  general  reputation  for  truth  and  veracity 
was  bad.  To  that  end,  depositions  were  tak- 
en In  Oklahoma  on  Jane  8,  180S,  which  was 
during  the  week  preceding  the  be^nning  of 
the  term  when  the  case  was  assigned  for  trial 
The  depositions  were  taken  In  pursuance  of  a 
Btlpnlatlon  made  by  the  attorneys  for  the  state 
and  for  the  defendant,  waiving  the  issuance 
of  a  commission  and  all  objection  to  tiie 
official  character  of  the  officer  taking  the 
same.  On  June  8,  1895,  counsel  for  the  state 
and  defendant  being  present  In  Oklahoma 
City,  it  was  agreed  that  the  d^Msttlons  should 
be  taken  in  shorthand,  and,  after  being  tran- 
scribed by  the  stHiographer,  they  should  be 
signed  before  the  notary  public  as  soon  as 
practicable,  and,  when  so  transcribed  and 
signed,  should  be  accepted  as  the  depositions 
of  the  witnesses  to  be  used  upon  the  trial. 
The  formality  of  the  statute  requiring  them  to 
lie  reduced  to  writing  In  the  presence  of  the 
witnesses  was  waived.  In  pursuance  of  this 
agreement,  the  depositions  of  nine  witnesses 
were  taken,  when  counsel  for  both  parties  re- 


turned to  Kansas,  after  leavIiQ?  directions  for 
the  completion  of  the  depositions  and  their 
transmission  to  the  clerk  of  the  district  court 
of  Ford  county,  Kan.  When  coort  ccoiTened. 
on  the  11th  day  of  Jnne.  18KS.  the  dcfnaitkiiis 
had  not  arrived;  and,  upon  the  request  of  the 
defendant,  the  caoae  was  poaaed  over  until 
tbe  ff^lowlng  day.  When  the  caae  was  called 
on  the  next  day,  the  depoaltlona  bad  not  been 
received,  and  tbe  defendant  protested  against 
proceeding  ta  trial  until  they  arrived;  but, 
a  tel^ram  having  been  received  that  ttw  defio- 
sltlons  had  been  forwarded,  the  oonrt,  in  ex- 
pectation that  tb^  woold  arrive  In  time  to 
be  used  on  the  trial,  ovemiled  the  prateat,  and 
proceeded  to  the  trial  of  the  cane.  They 
vrere  received  by  the  clerk  of  the  eoart  on  the 
14th  day  of  June,  and  before  the  teatln»iiy 
for  the  state  bad  been  comi^eted.  Afterwards 
the  court  euKircBBcd  the  depoaittona,  upon  the 
ground  that  they  did  not  a^ear  to  be  correct- 
ly transcribed  br  the  Btenogn4>har,  and  that, 
upon  the  fttce  of  the  depoattions,  ihey  did  not 
give  a  correct  statement  of  the  qneatlonB  pro- 
pounded to  or  the  answers  given  by  the  wit- 
nesses. The  defendant  ttien  naked  taave  to 
prepare  and  present  a  atataneut  aetting  torOi 
what  the  witnesses  whose  depoelttoaiB  had 
been  taken  actnaUy  teatifled  to^  In  order  that 
the  state  might  have  the  (^portunltr  to  admit 
the  same  as  the  depositlcma  of  the  wltnesaea; 
and,  in  the  event  that  the  state  refnaad  to  admit 
such  a  statement  to  be  the  teatlnunyot  the  wlt- 
neaaea,  the  defendant  mi|^t  then  have  a  con- 
tinuance of  the  cause  a  sufficient  length  of  time 
to  have  the  depositions  returned  to  tbe  notary, 
and  properly  transcribed  w  retaken.  This  re- 
quest was  ovnruled  by  the  court  The  def aid- 
ant then  moved  the  court  for  leave  to  file  an 
affidavit  setting  forth  what  diligence  had 
been  used  In  the  taking  of  tbe  deposltkms; 
that  the  testimony  of  the  witnesses  was  ma- 
terial; that  the  defendant  believed  tbe  same 
to  be  tme;  and,  furOier,  that,  if  there  vaa  a 
contlnufuice  of  the  cause,  their  testimony 
could  and  would  be  procured  and  produced. 
The  motlcm  was  denied,  and  tbe  defendant 
was  compelled  to  proceed  without  the  testi- 
mony of  these  wltnemes.  Under  the  circum- 
stances, the  denial  of  any  OK>otnnlty  to  ob- 
tain or  use  that  testimony  was  prejudicial  er- 
ror. The  testimony  was  competent  and  ma- 
terial, and  tbe  nature  of  the  case  waa  such 
that  It  was  about  all  tiie  conobonitlve  testi- 
mony which  could  be  procured  for  the  defend- 
ant It  tended  to  show  that  Mrs.  Lewellen 
had  been  an  nnchRste  woman,  and  the  In- 
mate of  a  bouse  of  111  fame;  that  her  gennal 
reputation  for  chastity  was  bad;  and,  further, 
that  hergeneral  reputatlim  tw  truth  and  vexao 
ity  was  not  good. 

A  question  Is  raised  as  to  tbe  diligence  a£  the 
defendant,  and  it  Is  said  that  he  might  have 
b^n  the  taking  of  the  depositions  at  an  earli- 
er date.  If  they  had  been  teken  and  tran- 
scribed in  the  usual  way,  they  probably  would 
liave  been  received  In  good  time;  but  to  ac- 
commodate the  state  and  the  defendant,  short- 
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hand  notes  of  tbe  testimony  w«e  taken,  and, 
br  a^reemoit;  were  to  be  written  out  at  tenstb, 
dcned.  and  then  forwarded  to  tbe  court  The 
cRora  in  tranecdUing,  If  ihej  were  at  all  ma- 
tttlai  did  not  arise  through  any  fault  of  the 
defendant  Nettber  the  state  nor  the  dtfend- 
ant  had  any  occasion  to  anthdpate  the  errors, 
and  mantfesOy  both  expected  that  the  depod- 
ttons  would  be  correctly  transcilbed  and  Cw- 
warded  In  good  time. 

It  is  argued  that  the  defendant  was  In  fault 
because  be  did  not  adc  for  a  continuance  be- 
fore the  trial  was  begun.  Such  an  applica- 
tion at  that  time  would  hardly  have  been  re- 
ceived with  much  favor.  Tbe  testimony  bad 
been  taken  In  the  presence  of  counsel  for  tbe 
state,  and  a  mesnge  had  been  received  that 
the  deposltkois  w«e  theax  on  the  way,  and  all 
expected  that  they  would  be  received  within  .a 
day  or  two.  The  Judge,  eipecdng  that  th^ 
would  come  to  hand  beCore  the  ^te  wotdd 
rest  its  case,  directed  the  trial  to  proceed.  If 
the  depo^ons  wete  unfit  fiir  use  as  testi- 
mcmy,  the  subsequent  application  should  liave 
been  allowed.  The  testimony  having  been  tak- 
oi  In  the  presence  of  counsel  for  both  parties, 
the  erroiB  could  have  been  readily  corrected; 
and,  tt  a  staten»nt  of  the  testimony  had  been 
reduced  to  writing.  It  Is  ivobaUe  that  tbe  state 
would  have  admitted  the  same  as  the  deposi- 
tions of  the  witnesses,  and  no  delay  of  the 
trial  would  have  been  occaskmed.  Tin  de- 
fendant, however,  was  refused  an  opportunity 
to  file  an  affidavit  as  to  dlllg^ce,  the  material- 
ly and  Importance  of  tbe  testimony,  or  to 
make  any  showing  tox  a  postponement  of  the 
cnse  untU  the  deposttlons  could  be  properly 
transcribed  or  retaken.  We  think  the  defend- 
ant was  entitled  to  an  c^portonlty  to  produce 
this  testimony,  and  that  the  rulings  of  tlie 
court  with  respect  ttwreto  were  erroneous. 

Testimony  was  offered  by  ^  defendant  to 
the  effect  that  while  tbe  Lewellens  were  camp- 
ed near  CImarrou,  where  they  stayed  from  tbe 
evmlng  of  one  day  until  some  time  of  tbe  fol- 
lowing day,  tbe  prosecutrix  was  guUty  of  spe- 
cific acts  of  lewdness  and  unchastlty;  that  sbe 
offered  to  have  sexual  intercourse  with  sev- 
eral persons  for  a  consideration;  and  that  her 
husband  endeavored  to  bring  persons  to  her 
for  tliat  purpose.  The  court  ri^tiy  excluded 
this  testimony.  Specific  acts  of  uncliastity  are 
Incompetent  to  prove  probable  consent  to  sex- 
ual Intercourse  with  the  defendant.  A  woman 
Is  presumably  prepared  to  defend  hec  general 
reputation  for  chastity,  but  there  Is  uo  pre- 
sumption that  she  is  always  prepared  to  dis- 
prove specific  accusations  of  tliat  character. 
State  V.  Bryan,  34  Kan.  63. 8  Fac.  200;  3  Am. 
&  Eng.  Enc.  Law,  15S. 

Four  witnesses  were  Introduced  who  stated 
tliat  th^  knerw  the  general  reputation  of  the 
prosecutrix  for  chastity  at  ClmaiTon.  This  tes- 
timony was  excluded,  the  court  holding  that  a 
wfHnan  could  not  gain  a  reputation  in  a  com- 
munity or  nc^hborlKtod  where  siie  hiid  not  re- 
sided more  than  24  hours.  Reputation  is  the 
opinion  (d  a  person's  character  generally  en- 


tolained  by  those  wbo  know  him  or  hist;  and, 
when  such  reputation  exists.  It  Is  a  fact  to 
whidi  any  one  acquainted  with  It  may  testify. 
There  is  no  fixed  time  wlttaln  wUch  a  reputa- 
tion may  be  gained.  Conedderable  time  la  nec- 
essarily requhred  to  establish  a  reputation  for 
truth  and  veracity,  but  a  reputation  f<ar  unchas- 
tlty may  be  acquired  In  a  much  shorixr  time, 
and  especially  In  a  small  town  like  Glmarrcm. 
As  the  prosecutrix  was  traveling  over  the 
country,  her  stay  in  any  place  was  necessarily 
short;  but  if  all  that  was  proposed  to  be  prov- 
ed conconlng  her  conduct  at  Cimarron  was 
tru^  she  may  have  g^ed  conslderalUe  noto- 
riety in  24  hours.  Her  actions  may  han  been 
so  open  and  flagrant  that  a  fair  estimate  of  her 
diaracta  for  chastity  may  have  been  obtained 
and  generally  hidd  by  the  petqjite  of  that  small 
town.  At  any  rate,  we  think  It  cannot  be 
said,  as  a  matter  of  law,  that  she  did  not  ac- 
quhre  a  gaieral  reputation  tor  uuchastity  In  a 
conununlty  within  24  hours,  or  even  wltbin  a 
briefer  time.  Of  course,  it  is  not  enough  that 
a  witness  says  he  la  acqnahited  with  the  gen- 
eral rotation  of  a  person  to  entitie  him  to 
testify;  and,  before  his  cq)lnlon  Is  received,  a 
full  Inquiry  ^uld  be  permitted  tbe  court 
as  to  whether  a  general  reputation  exists  and 
as  to  the  competency  of  the  witness  to  testis 
CffiQcemlng  it  i 
The  other  objections  to  rulings  uptm  the  tes- 
timony are  not  deoned  to  be  material,  but,  for 
the  errors  whldi  have  been  mentkmed,  the 
judgment  must  be  reversed,  and  the  cause  z«* 
manded  for  a  new  trial.  All  the  Justices  cour 
currlng. 

(HKSD.  130) 

In  n  MASSET. 
(Sapreme  Ooort  of  Kansas.    Nov.  9;  1885.) 

RbPLBVIK  AGAIKST  OPPICKK— RSPDSAL  TO  DSLIVsa 

Phopbbtt. 

Whwe  a  warrant  is  iisoed  asalnsC  A.,  on 

a  charge  agalnat  him  of  maintainiDg  a  nuisance 
at  a  [ilace  therein  described,  in  violation  of  the 
nrohibitory  liqnor  law,  and  the  officer  having  such 
warrant  arrests  A.,  and  aeizefl  the  property  at 
the  place  named,  as  being  used  for  the  purpose  of 
uLaintaining  a  nuisance,  B.  may  maintain  an 
action  of  replevin  before  another  court  of  com- 
netcnt  jnrisAction  against  tbe  officer  for  the  pur- 
Doae  of  detmnining  nta  right  to  the  property,  and 
the  officer,  having  possession  of  the  property,  is 
liable  to  commitment  as  for  a  contempt  if  he  re- 
fusee  to  deU^er  the  property  in  obedience  to  the 
order  of  the  court  before  which  the  action  of  re- 
plevin ifl  pending. 
(Syllabus  by  the  Court) 

Application  by  O.  P.  Massey  for  discharge 
on  habeas  corpus.    Denied.  ^ 

O.  G.  Eckstein  and  Kos  Harris,  for  peti- 
tioner. F.  B.  Dawes,  Atty.  Gen.,  A,  A.  God- 
ard,  and  W.  P.  Campbell,  for  respondent. 

ALLEN,  J.  The  petition  in  this  case 
shows  that  the  petitioner  Is  marehal  of  the 
city  of  AViehita;  that  a  complaint  was 
duly  filed  in  the  police  court  charging  Henry 
Scbnltzler,  William  Schnttzler,  James  Burns, 
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and  Hemy  BHlman  with  keeping  a  nnlsance 
in  violation  of  the  prohtbltory  liquor  law.  A 
warrant  was  thereupon  AvUy  tseued,  and  un- 
der It  the  petitioner  arrested  the  parties  and 
seized  certain  personal  property,  consisting 
of  beer,  whisky,  bottles,  tables,  and  other 
articles  found  In  the  place  described  Id  the 
warrant  as  kept  1^  the  defendants.  After- 
wards the  Citizens'  Social  Club  of  Wichita, 
a  corporation,  commenced  a  cMl  action  be- 
fore 6.  W-  O.  Jones,  Esq.,  a  Justice  of  the 
peace  of  Wichita,  to  recover  the  proper^ 
seised,  which  It  claimed  to  own.  A  sum- 
mons In  replevin  was  duly  issued  said 
Justice  and  placed  In  the  bands  of  a  con- 
stable. The  petitioner  refused  to  deliver  the 
property  to  the  constable.  He  was  there- 
ui>on  cited  before  said  Justice  to  answer  as 
for  a  contempt  In  fiiillng  to  deliver  the  prop- 
erty to  the  constable.  He  appeared  and 
made  answer  Justifying  hts  refusal  on  the 
ground  that  he  had  seized  the  property  in 
the  manner  above  stated,  and  held  It  sub- 
ject to  the  order  of  the  police  court,  and 
that  the  criminal  prosecution  against  the 
parties  named  in  the  warrant  was  stlU  pend- 
ing. The  Justice  thereupon  ordered  that  the 
petitioner  deliver  the  property  to  the  con- 
stable, or  stand  committed  until  be  comply 
with  the  order.  The  petitioner  refused  to 
deliver  the  property,  and  was  thereupon 
committed  to  Jail  by  the  constable.  He  now 
asks  this  court  to  dlschai^e  him  under  a 
writ  of  habeas  corpus.  This  can  only  be 
done  if  the  Justice  of  the  peace  was  with- 
out power  to  make  the  order.  Sectl<m  09 
of  the  act  regulating  procedure  before  jus- 
tices of  the  peace  expressly  gives  a  Justice 
power  to  commit  any  person  having  the 
possession  of  property  songbt  to  be  recov- 
ered In  an  action  of  replevin,  who  refuses  to 
deliver  it  to  the  officer  serving  the  process. 
The  contention  of  the  petitioner  is  that  as 
this  property  wu  sdied  under  section  2544 
of  the  General  Statntos  of  188D,  and  held 
subject  to  the  order  of  the  court,  it  was  in 
the  custody  of  the  law,  and  could  not  be  re- 
plevied. Cases  from  Maine,  Massadiusetts, 
and  Iowa  are  dted  In  support  of  this  position. 
We  find,  however,  on  an  examination  of  the 
statutes  of  these  states,  that  provision  Is 
made  for  giving  public  notice  of  the  seizure 
of  ttie  property.  Any  person  claiming  the 
property  may  have  a  hearing  and  his  rlghta 
determined  by  the  court  before  which  the 
case  Is  pending.  No  such  provision  is  made 
by  the  statutes  of  this  state,  and  as  police 
courta  have  no  civil  Jurisdiction  if  the  mar- 
shal can  retain  possession  of  the  property  as 
against  a  person  other  than  the  one  against 
whom  the  warrant  was  issued,  and  destroy 
the  same,  In  pursuance  of  the  order  of  the 
court,  the  righte  of  one  person  will  be  de- 
termined in  an  action  against  another,  with- 
out any  opportunity  of  having  his  day  in 
court.  The  constitution  guaranties  to  every 
person  a  remedy  by  due  course  of  law  tor 
Injury  to  person  or  pn^ierty.    This  unques- 


tionably means  the  rii^t  to  a  day  In  oonrt 
The  cases  of  Easter  v.  Traylw,  Kan.  493, 
21  Fac.  606,  and  Ament  v.  Oreer,  37  Kan. 
048,  16  Pac.  102,  declared  rules  dectoive  of 
this  case  against  the  petitioner.  While  It 
is  a  valid  defense  in  the  action  of  r^levln 
that  the  property  in  controversy  was  kept 
for  the  purpose  of  maintaining  a  nuieanee 
In  violation  of  the  prohibitory  law,  either  by 
the  plaintiff  or  other  persons  with  ita  knowl- 
edge and  consent,  the  plaintiff  has  a  right  to 
jnosecnte  the  action,  and  to  try  the  question, 
before  the  court,  whether  the  property  was 
80  kept  and  used  or  not.  The  prayer  of 
the  petitioner  fOr  a  discharge  is  denied.  All 
the  Justices  concurring. 


(U  Kbd.  7S1) 

AIKMAN  V.  EDWARDS,  Secretary  of  State. 

(Supreme  Court  of  KanBas.    Not.  9,  189i>.)  '; 

ConsTiTCTinNAL  Law— JodjcijU:.  Distbicts— Stat- 
0TS8— Title— Pasbaob  and  Afpkotal. 

1.  The  legislature  of  this  state  has  tlie  pow- 
er, under  tbe  contttitutioD,  to  transfer  all  of  the 
counties  comprising  a  judicial  district  into  an- 
other, and  thereby  to  abolish  such  district  be- 
fore the  expinition  of  the  term  of  office  of  the 
1udae  of  the  district  ao  abolished. 

2.  Chapto;  106  of  the  Laws  of  18&5,  entiUed 
"An  act  relating  to  judicial  diatricta.  defining 
the  boundaries  of  the  Bth.  Stb,  9th,  13th.  19th. 
24tb,  31st  and  32d  judicial  districts,  and  pro- 
viding for  holding  terms  of  court  therein,  and 
defininK  certain  duties  of  the  trial  court  in  the 
Xinetoenth  judicial  district,  and  rcpenliug  ail  acta 
and  parts  of  acts  in  conflict  with  this  act,"  does 
not  violate  section  16  of  article  2  of  the  consti- 
tution. It  does  not  include  more  than  one  sub- 
ject, the  title  expresses  the  subject  of  the  act,  and 
it  does  not  amend  sections  of  prior  acts  not  con- 
tained in  the  new  act. 

3.  A  two-thirds  vote  of  the  members  of  each 
house  of  the  let^slature  is  not  required  on  the 
pnssage  of  an  act  TO  abolish  a  Judidal  district. 
The  vote  of  a  constitutional  majority  is  sufHcieuL 

4.  A  failure  on  the  part  of  the  presiding  of- 
ficers to  wgn  a  bill  within  two  days  after  its  pas- 
sage does  not  defeat  the  act,  nor  in  any  man- 
ner impair  Its  validity.  If  it  be  thereafter  duly 
authenticated  and  apiffoved  by  the  goverscv. 

(Srllabus  br  the  Court.) 

Original  application  by  Granville  P.  Alk- 
man  for  mau<1amus  to  W.  C.  Edwards,  sec- 
retary of  state.  Denied. 

G.  P.  Alkman  and  D.  M.  Valentine,  fbr 
plalnticr.  F.  B.  Dawes,  Atty.  Qen.,  for  de* 
fendant 

ALT.EN,  J.  It  Is  alleged  In  the  altema^ 
tlve  writ  of  mandamus  Issued  In  this  case 
that  the  plaintiff  was,  on  the  ITth  day  of 
September,  189.'},  duly  and  legale  nominated 
to  the  office  of  district  Judge  by  the  Bepub* 
llcan  Judicial  convention  held  at  the  dty 
of  Eldorado,  In  Butier  county,  for  the  Twen- 
ty-Sixth Judicial  district,  Including  the  conn- 
ties  of  Butler  and  Greenwood;  that  a  cer- 
tificate of  such  nomination  In  due  form  waa 
signed  by  the  chairman  and  secretary  of 
said  convention,  and  presented  to  the  de- 
fendant, secretary  of  state,  witb  the  re> 
quest  that  he  fUe  the  same;  that  the  defend' 
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ant  refased  to  comply  with  this  request  on 
tlie  ground  that  Butler  and  Greenwood  coun- 
ties were,  hy  act  of  the  last  legislature, 
transferred  to  tbe  Thirteenth  Judicial  dis- 
trict. The  writ  commands  the  secretary  of 
state  to  file  the  certificate  of  nomination  or 
Bbow  cause.  The  attorney  general  appears 
on  behalf  of  the  defendant,  and  mores  to 
quash  the  writ,  because  it  does  not  state  a 
cause  of  action  against  the  defendant. 

Chapter  106  of  the  Laws  of  18«j,  entitled 
"An  act  relating  to  judicial  districts,  de- 
fining the  boundaries  of  the  Fifth,  Eighth. 
Ninth,  Thirteenth,  Nhieteenth,  Twenty-Fourth, 
Thirty-First  and  Thirty-Second  judicial  dis- 
tricts, and  providing  for  holding  terms  of 
court  therein,  and  defining  certain  duties 
of  the  trial  court  in  the  Nineteenth  judicial 
district,  and  repealing  all  acts  and  parts  of 
acta  in  conflict  with  this  act,"  provides  in 
section  7  that  "the  counties  of  Chautauqua, 
Klk.  Greenwood  and  Butler  shall  constitute 
the  Thirteenth  judicial  district."  Prior  to 
the  passage  of  this  act  the  Twenty-Sixth 
Judicial  district  Included  only  the  counties 
of  Butler  and  Greenwood,  and  by  transfer- 
ring these  to  the  Thlrteouth  district  the 
Twenty-Sixth  is  abolished,  because  it  is  left 
without  territory.  By  changes  In  the  bound- 
aries of  other  districts  the  Twenty-Fifth, 
Twenty-Seventh,  and  Twenty-Eighth  districts 
are  also  abolished.  Chapter  99  of  the  Iaws  of 
1895  abolishes  the  Fourteenth  district  in  the 
same  manner,  and  at  the  same  sessioD  of  the 
legislature  the  Shawnee  county  circuit  court 
was  also  abolished. 

1,  The  validity  of  chapter  100  is  chal- 
lenged by  the  plaintiff  on  various  grounds. 
First.  It  is  contended  with  gi«at  earnest- 
ness that  the  office  of  judge  of  the  district 
court  is  a  constltntlonal  office,  which  it  Is 
beyond  the  power  of  the  legislature  to  abol- 
ish; that  this  act,  by  Its  terms,  takes  effect 
on  the  15th  day  of  October.  1895,  while  the 
term  of  office  of  the  Honorable  C  W.  Shinn, 
the  present  judge  of  the  Twenty-Stxth  ju- 
dicial district,  wUl  not  expire  until  the  sec- 
ond Monday  in  January,  1890;  that  the  con- 
stitution protects  the  district  judge  in  his 
office  for  the  full  term  of  four  years,  and 
that  the  legislature  cannot  directly  abridge 
his  term,  nor  Indirectly  accomplish  the  same 
result  by  destroying  his  district.  It  la  con- 
tended that  the  Judicial  department  ta  co- 
ordinate with  and  independent  of  the  legis- 
lative, and  that,  If  the  right  of  the  legisla- 
ture to  destroy  a  judicial  district,  and  there- 
by legislate  a  judge  out  of  office,  Is  recog- 
nized, the  Independence  of  the  Judiciary  la 
destroyed*  and  the  legislative  will  becomea 
dominant  orer  the  Judicial  department  of 
the  government  In  support  of  this  conten- 
tion it  must  be  conceded  that  cases  closely 
In  point,  decided  by  nnlnent  courts,  are  cit- 
ed. Among  the  atrongeat  may  be  mentioned 
Com.  T.  Gamble,  G2  Pa.  St  343;  State  t. 
Frledley  (Ind.  Sup.)  34  N.  E.  872;  Petvle  v. 
I>abol%  23  IlL  408,  and  State  t.  Messmore, 


14  Wis.  177.  We  have  carefuUy  weighed 
and  considered  these  aathoritles,  and  recog- 
nize their  full  force.  While  the  reasoning 
of  the  courts  In  these  cases  is  applicable  to 
the  one  now  under  consideration,  we  may 
remark  that  In  each  of  the  cases  mentioned 
the  court  liad  under  consideration  an  act  of 
the  legislature  which  would  deprive  a  single 
judge  only  of  his  office,  If  valid.  In  thla 
case  the  legislature  had  under  consideration 
the  rearrangement  of  the  judicial  districts 
covering  a  large  part  of  the  state.  Notwith- 
standing our  great  respect  for  the  tribunals 
by  which  these  cases  were  decided,  and  the 
force  of  the  reasoning  by  which  their  deci- 
sions are  supported,  we  are  constrained  to 
give  a  different  construction  to  the  provi- 
sions of  our  own  constitution.  The  provi- 
sions In  article  3  of  that  Instrument:,  so  far 
as  they  affect  the  matter  under  considera- 
tion, are  as  follows: 

"Section  1.  The  judicial  power  of  this  state 
shall  be  vested  In  a  supreme  court,  district 
courts,  probate  courts,  justices  oC  the  peace, 
and  such  other  courts  Inferior  to  the  su- 
preme court  as  may  be  provided  by  law. 
And  all  courts  of  record  shall  have  a  seal 
to  tie  used  in  the  authentication  of  all  pro- 
cess." 

"Sec.  S.  The  state  shall  be  divided  into 
five  judicial  districts,  in  each  of  which  there 
shall  be  elected  by  the  electors  thereof  a 
district  judge  who  shall  hold  his  office  for 
tlie  term  of  four  years.  District  coiurta  sliaU 
be  held  at  such  times  and  places  as  may  be 
provided  by  law. 

"Sec.  a.  The  district  courts  shall  have  such 
Jurisdiction  In  their  respective  districts  as 
may  be  provided  by  law. 

"Sec.  7.  There  shall  be  elected  In  each  or- 
ganized county  a  clerk  of  the  district  court, 
who  shall  hold  his  office  two  years,  and 
whose  duties  shall  t>e  prescribed  by  law. 

"Sec.  8.  There  shall  be  a  probate  court  In 
each  county,  which  shall  be  a  court  of  rec- 
ord, and  have  such  probate  jurisdiction  and 
care  of  estates  of  deceased  persons,  minors, 
and  persons  of  unsound  mind,  as  may  be  pre- 
scribed by  law,  and  shall  have  Jurisdiction  In 
cases  of  habeas  corpus.  This  court  shall 
consist  of  one  judge  who  shall  be  elected  by 
the  qualified  voters  of  the  county,  and  hold 
his  office  two  years.  He  shall  be  his  own 
clerk,  and  shall  hold  court  at  such  times, 
and  receive  for  compensation  such  fees  as 
may  be  prescribed  by  law. 

"Sec.  9.  Two  Justices  of  the  peace  shall  be 
elected  In  each  township,  whose  term  of  <tf- 
flce  shall  be  two  years,  and  whose  powers 
and  duties  shall  be  prescribed  by  law.  CDie 
nuinba  of  justices  of  the  peace  may  be  In- 
creased In  any  township  by  law." 

"Sec.  14.  Frovialon  may  be  made  by  law 
for  the  increase  of  the  number  of  judicial 
districts  whenever  two-tblrds  of  the  mem- 
bers of  each  hooae  ahall  concur.  Such  dis- 
tricts shall  be  formed  of  compact  territory 
and  bounded  by  county  lines,  and  such  In- 
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crease  shall  not  rscate  the  office  of  any  Judge; 

"Sec.  15.  Justices  of  the  supreme  court 
and  Judges  of  the  district  courts  may  be 
removed  from  office  by  resolutlm  of  both 
houses  if  two  thirds  of  the  monbers  of  each 
house  concur,  but  no  such  removal  tiiall  be 
made  except  upon  complaint,  the  substance 
of  which  shall  be  entered  upon  the  Journal, 
nor  until  the  party  charged  shall  have  had 
notice  and  opportunity  to  be  heard." 

The  legislature  of  1887  created  the  Kth, 
26tb,  27t1i,  28tli,  and  20th  Judicial  districts, 
and  the  legislature  of  1889  created  the  30th. 
31st,  32d,  asd,  ^th,  and  35tb  districts.  The 
acts  creating  these  districts  were  passed  at 
a  time  when  tbe  development  of  the  resources 
of  the  state  and  the  increase  In  Its  popu- 
lation were  expected  to  continue  with  the 
same  rapidity  as  in  the  pi-ecedlng  yeans.  Sub- 
sequent events  have  shown  that  this  In- 
crease was  extravagant,  and  unnecessary, 
and  there  came  an  exceptionally  strong  de- 
mand from  the  people  that  some  of  these 
needless  <^ces  be  alxdlsbed.  The  act  of  the 
legislature  of  18KS  now  under  consideration 
was  passed  In  compliance  with  this  demand. 
The  question  we  now  have  to  omslder  is 
whether  this  purpose  has  been  accomplished 
without  any  vlf)latlon  of  constitutional  re- 
strictions. The  argument  on  behalf  of  the 
plaintiff,  and  the  reascmlng  of  the  courts  In 
the  authwItleB  sustaining  his  contention, 
may,  perhaps,  be  divided  Into  two  main  prop- 
ositions: One,  that  It  was  tbe  general  pur- 
pose ct  tbe  framers  of  the  constitution  to 
protect  the  Judicial  department  from  legis- 
lative Interference;  the  other,  that  ttiey  In- 
tended to  Insure  to  the  Judge  a  tenure  of 
office  for  the  full  term  for  which  he  was 
elected;  the  one  being  necessary  for  tbe 
preservation  of  the  independence  and  Integ- 
rity of  the  Judicial  branch  of  the  government 
In  the  administration  of  Justice  between  liti- 
gants, and  the  other  to  preserve  the  Individ- 
ual right  of  the  Judge  to  his  office.  That  the 
conMltutlou  Intends  to  secure  the  Judiciary 
as  an  Independent  conordlnate  branch  ot  the 
government  Is  conceded  on  all  hands,  and 
that  the  district  courts  are  an  Important  part 
of  the  Judicial  system  is  beyond  question. 
It  Is  contended  that,  because  the  constitution 
provides  for  district  courts,  and  fixes  the 
term  of  the  Judges,  and  prescribes  the  mode 
of  their  removal  from  office,  their  posltlm  is 
fixe<l,  and  is  as  safe  from  legislative  inter- 
ference as  that  of  tbe  Justices  of  this  court; 
that  both  are  constitutional  officers,  In  exact- 
ly the  some  sense,  and  to  exactly  the  same  ex- 
teat.  But  It  will  be  noticed  tbat  under  the 
provisions  of  the  constitution  above  quoted 
tbe  Judicial  power  is  vested  not  merely  In 
supreme  and  district  courts,  but  in  probate 
courts.  Justices  of  the  peace,  and  such  other 
courts.  Inferior  to  the  supreme  court,  as  the 
legislature  may  see  fit  to  create.  Probate 
Judges  and  Justices  of  the  peace  are  consttr 
tatlonal  t^cers,  whose  terms  are  fixed  at  two 
years  by  that  instrument  The  mly  provi- 


slon  of  the  constitution  which  can  be  eon* 
Btrued  as  giving  superior  protection  to  dis- 
trict Judges  over  probate  Judges  and  Justices 
of  the  peace  Is  that  iHuvtdlng  for  the  re- 
moval from  office  of  Justices  of  the  suinane 
court  and  Judges  of  the  district  courts.  The 
number  of  the  Justices  of  the  supreme  court, 
as  wdl  as  the  duration  ot  their  terms  of  ot- 
flce.  Is  definitely  fixed  by  the  terms  of  the 
constitution.  Their  <»1glnal  JurlsdtctlMi 
fixed  by  tbe  c<»i8tltutl«i  Itself,  and  is  co- 
extensive with  the  state.  Their  appellate  Jn- 
risdictlon  alone  is  subject  to  legislative  dis- 
cretion. The  case  <tf  district  Judges  and  Jus- 
I  tices  of  the  peace  is  dlfferoit  in  this  im- 
I  portant  particular:  Uiat  the  numbw  of  Ju- 
I  dlclal  districts,  and  therefore  the  number  of 
district  Judges^  as  well  as  the  number  of 
counties  and  townships,  and  of  probate  Judg- 
es and  Justices  of  the  peace  d^nd  on  leg- 
islative discretion.  Tbe  constitution  requires 
a  probate  Judge  In  each  county,  but  leaves 
the  number  ot  counties  Into  which  the  state 
shall  be  divided  to  be  determined  by  the  leg^ 
islature,  with  the  single  restriction  that  no 
county  shall  include  an  area  of  less  than  433 
square  miles.  It  provides  that  two  Justices 
of  the  peace  shall  be  elected  in  each  town- 
ship, but  leaves  the  establishment  of  town- 
ships entirely  to  the  legislature.  It  the  etm- 
tentton  of  the  idaintlff  is  sound.  It  f<fllows  as 
a  logical  sequence  tbat  the  legi^tiue  cannot 
abolish  a  towiuhlp  or  county  at  a  time  when 
It  will  have  the  eCTect  to  sbortoi  the  tenn 
of  f^ce  of  a  Justice  ot  the  peace,  a  probata 
Judge,  or,  Indeed,  a  clerk  of  the  district  court. 

We  think  prior  decisions  of  this  court  have 
construed  our  constitution  and  announced  the 
principles  decisive  of  this  case.  In  the  Case 
of  Division  of  Howard  Co.,  16  San.  94,  ic 
was  held  tbat  "the  leglslatnre  has  the  pow^- 
to  abolish  counties  and  county  organlzatiow 
whenevra*  It  becomes  necessary  tw  them  to 
do  so  in  changing  county  lines  or  In  cre- 
ating new  counties."  In  re  Hlnkle,  31  Kan. 
712,  3  Pac.  631,  decides:  "The  legislature 
has  the  power  to  abolish  or  destiny  a  munici- 
pal township,  and,  when  tbe  township  to 
abolished  or  destroyed,  the  township  officers 
must  go  with  it."  The  doctrine  of  this  case 
is  reaffirmed  in  Re  Wood,  34  Kan.  615, 9  Pac. 
758.  In  the  case  of  State  r.  liamlHxm,  40 
Kan.  323,  19  Pac.  723,  It  was  said:  'There 
is  no  cwBtitutional  restriction  upon  the  power 
of  the  legislature  to  abolish  municipal  and 
county  organizations,  and  the  exlstmce  of 
the  power  is  not  disputed,  and  cannot  be 
doubted."  The  constitution  provides  for  five 
Judicial  districts.  It  is  clear  that  the  legis- 
lature cannot  reduce  the  number  of  districts 
below  five.  Section  14,  above  quoted,  pro- 
vides for  an  increase  of  the  number,  and  tbe 
concluding  sentence  of  the  section  Is,  ■'and 
such  increase  shall  not  vacate  the  cilice  of 
any  Judge."  It  is  argued  tbat  the  word  *in- 
crease"  should  be  interpreted  to  Include  al- 
teration or  diminution,  and  that  the  real  In* 
tent  of  The  framers  of  the  constitution  was 
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to  absolutely  protect  every  dltrtrlct  judge 
ajralDst  the  abolition  of  litB  office  by  the  les- 
Islature.  If  bo,  the  framers  of  the  consti- 
tution were  singularly  careless  In  their  se- 
lection of  words.  This  we  cannot  assnme 
without  most  copent  reasons.  If  it  had  been 
intended  to  prohibit  the  vacation  of  the  office 
of  a  Judiie  by  the  abolition  of  his  district  It 
would  have  required  but  very  few  words  to 
say  so.  To  vacate  the  office  of  a  district 
jndge  already  elected  by  the  people,  and 
serving,  by  an  act  Increasing  the  number  of 
Judsea,  would  clearly  be,  in  etfect,  the  re- 
moval of  a  Judge  from  office  when  his  office 
was  not  destroyed.  To  allow  the  legislature, 
while  making  one  new  district,  to  legislate 
the  jndge  of  an  old  district  out  of  office,  and 
provide  for  the  appointment  or  election  of 
two  new  Judges,  would  clearly  be  vicious  in 
principle,  and  this  is  the  class  of  legislation 
'vhlch  falls  within  the  constitutional  Inhibi- 
tion. But  to  prohibit  the  legislature  from 
abolishing  a  district  which  had  been  Improvi- 
dently  established,  and  thereby  vacate  the 
office  of  a  Judge,  is  another  and  altogether 
different  thing,  which  the  constitution  does 
sot.  In  express  terms,  prohibit.  While  the 
lndei>endence  and  Integrity  of  courts  In  the 
exercise  of  all  the  powers  confided  In  them 
by  the  constitution  should  be  firmly  main- 
tained, Jealousy  of  encroachments  on  Judicial 
power  must  not  blind  us  to  the  just  power  of 
the  legislature  in  determining  within  consti- 
tutional limits  the  number  of  courts  required 
by  the  public  exigencies,  and  the  kind  and 
extent  of  the  Jurisdiction  and  functions  to  be 
exercised  by  each.  We  think  the  legisla- 
ture has  the  power  to  abolish  as  well  as  to 
create,  to  diminish  as  well  as  to  increase,  the 
number  of  judicial  diatrlcts.  We  might  sny, 
in  this  connection,  that  the  plaintiff  in  this 
case  does  not  claim  any  vested  right  In  an 
office,  and  that  no  question  is  presented  by 
the  record  before  us  as  to  the  right  of  the 
legislature  to  deprive  a  district  Judge  of  the 
compensation  allowed  him  by  law.  In  the 
act  under  consideration  the  legislature  has 
seen  fit  to  provide  that  the  act  shall  not  be 
construed  to  deprive  any  Judge  of  his  salary 
for  the  full  term  for  which  he  was  elected. 
The  claim  of  the  plaintiff  in  this  case  rests 
on  the  broad  proposition  that  the  act  In  its 
entirety  Is  void.  The  conclusion  we  have 
reached  is  not  wholly  without  support  from 
authorities  In  other  states.  Supervisors  v. 
Mattox,  30  Ark.  56(t;  Halsey  v.  Gaines, 
2  I^,  316;  CroKler  t.  Lyons,  72  Iowa,  401, 
ftl  N.  W.  186. 

If  the  contention  that  a  judjre,  when  once 
elected,  is  entitled  not  only  to  the  emolu- 
ments of  his  office,  but  to  exercise  the  func- 
tions of  his  office  in  the  territory  for  which 
he  was  elected,  be  sound,  does  his  right  ex- 
tend over  the  whole  district,  or  only  over  a 
part  of  It,  and  can  there  be  a  sound  distinc- 
tion between  the  right  to  take  away  a  part 
of  hia  district  and  the  right  to  take  away  the 
whole?  It  has  never  been  contended,  so  far 
▼.42p.na4 — 24 


as  we  are  aware,  that  the  legislature  Is  with- 
out i>ower  to  change  the  boundaries  of  Ju- 
dicial districts  by  detaching  counties  from 
one  and  adding  them  to  another;  nor  has  It 
been  doubted  that  the  legislature  might  do 
this  during  the  continuance  In  office  of  any 
Judge.  That  this  has  the  effect  of  placing 
the  people  of  the  county  so  transferred  from 
one  district  to  another  away  from  the  Jurls> 
diction  of  a  Judge  In  whose  selection  they 
have  taken  part,  and  nnder  the  Jurisdiction  of 
another  Judge  in  whose  election  they  have 
had  no  voice,  Is  clear.  The  great  fallacy,  as 
we  view  the  case,  in  the  argtmient  in  favor 
of  the  plaintiff,  and  In  the  cases  cited  by 
him.  Is  that  the  rights  of  the  particular  Indi- 
vidual who  chances  to  be  elected  Judge  are 
looked  upon  as  paramount  and  superior  to 
the  rights  of  the  public.  The  correct  view  Is 
tliat  a  public  officer,  no  matter  what  the  de- 
partment of  the  goremment  In  wlilch  he 
serves.  Is  a  public  servant  A  district  Judge 
is  provided  to  aid  In  the  administration  of 
the  laws.  While  it  Is  right  tiiat  the  public 
should  deal  Justly  with  him,  his  individual 
rights  are  by  no  means  of  primary  Impor- 
tance. The  most  sahstantlal  objection  that 
can  be  urged  against  such  a  transfer  as  la 
made  by  this  act  Is  that  the  people  are  placed 
In  a  district  under  a  judge  In  whose  selec- 
tion they  have  had  no  voice,  and  who  might 
not  have  been  chosen  If  all  the  people  In  the 
enlarged  district  had  been  permitted  to  vote 
at  the  time  of  his  election.  The  reasons  ap- : 
ply  against  the  transfer  of  one  county  with  | 
Just  the  same  fcure  as  against  the  transfer 
of  all  the  counties  included  within  a  district ' 
Acts  of  the  legislature  transferring  a  coun- 
ty from  one  district  to  another  have  very  i 
frequently  been  passed  during  the  history  of 
the  state,  and  their  validity  has  never  been 
questioned.  Tiie  only  ground  on  which  It  i 
can  be  urged  that  the  legislature  might  trans- 
fer Greenwood  county  Into  the  Thirteenth 
district  bnt  not  Butler,  Is  that  the  judge  of 
the  Twenty-Sixth  district  resides  In  Butler 
county.  This  ground  is  purely  personal  to 
the  judge.  It  has  no  weight  whatever  af- 
fecting the  Interests  of  the  public. 

We  need  not  discuss  the  question,  argned 
at  some  length  In  the  brief,  whether  there 
can  be  a  judge  without  a  district,  or  without 
a  court  over  which  to  preside,  as  the  plain- 
tiff in  this  case  has  no  interest  in  that  ques- 
tion. Nor  shall  we  attempt  to  answer  the 
list  of  questions  asked  under  this  liead  In  the 
brief.  It  is  sufficient  for  us  to  say  that  the 
legislature  had  power  to  transfer  Greenwood 
and  Butler  counties  into  the  Thirteenth  Judi- 
cial district  in  the  manner  provided  in  the 
act  under  consideration. 

2.  It  appears  that  on  the  final  passage  of 
the  act  two-thirds  of  the  senators  voted  tor 
It;  that  In  the  house  It  received  eighty-three 
votes,  being  one  short  of  two-thirds  of  the 
members.  It  is  contended  that  the  consti- 
tution requires  the  concurrence  of  two-thirds 
of  the  members  of  each  boose  to  Increase  tb» 
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nnmber  of  Judicial  dlatricts,  and  that  there 
Is  an  Implied  Inhibition  on  the  reductl<Hi  of 
the  number  of  districts  without  the  concur- 
rence of  an  equal  number.  The  general 
rule  is  that  laws  maj  be  enacted  by  the  vote 
of  a  majority  of  all  the  members  elected  to 
wch  house.  The  concurrence  of  a  larger 
number  Is  only  required  in  cases  mentioned 
in  the  constitution  itself.  It  Is  not  apparrat 
that  the  same  reuons  exist  for  a  two-thirds 
majority  in  order  to  abfAlsh  a  Judicial  dis- 
trict, or  to  change  its  bofundarles,  that  do  for 
(seating  one.  One  of  the  -worst  tendencies 
to  be  provided  against  in  our  system  of 
goVMnment  is  that  of  constantly  creating 
new  offices  to  be  filled,  and  increasing  the 
salaries  of  old  ones.  Those  desiring  lucrar 
tive  positions,  or  public  favors  of  any  kind, 
are  constantly  pressing  their  claims  on  the 
members  of  the  lawmaking  body,  and  It  was 
thought  wise  to  require  the  concurrence  of 
two-thirds  of  the  members  of  each  house  as 
a  sa^uard  against  this  tmdency.  Any  one 
who  has  observed  the  obstacles  which  are 
invsrlably  thrown  In  the  way  of  every  at- 
tempt at  the  abolition  of  an  office,  or  reduc- 
tion of  a  salary,  or  the  taking  away  of  a 
special  privilege,  must  be  fully  aware  that 
no  necessity  exists  for  unusual  constltuUonal 
restrictions  on  the  power  to  reduce  the  num- 
ber of  officers,  or  deiH-ive  any  person  of  a 
■alary,  or  a  privilege  held  to  the  detriment  of 
the  public.  When  the  peo^e  are  not  vig- 
ilant, their  rights  are  often  easily  lost,  and 
regained  only  with  utmost  labor. 

"Facllis  descensus  Averno. 

Noctes  atgua  dies  patet  atri  janua  DItls. 

Sed  revocare  gradum  suiterasque  evadere  ad 

auras. 
Hoc  opus,  hlc  labor  est" 

3.  It  Is  urged  that  the  act  Is  void,  because 
It  violates  section  16  of  article  2  of  the  con- 
stitution; that  the  title  is  defecUve,  because 
It  does  not  (dearly  express  the  purpose  of  the 
act,  does  not  mention  the  Judicial  districts 
abolished,  and  Includes  more  than  one  sub- 
ject The  first  part  of  the  title,  "An  act 
relating  to  Judicial  districts,"  is  very  broad 
and  comin^henslTe.  Whatever  changes  are 
made  by  the  act  are  ^ected  so  extend- 
ing the  boundaries  of  the  districts  named  as 
to  Include  within  than  the  territory  of  the 
old  Tweaty-Flfth,  Twenty-Sixth,  and  Twen- 
ty-Eighth districts.  There  Is  no  abolition  of 
these  districts  by  express  words,  but  any 
pnson  reading  the  title  of  the  act  would  be 
Informed  that  changes  of  boundaries  were 
made,  and  of  course  a  change  in  the  bound- 
ary of  one  district  could  not  be  effected 
without  also  changing  the  boundary  of  an- 
other. The  contention  that,  because  a  clause 
is  inserted  In  the  act  making  It  "the  duty  of 
the  trial  court  of  the  Nineteenth  Judicial  dis- 
trict In  assigning  the  docket  to  so  group 
cases  arising  In  Arkansas  City  and  cases  con- 
trolled by  AricansaB  City  attorneys,  so  th^ 
can,  on  motion,  be  tried  in  succession,"  It 
contains  more  than  <Hie  subject  Is  not  good. 
While  this  matter  Is  perhaps  a  little  remote 


from  the  general  puiDOse  of  the  act,  it  still 
Is  connected  with  Judicial  districts.  This  Is 
not  a  matter  of  very  great  importance,  and 
to  hold  this  whole  act  void  on  this  ground 
would  seem  extremely  technical  and  hyper- 
critical. Nor  do  we  think  that  greater  force 
should  be  given  to  the  objection  to  the  last 
clause  of  secUcm  4,  relating  to  summoning 
Juries  In  Dlcklnstm  and  Morris  counties.  All 
these  matters  relate  to  Judicial  districts.  It 
is  contended  that  the  construction  we  have 
given  to  the  act  under  consideration  makes 
it  ammdatory  legislation,  and  therefore  void, 
within  the  rule  followed  in  State  v.  Gulnney 
(Kan.  Sup.)  40  Pac.  926.  Every  act  chan- 
ging the  law  la  not  necessarily  amendatory 
because  previous  l^slation  existed  on  the 
same  subject  An  amendment  properly  is  a 
enrection  of  one  or  more  existing  defects. 
It  locdcs  to  particulars,  without  disturbing 
the  general  framework  ol  the  law.  But 
whare  the  legislature  has  under  considera- 
tion not  merely  minw  partlculan^  but  the 
whole  subject-matter  of  the  law^  it  may 
wholly  annul  all  former  legislation  on  the 
subject  and  pass  an  act  covering  the  entire 
field,  without  Bpedflcally  naming  or  attempt- 
ing to  amend  particular  provisions  in  prior 
statutes.  The  new  act  then  becomes  a  sub- 
stitute for  all  toxmet  l^ctelatlon  on  the  sub- 
ject, and  may  r^)eal,  either  In  ex^naa  terms 
or  by  necessary  implication,  all  former  sec- 
tions of  the  law  inconsistent  with  the  new 
enactment  Were  we  to  hold  the  act  under 
consideration  amendatory  of  former  statutes, 
<and  void  because  the  sectlcms  amended  are 
not  contained  In  the  new  act,  and  apply  the 
same  rule  to  former  statutes,  it  Is  very  diffi- 
cult to  tell  in  what  Judicial  districts  the  va- 
rious counties  named  in  the  act  would  be 
found.  By  referring  to  chaptw  147  of  the 
Laws  of  1887,  by  which  the  Twenty-Sixth 
Judicial  district  was  created,  we  find  that  it 
does  not  In  terms  amend  any  former  law. 
nor  contain  even  a  general  repealing  clause 
It  merely  creates  Judicial  districts,  and  fixes 
the  terms  of  court  therein;  the  Twenty- 
Sixth  district  being  ccnuposed  of  the  counties 
of  Butler  and  Greenwood.  Prior  to  the  pas- 
sage of  that  act  Butler  county  was  in  the 
Eighteenth  district,  created  by  chapter  102 
of  the  Laws  of  1883,  and  Greenwood  county 
was  In  the  Fifth.  Prior  to  that  time,  But- 
ler county  had  been  in  the  Thirteenth  dis- 
trict created  by  chaptw  112  of  the  lAwa  of 
1872,  and  priw  to  that  time  In  the  Ninth. 
Greenwood  count?  was  attached  for  Judi- 
cial purposes  to  Woodson  county,  which  was 
included  In  the  Fifth  district  In  1861.  None 
of  the  acts  creating  the  various  Judicial  dis- 
tricts In  which  Butler  county  has  been  in- 
cluded have  ever  comfdled  with  the  consti- 
tutional requirements  of  an  amendatory  stat- 
ute, and,  if  the  act  under  consideration  is 
void  for  that  reasiMi,  the  act  creating  the 
Twenty-Sixth  Judicial  district  Is  void  also, 
and  no  TwMity-Slxth  district  has  ever  ex- 
isted. It  Is  clear  that  the  statute  is  not 
Told  for  this  reason. 
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4.  A  final  objection  Is  that  the  act  -wae  not 
signed  by  the  presiding  offlcera  of  the  re- 
spective houses  within  two  days  after  Its 
paasage,  as  required  by  section  14  of  article 
2  of  the  r.onBtltutlon.  If  the  contrition  of 
the  plaintiff  Is  sound,  then  a  veto  power 
rests  in  the  presiding  officers  of  the  two 
houses,  which  has  remained  undiscovered 
from  the  organization  of  the  state  govern- 
ment to  this  time.  It  would  undoubtedly 
be  a  very  great  surprise  to  the  general  -pub- 
lic if  It  were  to  be  declared  by  this  court 
tliat  the  lieutenant  governor  and  the  speaker 
of  the  honae,  by  merely  delaying  for  moro 
than  two  days  to  attneh  their  signatures  to 
it,  could  effectually  kill  a  law  duly  passed 
hy  the  senate  and  house.  In  the  case  of 
Commissioners  v.  Hlgglnbotham,  17  Kan.  62, 
it  was  held  that  the  fellure  of  the  presiding 
officer  of  the  senate  to  sign  a  bill  did  not 
invalidate  the  law,  and  that  the  act  then  un- 
der consideration  was  a  taw,  although  never 
authenticated  as  such  by  him.  The  motion 
to  quash  the  writ  la  sustained.  All  the  Jus- 
tices concurring. 


(SSKan.  84) 

STATE  V.  CARET. 
(Sooreme  Coart  of  Kansas.    Nov.  0,  1895.) 
Criiijmal  Law  —  Wabrant  — Vbrificatiow  —  Rb- 

mSAI.  TO  PlBAD— HOHICIDB— DBCLARA- 

>  Tioss  ow  Defehdant. 

1.  An  objection  to  a  warrant  that  the  per- 
son who  verified  the  comi)laiiit,  although  in  posi- 
tive form,  had  no  knowledge  of  the  facts,  save 
such  as  were  based  upon  rumor,  hearsay,  in- 
fonnation,  and  belief,  and  a  Bubsequent  plea  in 
abatement  to  an  iuformation  for  a  felony  on  the 
same  ground,  were  properly  overruled  without 
any  evidence  thereon. 

2.  It  is  no  ground  for  a  refusal  to  plead  that 
the  copy  of  the  Information,  which  paragraph 
5223.  Gen.  St.  1889,  requires  to  be  delivered  to 
the  defendant  charged  with  a  capital  offense,  or 
his  counsel,  is  certified  by  the  clerk  without  at- 
taching the  seal  of  the  court  thereto. 

8.  A  declaration  by  the  defendant  to  a  by- 
stander, very  shortly  before  the  homicide,  to  the 
effect  that  he  was  afraid  of  the  deceased  and  an- 
other man  with  him,  and  near  b^,  neither  of  them 
making  any  hostile  demonstration,  did  not  form 
part  of  the  res  gesta?,  and,  if  admissible  in  evi- 
dence on  any  ground,  its  exclusi  ■'  under  the 
circumstances  of  this  case  was  not  ^  '^erial  a- 
ror. 

(Syllabus  by  the  Court.)  ' 

Appeal  from  district  court,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Charles  Carey  was  found  guilty  of  murder 
In  the  second  degree,  and  appeals.  Affirmed. 

On  May  1.  1895,  a  complaint  undw  oath  in 
positive  form  was  filed  before  George  M. 
Hughes,  a  Justice  of  the  peace  of  Wyandotte 
county,  charging  the  defendant  with  murder 
in  the  first  degree  by  shooting  with  a  pistol 
and  killing  James  Clime  on  April  30,  189u,  at 
and  within  said  county.  A  warrant  was  is- 
sued upon  said  complaint,  and  the  defendant 
was  arrested,  and  brought  before  said  justice 
of  the  pence.  Upon  such  arrest  the  defendant 
made  objection  to  the  validity  of  the  warrant 
fta  the  ground  that  Thomas  CahiU,  who  made 


oath  to  the  complaint,  had  no  knowledge  of 
the  facts  stated  th^^n,  save  such  as  were 
based  upon  rumor,  hearsay.  Information  re- 
ceived from  otb»s,  and  belief;  that  he  did 
not  produce  any  witnesses  liefore  the  Justice 
who  knew  the  facts  stated  In  the  complaint; 
that  he  was  not  a  witness  who  could  give  any 
competent  teatlmooy  upon  the  trial;  that,  not- 
withstanding he  verified  said  complaint  as 
true,  yet  Iiavlng  no  knowledge  except  as  be- 
fore stated,  the  complaint  did  not  constitute 
sufflcl^t  probable  cause  to  Justify  the  issue 
of  said  warrant,  nor  the  arrest  of  the  defend- 
ant, nor  for  any  other  purpose,  and  that  all 
the  proceedings  based  thereon  were  and  are 
without  Jurisdiction.  lYesumably  these  ob- 
jections wore  overruled,  although  the  record 
does  not  so  state,  but  an  Information  against 
the  defendant  was  filed  In  the  district  court 
on  May  11,  1895.  On  June  3,  1895,  the  de- 
fendant filed  a  plea  in  abatement  on  the  fore- 
going grounds,  and  he  demanded  a  trial  by 
Jury  of  the  truth  of  the  facts  contained  In  the 
plea.  The  state  answered  the  plea  by  a  gen- 
eral denial,  and  the  defendant  again  demand- 
ed a  trial  of  the  Issue  by  jury,  which  was 
overruled.  The  defendant  then  offered  evi- 
dence in  support  of  his  plea,  but,  the  state  ob- 
jecting, the  testimony  was  excluded  and  the 
plea  overruled.  On  the  next  day  the  defend- 
ant was  arraigned,  but  refused  to  plead,  on 
the  ground  that  no  copy  of  the  Information 
duly  certified  by  the  clerk  under  his  hand 
and  the  seal  of  the  court  had  been  served  up- 
on blm,  and  he  presented  In  evidence  the  copy 
served,  which  appeared  to  be  full,  true,  and 
correct,  and  the  same  was  so  certified  by  the 
clerk  on  May  28th,  the  day  of  its  service,  but 
no  seal  was  attached  to  the  certificate  of  the 
clerk.  The  objectlffli  was  overruled,  and  the 
defendant  required  to  plead,  but  he  stood 
mute,  and  the  court  directed  the  entry  for  him 
of  a  plea  of  not  guilty.  On  the  trial  the  de- 
fendant was  found  guilty  (rf  murder  In  the 
second  d^ee,  and  was,  on  July  5,  1895,  sen- 
tenced to  Imprisonment  at  hard  labor  In  the 
p^tentlary  for  a  term  of  15  years.  Other 
fkcts  appear  in  the  opinion. 

F.  B.  &  J.  A.  Smith,  tar  appellant  F.  B. 
Dawes,  Atty.  Gen.,  Samuel  C.  Miller,  and  J. 
F.  Bradley,  for  the  State. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
The  plea  In  abatement  is  unjed  on  the  au- 
thority ot  State  V.  Gleason,  32  Kan.  245,  4 
Pac.  303,  but  In  that  case  the  prosecution  was 
commenced  In  the  district  court,  and  the  in- 
formation was  verified  by  the  county  attor- 
ney only  upwi  Information  and  belief.  Sec- 
tion 15  of  the  bin  of  rights  provides  that  "no 
warrant  sball  Issue  but  on  probable  cause  sup- 
ported by  oath  or  affirmation,"  and  this  court 
held  that  the  verification  of  the  information 
was  neither  an  oath  nor  an  atfinnatlon;  and 
this  position  Is  supported  by  City  of  Atchison 
V.  Bartholow,4  Kan.  124, 139, 140,  and  Thomp- 
son T.  Hlgsinbotham,  18  Kan.  42,  44,    In  the 
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01eas<Hi  Oase.  tberefore,  no  legal  foundation 
had  been  latd  for  Issutng  the  warrant,  and.  Its 
validity  having  been  challoiged  at  the  first  cip- 
portDDlty,  this  conrt  held  that  the  defentent 
ought  to  have  been  dtecharged  until  the  In- 
foimatton  should  be  verified,  and  a  new  war- 
rant Issued  thereon.  In  Hba  case  at  bar  the 
complaint  waa  regular  In  ft>nn,  and  was  sup- 
ported by  the  oath  of  Thconas  CahlU,  and  this 
conferred  jurisdiction,  and  authorised  the  Jus- 
tice to  laaue  the  warrant  without  the  calling 
In  of  oflier  wltneeaes,  as  authorised  by  section 
86  of  the  Code  of  Criminal  Procedure.  Gen. 
St  18S8,  par.  5099.  Gouns^  for  d^endant 
dtes  no  authority  in  8upp(»t  ot  his  contention 
that  on  a  plea  in  abatement  the  question  can 
be  tried  either  with  or  without  a  Jury  as  to 
the  eztmt  of  the  knowledge  of  tiie  person  vrtio 
makes  oath  to  the  complaint,  and  we  know  of 
none.  It  is  therefore  quite  immaterial  m  this 
case  wheth^,  upon  a  plea  In  abatement  rais- 
ing an  Issue  ot  ftct,  the  trial  of  such  Issue 
should  be  by  the  court  or  by  a  Jury.  The 
complaint  waa  In  due  and  legal  form,  as  was 
the  warrant  Issued  upon  It,  and  we  must  ludd 
that  the  arrest  <tf  the  defendant  was  fully  wi- 
thorised  by  law,  and  that  the  court  committed 
no  error  In  refuting  to  hear  evidence  In  sup- 
port of  the  plea. 

2.  It  was  the  duty  of  the  derk  of  Ihe  court 
to  make  out  a  copy  of  the  Information,  and 
cause  the  same  to  be  delivered  to  the  defend- 
ant, or  his  connsd,  at  least  48  houra  before  the 
arralgnmoit.  Oen.  St.  1689,  par.  S223.  There 
Is  no  spedflc  requirement  ot  a  certificate  by 
the  clerk  under  the  seal  of  tiie  court  to  tbB 
correctness  of  the  copy,  although  It  Is  the  bet- 
ter practice  to  attach  such  certificate  and  seat 
The  certificate  of  the  clerk  here  was  In  good 
form,  except  that  the  seal  was  not  affixed; 
but  we  are  required  to  give  Judgment  with- 
out regard  to  technical  errors  or  defects,  or 
to  exceptlcms  which  do  not  affect  the  substan- 
tial rights  of  the  parties.  Gen.  St.  1889,  par. 
6S65;  Laurent  v.  State,  1  Kan.  313;  Millar 

State,  2  Kan.  175;  State  v.  Winner,  17 
Kan.  29S.  There  Is  no  claim  that  the  copy 
of  the  information  delivered  to  the  defendant 
was  not  full,  true,  and  correct,  as  certified  by 
the  clerk;  and,  if  It  was  irregular  to  omit  the 
Seal,  the  error  was  Immaterial,  and  not  preju- 
dldol  to  the  dcfoidant. 

3.  James  Clune  was  killed  by  the  defendant 
on  Tuesday,  April  30th.  The  defendant 
claims  that  the  act  was  committed  In  self-de- 
fense. On  the  Sunday  night  next  preceding, 
Clune,  one  O'Brien,  the  defendant  and  per- 
haps some  others,  were  engaged  In  an  affray, 
and  there  was  considerable  evidence  that  on 
Sunday  night  Monday,  and  Tuesday  Clune 
made  threats  that  he  would  kill  the  defendant 
on  tight,  and  some  of  these  tYu%ats  were  com- 
municated to  tiw  defendant  On  Tuesday  the 
defendant  and  one  Buffington  were  driving  a 
te^ra  through  an  alley  In  Kansas  City,  Kan., 
when  tliey  saw  Clune  and  O'Brioi,  with  some 


other  persons,  in  a  tiam  abutting  on  the  al- 
ley. The  defendant  offered  to  show  by  bis 
own  testimony  and  tiiat  <rf  Bufflngbm  that  he 
then  expressed  his  fdars  to  Buffinffton  hi 
words  something  like  these:  "There  are  those 
fellows.  They  will  get  me."  But  the  evi- 
dence was  excluded  on  the  ground  that  it  was 
a.  declaratioa  of  the  defendant  In  his  own  in- 
terest Counsel  claimed  that  as  the  homkdde 
occurred  only  about  three  minutes  aftorwards, 
and  within  150  feet  from  the  place  where 
this  CTprestion  Is  all^wd  to  have  beat  used.  It 
ought  to  have  been  admitted,  If  not  as  part  of 
the  res  gestse,  at  least  as  showing  the  state  ot 
ndnd  ot  the  defei^uit  voy  tiiortly  b^ore  Qm 
fatal  shot  was  fired,  and  which  ndght  be  pre- 
sumed to  cmtlnue  until  that  event  Buffing- 
ton  was  allowed  to  testify  that  at  this  time 
he  told  the  def«idant  in  subetanee^  to  tit  stm, 
and  th^  would  not  hurt  him,  which  Implies 
that  the  defendant  bad  eqiiressed  or  manifest- 
ed some  fear.  The  evidence  for  the  prosecu- 
tion tended  to  show  that  liie  defendant  and 
Bufflngtm  drove  on  a  little  way,  and  stopped 
at  Buffington's  house  on  the  alley,  and  that 
Clune  and  O'Brien,  coming  out  of  the  bam. 
passed  the  wagon,  and  when  they  were 
opposite  the  Iwnses  the  defmdant  without 
warning  or  present  provocation,  shot  Clune, 
who  f^  dead,  and  the  defendant  then  Junqied 
from  the  wagon,  running  after  O'Brien,  and 
firing  <Hie  tiiot  at  Um.  Tlie  defendant  testi- 
fied that  whoL  Clune  was  oppotite  the  horses 
be  reached  down,  and  got  a  brickbat,  and 
threatened  to  kill  the  defendant  vrKb  It  whoi 
he  shot;  and  his  statement  was  In  a  measure 
corroborated  by  Bufflngtoa.  Under  the  dr- 
cumstancea,  we  hold  that  the  court  did  not 
err  in  excluding  the  declaration  of  the  defend- 
ant to  BnffingtuL  It  was  not  part  of  the  res 
gestae.  No  trouble  had  occnired  that  day.  and 
neither  Clune  nor  O'Brien  had  made  any  1k» 
tile  demonstration  at  that  time.  The  declara- 
tion was  of  a  self-serving  character,  such  as  s 
man  ml^t  eatily  fl^ame  in  antidpatlon  oC  the 
commlstion  at  a  crime,  to  be  used  afterwards 
In  exculpation  of  his  guilt  1  GreenL  Ev. 
i  lOS;  State  v.  Montgomery,  8  Kan.  351,  361; 
State  V.  Pomeroy,  26  Kan.  S19,  851.  And. 
even  If  It  were  admissible,  we  think  its  ex- 
clusl<m  wtmld  not  be  material  error,  for  the 
state  of  mind  of  tiie  defendant  might  well  be 
inferred  from  the  other  testimony  in  his  be- 
half on  the  hypothetis  ot  Its  bting  true.  The 
defoise  was  based  entirely  upon  wbat  took 
place  after  the  team  stopped  at  Buffington's 
house,  and  Clune  and  O'Brioi  had  passed  the 
wagon.  If  the  Jury  gave  credit  to  the  defend- 
ant's testimony  as  to  the  hostile  demonstration 
witii  the  brickbat,  and  the  threats  said  to  ac- 
company It,  evtdmtly  they  did  not  believe  that 
the  defendant  was  Justified  In  taking  (June's 
life.  No  other  pcdnts  having  been  argned 
orally  or  in  the  defendant's  briefs,  the  Judg- 
ment must  be  affirmed.  All  the  Justices  con- 
curring. 
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In  re  PASCHAL. 


(Supreme  Coort  of  KanBas.    Not.  0,  180C.) 
Cbihixal  Law— Excebsivb  Sentbnck— ErrBcr. 

1.  Where  a  prisoner  ia  arralgiied  on  a  crim- 
inal cfaarse  before  a  court  of  competent  Juria- 
diction,  and  plcuda  guilty  thereto,  and  the  court 
thereupon  imposes  a  aentenoe  of  confinement  in 
the  Deuitentiary  for  a  period  longer  than  that  au- 
thorized bj  law,  bat  where  the  court  had  author- 
ity nnder  a  charge  of  a  higher  gmde  of  the  of- 
fense to  impoee  the  punishment  actually  adjudg- 
ed agaiiut  the  priaoner,  the  jadgment  and  sen- 
tence are  not  void  in  toto,  and  the  priHoner  will  not 
l>e  diaehai^ed  on  habeaa  corpua  before  the  expi- 
mtion  of  the  minimum  period  of  punishment 
fixed  by  the  statute  for  the  offense  actually 
charged,  which  the  court  wa»  required  to  im- 
puae  in  the  case. 

2.  Id  KUfb  a  case  whether  the  nrisoner  can 
be  relieved  on  habeas  corpus  from  the  excess  of 
puDiahment  over  that  allowed  by  law,  and  wheth- 
er such  exeeaa  ia  all  of  the  term  over  the  mioi- 
mum,  or  only  over  the  maximum,  puuishmcDt 
prtfieribed  by  the  statute,  is  not  determined. 

fSyllabns  by  the  Coort) 

Application  by  Charles  Paschal  for  a  wrtt 
of  habeaa  corpus.  Denied. 

Maher  &  Holt  and  W.  H.  Slavens,  for  pe- 
titioner. P.  B.  Dawes,  Atty.  Gen.,  for  re- 
ftpondent. 

ALLEX,  J.  The  petitioner  was  charged 
by  the  county  attorney  of  Wyandotte  coun- 
ty with  burglftry  and  larceny  In  a  dwelling 
house  In  the  nighttime,  and  being  arraigned 
In  court  he  pleaded  guilty  to  the  charge. 
The  court  apparently  understanding  the 
ehar^  to  be  that  of  burglary  In  the  first 
degree,  sentenced  him  to  confinement  and 
hard  labor  In  the  penitentiary  for  the  term 
of  2«  years.  The  crime  In  fact  charged  Is 
burglary  in  the  second  degree  and  grand 
larceny  committed  In  a  dwelling  house.  It 
is  not  stnted  that  any  human  being  was  In 
tlie  dwelling  house  at  the  time  of  the  bur- 
glary, -which  Is  an  essential  fact  to  be  stated 
In  a  charge  of  burglary  in  the  first  degree. 
Under  the  charge  contained  In  the  Infornm- 
tlon  the  defendant  was  liable  to  a  sontonce 
of  imprlsomucnt  for  the  burglary  not  less 
than  5  nor  more  than  10  years,  and  for  the 
larceny  not  less  than  1  nor  more  than  7 
years.  T\ie  minimum  punishment  that  the 
court  was  authorized  to  Impose  for  both  of- 
fenses wasf!  years,  and  the  maximum  punish- 
ment was  17  years.  It  thus  appears  that  the 
sentence  actually  pronouncerl  was  for  a  term 
three  yeera  longer  than  the  law  authorized. 
It  la  contended  that  the  judgment  Is  there- 
fore absolutely  void.  While  there  are  some 
authorities  that  would  seem  to  go  to  this 
len^h,  the  better  mle  Is  that  where  the 
court  has  jurisdiction  of  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion, and  might  In  a  proper  case  Impose  the 
sentence  that  it  dirt  In  fact  Impose,  the  judg- 
ment Is  not  absolutely  void.  In  re  Petty, 
•S^  Kan.  477;  In  re  Dill,  32  Kan.  068.  5  Pac. 
HU;  V  Am.  &  iSag.  Enc.  Jaw.  281.  Tltat  It 
was  error  for  the  district  court  to  render 


the  judgment  It  did  la  very  clear,  but  It  Is 
not  BO  clear  that  the  error  can  be  corrected 
under  a  writ  of  habeas  corpus,  the  defend- 
ant being  held  "upon  a  process  issued  on  a 
flnal  Judgment  of  a  court  of  competent  ju- 
risdiction," See  section  071  of  the  Code  of 
GlTil  Procedure,  and  Ex  parte  Nye.  8  Kan. 
90.  If  the  court  may  Inquire  into  the  valid- 
ity of  the  commitment,  and  may  under  a 
writ  of  habeaa  corpus  relieve  the  petitioner 
from  the  punishment  Imposed  In  excess  of 
that  authorized  by  law,  then  we  have  to 
determine  what  that  excess  Is.  Of  course, 
all  over  17  years,  the  maximum  punishment 
authorized,  Is  excessive,  but  whether  this 
court  ought  to  assume  that  the  district  court 
Intendefl  the  maximum  punishment  may  be 
a  question  of  serious  doubt.  If  the  charge 
had  been  In  fact  burglary  in  the  first  de- 
gree, as  the  court  evidently  understood  It, 
the  maximum  punishment  authorized  would 
have  been  21  years  for  the  burglary  and  7 
years  for  the  larceny,  or  28  years  In  all. 
The  maximum  punishment  of  the  offense  the 
court  understood  to  have  been  committed 
w^as  therefore  not  Imposed.  We  can.  how- 
ever, say  with  certainty  that  the  court  In- 
tended to  Impose  the  minimum  sentence,  at 
least,— of  Imprisonment  for  6  years.  The 
defendant  was  charged  with  and  pleaded 
gnllty  to  crimes  for  which  the  court  was 
required  uuder  t.*ie  law  to  direct  his  pun- 
ishment by  confinement  at  hard  labor  for 
terms  aggregating  not  less  than  six  years. 
The  judgment  in  this  case  was  rendered  on 
the  8th  day  of  March,  1890,  and  six  years 
have  not  passed  since  that  time.  The  Im- 
prisonment of  the  petitioner  at  this  time 
therefore  is  not  shown  to  be  illegal,  and  we 
cannot  In  this  proceeding  undertake  to  cor- 
rect the  judgment.  Whether  the  prisoner 
can  be  discharged  on  habeas  corpus  after 
he  has  served  out  so  much  of  the  sentence 
as  the  law  authorized  the  court  to  impose, 
or  not,  we  are  not  now  called  upon  to  de- 
termine. The  petitioner  Is  remanded  to  the 
custody  of  the  wnrdea  of  the  penitentiary. 
AH  the  justices  concurring. 


<»KaiLH) 

STATE  ex  rel.  DAWES,  Attorney  General,  v. 
BAILEY,  County  Clerk. 

(Supreme  Court  of  Kansas.    Nov.  6,  18^.) 

CossTiTb'TioriAL  Law— PowEK  op  Leoiblatcbb  — 

Tasatios. 

J.  The  letrialftture  has  no  power  to  provide 
for  rai^iug  rrvenne  to  defray  expennes  of  the 
state  for  more  than  two  yean  at  one  time;  and 
so  much  of  jiaragraph  C'tSS  of  the  (ieoeral  Stat- 
utes of  1SS9  as  attempted  to  provide  for  raising 
a  fund  after  the  espimtlon  oi  the  two  succeed- 
ing &wa\  years  was  void. 

2,  The  Icglslatnre  may  levy  taxes  by  re- 
quiring a  gross  Bum  to  he  coHi'cti'd  from  the  tax- 
able property  of  the  state,  as  well  as  by  fixing  a 
rote  per  cent. 

3.  S(>ctiou  2  of  chapter  22tJ  of  the  Laws  of 
ISQTt  is  valid  as  a  provision  for  raising  the  sum 
of  $100,000  per  year  for  the  support  of  the  statu 


Digitized  by  Google 


874 


PACIFIC  REPOBTBR,  VoL  42. 


(Kan. 


nntveroitr  for  the  years  eodiiuc  Juue  30,  1896 
and  1897. 
(Sa-IIabus  by  the  Court.) 

Application  by  the  state,  on  the  relation 
of  F.  B.  Dawes,  attorney  general,  against 
J.  K.  Bailey,  county  clerk  o(  Franklin  coun- 
ty, for  mandamua.    Judgment  for  plaintiff. 

F.  B.  Dawes.  Atty.  Gen.  H.  P.  Welsh,  for 
defiendant. 

ALLEN,  J.  Thia  Is  an  action  brought  In 
this  court,  by  the  attorney  general,  to  com- 
pel the  defendant,  as  county  clerk  of  Frank- 
lin county,  to  place  on  the  tax  rolls  of  that 
county  the  sum  of  $1,501.24,  this  being  the 
share  of  taxes  for  the  support  of  the  state 
unlTersity  apportioned  to  Franklin  coun^. 
The  defendant  moves  to  quash  the  alterna- 
tive wrtt  heretofore  Issued  herein,  on  the 
ground  that  no  valid  levy  was  made  by  the 
legislature  for  this  purpose. 

By  chapter  12  of  the  Laws  of  1805.  the 
legislature  appropriated  for  current  expen- 
ses of  the  university  for  the  year  ending 
June  30,  1896,  the  anm  of  9100,000.  and  a 
like  sum  for  the  succeeding  year.  Section  3 
of  the  act  provides  as  follows:  "The  sums 
appropriated  under  section  2  of  this  act  shall 
be  paid  out  ot  the  fund  created  by  the  act 
entitled  'An  act  to  provide  tor  the  govern- 
ment and  maintenance  of  the  University  of 
Kansas,*  which  took  effect  February  27, 
1889.  as  amended  by  the  Laws  of  181Kj,  and 
If  the  funds  created  by  this  act  are  not 
Buffldent.  then  the  balance  to  meet  this  ap- 
propriation shall  be  paid  out  of  any  money 
in  the  treasury  not  otherwise  appropriated." 
The  act  of  1889  referred  to,  and  which  ap- 
pears In  the  General  Statutes  of  that  year 
as  paragraph  6383,  provides  for  a  levy  suf- 
ficient to  create  a  fund  of  975,000  per  year 
for  the  year  ending  June  30,  1891,  and  each 
succeeding  year  thereafter.  By  section  2  of 
chapter  22(i  of  the  Laws  of  1895,  this  section 
is  amended  so  as  to  increase  the  fund  to  be 
raised  to  1100.000  per  annum. 

Objections  are  urged  against  the  validly 
both  of  the  act  of  1889  and  the  amendments 
of  1805,  on  the  grounds  that  the  legislature 
has  no  power  to  provide  for  r^lng  revenue 
for  more  than  two  years,  and  that  the  only 
manner  in  which  the  legislature  can  levy 
a  tax  Is  by  fixing  a  rate  per  cent,  on  the 
taxable  property.  It  is  claimed  that,  the 
original  section  being  void,  it  could  not  be 
amended,  and  that  chapter  226  of  the  Xiaws 
of  1S95  is  wtioUy  inoperative  on  this  ground, 
and  also  on  the  further  ground  that  the  title 
to  the  act  flails  to  express  its  subject 

Section  3  of  article  11  of  the  constitution 
provides:  "The  legislature  shall  provide  at 
each  regular  session  for  raising  sufficient 
revenue  to  defray  the  current  expenses  of 
the  state  for  two  years."  This  section  Im- 
poses on  the  legislature  at  each  biennial  ses- 
sion a  duty  to  levy  taxes  for  the  ensuing 
two  years.   That  dnty  must  be  fully  pet^ 


formed  by  the  legislature  at  each  regular 
session,  and  one  body  of  legislators  cannot, 
by  making  a  continuing  levy,  encroach  on 
the  province  of  a  succeeding  one.  The  act 
of  1889  was  valid  as  a  levy  for  two  years 
only.  There  Is  no  force  In  the  contention 
that  the  legislature  can  only  levy  taxes  by 
fixing  a  rate  per  cent,  on  the  valuation  of 
the  property.  The  constitution  nowhere  re- 
stricts the  legislature  to  any  particular  form 
of  raising  revenue. 

The  title  of  chapter  226  of  the  Laws  of 
18^  is  as  follows:  "An  act  amending  sec- 
tions 6380  and  63S3  of  the  General  Statutes  of 
1889,  and  repealing  said  original  sections.** 
The  contention  that  this  act  Is  Invalid  be- 
cause the  act  of  1889  had  spent  Its  force, 
and  is  therefore  not  a  law  capable  of  amend- 
ment, is  not  sound.  It  was  a  valid  law  for 
raising  revenue  for  two  years.  It  had  a  con- 
tinuing force  until  amended  for  various  pur- 
poses; among  others,  the  collection  of  tbe 
amount  levied  wherever  the  same  remained 
delinquent,  and  as  a  basis  for  all  the  neces- 
sary tax  proceedings  provided  for  its  collec- 
tion. It  was  never  a  mere  nullity,  and  the 
legislature  bad  ample  power  to  amend  it 
Tbe  title  to  chapter  •£»  of  the  Laws  of  18»S 
refers  specifically  to  the  sections  amended, 
and  is  unexceptionable  In  form.  By  para- 
graph 0928  of  the  General  Statutes  of  1889, 
it  is  made  the  duty  of  the  State  board  of 
equalization  to  apportion  the  amount  of  tax- 
es for  state  purposes  among  the  several 
counties  in  proportion  to  tbe  value  of  the 
taxable  property  therein;  and  paragraph 
6030  makes  it  the  duty  of  the  connty  cleiic 
in  each  county  to  determine  the  rate 
cent  necessary  to  raise  the  taxes  required 
for  state  purposes  as  determined  by  tbe 
state  board  of  equalization,  and  place  the 
same  upon  the  tax  rolls  of  the  county.  It  Is 
the  clear  duty  of  the  county  clerk  In  each 
county  to  charge  up  against  the  taxable 
property  the  taxes  required  to  be  raised  for 
the  support  of  the  university  by  the  stat- 
utes under  consideration. 

The  motion  to  quash  the  writ  is  overruled, 
and  Judgment  entered  for  the  plaintiff.  Ail 
the  Justices  concurring. 


McPHBRSON  V.  BTATH  ex  rd.  HOPKINS, 
County  Attorn^. 

DUNN  T.  DUNN. 
(Supreme  Court  of  Kansas.    Nov.  9,  1895.) 

BOPRBHB  CODBT  —  CoURT  OF  AFPBALS— JURISDIO- 

TION. 

1.  Chapter  246  of  the  T^aws  of  1889  did  not 
take  away  the  right  of  tbe  aggrieTed  party  to  a 
review  in  the  supreme  court  of  a  judgment  in  su 
action  of  divorce  and  action  rcmovinff  a  person 
from  a  public  office  for  official  misconduct,  or  oth- 
er action  involving  personal  risrbts  or  status, 
where  no  amount  of  money,  or  thing  susceptible 
of  a  money  valuation,  was  in  controversy.  Ap- 
neais  were  cut  off  only  where  there  was  nothing 
in  controversy  but  money,  or  property  or  rights 
susceptible  of  a  valuation  in  money. 
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2.  Section  9  of  chapter  96  of  the  Laws  of 
1SJ>5,  conccming  appellate  courts,  does  not  confer 
on  thp  courts  ot  appeals  jurisdiction  of  petitions 
in  error  to  reverse  judgments  for  a  divorcf,  or 
for  the  removal  of  a  person  from  office  for  official 
mtscoudurt.  That  clause  in  wiid  socUou  which 
irives  the  courts  of  appeals  jurisdiction  where 
the  amount,  or  valae,  does  not  exceed  $2,000, 
exclusive  of  interest  and  costs,  includes  only  ac- 
tions where  there  is  an  amount,  or  something 
oaring  a  money  value,  la  controversy. 
(Syllabua  by  the  Court.) 

Error  from  court  of  appeals,  Northern  de- 
partment, Western  division. 

Action  by  the  state  ex  rel.  Selden  O.  Hop- 
kins, eoimty  attorney,  against  J.  B.  McPher- 
tK>n,  and  action  by  Laura  L.  Dunn  against 
Prank  W.  Dunn.  In  both  cQses  Judgments 
were  rendered  for  plaintiffs,  and  defeudants 
brought  error  to  the  court  of  appeals,  which 
certified  them  to  the  supreme  court  Jurisdic- 
tion retained. 

J.  A.  GUI,  M.  B.  Thorp,  and  J.  T.  Patter 
eon,  for  plaintiff  in  error  J.  B.  McPherson. 
8.  G.  Hopkins,  for  the  State.  F.  W.  Irish 
and  Milton  Brown,  for  plaintiff  In  error 
Frank  "W.  Dunn.  John  E.  Hessin,  for  de- 
fendant in  error  Laura  L.  Dunn. 

ALLEN,  J.  These  cases  were  set  down 
for  argument  at  the  last  session  on  the  Ju- 
risdictional questions  presented  by  the  rec- 
ords. The  case  of  McPherson  v.  State  ex 
rel.  Hopkins  Is  a  petition  in  error  to  reverse  a 
Judgment  of  the  district  court  of  Sheridan 
county  removing  the  defendant  from  the 
office  of  county  clerk  of  that  county  for  cor- 
ruption and  official  misconduct.  There  Is 
no  money  judgment  to  be  reviewed,  except 
for  costs,  nor  are  there  any  parties  to  the 
proceedings  but  the  plaintiff  and  the  state. 
The  case  of  Dunn  v.  Dunn  is  a  petition  In 
error  to  reverse  a  Judgment  of  the  district 
court  of  Riley  county  granting  a  divorce  to 
the  defendant  In  error,  and  awarding  to  her 
the  custody  of  two  minor  children,  and  $50 
for  attorney's  fees.  There  are  other  orders 
with  reference  to  the  property  of  the  parties, 
but  nothing  whatever  to  indicate  the  value 
thereof.  Two  questions  not  heretofore  pass- 
ed on  by  this  court  are  to  be  determined: 
(1)  Whether  the  Judgment  of  the  district 
court  Is  not  final.  (2)  If  an  appeal  lies, 
whether  the  Jurisdiction  Is  In  this  court,  or 
the  courts  of  appeals. 

Section  1  of  chapter  245  of  the  Laws  of 
1S.S9  provides;  "No  appeal  or  proceeding  In 
error  shall  be  had  or  taken  to  tbe  supreme 
rourt  In  any  civil  action  imless  the  amount 
or  value  in  controversy,  exclusive  of  costs, 
shall  exceed  one  hundred  dollars,  (f  100)  ex- 
cept in  cases  Involving  tbe  tax  or  revenue 
laws,  or  the  title  to  real  estate,  or  an  action 
for  damages  In  which  slander,  \lbel,  mali- 
cious prosecution,  or  false  imprisonment  Is 
det'lared  upon,  or  the  constitution  of  this 
state,  or  the  constitution,  laws  or  treaties  of 
the  TJnitod  States,  and  when  the  Judge  of 
the  district  court,  or  superior  court  trying 


the  case  Involving  less  than  one  hnndred 
dollars,  ($100)  shall  certify  to  the  supreme 
court  tliat  the  case  is  one  belongiug  to  the 
excepted  classes."  Under  this  section,  if 
the  action  be  one  to  recover  money  or  spe- 
cIBc  property,  and  does  not  fall  within  any 
of  the  exceptions,  it  is  clear  that  the  Judg- 
ment of  the  district  court  Is  final.  Did  the 
legislature  Intend  to  take  away  all  right  of 
appeal  In  cases  involving  rights  not  sus- 
ceptible of  a  valuation  in  money,  or  did  It 
intend  that  the  restriction  should  be  con- 
fined to  cases  involving  an  amount  of  mon- 
ey, or  something  having  a  value  In  money? 
The  language  employed  does  not  express  the 
purpose  of  the  legislature  in  this  particular 
with  perfect  clearness,  and  would  seem  to 
be  susceptible  of  either  construction.  We 
find  that  by  chapter  107  of  the  laws  passed 
at  the  same  session  the  law  with  reference 
to  appeals  in  divorce  cases  was  amended  so 
as  to  require  a  notice  of  Intention  to  ai)peal 
to  be  filed  in  the  office  of  the  clerk  within  10 
days,  and  allowing  a  petition  in  error  to  be 
filed  within  4  months  from  the  date  of  the 
decree.  Chapters  107  and  245  were  both  ap- 
proved by  the  governor  on  the  2d  day  of 
March,  188!).  Although  chapter  107  was  first 
published  in  the  olUcini  newspaper,  and 
therefore  took  effect  first,  It  Is  clear  that  the 
legislature  intended  that  both  acts  should 
take  effect,  and  that  appeals  should  be  al- 
lowed in  divorce  cases.  Although  property 
rights  are  often  determined  In  divorce  cases, 
they  are  disposed  of  rather  as  incident  to  the 
divorce,  where  one  Is  granted,  than  as  the 
principal  subject  of  controversy.  The  pro- 
visions of  chapter  107  permit  an  appeal  as 
well  where  there  Is  not  as  where  there  Is  a 
Judgment  for  alimony.  In  the  ease  before 
us  there  Is  also  an  order  with  reference  to 
the  custody  of  children.  The  rights  affected 
by  the  judgment  of  divorce  and  by  the  order 
with  reference  to  the  children,  though  whol- 
ly incapable  of  valuation  in  money,  are 
yet  of  first  importance  to  the  individual. 
It  was  the  evident  purpose  of  the  legislature 
in  passing  chapter  245  to  cut  oft  appeals  In 
cases  of  trifling  importance,  where  it  was 
deemed  better  that  such  litigations  should 
end  with  the  district  court  than  that  they 
should  consume  the  time  of  tbls  court,  in 
the  overcrowded  condition  of  its  docket. 
While  there  is  no  act  passed  at  the  same  ses- 
sion of  the  legislature  showing  conclusively 
that  It  was  not  Intended  to  cut  off  appeals 
in  cases  involving  the  right  to  hold  an  office, 
as  the  first  case  now  under  consideration 
does,  the  reasons  for  allowing  the  appeal 
apply  with  substantially  the  same  force  to 
both  cases.  A  removal  from  office  for  cor- 
ruption or  misconduct  not  only  deprives  the 
defendant  of  the  emoluments  of  his  office, 
which  may  be  much  or  little,  but  subjects 
him  to  a  lasting  disgrace  and  injury,  not 
susceptible  of  valuation  in  money,  and  we 
think  the  defendant  has  the  right  to  have 
the  proceedings  of  the  trial  pourt  reviewed, 
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and  to  be  relieved  from  tlie  consequences  of 
any  errors  of  law  It  may  have  committed. 

Having  reached  tbe  conclusion  that  the 
cases  may  be  reviewed,  we  have  little  diffi- 
culty !n  determining  the  second  question. 
So  much  of  section  9  of  chapter  96  of  the 
Laws  of  1893,  concerning  appellate  courts, 
as  is  applicable  to  the  question  under  con- 
sideration, reads  as  follows:  "Said  courts  of 
appeals  •  •  •  shall  also  hare  exclusive 
appellate  jurisdiction  as  now  allowed  by  law 
•  •  *  In  all  proceedings  In  eiTor,  as  now 
allowed  by  law,  taken  from  orders  and  de- 
cisions of  the  district  and  other  courts  of 
record,  or  the  judge  thereof,  except  probate 
courts.  In  civil  actions  before  final  Judgment, 
and  from  all  final  orders  and  Judgments  of 
such  courts,  within  their  respective  divi- 
sions, where  the  amount  or  value  does  not 
exceed  two  thousand  dollars,  exclusive  of  In- 
terest and  costs.  •  ♦  •  All  other  cases  of 
appeal  and  proceedings  in  error  shall  be  tak- 
en as  DOW  provided  by  law."  Giving  to 
the  words  used  in  this  section  the  same  con- 
struction given  to  section  1  of  chapter  245 
of  the  Laws  of  1889,  It  must  be  held  that 
the  courts  of  appeals  take  jurisdiction  of 
eases  under  the  provision  quoted  only  when 
tliere  Is  amount  or  value  In  controversy 
Which  does  not  exceed  $2,000.  It  follows 
from  this  construction  that  proceedings  to 
reverse  judgments  for  divorce  and  of  remov- 
al from  office  must  be  brought  In  this  court, 
and  not  in  the  courts  of  appeals,  and  that 
this  court  has  jurisdiction  of  tbe  two  cases 
under  consideration.  All  tbe  Justices  con- 
currlng. 


(M  Kan.  lin 

CITY  OF  EMPORIA  v.  RANDOLPH. 

{Supreme  Court  of  Kansas.    Nov.  9,  1895.) 

MANDAHrS  TO  JlTDOE. 

A  district  judge  may  be  required  by  man- 
(Iflmos  to  hear  a  petition  for  tlie  ciilnrcement  of 
the  city  limitB  under  section  121  of  tlip  act  to 
incorporate  citira  ot  the  socond  clasa,  as  amend- 
ed.   Gen.  St.  18Sy.  par.  8»i. 

Allen.  J.,  disseutiue;. 

(SylhibDB  by  the  Court.) 

Application  by  the  city  of  Emporia  against 
W.  A.  Randolph,  judge  of  tlie  Fifth  judicial 
district,  for  mandamua  Judgment  tot  plain- 
tiff. 

E.  W.  Cminfngimm,  for  plaintiff.  J.  Jay 
Buck,  T.  Sedgwick,  and  L.  B.  Kellogg,  for 
defendant. 

MAllTIX.  C.  J.  On  .Tune  18,  ISOo,  ot  the 
courthouse  in  Emporia,  the  plaintiff,  a  city  of 
the  second  class.  pre8ente<!  to  the  defendant, 
the  judge  of  the  Fifth  Judicial  district,  a  pe- 
tition for  the  extension  of  tbe  boumlarles  of 
the  city.  The  defendant  declined  to  bear  the 
petition  fm  the  gromid  that  the  duties  sought 
to  be  Imposed  upon  the  judge  by  section  121 
of  the  act  relating  to  cities  of  the  second  class 
(paragraph  8»i,  Gen.  St  1889)  are  in  no  wise 


Judicial  in  their  nature,  but  rather  legislative. 
If  this  question  were  a  new  one,  the  writer 
would  entirely  concur  In  the  view  expres.seJ 
Ijy  the  district  Judge,  but  It  was  fully  consid- 
ered In  the  case  of  Callen  v.  City  of  Junction 
City,  43  Kan.  027,  23  Pac.  G52,  where  the 
court  held,  although  unnecessary  to  a  decision, 
that  the  findings  of  fact  made  by  a  Judge  of 
the  district  court  as  required  by  this  section 
are  the  exercise  of  Judicial  power.  That  case 
has  been  followed  In  other  cases,— In  one  at 
least  where  a  consideration  of  questlcms  close- 
ly analogous  was  necessary  in  aiTiving  at  a 
proper  conclusion.  Hnllng  v.  City  ot  Topeka, 
44  Kan.  577,  579,  580,  24  Pac.  1110;  Hurla  v. 
City  of  Kansas  City,  46  Kan,  738,  744,  745, 
27  Pac.  143.  We  think  It  best  to  foUow  these 
authorities,  notwithstanding  we  cannot  assent 
to  the  reasoning  upon  which  they  are  found- 
ed. A  peremptory  writ  will  be  awarded  re- 
quiring the  judge  to  consider  the  petition. 

JOHNSTON,  J.,  concaraing. 

ALLEN,  J.  (dissenting).  I  feel  satisfied 
that  the  decisions  in  the  cases  cited  In  tbe 
foregoing  opinion  were  right,  but  the  reason- 
ing by  which  the  conclusions  were  reached, 
and  the  pn^Kieitton  of  law  affirmed,  that  a 
Judge  acts  judicially  In  passing  on  a  petition 
to  extend  the  corporate  limits  of  a  city,  are  in 
my  opinion  clearly  wrong.  I  cannot  conceive 
of  an  act  more  clearly  and  dlBtinctiTely 
legislative  in  Its  character  than  that  of  de- 
termining what  tbe  political  status  of  a  dis- 
trict shall  be.  The  division  of  the  state  into 
counties,  townships,  cities,  etc..  Is  a  mattw 
to  be  determined  exdtislvely  by  legiedative 
officers,  and  that  duty  cannot  be  Imposed  on  a 
Judicial  officer,  as  such,  against  his  conamt 
I  do  not  think  this  court  la  bound,  when  tbe 
question  Is  directly  and  squarely  presented, 
by  obiter  iicta.  In  former  cases,  nor  by  mis- 
statements of  the  law,  even  though  the  former 
decision  be  based  thereon.  I  do  not  think  the 
district  judge  was  under  any  obligation  to  pass 
on  the  petition,  or  that  a  writ  ought  to  issue 
In  this  case  commanding  him  to  do  so. 


(1  Kan.  A  S») 

STATE  V.  BANE. 

(Court  of  Apppals  of  KnnMS.  SouthiTD  Depart- 
ment, C.  D.    Oct.  23.  189.->.) 

Criminal  Pbosbcctiox  — Costincaxce  — Jcrt  — 

EXAMINATIOX  op  WlTNBSi— INTOXICATIXO 
LiqtOKS— EVI DENOE— iNaTRUCTIOSIS. 

1.  An  applloation  for  a  continuance  of  a 
cauHR  on  account  of  the  Bickiioas  of  the  attorney 
employed  to  defend  a  party  against  a  criminal 
charge  in  an  indictment  Is  within  the  stmnd  dis- 
cretion of  tbe  trial  court,  and  a  refusal  to  grant 
a  continuance  on  such  account  is  not  a  cause  for 
a  reversal  of  tbe  judgment  of  couvictiou. 

2.  A  person  who  has  heard  detailed  state- 
mentB  of  occurrences  in  relation  to  the  commls- 
Rion  of  a  criminal  offense  charged  in  an  indict- 
ment, but  who  has  not  formed  or  expressed  an 
opinion  in  relation  to  the  guilt  or  innocence  of  the 
person  charged  with  the  crime,  or  some  material 
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fact  inyolved  !n  the  pharge,  Is  not  diwinnllfled  to 
sit  as  a  jnror  on  the  trial  on  such  indictment, 

3.  The  cour*'  should  confine  a  witueoft,  iu  his 
examinatioii.  to  such  facts  only  as  are  within 
his  own  personal  knowledge,  and  be  should  not 
be  penoaitted  to  give  hla  conclusions,  arrived  at 
from  his  obserrations,  and  it  is.  ordinarily,  er- 
ror for  the  court  to  permit  an  attorney,  in  the 
examination  of  his  own  witness,  to  ask  bim  lead- 
ing questions  as  to  material  matters  InvolTed  in 
the  issues  being  tried;  but,  where  the  witness  is 
permitted  to  state  his  own  conclusions  to  imma- 
terial matters,  or  the  court  has  permitted  coun- 
sel to  ask  leading  questions  In  relation  to  mat- 
ters Oat  are  immaterial,  it  Is  not  rsveisilde  er- 
ror. 

4.  In  the  trial  of  a  person  charged  with  sell- 
iag  intoxicating  liquors  in  violation  of  the  prohib- 
itory law.  it  is  not  competent  for  the  court  to  al- 
low the  defendant  to  prove,  by  way  of  defense, 
what  another  person  in  the  place  where  intoxicat- 
iuK  liquors  were  being  sold  said,  as  to  what  ef- 
forts such  person  had  made  to  employ  the  wit- 
ness to  attend  bar  for  him  in  that  place. 

5.  Where  the  court  instructs  the  jury  as  fol- 
lows: "To  authorize  a  conviction  upon  all  the 
counts  rolled  upon  by  the  state,  the  jury  must 
beliere,  from  the  evidence,  beyond  a  reasonable 
doubt,  ttiat  the  defendant  made  all  the  sales 
claimed  by  the  Btate;  and  the  evidence  muBt 
prove,  beyond  a  reasonable  doubt,  either  that  the 
defendant  made  the  sales  in  person,  or  that  they 
were  made  for  him  by  his  duly-antiiorised  clerk, 
employ^,  or  agent,  and  with  his  knowledge  and 
conaent;  and  the  evidence  must  prove,  also,  that 
the  liquors  sold  were  intoxicating.  It  is  the 
duty  of  the  jury  to  find  a  verdict  of  not  guilty 
upon  every  count  to  which  you  entertain  a  rea- 
sonable doubt,  and  a  verdict  of  guilty  as  to  every 
count  upon  which  you  have  no  reasonable  doubt. 
Beer  and  whisky  and  all  fermented  liquors  are 
presumed  to  be  intoxicating,  without  proof  of 
their  intoxicating  qualities,  and  If  you  find  from 
the  eviden<«.  beyond  a  reasonable  doubt,  that 
the  defendant,  or  his  agent,  acting  for  him,  and 
with  bis  knowledge  and  consent,  sold  beer  or 
whisky  or  other  fermented  liquors,  by  whatever 
name  called,  you  will  be  authorized  in  finding  all 
such  liquors  were  intoxicating,  as  no  evidence  has 
been  lutrodnced  to  the  contrary," — htid,  the  court 
Instructed  the  jury  correctly  on  the  law. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Reno  county; 
P.  Tj.  Martin.  Judge. 

E.  Bane  was  convicted  of  selling  Intoxicat- 
ing Hqnors  unlawfully,  and  appeals.  Af- 
firmed. 

H.  Fierce,  for  appellant.  F.  B.  Dawes, 
Atty.  Gen.,  Lu  M.  Fall,  Go,  Atty.,  and  Z.  L. 
Wise,  for  the  State. 

JOHNSON,  P.  J.  The  appellant,  B.  Bane, 
was  Indicted  hy  the  grand  Jnry  of  Reno 
coontTt  Id  the  district  court  sitting  within 
and  tor  said  county.  Hie  indictment  cOn- 
ttina  S3  separate  counts,  each  chaTglng  htm 
with  selling  and  harterlng  splrltuons,  vinous, 
fermented,  and  other  Intoxicating  liquors 
withont  having  procured  from  the  probate 
Judge  of  said  county  a  permit  to  sell  intoxi- 
cating liquors.  In  Tl(^tion  of  sectltm  386, 
c  81,  Gen.  St.  1^.  The  Indlctmmt  was 
found  by  the  grand  jury  on  the  13th  day  of 
March,  1899.  The  defendant  was  arrested 
on  a  warrant  Issued  by  the  clerk  of  said 
conrt  on  said  Indictment,  and  on  the  2d  day 
of  Bfay,  1896,  filed  his  motion  and  affldavlt 
for  a  continuance  of  the  case  to  the  next 


term  of  said  court,  for  the  reason  that  the 
attorney  he  had  employed  to  defend  him 
against  the  charges  contained  in  said  In- 
dictment had,  since  his  empl<^ment,  been 
taken  sick,  and  was  then  phyaleaUy  tmable 
to  appear  In  court  and  defend  against  the 
charges  emitftlned  in  said  IndlctmMit;  that 
he  was  the  sole  attorney  employed  for  the 
defense,  and  that  he  had  stated  fnUy  to  him 
his  defense  to  the  matters  contained  In  the 
Indictment,  aiul  tiiat  he  could  not  safely  pro- 
ceed to  the  trial  of  his  cause  without  the 
presence  of  said  attorney  to  conduct  his  de* 
fense;  that  he  did  not  believe  any  other  at- 
torney In  the  county  could  cradQct  his  de- 
fense in  said  case  so  as  to  give  him  a  proptf 
and  efficient  defense  under  the  cliarges  made 
against  him  In  the  Indictment,  his  said  at- 
torney being  famlHar  with  bis  business 
transactions,  and  familiar  with  the  grounds 
of  defense;  that  his  attorney  was  eonllned 
to  his  room,  but  that  he  b^eved  he  would 
be  able  to  defend  him  at  the  noct  term  of 
the  court  His  application  was  ovoruled, 
and  defendant  excepted.  This  Is  the  first 
error  complained  of.  An  apjdication  tot  a 
continuance  on  account  of  the  absence  or  dis- 
ability of  an  attorney  is  addressed  to  the 
sound  difwretlMi  of  the  conrt  The  afflda- 
vits  on  the  part  ot  the  defendant  show  that 
he  bad  knowledge,  several  days  befbre  the 
case  came  on  for  hearing,  that  his  attorney 
was  sick,  and  would  be  unable  to  ap[>ear  in 
court  and  defend  him  against  the  charges 
contained  In  the  indictment  He  had  ample 
time  to  have  procured  other  eouns^  to  de- 
fend him  beton  the  time  the  case  was  set 
for  trial.  He  bad  not  used  due  diligence  In 
preparing  his  defense  after  having  knowl- 
edge of  the  sickness  of  his  attorney,  and  the 
court  did  not  abuse  its  discretion  In  overrul- 
ing and  denying  bis  applicati<ni  for  a  ctrntln- 
uance. 

The  second  matter  assigned  as  enor  was 
In  the  overruling  of  objections  to  the  com- 
petency of  certain  persons  to  sit  as  Jurors  in 
tbe  trial  of  the  case.  The  first  Juror  chal- 
lenged for  cause  was  Fred  Scrosby.  In  his 
examination  on  his  voir  dire  he  says:  *'I 
know  Mr,  Bane  when  I  see  him.  I  have 
heard  persons  say  Mr.  Bane  was  raigaged  In 
selling  Intoxicating  liquors.  Gould  not  say 
when  I  heard  It  Could  not  say  whether  It 
was  within  the  last  year  or  not  I  beard  a 
rumor  was  alL  From  what  I  heard,  it  caus- 
ed me  to  believe  that  he  was  engaged  In 
that  business.  I  have  an  of^nlon,  I  do  not 
know  whether  it  would  require  evidence  to 
remove  It  Could  not  hardly  say  that  It 
would.  X  would  Just  as  soon  have  a  pers<m 
in  the  same  frame  of  mind  as  I  am  myself 
to  Bit  on  a  Jury  in  case  I  was  charged  with 
a  similar  offoise.  No;  I  have  no  fixed  <^n- 
Ion.  I  understand  a  fixed  opinion  Is  one  that 
would  take  evidence  to  remove  It  Q.  Did 
yon  believe  what  you  heard?  A,  It  was 
Just  a  rumor.  I  could  not  tell  where  I  beard 
It   Q.  Did  you  believe  It?   A.  Yes.  shr;  I 
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guess  1  did.  I  still  believe  it,— believe  that 
Baue  lias  been  engaged  In  tbe  sale  of  iDtox- 
icatiog  liquors.  My  belief  is  grounded  by 
what  I  heard.  I  have  not  heard  anything 
that  would  change  my  mind.  Do  not  know 
bow  often  I  have  heard  anything  about  the 
matter.  I  don't  know  anything  about  It.  I 
eoald  not  tell  when  I  heard  anything  about 
it,— when  or  how  I  heard  anything  about  it" 
App<dlaDt  also  claims  that  the  court  erred  in 
overruling  his  challenge  tax  cause  of  Juror 
L.  C.  Pound.  This  juror,  Id  his  examination 
as  to  his  qualiflcatlons,  says:  "I  know  de- 
fendant when  I  see  him.  Simply  a  jjasslng 
acquaintance.  I  have  heard  what  be  Is  char- 
ged with.  Heard  he  was  charged  with  sell- 
ing intoxicating  liquors.  Have  heard  noth- 
lug  about  tbe  case.  Have  no  opinion.  Have 
not  heard  any  i^erson  say  whether  or  not  he 
was  engaged  in  selling  Intoxicating  liquors. 
I  have  heard  it  nunored;  nothing  else  but 
rumor.  Have  heard  no  evidence  on  the  ques- 
tion of  fact  as  to  whether  he  Is  Belling  or 
not.  Have  formed  no  opinion  from  the  ru- 
mors as  to  whether  he  was  selling  or  not. 
I  have  no  opinion  based  on  the  evidence. 
Have  no  fixed  opinion  based  on  rumor.  I 
think  the  rumors  I  have  heard  would  not 
produce  any  influence  on  my  mind.  I  could 
try  this  case  fairly  and  Impartially  on  the 
evidence  In  this  case.  Will  he  guided  solely 
by  tbe  evidence.  I  understand  that  the  de- 
fendant Is  presumed  to  be  innocent  of  every 
cliarge  against  him  until  he  Is  proven  guilty. 
Would  not  consider  the  fact  that  he  has  been 
indicted  by  tbe  grand  jury  as  any  evidence 
against  him.  Would  consider  him  innocent 
until  the  state  produced  witnesses  in  open 
court  to  prove  his  guilt  beyond  a  reasonable 
doubt.  If  I  had  any  reasonable  doubt  of  de- 
fendant's guilt,  would  find  a  verdict  of  not 
gull^.  Do  not  think  the  penalty  fixed  by 
the  prohibitory  law  too  severe.  Have  no 
feeling  for  the  prohibitory  law,  or  any  bias 
or  prejudice  against  It."  On  examination  by 
counsel  fo€  the  defendant,  the  juror,  among 
other  things,  said:  "I  kuow  Mr.  Bane.  I 
have  no  particular  acquaintance  with  him." 
The  following  questl<m  was  then  propound- 
ed to  him:  "Q.  Whom  did  you  ever  hear 
say  anything  about  the  question  as  to  wheth- 
er he  bad  been  selling  intoxicating  liquors  V 
A.  I  don't  kuow  anything  In  particular.  It 
is  just  a  rumor  on  the  street,— street  talk. 
I  heard  such  talk  last  year.  Q.  Did  tbe  par- 
ties with  whom  you  talked  state  what  they 
tmderstood  about  the  facts  In  regard  to  the 
matter?  A.  No,  sir;  I  never  talked  with 
any  one  about  it.  AVell,  I  don't  know 
that  any  one  ever  talked  with  me.  It  was 
just  a  fjeneral  rumor  that  I  would  hear,— 
some  talk  on  the  street.  Was  acquainted 
with  the  parties  I  heard  talking  on  the 
street.  I  guess  I  believed  what  I  heard 
them  say.  I  have  not  heard  anything  to  re- 
move the  belief  from  my  mind.  They  were 
talking  about  Bane's  selling  liquor.  Wliat 
they  said  did  not  cause  me  to  believe  one 


way  or  the  other.  I  don't  remember  any 
definite  talk  that  I  overheard,  more  than 
Bane  run  a  'joint,'  or  something  to  that  ef- 
fect. I  believed  It,  like  anything  else  I 
heard.  I  still  think  so.  It  would  require 
evidence  to  remove  the  belief  upon  that 
point.  If  permitted  to  sit  as  a  juror,  I  would 
start  in  believing  that  fact  Would  still  be- 
lieve It  until  I  heard  some  evidence  to  re- 
move it.  I  understand,  by  the  term  'joint.' 
a  place  where  intoxicating  liquor  Is  sold  In 
violation  of  law.  That  belief  Is  not  firmly 
fixed.  I  mean,  by  'finnly  fixed,'  that  it  Is  not 
fixed  but  what  evidence  would  remove  It. 
It  would  take  evidence  to  remove  the  he- 
lief."  And  upon  this  examination  counsel 
for  the  defendant  challenged  the  juror  for 
cause,  and  thereupon  the  court  further  ex- 
amined the  juror,  and  the  juror.  In  answer 
to  interrogatories  propounded  by  the  court, 
said:  "I  know  nothing  about  this  matter, 
but  mere  rumor.  I  have  no  fixed  or  settled 
opinion.  Most  generally  believe,  when  there 
Is  much  talk,  there  Is  some  truth.  That  is 
about  the  extent  of  it.  I  have  no  opinlou 
that  would  prevent  me  from  fairly  consid- 
ering all  the  testimony  In  the  case.  I  think 
I  can  try  the  ease  according  to  the  law  and 
the  evidence,- nothing  to  prevent  me  from 
being  guided  solely  by  the  evidence."  And 
upon  the  whole  examination  of  this  juror 
the  court  overruled  the  challenge  for  cause. 
Section  20r>,  c.  82,  Gen.  St.  1889,  reada:  "It 
shall  be  a  good  cause  for  challenge  of  a 
juror  that  he  has  formed  or  expressed  an 
opinion  on  tbe  Issue  or  any  material  fact  to 
be  tried."  We  are  unable  to  see  wh«-eln' 
either  Fred  Scrosby  or  L.  C.  Pound  had, 
formed  or  expressed  an  opinion  as  to  the 
guilt  or  Innocence  of  the  appellant  Bane,  on 
any  material  fact  Involved  In  the  charge.' 
They  each  knew  him  by  sight.  Neither  of 
them  was  pa^onally  acquainted  with  him. 
They  had  each  heard  persons  talking  al>out 
his  keeping  a  "J<rfut."  Neither  of  them  had 
engaged  in  conversation  talking  about  it,  nor 
did  any  of  the  persons  who  were  talking 
about  it  address  their  conversation  to  either 
Scrosby  or  Pound.  They  simply  heard  per* 
sons  an  tbe  street  talking  of  it  In  a  casual 
manner.  Neither  of  them  remembered  who 
they  heard  speak  of  the  matter,  or  what 
they  heard  them  say  about  It  Bach  of  these 
parties  testified  that  they  would  not  be  influ- 
enced in  their  verdict  by  anything  they  had 
heard  In  relation  to  it,  and  they  could  go 
into  the  Jury  box  and  try  the  case  fairly  and 
impartially  upon  tbe  evidence,  uulufiueuced 
by  anything  they  had  ever  heard;  that  they 
had  DO  bias  or  prejudice  in  the  matter.  Nei* 
ther  of  them  knew  anything  personally 
about  the  matter  charged  In  the  indictment 
Each  of  them  had  a  belief,  based  on  the 
street  rumor;  but,  taking  the  examination 
of  these  persons  as  a  whole,  it  does  not  show 
that  tbey  knew  anything  about  the  facts 
charged,  and  they  had  not  formed  or  ex- 
pressed any  oi>inIon  that  would  render  tbem 


Digitized  by  Google 


KUL) 


STATE  e.  BANE. 


879 


incmnpetent  as  JnrwB.  In  tbe  case  of  Roj 
T.  State,  2  Kan.  408,  Bailey,  J.,  delWertng 
the  opi^om  of  ttie  court,  says:  "If  no  per- 
aon  were  to  be  deemed  a  competent  Jnrw 
wlio  bad  llatoud  to  a  statement  mcwe  or 
ten  detailed  from  a  womaUf  «r  had  lead 
Bucb  statanent  In  a  newqiaper,  we  api»e- 
head  tbat  it  ndglit  frequently  result  In  a 
comidete  foilure  tit  Justice  fmn  the  es.- 
trane  dlfflcnlty  In  finding  junMrs.  ^Is  court 
cannot  hold,  as  a  matter  of  law,  that  a  per- 
son snmmtmed  as  a  juror  Is  dlsqualifled  to 
sit  as  a  jnnsr  in  a  criminal  case  from  the 
ni««  Ckct  that  he  has  listened  to  a  state- 
ment ftom  hlfl  neighbors  purpwtlng  to  be  a 
detail  (tf  the  occurrence,  which  is  all  that 
appears  In  this  case.  Authorities  m  this 
point  are  too  nuniNxnis  to  leare  any  doubt 
of  the  competency  of  the  Juior."  In  the 
case  of  State  t.  Medlicott,  9  Kan.  191,  King- 
man, C  3;  d^rering  the  opinion  of  the 
'Court,  says:  "The  rule  adopted  by  our  stat- 
ute has  BO  fteqnoitly  been  the  subject  of  Ju- 
dlrial  comment  as  to  leave  little  room  for 
useful  extended  observations.  Although  An- 
ilerson  at  first  stated  that  be  bad  an  opinion, 
upim  further  questioning  It  ai^mrs,  cleaily, 
that  it  was  an  Impresslou  only,  and  tbat  the 
Impressicm  depended  oa  the  newspaper  ac- 
count, of  the  truth  of  wUcta  he  had  no 
knowledge.  We  think  that  Ibere  was  no  er- 
ror in  orerruling  this  challenge  tm  cause  In 
this  case.  An  Impression  is  not  an  c^nion, 
and  not  made  a  cause  for  a  challenge  by  tbe 
statute."  In  the  case  of  State  t.  Spauldlng, 
24  Kan.  1  ((pinion  b7  Brewer,  J.),  "one  Ju- 
ror testified  that  he  had  an  <^inl<m  founded 
upon  rumOT.  tbat  the  pubUc  money  was 
missing,  that  he  had  no  opinion  as  to  tbe 
guilt  or  Innocence  of  the  defendant,  and  tbat 
he  beliered  dtfmdant  was  dtr  clerk;  an- 
other, that  he  had  an  opinion  tbat  public 
mon^  had  beea  lost  or  stolen,  tbat  be  bad, 
on  reading  of  the  matter,  made  no  inquiry 
wbetber  It  was  true  or  fiilse,  and  that  bis 
opinion  would  not  Influence  talm  In  any  way 
in  the  trial  of  the  case*  and  that  be  could 
give  due  conrideratiim  to  the  testimony. 
Another  gave  substantially  the  same  an- 
swers to  the  queetims  put  to  bim.  Within 
the  rule  hild  down  in  the  Biedlloott  Case,  9 
Kan.  191,  we  think  tbe  challenge  was  propei^ 
ly  orermled.  It  does  not  appear  that  either 
4>f  tbese  Jurors  had  such  settled  opinions  or 
conrictions  as  would  prevent  them  from  be- 
ing impartial  Jorws." 

Tlie  third  asslgnnient  of  raror  Is  that  the 
court  erred  in  orermUng  objections  to  certain 
questions  propounded  to  witness  S.  D.  McCur- 
ley,  fbr  tbe  reaatm  tliat  some  were  leading 
and  some  called  for  omdnsfons  of  the  wit- 
ness. The  witness,  aftor  testifying  tbat  he 
had  been  in  the  appdlant'i  place  of  businesB 
a  number  of  times,  describes  Its  locaticai; 
that  be  had  seen  defendant  In  there  several 
times,  and  had  bought  wtaiRky  of  bIm  several 
times.  "Couldn't  tell  bow  often  be  bought  of 
him,  but  fixed  it  at  six  times.   He  bought 


ftom  other  pecstms  In  tliere.  Don't  know  who 
they  were,  but  described  two  persons  who 
were  in  there  making  sales,— one  a  tall  man, 
and  tbe  other  a  short  tldck  man.  Did  not 
know  their  names.  Sometimes  Bane  set  up 
tbe  liquor  himself,— beer  cr  whatever  was 
called  for.  Bought  several  times,  from  the 
tall  man,  wlitsky  and  beer.  Difficult  to  name 
the  persons  that  woe  present  when  he  boui^t 
of  the  tall  man.  Saw  Mr.  Bane  in  there  fre- 
quently." After  this  testimony,  the  coun^ 
attorney  proponnded  certain  questicms  to  the 
witness  as  to  bis  seeing  Bane  In  there  when 
he  bought  Uqmr  from  tbe  other  parties,  and 
as  to  whether  they  were  acting  as  clerks 
there,  and  tbe  witness  said  he  "did  not  know 
whethff  he  was  (derk  or  not,"  and  the  county 
attorney  then  asked  the  wttn«  the  following 
question:  **Q.  He  saw  you  buy  the  liquor?" 
wUch  was  objected  to,  and  the  court  overrul- 
ed tbe  obJMitiMi'  But  wltoem  did  not  an- 
swer that  question,  and  to  the  next  questkm 
be  said  he  saw  him  frequently  In  tbe  room. 
He  did  not  know  what  he  was  doing  there. 
Sometimes  he  was  behind  the  counter,  and 
sometimes  he  was  not.  Hln  Impression  was 
Mr.  Bane  was  '^hief  cook."  He  thoo^t  he 
was  proprletw  of  the  Institntloo.  He  seemed 
to  be  "geneial  manager."  The  witness  was 
examined  at  great  let^rth,  and  testified  to 
what  he  saw  there,  and  what  occnrred  In 
Bane's  idace  of  bu^ieas,  without  any  objec- 
tion; but,  when  he  was  asked  in  rdatlon  to 
what  Bane  was  dtdng  in  there,  and  whetbor 
the  parties  In  there  were  clerks  or  not,  and  the 
Inference  the  witness  drew  from  whit  he  had 
seen  there,  the  defendant  ol^ected.  We  tiliink 
sinne  at  these  questlcms  were  leading,  and 
some  of  the  answers  oi  the  ^tness  were  con- 
clusions that  should  have  been  drawn  from 
the  evidence  1^  tiie  Jury,  but  none  of  these 
questions  or  answers  were  materlaL  After 
the  witness  had  dialled  fnlly  all  the  parti cn- 
lars  In  relattcni  to  the  pnndiase  of  liquors 
from  Bane,  and  that  It  was  his  place  of  bnsl- 
neas,  he  said  he  was  frequraitly  in  there  set- 
ting up  Uqoofs,  sometimes  behind  tbe  counter 
and  sometimes  not  Tbese  were  all  facts 
within  the  knowledge  of  the  witness,  snd 
were  testified  to  by  him.  We  do  not  think 
that  there  was  any  prejudicial  error  commit- 
ted by  the  court  in  pomltting  the  witness  to 
aiuwer  tbe  questions  ot^fected  to  appellant. 

The  fourth  emv  complained  ot  by  a^wllant 
was  In  sustaining  certain  objections  to  testi- 
mony offered  by  him  in  bis  defense.  Counsel 
for  defmdant,  in  stating  his  defense  at  the 
close  of  the  testimony  tat  the  state,  said: 
"Tbe  testlniouy  In  this  case  will  show  that 
Mr.  Bane  has  been  running  a  restaurant  In 
the  buUding  that  has  been  testified  to  here 
1^  witnesses  toe  the  state,  and  that  his  res- 
taurant Is  in  the  front  pan  of  the  building, 
and  that  is  the  only  thing  he  has  had  to  do 
with  It  from  first  to  last;  that  probably,  as 
a  mattw  of  ftict  he  did  go  back  and  fmth 
through  the  bnUdlng  or  room  In  which  tbe 
'Joint*  was  kept,  and  baa  been  around  in  thoe. 
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u  a  man  ordinarily  would  under  sucli  drcum- 
stanceB,  but  that  he  had  nothing  to  do  yrlth 
the  sdllng  of  dtber  Ixer,  whiBky,  or  any  other 
intoxicattns:  liqaora.  We  deny  In  toto,  and 
we  expect  to  show  to  you  tliat  it  1b  true  that 
this  'joint'  was  run,  in  there,  by  a  man  by  the 
name  of  Sampson,  ttiat  baa  been  testified  to 
here;  but  as  to  whether  he  was  proprietor 
himself,  or  whether  he  was  working  in  the 
empl<^  of  this  man  Cartby,  that  has  been  tes- 
tified to,  we  know  not,  but  that  he  aasomed 
to  be  the  proprietor,  and  to  all  appearances 
was  the  proprietor,  lliat  is  the  nature  of  our 
dtfeuse,  briefly  stated."  After  statement  of 
the  nature  of  the  defense  by  counsel  for  the 
appellant,  he  placed  a  witness  by  the  name  of 
Malcolm  Mitchell  on  the  stand,  and  proceeded 
to  examine  him  with  reference  to  the  loca- 
tion of  the  place  where  the  liquors  had  been 
sold,  and  his  frequent  visits  to  the  place  where 
the  "joint"  was  kept,  and,  after  showing,  by 
him,  that  a  man  by  the  name  of  Sampson  was 
In  there  aa  bartender,  selling  Intoxicating  liq- 
uors, and  seeing  him  sell  Intoxicating  llqncMrs, 
to  customers  whenever  they  called  for  them, 
and  that  he  had  never  seen  Bane  In  there 
serving  customers  with  drinks,  the  following 
question  was  asked  the  witness:  "Q.  You 
may  state  whether  or  not  there  was  any  ef- 
fort made  Mr.  Sampson  to  empkiy  you  to 
act  in  the  capacity  of  bartender  there?  A. 
Yea,  sir."  The  state  objected  to  this  question, 
as  lncomi>etent,  irrelevant,  and  immaterial, 
and  the  court  sustained  the  objection,  and  di- 
rected the  answer  to  be  stricken  out  To  the 
ruling  of  the  court  the  def^idant  excepted. 
The  next  question  was:  *'You  may  state,  Mr. 
Mltchdi,  who  assumed  to  be  pro|Hletor  and 
owner  of  that  'joint'  at  liie  time  you  went  In 
tiiere."  This  qnesUaa  was  ot^ected  to  as  In- 
competent, irrelevant,  and  Immaterial.  The 
otajectiw  was  overruled  by  the  court,  and 
witness  answo^d:  "I  thou^t  Mr.  Sampson 
was.  Anything  I  wanted  I  got  from  Samp- 
mm.  Q.  Do  you  know  If  Mr.  Sampson,  while 
he  was  nmnmg  that  'joint,'  or  engaged  In  the 
MOe  of  intoxlcaUng  llqaors  in  that  *i<3int,' 
made  any  effort  to  employ  any  Individual  to 
attend  the  bar  for  him?"  State  objected  aa 
incompetent,  lirelevant,  and  Immaterial.  The 
objection  was  overruled  by  the  court  The 
witakesa  answered:  "Yes,  sir."  And  the  witness 
was  permitted  to  answer  all  the  questions  In 
relation  to  what  his  Impressions  were  in  rela- 
tion to  who  was  the  pn^rietor  ot  the  "Joint." 
We  do  not  think  that  there  was  any  em»r  In 
the  court's  sustaining  the  objection  to  the  one 
question  as  to  Sampson's  effort  to  employ  the 
witness  as  a  bartender,  when  the  witness  was 
permitted  afterwards  to  give  his  impression 
as  to  who  was  the  proprietor  and  manager  of 
that  "joint"  It  certainly  was  not  competoit 
for  the  defendant  to  prove  what  effort  Samp- 
son had  made  to  employ  him  as  a  bartender. 
It  was  Immaterial  aa  to  what  Sampson  had 
said  or  done  In  relation  to  employing  another 
to  attend  bar  In  the  "joint."  All  the  facts  In 
relatloa  to  the  manner  In  wbtoh  that  "Joint" 


bad  been  mn  w^  fully  testified  to  by  all  the 
witnesses  for  the  state,  as  well  as  the  wit- 
nesses for  the  defuse;  and  it  was  a  question 
of  fact  fot  the  determination  of  the  jury,  as 
to  whether  the  appellant  had  been  guilty  of 
making  sales  of  liquor  at  the  place  charged  In 
the  indictment  against  him. 

The  fifth  error  complained  of  Is  the  giving 
of  the  third  and  fourth  Instructions  to  the  jniy : 
To  authorize  a  convlctlMi  upon  all  the 
counts  relied  upon  by  tiie-state,  the  jury  most 
believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  made  all  of  the 
sales  claimed  by  the  state;  and  the  evidence 
must  prove,  beyond  a  reasonable  doubt,  either 
that  the  defendant  made  the  sales  In  pawn, 
or  that  they  were  made  for  him  by  his  duly- 
authorized  clwk  or  empk^A  <w  agent  and 
with  hta  knowledge  and  consent;  and  the 
evidence  must  prove,  also,  that  the  Uqnors 
sold  were  Intoxlcatli^.  It  la  the  duty  of  the 
jury  to  find  a  verdict  of  not  guilty  upon  every 
count  as  to  which  you  entertain  a  reasonaUe 
doubt  and  a  verdict  of  guilty  as  to  every 
count  upon  which  yon  have  no  reaamaUe 
doubt  (4)  Beer  and  whisky  and  all  ferment- 
ed liquors  are  presumed  to  be  intoxicating, 
without  proof  of  their  Intoxicating  qualities, 
and  if  you  find  from  the  evidmce,  beyond  rea- 
sonable doubt  that  the  defendant  or  his 
agent  acting  for  him.  and  with  his  knowledge 
and  consent,  sold  beer  or  whisky  or  oth»  fer- 
mented liquors,  by  whatevK-  name  called,  you 
will  be  authorised  in  finding  all  such  Uqoras 
were  Intoxicating,  as  no  evidence  has  l)een  In- 
troduced to  the  contrary."  It  Is  urged  ap- 
pellant that  these  Ins^ctlons  were  not  au- 
thorized imder  ttie  evidence  in  this  case;  that 
there  was  no  competent  testimony,  on  the  trial 
of  the  case,  tending  in  the  remotest  degree  to 
estaUlsh  any  agency  or  enqtloym^t  of  the 
parties  that  were  s^ltii«  beer  and  whisky  In 
the  "joint"  At  the  conclusion  of  the  evi- 
dence t<a  the  state,  at  the  request  ot  the  ap- 
pellant the  court  required  the  county  attor- 
ney to  elect  what  counts  be  relied  upon  for  a 
conviction,  and  what  teetlmony  be  relied  19- 
on  to  mipport  each  count  After  the  comity 
attorney  made  his  election  and  stated  the  evt- 
deaee  nptm  ^^ch  he  r^ed  tot  a  convlctl<A 
upon  each  separate  count  the  defendant's 
connsel,  in  stating  the  defense  to  the  sevoal 
cotmts  in  the  indictment  admitted  that  there 
was  a  "Joint"  being  run  tai  the  rear  romn  ot 
the  building  occapied  by  defendant  as  a  res- 
taurant, but  denied  that  the  defendant  was  the 
proprietor,  or  that  he  had  anything  to  do 
with  carrying  oa  the  business  or  soling  intox- 
icatlDg  liquors  therein.  The  evidence  shows 
several  aalea  ot  whisky  and  tea  made  direct 
by  the  appellant,  and  sales  made  by  other 
parties  In  the  "joint"  in  the  presence  of  him; 
that  it  was  known  aa  "Bane's  Place";  that  be 
was  around  the  room  during  most  of  the 
time;  that  he  paid  the  rent  on  the  building; 
that  he  was  In  the  building,  selling  liquor, 
when  it  was  all  in  one  room;  that  a  partition 
was  afterwards  put  in,  and  the  building  divkl- 
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ed  Into  two  departmoits,  and  he  afterwardB 
put  tbe  restaunnt  In  tho  front  room.  Bnt 
his  condnct  in  paying  the  rent,  and  his  ocm»* 
Slant  iHfesence  about  the  "Joint,"  maUng  aales 
to  different  parties,  being  behind  the  bar  and 
In  the  room,  snffldeaHy  indicated  hla  proprio- 
torahlp  of  the  "Joint";  and,  with  aU  theae 
facts  before  ttie  Jury,  we  ttilnk  the  Inrtmo- 
tlons  were  authorised  by  the  evidence,  and 
that  they  stated  the  law  correctly  in  this  case. 
The  Jmy  found  defendant  gidlty  upon  17 
counts  In  the  tauUctment,  and  not  gnUt7  on  16 
oonnts  In  the  indletnient. 

The  final  oontenticai  of  counsel  fw  the  ap- 
pellant Is  that  there  was  not  sufllcleut  evidence 
<n  which  to  base  the  vwdlet  of  the  Jury  of 
gnflty  on  12  of  the  sales  testified  to  as  having 
been  made  by  persons  other  than  the  defoid- 
aat,  and  therefore  the  conrt  should  have  sns- 
tained  the  motion  for  a  new  trial  aa  to  the 
counts  upon  which  defradant  was  MHivlcted 
for  said  12  sales.  We  have  examined  the 
evidence  In  this  case  with  great  care,  and 
are  satisfied  that  the  case  was  fairly  tried, 
that  there  was  no  error  committed  In  the  ad- 
mlsrion  of  the  evidence,  and  the  court  In- 
structed the  Jury  CMreetly  on  the  law  applica- 
ble to  this  case,  and  we  think  the  veriUct  of 
the  Jury  Is  in  accwdance  with  the  evldoice. 
The  Jmy  had  all  of  the  witnesses  before  them, 
heard  their  evidence,  saw  their  demeanor  on 
the  witness  stand,  and  It  was  their  province 
to  weigh  the  testimony  and  determine  tiie 
credlbmty  of  each  witness;  and,  having  re- 
nuned  their  verdict,  wbleh  is  sastalned  by 
abundance  of  evidence,  there  was  no  error  In 
refnring  to  set  aside  the  verdict  as  to  the  12 
aale%  or  as  to  any  part  of  It  Tbe  Judgment 
of  the  district  court  Is  affirmed.  AU  the  Judges 
ccmcuRing. 


(1  Kas.  A.  W) 

HICKMAN  et  al.  t.  TABOO  et  a1. 

(Court  of  Appeals  of  Kansas,  Soathem  Depart- 
ment. C.  D.    Not.  9,  1805.) 

Bail— Brbach— What  <Jo:(snTnTiB. 

1.  Where  there  are  several  persons  named  in 
an  QDdertaking  for  the  release  of  a  debtor  from 
Imprisonment,  and  extending  to  him  prison 
bounds,  and  one  Is  named  as  principal  and  the 
other  aa  aoreties,  and  the  mulataking  is  aigoed 
by  the  suretiei  only,  and  the  debtor  iB  released 
upon  the  executloD  of  the  uadertalung,  and  there- 
by confined  within  pristm  bounds,  me  soreties 
who  aicn  the  bond  ate  bdd  to  the  oUlgatlon  tbey 
have  sunied. 

2.  Suretiea  on  an  nndertakhig,  that,  If  the 
debtor  shall  go  beyond  prison  bounds  before  he 
is  discharged  Dv  dne  coarse  of  law,  they  promise, 
agree,  and  obligate  themselves  to  pay  a  Jadg- 
ment  r«idered  by  the  district  court  of  S.  county 
on  the  22d  day  of  April,  1880.  for  a  certain  sum 
u  damages,  and  the  costs  of  suit  in  a  certain 
snm.  are  entitled  to  stand  npoo  the  strict  terms 
of  the  bond  they  signed,  and  are  not  bound  to 
pay  a  judjoncnt  rend««d  by  the  Bame  court  on 
some  other  dny.  for  a  difFcrent  amount,  between 
the  ssme  parties. 

3.  Where  R.  has  been  arrested  bs  order  of 
the  court  for  fraudulently  disposinK  of  his  prt^- 
erty.  and  gives  bond  for  his  release  from  arrest, 
and  is  th^by  conftsed  to  priMn  bousds,  and  hii 


sureties  undertake,  agree,  and  promise  that.  If 
R.  shall  go  beyond  the  prison  bounds  before  be- 
ing  tUBcharged  acc-ordiiig  to  law,  tht-y  will  jtay 
the  plaintiff  the  amount  of  the  execution,  with 
interest  and  cost,  and  afterwards  tlie  judge  of 
the  district  court  upon  proper  notice  being  given, 
and  having  all  the  parties  to  the  suit  before  him, 
but  in  the  absence  at  the  sureties  on  the  under- 
taking, makes  an  order  releasing  R.  from  his 
prison  bounds  for  30  days,  heM,  mat  his  soreties 
sre  released  from  the  obligation  of  the  undertak- 
ing. 

(Syllabus  by  the  Court) 

Brw  tnm  district  court,  Oowl^  county; 
M.  O.  Tnrap,  Judge. 

Action  by  J<du  T.  Hl«ftman  and  John  G. 
Woods  against  G.  H.  Fargo  and  others,  part- 
ners as  C.  EL  Fargo  A.  Co.  Plaintiffs  had 
Judgment,  and  defendants  bring  error.  Ba* 
yersed. 

This  case  was  commenced  In  the  district 
court  of  Sumner  county,  and  taken  to  Ciow- 
I«y  county  on  change  of  venue,  on  account  of 
the  Judge  of  the  district  court  of  Sumner 
coimty  having  been  interested  In  the  case  as 
an  atbamey  beftm  his  dectlMi  as  Jndga  Tha 
case  was  finally  tried  before  the  court  with- 
out a  Jury. 

Ths  petition  of  the  plaintiffs  was  aa  fMlowa: 
**And  the  plalntlffiB  lay  that  on  or  about  the 
21st  day  of  AprU,  A  D.  iSBO,  they,  by  tbo 
conslderattm  of  said  court,  obtained  a  Jod^ 
ment  duly  rendered  against  one  O.  0.  Rai^ 
dolph  for  the  snm  of  eight  hundred  and  fifty- 
two  d<dlars  and  Mxty  cents,  damagss,  and  tin 
furthw  sum  of  twenty^nlne  dollars,  costs  of 
said  suit,  together  with  Interest  on  said  Jnd^' 
ment,  ttom  the  date  thereof,  at  the  rate  of 
seven  per  cent,  per  annum;  that  on  the  lOtta 
day  of  Juw,  A  D,  ISSO,  the  plaintiff  duly 
and  legally  obtained  an  execution  agdnst  the 
person  of  the  said  C  C.  Bandolph  on  saM 
Judgment,  which  said  execution  against  the 
person  was  duly  and  properly  Issued  and  de- 
livered and  directed  to  the  sheriff  at  said 
Sumner  county;  that  said  sheriff,  by  vlrtos 
of  said  exeeutlMi,  on  the  19th  day  of  June, 
A.  D.  1B80,  arrested  the  said  G.  O.  Bandolph 
In  said  Sumner  cotmty;  tiutt  the  said  G.  O. 
Randol^  as  prindpal,  and  the  said  Jofan 
T.  Hlcftman  and  JtAn  O.  Woods,  as  hla  sum- 
ties,  on  the  day  of  June,  A.  D.  1880, 

the  said  G.  a  Bandolph  being  then  In  the 
custody  of  said  sheriff  as  a  prlsmier,  as  afora- 
said.  In  SmnuM  conn^,  made  and  executed  an 
undMialdng,  In  and  by  which  the  defoidanta 
covenanted  and  agreed  with  these  pialDtlfls 
that,  the  said  0.  G.  Bandolph  should  go  be- 
yond prison  bounds,  to  wit,  beyond  the  bound- 
ary oi  the  said  county  of  Sumner,  before  be- 
ing discharged  according  to  law,  they,  the 
said  defendants,  would  pay  to  G.  B.  Fargo  & 
Ca,  the  pitintlff  her^,  the  said  snm  of  eli^t 
hundred  and  fifty-two  and  «>/io*  dollars, 
dampen,  tog^her  with  twen^-one  doUara 
costs  cf  the  same  suit  and  an  costs  that 
should  accrue  on  said  judgment,  and  all  Inter- 
est on  the  same;  that  said  undertaking,  and 
the  sureties  thereon,  were  approved  by  the 
said  sheriff;  and  that,  1^  the  reason  ol  the 
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glvinK  of  said  nndertaklns,  the  said  C.  C. 
Uandolph  yir&a  by  said  sheriff  released  from 
said  custody,  and  allowed  to  go  wltliout 
hindrance  from  aald  Imprlsomnent.  And  the 
plaintiffs  fnrtlier  say  that  before  the  1st  day 
of  December.  A.  D.  18S2,  and  the  1st  day  of 
February,  A.  D.  1883,  to  wit.  ou  or  about  the 
2ttth  day  of  December,  A.  D.  1SS2,  the  said  O. 
G.  Randolph  went  beyond  said  prison  bounds, 
to  wit,  beyond  the  l>oiindaries  of  the  county 
of  Sumner  aforesaid,  before  being  first  dis- 
charged according  to  law,  and  went  to  the 
state  of  Illinois;  that  since  said  26th  day  of 
December.  A.  D.  1882,  the  said  C.  G.  Ran- 
dolph has  remained,  and  still  continues  to  re- 
main, beyond  the  boundaries  of  the  said 
conn^  of  Sumner;  and  that  the  said  G.  G. 
Bandolph  has  not  been  discharged  from  said 
imprisonment  according  to  law,  and  that  no 
part  of  said  Judgment  has  ever  been  paid.  A 
copy  of  the  said  nndertaking  is  hereto  at- 
tached, marked  'Exhibit  A,'  and  made  a  part 
of  this  petition.  Wberefwe  the  plaintiffs 
pr^  Jnd^nent  against  the  said  defendants  for 
the  sum  of  eight  hundred  and  seventy  and 
*o/ioo  dollars,  with  interest  thereon  at  the 
rate  of  7  per  cent  per  annum  from  the  2l8t 
day  of  April.  A.  D.  1880;  together  with  theh: 
costs  in  and  about  this  suit  In  that  behalf  ex- 
pended." 

"Exhibit  A. 

"Whereas,  In  a  certain  action  In  the  dis- 
trict court  of  Sumner  county,  Kansas,  where- 
in C.  H.  Fargo  &  Go.  is  plaintlfl:  and  C.  O. 
Bandolph  is  defendant,  the  said  G.  U.  Fargo 
&  Company,  on  the  22d  day  of  April,  18»J, 
obtained  a  judgment  against  the  said  C.  G. 
Randolph  in  the  sum  of  eight  hundred  and 
forty-two  and  eo/ioo  dollars,  and  the  further 
sum  of  one  hundred  and  twenty-one  doHars 

and  cents,  costs  of  suit;  and  whereas, 

the  said  G.  H.  Fargo  &  Company,  on  the  5th 
day  of  June,  1880,  by  the  consideration  of 
said  court,  obtained  an  execution  against  the 
I»erson  of  the  said  judgment  debtor,  the  said 
G.  C.  Randolph,  on  said  judgment ;  and 
whereas,  the  said  G.  G.  Randolph  has  on  said 
execution  been  arrested,  and  is  now  in  the 
custody  of  the  sheriff  of  said  Sumner  county: 
Now,  therefore,  we,  the  said  C.  G.  Randolph, 
as  principal,  and  John  T.  Hickman  and  John 
G.  Woods,  as  sureties,  herein  undertake  to 
said  G.  H.  Fargo  &  Company,  and  promise 
and  agree,  and  hereby  bind  ourselyes,  that 
if  said  G.  C.  Randolph  shall  go  beyond  prison 
bounds,  to  wit,  beyond  the  boundary  of  said 
Sumner  county,  laefore  being  discharged  ac- 
cording to  law,  we,  the  said  sureties,  will  pay 
to  the  said  G.  H.  Fargo  &  Company,  plaintiffs, 
the  said  sum  of  eight  hundred  and  forty-two 
and  «Vioo  dollars,  said  Ju^ment,  together 
with  one  hundred  and  twenty-one  dollars, 
costs  thereon,  and  all  costs  that  shall  accrue 
on  said  judgment  and  all  interest  on  said  Judg- 
ment. [Signed]  J.  T.  Hickman.  John  U. 
Woods. 

"Signed,  sealed,  and  delivered  in  my  pres- 


ence, and  approved  by  me,  this  19th  day  of 
June.  1880.  J.  M.  Thralls,  Sheriff,  by  Frank 
lOrans,  Undersberiff." 

The  defendants  below,  for  their  answer  to 
the  petition,  set  out  the  following:  *'(1) 
And  now  comes  the  said  defendants,  and, 
for  answer  to  said  plaintiffs'  petition  filed 
herein,  state  that  they  deny  each  and  every 
allegation  contained  in  said  petition;  (2) 
that  the  said  defendants  are  not  indebted 
to  said  plaintiffs  in  the  sum  of  eight  hundred 
and  seventy-one  and  •Vtoo  dollars,  and  in- 
terest thereon  at  the  rate  of  7  per  cent,  per 
annum  from  the  2l8t  day  of  April,  A.  D. 
1880,  as  stated  in  said  petition,  or  in  any 
other  sum  or  amount  whatever;  C^}  that  no 
order  was  made  by  the  court  or  any  judge 
upon  the  affidavit  of  the  plaintiffs  or  his  at- 
torney, and  other  testimony  authorising  the 
issuance  of  an  execution  against  the  person 
of  G.  C.  Randolph,  but  that  the  said  execu- 
tion against  the  person  of  the  said  C.  0.  Ran- 
dolph was  Issued  without  any  such  order, 
and  without  the  court  or  any  judge  being 
satisfied  with  such  affidavit,  and  other  testi- 
mony therewith  presented  of  the  existence 
of  any  of  the  particulars  or  causes  of  arrest 
enumerated  In  the  statute,  and  that,  there- 
fore, the  execution  against  the  person  of  the 
said  C.  C.  Randolph,  and  also  the  bond  pred- 
icated thereon,  are  void,  and  therefore  the 
said  defendants  are  not  liable  thereon  to 
said  plaintiffs  in  any  aum  or  amount  what* 
ever;  (4)  that  the  said  G.  C.  Randolph  was 
unlawfully  Imprisoned  by  said  plaintiffs, 
and  detained  by  the  force  and  duress  of  the 
imprisonment  of  the  said  G.  G.  Randolph, 
and  the  saicl  John  T.  Hickman  and  John  G. 
Woods,  defendants,  as  his  sureties,  did  not 
make  and  deliver  the  said  writing  or  pur- 
ported bond  freely,  but  through  fear  of  such 
unlawful  imprisonment  of  the  said  C.  C. 
Randolph,  and  to  procure  the  release  of  the 
said  C.  C.  Randolph  from  such  unlawful 
imprisonment,  and  for  no  other  cause  or 
consideration;  (o)  that  the  execution  against 
the  pei*8on  of  the  said  C.  C.  Randolph  was 
issued  under  an  order  made  by  the  court 
solely  upon  the  affidavit  of  plaintiffs'  at- 
torney alone,  and  wltiiout  any  other  testi- 
mony presented  by  said  plaintiffs,  or  their 
attorney,  to  satisfy  the  court  of  the  exist- 
ence of  any  of  the  enumerated  grounds  of 
arrest;  (0)  that  the  said  pretended  bond  was 
executed  by  said  defendants  without  any 
consideration  therefor;  <7)  that  the  said  C. 
0.  Randolph  did  not.  between  the  1st  day  of 
December,  A.  D.  1882,  and  the  Ist  day  of 
Februarj'.  A.  D.  1883,  to  wit,  on  or  about  the 
26th  day  of  December,  A.  D.  1882,  or  at  any 
time,  go  beyond  said  prison  bounds,  and 
leave  the  said  Sumner  county,  and  go  to  the 
state  of  Illinois,  or  to  any  other  place  be- 
yond said  prison  bounds,  Ijefore  being  first 
discharged  according  to  law:  Wherefore  de- 
fendants herein  ask  judgment  for  costs."  In 
reply  to  the  answer  of  the  defendants,  plain- 
tiffs below  stated  the  foilowlDg:  "And  now 
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comes  tbe  eald  plaintiffs,  and.  for  reply  to 
tbe  new  matter  alleged  and  set  up  in  the 
answer  of  said  defendants  tn  the  above-en- 
titled case,  say  that  they  deny  each  and 
every  allejtation.  Item,  and  particular  there- 
in contained,  the  same  as  though  each  was 
denied  separately,  and  in  Its  order." 

At  the  beginning  of  the  trial  of  the  case 
the  plaintiffs  below  offered  In  evidence  a 
certified  copy  of  the  journal  entry  of  a  Judg- 
ment in  which  C.  U.  Fai^o.  John  Benham, 
Charles  E.  Fargo,  and  Samuel  M.  Fargo 
were  philntiffs,  and  C.  C.  Randolph  was  de- 
fendant, which  was  the  first  evidence  offered 
in  the  case.  The  defendant  below  objected 
to  the  Intrf>ductlou  of  any  evidence  In  the 
case,  for  the  rowon  that  the  petition  of 
tlte  plaintiffs  below  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  tavor 
of  tbe  plaintiffs  and  against  the  defendants. 
This  objection  was  overruled,  and  the  de- 
fendants below  excepted. 

Tom  George  and  W.  W.  Sohwinn,  for 
plaintiffs  in  error.  Reed  &  Xebel^er,  for  de- 
fendants in  error. 

JOHNSON,  P.  J,  (after  stating  tbe  facts). 
The  first  question  for  the  cODsideration  of  tbe 
conrt  is  whether  an  undertaking  to  release  a 
debtor  from  Imprlsomnent  under  section  511 
of  the  Code  of  Civil  Procedure,  wh«e  tbe 
bond  runs  in  the  name  of  the  debtor,  as  prin- 
cipal, and  two  other  parties,  as  snretles,  and 
Is  executed  by  the  sureties  alone.  Is  a  valid 
obligation.  Section  511  reads  as  follows: 
"Any  person  imprisoned  under  the  provisions 
of  this  article  shall  be  entitled  to  prison 
bounds,  which  shall  be  coextensive  with  the 
county,  upon  an  undertaking  with  one  or 
more  sufficient  sureties,  to  be  approved  by  tbe 
sheriff,  to  tlio  effect  that  if  tbe  debtor  go  be- 
yond the  prison  bounds  before  being  discliar- 
ged  according  to  law  he  will  pay  the  plaintiff 
the  amount  of  the  execution,  with  Interest 
and  cost;  but  in  case  the  person  shall  be  out 
of  jail,  In  prison  bounds,  the  judgment  cred- 
itor, upon  whose  judgment  he  was  imprisoned, 
shall  be  entitled  to  execution  against  the  lands 
and  tenements,  goods  and  chattels  of  the 
debtor,  and  all  other  remedies  prescribed  by 
this  Code  for  the  collection  of  debts." 

Coimsel  for  plaintiffs  in  error  contends  that 
a  bond  running  in  the  name  of  several  per- 
sons, one  as  principal,  and  the  others  as  sure- 
ties, and  subscnijed  only  by  the  sureties,  is  an 
incomplete  Instrument,  and  those  slgnins;  it 
as  sureties  cannot  be  bound,  unless  tbe  prin- 
cipal is  also  bound.  That,  the  statute  av- 
thori^ng  the  arrest  and  IinprlsonmeDt  of  a 
debtor  for  fraud,  and  providing  for  his  release 
from  confinement  In  prison,  and  extending  to 
him  certain  prison  bounds,  and  prescribing 
the  terms  and  conditions  upon  'n'bicb  he  may 
be  released  from  Imprisonment,  and  be  per- 
mitted to  go  anywhere  in  the  boundaries  of 
the  county  in  which  he  resides,  and  if  he  Is 
released  by  the  sheriff  without  bis  legoiring 


htm  to  sign  the  bond,  as  required  the  stat- 
ute, the  bond  is  void,  the  debtor,  not  having 
executed  the  bond,  is  under  no  legal  or  moral 
oUlgation  to  remain  within  the  prison  Imunds, 
unless  he  had  been  legally  placed  therein  on 
the  execution  of  the  bond  reciulred  by  law. 
Tbe  bond  being  Incomplete,  eltbw  party  mlgiit 
rqnidlate  It.  That,  being  a  contract  of  sure- 
tj-shlp,  It  could  not  exist  vt-lthout  the  correl- 
ative obilgatimi  of  the  prbiclpal,  and  that, 
where  the  sureties  pay  the  amount  of  the 
bond,  they  could  not  be  subrogated  to  tbe 
rights  of  the  plaintiff  In  the  judgment.  In  or- 
der to  comj^  with  section  511  of  the  Code 
of  Civil  Procedure,  the  sheriff  should  have  re- 
quired the  debtor  to  sign  tbe  bond  before 
he  released  him  from  imprisonment.  The  un- 
dertaking in  this  case  is  not  a  statutOTy  obli- 
gation. But  does  that  render  this  bond  void? 
The  debtor  was  Imprisoned  under  an  order 
of  the  court  finding  that  he  had  fraudulently 
disposed  of  bis  property  to  defraud  his  cred- 
itors, and  the  sureties  voluntarily  entered  into 
this  obligation  to  secure  bis  release  from  Im- 
prisonment, and  obligated  themselves  that,  if 
the  said  C.  C.  Randolph  should  go  beyond  tbe 
boundaries  of  Sumner  county  before  being  dis- 
charged according  to  law,  they,  the  said  sure- 
ties, would  pay  the  said  C.  H.  Fargo  &  Co., 
plaintiffs,  the  said  sum  of  $842.60  (said  judg- 
ment), together  with  $121,  costs  thereon,  and 
all  costs  that  shall  accrue  on  said  judgment, 
and  all  Interest  on  said  judgment;  and,  by 
reason  of  the  execution  of  this  obligation, 
they  secured  the  release  of  the  said  C.  O. 
Randolph,  and  he  was  permitted  to  go  at  liber- 
ty anywhere  within  the  prison  bounds,  AVhile 
this  does  not  conform  to  the  statute,  It  Is  cer- 
tainly a  good,  common-law  obligation,  and  the 
sureties  are  bound  by  the  terms  of  this  bond. 

In  the  case  of  Ingram  v.  State,  10  Kan. 
63^),  Valentine,  J.,  delivering  the  opinion  of 
the  court,  says:  "We  think  the  said  Instru- 
ment is  sufficient  as  a  recognizance,  notwith- 
standing these  supiKised  defects.  It  was  giv- 
en by  the  parties  as  such.  The  parties  call  it 
such  in  the  Instrument  Itself,  and  it  was  taken 
and  approveil  by  tlic  officer  as  such.  It  is  true 
that  that  portion  of  the  Instrument  which  con- 
tains the  obligation  Is  in  the  form  of  a  poul 
bond,  and  not  In  the  form  of  a  recognizance. 
*  *  *  The  defendants  signed  and  executed 
this  Instrument,  and  it  was  not  necessary,  in 
order  to  bind  them,  that  D.  A.  Ingram  should 
have  signed  or  executed  It." 

In  the  case  of  TlUson  v.  State,  29  Kan.  467, 
rhillip  Masterson  was  arrested  on  a  complaint 
charging  bim  with  an  assault  with  intent  to 
commit  a  rape,  and  was  taken  before  George 
M.  Everline,  a  justice  of  the  peace,  for  a  jtt*- 
IJminary  examination.  The  examination  was 
continued,  and  W.  3.  Tlilson  signed  an  obliga- 
tion that  Masterson  would  appear  at  the  time 
to  which  the  case  had  been  adjourned,  to  an- 
swer such  charge.  Masterson  did  not  sign 
the  bond  of  rea^nlzance  for  his  own  appear- 
ance, and  It  was  contended,  for  tliat  reasra, 
that  tbe  bond  was  TOld.   Masteison  not  hav- 
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lug  entered  Into  the  recognizance  hlmsdf, 
there  was  no  obllftation  on  his  part  to  appear, 
and,  Maatereon  not  being  obligated  to  appear, 
Ills  surety  was  not  bound.  The  supreme 
court  says:  "The  point  that  the  recognizance 
Is  Told  because  the  accused  did  not  sign  the 
same  we  think  Is  not  tenable.  At  common 
law  It  was  never  necessary  for  any  person  to 
sign  the  recognizance,  and,  under  the  statute, 
It  Is  necessary  only  for  those  to  sign  the  re- 
cognizance who  are  bound  thereby,  and  It  la 
never  necessary,  under  the  statute,  tor  the 
accused  to  sign  the  recognizance,  unless  the 
statutes  absolutely  requhre  the  same  to  be 
done.  •  •  *  In  this  state  eyery  recog- 
nizance is  several,  as  well  as  joint,  and  any 
one  or  more  of  the  persons  who  sign  the  same 
may  be  sued  for  a  breach  thereof.  Even 
where  the  accused  signs  the  rec<%nliance,  as 
well  as  a  surety,  the  surety  alone  may  be  sued, 
without  jolnii^  as  principal  with  hhn.  Of 
course,  under  section  45  of  ttie  Criminal  Code, 
it  would  be  very  proper  for  the  accused,  as 
wdl  as  the  surety,  to  sign  the  recognizance, 
and,  possibly,  It  would  be  the  duty  of  the  mag- 
istrate In  all  cases  to  require  him  to  do  so; 
but  his  falling  to  do  so  we  do  not  think  will 
render  the  recognizance  void  as  against  the 
surety."  We  do  not  think  that  this  bond  is 
so  Incomplete  as  to  render  it  absolutely  void, 
but  think  that  it  Is  good  ::s  an  obligation 
against  these  sureties. 

The  second  reason  assigned  by  the  defend- 
ant In  error  why  plaintiffs  below  could  not 
recover  on  the  undertaking  sued  on  In  this 
action  Is  that  the  petition  alleges  "that  on 
the  aist  day  of  April,  1880,  the  plaintiffs 
below,  by  the  consideration  of  said  court, 
obtained  a  judgment  duly  rendered  against 
one  C.  C.  Randolph  for  the  sum  of  eight 
hundred  forty-two  and  «Vioo  dollars,  dam- 
ages, and  the  further  sum  of  twenty-one 
dollars,  costs  of  suit,  while  the  execution 
upon  which  O.  C.  Randolph  was  arrested  re- 
cited a  judgment  rendered  on  the  22d  day  of 
April,  1880.  being  the  fourth  judicial  day  of 
the  term  of  the  court,  for  the  sum  of  eight 
hundred  forty-two  and  ^o/ioo  dollars,  and 
for  the  further  sum  of  one  hundred  and 
twenty-one  dollars,  costs  of  suit,  and  the 
undertaking  of  these  plaintiffs  In  error  re- 
cites a  judgment  rendered  on  the  22d  day  of 
April,  1880,  In  favor  of  O.  H.  Fargo  &  Co. 
against  C.  C.  Randolph  for  the  sum  of  eight 
hundred  forty-two  and  «f/ioo  dollars,  and 
the  further  sum  of  one  hundred  and  twenty- 
one  dollars,  costs  of  suit,  and  the  sureties 
promise,  agree,  and  thereby  bind  themselves, 
that,  if  said  C.  C.  Randolph  should  go  be- 
yond the  prison  bounds  before  being  dis- 
charged according  to  law,  that  they  will  pay 
to  the  said  C.  H.  Fargo  &  Co..  plaintiffs, 
said  sum  of  eight  hundred  forty-two  and 
""/loo  dollnrs,  said  judgment,  together  with 
ond  hundred  and  twenty-one  dollars,  costs 
thereof;  and  the  record  of  judgment  pro- 
duced In  evidence  on  the  trial  of  this  case 
recites  a  Judgment  rendered  in  favor  of  0. 


H.  Fargo  &  Co.  against  O.  C-  Randolph  for 
the  sum  of  eight  hundred  forty-two  and 
"<>/ioft  dollars,  and  the  further  sum  of  twen- 
ty-nine and  1  o/i  0  0  dollara,  costs  of  suit 
Done  at  Wellington,  Kansas,  In  said  county, 
on  the  21st  day  of  April,  1880,  said  day  be- 
ing the  3d  judicial  day  of  the  April  term  of 
said  court"  No  principle  1b  more  firmly 
settled  than  this:  that  sureties  may  stand 
on  the  very  terms  of  the  undertaking  or 
bond  they  executed.  The  suretleB  In  this 
case  obligated  themselTOB  that.  In  case  O. 
a  Randolph  shonld  go  beyond  prison  bounds 
before  he  was  discharged  acc<«dlng  to  law, 
they  would  pay  the  JndgmMit  and  costs 
stated  in  the  execution  and  in  the  undertak- 
ing, and  not  a  Jodgment  rendered  at  some 
other  time,  and  for  a  dUEerent  amount  niey 
did  not  agree  or  promise  to  pay  a  Judgment 
rendered  on  the  2l5t  day  of  April,  1880,  the 
third  Judicial  day  of  the  term  of  court*  but 
a  Judgment  rendered  on  the  22d  d^  <jt 
April,  the  fourth  Judicial  day  of  the  term, 
and  for  a  different  amount  While  It  is 
true  the  Judgment  and  costs  stated  in  the 
petition  of  the  plaintiffs  below  and  in  the 
copy  of  the  record  introduced  in  evidence 
on  the  trial  of  the  case  was  for  a  smaller 
amount  than  the  one  referred  to  In  the  ex* 
ecutlon  upon  which  C.  O.  Randolph  was  ar- 
rested and  the  one  set  out  in  the  prison 
bond,  yet  it  was  not  the  Judgment  and  costs 
that  these-  sureties  obligated  themselves  to 
pay  If  G.  0.  Randolph  went  beyond  prison 
bounds,  and  they  are  not  liable  to  pay  any 
other  judgment  than  the  one  stated  In  the 
bond.  A  surety  Is  entitled  to  a  strict  uid 
literal  performance  of  the  contract  that  he 
signs.  There  are  no  equities  against  blm, 
and  he  Is  only  bound  by  the  letter  of  his 
agreement.    Chit  Cont  529. 

In  the  case  of  Miller  t.  Stewart,  9  Wheat. 
703,  Story,  J.,  delivering  the  opinion  of  the 
court,  says:  "Nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doc- 
trine that  the  liability  of  a  surety  is  not  to 
be  extended  by  implication  beyond  the  terms 
of  his  contract  To  the  extent.  In  the  man- 
ner, and  under  the  circumstances  pointed 
out  In  his  obligation,  be  Is  bound,  and  no 
further.  It  Is  not  sufficient  that  he  may  sus- 
tain no  injury  by  a  change  in  the  contract, 
or  that  it  may  even  be  for  his  benefit  Be 
has  a  right  to  stand  upon  the  very  terms  of 
his  contract,  and  If  he  does  not  assent  to 
any  variation  of  It,  and  a  variation  is  made. 
It  Is  fatal.  A  court  of  equity,  as  well  as  of 
law,  have  been  In  the  constant  habit  of 
scanning  the  contracts  of  sureties  with  con- 
siderable strictness." 

In  the  case  of  Lang  t.  Pike,  27  Ohio  St 
510,  Ashburn,  J.,  delivering  the  opinion  of 
the  court,  says:  "No  principle  is  more  firm- 
ly settled  In  this  state  than  this,  that  sure- 
ties may  stand  on  the  very  terms  of  a  stat- 
utory bond  or  undertaking.  So  clearly  has 
this  doctrine  been  announced  and  acted  up- 
on, that  It  may  be  regarded  as  mterlug  In- 
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to  the  conditions  of  such  an  nndertaklng 
that  It  will  not  be  extended  by  the  court  be- 
yond the  necessary  Import  of  the  words 
used.  It  will  not  be  Implied  that  the  surety 
has  undertaken  to  do  more  or  other  than 
what  Is  expressed  in  such  obligation." 

The  supreme  court  of  Ohio,  In  the  case  of 
HaU  T.  Williamson's  Adm'r,  9  Ohio  St.  17, 
holds:  "In  a  suit  against  a  surety  on  an 
injunction  bond,  conditioned  for  the  pay- 
ment of  all  moneys  due  or  to  become  due 
upon  a  Judgment  for  the  sum  of  ^2,300  and 
costs,  in  faror  of  the  obligee,  and  against 
the  principal.  In  case  the  Injunction  should 
be  dlsaolred,  the  plaintiflf  could  not  give  in 
evidence  a  Judgment  for  $2340.06  and  costs, 
although  in  other  respects  It  answered  to 
the  Judgment  mentioned  In  the  conditions 
of  the  bond."  The  Judge,  dellTering  the 
opinion  of  the  court,  says:  "The  action  was 
against  the  surety,  and  a  recovery  could 
therefore  <mty  be  had  against  him  strictly 
upon  the  contract  Into  which,  as  such  sure- 
ty, he  had  so  entered.  The  surety  upon  the 
Injunction  bond,  being  In  no  wise  liable  up- 
on the  Judgment,  and  having  received  no 
consideration  for  executing  such  a  bond  as 
Burel7,  ought  not  in  equity,  and  could  not 
in  law,  lie  holden  to  the  Judgment  creditor, 
except  by  force  of  the  obligation,  as  dearly 
expressed  by  the  terms  of  the  bond  which 
he  had  so  voluntarily  executed.  No  princi- 
ple of  law  Is  better  settled  generally,  and 
none  has  been  more  explicitly  Interpreted 
In  this  state,  than  a  surety  can  only  he 
bound  by  the  terms  of  his  undertaking." 

In  the  case  of  Bank  v.  Carroll,  5  Ohio,  207. 
the  court  says:  "No  principle  la  better  set- 
tled at  the  present  day  than  that  a  surety 
cannot  be  further  bound  than  by  the  terms 
of  his  undertaking."  And,  again,  In  the 
case  of  State  v.  Crooks,  7  Ohio,  518,  .Tndfre 
Hitchcock,  In  giving  the  opinion  of  the  court, 
uses  the  fbllowing  language:  "No  principle 
is  better  settled,  perhaps,  than  that  securi- 
ties shall  not  be  bound  beyond  the  scope  of 
their  undertaking." 

In  the  case  of  State  v.  Medary.  17  Ohio, 
5M,  In  giving  their  opinion  in  relation  to  the 
liability  of  the  sureties  upon  their  bond,  the 
court  says:  "The  bond  speaks  for  itself,  and 
the  law  is  that  It  shall  so  speak,  and  that 
the  liability  of  sureties  is  limited  to  the  ex- 
act letter  of  the  bond.  Sureties  stand  upon 
the  words  of  the  bond,  and,  if  the  words 
will  not  make  them  liable,  nothing  can;  there 
Is  no  construction  and  no  equity  a$:ainst 
sureties." 

In  the  case  of  Ryan  v.  WllIlamB,  20  Kan. 
347,  the  action  was  originally  commenced  In 
the  district  court  of  Leavenworth  county  by 
n.  T.  Green,  as  administrator  of  the  estate 
of  Theodore  Jones,  deceased,  against  Jacob 
McMnrtry,  to  recover  a  certain  amount 
claimed  to  be  due  from  McMurtry  to  Jones 
at  the  time  of  Jones'  death.  During  the 
pendency  of  this  suit,  the  district  court  or- 
dered the  plaintiff.  Green,  aa  admlnistra- 
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tor,  to  give  security  for  costs,  which  the 
plaintiff,  H.  T.  Oreen,  as  administrator,  did, 
by  cost  bond  signed  by  Mathew  Byan,  and, 
after  giving  bond  for  costs,  H.  T.  Oreen,  ad- 
ministrator, resigned,  and  Bobert  Adams 
was  duly  appointed  and  qualified  as  succes- 
sor of  Orem,  and  the  action  was  afterwards 
revived  in  the  name  of  Bobert  Adams,  as 
adminlstnitor  of  the  estate  of  Theodore 
Jones,  deceased,  and  thereaftw  a  trial  was 
had  in  said  action,  and  resulted  In  a  Judg- 
ment being  raidered  in  flavor  of  the  defond- 
ant,  and  against  Bobert  Adams,  as  admin- 
istrator, etc.,  for  costs  of  suit.  The  eost  of 
suit  not  being  paid,  a  motim  was  filed  by 
the  defraiAtnt,  and,  on  proper  notice  given, 
in  accordance  with  the  provislcHis  of  section 
585  of  the  Civil  Code,  askhig  that  Judgment 
be  rendered  in  &vor  of  the  defendant  and 
against  Mathew  Byan,  the  surety  on  the 
cost  bond,  for  the  amount  of  costs.  The  mo- 
tion was  heard  by  the  court,  and  Judgment 
was  rendered  against  Byan  for  all  costs  In 
the  actl<m,  to  which  Judgment  he  duly  ex- 
cepted, and  took  the  case  to  the  supreme 
court,  and  the  supreme  court  held  the  Judg- 
ment erroneous.  Valentin^  J.,  speaking  for 
the  court  says:  "We  think  the  Judgment  in 
the  present  case  Is  erroneous.  Many  courts 
hold  that  a  surety  on  a  bond  is  liable  only, 
within  the  strict  letter  of  his  bond,  and  no 
court  holds  that  a  surety  is  liable  beyond 
the  reasonable  implication  of  his  bond.  The 
bond,  in  alt  cases,  must  speak  for  itself.! 
The  sureties  may  always  stand  upon  its  llt-[ 
eral  terms,  or  upon  Its  literal  and  its  rea-, 
sonable  Implications,  and.  If  this  do  not  mako 
the  sureties  liable,  nothing  else  can.  No  tar- 
fetched  equltlee  nor  overstrained  ccmstruc- 
tlons  are  allowable  as  against  sureties. 
Their  bond  expresses  their  contract,  sets 
forth  their  obllgatlcm,  and  defines  their  lia- 
bility; and  we  are  not  at  liberty  to  resort  to 
extraneous  matters  to  enlarge  their  llablli-* 
ty.  In  the  present  case,  Ryan  did  not  bind 
hlms^f  to  pay  any  costs,  except  such  as 
might  he  included  In  a  Judgment  rendered 
against  Henry  T.  Oreen,  as  administrator  of 
the  estate  of  Theodora  Jones,  deceased." 

In  the  case  of  Hays  v.  Clo8<»i,  20  ICan.  120. 
"an  action  on  an  undertaking  In  proceedings 
In  error  from  the  Judgment  of  a  Justice  of 
the  peace  in  an  action  for  unlawful  detention 
of  real  estate,  the  surety  signed  an  undertak- 
ing that  he  would  pay  for  the  use  and  occa* 
pancy  of  the  real  estate  from  the  date  of  the 
undertaking  until  the  plaintiff  In  error  should 
deliver  up  possession,  pursuant  to  the  Judg- 
ment, and  pay  costs.  The  proceedings  in 
error  were  decided  adverse  to  the  plaintiff 
In  error,  and  he  was  evicted  from  the  prem- 
ises, and  salt  was  brought  against  the  sure- 
ty In  the  undertaking,  and,  on  trial,  Judg- 
ment was  rendered  against  him  for  rents 
that  had  accrued  before  the  execution  of  the 
undertaking,  to  which  he  duly  excepted,  and 
brought  the  case  to  the  supreme  court  for  its 
decision."   Hurton,  C.  J.,  says:  "The  malo' 
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era  of  the  bond  never  agreed  to  pay  any  rents 
wbloh  were  due  at  the  execution  of  the  writ- 
ten instrument  signed  by  them,  and  the  dis- 
trict court  had  no  power  to  increase  or  en- 
large the  terms  of  such  instrument  to  their 
prejudice.  The  law  will  not  create  a  liabili- 
ty against  sureties  which  they  did  not  in- 
tend to  bring  on  themaelr^  and  which  is 
not  within  the  express  conditions  of  the 
bond.** 

In  the  caae  of  Bcnrie  t.  Buck,  39  Kan. 
383,  18  Pac.  228,  the  supreme  court  holds: 
"The  obligors  upon  the  bond  are  mere  sure- 
ties, and  they  have  a  right  to  insist  upon 
the  express  terms  of  the  undertaking.  It 
Is  a  recognized  rule  of  law  that  the  liability 
of  sureties  to  a  statuttny  undertaking  can- 
not be  extended  by  impUcatlon,  nor  enlar- 
ged beycmd  tbe  express  terms  therein  con- 
tained." 

In  the  case  of  Grant  v.  Naylor,  4  Cranch, 
225,  a  salt  In  assumpsit  on  a  letter  of  cred- 
it addressed  to  "John  &  Joseph  Naylor  & 
Company,  England,"  requesting  them  to  fur- 
nish goods,  wares,  and  merchandise  to  John 
Hackett  for  tbe  firm  of  Hackett  &  Grant, 
the  writer  guarantying  the  payment  of  such 
goods  as  they  might  sell  said  firm,  goods 
were  Bold  to  this  firm  on  the  faith  of  this 
letter  of  credit,  but  there  was  no  such  firm 
at  Wakefield,  Eng.,  by  the  name  of  "John 
&  Joseph  Naylor  &  CtHnpany."  The  names 
of  the  members  of  the  firm  were  "John  & 
Jeremiah  Naylor  &  Co."  Marshall,  C.  J., 
delivering  the  opinion  of  the  court  says:  "In 
this  case  three  points  are  made  by  the  plain- 
tiff In  error  on  the  letter  which  constitutes 
the  basis  of  this  action.  He  contends:  (1) 
That  this  letter,  being  a  literal  undertaking, 
and  being  addressed  to  John  &  Joseph  Nay- 
lor &  Co.,  the  plaintiff  below  cannot  be  ad- 
mitted to  prove  by  parol  testimony  that  it 
was  intended  tor  and  is  an  assumpsit  to 
John  &  Jeremiah  Naylor;  (2)  that  the  un- 
dertaking was  conditional,  and  required  no- 
tice to  be  given  to  the  writer  of  the  Intent 
and  nature  of  his  liability;  (3)  that  It  Is  con- 
fined to  tbe  shipment  made  during  the  year 
In  wlilch  It  was  written.  On  the  first  ob- 
jection the  court  has  felt  considerable  diffi- 
culty? That  the  letter  was  really  designed 
for  John  and  Jeremiah  Naylor  cannot  be 
doubted,  but  the  principles  which  require 
that  the  promise  to  pay  the  debt  of  another 
shall  be  in  writing,  and  which  will  not  per- 
mit a  written  contract  to  be  questioned  by 
parol  testimony,  originated  in  a  gennul  and 
wise  policy,  which  this  court  cannot  relax 
so  t&r  as  to  except  from  its  operation  cases 
within  the  principles.  *  ♦  *  It  being 
the  opinion  of  a  nujorlty  of  the  court  that 
John  and  Jeremiah  Naylor  could  not  main- 
tain their  action  on  this  letter,  it  becomes 
unnecessary  to  consider  other  points  which 
were  made  at  the  bar." 

The  third  and  last  reason  urged  by  tbe 
plaintiffs  In  error  why  the  plaiutifTB  below 
should  not  recover  in  this  case  is  that,  not- 


withstanding they  were  not  bound  by  the 
undertaking  signcKl  by  them  to  pay  tbe  judg- 
ment recited  in  the  petition  of  plaintiffs  tie- 
low,  and  contained  in  the  copy  of  the  rec- 
ord produced  on  the  trial  of  the  case,  for  the 
reason  that  in  September,  1881,  C.  C.  Ran- 
dolph was  released  from  his  imprlBonment 
under  said  arrest  by  an  order  of  tbe  judge 
of  the  district  court,  at  which  time  the  at- 
torneys for  the  plaintiffs  below  were  pres- 
ent, and  made  their  exceptions  to  the  order, 
and  also,  again,  on  the  24th  day  of  Janu- 
ary, 1882,  the  judge  of  the  district  court 
made  an  order  dischai^Ing  C.  C.  Bandcrfph 
from  his  prison  bounds,  which  Is  as  follows: 
"And  now,  on  motion,  comes  the  said  de- 
fendant C.  C.  Randolph,  by  his  attorneys, 
Herrick,  George  &  Graham,  the  plaintiff  ap- 
pearing specially,  and  objecting  to  the  con- 
sideration of  this  motion,  for  the  reason  that 
the  judge  of  said  court  has  no  power  or  au- 
thority to  entertain  or  hear  tbe  same,  which 
objection  was  overruled  and  excepted  to. 
Defendant  asked  to  be  released  from  prison 
bounds;  and.  It  appearing  that  the  said  de- 
fendant, C.  C.  Randolph,  heretofore  commit- 
ted to  prison  bounds  In  said  county  by  virtue 
of  an  execution  against  his  person  in  tbe 
above-entitled  action,  is  bereaved  of  a  sister, 
who  died  January  23,  18^,  and  is  desirous 
of  attending  her  funeral.  It  is  therefore  or- 
dered that  the  said  C.  C.  Randolph  l>e,  and 
Is  hereby,  released  from  his  said  prison 
bounds  imtil  the  24th  day  of  Febmary,  1882. 
To  which  order  the  plaintiff  excepted.  Wit- 
ness my  hand  at  chambers,  at  the  city  of 
Winfleld,  Kansas,  January  24,  1882.  E.  S. 
Torrance,  Judge."  Section  514  of  the  Code  of 
Civil  Procedure  confers  Jurisdiction  on  the 
Judge  of  the  district  court  to  discharge  from 
imprisonment  a  debtor  who  has  been  arrest- 
ed and  held  to  prison  bounds,  on  such  terms 
as  are  Just.  Randolph  v.  Simon,  ^  Kan. 
411.  The  debtor  having  given  notice  of  bis 
application  for  a  discharge,  and  tbe  parties 
all  being  present  the  judge  made  the  two 
several  orders  discharging  bim,  and  giving 
him  permission  to  go  to  the  state  of  Illinois, 
and  beyond  the  prison  bounds.  This  certain- 
ly was  a  discharge  from  prison  bounds,  for 
which  sureties  had  obligated  tbemselv^ 
that,  it  said  C.  C.  Randolph  went  beyond  the 
Iwundaries  of  Sumner  county  before  he  was 
dlscbarged  according  to  law,  they  would  pay 
the  Judgment  and  costs.  Having  been  duly 
discharged  by  proceedings  properly  bad  be- 
fore an  officer  having  Jurisdiction  to  dis- 
charge, we  do  not  think  that  his  sureties 
could  be  Icmger  held  upon  their  undertaking. 
They  only  undertook  that  be  would  not  go 
beyond  the  prison  bounds  until  discharged 
under  due  process  of  law,  and,  being  once 
discharged,  and  i)ermltted  to  go.  It  release 
bis  sureties  under  their  imdertaking.  The 
sureties  were  only  held  by  the  express  con- 
ditions contained  In  their  bond.  The  de- 
fendants not  being  liable  for  the  payment  of 
the  Judgment  rendered  on  the  2l8t  day  of 
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April,  and  the  costs  of  snit  thereon,  It  fol- 
lows that  the  plaintiffs  below  were  not  enti- 
tled to  a  judgment  In  this  case. 

The  case  is  reversed,  and  sent  back  to  the 
district  court,  with  directions  that  Judgment 
be  entered  for  the  defendants  for  costs  of 
suit    All  the  JndgCB  ctmcurrlug. 


(1  Kan.  A.  flU) 

F.  A  DREW  GLASS  CO.  t.  BAGLE  MILL 
CO.  et  al. 

fCoort  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Nov.  9,  1805.) 

HbCHANICS'  LiBKS — BiQBTS  or  SUBCOHTRACTOR. 

Where  a  lien  statement  filed  by  a  sob- 
contntctor  alleges  that  two  penoaa  are  the  own- 
era  of  the  real  estate  sought  to  be  affected  by 
aaid  lien,  and  the  petition  filed  to  enforce  said 
lien  makes  the  same  allegatiott,  and  seeks  to  es- 
tablish a  lit:n  upon  oil  the  real  estate  named 
therein  for  the  total  sum  claimed  to  be  due  from 
the  original  contractor  for  material  furnished, 
and  it  arax-ars  from  an  agreed  statement  of  facts 
upon  wliich  the  case  was  tried  that  the  two  per- 
sona so  named  were  not  the  sole  owners,  but 
that  the  premises  were  owned  by  such  two  per- 
sons and  another,  who  was  not  named  eitbor  in 
the  lien  statement  filed  or  In  the  petiUon  to  oi- 
force  the  same,  hdd  that,  under  such  a  state 
of  facts  and  such  oleadings,  the  subcontractor  is 
not  entitled  to  a  lien  fur  a  jiroportiouate  share 
of  his  claim  upon  the  undivided  interest  of  the 
premises  named  in  his  statement  and  petition. 
<SrUabu8  by  the  Court) 

Error  from  district  court,  McPherson  coun- 
ty: Frank  Doster,  Judge. 

Action  by  the  F.  A.  Drew  Glass  Company 
ng»iii8t  the  Bagle  Mill  Company  and  James 
Smalley  to  enfOTce  a  mechanic's  lien.  De- 
fendants had  Judgment,  and  plaintiff  brings 
error.  Affirmed. 

John  D.  Milllken  and  J.  Marshall  Lamer,  toe 
plaintlflf  In  error.  Sfmpacm  &  Jobnsoii,  for  de- 
fendants in  error. 

COLB,  J.  This  was  an  action  brought  In 
the  district  court  of  McPheraon  county  to  en- 
force a  mechanic's  lien,  and  was  tried  upon 
the  following  agreed  statement  of  facts:  "It 
Is  admlttetl  that  the  Eagle  Mill  Company  own- 
ed half  of  the  building  In  question,  and  that 
each  of  the  Smalleys  owned  a  fourth;  that  the 
ownership  Is  as  alleged  in  defendants'  amend- 
ed answer.  It  is  also  admitted  that  the  glass 
was  bought  from  Schofleld  &  Son,  and  was 
bought  and  used  in  the  buiWing  described  In 
defeudanta'  petition.  It  is  admitted  Scbo- 
field  &  Son  were  contractors  for  the  glass 
used  to  that  buildhig,  and  that  they  bought 
the  same  from  the  plaintiff,  under  contract,  to 
be  used  In  this  building,  and  that  tlie  same 
was  BO  used;  but  of  such  contract  between 
Scbofield  &  Son  and  the  glass  compauy  the 
owners  of  the  building  have  no  knowledge. 
There  Is  no  question  raised  as  to  the  validity 
of  the  contract  between  Schofleld  &  Sou  and 
the  F.  A.  Drew  Glass  Company.  It  Is  agreed 
that  the  owners  of  the  building  have  paid 
Schofleld  &  Son  for  the  glass,  aud  that  It  was 
done  wlthto  sixty  days  from  the  completion  of 


the  building,  and  also  that  a  copy  d  the  lien 
statement  was  served  on  James  Smalley,  and 
also  on  George  Sohlberg,  bookkeeper  of  the 
Eagle  Mill  Company,  at  their  office  In  Mc- 
Pheraon." Upon  the  pleadings  In  the  case 
and  the  agreed  statement  of  facts,  the  district 
court  rendered  a  Judgment  tor  the  defendants, 
James  Smalley  and  the  Eagle  Mill  Company, 
thereby  holding  that  the  lien  sought  to  be 
foreclosed  was  Insufficient  In  its  statements, 
and  was  void  as  to  the  real  estate  sought  to 
be  affected  thereby;  and  fnun  this  Judgment 
plaintiff  to  error  brings  the  case  here  fix-  re- 
view. 

The  c(»]tentlon  of  plaintiff  to  error  Is  that  al- 
though the  name  of  Judson  Smalley,  who  was 
an  owner  of  an  undivided  one-fourth  Interest 
In  the  premises  described  In  the  petition  and 
in  the  statement  tor  mechanic's  Hen  filed  to 
this  case,  was  omitted  from  such  statement 
and  from  the  allegations  of  the  petition,  yet 
plaintiff  to  error  was  entitled  to  a  lien  upon 
that  portion  of  the  real  estate  described  be- 
longtog  to  James  Smalley  and  the  Eagle  Mill 
Company,  who  were  made  defendants  to  the 
Iietltion,  and  named  as  the  owners  to  said  lien 
statement,  for  a  proportionate  share  of  the  In- 
debtedness due  to  the  plaintiff  In  error,  A 
careful  examination,  not  only  of  the  authori- 
ties cited  by  the  counsel  to  their  briefs  to  tlils 
case,  but  a  large  number  of  others,  falls  to  dis- 
cover any  exactly  parallel  case,  and  we  must 
therefore  arrive  at  a  conclusion  from  the  tend- 
ency of  the  text  writers  upon  this  subject,  and 
from  the  decisions  of  other  courts  having  stat- 
utes stoiilar  to  our  own.  The  statute  under 
which  this  lien  was  sought  to  be  enforced 
provided,  among  other  things,  that  a  state- 
ment filed  by  a  subcontractor  must  contoto 
the  name  of  the  owner  of  the  premises  sought 
to  be  affected  by  the  lien;  and  this,  we  take 
It,  means  that  tlie  statement  must  ctmtato  the 
name  of  the  true  owner,  at  least  to  the  extent 
shown  by  the  records.  In  the  case  of  Conter 
V.  Farrington,  46  Minn.  330,  48  N.  W.  1134,  a 
statement  of  a  lien  was  filed  reciting  that 
John  Farrinston  was  the  owner  of  the  south 
oue-lialf  aud  Alary  L.  Farriuj^tou  uf  the  north 
one-half  of  the  lot .  on  which  tbe  buildings 
were  erected,  sought  to  be  charged  with  the 
lieu,  and  that  the  coufract  was  made  by  John 
on  behalf  of  himself  and  JSIary  L.  The  fact 
was  that  John  owned  the  whole  tot,  and  made 
the  contract  in  his  own  belLiIf  only.  It  was 
Iield  that  such  statement  was  insufflcleuL  In 
Newman  v.  Brown,  27  Kan.  117,  our  own  su- 
preme court.  In  an  optolon  written  by  Brewer, 
J.,  say:  "A  mechanic's  lieu  Is  a  creature  of 
stixtute,  and  he  who  would  perfect  one  must 
follow  tlje  plain  provision  of  tlie  statute;  oth- 
erwise, he  must  look  to  the  man  with  whom 
he  nuide  lils  contract."  This  same  doctrine 
is  reiiflirmcd  In  Martin  v.  Burns,  54  Kan.  G41, 
;t9  Pae.  177.  It  is  tnie  that  in  the  case  of 
DcatherafTC  v.  Henderson,  43  Itan.  0S4,  23 
Pac.  HI02,  tlie  nde  is  laid  down  that  "statutes 
relating  to  liens  for  mechanics  and  material 
men  should  be  liberally  construed,  so  as  to 
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protect,  ab  far  as  possible,  wltliln  tbe  terms 
of  the  statute,  the  rights  and  equities  of  such 
persona."  This  court  heartily  ccmcura  in  the 
doctrine  last  named,  but  the  Ubernl  cosistruc- 
tlon  ther^  referred  to  must  be  one  which 
can  be  made  within  the  terms  of  tiie  statute, 
and  taUag  Into  con^deratlon  the  pleadings  In 
the  particular  case  In  which  It  be  In- 
voked. In  this  case  the  petition  alleges  fhat 
tbe  matotel  famished  by  plaintiff  in  errw 
vas  BD  fumlahed  under  a  anbomtract  with 
Sdu^eld  &  Son  for  use  In  the  erectl(n  and 
otmBtructim  of  a  baOdlnf  at  wUch  the  Eagle 
Mill  Company  and  James  Small^  were,  the 
owners.  The  Btatraooit  for  a  mechanic's  Uen 
alleges  that  "James  SmaUey  and  the  Eagle 
Mill  Company,  tbe  owners  *  *  *,  did  here- 
tofwe  enter  into  a  contract  with  one  Scho- 
fleld  &  Son,  copartnera,  to  furnish  certain 
plate  and  sheet  glass,"  Neither  tbe  state- 
ment In  the  petition  nor  In  the  statement  for 
a  Uen  Indicates  that  plaintiff  in  error  was  at- 
tempting to  have  a  lieu  declared  for  any  frac- 
tional part  of  its  claim,  nor  upon  any  frac- 
tl<ntal  part  of  the  real  estate.  Under  plead- 
ings like  those  in  this  case,  a  party  ought  not 
expect  to  obtain  relief  from  this  court  which 
was  not  asked  in  the  court  below.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Justices  concarring. 


<1  Kan.  A.  02S) 

NORTH  ft  SOUTH  LUMBER  CO.  t.  HBG- 
j  WER  et  Bl. 

(Court  of  Appeals  st  Kansas,  Southern  Depart- 
1  meat.  0.  D.    Nov,  9.  1883.) 

APPBAL— COSCLDSIVBSESS  OF  FiSDINOS— MaTBRI 

I    AL  Man's  Libn— Suffioienot  of  Btatbmbst. 

'  1.  Where  the  trial  coart  tries  a  case,  without 
a  jtiry,  and  makea  finding  of  facts  on  the  mat- 
ters involved  in  the  issoes  between  tbe  parties, 
and  the  evidence  on  the  trial  was  conflicting,  and 
there  was  evidence  tendioe  to  sustain  the 
fiadiujcB  of  the  trial  court,  the  appellate  court 
cannot  dtstnrb  such  findings. 

<  2.  Where  a  oarty  fnmisbea  material  under 
contract  with  the  husband  of  the  owner  to  erect 
four  dwelllnff  houses  on  four  separate  ci^  lots, 
under  four  separate  contracts,  and  the  foar  lota 
upon  which  audi  dwellina  boases  are  titaated 
are  contiguous,  and  such  nouses  were  all  bnilt 
at  the  same  time,  and  the  materials  are  all  fur- 
nished at  the  same  time,  the  part?  furnishing 
such  materia]  is  Hititled  to  a  lien  on  each  lot  and 
the  dwelling  locatea  thereon,  upon  filing  a  state- 
ment setting  forth  the  amount  claimed  for  the 
material  furnished  to  erect  each  dwelling  house, 
and  describing  the  property  subject  to  the  lien, 
TRified  b;  affidavit;  but  where  he  files  one  sin- 
gle statement,  settLog  forth  the  amount  claimed 
for  the  materia]  furnished  for  tbe  erection  of 
four  dwelling  houses,  without  apportionment  of 
the  material  that  entered  into  the  section  of 
eadi  house,  and  describing  four  separate  lota  as 
one  tract  of  land,  and  claiming  a  lien  on 

all  of  the  lots,  such  statement  ia  null  and  TOid. 

^   (S;llabu8  by  the  Court) 

Error  f»m  dlatrlct  conrt.  Bene  county; 
L.  Houk,  Judge. 

Action  by  the  North  &  South  Lumb^ 
Company  against  Henry  Hegwer  and  others 
to  enforce  a  lien  for  materlala  for  improve- 


ments on  land.  Defendants  had  judgment^ 
and  plalntlCC  brings  error.  Affirmed. 

The  North  &  South  Lumber  Company,  a 
corporation,  doing  business  in  the  city  of 
Hatchinson,  Reno  county,  Kan.,  filed  its  pe< 
tition  in  the  district  court  against  Flora  C. 
Hegwer,  Henry  Hegwer,  the  Kansas  Mort- 
gage Company,  H.  F.  Ball,  Alemeda  Wllle- 
say,  and  the  Russell  A  Wilcox  Hardware 
Company,  to  foreclose  a  lien  for  material 
furnished  for  tbe  construction  of  four  bouses 
on  four  different  town  lots  in  the  cll^  of 
Hutcblnaon,  said  lots  all  being  contiguous, 
but  being  separately  numbered.  Flora  C. 
Hegwer  was  tbe  owno:  of  the  lots,  and  Hen- 
ry Hegwer  was  her  hasband,  with  whom 
the  contract  was  made  for  the  famishing  of 
building  materiaL  The  other  defendants 
were  lienbolders,  mortgagees,  and  asaignees 
of  mortgage  liens. 

The  case  was  tried  by  the  court,  and  find- 
inga  of  facta  and  condualona  of  law  were 
made  by  the  court  The  findings  of  facts, 
so  far  as  any  questions  are  raised,  ore  as 
follows:  "(1)  That  the  said  defendant  Hen- 
ry Hegwer  is  justly  Indebted  to  the  plaintiff 
in  the  sum  of  six  hundred  flfty-one  and 
«8/ioo  dollars,  upon  the  cause  of  action  set 
forth  in  its  petitlcm;  that  said  sum  should 
bear  interest  at  the  rate  of  alx  per  cent  per 
annum  tmm  the  date  hereof.  ^  The  court 
flnda  also  that  said  Indebtedneaa  is  for  lum- 
ber and  other  building  material  aold  by  the 
plaintiff,  the  North  &  South  Lumber  Com- 
pany, to  the  defendant  Henry  Hegwer,  to  be 
used  in  the  erection  and  construction  of  four 
dwelling  houses,  under  four  separate  con- 
tracts, upon  lots  twenty-seven  (27).  twenty- 
nine  (20),  thirty-one  <?1),  and  thirty-three  (33), 
Avenue  F  West,  In  the  dty  of  Huttdilnson, 
coutt^  of  R^o,  and  state  of  Kanaaa,  as 
shown  by  tbe  duly-recorded  plat  thereof; 
that  aald  dwelling  houses  are  located  upon 
each  ot  said  described  lota;  that  said  lum- 
ber and  other  building  material  was  used 
in  the  erection  and  construction  of  an  said 
dwelling  houses;  that  Flora  C.  Hegwer  is, 
and  was  at  the  time  oC  the  said  purchase, 
the  wife  of  tbe  defendant  Henry  Hegwer, 
and  was  the  owner  of  all  said  real  estate; 
that  said  lots  were  designated  on  ^e  plat 
of  said  city  as  separate  and  distinct  loto  of 
land;  that  each  haa  ft  frontage  of  thirty- 
three  &S)  feet,  and  all  are  contignoua  and 
front  on  aald  Ayenue  F.  (3)  The  coart  alao 
finds  that  all  of  said  dwelUngs  were  com- 
menced on  or  before  tbe  20th  of  March,  1888. 
(4)  The  court  alao  flnda  that  on  the  lat  day 
of  October,  1S8S,  the  said  plaintiff  fUed  in 
the  office  of  the  clerk  of  the  district  court 
of  Reno  county,  Kansas,  a  statement  claim- 
ing a  lien  upon  ail  ot  said  dwellings  and 
real  estate  thereon  situated  upon  all  four  of 
said  lots  and  said  dwdUng  houses  jointly, 
and  without  apportionment  of  platntUTa 
claims  according  to  the  value  of  the  mate* 
rial  Incorporated  into  each  dwelling,  and 
that  said  statement  waa  filed  within  four 
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months  after  the  completion  of  said  dwell- 
ing houses."  And,  upon  these  Qodings  of 
facts,  made  conclusions  of  law  as  follows; 
"(1)  The  court  concludes,  further,  as  a  mat- 
ter of  law,  that  the  lien  statement  of  the 
Xorth  and  South  Lumber  Company,  having 
been  filed  Jointly  upon  all  of  said  four  lots 
and  four  dwelling  houses,  Is  null  and  void, 
and  does  not  give  said  North  and  South 
Lumber  Corajtany  a  lien  for  any  of  the  sums 
BO  found  due  from  said  Henry  Hegwer." 
To  which  finding,  ruling,  and  holding  of  the 
court  the  said  plaintiff  duly  objects  and 
excepts. 

T>.  H.  Martin,  for  plaintiff  In  error.  Wheel- 
er &  Swltzer,  for  defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  first  assignment  of  error  Is  that  the  find- 
ings of  facta  by  the  court  are  not  sustained 
by  the  evidence,  and  are  contrary  to  the  evi- 
dence. The  court  found  that  Henry  Heg- 
wer  is  justly  indebted  to  the  plaintiff  in  the 
sum  of  $651.43,  upon  the  cause  of  action  set 
out  In  its  petition,  and  that  the  Indebtedness 
is  for  lumber  and  other  building  materials 
sold  by  plaintiff,  the  North  &  South  Lumber 
Company,  to  defendant  Henry  Hegwer,  to 
be  used  in  the  erection  of  four  dwelling 
bouses  under  four  separate  contracts,  upon 
lota  numbered  27,  29,  31,  and  33,  Avenue  F 
AVest,  In  the  city  of  Hutchinson,  county  of 
Reno,  state  of  Kansas,  as  shown  by  the 
duly-recorded  plat  thereof;  that  said  dwell- 
ing houses  are  located  one  upon  each  of 
said  described  lots;  that  the  lumber  and 
other  building  material  was  used  in  the 
erection  and  construction  of  all  of  said 
dwelling  houses;  that  Flora  C.  Hegwer  Is, 
and  was  at  the  time  of  said  purchase,  the 
wife  of  the  defendant  Henry  Hegwer,  and 
was  the  owner  of  all  of  said  real  estate; 
that  said  lots  are  designated  on  the  plat  of 
said  city  as  separate  and  distinct  lots  of 
land;  that  each  has  a  frontage  of  33  feet, 
and  all  are  contiguous  and  front  on  Avenue 
F;  that  all  of  said  dwellings  were  com- 
menced on  or  before  the  20th  day  of  March, 
1888.  On  the  Ist  day  of  October,  1888,  the 
plaintiff  filed  In  the  office  of  the  clerk  of  the 
district  court  of  Reno  county,  Kan.,  a  state- 
ment claiming  a  Hen  on  all  of  said  dwellings 
and  real  estate  upon  which  said  dwellings 
were  situated.  Including  the  four  lots  and 
said  dwelling  houses,  jointly  and  without 
apportionment  of  plaintiff's  claims  accord- 
ing to  the  value  of  the  material  Incorporat- 
ed Into  each  dwelling,  and  said  statement 
was  filed  within  four  months  after  the  com- 
pletion of  said  dwelling  houses.  The  par- 
ticular and  only  error  complained  of  In  the 
facts  found  by  the  court  is  that  the  court 
found  that  the  material  that  entered  into  the 
construction  of  these  dwelling  houses  was 
purchased  under  four  separate  contracts.  It 
Is  urged  by  the  plaintiff  that  there  was  but 
one  single  contract  for  the  furnishing  of  the 


material  to  construct  these  several  dwell- 
ing houses.  The  evidence  on  the  trial  of  the 
case  did  not  prove  four  separate  rontracts, 
but  tlmt  the  lumber  was  all  furnished  under 
a  single  contract;  that  there  was  a  contract 
made  with  Hegwer  for  10  house  patterns  at 
one  time,  and  was  but  a  single  contract. 
There  was  some  conflict  in  the  evidence  in 
relation  to  the  arrangement  between  the 
lumber  company  and  Hegwer  concerning  the 
furnishing  of  lumber  for  the  several  dwell- 
ings; but  the  court  trying  the  case  heard 
all  the  evidence,  bad  the  witnesses  before  it, 
and  from  all  the  evidence  produced  on  the 
trial  has  found  the  facts,  and  there  was 
evidence  on  the  trial  from  which  these  facts 
could  properly  be  found.  This  court  cannot 
say  that  the  court  erred  In  its  findings.  The 
supreme  court  of  this  state  has  repeatedly 
held  that  findings  of  facts  by  the  trial  court 
will  not  be  disturbed  when  there  is  evidence 
to  sustain  them.  Harrington  v.  Stone,  39 
Kan.  176,  17  Pac.  853;  Gafford  v.  Hall,  39 
Kan.  166,  17  Pac.  851;  Rouse  v.  Youard 
(Kan.  App.)  41  Pac.  426;  Richards  v.  Griffith 
(Kan.  App.)  41  Pac.  196;  Railway  Co.  T. 
O'Mella  (Kan.  App.)  41  Pac.  440. 

The  only  other  error  assigned  by  plaintiff 
is  In  the  conclusion  of  law  by  the  court, 
based  on  what  plaintiff  claims  was  the  er- 
roneous finding  of  fact,  whereby  the  court 
concludes,  as  a  matter  of  law,  "that  the  lien 
statement  of  the  North  &  South  Lumt)er 
Company,  having  been  filed  jointly  upon  all 
of  said  four  lots  and  four  dwellings.  Is  null 
and  void,  and  doea  not  give  said  North  and 
South  Lumber  Company  a  lien  for  any  sum 
so  found  due  from  said  Henry  Hegwer." 

The  right  to  have  and  enforce  a  lien  on 
buildings  and  land  upon  which  they  are  situat- 
ed for  material  fnmlshed  under  contract  with 
the  owner  is  not  a  common-law  right,  but  a 
right  conferred  by  statute;  and.  In  order 
to  establish  or  enforce  a  lien,  the  statute 
must  be  strictly  pursued.  The  plaintiff 
claims  a  right  to  a  lien  under  section  630,  c. 
80,  Comp.  Laws  1885,  being  section  1,  c.  141, 
Laws  1872.  So  much  of  said  section  as  la 
necessary  to  consider  reads  as  follows: 

"Sec.  630.  Any  mechanic  or  other  person 
who  shall,  under  contract  with  the  owner  of 
any  tract  or  piece  of  land,  his  agent  or  trus- 
tee, or  any  contract  with  the  husband  or 
wife  of  such  owner,  perform  labor  or  fur- 
nish material  for  erecting,  altering  or  re- 
pairing any  building  or  appurtenance  of  any 
building,  or  Jn  erection  or  improvement,  or 
shall  furnish  or  pertorm  labor  in  putting 
up  any  fixtures  or  machinery  In,  or  attach- 
ments to  any  such  building  or  Improvement, 
shall  have  a  lien  upon  the  whole  piece  or 
tract  of  land,  the  buildings  and  appurte- 
nances In  the  manner  herein  provided. 
*   «  « 

"Sec.  632.  Any  person  claiming  a  Hen  as 
aforesaid  shall  file  in  the  office  of  the  clerk 
of  the  district  court  of  the  county  in  which 
the  land  Is  situated  a  statement  setting 
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forth  the  amount  claimed  and  the  Items 
thereof  as  clearly  as  practicable,  the  name 
of  the  owner,  the  name  of  the  contractor,  the 
name  of  the  claimant,  and  the  description  of 
the  property  subject  to  the  lieu,  verified  by 
affidavit  Such  statement  shall  be  tiled  within 
four  months  after  the  completion  of  the 
building,  Improrements  or  repairs,  or  fur- 
nishing or  putting  up  of  fixtures  or  ma- 
chinery. •  •  *  The  cleric  of  the  district 
court  shall,  immediately  upon  the  receipt 
of  such  statement,  enter  a  minute  of  the 
same  in  a  book  kept  for  that  purpose,  to  be 
called  'Mechanic's  Lien  Book.'  Such  docket 
shall  be  ruled  oft  Into  separate  columns, 
with  beads  as  follows:  When  filed,  name  of 
owner,  name  of  contractor,  name  of  claim- 
ant, amount  claimed,  description  of  the 
property  and  remarks;  and  a  proper  entry 
shall  be  made  under  each  of  said  heads." 

The  first  and  principal  question  In  this 
case  is  as  to  the  correctness  of  the  mode  or 
manner  adopted  by  the  plalntlSF  in  filing  its 
claim  for  a  Uen  against  the  dwelling  houses 
and  the  land  upon,  which  they  were  situated. 
It  filed  a  statement  setting  forth  the  amount 
claimed  and  the  items  thereof  In  gross,  and 
charged  the  Items  forming  his  claim  as  one 
entire  claim  against  all  the  dwelling  houBes 
and  upon  all  the  lots  on  which  they  were 
located,  in  the  same  manner  as  though  the 
material  had  all  been  fumisheil  for  the  con- 
struction of  <Hie  house,  under  one  contract, 
on  one  single  tract  of  land.  If  the  plaintiff 
made  four  separate  contracts  to  fuitUsh 
building  material  for  the  erection  of  four 
dltferont  dwelling  houses,  anrl  the  dwelling 
houses  were  each  located  upou  separate  lots, 
it  would  be  entitled  to  a  lien  on  each  of  such 
houses  and  the  piece  or  parcel  of  land  upou 
which  they  are  constructed.  The  plaintiff 
was  not  entitled  to  a  single  lien  on  the  whole 
of  these  lots  for  its  entire  claim,  because  the 
houses  were  not  all  on  the  same  lot,  iior 
was  the  lumber  furnished  under  one  con- 
tract, but  was  furnished  for  each  house 
under  a  contract  for  that  house  alone,  and 
it  did  not  apportion  or  divide  the  claims 
tor  a  lien  upon  each  house  sepiuately,  and 
did  not  file  a  separate  statement  setting 
forth  the  amount  claimed  and  tl\e  iteuis 
thereof  for  the  material  furnished  for  the 
construction  of  each  house  separately.  The 
statute  which  gives  a  lien  to  the  party  txiT- 
nlalUng  material  for  the  erection  of  Improve- 
ments upon  laud  under  a  contract,  etc., 
gives  a  Uen  upon  the  whole  piece  or  tmct 
of  laud  with  the  buildings  and  appurte- 
nances. The  words  "whole  piece  or  tract  of 
land"  confine  a  lieu  to  the  imrticuiar  piece 
or  tract  of  laud  ni>on  which  the  building  Is 
located  or  Improvement  made;  and  the  couii: 
liaviug  found  that  one  of  each  of  these 
houses  was  built  upou  seiuirate  lots  in  the 
city  of  liutchiusou,  Iteuo  county.  Kan.,  as 
shown  by  the  recorded  plat  thereof,  the  lien 
must  be  confined  to  the  particular  lot  upon 
which  the  building  was  erected,  as  each  city 


lot  Is  bounded  and  described  on  the  plat, 
and  separated  from  adjacent  property,  and 
Is  a  separate  piece  or  parcel  of  land.  The 
word  "lot"  denotes  a  single  piece  or  parcel 
of  land,  lying  In  a  solid  body,  and  separated 
from  contiguous  land  by  such  subdivisions 
as  are  usual  to  designate  different  tracts  of 
land;  and,  In  the  subdivision  of  a  tract  of 
laud  Into  city  lota,  each  lot  in  the  city  con- 
stitutes but  a  single  piece  or  parcel  of  land, 
as  It  is  separated  from  other  adjoining  lands 
by  the  designation,  and  its  number  and  con- 
tents are  shown  by  the  plat  that  la  of  rec- 
ord. By  contracting  for  the  material  for  the 
erection  of  those  four  dwelling  hoases,  by 
four  separate  contracts,  the  plaintiff  could 
not  legally  file  a  single  statement  or  claim 
a  Hen  thereon,  as  though  the  lots  constituted 
one  single  piece  or  parcel  of  land,  and  the 
material  was  furnished  under  one  contract 
By  making  four  different  contracts  for  fur- 
nishing building  material  for  the  erection  of 
four  different  houses,  the  plaintiff  cannot 
unite  his  claim  all  in  one  single  statement 
against  all  of  the  property,  where  it  might 
iiave  filed  a  single  Uen  on  each  lot  separately, 
for  the  material  that  went  Into  the  erection 
of  each  separate  dwelling  house.  Kot  hav- 
ing done  so,  its  statement  was  null  and  void,' 
and  created  no  Uen  on  the  four  separate  lots; 
and  the  district  court  did  not  err  In  so  con- 
cluding from  the  facts  found. 

The  Judgment  of  the  district  court  Is  af-' 
firmed.  All  the  judges  concurring.  ' 


(1  Kaa.  A.  «H) 
VINCENT  v.  DAVIDSON  et  aL 

(Court  of  Appeals  of  Ktinons,  Soathem  Depart-' 
meat,  C.  D.   Nov.  0.  1803.)  ' 
JcDGMKNT— Collateral  Attack.  ' 
Where  the  rcrord  of  a  justice  of  the 
peace  shows  juristlii  tion  of  tho  subject-matter 
and  of  the  purtieu,  autl  he  renders  a  judgmrat 
in  u  proo'iMling  had  Ix'fore  him  after  acquiring 
such  jiirisilk-lioD,  such  judiqnent  cannot  be 
qiiostioiicd  or  set  aside  in  a  collateral  proceed- 
in  e- 

(Sylliibns  by  the  Court.) 

Error  from  district  court,  Reno  county;  I*. 
Houk.  Judge. 

Action  by  B.  O.  Davidson  and  C.  M.  Wil- 
liams against  John  B.  Vincent,  before  a  Jus- 
tice of  the  peace.  Judgment  for  plaintiffs. 
Defendant  appealed  to  the  district  court, 
where  judgment  was  rendered  for  plaintiffs, 
and  defendant  again  appealed  to  the  su- 
preme court,  which  certified  the  ease  to  the 
court  of  appeals.  Affirmed. 

This  suit  WHS  commenced  before  a  Justice 
of  the  pence  In  Hutchinson  City.  Reno  coun- 
ty, Kan.,  by  Davidson  and  AVUliams  against 
John  B.  Vincent,  to  recover  from  him  as  gar- 
nishee. A'inceut  had  been  duly  served  with 
garnishment  summonR  to  appear  and  answer 
under  oath  aU  questions  put  to  him  touching 
the  property  of  every  description  and  mon- 
eys of  the  defendant  in  the  garnishment  pro- 
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(feedings.  He  made  bis  answer  under  oath 
as  follows:  "Before  George  F.  Hayden,  J.  P. 
In  and  for  the  City  of  Hutchinson,  County 
of  Hcuo  and  State  of  Kansas.  DaTidson 
and  Williams  vs.  Flint  &  Walling  Mfg.  Co. 
Personally  apijeared  John  B.  Vincent,  who 
being  duly  sworn  says  that,  at  the  time  of 
service  of  garnishee  summons  on  him  in  the 
above-entitled  action,  he  had  In  Ills  posses- 
sion and  under  his  control  money  belonging 
to  the  defendant  In  the  sum  of  three  hundred 
and  seventj'-flve  dollars.  John  B.  Vincent." 
And  thereafter  such  proceedings  were  had 
on  notice  by  publication  that  resulted  In  a 
judgment  against  the  defendant  In  the  gar- 
nishee suit,  and  the  justice  made  the  follow- 
ing finding,  and  entered  it  upon  his  docket: 
"Tlint  John  B,  Vincent,  garnishee,  has  mon- 
ey of  the  defendant  in  his  possession  and  un- 
der his  control  to  the  amount  of  three  hun. 
dred  and  seventy-five  dollars.  Therefore  It 
Is  considered  and  adjudged  that  the  plaintiff 
have  judgment  against  the  defendant  for  the 
sum  of  one  hundred  and  twenty-five  dollars 
so  found  dae  as  aforesaid,  and  for  costs  of 
suit,  and  that  John  B.  Vincent  Is  hereby  or- 
dered to  pay  Into  this  court,  out  of  the  mon- 
ey in  his  hands  belonging  to  the  defendant, 
the  amount  of  this  judgment  and  costs  ol 
suit.  Amount  of  judgment,  one  hundred  and 
twenty-five  dollars;  and  costs,  six  dollars." 
Tlie  garnishee  beiug  duty  served  with  a 
copy  of  the  order  of  the  justice  of  the  peace, 
but  falling  to  pay  the  money  over  to  the 
court,  this  suit  was  aftenvards  instituted  for 
the  recovery  of  this  sum,  and  on  trial  before 
the  justice  judgment  was  rendered  against 
the  defendant  below  for  the  amount  dis- 
closed in  his  answer,  together  with  Interest 
and  costs,  and  the  defendant  appealed  from 
said  judgment  to  the  district  court,  where 
the  ease  was  tried  and  resulted  In  a  judg- 
ment for  the  plaintiff  below,  and  the  defend- 
ant l>elow  excepted  and  made  case  for  the 
supreme  court,  and  filed  his  petition  in  error, 
with  case  made  attached,  In  the  supreme 
court,  and  the  case  was  by  order  of  the  su- 
preme court  duly  certified  to  tbl«  court  for 
Its  decl8l<»L 

Carventer  &  Ketchum,  for  plaintiff  In  er- 
ror.   F.  li.  Martin,  for  defendants  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  first  error  complained  of  by  plaintiff  in 
error  Is  that  the  district  court  erred  In  over- 
ruling the  demurrer  of  the  defendant  below 
to  the  evidence  of  the  plaintiffs  below  on  the 
trial  of  said  causat  The  evidence  on  l)ehalf 
of  plaintiffs  below  consisted  principally  of 
the  file  papers  and  the  docket  of  the  justice 
of  the  peace  in  the  case  of  Davidson  and 
Williams  against  the  Flint  &  Walling  Manu- 
facturing Company,  In  a  proceeding  In  gar- 
nishment where  the  plaintiff  in  error  was 
the  garnishee.  The  docket  of  the  justice 
shows  the  title  of  the  action;  the  number  of 
the  case;  the  date  of  the  filing  of  the  bill  of 


particulars;  the  affidavit  for  garnishee  sum- 
mons by  plaintiffs;  the  Issuing  of  eummons; 
also  the  Issuing  of  garnishee  summons,  and 
the  return  of  the  constable  Indorsed  thereon, 
showing  the  service  of  the  garnishee  sum- 
mons on  John  B.  Vincent,  and  the  retnm  of 
the  summons  Indorsed  by  the  constable, 
showing  that  service  could  not  be  had  on  the 
defendants  in  the  action  In  the  county;  the 
answer  of  the  garnishee;  the  continnance 
of  the  case  for  publication  notice  on  the 
Flint  &  Walling  Manufacturing  Company; 
the  proof  that  publication  notice  had  been 
made;  the  trial  of  the  case;  judgment  of  the 
Justice,  finding  that  John  B.  Vincent  had 
9^75  in  bis  hands,  of  money  belonging  to  the 
defendant;  and  the  Judgment  against  de- 
fendant for  (125  and  costs  of  suit,  taxed 
at  $6;  and  an  order  on  the  garnishee  to  pay 
into  court,  out  of  the  money  in  his  hands  be- 
longing to  the  defendants,  the  amount  of 
Judgment  and  costs.  The  evidence  also 
shows  that  the  Judgment  and  costs  had  not 
been  paid.  While  the  docket  entries  made 
by  the  justice  were  not  as  full  and  complete 
as  the  Journals  of  a  court  of  record  should 
be,  yet  they  showed,  upon  the  whole,  such 
proceedings  had  been  had  as  gave  the  jus- 
tice of  the  peace  jurisdiction  over  the  sub- 
ject-matter and  the  parties,  and  the  Judg- 
ment of  the  Justice  of  the  peace  was  vaJld. 

Tbe  contention  of  the  plaintiff  In  error  Is 
that  the  Justice  of  the  peace  never  had  any 
Jurisdiction  over  him  as  garnishee;  ttnt  the 
answer  made  by  bim  under  oath  was  sworn 
to  before  the  eotmty  clerk,  and  that  the  gar- 
nishee did  not  appear  before  tbe  Justice  and 
answer  under  oatb  all  questions  put  to  blm 
touching  the  property  of  every  description  and 
credits  of  the  defendant  In  his  poesessicn  or 
under  his  control.  Tbe  records  show  that  he 
did  apt>ear  before  the  justice,  and  he  made  an- 
swer under  oath,  and  he  is  bound  by  his  an- 
swer. If  he  desired  to  make  further  or  dif- 
ferent answer,  to  show  In  what  manner  he 
held  the  money  of  the  defendant,  it  was  his 
duty  to  make  his  statement  full  and  complete. 
If  he  was  satisfied  with  the  answer  made  by 
hhn  under  oath,  he  was  bound  by  it  The 
filing  of  the  bill  of  particulars  before  the  Jus- 
tice of  the  peace  was  tbe  first  step  towards 
bringing  the  action,  and  the  bill  ot  particu- 
lars shows  that  It  was  an  action  within  the 
jurisdiction  of  the  justice,  and  therefore  be 
docketed  the  case  and  Issued  the  summons  to 
the  defendant.  The  plaintiffs  at  tbe  same 
time  filed  an  affidavit  for  a  garnishee  sum- 
mons, setting  forth  that  they  had  good  rea- 
son to  believe  and  did  believe  that  John  B 
Vincent,  within  the  county  of  Reno,  where 
tbe  actlOTi  was  brought,  had  property,  money, 
goods,  chattels,  credits,  and  effects  In  his 
hands  or  under  his  control  belonging  to  the 
defendant,  and  that  the  defendant  was  Justly 
indebted  to  tliem  In  the  sum  of  ?]i3  over  and 
above  all  legal  set-offs,  and  that  the  plaintiffs 
had  good  reason  to  believe  and  did  believe  that 
they  would  lose  the  same  unless  a  garnishee 


Digitized  by  Google 


892 


PACIFIC  REPORTER,  VoL  42. 


(Can. 


Bummona  should  Issue  to  Jobti  B.  Vincent. 
Upon  the  making  and  filing  of  this  affidavit 
[t  anthwized  the  justice  to  Issue  a  garnishee 
summons  to  John  B.  Vincent,  and  upon  the 
service  of  this  garnishee  summons  upon  him 
the  Justice  obtained  Jurisdiction  over  him  per- 
sonnlly.  A  Justice  of  the  peace  Is  one  of  the 
Judicial  officers  provided  for  by  the  constitu- 
tion of  this  state,  and  Is  to  have  such  Jurlsdic- 
tirai  as  may  be  conferred  upon  blm  hy  law. 
The  legislature  und»  the  constitution  has  con- 
ferred Jurisdiction  upon  Justices  of  the  peace, 
within  their  respective  counties,  to  the  extent 
of  $300,  in  civil  actions,  and,  within  that  Ju- 
risdiction, conferred  upon  them  authorll?  to 
proceed  against  persons  having  property  in 
their  possession  or  imder  thdr  control  belong- 
ing to  a  debtor,  by  garnishee  proceedings,  and 
when  the  necessary  facts  are  brought  proper- 
ly before  a  Justice  of  the  peace  that  Jurisdic- 
tion attaches.  "The  power  to  determine  a 
case  is  Jurisdiction,  and  Is  coram  Judlce  when- 
ever a  case  Is  presented  which  brings  the 
power  Into  action."  In  this  case  It  clearly 
appears  that  the  law  has  given  the  Justice 
power  to  entertain  this  case,  and  the  neces- 
sary proceedings  were  had  that  brought  that 
power  into  action,  and  the  Jurisdiction  had  at- 
tached, and  the  right  to  hear  and  determine 
was  perfect,  and  the  decision  of  every  ques- 
tion after  the  Justice  had  acquired  Jurisdiction 
was  valid  and  binding  upon  all  persons  Inter- 
ested until  reversed  or  set  aside  by  some  prop- 
er proceeding  for  that  purijose,  before  some 
court  authorized  to  review  and  set  the  same 
aside.  The  orders,  Judgments,  and  findings  of 
the  Justice  could  uot  be  questioned  or  disre- 
garded In  a  collateral  proceeding.  In  the  case 
of  Sheldon  v.  Newton,  3  Ohio  St.  49fi,  the 
court  says;  "A  settled  axiom  of  the  law  fur- 
nishes the  governing  principles  by  which  these 
proceedings  are  to  be  tested.  If  the  court  had 
Jurisdiction  of  the  subject-matter  and  the  par- 
ties, it  is  altogether  immaterial  bow  grossly 
irregular  or  manifestly  erroneous  Its  proceetl- 
Ings.  may  have  been.  Its  final  order  cannot  be 
regarded  as  a  nullity,  and  cannot,  therefore, 
be  collaterally  impeached."  In  the  case  of 
McCormlck  v.  Sullivant,  10  Wheat.  19G,  Wash- 
ington, J.,  speaking  for  the  court,  says:  "The 
courts  of  the  United  States  are  courts  of  lim- 
ited, but  not  Inferior.  Jurisdiction.  If  the  ju- 
risdiction Ik  not  alleged  in  the  proceedings, 
their  Judgments  and  decrees  may  be  revci-sed 
for  that  cause  on  a  writ  of  error  and  apix>al, 
but  until  reveraed  they  are  conclusive  evi- 
dence between  the  parties  and  privies."  When 
the  Jurisdiction  even  of  a  limited  court  is  once 
established,  it  Is  entitled  to  the  same  presump- 
tions in  favor  of  its  acta  with  a  superior  one, 
and  subsequent  Irregularities  will  not  render 
its  proceedings  void.  Jurisdiction  having  been 
acqulit'd,  tlie  proceedings  are  not  subject  to 
collateral  attack. 

The  final  error  complained  of  by  plaintiff  In 
error  is  In  the  order  of  the  court  sustaining 
the  demurrer  of  the  plaintiffs  below  to  the  evi- 
dence of  the  defendant  below,  and  discharging 


the  Jury  and  rendering  Judgment  for  plaintiffs 
below.  The  defendant  below  tried  its  case  on 
the  thCOTy  that  it  could  attack  the  judgment 
and  proceedings  in  the  justice  court,  and  have 
them  declared  void,  in  this  collateral  proceed- 
ing. The  first  aasaujt  made  on  the  proceed- 
ings had  In  the  Justice  court  was  on  motion 
made  by  coimsel  for  the  defendant  in  the  orig- 
inal case  before  said  Justice  to  vacate  the  Judg- 
ment rendered  by  the  Justice  In  the  original 
garnishee  proceedhigs.  The  attorneys  for  both 
parties  appeared  before  the  justice  of  the 
peace,  and  argued  the  motion  t»  vacate  the 
Judgment,  which  motlcm  was  overruled,  and 
attorneys  fot  the  defendant  In  the  original 
suit  duly  excepted,  and  they  then  filed  a  mo- 
tion to  amend  the  record,  which  motion  was 
also  overruled,  and  they  duly  excepted.  The 
defendants  In  the  original  suit  or  the  gai^ 
nlsbee  neither  attempted  to  have  the  judgment 
of  the  Justice  reversed,  vacated,  nor  set  aside 
In  any  proceeding  whatever,  They  simply  re- 
fused to  pay  the  Judgment  or  respect  the  or- 
der of  the  Justice  to  pay  the  money  Into  court; 
and  when  this  suit  was  Instituted  to  recover 
the  amount  c€  judgment,  with  costs,  the  de- 
fendant below  sought  to  have  the  Judgment 
and  proceedings  had  before  the  Justice  ot  the 
peace  held  void.  The  record  showing  such 
proceedings  as  the  Justice  of  the  peace  was 
authorized  under  the  law  to  entertain  and  ren- 
der Judgment  in,  and  he  having  done  so,  they 
were  conclusive  on  all  parties  in  Interest. 
There  could  be  no  defense  to  the  Judgment 
and  order  of  the  Justice,  and  no  other  Judg- 
ment could  be  rendered  than  for  the  plaintiff 
below.  There  was  no  prejudicial  error  In  sus- 
taining the  demurrer  and  discharging  the  Jury, 
and  entOTlng  judgment  for  the  plaintiffs  be- 
low. The  court  could  have  sustained  the 
plaintiffs'  demurrer  and  or&enA  the  jury  to 
return  a  verdict  for  the  plaintiffs  below,  and 
perliaps  this  would  have  been  the  proper 
thing  to  have  done,  but  where  no  other  judg- 
ment could  legally  be  rendered  than  toe  the 
plaintiffs  below  it  was  Immaterial  \riiether  it 
was  on  a  verdict  of  the  jury  ordered  by  the 
court,  or  whether  It  was  one  ordered  by  tlie 
court  after  all  the  evidence  was  before  It. 
The  judgment  of  the  district  court  la  affirmed. 
All  the  Judges  concurring. 


(2  Kan.  A.  1) 

STATE  V.  JONES.  1 

(Court  of  Appeals  of  Kansas,  Southern  Depert- 
meat,  C.  V.  Kov.  8.  1805.) 

Indictxent — Frxsbntmbnt—  Indorsbmest  —  Al>* 
DiTlOKAi.  Witnesses— Electiok  WtWBKK 

Counts. 

1.  Where  the  record  discloses  that  an  In- 
dictment was  signed  by  the  county  attome,T, 
indorsed  "A  true  bill'*  by  the  foreman  of  to* 
grand  jury,  and  filed  by  the  clerk,  it  is  suffi- 
cient to  show  that  the  indictment  was  duly  re- 
tunieil  nnd  prtfcnteil  in  open  court. 

2.  WliL-re  thv  foreman  of  the  grand  jury 
flTites  at  the  foot  of  an  Ittdictment.  and  imme- 
diately sutcetHliug  the  last  count  therein,  "A 
true  bill,"  aud  signs  bis  name  thereto,  the  said 


1  Rehearing  denied. 
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icdictioent  Ib  Biiffieiontly  indorse*!,  within  the 
monninf:  of  apcrion  !tS,  Oorte  Cr,  Prop, 

8.  It  Is  within  the  Bonnd  diBCretion  of  the 
irial  c-ourt  to  i>ermit  names  of  additional  wit- 
iiesst>s  to  he  indorsed  on  an  indictment,  even 
flflor  the  commencement  of  the  trial,  and  to 
prant  or  refuse  a  oontinnnnoe  requested  by  de- 
fendant on  actrount  of  the  indorsing  of  snch 
names;  and  a  judgment  will  uot  be  reversed  on 
account  at  such  normissioD  and  a  refusal  of  such 
continnanoe,  nnlesa  it  appenrs  that  the  same 
was  ea  nbnse  of  such  discretion. 

4.  The  election  made  by  the  rtate  in  this 
case  examined,  and  held  sufficient  as  to  each 
connt  upon  which  defendant  was  convicted. 
(Syllabus  by  the  Court.) 

Appeal  from  disti-ict  court,  Reno  cotmtjr; 
F.  L.  Martin,  Judge. 

Setb  Jones  was  convicted  of  aelllng  Intox- 
icating  liquors,  and  appeals.  Affirmed. 

DaTldeon  A  Wllllama,  for  appellant  T.  B. 
Dawes,  Atty.  Oen.,  L.  H.  Fall,  Co.  Atty.,  and 
Z.  Jj.  Wlse^  for  the  State. 

COLE,  J.  The  defendant,  Seth  Jones,  was 
charged  by  indictment  In  the  district  court  of 
Reno  co'inty  with  unlawful  sales  of  intoi- 
icatln^  liquors.  The  Indictment  contained  15 
connts,  each  setting  forth  a  distinct  sale.  The 
defendant  was  found  guilty  upon  each  of 
said  counts  excepting  the  third,  fifth,  twelfth, 
and  thirteenth  coimte,  and  was  sentenced  to 
pay  a  fine  of  $100,  and  to  be  confined  In  the 
county  Jail  of  Reno  county  for  a  period  of 
30  days  on  each  of  said  counts  upon  which 
he  had  been  convicted.  From  such  convic- 
tion the  defendant  appeals  to  this  court. 

A  number  of  errors  are  alleged  by  the  de- 
fendant. The  first  and  second  may  be  con- 
sidered together,  and  are  that  the  court  erred 
In  ovemillDg  the  defendant's  motion  to  quash 
the  IndlctmMit,  and  that  the  court  erred  in 
finding  agahist  defendant  on  his  plea  in 
abatement.  The  particular  groimds  urged  for 
the  position  of  the  defendant  are  that  the 
TjlU  of  Indictment  was  not  signed  upon  the 
back  of  the  same  by  the  foreman  of  the 
grand  jury,  and  that  the  record  does  not  dis- 
close that  the  said  Indictment  was  presented 
by  the  grand  Jury  In  open  court,  by  the  fore- 
man, and  in  the  presence  of  the  grand  Jury. 
The  position  of  the  defendant  is  not  well 
taken.  The  Indictment  in  this  case  was  in- 
dorsed at  the  close  of  said  indlctraent,  Just 
after  the  fifteenth  and  last  count  of  the 
sane,  "A  true  bill."  followed  by  the  signa- 
ture of  C.  W.  Gray,  foreman.  The  word 
"Indorse"  usually  signifies  to  write  upon  the 
back  of  a  paper  or  written  Instrument,  but 
that  Is  not  the  full  meaning  of  the  word.  It 
also  signifies  to  give  sanction  to;  and  we 
apprehend  that  the  foreman  of  a  ground  jury 
m^y  properly  comply  with  the  statute  by 
sanctioning  the  bill  of  Indictment  at  the  foot 
thereof  as  well  as  by  writing  his  name  upon 
the  back  of  the  bill.  The  real  purpose  of  the 
statute  Is  that  the  sanction  of  the  grand 
Jury  to  the  hill  may  be  shown  upon  the  rec- 
ord, and  the  evidence  of  that  sanction  Is 
the  signature  ot  the  foreman  of  that  body. 


The  statute  does  not  prescribe  who  shall  In^ 
dorse  the  names  of  the  witnesses,  and,  so 
long  as  they  are  ploceil  upon  the  indictment 
by  one  who  represents  the  state  In  the  prose- 
cution of  the  offense  stated  In  the  indictment, 
the  Indorsement  Is  sufficient.  The  record  In 
this  case  discloses  that  the  Indictment  was 
signed  by  the  county  attorney,  and  indorsed 
"A  true  hill"  by  the  foreman  of  the  grand 
Jury,  and  filed  by  the  clerk  of  the  district 
court  of  Reno  county.  It  has  been  repeated- 
ly held  that  this  Is  a  sufficient  record  that 
the  Indictment  was  duly  returned  and  present- 
ed in  open  court.  This  cause  was  tried  dur- 
ing the  same  term  at  which  the  indictment 
was  found,  and  the  statute  prescribes  tliat 
the  record  of  the  return  of  indictments  and 
the  making  of  copies  thereof  shall  be  made 
hy  the  clerk  during  the  term  at  which  such 
indictments  are  found.  We  can  see  no  way 
In  which  the  rights  of  the  defendant  were  at 
all  prejudiced,  either  by  the  form  of  this  In- 
dictment or  the  manner  of  Its  return  as  In- 
dicated by  the  record,  and  the  evldoice  ad- 
duced In  the  trial  of  the  plea  In  abatement 
clearly  shows  that  all  the  steps  prescribed 
by  the  statute  were  taken  In  the  flndmg  and 
returning  of  the  same.  The  third,  fourth, 
fifth,  and  sixth  assignments  of  error  may  be 
considered  together.  It  appears  from  the 
record  that  after  the  return  of  the  Indict- 
ment In  this  case  the  names  of  certain  wit- 
nesses were  indorsed  without  leave  of  court, 
and  when  the  cause  was  called  for  trial  upon 
application  of  the  county  attorney  the  court 
granted  leave  to  properly  indorse  said  names. 
This  was  a  matter  within  the  sound  dtocre- 
tion  of  the  court,  and  from  a  review  of  the 
proceedings  had  In  this  case  we  cannot  see 
that  the  rights  of  the  defendant  were  preju- 
diced, or  that  there  was  any  abuse  of  discre- 
tion In  permitting  the  county  attorney  to  In- 
dorse the  names  of  these  witnesses.  State 
T.  Reed,  53  Kan.  767,  37  Pac.  174;  State  v. 
Price,  55  Kaff.  — ,  40  Pac.  1000.  Nor  do  wo 
think  the  defendant  was  prejudiced  by  the 
refusal  of  the  court  to  grant  a  continuance. 
While  it  Is  true  that  the  first  indorsement  of 
these  names  was  irregular,  yet  the  record 
discloses  that  the  attention  of  the  defendant 
wag  thereby  called  to  the  witnesses,  and  the 
trial  court  was  in  a  position  to  judge,  from 
all  the  attendant  facts  and  circumstances, 
what  was  Just  in  the  premises.  We  are  of 
the  opinion,  therefore,  that  the  court  proper- 
ly allowed  indorsement  of  the  names  of  the 
witnesses  referred  to,  and  permitted  their  tes- 
timony to  be  given,  and  to  stand  In  this  case. 

The  seventh  assignment  of  error  is  that  the 
couri  did  not  require  the  state  to  make  Its 
elections  sufficiently  definite  and  certain.  The 
state  elected  to  ask  a  conviction  upon  the 
first,  second,  fourth,  and  fifth  counts,  upon 
the  testimony  of  Elias  Davis  and  George 
Oanfleld.  The  testimony  of  these  witnesses 
disclosed  but  one  visit  to  the  place  in  ques- 
tion, and  some  four  or  five  purchases  of  beer 
from  the  defendant  at  that  tlm^  and  the 
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time  BxeH  was  within  the  limitation  of  the 
statute,  and  the  election  was  therefore  suffi- 
cient to  apprise  the  defendant  of  the  sales 
relied  upon.  The  same  may  be  said  of  the 
election  made  by  the  state  as  to  the  ^th, 
seventh,  and  eighth  counts,  where  the  testi- 
mony of  Andrew  Nelson  Is  relied  upon.  This 
witness  testifies  to  but  one  visit  to  the  place 
Id  question,  and  to  at  least  three  distluct  pur- 
chases from  the  defendant  In  person,  and 
fixes  the  time  of  such  purchases  within  the 
limitation  of  the  statute.  Upon  the  balance 
of  the  counts  upon  which  the  defendant  was 
convicted  the  state  relied  upon  the  testimony 
of  Florence  Slsler  and  Hoclcaiy  Shields. 
Most  of  the  testimony  of  these  two  witnesses 
was  as  to  sales  made  not  only  by  the  de- 
fendant, but  others,  In  his  presence,  and  upon 
the  theory  that  the  defendant  was  the  pro- 
prietor of  the  place  where  the  liquor  was 
sold;  and  there  was  an  abundance  of  testi- 
mony to  supiiort  this  proposition.  The  evl- 
deace  shows  that  the  place  where  this  liquor 
was  sold  was  practically  a  house  of  prosti- 
tution, and  that  the  defendant  assumed  at 
varloiw  times  to  be  the  proprietor  of  the  es- 
tablishment; that  he  alia  red  the  profits  of 
the  businesf),  was  present  when  most  of  the 
sales  were  made,  and  in  several  of  them  was 
the  active  assistant,  either  in  sei-ving  the 
liquor  or  removing  empty  bottles,  Klssses, 
etc.  Tlie  evidence  furtiier  shows  that  It  was 
impORsIble  to  give  the  names  of  the  persons 
to  whom  the  specific  sales  were  made,  for 
the  reason  that  persons  frequenting  such 
places  were  not  apt  to  give  their  real  names, 
either  to  the  inmates  or  to  other  visitors;  but 
the  attention  of  the  defendant  was  Buflldent- 
ly  called  to  time  and  place,  so  that  we  can- 
not see  either  that  he  was  not  aware  of  the 
sales  for  which  a  convletioD  was  askeil,  or 
that  the  Jury  was  in  any  way  milled,  or  the 
rights  of  the  defendant  in  aity  manner  prej- 
udiced. The  views  above  expressed  also 
dispose  of  the  objection  made  by  tlie  defend- 
ant to  the  second,  third,  and  eighth  instruc- 
tions given  by  the  trial  court  lu  this  case. 
They  clearly  stated  the  law,  and,  when  taken 
in  connection  with  the  other  instructions, 
very  correctly  advised  the  Jury  of  their  duty 
in  the  case.  No  material  error  npiiearing  in 
this  cause,  the  Jwlgment  is  alUrmed.  All  the 
Justices  concurring. 


(1  Kan.  A  688} 

STATE  T.  BKAM. 

(Court  of  Appeals  of  Kansas,  ftouthom  Depart- 
ment, C.  D.   Nov.  0,  1»J5.) 

jMToxtCATirfG  Liquors— It-LEOAi,  Rai.e— Evidesce 
—Statements  of  Jntcnif. 
1.  Whcro  a  defrmlniit  is  clinrfiod  with  tlio 
imlawful  siili'  of  Intoxicntinp  litpiiir  niid  witli 
miiiiitaininK  h  (.imiiiKm  niiisiiiuM'  tiy  ki'(>ping  u 
I>la<-i'  where  liqiiarw  iin'  .imhnv fully  sold,  and 
the  (?videIl<■t^  shows  thjit  certain  nak'ti  were  nuidc. 
at  the  dcfi'inhiiit's  ]»1juc  of  huKtm'ss  by  another 
person,  sunt  in  the  jibsence  of  the  A'fiiidnni. 
there  uiUiit  he  suthcieui  cotuiieteiit  evideuee  to 


estahliflh  the  faet  that  Biioh  dales  were  iruide  by 
some  elerk.  agent,  or  employfi  of  the  defendant, 
with  the  ktiowiedKe  or  consent  of  the  defendant, 
in  order  to  snstiiiH  a  conviction. 

2.  Where  unlawful  sales  of  Ugaor  are  made 
In  the  place  of  business  of  a  defendant  who  is 
charged  with  making  the  same,  but  such  sales 
were  made  in  the  absence  of  the  defendant,  it 
becomes  a  mnterial  fact,  which  must  l>e  estat*- 
lished  by  the  Htate  beyond  a  reasonable  doubt, 
whether  8u<;h  sales  were  made  by  some  clerk, 
ag:eut,  or  employ^  of  the  defendant,  and  with 
the  knowleilge  or  consent  of  the  defendant;  aud 
in  determining  such  fact  the  jury  must  be  gov- 
erned by  the  evidence  given  in  the  case,  and 
have  no  rlRht  to  consider  the  personal  kuowl- 
edse  of  certain  of  the  jurors  upon  that  point; 
and  where  the  evidence  in  the  case  is  slight  as 
to  the  fact  that  such  sales  were  made  by  an  em- 
ploy&  of  the  defendnnt,  or  with  his  knowledge 
or  consenL  and  some  of  the  jurors,  in  consider- 
ing of  their  verdict,  state,  in  the  presence  of  all 
of  the  Jury,  that  the  persons  who  made  the 
sales,  or  either  or  any  of  them,  were  employ^ 
of  the  defendant  at  the  time  of  making  such 
sales,  and  bad  been  for  some  time,  hdd,  that  it 
cannot  be  said  but  what  such  statement  upon 
the  ^rt  of  the  jurors  infloenced  the  verdict  of 
the  jury. 

(Syllabus      the  Court.) 

Appeal  from  district  court,  Reno  county;  F. 

li.  Martin,  Judge. 

James  Beam  was  convicted  of  selling  Intox- 
icating llquora,  and  appeals.  Reversed. 

McKInstry  &  Fairchlld,  for  appellant.  F. 
B.  Dawes,  Atty.  Gen.,  L.  M.  Fall,  Co.  Atty., 
and  Z.  L.  Wise,  for  the  Stat& 

COLE,  X  The  defendant,  James  Beam, 
was  charged  by  indictment  in  the  district 
court  of  Reno  county  with  unlawful  sales  of 
Intoxicating  liquors  and  maintaining  a  nui- 
sance by  keeping  a  place  where  iutoxlcatlug 
liquors  were  habitually  and  unlawfully  sold 
to  be  used  as  a  beverage.  The  indictment 
contained  ten  counts,  nine  of  which  clmrged 
specific  sales,  and  the  tenth  charged  the 
malutalniug  of  a  nuisance.  Upon  trial  the 
defendant  was  convicted  on  the  third,  fourth, 
and  tenth  counts,  and  appealed  from  such 
conviction.  A  number  of  tlie  errors  alleged 
In  this  case  are  the  same  as  those  which 
were  assigned  In  tlie  case  of  State  v.  Jones 
(just  decided  in  this  court)  42  Fac.  302.  They 
refer  to  the  manner  of  returning  the  Indict- 
ment and  the  Indorsement  thereof  by  the 
foreman  of  the  grand  Jury,  and  to  the  grant- 
ing of  permission  by  the  couil  to  Indorse  the 
names  of  certain  witnesses  upon  the  indic^ 
ment  upon  the  day  of  triaL  We  deem  It  un- 
necessary in  this  case  to  review  these  ques- 
tions. In  this  case  the  state  relied  f<H*  con- 
viction as  to  the  third  count  upon  the  testi- 
mony of  the  witness  Frazee,  who  tratlfied 
that  he  was  acquainted  with  the  defendant, 
aud  with  his  place  of  business,  and  that 
some  three  mouths  [U'lor  to  the  date  of  trial 
he  purchased  at  the  place  of  business  of  the 
defendant  suiue  glycerin  and  whisky,  mixed. 
This  purchase  was  made  from  one  WInslow, 
and  the  defendant  was  not  pi-escut  at  the 
time  of  the  purchase.  As  the  sale  was  not 
made  by  the  defendant  lu  person,  it  was  nec- 
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essary  for  the  state  to  bUow— First,  that  the 
(liffeuilaut  was  proprietor  ot  the  place;  sfc- 
ond,  that  the  sale  was  made  by  Bome  elerk, 
agent,  or  »ervant  of  the  defendant;  and, 
third,  that  It  was  made  with  the  kuowledse 
or  couseut  of  the  defendant.  It  was  clearly 
tstablisbed  that  Mr.  Beam  was  the  propri- 
etor of  the  store  where  the  Il<iuor  was  pur- 
chased, and  there  wa&  some  slight  testimony 
to  support  the  finding  of  the  jury  that  the 
l>erson  from  whom  the  purchase  was  made 
was  a  clerk,  employ^,  or  serrant  of  the  de- 
fendant. But  this  was  not  sufficient  to  sus- 
tain a  conviction,  for  it  lacks  the  material 
element  of  knowledge  or  consent  on  the  part 
of  the  defendant  Of  course.  It  Is  not  uec- 
eKsary  to  prove  by  direct  testimony  that  the 
defendant  In  any  given  case  consented  In 
any  specific  words  to  the  sale  clmrffed,  and 
the  state  would  have  a  right  to  ask  a  convic- 
tion for  sale  made  hi  the  absence  of  the  de- 
fendant, where  all  the  evidence  lu  tbe  case 
was  sufficient  to  support  the  view  that  the 
defendant  knew  of  either  tbe  specific  sale  be- 
ing made,  and  did  not  object  thereto,  or  that 
he  had  knowledge  of  sales  Id  general  being 
made  by  his  clerk  or  employ^,  and  made  no 
objection  thereto.  So  far  as  the  testimony 
of  Frazee  himself  is  concerned,  we  presume 
It  is  not  claimed  that  it  established  any  knowl- 
edge or  consent  with  regard  to  this  sale  upon 
the  part  of  the  defendant,  and  we  presume 
the  state  relied  upon  the  other  evidence  in 
the  case  as  tending  to  show  such  knowledge 
or  consent,  and  np<Mi  this  questloQ  the  views 
of  the  court  will  be  stated  later  in  ttds  cq^n- 
lon. 

The  state  relied  for  a  conviction  under  the 
fourth  count  upon  the  testimony  of  the  wit- 
ness Lee,  who  testified  that  he  was  aciiualnted 
with  tbe  defendant,  and  that  he  purchased  a 
small  bottle  of  whisky  some  time  in  the  sum- 
mer preceding  the  trial,  from  some  person  at 
the  place  of  business  of  the  defendant,  but 
who  the  person  was  from  whom  the  purchase 
wns  made  he  did  not  know;  that  he  went  In, 
and  asked  for  the  liquor,  and  the  person  went 
and  got  it;  \^'as  gone  two  or  three  minutes, 
maybe  five  minutes;  but  whether  the  per- 
son left  the  room  or  not  to  obtain  the  liquor 
he  does  not  know.  The  same  reusonlng  which 
applies  to  the  evidence  of  Fruzce,  relied  upon 
to  sustain  a  conviction  under  the  third  count, 
also  applies  to  tlie  testimony  of  the  witness 
Lee.  Wliatever  the  pei-sonal  feeling  of  the 
Jury  may  be  with  regai*d  to  a  transaction  of 
this  character,  there  must  be  proof  of  a  sub- 
stantial nature  to  sustain  a  conviction  in  a 
criminal  case;  and  we  preaimie,  as  in  the  case 
of  the  former  count,  that  the  state  relied  upon 
the  testimony  of  otlicr  witnesses  in  the  case 
to  prove  the  material  facts  before  stated.  So 
far  as  the  testimony  Is  concerned  of  the  wit- 
uessea  J.  A.  Milne,  C.  L.  Blasel,  J.  C.  Grimes, 
3.  H.  F.  Plate,  and  George  T.  Metzgar.  it 
proves  absolutely  nothing,  either  to  support 
an  allegation  of  a  si)eelfic  sale  in  vlcdatlon  of 
law  or  ctf  the  maintaining  of  a  nuisance  under 


tbe  statute;  and  this.  In  connection  with  the 
witnesses  Frazee  and  Lee,  was  all  the  testi- 
mony given  in  the  case  bearing  upon  either 
the  questions  of  sales  or  the  umintalnlng  of 
a  nuisance,  with  the  exception  of  the  testi- 
mony of  D.  S.  Glbbs,  together  with  the  docket 
of  the  police  judge  of  Hutchinson  for  the 
years  1803  and  1804.  The  testimony  of  Mr. 
Glbbs  was  that  he  was  police  Judge  of  said 
city  during  the  years  above  referred  to,  and 
that  he  kept  a  docket  of  his  proceetlings  as 
such  officer.  He  Identified  certain  pages  of 
said  docket  containing  a  record  of  the  pro- 
ce€^dIDg8  In  certain  cases  brought  by  the  city 
of  Hutchinson  against  the  defendant,  and  also 
certain  warrants  and  complaints  which  had 
been  issued  In  the  cases  In  which  said  records 
were  made.  The  record  so  identified,  togeth- 
er with  the  complaints  and  warrants  above 
referred  to,  were  admitted  In  evidence  over 
the  objection  of  the  defendant,  and  the  ad- 
mission of  this  evidence  Is  one  of  the  grounds 
vargeA  by  the  defendant  for  the  reversal  of  this 
cause.  We  are  of  the  opinion  that  the  record 
was  properly  admitted,  but,  when  taken  In 
connection  with  the  statements  made  by  the 
witness  who  was  the  person  making  the  rec- 
ord, they  fall  short  of  establishing  any  mate- 
rial fact  as  against  this  defendant.  The  com- 
plaints and  warrants  above  referred  to  were 
in  cases  where  the  city  of  Hutchinson  charged 
the  defendant  with  unlawful  sales  of  intoxi- 
cating liquors,  and  the  records  In  such  cases 
show  the  entry  of  a  plea  of  guilty  In  each 
case  by  the  defendant.  Standing  by  them- 
selves, these  facts  would  be  evidence  of  ad- 
missions made  by  the  defendant,  and  would 
tend  to  support  the  theory  of  tbe  state  that 
the  sales  relied  upon  for  conviction  which 
were  made  in  the  defendant's  place  of  busi- 
ness were  made  with  his  knowledge  and  con- 
sent, and  would  also  tend  to  supimrt  the  the- 
ory tliat  such  place  of  business  was  a  common 
nuisance;  but,  taken  in  connection  with  the 
testimony  of  the  witness  Glbbs,  they  estal>- 
llsh  practically  nothing.  He  testifies  that, 
while  the  records  show  In  each  of  the  city 
cases  a  i)lea  of  guilty,  yet  that  tbe  facts  were 
exactly  to  the  contrary;  that  when  first  ar- 
raigned the  defendant  stated  that  be  was  not 
guilty  of  selling  Intoxicating  hquora;  that  he 
could  not  afford  to  fight  the  city,  and  could 
better  afford  to  pay  such  fine  and  costs  as  the 
poUce  judge  might  prescribe  In  the  case;  and 
that  at  each  succeeding  arrest  the  same  plea 
was  entered,  and  the  same  course  of  action 
taken.  It  Is  the  duty  of  the  police  judge  to 
arraign  a  defendant  charged  with  violation  of 
a  dty  ordinance,  and,  if  the  defendant  pleads 
not  guilty,  then  a  ti*ial  must  be  had;  and  we 
know  of  no  rule  permitting  a  police  Judge  to 
enter  a  idea  of  guilty  under  a  statement  like 
that  made  by  the  defendant  In  this  case.  Nor 
do  we  think  that  the  record  In  such  a  case 
showing  a  plea  of  guilty  In  any  manner  es- 
tablishes his  guilt  under  an  Indictment  like 
the  one  In  tbe  case  at  bar.  Again,  tbe  testi- 
mony ot  Qibbs,  BO  fbr  08  It  established  any 
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pai-tlcnlar  place  wbere  the  sales  were  made  for 
■which  the  city  prosecutiona  were  brought, 
BbowB  that  It  was  not  the  place  charged  In 
tbe  Indlctmmt  la  this  case  as  the  one  where 
a  mdaance  was  maintained,  or  where  the  spe- 
dflc  sales  were  alleged  to  bare  been  made. 

The  defendant  furtlwr  urges  that  the  coxirt 
erred  In  OTemillng  his  motion  for  a  new  trial. 
One  of  the  gronnds  upon  which  such  new  trial 
was  asked  was  misconduct  on  tbe  part  of  the 
Juiy,  and  in  siqiport  ot  this  gronnd  tbe  de- 
fendant filed  the  affidavit  of  two  of  the  Jurors, 
to  the  effect  that,  after  the  Jury  had  retired  to 
the  jury  room,  and  were  considering  of  their 
verdict,  one  or  two  of  the  Jurors  stated  "that 
Charles  Wlnslow,  who  the  witness  Frazee 
named  as  the  person  who  sold  him  whisky, 
was  In  the  employ  of  Beam,  and  had  been  for 
some  time."  The  question  of  Window  being 
an  agent  or  employe  of  the  d^endant  was  one 
of  the  meterlal  facts  to  be  found  to  8iv>port 
two  counts  of  the  indictment  npon  which  de- 
fendant was  convicted,  and  the  Jury  bad  no 
right  to  find  that  fAct  In  any  other  manner 
than  from  tbe  evidence  which  had  been  giv- 
en them  upon  the  trial  of  the  cause.  Tbe 
jiersonal  knowledge  of  any  Juror  that  Wlnslow 
was  an  employ^  of  tbe  defendant  had  nothing 
to  do  with  the  case;  and  while,  as  has  been 
said  in  this  cause,  there  was  some  slight  evi- 
dence  tending  to  establish  tiiat  fact.  It  Is  Im- 
possible to  say,  In  view  of  the  fact  that  tbe 
evidence  was  slight,  that  the  Jury  were  not 
governed  by  tliese  statements  in  nuking  up 
their  verdict.  We  are  ctf  tbe  opinion,  after  a 
careful  examlnaticm  and  (xmsideratlon  In  this 
case,  that  the  conviction  ought  not  to  have 
been  allowed  to  stand,  for  the  reasons  above 
stated,  and  we  therefore  deem  it  unnecessary 
to  consider  any  of  the  further  assignments  of 
error  made  by  the  defendant.  The  Judgment 
of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial  All  the  Jus- 
tices coucunlng. 


<1  Kan.  A.  US) 

BICE  Gt  al.  T.  BROWN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart 
mcnt.  C.  D.   Nov.  9,  1805.) 

Mechanics'  Liess— Statbmbst  of  Claim. 

1.  Thf  lefiislftture  have  reganled  it  just  and 
pquitiiblf  that  all  those  who  contract  with  the 
owner  of  any  tract  of  land,  hia  nueiit  or  trus- 
tee, or.  in  imrsuancc  of  a  contnKrt  with  hira  for 
tliat  purpose,  contribute  their  labor  or  material 
to  hifreane  the  value  of  his  property,  should 
hare  a  lien  upon  it  for  the  payment  of  their 
resiiet'tiTe  t-laims,  and  hiive  prescribed  the  man- 
ner of  swurini;  and  cnfni-cinp  the  same, 

2.  When  a  contnictor  clainm  a  lien  for 
labor  or  material  furniMhed  to  make  improve- 
ments on  land,  he  w  re<iuired  to  file  a  statement 
of  his  claim  with  the  vlcrk  of  the  district  court 
of  llie  county  in  which  the  laiiiU  iitp  sitnntcd 
within  fotir  months  nflcr  the  completion  of  the 
huildinfi  or  other  improvement,  ami  the  i>er«on 
who  fiiriush^in  material  or  |H>rforms  ialior  under 
a  subcontrnct  with  the  contractor  must  file  a 
like  stalement  of  his  claim  acain^it  the  (-ontruct- 
or  within  tSO  days  after  the  ettnipl^t ion  of  the 
building  or  other  improvemeut;   and  where  a 


building  Is  subataotlally- completed  according  to 
the  contract  between  the  contractor  and  the 
owner,  and  the  owner  tabes  possesion  of  tlie 
house  and  moves  into  it  and  the  contractor 
eeaaes  all  work  upon  it,  and  both  parties  seem 
to  treat  the  house  as  completed,  and  the  subcon- 
tractor files  his  statement  of  claim  as  a  lien 
within  60  days  after  tbe  owner  takes  possession 
of  the  building,  hia  lien  is  valid. 
(Syllabus  by  the  Court.) 

Brror  fnnn  district  court,  Reno  county;  L. 
Honk,  Judge. 

Action  by  George  H  Rice  ft  Co.  against  F. 
O.  Brown  to  fbrecloae  a  mechanic's  lien. 
There  was  judgment  fin-  defendant,  and  plaln- 
tifb  bring  enor.  Reversed. 

In  July,  X887,  P.  G.  Brown  was  the  owne- 
of  lots  Noa.  10  and  11,  Avenue  A,  In  the  dty 
of  HutcfabiBtm,  county  of  Reno,  state  of  Kan- 
sas, and  at  that  time  entered  Into  a  written 
contract  with  J.  L.  Moore  for  tbe  erection  4^ 
a  dw^Ing  bouse  oa  said  lots,  and  by  tbe 
terms  of  the  contract  Mo«e  was  to  receive 
as  compensati(Hi  for  furnishing  material  and 
completion  of  the  dwelling  house  tbe  sum  of 
93,:m  Soon  aftor  the  making  of  the  con- 
tract between  Moore  and  Brown  for  the  erec- 
tion of  the  hous^  In  order  to  cany  out  his 
part  of  tbe  contract  Moore  entered  Into  a 
subcontract  with  G.  H.  Rice  and  Alexander 
Clark,  a  copartnership  doing  business  under 
the  name  and  style  of  G.  H.  Rice  &  Co.,  lum- 
ber dealers,  to  furnish  material  for  the  con- 
struction of  such  house,  and  under  this  sub- 
contract G.  H.  Rice  &  Co.  furnished  material 
that  was  used  In  tbe  erection  of  tbe  house, 
amounting  In  the  abrogate  to  f-Lam.  Moore 
soon  after  ctnnmeuced  the  work  of  construc- 
tion of  the  house,  and  contintied  the  woric  ui>- 
on  the  same  until  it  was  Inclosed  and  plaster- 
ing all  done,  and  In  the  early  part  <rf  Octol)er 
he  was  taken  sick,  and  the  work  of  construc- 
tion upon  the  bouse  was  thereafter  continued 
by  otlier  parties  until  about  the  0th  day  of 
December,  1S87,  when  P.  G.  Brown  took  pos- 
session and  moved  Into  tbe  house  with  hfs 
family,  and  has  continued  to  occupy  the  same 
as  the  home  of  himself  and  family  ever  since. 
Moore  has  done  no  work  upon  tbe  house  or 
tbe  grounds  since  the  time  Brown  moved 
into  it.  On  the  lith  day  of  January,  18ss 
Rice  &  Co.,  as  sulKontractors,  filed  a  state- 
ment with  the  clerk  of  the  district  court  of 
Reno  county,  Kan.,  of  the  amount  due  them 
from  Moore,  as  contractor,  for  the  materials 
furnished,  and  a  description  of  the  property 
upon  which  the  materials  furnished  were  to 
be  used,  and  furnished  a  copy  of  such  state- 
ment to  F.  G.  Brown,  the  owner  of  the  prem- 
ises upon  which  such  lien  was  so  filed,  and 
the  clerk  of  the  district  court  entered  such 
statement  In  the  Mechanic's  Lien  Record,  un- 
der the  proiier  designation.  On  January  18, 
ISSS,  Rice  &  Co.  comuieuced  an  action  lu  the 
district  court  of  Reno  county,  Kan.,  to  fore- 
close their  mechanic's  lien  for  the  materials 
furnished  to  J.  L.  Moore,  contnictor,  to  be 
used  in  the  construction  of  such  dwelling 
house,  aud  in  December,  ISSS,  such  action 
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was  dismissed  without  prejudice,  and  this  suit 
was  commenced  on  the  11th  d&j  of  Januarr, 
1889,  to  recover  tbe  sum  of  f  1,366  from  J.  L. 
Moore,  and  tor  the  forecloeare  of  the  mechan- 
ic's lien.  Moore  made  no  defense  to  tbe  ac- 
tion, and  the  case  was  tried  on  the  Issues  be- 
tween Q.  H.  Bice  &  Co.,  plaintlfb  below,  and 
F.  G.  Brown,  defendant  below.  The  case  was 
tried  b7  the  court  with  a  jurr  to  make  ad- 
TtBory  findings  of  facts.  The  Jury  made  their 
flndii^,  and  tbe  i)laintlffB  t>elow  requested 
the  court  to  require  the  Jury  to  return  to  their 
room  and  make  additional  flndingB,  but  the 
court  discharged  the  jury  and  made  the  addi- 
tional findings  of  facts  In  writing,  and  filed 
them  in  the  case. 

"Special  Findings  of  Fact  by  the  Jury.  (1) 
Did  plaintiffs  fomUh  lomber  and  other  mate- 
rial to  the  contractor,  X  L.  Moore,  under  a 
contract  and  for  tbe  purpose  of  being  used 
in  ttie  building  of  defendant  Brown's  faonse 
on  Avenue  A  East,  in  the  city  of  Hutchinson? 
Ans.  (2)  What  was  the  amount  and 

TElue  of  the  material  so  furnished?  Ans. 
$1,3GG.  (?)  Was  said  material  so  famished 
actually  used  la  said  bouse?  Ans.  Yes.  <4) 
When  did  defendant,  Brown,  move  into  the 
hotue?  Ans.  December  9,  1887.  (5)  Did 
Brown,  about  the  middle  of  December,  1867, 
settle  up  with  the  painters  for  the  painting  of 
the  bouse?  Ans.  Yes.  (ii)  Did  defendant, 
Brown,  about  the  15th  or  IStb  of  Decfflnber, 
1S8T,  tell  the  plaintiff  G.  H.  Rice  that  his 
house  was  completed?  Ans.  No.  (7)  Was 
said  home  substantially  completed  at  that 
time?  An&  N&  (9  Did  plaintiffs  believe 
that  tbe  house  was  completed  at  that  time? 
Ans.  No.  (9)  If  plaintiffs  did  so  believe,  was 
it  because  defendant  Brown  had  told  Rice 
that  it  was  completed?  Ans.  No.  (10)  Did 
Brown  finish  tbe  house  In  conformity  to  the 
plans  and  epeclflcations,  or  did  he  alter, 
change,  and  enlarge  upon  them?  Ans.  No; 
he  clianged  them.  (11)  How  much  did  It  cost 
to  buUd  said  house?  Ans.  $^,589.86.  (12) 
What  was  the  first  price  fixed  by  Mo(»«  for 
building  the  house  according  to  original  plans 
and  Bpeclflcations?  Ans.  $4,200.  (13)  Was 
the  first  price  asked  by  Moore  agreed  to,  or 
was  It  reduced?  Ans.  It  was  reduced.  (14) 
And  on  account  of  such  reduction,  and  build- 
ing tor  less  money,  were  not  certain  things 
taken  out  of  tbe  plans  and  specifications? 
Ans.  No.  (15)  And  were  not  the  grading  and 
plumbing  so  left  out?  Ans.  No.  (10)  Was 
the  work  done  by  Woodruff  and  Ainsley,  tbe 
painters,  in  March,  1888,  on  front  doors  of 
Brown's  house,  a  pari  of  the  work  Moore  con- 
tracted with  Brown  to  do?  Ans.  Na  (17) 
How  much  money  did  Brown  pay  to  Moore 
prior  to  February  19,  1888?  Ans.  $1,600.  (18) 
Did  J.  L.  Moore  ever  complete  the  building 
of  Dr.  Brown?  Ans.  No.  (19)  When  was  the 
last  of  tbe  painting  done  on  said  building? 
Ans.  March,  1888.  (20)  Did  J.  L.  Moore  con- 
tract to  do  the  painting?  Ans.  Yes.  (21) 
■Wben  was  the  last  ol  the  plumbing  done  on 


Bald  building?  Ana.  March  12,  1888.  (22) 
Wben  was  tbe  copy  of  the  mechanic's  Uen 
statemmt  served  on  Brown?  Ans.  January 
17,  1888.  (23)  When  was  tbe  grading  done 
and  finished  on  said  premises?  Ans.  About 
tbe  last  of  March,  1888.  (2^)  Wliat  was  the 
last  painting  done  on  said  building?  Ans. 
Front  doors.  (25)  Wtiat  was  the  last  of  the 
plumbing  done?  Ans.  Making  connection  with 
main.  (26)  How  much  did  Dr.  Brown  pay 
out  for  labor  and  material  done  on  said 
building  under  tbe  contract  of  Moon  and 
Brown?  Ans.  $1,600.  (27)  Did  Moore  pay 
out  the  $1,600  paid  him  by  Dr.  Brown  to  said 
contractors  for  labor  and  material  put  into 
said  balldlng?  Ans.  Yes." 

Thereupon  tbe  plaintiffs  moved  the  court  to 
make  furtfaw  findings  of  fact  therein,  where- 
upon the  court  made  answer  to  the  following 
Interrogatories  as  follows:  "Findings  of 
Fact  by  the  Court.  (1)  What  plumbing  work 
ronahied  unfinished  on  December  19,1887? 
Ans.  The  connection  between  the  street  main 
and  the  water  pipe  at  the  curb  llna  @)  Was 
there  any  work  done,  Included  In  Moore's 
contract  wUb  Brown  on  the  premises  hi  ques- 
tion, between  the  19th  day  of  December,  1887, 
and  the  8th  of  March,  188S?  Ans.  No.  (3) 
Was  the  work  In  question,  excepting  grading 
and  plumbing  from  curb  line,  aubetantlaUy 
completed  in  December,  1B87?  Ans.  Yes.  (4) 
Does  defendant  Moore  claim  tbat  all  the 
work  he  contracted  with  Brown  to  do  waa 
completed  In  December,  1887?  Ans.  Yes.  (6) 
Was  any  of  the  material  furnished  by  plain- 
tiffs used  In  any  of  the  woi^  that  was  done 
on  said  premises  subsequent  to  December, 
1887?  Ana.  No.  U  Houk,  Judge." 

The  plataitlffB  below  filed  their  motion  for 
Judgment  against  defoidant  for  a  foreclosure 
of  their  lloa,  on  the  special  findings  of  tbe 
Jury  and  tbe  additional  findings  made  by  the 
court  The  defendant.  Brown,  also  flted  a 
motion  for  Judgment  against  plaintiffs  deny- 
ing a  foreclosure  of  plaintiffs'  lloi,  on  the 
special  findings  of  fact  by  tbe  Jury  and  the 
additional  findings  made  by  the  court  The 
court  overruled  and  denied  the  motion  of  tbe 
plalntiCFs  below  for  foreclosure  of  tbe  Uen. 
and  sustained  the  motion  of  the  defendant 
below,  and  rendered  a  Judgment  against 
plaintiffs  below,  in  wliich  the  court  made  the 
following  order:  "It  is  th^efore  ordered  and 
decreed  that  the  statement  for  mechanic's 
lien  herein  sued  upon  Is  void  and  of  no  ef- 
fect, and  is  DO  lien  against  the  property  there- 
in described;  that  tbe  defendant,  F.  G. 
Brown,  have  and  recover  Judgment  against 
I^intiffs,  G.  H.  Rice  and  Alexander  Cook, 
and  each  of  them,  for  costs  of  this  suit 
•  •  •"  To  which  findings  and  Judgment 
plaiatifts  then  and  there  excepted.  Plaintiffs 
below  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  excepted  to,  and  then 
made  a  case  for  the  supreme  court,  and  filed 
their  petition  in  error  with  tbe  case  made  at- 
tached, and  the  same  has  been  by  order  of 
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the  supreme  court  duly  certified  to  this  court 
for  its  determination. 

F.  r.  Prigff,  for  plaintiffs  In  error.  White- 
side &  Glenson  and  Davidson  &  Williams,  for 

defendant  in  error. 

JOHXSON,  P.  J.  (after  stating  the  facts). 
There  is  no  dispute  as  to  the  facts  found  In 
this  case.  Eat-h  party  was  satisfied  with 
the  facts  found  by  the  jury  and  the  addlHonal 
facts  found  by  the  court.  It  becomes  a  ques- 
tion of  law  as  to  whether  the  plaintiffs  be- 
low were  entitled  to  a  lien  upon  the  real  es- 
tate for  which  they  had  furnished  material  as 
suboontractors  to  erect  Improvements  there- 
on. Plaintiffs  claim  a  Hen  on  the  premises 
under  sections  (iSO,  631,  art  27,  e.  80,  Comp. 
Laws  1885: 

"Sec.  03O.  Any  mechanic  or  other  person 
who  shall,  under  contract  with  the  owner  of 
any  tract  or  piece  of  land,  his  agent  or  trus- 
tee, or  any  contract  with  the  husband  or 
wife  of  such  owner,  perform  labor  or  furnish 
material  for  erecting,  altering  or  repairing 
any  building  or  appurtenance  of  any  building, 
or  the  erection  or  Improvement,  or  shall  fur- 
nish or  perform  labor  in  putting  up  any  fix- 
ture or  nmchlnery  In  or  attachment  to  any 
such  building  or  Improvement,  *  *  *  or 
shall  perform  labor  or  furnish  material  for 
erecting,  altering  or  repairing  any  fences  on 
any  tract  or  piece  of  land,  shall  have  a  llcn 
upon  the  whole  piece  or  tract  of  land,  build- 
ings and  appurtenances  In  the  manner  herein 
provided,  for  the  amount  due  nim  tor  auch 
labor  or  material,  fixtures  or  machinery. 

"Sec.  631.  Any  person  who  shall  furnish  any 
such  material  or  perform  such  labor  under 
a  sub-contract  with  the  contractor,  wishing 
to  avail  himself  of  the  act,  shall  file  a  state- 
ment of  the  amount  due  htm  from  such  con- 
tractor, for  the  labor  performed  or  material, 
fixtures  or  machinery  furnished,  and  a  de- 
scription of  the  property  upon  which  the 
same  were  done  [applied]  within  sixty  days 
after  the  completion  of  the  building,  lm< 
provement  or  repairs  or  furntehlng  or  putting 
up  of  fixtures  or  machinery,  or  the  perform- 
ance of  such  labor  In  a  book  kept  by  the 
clerk  of  the  district  court  for  that  purpose, 
and  furnish  a  copy  thereof  to  the  owner  or 
agent  of  the  premises,  which  book  shall  be 
ruled  off  Into  separate  columns  with  heads 
as  follows:  When  Filed,  Name  of  Contractor, 
Xame  of  Claimant,  Amount  Claimed,  and  De- 
scription of  Property,  and  the  proper  entr>' 
shall  be  made  und^  each  of  such  heads." 

Tlie  legislature  have  regarded  It  just  and 
equitable  that  all  those  who  by  contract  with 
the  owner  of  any  tract  of  land,  his  agent  or 
trustee,  or  In  pursuance  of  contracts  with  him 
for  that  purpose,  contributed  either  labor  or 
material  to  Increase  the  value  of  his  pr<H>erty, 
should  have  a  lien  upon  It  for  the  payment  of 
their  respective  claims  for  such  labor  or  ma 
terlals,  and  has  prescribed  the  manner  of  se- 
curing  and  enforcing  the  same.  At  common 


law  no  Hen  existed  In  favor  of  mechaulca  or 
material  men.  The  right  to  a  lien  for  labor 
or  material  In  the  improvement  of  real  prop- 
erty Is  one  conferred  by  statute  alone,  and  In 
order  to  obtain  such  lien  the  party  must  pur- 
sue his  remedy  in  strict  conformity  with  the 
mode,  in  the  manner,  and  within  the  time 
prescribed  by  the  statute.  The  statute  requires 
that  where  the  contractor  claims  a  lien  he 
shall  file  In  the  office  of  the  clerk  of  th&  dis- 
trict court  in  the  county  in  which  the  land  is 
situated  a  statement  •  •  •  verified  by 
affidavit.  Such  statement  shall  be  filed  with- 
in four  months  after  the  completlou  of  the 
building,  improvement,  or  repairs,  or  the  fur- 
nishing or  putting  up  of  fixtures  or  machinery, 
•  •  *  or  the  furnishing  of  material  or  la- 
bor for  the  building.  A  person  who  shall 
furnish  any  material  or  perform  such  labor 
under  a  subcontract  with  the  contractor  must 
file  a  like  statement  of  his  claim  against  the 
contractor  within  60  days  after  the  c<Hnple- 
tion  of  the  building,  improvement,  or  repairs, 
or  the  furnishing  of  material.  The  jury  find 
that  plaintiffs  furnished  liunber  and  other 
material  to  the  contractor,  Moore,  under  a 
contract  for  the  purpose  of  being  used  In  the 
building  of  defendant  Brown's  house  on  Ave* 
nue  A  East,  In  the  city  of  Hutchinson,  to  the 
amount  of  $1,3U0;  that  the  material  so  fur- 
nlshed  was  actuaUy  used  In  the  construction 
of  such  house;  ttmt  Brown  moved  into  the 
house  December  »,  J8S7,  and  settled  with  the 
painters  for  painting  the  house  about  the  mid- 
dle of  December,  and  Brown  did  not  finish 
the  house  according  to  plans  and  specifica- 
tions; that  he  changed  tliem.  They  also  find 
that  the  house  was  not  fully  completed  until 
March,  188S,  but  they  find  that  the  work  done 
after  December  9,  1887,  was  not  a  part  of  the 
work  contracted  to  be  done  by  Moore  with. 
Brown;  tiiat  Brown  paid  Moore  prior  to  Feb- 
ruary 19,  1888,  the  sum  of  $1,000;  tlie  plain- 
tiffs' lien  was  filed  January  17,  1888;  Moore 
paid  out  for  labor  and  material  all  of  the  $],- 
600  paid  him  by  Brown  on  the  buUding;  that 
all  the  plumbing  unfinished  on  December  10, 
1SS7,  was  the  connection  between  the  street 
main  and  the  water  pipe  at  the  curb  line; 
that  there  was  no  work  done,  included  In 
Moore's  contract  with  Brown,  on  the  premises, 
between  the  l!)th  of  December,  1887,  and  the 
8th  of  ilarch,  ISSS;  that  the  work  in  the  con- 
struction of  the  house,  czc^t  grading  and 
plumbing  from  the  curb  line,  was  substan- 
tially complete  In  December,  1S87.  Moore 
claimed  that  all  of  the  work  he  contracted  with 
Brown  to  do  was  completed  in  December*, 
18S7;  that  none  of  the  material  furnished  by 
plaintiffs  was  used  In  any  of  the  work  that 
was  done  on  the  premises  subsequent  to  De- 
cember, 1887.  The  defendant  luslsts  that  the 
contract  with  Moore  to  build  t)ie  house,  grade 
the  grounds  around  the  building,  and  con- 
nect the  plumbing  to  the  main  In  the  center 
of  the  street,  was  one  entire  contract,  and  no 
lien  could  be  filed  until  this  was  all  completed. 
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We  think  that  when  Brown  took  poeaeBdon 
of  the  house,— moTred  Into  It,— In  December, 
1887,  Moore  claiming  to  have  completed  It  ac- 
cording to  bis  contract,  and  the  same  being 
completed  substantially,  except  grading  and 
putting  In  piping  from  the  curb  line  to  the 
main  in  the  center  of  the  street,  and  the  sus- 
pension of  all  work  about  the  premises  for 
some  months,  and  tliat  during  such  euRpenslon 
plaintiffs'  lien  was  filed,  the  contractor  did 
not  at  any  time  thereafter  do  any  work  upon 
the  building  or  furnish  any  further  material, 
and  treated  it  as  complete;  and,  the  owner 
being  apparently  satisfied  with  the  building  In 
tliat  condition,  the  parties  furnishing  such  ma- 
terial had  a  right  to  regard  the  building  as 
completed,  and  file  the  statement  for  a  lien 
thereon,  and  such  state-ment,  being  filed  in 
strict  accordance  with  the  Liw,  entitled  them 
to  a  lien  upon  the  premises  for  the  value  of 
their  material,  and  gave  them  a  right  to  en- 
'  force  the  same  by  suit  of  foreclosure. 
:  The  statute  giving  mechanics  and  persons 
1  furnishing  material  a  lien  on  the  premises 
j  where  the  building  Is  situated  provides  that 
no  suit  shall  be  prosecuted  to  enforce  the 
|aame  until  the  expiration  of  60  days  after  the 
completion  of  the  building.  The  bringing  of 
the  suit  on  January  19,  1S88,  was  premature, 
and  the  same  was  for  that  reason  dismissed  In 
December,  1888,  and  the  present  suit  was  com- 
menced within  one  year  after  the  dismissal  of 
I  the  first  suit.  The  defendant  Insists  that  this 
suit  Is  barred  by  the  statute  of  limitation, 
'we  think  the  case  of  Beaton  v.  Hixon,  35 
t  TCan.  663.  12  Pac.  22,  is  decisive  of  this  ques- 
Itlon.  Valentine,  speaking  for  the  court, 
!says:  "la  the  present  action  barred  by  the 
[one  year's  limitation  prescribed  by  section  4 
of  the  mechanic's  lien  law?  We  think  not 
:  That  limitation  requires  that  an  action  to  fore- 
jdose  a  lien  shall  be  commenced  wlthiu  one 
year  after  the  building  has  been  completed; 
hut  It  also  provides  that  the  practice,  plead- 
ings, and  proceedings  in  such  action  shall  be 
in  conformity  with  the  rules  piescrlbed  by  the 
Code  of  Civil  Procedure,  so  far  as  the  same 
are  applicable  (Comp.  Laws  1879,  imr.  4171); 
nnd  the  twenty-third  section  of  the  Code  of 
Civil  Procedure  reads  as  follows:  "Sec.  23. 
If  any  action  be  commenced  within  due  time, 
and  a  judgment  thereon  for  the  plaintiff  be  re- 
versed, or  if  the  plflintiCC  fall  In  such  action 
otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  same  shall  have  expired,  the 
plaintiff,  or  If  he  die  and  the  cause  of  ac- 
tion snrvlve,  his  representatives,  may  com- 
mence a  new  action  wltliln  one  year  after  the 
reversal  or  follui-e."  We  think  this  action  was 
not  barred  by  the  statute  of  limitation.  The 
court  should  have  rendered  judgment  upon 
the  facta  as  found  in  favor  of  the  plaintiffs  for 
tlie  foreclosure  of  their  Hen,  together  with  Ie- 
terest  and  costs.  The  judgment  of  the  district 
cotirt  is  reversed  and  tlie  case  remanded,  with 
direction  to  enter  up  judgment  for  the  plain- 
tiffs in  accordance  with  this  opinion.  All  the 
Judges  ooBcuning, 
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(IKan.  App.  63«) 
SLATTEX  et  al.  v.  KONRATH  et  al. 

(Court  of  Appeals  of  K&osas,  8outh«ii  Depart- 
ment, G.  D.  Xov.  B,  1895.) 

SALR— GONBTKU0TIO!(    OF  CiONTBACT— FaBOI.  BvI- 

D  BSCE — INSTBCCTIOXS. 

1.  Where  written  contracts  are  the  basis 
of  the  plaintifCs*  claim,  they  are  entitled  to 
have  the  jniy  instructed  as  to  th^  legal  effect. 

2.  A  failure  to  do  certain  things  which  one 
of  the  parties  to  a  contract  has  agreed  to  do  in 
the  fntui-e  is  not  a  fraud.  A  contract  baaed 
open  such  an  agreement  is  not  fraudulent.  To 
constitute  such  a  contract  fraudulent  there 
must  have  been  fraud  as  to  some  fact  then  ex- 
isting. 

3.  Written  contracts,  unless  overthrown  by 
fraud,  must  be  the  uncontradicted  agreement 
between  the  parties  thereto,  so  far  as  their  in- 
tent can  be  ascertained  from  the  contracts. 
They  cannot  be  contradicted  or  varied,  Bo  far  as 
their  terms  are  clear  and  unambiguous. 

4.  A  positive  sale,  in  writing,  of  personal 
propert}',  which  provides  a  price  which  is  to  be 
paid,  is  not  varied  by  a  contemporaneons  parol 
contract  as  to  how  uie  price  is  to  be  paid,  nor 
as  to  when  the  price  is  to  be  paid,  if  the  time 
is  in  the  future. 

5.  A  written  contract  of  sale  which  says 
that  posBcssion  of  the  property  sold  ia  now 
given  to  the  grantee,  to  have  and  to  hold  for- 
ever, cannot  be  varied  or  contradicted  by  proof 
of  a  parol  contract  that  possession  is  to  be 
given  after  some  future  act  of  said  grantee. 

6.  A  written  contract  of  sale  which  says 
"I  do  grant,  sell,  transfer,  and  deliver,"  and 
"the  iK)8«e8sion  is  now  Kivcn"  to  the  grantee, 
cannot  be  varied  or  contradicted  by  proof  of 
parol  contract  that  the  title  was  not  to  pass 
with  the  posBession,  but  was  to  remain  in  the 
grantor  until  some  condition  precedent  had  been 
Ijerformed  by  the  grantee. 

7.  The  instructions  in  this  case  are  erro- 
neous, and  misled  the  jurj-  to  the  prejudice  of 
the  plaintiffs:  (1)  In  not  stating  the  law  relat- 
ing to  written  contracts,  and  applying  it  to  the 
written  contracts  given  in  the  evidence;  {2i 
in  not  stating  tlie  law  relating  to  fraud,  and 
applying  it  to  the  evidence;  (3)  in  apparently 
ijrnoring  the  written  contracts,  and  treating  the 
contracts  as  though  they  were  all  parol:  (4) 
in  stating  that,  if  they  found  that  the  plaintifFu 
promised  to  pay  the  checks  "for  the  purpose 
of  mducing  Hinkson  to  part  with  the  title  to 
the  com,  and  with  the  fraudulent  intent  not 
to  pay  the  checks,"  their  verdict  should  ba 
against  thorn. 

(Syllabus  by  «ie  Court.) 

Error  from  district  court,  Marion  county; 
Frank  Doster,  Judge. 

Action  of  replevin  by  J.  P.  Slatten,  J.  G. 
Bryant,  and  others,  pai-tncrs  as  the  Bank 
of  Kansas,  against  Konrath  and  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Defendants  had  judgment^  and 
plaintiffs  bring  error.  Reversed, 

Grattan  &  Grattan,  for  plaintiffs  In  error. 
Keller  &  Dean,  M.  A.  Low,  and  W.  P.  Evans, 
for  defendants  In  error. 

DKN'XISON,  J.  This  is  an  action  in  re- 
plevin brought  by  the  plaintiffs  in  error  to 
recover  a  crib  of  corn  containing  about  2,000 
bushels  from  the  defendants  In  error,  and 
for  damages  for  Its  detention.  The  plaintiffs 
in  their  petition  claimed  to  be  the  owners, 
and  entitled  to  the  immediate  possession 
thereof.   Tbe  defendant  Konrath.  for  his 
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answer,  filed  a  general  denial,  and  the  rail- 
road company  dented  the  allegations  of  the 
petition,  and  alleged  tlmt  they  held  the  corn 
for  tiansportatlon,  and  dlBclalmed  owner- 
ship, and  aslcGd  to  have  Hall  and  Rohlnsou, 
who  held  its  bills  of  lading,  made  parties  de- 
fendant. >  A  jury  was  impaneled,  and  upon 
the  trial  the  plaintiffs  introduced  a  bill  or 
contract  of  sate  in  writing,  signed  by  C.  A. 
Hinkson,  a  copy  of  which  is  as  follows: 
"Know  all  men  by  these  presents,  that,  in 
consideration  of  the  rate  of  forty-five  cents 
a  bushel  for  all  com  in  the  crib  at  Waldeck. 
Kansas,  and  the  number  of  bushels  to  be 
determined  by  tbe  returns  of  shipment  to  me 
to  l>e  paid,  I  do  grant,  sell,  transfer,  and  de- 
liver unto  the  Bank  of  Kansas,  its  succes- 
sors, executors,  administrators,  aud  assigns, 
the  following  goods  and  chattels,  viz.:  All 
the  com  owned  by  me  In  the  crib  In  Wal- 
declE,  Kansas,  being  a  crib  standing  near 
the  railroad,  and  the  only  crib  of  corn  own- 
ed by  me  at  Waldeck.  The  corn  to  be  ship- 
ped as  soon  as  possible.  The  possession  of 
the  com  Is  now  given  to  the  Bank  of  Kan- 
sas, to  have  and  to  hold,  all  and  singular, 
the  safd  goods  and  chattels,  forever.  And 
the  said  grantor  hereby  covenants  with  the 
said  grantee  that  he  is  the  lawful  owner  of 
the  said  goods  and  cliattels;  that  they  are 
free  from  all  incumbrances;  that  he  has  a 
good  right  to  sell  the  same,  as  aforesaid; 
and  ttiat  he  will  warrant  and  defend  the 
same  against  the  lawful  claims  and  demands 
of  all  persons  whomsoever.  In  witness 
whereof,  the  said  grantor  has  hereunto  set 
his  hand  this  11th  day  of  August,  A.  D. 
IHUO.  0.  A.  Hinkson.  Bill  of  sale  filed  for 
record  Aug.  11.  18M),  at  2:15  o'clock,  and 
recorded  In  McFherson  county,  Kansas." 
They  also  introduced  evidence  tending  to 
prove  a  demand  of  the  property  from  said 
Konratb  and  said  railroad  company,  the 
number  of  bushels,  its  value,  and  the  in- 
debtedness of  Hinkson  &  Go.  to  the  bank. 
The  defendant  Konrath  offered  in  evidence 
seTeral  writs  of  attachment,  issued  to  him 
as  constable,  by  a  justice  of  the  peace,  in 
each  of  which  said  Hinkson  was  the  at- 
tachment debtor.  These  attachments  show 
that  he  seized  the  com  on  August  21,  1800. 
He  also  introduced  evidence  attempting  to 
show  that  the  contracts  made  between  Hink- 
son and  the  plalntiCfs  were  fraudulent,  and 
tlmt  Hinkson  attempted  to  rescind  the  same. 
To  support  the  claim  of  fraud  Hinkson  tes- 
tified that,  at  the  time  the  sale  was  made, 
Jlr.  Boll,  the  president  of  the  bank,  agreed 
with  him  that  he  would  pay  some  outstand- 
ing checks  given  by  said  Hinkson  on  the 
bank  In  payment  for  wheat  he  bad  bought, 
and  that  afterwards  the  bank  refused  to  pay 
the  checks,  and  he  att^pted  to  rescind  the 
sale.  During  the  cross-examination  of  HlDk- 
son,  he  admitted  having  an  additional  con- 
tract, signed  by  Mr.  Bell,  as  president  of 
the  bank,  which  was  executed  at  the  same 
time  as  the  bill  of  sale  abore  menttoned. 


and  he  delivered  the  same  to  plaintiffs'  at- 
torneys. They  Introduce  It  In  evidence  as 
IMirt  of  the  cros8-examlnatl<m  of  Hinkson. 
A  copy  of  said  contract  ts  as  follows:  "G. 
A.  Hinkson  has  this  day  sold  to  the  Bank 
of  Kansas  a  crib  of  com,  at  45  cents  a  bush- 
el, at  Waldeck,  Kansas,  and  the  same,  when 
the  number  of  bushels  are  determined  by  the 
return  of  shipment,  he  <Hlnk8on)  shall  have 
a  further  credit  of  (5)  five  cents  on  each  bush- 
el, and  the  credit  to  be  placed  on  his  accotmt 
with  the  Bank  of  Kansas,  and  tlie  Bank  of 
Kansas  agrees  to  give  the  credit  Dated 
Aug.  11,  1890.  D.  M.  Bell,  Pres."  The  de- 
fendant Konrath  also  introduced  the  evi- 
dence of  UlnkBon,  attempting  to  show  that 
the  sale  of  the  com  from  Htnkaon  to  tlie 
bank  was  conditional,  and  that  the  bank 
was  to  pay  the  checks  before  title  to  the 
corn  should  pass;  and,  also,  that  he  only 
gave  the  bill  of  sale  to  Bell,  so  tbat  he  could 
show  it  to  the  stockholders  in  Missouri,  and 
thereby  make  a  better  showing  to  them  o£ 
the  condition  of  the  bank.  The  jury  found 
for  the  defendants,  and  judgment  was  ren- 
dered for  them,  and  the  plaintiffs  bring  the 
case  here  for  review. 

The  plaintiffs  in  error  contend  that  the 
court  erred  In  the  Instractions  given  to  the 
Jury  on  the  trial.  The  following  is  a  full 
copy  of  the  instructions  given  In  the  case: 
"Gentlemen  of  the  Jury:  The  plaintiffs  sue 
in  replevin  to  recover  an  amount  of  com 
claimed  by  them  upon  a  contract  of  pur- 
chase of  such  com  from  one  0.  A.  Hink- 
son, and  paid  for,  as  they  say,  by  credit- 
ing the  purchase  price  of  the  same  upon 
an  indebtedness  claimed  by  them  to  be  due 
from  one  C.  A.  Hlnltson,  and  they  produce 
in  evidence  a  bill  of  sale  by  safd  Hinkson 
of  such  corn.  The  defendants  admit  the 
sale  of  such  com  and  the  execution  of  such 
bill  of  sale,  but  they  say  tliat  such  sale 
and  bill  of  sale  were  made  tn  considera- 
tion of  an  agreement  by  plaintiffs  to  pay  cer- 
tain outstanding  checks  of  said  C.  A.  Hink- 
son, and  upon  the  condition  of  said  plain- 
tiffs paying  such  checks,  and  that,  before 
such  com  was  In  fact  delivered  to  the  plain- 
tiffs under  said  agreement  and  bill  of  sale, 
the  plaintiffs  refused  to  perform  such  condi- 
tions, to  wit,  the  paymoit  of  such  checks, 
and  that,  because  of  such  refusal,  said  Hink- 
son rescinded  such  contract  of  sale.  The 
defendants  also  say  that  said  Hinkson  was 
Induced  to  make  such  sale,  and  execute  such 
bill  of  sale,  upon  the  strength  of  the  repre- 
sentatlons,  then  and  before  that  time  made 
by  the  plaintiffs,  that  they  would  pay  c«r< 
tain  of  said  Hinkson's  checks;  and  the  plain* 
tiffs  did  not.  when  they  made  such  promises 
to  pay  such  checks,  Intend  to  fulfill  the 
same,  and  only  made  the  same  with  the 
fraudulent  purpose  of  securing  the  making 
of  such  sale,  and  the  possession  of  such 
com,  and  with  the  firandnlent  intention  of 
never  complying  vrlth  such  agreement,  and 
that,  upon  the  discovery  of  mu^  fraudulent 
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puriwse  of  such  plaintiffs,  Bald  Hinkson  re- 
BC'inded  said  contract  of  sale.  I  Instruct 
you,  as  a  matter  of  law,  that  the  considera- 
tion for  such  contract  of  sale  as  the  plain- 
tiffs claim  it  to  hare  been  Is  a  yalld  and 
sufficient  consideration,  and  that  the  con- 
sideration for  the  same  as  claimed  by  the 
defendants  Is  likewise  valid;  and,  unless 
you  believe  from  the  evidence  that  the  claim 
of  the  defendants  is  true,  your  verdict 
should  be  for  the  plaintiffs.  The  first  claim 
made  by  the  defendants  Involves  a  consid- 
eration of  the  qaestion  whether  the  property 
in  the  com  passed  under  the  agreement  of 
the  parties  until  the  payment  of  the  checks, 
and  whether  such  sale  could  be  rescinded 
for  a  failure  to  pay  such  checks,  or  whether 
such  property  passed  to  the  plaintiffs,  leav- 
ing Mr.  Hinkson  to  a  suit  for  damages  If 
they  were  not  paid.  This  Is  a  question  of  In- 
tention, to  be  gathered  from  the  words  of  the 
parties  in  making  the  contract;  both  the 
words  of  the  bill  of  sale  and  the  conversa- 
tions of  the  parties  leading  up  to  the  same, 
and  concerning  such  sale.  If  yon  believe 
from  the  evidence  in  the  case  that  the  doing 
of  one  thing— as,  for  Instance,  the  passing  of 
title  to  the  property — was  conditional  upon 
the  doing  of  something  by  the  other  party, 
— as  the  payment  of  the  checks,— then  I  in- 
struct you  that  the  plaintiffs  acquired  no 
property  in  such  corn  until  such  checks  were 
paid,  and  cannot  maintain  this  action;  In 
other  words,  where  one  person  agrees  to  sell 
to  another  In  consideration  of  something  to 
be  done  by  the  purchaser,  the  title  does  not 
pass  until  the  purchaser  performs  the  con- 
dition on  his  part.  But,  on  the  other  hand, 
I  inatruct  yon  that,  If  you  believe  from  the 
evidence  that  the  parties  Intended  that  the 
title  of  the  com  should  Immediately  pass 
upon  the  making  of  the  contract,  and  that 
7fr.  Hinkson  would  trust  to  the  good  faith 
L  the  plaintiffs  to  perform  their  part  of  the 
contract  by  paying  the  checks,  then  the  corn 
became  the  property  of  the  plaintiffs,  even 
though  they  did  not  pay  the  checks,  and 
they  are  entitled  to  recover.  This,  however, 
is  subject  to  a  qualification  or  exception 
which  arises  uiwn  the  defendants'  second 
claim,  to  wit,  the  claim  of  fraud.  I  instruct 
you  that,  if  you  believe  from  the  evidence 
that  the  agreement  and  intention  of  the  par- 
ties was  that  the  title  to  the  com  should  at 
once  vest  In  the  plaintiffs,  and  that  Mr. 
Hinkson  was  to  trust  to  the  plaintiffs  to 
pay  the  checks,  yet  If  the  plalntlflfs  made 
such  promise  for  the  purpose  of  Inducing 
Mr.  Hinkson  to  part  with  the  title  to  the  corn, 
and  with  the  fraudulent  Intention  to  not  pay 
the  checks,  then  the  law  holds  that  the  seller 
had  the  right  to  rescind,  and  take  the  com 
back,  and,  having  such  right,  he  may  defend 
this  action  of  the  plaintiffs,  and  your  verdict 
should  be  against  them  upon  this  point. 
The  fact,  If  It  be  a  fact,  that  Mr.  Hinkson 
Is  indebted  to  the  plaintiffs,  does  not  affect 
the  defendants*  rights  to  hold  or  recorer 
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back  the  corn.  Of  course,  the  fact  of  such 
Indebtedness,  if  there  be  any,  may  be  con- 
sidered by  5'ou  in  determining  wliat  the 
contract  and  Intention  of  the  parties  were; 
but  such  indebtedness  cannot  be  considered 
as  an  offset  to  tlie  defendants*  claim.  The 
burden  is  upon  the  plaintiffs  to  prove,  by  a 
preponderance  or  greater  weight  of  the  evi- 
dence, their  right  to  the  possession  of  the 
corn,  and  the  unlawfulness  of  the  defend- 
ants' detention  of  the  same.  This  does  not 
mean  by  the  greater  number  of  witnesses, 
but  it  means  by  evidence  that  appears  to 
you  to  be  more  cogent  and  weighty,  more 
reasonable  and  apparently  truthful.  You 
are  exclusive  judges  of  all  the  evidence  In 
the  case,  and  the  credibility  of  all  the  wit- 
nesses. You  are  required  also  to  find  the 
market  value  of  the  property  at  the  time  of 
the  commencement  of  this  action.  Frank 
Doster,  .Tudge." 

The  court  wholly  failed  to  give  the  law  re- 
lating to  the  written  contracts.  This  was 
the  basis  of  the  claim  of  the  plaintiffs,  and 
they  were  entitled  to  have  the  jury  Instmct 
ed  as  to  their  legal  effect.  To  not  do  so  is 
to  utterly  ignore  plaintiffs'  title.  "Where  a 
written  contract  is  unambiguous  In  its  terms, 
Us  interpretation  or  construction  is  a  matter 
for  the  court"  Warner  v.  Thompson,  35 
Kan.  27,  10  Pac.  110.  These  contracts  are 
valid  and  binding,  unless  overthrown  by  the 
claim  of  fraud.  There  is  an  entire  absence 
of  proof  of  fraud  in  the  transaction.  The 
only  fraud  attempted  to  be  shown  la  the 
claim  of  Hinksou  that  the  bank  did  not,  aft- 
er said  sale,  do  the  things  which  Hinkson 
said  they  agreed  to  do  as  to  the  payment  for 
the  com.  This  would  not  constitute  a  fraud, 
and,  besides,  the  contracts  stipulated  for  a  dif- 
ferent time  of  paj'ment.  ""When  two  written 
Instruments,  executed  at  the  same  time,  con- 
cerning the  same  transaction,  comprise  the 
contract  between  the  parties,  they  should  l)e 
construed  together,  so  as  to  give  force  and 
effect  to  both  of  them,  when  it  can  be  rea- 
sonably done."  W^indmlll  Co.  v.  Plercy,  41 
Kan.  7lj3,  21  Pac.  70^.  These  contracts  must 
be  construed  together,  and  must  stand,  un- 
less it  Is  shown  that  they  were  fraudulently 
obtained;  that  Hinkson  was  deceived  by 
tlie  plaintiffs  or  their  ageuts  as  to  some  fact 
then  existing.  A  promise  to  do  something 
in  the  future,  which  they  failed  to  do,  is  no 
fraud.  Unless  overthrown,  these  contracts 
must  be  the  uncontradicted  agreement  be- 
tween  thef<e  parties,  so  far  as  their  Intent 
can  be  ascertained  from  the  contracts.  They 
cannot  be  contradicted  or  varied,  so  far  aa- 
their  terms  are  clear  and  unambiguous.  An 
examination  of  the  contracts  will  show  that 
at  least  the  following  stipulations  were  clear« 
ly  and  unambiguously  set  forth:  Hinkson 
sells,  transfers,  and  delivers  to  the  Bonk  of 
Kansas  the  corn,  of  which  possession  Is  now 
given  to  said  bank.  The  bank  is  to  ship  the 
com  as  soon  as  possible,  and  the  returns 
from  the  said  shipment  are  to  determine  the 
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number  of  bushels.  The  said  Hlnkson  Is  to 
be  jmld  the  sum  of  45  cents  for  each  bushel 
thereof,  antl  Is  to  receive  a  further  credit  on 
his  account  with  the  bank  of  5  cents  for 
each  bushel.  The  sale  is  positive,  and  with- 
out conditions,  and  the  consideration  is  ttie 
com,  upon  the  one  side,  and  the  promise  to 
pay  4."  cents  per  bushel  and  Rive  a  credit  of 
5  cents  iM-r  bushel,  upon  the  other  side.  The 
constructive  possession  of  the  com  is  at  the 
time  of  the  delivery  of  the  contracts  given 
to  the  bank.  The  manner  in  which  the  45 
cents  per  bushel  Is  to  be  paid  in  this  case 
does  not  seem  to  be  clearly  understood.  The 
presumption  Is  that  it  Is  to  be  paid  in  cash. 
The  plaintiffs  claim  It  Is  to  be  credited  on 
said  Hinkson's  indebtedness  to  the  bank. 
The  defendant  claims  that  It  was  to  be  paid 
by  the  payment  of  his  wheat  checks.  Such 
a  parol  a^rreement  would  not  alter  or  vary 
the  terms  of  the  written  contract.  "A  parol 
contract  may  be  made  between  the  parties 
contemporaneously  with  the  written  agree^ 
ment,  If  It  is  separate  and  Independent  in 
its  terms,  and  In  no  way  alters,  varies,  or 
contradicts  the  written  stipulations."  Schoen 
V.  Sunderland,  39  Kan.  758,  18  Pac.  913. 
The  time  when  such  payment  was  to  be 
made  miprlit  have  been  determined  by  a 
parol  nfrreement,  provided  It  was  to  he  done 
after  the  sale  and  delivery  of  the  com.  To 
say  that  it  was  a  condition  precedent  to  the 
di4Ivery  of  tlie  possession  of  the  com  would 
vary  and  contradict  the  terms  of  the  written 
contracts.  The  contract  gives  Immediate 
p-jssesslon  of  the  corn,  and  says  the  45  cents 
IHfr  bualici  Is  to  be  paid.  Admitting  the  con- 
tention of  the  defendant  to  be  true.  It  pro- 
vides for  a  future  performance.  Their  claim 
IB  tli:it  the  bank  was  to  pay  the  wheat 
cliecks  as  they  mlfflit  come  in  from  time  to 
time.  Tills  could  not  be  a  condition  preced- 
ent to  the  sale  and  delivery  of  the  corn.  The 
bill  of  sale  says:  "•  •  *  The  possession  of 
the  com  Is  now  given  to  the  Bank  of  Kan- 
sas, to  have  and  to  hold  •  •  •  forever." 
Tlic  parol  asrccment  claimed  by  the  defend- 
ant is  that,  after  payment  of  an  indefinite 
nunilKT  of  wheat  checks,  the  possession  is  to 
lie  Klveu.  This  is  a  variance  from  the  writ- 
ten contracts.  It  cannot  l>o  claimed  that  the 
title  was  not  to  pass  with  tlie  possession,  for 
the  written  contract  of  Hinkson  was,  "I  do 
Krant.  sell,  transfer,  and  deliver,"  not  in  the 
future,  after  something  else  Is  done,  but 
now. 

The  instructions  are  erroneous,  and  misled 
the  jury,  to  the  prejudice  of  the  plaintiffs: 
(1)  In  not  stating  the  law  relating  to  written 
contracts,  and  applying  it  to  the  written  con- 
tracts given  in  evidence;  ('2)  In  not  stating 
the  law  relating  to  fraud,  and  applying  it  to 
the  evidence;  (3)  In  apparently  ignoring  the 
written  contracts,  and  treating  the  contracts 
as  though  they  were  all  parol;  (4)  in  stating 
that,  if  they  found  that  the  plaintiffs  prom- 
ised to  -pay  the  checks  "for  the  purpose  of 
Induclns  Hinkson  to  part  with  the  title  to 


the  com.  and  with  the  fraudulent  Intention 
to  not  pay  the  cbecks,"  their  verdict  should 
be  afralnst  them.  The  instructions  are  given 
In  full,  together  with  a  synopsis  of  the  evi- 
dence, and  it  will  not  be  necessary  to  call 
further  attention  to  them.  Examined  In  con- 
nection with  the  views  already  expressed 
herein,  it  will  be  seen  that  the  instructions 
almost  wholly  fail  to  apply  to  the  evidence 
In  this  case. 

Other  errors  have  been  assigned  for  our 
consideration,  but,  as  ft  is  not  likely  they 
will  arise  upon  a  new  trial,  they  will  not 
be  commented  upon. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  case  is  remanded  back  for  a 
new  trial.    All  the  Judges  concurring. 


(1  Kan.  A.  flSS) 

McDowell  t.  miller. 

(Coart  of  Appeals  of  Kansas,  Soathern  Depart- 
ment, C.  D.   Nov.  8,  181*5.) 
Action  aoaixst  Drcedbnt*8  Eotatr— SuFriciBK- 

Cr  OF  PeTITIOX— pAKTiES.  , 

1.  The  petition  in  this  case  allcgos  that  a 
father  conveywl  to  his  son  a  parcel  of  land,  and 
in  consideration  of  such  conveyance  the  son 
agreed  verbally  to  pay  one-half  of  a  mortgage 
existing  npon  a  second  tract  of  land  conveyed  at 
tlie  same  time  by  the  father  to  the  plaintiff.  It 
further  recites  that  the  son  mnking  sudi  agree- 
ment paid  his  proportionate  nhare  of  the  Interest 
up  to  the  time  said  mortgage  became  due.  and 
then  agreed  verbally  to  pay  the  same  proportioa 
of  a  mortgngc  given  in  rcnowfll  of  the  former 
one,  and  continwed  to  pay  his  portion  of  the  in- 
t«>rest  to  plaintiff  up  to  the  time  of  his  death, 
whioh  occurred  before  the  renewal  mortgage 
became  due;  that  he  died  seised  of  the  estate 
so  conveyed  by  the  father.  It  fnrther  alleges 
that  there  is  not  safficient  personal  property  of 
the  intestate  to  pay  the  claim  of  plaintiff, 'and 
that  the  defendant,  a^  administrator  of  the  es- 
tate of  the  deceased,  refnaed  to  allow  said  cKiim. 
Held,  that  a  demurrer  to  said  petition  was  im-' 
projierly  sustained;  and  held,  further,  that  said 
IK'tition  states  a  cause  of  action  for  the  recovery 
of  the  price  of  lands  aotHally  convuj  L'd,  and  noi 
one  upon  a  contract  for  the  sale  of  lands,  nwl 
the  contract  so  stated  was  not  one  within  the 
statute  of  frauds.  Railway  Co.  t.  English.  Id 
Pac.  82.^88  Kan.  110. 

2.  Where,  under  circumstances  like  the 
above,  the  plaintiff  iirings  an  action  against  the 
administrator  nlonc,  there  is  no  d^ect  of  either 
parties  plaintiff  or  Jefcndant. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Chase  cfninty.  . 

Action  by  0.  C.  McDowell  against  Arch  O. 
Miller,  administrator  of  the  estate  of  John 
McDowell,  deceased.  From  the  Judgment 
rendered,  plaintiff  brings  error.  Rerened. 

Madden  Bros.,  for  plaintiff  In  error.  C. 
N.  Sterry  and  Edwin  A.  Austin,  for  defend- 
ant In  error. 

COr-E,  J.  On  the  10th  of  August,  1889, 
O.  C.  McDowell  filed  in  the  probate  court  of 
Chase  county  his  petition  setting  forth  his 
claim  against  the  estate  of  John  McDowell, 
deceased,  and  a  demurrer  to  the  said  peti- 
tion liavlng  bf.'cn  overruled  a  hearing  was 
had  by  the  probate  court,  and  said  claim 
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was  allowed.  The  Ju^^ent  and  order  of 
the  probate  court  were  appealed  from  to  the 
district  court  of  sold  county,  where  the  de- 
murrer filed  by  the  administrator  of  Bald  es- 
tate was  suBtalned.  Thereupon  the  plaintiff 
took  leave  to  amend  his  petition,  and,  the 
district  court  having  suntalned  a  demurrer 
to  said  amended  petition,  plaintiff  elected  to 
stand  upon  the  petition  as  amended,  and 
brings  the  case  here  for  review.  The  alle- 
gations of  the  plaintiff's  amended  petition 
were  in  substance  as  follows:  That  the 
plaintiff,  C.  C.  McDowell,  and  John  Mc- 
Dowell, deceased,  w^ere  the  sons  of  one 
Charles  McDowell;  that  on  the  3d  day  of 
AptU,  1883,  said  Charles  McDowell  was  the 
owner  of  two  tracts  of  land,  which  are  de- 
scribed In  the  said  petition,  and  which  for 
conveidence's  sake  will  be  here  referred  to 
as  the  first  and  second  parcels  of  land.  The 
petition  further  alleges  that  on  July  2G,  18U1, 
there  existed  a  moi-tgage  on  the  first  parcel 
of  land,  of  which  there  was  due  and  unpaid 
the  sum  of  S1.000,  and  that  on  said  date 
Charles  McDowell  procured  a  loan  of  $1/XX) 
from  one  D.  E.  Carter  to  pay  off  said  mort- 
gage, and  as  a  security  for  said  sum  of  mon- 
ey the  said  Charles  McDowell  executed  a 
note  and  mortgage  npon  the  second  parcel 
of  land,  and  that  the  money  rexdlxed  from 
the  loan  was  used  to  pay  off  the  Ueu  there- 
tofore ezlBtlng  on  the  first  parcel  of  land, 
and  that  the  said  Uea  was  thereby  dis- 
charged and  satisfied;  that  on  the  3d  day  of 
April,  1S83.  Charies  McDowell  and  wife  exe- 
cuted and  d^vered  to  John  McDowell  their 
deed  In  writing,  conveylDg  to  talm  the  first 
parcel  of  land,  and  tlie  same  day,  as  a  part 
of  the  same  transaction,  executed  and  deliv- 
ered to  the  plaintiff^  C.  C  McDoweU,  a  deed 
conveying  100  acres  out  of  the  second  parcel 
of  land;  that  In  consideration  of  the  transfer 
of  said  land  to  the  plalutlff  and  John  Mc- 
Dowell, It  was  mutually  agreed,  verbally,  by 
and  among  said  parties,  to  wit,  Charles  Mc- 
Dowell, John  McDowell,  and  the  plaintiff, 
that  the  said  mortgage  tadebtedness  existlug 
on  the  second  parcel  of  laud  should  be  paid 
In  equal  proportions  by  the  plaintiff  and  said 
John  McDowell,  and  that  the  interest  there- 
on should  be  paid  in  like  manner  as  the  same 
became  due,  and  that  the  said  John  McDow- 
eU was  to  pay  his  part  of  said  Indebtedness 
to  plaintiff,  and  plaintiff  was  to  pay  the  whole 
mortgage  indebtedness  to  the  owner  and 
bolder  thereof;  that  by  virtue  of  such  agree- 
ment Charles  McDowell  conveyed  to  John 
McDowell  land  which  was  of  the  value  of 
f2,S00,  and  that  the  land  conveyed  to  plain- 
tiff by  Charles  McDoweU  was  worth  fl,500 
above  the  mortgage  Indebtedness,  and  that 
It  was  the  Intention  and  desire  of  said 
Charles  McDowell  to  give  each  son  an  equal 
amount  In  value  of  land,  and  to  cause  the  in- 
debtedness to  be  lifted  by  them  mutually; 
and  that  It  was  the  agre«uent  and  under- 
standing between  ail  said  parties  that  each 
of  said  sons  should  pay  <Hie-lialf  of  the  mort- 


gage existing  on  the  second  parcel  of  land 
as  a  consideration  for  the  conveyance  to 
them  of  said  land.  The  petition  further 
alleges  that  the  plaintiff  and  John  McDow^ell 
entered  upon  the  performance  of  said  con- 
tract, and  that  said  John  McDow^cIl  paid  to 
the  plaintiff  his  proportion  of  the  Interest 
falling  due  on  said  mortgage,  and  the  plain- 
tiff in  tm-n  paid  the  whole  of  said  interest 
to  tho  owner  and  holder  of  said  mortgage  up 
to  the  year  tUSti,  when,  being  unable  to  pay 
off  said  loan,  the  same  was  renewed  by 
mutual  consent,  and  a  new  mortgage  was 
executed  to  said  D.  K.  Carter  for  five  years 
on  said  second  parcel  of  land  for  the  sum 
of  $1,000,  with  Interest,  as  before,  and  the 
same  was  signed  by  the  plaintiff  and  his 
wife  and  Charles  McDowell.  And  the  peti- 
tion alleges  that  at  the  time  of  making  such 
renewal  all  the  parties  renewed  their  former 
contract  and  agreement  with  reference  to 
the  i>ayment  thereof,  and  that  the  said  John 
McDowell,  under  and  by  virtue  of  sold  re- 
newed agreement,  was  to  pay  one-half  of 
said  indebtedness  and  interest  as  the  same 
became  due,  and  the  payments  by  John  Mc- 
DoweU were  to  be  made  to  the  plaintiff,  who 
was  to  pay  the  holder  of  the  ludebtedneas 
the  whole  of  the  amount  due  on  said  mort- 
gage. The  petition  aUeges  that  In  pursu- 
ance of  said  agreement  John  McDoweU  paid 
to  pontiff  his  part  or  proportion  of  the 
said  Interest  money  up  to  the  year  1888,  and 
that  on  August  1,  1888,  the  said  John  Mc- 
DoweU died  Intestate  in  Chase  county,  Kan^ 
being  the  owner  of  the  first  parcel  of  land, 
and  that  afterwards  Arch  C.  MiUer  was  ap- 
pointed  administrator  of  the  estate  of  the 
said  John  McDowell,  duly  quaUfled,  and 
took  {toBsessIon  of  the  estate  of  said  John 
McDoweU,  deceased,  and  since  said  time  has 
been  continuous^  acting  as  such  adminis- 
trator; tliat  the  Interest  on  said  moitgage 
becomes  due  annuaUy  on  July  2tith,  up  to 
the  year  18U1,  when  the  whole  amount  be- 
comes due.  The  petition  further  recites  that 
by  reason  of  tlie  foregoing  facts  the  plain- 
tiff, Charles  McDoweU,  is  entitled  to  recover 
against  said  estate  one-half  of  said  amount, 
to  wit,  $(iUU;  that  the  personal  effects  are 
Insufficient  to  iHiy  Uie  debts  already  pro- 
bated against  the  estate,  and  Insufficient  to 
pay  the  claim  of  plalutiff,  If  allowed,  and 
tliat  the  T&il  estate  described  as  the  first 
parcel  is  liable  for  the  claim  of  plaintiff, 
and  is  of  the  value  of  $4,0U0;  that  the  said 
administrator  is  endeavoring  to  setUe  tlie 
estate  without  the  payment  or  allowance  of 
the  claim  of  plaintiff;  that  said  adminis- 
trator has  reported  to  the  probate  court 
that  there  Is  not  sufficient  personal  property 
to  pay  the  claim  of  plaintiff;  and  that,  al- 
though said  John  McDowell  died  seised  of 
the  real  estate  described  as  the  first  parcel, 
the  administrator  refuses  to  sell  the  same 
to  pay  said  claim.  And  the  plaintiff  prays 
that  the  claim  be  aUowed,  and  that  tbe  said 
real  estate  be  sold  to  satis^  the  same.  The 
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demurrer  to  the  petition  is  based  upon  tbree 
groonds:  First,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  any  cause 
of  action  against  said  administrator;  sec* 
ond,  that  there  is  a  defect  of  parties  plaln- 
tiCF;  third,  that  there  is  a  defect  of  parties 
defendant. 

We  are  of  the  opinion  that  the  demurrer 
was  improperly  sustained.  The  first  conten- 
tion of  counsel  for  defendant  In  error  is  that 
the  allegations  of  the  petition  set  forth  a 
parol  contract  not  to  he  performed  within 
a  year,  and  that  said  agreement  is  not  taken 
out  of  the  statute,  so  far  as  this  plaintiff  is 
concerned,  even  though  the  consideration 
was  the  sale  of  lands  which  were  conveyed 
to  the  decedent,  John  McDowell.  The  orig- 
inal agreement  was  between  three  parties,— 
Charles  McDowell,  O.  C.  McDowell,  and 
John  McDowell.  By  its  terms  Charles  Mc- 
Dowell conveyed  to  each  of  the  other  parties 
a  certain  tract  of  land.  In  consideration  of 
the  conveyance  to  John  McDowell,  he,  the 
said  John  McDowell,  agreed  to  pay  C.  C. 
McDowell  one-balf  of  the  amount  of  a  cer* 
tain  mortgage  which  existed  upon  the  tract 
conveyed  to  C.  C.  McDowell.  There  can  t>e 
no  doubt  that  such  a  contract  is  not  within 
the  statute  of  frauds,  imd  it  has  been  so 
held  from  the  earliest  reported  cases  up  to 
this  date.  The  case  of  Donellan  t.  Read,  8 
Bam.  &  Adol.  899.  seems  to  l>e  the  leading 
case  among  the  early  English  reports  upon 
this  subject,  and  appears  to  form  the  basis 
of  numerous  decisions  smce  that  time.  In 
that  case  improvements  were  made  upon 
premises  in  the  occupancy  of  a  tenant,  at  his 
request,  and  upon  a  contract  to  pay  an  In- 
creased rent  during  the  remainder  'of  his 
term,  which  was  for  more  than  one  year. 
He  enjoyed  the  benefits,  but  refused  to  pay 
for  them,  and  the  court  held  the  contract 
not  within  the  statute.  In  Fierce  v.  Paine, 
28  Vt.  34,  it  was  held  that  if  the  contract 
had  been  twrformed  on  one  side  in  such  a 
manner  that  the  performance  goes  to  the 
benefit  of  the  other  party,  whether  It  was 
done  within  one  year  or  not.  It  undoubtedly 
lays  the  foundation  of  a  recovery  against  the 
party  benefited  by  such  performanre.  In 
Browne,  St.  Frauds,  i  117,  the  same  doc- 
trine is  laid  down  in  the  following  language: 
"Where  a  verbal  contract  Is  completely  exe- 
ruted  by  one  party  the  consideration  can  be 
recovered  from  the  other  notwithstanding 
the  statute  of  frauds.  As,  for  Instance,  when 
a  deed  of  land  la  given  or  goods  delivered 
and  accepted  In  purouonce  of  the  contract, 
an  action  lies  to  recover  the  value  of  the 
land  or  goods;  and  the  same  when  a  con- 
troct  is  within  the  statute,  as  being  not  to 
be  performed  within  a  year  from  the  mak- 
ing, but  has  been  fully  performed  on  one 
side,  whether  within  the  year  or  not,  the 
consideration  of  that  performance,  though 
by  the  contract  not  payable  until  after  the 
expiration  of  the  year,  may  be  recovered  by 
action  when  tbp  stipulated  time  airlves." 


We  are  also  of  the  opinion  that  the  ease  of 
Osborne  v.  Kimball,  41  Kan.  187.  21  Pac. 
168,  relied  upon  by  counsel  for  the  defend* 
ant,  tends  to  bear  out  the  doctrine  above 
stated.  In  Railway  Co.  v.  English,  38  Kan. 
110,  16  Pac.  82,  the  following  language  Is 
used  in  the  opinion  of  the  court:  "This  con- 
tract was  also  pwformed  within  one  year 
upon  the  part  of  plaintiff,  and  the  defendant 
cannot  claim  protection  under  the  statute  of 
frauds.  Its  protection  extends  to  executory 
contracts,  and  does  not  apply  to  contracts 
that  have  been  ^ecuted  by  one  party.**  It 
is  true  that  in  the  case  at  bar  the  plaintiff 
was  not  the  one  who  furnished  the  Cfmsider- 
atlon  by  deeding  the  land,  but  according  to 
the  allegations  of  the  petition  the  rights  of 
the  one  so  furnishing  the  cwsIdmitioD,  to 
wit,  Charles  McDowell,  were  assigned  to  the 
plaintiff,  and  John  McDowell  consented  and 
agreed  that  payment  should  be  made  to 
plaintiff  Instead  of  to  Charles  McDowelL  It 
needs  no  citation  of  authorities  to  support 
the  proportion  that  a  conveyance  of  land  by 
one  person  to  another  Is  sulOclent  to  support 
a  consideration  agreed  to  be  paid  by  the 
grantee  to  a  third  person,  the  same  as 
though  i>aym«tt  was  to  have  been  made  to 
the  grantor  himself.  The  petition  in  this 
case  shows  that  John  McDowell  not  only 
took  possession  of  the  land  conv^ed  by 
Charles  McDowell  under  this  agreement,  but 
that  he  died  seised  of  the  same;  that  he  paid 
his  proportionate  share  of  the  interest  an- 
nually until  his  death.  Nmr  does  the  fact 
that  when  the  original  mortgage  became  due 
It  was  renewed  for  a  further  period  of  five 
years  change  the  position  of  the  parties  In 
this  case  under  the  ^legations  of  the  peti- 
tion. A  renewal  under  such  drenmstances 
was  not  a  payment  of  the  original  indebted- 
ness, for,  as  it  is  said  by  Brewer,  J.,  In  ren- 
dering the  opinion  of  the  court  In  the  case 
of  Pratt  V.  Bank,  12  Kan.  670:  'The  law 
regards  the  substance  and  not  the  form  of 
the  transaction.  The  debt  remains,  though 
the  evidence  of  the  debt  were  changed." 
We  do  not  consider  the  petition  as  allegmg 
a  contract  for  the  sale  of  land,  but  rather  an 
action  brought  for  the  recovery  of  the  price 
of  land  actually  conveyed.  "There  la  no 
provision  of  our  statute  which  precludes  a 
recovery  for  the  price  of  land  actually  con- 
veyed, even  though  the  agreement  concern- 
ing the  price  be  oraL"  Batlway  Co.  t.  Bng- 
llsh,  supra. 

The  defendant  In  error  farther  contends 
that  there  was  a  defect  of  parties  botii  i^in- 
tiff  and  defendant  We  cannot  agree  with 
the  pn^KMltion  of  the  defendant  In  error  In 
this  particular.  When  the  original  agree- 
ment was  made,  and  when  the  renewal  of 
the  mortgage  In  question  was  made.  It  aeena 
to  us,  under  the  allegations  of  tiie  petition, 
that  all  other  parties  were  eliminated  except- 
ing O.  C  McDow^,  the  phUntifl  in  this  ac- 
tion, upon  the  one  hand,  and  John  McDowdl 
upon  the  other.   Certainly  Charles  McDow- 
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ell  was  no  proper  party  to  this  action,  for  he 
bad  assigned  bis  interest  In  the  considera- 
tion wbicli  was  to  be  paid  for  tbe  land  by 
John  McDowell  to  C.  C.  McDowell,  and  could 
not  therefore  bare  recorered  tbe  same  blm- 
self.  Nor  was  the  mortgagee  a  proper  party 
to  the  action,  for  the  agreement  of  John  Mc- 
Dowell was  not  one  to  pay  tbe  mortgage,  or 
a  part  thereof,  to  the  mortgagee,  but  It  was 
to  pay  the  plalnttlt  a  sum  equal  in  amount 
to  one-half  the  mortgage  debt.  We  cannot 
think  that  a  contract  like  the  one  alleged  In 
this  ]>etltlon  was  ever  intended  to  be  corered 
by  the  statute  of  frauds.  The  Jbdgment  of 
tbe  district  court  will  be  reversed  and  the 
cause  remanded,  with  Instructions  to  over- 
rule the  demurrer.  All  the  justices  concur- 
ring: 


(1  Kan.  A.  6S1) 

PBESBtJHT  T.  PICKETT. 

(Court  of  Appeals  of  Kansas,  i^outhero  Depart- 
ment C.  D.    Not.  9,  1805.) 

EXBCUTOU    AND    ADHISISTKATORS  —  ACTIOV  OK 

NoTB  DuK  Decedent. 
Tbe  riehi  to  maintain  an  action  upon  a 
DFomifwory  note  belonging  to  the  estate  of  a  de- 
crased  petaon  is  vested  in  tbe  personal  repre- 
sentatiTe  of  the  deceased,  and  not  in  bis  heir  at 
law. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
James  A.  liay,  Judge. 

Action  by  J.  H.  Pickett  against  Oeorge 
Presbury.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Beversed. 

W.  W.  Schwhi  and  G.  T.  Atkinson,  for 
plaintiff  In  error.  James  Lawrence,  for  de- 
fendant In  error. 

COLE,  J.  The  plaintiff  In  error  executed 
and  ddivered  to  E.  B.  Pickett  his  promis- 
sory note  about  January  1,  1887;  and  after- 
wards, and  before  the  payment  of  the  same, 
E.  B.  Pickett  died.  This  action  was  brought 
upon  said  note  by  tbe  defendant,  as  the  heir 
at  law  of  said  E.  B.  Pickett.  Upon  the  trial 
of  the  case,  evidence  was  admitted,  over  the 
objection  of  the  defendant  below  (plaintiff 
In  error),  tending  to  show  the  deatli  of  E.  B. 
I*ickett,  that  he  died  hitestate,  and  that  his 
father  (i)lalntiff  below)  was  his  only  heir, 
and  that  the  intestate  died  leaving  neither 
creditors  nor  debts.  The  court  instructed 
tbe  Jury  upon  tbe  theory  that,  if  the  plaintiff 
in  error  had  made  any  payments  upon  the 
note  in  question  to  tbe  defendant  in  error 
with  knowledge  of  the  death  of  the  payee 
named  In  the  note,  he  had  waived  the  ap- 
pointment of  the  administrator.  From  a 
verdict  and  judgment  In  favor  of  the  de- 
fendant in  error,  the  case  Is  brought  here 
for  review. 

A  number  of  alleged  errors  are  urced  In 
this  case,  but,  as  Is  conceded  by  couusl'I  tm- 
both  parties,  tbey  all  tend  to  the  one  point, 
namely,  whether  the  sole  heir  of  a  deceased 


person  can  maintain  an  action  of  this  cliar- 
octer  without  administration  being  bad 
upon  the  estate  of  tbe  deceased.  While  the 
amount  involved  In  this  controversy  la  small, 
and  the  record  discloses  that  the  only  de- 
fense to  the  note  sued  upon  Is  that  the  ac- 
tion cannot  be  maintained  In  the  manner  in 
which  It  is  brought,  yet  the  question  to  be 
decided  is  an  Important  one.  Section  2783, 
Gen.  St.  1889,  provides  that  "upon  the  de- 
cease of  any  inhabitant  of  this  state  letters 
testamentary  or  letters  of  admlnistraUon  on 
bis  estate  shall  be  granted  by  the  probate 
couit  of  the  county  In  which  the  deceased 
was  an  inhabitant  or  resident  at  the  time 
of  bis  death."  SeeUon  4103,  Gen.  St  1888, 
being  section  X  of  the  Code  of  Civil  Proce- 
dure, provides:  "Every  action  must  be  pros- 
ecuted In  the  name  of  the  real  party  In  in- 
terest except  as  otherwise  provided  in  sec- 
tion 'IS."  Section  28  provides:  "An  execu- 
tor, administrator,  guardian,  trustee  of  an 
express  trust,  a  person  with  whom,  or  In 
whose  name,  a  contract  is  made  for  the 
benefit  of  another,  or  a  person  expressly  au< 
thorized  by  statute,  may  bring  an  action 
without  joining  with  him  the  person  for 
whose  benetit  it  is  prosecuted."  It  Is  obvi- 
ous from  the  first  of  these  sections  that  the 
legislature  Intended  to  provide  a  manner  for 
the  settlement  of  the  estate  of  a  deceased 
person,  and  that  section,  in  connection  with 
the  succeeding  ones  upon  the  subject,  pro- 
vides the  only  manner  In  which  a  legal  set- 
tlement of  such  an  estate  can  be  made.  It 
Is  true  that  the  statute  provides  that  an  ac- 
tion shall  be  brought  in  the  name  of  the 
real  party  In  interest,  but  the  very  tact  that 
the  same  section  which  so  provides  excepts 
the  provisions  of  section  28  above  quoted 
Indicates  that  the  class  of  actions  therein  re- 
cited should  be  brought  In  the  name  of  the 
representative  of  the  person  In  Interest  nam- 
ed in  section  26.  In  the  case  of  Weldner  v. 
Bankln.  20  Ohio  St.  022.  an  action  was 
brought  by  the  widow  and  children  of  the 
deceased  to  recover  damages  for  the  negli- 
gence of  the  defendants  In  causing  the  death 
of  the  deceased,  and  was  brought  under  a 
statute  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect,  or  default, 
and  the  amount  recoverable  In  such  action 
was  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin,  but  the  General  Statutes 
of  that  state  also  provided,  as  do  our  own, 
for  the  bringing  of  an  action  in  the  name 
of  the  personal  representative  of  the  de- 
ceased. In  that  case  the  court  say:  "The 
risk  of  ascertaining  the  persons  entitled  to 
the  recovery  of  the  benefit,  and  the  duty 
of  making  distribution,  are  not  Imposed  up- 
on the  defendant,  but  on  the  personal  rep- 
resentatives of  the  deceased."  In  the  case 
of  Cox  V.  Gnibb,  47  Kan.  435,  38  Pac.  1.17, 
Mr.  Commissioner  Simpson,  In  delivering 
the  opinion  of  the  court,  says:  "In  this  case 
the  deceased  partner  left  a  widow  and  minor 
heirs,  but,  at  the  time  this  promise  was 


Digitized  by  Google 


406 


PACIFIC  REPORTER,  Vol.  42. 


(Kan. 


made,  there  was  no  administration.  The 
cases  cited  go  upon  the  tlieory  that  such  a 
contract  is  ajjiiinst  public  policy,  for  the 
reason  that  the  statutes  provide  a  trlbuiml 
"n'taose  duty  it  is  to  supervise  a  settlement 
of  the  estate  of  all  (locease<l  persons,  and 
whose  special  duty  It  Is  to  protect  the  in- 
terests of  minor  heirs.  No  contract  can  be 
made  respecting  the  assets  of  a  deceased 
person's  estate  except  by  the  authority  and 
with  the  approval  of  the  probate  court,  and 
only  then  to  the  extent  authorized  or  per- 
mitted by  the  law  of  the  state."  In  Bal- 
llnger  t.  Redhead  (decided  by  this  court, 
June  7,  1805)  40  Pac.  82S.  Johnson,  P.  J., 
In  delivering  the  oiilnion  of  this  court,  said: 
"While  it  is  true  that  he  was  entitled  to  the 
possession  of  the  property  for  the  puri>ose 
of  preserving  tlie  same,  before  he  could 
lawfully  proceed  to  wind  up  the  affairs  of 
the  estate  he  must  give  bond  as  required  by 
the  statute,  and  wind  up  the  affairs  of  the 
estate  under  the  direction  of  the  probate 
court."  This  last  case  was  one  involving 
the  rights  of  a  surviving  partner,  to  whom 
the  statute  gives  the  right  of  possession  of 
the  partnership  estate  until  administration 
is  had  according  to  the  statute;  but  it  was 
the  opinion  of  the  court  that  no  act  could 
be  doue  towards  a  settlement  save  under 
the  direction  of  the  probate  court.  The  case 
of  Humphrey  v.  Keith,  H  Kan,  108,  cited  by 
counsel  for  the  defendant  In  error,  docs  not 
in  any  manner  change  the  nile  here  laid 
down.  In  that  ease  administration  had  been 
had  upon  the  estate,  and  a  final  settlement 
made  to  and  approved  by  the  probate  court. 
Included  In  the  final  settlement  was  a  note 
which  was  reported  uncollectible,  and  the 
probate  court  thereupon  ordered  that  the 
said  note  be  retained  in  the  hands  of  the 
administratrix,  to  be  collected.  If  possible, 
and  applied  upon  an  account  due  from  the 
Instate  to  her.  Afterwards  the  administra- 
trix brought  an  action  In  her  own  name,  and 
recovered  lu  the  trial  court;  and,  ui>on  ap- 
peal, Brewer,  J.,  in  delivering  the  opinion 
of  tlie  supreme  court,  said:  "If  the  order 
quoted  was  one  within  the  power  of  the  pro- 
hate  court  to  make,  then  the  full  title  of  the 
note  was  transferred  to  her.  She  was  en- 
titled to  all  the  proceeds,  and  was  the  real 
and  only  party  In  Interest,  and  the  only 
IMrty  authorized  to  sue.  If  the  order  was 
ultra  vires,  and  of  no  force,  then,  the  final 
settlement  of  the  estate  having  been  ap- 
proved, and  the  debts,  excepting  hers,  all 
paid,  she  has,  as  one  of  the  distributees,  an 
Interest  In  the  note;  and.  though  that  bo 
only  a  half  interest,  still  It  is  enough  to 
enable  her  to  maintain  this  action."  The 
danger  of  adopting  any  different  rule  is 
that  In  the  settlement  of  the  estates  of  de- 
ceased persons,  unless  a  court  having  the 
power  to  pass  upon  the  question  has  de- 
termined who  are  the  parties  to  whom  the 
estate  should  be  distributed,  the  risk  of  as- 
certaining such  parties  Is  Imposed  upon  any 


one  Indebted  to  the  estate,  with  the  attend- 
ant danger  of  Involving  the  ilebtor  in  lit- 
igation with  rival  claimants.  This  case  pre- 
sents an  illustration  of  that  fact.  The  rec- 
ord discloses  evidence  tending  to  show  that 
plaintiff  in  error  was  willing  to  pay  the 
note  in  suit,  but  that  he  understood  It  was 
claimed  by  both  the  father  and  brother  of 
the  deceasoil.  In  the  case  of  Humphrey  t. 
Keith,  supra,  this  determination  as  to  who 
was  entitled  to  the  estate  of  the  deceased 
had  been  made  by  the  proper  court,  and 
the  plaintiff  in  that  case  was  held  entitled  to 
maintain  her  action  either  under  the  order 
of  the  probate  court,  or.  If  that  was  ultra 
vires,  as  the  distributee  named  by  said  court 
It  is  contended  by  the  defendant  in  error 
tliat  the  plaintiff  lu  error  failed  to  raise  this 
question,  either  by  demurrer  or  by  his  an- 
swer, and,  therefore,  that  the  same  was 
waived.  This  cause  was  originally  braught 
in  justice's  court,  and,  while  the  answer 
filed  is  somewhat  Indefinite,  It  may  be  said 
to  cover  the  question  raised;  and.  In  any 
event,  the  record  discloses  that  this  was  the 
theory  upon  which  the  case  was  tried,  not 
only  in  the  district  court,  but  from  the  first 
appearance  of  the  defendant  below  In  the 
justice's  court.  The  judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause 
remanded,  for  further  proceedings  in  ac- 
cordance with  this  <^Inlon.  All  the  Jua- 
tlces  concurring. 


(1  Kaa.  A.  OlS) 

STATE  T.  GALLUP. 

(Court  of  Appeals  of  Kansas.  Sootfaem  Depart- 
ment. C.  D.    Not.  9,  1885.) 

Remarks   of   CoLVsni,— Contempt— Afpid a v it— 
SurrtciEsrv — Violation  of  Injunction. 

1.  No  romarlis  of  counsel  derocfttory  to  the 
dignity  of  the  trial  jiidEe  will  be  tolerated  by  this 
ttmrt.  All  ottiirney  indulging  in  thin  line  of  argu- 
mi-nt  in  littble  to  have  thu  ol)jwli<»iiabl«  brief 
stricken  from  the  files,  or  to  be  dial-atrcd  from 
practicing  in  this  court. 

2.  An  aflidavit  for  the  issusnce  of  an  attach- 
ment for  ail  alU-gwl  constructive  coutt-nn)!  iii  vio- 
liitiiig  uii  injunction,  \vlii<h  wlioll^v  fuila  to  atnte 
thfit  the  (lefendiuit  ia  piiitty  of  violating  the  in- 
junction, ia  fatally  defective. 

a.  Such  ticfoct  Id  not  cured  by  the  defend- 
ant's pnttTing  into  a  rwngnizance  to  anpear  and 
answer  to  tbo  chiirgc  ngnhist  him,  for  the  reason 
that  there  is  no  cfiarne  to  answer  to, 

4.  An  atlidavit  which  only  states  that  infor- 
mation has  coino  to  the  county  attorney  that  a 
oerKon  has  conimittfMl  an  offense  is  hearsa)',  does 
not  charge  the  coraDilssion  of  the  ofTvnRe^  is  not 
8ufii<-ient  to  satisfy  the  court  that  an  offense  has 
been  committed,  does  not  authorize  the  clerk 
to  iwKUe  an  order  of  arrest  ogiiiiiift  the  person 
sought  to  be  charged,  and  is  not  sufficient  to  au- 
thorize the  court  to  render  a  judgment  against 
said  iiersou. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Reno  county; 
F.  L.  Martin,  Judge. 

Henry  Gallup  was  fined  for  contempt^  and 
appeals.  Reversed. 
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James  Mi'Klnstrey.  for  appellant  F.  B. 
Danes,  Atty.  Gen.,  and  L.  AL  Fall,  Co.  Atty., 
for  tbe  State. 

DEXXISOX,  J.  This  Is  an  appeal  from  a 
proceeding  In  contempt  On  the  4th  day  of 
May,  18i>5,  L.  M.  Fall,  county  attorney  of 
Keuo  county,  Kan.,  filed  In  the  district  court 
of  said  county  a  motion  and  affidavit,  ol 
which  the  following  is  a  copy  (omitting  cap- 
tion): 

"Motion  and  Affidavit  to  Obtain  Or^er  of 
Attaclimeut  for  Contempt.  Comes  L*  M. 
Fall,  county  attorney  of  Reno  county,  state 
of  Kansas,  and  shows  the  court  that  hereto- 
fore, to  wU,  on  the  12th  day  of  April,  1895, 
he,  as  county  attorney,  filed  an  action 
against  said  Henry  Gallup,  praying  an  order 
of  Injunction  might  issue  restraining  him 
and  others  from  keeplug  and  maintaining  a 
Dulsance  by  the  keeping  and  sale  of  Intoxi' 
eating  liquors  in  the  Midland  Bloclc,  No.  207 
Xorth  Main  St.,  in  the  city  of  Hutchinson, 
said  county  and  state,  which  order  of  injunc- 
tion was  by  the  court  issued  and  duly  served 
upon  said  defendant  as  required  by  law  and 
the  statutes  of  tbe  state  of  Kansas.  You* 
(■omplainant  further  says  nnder  oath  that  in- 
formation has  come  to  him,  as  such  county 
attorney,  that  the  said  defendant,  Henry 
Gallup,  has  since  the  issuing  and  service  of 
the  order  of  injunction  herein,  at  the  said 
place  described  in  said  order,  continuously 
and  as  a  bustuess.  Iccpt,  sold,  and  bartered 
spirituous  and  other  intoxicating  liquors,  In 
open  violation  of  the  said  order  of  Injunc- 
tion heretofore  granted  herein;  and  com- 
plainant, as  such  county  attorney,  as  is  his 
duty  under  the  law,  submits  this  his  motion, 
and  asks  the  court  to  Issue  his  order  of  at- 
tachment for  contempt  herein,  and  that  fae 
be  brought  before  the  court  to  answer  for 
such  contempt  of  the  said  order  of  injunc- 
tion.   Im.  M.  Fall,  County  Attorney. 

"Snbscrlbed  and  sworn  to  before  me  this 
4th  day  of  Slay,  18D3.  Z.  W.  Wblnery, 
Clerk." 

Upon  tbe  filing  thereof  the  clerk  of  tbe  dis- 
trict court  of  said  county  issued  an  order  of 
attachment  or  order  of  arrest,  of  which  the 
following  Is  a  copy,  directed  to  the  sheilCt  of 
Reno  county: 

"Stato  of  Kansas,  County  of  Reno-^.: 
The  State  of  Kansas  to  the  Sheriff  of  Reno 
County.  Greeting:  You  are  hereby  com- 
manded to  attach  the  body  of  Henry  Gallup, 
and  have  him  forthwith  before  the  district 
court  of  the  state  of  Kansas  sitting  In  and 
for  the  county  of  Reno,  to  answer  a  certain 
contempt  with  which  he  stands  charged,  for 
disobeying  an  order  of  injunction  Issued  out 
of  this  court  after  being  legally  summoned. 
Witness  my  hand  and  the  seal  of  said  court, 
affixed  at  my  office  In  Hutchinson  this  tbe 
4th  day  of  May,  A.  D.  IKC.  Z.  W.  Whinery, 
Clertc.  rsenl.]" 

The  record  shows  that  the  said  attach- 
-meat  was  served  upon  fhe  defendant  and  be 


was  produced  In  court,  and  the  court,  not 
being  ready  to  proceed  with  the  hearing  at 
that  time,  continued  the  same  until  May 
G,  18Uo,  and  fixed  the  amount  of  ball  to  be 
given  for  the  appearance  of  the  defendant. 
In  default  of  which  defendant  was  ordered 
committed  to  the  jail  until  that  time,  which 
bond  the  said  defendant  gave,  and  was  re- 
leased by  the  sheriff.  Upon  the  hearing  of 
the  cose  on  said  (ith  day  of  May  the  order  of 
the  court  was  that  the  defendant  be  fined 
$100  and  be  committed  to  jail  for  30  days, 
from  which  order  the  dcfendaut  appeals  and 
brings  the  case  here  for  review. 

The  attorneys  for  the  defendant  take  oc- 
casion in  their  brief  to  criticise  the  action 
of  the  trial  judge.  They  speak  of  hie  work- 
ing himself  into  a  "frenzy,"  and  of  bis  being 
"undignified  and  partisan."  This  is  highly 
improper  and  will  not  be  tolerated  by  this 
court  Any  attorney  indulging  in  this  line 
of  argument  is  liable  to  have  his  brief 
stricken  from  the  files,  or  to  be  disbarred 
from  practicing  in  this  court.  If  any  excep- 
tions are  taken  to  the  action  of  the  judge, 
and  it  is  desired  that  this  court  shall  review 
them,  our  attention  can  be  called  to  them  as 
they  occur  in  the  record,  and  we  will  care- 
fully consider  what  bearing  they  may  have 
had  ui>on  the  merits  of  the  case  or  the  rights 
of  the  litigants,  but  no  remarks  of  counsel 
derogatory  to  the  dignity  of  the  trial  judge 
will  be  tolerated  by  this  court  The  brief  of 
the  defendant  filed  September  16,  1895,  is 
ordered  stricken  from  the  files. 

An  examination  of  the  record  filed  in  this 
court  discloses  the  fact  that  an  order  of  at- 
tachment Issued  against  this  defendant 
Henry  Gallup,  without  a  sufficient  affidavit 
therefor  having  been  filed.  The  contention 
la  made  that,  because  the  defendant  gave  a 
recognizance  to  appear  on  May  Gth  and  an- 
swer to  the  charge  against  him,  fae  waived 
the  defect  in  the  affidavit  The  authorities 
seem  to  be  uniform  that  a  recognizance  takes 
the  place  of  a  warrant;  that  the  defendant 
is  held  under  the  recognizance,  and  not  un- 
der the  warrant;  and  that  the  warrant  has 
spent  Its  force.  It  baa  also  been  uniformly 
held  that,  where  the  affidavit  la  snffldent  for 
all  purposes  except  for  the  purpose  of  Issu- 
ing a  warrant,  a  recognizance  to  appear  and 
answer  waives  the  error  In  issuing  the  war- 
ruit  on  the  Insufficient  affidavit,  and  the  de- 
fendant must  answer  to  the  charge  against 
him.  What  Is  the  charge  against  him  in 
this  affidavit?  With  what  crime  Is  be  char- 
ged? Admitting  every  allegation  of  the  af- 
fidavit to  be  true,  and  It  only  admits  that 
information  has  come  to  him  as  county  at- 
torney, etc.  There  Is  no  statement  that  this 
defendant  has  violated  the  Injnnctlon.  The 
only  positive  averment  Is  that  Information 
has  come  to  the  county  attorney  that  he  has 
violated  the  Injunction,  etc.  This  affidavit 
cannot  be  upheld  under  any  of  tbe  sections 
of  the  statute  that  provide  that  the  Informs- 
tl(m  and  b^ief  of  affiant  is  snfllcleut  The 


Digitized  by  Google 


408 


PACIPIO  REPORTER,  Vol.  42. 


(Kan. 


county  attorney  nowhere  In  it  states  that  he 
believes  the  things  of  which  he  has  been  In- 
formed. There  is  no  allegation  In  the  afflda- 
Tit  which  Is  sufficient  to  satisfy  the  court 
that  the  injunction  had  been  violated,  or 
that  would  authorize  the  clerk  to  Issue  an 
order  of  arrest  against  the  defendant.  For 
wholly  failing  to  state  that  the  defendant  Is 
guilty  of  violating  the  injunction,  the  affida- 
vit Is  fatally  defective  and  this  proceeding 
Is  In  the  same  condition  as  though  none  had 
been  filed.  "It  is  error  to  Issue  an  attach- 
ment, warrant,  or  order  of  arrest  for  an  al- 
leged constructive  contempt  without  an  af- 
fidavit or  infonuatlon  containing  a  state- 
ment of  the  facts  constituting  the  alleged 
contempt  having  been  first  filed  with  the 
court."  State  v.  Henthorn,  40  Kan.  613,  26 
Pac.  937.  There  Is  no  affidavit  or  Informa- 
tion filed  stating  the  facts  constituting  the 
alleged  contempt  In  the  case  at  bar.  The 
county  attorney  filed  bis  affidavit  containing 
a  statement  that  information  had  come  to 
him  that  such  facts  existsd.  This  Is  mere 
hearsay.  The  question  of  the  Issuance  of  a 
warrant  upon  such  an  affidavit  Is  fully  dis- 
cussed In  State  v.  Gleason,  32  Kan.  245,  4 
Pac.  363.  Among  other  very  pertinent  state- 
ments made  by  Mr.  Chief  Justice  Horton  In  i 
delivering  the  opinion  Is  the  following,  to  be 
found  on  page  251,  32  Kan.,  and  363,  4  Pac: 
"If  a  warrant  In  the  first  Instance  may  issue 
upon  mere  hearsay  or  belief,  then  all  the 
guards  of  the  common  law,  and  of  the  bill 
of  rights  of  our  own  constitution,  to  protect 
the  liberty  and  property  of  the  citizen 
against  arbitrary  power,  are  swept  away." 

The  district  court  had  no  authority  to  ren-  , 
der  Judgment  against  the  defendant,  for  the 
reasons  above  stated.  Therefore  he  must  be 
discharged.  The  judgment  of  the  district 
court  is  reversed,  and  the  defendant  ordered 
discharged,  with  costs.  All  the  Judges  con- 
curring. 


&ALINA,  L.  &  W.  BY.  GO.  t.  CONGER. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. W.  D.    Nov.  15,  1895.) 

CouBT  OP  Appeals — Jurisdictional  Amoust. 

Where,  under  the  pleadings  and  findinpH 
of  facts,  thepIaintifE  was  not  enlitled  to  a  jiid^r- 
mont  in  his  favor  for  an  amoopt  pxccoding 
f-xclHsive  of  costs,  and  tho  casf  nitido.  attached 
tu  the  petition  in  error,  filed  in  thi»  court  by  the 
defendant  below,  docs  not  disclose  tlit;  amount 
for  which  ludgment  was  rendered  in  the  action, 
and  the  case  does  not  belong  to  the  excepted  class- 
ea  named  in  section  542a  of  the  Code  of  Civil 
Procedure,  the  petition  in  error  will  be  disioiMed. 
(SyltaboB  by  the  Court)      ,    .  . 

Error  from  district  court.  Rooks  county; 
Charles  W.  Smith.  Judge. 

Action  by  Isaac  Conger  against  the  Salina, 
Lincoln  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Dismissed. 


A.  L.  Williams,  N.  H.  Loomis,  and  R.  W. 
Blair,  for  plaintiff  In  error.  W.  B.  Uam,  for 

defendant  In  error. 

CLARK,  J.  This  is  an  action  brought  in 
the  district  court  of  Rooks  county  by  the  de- 
fendant in  error,  as  plaintiff,  to  recover  from 
the  Salina,  Lincoln  &  Western  Railway 
Company  the  value  of  a  gelding  alleged  to 
have  been  injured  on  tiie  track  of  the  rail- 
road of  defendant.  The  petition  alleges  that 
the  defendant  negligently  failed  to  inclose 
Its  track  with  a  good  and  lawful  fence,  and 
keep  the  same  in  repair,  and  that  by  rea- 
son thereof  the  said  gelding,  through  no 
fault  or  negligence  of  the  plaintiff,  strayed 
upon  said  track,  and,  while  crossing  over  a 
railroad  bridge  which  Is  a  part  of  defend- 
ant's track,  fell  off  said  bridge,  receiving 
such  injury  by  said  fall  as  to  render  It  abso- 
lutely worthless  and  valueless,  to  the  dam- 
age of  the  plaintiff  $05.  Judgment  was  also 
asked  for  a  reasonable  attorney's  fee  In  the 
case.  The  action  is  brought  evidently  under 
chapter  94,  of  the  Laws  of  1874,  which  pro- 
vides that  every  railway  company  or  cor- 
poration In  this  state  shall  be  liable  to  pay 
to  the  owner  the  full  value  of  each  and 
every  animal  woundo<l  by  the  engine  or 
cars  on  such  railway,  or  In  any  other  man- 
ner whatever  in  operating  such  railway, 
Irrespective  of  the  fact  as  to  whether  such 
killing  or  wounding  was  caused  by  the  neg- 
ligence of  such  railway  company  or  corpora- 
tion. The  act  further  provides  that  In  all 
actions  prosecuted  thereunder,  If  the  Judg- 
ment or  verdict  be  for  the  plaintiff,  a  rea- 
sonable attorney's  fee  for  the  prosecution  of 
the  suit  shall  lie  recovered.  It  is  further 
provided  therein  that  the  act  shall  not  ap- 
ply to  any  railway  company  or  corporation 
whose  road  is  Inclosed  with  a  good  and  law- 
ful fence  to  prevent  such  animals  from  be- 
ing on  such  road.  The  answer  filed  was  a 
general  denial  and  plea  of  contributory  neg- 
ligence. The  defendant  objected  to  the  in- 
troduction of  any  evidence  on  behalf  of  the 
plaintiff,  on  the  ground  that  the  petition 
does  not  state  a  cause  of  action  against  the 
defendant,  which  objection  was  overruled. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $95  damages,  and  awarded  him 
$25  attorney's  fee,  and  also  returned  special 
findings  of  fact,  which  disclose  no  negli- 
gence, save  the  failure  of  the  railway  com- 
pany to  keep  the  fence  Inclosing  its  track  in 
proper  repair.  Three  seitarate  motions  were 
filed  by  the  defendant,— one  to  set  aside  the 
special  findings  of  the  Jury,  one  for  judg- 
ment on  the  special  findings,  and  one  for 
a  new  trial,— all  of  which  were  overruled  by 
the  court;  and  theee  rulings,  with  other  al- 
leged errors  occurring  upon  the  trial,  are 
by  the  railway  company  assigned  as  errors 
In  this  court. 

The  defendant  In  error  contends  that  this 
court  has  no  Jurisdiction  to  review  tlie  at 
leged  errors,  as  it  does  not  afflrmatlTelj  ap> 
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pear  from  the  record  that  the  amount  or 
\'alue  In  controTersy,  exclueive  of  costs,  ex- 
ceeds $100.  or  that  this  case  comes  within 
the  excepted  classes  meutioned  In  section 
542a  of  the  Code,  which  prortdes  that  "no 
appeal  or  proceeding  In  error  shall  be  had 
or  taken  to  the  supreme  court  in  any  cItU 
action  unless  the  amount  or  value  In  con- 
troversy, exclusive  of  costs,  shall  exceed  one 
hundred  doUars,*'  except  In  certain  classes 
of  cases  therein  mentioned.  The  record  con- 
tains all  the  proceedings  dovn  to  and  In- 
dndlne  the  order  ovetmllng  the  motion  for 
a  new  trial,  with  proper  exceptions  to  the 
rulings  of  the  court  and  the  order  granting 
time  to  prepare  and  serve  a  case  made  for 
the  suiffeme  court,  and  closes  with  the  fol- 
lowing statement:  "The  foregoing  contains 
a  true,  full,  and  correct  statement  of  all  the 
pleadings,  motions,  orders,  evidence,  find- 
ings, and  proceedings  upon  which  Judgment 
was  rendered."  But  the  record  does  not 
contain  the  Journal  entry  of  Judgment,  nor 
Is  there  hefore  this  court  anything  outside 
of  the  statement  above  mentioned  to  Indi- 
cate that  Judgment  lias  ever  been  rendered 
In  the  action,  either  for  the  plaintiff  or  for 
the  defendant,  nor  as  to  whether  or  not  the 
Judgment,  If  any  was  rendered.  Included  the 
attorney's  fee  awarded  to  the  plaintiff.  In 
Richmond  v.  Brummie,  G2  Kan.  217,  Si  Fac. 
783.  it  la  held  that  "where  the  damages 
claimed  In  a  civil  action  by  the  plaintiff  ex- 
ceed one  hundred  dollars,  but  the  Judgment 
Is  for  the  plaintiff  for  one  hundred  dollars 
only,  exclusive  of  costs,  and  the  defendant 
prosecutes  a  proceeding  In  error,  the  su- 
preme court  luis  not  Jurisdiction,  for  the 
value  or  amount  in  controversy  as  to  such 
defendant  Is  fixed  by  the  Judgment."  In 
this  case  the  damages  claimed  were  only 
$05;  and,  as  under  the  decision  of  the  su- 
preme court  in  Railw^ay  Co.  v.  Edwards,  20 
Kan.  .^1.  an  attorney's  fee  could  not  prop- 
erly be  recovered.  If  any  presumption  were 
to  be  Indulged  In  it  would  be  that  the  court 
rendered  swh  a  Judgment  as  the  plaintiff 
was  entitled  to,  which  could  not  in  any 
event  exceed  $!)5  exclusive  of  costs.  The 
rcconl  brought  to  this  court  must  affirma- 
tively show  that  the  court  has  Jurisdiction. 
In  the  absence  of  such  a  showing,  the  peti- 
tion In  en-or  must  be  dismissed. 


(3  Kan.  A. 

STATE  rSS.  CO.  OF  T>ES  MOIXES,  IOWA, 

V.  BELFORD  et  al. 
(Court  of  Appenlfl  of  Knnans,  Northoro  Depart- 
ment, W.  D.    Not.  19,  a8!).'>.) 

ACTlo:i— JoiNnER  of  Distisct  CAi  sKt— Ixscrascb 
— Proofs  of  JjOj^s — Df.murker  to  Evidence. 

1.  Two  or  more  peraonH,  having  sopnrato  and 
dintinrt  ciii:'>ea  uf  action  nsainHt  the  siime  de- 
fcnduiit.  tbiiuiih  uiUini;  out  of  the  Hauit:  tmnsac- 
tioD.  cinmot  nuiU';  nor  can  si-vcral  iihiiufiffn  in 
one  oomplaiiit  dcnianrl  sovpral  distinft  mattprs 
of  relief:  hor  oan  tht-y  cnfon-p  joint  ami  sepa- 
rate tlenittUtlM  (iBiHUXt  the  ttanii:  defenilauts,  aud 
thesu  ull  in  ouv  aud  the  name  actiou. 


2.  In  an  actiun  on  an  insurance  policy  to 

recover  a  loss  by  fire  the  plaintiff  must  aver 
and  prove  that  the  proofs  of  loss  were  fumiahed 
within  the  time  reouired,  and  in  subatantial  com- 
ollaacti  with  the  terms  of  the  i)o)icy,  or  that  such 
oonditiouH  have  been  waived  by  the  company; 
and  If  at  the  trial  there  is  a  total  failure  to 
prove  either  that  atich  proofs  were  duly  made, 
or  that  they  were  waived,  it  is  the  duty  of  th« 
trial  court  to  Bustain  a  demurrer  to  the  evidence, 
and  dismiss  the  action. 
(Syllabus  hy  the  Court.) 

Error  from  district  court,  Phillips  county; 
O.  Webb  Bertram,  Judge. 

Actlm  by  Martha  8.  Belford  and  WlUiam 
T.  Belford  against  the  State  Insmance  Com- 
pany of  Des  Uolnea,  Iowa.  Plaintiffs  had 
Judgment,  and  defendant  brings  error.  He- 
versed. 

Bond  &  Osborne  for  plaintiff  in  errcw.  Webb 
McNall,  for  defendants  in  error. 

GILKESON,  P.  J.  Action  by  Martha  S. 
Belford  and  William  T.  Belford  against  the 
Insurance  company  to  recover  for  a  loss  oc- 
casioned by  a  fire.  The  petition  alleges  the  In- 
surance of  a  frame  building  used  as  a  private 
dwelling  In  the  sum  of  $ijO0,  household  goods 
contained  and  used  in  said  dwelling  In  the 
sum  of  $100,  and  a  frame  stable  in  the  sum  of  i 
9100.  That  the  prl^-ate  dwelling  was  located 
upon  lot  47,  block  C,  rauge  6.  The  stable  was ' 
located  on  lots  7  and  8.  block  C,  range  6.  Mar-; 
tha  S.  Belford  was  the  owner  In  her  own  right  i 
of  said  lots  7  and  8  and  47.  block  C,  rauge  6, 
and  the  residence  and  stable  were  the  proper-; 
t7  of  William  T.  Belford.  The  household' 
goods  insured  and  that  portion  of  them  burned ' 
and  destroyed  were  owned  by  Martha  S.  and 
W.  T.  Belford  Jointly.  That  the  fire  occurred 
on  the  2d  day  of  May,  18U0,  and  within  the 
time  prescribed  by  the  terms  of  said  policy  (a 
copy  of  which  Is  attached  to  the  petition),  to 
wit,  on  the  IQth  day  of  May.  1800,  they  made 
and  submitted  the  proofs  required  by  that 
part  of  the  volicy  of  insurance  included  In  the 
lines  40  to  00,  Inclusive.  This  porticn  of  the 
policy  required,  among  otha  things:  "And 
shall  give  Immediate  notice  and  render  a  par- 
ticular account  thereof,  with  an  affidavit  stat- 
iug  the  time,  origin,  and  circumstances  of  the 
fire,  the  occuiiancy  of  the  building  Insured  or 
containing  tlie  property  Insured,  the  whole 
value  and  owneri^lp  ut  the  property  insured, 
the  amount  of  loss  or  damage  upon  each  ar^ 
tide;  *  *  *  and  abaXL  also  produce  a  cer- 
tificate under  the  lund  and  seal  of  a  magis- 
trate or  notary  public  nearest  to  the  place  of 
the  fire,  not  concerned  in  the  loss  as  a  cred- 
itor or  otherwise,  nor  rdatcd  to  the  assured, 
stating  that  he  has  examined  the  circumstan- 
ces attending  the  loss,  know«  the  character 
and  circumstances  of  the  assured,  and  verily 
believes  that  the  assured  has  without  fraud 
sustained  loss  on  the  property  Insured  to  the 
amount  to  which  the  magistrate  or  notary  pub- 
lic shall  certify:  and  until  such  proofs  are  ren- 
dered the  loss  Eduill  not  become  payable."  De- 
fendant comiHiny  filed  demurrer  to  the  peti- 
tion upon  the  grounds:  First,  misjoinder  of 
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the  parties  plaintiff  and  of  causes  of  actlcm;  r 
second,  petition  does  not  state  fiicts  Buffldent 
to  constitute  a  cause  of  action,— wbich  was 
by  the  court  oTcmileO,  and  whereupon  de- 
fendant 01ed  anBi;i*er,  coutninlng:  First,  gen- 
eral denial;  second,  tliat  the  {dalutlffs  are  not 
jointly  Interested  In  claims  sued  upon;  third, 
setting  up  the  condition  of  policy  as  to  proof 
of  loss,  that  the  plaintiffs  did  not  comidy  there- 
with by  fiunlshing  the  company  with  the 
same  before  the  commencemeut  of  this  action, 
that  the  claim  for  loss  was  not  payable  by 
reason  of  sold  failure.  Plaintiffs  filed  reply 
of  general  denial.  Trial  had  before  court  and 
Jnry,  and,  after  plaintiffs  had  rested,  defend- 
ant filed  demurro'  to  the  testimony,  which 
was  by  the  court  orerruled.  "So  testimony 
being  offered  by  defendant,  general  verdict 
and  spiecial  findings  rendered  by  Jury.  Mo- 
tion for  Judgment  Upon  special  findings  filed 
by  defendant,  and  ovetruled.  Jndgm«it  ren- 
dered tor  plaintiff  by  court  upon  tbe  general 
and  special  ▼mlicis.  Defendant  brings  case 
here  fear  review. 

Tbe  first  OTor  assigned  is  In  overruling  tibe 
defendant's  demurrer  to  tbe  petition.  An  ex- 
amination ot  the  pettUon  satisfies  us  that  the 
demurrer  should  have  beat  sustained.  It  Is 
conceded  by  the  defendants  In  error  that  the 
policy  sued  upon  In  this  action  was  Issued 
npcm  the  Joint  property,  and  was  Intended  to 
protect  the  Joint  prop»ty  (Oily.  Yet  the  cause 
of  action  set  forth  In  the  petition  Is  for  the 
recovery  of  damages  for  loss  occurring  to  the 
Individual  property  of  W.  T.  Belford  and  to 
the  Jcdnt  property  of  W.  T.  and  Martha  S. 
Belford,  and  the  testimony  discloses  tbat  some 
ta  the  household  pn^)erty  destroyed  was  the 
Individual  property  of  W.  T.,  some  of  Martha 
S.  Belftwd,  and  some  the  joint  property  of 
both.  If  a  recovery  could  be  had  under  this 
policy  for  tbe  loss  of  Individual  inviperty  of 
ttie  parties  Insured,  In  any  event  (which  we 
do  not  feel  called  upm  to  deiHde),  we  cannot 
see  bow  tbe  defendants  In  error  could  main- 
tain a  Joint  action  ther^or,  as  is  attempted 
In  this  action.  It  Is  one  of  the  prerequisites 
to  tbe  uniting  of  dlffer«it  causes  of  action  that 
an  the  causes  ot  action  must  affect  all  tbe 
parties  to  the  action,  plaintiffs  as  well  as  de- 
fendants, tbe  provisions  of  the  Code  api^ylng 
equally  to  both  parties.  Harsh  v.  Uorgan. 
1  Kan.  283;  Swenson  v.  Plow  Co.,  14  Kan. 
388;  Fahner  v.  Waddell,  22  Kan.  862;  Jef- 
fers  T.  Fotbes,  28  Kan.  174;  Pom.  Rem.  |  483. 
In  this  case,  where  Is  the  communis  of  In- 
terest between  the  i^lntlfGs,  except  as  to  the 
few  articles  of  household  goods  they  owned 
Jointly?  Mrs.  Belford  wants  damaf^es  for  her 
goods  destroyed,  Mr.  Belford  for  his,  and 
tiiey  both  want  damages  for  thdr  Joint  prop- 
erty destroyed,  by  fire.  True,  It  Is  by  tbe 
same  fire,  but  what  Interest  lias  Mrs.  B.  In 
tile  recovery  of  Mr.  B.,  or  e  conversa  If  the 
company  were  liable  for  the  individual  and 
Joint  proiierty  destroyed  under  the  terms  of 
the  policy,  they  could  bring  separate  actions; 
and  the  Judgment  In  one  case  would  not  af- 


fect the  other,  as  they  are  all  valued  sep- 
arately. There  Is  no  community  of  Interest 
In  all  the  matters  involved  In  tbe  suit.  No 
right  common  to  aU  Is  claimed,  and  c«talnly 
none  i»roven.  E^'etj'thlng  Is  seiiarat^  save 
only  that  the  right  to  sue  Is  founded  upon  a 
contract  which  happens  to  be  on  one  and  the 
same  sheet  of  paper.  Two  or  more  persons 
having  separate  causes  of  action  against  the 
same  defendant,  ttumc^  arising  out  of  the 
same  transaction,  cannot  unite.  Nor  can  sev- 
eral plaintiffs  In  one  complaint  demand  several 
distinct  matters  of  relief,  nor  can  they  enforce 
Joint  and  separate  demands  a^Inst  tbe  same 
defendants.  Tate  v.  Railroad  Co.,  10  Ind.  174; 
Dureln  v.  Pontlous,  34  Kan.  353,  8  Pnc  42S. 
We  have  failed  to  find  any  warrant  In  the 
adjudged  cases  for  a  Joinder  of  plalntifte  un- 
der such  ctrcimistances.  We  therefore  think 
the  demurrer  should  have  been  sustained. 

The  next  objection  urged  Is  that  at  the 
trial  of  this  cause  there  was  no  legal  evidence 
adduced  showing  that  the  proof  of  losi,  in  sub- 
stantial compliance  with  the  terms  of  the  pol- 
icy, had  been  submitted  to  the  company  prior 
to  the  commencement  of  this  action.  In  order 
to  recover  In  this  action  It  was  necessary 
for  the  plaintiff  to  show  two  things:  First, 
that  the  proofs  of  loss  were  mode  In  substan- 
tial compliance  with  tbe  terms  of  the  policy; 
second,  or  show  a  waiver  of  these  (xmdltions. 
In  this  action  there  was  no  waivw  pleaded, 
nor  in  any  manner  claimed.  Tbe  allegation 
as  to  proote  of  loss  having  been  made  is 
equivalent  to  an  allegation  tbat  th^  were 
made  In  compliance  with  the  terms  itf  the  pol- 
icy. But  this  Is  not  sufficient.  It  must  be 
averred  and  proven  that  the  proofs  of  loss 
were  furnished  within  the  time  required  by 
the  terms  of  the  policy,  or  that  tbe  conditions 
requiring  said  proofs  had  been  waived  br  the 
company.  And  If,  at  the  trial,  thne  Is  a  total 
tellure  to  iffove  either  that  the  inoofs  were 
made  or  waived,  It  la  the  duty  of  tbe  trial 
court  to  sustain  a  demurrer  to  the  evidence, 
and  dismiss  tiie  case.  Insurance  Co.  r.  Boss, 
48  Kan.  228^  29  Pac.  4QD.  And.  as  was  said 
by  tbe  court  In  tbat  case,  "It  seems  Idle  to 
dte  authorities  upon  this  {ooposltlon."  We 
think  the  point  well  taken.  It  is  true,  some 
evidence  was  offered  and  admitted  over  the 
objecticm  of  the  defendant  as  to  a  paper  being 
made  out  and  mailed  to  the  company.  Tbej 
did  not  offer  ai^  copy,  nor  attempt  to  show 
that  they  bad  the  original  or  a  certified  copy, 
and  tbat  It  bad  been  lost  or  destroyed,  and 
that  they  bad  made  any  search  for  It.  There 
was  some  testimony  as  to  a  search  being 
made,  but  that  was  in  reference  to  a  "return 
registry  card."  In  fact  there  was  no  excuse 
offered  for  the  nouproduetion  of  the  original, 
but  It  was  clearly  shown  that,  whatever  tbe 
paper  was  that  was  made  out  and  sent  to  the 
compeny,  it  was  in  the  company's  possession. 
Before  secondary  evidence  of  a  writing  can  be 
receireil.  a  party  must,  in  general,  show  the 
loss  or  destruction  of  tlie  original,  or  that  he 
has  used  reasonaUe  efforts,  and  the  means 
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which  were  accessIWe  to  him,  to  find  the  writ- 
ing, or  to  procure  Its  production;  and  if  It  ap- 
pears to  he  In  the  hands  of  the  adverse  party, 
notice  to  produce  the  original  was  necessary 
In  order  to  lay  a  foundation  for  the  Introduc- 
tion of  secondary  evidence.  1  Greenl.  Evi. 
H  553-5G0;  Roberts  v.  Dixon,  50  Kan.  430, 
31  Pac.  1083.  Section  368  of  the  Code  provides 
for  such  notice,  but  no  such  steps  were  taken. 
Nor  was  there  any  such  preliminary  proof  as 
warranted  the  Introduction  of  oral  evidence 
as  to  the  proofs  of  loss.  But,  aside  from  this, 
admitttng  that  all  the  testimony  Introduced 
upon  the  point  was  legal.  It  did  not  prove  that 
the  terms  of  the  policy  had  been  complied 
with.  What  was  this  paper  claimed  to  have 
been  made  out  and  forwarded?  The  testimony 
of  W.  T.  and  Martha  S.  Belford  is  that  "It 
was  a  copy  of  the  book  In  which  has  been 
entered  a  list  of  the  household  goods  destroyed 
and  damaged,  and  that  they  swore  to  It;  and 
this  we  sent  to  the  company  by  registered 
mall";  and  this  Is  all  the  testimony  offered 
as  to  the  proofs  of  loss.  The  requirements  of 
the  i>olIcy  as  to  the  certificate  of  a  magistrate 
were  never  complied  with.  If  any  such  was 
made,  the  record  is  silent  as  to  who  made  It, 
or  when  It  waa  made,  and  we  are  comiielled 
to  hold  that  there  was  not  only  no  legal  evi- 
dence of  any  proofs  of  loss  In  substantial  com- 
pliance with  the  terms  of  the  policy  made  and 
submitted  to  the  company  before  commence- 
ment of  the  action,  but  that  there  is  a  total 
&ilm«  of  proof  upon  this  point,  and  that  the 
oomi:  should  have  sustained  the  demurrer  to 
the  evidence.  The  plaintiffs'  case  dopended 
upon  the  proofs  of  loss  being  made,  and  unless 
they  ■were  made  no  right  of  action  had  ac- 
crued to  them.  The  Judgment  In  this  case 
will  therefore  be  revci-sed,  and  cause  remand- 
ed for  further  proceedings. 

CLARK,  J.,  concurs.  CARVER,  X,  did  not 
sit,  having  been  of  counsel  in  the  case. 
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BRADLEY,  WHEELBR  &  00.  et  al.  T. 
HAKWl  et  al.  ^ 

(Conrt  of  Appeals  .if  Kansas.  Xarthern  Depart- 
ment. W.  D.    Nov.  19,  1895.) 

JcBisDiCTioN  or  DtFENn^xT— Efpbot  or  Prb- 

TIOL'5  RtiPI'LATION. 

1.  .Tnristliction  over  the  person  of  the  de- 
fendant mnat  and  cnn  only  be  acquired  either  by 
the  issuance  of  and  service  of  process  In  one 
of  tin;  \\iiyn  pointed  out  by  the  statute,  or  by  a 
voluntary  appfarnnt'e  in  court. 

'2.  An  ni)i)0!irancG  is  a  proceeding  in  conrt, 
and  must  be  entered  of  record,  and,  where  en- 
tered in  a  cause,  it  must  conatitute  a  part  of 
the  record  of  the  procecdiugs  in  It. 

3.  An  acrrement  signed  by  defendants,  16 
days  prior  to  the  filing  of  the  petition,  as  fol- 
,-lows:  "'We  hereby  consent  that  this  case  may 
be  tried  in  Norlou  county  dibtrict  court,  and  ac- 
cordingly enter  our  apiiearance  in  this  case  in 
said  Norton  county  district  court,  and  waive  the 
issuance  of  aummons," — and  which  is  filed  with 
the  uetition  in  the  action,  is  a  mere  agreement 
entered  into  by  them,  which  caanot  dispense 


with  the  iananoe  and  ■errice  of  prooeaB,  and 
Is  not  such  a  voluntary  appearance  aa  Is  contem- 
phted  by  the  statute. 
(Byllabua  1^  the  Court) 

Errw  frwn  district  court,  Korton  conn^; 
G.  Webb  Bertram.  Judge. 

Action  b7  H.  J.  Harwl  and  B.  S.  Lank 
against  Bradley,  Wheeler  Se  Co.,  a  corpora- 
tion, H.  A.  Coffin.  Jr..  and  W.  B.  Hill. 
PlalDtiffiB  had  Judgment,  and  defendants 
bring  error.  Reversed. 

W.  a  Ham  and  L.  H.  Wilder,  for  plaintiffs 
la  error.   H.  J,  Harwlj  tor  defendants  In  w- 

TOT. 

GILKESON,  P.  J.  This  was  an  action 
brought  In  the  district  court  of  Norton  county, 
Ejin.,  by  Uarwi  lud  Lank,  as  plaintiffs, 
against  Bradley,  Wheeler  &  Co.  and  U.  A. 
Coffin,  Jr.,  and  W.  B.  Hill,  as  defendants,  for 
the  recovery  of  damages  upon  certain  bonds 
given  in  an  attachment  action  by  Bradley, 
Wheeler  &  Co.,  as  principal,  and  Coffin  and 
HUI,  as  sureties.  Defendants  made  special 
appearance  (by  motion),  contesting  the  Juris- 
diction of  the  court,  which  was  overruled, 
trial  had,  and  judgment  rendered  in  favor  of 
plaintiffs.  Defendants  bring  case  here  for 
review. 

The  jadnclpal  ground  upon  which  the  re- 
view Is  asked  for  is  that  the  court  below  pos- 
sessed  no  power  to  render  the  Judgment  It 
did,  or  any  Judgment  in  this  action,  as  it 
never  acquired  any  Jurisdiction  of  the  persons 
of  the  defendants.  The  record  discloses  that 
"on  the  Gth  day  of  April,  1891,  when  the 
plaintiffs  filed  their  petition  In  said  action, 
[that  at  this  time]  the  defendants  Coffin  and 
Hill  were  and  continued  to  be  nonresidents 
of  Norton  county,  and  residents  of  the  county 
of  Graham;  tliat  Bradley,  Wheeler  &  Ca 
was  a  corporation  resident  of  the  state  of 
Missouri;  that  no  aummons  was  ever  Issued 
or  service  attempted  by  publication,  and  the 
only  attempt  to  notify  the  defendants  was 
by  a  certain  Instrument  In  writing,  made 
some  sixteen  (10)  days  prior  to  the  filing  of 
the  petition  (which  the  plaintiffs  claimed  was 
a  waiver  of  process  and  an  appearance  to 
the  action),  viz.: 

"  'ilill  City,  Graham  County,  Kans.  3-21- 
01.  In  the  case  of  Harwl  and  Lank  vs. 
Bmdley.  Wheeler  &  Co.,  and  H.  A.  Coffin, 
Jr.,  and  W,  B.  Hill,  in  the  Norton  county  dis- 
trict court.  We,  H.  A.  Coffin,  Junior,  and  W. 
B.  Hill,  in  view  of  the  fact  that  the  Judge  ot 
the  district  qowrt  of  Graham  county,  Kansas, 
Is  disqualiSed  to  sit  in  said  cause,  having 
been  of  counsel  before,  and  that  all  at  the  at- 
torneys in  said  county  bavlng  been  Interested 
in  said  cause,  or  the  transaction  out  of  which 
the  cause  of  action  arose,  and  as  of  necessity 
this  case  would  be  transferred  to  an  adja- 
cent county  or  to  another  Judicial  district, 
therefore.  In  order  to  avoid  expense,  we 
hereby  consent  that  this  cause  shall  be  tried 
In  the  Norton  county  district  court,  and  ac- 
cordingly enter  our  appeoi'ance  in  this  causa 


1  Rehearing  denied. 


Digitized  by 


Google 


412 


PACIFIC  REPOETBB,  Vol.  42. 


(Kan. 


in  said  Norton  connty  district  coort,  and 
waive  the  Issoance  of  summons,  reserving  the 
right  to  answer  on  or  before  Maj  1st,  1891, 
without  prejudice  to  a  trial  at  tbe  May  term 
of  said  court;  and  It  is  accordingly  stipulat- 
ed that  Bald  plalntlfTs,  Harwl  &  Lank,  shall 
file  their  reply  on  or  before  the  10th  day  of 
May,  1891.  H.  O.  Coffin,  Jr. 

*•  "W.  R.  HilL 

**  *Harwl  &  Laolc.  Plaintiffs.'  " 

It  becomes  necessary  to  inquire  whether 
the  defendants  were  In  court  at  the  time 
Judgment  was  rendered  against  them.  The 
real  qneatiw  Is,  did  tbts  agreement  entered 
into  amount  to  an  appearance  in  the  action  ? 
If  It  did  not,  there  was  no  l^al  notice  of 
the  action.  If  such  an  agreement  did  not 
confer  jurisdiction  over  the  prawns  of  the  de- 
fendants, then  the  court  acquired  and  pos- 
sessed no  jurisdiction.  Our  Code  provides 
for  the  iDstttutlon  of  sntts  in  the  district 
eourta  of  this  state,  and  the  cotmtles  In 
which  the  same  shall  be  brought,  viz.:  Sec- 
tion 53  applies  to  foreign  corporations,  and 
the  counties  In  which  they  may  be  sued. 
Section  55:  Bvery  other  action  must  be 
brought  In  the  county  In  which  tbe  defend- 
ant or  some  one  of  tbe  defendants  resides  or 
may  be  summoned.  Section  57:  A  civil  ac- 
tion may  be  commenced  In  a  court  of  record 
by  filing  in  the  office  of  tbe  cleik  of  the  prop- 
er court  a  petition,  and  causing  a  summons  to 
be  issued  thereon.  Section  59:  That  sum- 
mons Shalt  be  Issued  by  tbe  clerk  under  the 
seal  of  the  court,  directed  to  the  sheriff  of  the 
connty,  and  command  blm  to  notify  the  de- 
fendant of  the  action  commenced,  the  par- 
ties thereto,  and  the  court  where  pending. 
Section  64:  The  service  shall  be  by  deliver- 
ing a  copy  of  the  summons  to  tbe  defendant 
personally,  or  by  leaving  one  at  his  usual 
place  of  residence,  at  any  time  before  the  re- 
turn day.  Section  67:  An  acknowledgment 
on  the  beck  of  tbe  summons,  or  tbe  rolnntary 
appearance  of  a  defendant,  Is  equivalent  to 
service. 

We  believe  It  has  been  nnlTersally  held 
that  the  method  prescribed  by  statute  for 
the  service  of  process  Is  exclusive  of  any 
other  method  of  service.  This  Is  unques- 
tionably the  rule  in  Kansas.  Railway  Co. 
V.  Plllsbury,  20  Kan.  466.  The  filing  of  the 
complaint  and  the  Issuance  of  the  summons 
do  not  confer  jurisdiction  over  tbe  person 
of  the  defendant.  Jurisdiction  over  the  per- 
son of  the  defendant  must  and  can  only  be 
acquired  either  by  the  Issuance  and  service 
of  process  In  one  of  the  methods  pointed 
out  by  the  statute  or  by  voluntary  appear- 
ance. A  court  can  obtain  jurisdiction  of  a 
person  for  the  purpose  of  rendering  Judg- 
ment against  him  only  by  tbe  service  of 
process  uiK>n  him  (actually  or  constructively) 
or  by  a  voluntary  appearance  In  the  case. 
Chambers  v.  Manufacturing  Co.,  16  Kan. 
270.  It  must  be  borne  In  mind  that  this 
agreement  was  made  some  16  days  before 
the  commencement  of  this  action.  An  ap- 


pearance, according  to  the  ancient  practice, 
appears  to  be  a  proceeding  In  term  time,  and 
that  theory,  we  think,  still  exists  In  legal 
contemplation.  It  Is  settled  law  that  a  vol- 
untary appearance  cures  all  defects  In  the 
process,  and  that  there  can  be  no  appear* 
ance  unless  of  record.  There  must  be  some 
formal  entry  or  plea  or  motion  or  official  act  to 
constitute  an  appearance,  and  this  should  be  of 
record  and  tried  by  the  recwd.    Shirley  t.  Ha- 
gar,  3  Blackf.  224;  Cassady  v.  Reld,  4  Blackf. 
178;  Carson  v.  The  Talma,  3  Ind.  194;  Scott  v. 
Hull,  14  Ind.  130;  Robinson  v.  Board.  37  Ind. 
355;  McCormick  v.  Bank,  53  Ind.  466.  And 
In  Railway  Co.  v.  FlUsbury,  supra,  Mr.  Jus- 
tice Brewer  says:  "And  before  It  [the  de- 
fendant] can  be  adjudged  In  default,  and 
subject  to  judgment  upon  default,  tbe  rec- 
ord must  affirmatively  show  that,  in  some 
of  the  ways  named  In  the  statute,  service 
hns  been  made  upon  It."  We  take  it,  th^ 
that  In  this  state  an  appearance  Is  a  pro- 
ceeding In  court,  and  must  be  entered  of 
record;  and,  where  entered  In  a  cause,  it 
must  constitute  a  part  of  the  record  of  the 
proceedings  In  It.  Tested  by  these  rules, 
we  are  unable  to  perceive  bow  It  Is  possible 
for  us  to  hold  that  the  agreement  entered 
Into  by  the  appellants,  constituted  an  ap- 
pearance In  tbe  court  below.    Wo  would 
willingly  so  hold  If  we  felt  authorized,  to 
do  so,  but  we  cannot.  Whatever  tliat  agree- 
ment may  purport  to  be,  or  may  In  good 
faith  have  Intended  to  be,  It  does  not.  In 
our  opinion,  constitute  an  "appearance," 
within  the  meaning  of  the  statute  authoriz- 
ing a  defendant  to  appear  voluntarily  to 
an  action  without  process  being  served  up- 
on him.  53  Ind.,  supra.  It  Is  apparent,  up- 
on first  view,  that  no  such  proceeding  is 
warranted  by  the  common  law,  nor  Is  It 
within  the  statutory  provision  In  force  In 
this  state.  None  of  the  requirements  of  the 
statute  appear  to  have  been  observed  or 
complied  with,  for,  as  we  have  before  re- 
marked, no  writ  was  ever  issued,  and  the 
appearance  made  by  the  defendants  was  to 
contest  tbe  validity  of  this  very  agreement 
by  which  the  court  assumes  Jurisdiction. 
The  proceeding,  therefore,  was  not  author- 
ized by  law,  nor  were  the  plaintiffs  In  er- 
ror under  any  legal  obligation  to  appear, 
because  they  had  not  been  required  so  to 
do  in  any  manner  prescribed  by  law;  and, 
if  they  had  failed  to  appear,  their  failure  could 
not  be  regarded  as  such  a  default  as  author- 
ized the  court  to  give,  or  Justified  it  in  giv- 
ing. Judgment  against  them.  Such  an  agree- 
ment as  the  one  purporting  to  have  been 
signed  by  some  of  the  defendants  In  this 
case  is  nothing  more  than  a  simple  agree- 
ment Clary  v.  Morehouse,  3  Ark.  201.  And 
it  could  not  be  regarded  by  the  court  for 
any  purpose,  nor  could  it  In  any  manner 
subject  tbe  defendants  to  the  same  legal 
consequence  as  if  they  had  failed  to  ap- 
pear  In  the  action  ujion  the  service  of  a 
valid  writ,  because  the  law  does  not  regard 
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sacb  acts  or  agreements  of  the  parties  to 
a  suit,  not  made  In  the  presence  of  the  court 
or  entered  of  record,  as  posseuiog  In  them- 
selves such  absolute  verity  as  tbe  official 
acts  of  tbe  accredited  officer  of  the  court 
whose  duty  It  Is  to  execute  and  return  pro- 
cess, 80  far  as  regards  the  truth  of  tbe 
facts  therein  stated;  and  thereupon,  as  well 
as  upon  the  reasons  of  public  policy,  the 
legal  consequences  of  not  appearing  In  obedi- 
ence to  tbe  mandate  of  a  valid  writ  requir- 
ing an  appearance  legally  executed  by  tbe 
proper  officer  on  the  parties  whose  appear^ 
ance  la  required  are  easentially  different 
from  those  attached  to  a  Uke  fhilnra  to  ap* 
pear  In  pursuance  to  the  terms  of  an  agree- 
ment entered  Into  and  signed,  as  in  this 
caa^  by  the  parties  so  ondertaking  to  ap- 
pear. In  tbe  former  the  legal  consequence 
la  that  Judgment  may  be  given  upon  such 
defitult  against  the  parties  lo  bound  to  ap- 
pear; In  the  latter,  the  failure  to  perform 
an  agreement.  If  valid,  may  subject  tbe  par^ 
ties  so  undertaking  to  a  new  action  upon 
the  agreement  but  tbe  court  U  not  there- 
by warranted  In  proceeding  to  adjudicate 
the  case  or  to  pronounce  any  Judgment  up- 
on the  rights  of  the  defendants,  but  tbe  ad- 
judication must  in  such  case  remain  sus- 
pended until  the  defendants  are  legally 
served  with  some  valid  process  requiring 
their  appearance  In  court  to  answer  to  tbe 
action,  or  they,  by  some  action  done  In  court, 
voluntarily  appear  and  make  themselves 
parties  to  the  proceedings.  3  Ark.  261,  su- 
pra. And  this  doctrine,  we  find,  has  been 
enunciated  by  the  supreme  courts  of  sev- 
eral of  the  states.  Thus,  In  Nelll  v.  Baker, 
28  Tex.  345,  the  following  Instrument  was 
relied  upon  as  a  waiver  of  process  and  ac- 
ceptance of  service:  "I,  J.  N.  Baker,  ad- 
ministrator, having  instituted  suit  on  a  note 
given  by  A.  M.  Xelll,  W.  M.  Ruse,  and  W. 
S.  Ueed  for  $006.00,  dated  March  6th,  1860, 
now,  I,  said  Nelll,  hereby  acknowledge 
service  of  said  suit,  and  waive  all  pro- 
cess, this  8tfa  April,  186a  [Signed]  A  Nelll." 
The  court  held  that  this  could  not  be  taken 
aa  a  waiver  of  process  or  acceptance  of 
service  in  this  suit,  because,  first.  It  clearly 
Imports  that  the  suit  to  which  It  relates 
had  already  been  instituted  at  Its  date, 
whereai  the  suit  had  not  been  Instituted 
until  two  days  afterwards.  And  In  Clary 
V.  Morehouse,  3  Ark.  261,  an  indorsement  in 
writing  upon  a  declaration  signed  by  the 
defendants,  in  which  they  state  that  they 
acknowledge  service  and  waive  the  neces- 
sity of  any  process  in  the  case,  Is  a  mere 
agreement  entered  Into  by  them,  which  can- 
not dispense  with  service  of  process,  and 
will  not  authorize  a  Judgment  by  default. 
The  statutes  of  Arkansas  governing  com- 
mencement of  an  action  and  appearance 
by  parties  are  very  similar  to  those  of  Kan- 
sas. In  McCormIck  v.  Bank,  53  Ind.  466: 
"Jurisdiction  of  the  person  of  the  defend- 
ant in  a  civil  action  can  only  M  acquired 


by  Issuing  of  summons  and  the  service 
thereof  in  one  of  the  modes  provided  hy 
statute,  or  by  his  voluntary  appearance  in 
court  in  person  or  attorn^,  and  submis- 
sion to  the  authority  of  the  court  An  ap- 
pearance la  a  proceeding  in  court,  and  must 
constitute  a  part  of  the  record  of  the  cause 
In  which  It  la  entered."  Indorsed  uppn  the 
baek  of  the  complaint  in  tlda  action,  which 
was  one  of  ordinary  advosacy  cbaimcter. 
filed  in  tenn,  was  the  fcdlowlng,  signed  by 
the  dtitendants  In  vacation:  "We  hereby  en- 
ter an  appearance  to  the  foregoing  action, 
and  waive  the  issuance  and  service  of  pro- 
cess." Held,  that  this  did  not  amount  to  an 
appearance  of  said  defendants.  The 'stat- 
utes of  Indiana  are  identical  with  those  of 
Kansas,  as  set  out  In  this  action.  Tlie  last- 
cited  case  was  twice  before  the  supreme 
court  of  Indiana,  and  was  very  carefully 
and  tally  considered.  From  what  we  have 
already  said,  we  are  constrained  to  bold 
that  there  was  no  appearance  by  the  defend- 
ants in  any  form  recognised  by  law.  The 
court,  therefore,  had  no  Jurisdiction  to  ren- 
der any  Judgment  against  any  of  the  de- 
fendants herein.  But  it  Is  insisted  tliat, 
while  the  agreement  as  herdn  set  out  may 
not  technically  constitute  an  appearance, 
stltl  the  apidlcaut  is  estopped  1^  the  terms 
of  the  agreement  from  setting  up  In  this  ac- 
tion that  It  was  not  an  appearance  Wa 
do  not  concur  In  that  view  of  the  case. 
Whetlier  the  agreement  could  have  been 
made  to  have  any  legal  effect  whatever  aa 
between  the  parties,  or  in  any  other  vray, 
we  need  not  and  do  not  inquire.  We  have 
onJy  to  deal  with  the  agreement  as  a  juris- 
dictional question  affecting  a  public  tribunal, 
and  not  as  it  may  affect  the  private  rights 
of  the  parties  or  any  merely  private  Intor- 
est  It  is  not  a  case,  we  think,  in  which  the 
doctrine  of  estoppel  can  In  any  manner  beap- 
plled  so  as  to  affecta  question  of  jurisdiction 
in  the  court  below.  Wewill  merelyadd  that, 
as  Bradley,  Wheeler  &  Co.  were  not  par- 
ties to  this  agreement,  It  could  not  In  any 
possible  way  affect  them,  even  if  we  had 
held  that  such  an  agreement  constituted  an 
appearance.  The  judgment  will  therefore 
be  reversed,  and  cause  remanded,  with  In- 
structions that  the  motion  of  defendants 
contesting  the  jurisdiction  be  sustained.  All 
the  judges  concurring. 


(S  Kan.  A.  S«) 
UNION  PAC.  RT.  00.  v.  BDDT. 
(Court  of  Appeals  of  Kansaa,  Northern  Depart- 

ment,  W.  D.    Nor.  16,  1885.) 
FiBst  Set  bt  liocouorivss— Coxtribittort  Nbo- 

UBSROB. 

In  an  action  bnni^t  ondsr  paragraph  1321, 

Qtn.  St.  1888,  the  defendant  is  only  released 
from  liabiiitj'  OQ  account  of  tbe  neglifceoce  of 
the  plaintiff  when  ttiere  exists  a  real  proximate 
canMl  conneetioQ  between  the  plaintuTs  n^li- 
sent  act  and  the  Injury  complained  of.  Hence, 
where  Uie  jury  find  specially  that  the  plamtifl 
was  negligent  in  not  taking  any  precaution  to 
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Srotect  IUb  property  from  Incaraioni  hy  prairie 
res.  but  also  find  that  such  negligence  did  not 
contribute  to  the  setting  oat  of  the  fire  which 
caused  the  injury,  or  to  the  damages  which  re- 
sulted tberefrom,  a  jud^ent  in  favor  of  the 
plaintiff  upon  such  special  findinm,  and  a  gen- 
eral rerdlct  in  favor  ot  the  plaintiff,  will  not  be 
disturbed. 
(SrUabua  by  the  Court.) 

Error  from  district  court,  Rnasell  county; 
William  G.  Eftstland.  Judf;^. 

Action  by  JoB^ih  H.  Eddf  against  the 
Union  Paclflc  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  mor.  Af- 
firmed. 

A,  L.  Williams,  N.  H.  T^mls,  and  R.  W. 
Blair,  for  plaintiff  In  error.  Sutton  &  Dal- 
lisou  and  Q.  W.  Holland,  for  defendant  in 
error. 

CLARK,  J.  ThlB  iB  an  action  brought  un- 
der paragraph  1321  of  the  General  Statutes  of 
1889,  In  the  district  court  of  Russell  coun- 
ty, by  Joseph  H.  Eddy  against  the  Union 
Pacific  Railway  Company,  to  recover  dam- 
ages alleged  to  have  been  by  him  sustained 
through  the  negligence  of  the  railway  com- 
pany in  permitting  flre  to  escape  from  one 
of  its  engines,  whereby  certain  personal 
property  belonging  to  the  plaintiff  was 
burned  and  destroyed.  The  railway  com- 
pany answered  by  general  denial,  and  also 
alleged  that  whatever  damages  were  sus- 
tained by  the  plaintiff  were  caused  by  and 
through  his  own  fault  and  negligence.  The 
Jury  returned  a  general  verdict  In  favor  of 
the  plaintiff  below,  assessing  his  damages  at 
$598,  together  with  an  attorney  fee  of  $1G0. 
They  also  made  special  findings  of  fact  In 
answer  to  special  questions  submitted  by 
the  parties  to  the  action.  The  defendant 
moved  to  vacate  aud  sot  aside  the  general 
verdict,  aud  for  a  Judgment  in  its  favor 
upon  the  special  findings  of  fact,  and  also 
for  a  new  trial,  which  motions  were  sever- 
ally oveiTuled  by  the  court,  and  a  judgment 
was  rendered  In  conformity  with  the  gener- 
al verdict  of  the  Jury.  The  railroad  com- 
pany has  brought  the  case  to  this  court  on 
a  certified  transcript  of  the  record  which 
docs  not  contain  any  of  the  erldence  Intro- 
dwed  upon  the  trial,  and  assigns  as  error 
the  action  of  the  court  In  oTernillng  its  mo- 
t!<  11  for  Judgment  on  the  special  findings  of 
the  jury,  overruling  Its  motion  for  a  new 
trial,  and  rendering  Judgment  In  favor  of 
the  plaintiff  Instead  of  the  defendant. 

The  principal  contentlcm  is  that  the  spe- 
cial findings  are  IncouBlstcnt  with  each  other 
as  well  as  with  the  general  verdict.  The  find- 
ings of  fact  which  are  material  In  order  to 
present  the  alleged  errors  are  the  following, 
In  answer  to  special  questions  submlrted  by 
the  plaintiff:  "(1)  Was  the  philntiff  guilty  of 
any  negligence  which  contributed  to  the  set- 
ting out  of  the  flre  or  to  the  damage  of 
the  plaintiff?"  "Xo."  "(2)  Was  the  right 
of  way  of  the  defendant,  at  the  place  where 
the  fire  started,  clear  of  dry  and  dead  grass, 


liable  to  be  Ignited  by  sparks  or  cinders  from 
defendant's  engine?"  "No."  "(3)  Did  the 
flre  which  Injured  the  plaintiff  originate  on 
defendant's  right  of  way?"  "According  to 
the  testimony  in  this  case,  we  believe  it 
did."  "(4)  Did  the  defendant  carelessly  and 
negligently  allow  dead  and  dry  grass  to  ac- 
cumulate on  its  right  of  way,  liable  to  be 
Ignited  by  sparks  and  cinders  from  its  en- 
gine?" "Yes."  "(3)  Had  the  defendant 
kept  its  right  of  way  clear  of  dead  and  dry 
and  combustible  grass  and  weeds,  would  the 
flre  that  destroyed  plaintiff's  property  have 
been  started?"  "No."  "(8)  Was  the  flre 
which  burnt  plaintiff's  property  set  by  a 
locomotive  being  managed  and  operated  by 
the  defendant?"  "Yes."  And  the  following, 
in  answer  to  certain  special  questions  9ul>- 
mltted  by  the  defendant:  "(16)  If  Joseph  H. 
Eddy  bad  surrounded  his  stacks  with  fire- 
guards, or  taken  any  other  precaution  within 
his  power  to  prevent  the  Incursions  of  prai- 
rie fire,  would  such  precautions  have  less- 
ened the  risk  of  incursion  by  prairie  flre?** 
"Yes."  "(17)  Did  the  plaintiff,  Joseph  H. 
Eddy,  on  or  prior  to  the  28th  day  of  July, 
1890,  take  any  steps  or  make  use  of  any 
means  to  protect  his  wheat  stacks  or  other 
property  from  incursions  by  prairie  fires  by 
plowing  or  otherwise?"  "Yes."  "(18)  If 
you  answer  the  preceding  question  In  the  af- 
firmative, state  what  steps  he  took  to  pro- 
tect his  stacks  or  other  property  from  dam- 
age by  prairie  fire."  "He  plowed  a  few 
furrows."  "(19)  Was  not  the  country  sur- 
rounding these  wheat  stacks  of  plaintiff,  and 
between  there  and  the  point  where  the  flre 
originated,  an  open,  level  country,  unol>- 
structed  by  trees,  hedges,  or  rocks?"  "Yes." 
"(20)  Was  plaintiff  negligent  in  not  taking 
any  precautions  to  protect  his  property  from 
incursions  from  prairie  fires?"  "Yes."  There 
is  nothing  In  the  records  indicating  the 
proximity  of  the  property  destroyed  to  de- 
fendant's railroad,  except  the  answer  to  the 
nineteenth  Interrogatory,  and  the  allegation 
In  the  petition  that,  "by  means  of  a  continu- 
ous body  of  dry  grass  and  other  combusti- 
ble material,  the  flre  was  communicated  to 
the  plaintiff's  premises,  without  any  fault 
on  his  part."  The  railroad  company  con- 
tends that  the  special  findings  of  the  Jury 
clearly  Indicate  that,  although  Mr.  Eddy 
plowetl  a  few  furrows  around  his  property, 
yet  that  was  not  a  sufficient  protection,  aud 
that  he  was  negligent  in  not  taking  a  prop- 
er precaution  to  protect  his  property  from 
prairie  fires,  and  that  the  court  should  have 
sustained  the  defendant's  motion  for  Judg- 
ment on  the  special  findings  of  the  Jury,  or 
should  have  sustained  defendant's  motion  for 
a  new  trial  because  of  the  alleged  inconsist- 
ency between  the  answers  to  the  first  and 
twentieth  interrogatories.  %Ve  cannot,  how- 
ever, agree  with  counsd  In  this  contention. 
True,  that  the  Jury  found  that  the  plaintiff 
was  uogllgeut  in  not  taking  any  precautions 
to  protect  his  proi>erty  firom  Incursions  from 
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prairie  flres;  Irat  they  also  found  that  this 
oeg'IigeQce  of  the  plaintiff  did  not  contribute 
to  either  the  Betting  out  of  the  fire  or  to  the 
damages  which  the  plaintiff  sustained  by 
reason  of  the  n^Ugence  of  the  defendnnt 
The  defendant  Is  ouly  released  from  liabil- 
ity when  the  negligence  of  the  plaintiff  con- 
tributes to  produce  the  loss  as  a  proximate 
cause,  and  not  aa  a  remote  cause  or  condi- 
tion. It  has  been  well  said  that:  "In  order 
to  avail  the  defendant  anything,  there  must 
be  not  only  negligence  on  the  part  of  the 
plaintiff,  but  contributory  negligence,  and 
real  proximate  causal  connection  between 
the  plaintiff's  negligent  act  and  the  injury, 
or  It  Is  no  defense  to  the  action."  In  other 
words,  the  remote  negligence  of  the  plain- 
tiff will  not  protect  the  defendant  who,  by 
proximate  negligence,  has  done  him  an  In- 
jury. Beach,  Contrlb.  Neg.  88  10, 11;  Wbart. 
Contrlb.  Veg.  !S  323-333;  Savage  v.  Insur- 
ance Co..  36  N.  T.  665;  Norrls  v.  Litchfield, 
35  N.  H.  271;  Railway  Co.  v.  Fire  Ass'n, 
55  Ark.  178,  18  S.  W.  43;  Railway  Co.  v. 
Houts,  12  Kan.  328.  In  Railway  Co.  v. 
Tubbs,  47  Kan.  630,  our  supreme  court  held 
that  in  an  action  under  paragraph  1321,  Gen. 
St.  1889,  the  plaintiff  is  not  chargeable  with 
contributory  negligence  for  a  mere  failure 
to  take  precaution  against  the  negligence  of 
the  defendant,  and  the  court,  speaking 
through  Green,  C,  said:  "A  mere  finding  of 
the  jury  that  the  plaintiff  did  nothing  to  pro- 
tect hfs  land  would  not  make  him  guilty  of 
contributory  negligence."  In  Kellogg  T. 
Railway  Co..  26  Wis.  223.  it  Is  said  that: 
**Negligence  of  the  plaintiff  In  such  cases 
which  precludes  a  recovery  Is  where,  in  the 
presence  of  a  seen  danger  (as  where  the 
fire  has  been  set),  he  omits  to  do  what 
prudence  requires  to  be  done  under  the  cir- 
cumstances for  the  protection  of  his  pr<^ 
erty,  or  does  some  act  inctmsistent  with  Its 
preservation.  Where  the  danger  Is  not  seen, 
but  anticipated  merely,  or  dependent  on  fu- 
ture events  (such  as  the  future  continuance 
of  defendant's  negligence),  plaintiff  is  not 
bound  to  guard  against  it  by  refraining  from 
his  usual  course  (being  otherwise  a  {undent 
one)  in  the  management  of  his  property  and 
business."  See,  also.  Railroad  Co.  v.  Hen- 
driekson,  80  Pa.  St.  182;  Railway  Co.  T. 
Hotham,  22  Kan.  41 ;  Railroad  Co.  v.  Chase, 
11  Kan.  47.  We  are  of  the  opinion  that  the 
plaintiff  In  error  has  no  cause  of  complaint 
as  to  the  rulings  of  the  court  which  are  as- 
signed as  errors,  and  the  judgment  of  the 
district  court  will  be  affirmed. 


(1  Ksn.  A.  «M) 

JORDAN  T.  JOHNSON. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Nov.  9,  1895.) 

RbFUTIK— DsUAND  —  EviDENCK— ISSTRCCTIOKB  — 

Special  Vkrdict— Estoppel. 
1.  The  gist  of  the  action  of  replevin  being 
the  wrongful  detention,  if  a  person  rightfully 


comes  into  the  poflsession  of  personal  property  of 
which  he  is  not  the  owner  his  possession  In  not 
wrongful  nntil  a  demand  is  made  upon  him  for  a 
return  of  it;  but  if  a  person  comes  into  the  pos- 
seaaioQ  of  the  personal  property  of  aootbpr  by 
his  own  wrong,  and  without  ^e  consent  of  and 
against  the  wish  of  the  owner,  he  is  wrongfully 
in  DOHMession  of  the  property,  and  no  demand  is 
necessary. 

2.  In  an  action  in  replevin,  where  the  point 
in  Issne  is  the  owoersbip  of  wheat,  it  is  error  to 
permit  the  introduction  of  testimony  as  to  the 
means  by  which  the  jdalntiff  procured  the  judg- 
ment UDon  which  the  sheriff's  deed  wus  based 
under  which  he  holds  title  to  the  land  upon  which 
thp  whent  was  raised.  The  title  to  the  land  is 
not  in  dispute.  The  action  of  replevin  is  to  de* 
termine  only  the  right  of  poasession  of  personal 
property, 

3.  Instructions  to  the  jury  that  they  would 
be  justified  la  finding  against  the  plaintiff  upon 
such  testiiDoiiy  is  clearly  erroneous  and  prejudt 

cial. 

4.  Either  party  has  a  light  to  prepare  and 
ask  the  court  to  submit  guMtions  in  writing  to 

the  jury,  and.  if  they  are  material,  and  relate  to 
some  of  the  facta  which  the  jury  must  determine 
in  arrivinc  at  their  verdict,  the  court  must  submit 
them  to  the  jury,  and  insist  upon  clear  and  UDr 
evasive  answers  thereto. 

5.  By  executing  a  redelivery  bond  in  a  re- 
plevin action,  and  procuring  a  return  of  the  prop- 
erty thereunder,  the  defendant  is  estopped  from 
denying  his  possession  of  the  property  at  the  com- 
mencement of  the  action. 

(Syllahus  by  the  Court) 

EiTor  from  district  court,  Cowley  county; 
M.  O.  Troup,  Judge. 

Action  of  replevin  by  James  Jordan  agalDBt 
Sampson  Johnson.  Defendant  liad  Judg- 
ment, and  plalntift  brings  error.  Beversed.: 

Eaton,  Pollock  &  Love  and  S.  D.  Pryor,  for 
plaintiff  In  error.  McDermott  &  Johnson,' 
for  defendant  In  error. 

DENNISON,  J.  This  Is  an  action  In  re- 
plevin, brought  In  the  district  court  of  Cow- 
ley county,  Kan.,  by  James  Jordan,  as  plain- 
tiff, against  Sampson  Johnson,  defendant, 
to  recover  the  possession  of  about  270  bush-' 
els  of  wheat,  which  was  the  landlord's  share 
of  the  wheat  grown  upon  certain  land  In 
said  county.  Said  Jordan  claimed,  by  vir- 
tue of  a  sheriff's  deed  executed  and  delivered 
to  him  by  'the  sheriff  of  said  Cowley  county 
on  September  26,  1889,  to  be  the  owner  of  the 
land  upon  which  the  wheat  was  grown,  and 
therefore  entitled  to  the  landlord's  share  of 
the  wheat.  Sampson  Johnson  claimed  to  be 
the  owner  of  the  wheat  by  virtue  of  the  fact 
that  he  was  the  former  owner  of  the  land, 
and  that  on  or  about  July  1,  1889,  he  rented 
sold  land  to  the  tenant  who  raised  the  wheat, 
and  that  Jordan  had  agreed  with  him  that, 
if  he  would  let  the  home  place  sell,  he  should 
have  as  long  time  as  he  wanted  to  redeem 
the  place,  and  stay  there^  The  evidence  is 
undisputed  that  Samiwon  Johnson  was  the 
owner  of  the  land  imtll  he  lost  it  by  the 
foreclosure  proceedings,  and  that  he  resided 
on  the  premises  until  the  4th  day  of  March, 
1890,  when  he  removed  to  another  place,  six 
or  seven  miles  distant.  It  is  also  undisputed 
that  he  leased  the  land  to  the  tenant  about 
the  1st  day  of  July,  1889;  also  that  Jordan 
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became  the  owd^  of  the  land  hy  sherlfTB 
deed  on  S^tember  26,  1888;  also  that  the 
tenant  sowed  the  wheat  about  November, 
18S9,  and  after  the  execution  and  dellveiy  of 
the  aald  sherifTe  deed.  Judgment  was  ren- 
dered for  the  defendant  In  the  court  bdow, 
and  the  plaintiff,  James  Jordan,  brings  the 
cam  here  for  review,  and  alleges  seven  as- 
signments of  error.  An  examination  of  the 
record  in  this  case  discloses  an  abundance  of 
prejudicial  error  upon  which  this  case  must 
be  reversed,  and  a  new  trial  must  be  had, 
and  in  deciding  this  case  only  those  points 
wUl  be  considered  which  will  probably  arise 
in  said  new  triaL 

The  plaintiff  In  error  claims  that  the  trial 
court  erred  in  holding  that  any  demand  was 
necessary  before  the  bringing  of  this  action 
under  the  facts  aa  shown  by  this  record. 
There  Is  a  conflict  of  testimony  in  this  case 
as  to  when  the  action  was  brought.  The 
sheriff's  return  of  the  summons  served  in 
this  case  shows  that  the  summons  was  re- 
ceived by  hhn  at  9  o'clock  a.  m.  on  July  11, 
1880.  It  was  claimed  by  the  plaintiff  that 
this  indorsement  was  erroneous,  and  that  it 
should  have  been  9  o'clock  p.  m.;  and  after 
the  trial  was  had  in  this  case  he  made  a  mo- 
tion that  the  sheriff  be  allowed  to  correct  his 
return  to  correspond  with  the  facts.  This 
motion  was  overruled  by  the  court,  and  we 
think  wrongfully  so.  The  return  should  cer* 
talnly  speak  the  truth,  and  If  the  sheriff  was 
satisfied  that  he  did  not  do  so  he  should  have 
been  permitted  to  correct  his  return  so  that 
it  would  speak  the  truth.  The  evidence  fur- 
ther shows  that  while  this  wheat  was  in 
shock,  and  also  after  a  portion  thereof  was 
thrcslied,  Sampson  Johnson  claimed  this 
wheat  as  his  own,  and  denied  Jordan's  own* 
ershlp  or  right  of  possession  to  any  of  it, 
and  said  that  It  was  his,  and  that  he  would 
take  It,  unless  stopped  by  an  officer,  and  that 
he  began  hauling  the  wheat  away  about  3 
o'clock  in  the  afternoon  of  July  11,  1800,  and 
at  the  time  the  summons  was  served  upon 
hliu  be  had  hauled  away  00'^  bushels  of  said 
wheat  All  the  erldence  in  this  case— oven 
that  of  the  defendant  hims^f— is  to  the  effect 
tliat  he  claimed  that  he  owned  the  wheat, 
and  if  he  believed  he  owned  the  wheat  it  1h 
clear  that,  if  a  demand  had  been  made  upon 
lilm  for  it,  be  would  have  refused  to  give  It 
up.  "AVhere  a  defendant  in  a  replevin  action 
places  his  defense  upon  title  In  himself,  and 
the  right  of  possession  incident  thereto,  and 
does  not  rely  on  want  of  demand  by  the 
owner,  and  it  appears  that  the  demand  would 
liave  been  vain  and  unavailing  if  made,  no 
proof  of  demand  and  refusal  Is  required." 
Itai»er  v.  Ilarrlaon.  37  Kan.  243,  ir>  Pac  219. 
VTe  fail  to  see  upon  what  principle  of  law  a 
demand  would  l)e  ne<-csHary  in  this  ease. 
The  gist  of  the  action  in  replevin  Is  the 
wrongful  detention.  If  the  wheat  belonged 
to  Jordan,  was  raised  upon  his  land,  of  which 
Johnson  watt  not  in  possession,  and  Johnson 
came  and  unlawfully'  and  arbitrarily  took  the 


wheat,  he  certainly  was  In  the  wrongful  pos- 
session of  it  If,  on  the  contrary,  Johnson 
was  the  owner  of  the  wheat,  he  was  entitled 
to  the  possession  of  it,  and  be  could  defeat 
this  action  because  he  was  the  owner  of  It, 
and  would  not  have  to  rely  upon  the  fallnr? 
of  Jordan  to  make  a  demand  upon  him  for 
It  Tlie  gist  of  the  action  of  replevin  being 
the  wrongful  detention,  we  apprehend  that, 
if  a  person  rightfully  comes  Into  possession 
of  personal  property  of  which  he  is  not  the 
owner,  his  possession  la  not  wrongful  ontll 
a  demand  is  made  tQion  him  for  a  return  of 
it;  but  that,  if  a  person  comes  Into  the  pos- 
session of  the  personal  property  of  another 
by  his  own  wrong,  and  without  the  consent 
of  and  against  the  wish  of  the  owner,  he  Is 
wrongfully  in  possession  of  the  proper^,  and 
no  demand  Is  necessary.  In  this  case  the 
court  gave  the  following  Instruction:  "A  de- 
mand is  prerequisite  to  an  action  of  replevln. 
Tliis  demand  must  be  made  before  the  com- 
mencement of  the  action,  and  no  mere  state- 
ment of  tlie  def^dant  that  he  Intended  to 
take  possession  of  the  property,  made  after 
the  commencement  of  tbe  action,  will  excuse 
the  plaintiff  from  making  the  demand."  This 
Instruction  was  erroneous,  and  prejudldal  to 
the  rights  of  the  plaintiff. 

During  the  trial  of  this  case  the  court,  ava 
the  objection  of  the  plaintiff,  permitted  tbe  de- 
fendant to  testify  to  transactions  and  conrer- 
satloos  bad  between  this  plaintiff  and  defend- 
ant about  the  matters  that  led  iq)  to  the  pro- 
curing of  the  sheriff's  deed  by  which  this 
plaintiff  held  title  to  the  land.  The  defendant 
was  i>ermitted  to  testify  that  there  was  about 
$0,500  in  mortgages  against  the  farm;  that  a 
portion  of  them  had  been  renewed  by  other 
mortgages;  and  that  Jordan  bad  kept  both 
the  original  mortgages  and  tbe  renewal  mort- 
gages, and  foreclosed  all  of  them;  and  that 
he  only  owed,  all  told,  between  fi,000  and  $4,< 
400;  and  that  Jordan  had  deceived  him,  and 
had  Judgments  rendered  against  blm  tor  tbe 
$9,500;  and  that  he  bad  bougbt  the  place  in  toe 
$100,  and  still  held  a  judgment  over  him  for 
about  $0,500;  that  Jordan  had  agreed  to  buy 
In  the  land,  and  deed  it  back  to  him;  that  he 
would  let  him  have  as  long  time  as  he  wanted 
to  redeem  the  place  In,  and  stay  thM'e.  He 
[  was  also  permitted  to  testify  that  Jordan  had 
robbed  him  of  everything  he  had  got;  ckne  it 
by  deceiving  him;  told  him  there  was  only 
one  place  to  be  sold;  and  much  other  testW 
mony  along  the  same  line.  Upon  an  examina- 
tion of  the  record,  it  would  be  clear  to  a  novloe 
that  this  testimony  was  highly  prejudicial  to 
the  plaintiff,  and  that  it  greatly  influenced  the 
Jury,  and  In  fact  Influenced  the  Judge  himself. 
Tbe  question  to  have  been  decldeil  In  this  case 
was  who  owned  the  wheat,  and  not  who  own- 
ed the  laud.  Tlie  title  to  the  land  was  not  in 
question.  The  evidence  admitted  might  have 
been  proper  under  a  motion  to  resist  confirma- 
tion of  a  sale,  or  uix>n  a  su  tu  set  aside  the 
deeil,  but  certainly  not  In  deciding  the  title  to 
this  wheat  Along  this  same  line  the  court 
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gave  the  Jary  the  followliig  butractlon  so  the 
law  for  them  to  follow  In  arriving  at  ttielr  ret- 
dict  hi  tUa  case:  *Thv  plaintiff  clainu  that  he 
Is  the  lawtnl  owner  of  this  wheat  at  the  time 
of  the  comaienoenient  of  tUa  actl<Hi,  becaoae 
that,  prior  to  the  Bowing  of  this  wheat,  and 
prior  to  ItB  harvesting,  that  he  became  the 
owna  of  the  land  upoa  which  It  grew  bjr  vir- 
tue ctf  a  certain  sberUTs  deed,  based  upon  pro* 
ceedli«a  had  In  this  court.  If  you  should  be 
satlsfled  by  a  jveponderance  ot  the  evidence 
that  the  plaintiff  did  in  a  lawful  way.  and  with- 
out  any  unlawful,  wrong,  or  deceitful  ivactloe 
on  his  part,  in  good  faith  buy  this  hmd  at 
tbe  time  when  the  proof  Shows  he  did  buy  it, 
and  be  afterwards  obtained  this  sheriff's  deed, 
then  he  would  be  the  lawful  owner  of  this 
wheat  The  defendant  claims  that,  notwith- 
standing tlie  fact  that  this  plaintiff  did  buy 
this  land  In  these  proceedings,  still  that  be  Is 
not  the  lawful  owner  of  this  wheat,  because— 
First,  tiiat  the  plaintiff  wnwgfully  and  unlaw- 
fully and  dec^fully  misled  talm  In  these  px^ 
ct-edings,  and  that  by  reason  of  the  wrong  and 
deceit  uiwn  falm  he  otnaiued  that  cdieriff 's  deed 
at  an  earlier  time  than  he  otherwise  would 
have  done,  and  therefwe  he  oughtn't  to  be 
lieard  to  say  now  that  he  Is  tlie  lawful  owner 
of  tlie  wheat;  and,  second,  the  defendant 
claims  tbat  at  the  time  and  during  the  progress 
nf  th»e  proceedings,  that  this  plaintiff  made 
an  agreoaent  with  him  tbat  If  he  would  per^ 
mit  certain  things  to  be  done  In  tbat  suit  with- 
out defense,  that  he  would  pomit  the  defend- 
ant to  hold  posBesslon  of  these  premtaes  as 
long  as  he  wanted,  upon  certain  condltkms, 
and  that  by  reason  of  that  agreement  he  be- 
came the  tenant  of  Jordan,  and  that  he  to 
therefore  entitled  to  this  wheat  crop.  If  you 
are  sattofied  by  a  preponderance  of  tiie  evi- 
dence that  Jordan  did  practice  any  deceit  or 
deception  or  fraud  of  any  kind  in  and  about 
that  matter,  tbeu  lie  ought  not  to  have  the 
fmlts  of  that  litigation  at  all.  Whenever  a 
man  wrungfully  Invokes  die  process  of  this 
court,  and  obtains  any  Judgment  or  other  thhig 
liy  any  deceit  or  fraud,  he,  as  a  pnntohm«it  tot 
that  deceit  and  fraud,  ought  not  to  be  heard  to 
say  tbat  he  bas  afterwards  profited  a  pro- 
cess of  this  nature.  In  ttfbex  words,  If  the  law 
llnds  a  man  doUw  a  wrong,  deceitful,  fraudu- 
loit.  or  dirty  tblng,  the  law  Icam  him  whei-e 
he  Is,  and  won't  aid  him  In  any  misfortune  he 
gets  Into  under  that  schone.  In  this  caxe.  If 
you  believe  he  practiced  fraud  and  deceptUm 
upon  Jcdmaon,  yon  mndd  be  JusUfled  In  re- 
tuming  a  verdict  against  him  in  this  case  tor 
tbat  reason  akme.  80^  also,  if  you  believe 
from  a  preponderance  of  tbe  evldnoce  tliat 
Jordan  agreed,  in  condderatiou  nf  the  fact 
tbat  Johnson  wouldn't  make  a  defense  In  that 
nilt.  and  permitted  him  to  cairy  ou  these  {iro- 
ceeillngs  to  his  own  advantage,— agreed  to 
Iiermlt  Johnson  to  remain  In  possession  of 
that  plare,-~tfaen  he  would  be  entitled  to  the 
posoeiwlon  of  this  wheat  crop.  His  agreement 
to  refrain  from  a  deffeiise  In  that  suit  would 
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be  sufflctent  consideration  to  uphold  the  prom- 
ise on  t>»e  part  of  Jordan  that  be  would  per- 
mit him  to  i-emaln  in  posseaalon  ol  these  prem- 
ises there,  and  harvest  this  crop."  We  tUnk 
no  comment  on  these  Instructions  is  neces- 
sary, for  the  reasons  above  stated,  and  for 
the  further  reasm  that  tbe  uncontzadlcted  evi- 
dence in  thla  case  Is  that  Johnson  moved  off 
from  this  land  on  the  4th  day  of  March,  1880, 
and  that  Jordan  tried  to  get  htan  to  stay  on 
the  land,  and  work  the  land  as  his  tenant,  and 
he  refused  to  do  so. 

The  conrt  below  committed  error  In  refus- 
ing to  submit  spedsl  questions  asked  for  by 
the  plaintiff.  The  special  question  No.  6  aak' 
ed  f <»■  by  the  pUintlff  was  as  ftdlows:  "(0) 
Was  there  any  contract  between  the  plaintiff 
and  defendant,  Sampson  Johnsm,  giving  lald 
Johnson  any  interest  in  the  prranlses  upon 
whkA  the  wheat  in  question  was  ratoed,  after 
the  sheriff's  sale  to  plaintiff?"  which  was  an- 
swered, "Yes."  Questkm  Mo.  7  which  was 
asked  for  by  the  plalntUf  and  refused  by  tbe 
court  reads  as  follows:  "(T)  If  the  Jury  an- 
Bwo:  the  last  above  question  hi  the  af&im-. 
atlve,  tbey  will  here  state  fully  wbMt  said 
contract  was,  and  when  made."  "Question  8.'; 
If  the  Jury  answra'  question  6  In  the  affirm-' 
atlve,  they  will  state  what  oonsldaratlon  do-, 
f«idant  paid  plaintiff  for  the  same,  if  any.", 
I  Questions  12. 13,  and  14  asked  for  by  the  plain-; 
tiff  and  refused  by  tbe  court  are  as  follows: 
'*<12)  What  riKht,  if  auy,  had  the  defendant,' 
Johnson,  to  one-third  of  tbe  wheat  grown  up-; 
on  the  land  conveyed  to  plaintiff  by  sheriff's 
deed  introduced  in  evld«ice  In  this  cause,  har^ 
^'ested  vpoa  said  land  In  the  summer  of  1890? 
<13)  If  the  Jnry  find  from  the  evidence  that 
E!ampsMi  Johnson,  the  defendant,  on  the  11th 
or  12th  of  July,  1800,  was  entitled  to  tbe  pos- 
session of  230^  bushels  of  wheat  In  contro- 
versy in  thto  case,  they  vrill  here  state  why' 
he  was  so  entitled  to  said  wheat.  (14)  Was 
thero  any  agreement  in  writing  between  plain- 
tiff and  defendant  concerning  said  land  after 
sale  of  same  to  idalntiff?"  These  qaestlons 
were  material,  and  are  questions  which  the 
Jury  must  have  determined  In  arriving  at  their 
verdict,  and  the  plaintiff  had  a  right  to  have 
them  auBwned,  and  the  court  has  no  dis- 
cretion to  refuse  to  ^ve  them. 

The  court  also  cired  In  refusbig  to  return 
tbe  Jury,  and  Instract  them  to  answer  more 
definitely  and  speclflcaUy  questions  4  and  6. 
Question  No.  4  la  as  follon's:  *'(4)  Was  the 
wheat  in  question  raised  on  the  premises  own- 
ed by  the  plaintiff?  Answer.  Yes,  if  it  was 
not  obtained  by  fraud."  It  Is  not  clear  wheth- 
er they  stipulate  as  to  the  wheat  being  ob- 
tained by  fraud,  and  if  It  vras  obtataied  by 
fraud,  ft  was  not  raised  oa  the  premises, 
or  whether  they  mean  If  the  pi-emlses  were 
not  obtained  by  fraud.  The  title  to  the  prem- 
ises was  not  the  question  to  be  determined 
lu  this  action,  and  It  was  the  duty  of  tbe 
Jur>'  to  return  a  definite  answer  to  tUs  ques- 
tion. Question  Ko.  Q  reads  as  follows:  "What 


Digitized  by  Google 


418 


PACIFIC  BEPOBTER,  Vol.  42. 


Interest  did  defendant,  Jobnaon,  have  In  the 
premises  on  which  the  wheat  was  raised  aft- 
er the  execution  and  delivery  of  the  sheriff's 
deed  offered  in  evidence  In  this  cause?  An- 
swer. Possession."  The  jury  also,  to  question 
No.  5  ButHnitted  by  the  defendant,  which  was 
as  follows:  "(5)  Did  the  defendant,  Johnson, 
have  the  posseeslon  of  the  wheat  at  the  time 
the  plaintiff  commoiced  this  action?"  answtf, 
"Mo."  It  Is  a  UtUe  difficult  to  understand  how 
the  defendant  could  have  possession  of  the 
premises  upoa  which  the  wheat  was  raised 
and  was  located  and  not  have  possession  of 
the  wheat  Tlie  testimony  of  the  defendant, 
Johnson,  himself  was  that  he  moved  off  from 
said  place  on  the  4th  day  of  March,  1800,  and 
the  plaintiff  clearly  had  a  right  to  know  what 
the  Jury  meant  by  answering  interrogatory 
No.  5  submitted  by  the  plaintiff,  saying  that 
his  Interest  in  the  premises  was  possession. 

The  question  was  raised  in  this  case  that 
Johnsfm  did  not  have  possession  of  the  wheat 
at  the  time  the  suit  was  brought  This  ques- 
tion Is  eliminated  from  this  case  by  the  fact 
that  he  gave  a  redeUvery  bond,  and  the  wheat 
was  returned  to  him  by  the  sheriff.  By  this  he 
Is  estopped  from  denying  possession  at  the 
commencement  of  the  action.  The  statutes 
provide  that,  if  an  undertaking  is  executed 
to  the  plaintiff  "to  the  effect  that  the  defend- 
ant will  deliver  the  property  to  the  plaintiff  If 
such  delivery  be  adjudged,  and  will  pay  all 
costs  and  damages  awarded  against  him,  the 
sheriff  will  return  the  property  to  the  defend- 
ant." The  defendant  cannot  be  permitted  to 
give  an  und^taking  for  the  return  of  prop- 
erty, and  thereby  have  it  returned  to  hhn  by 
the  sheriff,  and  then  be  heard  to  say  that  the 
property  was  not  In  his  posseaakHi  at  the 
oonunencement  of  the  action. 

Because  of  the  numerous  and  manifest  er^ 
ion  committed  at  the  trial  of  this  cose  In  the 
court  below,  the  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for 
a  new  txlaL  All  the  Judces  concnnliig. 


MARSHALL  et  aL  v.  FARMBBS'  BANK  OF 

FRESNO.    (No.  38,448.)1 

(Sumeme  Court  of  Califonua.    Nov.  26,  1896.) 

PCBOHABB  Of  La1ID»— NonOB  01  TbVST. 

Under  Pol.  Code,  S  3519,  requiring  the 
register  to  prepare  a  patent  on  surrender  of  the 
certificate  of  purchase  by  the  person  entitled  to 
it,  and  to  certify  to  the  governor  that  the  party 
named  in  the  prepared  patent  is  entitled  to  it 
a  purchaser  from  one  to  whom  a  patent  is  issued 
alffiolotely  on  such  a  certificate  of  the  register  is 
not  chargeable  with  notice  that  the  certificate  of 
purchase  had  been  transferred  to  the  patentee 
merely  as  an  attorney. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coanty; 
J.  R.  Webb,  Judge. 

Action  by  Rel>ekah  Marshall  and  others 
asalnst  the  Farmers'  Bank  of  Fresno.  Judg- 
1  Bebearing  granted. 


meat  for  plaintiffs.  Defendant  appeals.  Be> 

versed. 

W.  D.  Tupper,  for  appellant.  James  H. 
Budd,  Nntter  &  De  Tries,  and  F.  H.  Statnt, 
for  respondents. 

BBITT,  0.  Plaintiffs  seek  In  this  action 
to  have  the  defendant  declared  the  trustee 
for  them  of  the  title  to  certain  land  sittiate 
In  the  county  of  Fresno,  and  to  compel  con- 
veyance th^of.  Plaintiffs  are  the  heirs  at 
law  of  one  Thomas  Marshall,  who  died  Octo- 
ber 25,  1882.  On  June  13, 1868,  said  Thomas 
Marshall  made  application  In  the  state  land 
office  to  purchase  the  land  In  question,  the 
same  being  the  east  half  of  a  certain  six* 
teenth  section.  His  application  was  approv- 
ed May  10,  IStiO,  and  a  certificate  of  purchase 
was  issued  to  him  on  July  6,  1869.  These 
proceedings  were  under  the  act  then  In 
force  (St.  1807-68,  p.  607),  providing  for  the 
sale  of  lands  belonging  to  the  state.  Mar< 
shall  made  a  quitclaim  deed  of  the  land, 
bearing  date  January  8,  1868,  to  one  B.  F. 
Langford,  which  the  court  finds  was  deliver- 
ed February  5,  1860.  This  deed  purported 
to  authorize  Langford  to  receive  a  certifi- 
cate of  purchase  or  patent  for  the  land  In 
his  own  name.  April  29,  1886,  Langford  ex- 
ecuted a  deed  of  the  land  to  David  S.  Terry, 
On  July  10,  1886,  the  state  commenced  an 
action  in  the  superior  court  of  Fresno  coun- 
ty to  annul  said  certificate,  as  provided  in 
section  3548,  Pol.  Code,  for  nonpayment  of 
Interest  on  the  deferred  installment  of  pur- 
chase money.  Thomas  Marshall  was  the 
sole  defendant  named  in  that  action.  Pub- 
lication was  made  of  the  summons,  and  on 
December  28,  1886,  Judgment  was  entered 
declaring  said  certificate  of  purchase  null 
and  void,  and  that  all  persons  claiming  un- 
der Marshall  were  barred  of  all  right  in  the 
certificate  and  in  the  land  after  the  filing  of 
a  certified  copy  of  the  Judgment  with  the  reg- 
ister of  the  state  land  office,  and  a  like  notice 
with  the  recorder  of  Fresno  county.  Such 
copies  were  filed  accordingly  within  20  days 
after  the  entry  of  the  Judgment  Pol.  Code, 
S  3650.  Before  the  expiration  of  a  year  from 
the  entry  of  the  Judgment  said  Terry  made 
to  the  county  treasurer  the  payments  nec- 
essary for  redemption  therefrom,  as  permit- 
ted by  the  act  of  March  7,  1S81  (St  1881.  p. 
65),  and  also  paid  the  balance  of  principal 
and  Interest  then  due  the  state  for  the  land. 
He  then  had  possession  of  the  certificate  of 
purchase,  and  in  January,  1888,  he  surrender- 
ed the  same  to  the  register,  and  thereupon 
received  a  patent  for  the  land,  dated  January 
24,  1888,  signed  by  the  governor,  and  other- 
wise attested  as  required  by  law.  The  pat- 
ent recited  a  certificate  of  the  register,  to  be 
presently  noticed,  and  by  its  terms  the  land 
was  granted  to  Terry  and  his  heirs  and  as- 
signs forever.  In  March,  1888,  Terry  exhib- 
ited the  patent  to  the  defendant  bank,  and. 
upon  his  title  so  evidenced,  obtained  a  loan 
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of  $10,000,  he  executing  a  mortgage  on  the 
land  and  some  other  parcels  to  secure  pay- 
ment of  the  loan.  Terry  died,  and  the  mon- 
ey was  not  repaid  to  the  bank.  It  brought 
Us  action  to  foreclose  said  mortgage,  and 
obtained  judgment  for  that  pnrpose,  and 
caused  the  land  to  be  sold  by  the  sheriff  pur- 
suant to  such  Judgment  It  became  the 
purchaser  at  the  sale,  and  on  January  16, 
1S91,  it  received  the  sheriff's  deed  of  the 
land. 

There  was  testimony  at  the  trial— uncon- 
tradicted, so  far  as  we  discover— that  Lang- 
ford  had  possession  of  the  land  from  the 
time  of  the  approTal  of  the  location  until  the 
death  of  Terry,  leasing  It  to  "sheep  men." 
The  court  held,  however,  that  the  deed  to 
Langford,  being  executed  before  Marshall's 
application  was  approved,  was  ineffectual  to 
pass  any  Interest  to  the  former;  that  the 
register  mistook  the  law  fn  subsequently 
holding  that  it  did;  and  further  found  that 
Marshall  delivered  the  certlflcate  of  pur- 
chase to  Terry,  but  never  made  any  assign- 
ment thereof;  that  Terry  held  the  same  as 
attorney  and  agent  for  Marshall  and  as  trus- 
tee for  his  heirs;  that  he  fraudulently  In- 
duced the  register  to  beileve  him  to  be  the 
owner  of  the  certificate,  and  so  obtained  the 
patent  In  his  own  name,  and  held  the  title 
In  trust  for  plaintiffs;  and  that  defendant 
had  knowledge  of  the  relation  of  trust  occu- 
pied by  Terry  at  the  time  of  Its  loan  to  him. 
The  judgment  required  defendant  to  convey 
the  land  to  plaintiffs. 

The  suffl<Hency  of  the  evidence  to  justify 
the  conclusion  of  Terry's  trusteeship  seems 
doubtful,  but  we  need  not  examine  that  ques- 
tion. There  Is  neither  finding,  allegation, 
nor  proof  of  the  time,  circumstances,  or  pur- 
pose of  the  delivery  of  the  certificate  by 
Marshall  to  Terry,  and  It  Is  obvious  that,  if 
Terry  held  the  title  in  trust  at  all,  It  was 
so  by  Implication  of  law  only;  and  no  trust 
BO  arising  can  prejudice  the  rights  of  an  In- 
cumbrancer or  purchaser  of  real  property 
for  value,  and  without  notice  of  the  trust. 
Civ.  Code,  S  8^-  We  are  unable  to  find  In 
the  record  any  evidence  to  support  the  find- 
ing that  defendant  had  such  notice.  It  is 
not  claimed,  Indeed,  that  the  defendant  had 
actual  knowledge  of  any  Interest  of  plain- 
tiffs in  the  land,  but  It  Is  said  that  such 
luiowledge  Is  Imputed  to  It  because  of  the 
existence  of  circumstances  which  It  was 
bound  to  know.  The  patent  ran  to  Terry 
absolutely.  It  was  the  highest  evidence  of 
transfer  from  the  state  of  Its  title,  and  was 
also  evidence  that  all  the  steps  prescribed 
for  Its  issuance  had  been  properly  taken. 
Helulcn  v.  Hellbron,  97  Cal.  101,  31  Pac.  83S; 
Mluter  T.  Grommetln,  18  How.  87.  The  cer- 
tlflcate of  parchase  was  assignable.  Pol. 


Code,  S  3r.l5;  St.  18G7-G8,  p.  508.  The  law 
made  It  the  duty  of  the  register  to  prepare 
the  patent  "upon  the  surrender  of  the  cer- 
tificate of  purchase  by  the  person  entitled 
to  the  same,"  and  to  certify  to  the  govern- 
ment that  the  party  named  in  the  prepared 
patent  Is  entitied  to  it  Pol.  Code,  8  3519. 
The  patent  recited  a  certificate  conforming 
to  said  section  3519,  stating  that  the  land 
had  been  located  in  accordance  with  law, 
and  that  Terry  was  entitled  to  receive  the 
patent  for  the  same.  There  is  no  claim  tliat 
the  patent  mlsrecited  such  certificate.  Cer- 
tainly on  Its  t&ce  there  appeared  no  ground 
to  suspect  that  the  register  had  mistakenly 
determined  that  Terry  was  the  legal  holder 
of  the  certificate  of  purchase,  and  of  right 
entitled  to  the  patent  The  defendant  was 
not  required,  as  regards  the  alleged  interest 
of  plaintiffs,  to  peer  behind  the  patent  to 
seewhether  the  re^ster  had  noterred  or  been 
duped  when  he  made  that  determination. 
Schnee  v.  Schnee,  S3  Wis.  377,  Is  a  case  much 
resembling  the  present  In  several  important 
features.  The  record  of  the  judgment  annul- 
ling the  certlflcate  of  purchase  gave  no  notice 
of  the  rights  of  plaintiffs.  If,  as  Is  contended 
by  respondents  In  their  argument,  It  was 
void  for  want  of  jurisdiction  In  the  court, 
owing  to  the  fact  of  Marshall's  death  long 
prior  to  the  commencement  of  the  state's 
suit,  then,  since  a  void  judgment  is  in  legal 
effect  no  judgment  (1  Preem.  Jndgm.  J17),  It 
could  impart  no  constructive  notice;  but,  if 
it  was  valid.  It  operated  to  extinguish  the 
rights  of  all  persons  claiming  under  Miar- 
shall,  including  plaintiffs.  And,  If  defendant 
was  bound  to  know  further  that  Terry  re- 
deemed from  the  Jndgment  here  again  the 
patent  was  presnmptlve  evidence  that  he 
had  done  so  in  his  own  right.  As  to  the 
further  matters  suggested,  that  defendant 
had  notice  that  the  land  was  school  land, 
and  that  patents  for  such  land  could  only  be 
issued  upon  certificates  of  purchase,  from 
which  respondents  seem  to  draw  the  infer- 
ence that  defendant  should  have  known  who 
was  owner  of  the  certificate.  It  may  be  ob- 
served that  these  mean  no  more  than  that 
the  land  was  public,  and  salable  In  the  man- 
ner provided  by  law,— facts  which  cannot 
charge  defendant  with  notice  that  the  pat- 
ent issued  fraudulently.  People  v.  Swift 
OG  Cal.  170,  31  Pac.  IG.  Tbe  judgment  and 
order  denying  defendant's  motion  for  new 
trial  should  be  reversed. 

"We  concur:    SEARLS,  C;  BELCHER,  a 

PER  CURIAM.  ENar  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der denying  defendant's  motion  for  new  trial 
are  reversed. 
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110  Cal.  117 

PEOPLBI  T.  WONG  CHONG  SUET.  (Or.  32.)i 
(Supreme  Court  of  Caiifornia.   Not.  19,  18%.) 

LABOMT  —  ClBODMSTANTtAI,     BtIDIROB  —  BdIVI- 
CIBHCT. 

In  a  pRMecQtion  for  larcenr.  evidence  that 
defendant  was  in  a  situation  where  he  could  have 

taken  the  moner  stolen;  that,  shortly  after  the 
robber?,  he  claimed  that  he  had  been  robbed  of 
«11  his  money,  and  also  some  dothiue  which  he 
claimed  he  had  Juat  pm'chased;  that  ae  bad  not 
purchased  the  clothing:  and  that  the  exact 
amount  stolen  was  found  on  his  person,— is  suffi* 
dent  to  sustain  a  couTiction. 

Department  1.  Appeal  from  superior  court, 
city  and  counly  of  San  Francisco;  G«orge 
H.  Bahrs,  Judge. 

Wong  OhoDg  Siiey  was  conrtcted  of  lar- 
ceny, and  appeals.  Affirmed. 

Lyman  L  Mowry,  for  appellant  Atty. 
Geo.  Fltsgerald,  for  the  People. 

VAN  FLEET,  J.  Defendant  appeals  from 
a  judgment  convicting  him  of  grand  larceny, 
and  an  order  denying  him  a  new  trial,  and 
makes  the  single  point  that  the  evidence  is 
Insufficient  to  sustain  the  Terdict  We  were 
strongly  of  the  Impression  at  the  oral  argu- 
.ment  that  the  contention  of  appellant  could 
not  be  sustained,  but  the  point  was  urged 
with  so  much  earnestness  and  evident  sln- 
'cerity  on  the  part  of  couns^  In  the  correct- 
ness of  his  position  aa  to  induce  at  our 
hands  a  further  careful  examination  and 
consideration  of  the  evidence  in  the  light  of 
the  criticisms  passed  upon  it  The  result  is 
only  to  confirm  our  impresi^ns  into  convic- 
tion, and  to  satisfy  us  that  we  would  not  be 
warranted  In  disturblDK  the  verdict. 

The  specific  charge  was  the  taking  of  f  60 
in  money  laelonglng  to  one  Hervey,  on  Oc- 
tober 26, 1894,  and  the  evidence  of  the  prose- 
cution t^ded  to  show  these  facta  In  ■ub- 
stance:  Defendant  was  a  domestic  In  the 
family  of  Hervey,  having  been  recmtly  em- 
ployed therein  as  cook.  His  sleeping  room 
was  In  the  basement  In  another  room  in 
the  basement  his  employer  had  a  safe.  In 
which  he  kept  valuable  papers,  and  at  times 
a  limited  sum  of  money,  for  current  house- 
hold  expenses.  On  this  occasion  it  contained 
960  in  gold,  in  920  pieces.  The  defendant 
had  opportunity  to  know  the  general  por^ 
poses  for  which  the  safe  was  kept,  and  had 
access  to  the  room  wherein  it  stood.  On  the 
date  in  question,  between  7  and  8  o'clock  In 
the  evening.  Just  after  flnlahlng  his  woA  for 
the  day,  the  defendant  came  upstairs,  and 
announced  in  an  apparently  excited  manner 
thfit  he  had  loet  all  his  money,  every  cent 
be  had,  and  s(une  dotiilng;  tiiat  hla  room  hsd 
heea  entered,  and  934  In  money,  a  pair  of 
new  trousers,  that  he  had  just  got  the  day 
before,  and  an  overcoat  token.  Upon  Imme- 
diate investigation  by  Mr.  Herv«y,  It  was 
discovered  that  the  safe  door  stood  open,  and 
that  the  900  had  been  abstracted  from  the 
money  drawer,  but  that  nothing  else  in  the 
safe  had  been  in  any  way  disturbed,  nor  was 


any  further  evidence  discovered  in  the  base- 
ment of  the  presence  of  an  intruder.  The 
defendant's  room  was  in  order  and  undis- 
turbed, except  that  defendant  claimed  that 
his  clothing  bad  been  taken  from  the  wall, 
with  the  -money,  which  he  claimed  had  been 
left  in  the  pocket  of  one  of  the  garments.  A 
small  window  stood  open  near  the  safe,  but 
the  Uinds  were  closed,  and  a  heavy  layer  of 
dust  on  the  Bill  was  wholly  undisturbed,  and 
there  was  nothing  to  iDdlcate  that  any  one 
had  passed  in  or  out  by  that  means.  The 
door  leading  out  of  the  basement  was  locked, 
and  defendant  had  the  key.  The  police  were 
at  once  called,  and  on  their  arrival  they  ac- 
cused defendant  of  the  theft,  and  searched 
his  person.  In  one  of  bis  pockets  was  found 
his  purse,  containing  a  small  sum  of  money, 
but  In  a  small  fob  pocket  of  his  trousers 
were  discovered  three  $20  gold  pieces.  It 
appeared  that  Mr.  Herv^  had  had  occasion 
to  go  to  the  safe  for  some  money  that  after- 
noon about  2  o'clock,  and  was  of  the  impres- 
sion that  he  had  neglected  to  turn  on  the 
combination  when  leaving  it  The  defend- 
ant was  at  the  time  In  the  basement,  and 
saw  his  employer  go  to  the  safe.  It  was 
also  shown  that  when  Mr.  Hervey  went  to 
call  the  police,  he  told  the  defendant  to  wait 
until  they  came,  but  that  he  started  down 
town,  and  reluctantly  came  back  on  being  re- 
quested. At  this  time  he  had  on  an  overcoat 
but  whether  the  one  be  claimed  to  have  lost 
does  not  apprar.  It  was  further  shown  that 
the  statement  of  defendant  about  buying  a 
new  pair  of  trousers  the  day  before  was  un- 
true. 

The  theory  of  the  ivosecutlon  was  that  de- 
fendant found  the  door  of  the  safe  unlocked, 
took  the  money,  and  then,  to  divert  suspicion 
from  himself,  made  up  the  story  of  having 
been  himself  robbed;  and  it  is  perfectly  ob- 
vious that  if  the  jury  believed  the  evidence 
of  the  prosecution.  It  was  sufficient  to  ras- 
toin  this  theory.  It  1b  true  the  evidence  la 
wholly  circumstantial,  and  that  the  evidence 
on  behaJt  of  defendant  tended  to  account  for 
the  money,  and  rebut  the  sui^IcIoub  circum- 
stances; but  the  only  effect  of  this  was  to 
raise  a  conflict,  which  It  was  the  province  of 
the  jury  to  determine.  It  was  not  required 
that  the  prosecution  should  d^nltely  Iden- 
tic the  money  found  on  the  person  of  the 
defendant  as  that  taken  from  the  safe.  It 
was  shown  to  be  the  same  In  amount  and  In 
the  same  coin  and  denomination,  and  that 
defendant  was  in  a  situation  where  he  could 
have  taken  it  and  In  connection  with  the 
stotomenU  of  defendant  that  he  had  just 
been  robbed  of  all  his  money,  and  the  other 
circumstances  ot  a  more  or  less  suspicious 
nature  appearing,  was  sufficient  evidence  to 
go  to  the  jury  upon  the  point  Its  suffldoncy 
to  Mtabllsh  the  fbct  was  for  the  jury.  When 
there  is  any  evidence  l^ally  tending  to  sns- 
tain  a  fact,  the  question  whether  It  amoants 
to  proof  of  that  ttuit  is  to  be  left  to  the  jury, 
and  their  finding  wUI  not  be  disturbed  bm 


1  Rifhparfng  denied. 
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thl8  conrt,  unless  the  evidence  preponilerateB 
so  greatly  against  the  verdict  as  to  make  it 
manifest  that  the  verdict  Is  the  result  of  ,)as- 
slon  or  prejudice.  People  v.  Freemfiu,  92 
Cal.  359,  28  Pac.  261;  People  v.  Ah  Jake,  91 
Cal.  98,  2T  Pac.  595;  People  v.  Estrada.  53 
Cal.  GOl.  This  case  does  not  disclose  such  a 
state  of  facts;  and,  however  much  merit 
there  may  be  In  fact  In  api)ei!ant'B  claim  of 
Innocence,  the  verdict  of  the  Jury  is,  under 
the  clrcumBtauces,  conclnslve  upon  ns.  The 
Judgment  and  orHet  are  affirmed. 

We  concar:  BABHISON.  J.;  GABOUTTE, 

J. 


no  Cal.  1» 

TRUMAN  et  al.  t.  BOARD  OF  SUP'RS  OF 
CITY  &  COUNTY  OP  SAN  FRAN- 
CISCO.    (S.  F.  272.) 

(Svpreme  Court  of  Oallfoniia.    Nor.  19,  1895.) 

Mdkictfai.  Cohporatioh9-~Powbb  or  Matoe  to 
Vbto  Rbsolutioks  ov  the  Boaed  or 

SL'PBRVISORB. 

The  mayor  has  no  power  to  veto  the  action 
of  the  hoavd  of  saparvisois  of  the  ctty  of  San 
FrandBCo  in  fixing  the  rate  of  taxation. 

In  bank. 

Petition  by  J.  J.  O^man  and  others  against 
the  board  of  snp^'viBors  of  the  city  and  coun- 
ty  of  San  Francisco  for  a  writ  of  mandamus. 
Denied,  and  proceedings  dismissed. 

Charles  Wesley  Reed  and  McKlnstry  &  Mc- 
Klnstry,  for  petltlonerB.  H.  T.  Creswell.  for 
respondentB. 

PER  CURIAM.  Petition  for  writ  of  man- 
date. ABSumlng,  but  not  deciding,  that  this 
court  conld  control  legislative  action  of  the 
tKiard  of  snpervIsorB,  as  prayed  for  In  this 
proceeding,  the  writ  must  be  denied,  because 
under  present  statutory  law  the  board  of  8u< 
pervlsors  of  the  city  and  county  of  San  Fran- 
cisco have  the  power  to  fix  the  rate  of  taxa- 
tion, and  the  mayor  has  no  veto  of  their  ac- 
tion in  that  matter.  If  other  duties  of  the 
court  permit,  reasons  for  this  conclusion  will 
be  more  fully  given  in  an  opinion  to  be  hwe- 
after  prepared.  The  writ  l0  denied,  and  tbe 
proceeding  dismissed. 


«  Okl.  Uarcp.  m 

THRESHER  v.  GREGORY  et  al.  (No. 
1S.421.) 

(Supreme  Court  of  California.    Nov.  5,  1806.) 

BAI.B— AcnOK  FOE  PaiOB— CONBTRCCTIOIC  Or  CON- 

TKACT— Parol  Evidencb— BIxahikatioh 

or  WiTKBSiES. 

1.  In  an  action  for  the  price  of  peaches  aold 
on  a  contract  fixioe  the  price  per  iraund  for  each 
of  several  sizes  of  fniit  '  per  box  packed,"  where 
no  method  of  measurement  is  provided,  evidence 
of  prior  negotiations  between  uie  parties,  out  of 
which  the  contract  grew,  is  admissible. 

2.  In  Buch  action,  where  defendant  contend- 
ed that  the  size  and  weiRht  of  the  boxes  deter- 
mined the  sice  and  weijclit  of  the  fruit,  an  ex- 
perienced fruit  raiser  and  packer,  who  saw  plaln- 


tifTs  f mit  packed,  could  testify  that  peaches  ooold 
not  be  gradfcd  in  that  way.  as  th^  were  packed 
in  "break  ioluts,'*  by  placii^  the  upper  layer  in 
the  space  between  the  fruit  in  the  lower  layer; 
and  he  conld  also  teetifT  as  to  the  average  siae 
of  phiintlff'B  frolt,  and  the  average  weight  of  the 
Bevertil  sizes  as  packed. 

3.  Id  an  action  tor  the  price  of  fruit  sold  on 
a  contract  which  merely  fixed  the  pHce  per  pound 
for  each  of  several  sizes  of  frolt  packed,  corr«- 
Bpondence  subBequent  to  the  coalxact,  sbowing 
that  the  method  of  measuring  the  fruit  had  not 
been  agreed  on,  is  admlsBlble  on  the  issue  as  to 
measurement 

4.  Where,  hi  such  a  cafle,  defendant  ttttifies 
that  the  contract  with  plaintiff  is  his  usaal  fonn 
of  contract,  he  may  be  asked  on  croas-examinA- 
tion  to  write  out  a  contract  in  his  usual  form, 
and  Buch  contract  may  be  put  in  evidence. 

5.  Where,  in  an  adion  for  the  price  of  peaeh- 
es  under  a  contract  fixing  the  price  according  to 
the  size  and  weight  of  the  fruit,  there  is  a  dis-^ 
agreement  as  to  the  method  of  measurement, 
and  defendant  testifies  that  measuring  boards  like 
tbose  used  by  plaintiif  injured  the  fruit,  and  ren- 
dered it  unfit  for  shipping,  plaintiff  may,  in  re* 
bnttal,  testify  that  he  had  seen  defendant  and 
otiieTB  use  such  Ixmrds,  and  then  use  the  fmit  i 

Commissioners*  decision.  Department  1. 1 
Appeal  from  superior  court,  Sacramento  coun- 
ty: Blatt  F.  Johnson,  Judge.  | 

Action  by  C.  W.  Thresher  against  Gregory. 
Bros.  &  Co.  tat  the  purchase  price  of  peaches. 
From  B  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendants  appeaL  A1-. 
firmed.  y 

Johuson  &  Johnson,  for  am^ellantg.  HoU^ 
&  Dunn,  for  respondent 

BELCHBR,  C.  The  plaintiff  brought  this' 
action  to  recover  the  sum  of  ^6.6^  balance 
alleged  to  be  due  for  peaches  sold  and  dellv-! 
ered  by  him  to  defendants  In  1892,  and  also  to 
recover  the  further  sum  of  $332.95,  balance' 
alleged  to  be  due  for  peaches  sold  and  dellv- 1 
ered  by  George  and  P.  B.  Thresher  to  de-^ 
fendants  In  1892,  and  by  the  sell  era  assigned^ 
to  plaintiff.  The  defendants,  by  their  an- 
swer, admit  the  purchase  of  the  peaches,  but 
aver  that  the  balance  remaining  due  and  un-' 
paid  to  plaintiff  for  his  peaches  Is  only  ¥22.40.' 
and  that  the  balance  remaining  due  and  un-' 
paid  to  plaintiff's  assignors  for  their  peaches' 
is  only  977.90,  and  they  offw  to  allow  Jodg-i 
ment  to  be  taken  against  them  for  the  ag-' 
gregate  of  these  amounts.  The  case  was 
tried  by  the  court  without  a  Jury,  and  tlie 
findings  were  that  for  the  peaches  purchased 
of  plaintiff  there  was  still  due  and  unpaid 
the  sum  of  9174.86,  and  for  the  peaches  pur- 
chased of  plaintiff's  assignors  there  was  still 
due  and  unpaid  the  sum  (xt  9172.20,  and  that 
plaintiff  was  entitled  to  judgment  for  the  ag- 
gregate of  these  sums,  9347.06,  with  legal  In- 
terest thereon  from  September  30,  1892,  un- 
til the  rendition  of  the  judgment.  Judgment 
was  accordingly  bo  entered,  from  which,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal. 

The  contracts  between  the  parties  were  In 
writing.  Defendants  agreed  with  plaintiff 
to  pay  him  for  his  fruit  the  following  prices: 
"One  and  one-balf  cents  per  pound  for  two 
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and  (Hte-qnarter  to  two  and  one-halt  Inch 
fimit,  and  one  and  ttaree-quarteni  cents  per 
ponnd  for  two  and  one-half  to  three  Inch 
fmit,  and  two  cents  per  ponnd  for  all  above 
three  inches,  per  box.  packed."  A  sbnllar 
contract  was  made  with  plalntUTs  assignors. 
The  fruit  was  packed  by  experienced  pack- 
ers, and  In  boxes  famished  by  defendante. 
There  was  no  dispute  as  to  the  nnmber  of 
boxes  deliTO-ed,  bnt  the  controversy  between 
the  parties  was  as  to  the  method  of  deter- 
mining the  dzes  of  the  fmlt.  The  defend- 
ants claimed  that  a  four-Inch  box  should  be 
deemed  to  contain  two-Inch  peaches,  and  a 
fiTe-lnch  box  two  and  one-half  Inch  peaches, 
and  so  on;  and  the  plaintiff  claimed  that 
such  boxes  would  contain  peaches  of  larger 
sizes  than  those  named.  The  court  found; 
"That  the  contracts  do  not  provide  by  what 
method  the  size  of  the  fruit  shall  be  deter- 
mined, or  how  the  fruit  shall  be  measured 
to  ascertain  the  quantity  of  each  size  speci- 
fied In  the  contract  That  there  was  no 
agreement  at  any  time  between  the  parties 
as  to  how  the  fmlt  should  be  measured,  or 
as  to  how  the  size  of  fruit  should  be  detemiin- 
ed,  or  as  to  how  the  fruit  should  be  graded, 
so  as  to  ascertain  the  quantity  of  fruit  of 
each  size  stated  in  the  contract  delivered  to 
the  defendants.  That  the  size  of  the  boxes 
used  in  packing  the  fruit  will  not  determine 
and  fix  the  size  of  the  fruit  packed  In  the 
boxes  as  tmit  of  the  size  of  one-half  the 
depth  of  tlie  boxes  In  which  It  Is  packed. 
That  all  of  this  fnrit  was  packed  by  what  is 
known  as  'broken  joints';  that  is,  so  that 
each  peach  in  the  upper  laser  would  rest  be- 
tween peaches  in  the  lower  lays*,  and  so  as 
to  touch  on  two  or  three,  and  sometimes  f  oui-, 
peaches  In  the  lower  layer.  That  all  the 
fmlt  waa  pacOced  with  two  layers  to  the  box, 
and  that  two  layers  of  peaches  two  and  one- 
half  Inches  In  size  could  be,  and  often  were, 
packed  In  the  four  and  one-half  inch  boxes. 
Tliat  all  the  fruit  In  the  foiu:  and  one-liatf- 
Inch  boxes  was  fmlt  from  two  and  one-quar- 
ter of  two  and  coie-balf,  and  Including  fruit 
two  and  one-half,  Inches  In  edze.  That  all  of 
this  fmit  was  packed  by  experienced  packers 
In  the  employ  of  the  defendants.  That  a 
large  number  of  the  fire-inch  boxes,  by  rea- 
son of  the  size  of  the  fruit  packed  in  them, 
were  what  is  known  as  *cleated,'-~-that  Is,  a 
strip  of  wood  varying  from  three-etghtlis  to 
one-fourth  incdics  In  thickness  was  placed  un- 
der the  ends  (tf  the  covfars  to  the  boxes  so 
as  to  raise  the  covers  the  thtekness  of  such 
cleats,  and  thereby  Increase  the  space  inside 
the  boxes,  from  the  bottom  to  the  cover, 
from  five  Inches  to  five  and  three-eighths  or 
five  and  one-quarter  inches,— and  that  In  such 
boxes  two  layers  of  peaches  over  tlirce  inches 
in  size  could  be  and  were  imcked,  and  that 
a  number  of  five-Inch  boxes,  after  being  pack- 
ed, were  double  cleated— that  is.  two  cleats 
were  placed  under  each  end  of  the  cover  so 
as  to  Increase  the  depth  of  the  Iwxes  be- 
tween the  covw  and  the  bottom;  but  I  can- 


not ten  from  the  avldoioe  bow  many  of  the 
five-inch  boxes  were  single  cleated  and  how 
many  wore  double  cleated,  and  I  cannot, 
therefore,  fix  the  amount  of  fruit  delivered  to 
and  received  by  the  defendants  that  was  over 
three  inches  In  size.  But  I  find  that  all  the 
fmlt  in  the  five-inch  boxes,  whether  cleated 
or  not^  was  over  two  and  one-half  Inches  in 
size.'*  Oounsd  for  appellants  make  no  point 
as  to  the  Insufficiency  of  the  evidence  to  Jus- 
tify the  findings,  but  insist  that  numerous 
errors  In  law  wexe  committed  by  the  court 
during  the  tcM  which  call  for  a  rerersB]. 

The  first  point  made  Is  that  the  oouzt  etred 
In  overruling  objectitms  to  questions  pro- 
pounded to  the  witness  B.  J.  Gregory  oo 
cross^xamluatlon.  The  witness,  on  his  direct 
eumlnation,  had  tostified  very  fully  as  to  the 
negotiations  betwem  the  parties  prior  to  the 
making  of  tiie  written  ccmtiacts,  and  had 
said:  "In  these  CMitracts  the  sise  of  the  boxes 
was  to  deteimine  the  slae  of  the  fmlt";  that 
"it  was  then  determined  Iwtween  us  that  a 
four  and  one-Iiaif  inch  box  would  VBpreaeat 
two  and  cme-fourth  Inch  fmlt;  a  five-inch  box 
would  det^mlne  the  sise  of  the  peaches  to 
be  two  and  one-half  Inches,  and  a  six-Inch 
box  would  deti^rmine  the  size  to  be  three 
Inches";  and  that  was  what  "per  box  pack- 
ed" meant  in  the  contract.  And  again:  **We 
agreed  with  the  O^reshera  that  the  else  of 
the  boxes  would  grade  the  fruit,  because  It 
Is  the  custom  and  the  experlrace.  and  be- 
cause we  hare  never  done  anything  different 
before."  The  questions  objected  to  were  as 
to  the  prior  negotiations,  and  the  objections 
wem  that  they  were  irrelevant,  immaterial, 
incompetent,  and  not  cross-examination,  and 
that  the  matters  sought  to  be  elicited  were 
merged  In  the  written  contract  There  was 
no  controversy  as  to  the  prices  to  be  paid  for 
ttie  fruit  when  its  shses  were  ascertained,  but 
the  qu^tlon  waa  as  to  how  Its  dzes  w«ce  to 
be  determined.  Upon  this  question  the  writ- 
ten contract  was  silent  and  evidence  to  over- 
come the  theory  ctf  appellants  tJiat  the  size 
of  the  boxes  would  determine  the  size  of  the 
fruit  was  ad]nlsBlbIe.  Tbe  mle  Invoked  by 
appellants  that  when  the  tsraa  of  an  agree- 
ment have  been  reduced  to  writing,  "no  evi- 
dence of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing"  can  be  giv- 
en (section  ISjG,  Code  GIv.  Proc.),  Is  not  In 
point  We  conclude,  therefore,  that  the  court 
did  not  commit  any  psejudlcial  error  in  al- 
lowing the  cross-examination  complained  of. 

The  next  point  made  Is  that  the  court  erred 
in  overruling  obilectlons  to  certain  questions 
put  to  T.  B.  Hutchinson,  a  witness  called 
for  plaiutlff.  The  witness  had  a  fmit  ranch 
which  was  separated  from  the  plaintiff's 
ranch  only  by  the  Feather  river,  and  had  a 
similar  contract  with  defendants  for  the 
sale  of  his  fruit.  He  testified  that  he  had 
been  In  the  business  12  years,  and  had  had 
experience  In  packing  fmit  for  shipping  and 
other  purposes,  and  that  he  did  not  think  one 
could  gimle  fruit  by  the  size  of  the  box,  and 
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be  able  to  ten  tbe  size  of  the  fruit  bt  the 
box.  He  was  asked  to  explain  why,  and 
said:  "Well,  In  packing  peaches  they  pack 
what  we  call  'break  Joints';  that  Is,  they  put 
peaches  of  the  npper  layer  In  the  spaces  be- 
tween peaches  In  the  lower  layer.  So  yon 
can  pat  lar^  than  two  layers  of  two-Inch 
peaches  In  a  four-Inch  box,  and  yon  can  put 
larger  than  two  layers  of  two  and  one-half 
Inch  peaches  In  a  flre-inch  box.  Tfaat  is  the 
usual  way  of  packing  peaches.**  He  also 
said  that  he  was  present  at  plalntifTs  place, 
and  saw  the  packing,  and  that  It  was  done 
that  way  light  along.  He  further  said  that 
be  was  at  plaintiff's  orchard  daring  the  pack- 
ing season,  and  saw  his  peaches,  and  that 
he  measured  his  own  peaches  frequently  dnr- 
fn£  the  season,  for  the  purpose  of  ascertain* 
lag  what  size  they  were  running,  and  what 
he  should  receive  for  them.  He  was  then 
asked  If,  from  the  grading  of  bis  own  orchard, 
he  could  tell  In  reference  to  the  size  of  plain- 
tiff's peaches,  and  again,  as  to  what  would 
he  the  arerage  weight  of  4%-inch  boxes  of 
freestones,  and  if  he  knew  the  average 
weight  In  that  neighborhood  of  clingstones 
that  season.  These  questions  were  objected 
to  as  Irrelevant,  Immaterial,  and  Incompe- 
tent, and  the  objections  were  overruled.  It 
is  admitted  that  his  was  expert  tesUmony, 
but  it  Is  claimed  that  It  was  Incompetent,  be- 
cause the  weight  of  the  peaches  In  controver- 
sy was  capable  of  actual  demonstration.  It 
was  evidently  offered  to  overcome  the  de- 
fendants' theory  that  the  size  and  weight  of 
the  boxes  conclusively  determined  the  size 
and  weight  of  the  fruit,  and  for  this  purpose 
we  think  It  admlsBlble.  The  witness  also.  In 
answer  to  a  question  put  to  him,  said:  "JS.  J. 
Gregory  said  to  me  he  made  the  contract, 
and  said  he  never  saw  such  a  fool  contract." 
Counsel  for  defendants  moved  to  strike  oat 
the  answer,  and  the  motion  was  denied. 
When  E.  7.  Gregory  was  on  the  stand  as  a 
witness  for  defendants,  he  admitted  that  he 
"said  something  about  the  contract  being  a 
'fool*  contract"  Cioncedlng,  then,  that  the 
objections  to  the  answer  were  well  taken, 
still  we  fall  to  see  that  defendants  could 
have  been  prejudiced  In  any  way  by  the  rul- 
ing. 

The  plaintiff  offered  in  evidence  two  let- 
ters, and  they  were  admitted  over  the  objec- 
tlons  of  defendants.  Tlie  first  was  from  de- 
fendants to  plaintiff,  dated  August  10th,  and 
stating  that  they  were  paying  others  In  his 
section  35  cents  per  box  tor  peaches,  and  ask- 
ing if  that  price  would  be  satiafactory  to 
bim.  The  second  was  a  reply  by  plaintiff, 
stating  that  the  price  named  was  not  satis- 
factory, and  that  nothing  less  than  30  cents 
for  a  4-Inch  box,  35  cents  for  a  4H-Iuch  box 
and  40  coits  for  a  S-lnch  box  would  satisfy 
him.  It  is  evident  from  these  letters  that 
the  written  contract  was  not  regarded  by  tiie 
parties  as  fixing  the  method  by  which  the 
grade  and  weight  of  the  fmlt  vrere  to  be 
determined,  and  that  that  was  left  an  open 
CoLTlep.  41-14  P.— 38 


question  for  subsequent  setdement  It  was 
proper,  therefore,  to  admit  the  letters  in  evi- 
dence to  show  the  understanding  of  the  par- 
ties, and  the  necessity  for  some  agreement 
upon  the  question  In  controversy. 

Complaint  Is  made  that  the  court  refused 
to  permit  the  defendants  to  show  the  size 
of  the  fmlt  In  neighboring  orchards,  as  plain- 
tiff had  been  permitted  to  do.  But  the  ques* 
tlon  objected  to  was  not  as  to  the  size  of  the 
fmlt  In  neighboring  tm^ards,  bat  **What 
was  the  average  size  of  boxes  used  at  all! 
these  points?"  The  points  referred  to  "were 
Chlco  and  other  ^ces  many  miles  away.  Ob-' 
Tloaaly  the  answer  to  the  question  would  in 
no  way  have  helped  to  solve  the  question  In' 
hand,  and  It  was  therefore  property  exclud- 
ed. 

On  his  direct  examination  the  witness  S.  J.' 
Gregory  testified  that  the  contract  with 
plaintiff  was  exactly  the  same  fonn  of  con- 
tract that  had  been  used  by  d^endants  for, 
20  years;  that  there  was  no  other  method' 
of  grading  the  fruit  agreed  upon;  and  that 
the  method  claimed  by  him  was  what  the 
words  "per  box  packed"  in  the  contract 
meant  On  hlB  cross-examination  the  wit- 
ness vsM  asked  about  the  nsual  oontraeta 
mode  by  defendants,  and  to  then  and  there 
write  out  a  specimen  of  them.  He  then 
wrote  out  a  c<mtract  and  Ibe  plaintiff  offered 
it  In  evidence.  It  stated  that  the  seller  sold 
to  Gregory  Bros.  Co.,  and  tfaat  Gregory  Bros. 
Go.  bought  of  the  seller,  **aJl  his  present  crop 
of  sound,  m^hantable,  shipping  peaches 
now  In  bearing  In  bis  orchard,  at  the  agreed 
])rice  of  thirty  cents  per  box  packed."  All 
tills  evidence  was  admitted  over  the  objec- 
tions of  defendants  that  It  was  irrelevant 
and  not  pnq?er  cross-examination;  but,  In 
our  opinion,  the  rulings  were  obviously  cor^ 
rect  Several  other  questions  put  to  the  wit- 
ness Gregory  on  cross-examination  were  ob- 
jected to,  and  the  objections  overruled. 
These  rulings  are  assigned  as  errors,  but 
they,  too,  were,  in  onr  opinion,  so  clearly 
correct  that  no  special  notice  of  them  Is  re- 
quired. 

B.  A.  lilght  was  called  as  a  wltnns  for 
plaintlfl  In  rebuttal,  and  testified-  that  be 
worked  for  Hutchinson  between  July  and  Oc- 
tober, 1882,  and  was  his  foreman;  that  he 
knew  about  the  packing  on  Hutchinson's 
place,  and  that  2%-lnch  fruit  was  put  In  4^ 
Inch  boxes,  but  that  be  did  not  know  how 
they  padEed  at  Thresher's.  He  was  asked  if 
he  weighed  any  fruit  from  Hutchinson's 
place,  and,  over  the  objection  of  defendants, 
was  permitted  to  answer  that  he  weighed 
most  of  It,  and  then  to  state  what  the  aver- 
age weight  was.  It  Is  claimed  that  this  tes- 
timony was  Incompetent,  and  was  prejudi- 
cial to  detendauta.  But  It  had  alreuly  been 
proved  that  the  ranches  were  separated  only 
by  a  river;  that  the  fruit  on  the  Hutchinson 
ranch  was  sold  to  defendants  under  a  slmr 
liar  contract  was  pa<^ed  by  the  same  pack- 
ers, in  Ibe  same-sized  boxes,  and  was  tiie 
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same  variety  of  fruit.  Under  these  circum- 
stances the  testimony  objected  to  would 
seem  to  have  been  clearly  admissible  to  show 
what  was  the  probable  weight  of  the  boxes 
packed  on  plaintiff's  ranch.  The  defendant 
!B.  J.  Gregory  and  other  witnesses  for  de- 
fendants had  given  evidence  tending  to  show 
that  measuring  boards,  like  those  used  by 
the  Threshers,  were  never  used  to  measure 
fmlt  to  ascertain  Its  size,  and  that  to  use 
SQch  boards  would  bruise  and  injure  the  firuit, 
and  make  it  unfit  for  shipping  purposes.  la 
rebuttal  Qeorge  Thresher  was  allowed,  over 
the  objection  of  defendants,  to  testify  that 
he  had  seen  defendants'  own  packers  use 
such  boards  to  measure  some  of  the  fruit, 
and  then  use  the  fruit;  and  also  had  seen 
such  boards  used  in  other  orchards  and  In 
canneries.  The  testimony  was  competent 
and  admissible  for  the  purposes  for  which  It 
was  offered,  and  we  see  no  error  In  the  ac- 
tion of  the  court  admitting  It. 

The  above  are  all  the  points  which  requlrf 
special  notice.  We  conclude  that  the  evi- 
dence was  sufficient  to  Justif.v  the  findings  of 
the  court,  and  that  no  prejudicial  error  was 
committed  In  any  of  its  rulings.  The  Judg- 
ment and  ori&e  appealed  from  should  be 
affirmed. 

We  concur:  BRITT,  C;  VANCLIEF,  C. 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


110  Cai.  IM 

OHISHOLM  T.  KETFAUVER.  (No.  18,347.) 
(Supreme  Court  of  California.  Nov.  18,  1805.) 
Trial  —  IKBTBCJCTION  not  Appucablb  to  Evi- 

UKNCB. 

In  ao  action  of  slander,  in  sccusinK  plain- 
tiff of  theft,  defeiidaut  pleaded  that  plnimiCt  coii- 
fpased  to  him,  and  the  court  charged  that,  if 

EInlntifE  atated  to  defendant  that  he,  plaintiff, 
ad  stolen  the  hog  and  the  halter  strap  mentionetl 
in  piainttS'a  (complaint,  aiid  defendant,  without 
malice,  made  the  stiitemcutg  charged  in  ptirsiiaiite 
of  Buch  belief,  if  he  did  make  it,  plaintiff  cannot 
in  such  csHe  be  heard  to  comphtio.  for  it  is  a  well- 
settled  rule  that  no  man  has  a  ri^iht  to  take  ad- 
vantage of  his  own  wrong.  Held,  that  the  in- 
struction was  erroneous,  in  the  absence  of  any 
evidence  that  plaintiff  bo  confessed  to  defendant. 

Department  2.  Appeal  from  superior  court, 
Sutter  county;  E,  A.  Davis,  Judge. 

Action  by  .Tames  Chisholm  against  Wash- 
ington Keyfauver,  In  which  there  was  a 
verdict  for  defendant.  From  an  order  sus- 
taining a  motion  by  plaintiff,  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Beece  Clark  and  K.  S.  Mahon,  for  appel- 
lant W.  H.  Caiiln  and  M.  IS,  Sanborn,  for 
respondent. 

PER  CURIAM.  Action  for  slander.  The 
complaint  Is  composed  of  three  counts.  The 
first  charges.  In  substance,  that  the  defend- 
ant maliciously  and  falsely  spoke  and  pub- 


lished of  and  omcemlng  the  plaintiff,  In  the 
presence  and  hearing  of  one  B.  M.  Rockholt, 
at  a  specified  time  and  place,  that  he  (de- 
fendant) believed  that  plaintiff  stole  a  cex- 
tain  hog  th^  In  plaintiff's  possession,  there- 
by mining  and  intending  to  accuse  the 
plaintiff  of  being  guilty  of  grand  larceny,  and 
that  said  Rockholt  so  tmderstood  the  words 
spoken.  The  second  count  Is  la  substance 
the  same  as  the  first,  »cept  that  the  speak- 
ing and  publication  were  at  a  different  time 
and  place,  and  In  the  presence  and  hearing 
of  a  different  person,  viz.  one  J.  R.  Young. 
The  third  count  charges  that  defaidant,  In 
the  presence  and  hearing  of  said  J.  R.  Young, 
accused  plaintiff  of  having  st<^en  a  certain 
halter  strap.  Intending  thereby  to  charge 
plaintiff  with  being  guilty  of  petit  larceny, 
and  being  so  understood  by  Young,  etc.  Tlie 
answer  of  the  defendant  Is,  perhaps,  justly 
criticised,  on  the  ground  that  It  does  not  spe- 
clQcfllly  nor  unqualifiedly  deny  the  speaking 
or  publlcatl(m  of  the  words  alleged  to  have 
been  spcAen;  but,  as  there  was  no  demurrer 
to  the  answer,  and  as  the  cause  appears  to 
have  been  tried  as  If  the  denials  were  suf- 
flcleut.  It  is  unnecessary  to  ctmslder  this 
point  In  addition  to  denials,  the  defendant 
alleged  In  bis  answer  the  following:  "Fw 
a  further  and  separate  defense,  defendant  al- 
leges that  the  plaintiff  In  said  actlcm  did,  In 
the  month  of  February,  1893,  at  Sutter  coun- 
ty, admit  and  state  to  defendant  that  be 
the  plaintiff,  had  been  guilty  of  stealing 
hogs;  that  plalntUf  stated  to  defendant  that 
he,  plaintiff,  had  stolen  a  pig  or  young  hog, 
of  a  fine  breed  of  hogs,  from  one  Mumaw, 
and  that  plaintiff  pointed  out  said  pig  or  hog 
to  defendant,  and  insinuated  that  he  had 
stolen  the  same.  That  at  about  the  time 
and  place  last  aforesaid,  nlalntlff  stated  to 
the  defendant  that  be,  plaintiff,  had  lain  hid- 
den In  the  brush  near  the  barn  of  one  Frazil 
nearly  a  whole  day,  for  the  purpose  of  steal- 
ing pigs  belonging  to  said  Frazler,  and  did 
at  said  time  succeed  in  stealing  about  five  of 
said  pigs,  and  did  carry  said  pigs  away  from 
said  Frasler's  In  a  sack,  and  bring  th^  to 
the  premises  of  this  defendant  where  plain- 
tiff resided,  and  turn  them  out  where  they 
now  remain.  That,  as  to  the  said  hog,  which 
plaintiff  charges  the  defendant  with  having 
stated  that  plaintiff  did  steal  said  hog,  de* 
fendant  alleges  that  plaintiff  told  him  con- 
flicting stories  as  to  the  manner  In  which 
plaintiff  had  acquired  said  hog,  and  did.  In 
the  opinion  of  defendant,  act  suspiciously 
when  questioned  as  to  how  he,  plaintiff,  had 
become  possessed  ot  said  hog,  and  If  defend- 
ant ever  made  any  statement  In  regard  to 
plaintiff,  and  the  manner  of  his  acquisition 
of  said  hog,  that  was  In  any  way  derogatory 
to  the  good  name  of  plaintiff,  such  statement 
was  brought  about  by  the  admission  afore- 
said In  regard  to  the  stealing  of  the  hogs 
of  Mumaw  and  of  Fra^er,  and  the  suspi- 
cious actions  and  contraalctoty  statements  of 
plaintiff  when  questioned  about  the  hog  that 
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defendant  Is  chained  by  plaintiff  "With  hav- 
iug  staled  that  plaintiff  had  stolen.  That 
in  relation  to  said  halter  strap,  defendant 
alleges  that  plaintiff  made  many  contradlct- 
ory  statements  about  how  he  became  pos- 
sessed of  the  same,  and  that  such  c<mtradict- 
oiy  Rtatoments,  coupled  tvith  the  admissions 
to  defendant  that  plaintiff  did  steal  hogs, 
caused  defendant  to  believe  that  plaintiff 
might  have  been  guilty  of  stealing  said  hal- 
ter strap;  and,  if  defendant  erer  made  any 
statement  touching  the  manner  in  which 
plaintiff  had  acquired  said  strap,  such  state- 
ment was  made  In  a  general  way,  that  the 
plaintiff  was  dishonest,  and  was  based  upon 
the  admissions  of  plaintiff  that  he  bad  stcden 
hogs,  and  had  'swiped'  the  halter  strap; 
'swiped'  being  a  word  which  plaintiff  used 
when  questioned  by  defendant  as  to  bis  man- 
ner of  acquiring  said  strap.  That  at  dlTers 
times  within  the  year  last  past  plaintiff  has 
taken  wood  from  the  premises  of  others,  wlth- 
ont  their  knowledge  or  consent,  and  without 
right,  and  surreptitiously  and  clandeatln^y; 
that  is  to  say,  plaintiff  has  admitted  to  the 
defendant  that  he  has  done  so.  That  the  | 
Toung  mentioned  In  plaintiff's  complaint,  in 
1892  or  18BS,  stated  to  defendant  that  plain- 
tiff had  solicited  said  Young  to  engage  with 
him.  plaintiff,  in  'trapping'  hogs  in  Colusa 
coonty,  moaning  thereby  that  plaintiff  and 
Yonng  should  steal  hogs  in  said  coonty.  That 
If  defendant  erer  used  any  language  towards 
plaintiff  that  could  be  construed  Into  the 
meaning  that  plaintiff  stole  hogs  or  halter 
straps,  defendant  made  such  statement  fully 
and  honestly  belleylug  that  the  same  was 
true,  and  that  he  made  the  same  without 
malice,  and  for  justifiable  ends,  and  without 
Intending  to  injure  or  damage  plaintiff;  and 
that  such  statements  were  caused  by  the  ad- 
missions of  plaintiff  to  the  defendant  afore- 
said, and  by  the  suspicious  conduct  and  equiv- 
ocal actions  of  plaintiff  when  questioned  as 
to  his  maimer  of  the  acquisition  of  said  hogs 
and  lialter  strap.  That  If  defendant  ever 
made  the  statement  Imputed  to  him  about 
plaintiff,  or  anything  that  could  be  construed 
to  Imply  that  plaintiff  did  steal  said  strap 
and  hog,  that  defendant  verily  believes  that 
snch  statement  was  true,  as  the  plaintiff  had, 
as  hereinbefore  alleged,  stated  that  he,  plain- 
tiff, had  been  guilty  of  both  grand  and  petit 
larceny  in  stealing  pigs  and  In  'swiping' 
tstealing]  the  halter  strap.  Wherefore,  de- 
fendant demands  judgment  against  plaintiff 
for  his  costs." 

The  verdict  of  the  jury  and  the  judgment 
of  the  court  were  In  favor  of  the  defendant. 
The  plaintiff  moved  for  a  new  trial  on  the 
grounds  of  insufficiency  of  the  evidence,  that 
the  verdict  is  against  law,  and  errors  In  law. 
The  court  granted  a  new  trial,  but  nimn 
what  ground  the  record  does  not  show.  The 
appeal  la  from  the  order  granting  a  new 
trial. 

Counsel  for  appellant  says  In  his  brief  that 
the  new  trial  waa  granted  solely  on  the 


ground  that  the  court  erred  In  giving  the  fol- 
lowing instiuction  at  request  of  defendant: 
"Subdivision  3  of  section  10G2,  Code  Civ. 
Froc.,  of  this  state,  which  declares  the  law, 
reads:  'Whenever  a  party  has  by  his  own 
declarations,  act  or  <Hu1ssIon,  intentionally 
and  deliberately  led  another  to  b^iere  a  par* 
ticular  thing  true,  and  to  act  upon  such  be- 
lief, he  cannot  in  any  litigation  arising  out 
of  such  declaration,  act  or  omission  be  per^ 
mltted  to  falsify  it'  I  therefore  Instruct 
you  that  if  you  brieve  from  the  evidence 
that  Chlsholm  stated  to  defendant  that  he, 
Chlsholm,  had  stolen  the  hog  and  halter 
strap  mentioned  in  plaintiff's  complaint,  and 
that  Keyfauver,  without  malice,  made  the 
statements  charged  in  pursuance  of  such  be- 
lief, If  he  did  make  them,  Chlsholm  cannot 
in  such  case  be  heard  to  complain;  for  It  is 
a  well-settled  rule  of  law  that  no  man  has  a 
right  to  take  advantage  of  bis  own  willful 
and  deliberate  wrongs." 

Counsel  for  appellant  further  says  In  his 
brief  ttiat  in  granting  the  motion  for  a  new 
trial  the  court  said:  "That  If  said  Instruc- 
I  tlon  is  correct  law,  it  provides  a  new  mode 
of  justification,  and  that  a  defendant  may 
justify  a  slanderous  charge  without  proving 
its  truth.  •  •  ♦  Besides,  I  find  no  evidence 
In  the  statement  showing  that  plaintiff  con- 
fessed to  the  defendant  that  he  stole  elthw 
the  hog  or  the  strap.  This  Instruction,  there- 
fore, ccmstitutes  an  error  which  must  be 
deemed  prejudicial  to  plaintiff,  and  it  Is  by 
reason  of  this  error  atoie  that  I  shall  gsmat 
a  new  trial." 

Counsel  for  respondent  does  not  deny  that 
the  court  used  this  language,  but  contends, 
not  only  that  the  giving  of  this  instruction 
was  error,  and  also  contends  that  the  order 
granting  a  new  trial  Is  justifiable  on  other 
grounds,  and  especially  on  the  grounds  that 
the  evidence  was  Insufficient  to  justify  the 
verdict  of  the  jury,  and  that  the  court  erred 
in  striking  out  plaintiff's  evidence  itf  his 
good  character. 

Without  deciding  as  to  the  merits  of  the 
Instruction  in  question  as  an  abstract  propo- 
sition of  law,  I  think  the  court  was  right  in 
saying  it  was  not  applicable  to  the  evidence, 
and  yet  might  have  been  prejudicial  to  plain- 
tiff. The  order  appealed  from  is  affirmed, 
with  leave  to  the  defendant  to  amend  bis 
answer,  If  so  advised. 


11*  Oil.  0 

HIBERNIA  SAVINGS  &  LOAN  BOO.  T. 
CLARKB  et  aL   (8.  F.  27.) 

(Supreme  Oourt  of  CalUomia.    Nov.  13,  18^.) 

Statctbs  —  CoxsTRDCTiON  — Judgment  aoainst 
Husband  and  Wipe  on  Husband^s  Obliga- 
tion —  Vacation  —  Rkvbkbal. 
1.  Pol.  Code,  S  4178,  requiring  the  sheriff  to 
Hwve  "ail"  process  in  the  maauer  prescribed  by 
law,  menus  only  such  proceaa  an  conies  to  his 
hands,  and  does  not,  as  a  gcneml  law.  requiring 
him  to  serve  all  process,  render  Code  Civ.  Proc. 
I  410,  aathorizing  service  of  certain  process  by  a 
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petsoD  othw  than  him,  as  &  special  law,  a  viola- 
tlon  of  Const,  art.  4,  §  25. 

2.  Code  CW.  Proc.  §  410,  in  requiring  a  sum- 
mons, when  served  hf  a  person  other  than  a  sher- 
iff, to  be  retamed,  with  such  person's  affidavit 
of  Bervice,  to  the  office  from  which  it  issoedt  doee 
not  require  the  affidavit,  when  returned,  to  be 
filed. 

S,  Where,  In  a  suit  to  foreclose  a  mortgage, 
Judgment  by  default  is  entered  against  the  mort- 
gagors for  foreclosure  of  a  lien  set  up  in  a  cross 
complaint,  a  motion  by  them  to  vacate  the  judg- 
ment should  b'^  granted,  where  the  record  does 
not  show  that  the  cross  complaint  was  served  on 
them,  and  thrir  affidavit  that  it  was  not  served 
Is  uncontradicted 

4.  A  mortgage,  and  note  secured  by  it,  ex- 
ecnted  by  the  husband  alone,  and  in  which  the 
wife  his  DO  interest,  will  not  support  a  judgment 
against  bnsbnnd  and  wife  jointly. 

R.  Where  defendants  suffered  default,  and 
failed  to  appear  at  the  trial,  they  waive  findings, 
under  Code  Civ.  Proc.  §  634. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  of  city  and  coun- 
ty of  San  Francisco. 

Action  by  the  Hibernia  Savings  &  lioan 
Society  against  Alfred  Clarke  and  others 
for  foreclosure  of  a  mortgage.  From  a  judg- 
ment of  foreclosure,  and  an  order  denying  a 
motion  for  its  vacation,  defendants  a^peaL 
Reversed. 

Alfred  Clarke,  for  appellants.  Tobln  & 
Tobin,  for  respondent. 

BELCHER,  C.  The  plaintiff  brought  this 
action  to  foreclose  a  mortgage  executed  by 
the  defendant  Alfred  Clarke  to  secure  pay- 
ment of  bis  promissory  note  for  $10,200, 
dated  January  11, 1880,  and  payable  to  plain- 
tiff, or  order,  one  year  after  date,  with  in- 
terest. Johanna  F.  Clarke  and  several  other 
persons  were  made  parties  defendant,  upon 
the  ground  that  they  had  or  claimed  Inter- 
ests In,  or  Hens  upon,  the  mortgaged  prem- 
ises, which  Interests  or  liens  were  alleged  to 
be  subsequent  and  subject  to  the  lien  of  said 
mortgage.  The  defendants  Alfred  Clarke 
and  Johanna  F.  Clarke  did  not  appear,  and 
their  defaults  were  entered.  The  defendant 
Samuel  G.  Murphy  answered,  and  filed  a 
cross  complaint,  setting  up  that  he  held  a 
deed  of  a  part  of  the  said  mortgaged  prem- 
ises and  of  other  land,  which  was  executed 
to  him  In  June,  1801,  by  the  defendants 
Clarke,  and  which  was  absolute  In  form, 
but  was  intended  as  a  mortgage  to  seen  re 
luyment  of  two  promlBsory  notes  made  by 
defendant  Alfred  Clarke  for  $3,000  each, 
with  interest,  and  praying  that  the  said  deed 
be  adjttdgctl  to  be  a  mortgage  to  secure  pay- 
ment of  said  notes,  etc.  The  defendant  the 
Gray  Bros.  Artificial  Stone  Paving  Company 
answered,  setting  up  that  it  bad  recovered 
a  judgment  in  the  superior  court  In  and  for 
the  city  and  county  of  San  Francisco  against 
the  defendant  Alfred  Clarke,  for  tlic  sum  of 
$08(t,  and  $0^30  costs  of  suit,  which  judg- 
ment was  still  in  fuU  force  and  effect,  and 
was  a  lien  on  the  mortgaged  premises  su- 
perior to  the  plaintiff's  mortgage  and  the 
claim  of  defendant  Murphy.  The  defendant 


E.  J.  Wilson  answered,  setting  up  that  he 
held  a  grant,  bargain,  and  sale  deed  of  a 
part  of  the  said  mortgaged  premises,  and  of 
other  lands,  which  was  executed  to  him  in 
September,  1891,  l^  def^dant  Alfred  Clarke, 
In  trust,  to  secure  payment  of  a  promissory 
note  for  $12,000  and  Interest,  made  by  said 
Clarke,  on  which  there  was  still  due  and  un- 
paid the  sum  of  fl(^450,  with  a  prayer  for 
proper  relief. 

The  cause  came  on  regularly  for  trial  on 
August  29,  1894,  upon  the  pleadings  of  the 
respective  parties,  and  a  decree  of  foreclo- 
sure was  entered  on  November  17, 1894.  The 
decree  recites  that:  "Findings  having  been 
duly  waived  herein,  and  the  court  having 
heard  the  proof  of  the  respective  i>artles, 
and  the  evidence  produced  In  support  there- 
of, and  having  considered  the  same,  and  It 
appearing  to  the  satisfaction  of  the  court  (1) 
that  the  defendants  Alfred  Clarke  and  Jo- 
hanna F.  Clarke  were  duly  served  with  sum- 
mons, together  with  a  copy  of  the  complaint, 
and  that  the  defaults  of  said  defendants  for 
not  appearing  and  answering  were  duly  en- 
tered on  August  11,  1894;  (2)  that  the  sep- 
arate answer  and  cross  complaint  of  the 
defendant  Samuel  G.  Murphy  was  duly  and 
personally  served  upon  the  defendants  Al- 
fred Clarke  and  Johanna  F,  Clarke;  (3)  that 
there  is  due  and  owing  to  the  plaintiff  from 
the  defendants  Alfred  Clarke  and  Johanna 

F.  Clarke,  upon  the  note  and  mortgage  men- 
tioned and  set  fortli  In  the  complaint,  the 
sum  of  $11,420.43,  that  all  the  allegations  of 
the  complaint  are  true,  and  that  $3oO  is  a 
reasonable  amount  to  be  allowed  plaintiff 
as  counsel  fee  In  the  action;  (4)  that  there  is 
now  due  and  owing  the  defendant  Murphy, 
upon  the  notes  mentioned  and  set  forth  in 
his  answer  and  cross  complaint,  the  sum  of 
$7,280,  and  that  the  deed  therein  set  fortii 
was  Intended  as  a  mortgage,  to  secure  the 
payment  of  the  moneys  due  and  to  grow  due 
upon  said  notes;  (5)  that  there  Is  now  due 
and  owing  to  the  defendant  the  Gray  Bros. 
Artificial  Stone  Paving  Company,  under  a 
judf^ment  set  forth  In  its  answer,  the  sum 
of  $080  principal,  $120.75  Interest,  and  $13 
costs;  (6)  that  there  is  due  and  owing  ui>on 
the  note  set  out  In  the  answer  of  E.  J.  Wil- 
son, secured  by  a  trust  deed  to  said  Wilson, 
described  in  his  answer,  a  certain  sum  in  L'. 
S.  gold  coin,  the  amount  of  which  is  to  be 
subsequently  determined  by  the  court  in 
case  any  money  shall  remain  appllcnble  to 
said  trust  after  satisfying  the  prior  liens 
of  the  plaintiff  and  said  Mnrphy,— It  is  then 
adjudged  that  the  plaintiff  recover  from  the 
defendants  Alfred  Clarke  and  Johanna  F. 
Clarke  the  sum  of  $11,426,  with  legal  in- 
terest and  counsel  fees,  as  aforesaid:  that 
the  defendant  Murphy  recover  from  tlie  de- 
fendant Alfred  Clarke  tlic  sum  of  S7,2SU, 
with  Interest;  that  tho  defendant  the  Gray 
Bros.  Artificial  Stone  Paving  Company  re- 
cover from  the  defendants  Alfred  Clarke 
and  Johanna  F.  Clarke  the  sum  of  $1,100.75, 
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with  interest,  and  fIS  costs;  that  the  de- 
fendant E.  J.  Wilson  Is  entitled  to  recover, 
as  trustee,  from  the  defendant  Alfred 
f'larke,  under  the  note  and  tnist  deed  set 
forth  In  hlB  answer,  the  amount  due,  etc.; 
and  that  all  of  the  real  property  described 
in  the  complaint  of  plaintiff,  and  in  the  an- 
swer and  cross  complaint  of  defendant  Mur- 
phy, be  sold  as  by  law  provided,  and  the 
proceeds  of  the  sales  applied  In  a  manner 
apeolfled." 

In  January,  1895,  in  pursuance  of  previous 
notice,  the  defendants  Clarke  moved  the 
court  to  vacate  and  set  aside  the  judgment 
and  decree  entered  In  the  action,  npon  the 
grounds  that  no  summons  was  served  on 
either  of  said  defendants  by  any  person  au- 
thorized or  qualified  to  serve  the  same,  and 
there  was  no  appearance  by  either  of  them, 
and  hence  the  court  never  acquired  Jurisdic- 
tion of  their  persona;  tliat  no  findings  were 
filed,  and  findings  were  not  waived  by  said 
defendants,  or  either  of  them;  that  the 
pleading  of  the  defendant  the  Gray  Bros. 
Artificial  Stone  Paving  Company  and  the 
pleading  of  the  defendant  E.  J.  Wilson  were 
not  served  on  said  defendants,  or  either  of 
them,  and  the  trial  was  had  In  the  absence 
of,  and  without  notice  to,  said  defendants. 
The  motion  was  made  upon  the  judgment 
roll,  and  the  affldavits  served  and  filed  with 
the  notice.  The  court  denied  the  motion, 
and  the  defendants  Clarke  appeal  from  the 
order  denying  the  same  and  from  the  judg- 
ment  and  decree  of  foreclosure. 

1.  The  record  contains  an  alUdavlt,  made 
by  one  H.  Monahan,  in  which,  after  stating 
the  title  of  the  court  and  cause,  he  deposes 
and  says  that  at  all  the  times  mentioned 
therein  he  was  over  the  age  of  18  years, 
and  not  a  party  to  the  said  aeUon;  that  on 
a  day  named,  at  the  city  and  county  of  San 
Francisco,  state  of  California,  he  personally 
served  the  summons  Issued  In  said  action, 
"which  Is  hereunto  annexed  and  made  a  part 
hereof,  on  Johanna  F.  Clark,  one  of  the  de- 
fendants therein  named,  and  personally 
known  to  me  to  be  the  defendant  therein 
named,  by  then  and  there  personally  deliv- 
ering to  said  Johanna  F.  Clarke  a  copy  of 
said  snmmons."  The  aflldavlt  then  states 
the  same  facts  as  to  the  service  of  the  sum- 
mons by  the  affiant  on  Alfred  Clarke,  and 
that  "copies  of  the  complaint  In  the  above- 
entitled  action  were  attached  to  the  copies 
of  piimmona  delivered  to  the  defendants,  as 
aforesaid,  which  copies  of  complaint  were 
delivered  by  me  to  said  defendants,  and 
pach  of  them,  personally,  at  the  same  time 
and  place  as  the  copies  of  summons,  as  afore- 
said." This  affidavit  shows  a  sufficient  serv- 
ice of  the  summons,  if  such  service  could  be 
made  by  a  person  other  than  the  sheriff, 
as  provided  by  section  410  of  the  Code  of 
Civil  Procedure.  It  Is  objected,  however, 
that,  under  the  general  law  declared  in  sec- 
tion 4176  of  the  Political  Code,  and  in  the 
fMninty  govemment  Act,  "the  sherifT  must 


*  *  *  serve  all  process  and  notices  in  the 
manner  prescribed  by  law,"  and  that  service 
can  be  made  by  no  other  person;  that  sec- 
tion 410,  Code  Civ.  Proc,  in  so  far  as  It 
authorizes  service  by  a  person  other  than 
ttie  sheriff.  Is  a  special  law.  In  conflict  with 
the  general  law,  and  the  passage  of  which 
was  inhibited  by  section  25,  art.  4,  of  the 
constitution,  and  hence  the  attempted  serv- 
ice thereunder  on  appellants  was  insufficient 
to  give  the  court  jurisdiction  of  their  pw^ 
sons. 

Without  following  the  very  elaborate  ar- 
gument of  counsel  on  this  point.  It  Is  enough 
to  say  that  the  same  point  was  made  In  ref- 
erence to  the  service  of  an  Injunction,  and 
held  untenable.  In  Golden  Gate  Con.  H.  M. 
Oo.  T.  Superior  Court,  66  Oal.  190,  8  Pac 
628.  In  that  case  the  court,  referring  to  the 
language  above  quoted  from  the  Political 
Code,  said:  "The  section  is  found  in  the 
chapter  defining  the  duties  of  sheriff,  and 
does  not  give  to  or  impose  upon  him  ex- 
clnsively  the  duty  of  serving  all  process  and 
notices,  but  requires  of  him  to  8«rve  all  pro- 
cess and  notices  directed  to  him,  or  placed 
in  his  hands  for  service,  which  the  law  com- 
mands him  to  serve  when  addressed  or  hand- 
ed to  him."  Section  410,  Code  Oiv.  Proc., 
was  not  repealed  by  the  county  govwnmoit 
act,  as  claimed,  but  was  amended  and  re- 
enacted  In  1883.    St.  1893,  p.  207. 

It  is  further  objected  that  the  affidavit  of 
service  was  never  filed,  and  that  It  was  Im- 
properly Included  In  the  judgment  roll.  But 
the  statute  did  not  require  the  affidavit  to 
be  filed.  It  required  ouly  that  the  summons 
be  returned  to  the  office  of  the  clerk  from 
which  It  Issued,  with  an  affidavit  of  Its  serv- 
ice. Code  Civ.  Proc.  9  410.  The  summons 
was  returned  and  filed,  and  the  affidavit,  aa 
it  states,  was  "annexed"  thereto.  This  was 
sufficient 

2.  The  objection  that  no  findings  were  filed, 
and  that  findings  were  not  waived  by  m>- 
pellants,  is  clearly  untenable.  When  they 
suffered  their  defaults  to  be  entered,  and 
failed  to  appear  at  the  trial,  they  waived 
findings.  Code  Civ.  Proc  I  634.  Besides, 
the  recitals  in  the  decree  constitute  suffi- 
cient findings.  If  findings  were  required. 

8.  The  objection  to  the  judgment  and  de- 
cree, in  so  far  as  It  Is  in  favor  of  the  Gray 
Bros.  Artificial  Stone  Paving  Company  and 
of  E.  J.  Wllsnn,  must  be  sustained.  The 
court  found  that  the  answer  and  cross  com- 
plaint of  Murphy  were  served  on  appellants, 
but  there  Is  no  finding,  and  nothing  in  the 
record  to  show,  that  the  pleadings  of  the 
paving  company  and  Wilson  were  ever  so 
served ;  and  the  uncontradicted  affidavits  of 
appellants,  which  were  ffied  and  used  on  the 
hearing  of  their  motion,  state  positively  that 
the  said  pleadings  were  not  served  on  either 
of  them.  But  without  such  service  the  court 
had  no  power  or  authority  to  grant  the  said 
cross  complainants  any  afflrmatlve  reli«f. 
Society  T.  Fella,  54  OaL  60& 
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4.  The  note  and  mortgage,  which  were  the  t 
basis  of  plaintiff's  action,  were  executed  on- 
ly by  Alfred  Clarke.  It  was  clearly  error, 
therefoi-e,  for  the  court  to  find  that  there 
was  due  and  owlos  to  the  plaintiff  "from  the 
defendants  Alfred  Clarke  and  Johanna  F. 
Clarke,"  upon  the  said  note  and  mortgage, 
the  Bum  stated,  and  to  adjudge  that  plalntlfiC 
"recover  from  the  defendants  Alfred  Clarke 
and  Johanna  F.  Clarke"  the  said  sum.  So 
the  judgment  pleaded  by  the  Gray  Bros. 
Artificial  Stone  Paving  Company  was  against 
Alfred  Clarke  only,  and  it  was  error  there- 
fore for  the  court  to  adjudge  that  that  com- 
pany "recover  from  the  defendants  Alfred 
Clarke  and  Johanna  F.  Clarke"  the  amount 
of  said  Judgment 

For  the  errors  ahove  noted,  the  Judgment 
and  decree  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  HAYNES,  C;  BRITT,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  decree 
are  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 


IM  Cel.  043 

Ex  parte  MILLER.    (No.  21,185.) 
(Supremo  Court  of  California.    Nov.  6,  1895.) 

GOABDiAN  or  IKFANT— Appointment— Fhoosdurb 
— COLI.ATEB1L  Attack. 

1.  An  order  appointing  a  guardian  of  an  iu- 
fant,  from  which  appeal  will  lie,  cannot  be  st- 
acked by  a  habcac.  corpus  proceeding,  except  for 
want  of  jurisdiction  to  render  it 

2.  Civ.  Code,  {  203,  declaiiog  that  abuse  of 
parental  authoril?  ia  the  subject  of  judicial  cog- 
nizance in  a  dvil  uction,  and,  when  the  abuse  is 
eEtablishcd,  the  child  may  be  freed  from  dominion 
of  the  parent,  nud  the  duty  of  supixirt  and  edu- 
cation enforced,  does  not  limit  the  authority  to 
appoint  a  guardian  on  petition  to  the  superior 
court  as  provided  by  Code  Civ.  Proc  J  1747. 
Beatty.  C.  J.,  disbenting. 

In  bank. 

Habeas  corpus  proceeding  to  obtain  custody 
of  LlUey  Miller.  Writ  discharged. 

H.  C.  Grant,  for  petitioners.  Martin  Stevens 
and  James  L.  Robinson,  for  respondent 

HARRISON,  J.  The  return  to  the  writ  Is- 
sued herein  shows  tliat  the  said  Lilley  Miller 
is  an  infant  of  the  age  of  about  11  years,  and 
that  she  Is  in  the  custody  and  under  the  con- 
trol of  John  McComb,  by  virtue  of  an  order  of 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  made  May  8,  1894,  appointing 
him  guardian  of  her  person.  On  February  IJS, 
1894,  McComb  ^ed  a  petition  In  said  superior 
court,  pi-aying  to  be  appointed  guardian  of  her 
person,  and  thereupon  the  court  appointed  a 
day  for  bcoring  said  petition,  and  directed  no- 
tice to  be  sen-ed  uiwu  her  parents  by  citation, 
at  least  live  days  before  said  hearing.  The 
citation  was  thereupon  issuetl  out  of  the  court, 
and  served  upon  the  parents',  and  at  the  hear- 
ing the  said  parents  appeaicii  in  person  and 


by  attorney;  and  the  court,  after  bearing  the 
petition  and  considering  the  same,  made  an 
order  on  the  8th  of  May  appointing  McComb 
the  guardian  of  the  infant  and  on  the  12th  of 
May  letters  of  guardianship  were  issued  to 
him,  and  he  has  since  had  the  custody  and 
control  of  said  Infant. 

Section  243  of  the  CivU  Code  provides:  "A 
guardian  of  the  person  or  property,  or  both,  of 
a  person  residing  in  this  state,  who  Is  a  mi- 
nor, or  of  unsound  mind,  may  be  appointed  in 
all  cases  other  than  those  named  In  section  241, 
by  the  superior  court,  as  provided  In  the  Code 
of  Civil  Procedure."  Section  1747  of  the  Code 
of  Civil  Procedure  provides  that:  "The  supe- 
rior court  of  each  county,  when  It  appears  nec- 
essary or  convenient  may  ap[>olnt  guardians 
for  the  persons  or  estates,  or  either  of  them,  of 
minors  who  have  no  guardian  legally  appoint- 
ed by  will  or  deed,  and  who  are  Inhabitants  or 
residents  of  the  county,  or  who  reside  without 
the  state  and  have  estate  within  the  county. 
Such  appointment  may  be  made  on  the  peti- 
tion of  a  relative  or  other  person  on  behalf  of 
the  minor,  or  on  the  petition  of  the  minor  If 
fourteen  years  of  age.  Before  making  such 
appointment  the  court  must  cause  such  notice 
as  such  court  deems  reasonable  to  be  given  to 
any  person  having  the  care  of  such  minor,  and 
to  such  relatives  of  the  minor  residing  In  the 
county,  as  the  court  may  deem  proper."  As 
the  parents  of  the  child  appeared  In  person 
and  by  attorney  at  the  bearing  upon  the  peti- 
tion, the  giving  of  the  notice  to  that  extent  l>e- 
came  Immaterial,  but  it  may  be  noted  that 
they  were  also  served  with  the  notice  directed 
by  the  court. 

The  action  of  the  superior  court  in  appoint- 
ing the  respondent  as  guardian  of  the  infant 
was  a  Judicial  proceeding,  from  which  an  ap- 
peal could  liave  been  taken  to  this  court  tCode 
Civ.  Proc.  8  9(J3,  subd.  3;  In  re  Get  Yomig, 
90  Cal.  77,  27  Pac.  158);  and,  unless  the  ap- 
peal was  taken  within  GO  days  after  the  or- 
der of  appointment  was  entered  (Code  Civ. 
Proc.  §  1715),  it  became  final.  The  right  of 
the  guardian  to  the  custody  of  the  infant  can  be 
attacked  collaterally  only  upon  the  want  of  Ju- 
risdiction in  the  superior  ooxu-t  to  make  the  or- 
der; and  when,  upon  proceedings  in  hnboaa 
corpus,  the  i-espondent  Justifies  his  custody  of 
the  infant  by  this  Judgment,  an  impeachment 
of  the  Judgment  is  a  collateral  attack.  The 
eonstlttitloD  (article  6,  §  5)  has  conferred  upon 
the  superior  court  Jurisdiction  In  all  matters  in 
probate;  and  that  court  Js  thus  given  control 
over  the  persons  and  estates  of  minors  (Wilson 
v.  Roach,  4  Cal.  3G6),  and  the  power  to  ap- 
point tlieir  guardians  (Murphy  v.  Sui>erior 
Oaurt,  84  Cal.  570,  24  Pac.  310).  As  the  filing 
of  the  petition  for  the  appointment  of  a  guard- 
Ian  save  to  the  superior  court  jurisdiction  of 
the  subject-matter,  and  the  appearance  of  the 
parents  at  tlie  hearing:  of  the  petition,  as  well 
as  tlie  service  upon  them  of  the  citation,  gave 
to  the  court  jurisdiction  over  their  persons,  it 
was  incuraboiit  upon  them  to  present  to  that 
court  any  mutter,  if  such  existed*  which  would 
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have  Justified  the  conrt  In  denying'  the  peti- 
tion. They  cannot  afterwards,  upon  proceed- 
ings in  habeas  corpus,  assert  a  rigbt  to  the 
custody  of  the  Intent  as  against  the  guardian, 
which  they  mig^t  have  preseaited  fta  Uiat  pro- 
ceeding, but  which  tliey  neglected  to  presoit 

Section  208  of  the  Oivll  Code  is  not  a  lim- 
itation up<m  the  Jurisdiction  which  has  been 
conferred  by  flie  ecmstltntion  upon  the  supe- 
rior court,  nor  Is  it  a  limitation  upon  the  ex- 
ercise of  that  Jorlsdiction  which  Is  authorized 
by  section  243.  Section  248  authorizes  this 
Jurisdiction  to  be  exercised  "In  all  cases  other 
than  those  named  in  section  241";  and  secti<m 
1747  preecribea  the  procedure  to  be  observed 
in  the  exercise  of  the  Jurisdiction.  The  pri- 
mary purpose  of  section  203  Is  to  confer  a  rtght 
of  action  In  favor  of  a  child  against  Its  parent 
for  the  alnise  of  parental  authcnlty,  and  as  an 
incident  thereto,  upon  eatabllahing  the  cause 
of  action,  to  emancipate  the  child  from  tbe 
control  of  the  parent,  and  at  the  same  time  en- 
force Id  its  favor  and  against  the  parent  the 
lAreot's  obligation  of  support  and  education. 
The  authority  tor  appointing  a  guardian  for 
the  child  is  not  conferred  by  this  section,  and 
It  is  dependent  upon  an  enforcement  in  be- 
half of  the  child  of  the  right  of  action  thereby 
authorized.  In  Hunt's  Case  (Cal.)  37  Pac. 
206,  the  Judge  of  the  superior  court  bad  made 
an  ex  parte  order  directing  the  respond«it, 
Kane,  to  take  tiie  custody  of  the  children  be- 
fore any  hearing  had  been  liad  upon  his  peti- 
tion tor  guardianship,  or  a  Judicial  determtna- 
lltm  that  any  grounds  existed  for  appolnttng  a 
guardian  for  the  minors.  Tbe  order  was  also 
made  without  any  notice  whatever  to  the  par- 
ents, or  either  of  them,  and  without  tbe  issu- 
ance of  any  letters  of  guardianship,  or  requir- 
ing from  Kane  any  undertaking;  and  it  was 
htid  that  this  proceeding  of  the  court  was 
wholly  unauthorized.  Wtiat  was  said  in  the 
oplniMi  ctmcemlng  section  203  was  merely  il- 
lustrative, and  was  not  required  by  tbe  facts 
of  tbe  case,  and  cannot  be  Invoked  as  autbtw- 
ity  under  the  facts  of  tbe  present  case. 

The  writ  la  discharged,  and  the  Infant  is  re- 
manded to  the  custody  of  the  resiKindent. 

We  concor:  OABOUTTB,  J.;  McFAB- 
LAND.  J.;  VANFLEST,  J. 

TEMPLE,  J.  I  concur  In  tbe  order  dis- 
missing the  writ,  and  remanding  the  child  to 
its  guardian.  I  do  not  tlilnk  section  203, 
Civ.  Code,  throws  any  light  whatever  upon 
the  question  here  Involved.  It  does  not  pur- 
port to  be,  nor  Is  It,  a  limitation  upon  the 
power  conferred  upon  the  Judge  of  the  superi- 
or court  In  other  sections.  The  argument  that 
tt  has  such  effect  Is,  I  think,  founded  upon  a 
mistaken  view  of  the  policy  of  the  law.  If,  it 
to  said,  ft  guardian  con  be  appointed  in  such  a 
case  on  the  application  ot  any  person  whom- 
soever, in  a  summary  proceeding,  then  section 
203  sexres  no  useful  purpose.  Why  should  the 
right  to  Inlng  such  an  action  be  confined  to 
eertalo  specified  persons,  and  why  most  it  be 


determined  In  a  regular  action,  If  the  same 
purpose  can  be  attained  In  this  summary  pro* 
ceedlng7  Ttie  answer  la  tiiat  the  same  pur- 
pose is  not  attained  In  the  summary  proceed- 
ing. Wben  a  parent  la  deprived  of  the  custo- 
dy of  bis  dilld,  and  th»efOre  of  the  right  to 
Its  services  and  earnings,  by  the  snmmaiy  pro- 
ceeding, he  la  no  longer  liable  tat  Its  ttipport 
and  education.  This  Is  true  as  a  general  prop- 
osition of  law,  and  It  Is  recognized  by  our 
Code.  Seetlot  19^  Id.,  prorldes  that  a  par- 
ent entitled  to  the  custody  of  a  Child  must  give 
him  support  and  education  suitable  to  his  dr- 
cumstanees;  plainly  implying  that  the  parent 
does  not  owe  tbat  duty  to  a  child  wben  be  is 
not  entitled  to  Its  custody.  Section  204,  Id., 
Is:  *rrbe  authority  (tf  a  parent  ceases:  <1> 
Upon  the  ai^)olBtment  by  a  court  of  a  guard- 
ian of  fbe  peraon  ot  a  Child."  In  aocmdance 
with  tills  idea,  sectlMi  205  of  the  same  Code 
provides  for  tbe  case  of  the  death  of  a  parent 
chargeable  with  the  support  ot  a  child;  and 
section  207,  that,  when  a  parent  neglects  to 
provide  necessaries  for  a  <^ld  **wbo  is  nndw 
his  charge,"  third  persons  may  provide,  and 
recover  their  value  team  such  parents.  In 
cases  ol  divorce,  and  In  controversies  between 
tbe  parents  In  regard  to  tbe  custody  of  dill- 
dren,  other  secticais  provide  for  the  suroort  ot 
tbe  idilldren  (seetlCMis  137  and  189,  Id.);  but 
in  no  other  case,  except  as  provided  In  section 
203,  has  the  court  the  power  to  deprive  the 
parent  of  his  authority,  and  yet  bold  him  lia- 
ble tor  On  maintenance  ot  bis  child  accord- 
ing to  bis  condltlcHi.  If  a  parent,  because  oC 
his  own  Incompetency  or  moral  worthlessness, 
Defects  bis  child,  it  would  ordinarily  be  of  no 
tanportance  to  have  a  decree  requiring  talm  to 
support  a  child  which  he  Is  neglecting  or 
almslng;  but,  if  a  wealthy  parmt  were  to 
abuse  his  antbMlty,  It  would  be  of  tiie  first 
Importance  to  tbe  child  that  It  should  be  edu- 
cated as  a  child  bom  In  tbat  condition  of  llfC 
la  entitled  to  be.  That  this  ia  the  purpose  of 
section  208  I  cannot  doubt,  and  It  has  no  bear- 
ing whatever  upon  tbe  construction  to  be  giv- 
en to  section  243,  Oiv.  Code,  or  section  1747, 
Code  Oiv.  Proc.  I  tberefrae  ocmcur  in  the  or- 
der. 

BEATTT,  0.  J.  I  dissent  It  appears 
from  the  return  to  the  writ  tbat  on  February 
28,  1894,  John  McComb  filed  his  petition  In 
tbe  superior  court  of  the  city  and  county  of 
San  Francisco,  describing  himself  as  secre- 
tary of  the  California  Society  for  the  Pre- 
vention of  Cruelty  to  Children,  and  alleging 
tbat  Lena  Miller,  a  minor,  has  no  guardian 
legally  appointed  by  will,  and  Is  a  resident 
of  said  city  and  county;  that  Benjamin  Mil- 
ler and  Bena  Miller,  her  parents,  are  "unfit 
and  Improper  persons  to  bare  the  custody  of 
said  minor";  that  she  is  ten  years  of  age; 
that  her  parents  reside  In  San  Francisco; 
and  that  it  is  necessary  to  appoint  a  guard- 
ian of  her  person.  Upon  tbe  filing  of  this 
petition,  an  order  was  made  appointing  Fri- 
day, March  19, 1894,  tor  the  bearing,  and  fii- 
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reeting  fire  days'  notice  thereof  to  be  served 
upon  the  parents.  Upon  this  a  citation  was 
Issued,  requiring  the  parents  to  appear  on 
March  9th,  and  show  cause  why  John  Mc- 
Comb  should  not  be  appointed  such  guard- 
Ian,  which  citation  was  served  on  March 
Cth,  only  three  days  before  the  day  appoint- 
ed for  the  hearing.  The  order  of  the  superi- 
or court  does  not  show  that  the  parents  ap- 
peared in  court,  but  It  is  alleged  In  the  re- 
turn that  they  did,  and  that  there  was  a  full 
hearing.  However  this  may  he,  the  order 
appointing  a  guardian  merely  recites  that 
the  petition  came  on  regularly  for  hearing; 
tliat  due  proof  was  made,  to  the  satisfaction 
of  the  judge,  that  notice  had  been  given  to 
the  relatives  of  the  minor  residing  In  the 
county;  that  the  minor  was  a  resident  of  the 
county,  and  needed  the  care  and  attention 
of  some  lit  and  proper  person,  "Wherefore 
It  Is  ordered  that  John  AlcComb  be  appoint- 
ed guardian  of  the  person  and  estate  of  said 
minor,  and  that  letters  Issue  upon  his  giving 
a  bond  In  the  sum  of  Ave  dollars."  It  fur- 
ther appears  that  the  required  bond  was 
given,  and  letters  of  guardianship  thereupon 
Issued.  It  Is  now  held  that,  by  these  pro- 
ceedings, tlie  natural  right  of  the  parents  to 
the  custody  and  society  of  their  minor  child 
has  l>een  finally  determined,  and  that  she  is 
henceforth  subject  to  the  exclusive  control 
of  the  guardian  so  appointed,  or  of  such  oth- 
ers as  may  be  appointed  In  his  place. 
I  This  decision  is,  In  my  opinion,  in  conflict 
with  section  203  of  the  Civil  Code,  which 
reads  as  follows:  "The  abuse  of  parental 
authority  is  the  subject  of  judicial  cogni- 
zance In  a  civil  action  brought  by  the  child, 
or  by  Its  relative  within  the  third  degree,  or 
by  the  supervisors  of  the  county  where  the 
child  resides;  and,  when  the  abuse  Is  estab- 
lished, the  child  may  be  freed  from  tiie  do- 
minion of  the  parent,  and  the  duty  of  sup- 
port and  education  enforced."  In  Re  Hunt 
this  court  rendered  a  decision  in  bank, 
which  is  reported  in  103  Cal.  355,  and  37 
Pac.  200,  and  In  which  It  was  held  that  "the 
father  and  mother,  being  the  natural  guard- 
ians of  a  child,  can  be  deprived  of  the  cus- 
tody of  its  person  only  by  a  proceeding  un- 
der section  203  of  the  Civil  Code."  In  that 
case  a  stranger  had  asked  to  be  appointed 
guardian  of  two  minor  children  of  the  peti- 
tioner, upon  an  allegation  that  the  parents 
were  persons  of  Intemperate  habits,  and  not 
fit  to  have  the  custody  of  their  children.  Up- 
on the  filing  of  the  petition,  an  ex  parte  or- 
der was  made  by  the  judge  of  the  superior 
court,  awarding  the  custody  of  the  children 
to  the  petitioner  pending  a  hearing.  After 
the  day  appointed  for  the  rehearing,  but  be- 
fore its  completion,  and  before  any  final  or- 
der in  the  matter,  the  writ  of  habeas  corpus 
was  Issued  out  of  this  court,  and  afterwards 
the  case  was  decided  in  the  manner  and  up- 
on the  ground  above  stated. 

It  bas  been  contended  la  the  argiim«it 
hm  tbat  the  point  decided  in  the  Hunt  Gase 


was  not  necessarily  involved,  or  Involved  at 
ail,  and  consequently  that  the  expression 
above  quoted  from  the  opinion  was  obiter, 
and  of  no  authority.  I  cannot  assent  to  this 
view.  While  it  is  possible  tbat  the  case 
might  have  been  decided  upon  another 
ground,  it  cannot  be  denied  that  the  ground 
upon  which  the  decision  was  expressly  put 
was  presented  by  the  case.  It  clearly  ap- 
peared that  an  attempt  had  been  made,  in  a 
summary  statutory  proceeding  for  the  ap- 
pointment of  a  guardian,  to  determine  the 
question  whether  the  parents  of  minor  chil- 
dren had  not  by  their  misconduct  (their  in- 
temx>erate  habits)  forfeited  their  natural 
right  to  the  care,  custody,  and  society  of 
their  children.  If  the  issue  tendered  by  tbe 
petition  was  one  which  the  court  had  no  Ju- 
risdiction to  try  In  that  proceeding.  It  Is 
clear  that  the  provisional  order  made  there- 
in, awarding  the  temporary  custody  of  the 
children  to  the  petitioner,  was  in  excess  of 
the  Jurisdiction  of  the  court,  and  void.  Up- 
on whatever  other  grounds,  therefore,  the 
order  might  have  been  attacked,  it  Is  very 
clear  that.  If  It  was  open  to  attack  upon  this 
ground,  the  petitioner  was  at  liberty  to  plant 
himself  upon  it,  as  the  report  shows  that  he 
did,  and  the  court  was  at  equal  liberty  In 
making  Its  decision  to  Ignore  other  grounds, 
If  any  such  there  were,  and  to  confine  itself 
to  this  ground,  if  It  was  deemed  sufficient 
to  support  Its  conclusions,  as  In  fact  It  was. 
Under  these  cbrcumstonces,  to  say  that  the 
expression  above  quoted  from  the  opinion  is 
obiter  Is  equivalent  to  saying  that  notliing 
can  ever  be  decided  In  a  case  in  which  tbe 
same  conclusion  is  sustained  upon  two  In- 
dependent lines  of  reasoning,  which  eeems 
to  be  absurd.  But  the  authority  of  tbat  de- 
cision is  assailed  upon  the  further  ground 
tbat  the  point  decided,  not  being  necessarily 
Involved,  was  not  duly  considered,  and,  for 
want  of  due  consideration,  was  erroneously 
decided,  and  a  rule  thereby  established,  not 
only  contrary  to  tbe  Intention  of  tbe  legisla- 
ture, but  extremely  inconvenient  and  even 
dangerous  in  its  operation.  This  contention 
deserves  serious  consideration.  It  may  be 
conceded  that  tbe  language  of  the  decision 
in  Re  Hunt,  taken  In  its  broadest  sense,  and 
unqualified  by  reference  to  tbe  facts  of  that 
case,  goes  too  far.  The  case  before  the  court 
was  one  of  alleged  unfitness  of  the  parents, 
arising  out  of  their  own  misconduct,— a  case. 
In  other  words,  of  forfeiture  of  parental 
rights  on  the  ground  of  parental  abuse,  and 
the  language  of  the  opinion  must  be  under- 
stood as  having  reference  to  that  state  of 
facts.  A  parent  might  become  unfit  to  have 
the  custody  of  his  children  without  any  fault 
or  misconduct  on  his  part,  as  in  case  of  In- 
sanity, permanent  or  temporary.  In  such  a 
case  It  wonld  generally  be  convenient,  and 
often  necessary,  to  appoint  a  guardian  of 
tbe  persons  of  bis  minor  children  during  the 
continuance  of  his  dlaablUty.  To  socb  and 
similar  cases  section  203,  Clr.  Code,  bu  no 
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application.  But,  In  my  opinion,  It  does  ap- 
ply to  all  such  violations  or  neglect  of  paren- 
tal duty  as  Jeopardize  the  safety  and  welfare 
of  a  child  to  an  extent  justifying  a  forfeiture 
of  parental  dominion,  and,  when  It  applies, 
I  see  no  reason  why  the  remedy  therein  pre- 
seribecl  should  not  be  held  exclnslTe,  as  was 
decided  In  the  case  referred  to. 

The  meaning  of  this  and  other  proTlsions 
of  our  Code  relating  to  the  subject  of  guard- 
ianship will  be  rendered  plainer  by  compar- 
ing them  with  the  doctrines  and  rules  of  the 
common  law  In  regard  to  the  same  matter. 
The  common  law  recognized  the  natural 
right  of  parents  to  the  care  and  control,  and 
to  the  society,  services,  and  earnings,  of  their 
minor  children.  It  also  recognized  the  duty 
and  necessity  of  guarding  against  the  abuse 
of  parental  authority.  The  parent,  though 
guardian  by  nature  of  Ms  minor  children, 
was  but  a  guardian  after  all,  and,  as  such, 
subject,  like  all  other  trustees,  to  the  Juris- 
diction of  the  chancellor.  Guardians  In  soc- 
age and  guardians  in  chivalry  were  desig- 
nated by  the  law,  and  had  the  custody  of 
the  persons  of  th^r  wards,  as  well  as  of 
their  estates.  There  were  also  guardians  ap- 
pointed by  win  or  deed  under  the  statute  12 
Car.  II.  c.  24.  All  these  were  trustees,  sub- 
ject to  removal,  discipline,  or  correction  by 
the  chancellor  for  any  neglect  or  misconduct 
prejudicial  to  the  ward.  And  upon  the  same 
grounds,  and  for  the  same  reasons,  the  nat- 
ural guardian  was  subject  to  the  same  juris- 
diction, and  It  extended  to  every  sort  of  mis- 
conduct or  neglect  by  which  a  parent  could 
forfeit  his  parental  rights.  It  is  no  doubt 
true  that,  in  the  matter  of  guardianship  of 
the  person,  the  jurisdiction  of  the  chancellor 
was  exercised  less  freely  In  the  care  of  par- 
ents (guardians  by  nature)  than  In  the  case 
of  guardians  designated  by  law,  or  appolntetl 
by  win  or  deed,  or  appointed  by  the  chan- 
c^or  himself,  in  de^uit  of  other  designa- 
tion. But,  if  so,  it  was  only  because  the 
mutual  benefits  flowing  from  the  natural  re- 
lation of  parent  and  child  are  so  manifest 
and  important  as  to  outweigh  breaches  of 
duty  which  in  any  other  guardians  would  be 
ground  of  removal.  The  Interest  of  the  child, 
however,  was  always  the  paramount  consid- 
eration; and,  when  Its  safety  or  welfare  was 
menaced,  the  chancellor  had  power  to  free 
the  child  from  the  parental  dominion,  and  to 
take  it  under  bis  own  protection.  The  means 
by  which  this  Jurisdiction  was  invoked  and 
exercised  was  a  suit  in  equity  against  the  of- 
fending parent  Pom.  Eq.  Jur.  i  1307,  and 
cases  cited.  This  being  the  state  of  the  law 
before  the  Codes,  our  legislature,  In  enacting 
section  203  of  the  Civil  Code,  has  done  little 
more  than  to  put  into  the  statute  what  was 
the  law  already.  The  abuse  of  parental  au- 
thority Is  the  subject  of  Judicial  cognizance 
In  a  civil  action,  and  so  it  always  was.  And 
there  is  no  reason  to  suppose  that  the  words 
"abuse  of  parental  authority"  were  used  In  a 
■eiue  less  eomprehenslTe  than  I  have  attrib* 


uted  to  them,  viz.  a  sense  which  will  compre- 
hend every  sort  of  neglect  or  misconduct  by 
which  a  i»irent  may  justly  forfeit  his  paren- 
tal rights;  or.  In  other  words,  every  case  In 
which  the  unfltnees  of  the  parent  Is  predicat- 
ed upon  his  own  fanlt,  whether  of  omission 
or  commission.  If  this  Is  so.  It  seems  clear 
to  my  mind  that  the  further  intent  of  the 
provision  Is  that,  when  a  child  Is  to  be  for- 
ever freed  from  the  dominion  of  Its  parents 
upon  the  ground  of  parental  abuse,  the  issue 
must  be  tried  and  determined  in  a  civil  ac- 
tion prosecuted  In  the  name  of  the  child  or 
of  a  near  relative  or  of  the  board  of  super- 
visors of  the  proper  county.  It  Is  Intended 
that  the  acts  and  facta  constituting  the  abuse 
should  be  alleged  in  issuable  form;  that  the 
offending  parent  should  be  summoned  into 
the  court  in  the  usual  way,  and  should  have 
the  ordinary  right  of  a  defendant  In  a  civil 
action  to  defend  by  demurrer  and  answer,' 
and  to  have  the  Issue  tried  as  other  issura 
are  tried  ha  civil  actions.  And  It  is  further 
Intended  (for  such  would  be  the  necessary  i 
consequence)  that  a  trial  and  determination 
of  the  issue  in  favor  of  the  parent  should  be 
a  bar  to  another  action  for  the  same  cause.  { 
In  this  case  the  proceeding  was  not  insti- 
tuted by  nor  conducted  In  the  name  of  the 
child  or  of  a  relative  or  of  the  board  of 
supervisors,  and  It  was  not  a  civil  action,  as 
defined  In  the  Code  (Code  Civ,  Proc.  fi  aO), 
but  a  special  and  summary  proceeding,  in 
which,  upon  a  petition  containing  no  speclfiCi 
allegations,  but  couched  In  the  baldest  and 
vaguest  general  terms,  the  parents  were  cit- 
ed upon  five  days*  notice  (five  prescribed,; 
three  actually  given)  to  show  cause  why  the' 
petitioner— a  mere  stranger—should  not  be' 
appointed  guardian,  and  they,  as  a  necessary, 
consequence,  deprived  permanently  of  the 
custody  and  society  of  their  child.  If  such 
procedure  Is  allowable,  section  203  of  the 
Civil  Code  might  as  well  not  exist  Why, 
Umit  the  right  of  action  to  certain  designated 
persons,  and  why  require  or  authorize  a 
<dvil  action.  If  any  stranger  may  pass  the 
statute  by,  and  have  a  trial  of  the  Issue  lu ' 
a  snramary  proceeding,  the  only  effect  of 
which,  if  the  decision  should  happen  to  be 
in  favor  of  the  parent  would  be  to  leave 
him  exposed  to  the  necessity  of  litigating 
the  same  matter  the  next  day  in  a  new  iiro- 
ceedlng,  commenced  by  some  other  stranger 
volunteering  In  the  child's  behalf?  If,  in- 
stead of  the  proceedings  by  which  this  child 
was  transferred  to  the  custody  of  Gen.  Mc- 
Comb,  an  action  had  been  commenced  as  the 
statute  provides,  these  parents,  as  defend- 
ants in  such  action,  must  have  been  served 
with  a  summons  and  copy  of  a  complaint 
coutaiuiug  a  statement  of  si^ecific  facts;  they 
would  have  bad  at  least  10  days  to  demur  or 
answer,  and  the  cause  when  at  issue  would 
have  gone  upon  a  trial  calendar;  there  would 
have  been  time  to  subpa?na  witnesses;  and, 
in  short  the  proceedings  would  have  been 
conducted  with  that  deliberation,  and  witti 
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the  opportunities  to  defend,  which  the  law 
deems  essential  where  the  controversy  In- 
volveo  the  smallest  property  or  contract 
right.  And,  in  case  of  a  Judgment  adverse 
Co  the  parents,  they  would  have  had  one  year 
to  api^eal,  instead  of  the  60  days  within 
which  they  were  compelled  to  appeal  from 
this  order. 

The  question  Involved,  therefore,  although 
merely  a  question  of  procedure,  Is  one  of 
some  practical  consequence.  But,  even  If  it 
were  otherwise,  the  mere  fact  that  the  stat- 
ute has  prescribed  the  remedy  by  action 
brought  by  some  one  of  ceitaln  enumerated 
persons  is  a  sufficient  reason  for  insisting 
upon  that  course,  unless  there  are  other  con- 
current remedies  allowed  by  law.  It  is  said 
that,  under  section  1747  of  the  Code  of  Civil 
Procedure,  the  superior  court  of  any  county 
has  a  general  authority  to  appoint  guardians 
of  the  persons  or  property  of  resident  mi- 
nors, and  to  determine,  upon  the  petition 
for  guardianship  therein  prescribed,  any  and 
all  questions  upon  which  the  necessity  or 
propriety  of  such  appointment  depends.  In 
a  certain  sense  this  is  true.  The  court  not 
only  may,  but  must,  determine  whether  or 
not  "it  is  necessary  or  convenient"  to  appoint 
a  guardian.  But  it  Is  entirely  consistent 
with  this  proposition  to  hold  that  as  to  one 
occasion  for  ex»'clslng  the  power  of  appcrint- 
ment,  viz.  the  forfeiture  of  parental  rights 
by  abuse  of  parental  authority,  it  must  look 
solely  to  the  Judgment  of  a  competent  tri- 
bunal given  lu  a  proper  action,  brought  by 
a  proper  party,  In  wder  to  determine  wheth- 
er the  occasion  has  arisen;  or,  in  other  words, 
It  is  entirely  consistent  with  the  conceded 
power  and  Jurisdiction  of  the  probate  court 
in  the  matter  of  guardianship  to  bold  that, 
when  abuse  of  parental  authwlty  is  the 
ground  of  application,  the  necessary  and  ma- 
terial allegation  of  the  petition  must  be,  not 
merely  that  the  parent  is  unfit,  or  that  he 
has  abased  his  authority,  but  that  a  com- 
petent tribunal  has  duly  given  a  judgment 
to  that  effect  And  not  only  are  these  two 
propositions  entirely  consistent  with  them- 
selves and  with  every  provision  of  the  Codes 
upon  which  counsel  rely,  but  it  Is  only  by 
Insisting  upon  both  that  all  parts  of  the  stat- 
ute, and  especially  section  203  of  the  Civil 
Code,  can  be  given  effect  In  this  view,  all 
parts  of  the  statute  are  perfectly  harmon- 
ized, and  each  operates  as  It  was  clearly  in- 
tended to  operate.  But  to  hold  that  the  leg- 
islature, while  taking  the  pains  to  declare 
that  the  abuse  of  parental  authority  is  the 
subject  of  a  civil  action,  and  to  limit  the 
number  of  those  who  may  prosecute  the  ac- 
tion, has  at  the  same  time  given  full  liberty 
to  any  stranger  or  volunteer  to  Ignore  at  hia 
pleasure  the  prescribed  method  of  procedure, 
is  to  convict  the  lawmakers  of  the  merest 
folly.  I  do  not  think  such  (oily  should  be 
Imputed.  On  the  contrary,  I  think  the  pro- 
visions of  secticm  203  of  the  Civil  Code 
Bbould  be  strictly  i^held  and  oiforced;  not 


only  because  It  la  the  law,  but  because  It  Is 
a  law  which,  while  It  conserves  rights  which 
certainly  are  as  sacred  as  any  rights  of  prop- 
ertj',  is  capable  of  strict  enforcement  wltli- 
out  incurring  any  of  the  dangers  to  children 
which  counsel  has  supposed  would  ensue. 
The  statute,  as  we  have  seen.  Introduces 
nothing  new.  The  Jurisdiction  of  the  chan- 
cellor In  England  and  the  courts  of  equity 
in  this  country  to  try  actions  involving  ques- 
tions of  parental  abuse,  and  to  dispose  of  the 
custody  of  children  subjected  to  such  abuse, 
has  long  been  thoroughly  established;  and 
there  Is  no  reason  why,  independent  of  sec- 
tion 203,  Civ.  Code,  such  actions  should  not 
be  maintained  in  this  state,  except  that,  all 
matters  of  procedure  being  here  regulated 
by  statute,  it  might  be  held.  In  the  absence 
of  any  provisions  similar  to  those  of  said 
section  203,  that  the  provisions  relating  to  the 
appointment  of  guardians  were  Intended  to 
be  exclusive.  As  It  is,  however,  it  Is  plain  to 
my  mind  that  they  were  not  Intended  to  be 
exclusive,  but  that  they  must  be  administer- 
ed In  conjunction  and  in  harmony  with  sec- 
tion 203. 

The  argument  against  this  view  is  alto- 
gether based  upon  the  supposed  hardships, 
inconveniences,  and  dangers  that  It  involves; 
but  these,  I  thinli;,  may  be  easily  shown  to 
be  purely  Imaginary,  and,  even  If  they  were 
more  real  than  Imaginary,  the  argument 
from  inconvenience  could  not  be  regarded  if 
the  law  Is  plain,  as  It  seems  to  me.  The  in- 
conveniences resulting  from  the  operation  of 
a  law  are  toe  the  consideration  of  the  leg- 
islature, and  the  courts  must  assume  that 
they  have  been  duly  weighed  and  deliberate- 
ly encountored,  as  being  of  less  concern  than 
those  which  the  law  was  designed  to  remedy. 
But,  I  repeat  these  suppoaed  inoonvaileiices 
are  purely  imaginary. 

The  substance  of  the  argument  under  this 
head  Is  that  It  is  necessary  in  view  of  the 
welfare  of  children,  which  is  the  paramount 
consideration,  that  the  court  should  have  the 
power  to  proceed  summarily  in  order  to  pre- 
vent the  irreparable  ruin  which  might  ensue 
if,  in  the  cases  supirased,  the  children  were 
not  removed  without  delay  from  the  control 
and  Infliience  of  their  wicked  and  depraved 
parents.  But  conceding  that  such  cases  as 
counsel  suppose  have  occurred  and  will  here- 
after occur,  I  cannot  see  why  the  remedy  by 
action  is  not  Just  as  efflcadons  as  the  rem- 
edy pursued  In  this  Instance.  The  action  Is 
an  equitable  action;  the  Judge  1b  armed  with 
all  the  powers  of  the  chancellor.  Whatever 
provisional  orders  It  is  necessary  to  make 
pending  the  litigation,  to  protect  the  inter- 
ests or  insure  the  safety  of  the  child,  he  has 
as  much  and  more  authority  to  make  than 
he  has  when  sitting  In  iHvbate  or  In  a  guard- 
ianship proceeding.  The  Code  provitions  re- 
lating to  guardianship  confer  no  power  upon 
the  Judge  to  provide  for  the  temporary  cus- 
tody of  the  child.  If  be  has  authority  to 
make  any  euch  order,  he  must  derive  It  from 
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the  eqtiitnblo  Jurisdiction  conferred  upon  the 
supper  court;  and.  if  it  Is  derived  from  that 
source,  he  can  exercise  It  as  well  and  as 
amply  In  an  action  as  he  possibly  can  (n  a 
special  proceeding.  So  far,  therefore,  as  the 
exigencies  of  the  case  may  demand  imme<11~ 
ate  action  on  the  part  of  the  Judge,  the  child 
is  certainly  as  well  protected,  If  not  much 
more  amply  protected,  In  an  action  than  In 
the  special  proccedine.  If  It  Is  contendod 
that  provisional  ordera  for  the  temporaiy 
custody  of  the  child,  made  after  the  com- 
mencement of  an  action,  will  not  he  suffl- 
cieut  to  meet  the  exigencies  of  some  cases, 
the  answer  is  that  an  action  may  be  com- 
menced as  easily  and  expeditiously  as  a  epe- 
fAa.1  iM'oceeding,  and  what  will  answer  In  one 
cose  will  answer  equally  well  in  the  other. 
But  counsel  seem  to  claim  that  there  may  be 
delays  In  commencing  an  action  owing  to  the 
al>sence  or  unwillingness  of  relatives  or  in- 
attention on  the  part  of  the  "joard  of  super- 
visors. We  do  not  think  It  ought  to  be  as- 
sumed that  the  board  of  supervisors,  being 
advised  of  their  duty  and  power  in  the  prem- 
ises, would  neglect  to  Interpose  In  a  proper 
case;  but  allowing  that  they  would,  and  that 
there  were  no  relatives  willing  to  act,  there 
wouM  be  nothing  to  prevent  the  society  for 
the  prevention  of  cruelty  to  children,  or  any 
other  charltaUe  organization  or  private  per- 
son, from  applying  to  the  proper  court  to  be 
aiVK^ted  guardian  ad  litan,  so  as  to  com- 
mence the  action  in  the  name  of  the  child. 
And,  If  the  case  was  of  such  pressing  ex- 
igency as  to  justify  the  extreme  course  re- 
sorted to  In  this  and  other  instances,  of  tak- 
ing the  child  from  its  parents  without  any 
legal  warrant,  but  with  a  view  to  legal  pro- 
ceedings, such  a  course  would  be  as  appro- 
priately followed  by  an  action  as  by  a  special 
proceeding.  There  is  no  reason,  therefore, 
for  ignoring  the  statute  In  these  matters. 
Indeed,  the  minor  would  enjoy  a  much  more 
ample  measure  of  protection  in  the  civil  ac- 
tion provided  for  in  section  203  of  the  Civil 
Code  than  under  a  mere  petition  for  guard- 
ianship; for  in  that  proceeding  the  superior 
court  acts  under  a  statute  wliich  confers  no 
power  to  issue  an  injunction  agiilnst  the  of- 
fending parent  r>eudoute  lite,  as  may  be  done 
by  the  chancellor.  See  cases  cited  by  Pom. 
Kq.  Jar.  S  1307,  and  Schouler.  Dom.  Hel.  § 

To  take  this  case  as  an  illustration:  What  | 
would  have  become  of  the  iufiiut  child  dur- 
ing the  nine  days  InteiTenlng  the  filing  of 
the  petition  and  the  day  appointed  for  the 
hearing  if  her  protection  had  depended  upon 
the  statutory  provisions  rcLiting  to  the  ap- 
pointment of  guardians,  and  her  parents  hnd 
been  wicked  and  depraved  enough  to  subject 
her  to  the  contamination  and  outrage  that 
counsel  have  Instanced  as  occurring  in  oth- 
er cases?  She  must  have  been  left  during 
that  interval  of  time  In  the  power  of  her 
parents,  and  that  would  have  suflBced  for  her 
ruin  if  the  courts  and  the  law  are  as  Impo- 
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tent  as  the  argument  supposes.  But,  In 
truth,  they  are  not.  To  protect  a  child  from 
immediate  danger,  the  law  will  justify  the 
same  mensures  as  were  taken  in  this  cane; 
and,  If  the  parent  seeks  to  regain  her  custody 
by  habeas  corpus,  a  court  will  not  put  her 
back  in  his  power  when  It  appears  that  her 
welfare  would  be  Imperiled  by  so  doing,  espe- 
cially when  proceedings  have  been  commen- 
ced, or  are  about  to  be  commenced,  to  deter- 
mine the  parental  right;  and,  upon  com- 
mencement of  the  action,  the  court,  as  bos 
been  shown,  could  see  that  she  was  protected 
pendente  lite. 

It  remains  to  be  noted  that  section  203  of 
the  Civil  Code  does  not  in  Itself  provide  for 
the  appointment  of  a  guardian,  or  even  infer 
the  necessity  of  such  appointment  In  all 
cases  covered  by  It  It  provides  a  method 
of  establishing  parental  unfitness  arising  out 
of  parental  misconduct,  and  for  a  judgment 
freeing  the  child  from  the  parental  dominion, 
as  well  as  a  judgment  enforcing  the  duty  at 
support  and  education.  When,  In  such  an 
action,  the  abuse  of  authority  la  established, 
and  a  Judgment  has  been  given  freeing  the 
child  from  parental  authority,  a  case  Is  then 
presented  in  which  It  may  be  necessary  or 
convenient  to  oppolnt  a  guardian  of  the 
child's  person.  But  when  a  child  has  living 
parents  (or  a  living  parent),  In  whose  custody 
he  Is,  and  who  are  otherwise  fit,  the  superior 
court  has  no  authority  In  a  summaiy  pro- 
ceeding to  take  him  away  from  his  natural' 
guardians  upon  the  ground  that  they  have 
forfeited  their  rights  by  their  misconduct,  un-' 
less  such  forfeiture  has  been  established  by' 
a  Judgment  in  the  action  provided  for  In  sec-' 
tlon  203.  Civ.  Code.  ! 

Counsel  have  cited  many  provisions  of  the' 
Civil  Code  and  Code  of  Civil  Procedure  which 
they  contend  are  Inconsistent  with  the  con-' 
struction  here  given  to  section  203.  There 
Is  nothing  In  any  of  these  objections,  and  I 
shall  not  review  them  in  detail,  but  1  will 
notice  the  one  upon  which  counsel  seem  to 
rely  with  the  greatest  confidence. 

Subdivision  3  of  section  240  of  the  Qvll 
Code  reads  as  follows:  "Of  two  persons 
equally  entitled  to  the  custody  In  other  re- 
spects, preference  is  to  be  given  as  follows: 
(1)  To  a  parent;  (2)  to  one  who  was  indicat- 
ed by  the  wishes  of  a  deceased  parent;  (3)  to 
one  who  already  stands  in  the  position  of  the 
I  trustee  of  a  fund  to  be  applied  to  tlie  child's 
support;  (4)  to  a  relative."  It  Is  contended 
tluit,  on  the  construction  here  given  to  sec- 
tion 203,  no  room  Is  left  for  the  operation  of 
ft  provision  which  assumes  that  there  may 
l>e  two  persons  eQually  entitled  to  the  custo- 
<lv  of  n  minor  In  other  respects,  and  one  of 
them  a  parent  It  Is  not  difficult  to  suppose 
a  great  variety  of  cases  to  which  this  section 
would  apply  without  trenching  upon  the  oper- 
ation of  section  203.  Suppose  a  guardian  of 
the  person  of  a  minor  child  to  have  been  ap- 
pointed because  Its  only  living  parent  was 
Insane,  or  had  been  convicted  of  a  felony,  or 
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was  a  fufiltive  from  the  state,  or  was  an 
habitual  drunkard,  or  was  liTlng  In  adultery; 
and  suppose  that  the  parent  had  recoTered 
his  reason,  had  been  pardoned,  had  returned 
to  the  state,  had  been  cured  of  his  drunken- 
ness, or  abandoned  his  scandalous  mode  of 
life.  In  the  firet  case  he  would  become  en- 
titled to  the  custody  of  his  child  on  recover- 
ing his  reason,  If,  in  other  respects,  he  was 
equally  entitled  with  the  guardian.  In  the 
other  cases,  although  adjudged  guilty  of  pa- 
rental misconduct,  and  his  natural  right  gone, 
he  might  still  claim  the  guardianship  by  ap- 
pointment in  preference  to  a  stranger  no  bet- 
ter quall&ed  In  other  respects.  In  all  these 
cases,  and  in  many  others  that  might  be  sup- 
posed, there  would  be  room  for  the  operation 
of  section  246.  which,  after  all,  amounts  to 
little  more  than  the  statement  of  a  general 
principle  to  be  applied  In  any  possible  case 
that  might  arise  In  which  two  persons  equal- 
ly entitled  in  other  respects,  but  one  of  them 
the  parent,  were  contending  for  the  custody 
of  a  minor  child. 

It  is  next  urged  by  counsel  that  It  has 
become  the  settled  practice  In  this  state  to 
forfeit  the  natural  right  of  parents  without 
an  at-tion.  and  two  cases  are  cited  in  which 
this  court  has  Impliedly  conceded  the  valid- 
ity of  proceedings  here  in  question.  In  re 
Get  Young,  90  Cal.  77,  27  Pac.  158;  In  re 
Vance,  02  Cal.  195,  28  Pac.  229.  In  neither 
of  these  cases  was  the  point  raised  or  consid- 
ered that  an  action  was  necessary.  In  Re 
Hunt  It  was  argued  and  decided  by  the  court 
in  bank,  in  accordance  with  the  views  here 
expressed;  and  the  doctrine  of  that  case,  I 
am  convinced,  Is  a  salutary  and  a  necessary 
one.  The  natural  right  of  a  parent  to  the 
custody  and  society  of  his  child  Is  certainly 
equal  In  dignity  and  Imixtrtance  to  any  right 
of  property,  and  ought  not  to  be  taken  away 
with  less  ceremony  than  he  would  be  depriv- 
ed of  a  cart  or  a  borae. 


109  Cal.  332 

TURNER  V.  SISKIYOU  COUNTY.  (Na 
18,297.) 

(Supreme  Court  of  California.  Oct.  2,  1895.) 
Constitutional  Law— Lack  op  Uxipormitt. 
Thft  county  (rovernment  net.  S  100,  subd. 
16  fSt.  1891,  p.  ySTtl.  in  allowintf  a  witness  in  a 
iTiminal  cano  before  the  superior  court  of  counties 
of  the  twenty-eighth  clnas  aloue,  "subjoct  to  the 
diserctioa  of  the  court,"  tlie  same  per  dipm  and 
niilc^cc  an  jurors  in  like  rases,  violates  Const 
art  1,  I  11,  Te9uiring  general  laws  to  hare  a 
"uniform  operation." 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Siskiyou  county; 
John  S.  Beard,  Judge. 

Action  by  W.  W.  Turner  against  the  coun- 
ty of  Siskiyou,  Individually  and  as  assignee, 
for  witnesses'  fees.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Reversed. 

Jaa.  F.  Lodge,  Dlst.  Atty.,  for  appellant 
Warren  &  Taylor  (T.  M.  Osmont,  o£  counsel), 
for  respondent 


McFARLAND,  J.  The  defendant  demur- 
red to  the  complaint  The  demurrer  was 
overruled,  and,  defendant  declining  to  answer, 
Judgment  was  rendered  for  plaintiff.  De- 
fendant appeals  from  the  Judgment 

The  action  was  brought  by  plaintiff  to  re- 
cover for  fees  and  mileage  of  himself  and  a 
number  of  assignors,  aa  wltnesr^  in  a  certain 
criminal  case  tried  in  the  superior  court  of 
Siskiyou  county.  The  action  Is  not  based  on 
section  1329  of  the  Penal  Code,  which  is  gen- 
eral in  Its  noture,  and  applies  to  the  whole 
state,  and  which  gives  a  Judge  the  discre- 
tionary power  to  direct  the  county  auditor  to 
draw  his  warrant  upon  the  treasurer  for  a 
reasonable  sum  of  money,  to  be  specified  In 
the  order,  for  the  necessary  expenses  of  a 
witness  in  a  criminal  case,  where  "it  ap- 
pears that  he  has  come  from  a  place  outside 
of  the  county,  or  that  he  Is  poor  and  unable 
to  pay  the  expense  of  such  attendance."  It 
is  brought  under  subdivision  16  of  section 
190  of  the  county  government  act  (St  1891, 
p.  385),  which  provides  that.  In  counties  of 
the  twenty-eighth  class  alone,  "every  person 
subpoenaed  as  a  witness  In  a  criminal  case 
before  the  superior  court  shall,  subject  to  the 
discretion  of  the  Judge  thereof,  be  entitled  to 
the  same  per  diem  and  mileage  as  Jurors  In 
like  case;  provided,  that  such  per  diem  to 
witnesses  only  be  allowed  for  actual  days*  at- 
tendance." This  provision  Is  clearly  uncon- 
stitutional and  void.  It  does  not  apply  to 
counties  of  any  other  class.  Other  counties 
are  subject.  In  the  matter  of  Juries  in  criminal 
ca*ies,  either  to  section  1329,  Pen.  Code,  above 
noticed,  or  to  provisions  very  similar  to  those 
of  that  section.  The  county  government  act 
is  essentially  a  "general  law"  (Dougherty  v. 
Austin,  94  Cal.  GDI,  G32,  6.13,  28  Pac.  83*. 
and  29  Pac.  1092) ;  and  the  provision  In  ques- 
tion does  not  have  a  "uniform  operation," 
as  required  by  section  11  of  article  1  of  the 
state  constitution.  The  difficulty  Is  not  re- 
moved by  the  fact  that  the  countira  are  classi- 
fied, and  that  the  provision  applies  to  all 
counties  of  a  certain  cl.iss;  because,  imder 
section  5  of  article  11,  counties  may  be  clafwl- 
fled  only  for  the  purposes  of  regulating  the 
compensaticm  of  certain  public  officers  there- 
in enumerated.  Dougherty  v.  Austin,  supra; 
"U'elsh  V.  Brnmlet  98  Cal.  219,  .33  Pac.  60. 
In  all  other  respects  "the  legislature  shall  es- 
tablish a  system  of  county  govemnients 
which  shall  be  uniform  throughout  the  state." 
Section  4,  art.  11.  Cody  v.  Murphey,  89  Cal. 
522,  26  Pac.  lOSl,  cited  by  respondent,  dealt 
with  the  salary  of  sheriff,— the  very  thing  for 
which  counties  may  be  classified.  The  pro- 
vision in  question  in  the  case  at  bar  is  local 
and  special,  because  It  Is  not  In  force  in  all 
parts  of  the  state,  and  docs  not  affect  equally 
either  all  the  people  or  all  Individuals  of  a 
class;  and  it  is  thei-eforc  Invalid  iu  a  sys- 
tem of  county  governments  which  must  bo 
"uniform  throughout  the  state."  It  Is  not 
even  uniform  as  to  the  particular  indlrldunU 
whom  it  seeks  to  reach*  because  the  allow- 
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mice  to  be  made  depends  upon  the  absolute 
will  of  tbe  judge.  No  rules  or  principles  are 
given  or  hinted  at  by  which  he  Is  to  "hear 
«nd  determine.'*  No  facts  are  to  be  found 
or  conclusion  reached,  judicialiy.  He  is  not 
to  inquire  and  determine,  as  under  section 
1329,  Pen.  Code,  whether  the  witness  came 
from  without  the  county,  or  is  iKwr  and  un- 
able to  pay  the  expenses  of  his  attendance, 
and  what  would  be  a  reasonable  sum  for  his 
necessary  expenses;  but  the  witness,  if  he 
receives  anything,  no  matter  what  his  condi- 
tion or  where  his  residence  may  be.  Is  to  re- 
ceive "the  same  per  diem  and  mileage  as 
Jurors,"  and  this  he  is  to  receive  or  not  re- 
ceive as  the  Judge  may  arbitrarily  will.  If 
the  provision  In  question  could  be  considered 
as  an  ena^^tment  Independent  of  the  county 
government  act,  which  must  be  unifoi-m 
tlxroughout  the  state,  it  would  still  be  a  local 
and  special  law,  within  the  prohibition  of  sec- 
tion 25  of  article  4  of  the  constitution.  It 
would  be  a  law  "regulating  county  •  *  ♦ 
business."  The  Judgment  ia  reversed,  with 
directions  to  the  superior  court  to  sustain  the 
demaneT  to  the  c<HnpIaiiit 

We  concni:  HEN'SHAW,  J.;  TEMFUS,  J. 


HOLT  MAIfUF'O  GO.  T.  SWING.  (No. 
iS.4StL} 

(SnpraM  Oonit  of  Oalifonla.    Oct  4,  1886.) 

Conditional  Bits— Election  or  Rbmbdibs. 
A  corporation  delivered  to  E.  a  machine, 
tfiUng  hifi  notes,  and  also  a  contract  proyidint; 
that  the  compaoy  did  not  part  with  its  title  antii 
the  notes  were  fully  paid ;  that,  should  E.  make 
default  in  any  of  the  payments,  the  company 
mifffat  terminate  tbe  contmct,  and  take  the  ma- 
chine; and  that  all  paymenta  prior  to  such  de- 
fault should  be  compensation  for  its  use.  After 
default  by  E.,  he  diefl,  and  the  company  present- 
ed to  his  administratrix  its  claim  npon  the  notes 
for  the  balance  due,  and  the  rlaim  was  allowed 
and  approved  by  the  court.  Held,  that  the  com- 
pany waived  its  right  to  retake  the  machine,  and 
elected  to  treat  the  transaction  as  an  ahiiolate 
Nile.  Wells.  Farso  &  Co.  v.  Kobinson,  13  Gal. 
142,  dlBtingaished. 

GomndsslonerB'  decision.  Department  2. 
Appeal  from  superior  court,  Yuba  county; 
E.  A.  Davis,  Judge. 

Action  In  claim  and  delivery  by  the  Holt 
Manufacturing  Comi>any,  a  corporation, 
against  Rosa  V.  Kwlng.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

W.  H.  Carlin,  for  appellant,  Forbes  & 
Dlnsmore,  for  respondent 

HAYXES,  C.  AcUon  In  claim  and  deliv- 
ery of  personal  property.  On  July  8,  1893, 
the  Holt  Manufacturing  Company  entered 
into  a  contract  with  T.  S.  Ewlng,  under 
which  the  "improved  link-belt  combined  har- 
vester No.  426"  was  delivered  by  respondent 
to  said  T.  S.  Ewlng,  for  which  said  Ewlng 


agreed  to  pay  the  sum  of  ?1,G50,  and  to  se- 
cure the  same  executed  two  promissory 
notes,  each  for  the  sum  of  $825;  the  first  to 
become  due  September  1,  1802,  and  the  sec- 
ond September  1,  1893.  By  said  contract, 
which  was  denominated  a  "lease,"  it  was 
stipulated  that  "the  Holt  llanufacturlng  Co. 
do  not  part  with  their  title  to  said  harvester 
until  said  deferred  payments  or  notes  are 
fully  paid;  that  time  is  of  the  essence  of 
the  agreement;  that  should  the  undersigned 
(T.  S.  Ewing)  make  default  in  any  of  the 
imyments,  then  said  the  Holt  Manufacturing 
Co.  shall,  at  their  option,  and  without  no- 
tice, terminate  this  agreement,  and  with  or 
without  legal  proceedings  take  and  retain 
said  harvester,  wherever  It  may  be  situated, 
and  all  moneys  paid  by  the  undersigned 
prior  to  such  default  shall  be  compensation 
for  the  privilege  of  using  said  harvester 
prior  to  such  default"  There  was  paid  on 
said  first  promissory  note  on  October  3,1802, 
$500,  and  on  January  11,  1803,  $100.  Said 
T.  S.  Ewing  died  Intestate  on  March  29,  1893, 
and  the  defendant,  Rosa  V.  Ewing,  was  on 
the  29th  day  of  April,  1893,  duly  appointed 
administratrix  of  his  estate,  and  on  May  18, 
1893,  letters  of  administration  were  duly  is- 
sued to  her.  Afterwards  the  plaintiff  pre- 
sented to  said  administratrix  its  claim  npon 
said  promissory  notes  for  the  balance  of 
$249  then  due  upon  the  first  note,  and  the 
amount  to  become  due  upon  the  second,  of 
$SS1.50;  In  all,  $1,133.50.  This  chiim  was  duly 
verified  on  May  20,  1893,  and  was  allowed 
by  the  administratrix  May  26,  1893,  and  al- 
lowed ond  approved  by  the  court  on  June 
2i,  1893;  and  this  action  to  recover  posses- 
sion of  the  said  property  was  commenced 
October  12, 1893.  In  the  presentation  of  said 
claim  to  the  administratrix  the  plaintiff  set 
out  a  copy  of  said  promissory  notes,  with  the 
credits  upon  the  first,  but  did  not  set  out  the 
contract  or  lease,  or  make  ony  reference 
whatever  thereto.  Upon  this  state  of  facts 
the  defendant  contended  that  the  plaintiff 
waived  its  right  under  said  contract  to  re- 
taJie  the  property,  and  elected  to  treat  the 
transaction  as  an  absolute  sale,  and  is  there- 
fore estopped  from  asserting  ownership  to 
the  property,  or  any  right  to  recover  posses- 
sion thereof  in  this  action.  The  cause  was 
tried  by  the  court,  and  findings  and  Judg- 
ment wont  In  favor  of  the  plaintiff,  and  this 
appeal  Is  by  the  defendant  from  said  Judg- 
ment, and  from  an  order  denying  her  motlott 
for  a  new  trial. 

The  so-called  "lease"  was  in  fact  a  condi- 
tional sale,  under  the  terms  of  which  the 
seller  had  either  one  of  two  remedies  for 
the  violation  of  the  contract  by  the  pur- 
chaser. It  might,  upon  the  default  of  the 
purchaser  In  meeting  the  stipulated  pay- 
ments, or  any  of  them,  have  retaken  tlie 
property,  or  recovered  Its  possession  In  an 
action  of  claim  and  delivery;  or,  on  the  oth- 
er hand,  treated  the  sale  as  an  absolute  one, 
and  brought  its  action  upon  the  notes  to  re- 


Digitized  by  Google 


486 


PACIFIC  REPOBTEIt,  ToL  42. 


(CaL 


cover  the  contract  price  of  the  property  sold. 
These  remedies  being  Inconsistent,  the  plain- 
tiff could  elect  which  he  would  pursue,  but 
he  could  not  have  both.  Parke  &  Lacy  Co. 
V.  White  River  Lumber  Co..  101  Cal.  37,  35 
Pac.  442,  and  cases  there  cited.  The  ques- 
tion, therefore,  la  whether  the  presentation 
of  the  plaintiff's  claim  for  the  unpaid  pur- 
chase money  to  the  administratrix  of  Sw- 
ing's estate,  and  its  approval  by  her  and  by 
the  court,  was  such  an  election  as  debarred 
the  plaintiff  from  pursuing  its  subsequent 
action  to  recover  the  possession  of  the  prop- 
erty upon  the  assumption  that  the  title  had 
never  passed  to  the  purchaser.  I  think  It 
clear  that  the  plaintiff  was  bound  by  its  elec- 
tion In  presenting  the  claim.  Default  had 
been  made  by  the  purchaser  long  before 
Swing's  death.  In  fact,  no  payment  had 
been  made  until  more  than  a  month  after 
the  first  note  became  due.  The  right,  there- 
fore, of  tlie  plaintiff  to  have  pursued  and 
retaken  the  property  existed  before  Ewlng's 
death.  If  no  default  had  been  made  prior 
to  the  presentation  of  the  claim  to  the  ad- 
ministratrix, it  could  properly  have  been 
presented  as  a  contingent  claim  against  the 
estate,  the  facts  all  being  stated  In  the  claim 
as  presented;  for,  If  no  default  had  been 
made,  tlie  seller  could  not  retake  the  proper- 
ty, and  It  would  have  been  the  right  of  the 
'estate  to  have  performed  the  contract  by 
payment,  and  thus  have  acquired  the  abso- 
lute right  to  the  property  for  the  benefit  of 
the  estate.  But,  the  default  having  occur- 
red, and  the  plaintiff  having  the  right,  at 
and  before  the  titue  of  the  presentation  of 
the  claim,  to  pursue  the  remedy  secured 
to  it  in  the  contract  of  retaking  the  proi>- 
erty,  there  was  clearly  an  election  not  to 
avail  itself  of  this  right,  but  of  looking  to 
the  estate  for  the  payment  of  the  balance 
due  upon  the  contract.  And  this  Is  the  more 
apparent  from  the  fact  that  in  the  claim, 
as  presented,  no  mention  was  made  of  the 
terms  of  the  contnict,  nor  any  assertion  of 
any  right  other  than  the  enforcement  of 
the  payment  of  the  notes  by  the  estate. 

There  are  many  cases  cited  by  appellant  to 
the  effect  that  bringing  an  action  for  the  re- 
covery of  a  demand  under  like  circumstances 
is  such  an  election  as  debars  the  creditor 
from  recovering  the  property  under  the  claim 
that  the  title  had  not  passed.  That  proposi- 
tion is  so  well  settled  that  these  eases  need 
not  be  cited;  the  only  question  being  wheth- 
er the  presentation  of  the  claim,  and  Its  al- 
lowance, was  such  election.  Section  1407, 
Code  Civ.  Proc,  provides:  "Every  claim  al- 
lowed by  the  executor  or  administrator,  and 
approved  by  a  Judge  of  the  superior  court,  or 
a  copy  thereof,  as  hereinafter  provided,  must 
within  30  days  thereafter  be  filed  In  the 
court  and  he  ranked  among  the  acknowl- 
edged debts  of  the  estate,  to  be  paid  In  due 
course  of  administration.  •  •  •"  It  was 
hfld  In  Re  McKtnlpy's  Estate,  40  Cal.  152, 
that  when  a  claim  Is  allowed  the  executor 


cannot  afterwards  contest  It.  In  Walkerly 
V.  Bacon,  85  Cal.  137.  24  Pac.  638,  that  an 
allowed  claim  against  the  estate  has  the 
force  and  effect  of  a  Judgment  [)ayable  In 
due  course  of  administration.  In  Ormsby  v. 
Dearborn,  116  Mass.  386,  It  was  held  that  the 
creditor  who  had  proved  a  claim  against  an 
estate  In  bankruptcy  as  for  goods  sold  and 
delivered  to  the  bankrupt  cannot  maintain 
an  action  of  replevin  for  the  goods  by  proof 
that  he  did  not  sell  them  to  the  bankrupt. 
Louis  y.  Trlscony,  58  Cal.  301,  does  not  con- 
flict with  the  foregoing  authorities. 

Respondent  claims  that  plaintiff  was  not 
bound  to  make  an  election  ontll  all  the  cir- 
cumstances are  known,  and  the  condition 
and  value  of  the  funds  belonging  to  the  es- 
tate are  clearly  ascertained;  that,  until  so 
known  and  ascertained.  It  is  Impossible  for 
a  party  to  make  a  discriminating  and  dellb* 
erate  choice  such  as  ought  to  bind  him  in 
reason  and  Justice;  that,  therefore,  if  he 
should  make  a  choice  in  Ignorance  of  the 
real  condition  of  the  estate,  or  under  a  mis- 
conception of  the  extent  of  claims  upon  the 
fund.  It  Is  not  conclusive  on  him.  And  this, 
the  respondent  contends.  Is  the  case,  whether 
the  election  has  resulted  in  a  claim  being  al- 
lowed by  the  court  In  the  estate,  or  where  a 
supposed  election  has  been  prosecuted  and  a 
judgment  against  the  estate  obtained  on  the 
rejected  claim.  This  contention  appears  to 
be  leased  upon  the  fact,  disclosed  upon  the 
trial,  that  the  claims  allowed  against  the  es- 
tate largely  exceeded  the  value  of  the  assets 
as  shown  by  the  Inventory;  but  there  is 
nothing  in  the  i-ecord  tending  to  show  that 
the  plaintiff  was  misled  by  any  one  as  to  the 
condition  of  the  estate.  If  the  plaintiff  fail- 
ed to  Investigate  and  ascertain  whether  the 
estate  was  solvent  or  insolvent,  It  cannot 
shield  Itself  from  the  result  of  this  want  of 
care.  So  far  as  the  record  discloses,  the 
plaintiff  filed  Its  demand  against  said  es- 
tate voluntarily,  and  without  In  any  manner 
being  misled  by  the  defendant 

Counsel,  however,  cite  the  case  of  Wells, 
Fargo  &  Co.  V.  Robinson,  13  Cal.  142.  in 
which  the  general  proposition  is  stated  that, 
"before  any  presumption  of  an  election  can 
arise,  It  is  necessary  to  show  that  the  party 
acting  or  acquiescing  was  cognizant  of  his 
rights,"  and  that,  "when  this  is  asccrtaiuiHl 
affirmatively,  it  may  be  very  necessai-y  to 
consider  whether  the  party  Intended  the 
election."  That  case,  however,  is  clearly  dis- 
tinguishable from  this.  In  that  case  Frier- 
son,  the  defendant's  Intestate,  had  embez- 
zled and  converted  to  his  own  use  money  be- 
longing to  the  plaintiffs  to  the  amount  of 
$195,889.  After  his  death,  and  the  appoint- 
ment of  his  administrator,  the  plaintiffs  pre- 
sented to  defendant  their  claim  for  said  sum, 
with  an  affidavit  appended  averring  that  the 
estate  was  indebted  to  the  plaintiffs  In  that 
amount,  and  also  that  $50,000  of  this  sum 
was  paid  by  Frlerson  to  the  Sacramento  Gas 
Company,  and  that  for  this  amount  the 
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plaintiffs  claimed  a  Hen  upon  all  the  gaa 
stock  of  the  estate,  and  all  bonds  of  the  gas 
com[Miuy  held  by  defendant  as  administrator. 
The  administrator  rejected  the  whole  claim. 
Thereafter  the  plalutiCFs  commenced  a  com- 
mon-law action  against  the  defendant  for 
the  whole  amount  of  the  claim  as  a  money 
demand,  and  recovered  Judgment  for  the 
whole  sum.  Pending  this  suit,  and  before 
Judgment,  plaintiff  filed  a  bill  In  equity  to 
reach  the  gas  stock  and  bonds  In  the  bands 
of  the  administrator,  being  the  same  stock 
and  bonds  mentioned  In  their  claim  as  filed. 
The  plaintiffs  recovered  In  that  action  also, 
and  the  administrator  appealed  from  the  de- 
cree In  equity.  The  same  contention  was 
made  there  as  here,  that  plaintiffs,  by  pre- 
senting their  claim  for  a  money  demand,  and 
obtaining  Judgment  thereon,  were  debarred 
from  prosecuting  their  action  in  etiulty.  It 
was  said,  however,  by  this  court,  in  addition 
to  the  quotations  above  made,  tliat  the  claim 
presented  to  the  administrator  was  for  the 
bonds  and  stock  as  a  part  of  the  subject  of 
the  embezzlement;  and  the  court  held  that 
under  the  circumstances  of  that  case  both 
remedies  might  be  pursued,  the  Judgment  at 
law  to  be  credited  with  whatever  should  be 
realized  In  the  equitable  action.  The  daim 
filed  with  the  administrator  referred  to  the 
bonds  and  stock,  and  claimed  a  lien  tbereon. 
thus  indicating  plaintiffs'  Intention  to  secure, 
as  against  other  creditors,  the  benefit  of  the 
stock  and  bonds;  and,  the  claim  having  been 
rejected,  a  resort  to  equity  to  secure  the 
stock  and  bonds  was  appropriate,  and  not  In- 
consistent with  the  claim  as  filed;  and.  this 
proceeding  being  In  equity,  the  court  had 
ample  power  to  protect  the  estate  from  a 
double  liability,  as  was  done  by  the  provision 
In  the  decree  that  whatever  should  be  re- 
alized In  the  equitable  proceeding  should  be 
credited  upon  the  Judgment  recovered  at  law. 
which  fixed  the  amount  of  Frierson's  defal- 
cation. The  distinction  between  that  case 
and  this  Is  apparent.  The  Judgment  and  or- 
der api>ealed  from  should  be  reversed. 

We  concur:  BRITT,  C;  BELCHER.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 

lop  cai.  au 

hlSD  V.  CITY  OF  SAN  LUIS  OBISPO.  (No. 
19,448.) 

(Supreme  Court  of  Cnliforaia.  Oct  3,  1805.) 
Nuisance — Special  Xnjl'bt. 
A  riparian  lot  owner,  by  the  maintenance 
by  a  city  of  a  cpsh]!ooI  on  a  strenm  above  his  lot, 
which,  besides  heine  offensive  to  all  peraons  liv- 
injT  in  the  neishborhood,  cauaes.  when  the  cess- 
TKXil  is  llushetl,  offensive  sewerage  matter  to  l>e 
depoaiteiJ  on  his  lot.  Buffers  a  spucial  injury,  en- 
titling bim  to  sue  to  abate  the  nuisance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luls  Obispo 
county;  Y.  A.  Gregg,  Judge. 


Action  by  Joseph  Lind  against  the  city  of 
San  Luis  Obispo.  There  was  a  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 

WUcoxoa  &  Bouldln  and  J.  M.  WUcoxon. 
for  ai^llant  WllUun  Sblpsey,  toot  respond- 
ent 

VANCLIEF,  C.  Action  to  abate  a  nuisance, 
in  which,  at  the  close  of  the  evidence  for 
plaintiff,  a  Judgment  of  nonsuit  and  for  costs 
was  rendered  against  him,  from  wMch  he 
appeals  on  a  bill  of  exceptions,  containing 
a  statement  of  the  evidence. 

The  defendant  Is  a  municipal  corporation 
of  the  sixth  class,  having  a  population  of 
about  3,000.  Plaintiff  is  the  owuer  of  a  lot 
of  land  within  the  corporate  limits  of  the 
city,  and  a  dwelling  house  thereon,  in  which 
he  and  his  family  reside.  His  lot  has  a  front- 
age of  112  feet  on  Hlguera  street,  and  ex- 
tends back  westerly  from  said  street  to  the 
center  of  San  Luis  Obispo  creek.  In  August 
1802,  while  plalutiff  owned  and  was  residing 
upon  said  lot,  the  defendant  constructed  a 
system  of  sew^crage  In  and  for  said  city,  by 
and  through  which  all  excremental  and  malo- 
doro\]8  matter  Is  conveyed  to  and  discharged 
Into  a  vault  constructed  for  the  purpose  of 
receiving  tie  same.  This  vault  is  vertically 
cylindrical,  about  10  feet  In  diameter  and 
11  feet  in  depth,  and  is  situate  In  the  bauk 
at  the  margin  of  said  creek,  about  300  feet 
above  plaintiff's  dwelling  house.  It  has  two 
openings  on  the  side  next  to  the  creek,  one 
at  the  bottom,  and  the  other  near  the  top; 
the  lower  one  being  closed  during  the  dry 
season  of  about  six  to  seven  months,  during 
which  the  vault  is  filled  with  solid  matter, 
which,  dm-lng  the  rainy  season,  is  flushed 
out  through  the  lower  opening  Into  the  creek. 
The  vault  Is  constructed  of  cemented  ma- 
sonry, and  is  ventilated  through  a  chimney 
or  pipe  about  40  feet  high.  The  evidence 
shows  that  the  stench  from  the  vault  and 
from  the  ci'cek  below  for  a  distance  of  half  a 
mile  or  more  is  so  disagreeable  and  offensive 
to  the  residents  along  the  creek  for  a  dis- 
tance of  1,000  feet  or  more  below  the  vault  as 
to  make  the  occupancy  of  their  dwelling 
houses  cxti'emeiy  uncomfortable,  and  nearly 
intolerable  to  those  who  reside  within  oOU 
feet  below  that  vault,  except  during  times 
of  very  high  water  in  the  creek;  that  plain- 
tiff and  one  or  two  of  his  near  neighbors  are 
most  affected  by  the  odors,  but  that  from  lo'O 
to  000  of  the  resident  population  of  3,000  are 
affected  by  them  lu  the  same  way,  but  loss 
in  dc;j:recs;  also,  that  considerable  quanti- 
ties of  the  solid  malodorous  matter  from  the 
vault  are  annually  deposited  upon  plaintiff's 
lot  along  the  borders  of  the  creek,  which  re- 
main  theie  dming  the  greater  part  of  the 

joar,  and  Intensify  the  stench  arising  from 
the  vault.  Such  deposits,  however,  are  lim- 
ited to  lots  adjoining  the  creek,  and  to  less 
than  20  residences. 

In  granting  the  nonsuit  the  court  said:  'In 
conclusion,  the  facts  as  proven  on  the  part  of 
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plaintiff  establish  tbe  ^istence  of  a  nuisance 
cllsgustlug  and  offenstve  to  all  persons  who 
lire  anrwhere  in  the  Tlcinity  of  the  trap  <a 
cesspool,  as  maintained  by  the  defendant, 
and  also  to  all  persons  who  pass  that  vicinity. 
Dlvei-s  persons  who  live  In  the  vicinity  have 
testified  to  the  noxious  odors  and  discharge 
from  the  cesspool,  and  of  the  discharge  from 
the  cesspool  that  Is  deposited  for  a  long  dis- 
tance in  the  creek,  and  left  along  the  creek, 
polluting  the  waters  and  creating  a  stench; 
that  it  Is  offensive  to  a  great  number  of  per- 
sons. There  has  been  but  one  kind  of  nui- 
sance shown,  and  it  la  common  to  the  public 
and  vicinity  of  the  city  in  which  the  plaln- 
tiff  lives.  It  may  be  that  It  Is  more  (tensive 
to  plaintiff  than  to  othrais,  but  the  nuisance 
is  of  the  same  kind  to  the  plaintiff  that  his 
neighbor  suffers.  If  plaintiff  is  1^  to  main- 
tain this  action,  then  tbe  dty  mi^  be  subject 
to  a  like  action  by  many  other  persons  alike 
situated.  The  testimony  shows  that  from 
one  hundred  and  fifty  to  six  hundred  persona 
are  alike  affected,  and  about  thirty-five  ftim- 
lllea  in  a  greater  or  less  degree  than  the  plain- 
tiff. The  nuisance  complained  of  is  a  com- 
mon public  nuisance,  as  defined  In  section 
8480  of  the  CIvU  Code.  I  think  the  motion 
for  a  nonsuit  should  be  granted." 

I  think  the  court  erred  In  granting  the  non- 
suit Section  8483  of  the  Civil  Code  pro- 
vides: "A  private  person  may  maintain  an 
action  for  a  public  nuisance  if  it  is  specially 
Injurious  to  himself,  but  not  otherwise."  In 
the  case  of  Sullivan  v.  Boyer.  72  CaL  248, 13 
Fac.  65%  a  smokestack  In  the  city  of  Ban 
Francisco,  from  which  the  smoke  Invaded 
private  residence  in  the  neighborhood  of  its 
location,  to  tbe  annoyance  and  discomfort  of 
the  dwellers  therein,  was  adjudged  to  be  a 
private  nuisance,  for  which  damages  were 
recovered,  and  which  was  ordered  to  be 
abated.  The  same  effect  Is  Tuebncr  v.  RaU- 
road  Co.,  66  Col.  171,  4  Fac.  1162.  In  Gard- 
ner V.  Stroever,  89  Cal.  2^  26  Fac.  618.  it 
was  adjudged  that  the  owner  of  a  slaughter- 
house situated  on  the  public  highway,  whose 
business  was  interrupted  and  injured  by  an 
obstruction  of  a  road,  was  entitled  to  main- 
tain an  action  for  damages  and  an  Injunc- 
tion against  the  maintenance  of  the  nui- 
sance. To  the  same  effect  Is  Ilargro  v. 
Hodgdon,  89  Cal.  023.  20  Fac.  llOG,  where 
it  Is  said:  "If  a  substantial  right  has  been 
invaded,  especially  If  the  wrong  be  In  the 
nature  of  continuing  trespass,  of  such  a 
character  tliat  Its  continuance  will  create  a 
right  against  the  plalntlfl'B  estate,  or  operate 
to  deprive  plaintiff  of  a  substantial  right  In- 
cident to  her  property,  the  nuisance  will  be 
abated,  although  the  damage  is  merely  nomi- 
nal." Tbe  substantial  right  mentioned  in 
the  above  extract  means  a  substantial  pri- 
vate right,  as  distinguished  from  a  public 
right  enjoyed  by  plaintiff  In  common  with 
the  public  at  laive-  Tbe  Injury  which  may 
entitle  a  private  person  to  maintain  an  ac- 
tion to  abate  a  public  nuisance  must  be  an 


Injury  to  plaintiff's  private  property,  or  to  a 
private  right  incidental  to  such  private  prop- 
erty; and,  where  the  injui"y  is  of  this  na- 
ture, the  Injured  person  may  maintain  the 
action,  although  the  private  dghts  of  an  In- 
definite number  of  other  persons  may  be  In- 
frin^d  and  Injured  In  the  same  way  by  the 
same  nuisance.  The  distinction  here  at- 
tempted to  be  made  is  more  clearly  express- 
ed by  BIgelow,  C.  J.,  In  the  case  of  Wesson 
T.  Iron  Co.,  IS  Allen,  05,  as  follows:  **The 
real  distinction  would  seem  to  be  this:  That, 
when  the  wrongful  act  Is  of  itself  a  dlaturlh 
ance  or  obstruction  only  to  tbe  exercise  of  a 
common  and  public  right  the  sole  remedy 
la  by  public  prosecution,  unless  special  dam- 
age la  caused  to  individuals.  In  such  case 
the  act  of  Itself  does  no  wrong  to  individuals 
distinct  from  that  done  to  the  whole  com- 
munity. But  when  tbe  alleged  nidsance 
would  constitute  a  private  wrong  by  injur- 
ing property  or  health,  or  creating  potBonal 
inconvenience  and  annoyance,  for  which  an 
action  might  be  maintained  In  favor  of  a 
person  Injured,  it  is  none  tlie  less  actionable 
because  the  wrong  Is  committed  In  a  man- 
ner and  under  circumstances  which  would 
render  the  guilty  party  liable  to  Indictment 
for  a  common  nuisance.  This,  we  think,  Is 
substantially  the  conclusion  to  be  derived 
from  a  careful  examination  of  the  adjudged 
cases.  The  apparent  conflict  between  them 
can  be  reconciled  on  the  ground  that  an  In- 
jury to  private  property,  or  to  the  health  and 
comfort  of  an  individual,  is  in  Its  nature  ^»e- 
clal  and  peculiar,  and  does  not  came  a  dam- 
age which  can  properly  be  said  to  be  com- 
mon or  public,  however  numerous  may  be 
the  cases  of  similar  damage  arising  from 
the  same  cause.  Certainly,  multiplicity  of 
actions  affords  no  good  reason  for  denying 
a  person  all  remedy  for  actual  loss  and  In- 
jury which  he  may  sustain  In  his  person  or 
property  by  the  unlawful  acts  of  another, 
although  It  may  be  a  valid  ground  for  refiu- 
ing  redress  to  individuals  for  a  mere  inva- 
sion of  a  common  and  public  right.'*  Be- 
sides the  paragraph  above  quoted,  the  opin- 
ion Is  very  instructive  on  the  question  und» 
consideration,  and  should  be  entirely  read. 
Sec.  also,  Stetson  v.  Faxon,  19  Pick.  147,  as 
reported  In  31  Am.  Dec.  123,  with  notes; 
also.  Wood,  Kuls.  $S  C02-003,  and  cases  there 
cited. 

In  the  case  at  bar  the  stench  arising  from 
the  nuisance  not  only  enters  plaintiff's  dw^- 
Ing  house  through  every  open  door  and  win- 
dow, and  deprives  him  and  his  family  of  the 
comfortable  use  and  enjoyment  thereof,  and 
is  deleterious  to  their  health,  but  large  quan- 
tities of  the  material  from  which  the  nox- 
ious odors  arise  are  deposited  upon  his  land 
near  his  house.  Surely,  all  this  constitutes 
a  special  Injury  to  fals  private  proper^,  and 
private  rights  incidental  thereto,  which  is 
not  common  to  the  public  generally,  nor  to 
more  than  one-sixth  part  of  the  populatfoa 
of  the  small  town  in  which  the  nuisance  if 
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located.  I  Uiluk  the  Judgment  should  be  re- 
vcrsetl,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    SEAIOiS.  C;  HAYXES,  C. 

ilcFARLAXD,  J.  For  the  reaeona  given 
In  tlie  foregoing  opinion,  tbe  Judguieut  is  re- 
versed, and  tbe  cause  remanded  Cor  a  new 
trial. 

IIEXSIIAW,  J.  (special  concurring).  It 
appears  by  the  complaint,  supported  by  tbe 
evidence,  that  plaintiff  suffered  peculiar  and 
special  damage  by  reason  of  tbe  deposit  up- 
on his  land  of  quantities  of  offensive  sewage 
matter.  That  tbe  stench  was  more  oftenslre 
where  he  resided  than  It  was  elsewhere,  or 
that  bis  family  was  exposed  to  greater  dan- 
ger of  disease  by  reason  of  the  nuisance, 
doos  not,  in  my  opinion,  constitute  a  special 
injury,  but  merely  a  greater  Injury  of  a 
general  kind.  But  for  tbe  reason  flrst  above 
given,  which  is  noted  In  the  learned  com- 
missioner's opinion,  I  concur  In  the  conclu- 
'  sion  he  reaches,  and  In  tbe  Judsmeut  of  re- 
vcrsaL 

T  concur:   TEMPLE,  J. 


109  cai.  ue 

BONNET  T.  TILLET.    (No.  18,388.) 
(Supreme  Court  of  Cnlifonua.    Oct  4,  1S05.) 

CORFOBmOSS— DiKBOTOR— PURCHASB  Or  CLAIMS. 

1.  A  director  has  the  right  to  take  an  assign- 
ment of  ft  cluim  ajzaiiist  an  insolvent  corponitiun 
for  the  unpaid  yurehaso  price  of  land,  and  enforce 
the  same  for  tne  iimoiint  paid,  and  a  judfrment 
OQtered  therecn  will  be  prior  to  subseqaeut  jud}{- 
uicntB.  though  the  original  vendor's  lieu  be  loat 
by  tho  a>Aigninent. 

2.  A  dirfictor  purchnBiog  at  a  discount  an  oot- 
iitanding  claim  agnhLit  an  lasolrent  corporation 
can  enfotve  the  same  only  for  the  amount  paid. 

CommisslonerB*  decision.  Department  2.  Ap- 
peal from  superlcH'  court,  Nevada  connty;  John 
Oaldwdl.  Judge. 

Action  by  John  Bonney  against  Edwin  Til- 
ley  to  determine  the  pilority  of  certain  liens. 
Defendant  had  judgment,  and  plaintiff  ap- 
peals. Reversed. 

J.  M.  "Walling,  for  appellant  P.  F.  Sl- 
monds,  for  respondent. 

BELCHER,  C.  This  Is  an  appeal  from 
the  judgmont  entered  in  the  case,  on  the 
judgment  roll  alone.  Tho  facts  admitted  by 
the  pleadings  and  found  by  the  court  are  In 
substance  as  follows:  On  March  7,  1S93,  the 
Midnight  Gold  &  Silver  Mining  Company,  a 
corporation,  executed  to  the  plaintiff  Its  two 
promissory  notes  for  the  sum  of  $514  each, 
one  payable  four  and  the  other  six  months 
after  date,  with  interest  On  the  same  day 
the  said  corporation  also  executed  to  one  J. 
F.  Cox  Its  tsvo  promissory  notes  for  tlie  sum 
of  ?o20  each,  one  payable  four  and  the  other 
six  months  after  date.  On  August  20,  vm, 
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Cox  assigned  bis  notes  to  the  plalutilT,  but  no 
eonsidci-atlou  for  the  assignment  was  paid 
by  plaintiff.  Thereafter,  on  November  24, 
1803,  plaintiff  recovered  two  several  Judg- 
ments against  the  corporation  on  the  said 
promissory  notes,  one  for  $1,12$  and  tbe  oth- 
er for  $1,178.  On  March  10,  1803,  the  said 
corporation  executed  to  W.  H.  Conly  its 
promissory  note  for  $14,188.80,  payable  on 
demand,  and  on  tbe  IGth  of  the  same  month 
Couly  assigned  tbe  said  note  to  the  defend- 
ant who  paid  him  therefor  the  sum  of  $1,000 
in  lawful  money  of  the  United  States.  Aft- 
erwards, on  May  13,  1893,  defendant  caused 
an  action  to  be  brought  in  bis  name,  as  plain- 
tiff, to  recover  from  tbe  corporation  the 
amount  due  on  tbe  note;  and  on  May  24, 
1S03,  Judgment  by  default  was  entered  there- 
on for  $14,303.70,  principal  and  Interest,  and 
for  $0.75,  costs  of  suit  On  September  5, 
1803,  said  Judgment  remaining  unpaid,  a  writ 
of  execution  thereon  was  duly  Issued  and 
placed  In  the  liands  of  the  sheriff  of  tbe  coun- 
ty, with  directions  that  he  levy  on,  and  sell  in 
satisfaction  thereof,  the  real  property  of  the 
corporation,  and  on  the  same  day  the  shcriflT 
levied  the  writ  upon  certain  real  property  of 
the  corporation,  which  on  October  20,  1803, 
after  giving  due  and  legal  notice  of  the  sale, 
he  sold  at  public  auction  to  the  defendant  for 
the  sum  of  $2,500,  that  being  the  highest  and 
best  sum  bid  therefor.  Thereafter  tbe  sher- 
iff duly  issued  and  delivered  to  defendant  a 
certificate  of  sale  of  the  land,  and  the  de- 
fendant la  still  the  owner  and  holder  thereof. 
On  May  11,  1893,  Mary  E.  Gray  et  al.,  as 
plaintiffs,  commenced  an  action  against  said 
corporation  and  said  Couly  to  recover  the 
sum  of  ?1.300,  and  to  foreclose  a  vendor's  lien 
upon  a  certain  portion  of  the  real  property  of 
the  corporation.  The  lien  was  claimed  as  se- 
curity for  the  unpaid  portion  of  the  purchase 
money  of  the  property,  which  was  sold  by  the 
plaintiffs  In  tbe  action  to  Conly  on  Novem- 
ber 18,  1890,  and  by  him  transferred  to  the 
corporation.  On  August  2o,  1893,  while  the 
action  to  foreclose  the  lien  was  pending, 
Mary  E.  Gray  et  al.  assigned  their  claim 
and  right  to  a  vendor's  lien  to  the  defendant, 
and  he  paid  them  therefor  the  sum  of  $775. 
Thereafter  defendant  caused  the  action  to  be 
continued  in  the  name  of  the  plaintiffs,  and 
on  September  18,  1803,  caused  a  judgment  by 
default  to  be  entered  thereon  for  the  sum  of 
$1,519.90,  and  a  decree  foreclosing  tbe  ven- 
dor's lien  upon  said  property.  On  Septem- 
ber 27,  1893,  defendant  caused  an  order  of 
sale  to  be  Issued  in  said  action,  and  placed 
it  In  the  hands  of  the  sheriff  of  tbe  county, 
and  under  U,  after  due  and  legal  notice,  the 
sheriff  sold  the  premises  affected  by  the  fore- 
closure to  the  defendant  for  the  sum  of  $1,- 
619,  and  thereupon  Issued  to  defendant  a  cer- 
tifloate  of  sale  of  said  premises,  which  he 
still  owns  and  holds.  During  all  the  times 
mentioned  In  the  complaint  the  said  corpora- 
tion was  insolvent  On  March  7th,  when  the 
corporation  executed  its  notes  to  Cox,  be  was 
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a  stockholder  and  a  director  of  the  corpora- 
tion, and  he  bo  continued  until  April  17th. 
On  March  10th,  when  the  corporation  exe- 
cuted Its  note  to  Conly,  he  was  a  director  and 
the  president  of  the  corporation,  and  he  so 
continued  until  May  3d.  And  on  March  16th, 
but  not  till  after  Conly  assigned  his  note  to 
the  defendant,  the  latter  became  a  stockhold- 
er and  a  director  of  the  corporation.  This 
action  Ti*ns  commenced  In  January,  1891,  and 
the  prayer  of  the  complaint  was  for  Judg- 
ment declariug  the  liens  of  plaintiff's  judg- 
ments against  the  corporation  superior  and 
prior  to  the  claims  of  defendant,  as  against 
the  property  of  said  corporation. 

After  stating  the  facts,  the  court  below 
found  as  conclusions  of  law  In  substance  as 
followa:  (1)  That  the  Judgment  In  the  case 
of  Mary  E.  Gray  et  al.  against  the  corporation 
was  a  valid  Judsment  for  the  sum  of  $775, 
with  Interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  the  date  of  Its  entry,  and 
was  a  valid  lien  upon  the  lands  and  prem- 
ise mentioned  and  described  therein,  and 
was  prior  in  point  of  time  and  superior  to 
each  of  plaintiff's  Judgments  against  the  cor- 
poration. (2)  That  the  two  Judgments  recov- 
ered by  the  plaintiff  against  the  corporation 
were  valid  Judgments  for  the  sums,  respective- 
ly, of  $1,12S  and  $1,178,  with  Interest  thereon 
at  the  rate  of  7  per  cent  i>er  annum.  ^) 
That  the  Judgment  recovered  by  the  defend- 
ant against  the  corporation  was  a  valid  Judg- 
ment for  the  sum  of  $14,370.54,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum. 

That  subject  and  subordinate  to  the  lien 
of  the  Judgment  in  the  Mary  E.  Gray  et  al. 
case^  to  the  extent  of  ¥775,  with  interest, 
the  other  Judgments,  with  Interest,  were 
Hens,  equal  in  point  of  time,  upon  the  rest 
and  residue  of  all  the  rral  property  of  said 
corporation.  In  accordance  with  these  con- 
clusions judgment  was  entered,  and  from 
that  Judgment  this  appeal  Is  prosecuted. 

It  is  claimed  for  appellant  that  the  Judg- 
ment Is  erroneous:  (1)  "In  declaring  that 
defendant  is  entitled  to  a  prior  Hen  for  the 
sum  of  $775  on  that  portion  of  the  property 
described  In  the  Judgment."  (2)  "In  decree- 
ing that  defendant  is  entitled  to  enforce  bis 
Judgment  for  $14,370.51  against  the  property 
of  said  corporation  on  an  equality  with 
plaintiff." 

In  support  of  the  first  point  the  well-set- 
tled mle  is  Invoked  that  a  vendor's  lien  is 
not  assi^piable,  and  It  Is  said  that,  conceding 
Mary  E.  Gray  et  al.  were  entitled  to  a  ven- 
dor's lien,  the  sale  by  them  to  defendant  of 
tlidr  demand  against  the  corporation,  before 
judgment,  destroyed  the  lien,  and  no  right 
to  such  lien  passed  to  defendant  It  is  not 
denied  that  the  claim  of  Gray  and  others 
waa  a  valid  claim  for  the  full  amount  for 
which  judgm^t  was  entered  on  It.  And  the 
court  expressly  found  that  in  purchasing  the 
claim,  and  In  causing  Judgment  to  be  entered 
thereon  and  sale  to  be  made,  "defendant 
was  not  attempting  to  prevent  plaintiff  from 


collecting  from  said  corporation  any  amount 
owing  by  said  corporation  to  plaintiff,  unr 
to  obtain  an  unlawful  advantage  or  any  ad- 
vantage over  plaintiff,  and  that  no  acts  or 
act  done  by  plaintiff  were  or  are  detrimental 
to  the  interests  of  the  creditora  of  said  cor- 
poration." Judgment  on  this  claim  was  en- 
tered in  September,  1893,  and  about  two 
months  later  the  Judgments  in  favor  of  plain- 
tiff were  entered.  If,  therefore,  that  part  of 
the  Judgment  foreclosing  the  vendor's  lien 
were  eliminated,  there  would  still  be  left  a 
valid  Judgment  which  was  a  lien  on  an  the 
real  property  of  the  corporation,  and  was 
prior  and  superior  to  the  lien  of  plaintin  s 
Judgments,  In  Mor,  Priv.  Corp.  S  78T,  it  is 
said:  "Directors  of  an  Insolvent  corporation, 
who  have  claims  against  the  company  as 
creditors,  must  share  ratably  with  the  other 
creditors  In  a  distribution  of  the  company's 
assets.  They  cannot  secure  to  themselves 
any  advantage  or  preference  over  other  cr?tl- 
Itors  by  using  their  powers  as  directors  for 
that  purpose.  These  powers  are  held  by 
them  In  trust  for  all  the  creditors,  and  can- 
not be  used  by  them  for  their  own  benefit. 
It  Is  to  be  observed,  however,  that  a  person 
who  is  a  creditor  of  an  Insolvent  corporation 
is  not  deprived  of  any  of  his  rights  as  cred< 
Itor  by  the  fact  that  he  also  occupies  the  posi- 
tion of  director  of  the  company.  He  is  mere- 
ly Incapacitated  as  director  from  using  any 
of  the  powers  of  bis  position  for  his  own 
benefit  or  the  benefit  of  his  codlrectors." 
Under  these  circumstances,  we  fail  to  see 
that  the  court  committed  any  error  in  ad- 
Judging  that  the  defendant  was  entitled  to  a 
prior  Hen  for  the  sum  of  $77S,  that  being  the 
amount  which  he  actually  paid  Gray  and 
others  for  their  claim. 

In  support  of  the  second  point  It  is  urged 
that,  while  defendant  had  a  right  to  recover 
Judgment  a^lnst  the  corporation  for  the 
full  amount  due  on  the  Conly  note,  the  dis- 
tribution of  the  company's  assets  nhould  be 
made  to  him  and  other  cretUtni-s  ratably,  and 
by  taking  into  account  only  what  be  actually 
paid  for  the  note,  vis.  $1,000.  It  seems  to  1k< 
well  settled  that  directors  of  an  Insolveuc 
corporation,  who  are  creditors  of  the  coui- 
pany,  cannot  secure  to  themselves  au}'  pn-f- 
erence  or  advantage  over  otltcr  creditors  in  the 
payment  ot  their  claims.  Hays  v.  BanI',  r>l 
Kan.  535,  33  Pac.  318;  Beach  v.  Miller  (III. 
Sup.)  22  N.  E.  4G4;  Adams  v.  MUUng  Co.. 
Fed.  433;  Hopkins'  Appeal,  00  Pa.  St.  09.  In 
Cook,  Stock,  Stockh.  &  Corp.  Law,  8  660,  it  Is 
said:  "It  Is  a  fraud  on  the  corporation  and 
on  corporate  creditors  for  the  directors  to 
buy  up  at  a  discount  the  outstanding  debts 
of  the  corporation,  and  compel  It  to  pay  them 
the  full  face  value  thereot  In  such  a  caste 
the  directors  may  be  compelled  to  turn  over 
to  the  corporation  the  evidences  of  indebted- 
ness, upon  being  paid  the  money  which  they 
gave  for  the  same."  We  conclude,  therefore, 
that  the  court  erred  in  determining  that  d^ 
fendant  was  entitled  to  bave  Ids  Judgment 
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on  the  Conly  note  enforced  against  tbe  prop* 
ert7  of  the  corporation,  on  an  equality  witli 
tbe  plaintiff,  for  the  full  amount  thereof, 
and  that  he  should  have  been  limited  to  the 
amonnt  which  he  paid  for  the  note,  with  le 
fial  Interest  tho-eon.  The  Judgment  should 
be  reversed  and  the  cause  remanded,  with 
directions  to  tbe  court  below  to  modify  Its 
judgment  or  decree  in  amtrdanoe  with  this 
opinion. 

We  concur:  VANCLEEF.  0.;  HATKBS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is  re- 
versed and  the  cause  remanded,  with  dlreo 
tlons  to  the  court  below  to  modify  Its  Judg- 
ment or  decree  In  accordance  with  this  opin- 
ion. 


S  Cal.  Unrep.  I« 
STOCKTON  SAVINGS  &  LOAN  SOC.  t, 
PURVIS.  Sheriff.   (No.  18,3S0.)» 

(Supreme  Court  of  California.    Oct  9,  1805.) 

PuDoa  or  Chops  tor  Bsmi— Oral  AaRMHRNT— 

RiODTs  OF  Cbbditoeb  ot  Lbsbsb. 

Ad  oral  agreement  between  landlord  and 
tenant  that  title  to  crops  raised  during  the  term 
should  remain  in  die  landlord,  and  that  the  crop 
was  to  be  pat  in  warehouse  In  the  landlord  a 
name,  and  that  from  a  sale  thereof  the  landlord 
was  to  retain  as  lent  an  amount  equal  to  the 
rent  reserved  in  the  lease,  and  turn  over  the  bal- 
ance to  the  tenant,  is  merely  an  agreement  that, 
tkfta  the  crop  was  harvested  and  stored,  it  should 
become  a  pledge  for  payment  of  the  rent,  and 
does  not  create  a  lien  which  would  support  an 
action  of  conversion  against  a  sheriff  for  levying 
on  tbe  crop  while  growing,  and  seising  it  oader 
attadunent  against  tbe  tenant  as  soon  aa  harvest- 
ed. 

Commlawtoncra'  dectelon.  Department  1.  Ap- 
peal from  superior  court,  Stanislaus  county; 
William  O.  Minor,  Jndge. 

Action  hy  the  Stocks  Savlnga  &  IxMin  So- 
ciety against  R.  B,  Purvis,  sheriff.  Judg- 
ment for  ^aintiff,  and  defendant  anwals. 
Kerersed. 

H.  G.  W.  Dinkelspell  and  Stoncslfer  & 
Koedham,  for  appellant  Nicol  &  Orr,  for 
respondent. 

HAlfNBS,  a  Action  tot  the  conTerslon  of 
1.7T0  sttcka  of  wbeat  Ihc  cage  was  tried  by 
the  ootnt,  and  findings  and  Judgment  were 
against  the  d^mdant,  who  appeals  from  tbe 
Jmlgment  npoD  tbe  Jndgmcmt  loU  alone. 

The  flndlnga  show  the  foUowlnff  facts: 
Plaintiff,  a  corporation,  was  the  ownw  of 
certain  lands  In  Stanidans  county,  and  orally 
leased  tbe  same  to  one  Dallas  for  the  term 
of  one  yrar  at  a  cash  rental  of  $2,140.  That 
It  was  ATtbw  wally  agreed  and  understood 
between  the  lessor  and  leasee  "that  the  title 
to  said  crops  raised  tbereon  during  said  term 
was  to  remain  In  said  plaintiff.  It  being  agreed 
and  understood  that  the  said  crop  was  to  be 
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hauled  to  tbe  nearest  warehouse,  and  stored 
in  the  name  of  the  plaintiff  herein;  that  from 
the  sole  of  said  crop  plaintiff  was  to  receive 
as  rent,  as  aforesaid,  the  sum  of  f2,140  cash, 
and  the  overplus,  If  any,  was  to  go  to  and 
be  the  proi;>erty  of  said  B.  Dallas;  *  •  * 
and  that  no  part  of  aald  crop  should  be  In 
any  way  subject  to  the  disposal  of  said  Dal- 
las." Under  this  oral  agreement  Dallas 
sowed  the  lauds  to  wbeat  and  barley  with 
his  own  personal  means,  and  received  no  ad- 
vances of  any  kind  from  or  through  the  plain- 
tiff. Before  the  crop  was  harvested,  Eppln- 
ger  &  Go.  brought  suit  against  Dallas  and 
wife  to  recover  the  sum  of  $8,935.77,  and 
caused  a  writ  of  attachment  to  be  issued 
therein,  and  tbe  defendant,  as  sheriff  of  said 
county,  levied  said  writ  upon  the  whole  of 
the  crop  of  wheat  then  growing  u^n  said 
lands,  and,  after  harvesting  and  sacking  the 
same,  removed  it  from  said  lands,  and  re- 
fused to  deliver  it  to  the  plaintiff  herein  upon 
demand.  Epplnger  &  Co.  In  due  time  ob- 
taiued  Judgment  against  Dallas.  Tbe  value 
of  said  wheat,  after  deducting  the  expense 
of  tiarvesting  and  sacking,  was  found  to  be 
fl,417.5G,  and  for  that  sum  Judgment  was 
rendered  for  tbe  plaintiff. 

Appellant  contends:  First,  that  the  plain- 
tiff had  no  such  title  to  or  lien  upon  tbe 
wheat  as  would  defeat  the  attachment;  and, 
second,  that  the  claim  or  demand  served  by 
tbe  plaintiff  upon  tbe  sheriff  waa  insuQlcieut 
In  several  particulars,  and  did  not  comply 
with  tbe  reQulremcnts  of  sectioa  CS9,  Code 
Civ.  Proc,,  as  amended  In  1801  (St.  1801, 
p.  20).  Tbe  tenant,  under  tbe  terms  of  the 
agreement  above  stated,  was  tbe  owner  of 
the  crop  at  tbe  time  It  was  attached.  "A 
tenant  for  years  or  at  will,  unless  he  is  a 
wrongdoer  by  holding  over,  may  occupy  tbe 
buildings,  talte  the  anntuil  products  of  the 
soil,  [and]  work  mines  and  quarries  open  at 
the  commencement  of  hia  tenancy."  Civ. 
Code,  $  810.  The  rent  reserved  In  this  case 
was  not  a  share  of  tbe  crop,  whereby  tbe 
landlord  would  have  been  a  tenant  la  com- 
mon with  bis  lessee  in  tbe  croi>s,  and  so  In 
possession  by  his  cotenant;  but  it  was  a 
money  rent  at  a  fixed  sum,  not  even  de- 
pendent upon  tbe  value  of  the  crop.  If  the 
crop  had  lieen  a  total  failure,  or  had  t>ceu 
consumed  by  fire,  Dallas  would  still  have 
been  liable  for  the  stipulated  sum  of  money 
as  rent.  In  Famum  v.  Hefner,  79  Cal.  575, 
582,  21  Pac.  055,  it  Is  said:  "It  Is  undoubted- 
ly true,  as  contended,  that  tbe  landlord  and 
tenant  may,  by  agreement,  provide  that  all 
of  the  crops  raised  upon  the  land  may  be 
delivered  to  and  remain  the  property  oC  the 
landloL-d  and  be  disposed  of  by  bim,  and  such 
agreement  win  protect  tbe  title  of  the  land- 
lord in  tbe  property  as  against  an  attaching 
creditor  of  tbe  tenant.  But  It  will  be  found, 
upon  an  examination  of  the  cases  cited  by 
counsel,  tluit  in  every  instance  wliere  such 
an  agreement  is  upheld  it  is  made  for  the 
protection  of  the  landlord  In  case  of  advance- 
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ments  by  him,  or  for  some  other  reason; 
In  other  words,  there  Is  some  consideration 
shown  for  the  agreement  by  which  the  title 
remains  in  the  landlord."  It  may  be  furtho- 
remarked  that  we  And  no  case  In  which  a 
verbal  agreement  Is  given  the  force  and  ef- 
fect contended  for  by  plaintiff.  Besides,  the 
claim  or  demand  served  by  plaintiff  upon  the 
sheriff  docs  not  claim  ownership  of  the 
wheat,  or  that  It  had  any  title  thereto,  but 
its  dalm  was  that  said  crops  "were  and  are 
now  subject  to  the  lien  of  said  Stockton 
Savings  and  Loan  Society  for  rent  resen-ed 
to  the  amount  of  $2,140,  and  that  said  Stock- 
ton Savings  and  Loan  Society  was,  at  and 
prior  to  the  time  of  yonr  attachment,  and  Is 
now,  entitled  to  the  possessdon  of  the  whole 
of  said  harvested  crop  for  the  satisfaction  of 
the  said  sum  of  ^,140,  secured  by  such  lien." 
>  It  Is  conceded  by  plaintiff  that  the  statute 
gives  no  lien  for  rent  reserved;  nor  was  the 
alleged  lien  of  plaintiff  created  by  a  mort- 
gage of  the  crop,  becanse  a  crop  mortgage, 
though  authorized  by  statute,  cannot  be  cre- 
ated by  a  verbal  agreement,  or  otherwise 
than  as  provided  by  law.  At  the  most.  It 
was  an  agreement  that  when  the  crop  should 
be  harvested  and  stored,  it  should  then  be- 
come a  pledge  for  the  payment  of  the  rent; 
and,  as  this  agreement  to  pledge  the  wheat 
had  not  been  executed,  the  wheat  was  sub- 
ject to  attachment  In  the  action  of  Epplnger 
&  Co.  V.  Dallas.  This  conclusion,  we  think, 
is  fully  supported  by  Hitchcock  v.  Hassett, 
71  Cal.  331,  12  Pac.  228. 

Counsel  for  respondent  have  cited  several 
cases  which  should  receive  attention.  These 
cases  are  cited  to  the  proposition  that  the 
agreement  between  the  landlord  and  tenant 
may  be  so  formed  as  to  secure  to  the  owner 
of  the  land  the  ownership  of  the  products 
until  the  performance  of  a  stated  condition. 
This  proposition  need  not  be  disputed,  pro- 
vided it  be  understood  that  the  agreement  In 
question  is  In  such  form  as  to  effect  the  ends 
sUted.  In  Howell  v.  Foster,  65  Cal.  169, 
there  was  &  written  instrument  by  which  the 
plaintiff  leased  and  demised  the  land  to  May- 
field  for  a  certain  term,  with  a  covenant, 
among  others,  on  the  part  of  Mayfleld,  that 
he  would  till  land,  etc.,  and  at  the  proper 
time  would  harvest  and  sack  the  grain,  and 
thereupon  deliver  all  of  It  to  plaintiff,  to  be 
held  by  him  as  security  for  all  advances 
made  by  the  plaintiff  to  Mayfleld;  and  said 
Instrument  further  provided  as  follows: 
"And  It  Is  mutually  covenanted  and  agreed 
that  until  such  delivery  and  transfer  by  the 
party  of  the  first  part  fplalnticn  all  of  said 
grain  shall  be  the  property  of  the  said  party 
of  the  first  part,  and  the  said  party  of  the 
second  part  [Mayfield]  shall  have  no  right  to 
dispose  of  any  portion  thereof."  That  case, 
as  reported,  does  not  disclose  whether  the 
lease  was  recorded,  but  the  fact  that  It  was 
in  writing,  and  that  It  was  to  be  security  for 
advances  does  appear;  and,  as  the  landlord 
was  to  have  a  portion  of  the  crop,  whereby 


he  became  a  tenant  In  common  with  the 
lessee  In  the  crop,  and  through  bis  co tenant 
was  in  possession  thereof,  the  distinction  be* 
tween  that  case  and  this  is  apparent. 

The  next  case— Wentworth  v.  Miller,  53 
Cal.  0— Is  not  In  point,  as  in  that  case  the 
lessee  agreed  to  pay  the  lessor  a  i>art  of  the 
crop  as  rent,  and  to  ^ve  the  lessor  possession 
of  the  whole  crop  until  the  rent  should  be 
paid,  so  that  In  that  case  also  the  landlord 
was  a  tenant  In  common  with  the  lessee  in 
the  crop,  and  In  possession  by  his  cotenanL 
The  same  distinction  also  exists  between 
this  case  and  that  of  Sunol  v.  Molloy,  63  CaL 
370. 

In  Blum  T.  McHugh,  92  Cal.  497,  28  Pac. 
692,  there  appears  to  have  been  a  written 
lease.  At  all  events,  no  case  is  cited  where 
a  verbal  lease,  with  an  agreement,  also  ver* 
bal,  for  a  lien  upon  the  crop  to  secure  a 
money  rent,  has  been  held  to  be  valid  with- 
out possession  tjiken  by  the  landlord. 

The  agreement  between  the  lessor  and  lea- 
see did  not  even  give  the  lessor  a  right  of 
entry  to  take  the  crop;  nor  was  there  any 
provision  In  the  verbal  lease  giving  the  les- 
sor the  right  to  the  possession  of  the  crop  nn- 
tll  It  was  stored  In  the  warehouse  In  the 
name  of  the  lessor.  There  was  no  provltion 
for  a  re-entry.  The  only  express  condition 
which  could  be  broken  by  the  lessee  was 
that  which  required  the  grain  to  be  stored  In 
the  name  of  the  lessor.  A  growing  crop  la 
necessarily  In  the  possession  of  the  party 
who  is  In  possession  of  the  land,  whether  he 
be  the  owner  or  tbe  lessee;  and.  In  the  ab- 
sence of  a  statute  authorizing  a  mortgage  of 
the  cr<^  independently  of  the  land.  It  is  diffi- 
cult to  see  bow  such  a  lien  can  be  vested  in 
one  not  In  possession  of  tbe  land  as  will  au- 
thorize him  to  pursue  an  action  at  law 
against  one  who  takes  the  property.  That 
such  a  lien  may  be  created  by  a  provision  in 
the  lease  which  Is,  in  legal  effect,  a  chattel 
mortgage,  seems  to  be  conceded  by  the  great 
weight  of  authority;  but  In  such  case  it  Is 
generally  held  to  be  necessary  that  the  lease 
be  recorded  or  filed  as  such  mortgage,— In  the 
absence  of  any  statute  giving  effect  to  the 
Hen,— In  order  to  make  It  ectnal  ag^st 
purchasers  and  creditors;  but  wtaetber  re- 
cording Is  necessary  In  this  state  need  not 
be  decided,  since  no  case,  here  or  elsewhere 
that  has  been  called  to  my  attention,  holds 
that  a  verbal  agreement  will  create  a  lien  in 
favor  of  the  landlord  which  is  valid  against 
subsequent  purchasers  or  creditors,  unless  he 
has  obtained  possession  of  the  pnqterty  upon 
which  the  lien  was  to  operate.  The  Judg- 
ment should  be  reversed,  with  directions  to 
the  superior  court  to  dismiss  the  action. 

We  concur:    BRITT,  C;  BELCHER,  O. 

PER  CURIAM.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  is  reversed,  with  directions  to  tbe  court 
below  to  dismiss  the  action. 
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UEBMANN  T.  UTTLBPIBLD.   (No.  15.808.) 

(Supreme  Court  of  California.    Oct.  9,  1805.) 
AcnOH  VOB  BeBTIOS— DUBATIOIf  ov  COMtBAon 
— Febtobhakcb. 

1.  What  a  perrcii  pfsformlDc  labor  at  aa 
asrecd  pricP  and  for  a  stated  time  continues  in 
the  same  employment  after  Qie  exidration  of 
the  term  without  a  new  a^eemeot,  it  is  pre- 
lomed  the  terms  of  tbe  oriaii^l  contract  were 
continued,  and  it  is  aduuBaible  in  evidence  in  an 
assumpsit  to  recorei  for  the  extra  services. 

2.  A  contract  to  ffive  one's  whole  time  as  a 
draftsman  to  the  interest  of  his  employer,  an  ar- 
chitect, is  not  broken  by  doing  a  litUe  work  for 
oth»  parties  on  holidays  and  at  niRht,  such  work 
not  rcaalting  in  damage  to  the  onployer. 

Department  1.  Appeal  from  siqierior  court, 
city  and  county  ot  San  Frandsco;  John  Hun^ 
Judge. 

AasumiMdt  hy  B.  A.  Hennann  against  3.  H. 
Llttlefield.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Jamea  Alva  Watt  and  Curtis  Hillyer,  for  aj^ 
pellant  W.  W.  Watson,  for  respMident. 

OAROUTTB,  J.  Tills  Is  an  action  in  as- 
sumpsit for  work  and  services  performed  by 
plalutiff  in  assisting  defendant  In  conducting 
and  carrying  on  the  business  of  an  architect 
Judgment  went  tor  plaintiff,  and  this  appeal 
is  prosecuted  from  such  Judgment,  and  from 
the  order  denying  the  motion  for  a  new  ttiaL 

In  the  year  1887,  the  parties  entered  Into  a 
written  contract,  hy  tbe  terms  of  which  Her- 
mann agreed  to  give  his  servlcea  "aa  a  drafts- 
man and  assistant  architect  during  Uie  neces- 
sary and  reasonable  working  hours  of  each 
working  day,  for  tbe  term  of  three  years." 
Hermann  also  agreed  "to  devote  his  whole 
time  and  services  to  the  Interest  of  Littlefield's 
business  as  a  draftsman  and  assistant  archi- 
tect, to  use  at  all  times  his  utmost  reasonable 
exertion  in  and  for  the  true  and  best  biter- 
ests  of  Littlefield's  business,  as  If  he  were  a 
partner  with  him."  This  agreement  expired  In 
due  course  of  time,  and  plaintiff  continued  to 
remain  !n  the  employment  of  defendant,  and 
performed  the  same  character  of  services  there- 
after as  before  such  expiration.  By  bis  an- 
swer, defendant  claimed  that  plaintiff  had 
made  a  substantial  default  In  the  performance 
of  the  terms  of  the  contract  upon  his  part  to 
be  iwrformed,  and  asked  for  damages.  The 
court,  by  Its  findings  of  fact,  declared.  In  ef- 
fect, that  plaintiff  had  performed  the  contract 
as  agreed  upon,  and  further  found  that  during 
the  time  of  bis  employment  he  performed 
work  for  persons  not  clients  ot  defendant, 
from  which  employment  he  had  received  tbe 
compensation  of  tllB;  and  It  thereupon  de- 
ducted that  sum  from  the  amount  foimd  due 
to  plaintiff,  and  ordered  Judgment  for  the  bal- 
ance. 

It  Is  contended  that  the  court  c<Hnmitted  an 
error  In  admitting  the  original  written  con- 
tract in  evidence.  We  think  there  Is  no  weight 
In  the  contention.  The  writing  Tvas  clearly  ad- 
mls^ble,  as  showing  tbe  terms  of  the  con- 
tract under  which  philntiff  performed  the  la- 


bor. It  Is  elementary  that  when  a  person  pav 
formlng  labor  at  an  agreed  price  and  for  a 
stated  time  cmtlnues  In  the  same  employment 
after  the  expiration  of  the  term,  without  a 
new  agreement,  it  is  presumed  by  the  law,  In 
the  absence  of  anything  to  the  contrary,  that 
the  terms  of  the  original  contract  are  contin- 
ued; and  the  foct  that  tbe  present  action  ts 
one  In  the  nature  (rf  assumpsit  In  no  way  de- 
prives the  plaintiff  of  the  right  to  Introduce 
the  contract  In  evidence.  This  principle  finds 
full  support  In  Castagnioo  v.  Balletta,  82  CuL 
250,  23  Pac.  127. 

The  findings  of  fact  as  to  the  performance 
of  the  contract  by  plaintiff  are  fuUy  supported 
by  the  evidence.  We  see  nothing  In  the  rec- 
ord dlsclosbig  any  substantial  breach  thereof. 
Plaintiff  appears  to  have  dtme  aome  work  fw 
other  parties  during  Sundays,  holidays,  and  at 
night;  but  the  amount  of  this  labor  was  trivi- 
al, with  a  single  exertion,  and  in  no  way  re- 
sulted in  damage  to  defendant,  nor  In  any  way 
Interfered  with  hia  business.  We  see  no  more 
cause  of  complaint  by  defendant  in  this  re- 
gard than  though  [dalntlff  had  passed  the  time 
80  occupied  In  hannless  amusonent.  Tbe  court 
allowed  tbe  defendant  the  benefit  of  the  mon- 
ey received  by  plaintiff  from  this  outside  worlc' 
Whether  or  not  there  was  justification  for, 
this  action  of  the  court  Is  immaterial  upon  the 
present  a^wal,  for  certainly  there  can  he  no 
cause  of  complaint  upon  the  part  of  defendant 
based  thereon.  A  modification  of  tbe  Judg-| 
ment  In  this  respect  could  hardly  be  desired 
by  blm. 

For  the  foregoing  reasons,  the  Judgment  and 
wder  are  afllrmed. 


We  concur:  UAHmSOX.  J.;  VAN  FLEBT, 


J. 
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DEANE  V.  GRAY  BROS.  ABTIFTCIAL 
STOXE  PAYING  CO.  (Ko.  ICOOO.)! 

(Supreme  Court  of  California.    Oct  9,  1893.) 

Principal  and  Aoest— IlATiPtcATtoN— Kstoppri- 

1.  Thp  mrrc  fact  thnt  rtcfenrtant  Icnew  that 
a  physician  nan  trcntiiiir  ft  third  person,  at  tbe 
request  of  aiiothor,  on  dcffnclnnt'a  account,  aud 
ri'liod  for  coiiii)i'iis;Uit>n  on  dt'tcnduut,  ami  that  it 
made  no  olijccticm.  does  not  render  it  liable  to 
plaintiff  for  the  serriees,  oa  the  groand  of  ratifi- 
cation. 

2.  N'or  docs  it  estop  It  to  deny  its  liability. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  Ban  FrancUico;  John 
Hunt,  Judge. 

AetiOTi  by  Tenison  Deane  a^salnst  the  Gray 
Broe.  Artificial  Stcme  Pavii^  Company,  a  cor- 
poration. Prom  a  Judp:ment  for  plaintiff,  de- 
fendant apjieals.  Reversed. 

Fisher  Anics,  for  appellant  Edward  H. 
Taylor,  for  resijoiuleut. 

GAROL'TTK,  J.  This  Is  an  action  by  the 
plaintiff,  a  physician  and  surgeon,  to  re- 
cover the  vajue  of  professional  services  ai- 


1  Rehearing  denied. 
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leged  to  have  been  rendered  to  one  Baniottl 
for  and  under  the  employment  of  the  defend- 
ant corporation.  The  "Gray  Brothers"  were 
the  owners  of  a  rock  quarry,  and  George  F. 
Gray  and  Harry  Gray,  being  the  Gray 
brothers,  were  president  and  vice  presid^t. 
respectively,  of  the  defendant  corporation. 
It  Is  not  our  purpose  to  devote  either  time 
or  labor  to  a  detailed  review  and  analysis 
of  the  evidence,  for  we  have  concluded  that 
the  judgrment  must  be  reversed,  and  the 
cause  remanded,  for  other  reasons. 

It  appears  that  the  plaintiff.  In  the  first  In- 
stance, attended  the  Injured  man  at  the  so- 
licitation of  one  Tesser,  who  was  working 
In  some  capacity  either  for  the  Gray  broth- 
ers or  the  defendant  corporation,  and  the 
powers  vested  In  him  by  reason  of  snch  em- 
ployment it  is  nnnecessary  here  to  deter- 
mine. Subsequent  to  the  commencement  of 
the  plalntllTB  services,  Tesser  informed  one 
or  both  of  the  Gray  brothers  as  to  plaintiff's 
employment;  and  It  further  appeared  that 
either  the  Gray  brothers  or  tbe  defendant 
corporation  paid  various  Mils  for  drugs,  etc., 
ordered  by  plaintiff  for  the  benefit  of  the  in- 
jured man.  There  is  also  some  other  evi- 
dence likewise  tending  to  some  extent,  at 
least,  to  show  an  employment  by  the  de- 
fendant of  plaintiff  by  an  original  hiring  or 
■nbseqnent  ratification. 

Uiion  the  character  of  evidence  of  which 
we  have  presented  a  general  outline,  the 
court  gave  the  Jury  the  following  Instruction 
as  to  the  law  bearing  upon  the  facts  of  the 
case:  "It  to  an  Immaterial  consideration 
whether  Barsottl  was  or  was  not  at  the  time 
of  the  accident  to  talm  in  the  employ  of  the 
Gray  brothers  or  the  Artificial  Stone  Paving 
Company  (defendant  herein).  If  the  defend- 
ant employed  the  plaintiff  to  treat  Barsottl 
for  his  injuries,  or  If  defendant  knew  that 
plaintiff  was  so  treating  him  on  Its  accoimt, 
and  relied  for  compensation  upon  the  de- 
fendant, and  d^endant  made  no  objection 
thereto,  then  I  instmct  yon  that  defendant  is 
liable  In  this  action." 

The  first  part  of  tbe  foregoing  Instruction 
in  effect  tells  the  Jury  that,  as  to  the  Hatdli^ 
d^endant,  it  is  immaterial  in  whose  em- 
ployment the  Injured  man  was  at  the  time 
of  the  accident.  If  the  principle  of  ultra 
vires  la  not  In  the  case,  the  instruction  is 
sound  law,  but  certainly  unsound  if  that 
question  la  proiwrly  presented  for  our  con- 
sideration. In  Fraser  v.  Bridge  Oo.,  103  Oal. 
79;  86  Pac.  10S7,  It  was  held  that  a  moral 
obllgatI<m  was  a  sufficient  consideration  to 
support  a  contract  of  tbla  character.  But  In 
this  Instruction  any  consideration  for  the 
contract  is  omitted  as  a  necessary  element 
ot  tbe  liability  of  tiie  defendant  cwporatlon. 
Tet,  even  conceding  that  the  def  endimt  could 
prove  ultra  vires  in  the  making  of  this  con- 
tract upon  a  pleading  presenting  only  a  gen- 
eral denial,  still  thn«  Is  no  evidence  in  the 
record  that  this  contract  was  ultra  vires; 
and,  in  the  absence  of  evidence  to  that  ef- 


fect, we  must  assume  that  it  was  within  the 
powers  of  the  corporation  to  so  contract,  for 
the  law  presumes  In  faroc  of  the  valldl^  of 
contracts. 

We  then  pass  to  a  consideration  of  the 
remaining  portion  of  the  Instruction,  to  wit: 
"Or,  If  defendant  Icnew  that  plaintiff  was 
so  treating  him  on  its  account,  and  relied  for 
compensation  upon  the  defendant,  and  de- 
fendant made  no  objection  thereto,  then  I 
Instruct  you  that  defendant  is  liable  in  this 
action."  This  statement  does  not  embrace 
a  sound  principle  of  law,  and  necessitates  a 
reversal  of  the  Judgment;  and.  whether  it 
be  claimed  that  such  facts  constitute  a  rat- 
ification or  an  estoppel,  it  Is  equally  un- 
sound. We  do  not  see  why  the  burden 
should  be  cast  upon  the  defendant  of  making 
objections  to  plalntlfl  under  the  facts  as- 
sumed by  the  instruction.  Certainly,  tbe 
mere  knowledge  of  a  corporation  that  some 
one,  perchance  a  total  stranger,  has  relire- 
sented  that  such  corporation  would  compen- 
sate a  third  party  for  services  rendered  to 
such  stranger,  casts  no  duty  upon  the  corpo- 
ration of  taking  any  affirmative  action.  It 
was  not  for  the  corporation  to  disllluslonte 
the  plaintiff  here  as  to  the  reliance  placed  by 
him  upon  the  statements  of  the  man  Tesser, 
but  rather  plalntUTs  business  to  substan- 
tiate Tesser's  statements  before  rendering 
tbe  services.  It  was  no  concern  of  defend- 
ant as  to  the  truthfulness  or  falsity  of  these 
statements,  nor  any  of  Its  concern  as  to  what 
anybody  might  say  or  was  saying  as  to  Its  re- 
sponslldlity  tor  services  rend^%d  to  third  paiv 
ties. 

We  conclude  that  knowledge  upon  the  part 
of  defendant  that  plaintiff  was  rendering 
services  to  the  Injured  man,  and  also  knowl- 
edge of  defendant  that  idalntlff  was  relying 
upon  It  for  compensation  for  the  perform- 
ance of  sneb  services,  taken  in  connection 
with  tbe  fact  that  defendant,  possessing 
such  knowledge,  made  no  objection  tha«to^ 
are  circumstances  wholly  Inadequate  to 
create  a  legal  liability  against  defendant 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  revosed,  and  the  cause  re- 
manded. 

We  concur:  VAN  FLEET,  J.;  HARBI- 
SON, J. 

in  Cal.  445 
'  Id  re  GROSBOIS.    (Cr.  19.) 

(Snprame  Court  of  California.   Oct  9,  1895.) 

PRSSBHTKBHT  BT  GltlRD  JUBT— VaLIDITT. 

Const  1879  omits  all  reference  to  pre- 
sentments as  a  mode  of  chandne  a  person  with 
a  public  ofEense.  Pen.  Code.  $  682.  proTides  that 
every  public  offense  must  be  prosecuted  by  indict- 
meet  or  iaformation,  except  offeases  tried  ia 
justices'  and  police  courts.  Bection  872  requires 
the  nutfistnte,  aft^  a  defcnduit  Ins  been  ex- 
amined, to  hold  him  to  answer  if  it  appean  that 
an  offense  boa  been  conmiitted,  and  that  he  is 
giiUtr-   Section  883  retiuires  the  magistrateb  W 

Digitized  by  Google 


Cat) 


IN  BE  GROSBOIS. 


445 


Itoldinff  him  to  answer,  to  return  the  warrant  and 
depoaitionB  to  the  clerk.  Section  809  prortdea 
that,  when  ao  held,  defendant  most  be  proceeded 
against  by  information  or  indictment  Section 
1426  proTides  tha''  all  proceedinga  iu  actiona  be- 
fore a  justice's  or  police  court,  for  a  public  of- 
fense of  which  they  have  jurisdiction,  must  be 
commenced  by  complaint  ander  with,  etc.  Held, 
that  a  "presentment"  b;  a  grand  jurjr  is  unau- 
thorized. 

In  bank. 

Petltkm  by  A.  Orosbols  for  a  vrlt  <a  ba- 
beas  corpus  to  obtain  his  discbarge  from  ar< 
rest  under  a  warrant  Issued  on  a  presentment 
by  tbe  grand  Jury.   Petitioner  discharged. 

Peter  A.  Roef,  for  appellant  Wm.  S. 
Bamee,  Dist  Atty.,  for  respondent 


HARRISON,  J.  A  grand  Jury  that  had 
been  Impaneled  In  the  superior  court  for  the 
city  and  county  of  San  Francisco  presented 
to  that  court  the  following  document: 

"Tbe  people  of  the  state  of  California 
against  A.  Grosbois,  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  state 
of  California,  the  ^th  day  of  March,  A.  D. 
eighteen  hundred  and  nlnety-flve.  A.  Gros- 
bois is  accused  by  tbe  grand  Jury  of  the  said 
city  and  county  of  San  Francisco  by  this  pre- 
sentment of  the  crime  of  misdemeanor,  to 
wit,  renting  bouses  for  the  purposes  of  ill 
fame,  committed  as  follows  [describing  the 
acts  constituting  the  misdemeanor],  contrary 
to  the  form,  force,  and  effect  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  California.  WilUam  S.  Barnes,  Dis- 
trict Attorney,  by  A.  P.  Black,  Assistant  Dls. 
trict  Attorney. 

"Names  of  witnesses  examined,  and  the 
names  of  witnesses  whose  depositions  were 
read  before  the  grand  jury  on  finding  the 
foregoing  presentment:  James  Gillin.  John 
B.  Martin." 

The  document  was  Indorsed  as  follows: 
^Presentment  for  mlBdemeanor,  to  wit,  rent- 
ing houses  f<w  tbe  purposes  of  111  fame.  A 
troe  Mil.  W.  H.  Oagen,  Foreman  Grand 
Jnry." 

The  court  ordered  tbe  docnment  to  be  filed 
with  the  clerk,  and  thereupon  a  bench  war- 
rant was  Issued,  and  the  petitioner,  having 
been  arrested  Ifj  the  sheriff  th^eunder,  has 
sned  out  a  writ  of  habeas  corpus  to  test  tbe 
legality  of  his  arrest. 

It  will  be  observed  that  the  document  wblcb 
was  presented  to  the  superior  court  by  the 
grand  jury  conforms  In  all  respects,  except 
In  name,  to  the  requirements  of  an  indict- 
ment; and,  except  that  it  is  designated  a 
"presentment"  in  the  body  of  the  indictment, 
and  Is  so  Indorsed,  It  has  none  of  the  char- 
acteristics of  a  presentment.  A  "present- 
ment" Is  defined  In  section  910  of  tbe  Penal 
Code  as  follows:  "A  presentment  is  an  in- 
formal statement  In  writing  by  the  grand 
jnry,  representing  to  the  court  that  a  public 
offense  baa  been  committed  wblcb  la  triable 


In  the  county,  and  that  there  Is  reasonable 
ground  for  believing  that  a  particular  Indi- 
vidual, named  or  described  therein,  has  com- 
mitted It."  The  present  document  Is,  how- 
ever, a  formal  accusation  by  the  grand  jury, 
charging  the  defendant  with  a  public  offense. 
It  is  signed  by  the  district  attorney.  Instead 
of  the  foreman  of  the  grand  jui-y,  the  names 
of  the  witnesses  examined  are  indorsed  there- 
on, and  It  Is  also  indorsed  "A  true  bill"  by 
the  foreman  of  the  grand  Jury.  It  is  pre- 
pared upon  a  printed  form  for  an  indictment, 
and,  where  the  word  "Indictment"  Is  printed 
therein,  It  is  erased,  and  the  word  "present- 
ment" is  written  over  the  same.  This  change 
is  indicated  by  the  italicized  words  above. 
It  is  not  necessary,  however,  to  determine 
whether  this  document  can  be  regarded  as  a 
presentment,  since  we  are  of  the  opinion, 
from  other  considerations,  that  the  action  of 
the  grand  Jury  was  unauthorized.  Tbe  chief 
distinction  between  an  Indictment  and  a  pre- 
sentment at  common  law  was  that  tbe  former 
was  made  at  the  suggestion  of  tbe  crown, 
while  the  latter  was  made  upon  the  knowl- 
edge of  one  or  more  of  tbe  Jurors,  and,  In- 
stead of  being  Indorsed  "A  true  bill"  by  the 
foreman  alone,  was  signed  by  all  of  the  Ju- 
rors. Blackstone  defines  a  presentment  as 
"the  notice  taken  by  a  grand  Jury  of  any  of- 
fense, from  their  own  knowledge  or  observa- 
tion, without  any  bill  of  Indictment  laid  be-' 
fore  them  at  the  suit  of  the  king."  3  Bl. 
Comm.  301.  2  Hawk.  P.  C.  c.  25  (1).  says: 
"An  indictment  is  an  accusation  at  the  suit 
of  tbe  king,  by  tbe  oath  of  twelve  men  of 
the  same  county  wherein  the  offense  was 
committed,  returned  to  Inquire  of  all  offenses 
In  general  In  the  county,  determinable  by  the 
court  into  which  they  are  returned,  and  find- 
ing a  bill  brought  befOTe  them  to  be  true.' 
But  when  such  accusation  is  found  by  a 
grand  Jury,  without  any  bill  brought  before 
tbem,  and  afterwards  reduced  to  a  formed 
Indictment,  It  is  called  a  'presentment* "  Mr. 
Justice  Field,  In  a  charge  to  the  grand  jnry 
(2  Sawy.  678),  says:  "A  presentment  differs 
from  an  indictment  in  that  it  wants  technical 
form,  and  Is  nsually  found  by  the  grand  jnry 
upon  their  own  knowledge,  or  up<Hi  the  evi- 
dence before  them,  without  having  any  bill 
from  the  public  prosecutor.  It  Is  an  informal 
accusation,  which  is  generally  regarded  In 
tbe  light  oif  an  instruction,  upon  which  an  In- 
dictment can  be  framed.  This  form  of  accu- 
sation has  fallen  In  disuse  since  the  practice 
has  prevailed,  and  the  practice  now  obtains 
generally  for  the  prosecuting  officer  to  attend 
the  grand  Jury,  and  advise  them  In  their  In- 
vestigation." See,  also.  Case  of  Lloyd,  3  Pa. 
Law  J.  B.  60;  State  v.  Damal,  1  Humph. 
292;  Whart.  Cr.  PI.  S  80. 

The  constitution  of  1S49  (article  1,  8  ^  au- 
thorized a  presentment  by  a  grand  Jury  as 
a  part  of  the  procedure  for  holding  persons  to 
answer  for  public  offenses,  and  the  criminal 
practice  act  that  was  enacted  In  pursuance 
of  that  provision  (St  1851,  p.  212)  provided 
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for  the  flDdlDff  of  a  presentment  by  a  grand 
Jury,  and  the  proceedings  thereon.  Under 
that  constitution  the  court  of  sessions  had  ju- 
risdiction to  Inquire,  by  the  intervention  of  a 
grand  jury,  of  all  public  oCTenses  committed 
or  triable  in  its  county.  In  1862  the  court  of 
sessions  was  abolished  by  an  amendment  to 
the  constitution,  and  the  county  court  was  in- 
vested with  such  criminal  jurisdiction  as  the 
legislature  might  prescribe,  and  the  district 
court  was  given  jurisdiction  In  all  criminal 
cases  not  otherwise  provided  for.  Under 
these  constitutional  provisions,  the  legislature 
was  authorized  to  prescribe  the  finding  of  a 
presentment,  as  well  as  an  Indictment,  as  a 
part  of  the  duties  of  a  grand  jury,  and  the 
criminal  practice  act  was  Intended  to  confer 
this  authority.  These  provisions  of  the  crim- 
inal practice  act  In  reference  thereto  were  In- 
corporated In  the  Penal  Code  upon  its  adop- 
tion In  1872.  The  constitution  of  1879,  how- 
ever, omits  all  reference  to  a  presentment  as 
a  mode  of  charging  a  person  with  a  public 
ofFeuse,  and  the  provisions  of  the  Penal  Code 
upon  that  subject,  that  had  been  adopted 
with  a  view  to  the  provision  of  the  previous 
constitution,  thereupon  ceased  to  have  any 
practical  operation. 

That  the  action  of  the  grand  jury  In  the 
present  case  was  unauthorized  further  ap- 
pears upon  a  consideration  of  the  action  re- 
quired ot  the  magistrate  after  the  defendant 
has  been  examined.  Section  S72  requires  him 
to  hold  the  defendant  to  answer,  if  It  ap- 
pears from  the  examination  that  an  offense 
has  been  committed,  and  that  the  defendant 
Is  guilty;  and  section  883  requires  him,  upon 
holding  him  to  answer,  to  return  the  warrant 
.and  doiwsitlons  "to  the  clerk  of  the  court  at 
which  the  defendant  la  required  to  appear." 
The  object  of  section  872  is  that  the  defend- 
ant be  held  to  answer,  and,  when  so  held,  he  i 
must,  by  section  809,  be  proceeded  against  by  , 
information  or  Indictment  The  provisions  of 
section  G82,  however,  that  "every  public  of- 
fense must  be  prosecuted  by  indictment  or 
Information,  except  *  *  *  {i)  offeuses  tried 
In  justices'  and  police  courts,"  Is  equivalent 
to  a  declaration  that  offenses  tried  In  jus- 
tices' and  police  courts  are  not  to  be  prose- 
cuted by  Indictment  or  Information;  and  sec- 
tion 1420  declares  that  "all  piiM-ecdings  and 
actions  before  a  justice's  or  police  court  for 
a  public  offense  of  which  said  courts  have 
jurisdiction  must  be  commenced  by  complaint 
under  oath,  setting  forth  the  offense  charged, 
with  such  particulars  of  time,  place,  person 
and  property  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  tlie  of- 
fense complained  of  and  to  answer  the  com- 
plaint." As  the  superior  court  has  no  jurl»- 
diction  to  try  a  misdemeanor,  and  as  there 
is  no  provision  for  a  justice's  or  police  court 
to  try  any  offense  prosecuted  by  indictment 
or  information,  it  is  clear  that,  under  the 
present  system,  there  is  no  function  for  a 
presentment  by  a  grand  jury,  and  no  authori- 
ty for  the  aiTest  of  a  person  charged  In  that 


form  with  the  commisstw  of  a  public  offense. 

The  petitioner  is  discharged. 

We  concur:  BEATTT,  O.  J.;  TEMPLE, 
X;  McFARLAND,  X;  HBNSHAW,  X;  VAN 
FLEET.  X 
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GIESEKH  v.  SAN  JOAQUIN  COUNTY. 
(No.  18,368.) 
(Supreme  CoLrt  of  CalifornhL  Oct  10,  1895.) 
Statctes — Title  and  Subject  of  Acts. 
Act  April  1,  1878  (St.  1877-78.  pp.  069. 
986),  is  entitled  "An  act  to  create  the  office  oC 
commissioner  of  transportation,  and  to  define  its 
powers  and  duties:  to  fix  the  maximum  charges 
for  transporting  passengers  and  freights  on  cer- 
tain railroads,  and  to  fwevent  extortion  and  un- 
just discrimination  thereon."  Chapter  3,  i  9, 
provides  that  every  person  who  shall  frandulently 
evade  or  attempt  to  evade  the  payment  of  bis 
fare  for  traveling  on  any  railroad  shall  be  fined, 
etc.  Held,  that  the  subject  of  section  8  is  em- 
braced in  the  title. 

Commissioners'  decision.  Departm^t  1.  Ap- 
peal from  superior  court,  San  Joaquin  comity; 
Joseph  H.  Budd,  Judge. 

Action  by  E.  Uelseke  against  the  county  of 
San  Joaquin  to  recover  certain  fees  alleged  to 
be  due  constables  for  official  aervloea.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Gould  &  Baldwin  and  W.  M.  Gibson,  for 
appellant.    Atty.  Gen,  Fitzgerald  and  W.  B. 

Nutter,  for  respondent 

VANCLIEF,  O.  Action  to  recover  from  the 
county  certain  fees  alleged  to  be  due  consta- 
bles for  official  services  in  criminal  cases  pros- 
ecuted under  section  9  of  chapter  3  of  an  act 
of  the  legislature  eutitlod  "An  act  to  create 
the  office  of  commissioner  of  transportation, 
and  to  define  its  powers  and  duties;  to  fix  the 
maximum  cliargos  Cor  trausiwting  passengers 
and  freights  on  certain  railroads,  and  to  pre- 
vent extortion  and  uujust  discrimination  there- 
on." The  act  was  approved  April  1,  1S78,  and 
took  effect  immediately.  The  following  is  a 
copy  of  said  ninth  section:  "Every  person  who 
shall  fraudulently  evade  or  attempt  to  evade 
tlie  payment  of  bis  fare  for  traveling  on  any 
railroad  shall  be  fined  not  less  than  five  nor 
more  tlmn  twenty  dollars."  St.  1877-78,  pp. 
9G0,  9S6.  The  court  below  found  that  the 
services  of  plaiutirt  in  criminal  actions  under 
said  section  9  against  persons  for  luivhig  evad- 
ed the  pajTnent  of  railroad  fare  was  not  law- 
fully chargeable  to  said  county,  and  accord- 
ingly rendered  judgment  for  defendant  as  to 
all  that  class  of  charges.  The  action  was  de- 
fended, and  the  Judgment  of  the  court  Is  at- 
tempted to  be  justified  here  upon  the  sole 
ground  tliat  said  section  0  Is  unconstitutional, 
for  the  alleged  reason  that  the  subject  of  it 
Is  not  expressed  In  the  title  of  the  act.  With- 
out considering  all  the  points  urged  by  apiwl- 
lant,  1  think  he  Is  right  in  contending  that  the 
subject  of  the  ninth  section  is  sufficiently  ex- 
pi-essed  in  the  title  of  the  act  One  branch  of 
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the  subject  of  the  act  expressed  in  tha  title  Is 
"to  prevent  •  •  •  nnjnat  discrimination"  In 
"dbargea  tor  transporting  passengers/'  and 
whatever  may  be  condacive  to  this  end  Is  ger- 
mane to,  and  fvltliin  tlie  scope  of,  the  subject 
of  prerentlDg  such  discrimination.  The  follow- 
ing is  one  of  the  means  provided  by  the  act 
to  prevent  discrimination.  The  sixth  section 
of  chapter  2  of  the  act  provides;  *^fanysnch 
company  or  any  of  its  conductors  Bhall  per- 
mit any  pa»)n  whatever  to  travd  free  upon 
its  cars  except  upon  the  exhibition  of  free 
passes  Issued  as  provided  in  said  section  [sec- 
tion 3],  such  company  or  conductor  shall  forfdt 
and  pay  for  each  offense  the  sum  of  $100." 
No  doubt  this  Is  embraced  in  the  subject  ex- 
pressed in  the  title;  and.  If  so,  why  are  not 
the  means  provided  by  section  9  of  chapter  3, 
by  which  the  companies  and  their  conductors 
may  more  effectually  prevent  the  evasion  of 
payment  of  fares,  germane  to  the  same  suo- 
Ject?  In  view  of  the  heavy  penalties  to  which 
the  companies  and  their  conductors  are  sub- 
jected for  permitting  passengers  to  evade  the 
payment  of  fares,  I  think  It  was  but  Just,  as 
well  as  appropriate,  and  conducive  to  the 
same  end,  tliat  the  legislature  also  made  the 
evasion  of  payment  of  fare  by  passengers  a 
misdemeanor  inmishable  fine;  thus  oiabllng 
the  companies  and  conductors  more  effectually 
to  prevent  such  evasions,  and  at  the  same  time 
depriving  them  of  any  reasonable  excuse  for 
not  doing  so.  The  case  oi  Dyer  v.  PUicer  Co., 
90  CaL  276,  27  Fac.  197,  la  of  the  same  nature 
as  this.  In  that  case  It  was  held  that  a  vlo- 
latl<»i  of  section  9  of  said  act  constitutes  a 
public  offense,  and  that  a  constable  had  a 
light  to  charge  that  county  for  his  official 
service  in  arresting,  transporting,  and  feeding 
prisoners  charged  with  such  offense.  It  does 
not  appear,  however,  that  the  constitutionality 
of  said  section  9  was  expressly  questioned  in 
that  case,  though  It  seems  to  have  been  neces- 
sarily Involved.  The  questions  expressly  stat- 
ed and  decided  are  whether  or  not  a  violation 
said  section  was  a  public  offense,  and 
whether  not  the  constable  was  bound  to 
execute  warrants  of  arrrat  for  violations  of 
said  section.  It  Is  hardly  concd.vable  that  a 
violation  of  an  unconstitutional  act  ot  a  l^s- 
latnre  constitutes  a  public  offense.  For  far* 
tber  authority  on  the  question  whether  the 
subject  of  the  ninth  section  <tf  the  act  la  suffi- 
ciently expressed  In  the  title,  see  Bz  parte 
Kohler,  74  Oal.  38,  15  Fac.  436;  Ex  parte 
Llddell,  93  OaL  633,  29  Fac.  251;  Johnson  v. 
Harrison  (Mhm.)  60  N.  W.  923;  Van  Brunt  v. 
Town  of  Flatbnsh,  128  N.  T.  50,  27  N.  B.  973; 
Cooley,  Const  Llm.  p.  172  et  seq.  I  think  the 
Judgment  should  be  reversed,  and  the  cause 
rmanded  for  a  new  trial. 

We  concur:  BBITT,  0.;  BELCHER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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HIBERNIA  SAVINGS  &  LOAN  SOC.  v. 

THORNTON.    (No.  15,»5C.) 
(Supreme  Court  of  California.  Oct.  9,  1895.) 
MoRTGAQS  Dbbt— Waiving  Sbocsitt— Aotiom  ok 

Note. 

1.  Where  a  mortgage  on  its  face  purports  to 
secnrc  a  note,  the  mortgagee  cannot  release  the 
secnrity,  and  maintain  an  action  on  the  note. 
Barbierl  v.  Ktmelll,  23  Pa&  1086,  84  CaL  164, 

followed. 

2.  Defendant  and  his  wife  gave  a  mortgage 
to  plaintiff  on  their  homestead,  which  waa  com- 
munity propeity.  to  secure  a  note.  On  the  death 
of  the  wife,  plaintiff  neglected  to  present  his 
claim  against  the  eitate,  as  required  by  Code  Civ. 
Proc.  f  1475,  and  the  mortgagod  proper^  was 
set  apart  to  the  eurriving  husband.  Held,  that 
plaintiff  oouid  not  sue  defendant  on  the  note. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J,  O.  B. 
Hebbard,  Judge. 

Action  by  the  Hlbernla  Savings  &  Loan 
Society  against  Charles  O'Neill  on  a  note. 
Defendant  having  died  pending  the  action, 
his  executor,  R.  S.  Thornton,  was  substitut- 
ed, and,  from  a  judgment  for  plaintiff,  ap- 
peals.  Reversed. 

B.  B.  Newman,  for  appellant   Tobin  & 

Tobin,  for  respondent 

HARRISON.  J.  The  defendant  Charies 
O'Neill,  and  his  wife,  Elizabeth,  executed  to 
the  plaintiff  their  promissory  note  August 
24,  1888,  and  at  the  same  time,  for  the  pur* 
pose  of  securing  Its  payment,  executed  a 
mortgage  of  certain  real  property,  upon 
which  they  had  previously  made  a  declara- 
tion of  homestead.  The  property  was  the 
community  property  of  the  said  Charles  and 
Elizabeth  at  the  time  of  filing  their  declara- 
tion of  homestead,  and  remained  such  until 
the  death  of  Elizabeth.  Elizabeth  died  March 
27,  1890,  and  administration  was  had  np<Hi 
her  estate  In  the  superior  court  for  the  city 
and  county  of  San  Francisco.  The  plaintiff 
did  not  present  any  claim  against  her  estate 
upon  the  note  and  mortgage;  and  on  July 
26,  1892,  the  superior  court  set  apart  the 
mortgaged  premises  to  thedef  endant  Charlea 
O'NelU,  as  the  surviving  husband.  The  pres- 
ent action  Is  brought  against  Charles  O'Neill 
upon  the  note  alone,  to  recover  Judgment  for 
its  amount  The  superior  court  held  that 
by  reason  of  the  failure  of  the  plaintiff  to 
present  his  claim  to  the  administrator  of  the 
estate  of  Elizabeth,  the  mortgage  lien  was 
extinguished  by  virtue  of  section  1475,  Code 
Civ.  Proc.,  and  rendered  a  personal  judg- 
ment against  the  defendant  for  the  amount 
of  the  note.  The  defendant  haa  appealed 
from  the  Judgment  upon  the  Judgment  roll, 
upon  the  ground  that  the  findings  do  not 
support  the  judgment 

In  Barbleri  v.  RameUI,  84  Gal.  164,  23  Fac. 
1080,  It  was  held  that  an  action  to  recover  a 
personal  Judgment  upon  a  debt  for  which  a 
mortgage  security  has  been  ^ven,  even 
though  such  security  was  originally  value- 
less, by  reason  of  prior  mortgages  which  ex- 
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ceeded  the  value  of  the  lands,  cannot  be 
maintained;  that,  if  the  mortgage  on  its 
face  purporta  to  be  a  security  to  the  plain- 
tiff, he  must  bring  his  action  for  Its  foreclo- 
sure. See,  also,  Torter  v.  MuHer,  65  Cal. 
512,  4  Pac.  531;  Hall  v.  Amott,  80  Cal.  348, 
22  Pac.  200.  In  Heam  v.  Kennedy,  85  Cal. 
55,  It  was  held  that,  when  a  mortgage  Is 
made  by  husband  and  wife  upon  a  home- 
stead which  Is  afterwards  set  apart  to  the 
surviving  widow,  the  mortgagee  can  neither 
maintain  his  action  to  foreclose  the  mort- 
gage, nor  have  a  personal  Judgment  against 
the  survivor,  unless  he  first  presents  his 
claim  against  the  estate,  under  section  1475, 
Code  Civ.  Proc.  It  may  be  that  If  the  mort- 
gagor's title  to  the  land  has  become  extin- 
guished subsequent  to  the  making  of  the 
mortgage,  by  title  paramount,  or  If  the  mort- 
gaged property  has  been  destroyed  or  has 
ceased  to  exist  (see  Toby  v.  Railroad  Co.,  98 
Cal.  490,  33  Pac.  550),  the  mortgagee  need  not 
go  through  the  Idle  form  of  bringing  an  ac- 
tion for  foreclosure  before  he  can  have  a 
judgment  on  the  note;  but  when  the  mort- 
gagee, by  his  own  act  or  neglect,  deprives 
I  himself  of  the  right  to  foreclose  the  mort- 
gage, he  at  the  same  time  deprives  himself 
of  the  right  to  an  action  upon  the  note.  He 
will  not  be  permitted  without  the  consent  of 
the  mortgagor  to  release  the  mortgage  for 
the  purpose  of  bringing  an  action  upon  the 
note.  "He  is  not  authorized  to  waive  the 
security,  and  bring  an  action  on  the  Indebt- 
edness" (Barbleri  v.  Kamelll,  supra);  and 
whether  he  release  the  security  by  some  af- 
firmative act,  or  by  his  neglect,  is  Immate- 
rial. In  the  present  case  the  plaintiff  neg- 
lected to  present  Its  claim,  and  have  it  al- 
lowed and  paid  out  of  the  estate  of  the  de- 
cedent. Whether,  upon  the  facts  as  shown 
In  this  case,  this  neglect  had  the  effect  to 
relense  the  mortgage  lien,  is  immaterial. 
If  it  did  have  that  effect,  as  it  was  the  re- 
sult of  his  own  neglect,  the  plaintiff  cannot 
rely  upon  such  neglect  as  giving  autliority 
to  hrlng  an  action  against  the  defcndantrap- 
on  the  note  alone.  If  it  did  not  have  that 
pffpct,  Ihe  plaintiff  should  have  brought  his 
action  to  foreclose  the  mortgage.  Tlie  jndg- 
meiit  Is  reversed. 

We  concur:  GAROUTTB,  J.;VANPLEET, 

J. 
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ROnr.Ens  v.  BACHMAN  ©t  nl.  (No.  18,355.)» 
(Supri'iiu"  Court  of  California.    Oct.  12.  1S05.) 
coxditioxal  saj.b~c'0\-j*thrct103i  of  coxtract 
— Validitt. 
1.  An  executory  n.cropiiipnt  for  the  snle  of 

Epopf>rt.v  on  coiiilition  that  the  owiior  kIhiH  not 
e  div<.':<tt>d  of  It'ttt  litla  imtil  the  priio  has  bcoa 
paid  xii  valid  agahtst  third  persons,  in  the  ahscnce 
of  fmii*1 

2-  S.  asroetl  in  writinB  to  spH  to  B.  a  nnm- 
ber  of  shwp.  the  latter  to  iiay  a  certain  cash 
Bum.  HUtl  to  tnk*'  ami  "rnn"  the  shi  i  p.  aud  dis- 
pose of  the  wool  for  hia  own  bcueiit,  until  he 

I  Rehearing  denied. 


should  make  the  last  deferred  payment,  when  he 
was  to  recrive  from  the  vendor  n  IhII  of  sale. 
The  title  to  the  property  was  meanwhile  to  re- 
main in  S.  After  ctelivery  of  the  sheep,  and  be- 
fore the  whole  price  had  been  paid,  the;  were 
aold  to  defendants  oa  execution  against  B.,  the 
purchasers  having  notice  of  S.'8  claim.  Held, 
that  the  contract  created  a  conditjonil  sale  only, 
and  that  S.'s  assignees  were  therefore  entitled  te 
recover  the  property. 

Department  1.  Appeal  from  BUperlor  court, 
Tulare  county;  William  W.  Cross,  Judge. 

Action  of  claim  and  delivery  1^  J.  V.  Rodg- 
era  against  H.  S.  Bachman  and  another. 
From  a  Judgment  tot  defendants,  plaintiff 
appeals.  Reversed.  ;  . 

Bradley  &  Farnswortb,  for  appellant  Da- 
vis &  Allen,  Ijamberson  ft  MlddlecofiF,  and  O. 
L.  Rnssell,  for  respondenta. 

HARRISON,  J.  May  14,  1892,  Jose  Se- 
freuo  Sllra  was  the  owner  and  In  possession 
of  certain  sheep  then  in  the  county  of  Xulare, 
and  on  that  day  entered  into  a  written  agree- 
ment with  Joaquin  Coelho  Barberia  and  his 
copartners,  which  was  signed  and  executed 
by  ail  the  parties  thereto,  and  Is  as  follows: 
"For  and  in  consideration  of  the  agreements 
hereinafter  mentioned,  I,  tlie  said  Jose  Se- 
freno  Silva,  of  the  first  part,  do  hereby  con- 
tract  and  agree  to  sell  to  the  said  Joaquin 
Coelho  Barberia  and  Joaquin  Goncafua 
Denes  and  Joaquin  Coelho  Dronellez  and 
Jose  Martina,  all  being  copartners,  2,132 
sheep,  consisting  of  002  Iambs  and  1,230 
ewes,  consideration  to  be  paid  as  follows,  to 
wit:  $2,374.70  cash  paid  to-day,  the  receipt 
whereof  is  hereby  acknowledged;  the  bal- 
ance in  two  equal  payments,  $1,659.65  payable 
May  1,  1893,  ?1,559.C5  payable  October  1, 
1893,  all  to  draw  interest  at  ten  per  cent,  per 
annum,  interest  payable  annually.  It  is  here- 
by contracted  and  agreed  by  all  parties  that 
the  said  second  parties  are  to  take  and  run 
the  aforesaid  sheep  until  the  expiration  of 
the  aforesaid  named  payments,  free  of 
charge  to  the  said  Jose  Sefreno  Sllva;  to 
have  the  wool,  and  sell  or  dispose  of  the 
same;  to  run  the  sheep,— It  being  further 
contracted  and  agreed  that  the  sheep  are  to 
remain  and  be  the  property  of  the  satd  Jose 
Sefreno  Sllva,  and  that  the  title  of  the  sheep 
is  to  remain  and  vest  In  faim,  his  heirs  and 
assigns,  until  the  aforesaid  payments  are 
made.  It  Is  further  contracted  and  agreed 
that  the  said  Sllva  is  to  give  a  bill  of  sale  at 
the  time  when  all  the  payments  are  made; 
and  it  Is  further  contracted  and  agreed  that 
in  the  event  that  the  second  parties  desire  to 
pay  the  said  Silva  on  or  before  the  time  here- 
tofore mentioned,  together  with  the  Interest 
accrued,  then  he,  the  said  Sllva,  hereby  con- 
tracts and  agrees  to  then  make  a  bill  of  sale 
to  the  second  parties  or  their  order,  or  heirs 
or  assigns.  It  is  further  contracted  and 
agreed  by  the  second  parties  that  In  the 
event  anything  should  occur  that  they,  the  said 
second  parties,  should  fall  to  cause  the  afore- 
said payments  to  be  made^  or  ahonld  foil  to 
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Keep  the  sheep  and  their  Increase  up  to  the 
present  worth,  then  It  Is  hereby  contracted 
and  agreed  that  the  said  Sllva,  his  heirs,  or- 
der, or  assigns,  shall  have  the  power  to  take 
possession  of  this  band  of  sheep  at  any  time, 
and  sell  the  same  to  best  advantage,  and  ap- 
ply proceeds  to  the  payment  of  this  contract, 
and.  If  any  moneys  be  left,  then  same  Is  to 
be  paid  to  the  said  heretofore  named  second 
parties,  their  order,  heirs,  or  assigns."  On 
the  day  that  the  contract  was  executed  the 
parties  of  the  second  part  paid  the  sum 
therein  recited  to  have  been  paid,  and  took 
possession  of  the  sheep;  and  on  May  2, 1993, 
they  made  the  second  payment  therein  pro- 
vided for.  They  remained  In  possession  of 
the  sheep  nntil  August  8,  1893,  when  the 
sheep  were  sold  and  delivered  to  the  defend- 
ants by  the  sheriff  of  Tnlare  county  under 
an  execution  regnlarly  Issued  against  the 
said  Barberia  et  al.  In  August,  1892,  Sllva 
sold  and  assigned  to  the  plaintiff  his  Interest 
in  the  sheep,  and  also  assigned  to  him  his  in- 
terest In  the  above  agreement.  At  the  time 
of  the  purchase  of  the  sheep  by  the  defend- 
ants, and  prior  thereto,  they  had  notice  that 
the  plaintiff  claimed  the  sheep.  The  pay- 
ment provided  in  the  agreement  to  be  made 
October  1,  1893,  has  not  been  made,  and  on 
October  4.  1893,  the  plaintiff  demanded  the 
sheep  of  the  defendants,  and  on  their  refusal 
commenced  the  present  action  for  their  re- 
covery, and  under  proceedings  had  therefor 
obtained  possession  of  the  sheep.  The  cause 
was  tried  by  the  court,  who  made  findings  In 
favor  of  the  defendants  and  rendered  judg- 
ment accordingly.  The  plaintiff  has  appeal- 
ed directly  from  the  judgment,  upon  the 
Judprnent  roll  alone,  without  any  bill  of  ex- 
ceptions. 

It  cannot  be  controverted  that  It  was  the 
purpose  of  the  parties,  when  they  entpred 
Into  this"  agreement,  to  provide  that  the  own- 
ership of  the  sheep  should  remain  In  Sllva 
until  he  should  have  received  the  price  at 
which  he  had  agreed  to  sell  them.  Neither 
can  it  be  controverted  that  the  owner  of 
property  may  include  In  any  executory  agree- 
ment for  Its  sale  which  he  makes  any  condi- 
tions which  he  may  desire  to  insert,  and 
make  their  performance  essential  before  he 
shall  be  deprived  of  his  ownership.  One  who 
has  the  absolute  ownership  of  property  "may 
use  it  or  dispose  of  It  according  to  his  pleas- 
ure, subject  only  to  general  laws."  Civ, 
Code,  8  679.  The  right  of  an  owner  to  sell 
bis  property  upon  the  condition  that  he  shall 
not  be  divested  of  the  title  thereto  until  the 
price  has  been  paid  Is  not  only  not  prohib- 
ited by  the  laws  of  this  state,  but  has  been 
frequently  recognized.  Kohler  v.  Hayes,  41 
Cal.  455;  Hegler  v.  Eddy,  53  Cal.  597.  In 
Harkness  v.  Hussell.  118  U.  S.  G(>3,  7  Sup. 
Ct.  51,  may  be  found  an  exhaustive  discus- 
sion of  this  subject  hy  llr.  Justice  Bradley, 
In  which  he  has  presented  the  history  of  the 
law  In  reference  thereto,  both  in  England 
and  In  the  several  states  of  this  countiy,  and 
T.42F.no.5— 29 


In  which  It  was  held  "to  be  established  by 
overwhelming  authority  that.  In  the  absence 
of  fraud,  an  agreement  for  a  conditional  sale 
Is  good  and  valid,  as  well  against  third  per- 
sons as  against  the  parties  to  the  transac- 
tion, and  that  a  bailee  of  personal  property 
cannot  convey  the  title,  or  subject  It  to  exe- 
cution for  his  own  debts,  until  the  condi- 
tion on  which  the  agreement  to  sell  was  made 
has  been  performed."  The  question  Is  al- 
ways one  of  intention,  and  whenever,  upon  a 
proper  constmctlon  of  the  Instrument,  It  Is 
apparent  that  It  was  the  Intention  of  the 
parties  thereto  that  the  sale  should  be  con- 
ditioned upon  the  payment  of  the  price,  it 
Is  the  duty  of  the  court  to  carry  out  that 
Intention.  The  agreement  In  the  present  ac- 
tion is  purely  executory,  and  contains  no 
terms  consistent  with  a  purpose  to  transfer  the 
title  to  the  sheep  before  the  price  had  been 
fully  paid.  It  is  dlsthictly  agreed  "that  the 
she^  are  to  remain  and  be  the  property  of 
the  said  Sllva,  and  that  the  title  of  the  sheep 
la  to  remain  and  vest  in  him,  his  heirs  and 
assigns,  until  all  the  aforesaid  payments  are 
made.*'  This  Intention  to  retain  the  title  to 
the  sheep  was  not  defeated  by  their  deliv- 
ery to  the  vendees.  The  transfer  of  the  pos-l 
session  of  psBonal  property  does  not  convey  i 
the  title,  ezc^t  in  pursuance  of  an  agree-, 
ment  therefor.  The  vendees  became  only, 
bailees  of  the  sheep,  with  the  obligation  oni 
their  part  to  "run"  them  until  the  time  of  the, 
last  payment,  and  as  a  consideration  therefori 
they  were  to  have  the  wool  grown  by  thej 
sheep.  The  vendees  were  not  by  the  agree-] 
ment  under  any  obligation  to  make  the  pay-i 
ments  specified  therein,  and  In  this  respect! 
the  agreement  differs  in  a  marked  degree 
from  that  involved  In  Palmer  v.  Howard,  72 
Gal.  293,  13  Pac.  858.  reUed  upon  by  the  re- 
si>ondents.  In  that  case  St  Clair  made  an 
at)Solute  promise  to  pay  the  price  named  In 
the  instrument,  and  this  was  assigned  by  the 
court  aa  one  of  the  chief  reasons  why  the 
agreement  should  he  construed  as  a  sale, 
rather  than  a  Ijallment;  whereas  In  the  pres- 
ent case  there  ia  no  agreement  to  pay  the 
price,  or  by  which  Silva  could  have  main- 
tained any  action  against  the  vendees  for  any 
part  thereof.  If  the  sheep  had  perished  or 
been  destroyed  without  any  fault  of  the  ven- 
dees, the  loss  would  have  been  that  of  Silva, 
and  if  he  had  resamed  posnesslon  under  the 
clause  authorizing  him  to  do  so  upon  failure 
to  make  the  payments,  and  upon  a  sale  of  the 
sheep  had  not  obtained  the  amount  of  the 
agreed  price,  he  would  have  had  no  recourse 
agniust  them  for  the  deficiency. 

The  provision  in  the  present  Instrument 
that  Sllva  was  to  give  a  bill  of  sale  at  the 
time  when  all  the  payments  should  he  made 
Indicates  that  the  parties  contemplated  that 
until  that  time  the  title  should  remain  In 
him,  and  in  tliis  respect  also  the  present  ease 
differs  materially  from  the  agreement  which 
was  presented  in  Palmer  v.  Howard.  In 
E^ohler  t.  Hayes,  41  CaL  45S,  It  was  said; 
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"The  provision  for  the  giving  of  a  bill  of 
Bale  upon  the  payment  of  the  price  of  the 
piano  indicated  that  it  was  not  the  intention 
of  the  parties  that  the  title  should  pase  up- 
on the  making  of  the  agreement."  We  are 
of  the  opinion  that  the  instrument  In  ques- 
tion created  only  a  conditional  sale,  and  that 
the  plaintiff  was  entitled  to  recover  the  sheep 
from  the  defendants.  The  Judgment  is  re- 
versed, and  the  court  below  is  directed  to 
enter  judgment  upon  the  findinga  In  favor  of 
the  plalntlfr. 

We  ooncm::  GAKOtJTTE,  J.;  VAN 
FLBBT,  J. 


1M  Cal.  Mt 

DAVIS  V.  MacDONOUGH  et  al.  (No.  15,952.) 
(Suiveme  Court  of  Califomia.  Oct.  12,  1886.) 
Mbchahio's  Lnm— Timb  or  Filino— Wkii  Coh- 

STITUTBB  ''lUPBOVEMBNT." 

1.  Code  Civ.  Proc.  §  1183,  providing  that  if 
the  contract,  or  a  memorandum  thereof,  is  not 
filed  with  the  county  recorder  before  work  is  bo- 
gun,  it  shall  be  void,  but  that  labor  done  or  ma- 
terial furnished  by  any  but  the  origiual  contract- 
or "iball  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof/' 
does  not  relieve  a  claimant  thereunder  from 
compliance  with  other  provisions  as  to  the  filing 
of  the  lien  claim. 

2.  Code  Civ.  Proc.  $  1183.  provides  that 
work  done  or  mat^als  fnrniabed  by  any  but  the 
original  contractor  under  a  contract  void  for  want 
of  filing  shall  be  deemed  to  have  been  done  or 
fumiabed  at  the  personal  instance  of  the  owner, 
and  that  the  value  thereof  shall  be  a  lien.  Sec- 
tion 1187  requires  every  person  but  the  original 
contractor  to  file  his  claim  wltliin  30  days  after 
the  completion  of  the  building.  Held,  that  the 
filing  of  a  Men  under  such  implied  contract  with 
the  owno-,  ixior  to  the  completion  of  the  building, 
was  premature,  and  that  the  lien  was  not  enforce- 
aUe. 

S.  Code  Ctr.  Proc.  fi  1187.  requires  a  daim 
for  a  mechanic's  lien  by  any  but  the  original 
contractor  to  be  filed  within  30  daya  after  the 
completion  of  the  "boildiag,  improvement,  or 
structure."  Scctaou  1183  enumerates  the  objects 
•gainst  which  a  hen  may  be  enforced  as  '^any 
building,  wharf,  bridge  •  *  •  or  other  atmc- 
ture."  Held,  that  the  word  "improvement"'  em- 
braced all  such  enumerated  objects,  or  any  one  as 
a  whole,  except  "building"  and  "structure,"  and 
did  not  mean  the  particular  work  done  by  a 
claimant,  or  the  particular  portion  of  any  of  such 
objects  on  which  the  work  was  dime. 

Department  1.  Appeal  from  superior  coart, 
Alameda  county;  F.  W.  Henshaw,  Judge. 

Action  by  Tboma*  DavU  against  Jos^ta 
MacDonough  and  another  to  foreclose  a  me- 
chanic's lioL  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Frank  J.  Fallon  and  Parker  &  Eells,  for  ap- 
pellant Edward  P.  Gol^  for  respondoita. 

HARRISON,  J.  The  defendant  MocDon- 
oogh  was  engaged  In  the  constrnctitm  of  a 
building  In  Oakland,  and  made  sereral  in- 
dependent contracts  for  doing  different  por- 
tions of  the  work  required  for  its  construc- 
tion, one  of  which  was  with  his  codefmdant, 
McCarty,  b7  wbicn  the  latter  agreed  to  do  all 


the  brickwork  required  In  the  building.  The 
contract  between  MacDonough  and  McCarty, 
or  any  memorandum  thereof,  was  not  filed 
for  record  with  the  county  recorder,  and 
It  was  admitted  at  the  trial  that  this  con- 
tract was  void.  McCarty  completed  the  work 
which  he  had  agreed  to  do  December  21, 
1802,  and  the  buUding  was  completed  March 
30,  1893.  The  plaintiff  performed  certain  la- 
bor on  the  building  under  an  employment 
therefor  by  McCarty,  and  on  the  19th  of 
January,  1803,  filed  In  the  recorder's  office 
his  claim  of  lien  therefor,  amounting  to 
$1,486.  The  present  action  was  brought  for 
the  tomHoBxae  of  this  Uen.  Judgment  was 
rendered  In  favw  of  the  defendants. 

It  Is  contended  by  the  appelant  that  he 
sufficiently  complied  with  the  statute  by  ffi- 
ing  his  claim  of  lien  within  30  days  after  the 
completion  of  McCarty's  contract,  whereas 
the  respondents  contend  that  his  filing  it 
prlOT  to  the  completion  of  the  building  was 
unauthorized,  and  that  In  so  doing  he  failed 
to  preserve  his  lien.  The  determlnati<m  of 
this  question  Is  the  only  point  luTolved  upon 
this  appcaL  Section  1183,  Code  CIt.  Proc, 
provides  that  if  the  contract,  or  a  memoran- 
dum thereof,  is  not  filed  In  the  atace  of  the 
county  recorder  before  the  work  Is  com- 
menced, it  shall  be  wholly  void,  and  the  la- 
bor done  and  materials  furnished  by  all  per- 
sons except  the  contractor  "shall  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal instance  ot  the  owner,  and  they  shall 
have  a  lien  tor  the  value  thereof."  If  the 
contract  is  void,  it  is  for  all  purposes  as  if 
no  omtract  had  been  made;  and  the  i«otI- 
sion  of  the  statute  that  the  labor  done  shall 
be  de^ed  to  have  been  done  at  the  personal 
Instance  of  the  owner,  and  giving  him  a 
lien  therefor,  makes  It  incumbent  upm  the 
laborer.  If  be  would  preserve  the  Jlesi  which 
Is  thus  given  him,  to  follow  those  {noTisicHis 
of  the  statute  which  are  prescribed  for  pn- 
serving  a  lien  when  the  laboror  has  in  fact 
performed  bla  labw  at  the  persmial  Instance 
of  the  owner.  In  Insurance  Co.  t.  Fisher. 
106  Cah  232, 39  Pac.  758*  Metrltt  was  an  orig- 
inal c<mtraetor,  and  under  the  express  terms 
of  the  statute  he  could  file  bis  claim  <a  lien 
within  60  days  aftw  the  completion  of  his 
contract.  Irrespective  of  the  time  when  the 
building  was  completed.  Section  1187  re- 
quires "every  person,  save  the  original  ccoi- 
tractor,  dalmlng  the  ben^t  at  this  chapter" 
to  file  his  claim  of  lien  wltiiln  80  days  after 
the  completfcm  of  any  buOdlng,  Improvement, 
w  structure;  and  when  the  labor  is  perform- 
ed under  a  direct  emidcgrment  by  the  own^ 
there  Is  no  wlglnal  contractor.  Sparks  v. 
Mining  Co.,  55  Cal.  380.  The  provisions  of 
sectitm  1187  are  universal,  and,  If  there  is  no 
original  contractor,  nnbrace  "every  person," 
and  required  the  plaintiff  to  file  his  claim  of 
lien  with  the  county  recorder  within  30 
days  after  the  completion  of  the  building. 
Willamette  Steam  Mills  Lumbering  &  Man- 
ufg  Co.  V.  Los  Angeles  College  Co.,  M  Gal. 


Digitized  by  Google 


CoL) 


PEOPLE  0.  YAIST  SCXEYEB. 


451 


237,  29  Pac.  829.  As  his  claim  oC  Hen  was 
tiled  before  the  completion  of  the  building  it 
was  premature  and  gave  him  no  right  of  re- 
covery. Koylance  v.  Hotel  Co.,  74  Cal.  273, 
20  Pac.  573.  As  the  owner  ia  liable  for  the 
value  of  all  the  labor  done  and  materials  fur- 
nished in  the  construction  of  the  building,  and 
as  suits  to  enforce  the  liens  therefor  must  be 
commenced  within  90  days  after  the  filing  of 
the  claim  of  lien,  there  is  a  manifest  pro- 
priety where  thwe  is  no  valid  contract  for 
any  of  the  work,  in  requiring  that  the  build- 
ing should  be  completed  before  any  claims 
of  lien  are  filed,  in  order  that  they  may  all 
be  adjusted  in  a  single  action.  If  claims 
conM  be  filed  prior  to  the  completion  of  the 
building.  It  might  happen  that  It  would  be 
necessary  to  institute  actions  for  their  fore- 
cloBure  before  the  building  was  completed, 
and  while  other  laborers  who  would  be  en- 
titled to  have  a  Hen  thereon  would  be  pre- 
cluded not  only  from  filing  their  claim  of 
Hen,  but  fr<»n  seeking  its  enforcement  But 
whether  this  was  the  purpose  of  the  legisla- 
ture or  not  is  Immaterial.  It  is  the  law  as 
written,  and  we  have  no  alternative  but  to 
follow  it. 

The  contention  of  the  appellant  that  the 
provision  in  section  1187  authorizing  the 
claim  of  Hen  to  be  filed  within  30  days  after 
the  completion  of  the  '"Improvement"  is  to 
be  construed  as  permitting  the  claim  to  be 
filed  within  30  days  after  the  completiOTi  of 
the  particular  work  upon  which  the  labor 
was  performed  Is  not  only  at  variance  with 
the  language  of  the  statute,  but  gives  to  the 
term  "Improvement"  a  different  signification 
from  that  In  which  it  is  employed  in  other 
sections  of  the  chapter.  It  must  always  be 
borne  In  mind  that  the  remedy  of  a  mechan- 
ic's Hen  is  purely  of  statutory  creation,  and 
that  the  statute  which  creates  the '  remedy 
prescribes,  not  only  the  mode  of  its  enforce- 
ment, but  also  designates  the  objects  upon 
which  the  laborer  may  have  a  lien  for  his  la- 
bor. Section  1183  enumerates  as  the  objects 
for  which  a  lien  may  be  enforced  "any  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tutt- 
nel.  fence,  machinery,  railroad,  wagwi  road, 
or  other  structure,"  and  the  lalror  for  which 
a  lien  is  given  must  be  performed  "in  the 
construction,  alteration,  addition  to  m-  re- 
pair" of  these  objects,  or  one  of  them.  In  a 
subsequent  portion  of  the  same  sectlcm  these 
enumerated  objects  are  grouped  into  "build- 
ing or  other  Improvement,"  and  In  subsequent 
sections  they  are  designated  as  "building, 
Improvement  or  structure."  It  Is  thus  evi- 
dent that  the  term  "Improvement,"  as  used 
in  section  1187,  is  Intended  to  embrace  the 
several  enumerated  objects  In  the  beginning 
of  section  1183  other  than  "building"  and 
"structure."  By  section  1184  the  notice  pro- 
ridod  in  that  section  is  to  be  posted  up<m  the 
"Improvement,"  and  by  section  1185.  the  land 
npon  which  the  "Improvement"  is  constructed 
Is  made  subject  to  the  lien.  In  all  these  sec- 
tions—and others  might  be  mentioned— the 


term  "Improvement"  ia  evidently  used  as 
equivalent  to  the  object  upon  which  the  labor 
has  been  performed,  and  it  wonld  be  an  un- 
warranted application  of  the  term  to  construe 
It  as  equivalent  to  the  labor  Its^f,  or  to  that 
particular  class  of  labor  for  which  the  claim- 
ant was  empli^ed.  The  judgment  to  af- 
firmed. 

We  concur:  OAROUTTB,  J.;  TAN 
FLEET,  J. 


»  Cal.  Unmi.  m 
PEOPLE  V.  VAK  8CIBVER.    (Cr.  61.) 
(Supreme  Court  of  California.    Oct.  12,  1895.) 

EuBBZZLSHiiii— SurrioiKKOi  OF  Evidence. 
In  a  proeecution  for  embezzlemeut  of  a 
chock,  the  evidence  showed  that  one  T.  employed 
defendant  as  a  broker  to  obtain  a  loan  for  him; 
that  defendant  went  to  complainant,  who  agreed 
to  make  the  loan,  and  defendant  was  directed  by 
her  to  attend  to  the  matter  of  looking  after  the 
title  to  the  land,  and  taking  of  a  mortgage  there- 
on; that  defendant  found  the  title  satisfactory; 
tliat  T.  made  the  mortgage,  and  gave  it  to  de- 
feudant.  to  be  duiiver^  to  complainant  on  re- 
ceipt of  the  money;  that  afterwarda  she  drei* 
the  check  in  question  for  the  balance  In  favor  of 
defendant,  who  caahed  it,  and  with  the  proceeds 
Iiaid  certain  of  T.'s  obligationB;  and  that  defend- 
ant refused  to  deliver  to  complainaQt  the  mort- 
gage until  she  aettled  with  him  for  his  services  in 
the  matter,  and  for  certain  other  services  which 
he  claimed  to  have  rendered  her.  Held,  that  the 
evidence  was  iusufiident  to  Bustain  a  conviction. 

Departm^t  1.  Appeal  from  superior  court, 
Los  AngeleB  county;  B.  N.  Smith,  Judge. 

T.  W.  Van  Sciever  was  convicted  of  em- 
bezxlement,  and  appeals.  Beversed. 

D.  K.  Trask,  W.  R.  Bacon,  and  Garter  & 
Pierce,  for  appellant  Atty.  Gen,  Fitzgerald, 

for  the  People. 

VAN  PLBEJT,  J.  The  defendant  was  char- 
ged with  embezzlement  in  converting  to  his 
own  use  a  bank  check  for  $1,075,  the  prop- 
erty of  one  Mrs.  Anderson.  He  appeals  from 
the  Judgment  and  an  order  denying  htm  a 
new  trial. 

But  one  point  need  be  noticed.  It  is  con- 
tended that  the  evidence  does  not  support 
the  verdict,  and  It  Is  clear  that  It  does  not. 
One  Taylor  desired  to  procure  a  loan  of 
?2,200,  to  be  secured  by  a  mortgage  upon 
land  owned  by  him  in  San  Bernardino  coun- 
ty, and  employed  defendant,  as  broker,  to 
negotiate  the  loan,  and  get  the  money  for 
him.  Defendant  went  to  Mrs.  Anderson,  for 
whom  he  had  previously  loaned  money,  and 
with  whom  he  had  had  considerable  other 
business,  who  agreed  to  make  the  loan  to 
Taylor,  and  defendant  was  directed  by  her 
to  attend  to  the  matter  of  looking  after  the 
title  to  the  land  In  her  behalf,  and  the  taking 
of  the  mortgage.  Defendant  accordingly  ex- 
amined the  laud  and  the  title,  and,  finding 
them  satisfactory,  procured  the  due  execu- 
tion of  the  mortgape  by  Taylor,  and  the  same 
was  given  by  Taylor  to  defendant,  to  be 
delivered  to  Mrs.  Anderson  upon  receipt  of 
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the  monef .  Bfrs.  Anderson  did  not  have  the 
entire  amonnt  required  on  band  at  the  time 
of  the  ezecnUon  of  the  mortgage,  but  certain 
sums  were  paid  orer  to  Taylor,  through  de- 
fmdant,  from  time  to  time,  until  a  balance 
of  $1,075  remained.  Subsequoatly  iMra.  An- 
derson drew  her  check  in  favor  of  defendant 
for  this  balance,  to  ratable  bim  to  pay  the 
money  over  to  Tt^rlw.  Defendant  cashed 
the  cbe^  ami  with  the  proceeds  paid  ceiv 
tain  of  Taylor's  obligations.  When  Bfrs.  An- 
derson asked  defendant  for  the  mortgage, 
■die  possession  of  which  be  still  retained,  he 
refused  to  deliver  it  to  her,  until  she  should 
settle  with  and  pay  him  for  his  services  in 
the  matter  in  hand,  and  certain  other  serv- 
ices which  he  claimed  to  have  rendered  her. 
She  denied  owing  him  anything,  and,  upon 
his  further  refusal  to  deliver  the  mortgage, 
procured  him  to  be  arrested,  upon  the  charge 
of  embessUng  the  check  in  question.  Tbls 
Is  the  sulwtance  of  tne  material  evidence  in 
the  case,  and.  In  our  Judgment,  it  wholly 
fails  to  estobllsh  embezzlement  of  the  check. 
Defendant  was  the  agent  of  both  parties  to 
the  transaction.  He  was  Taylor's  agent  for 
the  procuring  ct  the  loan  and  the  receipt  of 
the  money,  and  he  was  the  agent  of  Mrs. 
Anderson  in  taking  the  mortgage.  When 
the  mortgage  was  executed  and  delivered 
to  defendant,  it  was  constructively  deliv- 
ered to  Mrs,  Anders(»i,  and  when  the  latter 
paid  the  money  over  to  defendant  it  was  a 
paymmt  to  Taylor,  and  the  title  to  the  check 
and  its  proceeds  immediately  passed  from 
Mrs.  Anderscm  to  T&ylor,  and  the  former 
ceased  to  have  any  further  proper^  ther^n. 
It  was,  therefore,  not  the  subject  of  embes- 
ilement  as  her  pnqmrty,  and  the  whole  ques- 
tion as  to  the  disposition  made  by  defendant 
ot  the  moceeds  of  the  cbedc,  and  as  to  his 
authority  to  make  such  dlqiosltlon,  about 
which  a  great  deal  of  evidence  was  Intro- 
dnced  Into  the  case,  was  wholly  immaterial. 
So  far  as  Mrs.  Anderson  was  concerned.  If 
defmdant  vras  gnilly  of  appropriating  any 
pn^terty  belonging  to  her.  It  was  the  mort- 
gage, and  not  the  cbeck;  but  with  that  de- 
fendant was  not  charged.  The  judgment 
and  order  are  reversed. 

We  concur:  HABRISON,  7.;  OA- 
ROUTTB,  J. 

lOVCaL  Hi 

ROSE  V.  ROSE.    <No.  16,96a) 

(Supreme  Coart  of  CallfOnda.  Oct  12;  1895.) 

DlVOKOS— AUHOKT— COCKSIL  FSSB. 

1.  (Mv.  Code,  i  137,  proTlding  that  in  divorce 

cam  the  coart,  pending  the  action,  mi^  direct  the 
husband  to  pay,  aa  alimony,  money  necessary 
to  enable  the  wife  to  proaecnte  or  defend  the  ac- 
tion, does  not  require  tbe  coart  to  fix  the  entire 
^ouut  of  the  counsel  fees  at  tbe  commencement 
oi  tbe  action,  but  It  may  from  time  to  time  make 
Hllowancea,  as  the  case  reqniree. 

2.  The  mere  absence  from  the  record  of  the 
evidence  on  which  an  order  for  payment  of  ali- 


mony was  based  la  not  ground  fw  reverting  the 

order, 

8.  An  allegation,  m  a  comi^nt  for  divorce 
by  a  wife,  that  a  certain  sum  wsi  a  reasonable 

allowance  for  counsel  fees,  does  not  prevent  tbe 
court  from  ordering  the  payment  of  a  greater 

Bum, 

Department  1.  Appeal  from  superior  cour^ 
Alameda  couuty;  W.  E.  Greene,  Judge. 

Action  for  divorce  by  Uarla  H.  Rose 
against  Manuel  M,  Rose.  From  an  order  di- 
recting payment  by  the  defendant  of  money 
for  plaintiff's  counsel  fees,  defendant  ap- 
peals. Affirmed. 

G.  S.  Langta  and  0.  C  Hamilton,  for  ap- 
pellant B.  H.  Gibson  and  Weilee  Whltmore. 
for  respcHident. 

HARRISON,  J.  The  plaintiff  bnnight  this 
action  against  the  defendant  for  a  divorce, 
and,  soon  Rttex  the  commencement  of  tbe 
action,  the  court,  upon  her  application,  made 
an  order  requiring  the  defendant  to  pay  to 
her  a  certain  sum  of  money  as  alimony,  and 
f 250  counsel  fees.  After  the  cause  bad  been 
at  IsBU^  and  the  trial  had  proceeded  for 
some  time,  the  plaintiff  made  application  for 
an  additkmal  sum  of  numey  for  counsel  fees, 
and  the  court  made  an  order  requiring  the 
defendant  to  pay,  on  or  b^ore  the  1st  day 
of  October,  1894,  "as  and  fw  bar  attorney's 
fees  rendered  In  this  case,  and  for  attorney's 
services  to  be  rendwed  from  tUs  time  up  to 
the  conclution  of  the  present  trial  of  this 
action,"  the  sum  of  1700.  From  this  order 
the  defendant  has  aivealed,  prasaiting  tbe 
action  of  the  court  below  in  a  bill  of  exc^ 
tions. 

Section  137,  Civ.  Ood^  provides:  *^hUe 
an  actum  for  divorce  is  pending,  tbe  court 
may  in  its  discretion  require  tbe  busband  to 
pay  as  alimony  any  money  necessary  to  ena- 
ble the  wife  to  support  herself,  or  ber  chil- 
dren, or  to  prosecute  or  defend  the  action." 
Tbe  amonnt  wbiidi  la  to  be  thus  allowed  Is 
necessarily  left  to  the  discretion  of  the  trial 
court.  Inasmuch  as  the  circumstances  at  no 
two  cases  are  alike.  Tbe  court  cannot  know 
at  the  commencement  of  the  aeti«i  the 
amount  ot  labor  that  will  be  required,  or 
the  value  of  tbe  services  to  be  performed.  In 
the  prosecution  or  defense  of  the  action  on 
behalf  of  tbe  wlfe^  and  tboe  Is  no  role  of 
procednza  which  requires  it  to  fix  tbe  entire 
amount  of  counsel  feea  at  th«  beglnnlns  of 
the  action,  or  to  prevent  It  from  making  al- 
lowances ftom  time  to  time  as  tiie  algendea 
of  tbe  ease  shall  seem  to  demand.  Bobnert 
V.  Bfdmert,  81  Oal.  428,  27  Fac.  732.  Unless 
it  Is  made  to  anmr  that  the  coart  has  bea 
ffoUty  of  an  abtise  of  ite  discreUtHi,  its  order 
in  this  respect  cannot  be  disturbed  uptm  ap- 
peal tberefnnn.  It  was  stipulated  betwea 
the  parties  at  the  beating  of  this  appllcatkn 
that  the  plaintiff  had  no  meana  of  her  ovi^ 
and  it  does  not  appear  from  the  record  that 
the  d^endant  la  imable  to  pay  ttta  amoont 
directed.  As  the  value  of  tbe  services  and 
the  pecuniary  condition  of  tiie  defendant  ate 
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elemmts  eatabug  Into  the  determination 
the  court  of  the  amonnt  whlcb  It  will  direct 
to  be  paid,  the  court  would  natnrallr  reanlre 
fume  evidence  upon  these  points;  and  nnlees 
It  Is  made  to  appear  that  the  order  was  made 
without  any  evidence,  ov  without  any  op- 
portunity on  the  part  of  the  husband  to  be 
heard,  and  that  It  1b  of  such  a  character  aa 
on  Its  face  to  be  buvdlnate  hi  amount,  it 
must  be  assumed  that  the  discretion  of  the 
court  has  been  properly  exercised.  The  mere 
absence  from  the  record  of  the  eridence  up- 
on whidk  the  order  was  based  doea  not  au- 
thorise its  lerersal.  The  appelant  must 
show  tlut  error  baa  been  committed.  In  tiUc- 
iBg  ^e  evidence  for  the  purpose  of  fixing 
the  amonnt  of  the  allowance,  the  court  Is  not 
trying  an  Issue  in  the  case,  but  is  seeklnK 
for  lnf<ninBtloa  as  the  basis  of  its  order, 
and  is  not  bound  1^  the  technical  rules  of 
evidence  apidicable  to  controrerdes  between 
contesting  litigants. 

The  court  was  not  precluded  from  maklnv 
the  order  by  reascm  of  the  avorment  in  the 
complaint  that  fSBO  was  a  reasonable  amount 
to  be  allowed  aa  counsel  fees  for  the  prose- 
cution of  the  suit.  The  value  of  these  aetV' 
tees  was  no  part  of  the  plaintiff's  cause  of 
action,  and  need  not  have  been  named  In  h» 
complaint  They  wer^  at  most,  tmly  the 
oplnitm  held  by  her  at  the  time  the  actkm 
was  commenced,  and  which  was  subject  to 
be  changed  by  the  devdopment  of  subse- 
quent circumstances.  See  Insurance  Oo.  v. 
Fisher,  106  GaL  234k  89  Paa  768.  Ibe  order 
is  afflzmed. 

We  concur:  GABOUTTB,  J.;  TAN 
7LEBT,  J. 


iwciO.  m 

SMITH  et  al.  v.  HAWKINS.    (No.  18,862.) 
(Supreme  Court  of  California.  Nov.  19,  1895.) 
Appbofbiatiok  or  Watrk— FoBrsiTUBB  bt 

NONDSBB. 

Under  Civ.  Code  Gal.  fi  1411,  declaring 
that  an  aporoiviation  of  water  must  be  for  some 
oseful  or  t>eueficiat  parpose,  and  that,  when  the 
appropriator  ceases  to  use  it  for  such  a  purpose, 
the  right  ceases,  not  only  the  water  rights,  but 
rfghta  of  way  for  ditches,  given  by  Rev.  St  U. 
S.  H  2339,  2340,  over  Uud  which  at  the  time  of 
the  appronriation  belonged  to  the  public,  are  lost 
try  nouuser  for  five  years, — the  period  for  obtain- 
ing prescriptive  title,  or  losing  a  ivescrlptive 
ri^t  by  nonoaw. 

Department  2.  Appeal  from  superior 
court,  Nevada  county;  John  Caldwell,  Judge. 

Action  by  Mary  BUa  Smith  and  others 
against  Patrick  Hawkins.  Judgment  for 
plaintiffs.   Defendant  appeals.  Keversed. 

C.  W.  Kitts,  tor  appellant  P.  F.  SUnonds, 
for  respondents. 

PBB  GtJRIAM.  Action  begun  in  October, 
1S02,  to  quiet  the  alleged  title  of  plaintiffs  to 
a.  dam,  ditch,  and  water  right  for  the  di- 
vendon  ot  the  waters  of  Wolf  creek  In  Ne- 


vada county.  As  early  as  the  year  1862,  one 
John  Ross  was  in  possession  of  the  ditch, 
and  sold  water  from  the  same.  Tbe  ditch 
claimed  by  plaintiffs  la  two-thirds  of  a  mile- 
in  length.  Its  original  capatd^y  was  467 
inches  of  water,  though  It  seems  to  be  now 
BO  filled  up  as  to  be  capable  of  carrying 
about  100  inches  only.  Plaintiffs  claim  in 
vlrtoe  of  a  deed  to  them  executed  by  Boss 
In  March,  1888,  which,  for  the  purposes  of 
the  decision,  we  shall  assume  was  sufficient 
to  convey  his  title  to  the  property  in  dis- 
pute. Since  tile  year  1876  taxes  have  been 
annually  assessed  against  such  property, 
and  paid  by  Ross  and  his  successors,  the 
plaintiffs.  In  1890  It  was  leased  by  plain- 
tiffs to  persons  who  made  no  use  of  It  but 
who  paid  two  months'  rental  therefor,  at 
$15  per  month.  Defendant  owns  a  piece  of 
Uu^  lying  below  the  head  of  the  Ross  ditch 
and  riparian  to  said  creek.  One-fourth  of  a 
mUe  of  the  length  of  such  ditch  Is  on  defend- 
ants said  land,  and  was  there  constructed 
before  defendant  settled  on  flie  same.  He 
having  acquired  title  to  tbe  land  under  the 
federal  homestead  lama,  tbe  patent  therefor 
was  issued  to  him  In  1891.  In  1879  the  de- 
fendant constructed  a  ditch  tapping  the 
creek  about  60  feet  below  the  Boss  dam,  aoA 
having  a  capuilty  of  200  Inches  of  water 
under  6-lncb  pressure;  and  by  that  means, 
for  IS  years  next  before  the  commencement 
of  this  action,  continuously,  unlntMTaptedly, 
with  a  claim  ot  right,  peaceably,  and  with 
the  knowledge  of  plaintiffs  and  satd  Rem, 
defendant  diverted  such  water  to  the  extent 
of  tbe  capacity  of  blB  ditch,  and  used  the 
same  for  agricultural  purposes  on  his  said 
land.  For  the  jteriod  of  5  years  and  more 
next  befora  the  commencement  of  the  ac- 
tion, the  dam,  ditch,  and  water  right  claimed 
by  plaintiffs  have  not  bera  used  by  Ross, 
or  any  one  wbo  has  succeeded  to  bis  inter- 
est for  any  useful  or  beneficial  purpose. 
Neither  be  nor  they  have  ever  owned  any 
properly  below  the  head  of  that  ditch  to 
which  the  water  could  be  applied.  For  any 
purpose  of  profit  Its  use  was  contingent  on 
Its  sale  or  rental  to  other  persons,  and  this 
occurred  very  Infrequently.  The  court  fonnd 
that  plaintiffs  are  the  owners  ot  the  prop- 
erty claimed  them;  that  enough  water 
flows  in  the  creek  to  fill  both  ditches  to  their 
fuU  capacity;  that  the  use  of  the  water  by 
defendant  has  not  been  adverse;  that  his 
rights  to  the  water  are  subordinate  to  those 
of  plaintiffs;  and  gave  judgment  in  plaln- 
tlflta*  favor.  We  think  these  conclusions  are 
contrary  to  tbe  evidence  In  several  particu- 
lars. 

1.  The  finding  that;  during  the  time  de- 
fendant has  diverted  the  water,  an  excess 
has  flowed  In  the  creek  above  tbe  capacity 
of  both  ditches,  finds  support  In  an  observa- 
tion  only  of  the  Judge  of  the  court  below, 
who  visited  the  premises  Just  prior  to  the 
Judgment  in  the  action  (rendered  April  8, 
1893),  and  then  saw  water  flowing  In  tbe 

Digitized  by  Google 


454  PAOIFIO  REPORTER,  YdL  42.  (Cal. 


Creek  as  stated  in  the  finding.  This  single 
obserratlon,  made  near  the  dose  of  the 
rainy  season.  Is  wholly  Insufficient  to  sus- 
tain the  finding,  in  view  of  other  uncontra- 
dicted erldence  that  during  one  season  all 
of  the  water  of  the  creek  was  taken  In  one 
of  the  ditches. 

2.  Plaintiffs'  predecessor  In  interest  appro- 
priated water  by  means  of  his  ditch,  and  con- 
veyed it  over  and  across  the  land  of  the  de- 
fendant, which  at  the  time  of  appropriation 
was  a  part  of  the  public  domain.  While  the 
rights  of  rival  claimants  and  approprlators, 
as  between  themselves,  had  for  a  long  time 
been  recognized  and  adjusted,  both  by  min- 
ing custom  and  adjudications  In  the  state 
courts,  it  was  not  until  186G  that  they  met 
with  federal  cognizance  and  sanction.  In 
that  year  the  United  States  conferred  upon 
those  who  had  or  who  might  thereafter  ap- 
propriate water,  and  conduct  the  same  over 
the  public  land,  a  license  so  to  do;  and  fur- 
ther i^rovlded  that  all  patents  granted,  or 
pre-emptions  or  homesteads  allowed,  should 
be  subject  to  any  such  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reser- 
voirs used  In  connection  with  such  water 
rights,  as  might  have  been  acquired  under  or 
recognized  by  the  act.  Rev.  St.  U.  S.  S§  2330, 
2340.  An  approprlator  of  water  under  these 
circumstances,  and  while  the  land  which  he 
subjects  to  his  necessary  uses  continues  to 
be  part  of  the  public  domain,  is  a  licensee  of 
the  general  government;  but,  when  such 
part  of  the  public  domain  passes  Into  private 
ownership,  It  is  burdened  by  the  casement 
granted  by  the  United  States  to  the  appro- 
prlator, who  holds  his  rights  against  this 
land  under  an  express  grant.  In  this  essen- 
tial respect,— that  is  to  say,  in  the  origin  of 
the  title  under  which  the  servient  tenement 
is  subjected  to  the  use,— one  holdlug  water 
rights  by  such  appropriation  differs  from  one 
who  holds  water  rights  by  prescription.  The 
differences  are  twofold:  A  prescriptive  right 
could  not  be  acqntrM  against  the  United 
States,  and  can  be  acquired  only  by  one 
claimant  ag&lnst  another  private  individual. 
Again,  such  an  appropriation,  to  perfect  the 
rights  of  the  approprlator,  does  not  necessi- 
tate use  for  any  given  length  of  time;  while 
tttne  and  adverse  use  are  essential  elements 
to  the  perfection  of  a  prescriptive  right.  One 
who  claims  a  right  by  prcRcrlption  must  use 
the  water  continuously,  uninterruptedly,  and 
adversely  for  a  period  of  at  least  five  years, 
after  which  time  the  law  will  conclusively 
presume  an  antecedent  grant  to  him  of  his 
asserted  rif^ht. 

Section  811  of  the  Civil  Code,  dlBcuasIng 
the  extinguishment  of  servitudes,  declares 
(subdivision  4):  "When  the  servitude  Is  ac- 
quired by  enjoyment,  disuse  thereof  by  the 
owner  of  the  servitude  for  the  period  pre- 
scribed for  acquirlnf?  title  by  enjoyment  ox- 
tlngulnhofl  the  servitude."  That  this  section 
cannot  lu  strictness  be  applied  to  rights  un- 
der such  an  ap^prlatlon  as  we  have  been 


discussing  becomes  obvious  when,  as  above 
pointed  out,  it  la  considered  that  there  is  no 
period  prescribed  for  acquiring  title  to  such 
rights.  Section  811,  therefore,  deals  with 
the  extinguishment  of  servitudes  resting  up- 
on prescriptive  right^—a  right  vesting  by  rea- 
son of  continued  adverse  enjoyment.  Sec- 
tion 1411  of  the  OlvU  Code  declares  that  the 
appropriation  must  be  for  some  useful  or 
bencfici^  purpose,  and,  when  the  approprl- 
ator or  his  successor  In  Interest  ceases  to 
use  It  for  such  a  purpose,  the  right  ceases. 
This  section  deals  with  the  forfeiture  of  a 
right  by  nonnser  alone.  We  say  mmoser,  as 
distingulslied  from  abandonment  If  an  ap- 
proprlator has,  in  abandoned  his  rlcht, 
it  would  matter  not  for  how  long  a  time  he 
had  ceased  to  use  the  water;  ft>r,  tba  mo- 
ment  that  the  abandonment  Itself  was  com- 
plete, his  rights  would  cease  and  determine. 
Upon  the  other  hand,  he  may  have  leased 
his  property,  and  paid  taxes  thereon,  thus 
negativing  the  idea  of  abandonment,  as  in 
this  case,  and  yet  may  have  failed  for  many 
years  to  make  any  beneficial  use  of  the  wa- 
ter he  has  appropriated.  The  question  pre- 
sented, therefore,  is  not  one  of  abandonment 
but  one  of  nonuser  merely,  and.  as  socb.  In- 
volves a  construction  of  section  1411,  GIv. 
Code.  That  section,  as  has  been  said,  makes 
a  cessation  of  use  by  the  appropriator  work 
a  forfeiture  of  his  right  and  the  tjuestton  for 
determination  is,  how  long  must  this  non- 
user  continue  ttefore  the  right  lapses?  Upon 
this  point  the  legislature  has  made  no  fli>e- 
dflc  declaration,  but  by  analogy,  we  hold 
that  a  continuous  nonuser  for  five  years  will 
forfeit  the  right  The  right  to  use  the  wa- 
ter ceasing  at  that  time,  the  rights  of  way 
for  ditches  and  the  like,  which  are  incidental 
to  the  primary  right  of  use,  would  fall  also, 
and  the  servient  tenement  would  be  thus  re- 
lieved from  the  servitude. 

In  this  state  five  years  Is  the  period  fixed 
by  law  for  the  ripening  of  an  adverse  posses- 
sion into  a  prescriptive  titie.  Five  years  Is 
also  the  period  declared  by  law  after  which 
a  prescriptive  right  depending  upon  mjoy- 
ment  is  lost  for  nonuser;  and,  for  analogous 
reasons,  we  consider  It  to  be  a  Just  and  prop- 
er measure  of  time  for  the  forfeiture  of  an 
appropriator*s  rights  for  a  failure  to  use  the 
water  for  a  beneficial  purpose.  Considering 
the  necessity  of  water  In  the  Industrial  af- 
fairs of  this  state,  it  would  be  a  most  mis- 
chievous perpetuity  which  would  allow  <me 
who  has  made  an  appropriation  of  a  stream 
to  retain  indefinitely,  as  against  other  ap- 
proprlators, a  right  to  the  water  therein, 
while  falling  to  apply  the  same  to  some  use- 
ful or  beneficial  purpose.  Though,  during 
the  suspension  of  his  use,  other  persons 
might  temporarily  utilize  the  water  nnap> 
plied  by  )iim.  yet  no  one  could  afford  to  make 
disposition  for  the  employment  of  the  same. 
Involving  labor  or  expense  of  any  eonsldera* 
ble  moment,  when  liable  to  be  deprived  of 
the  element  at  the  pleasure  of  the  approinl- 
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itor,  and  after  the  lapse  of  any  period  of 
tlme>  however  great.  The  &llnre  of  plain- 
tiffs to  make  any  beneficial  use  of  the  water 
for  a  period  of  more  than  flre  years  next  pre- 
:vdliig  the  commencement  of  the  action,  as 
found  by  the  court,  reBults,  from  what  has 
been  said,  In  a  forfeiture  of  their  rights  as 
approprlators.  7he  judgment  and  order  are 
reTorsed. 

in  Cnl.  9 

PETERS  T.  GRAOTA  et  al.  (No.  18,329.)i 
(Sapreme  Court  of  CaUfomia.    Not.  18,  1886.) 

Bound ARiBB — Etidinob — Adtrrse  Pobsissiok. 

1.  Where  the  best  evidence  of  the  location 
of  a  displaced  monument  in  the  boundary  be- 
tween two  surveys  is  not  Introduced,  but  other 
evidence  thereof  is  admitted  without  objection, 
a  finding  in  accordance  therewith  is  not  without 
nipport. 

2.  Actual  OGcnratlon  of  land  up  to  a  bound- 
air  fence  will  not  give  title  by  adverse  pofesesaion, 
it  being  claimed  by  one  of  the  owoeni  that  it 
WHS  not  tho  true  boundary,  and  understood  by 
both  that  the  true  line  was  to  be  ascertained  or 
a  Burrer* 

I>epartmcnt  2.  Appeal  from  superior  court, 
Sacramento  coun^;  A.  P.  CatUn,  Judge. 

Action  by  George  Peters  against  Annie  L. 
De  Rose  Gracla  and  others  to  qalet  title. 
Judgment  for  plaintlfC.  Defendants  appeaL 
Affirmed. 

A.  L.  Hart  and  A.  0.  Hlnkson,  for  appel- 
lants. Armstrong  &  Platnauer  and  McKune  & 
George,  for  respondent. 

I 

PER  CURIAM.  There  are  four  certain 
swamp-land  suiTeya  in  Sacramento  county 
which  are  numbered,  respectively,  and  extend 
In  a  continuous  chain  along  the  east  bank  of 
the  Sacramento  rirer,  from  south  to  north,  In 
the  ftdlowing  order:  147,  165.  2S2,  and  173. 
The  tracts  147.  105,  and  173  were  surveyed  in 
the  year  1858,  and  tract  282  in  1859;  ail  under 
the  act  of  April  21,  ISHS,  providing  for  the 
sale,  etc.,  of  swamp  and  overflowed  lands.  St. 
1S58.  p.  108.  By  section  11  of  that  act  surreys 
of  lands  held  by  actual  settlers  were  required 
to  conform  to  the  lines  and  boundaries  estab- 
lished by  such  settlers.  This  action,  twgun 
April  23,  1682,  Is  prosecuted  by  plalutifl,  the 
present  owner  of  said  survey  282.  to  quiet  his 
alleged  title  to  a  strip  of  land  lying  along  the 
common  boundary  of  said  survey  282  and 
1G5,— the  north  line  of  165  and  the  south  line 
of  282.  Defendants  own  said  tract  165,  and 
the  question  Involved  relates  to  the  true  loca- 
tion of  said  common  boundary.  At  the  time 
said  surveys  were  made,  it  seems  that  one 
Watson  was  a  setUer  on  tract  165,  and  one 
Angus  Bobs  on  tract  282.  Patents  from  the 
state  for  the  lands  were  issued  in  course.  In 
the  year  1861  one  Casselll  became  the  owner 
of  the  land  In  survey  165.  About  1869  he  con- 
veyed the  same  to  the  brothers  Gracla,— Jo- 
seph and  Manuel.  Up<m  the  death  of  both  of 
them,  a  few  years  before  the  commencement  ot 
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this  acttou,  tbOx  tlQe  passed  to  the  defend- 
ants. Survey  282  wss  owned  in  1861  by  a 
person  designated  in  the  record  as  Miss  Ross. 
She  conveyed  it  to  plaintiff  In  1865.  Of  tiie 
four  parcds  mentioned.  No.  147  was  first  sur- 
veyed, then  the  northwest  comer  of  such  tract 
147  was  adopted  as  the  Initial  point  for  the 
survey  165,  thence  the  east  honk  of  the 
river  was  meandored  northerly,  as  the  field 
notes  show,  "to  a  stake  on  the  levee,  at  the 
end  of  a  partition  fence  dividing  Watson  and 
Robs'  Und,"  and  thence  the  line  now  In  dis- 
pute, quitting  the  river,  ran  "with  said  fence 
south,  84  degrees  30  mhi.  east,  05.39  chains,'* 
etc.  When  tract  282  was  surveyed,  the  start- 
ing point  adopted  was  the  northwest  corner 
of  survey  1G5,  t1>>  the  stake  at  the  end  of 
said  partition  fence.  At  present  a  fence  and 
ditch  serve,  and  for  many  years  have  served, 
to  delimit  liie  possession  of  the  two  tracts,  and 
iheee  ate  cbtlmed  by  defendants  to  be  sub- 
stantially on  the  line  of  the  partition  fence  of 
1S5S.  The  court  found,  however,  that  the  old 
fence  was  destroyed  by  the  freshet  of  1861-62, 
which  devastated  that  res^on,  and  was  rebuilt 
a  few  paces  further  north,  within  the  ext^or 
Ihnlts  of  surrey  282.  From  ttds  fact  and  oth- 
er evidence  the  court  conduded  that  the  true 
boundary  Is  a  little  to  the  southwud  of  the 
existing  fence  and  ditch,  and  overruling,  also, 
the  defense  of  the  statute  of  limitations  inter* 
posed  by  defendants,  gave  Judgment  awarding 
the  land  In  dispute  to  plaintiff.  As  to  whether 
the  fence  which  divided  the  two  ranches  was 
moved  from  the  line  It  occupied  In  185S,  the 
evIdouM  was  sharply  conflicting.  Said  Ca«- 
seUI  testified  positively  that  Miss  Boss  rebuilt 
It,  soon  after  the  fiood  of  1861-62,  four  or 
five  paces  further  north  than  It  stood  orl^- 
naliy.  There  was  also  evidence  of  parol  ad- 
mlsdons  by  Casselll  while  he  owned  survey 
165,  and  also  by  the  Gracla  brothers  while 
they  held  the  title,  that  the  land  of  {Oahitiff 
extended  south  of  the  then  existing  fence  and 
ditch.  True,  there  was  testimony  tending  to 
disprove  this  theory,  and  some  dream  stances 
appear  which,  on  the  record  as  presented  to 
us,  do  not  accord  well  with  that  view;  but  the 
resolution  of  such  conflict  by  the  trial  court 
cannot  be  disturbed  here.  The  original  mon- 
ument which  marked  the  boundary  between 
the  two  parcels  being  thtis  displaced,  it  bo* 
came  necessary  to  ascertain  such  boundary  by 
other  means.  For  this  purpose  a  surrey  made 
some  months  before  the  trial  was  admitted  Id 
evidence,  without  objection,  which  took  as  its 
storting  point  a  monument  iu  the  boundary 
between  tracts  282  and  173.  the  north  line  of 
plaintiff's  land.  The  natural  and  obvious 
mode  of  ascertaining  the  disputed  line  was.  It 
would  seem,  by  first  determining  the  location 
of  the  norUiweat  corner  of  survey  147,  the  Ini- 
tial point  of  the  original  survey  of  No.  165, 
and  thence  running  the  lines  of  165  according 
to  the  original  field  notes;  for  the  south  lino 
of  No.  282  was  by  the  sorvcy  of  1859  made 
coincident  with  the  previously  established 
north  line  of  166.   It  was  luit  proved  that  tb9 
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northwest  comer  of  147  cannot  be  located 
from  exlstlDff  data.  The  late  survey  reversed 
the  course  snsKested,  and  pnrsned  a  faulty 
method  (Blackburn  t.  Nelson,  100  Cal.  336,  34 
Pac.  775),  one  wbidb  would  make  good  mls- 
takea  and  Imperfections,  tf  any.  In  the  origi- 
nal surrey  of  tract  282  at  Oie  expense  of  the 
south  line  of  that  tract,  when  In  fact  that  line 
was,  relatlTely  to  the  others,  fixed  and  con- 
trolling; but,  being  recetyed.  It  was  evidence, 
though  apparently  not  the  best,  of  the  loca- 
tion of  the  line  In  the  place  claimed  by  plain- 
tiff, and  the  finding  of  the  court  In  accordance 
IherewiUi  fa  not  without  support  It  is  coun- 
tenanced also  by  tbe  evidence  of  removal  of 
the  old  fence. 

We  do  not  think  that  the  court  erred  In 
overruling  the  objection  to  Qie  testimony  of 
Oasselll,  that  In  1861,  when  he  owned  snrv^ 
165,  Miss  Boss,  who  then  was  owner  and  in 
possesslwi  of  survey  282,  told  him  that  tbe 
fence  was  all  on  her  premises.  This,  together 
with  the  whole  conversation  stated  by  the  wit- 
ness, was  admis^ble  as  tending  to  show  that 
the  owners  of  survey  165  hdd  in  subordina- 
tion to  the  claim  of  tbe  owners  of  survey  282 
that  the  latter  extended  beyond  the  fence,  and 
with  tbe  understanding  that  the  true  line  was 
to  be  afterwards  ascertained.  The  evidence 
showed  actual  occupation  of  tiie  prenUsea  in 
controversy  by  defendants  and  their  prede- 
cessors In  interest  tor  a  period  of  more  than 
30  years.  But  the  court  found  that,  up  to  a. 
time  within  five  years  before  the  commence* 
ment  of  this  action,  it  was  well  understood  by 
defendants  and  their  predecessors  that  tbe 
true  division  line  between  the  two  tracts  was 
to  be  ascertained  by  a  survey,  and  that  un- 
til recently  tlieir  possession  was  not  adverse 
to  the  plaintiff.  It  was  In  evidence  that  an 
agreement  existed,  first,  between  Casselll  and 
Miss  Ross,  ibm  between  Cas^lll  and  plain- 
tiff, afterwards  between  plaintiff  and  tbe  Gra- 
da  brothera,  that  the  pl^ntlff's  land  extended 
somewhat  further  south  than  the  fence  and 
ditch,  and  that  a  joint  survey  would  be  made 
to  fix  the  line.  In  such  a  case  the  statute  of 
llmitatlrais  does  not  run.  Irvine  v.  Adler,  44 
Cal.  5oU;  Quinn  v.  Wlndmlller,  07  Oal.  401,  8 
rac.  14. 

A  good  deal  of  evidence  of  statements  made 
by  deceased  persons  many  years  ago  apiieara 
in  the  record,— for  example,  thme  of  the  Gra- 
da  brothers,  to  the  effect  that  they  did  not 
claim  the  existing  fence  and  ditch  to  mark  the 
true  line  of  their  land;  and  appellants  strong- 
ly urge  the  danser  of  relying  upon  this  species 
of  evidence  when  It  becomes  Impossible  of 
contradiction.  The  caution  Is  Just,  but  It  ad- 
dresses Itself  mainly  to  tbe  trial  court.  In 
this  Instance  tbe  learned  Judge  of  that  court 
saw  and  beard  tbe  witnesses,  and  their  credi- 
bility was  for  his  consideration.  Moreover,  be 
made  a  personal  inspectI(Mi  of  tbe  disputed 
boundary,  and  we  cannot  say  that  his  conclu- 
sions from  the  matters  before  liim  should  hare 
been  different  The  Judgment  and  order  are 
afftnned. 


110  Cal.  41 
PBOPLBJ  V.  THOMAS.    (Cr.  35.) 
(Supreme  Court  of  California-    Nov.  13,  189S.) 
Ckimiital  La.v— Prior  CoNTicrioir—EriDBHaB. 

Pen.  Code,  S  1093,  proTides  that,  in  cases 
where  the  indictment  charges  a  preTioos  conTie- 
tion,  and  defendant  has  confessed  the  same,  the 
cl«^k,  in  reading  it,  shall  emit  therefrom  all  that 
relates  to  such  previous  conviction.  Beld,  that 
it  was  emi  to  admit  testimony  tending  to  show 
a  previous  conviction,  defendant  having  confess- 
ed the  Bamb. 

Commissioners'  decision.  Department  2, 
Appeal  from  superior  court,  Alameda  coun- 
ty; John  Ellsworth,  Judge. 

S.  J.  Thomas  was  convicted  of  burglary, 
uid  appeals.  Reversed. 

I.  F.  Chapman  and  W.  F.  Sullivan,  for  ap- 
pellant Atty.  Gen.  Fitzgerald,  for  tbe  Peo- 
ple. 

HATNES,  0.  "nie  defendant  was  convict 
ed  of  bursary  in  the  first  degree,  and  soo- 
tenced  to  Imprisonment  at  San  Quentln  tta 
25  years,  and  this  appeal  is  from  an  order 
denying  his  motion  for  a  new  trlaL  The  In- 
formation ctiarged  a  burglary  committed  at 
the  county  of  Alameda  in  Octo1>»,  1804,  and 
also  charged  a  prior  conviction  ot  the  crime 
of  burglary  In  the  superior  court  of  said 
county  on  October  15,  1890.  Upon  arraign- 
ment the  defendant  confessed  tbe  prior  coa- 
vlction,  and  as  to  the  offense  charged  in  the 
information  pleaded  not  guilty.  Upon  the 
trial  a  witness  called  on  tbe  part  of  the  pros- 
ecution was  permitted,  over  tbe  objection  of 
defendant,  to  testify  to  the  following  convert 
satlon  which  be  had  with  the  defendant  aft- 
er his  arrest,  and  while  the  witness  had  him 
in  custody,  namely:  "I  says  to  the  defend- 
ant: 'Ain't  it  a  fact  that  you  served  two 
years  in  San  Quentln  from  Alameda  county, 
for  burglary?*  He  said:  *No;  I  served  two 
years  in  Folsom  for  burglary.' "  The  ruling 
of  the  court  was  duly  excepted  to,  and  is 
the  only  error  relied  upon. 

Section  1158,  Pen.  CoAe,  provides  tbat  the 
Jury,  If  they  find  a  verdict  of  guilty  of  the 
offense  with  which  the  defendant  Is  charged, 
"must  also,  unless  the  answer  of  the  defend- 
ant admits  the  charge,  find  whether  or  not 
be  has  suffered  such  previous  conviction.** 
Subdivision  1,  |  1003,  Pen.  Code,  is  as  fol- 
lows: "If  the  indictment  or  Information  be 
for  felony,  tbe  clerk  must  read  it,  and  state 
tbe  plea  of  the  defendant  to  the  Jury;  and 
in  cases  where  it  charges  a  previous  convic- 
tion, and  tbe  defendant  has  confessed  tb« 
same,  the  clerk  In  reading  It  shall  omit  there- 
from  all  that  relates  to  such  previous  ron- 
vlctlon."  From  these  provisions  It  is  dear 
that  if,  upon  arraignment,  the  defendant  de* 
nlcs  the  prior  conviction  alleged  In  the  in- 
dictment or  information,  that  issue,  as  well 
as  the  issue  raised  by  bis  plea  of  not  guilty 
of  the  principal  charge,  must  be  submitted 
to  the  Jury;  but  if,  upon  the  arraignment 
the  defendant  admits  the  previous  convic- 
tion, ail  information  touching  a  prior  convlc* 
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tkm  must  be  withheld  from  the  lury.  The 
object  had  In  view  In  ctaarginK  a  pievlDUB 
conviction  la  not  for  the  purpose  of  evidence 
te  to  the  commission  of  the  offense  upon 
which  the  defendant  Is  to  be  tried,  but  for 
the  information  of  the  court,  In  determining 
the  punishment  to  be  Imposed  in  case  of 
conviction,  as  Is  clearly  shown  by  sections 
eee  and  067  of  the  Penal  Code.  The  record 
here  ^es  not  disclose  upon  Its  face  whether 
the  derk.  In  reading  the  Information  to  the 
jaiTi  read  that  part  relating  to  the  prior 
conviction.  It  must  be  assumed,  therefore* 
that  be  compiled  with  the  provision  In  sec- 
tion 100%  which  requires  him,  In  reading 
the  IndictJnent  to  tlw  Jury,  to  omit  tb^from 
all  that  relates  to  such  previous  conviction, 
and  tliat;  therefore,  the  Jury  were  not  In- 
formed of  the  prior  conviction,  otlierwlse 
than  from  the  testimony  of  said  witness.  If 
the  cleilc  had  read  that  portion  of  the  in- 
formation to  the  Jury,  It  would  have  been 
emur  requiring  a  reversal  of  the  Judgment 
(People  V.  Sanaome,  81  Cal.  440,  24  Pac.  143). 
and  no  such  error  will  be  presumed.  In  Peo- 
ple V.  Sansome,  supm,  the  defendant  object- 
ed to  the  reading  of  that  part  of  the  Indlct- 
m^t  which  charged  a  prior  conviction,  and 
to  the  statement  of  his  plea  thereto.  The 
court  overruled  the  objection,  and  the  clerk 
stated:  "That  to  the  said  charge  of  prior 
convlctlwo,  that  the  defendant  confessed  the 
same,  and  he  was  guilty."  This  court  there 
held  that  the  ruling  of  the  court  was  clearly 
erroneous,  and  said,  among  other  things, 
that  "the  evident  purpose  of  the  provision  of 
the  Code  above  quoted  was  to  keep  from  the 
jurors  all  knowledge  that  the  person  on  trial 
before  them  had  been  previously  convicted 
of  a  criminal  offense;  and  this  la  based  upon 
the  well-settled  and  familiar  principles  of 
law  and  right"  In  People  v.  Wheatley,  88 
CaL  117,  2G  Pac.  95,  It  was  said:  "He  may 
plead  aimply  not  guilty,  and  thus  put  In  Is- 
sue every  material  allegation  of  the  Indict- 
ment or  ioformation;  or  he  may  plead  not 
guilty  of  the  principal  offense  cliarged,  and 
confess  the  previous  conviction.  If  he  con- 
fesses the  previous  conviction,  then  the  clerk, 
In  reading  the  Indictment  or  Information  to 
the  Jury,  must  omit  therefrom  all  that  re- 
lates to  such  previous  convictions,  and  no 
testimony  In  regard  to  them  can  be  offered, 
or  reference  to  them  be  made,  dm^g  the 
trial." 

In  the  case  at  bar,  the  defendant  having, 
upon  arraignment,  confessed  the  prior  con- 
viction, or  pleaded  guilty  thereto,  there  was 
no  issue  as  to  the  prior  conviction  to  which 
the  testimony  was  applicable.  It  was  not 
an  admission  that  he  had  committed  the  of- 
fense upon  which  he  was  being  tried,  and 
was  wholly  Inadmissible  as  evidence  tending 
to  prove  the  commission  of  that  offense, 
while  It  thwarted  the  very  purpose  of  the 
Code  provision  which  requires  the  clerk  to 
omit  all  that  relates  to  the  prior  conviction 
when  be  reads  the  Information  to  the  Jury. 


V.  £BVIK.  ^7 

The  admission  of  the  evidence  objected  to 
was  not  only  erroneous,  but  highly  prejudi- 
cial to  the  defendant. 

The  Judgment  and  order  should  bo  revers- 
ed and  a  new  tdal  granted. 

We  concur:  SEARLES,  C;  VANCLIBP,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  fwegoing  opinion,  the  Judgment  and  or» 
der  are  reversed,  and  a  new  trial  granted. 


HAWLBT  V.  GHAT  BROS.  ARTIPICIAL 
8T0NH  &  PAVING  CO.  (No.  15,009.)i 

(Supreme  C^urt  of  California.    Nov.  13,  18^.) 

Department  1.  Appeal  from  superior  court, 
city  and  cooutr  of  Ban  FtandKo;  Charles  W. 

Slack,  Judffe, 

Action  by  Laura  Tj.  Hawley  apainat  the  Gray 
Bros.  Artitidal  intone  &  Paving  Company.  There 
was  a  judgment  for  ploiatiS,  and  defendant  ap- 
peals. Affirmed. 

Fisher  Ames,  for  appellant.  Wairen  Olney, 
for  respondent. 

PER  CURIAM.  This  is  an  action  to  recover 
a  certain  sum  of  money,  alleged  to  be  due  as  rent, 
under  a  written  lease.  Judgment  went  for  plain- 
tiff, and  defendant  appeals.  1Ti)on  a  careful  ex- 
amination of  the  record  we  are  clear  that  the  case, 
in  all  marerial  rettpecta,  is  Identical  with  the 
case  bearing  the  same  title  found  in  1U(J  Cal.  337. 
39  Pac.  and  upon  the  authority  of  that  case 
the  judgment  and  order  are  affirmed. 


110  CaL  sr 

HBNIGAN  T.  BRVIN.   (No.  18,444.) 

(Supreme  Coijrt  of  California.    Nov.  13,  1805.) 

AppaAi^^trKiSDiCTiONAL  Ahoukt  —  ArPKAioBLa 
Order. 

1.  To  determine  the  appellate  Jurisdiction  of 
the  supreme  court,  tlie  coat  allowed  a  party  can- 
not be  considered. 

2.  Code  Civ.  Proc.  |  863,  provides  for  ap- 
peals to  the  supreme  court  from  a  "special  order 
made  after  final  judgment."  Section  004  pro- 
vides that  cection  063  shall  not  apply  in  cases 
appealed  from  justice  courts,  except  cases  of 
forcible  entry  and  detainer,  and  cases  involving 
the  possession  or  title  of  land,  legality  of  a  tax, 
etc.,  or  in  which  the  demand  amounts  to  $300. 
Heid,  that  an  order  denying  a  motion  to  strike 
out  a  bill  of  costs,  on  appeal  from  a  justice  court, 
in  which  the  demand  did  not  amount  to  ^300, 
was  not  appealable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  conr^  Zolo  county; 
W.  H.  Grant,  Judge. 

Action  by  George  T.  H»dgan  against  H. 
Ervln.  From  a  Judgment  for  plaintiff  on  ap- 
peal to  the  superior  court,  and  from  on  or- 
der denying  defendant's  motion  to  strike  out 
plalntitTs  cost  bill,  defendant  appeals.  Dis- 
missed. 

F.  B.  Baker  and  E.  R.  Btisli.  for  appellant. 
R.  Clark  and  0.  W.  Thomas,  for  respondent 

TANCLIEF.  C.  This  action  was  com- 
menced in  the  court  of  a  Justice  of  the  peace 
to  recover  the  sum  of  (222.20  for  cord  wood 

1  Beheazing  denied. 
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alleged  to  have  been  Bold  and  delivered  by 
plaintiff  to  defendant  The  Judgment  of  the 
Justice  of  the  peace  was  in  favor  of  the 
plaintiff  for  the  sum  of  $109.95,  and  for  costs 
amounting  to  $180.70.  The  defendant  ap- 
pealed from  the  Judgment  to  the  superior 
court,  "on  questions  of  both  law  and  fact." 
A  Jury  trial  de  novo  was  had  In  the  superior 
court,  which  resulted  In  a  verdict  In  favor 
of  plaintiff  for  the  sum  of  $22.20.  Within 
the  time  limited  by  law,  and  before  Judg- 
ment was  entered  on  the  verdict,  the  plain- 
tiff filed  an  Itemized  cost  bill,  amounting  to 
$358.70,  including  the  costs  taxed  in  the 
Justice's  court  On  the  day  of  the  filing  of 
this  cost  bill  the  defendant  gave  notice  that 
on  a  stated  future  day  he  would  move  the 
court  "to  strike  out  the  costs  claimed  to 
have  accrued  In  the  Justice's  court  on  the 
ground  that  plaintiff  Is  not  entitled  to  re- 
corer  his  alleged  costs  In  said  Justice's  court 
for  the  reasons  that  no  verified  memoran- 
dum" of  such  coats  "was  served  on  defend- 
ant or  filed  In  said  Justice's  court;  and  also 
to  strike  out  the  Items  of  costs  alleged  to 
have  accrued  in  the  superior  couil,  on  the 
grounds  that  the  plaintiff  is  not  entitled  to 
costs  therein.'*  And  further  gave  notice 
that,  In  case  the  court  determined  that  plain- 
tiff was  entitled  to  costs,  he  would  move  the 
court  to  tax  the  costs,  "on  the  grounds  that 
the  costs  claimed  by  plaintiff  are  erroneous, 
and  that  the  disbursements  claimed  had  not 
been  made  by  plaintiff,  and  that  plaintiff's 
memorandum  contained  Items  of  disburse- 
ments which  are  not  legal  charges  as  costs 
In  this  action."  But  no  objection  to  any 
Item  of  the  cost  bill  Is  specified,  except  as 
above  stated.  In  the  meantime,  and  before 
the  questions  as  to  costs  were  determined, 
Judgment  was  entered  on  and  In  accordance 
With  the  verdict  of  the  Jury,  reserving  the 
matter  of  costs  until  after  defendant's  mo- 
tion relating  to  that  matter  should  be  dis- 
posed of.  Afterwards  defendant's  motions 
relating  to  costs  were  heard  and  denied  by 
the  court,  and  the  full  amount  of  plaintiff's 
cost  bill  ($3o8.70)  was  allowed,  and  inserted 
In  the  Judgment,  to  which  defendant  except* 
ed. 

The  defendant  appeals  from  the  judgment 
as  at  fli-Bt  entered  before  his  motions  relat- 
ing to  costs  were  heard  or  denied,  and  also 
"from  an  order  and  Judgment  of  said  su- 
perior court  •  •  •  allowing  and  adjudg- 
ing that  plaintiff  recover  of  and  from  said 
defendant  costs  in  said  action,  amounting 
to  the  sum  of  $3ij0.70."  The  appeals  are  on 
the  Judgment  roll,  containing  a  bill  of  ex- 
ceptions showing,  substantially,  the  facts 
above  stated. 

The  respondent  moves  to  dismiss  the  ap- 
■  peals  on  the  ground  that  this  court  has  no 
appellate  jurisdiction  of  the  subject-matter 


of  the  cattse,  and  I  think  the  motion  shonld 
be  granted.  The  appellate  Jurisdiction  of 
this  court  is  defined  by  section  4,  art  fl,  of 
the  constitution  of  this  state,  and  it  has  no 
appellate  Jurisdiction,  except  such  as  Is  giv- 
en by  that  instrument  Where  the  demand 
in  suit  is  merely  for  money,  as  in  this  case, 
the  supreme  court  has  no  appellate  Jurisdic- 
tion, unless  such  demand,  exclusive  of  Inter- 
est, amounts  to  $300.  In  this  case  the  de- 
mand sued  for  is  simply  for  money,  and 
amounts  to  only  $222.20.  For  the  purpose  of 
testing  either  the  original  Jurisdiction  of  the 
Justice  of  the  peace,  or  the  appellate  Jurisdic- 
tion of  the  supreme  court,  the  Incidental 
costs  of  the  plaintiff  can  no  more  be  deemed 
a  part  of  the  demand  than  can  the  interest 
on  the  sum  of  money  or  value  of  the  prop- 
erty sued  for.   Dumphy  v.  Gulndon,  13  Cal. 

Maxfield  v.  Johnson,  30  Cal.  545.  As 
generally  applicable  to  the  question  of  the 
appellate  Jurisdiction  of  the  supreme  court, 
see  Maxfield  v.  Johnson,  30  Cal.  54.^;  Gorton 
v.  Perdlnando,  64  Cal.  11.  27  Pac.  941;  Wil- 
liams V.  Mecartney,  69  Cal.  556,  11  Pac.  18fi. 
It  has  often  been  held  by  this  court  that 
where  jurisdiction  depends  on  the  amount 
In  controversy,  the  ad  damnum  clause  or  the 
sum  demanded  In  the  complaint  Is  the  sole 
test  Dnshiell  v.  Slingerland,  60  Cal.  6.Vt; 
Lord  V.  Goldberg,  81  Cal.  599,  22  Pac.  1126; 
Bailey  v.  Sloan,  65  Cal.  387,  4  Pac.  349;  Solo- 
mon V.  Iteese,  34  Cal.  28. 

It  Is  claimed  by  appellant  that  the  order 
denying  bis  motion  to  strike  out  plalntifTs 
cost  bill  was  a  "special  order,  made  after 
final  Judgment"  In  the  sense  of  subdivision 
2,  §  063,  Code  Civ.  Proc,  and  therefore  Is  an 
appealable  order.  But  the  next  following 
section  (904)  provides  that  "the  foregoin;r 
section  (9C3)  does  not  apply  In  cases  appeal- 
ed from  justices'  •  •  •  courts,  except 
cases  of  forcible  entry  and  detiiner,  and 
cases  involving  the  title  or  possession  of 
real  property,  or  the  legality  of  any  tax,  im- 
post, assessment,  toil  or  municipal  fine,  or  In 
which  the  demand,  exclusive  of  interest  or 
value  of  the  property  in  controversy, 
amounts  to  throe  hundred  dollars."  The 
cases  cited  to  this  point  are  cases  of  which 
the  superior  courts,  or  late  district  courts, 
had  unquestionable  original  Jurisdiction,  and 
consequently  cases  of  which  the  supreme 
court  had  appellate  jurisdiction,  and  there- 
fore are  not  applicable  to  this  case. 

I  think  tlie  appeals  from  the  judgment  and 
order  should  be  dismissed. 

We  concur:    HAYNES,  O.;  SKARLS,  C. 

PER.  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  appeals  from  the 
Judgment  and  order  of  the  superior  court 
are  dismissed. 


Digitized  by  Google 


CaL)  IN  HE  PATTON.  4&9 


110  Cal.  IS 

In  re  PATTON.    (No.  18,45a) 
I  Supreme  Court  of  Calif  orala.    Not.  18,  1895.) 

ISSOLTBSCT— pBTiriOK  BY  CbBDITOKB— BCFTI- 
CIBNOT. 

1.  InBoIvency  Act  1880,  S  8,  provides  that  a 
petition  by  creditors  to  have  tlieir  debtor  ad- 
judged iosolveat  must  8et  forth  that  be  has  made 
an  assignment  or  transfer  oC  his  propwty  with 
intent  to  defraud  his  credttois,  or,  in  contempla- 
tion of  insolvency,  has  made  any  payment,  or 
transfer  of  his  property.  TlcJd,  that  a  petitiou 
is  siiihfioiit  which  states  that  a  debtor  has  made 
a  transfer  of  his  ist>pertr  to  a  certain  person  with 
intent  to  defraud  bu  creditors,  and  that  in  con- 
templation of  insolTency  he  has  made  a  trans- 
fer of  bis  property  to  such  person,  with  tiie  cir- 
cumstances of  time,  place,  and  general  descrip- 
tion of  the  property  sold. 

2.  I^at  a  debtor  has  transferred  bis  proper- 
ty with  intent  to  defraud  his  creditors,  and  that 
he  made  such  transfer  in  contemplation  of  insol- 
vency,  are  facts,  and  not  conclusions  of  law. 

GommlsslonerB*  decision.  Department  2. 
Appeal  from  superior  court,  Glenn  county; 
Seth  MUlingtoD,  Judge. 

Petition  by  creditors  of  J.  A.  Patton  that 
he  be  adjudged  fnaolTeut,  and  required  to  sur- 
render his  estate  for  the  benefit  of  his  cred- 
itors. From  the  judgment  sustaining  a  de- 
murrer to  and  dismissing  the  petition,  the  pe- 
titioners appeal.  Reversed. 

Joa  Kirk  and  J.  H.  Ball,  for  appellants. 
CharleB  L.  Donohoe,  for  refipondent. 

VANCLIEF,  O.  The  requisite  number  of 
the  creditors  of  J.  A.  Patton  petitioned  the 
aiperior  court  of  Glenn  county  that  be  be 
adjudged  iDsolvent  and  required  to  surren- 
der talft  estate  for  the  benefit  of  his  credltora; 
and  he  was  ordered  to  show  cause  why  the 
petition  should  not  be  granted.  In  response 
to  the  order  he  demurred  to  the  petition  on 
the  grounds  that  it  "does  not  state  facts  sof- 
fleient  to  constitute  an  act  of  Insolvency  on 
the  part  of  said  respondent,  and  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  respondent"  The  com!  sus- 
tained the  demurrer,  and,  the  petitioners  de- 
clining to  amend  their  petition,  judgment 
passed  for  defendant,  dismissing  the  petition, 
and  tot  costs.  The  petitioners  bring  this  ap- 
peal tq>on  the  judgment  roll. 

The  petition  states  two  grounds,  or  acts  of 
the  respondent,  upon  which  the  peUtionei's 
pray  that  he  may  be  adjudged  Insolvent,  as 
foUows:  First.  "That  said  J.  A.  Patton  did 
heretofore,  to  wit,  on  or  about  the  20th  day 
of  July,  1894,  at  the  town  of  Willows,  county 
of  Glrain.  state  of  California,  make  a  trans- 
fer of  his  property  with  intent  to  hinder,  de* 
lay,  and  defraud  bis  creditors;  that  is  to  say, 
being  then  and  there  possessed  of  a  stock  of 
merchandise,  consisting  of  dry  goods,  fancy 
goods,  and  furnishing  goods,  boots  and  shoes, 
clothing.  Jiats  and  caps,  groceries  and  tobac- 
co, and  similar  goods,  contained  In  his  store 
conducted  by  blm  at  said  town  of  Willows, 
being  Indebted  to  the  petitioners  herein,  the 
Bald  re^>ondent,  J.  A.  Patton,  did  transfer 
said  stock  of  merchandise  and  property  unto 


one  R.  D.  Fry,  with  the  Intent  aforesaid. 
That  said  J.  A.  Patton  was,  and  at  all  the 
time  herein  mentioned  and  now  is,  insolvent, 
and  has  not  sufficient  property  with  which  to 
satisfy  the  claims  and  demands  of  petition- 
ers." Second.  "That  said  respondent,  on  or 
about  the  20th  day  of  July,  1894,  at  the  town 
of  WiUo%vs,  county  of  Glenn,  state  aforesaid, 
being  Insolvent  and  In  contemplation  of  In- 
solvency, did  make  a  grant,  sale,  convey- 
ance, and  transfer  of  a  certain  stock  of  mer- 
chandise, consisting  of  dry  goods,  fancy 
goods,  and  furnishing  goods,  boots  and  shoes, 
clothing,  hats  and  caps,  groceries  and  to- 
bacco, and  similar  goods,  then  and  there  be- 
longing to  and  used  In  the  business  couduct- 
ed  by  him  at  said  Willows,  unto  one  R.  D. 
Fry.  That  said  respondent,  J.  A,  Patton,  was 
at  all  the  time  herein  mentioned,  and  now  Is, 
insolvent,  and  has  not  sufficient  property 
with  which  to  satisfy  the  claims  and  demands 
of  petitioners."  The  only  deficiency  attrib- 
uted to  the  petition  by  respondent  is  "that 
the  allegations  of  fraud  as  set  out  in  the 
creditors'  petition  merely  state  conclusl(mB 
of  law,  and  are  not  sufficiently  specific  as 
to  the  facts  and  circumstances  constituting 
the  fraud."  Section  8  of  the  Insolvent  act  of 
1880  provides  what  the  creditors'  petition' 
must  set  forth  as  acts  for  which  a  person 
may  be  adjudged  insolvent  Among  them 
are  the  following:  That  he  "has  made  any, 
assignment,  gift,  sale,  conveyance  or  transfer 
of  his  estate,  property,  rights  or  credits  with' 
intent  to  delay,  defraud  or  htnd»  his  creditors; 
or.  In  contemplation  of  Insolvency,  has  made 
any  payment,  gift,  grant,  sale,  conveyance 
or  transfer  of  his  estate,  property,  rights  or 
credits."  That  the  resiKindent  did  make  a' 
transfer  of  his  property  to  one  E.  D.  Pry! 
with  intent  to  hinder,  delay,  and  defraud  his' 
creditors,  and  that,  In  contemplation  of  In-' 
solvency,  he  did  make  a  grant,  sale,  convey-' 
ance,  and  transfer  of  his  property  to  said 
Fry,  are  specifically  stated  in  the  petition,' 
with  the  circumstances  of  time,  place,  and 
general  description  of  the  property  sold.  This 
was  in  full  compliance  with  section  8  of  the 
insolvent  act  which  prescribes  what  the  pe- 
tition must  set  forth.  It  is  also  entirely  in 
accord  with  the  practice  in  baukiuptcy  cases 
in  the  federal  courts  imder  the  United  States 
bankrupt  law,  substantially  the  same  as  sec- 
tion 8  of  the  Insolvent  act  of  this  state.  See 
form  No.  54;  Bump,  Bankr.  p.  933.  No  au- 
thority applicable  to  insolvency  or  bank- 
ruptcy cases  has  been  cited  by  counsel  for 
respondent  which  would  sustain  the  demur- 
rer In  this  case;  the  cases  cited  being  only 
the  ordluary  actions  In  which  relief  la  sought 
on  the  ground  of  fraud  actually  committed, 
and  lu  which  the  pleading  Is  governed  by  the 
general  law  of  pleading,  and  not  by  a  stat- 
ute enacted  for  a  special  class  of  cases,  which 
prescribes  what  facts  the  pleading  shall  set 
forth,  as  does  the  eighth  section  of  the  In- 
solvent act.  Besides,  no  fraud  is  necessary 
to  constitute  a  majority  of  the  acts  eno- 
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merated  In  section  8  ot  the  Insolvent  act, 
for  which  a  person  may  be  adjudged  an 
Insolrent;  and  At  least  one  of  such  acts  is 
chained  In  the  petition  under  consideration, 
Tb.  that.  "In  contempiation  ot  Insolvency," 
the  respondent  sold  and  conveyed  his  prop- 
erty, etc.  Each  of  the  acts  enumerated  In 
said  section,  aa  well  as  the  Intmtlon  with 
which  tt  was  done,  la  a  tact,  and  not  a  con- 
dttsion  ot  law,  as  contended  1^  counsel  of 
respondent  Surely,  the  selling  of  one's  prop- 
erty with  the  Intent  to  delay  credltoni  is  a 
fact,  upon  proof  of  which  the  seller  may 
be  adjudged  an  Insolvent;  and  the  petition 
sufficiently  states  this  tact  I  think  the  Judg- 
ment should  be  reversed,  and  the  court  be- 
low Instructed  to  ovexrule  the  demurrer. 

We  concur:  BELCHER,  C;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  for^Eolng  opinion,  the  Judgment  Is  re- 
versedj  and  the  court  below  Is  Instructed  to 
overrule  the  demurrer. 
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OOSBY  V.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY.    (S.  F.  135.) 

(Supreme  Court  of  California.   Mor.  18,  18^) 

CoMTBMpT  —  WnAT  Constitutes  —  Violation  or 
Knxc  PRO  Tvsa  Ordbr— Void  Judo- 
MBNT— Bkmkdt. 

1.  In  an  action  to  establish  a  trust  in  land, 
the  decree  directed  that  oo  jmrmeut  of  a  specified 
sum  by  piaLntifEs  on  or  before  Jtily  31,  1803,  de- 
fendant sliouid  conTey  to  plaintiffs  the  land,  bnt 
that,  "nnless  plaintiffs  shall  pay  or  tender  said 
sum  to"  defeitdant  oo  or  before  such  day,  all  the 
"interest  of  plaintiffs,  or  either  of  them,  in  and 
to  the  said  cootract  and  premises  hereinbefore 
mentioned,  shall  cease  and  be  at  an  end,"  etc. 
Prior  to  such  date,  plaintiffs  made  ao  absolute 
aasignment  of  their  interest;  but  on  August  1. 
iS03,  it  was  reassigned  to  them,  and  on  the  next 
day  they  tendered  such  sum  to  defendant,  who 
rentsed  to  eonTey  because  the  tead»  came  too 
late.  January  25,  1895,  they  made  another  ten- 
der, which  was  refused.  April  2,  1S05,  the  court 
directed  an  order  nunc  pro  tunc  as  of  August  1, 
1803,  extending  the  time  three  days  in  which 
plaintiffs  might  tender  sneh  sum,  on  the  ground 
that  it  had  orally  innonnced  on  August  1,  1803, 
that  the  time  would  be  so  extemloil.  Held,  that 
defendant  was  not  guilty  of  contpmpt,  because 
his  refusal  to  accept  sudi  tender  and  convey  the 
land  was  disobedience  of  the  decree  as  amended 
by  such  nunc  pro  tunc  order. 

2.  Where  a  court,  without  jurisdiction,  ad- 
judges a  person  guilty  of  contempt  for  refusing 
to  comply  with  its  decree,  but  temporarily  sus- 
pends the  exccation  of  the  juilgrocnt.  prohibition 
&  the  proper  remedy  to  test  the  validi^  thereof. 

In  bank. 

Petition  by  James  F.  Cosby  for  a  writ  of 
prohibition  to  prevent  the  superior  court  of 
Los  Angeles  county,  department  6,  J.  W. 
McKInley,  Judge,  from  proceeding  to  enforce 
against  petitioner  a  Judgment  convicting  him 
of  contempt.    Writ  granted. 

John  D,  Pope,  for  petitioner.  Geo.  R.  Du 
BoiR,  BIcknell  &  Trask,  and  T.  U.  Stewart, 
for  respondent 


VAN  FLEET.  X  Application  for  prohibi- 
tion to  prevent  resptmdent  from  proceeding 
to  enforce  against  petitioner  a  Judgment  con- 
victing him  of  contempt  tor  refusal  to  com- 
ply with  a  decree  ot  said  court  The  ma- 
terial facts  appearing  fnxn  Hie  very  toIo- 
mlnous  petition  and  answer  may  be  briefly 
stated  thus:  John  C.  Kofoed  and  LilUe  H. 
Kofoed  brought  an  action  In  said  superior 
court  against  the  petitioner,  Cosby,  and  one 
Samuel  B.  Gordon,  alleging  that  said  Gordon, 
while  employed  and  acting  as  their  attorney 
for  the  purpose,  amtrng  others,  ot  procnrlng 
the  settlement  and  satisfaction  ot  a  certain 
Judgment  held  by  said  Cosby  against  the 
Kofoeds,  entered  Into  a  contract  with  Cos- 
by, without  the  knowledge  of  the  Kofoeds, 
whereby  It  was  agreed  that  tor  a  considera- 
tion of  f200,  to  be  paid  Cosby  by  Oordon, 
Cosby  should  assign  said  Jndipnent  to  Gor- 
don for  the  latter*B  own  ben^t;  that  under 
this  agreement  Cosby  retained  the  title  to 
the  Judgment  In  his  own  name,  and,  at  the 
direction  of  Gordon,  procured  an  ezecatltm 
to  be  Issued  thereunder,  and  levied  upon 
certain  real  estate  of  the  Kofoeds,  which 
was  sold  thereunder,  and  the  title  bought  in 
by  Cosby,  to  be  held  by  him  for  Gordon 
until  the  latter  shonld  pay  the  said  consid- 
eration of  $200;  and  they  prayed  that  Gor- 
don be  held  their  trustee  as  to  all  rights 
acquired  by  him  under  said  f^reement 

As  a  result  of  the  trial  of  said  action,  a 
decree  was  entered  In  said  court,  by  which 
It  was  adjudged  ttiat  Gordon  held  whatever 
rights  he  had  acquired  under  his  contract 
with  Cosby  for  the  benefit  of  the  Kofoeds, 
and  that  the  latter  should  be  held  subrogat- 
ed to  all  the  rights  of  Gordw  therennder, 
provided  they  should  pay  or  tender  to  Gor^ 
don  on  or  before  the  3l8t  day  of  July,  1893, 
the  sum  of  fTO.SO,  paid  out  by  Gordon  In 
the  transaction;  and  further  directed  that 
upon  the  payment  or  tender  by  the  Kofoeds 
to  Cosby  of  said  consideration  of  |200,  agreed 
to  be  paid  him  by  Gordon,  Cosby  should  re- 
ceive the  same  In  full  satisfaction  of  said 
Judgment  so  assigned  by  him  to  Gkirdon,  and 
should  convey  to  the  Kofoeds  the  real  prop- 
erty liought  in  by  him  at  said  execution 
sale.  The  decree  expressly  provided  "that 
unless  the  plaintiff  shall  pay  or  tender  said 
sum  to  the  said  James  F.  Cosby,  and  shall 
also  pay  to  the  said  Gordon  the  sums  here- 
inbefore mentioned  as  payable  to  him,  all 
on  or  before  the  31st  day  of  July,  1803,  ail 
the  right,  title,  and  Interest  of  plalntlfTs,  or 
either  of  them,  in  and  to  the  said  contract 
and  premises  hereinbefore  mentioned,  stiall 
cense  and  be  at  an  end,  and  thereupon  and 
thereflfter  neither  the  said  Gordon  nor  the 
said  Cosby  shall  be  held  as  trustee  for  plain- 
tiffs, or  eitlier  of  them,  with  respect  to  any 
of  the  matters  mentioned  In  this  decree." 

Intermediate  the  entry  of  said  decree,  which 
was  on  July  17,  18!)3,  nnd  the  31st  day  of 
July,  ISM,  the  Kofoeds  made  an  absolute 
transfer  and  assignment  of  their  rights  and 


Digitized  by  Google 


Cnl.) 


COSBY  «.  SUPEBIOB  COURT. 


461 


Interest  under  said  dectee  to  one  Bradshaw. 
On  the  last-named  date,  Bradshaw  tendered 
to  and  offered  to  pay  Gordon  and  Cosby  the 
amounts  respectlTely  required  hy  the  decree, 
but  coupled  with  such  tender  the  cmdltlon 
that  Cosby  and  Cordon  execute  a  conreyance 
which  In  Its  terms  was  not  In  accord  with  the 
directions  and  reaulrements  of  said  decree^ 
and,  by  reason  of  this  ctmdltkm,  said  tender 
was  refused.  Thereupon,  on  the  same  dat^ 
Bradshaw  procured  from  said  court  a  clta- 
tl(m.  against  Gordcm  and  Oosby  to  show  cause 
on  the  next  day,  August  1st,  why  they  should 
not  be  held  guilty  of  cont«apt  for  disobedi- 
ence of  said  decree.  A  bearing  on  said  cita- 
tion was  accordingly  had,  but  Gordon  and 
Cosby  were  held  not  guilty  of  contempt  In  the 
premises,  and  the  rule  was  discharged. 
Thereafter,  <»  August  2,  1893,  the  Kofoeds, 
who  had  on  August  1st  recelred  a  reassign- 
ment from  Bradshaw  of  th^  rights  under 
the  decree,  themselTes  made  a  tender,  which 
It  seems  to  be  conceded  was,  except  as  to 
the  matter  of  time,  bi  conformity  with  the 
decree.  This  tendw  was,  howerer,  r^aed, 
upon  the  ground  that  It  came  too  late,  and 
that  the  rights  of  the  Kofoeds  under  the 
terms  (tf  the  decree  woe  frafelted  and  lost 
About  this  time  Cosl^  and  Otn^on  to<A:  an 
appeal  from  said  decree  to  this  court,  but  it 
does  not  appear  that  such  appeal  was  so 
perfected  as  to  stay  proceedings  und«  the 
decree,  and  subsequently  the  appeal  was  vol- 
untarily dismissed.  No  furtho-  steps  appear 
to  have  been  tafc^  by  the  Kofoeds  in  the 
matter  until  on  or  about  the  25tli  day  of 
January,  1895,  when  they  caused  a  notice  In 
writing  to  be  served  upon  Cosby  and  Gwdon 
of  their  readiness,  and  renewing  their  offer 
to  pay  the  amounts  required  by  the  decree, 
with  Interests,  eta,  upon  the  execution  of 
the  required  Instruments  of  conveyance,  This 
offer  being  likewise  refused,  upon  the  ground 
that  It  came  too  late,  the  Kofoeds  sued  out 
a  second  citation  against  Cosby  and  Gordon; 
requiring  them  to  show  cause  before  said 
6up«1or  court  on  the  2d  day  of  April,  1805, 
why  th^  should  not  be  punished  for  con- 
tempt in  refusing  to  comply  with  said  decree. 
Up  to  this  time  the  decree  had  remained 
of  record  as  originally  entered,  requiring  the 
payment  or  tender  of  the  amounts  specified 
therein  to  be  made  on  or  before  July  31,  1893, 
in  default  of  wlUch  the  rights  of  the  Kofoeds 
thereunder  should  be  held  forfeited,  and  there 
was  nothing  of  any  character  appearing  upon 
the  records  of  said  court  to  hidicate  or  pub- 
lish the  fact  that  any  change  or  modification 
in  its  terms  had  ever  been  had  or  attempted 
therein.  Upon  the  hearing  of  said  laBt-men- 
tioned  citation,  however,  there  was  evidence 
offered  and  received  by  the  court,  on  behalf 
of  the  Kofoeds,  tending  to  sbow  that  at  the 
hearing  of  the  first  citation  for  contempt, 
above  noted,  liad  on  August  1,  18^,  the 
judge  of  said  court  had  announced  orally 
from  the  bench  that  he  would  grant  the  Ko- 
foeds three  days'  further  time  from  said  3lBt 


day  of  July,  named  In  the  decree,  within 
which  to  malce  a  further  tender,  but  that  the 
(derk  had  failed  to  make  any  note  ot  such 
suggestion  or  ordw.  This  evidence  was  con- 
troverted by  evidence  <m  behalf  of  Cosby  and 
Gordon  tending  to  show  that  no  such  order 
m  suggestion  had  been  made,  and  that,  If 
made,  the  latter  never  had  or  received  any 
knowledge  thereof;  but  the  court,  on  said 
April  2,  1895,  directed  Its  clerk  to  enter  an 
o^er  nunc  pro  tunc  as  of  August  1,  1898, 
granting  to  said  Kofoeds  sucdi  extension  of 
three  days.  Thereupon  the  court  proceeded 
with  the  hearing  of  said  citation,  and  found 
the  petltl<ttier  guilty  of  contranpt  in  falling 
to  comply  with  said  decree  as  thus  modified 
by  said  nunc  ^  tunc  ordw,  and  adjudged 
that  petitioner  pay  a  fln^  and,  in  addttiui, 
be  incarcerated  In  the  county  ]all  until  he 
should  comply  with  the  requirements  of  said 
decree.  The  execution  of  the  Judgmoit  hav- 
ing htm  tempomrily  suapoided  by  the  court, 
petitioner  has  sued  out  this  writ  to  prohibit 
further  proceedings  thereunder,  claiming  that 
the  action  of  the  court  In  the  premises  was 
l)^ond  Its  Jurlsdictlcni  and  t<M. 

We  are  ot  opinion  that  the  posltton  of 
flie  petitioner  must  be  smtalned.  It  is  con* 
tended  with  much  force  that  the  supodor 
court  had  no  authority  to  change  ae  amend 
Its  decree  at  the  time  and  In  the  manner  at- 
tempted by  the  order  made  from  the  bench 
on  August  1,  1883,  extending  the  time  of 
the  Kofoeds  for  making  tender  thereunder. 
There  is  no  question  as  to  the  ftmee  of  the 
court  at  all  times.  In  a  propw  case,  to  direct 
any  amendment  or  cwrection  In  a  Judgment, 
to  the  md  that  the  judgment  as  entered  may 
^resB  tiiat  whldi  was  rotdered,  and  the 
record  thus  made  to  speak  the  ftict  Mere 
clerical  mlspri^cms  or  omissions  are  subject 
to  the  correction  of  the  court  at  any  time  by 
an  order  entered  for  that  purpose  But  the 
act  of  the  court  in  this  instance  does  not  fall 
within  that  category.  There  was  here  no 
question  but  that  the  judgment^  as  entered, 
was  exactiy  that  rendered  by  the  court  In  the 
first  instance.  The  attempt  made  was  to 
work  a  material  modification  and  change  in 
the  terms  of  the  decree  affecting  the  rights 
of  the  parties  thereunder,  without  formal  mo- 
tion tiierefor,  and  more  than  10  days  after 
its  entry,  and  that  at  a  time  when,  by  the 
strict  terms  of  the  decree,  the  parties  in 
whose  fhvor  the  modification  was  made  had 
fOTfdted  tfa^r  rights  thereunder,  la  tact,  at 
the  date  when  the  allotted  time  within  which 
a  tender  was  to  be  made  elapsed,  the  rights 
of  those  parties  in  tiie  premises  were  vested 
In  a  third  party,  and  they  had  at  that  time 
no  interest  therein.  Furtherm(»«,  time 
would  appear  to  have  been  made  of  the  es- 
sence of  the  right  given  under  the  decree. 
By  the  decree,  if  the  payment  or  tender  was 
not  made  on  or  before  the  81st  day  of  July, 
189a  "aU  tiw  right,  tltie,  and  interest  of  plain- 
tiffs, or  eitbar  of  them,  in  and  to  thi>  said 
contract  and  premises,  •  •  •  shall  ceaae 
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and  be  at  an  end,"  etc.  TImt  such  limitation 
may  be  put  by  the  court  upon  tlie  exercise 
of  such  right,  and  the  parties  concluded 
thereby,  there  is  no  doubt  Seventy-Six 
Land  &  Water  Co.  v.  Superior  Court,  93  Cal. 
130,  142.  28  Pac.  813. 

These  considerations  render  It  extremely 
doubtful  as  to  the  power  of  the  court  to 
make  said  modification  at  the  time  and  In 
the  manner  attempted;  but,  In  the  view  we 
tak^  It  ia  unnecessary  to  determine  that 
question.  Assuming  that,  as  contended  by 
respondent,  its  goieral  power  over  its  judg- 
ment is  such  that  the  order  in  question,  al- 
though possibly  erroneous,  is  not  void,  there 
Is  yet  an  obvious  reason  why  the  action  of 
the  court  in  convicting  petitioner  of  contempt 
cannot  be  sustained.  While  the  recitals  of 
the  contempt  Judgment  are  somewhat  vague 
and  ^neral,  and  such  aa  to  leave  it  in  doubt 
upon  which  particular  act  petltlouer's  con- 
tempt is  based,  It  must  of  necessity  rest  up- 
on one  of  the  offers  or  tenders  made  subse- 
quent to  the  order  extending  the  time.  While 
the  attempted  tender  of  Bradsbaw  is  like  the 
others  recited  in  the  judgment,  it  Is  perfectly 
obvious  that  no  conteoqpt  could  be  predicat- 
ed of  that  tender,  since  it  was  clearly  In- 
sufficient, and  petitioner  was  not  In  fault  In 
rejecting  IL  In  fact,  the  order  of  the  court 
In  discharging  talm  from  the  charge  of  con- 
tempt based  upon  that  refusal  manifestly 
proi^eded  upon  that  theory.  The  contempt, 
therefore,  must  consist  in  petitioner's  refusal 
to  accept  either  the  offer  of  August  2,  1883, 
or  that  of  January  25,  1805.  As  we  have 
seen,  at  the  date  of  these  tenders  there  was 
no  record  evidence  of  any  exteosion  of  the 
time  for  making  such  tender,  but  the  decree 
stood  unchanged  as  originally  entered.  It 
cannot  be  that  one  can  be  held  guilty  of  a 
constructive  contempt  for  refusing  to  .comply 
with  a  direction  or  provision  having  no  tangi- 
ble existence  of  record,  but  consisting  of  a 
mere  verbal  announcement.  Contempt  of 
CO  u:t  is  a  specific  criminal  offense  (Ex  parte 
Gould,  09  Cal.  360,  33  Pac.  1112,  and  cases 
there  cited);  and  It  would  be  departing  wide- 
ly from  the  rule  which  so  sacredly  guards 
ttic  personal  liberty  of  the  citizen  to  hold 
that  a  person  may  be  convicted  and  punisli- 
ed  criminally  for  a  violation  of  a  rule  or  di- 
rection having,  if  anything,  but  a  mere  po- 
tential existence.  Decrees  of  court  are  re- 
quired to  be  in  writing,  and  remain  of  rec- 
ord, and  those  affected  thereby  have  a  right 
to  stand  by  such  record.  It  was  necessary, 
If  the  court  had  power  under  the  circumstan- 
ces to  diange  the  decree  in  the  particular  in 
question,  to  have  such  change  made  of  rec- 
ord, and  knowleilge  thereof  brought  home  to 
the  petitioner  on  making  the  subsequent 
tender.  Until  that  was  done,  the  petitioner 
bad  a  right  to  regard  the  decree  as  entered 
as  the  final  direction  of  the  court  in  the  prem- 
ises. 

Some  question  seems  to  be  made  as  to  pro- 
hibition being  tbe  proper  remedy,  but,  under 


the  circumstances  of  this  case,  we  have  no 
doubt  tliat  It  is.  It  is  conceded  that  there  is 
no  appeal,  and  the  judgment  of  contempt, 
although  entered,  has  not  yet  been  carried 
out  or  executed.  lu  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  24  Pac.  121,  the  office  of 
this  writ  is  exhaustively  discussed;  and  it  Is 
there  held  that,  while  the  operation  of  the 
writ  is  primarily  and  principally  preventive 
rather  than  remedial,  and  is  excluded  where 
the  action  of  the  inferior  tribunal  is  fully 
completed,  and  nothing  remains  to  be  done 
under  Its  void  order,  yet,  if  its  action  is  only 
partially  and  not  fully  completed,  furtlier 
proceedings  may  be  stayed  by  prohibition. 

In  the  view  we  have  taken  of  the  quMtion 
discussed,  the  various  other  objections  to 
the  validity  of  the  judgment  In  question  need 
not  be  here  considered.  It  results  that  a 
percmptoiT  writ  should  issue  aa  prayed; 
and  it  is  so  ordered. 

We  concur:  BBATTT,  0.  J.;  HENSHAW, 
J.;  McFARLAND,  J.;  HARBISON,  J.;  GA- 
ROUTTE,  J. 


no  Cal.  IS 

HAINBS  et  al.  t.  SNEDIGAR.    (Sac.  No.  27.) 

(Supreme  Court  of  California.    Xov.  13,  18^) 

Actios  ok  Note— Defense— CROss-ExunNAUoir 
— BuHDEiT  OP  Proof.  ' 

1.  In  an  action  on  a  note  for  the  price  of  a 
harvester,  a  snbsequent  contract  pleaded  1^  de- 
fendant in  avoidance,  whereby  the  payees  were, 
to  exteud  the  time  of  payment  until  the  next  har- 
vest, and  put  tbe  macnine  in  working  order,  can- 
not be  shown  on  plaintiff's  crosB-exaioination.  i 

2.  If  BQch  Agreement  were  properly  in  evi- 
dence, it  was  error  to  direct  a  nonsuit,  as  defood- 
ant  was  bound  to  prove  either  that  the  next  har- 
vest had  not  arrived,  or  that,  if  it  had  passed, 
plaintiff  had  failed  to  put  the  machine  in  work- 
ing order. 

Commissioners'  decision.  Department  1. 
Appe.il  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Action  by  George  W.  Haines  and  another 
against  R.  R.  Snedigar  on  a  note.  From  a 
judgment  of  nonsuit,  plaintiffs  appeal.  Re- 
versed. 

P.  J.  Hazen  and  Jas.  A.  Ixiuttlt,  for  ai^wl- 
lants.    Minor  &.  Ashley,  for  respondent 

SEARLS,  C.  This  Is  an  action  upon  a 
promissory  note  dated  June  10, 1892,  made  by 
tbe  defendant,  who  is  respondent  here,  pay- 
able to  Houser,  Haines  &  Knight,  or  order, 
October  1,  1802,  and  by  them  indorsed  to 
plaintiffs.  At  the  trial,  the  court,  on  motion 
of  defendant,  entered  a  judgment  of  nonsuit 
against  the  plaintiffs,  who  appeal  from  the 
judgment. 

The  complaint  was  in  the  ordinary  form 
upon  a  promissory  note.  The  answer  admit- 
ted the  making  of  tbe  note  by  defendant,  and 
its  assignment  to  plaintiffs,  and,  by  way  of 
avoidance,  pleaded  that  the  note  was  gXwu 
In  i>art  payment  of  a  harvester  purchased  1^ 
defendant  from  the  payees  of  the  noto^  wbidi 
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harvester  was  warranted  by  the  vendors  to 
do  good  work,  etc.;  that  thereafter,  and  on 
August  6,  1892,  a  contract  In  writing  was  en- 
tered Into  between  the  parties,  by  the  terms 
of  which  It  was  agreed  that  the  assignors 
of  plalntlCfs  would  let  the  note  stand  until  the 
next  harvest  (harvest  of  1893),  and.  If  the 
vendors  put  the  harvester  In  order  to  do 
good  work,  defendant  would  then  pay  the 
note,  otherwise  the  note  was  to  be  returned 
to  defendant  with  $200,  for  an  old  machine 
received  from  said  defendant;  that  the  ven- 
dors did  not  put  the  harvester  In  order  to  do 
good  work;  that  defendant  demanded  his 
note  and  the  f200,  which  demand  was  not 
compiled  with,  etc.;  and  that  the  plalntHTa 
had  notice  of  all  the  facts,  etc.  The  forego- 
ing Is  only  the  substance  of  the  answer, 
which  was  pleaded  In  three  separate  counts, 
setting  out  the  written  contract,  etc. 

At  the  trial,  plaintiffs*  counsel  called  as  a 
witness  G.  W.  Haines,  one  of  the  plaintiffs, 
who  presented  the  promissory  note,  and  said 
It  belonged  to  plaintiffs,  and  was  signed  by 
defendant;  whereupon  it  was  admitted  In  ev- 
idence, and  the  witness  added,  "No  part  of 
that  note  has  been  paid.'*  On  cross-exam- 
ination the  witness  testified  that  the  consid- 
eration of  the  note  was  a  harvester.  "This 
note  and  an  old  'Young*  machine,  given  to 
us  by  Mr.  Snedigar  as  part  pay,  made  up  the 
price.  I  don't  remember  what  the  old  ma- 
chine was  rated  at;  probably  f.'IOO."  De- 
fendant's counsel  was  then  permitted,  against 
the  objection  of  plaintiffs,  to  prove  that,  after 
the  execution  of  the  note,  a  new  agreement 
was  entered  Into  between  the  parties,  which 
agreement  was  produced,  its  execution  prov- 
en, and  thereupon  it  was,  against  the  objec- 
tion of  plaintiffs,  admitted  In  evidence. 

The  written  agreement  Is  as  follows; 

"Stockton,  Ca!.,  Aug.  6,  1892.  Messrs.  Hon- 
ser,  Haines  &  Knight— Dear  Sirs:  I  hereby 
make  you  this  proposition,  as  a  settlement  for 
tho  harvester  that  I  now  have  on  ray  ranch: 
That,  If  you  will  let  my  note  stand  until  next 
harvest,  I  will  then  give  you  an  opportunity 
to  put  the  machine  in  order;  and,  if  you  can 
then  make  the  machine  do  good  and  satis- 
factory work,  I  will  then  pay  you  the  note; 
otherwise,  you  return  the  note  to  me,  and 
two  hundred  dollars  foi'  my  old  machine.  R. 
R.  Snedigar." 

"August  8,  1892.  Mr.  R.  R.  Snedigar:  We 
accept  your  proposition  of  August  6,  of  which 
the  above  Is  a  copy.  Tours  respectfully,  Hou- 
ser,  Hnincs  &  Knight." 

Plaintiffs  thereupon  rested  their  case,  and 
defendant  moved  the  court  to  grant  a  non- 
suit, upon  the  ground  that  under  the  new 
agreement  It  was  provided  that  "the  plaln- 
tlCFs  must  make  the  machine  do  good  and  sat- 
isfactory work,  and  there  has  been  no  evi- 
dence Introduced  going  to  show  that  the 
machine  did  do  good  and  satisfactory  work, 
or  that  any  effort  was  made  to  make  It  do 
good,  satisfactory  work."  The  motion  was 
granted  and  Judgment  of  nonsolt  entered. 


The  action  of  the  court  In  admitting  the 
evidence  objected  to,  and  In  granting  the  non- 
suit, was  excepted  to,  and  the  rallngs  there- 
on are  assigned  as  error.  We  think  the  court 
erred  In  Its  rulings.  The  defense  set  up  by 
defendant  Involved  the  plea  of  an  entirely 
new  and  distinct  contract,  made  subsequent 
to  the  contract  upon  which  the  action  was 
based.  It  was  a  plea  by  way  of  confession 
and  avoidance.  Involving  new  matter  to  be 
proven  by  the  defendant  Its  allegations  are. 
under  our  Code,  to  be  treated  as  though  de- 
nied. The  entire  answer  Is  made  up  of  af- 
firmative matter.  Whatever  was  necessary 
to  be  alleged  therein  devolved  upon  the  de- 
fendant to  prove.  But  he  could  not,  by  any 
recognized  rule  of  procedure,  offer  such  proofs 
until  plaintiffs  had  made  their  case,  and  sub- 
mitted It  to  the  court  Plaintiffs  called  one 
of  their  number  as  a  witness.  He  teslfled 
to  no  single  thing  that  was  not  admitted  by 
the  pleadings,  but  he  was  a  witness,  and  as 
such  defendant  was  entitled  to  cross-exam- 
ine htm.  The  limit  placed  upon  cross-exam- 
ination la  so  largely  within  the  discretion  of 
the  trial  court  that  Its  action  In  allowing  a 
wide  range  to  questions  upon  cross-examina- 
tion will  only  be  reversed  in  extreme  cases. 
The  court  might  In  its  discretion,  as  Is  often 
done,  permit  the  defendant  to  prove  by  plain- 
tiffs* witness,  when  on  the  stand,  the  due 
execution  of  an  agreement  important  to  his 
defense.  This  course,  treated  as  a  mere  mat- 
ter of  convenience,  was  not  open  to  serious 
objection.  To  permit  this  agreement  to  be 
then  admitted  In  evidence  was,  however, 
quite  a  different  matter.  It  was  In  effect  to 
Inject  into  the  case  of  the  plaintiffs  a  portion 
of  the  defense,  and  was  subversive  of  known 
and  fixed  rules  of  procedure,  and  violative  of 
the  whole  theory  upon  which  those  rules  are 
founded.  The  proof  of  the  execution  of  the 
written  agreement  of  August  6,  1892,  was  not 
proper  In  cross-examination,  and  its  admis- 
sion In  evidence  was  error.  Greenleaf,  in  his 
work  on  Evidence  (volume  1.  §  447),  after  dis- 
cussing the  difficulty  of  laying  down  a  pre- 
cise rule  In  reference  to  the  limit  to  be  placed 
upon  cross-examination,  adds:  "A  party, 
however,  who  has  not  opened  his  own  case, 
will  not  be  allowed  to  introduce  it  to  the  jury 
by  cross-examining  the  witnesses  of  the  ad- 
verse party,  though,  after  opening  it,  he  may 
recall  thcra  for  that  purpose." 

2.  If  we  treat  the  agreement  as  properly 
In  evidence,  defendant  was  not  entitled  to  a 
nonsuit.  The  note  in  suit  was  ovei-due,  and 
upon  Its  face  constituted  a  cause  of  action. 
To  defeat  plaintiffs'  apparent  right  to  recov- 
er, defendant  avers  that  the  parties  have 
agreed  to  two  things:  (1)  To  postpone  pay- 
ment until  the  next  ha^^•est;  (2)  that  defend- 
ant should  give  the  plaintiffs  an  opportunity 
to  put  the  machine  in  order,  and  that  they 
should  do  so  before  the  note  was  payable. 
To  sustain  these  propositions,  defendant  was 
bound  to  prove  one  of  two  things:  (1)  That 
the  next  harvest  bad  not  arrived;  or  that. 
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If  It  had  arrived  and  passed,  he  had  given 
plaintiffs  an  opportunity  to  put  the  machine 
la  order,  and  that  they  had  failed  to  do  so. 
There  was  no  proof  whatever  upon  either 
of  these  propositions.  It  Is  admitted,  In- 
ferentlally  at  least,  that  the  next  harvest  had 
passed.  This  action  was  commenced  July  11, 
1803,  and  this  court  wUl  take  judicial  notice 
that  In  San  Joaqxiln  county  the  time  for  har- 
vesting of  Bmall  grain  has  arrived  on  the 
11th  of  July.  Mahoney  v.  Aurrecochea,  51 
Cal.  429.  Without  some  pro»f  sustaining  one 
or  the  other  of  these  propositions,  defendant 
was  not  entitled  to  a  Judgment. 

The  Judgment  appealed  from  should  be  re- 
versed, and  cause  remaiided  for  a  new  trial. 

We  concur:   HATNES,  C;  BELCHBE,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  reversed,  and  cause  remanded  for  a 
new  triaL 


110  Cal.  85 

TERRY  T.  SUPERIOR  COURT  OP  SAN 
DIEGO  COUNTY.    (L.  A.  127.) 

(Supreme  Court  of  California.    Nov.  14,  1885,) 

Affkal  troh  Justiob's  Court — Advbbsb  Fak- 
TIB0— Who  Akb, 

1.  On  appeal  from  a  jadgment  of  a  justice 
of  the  peace  by  defendants  against;  whom  the  judg- 
'ment  was  rendered,  other  defendants  jointly  lia- 
ible,  bnt  not  aerved,  are  not  adverse  parties,  on 
whom  the  notice  of  appeal  must  be  served. 

2.  In  an  action  in  a  justice's  coort  againet 
married  women  on  an  eximsa  contract  alleged 
to  have  been  made  by  them,  their  husbands  were 
properly  joined,  under  Code  Civ.  Proc.  S  370, 

I  but  jadgment  was  rendered  against  the  wives 
only.    Seld  that,  on  appeal  by  the  wives,  the 

'hnslMnds  were  noi  adverse  partlest  on  whom  the 

,  notice  of  appeal  most  be  served. 

In  bank. 

Appltcatl(ni  hy  George  W.  Terry  tor  a  writ 
of  prohibition  to  restrain  the  raperlor  court  of 
*San  Diego  county  from  bearing  an  aj^ieal  from 
a  Jnatlee'a  court  of  San  Diego  town^Ip.  Writ 
denied. 

Aitken  &  Smith,  for  petitioner.    A.  C. 

Houser,  for  respondent. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  prohibition  to  restrain  the  superior 
court  of  San  Diego  county  from  hearing  an 
appeal  from  the  Justice's  court  of  San  Diego 
township.  An  action  was  brought  In  the 
justice's  court  of  San  Diego  township  by 
George  W.  Terry,  petitioner  herein,  as  plain- 
tiff, against  W,  H.  Dinwiddle  and  Harriet  M. 
Dlnwiddie,  his  wife,  Robert  Daly  and  Re- 
becca A.  Daly,  his  wife.  Visa  J.  Cllne,  Charles 
Morris  and  Josephine  Morris,  his  wife.  No 
service  of  summons  was  had  upon  the  de- 
fendants Morris  and  Gline,  nor  did  they  ap- 
pear. The  Dlnwiddles  and  Dalys  were  serv- 
ed with  summons,  and  answered.  The  ac- 
tion was  upon  a  claim  of  Johnson  &  Co., 
ondertalcers,  assigned  to  plaintiff,  and  was 


for  services  rendered  by  said  nndertakers 
In  the  burial  of  C.  Breedlove,  father  of  the 
women  defendants  and  of  C-  W.  Breedlove, 
their  brother,  at  their  instance  and  request. 
Their  husbands  were  Joined  as  parties  defend- 
ant imder  the  provisions  of  the  Code.  The 
Judgment  given  in  the  Justice's  court  was 
In  favor  of  plaintiff,  against  defendants  Har- 
riet M.  Dlnwiddie  and  Rebecca  A.  Daly.  No 
Judgment  in  terms  was  asked  or  given 
against  their  husbands,  or  either  of  them. 
From  this  Judgment  the  defendants  Harriet 
M.  Dlnwiddie  and  Rebecca  A.  Daly  gave  no- 
tice of  appeal  to  the  superior  court  The 
cause  being  transferred  to  that  forum,  a 
motion  was  there  made  by  plaintiff  (petition- 
er herein)  to  dismiss  the  appeal  upon  the 
ground  that  the  superior  court  had  no  juris- 
diction to  entertain  the  same,  for  that  the 
notice  of  appeal  Iiad  not  been  served  upon 
defendants  W.  H.  Dlnwiddie,  Robert  Daly, 
Charles  and  Josephine  Morris,  and  Visa  J 
Cllne.  The  motion  was  decided  adversely 
to  plaintiff,  and  the  court  retaining  said  ap- 
peal, this  writ  is  sought  to  restrain  It  from 
proceeding  further  In  the  matter. 

The  superior  court,  in  passing  upon  the 
motion,  was  not  called  upon  to  decide  any 
controverted  question  of  fact.  The  undis- 
puted facts  were  that  plaintiff  was  served 
with  notice  of  appeal,  and  that  the  defend- 
ants Morris.  Cllne,  W.  H,  Dinwiddle,  and 
Robert  Daly  were  not.  The  duty  devolving 
upon  the  court  was  to  determine  from  the 
record  upon  appeal  whether  the  defendants 
not  ser^-ed,  or  any  of  them,  were  adverse 
parties  to  the  appellants.  Harper  t.  Hll- 
dreth,  99  Cal.  265,  33  I'ac.  1103.  The  deci- 
sion of  the  court  upon  the  motion,  by  which 
ruling  It  retained  the  appeal,  was  not  er- 
roneous. Adverse  parties  are  those  who  by 
the  record  appear  to  be  Interested  In  the 
Judgment  so  that  they  will  be  affected  by 
Its  reversal  or  modification.  So  far  as  con- 
cerns the  defendants  Morris  and  Cllne,  not 
having  been  served  with  summons  and  not 
having  appeared,  they  are  not  parties  liti- 
gant to  the  Judgment,  and  are  neither  friend- 
ly nor  adverse  upon  appeal.  It  was  not  in- 
cumbent that  tliey  should  be  served.  Hlnkei 
V.  Donohue,  88  Cal.  598,  26  Pac.  374;  Bank 
V.  Rosenthal,  99  CaU  42,  31  Pac.  849,  and 
33  Pac.  732. 

As  to  the  husbands  of  appellants,  their  sta- 
tus in  the  controversy  is  to  be  determined,  as 
has  been  said,  by  reference  to  the  record. 
By  this  It  appears  that  the  action  was  upon 
an  express  contract  alleged  to  have  been 
made,  not  by  them,  but  by  their  wives,  a 
Judgment  upon  which  would  bind  only  the 
wives  and  their  separate  property.  If,  as 
was  claimed  upon  argument,  the  action  was 
prosecuted  to  enforce,  not  a  voluntary  agree- 
ment, but  a  statutory  obligation  against  the 
wives,  under  section  202  of  the  Penal  Code', 
a  Judgment  for  which  could  be  enforced 
against  the  community  property.  It  need 
only  be  said  that,  however  liberal  the  rules 
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of  pleading  may  be  In  a  Justice's  court,  ner- 
ertheless  a  cause  of  action  must  there  be 
stated,  and  It  must  be  the  cause  of  action  re- 
lied on,  for  In  that  as  In  every  court  the  al- 
legata and  probata  must  correspond,  and 
the  jndjnnent  must  be  upon  the  demand,  and 
within  the  pleadings.  Plaintiff  charged  up- 
on DO  statutory  obligation.  There  is  an  en- 
tire absence  of  averment  necessary  to  such 
cbarf;e.  But  he  did  sue  In  assumpsit,  avei^ 
rin;;  the  performance  of  services  at  the  spe- 
cial instance  and  request  of  the  defendant 
Trlves.  Under  such  a  complaint  the  hus- 
bands In  the  original  action  became  proper 
and  necessary  [lartles  defendant.  Not,  how- 
ever, to  the  end  that  they  or  their  property 
should  be  bound  by  the  Judgment,  but  solely 
that  they  might  be  able  to  aid  their  wives 
In  their  defense.  The  present  utility  of  the 
statute  In  this  progressive  day  may  be  open 
to  question,  but,  however  this  may  be,  it 
was  passed  at  a  time  when  the  lawmalcers, 
perhaps  with  mistaken  chivalry,  believed 
that  a  wife  brought  into  litigation  might  be 
the  better  for  the  comfort,  protection  and 
support  of  her  husband's  authorized  pres- 
ence, and  In  any  event  determined  to  secure 
It  to  her.  Nor  was  the  judgment  of  the  Jus- 
tice's court,  in  terms,  against  the  husbands' 
or  the  community  property.  In  contempla- 
tion of  the  pleadings  it  was  a  Judgment 
whose  satisfaction  could  be  had  from  the 
separate  property  of  the  wires  alone.  Un- 
der such  a  condition  of  the  record  It  is  im- 
possible to  regard  the  husbands  as  parties 
adverse  to  their  wives  upon  this  appeaL 
Their  Interest  In  the  Judgment  and  in  Its 
reversal  or  modification  Is  identical  in  kind 
and  character  with  the  wives'  Interest  They 
are  In  court,  in  contemplation  of  law  as 
well  as  in  fact,  to  assist  their  wives,  and 
not  to  oppose  them,  and  In  this  appeal  they 
occupy  no  position  adverse  or  hostile  to 
them.  It  was  therefore  not  necessary  that 
the  husbands  should  have  been  served  with 
notice  of  appeal,  as  "adverse  parties,"  and 
this  Is  all  the  superior  court  was  cnlied  upon 
to  decide  In  passing  upon  the  motion  to 
dismiss.  By  the  appeal  of  the  wives,  as 
taken,  that  coui-t  obtained  Jurisdiction  of  the 
action.  If,  upon  ti'ial,  it  should  believe  it 
proper  that  the  husbands  should  again  be 
called  in,  under  sestlon  370  of  the  Code  of 
Civil  Procedure,  it  would,  on  proper  show- 
ing, make  an  appropriate  order  to  that  ef- 
fect. But  the  necessity  for  such  action  is 
not  here  under  consideration.  The  applica- 
tion for  a  writ  of  prohibition  Is  dented. 


no  Cal.  u> 

SMITH  T.  HAZARD.   (No.  I0.587.)i 
(Supreme  Court  of  California.   Nov.  23,  1895.) 

Btrbbt  Imphovbm bnts  —  Photest—  Notice — Ac- 
OBPTAMM  BT  SCPBRiaTBKDBlIT  OT  8THEBTS 

— Harmlbss  Bkroh. 

1.  Act  1880.  as  amended  by  Acts  1891,  p. 
196,  known  as  the  "Street  Improvement  Act," 
by  section  2  authorises  the  city  council  to  order 

1  Bebeariog  denied. 


the  improTempnt  of  "the  whole  or  any  portion. 

either  in  length  or  width  of  streets."  Section  3 
provides  that,  where  the  ini[)rovement  is  for 
one  block  or  more,  the  written  objection,  duly 
filed,  of  the  owners  of  a  majocity  of  tlie  frontage 
of  property  abutting  on  the  proposed  improve- 
mont,  ehnll  be  a  bar  for  six  months  to  any  work, 
unlt'KH  tile  owners  of  one-half  of  the  frontage 
subaequently  petition  that  It  be  done,  except 
where  the  propoRed  improvement  is  of  oot  more 
than  tn*o  blocks  located  Iwtwcen  or  at  the  end  of 
improved  portions  of  streets.  Held,  that  two  ad- 
joining blocks  of  ufllmproved  street  located  be* 
tween  improved  jwrtiona  may  he  improved  under 
separate  proceedings  and  contracts,  notwithstand- 
ing a  protest 

2.  Error  In  the  ezcluaion  of  eridcnce  Ifl  harm- 
less where  a  different  conatmction  of  a  statute 
adopted  on  anieal  renders  tht  evidence  immate- 
rial. 

3.  The  remedy  for  the  acceptance  of  work 
by  the  Buperintend«it  of  streets  of  a  city  before 
it  Is  commeted  is  bj  appeal  to  the  city  council. 

4.  Where  notice  of  a  street  impi-ovcment  Is 
required  to  be  puUished  "by  two  insertions  In 
one  or  more  daily"  newspapers,  a  notice  published 
in  a  daily  paper  on  Saturday  and  Sunday  cuiH 
secutively  is  sufficient 

Oommlastoiiera*  dectolon.  Department  % 
Appeal  from  mperior  court;  Santa  Barbara 
county;  Oope,  Judge; 

AcHm  by  Barclay  Hazard  against  Cbartea 
li.  Smltb  to  recover  a  street  enemment 
From  a  Judgment  toe  plalntUT,  defendant  ap- 
peals. Reversed. 

W.  8.  Di^  and  Joseph  J.  Perkins,  for  ap- 
pellant   Richard  &  Carrier,  for  respondent 

VANCLIEF,  0.  This  Is  an  action  to  re- 
cover  a  street  assessment  of  $218.46  for  work 
done  by  plaintitt  on  Mlcbeltorena  street.  In 
the  city  of  Santa  Barbara,  under  contract 
with  the  superintendent  of  streets.  On  June 
13,  1803,  the  city  council,  by  resolution,  de- 
clared Its  Intention  "to  grade,  curb,  and  gut- 
ter" said  street  "from  the  northeasterly  line 
of  Chapala  street  to  the  northeasterly  line  of 
De  La  Vina  street,"  a  distance  of  one  block, 
and  duly  posted  and  published  said  resolu- 
tion. Thereafter,  on  July  1,  1893,  the  own- 
era  of  a  majority  of  the  frontage  on  the  pro- 
posed improvement  in  due  form  protested 
against  said  Improvement;  but  the  city  coun- 
cil disregarded  their  protest,  and  without 
delay  proceeded  In  the  matter  as  If  no  objec- 
tion or  protest  had  been  made.  The  court 
below  ruled  that  the  protest  was  a  bar  to 
further  proceedings  for  six  months,  and  that 
all  subsequent  proceedings,  including  the  as- 
sessment were  therefore  void.  AVliether  or 
not  this  ruling  was  correct  Is  the  principal 
question  discussed  by  counsel  on  this  appeal. 
The  appellant  contends  that  It  was  error. 

The  block  improved  was  one  of  two  ad- 
Joining  ungraded  blocks  Intervening  be- 
tween and  bounded  at  each  end  by  graded 
blocks;  and  it  Is  not  denied  that  the  council 
had  power  to  Improve  the  two  ungraded 
blocks  thus  situated,  notwithstanding  the 
protest,  but  respondent  contends  that  the 
whole  Intervening  unimproved  space  of  two 
blocks  must  have  been  improved  under  one 
reaolutlon  of  Intention  and  one  contract,  and 
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tliat  tbe  council  was  not  aut&orlzed  to  Im- 
piY>Te  eacb  of  the  two  Intervening  blocks  un- 
der a  distinct  resolution  of  Intention  or  a 
distinct  contract,  fn  disregard  of  a  protest 
by  tlie  owners  of  a  majority  of  the  frontage, 
even  though  each  of  tiie  intervening  blocks 
was  being  so  improved  at  the  same  time.  I 
think,  however,  that  this  Is  a  misconstruc- 
tion of  tbe  street  law.  Section  2  of  the 
street  Improvement  act  of  18S5,  as  amended 
In  1801  (iwge  106),  confers  upon  the  city 
council  general  authority  "to  order  the  whole 
or  any  portion,  either  In  length  or  width  of 
streets,"  to  be  Improved,  etc.  But  section 
3  of  the  same  act  limits  thla  general  author- 
ity as  follows:  "The  owners  of  a  majority 
of  the  frontage  of  property  fronUng  on  said 
proposed  work  or  Improvement,  where  the 
same  Is  for  one  block  or  more,  may  make  a 
written  objection  to  the  same  within  ten 
days  after  the  expiration  of  the  time  of  the 
publication  and  posting  of  said  notice,  which 
objection  shall  be  delivered  to  the  clerk  of 
the  city  council,  *  *  *  and  such  objec- 
tions BO  delivered  and  indorsed  shall  be  a 
bar  for  six  months  to  any  further  proceed- 
ings In  relation  to  the  doing  of  said  work,  or 
making  said  Improvement,  unless  the  own- 
ers of  one-half  or  more  of  tbe  frontage,  as 
aforesaid,  shall  meanwhile  petition  for  the 
same  to  be  done."  Further  on  In  the  same 
section  an  exception  to  the  above  limitation 
Is  expressed  as  follows:  "And  when  not 
more  than  two  blocks,  including  street  cross- 
ings, remain  ungraded  to  the  official  grade, 
or  otherwise  unimproved,  in  whole  or  in 
part,  and  a  blot^  or  more  on  each  side  upon 
said  street  has  been  so  graded  or  otherwise 
Improved,  or  when  not  more  than  two  blocks 
at  the  end  of  a  street  remain  so  ungraded  or 
otherwise  unimproved,  said  city  council  may 
order  any  of  the  work  mentioned  in  this  act 
to  be  done  upon  said  intervening  ungraded 
or  unimproved  part  of  said  street,  or  at  the 
end  of  a  street;  and  said  work  upon  said  in- 
tervening part  or  end  of  a  street  shall  not  be 
stayed  or  prevented  by  any  written  or  other 
objection,  unless  such  council  shall  deem 
proper."  The  facta  of  the  case  at  bar  bring 
it  clearly  within  this  exception,  and  exclude 
It  from  the  alMve  limitation  upon  the  power 
of  the  council;  and  therefore  the  authority 
of  the  city  council  to  improve  the  street 
throuf-h  said  two  intervening  blocks  must 
be  that  conferred  by  section  2  of  the  act, 
namely,  "to  order  the  whole  or  any  por- 
tion" thereof  to  be  graded  or  otlierwise  im- 
proved, rei^ardlesB  of  objections  by  owuera 
of  lots  fronting  on  the  improvement.  The 
plaintiff  pleaded  and  offered  to  prove  that 
both  Intervening  blocks  were  being  improved 
at  the  same  time,  though  under  distinct  pro- 
cee<lings  and  contracts,  and  that  the  Im- 
provement of  both  had  been  completed;  but 
the  court  rejected  all  proffered  evidence  of 
this  character,  to  which  plaintiff  excepted, 
and  coutends  here  that  the  exclusion  of  such 
evidence  was  error.   But,  if  the  viuws  alwve 


expressed  are  anrect,  tiie  pnrfCfered  evidence 
was  immaterial,  and  Its  rejection  barmlesa 

Counsel  for  respondent  contenda  that  the 
superintendent  accepted  tbe  work  before  It 
was  completed,  according  to  contract,  claim- 
ing tiiat  there  was  a  narrow  strip,  of  an 
average  width  of  six  inches,  on  which  stood 
a  fence  in  front  of  one  of  the  lots,  ungraded 
at  tbe  time  woA  was  accepted,  though  it 
was  afterwards  graded  by  tbe  owner  of  the 
lot.  The  only  remedy  for  this  attenuated  de- 
fect was  to  be  bad  by  an  appeal  to  tiie 
city  council.  Jennings  t.  Le  Breton,  80  CaL 
8,  21  Pac.  1127. 

Section  3  of  tbe  act  requires  the  reatdu- 
tion  of  intention  to  make  Ibe  improvCTaeiit 
to  be  "published  by  two  insertions  In  <nie 
or  more  daily,  semi-weekly  or  weekly  news- 
papers published  and  circulate^  la  said 
city,"  etc.  The  resolution  In  this  case  was 
inserted  on  two  consecutive  days— Satnzday 
and  Sunday— in  a  dally  newspaper  puldlsbed 
and  circulated  In  said  city  of  Santa  Barbara. 
It  is  contended  by  respondent  that  the  pub- 
lication was  Insufficient,  because  the  last 
Insertion  was  on  Sunday.  Tbe  publication 
was  a  literal  compliance  with  the  statuter- 
"two  insertions  In  a  dally  newspaper,"  Sun- 
days not  excepted,— a  series  of  acts,  and  not 
a  publication  for  a  specified  period.  I  think 
the  publication  was  sufficient  (Society  v. 
Thompson,  32  CaL  347-35^,  and  that  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:  BBLCHEB,  0.;  SEARLS,  G. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  re- 
versed, and  tbe  cause  remanded  for  a  new 
trlaL 


110  Cal.  71 

McGBATU  T.  CARROLL  et  al.  <No.  15,697.) 
(Supreme  Court  of  California.  Nov.  14,  1885.) 
Claims  aqainst  Estatks  0¥  Deobdbhts— Prkse::- 

TATION  PGR  ALLOWAVCB — StATUTB  OF  LIMITA- 
TIONS—TRUSTS— TSACISO  Specific  Fond. 

1.  Flaintilf  presented  a  demand  against  th» 
estate  of  decedent,  which,  on  its  fnce.  whb  a 
claim  for  money  lent,  the  items  thereof  being 
barred  by  limitations.  On  the  rejection  of  such 
claim,  iiliiiutilf  sued  ihc  executors,  alleging  that 
the  moupya  were  received  and  held  by  deceased 
in  trust  for  plaintifE;  but  the  terms  of  the  alleged 
trust  were  not  disclosed,  and  defeodauts  pleaded 
the  statute  of  limitations.  Held,  that  such  plea 
was  good. 

2.  One  who  claims  to  be  a  beneficiary  of 
fnndB  received  by  a  decedent  as  trustee  mast  pre- 
sent his  demand  nguinat  the  estate  for  alluw- 
iinrc,  like  othor  cljiiins.  unless  the  identical  trust 
propcrfy.  or  its  product  in  a  new  form,  can  be 
tmi-t'd  into  the  possession  of  tbe  personal  rep- 
resentatives. 

3.  Such  claim,  though  presented  as  a  timple 
money  demand,  is  still  based  on  the  trust,  and 
depeuds  for  its  validity  on  the  legality  and  suffi- 
ciency of  the  trust. 

4.  Where  the  beneficiary  of  a  fund  received 
by  a  d(!ce«lont  as  trustee  is  obliaed  to  present  his 
claim  for  allowance^  because  uoable  to  trace  tlie 
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speoific  trast  property  !nto  tlie  poBseMlon  of  the 
reprefleatatdvee,  ue  statute  of  ifmitationfl,  in  the 
absence  of  a  repudiation  of  the  tniat  by  deceased 
in  his  lifetime,  begins  to  run  from  the  time  of 
the  first  publlcatiou  of  the  notice  to  creditora. 

5.  Under  Code  Civ.  Proc.  H  1493,  1500,  pro- 
Tiding  that  no  action  can  be  brought  on  a  claim 
against  a  decedent's  estate  unless  first  presented 
for  allowance,  oue  cannot  present  a  simple  mon- 
ey demand,  and  then  maintain  an  action  as  the 
beneficiary  of  an  ex^o-ess  trost 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  James  O.  McGrath  against 
George  L,  Carroll  and  others,  eiecutors  of 
the  estate  of  B.  T.  Carroll,  deceased.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Xoong  &  Powers,  for  appellant  Maxw^ 
A  McEnemey,  for  respondents. 

HSNSHAW,  J.  Appeal  from  tbe  Judg- 
ment, taken  within  GO  days  from  Its  rendi- 
tion. The  evidence  is  brougbt  ap  for  re- 
view by  bill  of  ezceptiona.  Plaintiff  pre- 
sented  his  claim  to  the  executors  of  the  es- 
tate of  B.  T.  Carroll,  deceased,  wbicb  claim 
was  In  form  as  follows: 

Tbe  undersifni^.  creditor  of  the  estate  of  R. 
T.  Carroll,  deceased,  presents  his  claim  against 
the  estate  of  said  deceaaed,  with  the  necessai? 
Tonclwrs,  for  appioral.  as  follows,  to  wit: 

Estate  of  R.  T.  CaxroU,  Deceased,  to  James  O. 
McGralb.  Dr. 
Tbe  following  are  the  particulazs  of  said  cred- 
itor's claim; 

San  Frandsco,  Mardi  20,  1801. 
Estate  of  R.  T.  Carroll.  Deceased,  to  James  O. 


McGrath. 
1879. 

Dec  1&  By  check   fl,000  00 

Interest  from  date  at  7  per 
cent,  per  annum,  11  years 
and  90  days   787  20 

1881. 

May  17.  By  cash   600  00 

Interest  from  date  at  7  per 
cent,  j>er  annum,  9  years 
and  304  days   412  98 

1882. 

Sept.  19.  To  amount  of  jiidfrmoiit  re- 
ceived in  suit.  >Ic<Trath 
TS.  St  Lawrence  Mining 
Co   eOO  00 


Interest  from  date  at  7  por 
cent,  per  annum,  8  years 
and  181  days   S3 


?3.757  07 

1889.  Cr. 
July  13.  Fees  to  attorney 

etc  $  30  CO 

1890. 

Jan.  11.  Judgment  in  Oiw- 

per  vs.  AIcGrath..  800  00 
Interest  from  date 
at  7  per  cent,  per 
aontim  from  date 
to  March  11, 
1891    66  00 

1890. 

Dec  23.  Fees  to  attorn^, 

etc.    80  00 

  926  60 


92.830  47 


The  claim  was  rejected,  and  In  due  time 
thereafter  the  claimant  commenced  this  ac- 
tion. By  his  complaint  he  set  up  that  the 
moneys  were  received  and  held  by  deceased 
"In  trust  for  tbe  use  and  benefit  of  plaintiff." 
The  nature  and  terms  of  the  trust  are  not, 
however,  disclosed.  The  defendants,  by  de- 
murrer, and  by  answer,  pleaded  the  statute 
of  limitations.  When  the  evidence  had  been 
received,  tbe  court  inBtnictcd  the  Jury  to 
render  a  verdict  for  defendants,  which  It 
did,  and  Judgment  was  entered  accordingly. 
In  BO  doing  the  court  paid;  "Of  course.  If 
the  property  was  received  in  trust,  then  the 
statute  never  runs  as  long  as  the  trust  ex- 
ists and  tbe  relation  continues;  and  It  would 
not  run  until  some  repudiation  of  the  trust 
made  by  tbe  trustee  was  brought  home  to 
the  knowledge  of  the  trustor.  Treated  as  a 
simple  money  demand.  It  would  clearly  be 
barred  on  Its  face,  inasmuch  as  the  party 
did  not  commence  a  suit  while  Carroll  was 
alive,  but  until  after  be  died.  In  tbe  case 
of  Lathrop  v.  Bam  pton— treating  this  as  an 
action  in  trust,  and  assuming  that  a  trust 
was  created,  and  If  tbe  Jury  believe  the 
evidence  of  that  witness  that  a  trust  was 
created,  nevertheless,  the  testimony  of  Mrs. 
Carroll  that  this  property  has  not  come  to 
her  or  been  received  by  her  la  a  failure  to 
follow  it  up  and  Identify  It  under  the  rale 
laid  down  In  Latbrop  v.  Bampton,  31  CaL; 
24,  which  says:  The  identity  of  a  trust' 
fund  consisting  of  money  may  be  preserved ' 
so  long  as  It  can  be  followed  and  distin- 
guished from  ail  ether  funds.'  If  there  was 
any  trust  ftind  here,  it  consisted  of  money. 
The  decision  further  says:  'Not  by  Identify- 
ing tbe  individual  pieces  or  coins,  but  by 
showing  a  separate  and  Independent  fund  or 
value,  readily  distinguishable  from  all  other 
funds.'  That  has  not  been  done.  Yon  sued 
to  enforce  a  trust.  You  have  presented  a 
demand  and  claim  against  the  estate,  and 
that  makes  your  cause  of  action.  You  have 
sued  to  enforce  a  trust  in  relation  to  money, 
and  you  have  not  followed  the  trust  fund 
into  the  hands  of  the  defendants,  nor  its 
proceeds,  and  place  it  solely  upon  that 
ground."  The  Judgment  of  a  trial  court  does 
not  depend  for  its  suttlciency  upon  the  rea- 
soning by  which  It  Is  reached.  The  opinion 
of  tbe  Judge  may  be  erroneous,  while  the 
conclusion  arrived  at  and  glvMi  expression 
In  the  Judgment  may  be  Just  and  sound.  So 
bore  the  ground  upon  which  the  court  rested 
Its  decision  is  Immaterial  If  tbe  conclusion 
reached  was  tbe  only  one  Justifiable.  More- 
over, the  language  of  the  Judge  indicates  an 
appreciation  of  tbe  situation  of  the  parties, 
and  we  are  Inclined  to  believe  that  it  fails 
to  give  a  full  exposition  of  tbe  principles  in- 
volved, not  from  oversight,  but  because  of 
the  lack  of  opportunity  for  careful  prepara- 
tion and  presentation  which  must  always 
embarrass  a  Judge  in  the  swift  progress  of  a 
triaL  Lathrop  v.  Bamptou,  31  Cal.  17,  holds 
that  equity  will  enforce  a  trust  against  the 
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personal  representatives  of  a  deceased  tirua- 
tee,  and  without  the  presentation  of  a  claim 
against  the  estate,  when  the  Identical  trust 
projjerty,  or  Its  product  In  a  new  form,  can 
be  traced  Into  the  estate,  and  so  Into  the 
possession  of  the  representatives.  But  a 
beneficiary  who  Is  unable  to  do  this  must 
rely  on  the  personal  liability  of  the  trustee, 
and  so  relying  has  only  a  claim  against  the 
estate  which  must  be  duly  presented  for  al- 
lowance. But  such  a  claim  is  still  based 
upon  the  trust,  whatever  that  may  have 
been.  It  has  its  origin  in  the  trust,  and  de- 
pends for  Its  validity  upon  the  legality  and 
sufficiency  of  the  trust  The  fact  that  the 
beneficiary  Is  obliged  to  present  his  claim, 
and  look,  like  a  general  creditor,  to  the  as- 
sets of  the  estate  for  payment,  does  not  change 
the  nature  of  his  demand,  which  Is  still  one  for 
property  due  under  a  trust  accountliig;  it 
merely  has  changed  his  remedy. 

In  an  express  trust  the  statute  of  limita- 
tions Is  not  set  in  motion  against  the  ben- 
eficiary during  the  term  of  Its  existence, 
unless  the  trustee  has  In  some  unequivocal 
way,  with  notice  to  the  beneficiary,  repudiat- 
ed the  trust  If,  during  his  lifetime,  the 
trustee  has  not  done  this,  his  death  will 
not  be  held  to  be  such  a  repudiation.  The 
rights  of  the  beneficiary  remain  unaffected 
by  this  event.  Ills  remedies,  however,  will 
depend  ui>on  his  ability  to  trace  the  specific 
trust  property.  When,  as  here,  he  is  obliged 
to  look  to  the  general  assets,  and  to  present 
his  claim,  in  the  absence  of  repudiation  the 
statute  of  limitations  is  set  In  motion  from 
the  time  of  the  first  publication  of  the  no- 
tice to  creditors.  No  action  can  bo  brought 
by  the  holder  of  such  a  claim  unless  It  be 
first  presented  (Code  Civ.  Proc.  §9  14iW  and 
luOO),  and  every  claim  must  suificiently  in- 
dicate the  nature  and  amount  of  the  demand, 
to  enable  the  executor  and  Judge  in  probate 
to  act  advisedly  upon  it.  Henderson  v.  lis- 
ley,  11  Smedes  &  11.  As  no  holder  of  a 
claim  may  maintain  an  action  upon  it  imiess 
It  has  first  been  presented,  it  follows  as  a 
necessary  sequence  that  the  only  action  the 
holder  may  maintain  Is  one  founded  upon 
the  claim  presented.  Llchtenlierg  v.  Mc- 
Glynn,  105  Cal.  45,  38  Pac.  541.  In  this 
case  the  claim  presented  was  a  simple  de- 
mand for  money  lent,  accompanied  by  a 
demand  for  legal  interest,  with  which  such 
moneys  are  charged.  No  hint  or  suggestion 
Is  made  of  a  trust,  and  the  debts  set  out 
were  all  long  barred  by  the  statute  of  limita- 
tions. Upon  such  a  claim  the  executors  had 
no  discretion.  Their  plain  duty  was  to  re- 
ject it  as  they  did.  Code  Civ.  Proc.  fi  1499. 

In  the  complaint  for  the  first  time  there 
Is  a  plea  of  tmst  (without  disclosure  of  its 
terms  even  theu),  and  the  defendant  execu- 
tors are  compelled  to  meet  a  cause  of  action 
unsupported  by  the  claim  presented,  and  a 
claim  founded  thereon  which  had  never  been 
presented,  and  upon  which  they  had  never 
beea  called  to  pass.   They  did  this  by  plead- 


ing the  statute  of  limitations,  which  was  a 
good  plea  directed  against  the  rejected  claim 
that  plaintiff  was  compelled  to  set  forth  In 
his  complaint  Tbey  might  also  have  plead- 
ed the  variance  and  nonpresentation  in 
abatement  but  under  the  clrcnmstances  we 
are  of  the  opinion  that  the  point  Is  suffl- 
ciently  presented  by  the  plea  of  the  statute, 
and  this  seems  to  have  been  in  the  mind 
of  the  court  when  it  said:  "Treated  as  a 
simple  money  demand,  It  would  clearly  be 
barred  on  Its  face,  in^much  as  the  party  did 
not  commence  a  suit  while  Carroll  was  alive, 
but  until  after  his  death.  •  •  •  You  hare 
presented  a  demand  and  claim  against  the 
estate,  and  that  makes  your  cause  of  ac- 
tion." For  the  foregoing  reasons,  tbejuig- 
ment  appealed  fiom  Is  aflirmed. 

We  concur:  BEATTT,  O.  J.;  McP/  tt- 
LAND,  J.;  VAN  FLBET.  J.;  HARRlSCr. 
J.;  OABOrTTB,  J. 


110  Cal. « 

SISKIYOU  COUNTY  v.  OAMLICIT.    (N  j. 
18.337.) 

(Sapreme  Court  of  California.    Not.  18,  18!  o.) 

COltDBHKATIOX  PbOCBRDIKOS— DBCISIOX  OP  Sl'PER 
VISOKS — COLLATEHAL  ATTACK — AOMlf  SlBlI.n  T 

Evidence— Recitals  in  Petition— Bi  khkn"  of 
Fhoof— Amkni>ment  OP  Pleadikq— DiaCKBTlOX 
or  Tkial  Codht. 

1.  In  layinfT  out  a  highway  nnder  Pol.  Code. 
H  2G81-2(HI0,  the  board  of  flupervisors  cxprn««i 
judicial  fuDctiODB,  and  its  order  apiiroTiDs  the 
n-port  of  the  viewers  cannot  be  coUaterally  at- 
tacked on  the  ground  fbat  it  was  made  on  inauf- 
ficient  evidence. 

2.  Id  an  action  to  condemn  a  right  of  wsy 
for  a  public  road  over  delendaot's  land,  a  mem- 
ber of  the  board  of  superviaora  may  identify  a 
petition  offered  in  evidence  aa  the  one  presented 
to  and  acted  on  bv  the  board. 

3.  In  an  action  to  coudeum  a  right  of  way  for 
a  pablic  road,  a  petition  which  bad  been  presented 
to  and  acted  on  by  the  board  of  supervisors, 
in  which  the  petitioners  state  that  "we  are,  each 
and  all,  freeholders"  of  the  road  district  '*aiid 
taxable  therein  for  road  purposes,"  is  condnsiTe 
as  to  those  facts. 

4.  In  an  action  to  condemn  a  right  of  way 
for  a  public  road,  it  is  only  nett-ssary.  in  order  to 
make  out  a  prima  facie  case,  for  plaintiff  to  prove 
the  presentation  .o  the  board  of  stiiiervisora  of  a 
r^^lor  netition,  with  a  aufGcicnt  bond,  the  record 
of  the  board  showing  the  ai)poiatment  of  view- 
era,  the  report  of  the  viewers  nnd  its  approval, 
the  assessment  of  damages  and  the  setting  apart 
ont  of  the  proper  fond  of  the  money  awarded  de- 
fendant, iuM  refusal  few  10  days  to  accept  the 
same,  and  the  order  to  commence  salt  for  ciHi- 
dcmoation. 

5.  In  such  action  the  presumption  is  in  ft.? w 
of  the  regularity  of  the  board's  action,  and  the 
burden  is  on  defendant  to  show  afiirmatively  the 
contrary. 

6.  In  a  proceeding  to  condemn  a  rifcht  of  way 
for  a  public  road,  after  a  petition  to  the  board  of 
supervisors,  a  member  of  such  board  may  testi^ 
as  to  the  damages  which  will  be  sostained  by  de- 
fendant. 

7.  An  application  by  defendant  during  tiw 
trial  to  amend  hia  answer  is  addressed  to  the  dis- 
cretion of  the  trial  court  and  its  action  wiB  not 
1>e  disturbed  unless  it  fl^weais  that  defeadaat  Wii 
prejudiced  thereby* 
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CommiaBtoneni'  deelelon.  Department  2.  Ap- 
peal from  auperlOT  conrt,  BUktYon  county;  J. 
S.  Beard,  Judge. 

Proceedlnffs  by  the  county  of  Siskiyou 
against  Cbarles  Gamllch  to  condemn  a  right 
of  way  for  a  public  road  over  defendant's 
land.  From  a  judgment  of  condemnation, 
defendant  appeals.  Affirmed. 

Jas.  F.  Farraher.  for  appellant  Jas.  F. 
Lodge  and  R.  S.  Taylor,  tor  respondent 

BELCHGB,  O.  This  la  an  action  for  the 
condemnation  of  a  right  of  way  for  a  pub< 
lie  highway  over  the  lands  of  defendant. 
The  complaint  alleges  that  the  required  peti- 
tion Id  writing  for  laying  out  a  new  road, 
signed  hy  at  least  10  freeholders  of  the  road 
district  in  which  defendant's  lands  are  situ* 
ated.  and  taxable  therein  for  road  purposes, 
was  presented  to  the  board  of  superTlsors; 
that  the  necessary  accompanying  bond  was 
filed,  and  approved  by  the  bc^rd;  that  three 
viewers  were  appointed,  one  of  whom  was 
the  connty  surveyor,  and  that  two  of  the 
viewers  proceeded  to  view,  survey,  and  lay 
out  said  proposed  road;  that  they  filed  their 
report,  showing  the  course,  termini,  length, 
width,  and  probable  cost  of  the  road,  with 
the  names  of  the  landowners  who  did  not 
consent  and  the  amount  of  damages  claimed 
by  each,  and  recommended  Its  construction; 
that  defendant  would  be  damaged  by  the  lo- 
cation and  opening  of  the  route  so  establish- 
ed In  the  sum  of  $10,  as  reported  by  the 
viewers,  and  that  the  rl^ht  of  way  over  de- 
fendant's lands  was  necessary  for  the  cre- 
ation of  said  highway;  that  the  board  ap- 
proved the  report,  but  defendant  refused  to 
accept  the  damages  awarded  him;  and  there- 
after an  order  was  regularly  nlade  and  en- 
tered by  the  board  directing  the  district  at- 
torney of  the  county  to  institute  this  action. 
The  answei'  denies  moat  of  the  averments  of 
the  complaint,  and  then,  as  an  afflrmatlve 
defense,  alleges  that  while  the  heating  of 
the  petition  referred  to  In  jdalntift's  com- 
plaint was  pending,  a  petition  signed  by  10 
frechcdders  residing  within  the  road  cUstrlct, 
and  taxable  therein  for  road  purposes,  was 
filed  with  the  board  of  supervisors,  asking 
for  the  opening  up  of  a  road  over  a  different 
route  from  the  one  set  out  in  the  complaint; 
that  the  petition  was  accompanied  by  a  good 
and  auSicIent  bond,  which  was  approved  by 
the  board  and  filed,  and  that  viewers  were 
thereupon  appointed  to  view  the  proposed 
route  and  report  thereon;  that  the  vlewm 
thereafter  reported  favorably  upon  said 
route,  and  recommended  that  It  be  declared  a 
public  highway;  that  the  board  rejected  said 
report  and  refused  to  grant  the  prayer  of 
said  petition;  that  the  route  so  petitioned 
for  forms  a  more  direct  and  practicable 
route,  and  of  cheaper  construction,  than  that 
set  out  in  the  complaint  and  wlU  serve  all 
the  purposes  and  subserve  the  Interests  of 
the  general  public  much  better  than  the  oth- 


er one.  The  case  was  tried  by  the  court 
without  a  jury,  and  judgment  of  condemna- 
tion was  entered  as  prayed  for  in  the  com- 
plaint from  which  and  from  an  order  deny- 
ing a  new  trial  defendant  appeal^. 

1.  At  the  commencement  of  the  trial  coun- 
sel  for  plaintiff  moved  the  court  to  strike 
out  from  defendant's  answer  the  alleged  af- 
flrmatlve defense  set  out  therein,  and  the 
motion  was  granted.  This  ruUns  la  asdgned 
as  error,  but  we  think  It  proper.  The  facta 
set  up  In  that  pert  of  the  anawer  stricken 
oat  did  not  constitute  a  defense  to  the  ao* 
tlon.  It  was  for  the  board  of  supervisors  to 
determine  whether  a  new  road  was  neces- 
sary or  not  and.  If  necessary,  over  what 
route  It  should  be  laid  out  and  constmcted. 
PoL  Code,  H  2681-2(K)0.  In  laying  out  a  pub- 
lic road  the  board  of  supervlaorB  ezerclseB 
Judicial  functions,  and  Its  order  approving 
the  report  of  the  viewers  cunot  be  collat- 
erally attacked  on  the  ground  that  it  was 
made  upon  Insufflclent  evldaocft  Damrell  v. 
San  Joaquin  Co.,  40  Cal.  154;  Humbtddt  Oo.' 

Dlnsmore,  7G  Cal.  OM.  17  Fac.  710;  Los 
Angeles  Co.  v.  San  Job6  Land  &  Water  Co., 
06  Cal.  93.  30  Fac.  008. 

2.  Plaintiff  offered  In  evidence  the  petition 
presented  to  the  board  of  supervisors,  and 
defendant  objected  to  Its  reception  on  the 
ground  that  the  parties  who  signed  it  were 
not  shown  to  be  taxpayers  and  taxable  in 
the  road  district  and  oa  the  further  ground 
that  It  had  not  been  Identified  or  proved  to  be 
the  petition  presented.  The  plaintiff  then 
called  as  a  witness  Supervisor  Jackson,  and 
asked  him  to  state  whether  or  not  the  board 
of  supervisors  took  action  upon  the  petition 
shown  Um.  Defendant  objected  to  tblsques-' 
tlon  on  the  ground  that  it  was  incompetent' 
and  that  the  minutes  of  the  board  were  the 
best  evidence  of  the  action  taken.  Both  ob- 
jections were  overruled,  and  these  rulings 
are  assigned  as  errors.  The  evidence  of  the 
witness  Jackson  was  clearly  admissible  to 
Identify  the  petition  offered  in  evidence  as 
the  one  presented  to  and  acted  upon  by  the 
board.  In  the  petition  the  petitioners  state 
that  "we  are,  each  and  all,  freeholders"  of 
the  road  district  "and  taxable  therein  for 
road  purposes."  The  action  of  the  board 
shows  that  UiiS  statement  must  have  been 
found  to  be  true,  and  for  the  purposes  of  this 
case,  under  collateral  attack,  the  finding 
must  be  held  conclusive.  There  was  there- 
fore no  error  in  admitting  the  petition  in 
evidence. 

3.  The  defendant's  motion  for  nonsuit  was 
properly  denied.  To  make  out  a  prima  facie 
case  It  was  only  Incumbent  upon  the  plain- 
tiff to  prove  the  presentation  of  a  regular  pe- 
tition to  the  board  of  supervisors,  with  a 
Kood  and  sufficient  bond,  the  record  of  the 
board  showing  the  appointment  of  viewers, 
the  report  of  the  viewers  In  proper  form  and 
Its  approval,  the  assessment  of  damages  and 
the  setting  apart  out  of  the  proper  fund  of 
the  money  awarded  defendant,  his  refusal 
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for  10  days  to  accept  the  same,  and  the  or- 
der to  commence  suit  for  condemnation. 
Lob  Angeles  Co.  v.  Sau  Jos6  Land  &  Water 
Co.,  supra.  All  these  facta  were  sufflclently 
proved  by  the  plaintiff. 

4.  Defendant  offered  to  read  in  evidence, 
from  the  records  of  the  board  of  supervisors, 
all  entries  and  minutes  made  therein  relat- 
ing to  the  petition  in  question,  for  the  pur- 
pose of  showing  that  the  l)oard  neither  ap- 
proved the  bond  offered  in  evidence  by  the 
plaintiff,  nor  found  that  the  signers  of  the 
petition  were  freeholders  within  the  road 
district.  It  was  objected  that  the  absence 
of  an  affirmative  showing  and  finding  of  the 
facts  referred  to  could  not  defeat  the  action, 
and  the  mere  absence  of  such  findings  was 
all  defendant  here  offered  to  show.  The 
conrt  properly  sustained  the  objection,  hold- 
ing that  the  presumption  was  in  favor  of 
the  regularity  of  the  action  of  the  board, 
and  that  the  burden  was  on  the  defendant 
to  show  affirmatively  the  contrary. 

6.  The  defendant  offered  to  prove  that 
there  was  a  shorter  and  more  practicable 
route  than  the  one  sought  to  be  condemned, 
and.  In  support  of  his  right  to  do  so,  cites 
City  of  Pasadena  v.  Stimson,  91  Cal.  238,  27 
Pac.  G04.  But,  as  we  have  already  said, 
the  question  of  the  necessity  for  a  new  road 
and  of  Its  location  was  a  matter  for  deter- 
mination by  the  board  of  supervisors,  and 
not  by  the  court.  The  case  cited  Is  not  In 
point.  That  was  a  direct  proceeding  for  the 
condemnation  of  land,  without  any  inter- 
mediate action  taken  Iwfore  suit  by  any 
board  or  tribunal  acting  In  a  Judicial  ca- 
pacity, and  passing  upon  the  necessity  and 
practicability  of  the  proposed  route. 

6.  The  defendant  called  as  a  witness  one 
of  the  supervlBors  who  acted  on  the  peti- 
tion, and  asked  him:  "At  the  time  It  was 
presented,  or  at  any  time  afterwards,  did 
the  board  of  supervisors  take  or  hear  any 
evidence  as  to  the  age  or  ages  of  any  of  the 
parties  who  signed  that  petition?"  The 
question  was  objected  to  as  immaterial  and 
Irrelevant,  and  the  court  asked:  "What  is 
the  object  of  this  testimony,  Mr.  Farraher?" 
"Mr.  Farraher:  We  want  to  prove  that  the 
board  of  supervisors  heard  no  evidence  on 
this  proposition."  The  court  sustained  the 
objection,  and  It  is  earnestly  urged  that  the 
ruling  was  erroneous.  There  was  and  is  no 
suggestion  or  claim  that  any  of  the  signers 
were  minors,  and  proof  of  their  age  or  ages 
before  the  board  was  not  required. 

7.  Some  of  the  supervisors  who  acted  on 
the  petition  were  called  as  witnesses  to  tes- 
tify as  to  the  damages  sustained  by  defend- 
ant. It  is  objected  that  their  testimony  was 
neither  competent  nor  material,  and  It  Is 
said,  "It  was  a  part  of  their  Judicial  duty  in 
the  premises  to  determine  this  damage,  and 
their  records  were  the  best  evidence  of  such 
determination."  The  witnesses  were  cer- 
tainly competent  to  testify  as  to  the  dam- 
ages wblcb  the  defendant  would  sustain  tqr 


reason  of  the  laying  out  of  the  road;  and, 
while  there  was  some  conflict  In  the  evi- 
dence upon  the  question,  that  introduced  by 
the  plaintiff  was  amply  sufficient  to  Justify 
the  finding  of  the  court. 

8.  While  defendant  was  putting  in  bis  evi- 
dence, he  asked  leave  to  amend  his  answer 
by  adding  thereto  a  denial  that  he  was  pres- 
ent at  any  meeting  of  the  board  of  super- 
visors when  the  matter  of  opening  said  pro- 
posed highway  was  acted  upon  by  them,  or 
that  he  had  any  notice  of  the  time  and  place 
set  for  the  hearing  of  said  matter.  On  oh- 
jectlon  of  plaintiff  the  court  refused  to  al- 
low the  amendment,  and  this  ruling  is  as- 
signed as  error.  The  application  was  ad- 
dressed to  the  sound  legal  discretion  of  the 
trial  court,  and  its  action  will  not  be  dis- 
turlied  unless  It  api)ears  that  it  abused  its 
discretion  and  the  defendant  was  prejudiced 
thereby.  We  see  no  such  abuse  of  discre- 
tion as  would  Justify  a  reversal  of  the  Judg- 
ment on  this  ground. 

The  above  are  all  the  points  requiring  spe- 
cial notice,  and  In  our  opinion  the  Judgmeat 
and  order  should  be  affirmed. 

We  concur:  8EABLS,  C;  BRITT,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der are  affirmed. 

mCiLll 

BOWMAN  et  al.  t.  WHITE.  (No.  15,950.) 
(Supreme  Court  of  California.    Nov.  13,  1896.) 

ISJDRT  TO  EmPLOYB— NSOLIOKNCB— EriDBirci. 
Defendant's  train  havlnf;  run  into  a 
washout,  causing  the  death  of  an  employe,  the  i?- 
8ue  of  defendant'a  negligence  with  respect  ti> 
keeping  the  load  in  good  repair  shonld  have  been 
submitted  to  the  jury;  th^  question  of  cootribii' 
tory  negligence  not  being  involved,  and  the  evi- 
dence as  to  whether  the  train  was  sent  out  to  re- 
pair the  track  being  conflicting. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  A. 
A.  Sanderson,  Judge. 

Action  by  William  Bowman  and  others 
against  L.  B.  White  for  negllgenliy  canalng 
the  death  of  Victor  Bowman.  From  a  Judg- 
ment of  nonsuit,  and  an  order  denying  their 
motion  for  a  new  trial,  plaintiffs  appeaL 
Reversed. 

A.  Morgenthal,  tor  appellants.  OHva  V. 
Evans,  for  respondent 

GAROUTTE,  J.  Respondent,  In  connec- 
tion with  his  lumber  business,  owned  and 
conducted  a  railroad  running  from  his  mill 
to  the  timber,  about  eight  miles  distant. 
Upon  Monday  morning,  December  9th,  at  6 
o'clock,  and  while  it  was  yet  dark,  Victor 
Bowman,  an  ordinary  laborer,  in  connection 
with  the  engineer,  fireman,  foreman,  and 
other  laborers,  started  upon  a  working  or 
construction  train  over  the  road,  Tbey  bad 
proceeded  but  a  few  hundred  yards  when 
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the  train  ran  Into  a  washout  some  40  feet 
la  length  and  14  feet  In  depth.  Bowman 
and  the  engineer  were  killed,  and  others  of 
the  party  Injured.  This  action  was  brought 
by  represeutatives  of  Bowman  for  damages 
suffered  by  reason  of  his  death;  and,  upon 
the  evidence  offered  by  plaintiff,  a  nonsuit 
was  granted.  This  appeal  Is  prosecuted 
from  the  Judgment,  and  from  the  order  de- 
nying a  motion  for  a  new  trial. 

The  facts  of  the  case,  as  disclosed  by  the 
erideace*  are  quite  meager;  and.  In  addition 
to  those  already  stated,  It  further  appeared 
that  heavy  storms  of  rain  bad  been  preva- 
lent for  some  time;  that  during  the  previous 
week  these  men  with  this  train  had  been 
engaged  In  repairing  the  roadbed  wherever 
damaged  by  the  elements;  tliat  Saturday 
evening  previous  to  the  accident  was  the 
last  time  the  road  had  been  used,  the  wash- 
out therefore  necessarily  having  occurred 
subsequent  to  tiiat  time.  There  is  also  evi- 
dence found  in  the  record  tending  in  some 
ilegree  to  show  the  cause  of  the  washout  to 
be  traceable  to  the  breaking  of  a  flume  of 
defendant  which  was  used  in  carrying  water 
to  the  mill,  and  which  was  situated  above 
and  near  the  roadbed. 

The  defendant  was  bound  to  keep  his  road 
in  good  repair  after  construction,  and  this 
was  a  duty  be  owed  to  his  employ^  as  fully 
and  completely  as  to  bis  passengers  if  he 
bad  been  engaged  as  a  common  carrier  of 
such;  and,  if  tlie  Injury  to  the  employ^  up- 
on the  train  is  caused  by  reason  of  a  de- 
fective roadbed,  that  employe  is  entitled  to 
recover  for  such  Injury;  for,  if  the  defective 
roadbed  was  the  direct  and  proximate  cause 
of  tbe  injury,  no  question  of  the  negligence 
of  fellow  servants  la  involved. 

l^ere  is  no  question  of  coutrlbntory  n^ll- 
gence  in  the  case,  and  the  nonsuit  was 
granted,  and  must  be  sustained,  if  sustained 
at  all,  upon  the  absence  of  negligence  upon 
the  part  of  defendant;  and  the  true  deter- 
mination of  that  question  forces  us  to  a 
consideration  of  the  nature  of  the  work  car- 
ried OD  by  the  construction  train  in  connec- 
tion with  Its  employes,  and  particularly  as 
to  Its  mission  upon  this  fatal  morning.  This 
is  not  the  proper  time  to  pass  upon  the 
weight  and  character  of  the  evidence,  but 
the  record  discloses  1>eyond  a  doubt  some 
evidence  to  the  effect  tliat  this  train  left  the 
mill,  bound  for  a  point  upon  the  road  some 
4%  miles  distant,  known  as  "Kose  Curve." 
There  is  also  some  evidence  that  the  train 
was  bound  for  that  point  for  the  purpose  of 
there  repairing  the  road,  and  possiblj'  there 
is  some  evidence  to  the  effect  that  It  Intend- 
ed to  return  from  that  point  to  the  mill  with 
a  load  of  wood.  But,  whatever  Its  purpose 
may  have  been  in  starting  for  that  point 
of  destination,  we  think  It  Immaterial.  Its 
object  in  going  there,  whether  it  was  for 
wood,  or  for  the  purpose  of  repairing  the 
track,  or  for  some  other  cause,  In  no  way 
affects  the  question  under  consideration;  for, 
CaLBep.  41-44  P.— 31 


If  It  started  to  that  point  In  the  line  of  Its 
duty,  the  defendant  was  bound  to  furnish 
it  a  safe  roadbed  and  track  upon  which  to 
travel.  If  not  absolutely  bound  so  to  do,  he 
was  at  least  required  to  exercise  that  degree 
of  care  in  furnishing  a  safe  roadl>ed  and 
track  demanded  by  the  law.  There  is  some 
evidence  in  the  record  ludlcatlng  that  this 
construction  train,  at  the  time  of  the  acci- 
dent, was  upon  the  track  for  the  purpose  of 
repairing  defects  In  the  road,  wherever 
found,  as  it  passed  upon  its  way;  and,  if 
that  be  the  fact,  the  rule  of  law  applicable 
to  such  a  case  may  be  found  stated  in 
Vaughn  v.  Railway  Co.,  83  Cal.  18,  23  Poc. 
215.  But  it  is  sufficient  here  to  say  tliat  tbe 
evidence  does  not  all  point  that  way,  and  a 
conflict  therein  is  clearly  apparent.  There 
being  such  a  conflict,  no  question  of  law  was 
raised,  but  rather  a  pure  question  of  fact, 
which  should  have  been  solved  by  the  Jury 
alone. 

For  tbe  foregoing  reasons,  the  Judgment 
and  ordw  are  reversed,  and  tbe  cause  re- 
manded. 

We  concur:  HARBISON.  J.;  VAN  FLEET. 

J. 


110  Cal.  H 

WHITE  V.  SUrERIOR  COURT  OP  CITY 
AND  COUNTY  OB"  SAN  FUANOiSCO. 
(S.  F.  S4.) 

(Saprane  Ooort  of  Califrania.    Nov.  13,  168S.) 

Cbrtiouari— Prouibition — Wbbn  Lies. 

1.  Certiomri  will  not  lie  to  review  an  appeal- 
able order  or  judgment,  though  they  bo  void. 

2.  Since  an  appi^al  lies  from,  uuil  is  aa  ade- 
quate remedy  to  prevent  execution  of.  no  order 
of  court  appointiu)!  a  receiver  of,  and  dtreoting  a 
sale  by  bim  of,  property  of  a  plaintiff  io  a  di- 
vorce action,  to  satisfy  a  judgment  of  alimODy 
against  iiim,  prohibition  will  not  issue  for  bucIi 
purpoRo,  tlioi  gh  the  onler  Is  void  as  Id  excess  of 
the  jurisdiction  ot  the  court. 

In  bank. 

Petition  by  George  E.  White  against  the  su- 
perior court  for  certiorari  to  review,  and  pro- 
hibition to  stop  the  execution  of,  an  order  of 
defeiidnut  court  appointing  a  receiver  of  peti- 
tioner's property,  and  directing  a  sale  to  satis- 
fy a  Judgment  for  alimony  bad  against  him  as 
plaintiff  In  a  divorce  action.    Writs  denied. 

Barclay  Henly  and  Edward  Lynch,  for  peti- 
tioner.   Heniy  E.  Highton,  tot  respondent. 

VAN  FLEIJT,  J.  This  Is  an  original  pro- 
ceeding, which.  In  the  matter  of  remedies 
sought,  Is  somewhat  multifarious,  and  conse- 
(lueutly  not  susceptible  of  single  deflnition. 
i'etitioner  asks  for  certiorari  to  review,  and 
prohibition  to  stop  the  executicm  of,  a  certain 
order  of  the  respondent  court  complained  of. 
From  tbe  petition  and  the  return  thereto.  It 
appears  that  In  an  action  tor  divorce  pending 
in  said  superior  court.  In  wblcb  the  petitioner, 
George  E.  White,  Is  plaintiff,  and  one  Fiankie 
White  defendant^  a  decree  of  divotce  was  en* 
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tered  In  May,  1SS9,  and  the  question  of  tbe 
property  rights  of  the  parties  referred  to  a  ref- 
eree for  report  thereon.  Subsequently,  In  June, 
3804.  a  receiver  was  appointed  in  said  cause 
to  take  charge  and  possession  of  the  property, 
real  and  personal,  of  the  plaintiff  therein,  the 
Itetltioner  here,  and  hold,  manage,  and  control 
the  same,  under  the  auperviaiou  of  said  supe- 
rior coiu-t,  until  further  order  in  the  premises. 
On  February  9,  1805,  the  report  of  the  referee 
having  been  received,  said  court  made  and  en- 
tered Its  final  decree  In  said  action,  awarding 
to  the  defendant  therein,  Frankle  White,  the 
sum  of  $100,000,  as  permanent  and  final  ali- 
mony, allowances,  etc.,  and  directing  that  the 
receiver  theretofore  appointed  be  continued  as 
such,  and  take  all  necessary  and  proxier  meas- 
ures to  enforce  and  secure  the  payment  and 
satisfaction  of  the  amount  awarded  by  said  de- 
cree, and  certain  unpaid  monthly  allowances 
due,  and,  after  such  payment,  to  hold  any  resi- 
due of  said  property  subject  to  the  further  or- 
der of  the  court.  Thereafter,  on  the  IMh  day 
of  April,  1895,  said  court,  on  application  of 
tbe  defendant  In  said  cause,  and  against  tbe 
objections  of  the  petitioner,  made  an  order 
therein  requiring  and  directing  said  receiver 
to  proceed  as  such,  and  sell  the  property  of 
the  petitioner,  so  far  as  should  be  necessary, 
fu  satisfaction  of  said  Judgment  It  Is  this 
last-mentioned  order  which  is  made  the  subject 
of  attack  herein.  Petitioner  alleges  that  the 
making  of  said  order  directing  a  sale  by  said 
receiver  of  petitioner's  property,  consisting  in 
large  part  of  lands  in  ditterent  counties  of  the 
state,  for  the  satisfaction  of  a  mere  money 
Judgment,  such  as  It  is  contended  the  final  de- 
cree In  said  cause  In  effect  Is,  Is  beyond  tbe 
jurisdiction  of  said  supertor  court,  and  con- 
trary to  the  course  of  the  law,  for  various  al- 
leged reasons  not  necessary  to  be  here  re- 
cited; that  the  only  competent  way  In  which 
said  property  can  be  sold  In  satisfaction  of 
said  Judgment  or  decree  is  by  execution  at  the 
liands  of  the  sherlfl;  and  {hat  a  sale  by  said 
receiver  will  operate  to  deprive  petitioner  of 
bis  property  without  due  process  of  law. 

Wltliout  examining  Into  the  question  of  the 
power  of  the  court  to  make  said  order,  it  la 
apparent,  we  think,  at  the  threshold,  that,  up- 
on tbe  facts  stated,  petitioner  Is  entitled  to 
neither  remedy  sought. 

1.  It  la  very  clear  that  the  facts  do  not 
make  a  case  wherein  certiorari  may  be  availed 
of.  That  writ  will  lie  only  where  there  is  no 
appeal  from  the  Judgment  or  order  complained 
of.  Code  Civ.  Proe.  §  1003;  Stuttmelster  v.  Su- 
perior Court,  71  Cal.:-{22, 12  Fac.270,  and  cases 
there  cited.  The  order  In  question  Is  a  special 
order,  made  after  final  Judgment,  and,  as  such. 
Is  made  the  subject  of  appeal  by  express  terms 
of  the  statute  (Code  Civ.  Proc.  S  030,  subd.  3; 
Id.  fi  963,  subd.  2;  Slavonic  I.  M.  B.  Ass'n  t. 
SnpertOT  Court,  65  Cal.  500,  4  Pac.  500;  LIv- 
ermore  v.  Campbell,  52  Cal.  75;  Calderwood 
T.  Peyser,  42  CaL  110);  and,  being  so  appeal- 
able. It  cannot  be  reviewed  by  <»rtiontri.  Nor 
doM  It  make  any  dlffereBos  in  tbls  teq^  if 


the  order  be,  as  contended,  In  excess  of  the  Jo- 
risdictlon  of  the  conrt  making  It,  and  conse- 
quently void.  Void  Judgments  and  orders  are 
not  the  less  appealable  by  reason  of  that  fact 
(Llvermore  v.  Campbell,  supra);  and,  when 
that  remedy  Is  afforded,  it  excludes  the  right 
to  certiorari,  notwithstanding  the  order  be 
void  In  the  extreme  sense  (People  t.  Sbepard. 
28  Oal.  115;  Stoddart  v.  Supertor  Court  [Cal.] 
41  Pac.  278).  "It  may  be  readily  admitted," 
says  Mr.  Justice  McFarland,  in  delivering  the 
opinion  of  the  court  in  the  case  last  cited, 
"that  the  court  had  no  Jurisdiction  to  make 
the  order;  but,  as  the  order  Is  appealable,  cer- 
tiorari will  not  tie,  because  It  lies  only  when 
•there  Is  no  appeaL' "  So  far,  then,  as  the  rem- 
edy by  certiorari  Is  concerned.  It  would  lie 
wholly  unprofitable  to  consider  the  questton  as 
to  the  Jurisdiction  of  tbe  napond^t  to  make 
the  order  complained  of. 

2.  And  we  regard  it  hb  equally  clear  that 
the  case  is  not  one  for  prohibition.  The  writ 
of  prohibltifm  lies  only  wbere  there  has  been 
an  excess  of  Jurisdiction,  and  there  is  "nbi. 
a  plain,  speedy  and  adequate  remedy  in  tli.' 
ordinary  course  of  law."  Code  Civ.  PrcK-. 
H  1102,  1103.  The  petitioner  having  the 
right  of  appeal  from  the  order  under  consid- 
eration, the  question  arises  whether  thiA 
right  affords  him  "a  plain,  speedy,  and  ade- 
quate remedy"  for  tbe  cwrection  of  the  wrong 
complained  of,  since,  onlike  the  provision 
with  reference  to  certiorari,  the  mere  right 
of  appeal,  Independently  of  its  affording 
adequate  relief,  does  not,  Ipso  facto,  deprive 
him  of  the  remedy  by  prohibition.  Have- 
meyer  v.  Superior  Court,  84  Cal.  327,  397,  24 
Pac.  121.  It  Is  well  established,  however, 
that  when  an  appeal  affords  a  complete  and 
adequate  remedy,  and  the  same  ends  may 
be  accomplished,  although  peitiaps  not  in 
80  expeditious  a  manner,  the  party  Is  not  en- 
titled to  the  extraordinary  remedy  by  prohibi- 
tion, but  must  have  resort  to  his  remedy  by 
appeal.  In  Agasslz  T.  Superior  Court,  90  Cal. 
101,  27  Pac.  40,  it  is  said:  "Petitioners  have 
the  right  to  appeal  from  the  order  refusing; 
to  dissolve  the  attachment,  and  would  have 
an  appeal  from  any  final  Judgment  in  the 
cafe;  and  such  appeal  being  'a  plain,  speedy, 
and  adequate  remedy,  in  the  ordinary  course 
of  law,'  within  the  meaning  of  secticm  1103 
of  the  Code  of  Civil  Procedure,  pn^bltlon 
does  not  lie.  A  remedy  does  not  fall  to  be 
speedy  and  adequate  because  by  pursuing  It 
through  tbe  ordinary  course  of  law  more  time 
would  probably  be  c(HiBnmed  than  In  the 
proceeding  here  sought  to  be  used;  and  it 
makes  no  difference  that  In  this  instance  a 
question  of  Jurisdiction  Incldentnlly  dq)ends 
upon  the  validity  of  an  attachment."  In 
Grant  v.  Superior  Court,  106  Cal.  324,  39  Pac 
GOi,  a  writ  of  prohibition  was  sought  to  re- 
strain tbe  superior  court  from  making  an  or- 
der fixing  the  compenaatI(ni  of  a  receiver, 
whose  appointment  in  the  action  was  admit- 
tedly void,  and  It  was  said  by  this  conrt: 
"We  are  of  opinion  that,  wbetta«r  the  pro- 
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ceeding  -wbkA  the  petitioners  seek  to  arrest 
Is  or  Is  not  wltbout  or  In  excess  of  the  Ju- 
Tlsdictlon  of  tbe  superior  conrt,  tbe  writ  of 
prohlbltlcHi  oogbt  not  to  Issue,  for  tbe  reason 
that  tbe  petitioners  bare  a  plain,  aveedy,  and 
adequate  remedy  by  appeal  from  any  order 
the  court  may  make,  by  wblch  tbey  would 
be  Injuriously  affected.  *  *  *  It  we  are 
right  In  the  conclusion  that  any  party  as- 
grieved  by  an  order  of  conrt  directing  him  to 
pay  tbe  receirer's  compensation,  or  directing 
payment  out  o£  a  fond  In  wblcb  be  Is  in- 
terested, bas  an  appeal  fnnn  sncb  caedex,  as 
from  a  final  judgment  In  an  Independent  pro- 
ceeding ccdlateral  to  tbe  main  actloo,  and 
that  be  may  stay  all  proceedings  upon  such 
order,  pending  bis  appeal,  by  filing  a  proper 
nndertaktng,  there  can  be  no  need  ot  a  writ 
of  prohibition  In  such  a  case,  and  It  will  not 
He.  See  cases  referred  to  In  Hav^eyer  t. 
Superior  Court,  81  Gal.  398,  34  Pac  121."  In 
this  case  no  reason  Is  urged  why  the  right  of 
appeal  which  petitions  enjoys  will  not  fur- 
nish him  complete  and  full  relief  In  the  prem- 
ises. By  such  appeal  the  hand  of  the  superiw 
court,  and  that  of  Its  Instrument,  the  re- 
ceiver, can  be  effectually  stayed  pending  Its 
determination,  by  giving  the  proper  bond; 
and  thus  the  rigbts  of  the  petitioner  be  ade- 
quately preserved  until  finally  determined. 
Under  such  circumstances,  as  suggested  In 
Grant  v.  Superior  Court,  aupra,  there  can  be 
no  necessity  for  prohibition.  In  this  view 
It  becomes  quite  as  Impertinent  hen  as  in 
disposing  of  petitioner's  right  to  certiorari  to 
Inquire  into  the  power  of  tbe  court  to  make 
the  order  In  question. 

It  follows  ttiat  the  rule  must  be  diacliarged, 
and  the  application  denied.   It  Is  so  ordered. 

We  concur:  BEATTY,  O.J.;  GATIOUTTB, 
J.;  HAIlttlSON,  J.;  McrARLAND.J.;  HEN- 
SHAW,  J. 

110  Cal.  t07 

BOYCE  T.  FISK.    (No.  18,448.) 
OBinireme  Conrt  of  Califoniia.  Nof.  18,  1^6.) 

BZOBSBTVB  KaTB  or  INTKREST— EQCITABLS  RSLISr 

— Saiispactiok  op  Moktqaob— Moktoaob 
Debt  Bahued— Dechee. 

1.  Under  Civ.  Code,  §  1918,  providinff  that 
parties  may  contract  in  writing  for  the  payment 
of  any  rate  of  interest,  equity  will  not  relieve 
one  who  has  contracted  to  pay  ist«^t  larfjely 
in  excess  of  the  current  rates,  in  tlie  absence  ot 
acddent,  mistake,  actaal  fraud,  or  undue  in- 
fiaence. 

2.  The  administrator  of  a  deceaicd  mortga- 
gor is  not  entitled  to  have  the  mortKagt?  aatislied 
wliile  the  mortgage  debt,  valid  in  its  inception, 
remains  unpaid,  even  though  an  action  thereon  by 
the  morttnigee  is  barred  by  limitations. 

3.  Where  aa  administrator  whose  intestate 
owed  a  valid  mc«tgage  debt,  which  is  barred  hy 
limitations,  brings  action  against  the  mortgagee 
to  quiet  title,  the  court  may  decree  that  the  ac- 
tion be  dismissed  onless  plaintiff  pay  the  mort- 
gage debt  within  a  specified  time. 

4.  In  such  action  a  judgment  which  de- 
crees that,  on  plaintiff's  failure  to  nny  the 
■mount  of  the  mortgage,  all  his  title  to  tne  prop- 
erty shall  cease  and  defendant's  title  shall  be 


good  and  valid,  Is  erroneous,  dttce  Its  f-flect  would 
be  to  grant  defendant  an  afflrmatlTe  remedy  for 

his  outlawed  debt 

Department  2.  Appeal  from  superior  conrt; 
Fresno  county:  J.  B.  Webb,  Judge. 

Action  by  William  T.  Boyce,  administrator 
of  tbe  estate  of  Thomas  Boyce,  deceased, 
against  Asa  Fisk,  to  quiet  title,  and  for  other 
relief.  Frcm  a  decree  tor  d^adant,  ptaln- 
tiff  appeals.  ModUed. 

Bome  ft  Scbleslnger  and  Oeo.  Xi.  Hood,  for 
appellant.  Tapper  ft  Wdsb,  for  respcmdent. 

PEB  CURIAM.  This  action  was  brought 
to  obtain  a  decree  to  the  effect  that  Thomas 
Boyce  was  at  the  time  of  his  death  the  owner 
in  fee  simple  of  an  undivided  half  of  section 
15  hi  township  14  S.,  range  14  E.,  Mt  Diablo 
B.  ft  M.,  situate  In  tbe  county  of  Fresno, 
state  of  California;  that  an  aocountlng  be 
had  to  determine  the  amount  due  to  defend- 
ant l^>on  a  mortgage,  and  that  defendant 
bas  no  right,  tlfle.  or  interest  In  tbe  land, 
except  as  a  mortgagee  thereof;  and  tliat  up- 
on the  payment  to  defendant  of  such  som  as 
may  be  found  due  him,  if  any,  he  be  required 
to  satisfy  his  mortgage.  The  cause  comes  np 
on  tbe  appeal  of  plaintiff  from  the  final  de- 
cree, and  is  presented  upon  the  judgment 
roll,  imsupported  by  any  sttitement  or  bill  <tf 
exceptions.  The  findings  show  that  on  tbe 
7th  day  of  August,  1880,  Thomas  Boyce  wss 
the  owner  of  the  tract  of  land  herelubefore 
mentioned,  and  that  on  said  last-mentioned 
day  he  borrowed  from  Asa  FUOc.  tbe  defend- 
ant and  respondent  herein,  tbe  sum  of  $260. 
and  made  to  the  latter  his  promissory  note 
in  writing,  in  the  words  and  figures  follow- 
ing: "San  Francisco.  Cal.,  Aug.  7,  1880. 
1200.00.  Thirty  days  after  date  (without 
grace)  I  promise  to  pay  to  Asa  Flak,  or  order, 
the  sum  of  two  hundred  and  8ix^  dollars, 
to  be  imld  only  In  gold  coin  of  the  govem- 
ment  of  the  United  States  of  America,  tor 
TOlue  received,  with  Interest  thereon.  In  like 
gold  coin,  from  maturity,  at  the  rate  of  four 
(4)  per  cent,  per  month,  until  paid;  interest 
to  bo  paid  monthly  In  advance,  and  If  not  so 
paid  to  become  a  part  of  tbe  prtndpal,  and 
bear  thereafter  the  same  rate  of  Interest, 
compounded  monthly  In  advance,— for  value 
received.  This  note  to  be  paid  at  the  office 
of  Asa  Fisk.  [Signed]  Thomas  Boyce."  To 
secure  the  payment  of  tbe  said  promissory 
note,  Boyce  executed  and  delivered  to  Fisk 
a  deed  of  conveyance,  absolute  In  form,  but 
intended  as  a  mortgage,  of  the  tract  of  land 
hereinbefore  mentioned,  and  at  tbe  same 
time,  and  as  further  security,  assigned  to 
said  Fisk  a  policy  of  insurance,  fully  paid 
up,  upon  the  life  of  him,  the  said  Boyce,  is- 
sued by  tbe  Connecticut  Mutual  Life  Insur- 
ance Company  of  Hartford,  Conn.  No  part 
of  the  promissory  note,  principal  or  interest, 
was  ever  paid  by  Boyce,  or  by  any  one,  np 
to  the  date  of  his  death,  which  occurred  on 
the  nth  day  of  October,  1892.  On  tbe  28tb 
ct  March,  1803,  Fisk  collected  $1,3  50  on  tbe 
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said  policy  of  InBurance,  and  applied  the  same 
on  accouDt,  and  In  part  payment  of  the  in- 
terest then  due  on  the  said  promissory  note. 
FUb  paid  all  the  taxes  levied  upon  the  land, 
amotintlng  to  (108.31,  and  never  claimed  to 
hold  or  own  the  land  except  as  a  mortgagee. 
Plaintiff  was  duly  appointed  administrator 
of  the  estate  of  said  Thomas  Boyce,  de- 
ceased, April  17,  1893,  and  duly  qualified  and 
Is  still  acting  as  such  administrator.  The 
court  further  found  that,  "by  the  agreed 
statement  of  facts  herein,  that  it  lias  heea 
stipulated  that  the  com-t  may  grant  to  either 
party  such  proper  legal  or  equitable  relief  as 
either  party  may  be  entitled  to  under  said 
stipulation  and  the  pleadings  and  facts  in 
the  case,  and  In  accordance  therewith,  and 
as  an  equitable  adjustment  and  decision."  The 
court  then  proceeded  to  allow  to  defendant. 
Flak,  Interest  upon  the  promissory  note,  ac- 
cording to  Its  terms,  for  four  years  from  its 
date,  and  7  per  cent,  per  annum  upon  the 
amount  thus  found  due  at  the  expiration  of 
said  term  of  four  years;  deducted  the  sum 
collected  on  the  insurance  policy  In  1893, 
leaving  a  balance  due  at  the  date  of  the  de- 
cree of  $1,606.06;  and  decreed  that  upon  the 
payment  of  said  sum  of  91,606.06.  with  legal 
Interest  thereon  from  the  date  thereof,  with- 
in one  year  from  said  date,  viz.  May  14, 
1894,  the  defendant  should  satisfy  the  mort- 
gage; also,  that,  should  plaintiff  &il  within 
one  year  from  said  date  to  pay  said  sum  of 
money,  then  and  In  that  event  his  right  to 
the  land  should  cease  and  be  barred,  and 
defendant's  title  thereto  should  be  good  and 
valid,  and  that  each  party  should  pay  his 
own  coBta  A  decree  was  entered  accord- 
ingly. 

The  contention  of  appellant  Is  that  the 
tmns  Imposed  by  the  superior  court  upon 
plaintiff,  as  a  c<mditlon  of  the  redemption  of 
the  property,  are  nnrrasonable  and  exorbi- 
tant; that  the  terms  of  the  promissory  note 
to  defendant  were  so  manifestly  unjust  and 
oppressive  that  a  court  of  equity  should  re- 
fuse to  uphold  them;  and  that  plaintiff  should 
only  be  called  upon  to  return  the  money 
borrowed,  with  legal  interest  thereon.  We 
can  only  look  to  the  amended  complaint,  an- 
swer, findings,  and  decree,  in  determining 
the  questions  presented.  The  real  question, 
under  these  circumstances,  la,  do  the  find- 
ings respond  to  the  issues,  and  do  they  sup- 
port the  decree?  Finding  8  Is  to  the  effect 
that  the  parties  have  stipulated  "that  the 
court  may  grant  to  either  party  such  proper 
1^1  or  equitable  relief  as  either  party  may 
be  entitled  to  under  said  stipulation  and  the 
pleadings  and  facts  in  the  case,  and  in  ac- 
cordance  therewith,  and  as  an  equitable  ad- 
Jnstmait  and  decision."  Turning  to  the  com- 
plaint, we  find  therein  no  charge  or  sugges- 
tion of  mistake  or  accident  In  making  the 
not^  or  that  defendant,  Fisk,  was  guilty  of 
any  misrepresentation,  fraud,  or  oppression 
In  procuring  decedent,  Thomas  Boyce;  to 
make  the  note  or  execute  and  deliver  the 


securities.  If  the  plaintiff  as  representative 
of  Thomas  Boyce,  deceased,  is  entitled  to  any 
relief  in  a  court  of  equity,— if  he  is  entitled 
to  redeem  the  mortgaged  property  without  a 
compliance  with  the  terms  and  conditions  of 
the  agreement  made  by  his  decedmt,— It  mwft 
be  upon  the  ground  that  the  terms  and  con- 
ditions of  the  promissory  note  were  so  on- 
erous as  to  authorize  the  court  to  refuse  to 
enforce  its  provl^ons.  In  this  state  "parties 
may  agree  in  any  contract  in  writing  for  the 
payment  of  any  rate  of  Interest,  and  It  shall 
be  allowed,  according  to  the  terms  of  the 
agreement,  until  the  entry  of  Judgment." 
Civ.  Code,  8  1018.  Courts  of  equity  are  as 
much  bound  by  the  laws  of  the  land  as  courts 
of  law,  and  neither  may  set  aside  or  annul 
contracts  made  In  strict  compliance  there- 
with, with  impunity.  The  rate  of  Interest 
provided  for  in  the  note  to  Flsfe  was.  no 
doubt,  largely  In  excess  of  the  current  rates 
prevailing  at  the  date  of  the  note  in  ques- 
tion. At  an  early  period  In  the  history  of 
this  state,  the  rate  of  Interest  agreed  upon  In 
this  note  would  have  been  much  below  cur- 
rent rates.  AVhen  given,  it  was  much  great- 
er than  such  rates.  No  doubt  the  excess  of 
interest  Is  a  circumstance  which,  coupled 
with  others  tending  to  show  actual  fraud,  or 
such  circumstances  of  oppression  and  over- 
reaching as  warrant  the  Inference  of  undue 
advantage,  Is  sofiBcient  cause  for  setting 
aside  a  contract.  But  without  some  sudi 
showing  a  court  of  equity  may  not  disregard 
the  contract  which  the  parties  have  deliber- 
ately made,  and  make  a  new  one  for  them. 
If  the  court,  under  such  circumstances,  can 
decree  the  rate  of  interest  stipulated  In  a 
given  written  contract  as  being  too  large,  and 
establish  a  lower  rate,  then,  by  parity  of  rea- 
soning, it  should  be  at  liberty.  In  a  similar 
case,  but  where  the  rate  of  intwest  agreed 
upon  is  deemed  too  small,  to  fix  a  larger  one; 
and  thus  it  would  In  effect  become  the  guard- 
ian of  business  men,  and  be  at  liberty  to 
supervise  and  modify  all  their  contracts. 
Had  Fisk  brought  an  action  to  foreclose  his 
mortgage  within  the  lifetime  of  hts  demand, 
can  there  be  any  doubt  but  that,  In  the  ab- 
sence of  any  showing  of  fraud  or  mistake, 
he  would  have  been  entitled  to  a  decree? 
We  think  not  The  fact  that  his  debt  Is 
barred  by  the  statute  of  limitations  does  not 
absolve  his  mortgagor,  who  would  redeem 
the  mortgaged  property,  from  paying  the 
debt.  The  moral  obligation  remains,  and 
rests  upon  the  mortgagor  who  would  re- 
deem, to  pay,  as  a  condition  thereof,  the  sum 
of  money  which  the  mortgagee  could  have 
recovered  but  for  the  bar  of  the  statute. 
Spect  V.  Spect,  88  Cal.  437,  26  Pac.  203; 
Booth  V.  Hosklns,  75  Cal.  271,  17  Pac.  225; 
Grant  v.  Burr,  54  C.H.  298;  Zellerbach  v.  Al- 
leaberg,  99  Cal.  69.  33  Pac.  786. 

We  have  examined  with  care  the  several 
cases  cited  by  the  appellant  In  support  of  his 
contention.  Brown  v.  Hall,  14  R.  I.  249, 
which  may  be  regarded  as  a  leading  case. 
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was  a  bUI  to  redeem  tnm  a  mortgage.  In 
which  the  complainant  sought  to  hare  the 
hiterest  (5  per  cent,  per  month)  reduced  to 
a  legal  or  reasonable  rate,  on  the  ground 
that  the  stipulated  rate  was  grossly  exorbi- 
tant The  complainant  stated  particularly 
the  circumstances  under  which  the  note  and 
mortgage  were  originally  given,  for  the  pur- 
pose of  showing  that  he  did  not  fully  under- 
stand the  terms  of  the  note  when  he  signed 
It,  and  that  the  defendant  took  advantage 
of  hts  necessities  and  Inexperience,  and  of 
his  Gonfldence,  to  overreach  and  Impose  up- 
on him.  "nie  court  allowed  the  conventional 
interest  for  six  months,  ander  a  statute  of 
Rhode  Island  which  permitted  borrowers 
and  lenders  to  make  their  own  terms  In  re- 
gard to  Interest,  and  reduced  the  interest  to 
a  reasonable  rate  after  the  maturity  of  the 
note.  It  Is  not  plain,  from  the  report,  what 
the  evidence  showed,  but  It  may  fairly  be  in- 
ferred that  It  went  beyond  the  allegations  of 
the  complaint,  for  the  court  said:  **We  hesi- 
tate at  this  decision  only  because  the  facts 
on  which  we  rest  it  are  very  Imperfectly 
alleged  In  the  bill.  The  facts,  however, 
were  put  In  evidence  without  objection,  and, 
this  being  a  bill  to  redeem,  we  do  not  think 
we  ought  to  oblige  the  complainant  to  sub- 
mit to  unjust  terms  of  redemption  by  rear 
son  of  any  technical  defect,  but  should  rath- 
er permit  him  to  amend,  if  amendment  be 
necessary,  on  proper  terms."  It  is  very  ap- 
parent that  Id  that  case  the  elements  of 
fraud  and  oppression  on  the  part  of  the 
mortgagee  concurred  with  the  rate  of  In- 
terest charged  to  convince  the  court  that 
such  fraud  had  been  practiced  as  to  war- 
rant a  reduction  of  the  conventicmal  rate  (tf 
interest  agreed  upon.  Hough  v.  Hunt,  2 
Ohio,  405,  was  a  case  in  which  Hough,  being 
pressed  for  money,  applied  to  Himt  fOr  a 
loan  of  $2,G00.  Hunt  agreed  to  lend  him 
|>10,000  on  condition  that  he,  the  said  Hough, 
should  purchase  from  him  acres  of  land 
at  f20  per  acre,  being  more  than  double  its 
value.  A  portion  of  the  money  was  loaned. 
In  an  action  by  Hough  for  relief  the  court 
rescinded  the  contract  for  the  land,  being  of 
opinion  that  Hunt  hod  taken  an  unfair  ad- 
vantage of  Hough's  necessities.  The  court 
said:  "When  a  person  is  incumbered  with 
debts,  and  that  fact  is  known  to  a  person 
with  whom  he  contracts,  who  av^ls  himself 
of  it  to  exact  an  unconscionable  bargain, 
equity  will  relieve  on  account  of  the  advan- 
tage and  hardship.  Where  the  Inadequacy 
of  the  price  Is  so  great  that  the  mind  re- 
volts at  it,  the  court  vrlll  lay  hold  of  the 
slightest  circumstances  of  oppression  or  ad- 
vantage to  rescind  the  contract."  In  Butler 
V.  Duncan,  47  Mich.  94.  10  N.  W.  123,  a 
young  man  of  dissolute  and  prodigal  habits, 
in  want  of  money,  had  given  his  note  for 
$5,000,  secured  by  mortgage,  with  Interest 
at  10  per  cent.  iH>r  aimum.  on  all  his  proper- 
ty, and  hud  received  only  aljout  ?2,0(io  and 
IGO  acres  of  laud,  for  $3,200,  which  was 


worth  llttie  over  f 1,000.  In  rescinding  the 
contract  the  court  Ba\&:  "To  state  the  trans- 
nctioa  mildly,  it  was  taking  advantage  of 
Duncan's  weakness  and  anxiety,  and,  under 
the  guise  of  an  appar«ttly  fair  business 
transaction,  exacting  a  usurious  interest, 
which  a  court  of  equity  cannot  sanction." 
In  this  last  case,  as  in  the  Ohio  case  supra, 
it  is  apparent  that  an  attempt  was  made  to 
evade  the  usury  law  of  those  states,  which 
in  Itself,  if  fully  proven,  was  sufflcient  to 
Invalidate  the  contracts,  and  which,  coupled 
with  circumstances  of  fraud  on  the  part  of 
the  parties  loaning  their  funds,  served  to 
Justify  the  rulhigs.  In  the  preset  case  the 
loan  was  made,  not  In  evasion  of,  but  pursn* 
ant  to,  the  letter  and  spirit  of  the  law,  and  no 
circumstances  of  fraud  are  charged.  The 
case  of  SIme  v.  Norris,  8  Phlla.  84,  seems  to 
fully  sustain  the  contention  of  -  appellant, 
yet  we  do  not  tiilnk  it  can  be  upheld  as  the 
law  of  tills  state.  The  case  was  this:  In 
1864  the  defendant,  Noirls,  at  San  Francis- 
co, Cel.,  had  made  bis  promissory  note  to 
Robbins  for  $4,125,  payable  30  days  after 
date,  with  interest  at  2^  per  cent  per 
month,  payable  monthly  in  advance,  and,  if 
not  so  paid,  to  be  compounded  and  become 
a  part  of  the  principal,  and  bear  like  Inters 
est.  The  action  was  by  an  indorsee  against 
the  maker.  The  claim,  when  sued,  amount- 
ed to  over  $26,000,  and  Sharswood,  J.,  said, 
"I  think  this  contract  though  lawful,  was 
an  oi^resslve  and  unconscionable  one,  which 
the  conrts  of  this  state  [Pennaylrania]  onght 
to  have  no  hand  in  enforcing  according  to 
its  letter,"  and  ordered  Judgment  for  the 
principal  and  the  legal  rate  of  Interest  then 
prevailing  In  California,  viz.  10  per  cent  per 
annum.  The  strongest  showing  In  behalf  of 
appellant  which  we  have  found  is  contained 
la  Story'B  Equity  Jurisprudence,  at  seetlMi 
331,  where  he  says:  "And  here  we  may  ap- 
ply the  remark  that  the  proper  jurisdiction 
of  conrts  of  equity  is  to  take  every  one's  act- 
according  to  conscience,  and  not  to  suffer 
undue  advantage  to  be  taken  of  the  strict 
form  of  law  or  of  positive  rules.  Hence  it 
Is  that,  even  if  there  be  no  proof  of  fraud  or 
imposition,  yet  if,  upon  the  whole  circum- 
stances, the  contract  oppears  to  be  i^Bsly 
against  conscience,  or  grossly  unreasonable 
and  oppressive,  courts  of  equity  will  some- 
times Interfere  and  grant  relief,  although 
they  are  certainly  very  cautious  of  interfer- 
ing, unless  upon  very  strong  drcumstances. 
But  the  mere  fact  that  the  bargain  Is  a  Tery 
hard  or  unreasonable  one  is  not  generally 
sufflcient  per  se  to  Induce  these  courts  to  in- 
terfere. And  Indeed  it  will  be  found  that 
there  are  very  few  cases  not  Infected  with 
positive  or  actual  fraud  In  which  they  do 
intei-feve,  except  where  the  parties  stand  in 
some  very  peculiar  predicament  and  In  some 
sort  under  the  protection  of  the  law,— from 
ase  or  character  or  relationship."  The  cases 
cited  by  the  learned  author  tend  to  show 
that  except  In  case  of  fraud  or  Imposition, 
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and  ezcept  where  the  partleB  stand  In  some 
peculiar  predicament,  by  reason  of  age  or 
condition,  snch  as  expectant  heirs,  Bailors, 
and  the  like,  courts  of  equity  only  interfere 
in  the  most  extraordinary  cases.  The  fact 
that  a  bargain  is  a  very  hard  or  unreason- 
able one  Is  not  In  itself  sufficient,  and  that 
Is  all  that  can  be  said  of  the  contract  In  the 
present  case. 

But  that  part  of  the  Judgment  which  de- 
crees that,  upon  the  failure  of  plaintiff  to 
pay  the  amount  remaining  unpaid  on  the 
mortgage,  all  his  right  and  title  to  the  mort- 
gaged premises  shall  cease  and  determine, 
and  the  title  of  the  defendant  thereto  shall 
be  good  and  valid,  and  pMntlfl  shall  be 
barred  from  asserting  any  claim,  interest,  or 
title  to  said  premises,  is  unwarranted  and 
erroneous.  The  proper  Judgment  would  be 
tbat  upon  the  failure  of  plaintiff  to  pay  the 
said  amount  within  the  time  specified  by  the 
court  the  action  be  dismissed.  Cowliig  v. 
Rogers,  34  Gal.  655;  Booth  t.  Hosklns,  75 
Cat  271, 17  Fac.  225.  Although  plaintiff  can- 
not hare  bis  title  quieted,  under  the  facts 
here  presented,  while  the  money  for  which 
the  mortgage  was  given  remains  unpaid, 
stUI  the  defendant  can  have  no  affirmative 
remedy  for  his  outlawed  debt,  which  the 
Judgment,  as  It  stands,  would  give  him.  If 
plaintiff  warn  suing  In  his  own  right,  it 
might,  perhaps,  be  plausibly  argued  that  by 
his  complaint  he  waived  the  defuse  of  the 
statute  of  limitations  against  the  barred 
debt  of  defendant;  but  an  administrator 
will  not  be  permitted  to  waive  either  the 
general  statute  of  limitations,  or  the  failure 
of  a  party  to  present  his  claim.  The  Judg- 
ment must  therefore  be  modified  as  above 
Indicated. 

The  cause  Is  remanded,  with  directions  to 
the  supwlor  court  to  modify  the  Judgment 
as  above  indicated  by  striking  ther^om  all 
of  the  clause  immediately  preceding  the  last 
clause  therein,  commencing  with  the  words, 
In  folio  72  of  the  printed  transcript,  "It  is 
further  ordered,"  and  ending  with  the  words. 
In  foUo  78,  "said  premises  or  any  iMirt  there- 
of," and  by  inserting  instead  thereof  a  pro- 
vision that,  If  the  plaintiff  shall  not  pay  the 
amonnt  found  to  be  unpaid  upon  the  mort- 
gage within  a  specifled  time  titter  the  entry 
of  the  modiflcatlon  of  the  Judgment,— the 
time  to  be  fixed  by  the  superior  court,— then 
this  action  shall  be  dismissed.  In  all  other 
respects  the  Judgment  appealed  from  Is  af- 
finned.  Neither  party  Is  to  recover  costs  of 
this  appeal. 


IUORI.69 

FIRST  NAT.  BANK  OF  FRESNO  v.  DUSY 
et  aU    (No.  18,409.) 

(Supreme  Court  of  California.    Nov.  14,  1895.) 

COUBTS— POWEB  TO  CoRRBCT  DbCRBB— ACTIOH  TO 
FOBECLCMB  MOBTOAOB— BVIDBMCB. 

1.  In  an  action  to  foreclose  a  mortxage  and 
a  pledge  of  stock,  the  court  found  tbat  tix»  stock 


was  assi^ed  to  plaintiff,  and  waa  held  as  secari- 
ty  for  the  pajmeut  of  the  note;  but  the  Jodgmrat 
failed  to  make  any  disposition  of  the  stock,  and 
directed  oulr  the  sale  of  the  land  to  satisfy  the 
jadgment.  Bcld,  that  the  failure  to  include  sncli 
stock  in  the  judgment  was  an  error  of  law, 
which  the  couit  could  not  correct  on  motion,  after 
the  judgment  was  entered. 

'2.  In  an  action  to  foreclose  a  mortage  and 
a  pledge  of  atock,  it  appeared  that  the  mortgagor 
gave  the  mortgage  and  a  certain  other  note  as  an 
additional  cecarity  for  the  note  secured  by  the 
pledge,  and  that  plaintiff  claimed  only  the  amount 
dae  on  the  latter  note.  Held,  that  it  was  not  er- 
ror to  admit  in  evidence  the  former  note  and  mort- 
gage. 

Commissioners'  dedslon.  Departmwt  2. 
Appeal  from  superior  court,  Fresno  county; 
J.  E,  Webb,  Judge. 

Action  by  the  First  National  Bank  of  Fres- 
no, a  corporation,  against  Frank  Dusy  and 
Samuel  Davis,  to  foi-eclose  a  mortgage  and  a 
pledge  of  stock.  From  a  Judgment  for  plain- 
tiff, defendant  Dtt«y  appeals.  Modified  and 
affirmed. 

WU^  J.  Tinnln,  for  appellant  Gea  E. 
Church,  ft>r  respondmt. 

HATNES,  a  Actton  to  forecl<»e  a  mort- 
gage and  a  pledge  of  wat»  stock.  Findinss 
and  decree  inssed  In  favor  of  the  plaintiff,  and 
Dusy,  the  debtor  and  mortgagor,  aiqpeala  from 
the  Judgment,  and  from  an  at^er  denying  a 
new  trial.  The  demand  sought  to  be  fore- 
closed was  a  prondssny  note  for  $1,900,  made 
by  Dusy  to  tiie  plalntUC  December  28,  1880, 
payable  on  demand.  Bald  note  also  pnnided 
tbat  tai  case  of  salt  a  reasonable  attom^'s 
fee  should  be  allowed  by  the  court  As  securi- 
ty for  the  payment  of  this  note,  Dusy  assign- 
ed to  the  bank  16V&  sharee  of  fbs  capital  stock 
of  the  Fowler's  Switch  Canal  Onnpany.  The 
complaint  further  alleged  that  on  December 
20,  1^2,  defendant  Duiy,  as  further  security 
A>r  the  payment  of  said  note,  executed  and 
delivered  to  O.  J.  Woodward  bis  promisacwr 
note  of  that  Me,  for  H.BOO,  payable  oa  de- 
mand, and  at  the  same  time  executed  to  said 
Woodward  a  mmrtgage  on  certain  real  estate 
therein  described,  which  note  and  mortgage 
Woodward  duly  assigned  and  transferred  to 
the  plalntifl,  and  prsyed  for  Judgment  for  the 
amount  of  said  flxat-nomed  promissory  note, 
with  Interest  as  therein  provided,  and  for  the 
Sinn  of  V200  as  a  leasonaUe  attiniiey*s  fee  In 
the  action,  and  that  said  mortgaged  premises 
and  said  water  stock  be  sold  to  satisfy  the 
same.  Defendant's  demurrer  to  the  complaint 
was  overruled,  utd  defendant  Dusy  answered, 
and  denied  that  the  mortgage  described  In 
^alntUTs  complaint  is  a  Uen  on  any  of  the 
property  described  therein,  and  also  denied 
that  the  note  for  S4,500  and  the  mortgage 
were  executed  to  Woodward  to  secure  the 
payment  of  said  |1,900  note,  and  alleged  that 
said  94,500  note  and  mortgage  were  delivered 
to  Woodward  In  trust  to  take  up  and  deUw 
to  the  defendant  three  of  defendant's  promis- 
sory uotea,  one  of  said  notes  being  the  <Hie 
for  the  sum  of  $1,000,  mentioned  In  plalntUTs 
complaint,  and  tbat  all  three  of  said  notes  ac 
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gregate  the  snm  ot  abont  HJSOd;  tbst  Wood- 
mrd  violated  said  trost.  In  tbat  be  fUled  to 
take  up  said  notes,  or  eltlier  of  tbem,  and 
he  had  placed  said  mortgage  on  record 
as  a  lien  on  defendanfs  property,  and  tbat 
he  transferred  said  (4,500  note  to  ^alntUf 
vitbout  the  knowledge  and  consent  of  the  de- 
fendant and  In  Tlolatitui  ot  bis  said  tmst  and 
agreement;  that  the  bank  took  said  transfer 
with  full  knowledge  of  the  trust  and  agree- 
ment between  Woodward  and  defendant;  and 
tbat  said  note  and  mortgage  were  without 
any  cmsfderation  whatever.  Defendant  also 
filed  a  croM  complaint,  Betting  out  substantial- 
ly the  same  facts,  and  prayed  fOr  Judgment 
against  the  idalntiff  for  his  costs.  Plaintiff 
answered  the  croas  complaint,  denied  tbat 
Woodward  agreed  in  any  way  whatever  to 
take  np  or  cancel  any  of  defendant's  notes  as 
a  condition  of  the  execution  of  said  note  and 
mortgage,  and  alleged,  as  was  aUeged  in  the 
complaint  tbat  defendant  executed  and  dellv- 
ered  said  note  and  mortgage  ae  farther  se- 
curity for  tbe  payment  of  said  note  for  $14)00. 
The  findings  were  In  favor  of  the  plaintiff  upon 
all  the  issues,  and  judgment  was  entered  there- 
on. It  appeared  from  the  evidence  that  at 
the  time  the  note  for  (4,500,  and  the  mortgage 
to  secure  the  same,  were  executed,  Dusy  was 
indebted  to  the  Bank  of  Selma  upon  two 
promissory  notes,  one  for  the  sum  of  about 
$1,300,  and  tbe  other  for  $800,  and  Interest  on 
each  <rf  tbem;  tbat  one  of  these  notes  was 
secnred  by  a  pledge  of  stock  In  the  Fowler's 
Switch  Canal  Company,  and  the  other  by  a 
mortgage  upon  the  same  property  mortgaged 
to  Woodward;  that  Woodward  was  a  di- 
rector In  the  Bank  of  Selma,  and  was  presi- 
dent and  goieral  manager  of  the  First  Natlcm- 
al  Bank  of  Fresno,  the  plaintiff  In  this  action, 
and  tbat  bis  Intention  was  to  have  this  mort- 
gage as  additional  security  for  defendant's  In- 
debtedness to  the  Bank  of  Selma,  as  well  as 
for  tbe  $1,900  note  held  by  plalntiCF;  but  the 
Bank  of  Selma  was  satisfied  with  the  security 
already  held  by  It,  and  declined  to  avail  Itself 
of  the  additional  security,  and  in  this  action  the 
plaintift  only  mmgbt  to  recover  tbe  amount 
dne  upon  tbe  $1,900  note,  together  wltb  Iti 
costs  and  a  reasonable  attom^'s  fee,  as  pro- 
vided for  in  said  $1,900  note,  as  wdl  ai  la  ttaa 
ct^teral  note  and  mortgage. 

The  court  did  not  err  In  admitting  In  evi- 
dence tbe  collateral  note  and  mortgage.  That, 
as  well  as  tbe  $1,900  note,  was  set  out  in  the 
complaint;  and  as  It  was  conceded  in  the 
complaint  that  appellant's  indebtedness  to  the 
Idalntifl  was  only  the  amount  of  the  original 
note  and  biterest,  and  as  only  that  sum  was 
tecorered,  ai^Ilant  was  not  prejudiced 
any  ot  tbe  rulings  upon  the  admission  of  evi- 
dence specified  by  appellant,  whether  they 
were  technically  correct  or  not  They  need 
not  therefore  be  considered  in  detail.  It  does 
not  appear  that  it  would  have  benefited  appel- 
lant If  plaintiff  or  Woodward  had  paid  the 
claims  held  by  tbe  Bank  of  Selma;  and,  as  the 
eoort  found  upon  suffldrat  evidence  tbat 


Woodward  did  not  agree  to  pay  those  claims, 
appellant  was  not  prejudiced  by  tbe  ruling  of 
the  court  upon  the  question  whether  he  had 
paid  them.  These  remarks  also  dispose  ct  the 
qnestions  put  to  Stroud  In  relation  to  tbe 
same  matter. 

It  Is  also  specified  by  appellant  In  his  state- 
ment on  motion  for  a  new  trial  that  the  de- 
cision of  tbe  court  is  against  law,  in  tbat  the 
pleadings  and  evidence  In  said  action  show 
that  defendant  to  secure  the  $1,900  note,  de- 
livered to  plaintiff  16%  shares  of  the  Fow- 
ler's Switeh  Canal  Company's  stoc^  and  tbat 
no  finding  Is  made  In  regard  thereto,  and 
that  the  judgment  neither  orders  said  shares 
of  stock  to  be  sold  nor  to  be  delivered  to  de- 
fendant and  tbat  said  shares  of  stock  are 
left  In  the  bands  of  plaintiff  without  any 
consideration  to  defendant  The  third  find- 
ing Is  to  tbe  effect  tbat  appellant  assigned 
said  stock  to  the  plaintiff,  and  that  plaintiff 
now  holds  said  stoidc  as  security,  and  tbat 
said  sto<^  la  evidenced  by  the  certificate  Is- 
sued to  O.  J.  Woodward  as  trustee,  and  num- 
bered 4G3.  It  la  true,  however,  tbat  nei- 
ther the  order  for  judgment  nor  the  judg- 
ment as  entered  made  any  disposition  of 
said  Btock;  and  this  omission  presents  tbe 
principal  question  In  the  case. 

The  findings  In  said  cause  were  filed  and 
judgment  entered  on  the  SStb  of  April*  18M, 
and  notice  of  defendant's  intention  to  move 
for  a  new  trial  was  given  on  May  6tb.  Ap- 
pellant's statement  on  motion  for  a  new  trial 
was  served  on  plaintUTs  attorney  June  6, 
1S94.  On  June  18,  1894,  tbe  plaintiff  served 
and  filed  notice  that  on  the  23d  of  June,  1894, 
tbe  plaintiff  would  move  tbe  court  to  amend 
the  conclusions  of  law  filed  in  said  action 
by  inserting  after  the  word  "mortgage,"  In  a 
designated  [dace,  tbe  words  '*t(«eth»  with  tbe 
said  sixteen  and  one-half  shares  of  stock"; 
and  also  to  amend  the  judgment  herein  by 
inserting  in  a  designated  place  the  words 
"together  with  the  sixteen  and  one-half 
shares  of  stock  also  described  therein."  This 
motion  was  based  upon  an  affidavit  made  by 
counsel  for  tbe  plsintlff:  "That  by  mistake 
and  Inadvertence,  said  court  omitted  to  find, 
as  a  conclusion  of  law,  tbat  the  said  plain- 
tiff is  entitied  to  have  said  shares  of  atodc 
mAA,  and  tbe  proceeds  ivpUed  to  satisfy  said 
judgment  so  made  and  entered  ber^;  and, 
by  like  Inadvertence,  tbe  Judgment  so  made, 
given,  and  altered  herein  failed  to  provide 
that  said  shares  of  stock  be  sold,  and  the 
proceeds  applied  to  the  payment  of  said 
Judgment.**  Defendant's  coonsd  objected 
to  the  consideration  of  the  motion:  First 
"tbat  the  Judgment  therein  had  been  duly 
given  or  made,  rendered,  and  entered  in  said 
action,  and  that  also  the  said  matter  was 
then  pending  on  motion  for  a  new  trial,  and 
was  without  tbe  Jurisdiction  of  the  court"; 
second,  "that  tbe  said  motion  and  the  said 
affidavit  were  each  irrelevant  Incompetent 
and  Immaterial,  In  tliat  the  findings  and  con- 
clusions of  law  and  Judgment  bad  been  ren- 
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dered  and  entered."  The  court  overruled 
these  objections,  and  ordered  the  clerk  to 
amend  the  conclusions  of  law  as  requested 
by  plaintiff,  and  also  to  amend  the  judg- 
ment by  inserting  the  words  stated  In  said 
notice  of  motion;  and  to  this  ruling  of  the 
court,  and  the  order  so  made,  tbe  defendant 
excepted. 

CounBel  for  respondent,  upon  this  point, 
says  that  *the  only  change  made  was  to 
make  the  Judgment  entered  conform  with 
the  judgment  as  pronounced  by  the  court" 
If  that  were  true,  there  would  be  no  ques- 
tion as  to  the  power  of  the  court  to  make 
the  amendment.  But  the  water  stock  was 
not  included  In  or  affected  by  the  order  of 
the  court  upon  which  the  Judgment  as  orig< 
inally  entered  was  based.  Tbe  conclusions 
of  law  were.  In  substance,  simply  that  the 
plaintiff  was  entitled  to  a  Judgment  for  a 
,  specified  sum  of  money,  with  a  specified  sum 
ias  attorney's  fees  and  costs  of  suit;  that  the 
I  said  amounts  were  a  valid  lieu  upon  the 
j  lands  and  premises  described  in  the  com- 
plaint; and  that  plaintiff  is  entitled  to  have 
(said  premises  sold  according  to  law,  and  the 
! proceeds  applied,  etc.;  and  concludes  with 
,  the  order,  "Let  judgment  be  entered  accord- 
ingly." It  is  clear  that  the  judgment  as  orig- 
liually  entered  was  in  precise  accordance  with 
'the  conclusions  of  law  and  the  order  of  the 
court  Whether  the  water  stock  should  be 
I  sold  at  all  to  satisfy  the  plaintiff's  claim,  or 
whether  It  should  be  sold  before  resorting 
:to  the  real  estate  embraced  in  the  mortgage, 
^or  whether  tuc  stock  should  be  surrendered 
I  to  the  defendant,  were  judicial  questions, 
which  the  court  failed  to  pass  ui)on,  and  this 
{failure  was  an  error  of  law  which  it  was  not 
In  the  power  of  the  court  to  correct  upon  mo- 
tion. It  Is  true  the  complaint  alleged  a  lien 
upon  the  stock,  and  prayed  that  it  might  be 
'  sold  as  well  aa  the  real  estate,  and  the  court 
found,  as  a  fact  that  the  stock  was  assigned 
to  the  plaintiff,  and  was  then  held  as  secur- 
ity for  the  payment  of  said  $1,000  note,  and 
no  reason  appears  upon  the  face  of  the  judg- 
ment roll  why  it  slK>uld  not  be  sold  In  sat- 
isfaction of  the  plaintiff's  Judgment.  But,  aa 
said  above,  tbe  making  of  an  order  that  It 
be  sold  Involves  Judicial  action,  and  we  think 
tlie  better  rule  is,  as  to  such  omissions  or 
mistakes,  that  It  is  not  In  the  iiow^er  of  the 
court,  after  the  entry  of  judgment,  to  make 
a  new  order  directing  the  sale  of  other  prop- 
erty than  that  embraced  In  the  original  or- 
der and  the  judgment  entered  thereon;  that 
such  direction  would  be  equivalent  to  exer- 
cising a  revisory  power  over  the  Judgment 
itself  by  the  same  authority  that  pronounced 
it.  See  Freem.  Judgm.  §  70,  and  cases  cited 
in  note  2.  The  same  author,  In  the  same 
section,  says:  "To  entitle  a  party  to  an  order 
amending  a  Judgment,  order,  or  decree,  he 
must  establish  tliat  the  entry  as  made  does 
not  conform  to  what  the  court  ordered." 
And,  again:  "On  the  one  hand,  it  is  certain 
that  proceedlugB  for  the  amcudmcnt  of  Judg- 


ments ought  never  to  be  permitted  to  become 
revisory  or  appellate  in  their  nature;  ought 
never  to  be  the  means  of  modifying  or  en- 
larging the  judgment  or  tbe  judgment  record, 
so  that  it  shall  express  something  which  the 
court  did  not  pronounce,  even  though  the 
proposed  amendment  embraces  matters 
which  ought  clearly  to  have  been  so  pro- 
nounced." 

The  decision  of  the  court,  referred  to  In 
sections  632  and  633  of  the  Code  of  Civil 
Procedure,  when  filed,  amounts  in  law  to  a 
rendition  of  the  judgment.  Water  Co.  v. 
West  99  Oal.  347,  33  Pac.  028.  "The  rendi- 
tion of  a  judgment  is  a  Judicial  act  Its  en- 
tering upon  the  record  Is  merely  ministe- 
riaL"  Crlm  v.  Keasing,  89  Cal.  478,  26  Pac. 
1074.  In  Slchel  v.  Carrillo,  42  CaL  507,  the 
question  whether  conclusions  of  law  could 
be  changed  before  the  entry  of  Judgment 
thereon  was  made,  but  not  decided.  In  Con- 
dee  V.  Barton,  62  Cal.  1,  It  was  held  that 
the  conclusions  of  law  first  announced  were 
not  final  and  beywd  the  reach  of  the  court, 
so  as  to  preclude  the  court  from  changing 
them  at  any  time  before  the  Judgment  is  en- 
tered. In  Broder  v.  Conklin,  08  Cal.  362,  33 
Pac.  211,  it  was  said  that  section  033  of  the 
Code  of  Civil  Procedure  "requires  the  court 
in  giving  the  decision  to  state  the  facts  found 
and  the  conclusions  of  law  separately,  and 
provides  that,  after  the  decision  has  been 
given,  judgment  must  be  entered  according- 
ly. The  judgment  which  Is  to  be  entered 
upon  the  decision  is  the  sentence  of  the  court 
in  conformity  with  the  conclusion  of  law, 
and  must  find  its  basis  therein";  and  it  was 
further  said  that  "they  [the  conclusions  of 
law]  may  be  changed  by  the  court  any  time 
prior  to  the  entry  of  Judgment";  citing  Con- 
dee  V.  Barton  and  Crlm  v.  Kessing,  supra. 
See,  also.  In  re  Cook's  Estate,  77  CaL  229, 17 
Pac.  923,  and  19  Pac.  431»  where  Condee  t. 
Barton,  supra,  ia  cited. 

I  do  not  find  any  case  In  this  state  where 
the  question  as  to  the  power  of  tlie  court 
to  change  or  add  to  its  conclusions  of  law 
after  the  entry  of  the  judgment  has  been 
expressly  decided;  but  the  language  used  in 
the  cases  above  cited,  Infereutially  at  least 
limits  the  power  of  the  court  in  this  regard 
to  a  period  which  expires  with  the  entry  of 
the  Judgment  In  Egan  v.  Egan,  90  CaL  21. 
27  Pac.  22,  it  was  said:  "It  clearly  appears 
in  the  present  case  that  the  matter  contain- 
ed In  the  amendment  made  by  the  order  ap- 
pealed from  was  not  omltLcd  from  tbe  judg- 
ment by  reason  of  any  neglect  of  the  clerk 
In  recording  the  same,  but  was  Intentionally 
excluded  thci-errom  by  the  court  Itself  at  the 
time  it  rendered  the  judgment  If  it  should 
be  admitted  that  the  court  ought  to  have  in- 
cluded the  provisions  of  tliis  stipulation  in 
its  decree,  its  failure  to  do  so  was  an  error, 
resulOng  either  from  a  misconception  of  the 
law  applicable  to  the  facts  before  it,  or  from 
a  failure  to  give  sulficient  consideration  to 
those  facta.   Ia  either  case  it  was  an  error 
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of  law  committed  at  the  trial,  whlcb  tbe  de> 
fendant  should  hare  songrht  to  remedy 
through  her  motion  for  a  new  trial."  The 
principle  there  decided,  we  think,  Is  condu- 
dve  of  the  question  under  consideration. 
This  concluBlon,  however,  is  strongly  sup- 
ported by  the  case  of  Forquer  t.  Forquer,  19 
ZIL  n,  where  It  was  said:  "This  was  not 
a  clerical  mistake  of  the  clerk  hi  entering 
up  the  decree  which  was  rendered  by  the 
court,  but  was  an  error  of  the  conrt  In  ren- 
dering the  decree,  which  should  be  rerersed 
on  error.  There  is  nothing  to  show  that  the 
court  noticed  the  prayer  of  the  bill  that  tbe 
rights  of  the  widow,  in  the  lease,  should  be 
reserved  to  her  in  the  sale  to  be  made  of 
the  premises,  and  that  the  Judge  Intmded 
to  reserve  such  right  In  tbe  decree.  The 
draft  of  the  decree  was  drawn  by  the  com- 
plainants* solicitor,  and  he  swears  that  he 
Inadvertently  omitted  to  Insert  the  saving 
clause,  according  to  the  prayer  of  the  bill. 
The  presumption  Is  that  the  court  Inspected 
the  draft  thus  drawn,  and  pronounced  It  as 
the  decree  of  the  court  without  critically 
comparing  it  with  the  bill,  and  hence  was  In- 
advertently led  into  the  error  which  un- 
doubtedly CTists  In  the  decree.  The  derk 
correctly  copied  Into  the  record  the  draft  of 
the  decree  as  it  was  rendered.  If  the  Judge's 
minutes  showed  that  there  was  a  saving 
clause,  we  might  presume  that  the  draft  pre- 
pared by  the  solicitor  did  not  express  the 
whole  of  the  decree,  and  that  the  cleric  had, 
by  mistake,  omitted  to  enter  the  saving 
clause  In  the  decree,  when  the  amendment 
might  have  been  authorlKCd  by  the  statute 
of  Jeofails;  but  there  Is  nothing  to  show 
that  the  court  had  an  intention  to  insert 
such  saving  clause.  This,  then,  was  clearly 
a  Judicial,  and  not  a  clerical,  error,  which 
can  only  be  corrected  In  this  court" 

We  cannot  say  that  the  omission  of  the 
court  to  dispose  of  the  water  stock  by  the 
decree  was  not  prejudicial  to  appellant,  and, 
as  it  was  cleariy  erroneous,  the  motion  for  a 
new  trial  should  have  been  granted.  Tbe 
amendment  of  the  order  for  Judgment,  and 
the  amendment  of  the  Judgment  Itself,  being 
onanthorized  and  beyond  the  Jurisdiction  of 
tbe  court,  and  therefore  void,  did  not  change 
the  situation.  If  the  motion  for  new  trial 
should  have  prevailed,  the  amendment  not 
having  been  made,  tt  should  have  been 
granted  notwithstanding  the  amendment 
But,  as  the  pledge  of  the  wat«  stock  was 
admitted  the  answer,  the  stock  should 
have  been  Included  In  the  order  for  Judg- 
ment and  in  the  Judgment  and  order  of  sale. 

The  cause  should  be  remanded,  with  direc- 
tions to  the  court  below  to  amend  Its  order 
for  Judgment  and  the  Judgment  therein,  so 
as  to  Include  said  water  stock  In  the  order  of 
sale,  and  directing  that  said  water  stock 
shall  be  first  sold,  unless  the  defendant  shall 
otherwise  direct;  and  the  Judgment,  as  so 
amended,  should  be  affirmed,  appellant  to 
recover  his  costs  on  this  appeal. 


We  concur:  BRITT,  0.;  SEARLS,  a 

FEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  it  Is  ordered  that  this 
cause  be  remanded  to  the  court  below,  with 
directions  to  modify  tbe  Judgment  so  as  to 
Include  said  water  stock  in  the  order  of  sale; 
and,  as  so  modified,  the  Judgment  be  affirm- 
ed, appellant  to  recover  his  costs  on  this  ap- 
peal. 


108  CaL  4N 

In  re  LBVINSON'8  EISTATB.    (No.  1S,916.> 

(Supreme  Court  of  California.  Nov.  23,  1806.) 
Appeal  —  Rbmittitor  —  Modificatiok  or  Jddo- 

KEST. 

A  motioo  on  appeal  for  a  modification  of 
a  jodgmeat  for  i>ayment  of  coats  most  be  made 
before  the  remittitur  isHues. 

In  bank. 

Judicial  settlement  of  the  accounts  of  J.  W. 
Goodwin,  admlnlstratw  with  the  will  an- 
nexed of  John  Levlnaon,  deceased.  An  order 
allowing  the  account  with  the  exception  at 
one  Item  was,  on  appeal,  modified  and  af- 
firmed. On  motion  to  modify  Juc^ment  fur 
payment  of  costs.  Denied. 

For  former  opinion,  see  41  Pac.  483. 

PBR  CURIAM.  Motion  to  recall  the  ranlt-' 
titur  herein  for  the  purpose  of  securing  a 
modification  of  the  direction  made  tberdn  for 
the  payment  of  the  costs  of  the  appeal.  With- 1 
out  reference  to  the  merits  of  the  motion.  It 
comes  too  late.  The  remittitur  was  r^ularly 
Issued  on  September  tt,  liS96,  and  this  motion 
was  not  noticed  until  October  18th  following. 
If  respondent  desired  a  modification  of  the 
Judgment  In  any  respect,  the  proper  appUca- 
tl(m  should  have  been  made  before  the  going 
down  of  the  remittitur.  Qiaj  v.  Palmer,  11 
Cal.  341.  When  the  remittitur  has  been  duly 
and  regularly  Issued,  without  inadvertence, 
we  have  no  power  to  recall  It  This  court 
thereupon  loses  Jurisdiction  of  the  cause,  ex- 
cept in  a  case  of  mistake,  or  of  fraud  or  Im- 
position practiced  upon  tbe  court,  nelthCT  ot 
which  dements  appear  in  this  case.  Peopte 
v.  Sprague,  57  Cal.  147;  Rowland  v.  Kreyen- 
hagen,  24  CaL  S2.  Motion  denied. 


no  Cat.  i» 
PEOPLB  V.  JAMES  et  al.    (Or.  41.) 

(Supreme  Court  of  CJalifomia.    Nov.  25,  1886.) 

FORSSaT— IlfDICTMBNT— VakIAXOB— IdIH  SONJLIIS. 

1.  Thougb  furnishing  intoxicating  liciuorB  to 
Indians  is  prohibited  by  law,  Indians  may  be 
convicted  of  forging  an  order  to  furnish  liquor  to 
"bearer." 

2.  The  names  "Crusins,"  as  allied  in  an  hf 
dictmeat,  and  "Crushes,"  as  ehown  fay  tiie  proof, 
are  iAem  sonans. 

Department  1.  Appeal  from  superior  court, 
Del  Xorie  county;  James  E.  Murphy,  Judge. 

Henry  James  and  W.  H.  Miller  were  con- 
victed of  fo^ery,  and  appeal.  Affirmed. 
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R.  W.  Miller  and  Eufene  McNamara,  for 
tppellants.   Atty.  Gen.  Fitzgerald,  for  the 

i'eople. 

VAN  FLEET,  J.  Defendants  were  convict- 
ed of  foi^ery,  the  charge  being  that,  with  In- 
tent to  defraud  Frank  Crusius  and  Gottlob 
Hess,  they  forged  a  false  and  fraudulent  or^ 
der  for  the  delivery  of  chattels,  In  these 
words:  "March  20,  'Go.  Please  give  to  bear- 
er 5  gal.  beer,  and  oblige,  Frank  Crushes," 
-end  passed  said  order  upon  Gottlob  Hess. 

1.  The  evidence  discloses  that  the  defend- 
ants are  Indians,  and  It  Is  urged  In  their  be- 
half that  Inasnmch  as  the  sale  or  furnishing 
of  intoxicating  liquor  to  Indians  Is  positively 
prohibited  by  law,  and  made  a  felony,  the 
order  In  qnestion  was  without  legal  efficacy 
and  void,  and  therefore  not  the  subject  of 
forgery;  that,  even  if  genuine.  It  was  not  an 
instrument  which  tbe  defendants  were  capa- 
ble In  law  of  making  use  of,  because  the 
person  upon  whom  It  was  drawn  was  not 
permitted  to  honor  It;  and,  consequently, 
that  the  false  making  of  it  could  not  operate 
to  the  Injury  or  defrauding  of  any  one,  and 
for  that  reason  the  act  did  not  constitute 
forgery.  This  argument  assumes  that  the 
supposed  Infirmity  of  the  forged  paper  ap- 
pears upon  Its  face,  and  consequently  was 
bound  to  bo  taken  notice  of  by  the  person 
upon  whom  It  was  drawn.  But  such  is  not 
the  fact.  The  paper  is  drawn  to  bearer,  and, 
assuming  defendants'  position  to  be  true  In 
the  Instance  of  a  paper  disclosing  Its  inva- 
lidity upon  Its  face,  this  paper,  In  the  hands 
of  other  than  an  Indian,  was  susceptible  of 
being  made  the  engine  of  fraud  and  injury. 
In  this  view,  the  fact  that  It  was  presented 
and  passed  by  the  defendants  is  wholly  Im- 
material, and  may  be  laid  out  of  consldera' 
tion  as  a  false  factor.  If.  upon  Its  face,  the 
paper  Is  capable  of  being  used  to  defraud 
those  who  may  act  upon  It  as  genuine.  It  Is 
within  the  statute.  People  t.  Monroe,  100 
Cal.  064,  33  Pac.  320,  and  cases  there  cited. 
In  that  case  substantially  the  same  objection 
was  made  as  here,  and  it  Is  there  said  by 
Mr.  Justice  Garoutte,  speaking  for  the  court: 
"There  is  no  quesUon  but  that  a  writing 
which  Is  a  nudum  pactum  Is  not  the  subjeci 
of  forgery;  but  a  contract  which  a  court  will 
not  enforce,  or  even  recognize,  because  It  is 
against  the  imllcy  of  the  law,  cannot  be  term- 
ed a  'nudum  pactum.'  A  forged  contract, 
even  though  it  covera  a  subject-matter  which 
makes  it  void  as  against  public  policy,  upon 
Its  face  may  present  such  an  appearance 
that.  If  genuine,  it  might  Injure  another,  and 
such  a  one  satistlos  the  teat  which  we  have 
laid  down."  In  People  V.  Krummor,  4  Park- 
er, Cr.  R.  219,  replying  to  a  like  objection,  It 
is  said :  "We  are  never  called  upon  to  deter- 
mine whether  In  legal  construction  the  false 
instrument  or  writing  Is  an  Instrument  of  a 
particular  name  or  character.  It  Is  a  matter 
of  perfect  inditfcrence  whether  it  possesses 
or  not  the  legal  requisites  of  a  bill  of  ex- 


change, or  an  order  for  the  payment  of 
money,  or  the  delivery  of  property.  The 
question  is  whether  upon  Its  face  it  will 
have  the  effect  to  defraud  those  who  may 
act  upon  It  as  genuine,  or  the  person  In 
whose  name  It  Is  forged.  It  Is  not  essential 
that  the  person  In  whose  name  It  purports  to 
be  made  should  have  the  legal  capacity  to 
make  It,  or  that  the  person  to  whom  it  is  di- 
rected should  be  botmd  to  act  upon  It  if  gen- 
uine, or  have  a  remedy  over."  Tested  by 
these  principles,  the  contention  of  defendants 
cannot  be  sustained. 

2.  The  objection  that  tbe  demurrer  to  the 
Information  should  have  been  sustained  be- 
cause It  Is  alleged  that  the  Intent  was  to  de- 
fraud one  "Frank  Crustus,"  and  the  forged 
Instrument  alleged  Is  signed  "Frank  Crush- 
es," Is  without  merit  Within  the  doctrine 
of  idem  sonans,  there  Is  no  material  Tail- 
ance  or  difference  In  the  names. 

The  jndgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  GAROUTTE,  J.  j  HARRISON. 

J. 


no  Cal.  flO 

WHITE  V.  SUPERIOR  COURT  OP  CTTT 
AND  COUNTr  OF  SAN  FRANCISCO. 
(S.  F.  118.) 

(Supreme  Court  of  Califoraia.   Nov.  13,  189o.) 

CsuTioaui— Whbh  Lies— Final  Oboib  ix  Cox- 
tempt. 

1.  On  a  peUtion  for  writ  of  certiorari  to 
review  an  order  of  court,  facts  affecting  the 
vatiility  of  the  uriler  can  only  be  considered  as 
they  affect  the  question  of  jurisdiction. 

2.  Certiorari  will  not  issue  to  review  an  or- 
der of  court  adjudging  the  petitioner  gnilty  of 
contempt  in  disposing  of  his  projierty  In  vlolntion 
of  a  decree  of  divorce  enjoioing  him  so 
doing,  on  the  ground  that  the  restraint  is  per- 
petual, since  it  is  an  error  which  can  be  cor- 
rected by  appeal. 

3.  Certiorari  will  not  issae  to  review  a  final 
order  of  guilty  in  contempt  proceedings  because 
of  an  erroueoua  ruling  on  a  plea  of  former 
jeopardy,  since  tbe  plea  does  not  go  to  the  joris- 
diction. 

4.  After  a  cause  has  been  assigned  to  one 
department  of  the  superior  court,  a  transfer  to 
another  department,  though  irregular,  will  not 
render  proceedings  In  tbe  latter  for  contempt  of 
an  order  made  by  the  former,  while  the  ranae 
was  under  its  control,  void  for  want  of  jurisdie- 
tion,  and  aubject,  therefore,  to  review  bv  cer^ 
tiorari,  since  the  jurisdiction  of  causes  is  bv  the 
constitution  (article  0.  |  t>>  vested  in  the  court, 
and  not  in  d^rtmcnts. 

In  bank. 

Petition  by  George  E.  White  against  the 
superior  court  of  the  city  and  county  of  San 
Francisco  for  a  writ  of  certiorari.  Writ  de- 
nied. 

Barclay  Henly  and  Edward  Lynch,  for  pe- 
titioner. Henry  E.  Hlghton,  for  respondent. 

VAN  FLEET,  J.  Application  for  certiorari 
to  review  an  order  of  said  court  (department 
4  thereof)  adjudging  petitioner  gutlty  of  con- 
tempt. 
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In  the  case  of  George  B.  White  tb.  Frankle 
WUte,  peudloK  In  said  superior  court,  wbere- 
In  petitioner  1b  the  plaintiff*  the  euperlor 
conrt  entered  a  decree  dlTordng  the  parties; 
and  by  said  decree,  after  reserring  the  prop- 
erty rights  of  the  inrtlea  for  future  consid- 
eratkm.  it  is  provided:  "That  until  the  for- 
ther,  supplemental,  and  final  decree  afore* 
said  Is  dnly  entered,  recorded,  and  carried 
into  effect,  the  plaintiff,  his  agents,  attor- 
neys, trustees,  employes,  and  servants,  and 
each  of  them,  be,  and  they  hereby  are,  en- 
joined and  restrained  from  selling,  convey- 
tng,  alienating,  asidgnhig,  transferring,  mort- 
gaging, hypothecatli^t  incumbering,  or  In 
any  manner  dlsimsing  of,  embarrassing,  com- 
I^lcatlng,  or  affecting  the  community  prop- 
erty of  the  plaintiff  and  the  defendant,  real 
and  penHmal,  or  any  part  or  portions  there- 
of, and  his  own  s^rate  property,  real  and 
personal.  Including  all  moneys  and  securities 
tlie  plaintiff  has  on  band,  and  the  incMoe  de- 
rived from  said  property,  or  any  part  or  por- 
tlons  thereof  except  tliat  plaintiff  may  be 
permitted  to  pursue  and  carry  on  his  usual 
and  ordinary  business;  and,  with  respect  to 
the  whole  of  said  property,  from  doing  or 
permitting  or  suffering  to  be  done  any  act  or 
acts  In  violation  of  the  rights,  or  any  of 
them,  of  the  defendant  respecting  tlie  sub- 
ject of  this  action,  or  tending  to  render  the 
Judgment  or  decree  In  favor  of  the  defend- 
ant, or  any  part  thereof,  ineffectual"  Sub- 
sequent to  the  entry  of  said  decree,  the  su- 
perior court  appointed  a  receiver  in  said 
action,  and  directed  him  to  take  possession 
and  control  of  all  the  property  of  petitioner, 
and  bold  it  subject  to  the  direction  and  con- 
trol of  the  court  The  proceeding  for  con- 
tempt against  itetitloner  was  commenced 
since  the  making  of  the  decree  and  order 
aforesaid,  and  the  acts  charged  as  constitut- 
ing such  contempt  were  In  making  two  cer- 
tain leases  of  bis  lands.  In  violation  of  the 
Injunction  contained  In  said  decree,  and  In 
Interfering  with  and  obstructing  the  receiv- 
er In  the  efforts  of  the  latter  to  take  posses- 
sion of  said  property.  Petitioner,  having 
been  duly  cited  and  tried,  was  found  guilty 
of  the  acts  charged,  and  it  was  adjudged 
that  they  constituted  a  willful  contempt  of 
said  court;  and  petitioner  was  sentenced  to 
suffer  five  days'  imprisonment  in  jail,  and 
CO  pay  a  fine  of  $500.  He  seeks  by  this  pro- 
ceeding to  have  the  judgment  of  contempt 
annulled. 

Numerous  grounds  are  urged  against  the 
validity  of  said  judgment,  but  we  regard 
most  of  them  as  possessing  little.  If  any, 
merit.  Many  of  the  allegations  contained  In 
the  very  voluminous  petition,  and  a  consider- 
able part  of  petitioner's  argument,  relate  to 
matters  of  fact  and  propositions  of  law  which 
can  by  no  possibility  arise  or  be  considered 
upon  certiorari,  for  the  simple  reason  that 
they  In  no  manner  involve  the  auestion  of 
jurisdiction,  but  go  only  to  that  of  mere 
error  In  the  rulings  of  the  superior  court  in 
v^p.no.&-31 


the  matter  complained  of.  NotUng  Is  bet- 
ter underatood  than  that  on  this  proceed- 
ing the  ^ngie  aaestlon  Involved  Is  whether 
the  lower  court  has  exceeded  Its  jurisdiction. 
If  it  has  not,  no  matter  how  grievously  It 
may  have  erred  to  the  prejudice  of  the  |>etl- 
tioner,  either  In  matters  of  fact  or  matters 
of  law.  this  writ  will  not  afford  an  avenue 
of  relief.  Central  Fac.  B.  Co.  r.  Placer  Oo„ 
43  Cal.  865;  Whitney  v.  Board,  14  Cat  479; 
Buckley  v.  Superior  Court,  96  Cal.  119.  SI 
Pac.  8;  Loaisa  t.  Superior  Court,  86  CaL  11, 
85,  24  Pac.  707.  The  dnestion  being  pnr^y 
one  of  power,  the  mere  manner  in  which  the 
contempt  proceeding  was  tried,  the  rulings  of 
the  court  ui^n  the  admissibility  of  evidence, 
and  Idndred  matters,  are  things  wholly  with- 
out the  range  ct  onr  Investigation.  Nor  can 
we  look  Into  the  evidence  to  Inquire  as  to  its 
sufficiency  to  sustain  the  finding  and  conclu- 
sion of  the  superiOT  court  If  the  court  had 
Jurisdiction,  and  the  recitals  of  the  judgment 
or  order  are  sufficient  to  sustain  It,  those  re- 
citals are  conclusive  upon  us  In  this  pro- 
ceeding. We  are  confined  to  the  record. 
"If  the  order  Is  one  which  the  court  bad 
power  to  make^  it  la  not  for  us  to  Inquire 
whether  this  power  was  properly  a:erclsed 
or  not  The  writ  of  review  Is  not  a  writ  of 
error."  Von  Botm  v.  Superior  Court  68  Cal. 
358.  "The  mere  grounds  upon  which  the  de- 
termlnaUon  was  reached  may  or  may  not  be 
correct  In  themselves.  These  may  be  sup- 
p<Hrted  by  evidence  Inadmissible  when  test- 
ed by  the  rules  governing  the  Introduction 
of  evidence.  The  reasons  given  tor  the  con- 
clusion arrived  at  may  or  may  not  be  such 
as  address  themselves  to  the  judgment  of 
others;  but  erroneous  views  entertained,  or 
Incorrect  reasons  assigned,  or  evidence  er- 
roneously admitted  In  deciding  the  contro- 
versy, do  not  make  a  case  of  want  of  Juris- 
diction." Central  Pac.  R.  Co.  v.  Placer  Co., 
supra.  In  Ex  ];>arte  Ah  Men.  77  Oal.  198,  19 
Pac.  380,  It  Is  said:  "Nearly  all  of  the  ob- 
jections urged  against  the  validity  of  the 
judgment  convicting  petttioneir  of  a  contempt 
are  answered  by  the  recitals  in  the  judgment 
Itself.  If  the  record  were  silent  as  to  the 
Jurisdictional  facts,  jurisdiction  would  be 
presumed;  but  the  Judgment  itself  recites  all 
the  facts  necessary  to  the  exercise  of  juris- 
diction by  the  conrt.  •  •  •  The  matters 
adjudicated  are  conclnslYe,  and  no  evidence 
dehors  the  record  can  be  received  to  Im- 
peach them."  See,  also.  £x  parte  Sternes,' 
77  Cal.  156,  19  Pac.  275;  Farmers*  &  Mer- 
chants' Bank  v.  Board  of  Equalization,  97 
Cal.  318,  32  Pac.  312;  Buckley  v.  Superior 
Court,  96  Cal.  119.  31  Pac.  8. 

These  considerations  strip  the  case  of  much 
of  its  bulk,  and  render  it  unnecessary  to  no- 
tice in  detail  many  questions  raised,  whicb 
it  will  readily  be  perceived  are  swept  aside 
by  the  principles  above  announced. 

Within  those  principles  falls  the  objection 
that  the  superior  court  had  no  power  to  put 
the  restraint  upon  petitioner's  right  to  dls- 
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pose  of  Us  property  which  It  does  by  the 
Injuuctton  contained  in  Its  decree,  and,  con- 
sequently, that  petitioner  was  guilty  of  no 
contempt  for  Tlolating  It.  It  Is  not  Question- 
ed that  the  court  had  jurisdiction  of  the  ac- 
tion for  divorce,  and  power  to  put  a  proper 
restraint  upon  the  disposition  of  the  proper- 
ty, pending  the  final  determination  of  the 
lights  of  the  parties  therein;  but  it  la  claim- 
ed that  the  restraint  here  Is  practically  per- 
petual, and  that  this  It  was  beyond  the  pow- 
er of  the  court  to  make.  It  Is  perfectly  oh- 
Tious  that  this.  If  true,  would  not  amount  to 
an  excess  of  jurisdiction,  but  an  error,  mere- 
ly, which  could  be  corrected  upon  appeal; 
and,  until  so  corrected,  the  decree  would  be 
obligatory  upon  the  parties,  and  they  would 
violate  Its  terms  under  pain  of  contempt.  In 
re  Cohen.  5  Cal.  494. 

Within  the  same  general  principles  is  the 
furthCT  objection  that  the  facts  alleged  In  the 
petition  show  that  the  petitioner  has  been  twice 
In  jeopardy  for  the  acts  for  which  he  was  con- 
victed of  contempt.  In  Mulr  v.  Superior 
Court,  58  Cal.  3G1,  In  passing  uptm  the  same 
obJectiDn,  the  court  say:  "The  defense  of  a 
former  adjudication  does  not  go  to  the  juris- 
diction of  the  court.  In  this  case,  when  the 
question  of  whether  the  contempt  charge  has 
been  before  adjudicated  was  raised,  the  court 
had  the  same  power  to  pass  upon  It  as  It  had 
to  pass  upon  any  other  question  in  the  case; 
and,  if  it  erred  in  holding  that  there  was  not 
such  former  adjudication,  as  claimed,  the  er- 
ror cannot  be  reviewed  upon  certiorari.  That 
■writ  lies  only  In  cases  where  the  inferior  tri- 
bunal has  exceeded  Its  jurlsdlctloD." 

This  leaves  substantially  but  one  objection 
to  be  disposed  of.  It  is  claimed  that  nettber 
the  department  of  said  court  in  which  the  con- 
tempt proceeding  was  tried,  nor  the  judge  there- 
of, ever  acquired  jurisdiction  of  said  cause  or 
of  the  parties,  for  the  reason,  as  it  la  alleged, 
that  said  divorce  action  was  never  lawfully 
transferred  thereto.  This  contention  Is  based 
upon  the  fact,  set  forth  In  the  petition,  that 
the  action  was  originally  assigned  for  trial  to 
department  1  of  said  court,  and  after  being 
there  partially  disposed  of,  and  said  decree  of 
divorce  entered  therein,  was  by  tbe  presiding 
Judge  of  said  court  transferred  for  further  dis- 
positloQ  to  said  department  4,  wherein  the 
Judgment  of  contempt  was  entoed.  The  rule 
of  said  court  inovldlng  tar  the  method  of 
transferring  a  cause  from  one  department  to  an- 
other is  set  out,  and  facts  are  allied  showing 
that  the  order  transferring  tbe  action  ot  White 
m  WUte  was  not  made  In  accord  with  the 
requirements  of  that  rule,  but  In  disregard  and 
Titdatlon  tiiereof ;  and  It  Is  urged  that,  by  rea- 
son of  this  fact,  department  4  and  the  Judge 
predding  therein  never  became  vested  with 
power  to  hear  or  determine  said  cwtempt,  and 
that  Its  Judgment  in  the  premises  Is  void.  But, 
taking  the  facts  to  be  true,— and  tb^  are  not 
denied,— they  In  no  way  Involve  the  question  of 
Juiladlction.  The  Jurisdiction  of  causes  Is 
vested  by  the  constltntloo  In  the  court,  not  in 


any  particular  Judge  or  deimrtment  thereof. 
The  constitution.  In  fact,  says  nothing  alwut 
departments.  It  provides  that  there  may  be 
as  many  sessions  of  the  court  at  the  same 
time  as  there  are  judges  (section  6,  art.  6) ;  but, 
whether  sitting  separately  or  together,  thii 
Judges  hold  but  one  and  the  same  court,  and 
the  Jurisdiction  they  exercise  in  any  cause  Is 
that  of  the  court,  and  not  the  Individual.  The 
division  into  departments  Is  purely  Imaginary, 
and  for  the  conveniences  of  business  and  of 
designation.  Transferring  a  cause  for  trial  or 
disposition  ftwm  one  of  those  departments  to 
another  does  not  effect  a  change  or  transfer  of 
the  jurisdiction  of  that  cause;  tliat  remains 
at  all  times  In  the  court  as  a  single  entity. 
The  same  section  of  the  constitution  provides 
that  the  Judges  of  the  superior  court  of  the 
city  and  county  of  San  Francisco  shall  cbooee 
a  presiding  judge  trom  th^r  number,  who 
"shall  distribute  the  business  of  the  court 
among  the  Judges  thereof,  and  prescribe  the 
cvder  of  business";  and  it  seems  that  the 
judges  of  that  court  have  adopted  rules  for  the 
guidance  of  the  presiding  Judge  In  the  per- 
formance of  that  duty,  which  It  was  compe- 
tent fOr  them  to  do,  so  long  as  those  rules  vio- 
late no  express  or  implied  provision  of  law. 
But  it  is  perfectly  obvious  that,  however  prop- 
er those  rules  may  be,  or  however  desirable  or 
essential  to  the  Impartial  and  (nrderly  conduct 
of  the  business  of  the  court  that  they  should 
be  adhered  to,  their  violation  In  any  Instance 
cannot  affect  tlie  Jurisdiction  of  the  court  over 
a  cause.  The  power  to  distribute  and  regu- 
late the  business  of  the  court  resting  witb  the 
presiding  judge,  though  It  be  exercised  In  a 
grossly  unfair  and  arbitrary  manner,  is  not  an 
excess  of  power,  but  an  abuse  of  It.  The  rem- 
edy for  such  abuse  rests  in  tibe  hands  of  tbe 
Judges  of  that  court,  since  they  have  the  pow- 
er to  remove  that  functlcnary  at  their  pleasure, 
and  substitute  another  In  his  stead.  And 
possibly,  in  an  Instance  wnere  tbe  violatira  of 
the  rules  of  the  court  \ty  the  Judge,  without  no- 
tice to  a  party  litigant,  wor^  the  latter  an  In- 
Jury,  by  depriving  htm  of  some  substantial 
right,  the  act  would  amount  to  an  Irr^rolarlty 
which  could  be  corrected  on  appeal.  Callahan 
V.  Hickey,  63  CaL  438.  But  we  do  not  under- 
stand that,  after  a  cause  has  been  once  assign- 
ed, it  may  not  be  reassigned  or  transferred, 
even  Irregularly,  without  Je(wrdlzing  tbe  Ju< 
rlsdlctlon  of  the  court  therein.  The  power  of 
the  presiding  Judge  In  the  premises  is  not  ex- 
hausted by  the  original  assignment  of  an  action 
or  proceeding.  Such  C4»istniction  would  tend 
to  impede,  rather  than  facilitate,  the  adminis- 
tration of  the  business  of  the  court,  and  defeat 
in  lai^  part  the  very  purpose  of  the  provMon 
In  question. 

We  have  considered  the  other  points  made, 
bat,  as  they  are  all  in  our  Judgment  covered  by 
what  has  beoa  already  said,  th^  require  no 
special  notice.  We  are  satisfied  that  the  rec- 
ord does  not  disclose  an  excess  of  Jurisdiction, 
and  consequently  no  case  Is  made  for  our  Intov 
i;K)8ltl<Hi  by  the  remedy  of  certiorari   it  fed- 
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lows  that  the  writ  dionld  be  dismissed,  and  It 

Is  BO  ordered. 


We  concur:  BEATTY,  C.  J.;  GAROUTTB, 
J.;  HARRISON,  J.;  McFARLAND,  JT.;  HEX- 
SHAW,  J. 


<4  Ariz.  HO) 

ATJSTIN  et  al.  v.  CHANDLEtt  et  al. 
(Sapreme  Court  of  Arizona.    Not.  16,  1895.) 

RiPAKUN  RlOHTS— COMHOX  Ll.W  —  ISJUHCTION — 
Whbh  LtlS. 

1.  The  common-laT  doctrlnea  as  to  riparian 
^^gs  were  expresslr  abrogated       Rev.  St.  S 

2.  Injimction  does  not  lie  at  the  instance  of 
a  prior  appropriator  of  the  water  of  a  river 
thiODKh  an  irrfgatioD  dltdi,  to  restrain  a  BubBe* 
qnent  appropriator  farther  up  the  stream  from 
diverting  water  &om  the  river,  and.  after  using 
it.  turning  it  into  complainant's  ditch,  instead  of 
returning  it  to  the  nver  above  the  opening  of 
eomplaioant's  ditch,  where  it  appears  that  the 
water  is  turned  into  mch  ditch  above  the  point 
where  it  is  to  be  used  by  complainant,  and  that 
complainant  has  the  same  quautitr  as  he  would 
have  If  defendant  returned  the  part  used  by  him 
to  the  lAver. 

Appeal  from  district  court,  Maricopa  coun- 
ty; before  Jnstlce  A.  O.  Baker. 

A(^tion  hy  Frank  B.  Austin  and  others 
against  A.  J.  Chandler  and  others  for  an  In- 
Jonctlon.  From  an  order  granting  a  per- 
I»etnal  Injunction,  defendants  appeal.  Re- 
versed. 

C.  F.  Aiusworth  and  J.  D.  Pope,  for  ap- 
pellants.  Kibber  &  Williams,  for  appdlees. 

BETHUXE,  J.  The  plaintiffs,  who  are 
the  appellees  here,  are  the  prior  approprla- 
tors  and  users,  as  between  thGuiHelves  and 
appellants,  of  certa  in  water  of  the  Salt  river, 
and  conduct  their  water  through  what  is 
known  as  the  "Tempe  Canal"  to  the  varl- 
.0119  points  of  use.  Their  apiwoprlatlon  and 
use  of  said  water  are  for  the  purp<»es  of  in-l- 
gatiou.  and  turning  a  gristmill  known  as 
"Hayden*s  Mill."  Appellants,  baviiig  ap- 
propriated, and  otherwise  secured,  the  use 
of  water  from  the  riyer,  subsequent  to  the 
appropriation  of  appellees,  at  a  point  In  the 
river  several  miles  above  the  point  of  diver- 
sion of  appellees,  for  the  purpose,  among 
other  things,  of  "creating,  generating,  and 
perpetuating,  for  public  and  private  use,  a 
water  power  of  not  less  than  600  horae  pow- 
er," now  seek  to  mingle  the  water  of  the 
appellees  with  their  own,  and  run  it  from 
-the  river  through  th^r  canal,  over  a  preci- 
pice, having  a  fall  of  40  or  50  feet,  where 
the  power  plant  Is  located,  and  deliver  it 
back  to  appellees  at  a  point  in  appellees' 
ditch  above  any  place  of  use  by  appellees, 
and  were  so  actually  running  and  deliver- 
ing said  water  when  this  action  was  com- 
menced. An  injunction  was  Issued  by  the 
lower  couii:,  and,  upon  the  final  hearing  of 
the  case,  made  perpetual,  restmining  appel- 
lants from  interfering  with  the  water  of 
.appellees,  except  to  use  it  for  mechanical 


purposes,  provided  that  said  water  should, 
after  such  use,  be  returned  by  appellants  to 
the  natural  channel  of  the  river  above  the 
mouth  of  appellees'  ditch.  This  requirement, 
so  far  as  we  are  aware,  is  In  strict  conform- 
ity with  the  provisions  of  the  common  law. 
At  common  law  probably  no  such  thing  as 
an  Irrigating  ditch  was  known.  Under  its 
provision  the  usufruct  Is  the  only  extent  of 
a  claim  In  water.  The  maxim  "Water  should, 
and  by  right  ought  to,  flow  where  It  has 
been  accustomed  to  flow"  expresses  the  spir- 
it of  the  common  law  in  regulating  the  use 
of  water;  so  that  the  doctrine  that  water, 
after  being  used  by  any  person  to  the  extent 
permitted  by  the  common  law,  must  be  re- 
turned to  Its  original  channel,  not  percepti- 
bly diminished  In  quantity,  and  undeterlorat- 
ed  In  quality,  was  established.  But  the  com- 
mon law  has  no  application  whatever  to  the 
use  of  water  with  us.  Not  even  the  com- 
mon-law doctrine  of  a  riparian  right  Is  ac- 
knowledged by  us,  but  is  expressly  repudi- 
ated by  section  319S,  Rev.  St.  So  the  com- 
mon law  can  furnish  no  aid  In  the  adjust- 
ment of  water  rights  in  this  territory.  It 
seems  to  be  admitted  that  there  could  be  no 
objection  to  the  use  by  a  subsequent  appro- 
priator of  the  waters  of  a  stream  already 
appropriated,  should  the  water  be  returned 
nninjiired  to  the  channel  above  the  point  of 
diversion  of  the  prior  appropriation.  But,' 
as  we  have  seen,  this  rule  springs  from  tlie 
common  Law,  which,  as  already  stated,  has 
no  application  in  regulating  our  water  rights. ' 
We  cannot  perceive  any  reason  why,  under 
our  system  of  the  use  of  water,  a  person  en- 
titled to  the  use  of  a  certain  quantity  of  It 
should  receive  it  at  one  place,  Instead  of  an- 
other, provided  his  rights  are  In  no  way 
affected  or  curtailed.  Tlie  appellees  claim  a 
certain  quantity  of  water  for  the  Irrigation 
of  their  lands  and  to  run  Hayden's  Mill.  If 
they  get  it,  why  should  the  manner  in  which 
they  get  it  matter  to  them,  especially  when 
one  may  add  useless  burdens  upon  the  exer- 
cise of  absolute  rights  of  the  appellants,  and 
either  way  would  equally  subserve  the  rights 
of  appellees? 

In  our  view  of  the  case,  no  rights  of  ap- 
pellees are  invaded  by  reason  of  the  delivery 
of  the  water  claimed  by  them  Into  their  ditch 
above  the  iwint  of  Use  by  them.  The  evidence 
fails  to  show  that  any  (laiiiage  has  accmed, 
or  will  accrue,  to  tliem  by  having  thoir  wa- 
ter delivered  to  them  at  the  point  to  which 
appellants  were  delivei'lng  it  at  the  com- 
mencement of  this  action,  or  that  their  reme- 
dies against  appellants  for  a  failure  to  so 
deliver  the  quantity  of  water,  to  which  appel- 
lees are  entitled,  or  for  any  damages  other- 
wise suffered,  would  be  In  any  manner  dif- 
ferent from  those  appellees  would  have 
should  npi)ellantB  be  required  to  deliver  the 
proper  qitantlty  back  into  the  channel  of 
the  river.  We  are  of  the  opinion  that  the 
appellants  were  exercising  an  absolute  right 
In  the  use  of  the  water,  of  course  subject  to 
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any  penalty  tbey  may  Incur  by  the  use  of 
■uch  right.  We  thivefore  do  not  think  thia 
iB  a  caee  for  an  iDjunctlon,  but  that  the  ap- 
pellees have  ample  modes  of  redress  at  law 
for  any  damages  which  may  be  occasioned 
by  any  Improper  action  of  appellants  in  the 
use  of  tb&  water,  or  in  delivering  It  bade  to 
appellees.  The  Judgment  of  the  lower  court 
Is  reversed,  and  the  cause  remanded  for  a 
new  triaL 

HAWKINS,  Jn  concurs.  ROUSE.  J.,  con- 
curs In  the  result 


FRANK  r,  SNOW  et  all 
(Supreme  Court  of  Wyoming.  Not.  19,  1805.) 

SORBTTSBIP  18  A  DSFBKSS  —  PAKOI-  BTIDMOS— 
FOU0IX>BURB  OF  MORTOAQB— DiSTHIBUTlON 

or  Fbocbbds  — KiB  Judicata. 

1.  The  defense  of  suretyahipbyone  of  wTera! 
joiot  makers  of  an  Infltniment  under  seal  may 
be  Bhown  by  parol.  -      .  * 

2.  One  of  aevenil  joint  makers  of  an  inBtru- 
ment  under  seal  cannot  defend  on  the  ground  that 
he  was  a  surety,  anless  he  shows  that  his  Borety- 
■hip  WEB  known  to  the  areditor.         ,    ,  , 

3.  Where  a  mortgage  coveriug  lands  in 
Wyoming  and  Iowa  was  given  to  secure  a  note, 
the  amount  found  due  on  such  note  in  an  action 
brought  in  Iowa  to  forecloee  the  mortgage  on 
the  property  there  is  res  Judicata  in  a  aabse- 
Quent  suit  for  foredoaare  <«  the  Wyoming  prop- 
erty, 

4.  A.  and  his  wife  gave  a  mortgage  on  three 
lots  to  secure  a  note  for  f5,000,  and  in  1880  the 
mortgagee  indorsed  the  note  to  plaintiff  and  as- 
•igDed  to  her  the  mortgage,  but  such  assignment 
was  not  recorded  till  ItM  On  May  22,  1883, 
the  mortgagors,  with  actual  knowledge  of  the 
assignment,  paid  to  the  mortgagee  $3,000  of 
their  debt,  taking  a  release  of  one  of  the  mort- 
gaged lots,  and  the  release  was  shortly  after- 
wards filed.  In  1685  the  mortgagors  gave  to  S. 
a  mortgage  on  the  unreleased  lots.  Plaintiff 
Butieequently  brought  foreclosure  asking  that  the 
unreleased  lota  be  sold  and  the  proceeob  applied 
to  her  claim,  and  that  S.'s  mortgage  lien  be  de- 
clared subordinate  to  hers.  Held,  that  since 
pi't'Tit'^f  had  failed  to  record  the  asalgnment  of 
ner  mortgage  until  after  the  mortgage  to  S., 
who  was  entitled  to  rely  on  the  record  notice  of 
tile  release  of  one  lot  and  the  payment  of  the 
13,000,  tliat  amount  Bhould,  as  against  8.,  be 
considered  paid  as  of  date  May  !«,  1883,  and 
the  proceeds  of  the  sale  of  the  mortgaged  prop- 
wty  applied  to  the  payment  of  (he  debt  due  B. 
bentre  the  aatlBfactiim  of  plaintiira  Judgment 

Error  to  dtotilct  court,  Laramte  county; 
Richard  H.  Scott,  Judge. 

Action  by  Hannah  Frank  against  Edgar  P. 
Snow  and  others  to  recover  a  m<mey  Judg- 
ment, and  to  foreclose  a  mortgage.  The  mon- 
ey judgment  was  recovered,  but  foreclosure 
denied,  and  plaintiff  brings  error.  Modified. 

Burke  ft  Fowler,  for  plaintiff  in  error. 
Baird  ft  Churchill,  for  defendants  In  error 
Edgar  P.  and  Elizabeth  Snow.  Edgar  W. 
Mann,  for  defendant  in  error  Mary  E.  Stark. 

OONAWAV,  J.  On  December  8,  1880,  de- 
fendants in  en-or  Edgar  P.  Snow  and  Eliza- 
beth Snow  executed  tbdr  joint  and  several 
promissory  note  for  15,000,  payable  to  the  ox- 

*  For  pinion  on  rehearing,  see  48  Pae.  78. 


der  of  Swan  Bnw.  one  year  after  date,  with 
interest  at  1  per  cent  per  month  from  date 
till  paid.  To  secure  payment  they  at  the 
same  time  executed  a  mortgage  upon  lots 
Nob.  7  and  8  in  block  No.  231,  and  lot  No.  4 
in  block  No.  417,  all  In  the  city  of  Cheycnue, 
Laramie  county,  Wyo.  They  further  secured 
the  payment  of  the  note  by  a  mortgage  of 
the  same  date  upon  property  in  Cass  county, 
Iowa.  In  these  mortgages,  Alexander  H. 
Swan  and  Thomas  Swan,  constituting  the 
firm  of  Swan  Broa,  were  the  grantees.  The 
mortgage  on  the  Cheyenne  property  was 
filed  for  record  the  day  after  Its  execution, 
and  was  duly  recorded.  The  note  Is  indorsed 
by  Swan  Bros.,  and  was  delivered  to  plaln- 
tifC  In  error  on  or  about  December  22,  18S0. 
An  assignment  of  the  mortgage  of  the  prop- 
erty In  Cheyenne  by  Swan  Bros,  to  plaintiff 
in  error,  written  upon  the  back  of  the  mort- 
gage, was  made  at  the  time  of  the  delivery 
of  the  note  to  her.  This  asflignment  was  not 
acknowledged,  or  filed  for  record.  Another 
assignment  of  the  same  mortgage  was  made 
by  Alexander  H.  Swan  and  Thomas  Swan 
to  plaintiff  In  errc»:,  of  date  December  30, 
1880.  This  assignment  was  acknowledged  on 
the  17th  day  of  May,  188S,  and  filed  for  rec- 
ord on  the  4th  day  of  June,  1888,  and  was 
recorded.  On  May  22,  1883,  Alexander  H. 
Swan  and  Thomas  Swan  made  to  Edgar  P. 
Snow  and  Elizabeth  Snow  a  release  of  lot  4 
In  block  417.  This  release  was  acknowledged 
on  May  22,  1883,  and  filed  for  record  on 
June  6,  1883.  This  release  recites  that  it 
was  made  upon  the  payment  by  the  said 
Snow  to  the  said  Swans  of  $3,000  of  the  debt 
secured  by  the  mortgage.  There  is  no  credit 
of  any  portion  of  ttiis  amount  on  the  note, 
and  Alexander  H.  Swan  testifies  that  Swan 
Bros,  did  not  have  possession  of  the  note 
after  its  delivery  to  plaintiff  In  error,  on  m 
about  December  22,  1880.  On  August 
1686,  suit  was  commenced  In  the  district 
court  for  Cass  county,  Iowa,  by  plaintiff  In 
error,  against  Edgar  P.  Snow  and  Elizabeth 
Snow,  for  the  recovery  of  the  amount  of  the 
note,  and  for  the  foreclosure  of  the  mort- 
gage of  the  Iowa  pn^ierty.  To  this  action, 
Edgar  P.  Snow  and  Blisabeth  Snow  appear- 
ed, and  pleaded  payment  of  $3,000.  Such 
proceedings  were  had  in  said  action  that 
afterwards,  on  May  1,  1880,  plaintiff  In  error 
obtained  Judgment  and  decree  for  the  full 
amount  of  said  note,  not  allowing  the  offset 
of  $3,000  or  any  portion  of  It.  and  for  the 
foreclosure  of  the  mortgage  of  the  Iowa  prop- 
erty. This  property  was  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction,  pro  tanto^ 
of  the  Judgment  On  July  14,  1885.  defend- 
ants in  error  Edgar  P.  Snow  and  Elizalieth 
Snow  made  their  promissory  note  of  that 
date,  payable  to  the  order  of  Mary  B.  Stai^ 
the  other  defendant  In  «Tor,  due  one  year 
from  date,  with  interest  at  12  per  cut  per 
annum  from  date  till  paid.  On  tbe  same 
day,  Elizabeth  Snow,  to  secure  the  payment 
&t  this  note,  gave  a  mortgage  to  Muj;  B> 
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Stark  of  lots  7  and  8  la  block  231  tn  Cbey- 
enne,  Wya  Thin  mortgage  was  acknowl- 
edged the  next  day,  and  filed  for  record  De- 
cember 23, 1885.  Tliese  lota  are  the  property 
of  BUsabeth  Snow,  and  claimed  by  her  to  be 
h»  iKHneatead. 

ThJa  action  waa  brought  plaintiff  In 
error,  aa  plaintiff  bdow,  to  recover  the  un- 
paid balance  of  the  Iowa  Judgmoit,  and  to 
forecloee  the  mortgage  on  the  Cheyenne 
property,  and  to  have  lota  7  and  8  In  Mock 
231  aold.  and  the  proceeda  applied  In  pay- 
ment TblB  la  the  relief  aongbt  aa  agahut 
Edgar  P.  Snow  and  Elizabeth  Snow.  Aa 
i^tnst  Mary  B.  Staik,  It  la  aonght  to  make 
her  mmtgagB  lien  aubordlnate  to  that  of 
plaintiff  in  error.  Edgar  P.  Snow,  by  bia 
Beparate  anawer,  merely  clalma  that  he  paid 
the  intnreet  on  the  note  mentioned,  to  Swan 
Bros.,  up  to  May  22,  1883.  and  on  that  date 
paid  to  them  the  further  sum  of  $3,000  upon 
said  note,  and  that  he  did  not  at  that  time 
have  any  notice  or  knowledge  of  any  kind 
that  the  note  and  mortgage  had  been  trans- 
ferred by  Swan  Bros,  to  plaintiff  In  error. 
He  aaks  (mly  credit  for  these  payments.  De- 
fendant In  error  Elizabeth  Snow,  by  her  sep- 
arate answer,  clalma  that  she  executed  the 
note  and  mortgage  as  surety  for  her  bus- 
band,  defendant  In  error  Edgar  P.  Snow, 
which  Swan  Bros,  well  knew,  and  that  the 
Interest  on  the  note  waa  paid  up  to  the  22d 
of  May,  1883,  in  payments  by  Edgar  P.  Snow 
to  Swan  Bros.,  who  then  had  possession  of 
the  note  and  mortgage,  and  that  at  this  time 
Swan  Bros.,  for  a  valuable  consideration  paid 
to  them  by  Edgar  P.  Snow,  agreed  to  re- 
lease, and  afterwards  did  release,  from  the 
operation  of  the  mortgage,  lot  4  In  Mock  417 
in  Cheyenne.— tbe  ralue  of  wbich  waa  then 
more  than  sufficient  to  pay  the  entire  amount 
due  on  tbe  note,— without  her  Icnowledge  or 
conaent,  and  that  neither  she  nor  Edgar  P. 
Snow  had  any  notice  or  knowledge  of  the  as- 
Blgnment  or  transfer  of  the  note  and  mort- 
gage. She  asks,  generally,  for  such  Judg- 
ment as  by  this  court  shall  be  deemed  meet 
and  proper.  The  trial  court  held  that  the 
amount  due  upon  tbe  note  was  res  judicata. 
This  Is  clearly  cwrect.  But  the  trial  court 
admitted  the  defense  of  suretyship  by  Ellza- 
lieth  Snow,  as  against  the  mortgage,  evi- 
dently found  that  defense  established  by  the 
evidence,  and  denied  a  forecloanre  of  the 
mortgage,  but  gave  Judgment  against  Edgar 
P.  Snow  and  Elizabeth  Snow  for  the  uncol- 
lected balance  of  tbe  Iowa  Judgment. 

In  the  view  we  take  of  the  case,  It  Is  un- 
necessary to  decide  several  legal  questions 
discussed  by  counsel.  The  rule  aa  to  tbe  de- 
fense of  suretyship  by  one  of  several  Joint 
nmkers  of  an  Instrument  under  seal  is  the 
same  as  In  the  case  of  several  joint  makers 
of  a  promissory  note.  The  suretyship  may 
be  shown  by  parol,  but  In  all  such  cases  the 
creditor  must  have  knowledge  of  the  surety- 
ship. Am.  &  Eng.  Enc.  Ijiw,  pp.  72.%  724, 
notes  5,  1.  There  Is  no  evidence  tending  to 


Bbow  sncb  knowledge  on  the  part  of  Swan 
Bros,  or  plaintiff  In  error,  or  notice  of  any 
kind  to  Mther  of  them,  but  the  contrary. 
Elizabeth  Snow  testifies  that  she  never  said 
anything  to  S^van  Bros,  about  the  matter  of 
her  suretyship.  Hannah  Frank  teatlflea  that 
she  never  had  any  knowledge  or  notice  of 
such  suretyship,  and  exhibits  a  letter  of  Mrs. 
E.  P.  Snow,  In  which  the  latter  designates 
tbe  note  aa  "that  note  of  myself  and  hus- 
band." This  letter  U  dated  Anguat  18,  188& 
¥p  to  this  time,  and  for  a  considerable  time 
afterwards,  It  does  not  appear  that  anything 
was  said  by  any  of  the  parties  about  sorety- 
ship.  Indeed,  the  first  that  appears  iq>on 
this  matter  Is  In  the  separate  answer  of 
Elisabeth  P.  Snow  In  the  case  at  bar.  ThU 
defense  was  not  Interposed  by  her  In  ttm  ao- 
tlon  in  Iowa.  And  Mn.  Snow  does  not  tes- 
tis that  she  signed  either  note  or  mortgage 
as  surety.  When  asked  the  question,  directly 
and  In  leading  form,  by  her  counsel,  whether 
she  dgned  the  note  as  principal,  or  as  surety 
for  her  husband,  her  reply  was,  "I  do  not 
understand."  In  response  to  further  leading 
questions,  she  says  she  received  no  money 
from  Swan  Bros,  at  the  time  she  signed  tbe 
note,  and  received  no  benefit  from  Swan  Bro& 
at  the  time  she  signed  the  mortgage.  On 
her  croaa-exa  mi  nation  she  testifies  that  her 
husband  got  the  money.  And  this  is  the  suit- 
stance  of  all  tbe  evidence  tending  to  eatal^ 
Ilsh  the  fact  of  suretyship.  It  appears  to  be 
evasive  and  unsatisfactory,  at  least.  And,  as 
already  stated,  there  Is  no  evidence  whatever 
tending  to  ahow  any  notice  of  the  suretyaatp 
of  Mrs.  Snow  to  eltber  the  grantees  or  a^ 
slgnces  of  the  mortgage.  The  evidence 
shows  that  there  waa  no  such  notice. 

Tbe  rights  of  Mary  E.  Stark  r^nain  to  be 
considered.  She  took  her  mortgage  upon  lots 
7  and  8  In  block  231  with  record  notice  that 
tbe  mortgage  executed  In  favor  of  Swan 
Bros,  upon  those  lots  and  lot  4  In  block  417 
had  been  released,  as  to  lot  4  in  block  417, 
and  that  $3,000  had  been  paid  upon  the  debt 
of  $5,000  secured  by  such  mortgage.  She 
had  a  right  to  rely  upon  tbe  record.  She  la 
also  bound  by  it  Plaintiff  In  error,  by  her 
n^Ilgence  tn  not  getting  an  assignment  of 
her  mortgage  properly  executed  and  filed  for 
record  until  after  Mary  E.  Stark  took  her 
mortgage,  placed  It  in  the  power  of  Swan 
Bros,  and  Edgar  P.  Snow  to  perpetrate  the 
fraud  which  deprived  her  (plaintiff  In  «Tor) 
of  her  mortgage  security  upon  a  valuable 
proi>erty,  without  securing  to  her  any  com- 
pensation for  tiie  loss  of  this  security.  The 
evidence  shows  satisfactorily  that  Edgar  P. 
Snow  had  early  notice  of  the  assignment  ot 
tbe  note  to  plaintiff  In  error,  and  tends 
Btrongly  to  show  that  Elizabeth  Snow  also 
had  early  notice  of  such  assignment,  and  long 
before  the  payment  of  $3,000  to  Swan  Bros, 
and  the  release  of  lot  4  In  block  417  tretn  the 
lieu  of  the  mortgage.  But  if  plaintiff  In  er- 
ror must  lose  in  consequence  of  her  negli- 
gence, or  Mary  E.  Stark  lose  without  fault 
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or  neglif^ence,  then  plaintiff  in  error  must 
bear  the  loss. 

From  a  careful  examination  of  the  record  It 
Is  apparent  tbat,  by  an  eiror  In  computation, 
the  Judgment  In  favor  of  plaintiff  In  error  Is 
too  large  by  ?1,000,  with  Interest  for  several 
years,  but  that  taxes  paid  by  her  since  the 
date  of  the  Iowa  Judgment  are  not  included 
In  the  Judgment  The  Judgment  should  there- 
fore be  reduced  $1,000,  with  the  said  Interest, 
find  to  the  reduced  amount  should  be  added 
these  taxes,  with  Interest  from  the  dates  of 
payment  As  so  modified  the  money  Judg- 
ment of  plaintiff  In  error  will  stand  affirmed. 
8be  is  also  entitled  to  the  foreclosure  of  her 
mortgage  and  the  sale  of  the  mortgaged  prop- 
erty In  controversy.  As  against  Mary  E. 
Stark,  $3,000  of  the  debt  of  Edgar  P.  and 
Elizabeth  Snow  la  to  be  considered  paid  as  of 
date  May  22,  1583.  This  wUl  more  than  sat- 
isfy the  Judgment  of  plaintiff  In  error  as  against 
Mary  E.  Stark's  mortgage,  except  as  to  the 
p<H-tIon  founded  upon  the  taxes  paid.  The  pro- 
ceeds of  the  sole  of  the  mortgaged  property  In 
controversy  should  be  applied— First,  to  the 
payment  of  costs;  second,  to  the  reijayment  to 
plaintiff  In  error  of  the  taxes  paid  by  her 
upon  the  mortgaged  property  in  controverey, 
with  interest;  third,  to  the  paymeut  of  the  debt 
due  to  Mary  E.  Stark,  for  which  she  should 
have  Judgment;  fourth,  to  the  payment  of  the 
Judgment  of  plaintiff  In  error;  fifth,  any  sur- 
plus should  1^  paid  to  ELlzubeth  Snow.  The 
cause  is  remanded,  with  directions  to  the  trial 
court  to  modify  Its  Judgment  and  decree  In 
accordance  with  this  opinion. 

Justice  POTTER,  having  been  of  counsel 
In  this  cause,  did  not  sit  Judge  HAYFOUD, 
of  the  Second  Judicial  district,  was  called  in 
by  the  remaining  justices,  and  sat 

GROESBECK,  0.  J.,  and  HATPORD,  J., 
concur. 


nENRICIISEN  V.  SMITH  ot  al. 
■  (Supreme  Court  of  Oregon.    Nov.  18,  18»3.) 

'APPBAL— JCBISDICTIOX  OP  THB  ROPBBUB  CoUBT— 

Abandoned  Appbals. 

1.  Under  IlUl'a  Ann.  Laws.  §  541,  providing 
that  the  supreme  court  does  not  acquire  jurisdic- 
tion unless  the  trauscript  is  filed  by  the  second 
day  of  the  ensuing  term  after  the  (iiipeal  is  per- 
fected, or  within  siieh  furtlier  time  as  may  be 
allowed,  that  ooarL  has  no  jurisdiction  to  dftter- 
miue  the  validity  of  an  order  of  a  successor  to  a 
deceased  judge,  granting  a  new  trial,  where  tlie 
requirements  of  such  statute  have  not  been  com- 
plied with,  though  the  party  procuring  Hurh  new 
trial  has  served  uotice  of  appeal,  and  filed  it, 
with  proof  of  service  and  an  undertaking,  iu  the 
trial  court,  in  due  time. 

2.  Where  the  irial  judRe  dies  after  notice  of 
appeal  is  served,  but  before  the  bill  of  ext-ep- 
tioiis  has  l>ecn  wttled,  and  hiw  auecessor  ^.'ntiits 
a  new  trial  to  the  uiisni  ccflsfnl  party,  who  decs 
not  tile  a  trnnsfript  in  tho  supreme  court  rule  14 
(37  Vac.  viii.),  in  repini  to  afiiruiauce  of  aban- 
doned appeals,  does  not  apply. 


Appeal  from  circuit  court.  Multnomali  coun- 
ty; H.  Hurley,  Judge. 

Action  by  L.  C.  Henilchsen  against  W.  K. 
Smith  and  others,  In  which  there  was  a 
judgment  for  plaintiff.  After  defendant 
served  notice  of  appeal,  and  filed  It,  with 
proof  of  service  and  an  undertaking,  in  the 
trial  court,  and  after  the  death  of  the  trial 
judge  before  a  bill  of  exceptions  could  be 
settled,  Ms  successor  granted  defendant  a 
new  trial.  Plaintiff  moves  In  the  supreme 
court  for  an  affirmance  under  rule  14  (37 
Pac.  viii.),  relating  to  abandoned  api»eala. 
Motion  denied. 

T.  H.  Bartlett,  for  appellants.  R.  R.  Ollt- 
ner,  for  respondent 

PER  CURIAM.  This  is  a  motion  under 
rule  14  {37  Pac.  vill.)  to  affirm  a  Judgment  on 
an  alleged  abandoned  appeal.  In  February, 
1805,  plaintiff  recovered  a  Judgment  against 
the  defendant  in  the  circuit  court  of  Mult- 
nomah county,  Dr.,  before  the  late  Judge 
Hurley,  from  which  he  took  an  appeal  a 
short  time  afterwards,  by  serving  a  notice 
thereof,  and  filing  the  same,  with  proof  of 
service,  together  with  an  undertaking,  in 
the  court  below,  and  In  due  time  prepared 
and  presented  to  the  trial  judge  his  bill  of 
exceptions  for  allowance,  but  before  the 
same  could  be  settled  the  judge  died,  where- 
upon Judge  McGinn,  successor  of  Judge  Hur- 
ley, before  the  time  for  filing  the  transcript 
had  expired,  set  the  judgment  aside,  and 
ordered  a  new  trial  upon  defendant's  mo- 
tion, on  the  ground  that,  having  no  authori- 
ty to  sign  a  bill  of  exceptions  In  a  case  tried 
before  his  predecessor,  the  defendant  would 
be  deprived  of  the  right  of  appeal  if  bis  mo- 
tion was  denied.  The  appellant  therefore 
proceeded  no  further  with  his  appeal,  and 
the  respondent  now  brings  Into  court  a  copy 
of  the  judgment,  undertaking,  notice  of  ap- 
peal, and  proof  of  service  thereof,  and 
moves  for  an  affirmance  under  rule  14. 
From  this  statement  it  will  be  seen  that  the 
question  sought  to  be  determined  in  this 
proceeding  is  the  validity  of  the  order  of 
Judge  McGinn  setting  aside  the  Judgment 
and  granting  a  new  trial,  but  we  have  no 
Jurisdiction  to  determine  that  question.  Un- 
der the  statute  this  court  does  not  acquire 
Jurisdiction  to  hear  and  determine  a  cause 
unless  the  transcript  is  filed  by  the  second 
day  of  the  ensuing  term  after  the  appeal  is 
perfected,  or  within  such  further  time  as 
may  be  allowed  In  the  manner  provided  by 
Law.  Illirs  Ann.  Laws,  §  541.  The  require- 
ments of  this  section  have  not  been  complied 
with,  and  hence  the  court  is  without  Juils- 
dictlon. 

In  case  of  an  abandoned  appeal  it  has  been 
the  practice  since  Heatherly  v.  Hadley,  2 
Or.  117,  for  respondent  to  bring  into  this 
court  certain  portions  of  the  record,  and 
have  the  judgment  affirmed  pro  forma;  and 
out  uf  this  practice  has  grown  what  Is  now 
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rule  14.  But  It  haa  nevae  t»een  sapposed  that 
by  such  a  proceeding  It  acQuIred  JuriBdiction 
to  heai  and  determine  the  cause,  or  any 
question  at  Issue  therein.  This  practice 
simply  provides  a  means  by  which  a  re- 
spondent may  have  the  fact  that  an  appeal 
has  been  abandoned  made  a  matter  of  rec- 
ord, but  It  cannot  be  used  for  the  purpose  of 
determining  any  controverted  qaesttons  in 
the  case.  By  the  order  of  Judge  McGinn, 
which,  for  the  purpose  of  the  case,  must  be 
assumed  to  be  valid,  the  Judgment  from 
which  the  appeal  was  taken  ceased  to  exist, 
and  the  defendant  was  not  required  to  file 
a  transcript,  and  hence  the  rule  in  reference 
to  abandoned  appeals  does  not  apply.  It 
follows  that  the  nwtlon  must  be  denied,  and 
it  is  so  ordered. 


SPRINKUD  T.  WALLACB. 

fSiipreme  Court  of  Oregon.    Nov.  18,  1895.) 

ASSIGltMEXT  FOR  BENEFIT  OP  CBEOlTOIiS — ECJCITT 
jFRlsniCTION. 

HiH'B  Ann.  LawsJ  3173  et  acq.,  providing 
a  procedure  for  the  settlement  of  eetBtes  aRsign- 
ed  for  the  benefit  of  creditors,  and  authorizing  the 
court  to  discbarge  the  assignors  in  certain  cases 
from  pre-existing  liabilities,  deprives  equitj-  of 
its  ordinary  jurisdiction  touching  the  administra- 
tion of  insolvent  estates. 

Appeal  from  drcnit  court,  Gilliam  county; 
W.  L.  Bradshaw,  Judge. 

Suit  by  D.  S.  Sprinkle  against  W.  L.  "Wal- 
lace, administrator  of  the  estate  of  I.  R.  Daw- 
son. From  a  decree  for  plaintiff,  defendant 
appeals.  Dismissed. 

M.  W.  Smith  and  Wirt  Minor,  for  appelant 
J.  A.  Brown  and  A  S.  Bennett,  for  reqiondent 

■  WOLTERTON,  J.  This  is,  In  effect,  ■  suit 
tor  an  acooontlng.  On  the  3l8t  day  of  Blarch, 
1886,  the  plaintiff  made  a  general  asrtgnment 
of  all  his  property  for  the  benefit  of  hte  cred- 
itors to  I.  B.  Dawson,  under  the  geneial  aa- 
slcninent  laws  of  the  state,  which  trust  wai 
accepted  by  the  fusignee,  who  qualified  and 
took  possession  of  the  property,  and  proceeded 
with  the  admlnlflttatlmi  of  the  Insolvent's  es* 
tat&  About  January  4, 1888,  Dawson,  to  ena- 
ble the  idalntlff  to  procure  funds  with  whldi  to 
settle  with  fate  eredittvs,  turned  ova:  to  him, 
through  one  J.  H.  Bllsner,  a  large  portion,  if 
not  all,  the  properly  of  the  estate,  except  lots 
0  and  11  In  Mock  12  In  the  town  of  Arling- 
ton, OilUam  county.  Or.,  and  In  the  month  fol- 
lowloK  pla*"*<M'  succeeded  in  compromlidng 
witb  and  being  rtieased  by  all  his  cxeditoia. 
He  claims  in  this  suit  that,  on  said  4th  day 
of  January,  Dawson  promised  and  agreed  to 
turn  over  and  account  to  him  for  all  the  prop- 
erty, both  real  and  personal,  of  whatsoever 
nature^  that  came  Into  bis  bands  as  assignee 
by  virtue  at  the  assignment;  bnt  that  he  has 
failed,  and  still  fails  and  refuses,  to  account 
for  and  turn  over  to  bim  a  considerable  por- 
tion at  the  personal  property,  and  wholly  fails 


and  neglects  to  reconvey  lots  6  and  11.  Upon 
these  allegations  plaintiff  prays  an  accounting, 
and  for  a  decree  for  such  balance  as  may  be 
found  due,  and  for  a  reconveyance  of  the  real 
proper^.  The  defendant  demurred  to  the 
complaint,  and,  upon  his  demurrer  being  over- 
ruled, he  answered,  setting  up  a  release  from 
plaintiff  after  a  fnU  and  fair  settlement;  and, 
ftuther,  that  defendant  had  filed  hte  final  re- 
port In  the  matto-  ot  the  assignment  at  the 
first  term  of  court  after  said  settlement,  ask- 
ing, among  other  things,  an  ord«:  of  the  court 
for  authority  to  rettansfer  raid  real  property 
to  plalntifl.  Plaintiff  having  obtained  a  de* 
cree  in  lils  favor  upon  these  issues,  the  def  aid- 
ant appeals. 

It  will  be  seen  that  tibia  snlt  te  in  no  way 
connected  with,  but  te  separate  and  dtetinct 
frcnn,  the  assignment  proceeding.  It  was  insti- 
tuted for  the  purpose  ot  requiring  a  settle- 
ment and  an  accounting  the  assignee  touch* 
ing  the  asdgned  estate,  and  ot  obtaining  a 
decree  directing  the  dispOBltion  of  such  portion 
or  balance  of  the  estate  as  may  yet  be  found 
in  hte  custody  and  under  hte  controL  Tbe 
question  to  be  determined  here  te  whether  a 
powm,  after  having  made  a  general  asslgn>- 
ment  for  the  benefit  of  all  fate  creditors  under 
the  general  assignment  tews  of  tfae  state,  and 
after  having  compounded  and  settled  wltii  lita 
creditors,  can  maintain  a  suit  in  equity  against 
hte  assi^iee  to  compel  a  final  accounting,  or 
must  he  proceed  in  the  assignment  matter  still 
pending  for  the  actxnnplislmient  of  that  pur- 
pose. Upon  tbe  aoB  hand  it  te  contended  that 
tbte  suit  comes  within  the  purview  at  weU- 
recognized  equltaUe  cognisance,— that  ot  com- 
pelling tfae  execution  and  due  performance  of 
a  trust;  wliUe  upon  tfae  otfaer  It  te  claimed  that 
tfae  plaintiff  sfaould  faave  sought  hte  relief  In 
tfae  assignment  matter;  that  the  general  as- 
signment act  and  tbe  acta  amendatory  thaieof 
contain  anq»le  inovlslons  f<«  tbe  admlnMra- 
tUm  and  settlonent  ot  tiie  estates  of  InsolvoitB; 
and  that  the  proceedings  thereby  adopted 
are  exdndve  of  any  other  for  directing  and 
requiring  the  execution  and  performance  of 
the  trust  imposed  under  a  general  asslgnmoit 
for  the  benefit  at  oedltors.  It  te  undoubtedly 
true  that  a  common-tew  assignment,  whether 
with  preferences  or  for  the  benefit  of  all  cred- 
itors alike,  created  a  trust,  and  that  Hie  power 
to  compel  tbe  due  observance  and  execution 
thereof  was  pecuUariy  and  exclusively  of  equl- 
tabte  oogidzance,  and  statutes  regutetlng  the 
manner  and  prescribing  tfae  conditions  upon 
wfaidi  assignments  maybe  made  do  not  change 
the  rule  nor  curtail  nor  limit  equitable  Juris- 
diction touddng  the  admtxdsttatlon  of  trusts 
thus  created.  Nor  te  tfae  equitable  Jurisdiction 
disturbed  by  statutory  enactments  which  mere- 
ly create  and  prescribe  a  new  procedure  for 
tbe  admlntetratlon  and  settlement  of  insolvent 
estates.  In  such  case  tfae  equltabte  dominion 
will  continue,  not  ss  affording  an  exclusive, 
but  as  a  coucurrent,  rranedy.  If,  however,  tfae 
statutory  regulations  contain  negative  words, 
or  other  tenguage  expressly  taking  aw^  tfae 
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pre-existing  jurisdiction,  or  if,  upon  a  fBlr  and 
reuonabte  Inteipretation  of  the  wbole  scope 
of  sncb  resnlatlons,  tbe  necessary  Intendment 
Is  to  displace  sueb  Jnrlsdietlon,  then  the  statu- 
tory proceedings  become  excluBlve.  1  Pom. 
Eq.  Jiir.  H  279,  281. 

With  these  obserratlons  In  rlew,  we  will 
now  ouimlne  the  Btatutory  enactments  gov- 
erning general  assignments  tor  the  benefit 
of  creditors,  and  determine  tbelr  effect.  Tbe 
act  entitled  "An  act  to  secure  creditors  a 
Just  division  of  tbe  estates  of  debtors  who 
convey  to  assignees  for  tbe  benefit  of  cred- 
itors," was  passed  October  18,  1878,  and 
amended  Febmary  24,  188S,  and  as  amend- 
ed Is  contained  In  Hill's  Ann.  Laws  Or. 
K  8173-8187,  IncL  Section  3173  provides 
that:  "No  g^eral  assignment  of  property 
by  an  Insolvent,  or  In  ctmtemplatlon  of  in- 
solvency, for  the  benefit  of  creditors  shall 
be  valid  unless  It  be  made  for  the  benefit 
of  an  bis  creditors  in  proportion  to  the 
amount  of  their  respective  claims.  And 
such  assignment  shall  have  the  effect  to 
dissolve  any  and  all  attachments  on  which 
judgment  shall  not  have  been  taken  at  the 
date  of  such  assignment."  When  judgment 
Is  recovered,  however,  In  the  action  wherein 
tbe  attachment  Is  thns  discharged  it  Is  to 
be  deemed  presented,  and  shall  share  pro 
rata  with  other  claims.  By  section  3174  the 
assent  of  creditors  Is  presumed.  Section 
3175  provides  the  manner  of  making  the 
assignment,  and  when  creditors  are  not  sat- 
isfied with  the  assignee  named  by  tbe  as- 
signor It  prescribes  the  manner  of  selecting 
an  assignee  in  his  stead.  Should  the  cred- 
itors be  unable  to  make  such  selection  by 
the  method  prescribed,  the  judge  of  the  cir- 
cuit court  in  which  the  matter  is  pending 
Is  authorized  to  appoint.  When  a  new  as- 
signee Is  tlnis  selected  or  api>olnted,  It  is 
made  the  duty  of  the  assignee  named  by  the 
de)>tor  to  assign  and  convey  to  him  all  the 
property  conveyed  or  assigned  by  the  debt- 
or, and  such  assignee  "shall  possess  all  the 
powers  and  be  subject  to  all  the  duties  im- 
posed by  tills  net  as  fully  to  all  Intents  and 
purposes  as  though  named  in  the  debtor's 
assignment."  Section  3176  provides  that: 
"The  assignee  sliall  also  forthwith  file  with 
the  clerk  of  the  circuit  court  of  the  county 
where  snch  assignment  will  be  recorded  a 
true  and  full  inventory  and  valuation  of 
said  estate,  under  oath,  as  far  as  the  same 
has  come  to  his  knowledge,  and  shall  then 
and  tliei'e  enter  Into  bonds  to  the  state  of 
Oregon,  for  tlie  use  of  tlie  creditors,  in  dou- 
ble the  amount  of  the  Inventory  and  valua- 
tion, with  two  or  more  snfHcIent  sureties,  to 
be  approved  by  said  clerk,  for  the  faithful 
performance  of  said  trust;  and  the  assignee 
may  thereupon  proceed  to  perform  any  du- 
ties necessary  to  carry  Into  effect  the  in- 
tention of  tinld  assignment."  Sections  ;-tl77- 
31S0  provide  for  giving  notice  to  creditors; 
the  filing  of  a  report  at  the  end  of  three 
months,  giving  a  full  and  true  list  of  all 


creditors  proving  tbelr  claims,  and  the  set- 
tlement and  adjudication  of  soch  claln». 
Section  3181  provides  that:  'The  assignee 
shall  at  all  times  be  sabject  to  tbe  order  of 
the  court  or  Judge,  and  the  said  court  or 
Judge  may,  by  citation  and  attachment,  com- 
pel the  assl^ee  ftom  time  to  time  to  file 
reports  of  hla  proceedings,  and  of  the  sit- 
uation and  condition  of  tb»  tmst,  and  to 
proceed  In  the  faithful  execution  of  the  dn- 
lies  required  by  this  act"  By  section  3182 
the  court  or  Judge  is  empowered  to  compel 
the  appearance  In  prasoo  of  the  debtor  forth- 
with or  at  the  next  term  to  answer  under 
oath  touching  the  "amount  and  situation  of 
his  estate,  and  the  names  of  the  creditors, 
and  amount  due  to  each,  with  thtir  places  of 
residence  and  may  compel  the  delivery  to 
the  assslgnee  of  any  property  or  estate  em- 
braced In  the  assignment";  and  ssf^on  3183 
requires  tbe  assignee  to  file  with  the  clerk 
of  the  court  an  Inventory  and  valuation  of 
such  addlticmal  property  as  may  come  into 
his  hands.  Section  31A1  provides  that  debts 
to  become  due  may  be  exhibited  as  well  as 
those  matured,  and  that  aucb  claims  as 
are  not  exhibited  within  the  term  of  three 
months  after  publication  of  notice  shall  not 
participate  In  dividends  until  after  payment 
In  full  of  claims  presented  within  such  period 
and  allowed.  Section  3185  defines  the  pow- 
er and  authority  of  the  assignee.  Section 
3180  provides  that:  "In  case  any  assignee 
shall  die  before  the  closing  of  his  trust,  or 
In  case  any  assignee  shall  fail  or  neglect, 
for  a  period  of  tbirty  days  after  tbe  making 
of  any  assignment,  to  file  an  Inventory  and 
valuation,  and  give  bonds  as  required  by 
tills  act,  the  circuit  court  or  the  Judge  there- 
of of  the  county  where  such  assignment 
may  be  recorded,  on  application  of  any  per^ 
son  lntei*ested,  shall  appoint  some  person  to 
execute  the  trust  embraced  in  such  assign- 
ment; and  such  person  on  giving  the  bond, 
with  sureties,  as  required  above  of  the  as* 
signee,  shall  possess  all  the  powers  confeiTed 
on  such  assignee,  and  sball  t>e  subject  to  all 
the  duties  hereby  ImpMed,  as  fully  as  though 
named  In  the  assignment;  and  in  case  any 
surety  shall  be  discovered  insufficient,  or  on 
complaint  before  the  court  or  judge  It  should 
be  made  to  appear  that  any  assignee  is 
guilty  of  wasting  or  misapplying  the  trust 
estate,  said  court  or  judge  may  direct  and 
require  additional  security,  and  may  remove 
sucli  assignee,  and  appoint  another  Instead; 
and  such  perstm  so  appointed,  on  giving 
bonds,  shall  have  full  power  to  execute  such 
duties,  and  demand  and  sue  for  all  estate 
In  the  bends  of  the  person  removed,  and  to 
demand  and  recover  the  amount  and  value 
of  all  moneys  and  property  or  estate  so 
wastetl  and  misapplied  which  he  nmy  nef^ 
lect  or  refuse  to  make  satlsftictlon  for  from 
snch  i>erson  and  his  sureties."  Section  3187 
empowers  the  court,  or  judge  thereof,  upon 
the  allowance  of  the  final  account  of  the 
assignee— when  it  appears  that  the  aaslgnw 
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bas  been  grullty  of  no  fraud,  and  that  not 
less  than  50  per  cent,  of  the  amount  of  In- 
debtedne«!  over  and  above  the  expenses  of 
the  assignment  has  been  realized  from  his 
estate— to  make  an  order  discharging  the  as- 
signor from  any  further  liability  on  account 
of  any  indebtedness  existing  against  him 
prior  to  the  making  of  such  assignment 

The  provisions  of  the  assignment  law  are 
thus  fully  set  forth  that  Its  full  scope  and 
bearing  may  be  comprehended.  It  Is  plain 
that  It  proTldea  a  complete  system  for  the 
BuperrlslcMi,  admhilstratlon,  and  settlement 
of  the  eatatee  of  Insolventa  who  assign  for 
the  ben^t  of  their  creditors.  Indeed,  the 
act  is  closely  allied  to  an  insolvent  or  bank- 
rupt law,  if  In  reality  It  Is  not  such  a  law.  It 
proTldeB  that  when  the  amount  realized  from 
all  the  assigned  property  is  snfflclent  to  pay 
at  least  50  per  cent,  of  the  Indebtedness  uu- 
d«-  a  fair  assignment,  the  assignor  shall, 
upon  final  settlement  of  the  estate,  be  thence- 
forth discharged  of  all  further  liability  on 
account  of  ai^  indebtedness  existing  against 
him  prior  to  the  assignment  In  this  respect, 
at  least,  It  may  be  said  to  be  a  qualified  bank- 
rupt law;  but  whether  it  may  be  classed  as  an 
Insolvent  or  bankrupt  law  or  not  it  Is  not 
necessary  for  us  to  determine  at  this  time. 
The  assignment  la  entirdy  voluntary. 
Through  no  act  of  Instdvency  on  the  debtor's 
part  can  he  be  coerced  Into  a  distribution  of 
his  assets  amcmg  his  creditors.  In  this  re- 
spect It  bears  no  resemblance  to  an  insolvent 
law.  As  before  stated,  the  right  to  make  a 
general  assignment  tat  the  benefit  of  cred- 
itors existed  at  common  law,  but  the  debtor 
conld  assign  with  preferences.  The  statute 
circumscribes  this  right,  and  no  general  as- 
signment la  now  valid,  unless  made  tor  the 
benefit  of  all  creditors  alike.  The  assign- 
ment must  be  In  wrlthig,  duly  acknowledged 
as  conveyances  of  real  estate,  and  recorded. 
Thus  executed,  and  free  from  fraud,  it  di- 
vests the  assignor  of  his  estate,  and  thence- 
forth the  law  directs  its  admlnlBtration.  The 
conditions  which  the  deed  of  assignment  may 
prescribe  become  unimportant,  as  the  law 
specifically  fixes  the  conditions  which  shall 
attach  to  every  general  assignment,  and  the 
■ettlemmt  of  the  assigned  estate  must  pro- 
ceed In  accord  therewith.  The  procedure 
preacribed  partakes  of  on  equitable  character, 
and  the  tnut  created  Is  purely  of  equitable 
cognlsanoeu  The  effect  and  final  result  of 
the  statutory  admlnlstratlw  and  settlement 
of  the  insolvent  estate  does  not  materially 
differ  tcom  that  which  equity  would  effect 
or  bring  about  except  in  one  veiy  essential 
and  Important  particular.  The  assignor  may 
be  discharged  of  all  indebtedness  existing 
prior  to  the  date  of  tiie  assignment  This  re- 
sult could  not  be  acc<»npll8hed  under  the 
gMiwal  roles  of  equitable  Jurisprudence. 
Tta^  affotd  no  iMlmary  power  or  authority 
to  dlsctaarge  a  debtor  of  bis  obligations, 
whether  50  per  cent,  thereof  is  pidd  out  of 
the  estate  or  not  But  upon  a  final  settle- 


ment In  the  assignment  proceedings.  If  the 
estate  has  been  made  to  realize  50  per  cent 
of  the  assignor's  Indebtedness,  the  circuit 
court,  or  tJie  Judge  thereof,  may  by  an  order 
discharge  the  assignor  from  liability  on  ac- 
count of  any  iudebtedcess  existing  prior  to 
the  assignmeDt  This  Is  a  direct  benefit  to 
the  assignor,  contemplated  by  the  statute, 
and  whoever  makes  a  general  assignment 
will  be  presumed  to  have  contemplated  a 
discharge  from  prior  liabilities  in  the  event 
his  estate  is  made  to  realize  50  per  cent  of 
his  indebtednees.  Aside  from  this  feature 
of  the  assignment  law,  the  circuit  court,  or 
Judge  thereof,  is  clothed  by  its  provisions 
with  all  needful  power  and  authority  to  re- 
quire of  the  assignee  the  faithful  observance 
and  execution  of  the  duties  of  his  trust.  He 
may  be  compelled  by  citation  and  attach- 
ment to  file  reports  of  his  proceedings  from 
time  to  time,  and  in  due  time  to  make  final 
settlement  of  the  assigned  estate.  In  case 
of  his  death,  the  court,  or  Judge  thereof,  is 
empowered  to  appoint  his  successor;  and  in 
case  a  surety  shall  be  discovered  insufficient 
or  if  it  should  be  made  to  appear  that  the 
assignee  is  guilty  of  wasting  or  misapply- 
ing the  trust  estate,  the  court  may  remove 
bim,  and  appoint  another  In  his  stead,  and 
such  person  so  appointed  may  execute  the 
duties  as  fully  and  to  all  Intents  and  purposes 
as  his  predecessor,  and  may  recov^  from 
his  predecessor  and  his  sureties  the  value  of 
any  propeity  so  wasted  or  misapplied.  It 
would  seem  from  these  provisions,  and  others 
that  might  be  referred  to,  that  the  circuit 
court,  or  the  Judge  thereof,  possesses  ample 
power  to  compel  the  due  and  faithful  observ- 
ance by  the  assignee  of  the  duties  of  his  trust 
and  a  full  and  Just  settlement  of  the  estate 
by  him,  and  that  the  statute  within  itself 
prescribes  a  complete  procedure  for  the  ad- 
mUilstratl<Hi  and  settlement  of  assigned  es- 
tates. OHiddwlng  this  circumstance,  and  in 
view  of  the  power  given  the  court  or  the 
Judge  thereof,  to  discbarge  the  debtor  from 
pre-exlathig  liabilities,  w^'  believe  the  nec- 
essary intendment  of  the  legislature  was  to 
take  amiy  the  ordinary  equity  Jurisdiction 
touching  the  administratlim,  settlun«it  and 
distribution  ot  assigned  estates,  and  that  the 
procedure  prescribed  by  statute  Is  exclusive. 
This  se«ns  to  us  to  be  a  proper  conclu8l<ai 
upon  reason  and  i»1nclple.  But  we  are  not 
without  authority  for  so  heading.  The  courts 
of  New  Josey.  Wiscoiulii,  and  Illinois,  under 
assignment  acts  which  omtaln  no  feature 
whatever  allying  them  to  an  Insolvent  or 
bankrupt  law,  have  held  that  the  statubwy 
procedure  is  exclurtv&  See  Hoagland  v. 
See,  40  N.  J.  Eq.  470,  3  Atl.  513;  Lawsoa  V. 
Stacy,  82  Wis.  308,  61  N.  W.  961.  and  62  N. 
W.  306;  Freydendoll  t.  Baldwin,  103  HI.  32fr- 
331;  Hanchett  v.  Waterhuxy,  115  IlL  220^ 
32  N.  E.  194;  Preston  t.  Spauldlng,  120  111. 
231,  10  N.  E.  908;  and  Colbum  v.  Shay,  17 
HI.  App.  292.  In  the  latter  case.  Bailey. 
aSfeaMnM  for  the  court,  says:    "The  rule 
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Beems  to  be  well  settled  that  the  Jurisdiction 
of  the  county  court  over  an  assignee  and 
over  the  funds  placed  In  his  hands  by  the 
assignment  Is  exclusive."  As  beating  on 
this  question,  see,  also,  Rumsey  v.  Town,  20 
Fed.  562,  and  Clark  v.  Stanton,  24  Minn.  240, 
241.  We  have  been  unable  to  find  any  case 
holding  otherwise  under  a  statute  like  ours. 
If  the  plalntitr  could  sustain  this  suit  re- 
gardless  of  the  statutory  procedure,  and  com- 
pel a  final  accounting  and  settlement  by  the 
assignee,  the  creditors  could  accomplish  the 
same  purpose  by  an  ordinary  suit  in  eiiulty, 
and  thus  deprive  the  circuit  court,  or  the 
judge  thereof,  acting  in  the  assignment  mat- 
ter, of  the  opportunity,  if  not  the  power,  of 
making  the  requisite  order  discharging  the 
debtor  from  pre-existing  liabilities,  and  thus 
defeat  one  of  the  purposes  of  the  statute. 
We  think  the  plaintiff  should  have  proceeded 
In  the  assignment  matter  to  the  final  adjust- 
ment and  settlemMit  of  the  assigned  estate. 
The  final  account  was  filed  In  due  time,  and, 
If  the  assignee  was  seeking  to  take  advan- 
tage of  any  settlement  in  turning  over  to  him 
the  property  of  the  estate,  or  any  part  there- 
of, he  had  ample  opportunity  of  surcharging 
the  account  for  fraud  or  mistake,  and  trying 
out  all  the  issues  that  are  here  made.  The 
complaint  should  be  dismissed,  and  It  Is  so 
ordered. 


WTLLS  7.  BANK  OF  NEVADA.   (So.  1.431.) 
(Supreme  Court  of  Nevada.    Not.  21,  1895.) 
Statute  op  Fkal-ds— Okioisal  Undektakiso. 
Whore  there  was  an  agreement  between 
dofoudant  bonk  and  a  doaler  in  hay,  whoroby  the 
bank  was  to  roJloct  for  the  sales  of  hay,  and 
from  the  proceeds  pay  checks  pivwi  b.v  the  deal- 
er for  the  purehaBc  price  thereof,  and  such  asree- 
meut  was  cominunitatpd  hy  the  bank  to  plain- 
tiff,  who,  relyinE  thereou,  sold  hay  to  said  rleHl- 
er,  the  transaction  was  not  within  the  statute 
of  frauds,  as  a  verbal  promise  to  answer  for  the 
debt  of  another. 

Appeal  from  district  court,  Washoe  coiintr; 
A.  E.  Gheney,  Jndge. 

Action  by  Edward  Wills  against  the  Bank 
of  Nevada  for  goods  sold  and  delivered.  De- 
fendant had  Judgment,  and  plaintiff  appeals. 
Reversed. 

Alfred  Chartz,  for  appellant.  Torrcyson  & 
Summerflcld,  for  respondent 

BONNIFIELD,  J.  This  action  was  brought 
by  the  appellant,  as  plaintiff,  against  the  re- 
spondent, aa  defendant,  In  the  district  court 
of  the  Second  Judicial  district  In  and  for  Wn  sh- 
oe county,  to  recover  the  sum  of  $042.50, 
iMilancv  due  for  hay  sold  by  plaintiff  to  the  de- 
fendant, and  delivered  to  James  Slayberry  at 
the  defendant's  request,  as  allogod  In  the  com- 
plaint. The  answer  consists  of  specific  denials 
of  the  allegations  of  the  complaint.  The  case 
was  tried  by  the  court  sitting  -without  a  Jury. 
The  com-t  dismissed  the  action,  and  gnvc  the 
defendant  Judgment  for  its  costs.  Tbe  plain- 


tiff moved  for  a  new  trial,  designating  In  bla 
notice  of  motion,  as  one  of  the  grounds,  the 
"Insutficiency  of  tbe  evidence  to  Justify  the  de- 
cision made  by  said  court  and  the  Judgment 
entered  In  tbe  action";  and  In  his  statement 
on  motion  for  new  trial  he  specifies  several 
particulars  in  wliich  be  claims  tbe  evidence  is 
insufficient  to  Justify  tbe  decision.  His  mo- 
tion was  denied.  This  appeal  Is  taken  from 
the  Judgment  and  the  order  of  the  court  deny- 
ing a  new  trial. 

The  court  filed  no  findings  of  fact.  No  ques- 
tion was  raised  by  counsel  for  the  defendant 
In  the  court  below  as  to  any  variance  between 
the  allegations  of  tbe  complaint  and  the  proofs, 
and  no  variance  was  suggested  by  tbe  court 
until  the  time  of  its  oral  decision  of  the  case, 
and  then  the  case  was  not  decided  on  that 
ground,  but  It  was  tnsed  on  the  ground,  in  ef- 
fect, that  the  promise  of  tbe  defendant  to  the 
plaintiff  was  a  verljal  promise  to  answer  fbr 
the  debt  of  Mayberry,  and  was  witbin  the 
statute  of  frauds.  As  we  have  come  to  a  dif- 
ferent conclnslon  from  tbe  court  below,  from 
the  evidence  in  the  case,  we  here  give  the 
material  portions  of  the  testimony  of  the  plain- 
tiff and  James  Mayberry,  and  oil  tbe  testi- 
mony of  M.  O.  Ward,  taken  from  the  record, 
to  wit:  Tbe  plaintiff  testified  that  in  Novem- 
ber, 18&1,  James  Mayberry  came  to  him  to 
purchase  his  Iiay,  and  said  be  would  bay  the 
bay  if  it  suited  him;  that  he  went,  looked  at 
the  hay,  and  returned  to  plaintiff's  house,  and 
plaintiff  asked  bim  about  tbe  pay;  that  May- 
berry said  that  be  woidd  give  blm  a  check 
on  the  Bank  of  Nevada,  and  the  bonk  would 
pay  it  in  30  days;  that  the  plaintiff  need 
not  take  bis  word  for  It,  but  he  couM  go  and 
see  Mr.  Ward;  that  the  plaintiff  went  and 
saw  Ward,  and  told  him  wliat  Mayberry  said; 
that  Ward  said:  "Get  Mayberry's  checks,  and 
In  thirty  days  tlie  bank  would  cash  them;" 
that  the  bank  paid  the  first  and  second  checks; 
"that  the  second  check  was  paid  before  the 
time  was  up,  but  payment  of  the  third  and 
last  check  was  refused."  Mayberry  testified. 
In  substance,  that  he  was  Indebted  to  the 
bank;  that  he  went  to  the  bank  primarily  to 
make  arrangements  with  It  to  enable  blm  to 
buy  hay,  and  did  make  such  arrangements; 
that  bis  arrangements  were,  that,  as  soon  as 
the  bay  he  purchased  was  ddivered  on  tbe 
cars,  he  would  give  to  his  several  vendors 
checks  on  tbe  bank  for  the  price  of  the  hay 
bought,  payable  in  30  days,  and  deliver  to  the 
bank  tbe  shipping  receipts  for  the  hay  he 
shipped  for  It,  to  collect  for  his  salevi,  and  to 
pay  Ills  said  several  checks,  the  profits  to  be 
applied  on  his  debt  to  tbe  bonk;  tbat  be 
Tiought  and  sold  bay  from  different  parties, 
and  deposited  the  shli^ng  receipts  -witb  tbe 
Kink;  tbat  all  the  returns  for  the  sales  of 
the  hay  were  made  to  tbe  bank;  tint  it  col- 
lected for  all  the  sales  of  tbe  bay,  and  collect- 
ed for  the  sales  of  tbe  Wills  hoy,  and  paid 
for  all  the  hay.  except  the  last  check  present- 
ed by  the  plaintiff;  tbat  when  he  went  to 
buy  tbe  plalntHTs  bay,  tbe  iktalotlff  asked  lilin. 
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"What  aboat  the  pay?"  that  he  tcdd  the  plain- 
tiff "to  go  to  tbo  bank.,  and  see  U  everytbing 
Is  all  riKlit";  that  he  couU  not  have  bought 
hay  it  the  bank  had  not  obligated  Itself  to 
pay  his  checks;  that  he  could  not  have  bought 
the  plaintiff's  hay  If  the  bank  bad  not  prom- 
ised to  pay  hiB  checks  for  it,  for  tiie  plain- 
tiff refused  to  let  hhn  hare  it.  He  also  testi- 
fied "that  the  cdiecks  given  on  the  hank,  pay- 
able in  thirty  days,  gave  time  for  the  returns 
to  come  in  for  the  hay,"  and  alao  "that  the 
hay  buslnesB  vas  profitable,  and  the  baidc 
made  it  all;  that  he  owed  the  bank  ten  at 
the  end  of  his  hi^  operatlong  than  he  did  at 
the  beginning."  Ur.  Ward  teeUfied  that  he 
was  Tlce  president  of  the  corporation  defend- 
ant. "By  Snmmerfifid:  Q.  Did  May  berry 
hare  but  one  agreement  with  the  bank  with 
regard  to  the  purchase  of  hay?  A  Mayberry 
wanted  the  ixink  to  gnaranty  the  payment  of 
his  cheCha,  I  was  a  director  In  the  board,  and 
was  vtee  president,  also,  and  I  was  a  worker 
In  the  bank.  Q.  Do  yon  know  of  any  transac- 
Tlons  between  Mayberry  and  WlUa,  the  pialtt- 
ttff  tn  this  case,  and  the  bank,  rdatlve  to  bay 
pundiaaes  fn»m  WlUs7  A  Tes,  sir.  Q.  State 
to  the  court  what  arrangements  existed  be- 
tween the  Bank  of  Nevada  and  Wills  and 
Mayberry  with  regard  to  Bach  transacttons. 
A  Mayborry  wanted  to  purchase  bay,  and  he 
wanted  the  bank  to  guaranty  his  checks,  that 
he  ml^t  be  aUe  to  purdiaae  hay.  Q.  Did  you 
have  but  one  agreement,— did  the  bank  have 
but  one  agreement  with  Mayberry  about  the 
purchase  of  hay?  A.  Only  one.  Q.  State 
what  that  agreem«it  was.  A.  Oeborn  and 
myself,  as  cashier  ot  the  bank,  acting  under 
the  board  of  directors,  upon  the  receipt  of  the 
shipping  receipts,  after  the  hay  was  baled 
and  on  board  of  the  cars,  to  guaranty  the  pay- 
ment of  Mayberry's  checks  in  thirty  days  from 
the  time  such  checla  were  accepted  by  us, 
under  the  expectation  that  the  money  from 
title  sales  erf  hay  would  be  returned  to  the  bank 
within  thir^  days*  time  after  the  recdpt  of 
the  shipping  receipts,  but  we  always  credited 
all  receipts  cA  money  to  Mayberry's  account. 
Q.  That  was  the  agteraient,  and  that  was  the 
order  that  you  worked  under?  A  Xes.  sir. 
The  bank  was  to  guaranty  the  payment -of 
checks  given  by  Mayberry  when  the  ship- 
ping receipts  were  In,  and  the  checks  were 
accepted  by  ve,  within  thirty  days  from  that 
time.  Q.  Do  you  remember  the  transaction 
with  Wills?  A  I  r^nember  It  in  a  general 
way,  on  account  of  the  business  at  tlie  time. 
Q.  State  what  yon  remember  about  the  pay- 
ment of  the  first  check  testified  to  here.  A. 
The  check  vnm  presented  and  guarantied,  and 
In  thirty  days  it  was  paid.  Q.  Did  the  ship- 
ping receipt  accompany  it.  A.  WlUs  came  into 
the  bank  when  the  second  check  was  paid, 
and  the  cashier  was  Inside,  and  I  was  outside, 
and  I  beard  him  say  to  Osbom,  'I  have  a 
chedfc  fnun  Mi^beny  tm  hay.  When  will  it 
be  paid?*  and  Osbom  said.  'We  wlU  pay  It 
now;*  and  it  was  paid."  Tn  tills  connection 
witness  testified  that  Osbom  acted  contrary 


to  the  Ofder  of  the  board  of  directors  In  pay- 
ing that  cbe^  before  due.  Direct  examina- 
tion resumed  by  Summerfield:  "Q.  Have  you 
made  a  careful  examination  of  tlie  books  of 
the  Imuk,  with  reference  to  that  payment,  in 
order  to  refresh  your  reooUectiou?  A  I  have. 
Q.  Do  you  remember  any  furtlier  conversa- 
tion with  Wills  about  the  hay?  A  Yes.  sir. 
I  rememlKf  that  WlUs  Infwmed  me,  later  on, 
that  his  hay  had  all  been  paid  and  that 
there  was  more  hay  tliat  he  had  on  hand,  and 
I  Bald  to  him  to  be  careful,  tliat  Maybcrrr'a 
account  was  not  good  at  Uie  bank;  and  I  re- 
member distinctly  that  he  said  he  bad  got 
paid  for  the  otlier,  and  he  would  take  chances 
on  this.  The  bank  bad  no  account  with 
Wills.  The  returns  were  credited  to  May- 
berry. Q.  Do  you  remember  tlie  conversa- 
tion with  Wills  at  the  depot,  where  he  testi- 
fied that  you  tcdd  him  not  to  let  Mayberry 
have  any  more  hay?  A  I  thought  the  con- 
versation  was  at  the  bank.  I  epoke  to  him 
a  time  or  two.  lie  had  told  me  that  part  of 
the  hay  was  stiU  in  his  possession,  and  I  sug- 
gested to  him  he  had  lietter  keep  it.  that  May- 
berry's account  was  not  good;  and  I  said  that 
%  loaf  was  better  than  no  bread,*  and  he  said 
he  would  take  chances;  and  I  remember  tell- 
ing WlUs  that  some  hay  In  California  bad  not 
been  paid,  and  that  the  money  had  not  been 
remitted."  On  cross-examination  Mr.  Ward 
testified  that  his  best  recollection  was  tiiat 
Wills  came  In  the  bank,  and  asked  about  the 
tiay.  and  he  told  Wills  when  the  hay  was 
Iialed  and  on  board  the  cars,  and  the  ship- 
ping receipts  were  in,  tbat  Wills  should  bring 
In  a  check  from  Mayberry  for  a  corresponding 
amount,  and  the  bank  would  pay  it  in  30 
days  after  It  was  accepted.  "Q.  Have  you 
any  independent  recollection  of  the  words 
you  used  to  Wills,  and  the  words  used  by 
Wills  to  you,  at  the  time  WUla  went  to  the 
bank  first  about  selling  his  bay?  Is  not  your 
recollection  a  general  recollection  of  the  prom- 
isee that  you  made  different  people?"  This 
question  was  repeated  many,  many  times,  and 
witness  finally  answered  as  follows :  "A.  I  sim- 
ply reiterated  to  Wills  ttie  directions  I  had 
from  the  board.  I  tried  to  follow  the  direc- 
tions of  the  board  as  close  as  I  could.  Q.  Do 
you  give  your  lndei>endent  recollection  of 
what  you  said  to  Wills  at  the  time  the  prom- 
ise was  made?  A.  Tliat  is  my  recollection, 
tliat  I  told  Wills  those  were  my  Instructions 
from  the  board;  but  I  don't  know  that  I  used 
those  words.  Q.  My  question  Is,  have  you  any 
Independent  recollection  of  what  you  said  to 
WlUs  at  that  time?  A  That  is  my  recollec- 
tion, because  that  was  my  lustructionB.  By 
Summmerfield:  Q.  At  the  time  that  Wills 
first  went  to  the  bank,  was  the  conversation 
in  the  pr^ence  of  any  one?  A  I  think  Mr. 
Osliom  was  there."  With  regard  to  the  pay- 
ment of  the  second  check,  Mr.  Ward  testi- 
fied that,  if  Mr.  Osbom  had  obeyed  the  order 
ai  the  board  of  directors.  It  would  have  been 
better  for  the  bank.  Upon  being  recalled  f6r 
further  cross-examination,  Mr.  Ward  was  ask- 
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ed:  "Q.  What  Induced  you  to  ten  Wills  at 
the  railroad  depot  in  Reno  not  to  let  May- 
berry  have  any  more  hay?  A.  I  don't  know  as 
I  told  him  not  to  let  Mayberry  have  any  more 
hay.  Q.  What  was  your  object  in  making 
Wills  whateTer  promises  you  may  hare  made  to 
him?  Was  It  for  your  own  personal  aggran- 
diasement,  or  was  It  to  subserve  the  interests 
of  the  bank?  A.  It  was  for  the  bank." 

Counsel  for  appellant  ntgea  Beveral  grounds, 
upon  either  of  which  he  claims  that  the  right 
of  the  plaintiff  to  maintain  this  action  may 
be  based  under  the  eridence.  We  do  not 
deem -it  necessary  to  pass  on  more  than  one 
of  them,  and  thus  we  will  avoid  entering  tbe 
labyrinth  of  conflicting  decisions  on  the  stat* 
\xte  of  frauds,  from  which  It  seems  no  court 
and  no  law  writer  ever  emerged  with  satisfac- 
tion as  to  the  rules  therein  laid  down. 

Taking  the  testimony  of  M.  O.  Ward,  the 
principal  actor  for  the  bank,  under  the  direc- 
tion of  the  board  of  directors,  and  considering 
the  several  agreements  developed  by  his  evi- 
dence In  a  business  light,  and  as  transactions 
between  business  men,  the  fair  and  reason- 
able construction  of  bis  evidence  is  that  the 
bank  agreed  with  James  Mayberry  that  when 
he  bought  hay,  and  It  was  delivered  to  him 
on  the  cars,  he  should  give  tbe  vendors  his 
check  on  the  bank,  payable  in  30  days,  for  the 
amount  of  the  price  of  the  hay  so  delivered, 
and  deliver  to  the  Imnk  tbe  shipping  re- 
ceipts for  the  hoy  shipped  by  him,  and  the 
bank  would  collect  for  tlie  sales  of  the  hay, 
and  pay  Sfayberry's  vendors  the  several 
checks  he  issued  to  them  for  tbe  hay  out  of 
tho  proceeds  of  tbe  sales,  under  the  exj)ecta- 
tlou  that  tbe  returns  from  the  sales  of  the 
hay  would  be  made  to  the  bank  within  80 
days  from  such  shipment;  and  that  Ward  In- 
formed tbe  plaintiff,  In  substance,  of  said 
agreement  of  the  bank  with  Mayberry,  and 
agreed  with  the  plaintiff,  when  his  hay  was 
baled  and  delivered  on  tbe  cars,  he  should 
bring  in  a  check  from  Mayberry  for  a  corre- 
sponding amount,  and  the  bank  would  cash 
it  in  30  days.  Now,  the  substance  of  the 
agreement  on  the  part  of  Mayberry  with  tbe 
plaintifT  was  that,  when  the  hay  was  deliv- 
ered on  the  cars,  he  would  give  the  plaintiff 
a  check  for  the  price  of  the  hay  on  the  Bank 
of  Nevada,  luyable  in  80  days,  and  that  tlie 
bank  would  pay  it  when  due.  Mayberry's 
promise  was  not  that  he  would  collect  for  the 
sales  of  the  hay,  and  pay  the  checks  out  of 
tlie  proceeds.  This  Is  what  the  bank  agreed 
to  do,  according  to  the  testimony  of  both 
Maytterry  and  Ward.  This  was  an  original 
undertaking  on  tbe  part  of  the  iHink,  and  not 
collateral  to  the  promise  of  Mayberry.  May- 
berry did  not  assume,  nor  was  he  liable  In 
the  first  instance,  to  do  what  the  banlc  prom- 
ised to  do.  His  legal  obligation,  which  ex- 
isted as  a  legal  Incideut  to  his  agreement 
with  the  plaiotlCF,  was  to  pay  the  check  If  tbe 
bank  made  default  in  its  payment.  In  con- 
templation of  law,  Maylierry  was  guarantor 
for  the  bank.   Ills  obligation  was  to  pay  the 


check  upon  the  bank's  failure  of  payment 
His  legal  oUIgatlon  was  also  to  have  funds 
in  tbe  hands  of  the  bank  to  meet  the  pay- 
ment of  the  check  when  due,  and  his  nnciw- 
tradicted  evidence,  in  this  respect,  is  that  be 
did  so  have  the  funds  there.  He  testified 
that  be  "deposited  the  shipping  receipts  at 
the  bank  tor  them  to  collect  for  the  bay.  and 
that  tbe  bank  did  collect  for  the  bay.  and 
collected  for  Wills'  hay.  and  paid  for  all  the 
hay.  except  tbe  che<^  presented  last  hf 
WiUs."  He  also  testified  "that  aU  tbe  re- 
turns from  the  sales  of  tbe  bay  were  made 
to  the  bank."  B.  C.  Osbom,  the  cashier  <rf 
the  bank,  testified  that  "Mayberry  nm  the 
business  In  such  ambiguous  way  that  nobody 
could  tell,  bead  or  tail,  where  tbe  money 
came  from;  that  no  shipping  receipts  were 
ever  left  with  the  bank,  and  the  bank  finally 
quit."  It  is  not  denied,  however,  on  ttie 
part  of  the  defendant,  that  the  retnms  from 
the  sales  of  the  hay  w««  made  to  it.  w  that 
It  collected  the  money.  The  bank  having  cok- 
lected  the  money,  we  regard  tbe  nondeUvery 
of  the  shipping  rec^pta  as  being  immaterial, 
and  we  cannot  perceive  bow  the  "ambiguous 
manner  Mayberry  ran  the  batfneMi"  could  re- 
lieve the  defendant  ot  its  obllgatlm  to  pay 
the  money  it  received  tot  the  sale  of  tbe 
Wills  hay  to  the  plaintiff  on  his  check. 

This  case,  ander  the  above  state  of  facts, 
comes  within  tbe  third  class  at  cases  c<m* 
sidered  by  Browne  in  bis  work  on  the  Stat- 
ute of  Frauds,  and  also  by  Wood  on  the  same 
subject.  Browne,  at  page  258,  says:  **To  a 
third  class  bel<ng  the  cases  in  which  tbe 
property  of  the  third  party  Is  put  into  the 
bauds  of  the  defendant,  tor  tbe  purpose  of 
paying,  out  of  the  proceeds  tb^nof,  the  thbrd 
party's  debt  to  the  plaintiff.  These  are  cases 
of  obligation  by  tbe  defendant,  as  a  trustee, 
to  make  such  pajrment.  and  it  is  that  per^ 
Bonal  obligation  which  the  plaintiff  setiks  to 
enforce,  and  bis  right  of  actloa  Is  not  affected 
by  the  statute."  In  note  1,  p.  2S0^  he  cites 
Fullam  V.  Adams,  87  Vt.  397,  as  a  caaa  glr- 
ing  "<Hie  oC  tbe  most  Intelligent  and  instnict- 
ive  opinions  tliat  hare  ever  beend^rered  up* 
on  the  subject  of  *Guarantles  under  tbe  Stat- 
ute of  Frauds.'"  In  tbe  Vermont  case  tiie 
soundness  of  the  rule  is  recognised  tbat  a 
verbal  prwnlse  to  pay  the  debt  of  anotber, 
where  tbe  promisor  has  received  the  funds  or 
property  of  the  debtor  for  the  purpose  of  be- 
ing BO  ai^lled.  so  that  an  obUgation  or  duty 
rests  upon  him,  as  twtween  himstif  and  the 
debtor,  to  make  such  payment,  though  in  f«m 
a  promise  to  pay  the  debt  of  another,  it  Is  In 
fact  a  pnMnise  to  perfonn  an  oUlgatlon  w 
duty  ot  his  own,  and  is  not  vlttiin  the  stat- 
ute. Chief  Justice  Poland.  In  bis  opiniMi. 
says:  "And  where  a  debtor  transfers  funds 
or  property  to  another  for  the  purpose  of  pay- 
ing his  debt,  and  the  person  thus  holding  the 
funds  or  property  promises  the  credttor  to 
pay  his  debt,  such  promise  Is  held  good, 
tliongh  not  In  writing;"  and  he  says:  "We 
apprehend  the  true  principle  wbr  the  proailse 
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to  the  creditra-  la  valid  without  writing  Is,  the 
party  making  the  promise  holds  the  funds  of 
the  debtor  for  the  purpose  of  paying  his  debt, 
and.  as  between  blm  and  the  debtor,  It  Is 
his  duty  to  pay  the  debt;  so  that,  whMi  he 
promises  the  creditor  to  pay  It,  Insubstance,  he 
promises  to  pay  his  own  debt,  and  not  that  of 
another,  and,  though  the  debtor  still  remains 
liable  for  his  own  debt,  bis  relation  Is  rather 
that  of  a  surety  for  the  party  whose  duty  It 
Is,  and  who  has  promised  to  pay  his  debt,— 
that  of  a  principal,  for  whom  tbe  other  has 
become  surety  or  guarantor.  He  holds  a  fund 
In  trust,  under  a  duty  to  pay  It  to  the  cred- 
itor, and  he  makes  an  express  promise  to  per- 
form it  In  such  case  It  Is  no  violation  of  the 
spirit  ot  the  statute  to  hold  such  promise  an 
original  one,  and  not  necessary  to  be  In  writ- 
ing." Wood,  St  Frauds,  i  144,  says:  "Where 
the  promisor  has  funds  In  his  hands  belong- 
ing to  the  debtor,  from  which  he  has  authori- 
ty to  pay  a  certain  debt,  the  promise  Is  not 
within  tbe  statute,  because  It  Is  a  promise 
merely  to  pay  to  the  creditor  what  he  would 
otherwise  be  bound  to  pay  to  tbe  debtor  In 
satisfaction  of  his  own  debt;  and  the  same 
is  true  where  the  promise  is  conditional,  as  to 
pay  if  he  receives  funds  of  the  debtor  to  the 
amount  of  the  debt.  In  such  case,  while 
there  Is  no  obligation  to  pay  unless  the  con- 
dition is  fulfilled,  yet,  if  the  condition  Is  ful- 
filled, the  promise  is  operative,  and  not  with- 
in the  statute,  because  the  debtor's  own 
funds  are  relied  upon  for  payment."  In  sup- 
port of  the  aljove  rules  the  author  cites  many 
authorities.  "If  one  deliver  money  or  per- 
sonal property  to  another,  under  the  promise 
of  the  latter  to  deliver  It  over  to  a  third  per- 
son, who  has  a  beneficial  interest  therein,  or 
to  convert  It  into  money,  and  pay  him  the 
proceeds,  the  third  party  can  maintain  an  ac- 
tion therefor  against  the  promisor.  A  for- 
tiori Is  this  the  case  where  the  person  receiv- 
ing the  money  or  personalty  sulisequently 
promises  the  tblrd  party  to  deliver  It  to  bim." 
Wynn's  Adm'r  v.  Wood,  97  Pa.  St.  216,  and 
cases  there  cited.  Wood  on  the  Statute  of 
Frauds  says  the  sonndness  of  the  doctrine 
In  the  above  case  cannot  be  qnestloned.  We 
have  been  unable  to  find  an  authority  In  con- 
flict with  the  authorities  herein  cited. 

In  consideration  of  the  above  authorities, 
and  tbe  reason  of  the  rules  and  legal  princi- 
ples therein  determined,  and  those  rules  and 
principles  being  apidlcable  to  the  facta  of  the 
case  at  bar,  we  hold  that  the  defendant  Is  lia- 
ble In  this  action. 

Coansel  for  respondent  argues  In  support 
of  tbe  judgment  that  tiie  proofs  do  not  cor- 
respond with  tbe  allegations  of  tbe  complaint. 
The  theory  of  the  lAeader  was  that,  under 
tbe  tects  and  drcnrnstances  of  the  case,  the 
defendant  was  the  purchaser  of  the  plaintiff's 
hay,  and  the  appellant,  by  his  counsel,  cites  a 
great  many  authorities  in  support  of  that 
theory.  As  to  the  correctness  of  this  theory, 
It  is  not  necessary,  and  we  do  not  pass  upon 
lb   During  the  progress  of  the  trial  It  was 


not  considered  that  there  was  anything  in 
the  complaint  restricting  the  field  of  Inquiry 
Into  the  several  agreements  and  transactions 
on  tbe  part  of  the  three  actors.  In  reference 
to  the  hay  bought  and  add,  and  the  liability 
or  nonliability  of  the  defendant  thereunder. 
If  there  be  a  variance  between  the  allega- 
tions of  the  complaint  and  the  proofs.  It  is 
such  that  an  amendment  of  the  complaint  could 
properly  have  been  made,  if  such  objection 
had  been  taken  at  the  trial.  The  judgment 
and  order  appealed  tnm  are  reversed.    , ,  , 

1 

BELKNAP,  J.,  concurs.  BIGBLOW,  O.  J., 
betng  dlsquallfled  under  the  statute,  did  not 
participate  In  the  de<^oii. 


CHIPLBT  r.  OaSBN  et  SLi 

(Court  of  Appeals  of  Colorado.  Oct  14,  1806.) 

Review  on  Appeal — Sdffigibnct  of  Hvidsncb 
—Deposition— Formal  Defkht— Waiver. 

1.  A  verdict  based  on  conflictine  evidence 
will  Dot  be  reviewed. 

2.  A  stipulation  as  to  the  taking  of  a  deposi- 
tion that  "all  formalities  are  expressly  waived" 
waives  a  defect  conristing  in  a  idgalng  by  the 
witness  at  a  place  other  than  at  tbe  dose  of  tiie 
deposition,  tboogh  a  statate  requires  such  depo- 
sition to  be  subscribed  by  the  witness,  where  it 
appears  from  tbe  notary's  certificate  that  the  wit- 
ness read  and  swore  to  the  whole  deposition. 

Error  to  district  court,  Pueblo  county. 

Action  by  Walter  A.  Green  and  oth»8 
against  James  N.  Chlpley.  Judgment  tor 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

J.  E.  Rlzer,  for  plaintiff  In  errOT. 

BISSELL,  J.  This  litigation  grew  out  of 
a  real-estate  transaction  which  originated  In 
Pueblo.  Dr.  Hull  and  his  wife  held  prop- 
erty in  that  city,  In  a  locality  whCTe  Chlpley 
was  interested,  or  in  which  he  was  deling 
at  the  time  of  this  occurrence.  Chlpley  en- 
tered Into  negotiations  with  Mrs.  Hull  and 
tbe  doctor  looking  to  the  purchase  of  the  lots. 
Almost  concurrently  with  the  commencement 
of  his  negotiations,  he  approached  Green  with 
reference  to  tbe  trade.  The  principal  issue 
concerns  tbe  initiation  of  the  transaction. 
Chlpley  Insists  he  was  a  brok«',  who  started 
tbe  trade  with  Dr.  Hull  and  his  wife,  ulti- 
mately bought  the  property  on  his  own  ac- 
count for  $5,000,  and  sold  it  to  the  defendants 
in  error  for  $ri,500.  At  all  events,  tbe  trade 
was  made.  The  defendants  In  error  paid  the 
$5,500,  of  which  $5,000  was  turned  over  to 
tbe  doctor  and  his  wife,  and  the  other  $500 
kept  by  Chipl^.  Green  and  his  copurchasers 
did  not  learn  until  about  a  year  afterwards 
of  the  difference  between  what  they  paid 
and  the  price  charged  by  the  Hulls.  On  ac- 
quiring this  Information,  they  brought  the 
present  suit  to  recover  the  $500^  alleging 

1  Rehearing  denied  November  25,  lfi9S. 
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Chlpley  was  tholr  agent,  acting  In  a  friendly 
way,  when  he  aiUed  their  attention  to  the 
property,  and  bought  it  for  them,  and  had  no 
right  to  ke^  the  $000  for  his  own  benefit. 
To  make  this  matter  quite  plain,  it  is  perliaps 
better  to  state  that  the  only  issue  which  Chip- 
ley  tendered  was  in  deuial  of  the  pialntifCs' 
claim,  asserting  his  position  as  a  broker,  and 
insisting  on  his  riglit  to  deal  with  the  parties 
at  arms'  length.  He  made  no  claim  in  his  an- 
swer that  he  was  entitled  to  any  compensa- 
tion for  his  services.  Thus,  the  naked  ques- 
tion remains  whether  Green  and  his  copur- 
chasers  had  a  right  to  recover. 

During  the  pendency  of  the  suit,  the  plain- 
tiffs took  the  deposition  of  Mrs.  Hull  in 
Pueblo.  This  being  the  county  In  wlUch  the 
cause  was  pending,  and  where  it  was  to  be 
tried,  certain  statutory  steps  were  prerequi- 
site to  the  Inception  of  the  right  to  thus  take 
Mrs.  Hull's  testimony.  The  parties  stipulat- 
ed that  "the  caption  and  all  formalities  are 
expressly  waived."  Acting  under  this  au- 
thority, the  deposition  was  taken.  One  of 
the  errors  r^led  on  Is  based  on  the  form  of  it 
The  statute  provides  tliat  a  deposition  taken 
under  these  circumstances  must  be  sub- 
scribed by  the  witness.  By  some  sort  of  a 
slip,  the  signature  of  the  witness  occurred 
on  the  last  page  but  one  of  the  document. 
It  was  typewritten  on  one  side  of  the  paper, 
and  apparently  the  wrong  sheet  was  sub- 
acrlbed.  The  notary,  howev^,  who  attested 
the  deposition,  expressly  certifies  that,  after 
It  had  been  completed,  the  questions  put  and 
the  answers  given  were  read  to  the  witness, 
Mrs.  Hull,  who  subscribed  the  deposition  In 
his  presence,  and  swore  to  it  on  the  date 
named.  There  was  no  motion  to  sui^ess  It 
before  the  trial,  but  on  the  hearing,  counsel 
moved  to  exclude  the  eleventh  and  twelfth 
interrogatories  and  answers,  because  they 
were  not  signed  by  the  witness. 

Only  three  eri-ors  are  relied  on  by  the  plaln- 
tlfl!  In  error  to  reverse  the  case.  The  chief 
one  concerns  the  sutficlency  of  the  evidence 
to  supiMrt  the  vta-dlet  CouuRel  seeks  to 
avoid  the  force  aud  effect  of  the  well-recog- 
uized  rule  cunceruiug  the  conclusiveness  of 
the  verdict  of  the  Jury  on  all  matters  of  fact 
involved  In  the  case,  on  the  ground  that  there 
was  no  evidence  on  which  the  Jury  could 
predicate  their  finding  that  Chlpley  was  in 
reality  the  agent  of  the  plaintiffs  in  nego- 
tiating the  sale.  We  cannot  assent  to  this 
contention.  There  was  very  much  evidence 
on  both  sides  concerning  this  proposition,  and 
all  the  parties  gave  their  different  versions 
of  the  transaction.  However  unsatisfactory 
the  testimony  may  be,  so  long  as  the  parties 
took  Issue  on  this  one  vital  question,  and 
supported  thehr  afflrmatlonB  and  denials  by 
proof,  we  must  accept  the  finding  of  the 
jury.  It  was  the  only  Issue  tried,— the  only 
one  towards  which  any  testimony  was  direct- 


ed. The  evidence  Is  In  hopeless  conflict  on 
the  question,  and  the  jury  was  the  arbiter 
between  the  parties.  We  cannot  but  accept 
their  verdict,  and,  in  accepting  It,  hold  the 
error  based  on  the  insufficiency  of  the  evi- 
dence to  be  not  well  laid. 

The  defect  in  the  deposition  would  of  neces- 
sity be  fatal,  since  there  was  a  failure  to 
compl3'  with  the  absolute  requirement  of  the 
statute  but  for  the  stipulation.  This  was 
sufficiently  broad  to  cure  this  formal  defect 
when  the  paper  Is  examined  in  the  light  of 
the  certificate  of  the  notary,  to  the  effect  that 
the  questions  and  answers  were  read  and 
sworn  to  by  the  witness.  The  necessity  for 
a  signature  is  statutory,  and  it  was  entirely 
within  the  province  of  counsel  to  waive  any 
of  the  statutory  prerequisites.  Wo  think  this 
matter  was  within  the  contemplation  of  coun- 
sel when  they  signed  their  agreement,  and 
we  must  hold  them  bound  by  its  terms.  We 
are  expressly  inclined  to  this  conclusion  be- 
cause the  case  has  been  twice  tried,  and.  In 
the  absence  of  a  compelling  necessity,  a  third 
trial  should  not  be  permitted  because  of  some 
technical  error,  which  does  not  affect  the 
merits  of  the  controveray.  But  for  our  con- 
clusion respecting  the  scope  and  effect  of  the 
stipulation,  we  might  have  been  compelled 
to  Inquire  whether  it  was  not  incumbent  on 
the  defendant  to  move  to  suppress  the  depo- 
sition prior  to  the  bearing,  that  the  parties 
might  have  an  opportunity  to  retake  the  evi- 
dence of  Mrs.  Hull.  The  force  of  this  sug-, 
gestlon  will  become  very  apparent  when  it  Is 
stated  that  the  witness  has  since  died,  and, 
if  the  evidence  is  rejected.  It  cannot  be  again 
procured.  The  circumstances  do  not  incline 
us  to  a  favorable  consideration  of  this  al- 
leged error. 

The  only  other  question  discussed  In  the 
brief  of  counsel  is  based  on  one  of  the  in- 
structions which  the  court  gave  respecting 
Chlpley's  alleged  agency.  Taken  by  Itself  it 
might  be  the  subject  of  criticism.  Its  ap- 
parent inaccuracy  is  insufficimt  to  Justify 
a  reversal.  It  would  be  profltleBS  to  set  out 
title  instruction  criticised,  and  jusUfy  It  by  a 
reference  to  the  other  parts  of  the  charge. 
We  could  not  deduce  therefrom  any  general 
principle  which  would  be  useful  to  the  pro- 
fession, and  it  would  mmecessarlly  prolong 
the  opinion,  because  it  would  require  a  state- 
ment of  the  entire  charge,  or  the  substance 
of  it  to  disclose  the  basis  of  our  conclusion. 
The  Jui-y  were  very  carefully  instructed  re- 
specting the  issue  between  the  parties,  ami, 
taken  as  a  wliole,  the  charge  is  an  accurate, 
fair,  and  well-considered  statement  of  the 
law  which  controls  the  case.  We  discover 
nothing  In  It  which  compels  ua  to  distnrb  the 
judgment 

Finding  no  errors  In  the  record  of  auffi* 
clent  gravity  to  necessitate  the  leveraal  of 
the  Judgment  it  will  be  affirmed.  Affltmed. 
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CHETELAT,  Sheriff,  t.  KELTER.1  " 

(Court  of  Appeal*  o£  Colorado.   Sept.  9,  1885.) 

Attachmbst— Wbongfcl  Sbizdbb  bt  Ofpicee— 
Pailurb  to  Hbhvb  Summons  or  Wkit — 
Sufficiency  of  Evidence. 
In  an  action  for  converBion  of  goods  by 
a  Bheriff,  the  defense  being  seizure  under  at- 
taehment.  nndiaputed  testimony  of  plaintiff 
that  defendant  seized  the  goods  while  they 
were  in  a  different  county  from  that  in  which 
attachment  proceedings  were  had,  and  that 
uo  summons  or  writ  was  served,  and  testi- 
mony of  the  sheriff  of  the  county  where  the 
aeizure  took  place  that  the  return  signed  by 
him  and  relied  on  by  defendant  to  show  valid 
serrioe  wa»  false,  and  had  been  procured  from 
him  by  defendant  on  a  representation  that  it 
would  not  implicate  him,  was  sufficient  to  sus- 
tain a  finding  that  there  was  no  service  of  sum- 
moos  or  wriL 

Appeal  from  diatrlct  court.  Pueblo  county. 

Action  by  Sarah  J.  Kelter  against  John 
Chetelat,  sheriff  of  Custer  county.  Judg- 
ment for  plalntifl^  and  defendant  appeals. 
Affirmed. 

Beeve  &  Low,  for  aj^llant.  McFeely  & 
Bitter,  for  appellee. 

REED,  P.  J.  Appellee  (plaintiff  below) 
brought  this  suit  against  appellant,  alleging 
that  on  the  18th  day  of  November,  1891,  she 
was  the  owner  of  seven  head  of  cows,  heif- 
ers, etc.,  and  that  on  that  date  appellant 
forcibly  and  violently  took  them  from  the 
poBsesslou  of  such  plaintiff  In  the  county  of 
Huerfano,  and  converted  them  to  bis  own 
use;  alleging  the  value  to  have  been  $250, 
asking  Judgment  for  $500.  Defendant  an- 
swered: First,  denying  geueruUy  the  allega- 
tions of  the  complaint;  second,  admitting 
the  taking,  and  alleging  that  on  January  7, 
1892,  one  I<'rink  obtained  a  judgment  of  $24.- 
81.  against  appellee  and  John  Kelter  lu  the 
county  court  of  Custer;  that  an  execution 
was  issued  and  placed  la  bis  hands  as  sher- 
iff of  such  county;  tliat  be  levied  it  upon  the 
cattle  in  controversy,  advertised  and  sold 
them,  and  applied  the  proceeds  upon  the 
judgment  It  will  be  observed  that  the  al- 
leged taking  was  on  November  18,  1891,  and 
the  attempted  justification  on  an  execution 
Issued  upon  a  judgment  obtained  January  7, 
1892;  consequently  there  was  uo  juatiiica- 
tlon  pleaded,  and  the  only  issues  foimed 
were  those  by  the  general  denial.  The  case 
was  tried  to  a  jury,  the  defense  being  a  levy 
of  attachment  issued  in  the  same  case  a  day 
or  two  previous  to  the  taking.  The  evidence 
was  not  directed  to  auy  issue  in  the  case, 
and  took  quite  a  wide  range.  The  evidence 
undisputed  shows  that  appellee  and  her  hus- 
band, John,  had  been  residents  of  Custer 
county;  that  they  were  poor,  their  worldly 
goods  consisting  of  a  team,  a  wagon,  a  colt, 
the  milk  cows  in  controversy,  and  household 
effects  In  the  wagon;  that  on  November 
IStta  they  started  to  move  to  Oreeile  miuiug 

1  Bebearing  denied  Xov.  25,  1805. 


,  camp;  that  on  November  18th,  in  the  county 
of  Huerfano,  appellant,  the  sheriff  of  Custer 
county,  overtook  tbem,  took  possession  of 
one  horse,  the  colt,  and  the  cattle,  released 
the  mare  and  colt,  but  in  person  took  posses- 
sion of  the  cattle,  and  drove  them  off,  and 
retained  the  possession,  but  made  no  effort 
to  serve  either  summons  or  writ  of  attach- 
ment.   Appellant  put  In  evidence  his  return 
upon  the  execution,  In  which  he  certifies 
that  be  sold  the  cattle  for  $07.25.  "That 
the  sheriff's  fees  on  said  sale  amounted  to 
$25.50.    I  therefore  return  the  execution  sat- 
isfied as  to  costs,  $35.75,  and  $6.00  on  the 
Judgment,  and  unsatisfied  $18.81,  and  Inter- 
eet"   The  question  to  be  determined  was 
whether  there  was  valid  service  of  the  sum- 
mons and  a  valid  levy  of  attachment  In  the 
case  of  Frink  against  appellee  and  John  Kel-' 
ter,  without  which  the  county  court  of  Cus- 
ter county  was  without  jurisdiction,  and  its 
judgment  void.  Appellant,  aware  of  the  lUe-' 
gallty  of  his  own  extraterritorial  acts,  and 
the  necessity  of  establishing  valid  service  to' 
shield  himself  in  this  case,  resorts  to  a' 
course  unparalleled  In  rascality  In  the  rec-' 
ords  of  judicial  proceedings.  First.  We  have' 
a  certificate  and  sworn  return  of  one  Graves! 
Benson  that  he  was  deputy  sheriff  of  Huer- 
fano county,  and  ae  such  he  served  the  writs 
of  summons  and  the  attachment,  and  took| 
the  cattle  on  the  18th  day  of  November.  It 
was  signed  In  his  own  name,  and  did  not' 
purport  to  have  been  done  In  the  name  of. 
the  sheriff.    Second.  On  the  14th  day  ofl 
February,  1893,— five  months  after  this  suit' 
was  Instituted,  and  over  a  year  after  appel- 
lant had  made  his  official  return  to  the  exe-j 
cution,— application  was  made  to  the  county| 
court  of  Custer  county  for  leave  to  amend 
the  return  of  service  of  the  writs  in  Prink 
V.  Kelter,  "so  that  It  conform  to  the  facts.'* 
Leave  was  granted,  and  thereupon  a  copy  of  [ 
the  original  writ  was  made,  upon  which  one 
S.imuel  Jacks  made  a  return  that  George 
Dick  was  sheriff  of  the  county  on  the  18th 
of  November,  1891,  and  he  his  deputy,  and 
that  on  that  date  he  served  the  writs  and 
took  the  cattle.   Signed  "Geo.  Dick,  Sher- 
iff, by  Samuel  Jacks,  Deputy."    These  not 
having  been  deemed  satisfactory,  afterwards, 
on  the  7th  day  of  August,  1893,  leave  was 
again  obtained  to  file  another  return  "so 
that  it  should  conform  to  the  facts,"  and 
George  Dick  certified  that  on  the  date  No- 
venilx>r  IS,  1S91,  he  was  sheriff  of  Huerfano 
covmty,  and  In  person  served  the  writs  and 
took  the  cattle.    The  three  returns  were  put 
In  cvideuce  by  appellnut;  also  his  own  re- 
turn upon  the  execution.    Counsel  having 
failed  to  abstract  the  evidence,  or  any  of  It, 
we  are  compelled  to  go  to  the  bill  of  excep- 
tions to  ascertain  what  the  evidence  was. 
Appelloo  and  John,  her  husband,  testified  to 
appellant's  taking  the  cattle  In  person  and 
alone,  in  the  county  of  Huerfano,  and  that 
neither  he  nor  any  one  else  made  service  of 
the  writs.  Graves  Benson  and  Samuel  Jacks 
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were  not  called  to  testlfr-  George  Dick  was 
called  In  rebuttal,  and  testified:  That  on  the 
ISth  ot  November,  1891,  he  was  sherlfC  of 
Enerfano  county.  That  Graves  Benson  was 
not  at  that  or  any  other  time  bis  deputy. 
That  Samuel  Jacks  was  his  deputy,  but 
served  no  papers  in  the  case,  made  no  levy 
upon  the  cattle,  and  was  In  no  way  connect- 
ed with  It.  That  be  (Dick)  served  no  pa- 
pers, made  no  levy,  and  knew  nothing  of 
the  cose  until  long  afterwards.  Admitted 
tbe  falsity  of  the  return  by  him  made,  and 
gave  a  bistoiy  or  explanation  ot  It  In  July 
or  August,  1S03,  be  received  a  letter  from 
McFeeley,  counsel  for  appellant,  Inclosing 
copies  of  application  and  the  required  re- 
turn, asking  blm  to  sign  and  return  them. 
That  be  consulted  his  attorney,  and  was  ad- 
vised not  to  do  It  Declined  by  letter,  stating 
that  it  would  be  an  nidawful  act  That  he 
had  nothing  to  do  with  the  cattle,  and  knew 
nothing  about  the  case.  Afterwards  Frlnk 
and  Jacks  called  upon  him  to  Induce  blm 
to  make  the  return.  That  Jacks  stated  to 
blm  In  that  interview  that  he  (Jacks)  had 
never  served  any  papers  in  tbe  case.  That 
he  (Dick)  declined  to  execute  the  papers,  and 
make  a  return,  as  required.  Afterwards  Mr. 
Lowe,  another  attorney  of  appellant,  inter- 
viewed him,  and  tried  to  induce  him  to  make 
the  required  return.  He  still  declined.  That 
be  afterwards  received  letters  from  Lowe, 
which  were  put  in  evidence.  In  which  he 
was  urged  to  make  the  return,  and  advised 
him  that  be  could  make  it  without  "implicat- 
ing falmsdf  at  all,"  and  that  would  obviate 
the  necessity  of  bis  going  to  Custer  county 
as  a  witness.  That  he  then  executed  the  pa- 
pers. The  Jury  found  for  the  plaintiff,  fix- 
ing the  value  of  the  property  at  4250,  and  a 
Judgment  entered,  from  which  this  appeal 
was  prosecuted. 

That  there  was  no  service  of  either  sum- 
mons or  attachment  In  tbe  Frlnk  case  is 
clearly  established.  The  county  court  of 
Custer  county  bad  no  Jurisdiction  of  defend- 
ants, or,  by  attachment,  of  property,  and  tbe 
proceedings  were  absolutely  void. 

Complaint  Is  made  by  counsel  of  appellant 
of  the  Instructions  given  and  reused  by  tbe 
court.  Those  given  fully  embrace  tbe  law 
of  the  case,  and  are  in  no  way  legally  objec- 
tionable. Those  prayed  by  the  defendant 
were  properly  refused.  The  first  requiretl 
the  court  to  instruct  the  Jury  that  the  sher- 
iff of  Huerfano  county  took  the  property 
under  a  valid  writ  of  attachment;  that  it 
(the  Jury)  should  disregard  all  the  evidence 
introduced  by  plaintiff,  and  find  for  the  de- 
fendant. Tbe  second  required  the  Jury,  if  It 
found  for  tbe  defendant  to  set  the  amount 
for  which  the  property  sold  under  tbe  pre- 
tended execution.  Tbe  third,  to  find  for  tbe 
defendant.  Comment  upon  them  Is  unnec- 
essary. Tbe  Judgment  of  tbe  district  court 
will  be  affirmed,  only  regretting  Its  inade- 
quacy, under  tiie  circumstances,  to  aftord 
compensation.  Affirmed. 


(1  Kan.  A.  674) 

SCHNITZLER  v.  FOURTH  NAT.  BANK 
OF  WICHITA. 

(Court  of  Appeals  of  Kanaaa,  Southern  Depart- 
ment. C.  D.    Nov.  9,  1893.) 

pLiADinas  —  Dbpbotivb  Pbtitiom  Cdrbd  bt  Ax- 

SWBR—VaCATIOKOT  JCDOMBVT— SlEVICBOT  FkO- 
CE88  —  NSOOTIIBLB  InSTKUHBMTS  —  RbLBjLBB  or 

SUHBTT. 

1.  The  defect  in  the  petition  In  this  case  ui 
not  setting  forth  the  judgment  was  cuied  by  the 
answer  and  the  evidence. 

2.  The  proceedings  in  this  case  bring  it  under 
the  provisioDs  of  paragraph  4^23  of  tbe  General 
Statutes  of  1889. 

3.  A  very  high  degree 'of  diligence  Is  required 
to  be  shown  on  tlie  part  of  a  person  before  he 
can  consieteotly  claim  that  he  has  beeo  oDavoid- 
ably  prevented  from  defending  against  a  former 
judgment.  If  he  has  been  guilty  of  no  negli- 
gence, the  statutes  will  give  him  relief  against 
an  unjust  judgment 

4.  A  pertiOQ  may  go  about  his  daily  avoca- 
tions of  life,  and  may  take  his  family  for  a  va- 
cation, without  being  guilty  of  negligence  in  not 
receiving  a  summons  left  at  his  usual  place  of 
residence,  especially  when  he  had  no  expecta- 
tion of  being  sued;  and  he  certainly  would  not 
be  required  to  antidpate  being  sued  upon  a  debt 
he  did  not  owe. 

5.  The  kgal  definition  of  "collateral  securi- 
tv"  is  "security  for  the  payment  of  money  be- 
sides tbe  original  security.'  A  note  signed  by 
the  Journal  PuUiahing  Company  to  the  bank  is 
not  security  besides  the  ongiiui  security,  and 
hence  not  collateral  security  to  a  note  signed  by 
said  company  and  three  indorsers  to  said  bank. 

6.  Taking  a  renewal  note  and  the  Interest  in 
advance  for  00  days  from  the  maker  of  the  orig- 
inal note  is  a  legal  and  binding  contract  madia 
upon  a  valid  consideration,  to  extend  the  time 
ot  the  psyment  of  the  debt  evidenced  by  aaid  orig- 
inal note,  and  suit  could  not  be  maintained  upon 
said  debt  until  the  expiration  of  the  time  for 
which  said  advance  interest  has  been  paid.  This 
would  release  a  surety  upon  the  original  note  who 
did  not  assent  to  the  extention  of  time. 

(Syllabos  by  the  CourtO 

Error  from  court  of  common  pleas,  BeSg- 
wick  county;  J.  H.  Balderston.  Judge. 

Action  by  Frits  Scdmltzler  against  Oie 
Fourth  National  Bank  of  Wichita  to  nuiate 
a  Judgment  Defmdant  had  Juc^ent  and 
plaintlft  brings  error.  Reversed. 

Ttala  is  an  action  brought  In  the  court  of 
common  pleas  of  Sedgwick  county,  Kan.,  In 
which  tbe  plaintiff  In  error  filed  a  verified  pe> 
titlon  under  paragraidi  4671  of  the  General 
Statntes  of  1889.  asking  tbe  court  to  vacate 
a  Judgm»it  which  had  been  prior  thereto 
roidered  against  him  in  favor  of  this  de- 
fendant In  error,  upon  tbe  grounds  set  forth 
In  BUbdivislfms  4  and  7  of  paragraph  4609. 

The  petition  filed  herein  is  as  follows  (oml^ 
ting  caiition): 

"Petition.  Said  defendant  Is  a  cmporatlon 
duly  organized  and  doing  business  under  the 
laws  of  the  United  States.  On  tbe  lOtb  day 
of  July,  1890,  said  defendant  commenced  an 
action  In  this,  the  court  of  common  pleas  of 
Sedgwidc  county,  against  the  plaintiff  and 
others,  being  action  No.  1,020  In  said  court 
wherein  said  Fourth  National  Bank  was 
plaintiff  and  the  Journal  PubUdilng  Com- 
pany. O.  W.  C.  Jones,  S.  Dunkln,  and  tills 
plaintiff,  Frlta  Sdmltzler,  were  defcndaatSt 
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upon  a  prorolBsoiy  note  for  the  sum  of  $1,000, 
executed  by  said  Joornal  Publishing  Com- 
pany In  faror  of  said  Fourth  National  Bank, 
and  indorsed  on  the  beck  by  this  plaintiff  as 
guarantor.  On  the  10th  day  of  July,  1890, 
this  platntlff,  who  then  had,  and  now  has,  a 
place  of  residence  in  the  city  of  Wichita,  In 
said  Sedgwick  county,  left  his  said  residence, 
his  family  going  with  him,  for  a  trip  to  the 
mountains  In  the  state  of  Colorado,  and  left 
bis  said  resld^ce  shut  up  and  locked,  with 
no  one  therein  or  thereabout  to  receive  any 
message  or  paper  which  might  be  left  at  his 
said  residence  during  his  at)scnce,  and  In 
fact  left  no  person  In  or  about  said  residence. 
On  the  10th  day  of  July,  1890,  a  summons 
was  issued  against  tbls  plaintiff  In  said  ac- 
tion No.  1,020  in  said  court,  which  said  sum- 
mons was  on  the  22d  day  of  July,  1890,  re- 
turned by  the  sheriff  of  said  Sedgwick  coun- 
ty, the  otflcer  to  whom  the  same  was  issued, 
as  served  by  learlng  a  copy  thereof  at  the 
usual  place  of  residence  of  this  plaintiff.  On 
the  5th  day  of  August,  1890,  this  plaintiff 
returned  to  his  said  residence,  be  and  his 
said  family  having  been  continuously  absent 
therefrom  from  said  10th  day  of  July,  1890. 
until  that  date,  during  the  whole  of  which 
time  his  said  residence  was  dosed,  and  no 
person  at  the  same.  No  other  service  of  pro- 
cess was  ever  made  or  attempted  to  be  made 
upon  this  plaintiff  in  said  action  other  than 
shown  by  said  sheriff's  return,  If  such  was 
ever  made,  of  which  he  has  no  knowledge. 
On  the  3d  day  of  S^tember,  1890,  said  court, 
in  said  action  No.  1,020,  rendered  a  Judgment 
against  this  plaintiff  by  default  upon  said 
promissory  note  for  the  sum  of  $1,254  and 
costs.  Of  the  p«idency  of  said  action  this 
plaintiff  had  no  knowledge  until  after  the 
remUtlon  of  said  judgment,  and  until  he  was 
called  upon  to  pay  the  same.  At  the  time 
that  plaintiff  left  for  said  state  of  Colorado, 
as  aforesaid,  he  l)elleved,  and  now  believes, 
and  now  avers  It  to  be  a  fact,  that  said 
promissory  note  had  long  since  been  satis- 
fied, either  hy  payment  or  renewal,  and  did 
not  know,  nor  did  he  believe,  that  any  claim 
would  be  asserted  against  him  thereon;  that 
no  claim  had  been  asserted  against  this  plain- 
tiff upon  said  promissory  note;  and  hla  busi- 
ness matters  were  In  that  condition  when  he 
BO  left  for  said  state  of  Colorado  that  tliere 
were  no  outstanding  obligations  upon  which 
he  was  liable  to  be  sued  during  his  absence. 
Plaintiff  says  that,  had  he  had  any  knowl- 
edge of  the  pendency  of  said  action  No.  1,020 
In  this  court  before  said  Judgment  was  ren- 
dered as  aforesaid,  he  would  have  made  his 
Aeteaae  In  said  action;  that  he  has  a  Juat 
and  Tftlld  defense  to  the  claim  asserted 
against  him  by  said  Fourth  National  Bank 
upon  said  promissory  note,  which  he  Is  ready 
at  any  time  to  verify,  if  any  opportunity  to 
defend  against  said  claim  is  given  blm,  and 
wtaldi  defense  he  here  states  as  follows,  to 
wit:  First.  For  a  flnt  defense  said  Fritz 
Bcbnitsier  says:  That  at  the  maturity  of  said 


promissory  note  so  sued  upon  in  said  action 
No.  1,020  said  promissory  note  was  renewed 
by  a  renen'al  note  given  said  Fourth  National 
Bank  by  said  Jonmal  Publishing  Company 
and  others,  which  was  taken  and  accepted 
by  said  Fourth  National  Bank  In  satisfaction 
and  payment  of  the  note  so  sued  upon,  and 
to  which  said  renewal  note  said  Fritz  Schnitz- 
ler  was  no  party.  That  at  the  maturity  of 
said  renewal  note  the  same  was  satisfied  by 
a  renewal  note  given  therefor,  and  accepted  by 
said  Fourth  National  Bank  in  satisfaction 
thereof,  to  which  renewal  note  said  Fritz 
Schnitzler  was  no  party.  That  at  the  ma- 
turity of  the  renewal  note  last  aforesaid  the 
same  was  renewed  and  satisfied  by  a  promis- 
sory note  taken  by  said  Fourth  National 
Bank,  and  accepted  by  said  bank  In  satisfac- 
tion thereof,  to  which  last  said  renewal  note 
said  Fritz  Schnitzler  was  no  party,  either  as 
maker,  Indorser,  guarantor,  security,  or  other- 
wise. Second.  For  a  second  and  further  de- 
fense said  Fritz  Schnitzler  says:  That  at  the 
maturity  of  said  promissory  note  so  as  afore- 
said sued  upon  in  said  action  No.  1,020  in 
this  court,  said  maker,  the  Jonmal  Publishing 
Company,  was  perfectly  solvent,  and  was 
solvent  for  a  long  time  thereafter;  and.  If 
said  Fourth  National  Bank  had  demanded 
payment  of  said  promissory  note  at  the  ma- 
turity thereof,  or  within  a  reasonable  time 
thereafter,  and  attempted  to  coUect  the  same, 
said  promissory  note  would  have  been  paid, 
and  could  easily  hare  been  collected  from 
said  Journal  Publishing  Company,  for  which 
company  this  [dalntlff  was  guarantor  only 
upon  said  promissory  note.  That  the  time 
of  payment  of  the  obligation  for  which  said 
promissory  note  so  as  aforesaid  was  given 
was  extended  from  time  to  time  by  renewals 
of  said  note,  as  set  forth  in  said  first  cause 
of  defense  foregoing,  to  which  reference  is 
here  made,  and  the  allegations  in  that  behalf 
in  said  first  cause  of  defense  are  hereby  made 
a  i>art  of  this  second  cause  of  defense.  That 
upon  the  last  of  said  renewals  the  interest 
waa  paid  by  said  Journal  Company  In  ad- 
vance In  consideration  for  such  renewal,  and 
the  extension  of  time  of  payment  of  the  in- 
debtedness evidenced  by  the  promissory  note 
so  as  aforesaid  sued  upon,  which  was,  from 
time  to  time,  extended,  in  consideration  of 
the  payment  of  the  Interest  as  aforesaid,  as 
shown  by  the  renewals  aforesaid.  Said  Fritz 
Schnitzler  says  that  at  the  time  said  action 
No.  I,rei0  was  commenced  said  the  Journal 
Publishing  Comimnywas.and  now  is,  Insolvent, 
and  said  obligation  cannot  be  collected  from  It, 
and  that  by  reason  of  the  negligence  and 
laches  on  the  part  of  said  the  Fourth  Nation- 
al Bank  In  delaying  the  collection  of  said  ob- 
ligation, and  the  renewals  aforesaid,  this 
plaintiff  18  discharged  from  all  liability  on 
said  promissory  note.  And,  further,  said 
Fritz  Schnitzler  says  an  execution  has  been 
issued  upon  said  Judgm«it  In  said  action  No. 
1,020  in  this  court,  and  said  Fourth  National 
Bank  Is  proceeding  to  enfoice  the  payment 
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of  said  jadgment  upon  said  execution. 
Wherefore  plaintiff  prays  that  said  Fourth 
National  Bank  may  be  enjoined  from  pro- 
ceeding upon  said  execution  upon  said  judg- 
ment until  the  final  determination  of  this  ac- 
tion, and  that  said  judgment  in  said  action 
No.  1,020  as  to  this  plaintiff  may  be  set  aside, 
and  this  plaintiff  permitted  to  malie  his  de- 
fense therein;  and  for  such  other  and  fur- 
ther relief  as  this  plaintiff  may  be  entitled  to. 
Martin  &  Edtsteln,  Attorneys  for  Plaintiff." 

To  which  petition  the  defendant  In  error 
filed  the  following  answer  (omitting  caption) : 

"Answer.  Now  comes  the  defendant  in  the 
aboT&-entltIed  action,  and  for  Its  answer  to 
plaintiff's  petition  says:  That  it  admits  its 
incorporation  and  organization  as  alleged. 
It  admits  that  on  the  19th  day  of  July,  A.  D. 
1890,  It  commenced  the  action  against  the 
plaintiff  In  this  action.  It  also  admits  and 
alleges  the  fact  to  be  that  on  the  5th  day  of 
September,  1890,  at  the  September  term  of 
this  court,  that  It  obtained  a  judgment 
against  this  plaintiff  in  the  sum  of  $1,254 
and  costs  of  the  action.  This  defendant  al- 
leges tlrnt  tills  court  had  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  par- 
ties defendant  thereto;  and  further  alleges 
tliat  service  of  summons  was  duly  and  legal- 
ly made  upon  the  said  Fritz  Schnltzler  by 
leaving  a  copy  of  said  summous  at  his  usual 
place  of  residence  in  the  manner  and  time 
as  by  law  required.  This  defendant  denies 
each  and  every  allegation  contained  In  plain- 
tiff's petition  except  sucli  as  are  hereinbefore 
admitted;  wherefore  defendant  demands 
judgment  Dale  &  Wall,  Attorneys  for  De- 
fendant." 

Ui>on  tlie  trial  of  the  issues  raised  by  the 
pleadings  the  defendant  in  error  objected 
to  the  introduction  of  any  testimony  under 
said  petition,  for  the  reason  that  it  does  not 
state  facts  or  contain  allcjrations  sufficient 
to  constitute  a  cause  of  action  In  favor  of 
the  plaintiff  and  against  the  defendant, 
which  said  objection  was  by  the  court  over- 
ruled. The  plaintiff  in  error  introduced  his 
testimony  and  rested,  and  the  defendant  in 
error  Introduced  no  testimony,  and  submit- 
ted the  cause  on  the  testimony  of  the  plain- 
tiff; wherouimn  the  court  rendei'ed  judg- 
ment for  the  defendant.  The  plaintiff  brings 
the  case  here  for  review. 

Martin  &.  Eckstein,  for  plaintiff  In  error. 
Dale  &  Wall,  for  defendant  In  error. 

DEXNISOX,  J.  (after  stating  the  facts). 
To  maintain  this  action  the  plaintiff  must 
allege  and  prove  three  things:  First,  the 
Judgment  sought  to  be  vacated;  second,  the 
grounds  to  vacate  it;  third,  the  defense  to 
the  action.  The  defendant  in  error.  In  his 
brief,  claims  ttiat  the  petition  docs  not  set 
forth  the  judgment  complained  of.  This 
contention  will  not  avail  him  now,  for  the 
reason  that  the  defect  in  the  petition  In  not 
Betting  forth  the  Judgment  la  cared  by  the 


answer,  which  admits  the  rendition  of  the 
Judgment,  and  the  evidence,  which  contains 
the  petition,  summons,  and  judgment  In  full 
See  MltcheU  v.  Milhoan,  11  Kan.  461,  and 
cases  therein  cited;  and  Clay  v.  Hildebraud, 
34  Kan.  702,  9  Pac.  466,  and  cases  therein 
cited.  The  question  of  a  defect  In  the  peti- 
tion In  not  "setting  forth"  the  Judgment  la 
flrstralsed  Inthedefendant's  brief.  Andrews 
T.  Alcorn,  13  Kan.  351.  The  defendant  in  er- 
ror objected  to  the  introduction  of  any  testi- 
mony under  the  petition,  for  the  reason  that 
it  does  not  state  facts  or  contain  allegations 
sufficient  to  constitute  a  cause  of  action. 
See  Barkley  v.  State,  15  Kan.  99,  and  cases 
therein  cited.  The  objection  to  the  intro- 
duction of  evidence  under  the  petition  for 
the  reason  that  it  does  not  state  facts  or 
contain  allegations  sufficient  to  constitute  a 
cause  of  action  relates  only  to  the  cause  of 
action.  The  petition  states  the  facts  to  be, 
and  alleges,  that  a  judgment  was  rendered 
by  said  court  against  the  plaintiff  in  error, 
and  that  he  was  prevented  by  fraud  and 
unavoidable  casual^  and  misfortune  from 
dofendli^,  and  that  he  has  a  just  and  valid 
defense  to  the  cause  of  action  upon  which 
tlie  judgment  was  rendered.  The  court  over- 
ruled the  objection,  and,  we  think,  riglitly 
so,  for  the  reasons  above  stated.  In  the 
cases  of  Hill  v.  Williams,  6  Kan.  17,  and 
Mnlvaney  v.  Lovejoy,  37  Kan.  305,  15  Pac. 
181,  citeil  in  defendant's  brief,  the  petitions 
wholly  failed  to  state  that  the  plaintiffs  liad 
a  valid  and  meritorious  defense.  In  each 
case  a  demurrer  to  the  petition  was  file<l 
and  sustained  in  the  court  below  and  upheld 
by  the  supreme  court.  The  syllabus  in  the 
said  case  of  Hill  v.  Williams  was  evidently 
the  statement  of  the  reporter,  and  not  the 
opinion  of  the  supreme  court  No  written 
opinion  was  filed  in  the  case,  and  the  Judges 
of  the  supreme  court  were  not  required  to 
prepare  the  syllabi  of  their  opinions  until 
May  27,  1870.  The  decision  was  made  at 
the  Januaiy  term,  1867,  and  the  case  was 
not  reported  until  1S70.  The  statement  of 
the  case  and  the  argument  of  the  plaintiff 
in  error  seem  to  Indicate  that  the  real  con- 
troversy was  as  to  the  grounds  for  vacat- 
ing the  Judgment' and  the  defense  to  the  ac- 
tion, and  it  is  probable  that  these  questions 
are  what  the  supreme  court  passed  upon. 
The  substantial  rights  of  the  defendant  in 
this  case  certainly  were  not  affected  by  the 
failure  to  set  forth  the  judgment  In  the  pe- 
tition, for  the  reason  tiiat  the  defendant,  by 
his  answer,  admitted  the  rendition  of  the 
judgment,  and  the  evidence  furnishes  the 
pleadings  and  Judgment  it  clearly  knew 
just  what  judgment  it  had  taken,  and  upon 
what  pleadings  It  had  taken  the  judgment; 
and  by  admitting  the  taking  thereof  In  its 
answer  it  admits  tliat  it  was  fully  informed 
of  the  claim  against  It  When  the  plead- 
ings and  Judgment  were  Introduced  In  evi- 
dence, the  defendant  raised  no  objection 
to  them,  upon  the  ground  that  they  had 
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not  been  set  fortli  in  the  petition,  or  upon 
tbe  srroumi  that  they  were  not  the  plead- 
ings uiiou  ^-htt-b  the  Judgment  was  found- 
ed, or  that  the  Judgment  was  not  the  one 
they  had  admitted  in  their  answer.  We 
think,  upon  a  review  of  these  praceedinga, 
that  the  case  comes  clearly  under  the  x)ro- 
Tisions  of  paragraph  42*^3  of  the  General 
Statutes  of  lUSU,  which  is  as  follows:  "The 
court,  la  every  stage  of  action,  must  dlnre- 
gard  any  error  or  defect  in  the  pleadiugs  or 
proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party;  and 
no  judgment  shall  bo  reversed  or  affected 
by  reason  of  such  error  or  defect." 

The  next  question  to  be  considered  la,  did 
the  plaintiff  allege  and  prove  sufBcIent 
grounds  for  vacating  the  Judgment?  Upon 
an  examination  of  the  record  it  is  clear  that 
there  Is  neither  allegation  nor  proof  of  fraud 
snfflelent  to  vacate  the  Judgment  under  sub- 
division 4  of  said  paragraph  4669,  and  we 
will  therefore  confine  ourselves  to  subdivt- 
slon  7  thereof.  The  plaintiff  relies  whcdly 
upon  an  absolute  want  of  knowleilge  that 
any  suit  was  brought  against  him.  The 
summons  was  served  by  leaving  a  copy  there- 
of at  the  usual  place  of  residence  of  this 
plaintiff  on  the  22d  day  of  July,  1890.  On  the 
10th  day  of  July,  1800,  the  plaintiff  left  his 
residence  closed  and  locked,  and  with  hla 
family  went  for  a  trip  to  the  mountains  In 
the  state  of  Colorado,  and  remained  absent 
imtil  August  5,  1800.  The  evidence  is  un- 
contradicted that  neither  the  plaintiff  nor  any 
member  of  his  family  knew  anything  about 
the  snmmona,  and  that  the  plaintiff  did  not 
know  suit  had  been  brought  imtil  after  the 
Judgment  had  been  rendered,  and  that  the 
first  he  knew  of  it  was  when  he  waa  request- 
ed to  pay  the  Judgment.  The  petition  alleges, 
and  the  plaintiff  testlfira,  that  he  did  not 
know  tliat  the  defendant  in  error  claimed 
that  he  was  personally  liable  on  said  note. 
TJpon  cross-examination  the  plaintiff  stated 
that  there  had  been  talk  aljout  renewing  the 
note  of  the  Jounial  rublishing  Company,  but 
that  ho  anp]M>sed  it  was  a  renewal  for  the 
company,  and  that  he  was  to  and  did  sign 
as  vice  president  of  the  company,  and  not  in 
his  individual  capncitj-.  This  note  the  de- 
fendant refused  to  accept,  because  this  plain- 
tiff signed  It  as  vice  president,  but  It  docs 
not  clearly  appear  whether  this  waa  consid- 
ered by  him  as  a  renewal  of  the  original 
note  or  a  renewal  of  the  later  notea  which 
this  plaintiff  had  not  signed.  For  all  that  ai>- 
peara  to  the  contrary,  this  plaintiff  might 
have  supposed  they  were  tr^-ing  to  have  him 
become  personally  responsible  for  the  re- 
newal notes,  and  that  he  declined  to  do  so. 
Now,  Is  thia  such  a  state  of  facta  as  show 
that  thIa  plaintiff  was  prevented  by  unavoid- 
able casualty  or  misfortune  from  defending 
against  the  claim  of  the  defendant  in  error? 
He  waa  prevented  from  defending  by  a  total 
want  of  knowledge  of  the  commencement  or 
puidmcy  of  the  suit  The  notice  thereof, 


which  the  law  aaya  shall  be  by  summons, 
had  failed  to  reach  him,  or  come  to  his  knowl- 
edge, or  to  that  of  any  member  of  hla  fani- 
lly.  No  one  will  claim  that  It  la  not  a  mis- 
fortune to  be  sued  and  have  an  unjust  Judg- 
ment rendered  against  a  peraon  without  his 
knowledge.  The  question,  therefore,  to  be 
determined  in  tlila  case  la,  was  it  unavoid- 
able? A  similar  ease  to  this  seems  never  to 
have  been  decided  in  this  state.  The  near- 
est to  It  probably  Is  the  case  of  Winsor  v. 
Ooddard,  15  Kan.  97,  in  which  the  facts 
were  very  similar  to  thla,  except  that  the 
plaintiff  In  error,  Winsor,  left  his  family  at 
home,  and  they  did  nothing  towards  putting 
off  the  case  or  notifying  the  husband  and  fa- 
ther that  he  had  been  sued.  The  briefs  of 
the  parties  In  the  case  at  bar  show  a  very 
commendable  research  among  the  authorities 
upon  thla  point,  and  a  careful  examination 
of  them  aatiafles  us  that  a  very  high  degree 
of  diligence  is  required  to  be  ahown  by  a  per- 
aon (and,  In  a  case  like  thia,  by  his  family 
left  at  hla  usual  place  of  residence)  before 
he  can  consiatently  claim  that  he  has  beoi 
unavoidably  prevented  from  defending 
against  the  former  Judgment.  If  he  has  been 
guilty  of  no  negligence,  thla  statute  steps  In, 
and  givea  him  relief  againat  an  unjuat  Judg- 
ment. It  would  be  imposalble  to  give  an  ex- 
act definition  of  negligence  which  would  gov- 
ern in  all  cases,  as  the  circumstancea  of  each 
case  must  be  considered  to  determine  wheth- 
er there  waa  negligence  In  that  case.  That 
which  might  be  negligence  In  one  case  and 
in  one  transaction  might  not  be  negligence 
In  another.  We  apprehend,  however,  that  a 
man  may  go  about  his  daily  avocations  of 
life,  and  transact  hla  business,  either  In  or  out 
of  this  atate,  and  that  he  may,  if  he  wlah,  take 
a  vacation,  and  take  hla  family  along,  without 
being  open  to  the  imputation  of  negligence 
in  not  receiving  a  snmmona  left  at  his  uaual 
place  of  residence  during  his  absence.  Bspe- 
cially  Is  this  so  when  he  had  no  expectation 
of  being  sued  In  his  absence.  It  will  not  be 
contended  that  If  a  man  leave  his  home  for 
a  vacation  he  must  leave  his  wife  or  some 
other  member  of  his  family,  or  hire  some  one 
to  remain  about  his  premlaea,  for  the  pur- 
pose of  looking  out  for  the  service  of  a  sum- 
mons which  he  had  no  reasonable  apprehen- 
sion would  be  Issued  or  served.  Neither 
will  it  be  contended  that  he  would  be  re- 
quired to  anticipate  being  sued  ui>on  a  debt 
ho  did  not  owe;  and  tliat  will  be  this  case 
if  the  plaintiff  in  error  aubatantlatea  his  con- 
tention that  he  is  not  liable  upon  said  note. 
The  case  might  he  different  if  there  waa  a 
probability  that  he  might  have  left  the  atate 
to  avoid  the  service  of  summons,  but  such 
cannot  be  claimetl  in  this  caae.  The  circum- 
stances in  this  caae  ahow  that  it  waa  an  un- 
avoidable misfortune  to  thia  plaintiff  in  error 
that  he  did  not  receive  the  aummons  or  know 
that  suit  had  been  brought  againat  him  until 
after  Judgment  had  been  rendered  therein. 
This  brings  ua  to  the  third  and  last  questlMi 
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in  this  case,  to  wit,  did  tbe  plaintiff  In  error 
alle^  and  prove  a  valid  and  meritorious  de- 
fense? The  petition  alleges  that  the  original 
note  sued  on  was  renewed  by  a  renewal  note 
given  to  said  Fourth  National  Bank:  by  sa^d 
Journal  Publlriilng  Company  and  others, 
which  was  taken  and  accepted  by  said  Fourth 
National  Bank  In  satisfaction  and  payment  of 
said  original  note,  and  that  Schnltzler  was 
not  a  party  to  said  renewal  note.  If  this  al- 
legation la  true,  and  the  bank  did  take  the 
said  renewal  note  In  payment  and  satisfaction 
of  the  note  Schnitzler  signed,  of  course  he  is 
released,  for  the  note  sued  upw  has  been  paid. 
Tbe  petition  also  alleges  that  the  interest  Ixad 
been  paid  in  advance  upon  the  indebtedness  as 
a  ccmslderatton  of  the  extension  of  the  time 
of  the  payment  thereof,  and  by  reference  to 
tbe  first  cause  of  defense  Schnitzler  was  no 
party  to  tlie  renewal.  These  allegations  are 
sufficient  to  sustain  the  petition.  Having  al- 
leged a  sufficient,  valid,  and  meritorious  de- 
fense, did  he  prove  one?  Analyzing  the  trans- 
action as  disclosed  by  the  evidence,  we  find 
that  on  Jnne  25,  18SS,  the  Journal  Publishing 
Company  was  indebted  to  the  Fourth  Nation- 
al Bank,  and  that  upon  that  day  it  gave  said 
bank  Its  promissory  note,  due  90  days  after 
that  date,  for  the  sum  of  $1,000,  with  12  per 
cent,  interest  after  maturity,  and  that  satd 
SchnltslM*  et  al.  became  sureties  upcm  said 
note  by  Indorsing  tbetr  names  upon  the  back 
thereof.  At  the  maturity  of  said  note  the  bank 
took  a  note  for  $1,000  from  the  said  Journal 
Publishing  Company,  dated  September  23, 
1888,  due  00  days  from  that  date,  and  tbe  in- 
terest tliereon  until  maturity  at  tiie  rate  of  12 
per  cent,  per  annum  was  by  tbe  said  Journal 
Publishing  Company  paid  to  said  bank  in  casn. 
The  original  note  was  not  surrendered,  but  the 
cashier  of  tbe  bank  testified  that  he  pinned 
the  renewal  note  signed  by  tbe  Journal  rah- 
lishlng  Company  to  the  original  note,  as  col- 
lateral security  therefor,  and  that  all  of  tliese 
transactions  relate  to  tbe  same  indcbteducss. 
Tills  programme  was  repeated,  and  a  new  re- 
newal note  taken  as  collateral  security  for  tbe 
original  note,  and  the  Interest  paid  In  cash  In 
advance  until  some  five  or  six  renewal  notes 
were  given,  except  at  tlie  time  of  these  subse- 
quent renewals  the  former  rMxewal  note  was 
surrendered,  and  marked  "Paid."  Schnitzler 
appears  to  have  bad  no  knowledge  of  at  least 
the  former  renewals.  Was  Schnitzler  released 
by  the  first  renewal?  The  first  note  was  about 
due,  and  the  Journal  Publishing  Company  was 
evidently  not  desirous  of  paying  it,  so  tlie  said 
company  gave  the  bank  its  note  for  the  Indebt- 
edness of  $1,000,  and  paid  said  bank  in  cash 
the  Interest  thereon  for  00  days  In  advance. 
The  bank  calls  this  new  note  collateral  secur- 
ity for  the  original  note,  and  attaches  It  there- 
to. The  legal  definition  of  "collateral  securi- 
ty" is  "security  for  the  t>ayment  of  money  be- 
sides the  princiiMil  security."  The  principal 
security  In  this  transaction  Is  the  note  signed 
by  the  Journal  Publishing  C<Hn[iany  and  In- 
dorsed by  Schnitzler  and  two  others.  The  col- 


lateral security  In  this  transaction  is  the  note 
signed  by  the  Journal  Publishing  Company. 
Tills  Is  clearly  no  security  besides  the  principal 
security,  and  Is  only  a  portion  of  the  principal 
security.  It  Is  Immaterial  what  the  bank  may 
have  called  the  note,  whether  tbey  called  the 
new  note  a  collateral  note  or  a  renewal  note. 
The  question  is,  what  was  the  legal  effect  of 
tbe  transaction?  Did  the  bank  enter  into  a 
valid  contract  with  the  Journal  Publishing 
Company  to  extend  the  time  of  the  payiheut 
of  tbe  Indebtedness?  Could  said  bank,  prior 
to  the  maturity  of  the  renewal  note,  have 
maintained  suit  against  the  Journal  Publishing 
Company?  There  was  but  one  indebtedness 
and  but  one  debt  of  $1,000  owing  from  said 
Publishing  Company  to  the  said  bank,  and  the 
said  bank  had,  In  consideration  of  the  inter- 
est which  was  paid  in  advance,  agreed  with 
said  Journal  Publishing  Company  to  extend 
the  time  of  payment  thereof  for  00  days  from 
tbe  giving  of  the  first  renewal  note.  This  was 
a  legal  contract  for  an  extension  of  time  of 
payment,  and  It  is  based  upon  sufficient  and 
valid  consideration,  and  suit  could  not  have 
been  maintained  on  said  Indebtedness  during 
the  time  for  which  said  advance  interest  had 
been  paid.  If  this  was  done  without  the  as- 
sent of  Schnitzler,  he  Is  released  from  all  lia- 
bility. The  defendant  in  error  argues  In  Its 
brief  that  tbe  petition  fails  to  allege  that  this 
was  done  without  the  knowledge  or  consent 
of  Schnitzler,  and  that,  If  it  is  done  with  his 
assent,  he  Is  a  party  to  It  We  think  this  last 
position  is  correct.  If  Schnitzler  assented  to 
this  renewal,  he  was  a  party  to  It,  and  bound 
by  it.  It  follows  that.  If  he  was  not  a  party  to 
it,  be  could  not  have  assented  to  It,  and  there- 
fore Is  not  bound  by  It  The  petition  alleges 
that  Schnitzler  was  no  party  to  tbe  renen-al 
notes.  We  think  tills  allegation  in  the  iwtl- 
tlon  is  sufficient,  and  is  sustained  by  the  evi- 
dence. The  original  note  was  given  on  June 
25,  1888,  and  the  interest  was  paid  upon  tbe 
indebtedness  until  September,  1889,  at  least, 
and  probably  until  March,  1800.  Judgment 
was  rendered  September  5,  181)0,  for  $1,2.71. 
The  maturity  of  the  note  was  September  23, 
1888.  The  interest  thereon  would  be  but  $231. 
Tbe  most  of  this  bad  been  paid,  but,  notwith- 
standing this  fact,  the  said  bonk  took  Judg- 
ment against  Schnitzler  for  $20  more  than  it 
was  entitled  to  If  none  of  the  interest  bad  been 
paid,  Tbe  plaintiff  certainly  has  a  Just  and 
valid  defense  against  the  Interest  which  tns 
been  paid  the  said  hank,  and  It  was  sufilclent- 
ly  stnteil  in  the  petition.  This  Is  sufficient  to 
cause  at  least  a  modification  of  the  judgment 
The  Judgment  of  the  court  of  common  pleas  Is 
reversed,  and  this  case  Is  ordered  sent  to  tbe 
district  court  of  Sedgwick  county,  Kan.,  with 
instnictions  to  vacate  and  set  aside  the  Judg- 
ment rendered  against  Fritz  Schnitzler  in  the 
case  of  the  Fourth  National  Bank  of  Wichita, 
Kansas,  v.  The  Journal  Publlshhig  Company 
et  al,,  and  to  grant  a  new  trial  to  tbe  said 
Fritz  Schnltzler  In  said  caus&  All  the  Judaea 
couciitrliis. 
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BAKER  V.  SEARS  et  a1. 

(Court  of  AppctiU  of  Kansas,  XortherQ  Depart- 
meut,  E.  D.   Nor.  11,  1895.) 

Appul— Ebrom  in  Cask  Madi— BiiiBrs— Limita- 

Tiosa— Waiver. 

1.  Although  this  court  may  not  hear  ctI- 
deDcc  for  the  porpose  of  revising  a  case  made, 
aud  correcting  errors  in  the  recitals  of  the  pro- 
ceedings bad  upon  the  trial,  yet  no  unjust  ad- 
vantage will  be  permitted  to  be  taken  of  such 
errors  by  the  party  who  is  responsible  for  their 
appearance  in  the  record,  when  the  court  can  le- 
gally prevent  it 

2.  The  roles  of  this  court  opon  the  subject 
of  briefs  were  adopted  to  be  observed  and  follow- 
ed, and  a  disregard  of  their  plain  reguirementa 
by  a  plaintiff  in  error,  without  valid  excuse,  is, 
of  itself,  suffident  reason  for  the  afiSrmance  of 
the  judpuent  or  the  dismissal  of  the  caae. 

3.  unless  the  defense  of  the  statute  of  Um- 
itatloDs  is  specifically  raised  in  the  trial  court 
before  judgment,  such  defense  will  be  deemed 
to  be  waived. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Douglas  county; 
A.  W.  Benson,  Judge. 

Action  by  James  Blood  against  James  Bak- 
er. W.  H.  Sears  and  others,  executors, 
were  snbstituted  for  the  plaintiff.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Barber,  Pohler  &  Paers.  tor  plaintiff  in  er- 
ror. Joseph  E.  Rlggs,  for  defeudaiita  In  er- 
ror. 

PER  CURIAM.  This  was  an  action  of 
ejectment,  brought  March  18,  1889,  by  one 
James  Blood,  to  whose  rights  the  defendants 
la  error  were  afterwards  substituted,  In  the 
district  court  of  Douglas  county,  to  recover 
certain  real  estate,  the  title  to  which  was 
claimed  by  the  plaintiff  under  a  tax  deed. 
The  court  held  the  tax  deed  to  be  inralid, 
but  allowed  judgment  to  the  plaintiff  for 
taxes  paid  by  him,  and  Interest  thereon,  as 
provided  by  statute.  From  this  judgment 
the  defendant  (plaintiff  in  error)  appealed  to 
the  supreme  court,  where  his  petition  In  er- 
ror was  filed  August  22.  ISDl,  uid  the  case 
was  subsequently  transferred  to  this  conn 
for  hearing. 

Defendants  In  error  hare  presented  a  mo- 
tion, supported  by  affldavits,  to  correct  what 
Is  alleged  to  be  a  clerical  error  in  the  case 
made,  by  so  changing  the  recitals  thereof  as 
to  show  that  the  tax  deed  introduced  in  evi- 
dence in  the  court  below,  as  the  plaintiff's 
erldence  of  title,  was  recorded  March  19,  In- 
stead of  March  9,  1887,  as  the  record  now 
states.  The  evidence  presented  on  the  mo- 
tion Is  not  disputed,  and  shows  quite  clearly 
that  In  the  preparation  of  the  case  made, 
through  some  enor  or  mista^  In  copying  the 
Indorsements  on  the  tax  deed,  the  date  of  the 
recordiog  of  the  deed  was  stated  to  be  March 
9. 18ST,  when  the  actual  date,  as  shown  by 
the  CNtlflcate  of  the  register  of  deeds  In- 
doned  on  the  original  deed,  which  was  Intro- 
duced upon  the  trial,  was  March  19,  1887. 
Counsel  who  now  appear  for  idaintifl  in  er- 


ror do  not  deny  that  this  clerical  error  was 
made,  but  Insist  upon  staudiug  by  the  rec- 
ord as  It  Is,  and  object  to  any  correction  be- 
ing made  by  this  court.  In  the  face  of  such 
objection,  it  Is  probably  true,  at  least  In  the 
absence  of  any  showing  of  fraud,  that  the 
case  made  must  be  accepted  by  this  court 
as  it  was  settled  and  signed  by  the  trial 
judge.  It  is  not  within  the  province  of  an 
appellate  court  in  this  manner  to  revise  and 
alter  a  bill  of  exceptions  or  case  made,  upon 
an  allegation  of  error  and  mistake  therein 
committed  by  the  trial  Judge,  who  is  made  by 
statute  the  exclusive  Judge  of  what  should 
be  Inserted  to  make  a  true  record.  Shepard 
V.  Peyton,  12  Kan.  610;  Missouri,  K.  &  T. 
Ry.  Co.  V.  City  of  Ft.  Scott,  15  Kan.  435; 
AHBoclatlon  v.  Beebe.  24  Kan.  8G3.  At  the 
same  time,  mere  clerical  errors  should,  as 
far  as  possible,  be  disregarded  In  all  judicial 
proceedings.  When  errors  do  inadvertently 
get  into  a  record,  no  attorney  is  jnstitled,  ei- 
ther in  law  or  in  morals,  in  deliberately  seek- 
ing an  unfair  advautage  by  reason  of  them; 
anti  in  any  such  attempt,  espechilly  when 
made  by  a  party  responsible  for  the  mistake, 
no  favor  or  encouraKement  will  be  given  by 
this  court,  nor  avoidable  opportunity  afforded 
for  success  by  such  practices.  On  examina- 
tion of  the  brief  of  plaintiff  in  error  filed  In 
this  case,  we  find  no  questions  presented 
that  were  before  the  tilal  court;  the  only 
matter  now  urged  for  a  reversal  of  the  judg- 
ment being  that  the  action  cannot  he  main- 
tained, because  it  was  barred  by  the  two- 
year  statute  of  limitations.  Had  the  facts 
appeared  in  the  lower  court  as  they  do  here, 
this  statute,  if  properly  pleaded,  would  have 
furnished  a  complete  defense  to  the  action. 
The  alleged  error  lu  the  record,  as  to  tne 
date  of  the  recording  of  the  tax  deed,  fur- 
nishes the  only  basis  for  this  contention; 
and  this  court  Is  asked  to  reverse  the  Judg- 
ment for  a  reason  which  does  not  exist  In 
fact,  which  was  not  in  the  case  in  the  court 
below,  and  which  would  not  be  here  but  for 
a  misstatement  of  fact,  for  which  plaintiff  in 
error  Is  himself  responsible.  To  meet  this 
situation,  counsel  for  the  defendants  in  error 
move  to  dismiss  the  case,  for  the  reason  that 
the  plaintiff  in  error  has  not  made  service  of 
his  brief,  as  required  by  the  rules  of  this 
court  It  Is  admitted  tbat  the  brief  of  plain- 
tiff in  error,  now  on  file  In  this  case,  was  not 
served  on  the  defendants  In  error,  or  their 
counsel,  until  some  days  after  the  time  re- 
quired by  the  rules  of  this  court  This  case 
has  been  itendlng  in  the  supreme  court  and 
In  this  court  over  four  years.  It  was  on  the 
docket  for  hearing  In  this  court  at  the  last 
June  term,  and  was  continued  until  the  pres- 
ent term,  and  now  It  Is  found  not  ready  for 
submission.  No  valid  excuse  has  been  pre- 
sented for  this  apparent  neglect  and  delay. 
The  rules  of  this  court  with  reference  to 
briefs,  both  as  to  their  form,  snbject-mattor, 
and  time  of  service,  were  adiq^ted  for  the 
purpose  of  affording  to  the  court  and  counsd 
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the  fullest  opportunltlcB  and  the  best  means 
for  the  consideration  and  disposition  ot  cas- 
es. These  rules  should  be  regarded  by  attor- 
neys having  business  before  the  court  as 
something  more  than  mere  suggestions,  to  be 
obsers-ed  or  disregarded  at  their  pleasure, 
and  a  failure  to  comply  with  their  plain  re- 
quirements, on  the  part  of  a  plaintiff  In  er- 
ror, without  adequate  excuse,  Is  sufficient 
reason,  in  Itsolf,  for  affirming  the  Judgment, 
or  dismissing  the  case. 

But,  even  taking  the  record  as  It  is,  we 
think  the  Judgment  must  be  affirmed.  The 
pleadings  consist  of  a  petition,  containing 
general  allpgatlons  of  title  and  right  of  pos- 
session, without  stating  how  the  title  was 
derived,  and  was  such  a  petition  as  was  suf- 
ficient under  the  statute.  Gen.  St.  1889,  par. 
4098.  The  answer  of  the  defendant  was  sim- 
ply a  general  denial.  Neither  In  the  plead- 
ings, nor  in  any  of  the  objections  or  motions 
made  by  the  defendant  below,  nor  In  any  of 
the  proceedings  of  the  trial,  was  there  any 
reference  to  the  time  that  elapsed  between 
the  recording  of  the  tax  deed  and  the  com- 
mencement of  the  action,  nor  a  suggestion 
tbat  the  action  was  barred.  It  Is  well  set- 
tled that  If  a  statute  of  limitations  Is  relied 
upon  by  a  defendant  to  bar  the  prosecution 
of  an  action  against  him,  such  statute  must 
be  specially  pleaded,  unless  It  appears  upon 
the  face  of  the  plaintiff's  petition  that  hts 
cause  of  action  Is  barred.  If  such  question 
is  not  In  some  way  presented  by  the  plead- 
ings, and  properly  presented  to  the  trial 
court,  any  defense  based  upon  the  statute  of 
limitations  will  be  deemed  to  have  been 
waived.  Parker  v.  Berry.  12  Kan.  351;  Chel- 
lis  V.  Coble,  37  Kan.  558,  15  Pac.  505;  Head 
V.  Daniels,  38  Kan.  1,  5,  15  Pac.  911.  So  that, 
even  If  we  accept  the  record  as  It  now 
stands,  and  give  full  consideration  to  all  that 
counsel  urge  In  their  brief,  we  are  of  opin 
Ion  that  nothing  Is  presented  which  author- 
izes a  reversal  of  the  Judgment. 

It  Is  only  Jnst  to  state  that  Messrs.  Rlggs 
&  NevlBon,  who  wore  attorneys  for  plaintiff 
In  error  in  the  lower  court,  seem  to  have  no 
connection  with  the  case  in  this  court. 

The  Jadgment  will  be  affirmed. 


(3  Kan.  A.  SOD) 

TAFT  T.  BAKKR  et  al. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, E.  D.  Nov.  11.  18»5.) 

VeKDICT— StrPFrCIBNCT. 

1.  When  a  verdict  Tarios  from  the  issues  in 
a  anhstnntial  matter,  or  finrls  only  a  part  of 
that  %vlii«-h  is  lu  issue,  !t  is  ilcf active,  and  no  valid 
judgment  can  be  rvntlcred  upon  it. 

2.  In  any  case  in  which  a  trial  hy  jary  is  a 
matter  of  rifiht,  a  freneral  verdict  must  be  ren- 
dered; and,  while  it  is  the  riglit  and  duty  of  the 
com-t  to  submit  special  questions  upon  request  of 
the  parties,  it  cannot,  by  bo  doing,  dispense  with 
a  general  veidlct. 

(Syllabus  by  the  Co-jrt.> 

Error  from  district  court,  Shawnee  county; 
John  Ontbrle,  Jndge. 


Action  by  Adeline  S.  Taft.  administratrix 
of  E.  A.  Taft,  deceased,  against  Darius  Ba- 
ker and  Israel  Lioyd.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

E.  F.  Hilton,  for  plaintiff  In  error.  Vance 
&  Campbell,  for  defendants  in  eiTor. 

GILKESON,  P.  J.  This  was  an  action  m 
replovlu  for  10  head  of  stock.  The  plaintiff, 
as  administratrix  of  the  estate  of  K.  A.  Tuft, 
alleged  special  ownership  (by  virtue  of  a  cer- 
tain chattel  mortgage  given  to  her  estate  by 
defendant  Darius  Baker,  to  secure  the  pay- 
ment of  $300)  and  right  of  possession  in  her- 
self. Answer  of  defendant  Baker,  after  gen- 
eral denial,  alleges:  First,  usury  In  note  to 
the  amount  of  $00;  second,  payment  of  the 
sum  of  $200,— and  prays  Judgment  for  the 
sum  of  $ijOO,  his  damages.  Answer  of  Israel 
L.Ioyd:  General  denial.  Plaintiff  replies  to 
answer  of  defendant  Baker  by  general  de- 
nial. The  testimony  Is  not  preserved  in  the 
recoi-d,  but,  lu  lien  thereof,  Is  "an  orderly 
and  concise  statement  of  tacts  admitted  or 
uncontradictcdiy  established  by  the  record," 
from  which  it  appears  that  Baker,  In  addition 
to  his  special  defense  set  out  In  the  answer, 
claimed  upon  the  trial  that  there  was  certain 
otlier  proiierty  mentioned  In  the  mortgage- 
to  wit,  one  mowing  machine,  of  the  value  of 
?3o;  two  cultivators,  of  the  value  of  $20;  and 
two  stirring  plows,  of  the  value  of  $12 — that 
the  plaintiff,  l>efore  or  at  the  time  of  the 
commencement  of  this  action,  had  taken  poa- 
sesslon  of,  and  had  not  accounted  for.  The 
defense  of  defendant  Lloyd  was  an  agistor's 
lien  (under  contract  with  defendant  Baker) 
for  the  care  and  keep  cf  the  stock,  for  the 
sum  of  $232.  Case  tried  before  court  and 
Jury.  Special  findings,  but  no  general  ver- 
dict, returned  by  Jury.  Judgment  rendered 
against  the  plaintiff,  and  in  favcH*  ot  both  de- 
fendants. Plaintiff  brli^  case  here  for  re- 
view. 

There  ore  numerous  errors  assigned,  or,  as 
the  plaintiff  in  error  pertinently  puts  It.  "a 
record  of  error  without  end,  so  large  that 
none  larger  are  made";  but  we  will  only  no- 
tice the  important  one,  which  requires  a  re- 
versal of  the  Judgment.  The  court  erred  in 
rendering  Judgment  of  my  kind  In  this  ac- 
tion. Ttie  record  in  the  case  discloses  tbat  no 
general  verdict  was  rendered  by  the  Jury, 
nor  was  It  waived,  but,  on  the  contrarj-,  the 
court's  attention  was  specially  called  to  it 
upon  objection  to  Its  rendering  Judgment  up- 
on the  special  findings;  nor  was  the  real 
issue  In  this  case— the  unlawful  detention— 
ever  submitted  to  the  Jury,  either  lu  the  gen- 
eral instructions  of  the  court,  or  the  special 
questions  submitted  to  them  by  the  court  of 
Its  own  motion.  The  special  questions  sub- 
mitted are  In  substance  as  follows :  (1)  Was 
there  a  contract  entered  Into  between  Baker 
and  Lloyd  for  the  pasture,  feed,  and  care  of 
the  stock?  (2)  Did  Baker  deliver  the  stock 
to  Lloyd  In  pursuance  of  this  contract?  (3) 
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What  is  a  reasonable  cMnpensation  for  pas- 
turing, feeding,  and  caring'  for  tlie  stock? 
<4)  What  was  the  value  of  the  stock  when 
taken  from  Uoyd  by  the  sheriff?  (6)  What 
yrna  the  value  ot  the  mowing  machine,  two 
cultivators,  and  two  stirring  plows  when 
taken  from  Baker?  (8)  What  consideration 
did  Taft  give  or  pay  Baker  for  the  note  for 
»3e0?  (7)  Do  yon  find  that  Taft  took  and 
reserved  from  Baker  more  than  12  per  cent, 
interest  per  annum?  If  yes,  how  much?  (8) 
Did  Baker  make  a  payment  or  payments  to 
Taft  on  this  note?  If  yes,  how  much?  (H) 
How  much,  if  anything,  do  you  find  due  on 
tills  note? 

The  most  that  can  be  said  of  the  verdict 
Is  that  it  only  Is  responsive  to  a  part  of  the 
issues  in  the  case,  and  is  therefore  defective; 
and  the  rule  is  that  when  a  verdict  varies 
from  the  issues  in  a  substantial  matter,  or 
finds  only  a  part  of  that  which  is  In  issue,  no 
valid  Judgment  can  be  rendered  thereon, 
Patterson  v.  U.  S.,  2  Wheat.  221;  Mattson  v. 
Hanisch,  5  HI.  App.  10"2;  Bldenour  v.  Beek- 
man,  G8  Ind.  23ft;  Appleton  v.  Barrett.  22  Wis. 
568;  Child  V.  Child,  13  Wis.  17.  But,  aside 
from  the  general  rule,  we  need  not  go  fur- 
ther than  to  examine  the  statutes  and  de< 
cisions  of  our  own  state  to  be  convinced  that 
the  Judgment  In  this  case  Is  erroneous.  Sec- 
tion 2KiG,  Code  Civ.  Proc,  provides:  "Issues 
of  law  must  be  tried  by  the  court  unless  re- 
ferred. Issues  of  fact  arising  on  actions  for 
the  recovery  of  money,  or  of  specific  real  or 
personal  property,  shall  be  tried  by  a  Jury, 
unless  a  Jury  trial  is  waived,  or  a  reference 
ordered,  as  hereinafter  provided."  Section 
286,  Id.:  "In  all  cases  the  jury  shall  render 
a  general  verdict,  and  the  court  shall  In  any 
rase,  at  the  retiuest  of  the  parties  thereto,  or 
either  of  them,  in  addition  to  the  general 
venllct,  direct  the  Jury  to  find  uiwn  particu- 
lar questions  of  fact,"  etc.  In  the  trial  of  this 
case,  as  we  have  said,  neither  a  Jury  nor  a 
general  verdict  was  wnlvcd;  yet  no  general 
verdict  was  submitted  by  the  court  to,  or  re- 
turned by,  the  jury.  The  Jury  only  found 
upon  particular  ijuestious  of  fact,  submitted 
by  the  court  upon  its  own  motion,  evidently 
upon  the  theory  that,  by  special  findings,  the 
general  verdict  was  dlsiiensed  with.  But 
we  tliink  the  language  of  the  Code  Is  too 
Imperative  to  admit  of  this,  and  too  unmis- 
takable in  its  meaning  to  warrant  such  a  con- 
struction. The  litigant  is  entitled  to  the 
Identical  benefit  the  law  confers.  When  It 
grants  him  the  right  to  trial  by  Juiy,  the 
court  has  no  power  to  deprive  him  of  it;  and, 
when  this  court  did  deprive  him  of  the  ver- 
dict. It  Bubstnntiaily  deprived  him  of  that 
right  to  a  trial  by  Jury  which  the  statute 
expressly  gave.  In  Henrle  v.  Buck,  39  Knn. 
382,  IS  Pac.  228,  Justice  Johnson,  In  passing 
upon  almost  the  Identical  question  here  pre- 
sented,  says:  "Another  matter  only  needs  at- 
tention, and  that  Is  the  refusal  of  the  court 
to  penult  a  return  of  a  general  verdict  by  the 
Jury.   We  see  no  reason  to  except  this  case 


from  the  statutory  rule  which  provides  that. 
In  any  case  which  may  be  and  Is  tried  by  a 
Jury,  a  general  verdict  be  rendered.  Civ. 
Code,  §1  287,  288."  It  waa  the  right  and  duty 
of  the  court  to  submit  special  questions  upon 
request  of  the  parties,  but  It  could  not  prop- 
erly dispense  with  the  general  verdict  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded.  All  the 
judges  concurring. 


CHEXOWITH  V.  CAMERON. 

(Supreme  Court  of  Idaho.    Nov.  26.  189S.) 

SaiiRiFPs — Liability  to  Kbepbb  Ehploted  bt 
Deputy. 

Where  a  deputy  sheriff  employs  one  as 
keeper  of  attached  property,  and  the  sheriff  ac- 
quiesces for  a  period  of  14  months,  he  cannot 

tnereiifter,  and  after  the  death  of  the  deputy, 
repudiate  such  employment 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  coun- 
ty; Alex  "E.  Mayhew,  Judge. 

Action  by  Z.  F.  Chenowlth  against  Donald 
R.  Cameron.  Defendant  had  Judgment,  and 
plaintiff  appeals.  Reversed. 

W.  B.  Heybum  and  E.  M.  Heybum,  for 
appellant  W.  W.  Woods  and  Hagan  & 
Beale,  for  respondent 

HUSTON,  J.  This  is  an  action  brought  by 
plaintiff  against  defendant  as  sheriff  of 
Shoshone  county,  to  recover  amount  alleged 
to  be  due  to  plaintiff  for  fees  as  keeper  of 
certain  ijroperty  seized  under  attachment 
by  the  defendant  as  sheriff  aforesaid.  The 
property  attached  was  the  Custer  Mill,  sit- 
uated In  said  Shoshone  county.  Writ  of  at- 
tachment was  levied  ou  May  1,  1893,  and 
plaintiff  was  put  in  as  keeper  by  one  Hard- 
esty,  a  deputy  of  defendant,  at  an  agreed 
compensation  of  three  dollars  per  day,  and 
so  remained  in  possession  and  charge  of  said 
property  as  keeper  until  June  30,  1894.  Dur- 
ing all  this  time  the  defendant  was  sheriff 
of  said  county,  and  must  of  necessity  have 
known  of  the  whole  transaction  between  his 
deputy  and  the  plaintiff.  To  presume  other- 
wise would  be  to  Impeach  both  the  integrity 
and  capacity  of  the  sheriff.  Hardesty,  the 
deputy  who  employed  plaintiff,  la  dead.  It 
Is  now  claimed  by  defendant  that,  as  plain- 
tiff was  employed  by  his  deputy,  he  (defend- 
ant) is  not  liable  for  his  fees.  What  was 
this  sheriff  doing  during  the  14  months  that 
plaintiff  was  acting  as  keeper  of  said  prop- 
erty? Is  it  possible  the  sheriff  of  Shoshone 
county  would  hold  property  of  this  magni- 
tude and  value  under  attachment  for  a 
period  of  14  months  witliout  knowing  who 
was  the  keeper,  or  what  his  compensation 
was  to  be?  And,  moreover,  the  plaintiff 
offered  to  prove  the  subsequent  ratlflcation 
of  his  employment  by  defendant,  and  the 
defendant's  promise  to  pay  therefor,  which 
offer  was  rejected  by  the  district  court  The 
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district  court  reftised  to  permit  plaintiff  to 
make  any  proof  of  his  claim  under  bis  plead- 
ings for  the  reason  that  his  complaint  al- 
leged a  contract  made  with  the  sheriff,  and 
his  proposed  proofs  showed  a  contract  with 
a  deputy.  "Qui  faclt  per  alium  faclt  per  se" 
is  a  maxim  peculiarly  applicable  to  cases 
of  this  kind.  Again,  the  acquiescence  for  a 
period  of  14  months  by  the  sheriff  in  the 
service  of  plaintiff  was  a  palpable  ratifica- 
tion of  the  act  of  his  deputy  in  employing 
plaintiff.  The  compensation  charged  by  the 
plaintiff,  and  agreed  to  be  paid  by  the  sher- 
iff, through  hlB  deputy,  is  within  the  provi- 
sions of  the  statute.  We  have  examined 
most  of  the  authorities  cited  by  counsel,  al- 
though we  considered  such  examination  an 
act  of  supererogation,  as  the  plain,  simple, 
and  universally  recognized  rules  of  com- 
mon honesty  are  sufficient  for  the  decision 
of  this  case.  Judgment  of  the  court  below 
reversed,  with  costs  In  favor  of  appellant. 

MORGAN,  C,  J.,  and  SULLIVAN,  J.,  con- 
cur. 


In  re  TIPTON. 
(Supreme  Court  of  Idaho.    Nov.  2G,  1803.) 

DitBABMBNT  OF  ATTOHXET. 

Where  a  crime  indictable  nuder  the  stat- 
ute is  cfaargcd  against  an  attorney  of  this  court, 
in  diBbarDient  proceedings,  the  court  will  not  pro- 
ceed therein  until  proceediiixs  have  teen  talten 
in  the  district  court,  or  untiT  sufficient  time  has 
elnpsed  to  afford  the  proper  authorities  opportu- 
nity to  prosecute  the  accused  iu  that  court. 
(Syllabus  by  the  Court.) 

Proceedings  against  S.  L.  Tipton  for  dis- 
barment Proceedings  suspended. 


MORGAN,  C.  J.  The  court  has  carefully 
considered  the  accusation  against  S.  L.  Tip- 
ton, Esq.,  one  of  the  attorneys  of  this  court, 
and  finds  that  the  charge  is  a  direct,  un- 
equivocal charge  that  the  respondent  accept- 
ed and  received  a  bribe  wlille  he  was  the 
regularly  quallfle<1  and  acting  city  attorney 
of  Boise  City;  that  It  was  given  to  him  to 
influence  his  action,  as  such  attorney,  In 
favor  of  the  parties  giving  it.  These  specifi- 
cations charge  a  felony,  for  the  commission 
of  which  the  party  committing  it  may  be  in- 
dicted by  the  grand  Jury  and  tried  in  the 
district  court.  If  this  court  acts  upon  this 
matter  now,  we  must  appoint  a  committee  to 
take  testimony  and  report  to  this  court,  in 
order  to  ascertain  the  facts  In  a  legal  way. 
If  we  then  act  upon  the  facts  as  reported, 
we  must  either  find  the  respondent  guilty,  or 
not  guilty,  as  charged.  In  either  case  we 
should  prejudice  very  much  the  cause  of  the 
respondent,  either  for  or  against  him,  before 
a  trial  Jury.  It  is  apparent,  also,  that  If 
the  respondait  should  be  Indicted,  tried,  and 


either  convicted  or  acquitted  in  the  district 
court,  he  would  be  entitled  to  an  appeal  to 
this  court  for  a  review  of  the  case.  If  then 
this  court  had  already  given  au  opinion  tbere- 
In,  It  would  disqualify  it  from  entertaining 
the  appeal  or  properly  considering  it,  and 
thus  the  respondent  would  be  deprived  of  a 
right  gmnted  by  the  statute  and  guarantied 
by  the  constitution.  We  think,  therefore, 
that  we  must  at  least  defer  action  in  the 
case  until  the  district  court  or  the  grand 
jury  have  had  an  opportunity  to  act  In  the 
matter.  We  do  not  say  that  a  case  might 
not  arise  when  this  court  would  feel  called 
upon  to  act  upon  charges  of  this  kind,  even 
though  the  respondent  liad  been  acquitted  by 
a  trial  jury;  but  it  Is  evident,  both  upon  rea- 
son and  authority,  that  the  time  for  the  con- 
sideration of  these  charges  by  this  court  has 
not  arrived.  See  In  re  Tllden  (Cal.)  25  Pac 
687;  Wyatt  v.  Stephens  (Cal.)  30  Pac.  586; 
Ex  parte  Tyl«-  (Cal.)  40  Pac.  33,  and  cases 
there  cited.  The  actlcm  of  this  court  la  soa- 
pended. 

SULLIVAN  and  HUSTON,  JJ..  concur. 


DUNLAP  et  al.  v.  PATTXSON. 
(Supreme  Court  of  Idaho.    Nov.  38.  1805.) 
Location  or  Mikino  Claim— Authoritt  o» 

AOBNT. 

An  agent  or  attorney  in  fact  may  locate 
a  mining  claim  for  his  prinripaL  and  may  do  ev- 
erything necessary  to  perfect  sach  location,  in- 
clmline  the  making  of  the  affidavit  required  by 
sfrtion  3104,  Rev.  St 
(Syllabus  iiy  the  Court.) 

Appeal  from  district  court,  Sboshone  coun- 
ty; J.  Holleman,  Judge. 

Action  by  Rufus  E.  Dunlap  and  Archibald 
Smith  against  Moses  Pattlson.  Judgment 
for  plahitlffs,  and  defendant  appeals.  Re- 
yerecd. 

W.  W.  Wood,  for  appellant  C.  W.  Beale, 
for  respondents. 

MORGAN,  C.  J.  Appellant  claimed  to  own 
a  consolidated  placer  mining  claim  in  E^Ie 
mining  district,  Shoslione  county,  Idalio,  called 
the  Noonday,  Midnight,  No.  9,  and  No.  10 
placers,  and  made  applicatlcwt  for  patent; 
and  thei-eupon  the  respondents,  claiming  to 
own  the  Roanoke  and  Break  of  Day  placers, 
confilctiug  almost  entirely  with  No.  9  and 
No.  10  placers,  filed  their  protest  and  adverse 
claim  in  the  land  office  In  Ooeur  D'Alene 
city,  Idaho,  and  within  the  statutory  time 
brouglit  this  action,  which  ts  an  adverse 
suit.  The  appellant  answered  the  complaint, 
and  denied  the  validity  of  the  location  of  the 
Roanoke  plac«r  claim  and  the  Break  of  Day, 
and  alleged  the  location  and  ownership  of 
placer  claims  Noe.  9  and  10,  and  title  in  him- 
self. To  prove  title  In  the  appellant  he  in- 
troduced a  power  of  attotikey  from  John  R. 
Walte,  making  and  cwstltntlng  the  said  de- 
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fendant,  Moses  Pattlaon,  hte  trne  and  lawful 
attorney  for  himself  (Walte),  aod  tu  his 
name,  place,  and  stead,  to  and  for  the  pur- 
pose of  locating  in  bis  name  certalD  ground 
on  Eagle  creek,  ShoshtHie  county,  Idaho,  for 
placer  mining  purposes,  giving  and  grauting 
unto  him  <the  said  attorn^)  power  and  au- 
thority to  do  and  perform  all  and  every  act 
and  thing  whatsoever  required  and  necessary 
to  be  done  in  and  about  the  premises,  as 
fully  to  all  Intents  and  purposes  as  the  said 
Waite  might  or  could  do  it  personally  pres- 
ent. Thereupon  the  appellant  offered  In  evi- 
dence a  location  notice,  which  was  Identl- 
tified  as  the  location  notice  of  claim  Mo.  9. 
which  said  notice  was  excluded  by  the  court, 
for  the  reason  that  the  claim  was  located  In 
the  name  of  John  K.  Walte  by  Hoses  Pat- 
tlson,  his  attorney  In  fftct,  and  was  sworn 
to  by  Moses  Pattlson,  Instead  of  John  K. 
Walte.  the  locator  named  In  the  notice;  the 
court  holding  that  nobody  but  one  of  the 
locatws  could  made  the  affidavit;  that.  In 
the  case  before  the  court,  John  K.  Waite  was 
the  locator,  and  tbe  only  locator.  The  loca- 
tion notice  of  placer  mining  claim  Ho.  10 
was  then  offered  in  erldeoce,  and  was  the 
same  in  all  reBi>ectB  as  that  of  No.  9,  except 
that  the  location  was  made  In  the  name  of 
Alexander  Pearson,  by  Moses  Pattlson  as 
attorney  in  fact,  the  name  of  Pearson  only 
appearing  In  the  notice  as  the  locator,  and 
was  Bwom  to,  as  No.  9,  by  Moses  Pattlson. 
This  location  notice  was  excluded  also,  for 
the  same  reason  as  that  given  for  the  exclu- 
Mon  of  No.  9.  Both  these  mlings  were  ex- 
cepted to  by  the  defendant,  and  the  case  Is 
brought  to  this  court  on  appeal;  the  only 
error  contended  for  being  tlie  niling  of  the 
court,  as  above  stared,  in  excluding  this  no- 
tice. 

Section  3104  of  the  Bevlsed  Statutes  of 
Idaho  provides  that  "at  the  time  of  present- 
ing a  notice  of  location  for  record,  or  within 
five  days  thereafter,  one  of  the  locators 
named  In  the  same  must  make  and  subscribe 
an  affidavit  in  writing  on  or  attadied  to  the 
notice,  in  the  following  form,  to  wit:  'I. 
 ,  do  solemnly  swear  that  I  am  acquaint- 
ed with  the  mining  ground  dMcrlbed  in  the 
notice  of  location  hmwith,  caUed  the  —  ■■ 
ledge;  that  the  same  has  not  to  the  best  of 
ny  knowledge  and  belltf  been  before  located 
according  to  the  laws  of  the  United  States 
and  thU  territoi7)  or,  If  so  located,  that  the 
same  has  been  atundoned  or  fi»*f^ted,' "  etc. 

It  Is  contended  on  the  part  of  appellant 
that  the  constrnctlon  by  the  court  of  the 
literal  languid  of  the  statute,  requlrli^  one 
of  the  locators  named  In  the  notice  to  make 
the  foregoing  affidavit,  Is  too  narrow.  In 
the  case  of  Scbultz  t.  Keeler.  13  Pac.  481, 
this  court  held  that  a  valid  location  ot  a 
mining  claim  could  be  made  through  an 
agent;  and  In  Gore  v.  McBrayer,  18  Cal.  587, 
the  court  holds  that  "it  is  not  necessary  that 
a  party  should  act  pn-sonally  in  taking  up  a 
claim,  or  In  doing  the  acts  required  to  give 


evidence  of  the  appropriation,  or  to  perfect 
appropriation;  and  that  such  acts  are  valid 
if  done  by  any  one  for  him  or  with  bis  as- 
sent or  approval,  and  assent  will  be  pre- 
sumed.** In  the  above  case  the  notice  con- 
tained the  name  of  the  locator,  as  well  as 
those  for  whom  location  was  made.  In  Mor- 
ton V.  Mining  Co.,  29  Cal.  S30,  the  court  holds 
that  a  person  may  locate  a  mining  claim  In 
the  name  of  himself  and  others  named  la 
the  notice  of  location,  and,  wbea  so  located, 
title  will  be  good  In  the  others  not  present 
and  having  no  notice  of  the  location.  One 
of  several  co-locators  of  a  mining  claim  may 
cause  a  notice  of  a  mining  claim  to  be  re- 
corded In  the  name  of  himself  and  others 
not  present,  and  the  locatimi  will  be  good. 
Kramer  v.  Settle,  1  Idaho,  485.  It  will  also 
be  seen  that  section  3101,  Rev.  St,  provides 
that  the  locator  of  any  lode  mining  claim 
must,  at  the  time  of  making  the  location, 
place  a  substttutlal  stake  or  post,  not  less 
than  fonr  inches  square,  etc.;  and  yet  this 
and  every  other  act  necessary  to  be  done  by 
the  locator  to  make  a  valid  location  may  be 
done  by  an  agent,  although  the  statute  dis- 
tinctly states  that  the  locator  must  do  these 
things.  Further,  the  statute  providei  that 
the  recorder  must  record  the  claims,  and  yet 
the  recorder  may  do  this  by  his  deputy  or 
agent,  or  by  a  mere  clerk  in  the  office,  Al- 
though the  clerk  may  have  neither  power  of 
attorney  to  act,  nor  even  written  authority 
of  any  kind,  nor  Is  it  necessary  that  he  be  a 
sworn  officer,  and  his  acta  are  as  valid  as  If 
performed  by  the  recorder  himself.  The 
courts  have  repeatedly  held  that  claims  may 
be  located  by  an  agent,  as  well  as  by  the 
principal.  There  would  seem  to  be  no  rea- 
son wliy  this  affidavit  might  not  be  as  well 
made  by  the  agent  as  by  the  principal;  in 
fact  better,  as,  in  case  the  claim  was  located 
by  an  agent,  he  would  be  the  person  ae> 
qoatnted  with  the  facts  necessary  to  be 
stated  In  the  affidavit,— as  "that  he  was  ac- 
quainted  with  the  mining  ground  described, 
that  it  had  not  been  theretofore  located,  or 
that  It  had  been  abandoned."  If  the  person 
named  In  the  notice  must,  of  necessity,  make 
the  affidavit,  then  such  person  must,  before 
eompleting  the  location,  go  upon  the  ground 
In  person  to  acquaint  himself  with  the  facta 
necessary  to  be  stated  in  the  affidavit.  It 
Is,  and  was  %Then  this  law  was  passed,  a 
well-known  custom  of  the  country  to  em- 
ploy prospectors  to  go  Into  the  mountainous 
countiy  and  search  for  mlues.  These  men 
ordinarily  had  no  money,  and  money,  pro- 
visions, horses,  tools,  and  supplies  of  every 
kind  were  furnished  by  men  who  had  the 
means  to  do  so,  but  could  not  themselves  go; 
but.  If  they  must  go  to  make  this  affidavit, 
then  they  might  as  well  do  the  work.  It  will 
be  seen  that  the  narrow  constructicoi  of  this 
statute  contended  for  would  at  once  destroy 
the  whole  business  of  outfitting  men  to  pros- 
pect for  mines,  by  wlilch  means  probably 
three-fourths  of  all  the  mines  In  the  country 
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were  discoTered.  It  cannot  be  that  tbe  leg- 
islature intoided  this.  If  the  proq;iectoF  In- 
sertB  hla  own  name  In  tbe  notice  of  location 
as  one  of  the  locators,  wherein  does  that 
change  his  relation  to  tbe  others  named  In  the 
notice?  He  must  make  the  affidavit  tw 
them,  as  well  as  himself.  If  he  can  do  this, 
why  can  he  not  make  it  wholly  for  them? 
The  main  thing  required  by  tbe  legislature 
(section  8104)  la  an  affidarlt  that  tbe  party 
making  It  is  acquainted  with  the  mbilng 
ground,  that  It  has  not  been  located,  or,  If  lo- 
cated, has  been  abandoned.  These  are  the 
Important  facts.  Who  makea  tbe  affidavit  is 
not  important,  so  be  Is  acquainted  with  tbe 
facts. 

We  must  be  careful  that  we  do  not  overlook 
tbe  Bpirit— the  reason— of  tbe  law  In  a  men- 
tally blind  ^ort  to  follow  tbe  wOTds.  Such 
statutes,  being  directory  only,  in  unimportant 
particulars  should  be  liberally  cMutrued. 
Such  construction  Is  not  without  authority 
in  similar  cases.  A  statute  which  requires 
something  to  be  done  by  a  person  wcmld  be 
complied  with,  in  general,  if  done  by  anotbw 
for  him,  for  it  is  a  general  principle  of  law 
that  "qui  fadt  per  allum  facit  per  se."  End. 
Interp.  St.  }  105.  On  this  ground  it  is  held 
that,  where  the  statute  requh-ed  an  oath  to 
be  administered  by  the  court  or  judge,  it 
was  complied  with  if  the  oath  was  adminis- 
tered by  the  clerk  of  the  court  Oaks  v.  Kodg- 
ers,  48  Cal.  197.  So  an  Irish  statute  which 
gave  a  tenant  for  life  or  for  more  than  14 
years  the  right  to  fell  trees  planted  by  him, 
and  required  the  tenant  so  planting  to  file  an 
affldavit  that  they  were  planted  by  him,  tbe 
form  of  which,  in  tbe  act,  purported  to  be 
made  by  the  tenant  personally,  was  held  to 
be  satisfied  by  the  affidavit  of  tbe  tenant's 
agent  A  different  cmstrucUon,  it  was  said, 
would  have  rendered  tbe  act  Inapplicable  to 
most  of  the  cases  which  It  had  in  view. 
Earl  of  Mountcashell  v.  O'Neill,  L.  R.  5  H.  L. 
987. 

We  think  the  construction  given  to  the  stat- 
ute by  the  court  below  was  never  Intended 
by  the  legislature,  and  that,  as  the  location 
may  be  made  as  well  by  the  agent  or  attc»<- 
ney  In  fact  of  the  locator,  so  every  act  neces- 
sary thereto  may  also  be  perfonned  by  such 
ag^t  or  attorney,  if  the  facts  required  are 
vrlthln  bis  knowledge.  Of  course,  the  agency 
must  be  shown  by  sufficient  evidence.  Judg- 
ment and  decree  reversed.  Costs  awarded  to 
appellant 

HUSTON  and  SUUJVAN,  JJ.,  concur. 


STATE  T.  HAVERLT. 
(Supreme  Court  of  Idaho.    Nov.  20,  1895.) 

Criminal  Law— Review  os  Appeal — Remarks 
OF  Prosecdtinq  Attorn  et— Burg  la  rt. 
1.  Errors  nllesed  muat  appear  afltrmatively 

in  tbe  record,  to  eutitle  them  to  be  couaidercd  by 

this  court 


2.  Where  error  is  predicated  upon  remarks 
made  by  the  district  attorney  ilui-iti);  tlie  trial, 
and  it  awM'ars  SHch  remarks  were  in  response 
to  remarsH  by  defendant's  connsel.  and,  fiirth«'. 
that  the  court  admouisbed  the  jmr  viat  they 
uuist  disregard  the  remarks,  it  will  not  be  deem- 
ed reversible  etror. 

3.  Tbe  evidf^noe  in  this  case  considered,  and 
deemed  sufficient  to  8un>ort  verdict 

(Syllabus  by  the  Coort) 

Appeal  from  district  court,  Kootenai  coun- 
ty; Alex  E.  Mayhew,  Jud^e. 

Edward  C.  Haverly  was  c<mvicted  of  bur- 
glary, and  appeals.  Affirmed. 

R.  E.  McFarland,  for  appellant  Atty. 
Oen.  Parsons  and  Chas.  W.  Beale,  Dlst 
Atty.,  for  the  State. 

HUSTON,  J.  The  defendant  was  convict- 
ed of  tbe  crime  of  burglary  In  the  firut  de- 
gree. Motion  for  new  trial  was  made  and 
overruled.  This  appeal  Is  from  the  judg- 
ment and  from  the  order  overruling  motion 
for  new  trial.  Eighteen  errors  are  assigned, 
upon  which  a  reversal  is  asked.  We  shall 
consider  and  pass  upon  such  as  we  deem 
material.  As  to  the  first  second,  and  third 
assigned  errors,  It  is  suffl^ent  to  say  that 
we  have  repeatedly  held  that  where  error 
Is  relied  upon,  it  must  ai^ear  affirmatively 
In  tbe  record.  Under  this  established  rule, 
the  first  three  errors  aaslgned  appellant 
will  not  be  considered. 

Tbe  fourth  assignment  of  error  Is  to  tbe 
overruling  by  tbe  court  of  the  objection  to 
the  following  question  by  the  prosecution 
to  the  witness  Mrs.  Wannacott  viz.:  "Could 
any  one  have  gotten  into  that  building  after 
you  got  up  that  morning,  and  taken  out 
this  meat  without  your  knowing  it?*'  The 
witness  had  already  testified  as  to  the  loca- 
tion of  the  burglarised  building  with  ref- 
erence to  the  one  she  was  In,  and  that  it 
was  in  plain  sight  from  the  back  part  of  the 
dwelling  where  she  was  at  work.  We  see 
no  objection  to  the  question. 

The  fifth  error  aUeged  hi  that  "the  court 
erred  in  not  Instructing  tbe  Jury,  at  tbe  close 
of  the  state's  evidence  to  acquit  tbe  defotd- 
ant"  Section  7877,  Fea.  Code,  provides,  "If 
at  any  time  after  the  evidence  on  dther  rtde 
is  closed,  tbe  court  deems  it  insnffident  to 
warrant  a  conviction,  It  must  advise  tbe 
Jury  to  acquit  tbe  defendant,  but  the  Jury 
are  not  bound  by  the  advice."  Tbe  giving 
of  such  Instruction  Is  a  matter  of  discretion 
with  tbe  trial  court  and  Its  action  Is  not 
revlewal)Ie  here. 

The  sixth  error  assigned  Is  the  refusal  of 
the  court  to  recall  a  witness  on  the  part  of 
tbe  prosecution,  for  the  purpose  of  allowing 
defendant  to  lay  the  grounds  for  bis  Im- 
peachment We  see  no  error  In  this  ruling, 
there  not  appearing  to  have  been  any  abuse 
of  discretion  by  the  court. 

The  seventh  assignment  of  error  Is  predi- 
cated upon  certain  remarlis  made  by  tbe  dis- 
trict attorney  during  the  trial,  and  In  tbe 
presence  of  the  Jury,  as  to  what  he  waa  ex- 
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pecting  or  trying  to  prove  by  the  witness 
then  nnder  examination.  While  the  remarks 
might  hare  been  exceptionable,  had  they 
been  Tolunteered  by  the  district  attorney, 
when,  as  appears  by  the  record,  they  were 
responsive  to  or  In  reply  to  remarks  by  de- 
fendant's connsel,  we  hardly  think  they 
amount  to  reversible  error,  espedally  when 
the  Jury  were  Inotmcted  by  the  court  to 
disregard  them. 

As  to  the  eighth  assignment,  we  think  the 
question  objected  to  proper  on  croa»«xaml- 
natiott. 

As  to  the  ninth  and  tenth  assignments, 
there  seems  to  be  a  conflict  In  the  evidence. 
We  are,  however,  of  the  opinion,  from  what 
appears  In  the  record,  that  there  was  no 
misconduct  on  the  part  of  the  Jury.  If,  as  Is 
claimed,  the  pork  (the  subject  of  the  larceny) 
was  by  the  officer  placed  In  a  room  which 
was  afterwards  occupied  by  the  Jury  whUe 
deliberating  upon  their  verdict,  yet  one  of 
the  Jury  swears  tlmt  It  was  not  looked  at  or 
examined  by  himself,  or  1^  any  others  of 
the  Jury  in  his  presence.  Under  this  state 
of  the  record,  we  cannot  say  there  Is  error 
prejudicial  to  the  defendant. 

The  objection  that  the  ver^ct  Is  not  sup* 
imrted  by  the  evidence  is  one  we  cannot  coik- 
Blder,  when  there  Is  simply  a  conflict  The 
Jury  have  passed  upon  the  sufficiency  of  the 
evidence  after  having  beard  the  testimony 
of  witnesses,  and,  unless  the  record  shows 
such  a  preponderance  of  evidence  afnUnst 
their  conclusion  as  leads  to  the  belief  that 
they  were  Influenced  by  passion  or  preju- 
dice, the  appellate  court  will  not  disturb 
their  verdict. 

We  have  carefully  examined  the  Inatruc- 
tlons  given  and  refused  by  tlie  court,  and 
are  eatisfled  that  the  law  was  correctly 
stated  therein.  Judgment  of  district  court 
Is  affirmed. 


STATE  V.  HARDY. 

(Sai>r«>mo  Court  of  Idaho.    Xov.  20,  1895.) 

Cdallknoe  to  Grand  Jl'uy— Criminal  I^&v — 
HaviEW  OS  AppiiAi.. 

1.  When  defendant  was  arreatol  after  find- 
ing of  indictment,  to  aTail  hem-lf  of  the  hone- 
tits  of  siibdiviRion  4  of  so<'tion  7730.  Rev.  St.,  it 
is  infiinibont  thnt  the  facts  set  forth  in  hpr  mo- 
tion shonld  he  snpjjorted  by  proof,  at  leant  to  the 
extent  of  defendant's  oath,  or  Terification. 

2.  When  all  the  eridence  in  a  criminal  case, 
althoiich  riroumntantial,  "taken  as  a  whole,  and 
giritiK  tht>m  their  reeBonnble  and  just  weight, 
and  no  uioro.  to  a  moral  certainty  exclude  every 
other  hypothesis  except  that  of  the  guilt  of  the 
acptiscd.  the  verdict  of  the  jury  will  not  be 
disturlKid  on  the  ground  of  conliict  of  testimony. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Latah  county; 
W   G.  Piper.  Jndffe. 

Maif^ret  K.  Ilardy  was  convicted  of  mur- 
der, and  appeals.  Affirmed. 

Goode  &  Oi'laud,  for  appellant.  Atty.  Gen. 
]?arHons.  Clay  McXaiuee.  Dirt.  Attj-.,  and 
McXamee  &  Morgan,  foe  the  fState. 


HUSTON,  T.  The  defendant  was  convict- 
ed of  murder  In  the  second  degree  at  the 
Febmary  term,  1895,  of  the  district  conrt  of 
Latah  county,  by  cansing  the  death  of  one 
Henrietta  Hardy,  an  adopted  cUld  of  the  de- 
fendant, of  about  the  age  of  two  years, 
poison.  Hie  crime  la  alleged  to  have  been 
committed  on  the  10th  day  of  February,  1805. 
The  Indictment  was  found  on  the  14th  of 
February,  181)5.  Defendant  was  not  In  cos- 
tody  until  after  the  finding  of  the  Indictment. 
On  the  16th  February,  1895,  defendant's  conn-' 
sel,  npon  defendant's  arralgnmoit,  moved  the 
court  to  order  the  grand  jury  which  liad 
found  the  indictment  to  be  brought  into  court, 
to  be  examined  "as  to  their  qualifications, 
both  as  a  body  and  as  tudlvldiial  members 
thereof."  On  the  18th  Febmary,  1805,  said 
motltm  was  overruled  by  the  court,  and  there- 
upon defendant's  counsel  Interposed  a  chal- 
lenge to  certain  members  of  said  grand  Jury, 
naming  them,  m^n  the  ground  that  "each 
and  every  one  of  them  had  fbrmed  an  nn- 
auallfied  cqplnlon  as  to  the  guilt  of  this  de- 
fendant bef(H«  the  examination  by  them  of 
the  case  as  grand  Jurors;  uid  for  the  rea- 
son that  some  of  the  members  ot  the  grand 
jTuy  had  been  spoken  to  by  outdde  parties, 
not  under  oath,  and  other  than  the  district 
attorney  of  this  district.  In  ref^nce  to  the 
case,  and  prior  to  the  time  when  the  case 
was  taken  up  by  the  grand  Jury  for  investi- 
gation; and  that  as  to  some  of  the  members 
of  the  grand  jury  a  state  of  mind  existed 
prior  to  the  examination  of  this  case  which 
would  prevent  them  from  acting  Impartially 
and  without  prejudice  to  the  rights  of  this 
defendant;  and  to  substantiate  the  fon^o- 
Ing  ground  of  challenge,  defendant,  by  her 
attorneys,  asks  that  the  said  grand  Jury  be 
siuumoncd,  and  ordered  to  appear  In  conrt, 
to  be  examined  as  to  the  causes  of  challenge," 
—all  of  which  was  denied  and  orermled  by 
the  coiu^.  To  this  action  of  the  court  px^ 
ceptlon  was  taken  by  defendant.  Appellant 
bases  her  exception  to  the  ruling  of  the 
court  upon  the  provisions  of  section  T7B0, 
Rev.  St.  Idaho,  which  to  as  follows:  "T^he 
Indictment  must  be  set  aside  by  the  court 
In  which  the  defendant  Is  arraigned,  upon 
his  motion  In  either  ot  the  ftfflowlng  cases: 
*  *  *  Subd.  4.  When  the  defoidant  had 
not  been  held  to  answer  before  the  finding 
of  the  Indictment,  on  any  ground  which  would 
have  been  good  ground  for  challenge,  either 
to  the  panel  or  to  any  individual  grand  Jtwor." 
UsuiJly  this  question  was  brou^t  before  the 
court  by  plea  in  obatement  though  under  our 
Btatutes  It  may  be  presented  by  motion. 
Still,  although  the  particular  manner  of  rais- 
in;; the  question  has  been  changed  under  our 
pracHce,  we  npproliend  It  was  never  the  in- 
tention ot  our  lawmakers  to  do  away  with 
the  essential  requisites.  The  plea  In  abate- 
ment was  required  to  be  supported  by  proof, 
at  loast  to  the  extent  of  the  oath  of  the  d<>- 
fendant.  that  the  grounds  set  forth  In  his  mo- 
tion were  true.   It  would  not,  nor  will  It 
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tinder  oar  practice,  answer  for  the  defendant 
to  simply  file  bis  motion  alleging  generally, 
although  specifically  named  in  his  motion, 
that  certain  members  of  the  grand  Jury  were 
disqualified  by  reason  of  having  formed  an 
unqualified  opinion  as  to  defendant's  guilt. 
The  grand  Jury  may  have  been,  and  not  un< 
frequently  is,  discharged  before  the  defend- 
ant is  arraigned,  or  even  arrested;  and  to 
require  tlie  court  to  resummon  them  merely 
to  allow  the  defendant  to  Inquire  whether 
any  of  them  had  formed  an  unqualified  oplu- 
i(m  touching  his  guilt  could  hardly  have  been 
contemplated  by  the  legislature.  Subdivision 
0  of  section  7609  of  the  Penal  Code  provides 
as  one  of  the  grounds  of  challenge  to  an  in- 
dividual grand  Juror  as  follows:  "That  he 
has  formed  or  expressed  an  unqualified  opin- 
ion or  belief  that  the  defendant  is  guilty  or 
QOt  guilty  of  the  offense  charged;  but  a 
bypotlietlcal  opinion,  foimded  on  hearsay  or 
information  supposed  to  be  true,  unaccom- 
panied with  malice  or  llI-wIU,  shall  not  dis- 
qualify a  grand  Juror  or  be  cause  of  chal- 
lenge." We  do  not  think  the  grounds  set 
forth  Id  defendant's  motion  bring  her  within 
the  provisions  of  this  statute.  Our  view 
would  seem  to  be  strengthened  by  the  provi- 
sions of  the  n^t  following  subdivision  of 
said  section  7609,  to  wit,  subdivision  7: 
"That  a  state  of  mind  exists  on  his  part  In 
reference  to  the  case,  or  to  either  party, 
which  satisfies  the  court  that  he  cannot  act 
Impartially  and  without  prejudice  to  the  sub* 
stantial  rights  of  the  party  challenging."  If 
each  and  every  one  of  the  grand  Jurors  named 
In  defendant's  motion  had  expressed  an  opin- 
ion that  the  defendant  was  not  guilty  of  the 
offense  charged,  sorely  she  had  no  groimd 
for  challenge;  and,  from  aught  that  appears 
In  ber  motion,  such  might  have  been  the 
case.  If  It  was  otherwise,  or  if  the  state 
oC  mind  set  forth  In  subdivision  7  existed 
with  any  of  the  grand  Jurors,  it  was  at  least 
Incnmbent  upon  the  defendant  to  make  a 
prima  fade  showing  in  that  behalf  before  Im- 
poslng  upon  the  state  the  necessity  of  re- 
summoning the  entire  grand  Jury.  These 
TlewB.  we  think,  are  supported  by  both  rea- 
son and  authority.  See  1  Bish.  New  Cr. 
Proc.  H  793-884;  Whart.  Cr.  Pi.  H  350-427; 
U.  S.  V.  Hammond,  2  Woods.  291,  Fed.  Cas. 
No.  15,294. 

The  bill  of  exceptions  does  not  show  any 
motion  in  arrest  of  Judgment,  nor  any  action 
Dt  the  court  upon  such  motion.  Numerous  ex- 
ceptl<ms  were  taken  to  the  admission  of  tes- 
timony npon  the  trial  of  tills  case.  W'e  have 
examined  the  record  with  much  care,  and 
we  are  unable  to  find  wherein  the  rules  of 
evidence  have  been  transgressed  or  misstated 
to  the  prejudice  of  the  defendant.  Witnesses 
were  permitted  to  testify  to  threats  made 
1^  defendant,  not  only  against  the  deceased 
diUd.  but  against  Its  mother,  and  the  husband 
ot  defendant.  When  we  take  into  consid- 
eration the  relations  of  these  parties,  and 
th^  characters  as  shown  by  the  record,  we 


cannot  consider  the  admission  of  snch  testi- 
mony improper.  The  evidence  shows  the  de- 
fendant to  have  been  a  woman  of  not  only 
Tile  character,  but  possessed  of  an  utterly 
uncontrollable  temper.  The  mother  of  the 
child  was  a  colored  woman,  with  whom  the 
husband  of  defendant  had  for  some  time  tiad 
illicit  relations,  and  with  whom,  at  the  time 
of  the  alleged  homicide,  be  was  living  and 
cohabiting.  That  this  condition  of  affairs 
liad  the  effect  of  exciting  beyond  control  the 
naturally  evil  propensities  of  defendant  is 
clearly  established  by  the  record.  It  is  true, 
the  evidfflice  in  the  case  is  wlwUy  drcum- 
Btantial,  but  a  careful  examination  of  the 
recOTd  satisfies  us  that  the  circumstances 
proven,  **taken  as  a  whole,  and  giving  them 
their  reasonable  and  Just  weight,  and  no 
more,  to  a  moral  certainty  exclude  every  oth- 
er hypothesis  except  that  of  the  guilt  of  the 
accused."  The  theory  of  accident  put  forth 
by  the  defense  Is  entirely  unsupported  by  the 
record.  It  Is  a  mere  suggestion  of  counsd. 
"It  might  have  been."  We  think  the  evl- 
d^ice  in  this  case  left  the  Jury  but  one  of 
two  conclusions:  either  the  deceased,  an  In- 
fant under  two  years  of  age,  committed  sui- 
cide, or  the  defendant,  possessed  of  a  wicked 
and  intractable  temper,  accentuated  by  vi- 
cious habits  and  an  uncleanly  life.  In  revenge 
of  real  or  fancied  injuries,  took  Its  life.  The 
Jury— correctly,  as  we  think  from  the  record- 
accepted  the  latter  concludon.  If  there  is 
any  error  In  the  record,  it  Is  In  the  T^dlct 
Under  the  proofs,  a  conviction  of  murder  In 
the  first  degree  would  bare  been  wananted; 
and  the  fact  tliat  a  leaser  degree  was  found 
by  the  Jury  (doubtless  on  account  of  the  sex 
of  defendant)  Is  urged  as  a  reason  for  setting 
aside  the  verdict  This  question  has  already 
been  settled  in  this  court  in  the  case  of  State 
V.  Schleler.  87  Pac.  272.  The  record  ccmtalns 
several  affidavits  pertaining  to  set  forth  new- 
ly-discov«red  evidence.  An  examination  of 
these  affidavits  falls  to  show  any  new  ftwL 
Th^  simply  tend  to  the  im[>Gachnient  or  ctm- 
tradlction  of  certain  witnesses  upon  matters 
not  at  all  material.  Judgment  oC  district 
court  affirmed. 

MORGAN,  a  J„  and  BULLIVAN.  J.,  con- 
cor. 


BALFOUR  et  al.  r.  BVES  et  aL 
(Supreme  Court  of  Idaho.   Nov.  20,  1895.) 
ArpBu^BCoTioN  TO  Dismiss— Obokr  Arraa 

JUDOMEKT. 

To  be  effectual,  aa  appeal  from  an  order 
after  Judgment  must  be  taken  withia  60  daj-s 
after  the  order  is  made,  and  entered  In  the  mni- 
utes  of  the  court,  or  filed  with  tb.e  derk. 
(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  Uobert  Balfour  and  othera  against 
Thomas  Eves  and  others,   Thero  vas  Jnd|^ 
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ment  for  platntlfffl,  from  wblch,  and  an  order 
refuslniT  to  open,  the  def&ult  and  racate  a 
Judgment,  defendants  appeal.  AfBnued. 

Geo.  W.  Ooode,  for  ap[>eUant8.  Forney, 
Smith  &  Uo<n^  for  respondent!. 

RXJIAAVAN,  J.  Tblfl  Is  an  appeal  from  the 
Judgment,  and  from  an  order  made  after  Judg- 
ment refusing  to  fxpen  the  default  entered 
against  the  defendants,  and  refusing  to  vacate 
and  set  airide  the  Judgment. 

The  respondents  moved  to  dismiss  the  ap- 
peal from  said  order  on  the  ground  that  said 
appeal  was  not  taken  in  time.  The  order  re- 
fusing to  set  aside  the  default  and  Judgment 
were  made  and  entered  «i  the  Stb  day  of  No- 
vonber,  1894,  and  the  appeal  taken  on  the 
27th  dfl^  of  June.  18^.  This  being  an  order 
made  after  final  Judgment,  the  aK>eal,  to  be 
effectual,  must  have  been  taken  vldiln  60 
days  after  the  order  was  made,  and  entered 
on  the  minutes  of  the  court,  or  filed  with  the 
clertc.  See  Rev.  St  I  4807.  As  that  iras  not 
done,  the  appeal  from  the  order  was  not  taken 
In  time,  and  must  be  dismissed. 

This  leavra  for  conatderation  the  appeal  from 
the  Judgment,  which  Is  here  on  the  Judgment 
roll  alone;  and,  as  we  And  no  oror  on  the 
face  of  the  record,  the  Judgment  of  the  court 
below  must  be  affirmed;  and  tt  is  so  ordered, 
with  costs  in  f&vor  of  respondents. 

MORGAN.  C.  J.,  and  HUSTON.  3^  concnr. 


ARTHUR  et  al.  v.  MOUNGB. 

(Supreme  Court  of  Idaho.    Nov.  21,  1895.) 

Ksw  TRiAir— Appeal  pbok  Gun— Filiho  ahd 
Sbbvikg  Notice. 

1.  Ad  appeal  trom  an  order  granting  a  new 
trial  mnst  be  taken  within  60  days  after  the  or- 
der Is  nude  und  entered  on  the  minntes  of  the 
court  or  filed  with  the  clerk. 

2.  The  appeal  ia  taken  hj  Berrln^  the  notice 
of  appeal  on  the  adverse  party  or  bis  attorney, 
and  BUne  the  same  with  the  clerh.  The  order 
In  whidi  these  acta  are  d<aie  is  immaterial,  but 
both  mnst  be  done  within  the  60  days. 

(Srllabna  by  the  Court.) 

Appeal  from  district  court,  Nea  Perces  coun- 
ty; W.  G.  Piper,  Judge. 

Action  by  J.  M.  Arthur  &  Co.  against  Eben 
Mounce.  From  an  order  granting  a  new 
trial,  defendant  appeals.  Motion  to  dismiss. 
Granted. 

James  W.  RIed,  for  appelant  James  H. 

Forney,  for  respondents. 

SULLIVAN,  J.  This  is  an  appeal  from  an 
order  granting  a  new  trlaL  The  resimndents 
move  to  dismiss  the  trial  on  the  ground  that 
it  was  not  taken  within  the  time  prescribed 
by  law.  The  order  granting  a  new  trial 
was  made  on  the  2d  day  of  January,  1895, 
and  filed  with  the  clerk  on  the  2Tth  day  of 
March,  1895.  The  notice  of  appeal  bears 
date  of  May  25.  1896»  and  was  filed  with 


the  clerk  on  that  day,  but  was  not  served 

on  the  respondent  or  his  attorneys  until  the 
nth  day  of  June,  1895,  some  75  days  after 
the  order  granting  a  new  trial  was  filed  with 
the  clerk.  Appeal  from  such  orders  must 
be  taken  within  60  days  after  the  same  is 
made  and  entered  on  the  minutes  of  the 
court  or  filed  with  the  clerk.  See  section 
4807,  Rev,  St  1887.  The  serving  and  filing 
Of  the  notice  of  appeal  must  be  done  within 
the  60  days.  The  order  In  which  said  acts 
are  performed  is  not  materlaL  The  notice 
of  appeal  not  having  been  served  within  tfaa 
lime  prescribed  by  law,  the  appeal  must  be 
dismissed,  and  it  Is  so  ordwed,  with  costs 
In  favor  of  respondents. 

MORGAN,  a  J.,  and  HUSTON.  J^  Cdumr. 


COEUB  D'ALBNB  HARDWARE  CO.  T. 

CAMBRON. 

(St^reme  Coort  of  Idaho.    Nov.  23,  1896.) 

SHBRIPrS— COMPBHaATION  OS  BZBCUTION  SAI.B. 

Where  a  sheriff  sold  property  under  an 
execution,  and  collected  his  percentage  allowed  by 
law  for  collecting  and  paying  over  money,  he  can- 
not, on  the  redenvtion  of  the  pn^erty,  diuge 
such  percentage  again. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shoshane  oonnty; 
Alex.  E.  Mayhew,  Judge. 

Action  by  the  Coeur  D'Alene  Hardware  Com- 
pany against  Donald  R.  Cameron  to  redeem 
certain  property  from  an  execution  sale.  From 
an  adverse  Juc^iment,  plaintiff  appeals.  Be- 
vereed. 

Chas.  W,  O'Nell,  for  appeUant  W,  W. 
Woods,  for  respondent. 

HUSTON,  J.  The  Tuttle  Manufacturing 
Company,  a  corporation,  recovered  Judgment 
against  the  Custer  Mining  Company  In  the  dis- 
trict court  for  Shoshone  county.  Execution 
was  issned  upon  said  Judgment,  and  certain 
property  of  the  Judgment  defendant  was  sold 
thereuiuler.  The  appellant  as  Judgm^t  cred- 
itor of  the  aforesaid  Cust»  Mining  Company, 
sought  to  redeem  the  property  so  sold,  and  In 
furtherance  of  that  purpose  tendered  to  the 
shalff  of  said  Shoshone  cotmty,  "in  lawful 
money  of  the  United  States  ot  America,  the 
sum  of  fourterai  hundred  and  forty  and  ^'/loo 
dollars,"  claiming  that  to  he  "the  full  amount 
then  due  upon  said  Judgmfflit  together  with 
all  the  interest  and  penalties  provided  by  law 
in  such  cases  to  he  paid."  The  sheriff  refused 
to  accept  said  sum,  claiming  that  under  the 
provisions  of  subdivision  11  of  sectt<Hi  2  of  the 
act  of  March  13, 1891  il  Sess.  Laws  Idaho,  p. 
176),  be,  as  sheriff,  was  eutltied  to  a  commis- 
sion of  1  per  cent,  upon  the  money  so  paid  for 
redemption  from  sale.  The  only  question  In- 
volved In  this  controversy  Is,  can  a  sheriff, 
after  having  charged  and  collected  his  com- 
mission for  collecting  money  iq>on  a  Judgment 
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through  Bale,  AgHin  Charge  tlx  same  commla- 
slon  In  case  of  a  redemption  against  the  re- 
demptioner?  The  eleventh  subdlvlsioD  of  aec- 
tlon  1  of  the  act  of  the  first  sesalon  prorldefl 
as  follows:  "For  commissions  for  recehring 
and  paying  over  money  on  execution  or  other 
process,  when  land  or  personal  property  has 
been  levied  on  and  sold,  on  the  first  one  thou- 
sand dollBTs  two  per  cent.,  on  all  sums  above 
that  amount  one  per  cent"  It  is  conceded 
that  the  eheriCr  had  received  his  1  per  crait 
commission  upon  the  sale  of  the  junperty.  It 
iB  well-settled  law  that  where,  as  In  this  state, 
the  compensation  of  an  officer  is  fixed  by  law, 
no  other  compensation  is  chargeable  or  allow- 
able. There  is  nothing  In  the  law  (tf  the  first 
session  providing  for  cfHnmlssions  to  the  eher- 
Iff  In  case  of  redonption.  .  He  has  as  much 
right  to  charge  SO  per  cent  commission  as  1 
per  cent  In  such  a  case,  as  the  limitation  of 
his  charge  Is  tmly  controlled  by  the  capacity 
of  his  gall.  The  judgment  of  the  district  court 
Is  reversed. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


STATE  T.  HIXCKLEY.   (No.  44.) 
(Sapreme  Coart  of  Idabo.   Nov.  22,  1895.) 
Chihinal  Prosecution— Objbctioxs  to  Ixpokka- 

TION. 

The  objMtion  that  the  infoniiation  in  a 
criminal  case  does  not  8tate  facts  Bufhdent  to 
constitute  a  public  offeuse  must  be  first  made  in 
the  trial  court,  cither  by  demurrer  to  the  infor- 
mation, or  at  the  trial  under  a  plea  of  not  guilO'> 
or  after  the  trial  by  motion  in  arrest  of  judg- 
ment. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

G«orge  N.  ninckley,  having  been  convicted 
of  forgery,  appeals.  Affirmed. 

G.  G.  Pickett  and  R.  T.  Morgan,  for  appel- 
lant Atty.  Gen.  Parsons,  for  the  State. 

HUSTON,  J.  Defendant  was  charged,  by 
Informatktn  filed  In  the  district  court  for  La- 
tah county,  with  the  crime  of  forgery.  To 
-the  information  he  Interposed  a  demurrer, 
setting  up  several  grounds,  among  otben^ 
"that  the  said  Information  does  not  state 
facts  suflicient  to  constitute  an  offense 
against  this  defendant  or  at  all."  Subse- 
quently the  defendant  withdrew  his  said  de- 
uiuiTer,  and  entered  his  plea  of  guilty  to  the 
information.  Thereaftier,  on  September  6, 
1883,  Judgment  and  smtence  were  pro- 
nounced agnlnst  the  defendant  from  which 
Judgment  and  sentence  this  apiieal  la  taken. 

It  is  contended  by  counsel  for  the  appellant 
-  that,  notwithstanding  the  withdrawal  of  his 
demurrer,  and  the  entry  of  his  plea  of  guilty, 
the  defemlaut  waived  none  of  his  rights,  and 
that  he  Is  still  entitled  to  raise  In  this  court, 
upon  appeal,  for  the  first  time,  the  question 
that  the  Information  filed  against  him  did 
not  state  facts  sufficient  to  constitute  an  of- 


teoao.  Conned  dte  with  a  degree  of  confi- 
dence the  case  of  People  j.  Du  Rell.  1  Idah(^ 
44,  In  support  of  this  contention.  In  that 
case  Du  Rell  had  been  convicted  before  a 
probate  Judge,  and  sentenced  to  pay  a  fine 
for  carrying  on  the  business  of  a  trader  or 
merchant  without  having  first  procured  a 
license  therefor,  as  required  by  statute. 
From  the  judgment  of  conviction  by  the  pro- 
bate court  Du  Rell  appealed  to  the  district 
court,  where,  upon  trial,  the  judgment  of  the 
probate  court  was  affirmed.  An  appeal  was 
taken  to  the  supreme  court  of  the  territory. 
The  supreme  court  held  that,  under  the  stat- 
utes of  Idaho  territory,  the  probate  courts 
had  no  criminal  jurisdiction  whatever;  that 
the  district  court  could  only  acquire  jurisdic- 
tion of  that  class  of  cases  by  indictment; 
that  an  appeal  from  the  probate  court  which 
had  no  Jurisdiction,  could  not  give  the  dis- 
trict court  jurisdiction  of  the  subject-matter. 
Hardly  a  parallel  case  with  the  one  under 
consideration,  lliere  Is  no  question  of  Juris- 
diction here.  The  only  question  raised  by 
this  record  Is,  did  the  information  state  facts 
sufficient  to  constitute  a  public  ofTcnse?  If  It 
did  not  can  that  question  be  raised  in  this 
court  upon  appeal,  on  the  facts  shown  by 
the  record?  Section  7742  of  the  Penal  Code 
specifies  the  grounds  upon  which  a  defend- 
ant may  demur  to  an  indictment  Subdi- 
vision 4  of  that  section  reads:  "That  the 
facts  stated  do  not  constitute  a  public  of- 
fense." This  Is  not  exactly  the  language 
used  in  defendant's  demurrer,  but  it  was  no 
doubt  Intended  to  cover  the  provision  of  tbe 
statute,  and  we  shall  so  treat  it  Section 
7750  provides:  "When  the  objections  de- 
clared grounds  of  demurrer  by  this  chapter 
appear  upon  the  face  of  the  indictment,  they 
can  only  be  taken  by  demurrer,  except  that 
the  objections  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment,  or  that 
the  facts  stated  do  not  constitute  a  public 
offense,  may  be  taken  at  the  trial  under  a 
plea  of  not  guilty,  or  after  the  tilal  in  arrest 
of  Judgment"  It  will  be  seen  the  statute 
provides  the  only  manner  In  which  the  ob- 
jections raised  by  this  appeal  can  be  taken, 
to  wit  by  demurrer  to  the  Indictment  or  at 
the  trial  under  a  plea  of  not  guiltr,  or  after 
the  trial  in  arrest  of  judgment.  The  defend- 
ant declined  to  avail  himself  of  any  of  these 
statutory  pi-ovlsions  for  the  protection  of  his 
rights.  He  withdrew  his  demurrer,  he  en- 
tered a  plea  of  guilty,  he  declined  to  move 
.In  arrest  of  Judgment,  and  now  comes  to  this 
court  to  assert  for  the  first  time  the  objec- 
tions which  the  law  distinctly  and  unequlv- 
ocally  says  he  must  avail  liimsolf  of  In  tbe 
trial  court  To  countenance  such  a  conten- 
tion would  be  trifling  with  the  criminal  law. 
There  was  no  jurisdictional  question  Involv- 
ed In  this  case,  tt  was  simply  a  question  of 
pleadings,  and  the  statute  provides  the  only 
manner  In  which  such  questions  can  be 
raised;  and  the  defendant,  not  having  seen 
fit  to  avail  himself  of  the  provisions  of  the 
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statute,  cannot  raise  the  question  hwe  for 
the  first  time.  Non  constat,  had  the  ques- 
tion been  raised  and  Insisted  upon  at  the 
proper  time  and  place,  no  appeal  would  have 
been  necessary. 

The  contention  in  this  case  bears  the  Im- 
press of  an  Idea,  the  obtaining  of  wtilch 
Hmong  the  legal  prof^Ion  we  hare  before 
been  called  upon  to  deprecate,  and  that  is 
that  the  criminal  law  is  enacted  solely  tor 
the  protection  of  criminals.  In  Territory  v. 
Carland,  6  Mont  14,  9  Pac.  578,  the  court.  In 
passing  upon  this  question,  on  a  statute  ideii< 
tical  with  that  of  Idaho,  say:  "In  this  case 
there  was  a  motion  In  arrest  of  Jadginent.  It 
does  not,  however,  appear  that  this  motion 
was  ever  acted  upon  by  the  court  The  ap- 
pellant did  not  therefore  Insist  upon  his  mo- 
tl«m,  and  will  be  deemed  to  have  waived  it 
The  statute  having  provided  the  method  of 
procedure  to  take  advantage  of  such  a  d^ect, 
that  method  must  be  pursued.  The  objec- 
tion that  the  facts  stated  In  the  indictment 
do  not  constitute  a  public  offense  cannot  be 
presented  in  this  court  for  the  first  time." 
And  the  same  court,  In  a  recent  case  (State 
T.  Mallsh,  39  Pac.  739),  reiterate  and  aflttrm 
this  doctrine,  adding  the  f<rflowlng  language: 
"The  ruling  In  the  Garland  Caae  In  uphtdd- 
Ing  the  statute  cited  does  not  hold  that  a 
judgment  will  be  sustained  iqwn  im  lnf(»mar 
tion  which  does  not  state  an  offense,  nor  that 
such  Judgment  will  be  sustained  upon  an  In- 
formation where  it  appears  tiiat  the  court 
has  no  jurisdiction  of  the  crfTense.  The  de- 
cision simply  recognizee  that  the  statute  pro- 
vides, as  it  has  a  right  to  do,  In  what  court 
these  objections  should  be  made,  and  that 
they  must  be  first  made  In  the  district  court, 
rather  than  in  the  supreme  court  AK)ealB 
are  a  matter  of  statutory  Tegulatl<nL"  We 
are  in  accord  with  the  Montana  court  in  Ite 
construction  and  application  of  this  statute. 
Other  questions  are  raised  by  the  record,  b»t, 
as  the  decision  of  this  disposes  of  the  appeal, 
we  do  not  feel  called  upcm  to  go  farther  in 
the  consideration  of  the  case.  The  Judgment 
of  the  district  court  Is  affirmed. 

MORGAN,  a  J.,  and  SULLIVAN,  X,  con- 
cur. 


STATE  T.  HtNCKLET.   (No.  45.) 
(Supreme  Court  of  Idaho.  Nov.  22,  1895.) 

Appeal  from  district  court,  Latah  county;  W. 
G.  Piper,  Judge.  .     ,     .  ^ 

George  N.  Hinckley  was  conrictea  oi  for- 
gery, and  appeals.  Affirmed. 

G.  G.  Pickett  and  B.  T.  Morgan,  for  awel- 
lant  Atty.  Gen.  Parsons,  for  the  State. 

HUSTON,  J.  Upon  the  agreement  of  counsel, 
this  and  the  preceding  case  (No.  44)  were  beard 
together,  and  the  same  judgment  is  rendered  la 
this  cas^  as  hi  No.  44.  42  Pac.  610. 

MORGAN,  a  J.,  and  Sti^LIVAN,  J.,  con- 
cur. 


STATE  V.  WILLIAMS. 

(Supreme  Court  of  Idaho.  Nov.  25,  1S95.) 

CaiHiNAL  Triai-8— Orobr  of  Akqcm est— Power 
OF  District  Attounky. 
In  the  trial  of  criminal  causes  the  dis- 
trict attorney  Is  entitled  tu  have  the  direction 
and  control  of  all  those  matters  which  properly 
pertain  to  the  position  of  the  leadiug  attorney 
la  the  cause,  among  which  are  arranging  and 
putting  ia  the  testimony,  and  arranging  the  or- 
der of  the  argument,  subject,  of  course,  at  all 
times,  to  the  statutory  provisions,  aud  the  rea- 
sonable rules  and  regulations  of  the  court,  and 
the  directions  and  control  of  the  judge  thereof. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  NeB  Percea  county; 
W.  G.  Piper,  Judge. 

L.  F.  Williams  having  been  acquitted  on 
a  criminal  prosecution,  the  state  of  Idaho 
brings  error.  Reversed. 

The  defendant  in  this  cause  was  indicted 
and  tried  before  the  Honorable  W.  G.  Piper, 
judge,  and  Jury,  aud  acquitted.  At  the  close 
of  the  evidence  it  appears  that  counsel  for 
the  defendant  requested  of  the  district  at- 
torney, Clay  McNamee,  Esq..  that  he  State 
the  order  In  which  he,  the  district  attorney, 
proposed  to  conduct  the  argument  for  the 
prosecution.  In  reply  the  district  attorney 
stated  that  he  proposed  to  open  the  argu- 
ment to  the  jury,  and  the  Honorable  Wil- 
liam H.  Claget,  an  attorney  of  record  In 
said  cause,  and  assisting  the  district  attor- 
ney In  the  prosecution,  should  close  It 
Thereupon  the  defendant  moved  the  court, 
by  an  order  entered  therein,  to  compel  the 
district  attorney  to  close  the  argumeut  Of 
said  cause  in  person,  which  motion  the  Bald 
judge  of  the  district  court  allowed,  over  the 
objection  of  counsel  for  the  prosecution,  and 
entered  said  order,  to  which  ruling  the  said 
counsel  for  the  prosecution  then  and  there 
excepted.  Upon  the  question  of  the  lenity 
of  this  order  the  canae  ia  brought  to  this 
court  on  writ  of  error,  and  the  entry  of 
above  order  assigned  for  error. 

W.  H.  Claget  and  Atty.  Gen.  Parsons,  for 
plaintiff  In  error.  Jas.  W.  Reld,  for  de- 
fendant in  error. 

MORGAN,  G.  J.  (after  stating  the  facts). 
Subdivision  S  of  section  7S55,  ReT.  St  Idaho, 
is  as  follows:  **When  the  eridence  Is  ccm- 
cluded,  tmless  the  case  is  submitted  to  the 
Jury  on  either  side  or  on  both  sides  without 
argument,  the  district  ftttomeyor  othw  coun- 
sel for  the  people,  must  open,  and  the  dis- 
trict attorney  may  conclude  the  argument" 
There  is  no  indication,  tither  in  this  subdi- 
vision or  In  any  other  part  of  this  section, 
that  it  was  the  intention  of  the  legislature 
to  compel  the  district  attorney  to  close  the 
argument  of  the  case  In  i>eraon,  and  there- 
fore there  can  be  no  reason  whatever  to 
construe  the  word  "may"  in  the  last  clause 
to  mean  "must."  In  People  t.  Biles.  2 
Idaho,  103,  0  Pac.  120,  this  court  held  that 
authority  Is  given  In  the  statute  for  the  em- 
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ployment  of  prlVRte  couiumI,  svho  may  prop- 
erly aaslBt  tbe  diBtiict  attorney  In  the  proB- 
ecuttou  of  criminal  causes.  It  also  holds 
that  the  district  attorn^  shall  have  the  gen- 
eral management  and  control  of  all  such 
cases;  that  Is,  he  Is  entitled  to  bare  the 
direction  and  control  of  all  those  matters 
which  properly  pertain  to  the  position  of  the 
leading  attorney  In  a  cause,  among  which  are 
arranging  and  patting  In  the  testimony,  and 
arranging  the  order  of  the  argument,  sub- 
ject, of  conrse,  at  all  times,  to  the  statutory 
proTlslona,  and  the  reasonable  rules  and  reg- 
ulations of  the  court,  and  the  directions  and 
control  of  the  judge  thereof.  But  there  is 
no  statute  requiring  the  district  attorney  to 
close  the  argument  of  a  criminal  cause  In 
person,  when  he  may  as  well  or  better  do  so 
by  the  assistant  connseL  The  claim  that 
assistant  counsel,  not  having  taken  the  same 
oath  as  the  district  attorney,  may  go  out  of 
his  way,  or  out  of  the  record,  to  attack  the 
defendant  or  his  witnesses,  lias  no  force 
whatever.  The  court  lias  abunduit  power 
to  compel  all  attorneys  to  keep  within  the 
record,  and  within  a  proper  line  of  argu- 
ment Allowing  the  argument  to  be  closed 
by  private  cminsel  assisting  the  prosecution 
was  approved  also  by  this  court  In  the  case 
of  State  T.  Hurst,  39  Pac.  5C6,  wherein  the 
conrt  states  that  **thl8  has  always  been  the 
practice  In  this  jurisdiction  [that  is,  within 
the  jurisdiction  of  the  supreme  court  of  the 
state],  and  there  is  nothing  in  the  statute 
prohibitory  of  it,"  We  are  of  the  opinion, 
therefore,  that  the  order  In  which  counsel 
for  the  prosecution  shall  address  the  jury 
should  be  left  to  the  discretion  of  the  dis- 
trict attorney,  and  tnat  it  was  error  In  the 
conrt  below  to  compel  the  district  attorney 
to  dose  the  argument  in  person.  This  de- 
cision is  not  Intended  to,  and  does  not,  in- 
terfere in  any  manner  with  the  power  of 
the  conrt  In  the  exercise  of  a  sound  discre- 
tion, under  section  7850,  Rev.  St.  Idaho,  to 
change  the  order  of  the  trial  laid  down  in 
section  7855. 

HUSTON  and  SULLIVAN,  JJ.,  concur. 


.TOLLY  et  al.  t.  WOODWORTH,  Auditor. 

(Supreme  Court  of  Idaho.   Nov.  25,  1805.) 

MiXDAMUS— Absessos  akd  Tax  Collector— Pod- 
LicATiON  OF  Delinquent  Tax  List— Con- 
tract—Audit  AND  Allowance. 

1.  The  assessor  and  tax  collector  has  no  aa- 
tbority  to  audit  and  allow  the  claim  or  cliarge 
for  publishing  the  delinqaeot  tax  list. 

2.  Tlie  bonrd  of  county  coininlssionerB  is  au- 
thorized to  audit  and  allow  all  claims  for  such 
publication. 

y.  The  charge  or  claim  for  compensfltinn  for 
publishintc  such  list  under  a  contract  with  the 
asRoAsor  and  tax  collector  doea  not  hrmg  such 
cbargro  within  the  meaning  of  the  phrase 
"amounts  fixed  by  law,"  as  aaed  in  section  2005, 
Rev.  SL 

4.  Parties  nfcfcriCTPd  by  the  action  of  the 
hoard  of  county  commissioners  Imve  two  rem- 


edies,—one  by  appeal,  under  section  1776,  Bev. 
St.;  and  one  by  action  against  the  county,  un- 
der section  1780,  Id. 

5.  If  respondent  raises  an  issue  in  this  court, 
by  brief,  not  raised  in  the  court  below,  and  fails 
in  such  issue,  the  costs  of  presenting  tiie  same 
are  not  chargeable  to  the  opposing  party. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper.  Judge. 

Action  by  Jolly  Bros,  for  writ  of  mandate 
to  compel  Jay  Woodworth,  auditor  of  Latah 
county,  to  issue  a  county  warrant  in  pay- 
ment of  claim  for  publishing  delinquent  tax 
list.  Writ  refused,  and  Judgment  of  dis- 
missal entered.  Plaintiffs  appeaL  Affirmed. 

Denning  &  Denham  and  Geo.  W.  Goode, 
for  appellants.  Clay  McXamee,  Dlst,  Atty., 
and  McNamee  &  Morgan,  for  respondent 

SULLIVAN,  J.  Jolly  Bros.,  publlsbers  of 
the  Moscow  Mirror,  a  weekly  newspaper 
published  at  Moscow,  Latah  county,  made 
application  to  the  district  court  of  said  coun- 
ty for  a  writ  of  mandate  to  compel  Jay 
Woodworth,  tbe  auditor  of  said  county,  to 
Issue  to  them  a  county  warrant  for  the  sum 
of  $1,661,  on  the  general  fund  of  said  coun- 
ty, that  being  the  amount  claimed  to  be  due 
for  the  publication  of  tbe  delinquent  tax  list 
of  said  county  for  the  year  1S04,  under  and 
by  virtue  of  a  contract  alleged  to  have  been 
entered  Into  by  them  with  David  Fairbum, 
the  asseoBor  and  tax  c<dlector  of  said  county. 
An  alternative  writ  was  issued,  and,  on  re- 
turn day  thereof,  the  said  Woodworth  ap- 
peared, and,  by  way  of  answer,  demurred  to 
tbe  petition,  and  also  moved  to  quash  the 
same,  on  the  grounds,  among  others,  that 
the  affidavit  on  which  said  aitranatlve  writ 
was  Issued  failed  to  state  fact  sufficient  to 
constitute  a  cause  of  action,  and  also  that 
the  court  bad  no  jurisdiction  to  issue  the 
writ,  for  the  reason  that  the  plaintiffs  bad 
a  plain,  speedy,  and  adequate  remedy  at  law. 
After  a  hearing  on  said  demurrer  and  mo- 
tion, the  court  Bustelned  them.  Thereupon 
the  plaintiffs  declined  to  amend  said  appli- 
cation, and  tlie  court  entered  a  judgment  of 
dismissal.  This  appeal  Is  from  the  judg- 
ment 

The  brief  of  appellants  falls  to  comply 
with  paragraph  1  of  rule  6  of  the  rules  of 
this  court  in  that  it  falls  to  contain  "a  dis- 
tinct enumeration  of  the  several  errors  re- 
lied on."  It  utterly  fails  to  specifically  as- 
sign any  error  whatever.  But,  as  respond- 
ent made  no  point  on  that  ground,  we  will 
proceed  to  consider  the  alleged  errors,  as  we 
gather  them  from  the  oral  arguments  of 
counsel  and  briefs  on  file,  which  alleged  er- 
rors are  as  follows:  (1)  The  conrt  erred  in 
sustaining  the  demurrer.  (2)  The  court 
erred  In  sustaining  the  motion  to  quash.  (3) 
The  court  erred  in  entering  judgment  of  dis- 
mlfisal. 

The  facts  are  substantially  as  folloTrs: 
The  assessor  and  tax  collector  of  Latah 
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county  entered  Into  a  contract  with  the  ap- 
j>eUaiite,  wberaby  they  a^eed  to  publish  the 
dellnqaent  tax  list  of  said  county  In  manner 
and  form  as  required  by  law,  for  the  sum  of 
one  dollar  for  each  and  every  name  of  de- 
llnquent  taxpayers  so  published.  That  they 
published  under  said  contract  1,661  names  of 
delinquent  taxpayers.  That^  after  the  pub- 
lication of  said  tax  list,  the  said  David  Fair- 
bum,  as  aBsessor  and  tax  colleotor,  audited 
and  allowed  the  claim  of  appellants  therefor 
In  the  sum  of  $1,661,  and  evidenced  the  same 
by  a  certificate  of  audit  and  allowance. 
That  thCTeafter  the  ai^>ellaiits  presented  said 
certificate  of  allowance  to  the  respondent, 
Jay  Woodworth,  the  auditor  of  said  county, 
and  demanded  that  he  Issue  to  them  therefor 
a  county  warrant  on  the  general  fund  of 
Latah  county.  The  said  auditor  then  and 
there  refused  to  draw  the  tame-  The  audi- 
tor's refusal  was  based  upon  the  ground  that 
said  claim  had  not  been  audited  and  allowed 
by  the  board  of  county  commlssioneTs  of 
said  county. 

Ilie  appellants  contend  that  the  law  au- 
thorizes the  assessor  and  tax  collector  to 
audit  and  allow  said  claim,  and  that,  upon 
such  allowance  and  demand  on  the  auditor, 
he  must  draw  a  warrant  for  the  payment  of 
the  same;  while  the  respondent  contends 
that  the  board  of  county  commissioners  Is 
the  proper  and  only  body  or  person  author- 
ized by  law  to  audit  and  allow  said  claim, 
and.  until  so  audited  and  allowed,  he  cannot 
letrally  draw  a  warrant  In  payment  thereof. 

The  appellants  base  their  contention  on  the 
provisions  of  sections  1530.  1531,  and  2005, 
Iter.  St.,  and  on  section  1532,  Id.,  as  amend- 
ed by  Laws  1890-^1  (Ist  Seas.)  p.  237.  Said 
sections  are  as  followsr 

"Sec.  1530.  On  or  before  the  fourth  Mon- 
day in  December  the  tax  collector  must  pub- 
lish the  delinquent  list,  which  must  contain 
the  names  of  the  persons,  and  the  descrip- 
tion of  the  property  delinquent,  and  the 
amount  of  taxes  and  costs  due  opposite  each 
name,  and  description,  with  the  taxes  due 
on  personal  property,  added  to  taxes  on  real 
estate,  where  the  real  estate  Is  liable  there- 
for, or  the  seTeral  tiaem  are  due  from  the 
same  person. 

"Sec.  1531.  The  tax  collector  must  append 
and  publish  with  the  delinquent  list  a  notice 
that  unless  tlie  taxes  delinquent,  together 
with  the  costs  and  percentage,  are  paid,  the 
real  property  upon  which  such  taxes  are  a 
lien  win  be  sold  at  public  auction. 

"Sec.  1532.  The  publication  must  be  made 
in  a  newspaper  or  supplement  thereto,  once 
a  week  for  three  consecutive  weeliH,  pub- 
lished in  the  county.  If  it  can  be  done  for  not 
more  (than)  $1.00  for  each  delinquent  owner 
of  i>roperty;  if  It  cannot  be  so  published, 
then  by  posting  In  not  less  than  three  pub- 
lic places  in  the  county,  one  of  which  shall 
be  at  the  courthouse  door." 

"See.  2005.  The  auditor  must  draw  war- 
rants on  the  couuty  treasurer  in  favor  of  all 
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persons  entitled  thereto  In  payment  of  all 
claims  and  demands  chargeable  against  the 
county  which  have  been  legally  examined,  al- 
lowed and  ordered  paid  by  the  board  of  com- 
misslonera;  also,  for  all  debts  and  demands 
against  the  county  when  the  amounts  are 
fixed  by  law,  and  which  are  not  directed  to 
be  audited  by  some  other  p^son  or  trlbti- 
nal." 

Appellants  contend  that  Euiid  sections,  tak- 
en together,  require  the  assessor  and  tax  col- 
lector to  publish  the  delinquent  tax  list,  pro- 
vided It  can  be  done  for  not  to  exceed  one 
dollar  for  each  delinquent  owner  of  property; 
and  that  said  sections  are  mandatory;  and, 
further,  that,  as  the  assessor  and  tax  col- 
lector must  publish  said  list.  It  follows  that 
he  must  make  the  contract  therefor,  and 
audit  and  allow  the  claim  or  charge  of  the 
publishers  for  publishing  the  same.  In  the 
determination  of  this  case,  it  is  not  neces- 
sary for  us  to  decide  whether  the  assessor 
and  tax  collector  was  authorized  to  make  the 
contract  for  the  publication  of  the  delin- 
quent tax  list  as  the  law  existed  at  that 
time,  and  do  not  decide  that  question.  We 
cannot  agree  with  appellants  In  tbeir  con- 
tention that,  because  the  assessor  and  tax 
collector  made  the  contract  for  the  publica- 
tion of  said  list,  that  fact  authorized  him 
to  audit  and  allow  the  publishers'  claim 
therefor.  The  authority  to  audit  and  allow 
the  publishers'  claim  does  not  necessarily, 
follow  the  authority  to  make  the  contract, 
and  the  law  nowhere  provides  that  the  as* 
sessor  and  tax  collector  may  or  must  audit 
and  allow  claims  for  publishing  the  delin- 
quent tax  list.  The  county  Is  chargeable 
with  the  exiiense  of  publishing  the  delin- 
quent tax  list,  and  it  must  be  paid  out  of  the 
general  fund,  and  audited  and  allowed  afl 
provided  by  section  2160,  Rev.  St.,  which  is 
as  follows:  "Accounts  for  county  charges  of 
every  description  must  be  presented  to  the 
Imard  of  county  commissioners,  to  be  audit- 
ed as  provided  by  law."  The  charge  for  pulv 
lisUlng  the  delinquent  tax  list  is  a  county 
charge,  as  defined  by  paragraphs  9,  10,  § 
2161,  Rev.  St.,  and  claims  tlierefor  must  be 
presented  to  the  board  of  county  commis- 
sioners for  audit  and  allowance.  The  fact 
that  each  delinquent  owner  is  charged  a 
certain  sum  for  the  purpose  of  reimbursing 
the  county  for  the  money  so  paid  does  not 
make  the  county  any  the  less  liable  for  the 
payment  of  the  cost  of  publishing  said  list 
in  the  Drst  instance. 

It  Is  further  coutende<l  by  apx>ellants  that 
said  claim  comes  within  that  provision  of 
section  2005,  supra,  which  provides  that  the 
auditor  must  draw  his  warrant  ''for  all 
debts  and  demands  against  the  county  where 
the  amount  is  fixed  by  law";  that,  under  the 
contract  aforesaid,  the  sum  of  $1,001  was 
"fixed  by  law,"  within  the  meaning  of  that 
phrase  as  used  in  said  section.  Had  the  law- 
making power  declared  that  the  sum  of  |1,< 
601  must  be  paid  for  the  publicatiim  of  tha 
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delinquent  tax  list  of  each  county,  the  posi- 
tion of  appellants  would  be  tenable;  but,  aa 
the  law  exlBts,  there  Is  nothing  in  that  point. 
After  the  publication  of  said  list,  It  became 
Incumbent  upon  the  board  of  county  commis- 
sioners, upon  the  presentation  of  the  claim 
for  publishing  the  same,  to  ascertain  wheth- 
er said  publication  bad  been  made  In  oil  re- 
spects as  required  by  law,  and  the  number 
of  names  published,  etc.,  in  order  to  ascer- 
tain the  amount  due.  This  the  law  makes 
the  duty  of  the  board,  and  not  the  assessor 
and  tax  collector. 

As  the  assessor  and  tax  collector  had  no 
authority  to  audit  and  allow  said  claim,  it 
follows  that  a  writ  of  mandate  should  not  is- 
sue as  prayed  for.  If,  upon  the  presenta- 
tion of  said  claim  to  the  board  of  county 
commissioners,  the  appellants  were  dlesatls- 
fled  with  their  action  therein,  section  1776, 
RcT.  St.,  provides  for  an  appeal  to  the  dis- 
trict court,  and  section  1780,  Id.,  provides  for 
a  suit  against  the  county.  These  two  rem- 
edies are  provided  for  the  benefit  of  parties 
aggrieved.  It  follows  that  the  appellants 
have  a  plain,  speedy,  and  adequate  remedy 
at  law,  and  the  writ  shoTdd  be  refused  for 
that  reason. 

Motion  Is  made  by  appellants  to  strike  out 
all  that  part  of  respondent's  supplemental 
brief  commencing  on  page  4,  and  extending 
to  the  latter  part  of  page  10  thereof,  for  the 
reason  that  It  raises  an  issue  not  raised  In 
the  court  below.  The  motion  la  granted,  and 
respondent  will  not  be  allowed  his  costs  for 
publishing  the  above-mentioned  pages  of 
said  brief. 

The  judgment  of  the  court  below  la  af- 
firmed, with  costs  In  favor  of  refiq;Kinden^  ex- 
cept as  above  stated. 

MORQAN,  a  J.,  and  HUSTON.  J.,  concur. 


WILLAMETTE  REAL-ESTATE  CO.  t. 
HENDRIX. 

{Supreme  Oourt  of  Oregon.  Dec.  2,  1805.) 

bsuiircB  or  ExBODTiON— Sdmhons  bt  Pdblioa- 
TIOK — Void  Jddohbnt — Adverse  Fosbrsbion. 

1.  The  clerk  of  the  circuit  court  has  no 
authority  to  issue  execution  on  a  judgment  in 
the  county  court. 

2.  A  iudgmoit  agalnat  a  nonresident  on 
service  of  summons  by  publication  is  void, 
where  the  record  fails  to  recite  that  the  court, 

Krior  to  the  publication,  obtained  jurisdiction  of 
is  property  by  attachment  process, 

3.  A  judgment  void  for  want  of  jurisdic- 
tion, cannot  be  cured  by  the  court's  approval  of 
a  sale  on  execution. 

4.  A  claim  of  title  nnder  a  sherlfTs  deed  and 
the  payment  of  taxes  on  the  land  will  no^  in  the 
absence  of  occupancy,  coDBtitute  adverse  posses- 
sion. 

5.  Adverse  oossesigtm  of  platted  land  con- 
veyed to  pitiintitt  in  one  Instrument  cannot  be 
predicateo  npon  the  occnpancy  of  one  lot  there- 
of by  a  grantee  of  plaintiff. 

Appeal  from  circuit  court,  Washington 
county;  Thomas  A.  McBrlde,  Judge, 


Action  to  quiet  title  by  Willamette  Beal- 
Estate  Company  against  H.  H.  Hendrix.  De- 
fendant had  judgment,  and  plaintiff  appeals. 

Affirmed. 

This  is  a  suit  to  quiet  the  title  to  lots  3,  4, 
5,  6,  7,  8,  9,  and  10  In  block  25;  lots  6,  7,  8, 
0,  and  10  in  block  26,  blocks  35,  36,  and  the 
four  blocks  known  as  Ibe  "Courthouse 
Square,"  In  the  town  of  Cornelius,  Or.  The 
facts  are:  That  on  June  7,  1860,  the  defend- 
ant was  the  owner  In  fee  simple  of  the  fol- 
lowing described  premises,  to  wit:  "Begin> 
ning  at  a  point  13,12  chains  east  of  the  north- 
west comer  of  B.  Q.  Tuckw's  land  claim,  in 
Washington  county,  Oregon;  running  thence 
south  45.75  chalna,  to  the  base  line;  thence 
east  30  chains;  thence  north  45.7i)  chains; 
thence  west  30.60  chains,  to  the  place  of  be- 
ginning,—containing  140  acres."  That  on  the 
3d  day  of  July,  1860,  the  county  court  of 
Washington  county.  Or.,  rendered  judgment 
In  favor  of  one  W.  T.  Newby  as^inst  the 
said  defendant  upon  his  confession,  In  words 
and  figures  as  follows,  to  wit: 

"In  the  County  Court  of  the  State  of  Ore- 
gon for  Washington  County.  W.  T.  N.  New- 
by V.  H.  H.  Hendrix.  Confession  of  Judg- 
ment. I,  H.  H.  Hendrix,  the  defendant  above 
named,  hereby  confess  myself  indebted  to 
W.  T.  Newby,  of  Tamhlll  county,  Oregon,  In 
the  sum  of  three  hundred  and  ten  dollars, 
due  upoa  a  written  contract  for  the  payment 
of  money  only.  And  I  hereby  further  state 
that  the  said  sum  of  three  hundred  and  tea 
dollars  is  justly  due  said  plalntiCT.  And  I 
authorize  judgment  to  be  entered  against  me 
for  said  sum  of  three  hundred  and  ten  dol- 
lars. [Signed]  H.  H.  Hendrix.  Dated  the 
7tb  day  of  June,  A.  D.  1800.  Witnesses:  W. 
D.  Hare.  Wm.  Brown. 

"State  of  Oregon,  County  of  Washington— 
SB.:  H.  H.  Hendrix,  b^ng  duly  affirmed,  de- 
poses and  says  that  the  forgoing  confession 
of  judsmrat  Is  true  and  correct,  and  made 
by  him.    [Signed]  H.  H.  Hendrix. 

"Subscribed  and  sworn  to  before  me,  this 
7th  day  of  June,  1860.  W.  D.  Hare,  Clerk  of 
the  County  Court." 

—That  <m  October  23, 1861,  by  cmislderatJon 
of  the  circuit  court  ot  said  coun^,  one  s.  M. 
onmore  obtained  a  judgment  against  said 
H.  H.  Hoidrlx  for  In  bis  absence, 

the  service  of  the  summons  having  been 
made  by  publlcatlmi.  That  on  March  IS, 
1862,  an  execution  was  issued  npon  the  New- 
by judgm^t,  which  redted  that  "whereas, 
on  the  seventh  day  of  June,  1800,  by  conrid- 
eratlon  oS  a  confession  of  judgment  in  the 
circuit  court  of  the  county  of  Washington,  lu 
the  state  of  Oregon,  W.  T.  Newby,  plaintiff, 
recovered  Judgment  against  H.  H.  Hendrix, 
defoidant,  for  the  sum  of  three  hundred  and 
filxte«i  dollars,  damages  and  costs,  which 
judgment  was  enrolled  and  docketed  In  the 
clerk's  ofB.ce  of  said  court  on  the  7th  day  of 
July,  1860,"  and  commanded  the  sheriff  of 
said  county  to  satisfy  the  same  out  of  the 
personal  properly  of  the  defendant,  or,  if  suf- 


Digitized  by  Google 


or.)  WILLAMETTE  BEAL-ESTATE  CO.  v.  HENDBIX  £16 


ficient  could  not  be  found,  then  out  of  the 
real  property  belonging  to  him  In  that  coun- 
ty. That  on  the  aame  day  an  execution  was 
also  issued  on  the  Gllmore  Judgment.  That 
the  sheriff  levied  on  the  real  property  above 
described  and  other  lands  of  the  defendant 
under  both  writs,  and  made  the  following  re- 
turn on  the  first  execution:  "Served  the  with- 
in execution  by  levying  upon  the  following 
described  real  estate  (for  the  want  of  person- 
al property),  to  wit:  'Lying  and  being  in  the 
county  of  Washington,  Oregon,  and  describ- 
ed as  follows:  [Here  follows  the  description 
of  the  140-acre  tract  as  above  given,  and  also 
the  description  of  another  tract,  Itnown  as 
the  "H.  H.  Hendrlx  Donation  Land  Claim."]' 
And  after  duly  advertising  the  same,  as  re- 
quired by  law,  as  the  annexed  notice  wlU 
show,  for  sale  to  the  highest  bidder,  for  cash, 
on  the  promises,  on  Tuesday,  the  22d  day  of 
April,  A.  I>.  1862,  on  which  day  I  proceeded 
to  offer  said  premises  as  follows,  to  wit:  The 
first  deacrilied  piece,  and  sold  the  same  to 
Sirs.  Adelia  Snelllng,  for  the  sum  of  tliree 
hundred  dollars,  she  being  the  highest  bid- 
der therefor;  I  then  proceeded  to  offer  the 
second  described  piece,  and  sold  the  same  to 
Mrs.  Adelia  Snelllng,  for  the  sum  of  one 
hundred  dollars,  she  being  the  highest  bid- 
der therefor,— being  the  sum  of  four  hun- 
dred dollars  for  the  whole  of  said  lands;  the 
Interest  sold  being  the  entire  Interest  of  said 
H.  H.  Hendi-lx  in  and  to  the  same.  And  I 
disposed  of  said  proceeds  of  said  salt*  as  fol- 
lows: Paid  to  W.  T.  Xewby  the  sum  of  two 
hundred  and  eighty-three  dollars  and  sev- 
enty-five cents  (.$283.75),  beiug  the  principal 
and  Interest  of  this  execution;  paid  W.  D. 
Hare,  clerk,  ?-i.71,  clerk's  fees;  paid  sherlfTs 
fees,  original  costs,  $17.10;  county  fee,  ?3.00; 
paid  accniing  costs,  $30.53,— leaving  In  my 
liands  the  sum  of  ?G3.85,  to  apijly  on  an  exe-, 
cution  in  my  hands,  issued  oat  of  the  cir- 
cuit court  In  favor  of  W.  T.  Xewby,  assignee 
of  S.  M.  Gllmore,  vs.  H.  H.  Heudrlx,  to  pay 
the  costs  of  the  same;  leaving  the  sum  of 
?43.92  due  on  this  execution,  April  22.  1.SC2. 
rSigned]  R.  E.  Wiley,  Sheriff  Washington 
County."  That  said  oflicer  Indorsed  on  the 
second  execution  the  following  return: 
"Served  this  execution  by  applying  therenn 
the  sum  of  $63.85,  proceeds  of  the  sale  of 
lands  on  an  execution  in  favor  of  W.  T.  New- 
by  V.  H.  n.  Hendrix,  upon  which  this  execu- 
tion was  levied  by  order  of  plaintiff,  and  the 
land  advertised.  I  disposed  of  the  said  sums 
as  follows,  to  wit:  Paid  dork's  fees.  .$4.G.j; 
sheriff's,  original,  $7.05;  county,  ?.j.OO;  ad- 
vertising, $16.00;  paid  accruing  costs,  $30..j0. 
[Signed]  R.  E.  Wiley,  Sheriff  Washington 
County."  That  on  October  12,  1S03,  the  sher- 
iff executed  to  the  said  purchaser,  Adelia 
Snelllng,  a  deed,  wherein  he  recited  that  the 
premises  therein  described  had  been  levied 
on  and  sold  to  her  In  pursuance  of  an  execu- 
tion issued  out  of  the  circuit  court  In  the  case 
of  nilmore  vs.  Hendrix,  and  by  virtue  of  an 
execution  issued  out  of  the  county  court  In 


the  case  of  Xewby  vs.  Hendrix.  That  the 
following  indorsement  appears  on  said  deed: 
"State  of  Oregon,  County  of  Washington— ss.: 
No  Irregularity  in  the  proceedings  concern- 
ing the  sale  within  recited  appearing,  this 
deed  is  approved  In  open  court,  this  13th  day 
of  October,  A.  D.  1803.  Erasmus  D.  Shat- 
tuck.  Judge  of  the  Circuit  Court"  That, 
Adelia  Snelllng  having  died  Intestate,  one 
Wheelock  Simmons  was  appointed  adminis- 
trator of  her  estate,  who,  on  July  15,  1866, 
in  pursuance  of  an  administrator's  sale  of  the 
decedent's  real  property,  executed  to  one  Ste- 
phen Sell  a  deed  to  the  premises  so  pur- 
chased from  the  sheriff.  That  on  April  17, 
1871,  Sell  and  wife,  by  deed,  conveyed  the 
same  premises  to  one  William  L.  Halsey, 
who  established  and  platted  the  town  site 
of  Cornelius  thereon,  and,  having  dedicated 
the  streets  to  the  public  on  September  22d, 
of  tliat  year,  filed  a  plat  thereof  for  record. 
That  on  December  5,  1872,  Halsey  and  wife, 
by  deed,  conveyed  the  lots  and  blocks  first 
above  described,  together  with  other  lots 
and  blocks  in  the  town  of  Cornelius,  to  the 
plaintiff,  who  immediately  removed  the 
fences  which  Inclosed  the  premises  so  plat- 
ted into  lots  and  blocks.  That  in  December, 
1891,  the  defendant  commenced  to  inclose 
the  land  in  controversy;  and,  refusing  to  de- 
sist when  so  ordered,  this  suit  was  instituted. 
The  plaintiff  alleges  In  its  complaint  that  it 
is  the  owner  In  fee  and  In  the  possession  of 
the  premises,  and  that  It  had  been  in  the  con- 
tinued adverse  possession  thereof  for  a  pe- 
riod of  more  than  10  years  prior  to  the  com- 
mencement of  the  suit,  and  prays  that  the 
defendant  be  required  to  set  forth  any  title 
that  he  may  claim  therein,  that  he  be  decreed 
to  have  no  title  to  said  premises,  and  that 
plaintiff  has  a  valid  title  thereto.  The  de- 
fendant, after  denying  the  material  allega- 
tions of  the  complaint,  alleges  that  he  is  the 
owner  and  In  possession  of  the  premises,  and 
sets  out  the  source  and  muniments  of  his  ti- 
tle; that  tlie  plaintiff  is  asserting  some  title 
thereto,  but  that  Its  conveyances  and  claim 
based  thereon  constitute  a  cloud  on  bis  title, 
which  he  prays  may  be  removed. 

The  reply  having  put  in  Issue  the  allega- 
tions of  new  matter  contained  In  the  answer, 
the  cause  was  referred  to  C.  E.  Runyon,  who 
took  and  reported  the  evidence  from  which 
the  court  below  found  that  the  equities  were 
with  the  defendant;  and,  having  rendered  a 
decree  as  prayed  for  In  the  answer,  the  plain- 
tiff appeals. 

A.  H.  Tanner,  for  appellant.  Tboa.  H. 
Tongue  and  S.  B.  Huston,  for  respondent. 

MOORR.  J.  (after  stating  the  facts).  It 
Is  contended  by  pLiIntiff  that  the  county 
court,  being  a  court  of  record,  and  Invested 
with  civil  Jurisdiction,  to  be  defined,  limited, 
and  regulated  by  law.  not  exceeding  the 
amount  of  $500  (sections  1.  12,  art.  7,  Const. 
Or.),  was  further  Invested  by  an  act  of  the 
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le^slatlve  assembly,  approved  June  4,  18o9 
(Laws  1859,  p.  9),  with  authority  to  enter  on 
the  defendant's  confession  a  judgment  which 
should  not  be  subject  to  review  in  a  collater- 
al suit.  Conceding,  without  deciding,  that 
the  county  court  had  such  authority,  we  will 
examine  the  foundation  of  plaintlfC's  alleged 
title,  viz.  the  Judgment,  execution,  sale,  and 
deed.  McRae  v.  Daviner,  8  Or.  63;  Faull  v. 
Cooke,  19  Or.  455,  26  Pao.  662;  Cloud  v.  El 
Dorado  Co.,  12  Cal.  128;  Clark  v.  Lockwood, 
21  Cal.  220;  Blood  v.  Light,  38  Cal.  649.  The 
sheriff's  return  shows  that  the  real  property 
was  sold  upon  an  execution  Issued  out  of  the 
circuit  court  on  a  Judgment  by  confession 
rendered  in  the  county  court  Every  court 
has  the  Inherent  right  to  control  Its  own 
process,  and,  unless  authorized  by  law,  no 
other  court  can  interfere  with  such  right. 
Harris  t,  Cornell,  80  III.  54.  There  being  no 
statutory  provision  authorizing  the  clerk  of 
the  circuit  court  to  Issue  an  execution  out  of 
that  court  upon  a  Judgment  rendered  In 
the  county  court,  the  writ  so  Issued  must  be 
regarded  as  an  absolute  nullity.  1  Freem. 
Ex'ns,  §  15;  Chandler  t.  Coleord  (Okl.)  32 
Pac.  330. 

2.  Tbe  defendant  Insists  that,  the  Gllmore 
Judgment  having  been  rendered  In  tbe  cir- 
cuit court  on  a  service  of  summons  by  pul> 
llcatlon,  no  Jurisdiction  of  the  person  was 
obtained,  and  the  record  Introduced  in  evi- 
dence falling  to  show  that  the  land  had 
been  attached,  so  as  to  render  a  Judgment 
given  In  the  action  quasi  in  rem,  no  Jurisdic- 
tion of  the  subject-matter  was  acquired,  and 
hence  the  Judgment  Is  void;  while  tbe  plain- 
tiff contends  that  the  court  rendering  tbe 
Judgment  being  one  of  general  Jurisdiction, 
and  the  record  being  silent.  It  must  be  pre- 
sumed from  the  Judgment  that  the  court 
complied  with  every  statutory  requirement, 
and  thereby  obtained  Jurisdiction.  The  sher- 
iff's return  indorsed  on  tbe  execution  Issued 
on  this  Judgment  discloses  that  the  proper- 
ty was  levied  upon  by  virtue  thereof,  and 
advertised  for  sale,  but  it  does  not  show 
that  any  sale  was  made  In  obedience  to  Its 
commands.  "While,"  says  Baldwin,  J.,  in 
Cloud  T.  El  Dorado  Co.,  supra,  "it  Is  un- 
doubtedly the  duty  of  the  sheriff  to  make 
this  return,  and  while  it  is  Important,  as  evi- 
dence of  a  permanent  and  authentic  charac- 
ter, that  he  should  do  so,  the  title  of  the 
purchaser  does  not  depend  upon  bis  pertoim- 
ance  of  his  duty.  The  purcliaser  has  no  con- 
trol over  the  conduct  of  the  officer  In  this  re- 
spect; nor  Is  It  Just  or  reasonable  that  he 
should  be  responsible  for  the  remissness  or 
negligence  of  the  sheriff  In  the  discharge  of 
such  an  otilce."  This  doctrine  was  affirm- 
ed in  Clark  v.  Lockwood,  supra;  Blood  v. 
Light,  supra;  and,  lastly,  in  Frlnk  v.  Roe, 
70  Cal.  296.  11  Pae.  820.  If  the  necessary 
preceding  steps  have  all  been  properly  tak- 
en, a  sheriff's  deed  is  evidence  of  title  in 
the  grantee,  and  the  recitals  therein  are  pri- 
ma fade  evidence  of  the  facts  recited.  Dolpb 


T.  Barney,  5  Or.  191.  "A  sale,"  says  Mr. 
Freeman  In  his  work  on  Executions  (volume 
2,  §  325),  "may  be  made  under  several  writs. 
Some  of  these  writs  may  be  valid,  and  the 
others  void.  If  either  of  the  writs  under 
which  a  sale  is  made  Is  valid,  the  officer  has 
the  power  to  sell,  and  consequently  tbe  pow- 
er to  convey.  If  In  his  deed  he  recites  sev- 
eral writs,  some  of  which  are  valid  and  some 
void,  tbe  recital  of  the  void  writs  may  be 
treated  as  surplusage;  and  the  deed,  being 
supported  by  the  valid  writ,  and  the  power 
to  sell  and  convey  thereby  conferred,  Is  as 
effective  as  If  all  the  writs  were  unobjec- 
tionable.'* 

Tbe  sheriff's  deed  being  prima  facie  evi- 
dence of  title  in  plaintiff's  grantors,  the  ques-' 
tion  is  presented  whether  the  Judgment  ren- 
dered In  the  case  of  Gilmore  v.  Heudrix,  up- 
on which  the  deed  must  rest  for  its  founda- 
tion, is  valid,  or  at  least  not  vulnerable  to 
collateral  attack.  Tlie  Judgment  in  this  case 
is  as  follows:  "S.  M.  Gilmore  v.  H.  H.  Hon- 
drlx.  And  now,  on  this  day,  comes  tbe  plain- 
tiff, by  M.  McBride,  his  attorney,  and  tbe 
said  plaintiff  files  affidavit  of  publication  of 
notice  of  the  pendency  of  this  suit,  to  wit 
[here  Insert],  In  accordance  with  the  order 
of  this  court  made  at  the  May  term  thereof, 
1861 ;  and  said  defendant,  being  called, 
comes  not,  but  makes  default.  It  is  tberc- 
fore  ordered  by  the  court  that  the  default 
of  the  defendant  be  entered.  And  It  appear- 
ing to  the  court  that  this  suit  Is  founded 
upon  a  promissory  note  for  the  payment  of 
money  only,  and  that  there  is  now  due  and 
owing  from  the  said  defendant  thereon,  to 
the  said  plaintiff,  tbe  sum  of  eight  hundred 
and  ninety  dollars  and  flfty-three  cents,  it  Is 
therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  have  and  recover  of 
and  from  said  defendant  the  sum  of  eight 
hundred  and  ninety  dollars  and  flfty-three 
cents,  together  with  his  costs,  to  be  taxed, 
and  that  he  have  execution  therefor."  It 
appears  from  this  record  that~the  defendant 
was  a  nonresident  of  the  state,  and,  not  ap- 
pearing or  answering,  the  court  acquired  no 
Jurisdiction  to  render  a  judgment  In  per- 
sonam on  tbe  service  of  a  summons  by  pub- 
lication; and  hence  the  authority  to  render 
tbe  Judgment,  so  as  to  become  quasi  In  rem, 
must  depend  on  the  court's  having  obtained 
jurisdiction  of  the  defendant's  property  by 
some  legal  process,  before  any  order  could 
be  made  authorizing  the  service  of  &  sum- 
mons by  publication.  Pennoyer  v.  Neff,  95 
U.  S.  714;  Goodale  v.  Coffee,  24  Or.  346,  33 
Pac.  090.  The  statute  In  force  at  the  time 
of  tbe  rendition  of  the  judgment  contained 
ample  provisions  for  and  prescribed  the  mode 
of  attaching  tbe  defendant's  property  to  sat- 
isfy any  judgment  which  might  be  render- 
ed against  it  St.  1855,  S  119  et  seq.  It 
will  be  observed  that  the  Judgment  contains 
no  recital  of  the  defendant's  property  being 
attached,  and,  no  other  evidence  thereof  har- 
Ing  been  Introduced,  can  it  be  iwesumed  tbA% 
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tbe  court  obtataed  Joils^ction  <tf  the  mliject- 
matter?  "The  jurladlctiOD,"  tAja  Mr.  Free- 
man  In  hie  work  on  Judgments  (volume  1,  i 
123),  '^exMelsed  by  courts  of  record.  Is,  In 
many  cases,  dependent  upon  special  statutes 
conferring  an  authority  In  derogation  of  the 
common  law,  and  specifying  the  manner  In 
which  such  authority  shall  be  employed. 
The  decided  preponderance  of  adjudged 
cases  upon  the  subject  establishes  the  rule 
that  judgments  arising  from  tbe  exercise  of 
this  Jurisdiction  are  to  be  regarded  In  no 
other  light,  and  supported  by  no  other  pre* 
mmptlons,  than  Judgments  pn»iounced  In 
courts  not  of  record.  The  particular  state 
of  facts  necessary  to  confer  Jurisdiction  wlU 
not  be  presumed;  and,  If  such  facts  do  not 
appear,  the  Judgm«it  will  be  treated  as 
Told.**  It  Is  needless  to  cite  further  authori- 
ty In  support  of  this  proposition,  for  the  rule 
has  been  already  settled  In  this  court  that 
whenever  a  mode  of  acquiring  Jurisdiction, 
not  In  accordance  with  the  general  course  of 
the  ctHumon  law,  has  been  presoibed  by 
statute,  that  mode  must  be  strictly  followed, 
and  the  authority  for  rendering  tbe  Judgment 
in  pursuaiuK  thereof  must  affirmatively  ap- 
pear on  the  face  of  the  record.  Nortbcnt  v. 
Lemery.  8  Or.  ai8;  Odell  v.  Campbell,  8  Or. 
298.  From  the  failure  to  prove  that  the  de- 
fendant's property  had  been  attached.  It  fot 
lows  that  Jurisdiction  of  the  subject-matter 
woa  not  acquired,  and  the  Judgment  render- 
ed In  the  case  of  Ollmore  v.  Heudrix  Is  con- 
sequently void.  The  deed  recites  that  the 
premises  were  sold  on  executltm  Issued  from 
the  county  court,  and  this,  under  the  authori- 
ty heretofore  dted,  la  prima  facie  evldoice 
of  the  foct;  but  such  recital  could  not  pre- 
vail hoe,  in  the  face  of  a  copy  of  the  execu- 
tion tai  evidence,  from  which  It  appears  that 
the  writ  purports  to  have  been  issued  from 
the  circuit  court  Nor  could  the  court's  ap- 
proval of  the  sherUTs  deed  cure  the  InOrmi- 
ttes  ot  the  Judgment  for  a  conflrmatlon  of 
an  execution  sale  of  real  property  is  a  deter- 
mination of  the  regularity  of  the  proceedings 
under  the  writ  only,  and  supplies  all  defects 
except  tiiose  founded  In  a  want  of  Jurisdic- 
tion. Bor.  Jud.  Salds,  i  123;  Lelnenweber  v. 
Brown,  24  Or.  548,  34  Fac.  475,  and  38  Pac.  4. 

It  Is  cmitended  that  the  plaintiff  and  Its 
predecessors  In  Interest  had  been  in  the  ad- 
verse possession  of  the  premises  in  contro- 
versy, under  a  claim  of  ownership,  for  a 
period  of  man  than  10  years  Immediately 
preceding  the  commeocement  of  this  suit, 
and  that,  the  statute  of  limitations  having 
run  In  Its  favor,  the  defendant's  right  of  en- 
try vraa  barred.  The  evidence  shows  that 
tbe  140-acre  tract  was  Inclosed  at  the  time 
the  BheriCfs  deed  was  executed  (October  12, 
1863),  and  that  a  portion  of  the  laud  was  cul- 
tivated from  that  time  until  tbe  plaintiff  re- 
ceived Its  deed  (December  5,  1S72),  and  re- 
moved the  fence  from  that  part  of  tbe  tract 
emtffaced  In  the  town  alte  of  Cornelius;  that 


from  1872  to  the  commencement  of  this  wall 
tbe  premises  in  controversy  remained  open 
and  unlnclosed,  durlug  which  time  thei-e  was 
no  visible  evidence  of  any  claim  of  owner- 
sUp  on  the  part  of  any  one;  but  tliat  the 
plaintiff  appointed  persons  living  at  Cor^ 
nellus  to  act  as  its  agent,  paid  the  taxes 
annually  assessed  on  the  property  most  <tf 
the  time,  and  sold  and  conveyed  other  lots 
to  peisons  who.  In  some  Instances,  erected 
buildfngs  tlieroon.  From  this  evidence  it  Is 
clear  tluit  no  adverse  title  bad  been  acquired 
by  plalntlflTs  predecessors  at  the  time  It  re- 
ceived its  deed.  "The  legal  title,"  says 
Thayer,  J.,  In  Swift  v.  Mnlkey,  14  Or.  64,  12 
Fac.  76,  "draws  after  It  the  possessioi^  aud 
a  right  of  entry  Is  not  barred,  unless  there 
has  been  a  disseisin,  followed  by  an  actual, 
open,  notorious,  and  continuous  adverse  pos- 
session, for  the  period  of  ten  years  next  prior 
to  the  commencement  of  the  action.  To  be 
an  adverse  possession,  it  must  be  an  occu- 
pancy under  a  claim  of  ownership,  though  it 
need  not  be  under  color  of  title."  Adverse 
possession  depends  upon  the  Intent  of  the  oc- 
cupant to  claim  and  hold  reel  property  in  op- 
position to  all  the  world,  and  thto  Intent  Is 
to  be  Inferred  from  proof  of  the  occupancy. 
Rowland  v.  WlljUams,  23  Or.  615,  82  Pac. 
402.  It  must  be  admitted  that  the  plahitlff 
claimed  title  to  the  locus  in  quo;  but,  never 
having  occupied  any  portion  of  the  premises. 
Its  datm  of  ownership,  in  the  abaence  of  oc- 
cupancy, can  never  become  the  foundation  of 
an  adverse  right.  In  Curtis  v.  Water  Co., 
20  Or.  84.  23  Fac.  808,  and  25  Pac.  S7S,  Lord, 
J.,  in  commenting  upon  tlie  character  of  such 
occupancy,  says:  "To  effect  that  result,  the 
possession  taken  must  be  vdbu,  hostile,  and 
continuous.  'Be  must  unfurl  his  flag  on  the 
land,  and  ke^  it  flying,  so  that  the  owner 
may  see.  If  he  will,  that  an  enemy  has  in- 
vaded his  domains,  and  planted  the  standard 
of  conquest"*  Tested  by  this  rule,  there 
is  nothing  to  show  that  the  plaintiff  ever  did 
anything  on  the  land  to  notify  the  defend- 
ant tliat  it  had  Invaded  the  ^nmlaes  In  dis- 
pute. True,  the  deed  of  Balsey  and  wife  d»- 
scribed  the  property  as  lots  and  blot^  hi 
the  town  of  Comellua,  but  advwse  posse»- 
iton  of  It  cannot  be  i«edicated  upon  the  oc- 
cupancy of  some  lot  therein  by  a  grantee  of 
the  plaintiff.  When  the  promises  consist  of 
several  known  lots  or  tracts^  and  are  convey- 
ed by  the  same  instrument,  each  Is  distinct, 
and  an  «itry  and  occupancy  of  one  under 
color  of  title  is  not  const ructiyely  an  occu- 
pancy of  all  Wilson  V.  McBwsn,  7  Or.  87; 
HickUn  V.  McClear,  18  Or.  129,  22  Pac.  1057; 
Stewart  v.  Harris,  8  Humph.  714;  Bailey  v. 
Carleton,  37  Am.  Dec.  190;  Denham  v.  Hole- 
man,  71  Am.  Dec.  lUS;  Carson  v.  Burnett,  80 
Am.  Dec.  143. 

Plaintiff  not  having  acquired  any  titie  by 
its  deed,  and  there  being  no  evld^ce  of  its 
occupancy  of  the  promise  it  foliowa  that 
the  decree  must  be  affirmed. 
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TYLER  v.  STATE. 

(Supreme  Court  of  Oregon.  Dec.  2,  1895.) 

Jdsticb  Court — Record — Tbstimokt. 
Aa  a  writ  ot  review,  under  Hill's  Ann. 
Laws,  I  GS7,  bnoRa  up  only  the  recortl,  and  as 
the  record  of  a  justice  mart,  under  section  2054, 
consiHta  of  the  aocKet  and  all  papers  nnd  process 
filed  in  such  court,  the  justice  is  not  required 
to  rednce  to  writing  or  return  with  the  writ  the 
tefltimony  given  oc  a  criminal  trial. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Alfred  Tyler  was  convicted  by  a  Justice  a£ 
the  peace  of  defacing  a  building,  and  petition- 
ed the  circuit  court  for  a  writ  of  review.  The 
circuit  court  subsequently  dismissed  the  writ 
and  affirmed  the  Judgment,  and  defendant  ap- 
peals. Affirmed. 

Sidney  Dell,  for  appellant  John  H.  Hall, 
Dep.  Dlst.  Atty.,  for  the  State. 

PER  CURIAM.  This  Is  a  proceedluR  to  re- 
view the  judgment  of  a  justice's  court.  The 
record  shows  that  a  verified  complaint  was 
filed  in  the  office  ot  the  justice  of  the  peace 
of  South  Portland  district,  Multnomah  county, 
charging  the  plaintiff  with  the  crime  of  de- 
facing a  building  not  his  owu,  and,  a  warrant 
being  Issued  thereon,  the  plaintiff  was  arrest- 
ed and  taken  before  the  justice,  who  read  the 
complaint  to  him,  to  which  he  entered  a  plea 
of  not  guilty,  and,  the  Issue  being  thus  Joined, 
a  trial  was  had,  at  which  the  plaintiff,  after 
the  state  had  introduced  Its  evidence  and  rest- 
ed, moved  the  court  to  dismiss  the  action  and 
discharge  him,  but,  the  motion  lieing  over- 
ruled, the  court  found  the  plaintiff  gtillty  as 
charged,  and  Imposed  upon  him  a  fine  of  $10. 
That  the  plaintiff  thereupon  filed  in  the  cir- 
cuit court  of  said  county  his  petition,  in  which 
he  purported  to  set  out  the  sulxstance  of  the 
evidence  given  at  the  trial  by  the  witnesses 
for  the  state,  alleging  aa  errors  of  law  the 
overruling  of  said  motion  and  the  imposi- 
tion of  the  fine,  and  praying  that  a  writ  might 
Issue  to  review  the  judgment  of  the  justice's 
court.  That,  a  writ  of  review  having  been  is- 
sued and  dii-eoted  to  tlie  3a«tiee,  that  officer 
returned  it  to  the  circuit  court  With  a  certified 
copy  of  the  record  annexed  thereto,  and  also 
made  the  following  certificate:  "In  response 
to  tlic  allegatlonB  as  to  the  evidence  rendered 
on  the  trial  of  the  above-entitled  action,  ccm- 
talned  in  the  petition  of  Alfred  Tyler  for  a 
writ  of  review,  I  have  to  state  that  the  evi- 
dence given  at  the  trial,  or  any  part  thereof, 
is  not  part  of  the  record  of  this  court;  that  the 
evidence  was  not  written  out  or  in  any  manner 
preserved,  nor  was  any  request  made  by  de- 
fendant or  his  attorney  to  extend  or  preserve 
the  evidence,  or  make  the  evidence  a  part  of 
the  reconi;  that,  to  tlie  iK'st  of  niy  i-eroilec- 
tlon,  the  testimony  set  out  in  the  petition  of 
Alfred  Tyler  is  not  a  full  or  correct  statement 
if  the  testimony  introduced  by  the  state  on 
Bald  trial;  that  I  have  no  means  of  certifying 


to  the  evidence  rendered  at  such  trial."  That 
the  plaintiff,  on  the  return  of  the  writ,  moved 
the  court  for  an  order  requiring  the  justice  to 
make  a  more  full  and  complete  return  thereto, 
by  stating  and  certifying  to  the  evidence  tak- 
en before  him.  which  motltm  having  been 
overruled,  the  writ  was  dismissed,  and  the 
judgment  of  the  jtutice's  court  affirmed,  and 
from  the  Jodgment  so  rendered  tbe  plaintiff 
appeals. 

It  Is  contended  by  the  plaintiff  tb&t  there 
was  an  entire  absence  of  proof  in  the  Justice's 
court  of  the  commission  by  him  of  the  crime 
charged,  and  hence  the  finding  of  that  court 
that  he  was  guilty  thereof  Is  erroneous  as  ti 
matter  of  law.  The  statute,  in  substance,  pro- 
vides that  the  writ  of  review  shall  be  directed 
to  the  court  whose  decision  is  sought  to  be  re- 
viewed, requiring  it  to  return  said  vprlt  to  the 
circuit  court  with  a  certified  copy  of  the  rec- 
ord in  question  annexed  thereto.  Hill's  Ann. 
Laws  Or.  §  587.  Section  2054  provides  that 
"the  recw^B  and  flies  of  a  justice's  court  are 
the  docket  and  all  papers  and  process  filed  in 
or  returned  to  such  court,  concerning  or  be- 
longing to  any  proceeding  authorized  to  be  had 
or  taken  therein,  or  before  the  justice  <^  tbe 
peace  who  holds  such  court."  The  statute  no- 
where requires  the  Justice  to  reduce  the  tes- 
timony of  witnesses  to  writing  In  criminal 
trials  before  him  as  such  justice,  and  hence 
I  the  evidence  taken  In  a  justice's  court  on  the 
I  trial  of  a  criminal  action  Is  no  part  of  tbe 
record.  In  Becker  v.  Malheur  Co.,  24  Or.  217, 
33  Pac.  543,  the  plaintiff  sought  to  review  an 
order  of  the  board  of  equalization  In  the  mat- 
ter of  correcting  his  assessment.  The  record 
did  not  contain  the  evidence  on  which  tbe  order 
was  founded,  but  it  was  hdd  tliat  it  must  be 
presumed  to  have  been  sufficient  to  authorize 
the  board  to  make  the  order,  and  the  court  dta- 
mlssed  the  writ.  Bean,  .T.,  in  deciding  the  case, 
says:  "It  thus  appears  that  the  only  question  on 
tills  appeal  is  whether  the  proceedings  of  a  board 
of  equalization,  after  It  has  acquired  Jurisdic- 
tion of  the  taxxiayer,  will  be  set  aside  and  an- 
nulled on  writ  of  review  because  tbe  record 
does  not  contain  the  evidence  on  which  its 
findings  of  fact  were  based.  There  is  no  pro- 
vision of  law,  of  which  we  are  aware,  making 
it  the  duty  of  the  board  to  reduce  to  writing 
or  preserve  the  evidence  before  It  in  the  mat- 
ter of  the  equalization  of  taxes,  and,  although 
It  IB  an  inferior  tribunal,  every  presumption 
exists  in  favor  of  the  r^ularity  of  Its  proceed- 
ings after  It  has  once  acquired  jurisdlctiwi." 
In  tbe  ease  at  bar,  the  evidence  taken  at  the 
trial  being  no  part  of  the  record,  It  must  be 
presumed  to  have  been  snfllclent  to  wanant 
the  conviction;  and  as  the  writ  of  review 
brings  up  from  an  inferior  court  the  record 
only  upon  which  the  court  Issuing  the  writ 
tries  the  question  of  Jnrisdictinn  and  errcHS 
affec-ting  the  proceedings  (Douglas  Co.  Boad 
Co.  r.  Douglas  Co.,  5  Or,  406.  G  Or.  300;  Bai^ 
ton  V.  I^  Grnmle,  17  Or.  577,  22  Pac.  Ill; 
Smith  T.  rity  of  Portland,  25  Or.  2iJ7,  35  POc. 
Gti5),  and  It  appearing  from  such  record  that 
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the  Justice's  court  had  jurlstllctlon  of  botli 
tbe  party  to  and  subject-matter  of  the  actloo, 
It  follows  that  the  circuit  court  committed  no 
error  In  dismissing  the  writ,  and  hence  the 
Judgment  la  afBimed. 


NEPPACH  T.  JONRS  et  al. 
(Supreme  Court  of  Oregon.  Dec.  2,  181^.} 

JCOOMBNT— RSB  JUDICATA —IdbntiTT  OF  FABTICS. 

The  joining,  as  defendants  to  a  suit,  per- 
sons not  parties  to  a  former  suit,  and  who  have 
no  iutereBt  in  the  subject-matter,  does  not 
change  the  identity  of  the  parties  in  the  two 
suits  so  ae  to  prerent  a  decision  in  the  former 
from  being  res  judicata  in  the  latter. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 

Action  by  Anthony  Xeppach,  assignee, 
against  J.  H.  Jones  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
ilnned. 

H.  B.  Nicholas,  for  appellant  Ira  Jones, 
for  respondents. 

PER  CURIAM.  This  Is  a  suit  In  equity  to 
set  aside  certain  conveyances  of  real  prop- 
erty which  plaintiff  clahus  are  fraudulent  and 
Toid  as  to  him.  A  case  involving  tbe  same 
matters  of  controversy  between  the  plaintiff 
herein  and  the  defendant  J.  H.  Jones  was 
heretof(»%  tried,  and  finally  determined  by 
this  court  adverse  to  the  plaintUf.  wbo  is  the 
appellant  here.  See  Neppach  v.  Jonea,  20 
Or.  401,  26  Pac.  568,  SiO.  The  plalntUT  a^ 
tempts  to  avoid  the  effect  of  the  decision  In 
that  case  by  Joining  other  defendants  with 
J.  H.  Jones,  to  wit.  Justice  Jones,  E.  K.  Jones, 
and  Ira  Jones,  and  by  supplementing  the 
former  ccHuplaint  with  some  further  allega- 
tions intended  to  excuse  the  plalntitTs  laches 
in  bringing  the  suit,  which  are  wholly  Insuf- 
ficient for  the  purpose.  From  the  answer  It 
appears  that  Justice  Jones  died  In  the  year 
1S90,  which  is  not  denied.  And  from  the  re- 
ply it  appears  that  defendants  Ira  Jones  and 
E.  K.  Jones  have  no  interest  whatever  In  the 
subject  of  litigation.  Tbe  gravamen  of  a.p- 
pellant's  contention  now  is  that  tbe  two  causes 
of  action  are  not  the  same,  because  tbe  parties 
defendant  are  diffei'ent ;  but  Ixj  his  own  idoid- 
ings  he  has  shown  that  J.  H.  Jones,  tbe  de- 
fendant in  the  former  suit,  is  the  only  real 
party  defendant  her^  and  that  tbe  other  de- 
fendants named  have  no  Interest  In  the  sub- 
ject-matter. To  make  a  matter  res  Judicata, 
there  must  be  identity  of  persona  and  parties. 
21  Am.  &  Eng.  Enc.  Law,  227.  But  they 
must  be  real  parties,  having  Interests  to  be 
affected  by  the  litigation.  Combining  entire 
strangers  to  the  subject-matter  of  the  suit 
with  real  parties  does  not  destroy  this  identity 
BO  that  res  Judicata  cannot  be  Invoked.  The 
decision  of  Neppach  v.  Jones,  supra,  is  there- 
fore decisive  <tf  this  case,  and  hence  the  de- 
cree of  the  court  below  will  be  affirmed. 


SCOTT,  City  Attorney,  v.  FORREST  et  al. 
(Supreme  Court  of  Washington.  Nov.  30,  lij85.) 
TiDs  Lands— Decision  or  Board  or  Appbaisbkb 

— APPK*!-— PROPBR  P*BTT. 

1.  Though  Act  March  20,  18U5,  relating  to 
appeals  from  the  appraisement  of  tide  lands  by 
local  boards  of  aporaiRcrs,  and  from  the  ap- 
praisals of  the  state  board  of  land  commia- 
sloners,  provides  that  "tbe  city  attorn^  where- 
in such  lands  arj  situated  shall  •  •  •  ap- 
ponl,"  an  appeal  mav  be  brought  by  the  corpora- 
tion counsel  of  Seattle,  who,  under  its  freenold- 
era'  charter,  is  the  principal  law  ofBcer  of  tbe 
city. 

2.  Under  Act  March  26,  1895,  relating  to 
appraisement  of  tide  lands,  and  providing  Sec- 
tion 08)  that  appeals  may  be  taken  from  ap- 

Eraisals  of  local  boards  to  the  board  of  state 
ind  commissiouers,  and  (section  57)  from  the 
state  hoard  to  the  superior  conrt  of  the  county 
in  which  said  lands  are  situated,  there  is  no  ap- 
peal to  the  superior  court,  direct,  from  apprais- 
als made  by  the  county  boards  of  appraisers. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humee,  Judge. 

W.  T.  Scott,  as  corporation  counsel  and 
city  attorney  of  Seattle,  appealed  to  the  su- 
perior court  from  an  appralflement  of  tide 
and  shore  lauds  by  W.  T,  Forrest  and  oth- 
ers, board  of  appraisers  for  King  county. 
From  an  order  of  dismissal,  he  appeals.  Af- 
flimed. 

W.  F.  Hays,  for  appellant  Allen  &  Pow- 
ell, Stratt(m,  Lewis  &  Gllman,  and  Don- 
worth  &  Howe,  for  respondents. 

GORDON.  J.  On  March  IS,  1805.  the 
board  of  appraisers  of  tide  and  shore  lands 
for  King  county  filed  in  the  office  of  the 
auditor  of  that  county  Its  plat  and  appraise- 
ment of  the  tide  lands  lying  In  front  of  tbe 
city  of  Seattle.  On  May  13,  1895,  pursuant 
to  the  request  of  the  requisite  number  of 
freeholders  therefor,  the  corporation  counsel 
of  said  city  annealed  from  said  appraise- 
ment to  the  snperioi  conrt  of  said  county. 
Thereafter,  upon  motion  made  by  parties 
who  were  applicants  to  purchase  certain  at 
said  tide  lands  so  appraised,  sidd  t^peal 
was  dismissed,  and  tbe  case  is  brought  to 
this  conrt  from  said  order  of  dismissal. 

We  are  of  opinion  that  the  appelant,  as 
corporation  counsel  of  the  dty  of  Seattle,  is 
authorized,  by  the  act  of  March  26,  1895, 
relating  to  the  subject,  to  prosecute  i^peals 
from  the  decisions  of  both  local  and  state 
boardi^  notwithstanding  the  provision  of  the 
statute  that  "the  dty  attorney  wherein  such 
lands  are  situated  shall  *  *  *  appeal." 
Under  its  freeholders*  charter,  the  appellant, 
as  corporation  counsel.  Is  the  principal  law 
officer  of  the  dty,  and  as  such  tbe  legisla- 
ture Intended  to  confer  upon  him  the  duty 
of  prosecuting  all  proper  appeals. 

We  are  also  of  the  opinion  that  the  lower 
court  was  right  In  dismissing  the  appeal. 
Section  53  of  the  act  provides  that  "appeals 
may  be  taken  from  any  appraisals,  •  *  * 
of  said  local  boards  to  the  board  of  state 
land  commissionersi"  and  section  67  pro- 
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Tidea  for  appeals  from  the  board  of  state 
land  commissioners  to  the  superior  court  of 
the  county  In  -which  said  tide  lands  are  sit- 
uated. The  right  to  appeal  to  the  superior 
court  from  appraisals  made  by  local  boards 
Is  not  conferred  by  the  statute,  and  does 
not  exist,  and  the  superior  court  can  only 
take  Jurisdiction  of  appeals  from  the  state 
board.  In  the  esse  under  consideration  the 
state  board  has  never  acted,  neither  has  It 
been  requested  to  act.  Nor  Is  the  question 
affected  by  the  fact  that  the  law  creating 
such  local  boards  has  been  repealed.  The 
right  to  appeal  In  this  dass  of  cases  Is  not 
a  rested  or  constitutional  right.  Nererthe- 
lesa  the  repealing  clause  In  the  act  under 
consideration  expressly  preserves  **all  rights 
Trhlch  hare  been  acquired,  and  all  powers 
and  privileges  which  hare  been  conferred 
upon  any  person  by  any  act  of  the  leglsla>- 
tupe."  The  appeal  to  the  superior  court  In 
this  case  was  without  any  authority  of  law, 
and  the  order  appealed  from  Is  affirmed. 

SCOTT,  ANDERS,  and  DUNBAR,  JJ., 
concur. 


,    PUKDY  y.  TiAXlS  (PURDY.  InterTenor). 

(Supreme  Conrt  of  Wastinpton.   Xov.  30, 1895.) 

Will— Validitt— FHOvisiOJf  ron  Gsildrbv. 
A  will  of  a  njarried  woman  who  dies 
leaviuK  a  child,  giTins  all  of  Iier  property  to  her 
hiiabiind,  and  providing  that,  if  he  shoulil  marry 
asfiin  after  her  death,  nil  her  pror>erty  is  to  be- 
long to  her  child  or  t-bildreu,  does  not  provide 
for  her  child  or  children,  within  tht!  meniiitiff  of 
2  HiU'a  Code,  8  14(j.'>,  pruvidiiie  that  the  children 
must  l»G  named  or  provided  for  in  the  will  in 
order  to  he  valid  ««  to  such  childrpn.  Bower  v. 
Bower.  31  Par,  5yH.  5  Wash,  lilii.  an<l  Barnes 
T.  Barker,  31  Pac.  976.  5  Wash.  300,  followed. 

'  Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  P.  A.  Purdy  against  F.  E.  Davis 
to  enforce  the  specific  performance  of  a  con- 
tract for  the  sale  by  plaintiff  to  defendant  of 
certain  real  estate.  In  which  Frederick  D. 
PuTdy,  by  hlB  guardian,  Intervened.  From 
a  Judgment  for  defendant  and  Intervener, 
plaintiff  apiKwlB.  Affirmed. 

Falrcblld  &  Rawson,  for  appellant.  Kerr 
&  McCord,  for  respondents. 

GORDOX,  J.  The  qnostlon  presented  for 
our  determination  In  this  case  Is  the  cousid- 
eratlon  of  a  will  by  the  terms  of  which  the 
testatrix:  devised  and  bequeathed  all  of  her 
property  to  her  husband  (appellant),  with 
the  following  proviso:  "If  the  said  Perpl- 
ral  A.  Pnrdy  fappellant]  slionld  marry  again 
after  my  demise,  all  my  projierty,  both  real 
and  persoiml.  Is  to  belong  to  any  one  or  more 
childivn  that  may  he  bom  to  me  lH>fore  my 
demise."  At  the  time  of  its  execution,  the 
respondent  Frederiok  D.  Purdy  vma  10  days 
of  age.  Four  iln.vs  after  executing  fald  will, 
the  testatrix  died.   The  appellant  contends 


(1)  that,  while  no  mention  Is  made  of  the 
said  Frederick  D.  Purdy  in  the  will,  ^otI- 
slon  was  Intended  to  be  made  for  hlra,  and 
hence  the  will  does  not  fall  within  section 
1465,  2  Hill's  Code;  (2)  that  the  limitation 
over  Is  TOld,  and  the  appellant  became 
seised  Of  the  entire  estate  of  the  testatrix. 
We  think  the  case  faUs  squarely  within  the 
decision  in  Bower  t.  Bower,  5  Wash.  225,  31 
Pac.  598,  and  Barnes  r.  Barker,  5  Wash.  390. 
31  Pac.  070.  In  the  first  of  these  cases,  this 
court,  construing  section  1465,  supra,  said: 
"The  positive  provisions  of  our  statute  are 
that  the  children  must  be  named  or  provided 
tor  In  the  will.  What  Is  meant  by  the  term 
*provided  for,'  as  so  used?  In  our  opinion. 
It  refers  to  some  beneficial  legal  provision, 
and  we  are  unable  to  agree  with  the  contm- 
tlou  of  the  respoudmt  that  such  children  can 
be  said  to  have  beoi  provided  for  by  ao 
absolute  devise  to  another,  even  although  the 
testator  thought  that  the  Interests  of  the 
childr«i  would  be  better  subserved  by  such 
devise  than  by  one  directly  to  them.  Tlie 
words  'provided  for,'  as  used  In  said  section, 
must  be  held  to  have  a  more  definite  mean- 
ing than  that  cmtended  for  by  respondent; 
and  we  think  that  no  will  can  be  sustained 
upon  the  ground  that  provision  has  been 
made  for  the  children  when  the  only  attempt 
to  provide  for  them  has  been  by  an  absolute 
devise  to  a  pn-son  other  than  said  children." 
In  the  lasi:  of  the  cases  above  cited,  the 
court  said:  "Under  onr  statute,  thwe  must 
be  some  sulwtanttal  provision  for  tbe  chil- 
di-en  of  which  they  can  legally  avail  them* 
selves,  or  else  there  must  be  an  actual  nam- 
ing of  such  chlldnm  in  the  will,  or  the  same 
will  be  Ineffectual  as  against  such  children," 
In  view  of  onr  conclusion  as  to  this  question, 
it  is  not  necessary  to  determine  the  effect 
of  that  condition  of  the  will  Intended  to  oper- 
ate as  a  rcatrnlnt  upon  appellant's  remarry- 
ing, and,  because  of  its  Importance,  we  ought 
not  to  do  so,  In  the  present  case.  We  may 
add,  however,  that,  were  the  questlfm  re- 
solved In  favor  of  appellant's  contention,  it 
would  constitute  an  additional  reoson  for 
liolding  that  the  will  under  consideration 
makes  no  provision  foi  the  respondent  Fred- 
erick D,  Purdy.  The  Judgment  of  the  loww 
court  win  be  affirmed. 

HOTT,  C.  J.,  and  SCOTT,  DUNBAR,  and 
ANDERS,  JJ.,  concur. 


SriULOCK  V.  POUT  TOWNSEXD  SOUTH. 
K.  CO. 

(Stiiircme  Court  of  WiiBliington.   Nov.  12,  1803.) 

POBSKSSIOX— TiTI.K— EtIDBNCK — IMPROPER  OBJBO- 
TIO.N— CdllMlMTS  ESTATK. 

1.  Piw.'ios.iioii  is  prima  fade  proof  of  title, 
in  ait  nctioti  npiiiist  a  railroad  ctimpauy  for  neg- 
ligently Hi'ttiiitr  tire  to  pmierty. 

2.  Where  plaintiff,  io  un»wer  to  a  question, 
testitioil  OH  to  the  value  of  certain  fence  rails, 
and  added  thut  a  man  declined  to  lay  them  for 
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the  price  be  offered,  a  geneial  objection  to  the 
mmwer,  if  sufficient  for  any  purpose,  was  pro?' 
erly  oTerraled,  as  part  of  the  ansn'er  was  com- 
petent. 

8.  Though  plaintiff  acquired  title  to  a  iK>r- 
tion  of  the  property  after  his  marriage,  his 
wife  was  not  a  necessary  party  in  nn  actiou 
against  a  railroad  for  dnmnges  by  fire  to  the 
realty,  where  iO  appeared  that  plaintiff  had 
owned  the  property  long  prior  to  the  first  stat* 
Qte  B.B  to  community  property. 

Appeal  from  superior  court,  Thurston  coon* 
ty;  M.  J.  Gordon,  Judge. 

Action  by  J.  D.  Splrlodc  against  the  Port 
Townseud  Sontberu  Railroad  Company  to 
recover  damages  caused  by  fire  In  the  oper- 
ation of  defendant's  railroad.  Plaintiff  bad 
judgment,  and  d^ndant  appeals.  Affirmed. 

A.  F.  Burleigh  and  J.  E.  Lilly,  for  appel- 
lant. H.  L.  Forrest  and  Byron  Mlllett,  for 
respondent 

HOYT.  C.  J.  Thl3  action  was  brought  to 
recover  damages  caused  by  fires  alleged  to 
have  been  occasicxied  to  the  property  of  the 
plaintiff  by  the  negligence  of  the  defendant 
in  the  operation  of  Ita  railroad.  It  resulted 
In  a  Judgment  against  the  defendant,  to  re- 
verse which  this  api)eal  has  been  prosecuted. 

Three  reasons  are  assigned  why  the  judg- 
ment Btiould  be  reversed:  (1)  The  overruling 
of  the  objection  ot  the  defendant  to  the  In- 
troduction of  parol  proof  as  to  the  title  to 
tbe  land  upon  which  the  property  was  situ- 
ated; (2)  tbe  admission  of  testimony  by  the 
idaintiff  as  to  what  he  had  offered  a  man  to 
lay  up  rails,  to  replace  those  destroyed  by 
the  fire;  and  (3)  tbe  refusal  of  the  court  to 
grant  the  motion  (or  nonsuit,  oa  the  ground 
that  it  afllrmatlrely  appeared  that  the  plain- 
tiff was  not  tbe  sole  owner  ot  the  premises. 

If  it  had  been  necessary,  in  order  to  enable 
the  plaintiff  to  maintain  the  action,  that  he 
shonld  have  shown  a  record  title  to  the 
land  in  question,  there  would  be  force  in  the 
first  contention  of  the  api^ellant;  but  in  our 
<^inlon  It  was  not  necessary  that  he  should 
show  a  fee-simple  title.  That  he  was  in  the 
actual  possession  of  the  premises  clearly  ap- 
peared from  uncontradicted  testimony,  and 
such  possession  was  sufficient  proof  of  title, 
until  appellant  had  shown  a  better  title  In 
Itself,  or  In  some  other  person.  That  such 
is  the  rule  Is  established  by  numerous  cases 
cited  In  the  brief  of  respondent  Tliat  of 
HeXarra  v.  Railway  Co.,  41  Wis.  09,  so 
fully  covers  the  question  that  we  are  con- 
tent to  cite  that  alone.  If  tbe  premises  had 
been  unoccupied.  It  would  have  been  neces- 
sary for  the  respondeat  to  have  shown  title 
in  himself;  but  his  undisputed  possession 
was,  In  Itself,  prima  facie  proof  that  he  had 
Bucb  title  as  would  authorize  him  to  recover 
the  damages  set  out  in  his  complaint. 

The  testimony  of  the  respondent  as  to  what 
be  had  offered  a  man  to  lay  np  rails,  to  re- 
place tbe  fence  burned,  was  not  competent 
to  prove  any  fact  In  issue;  and,  if  a  proper 
objection  liad  been  interposed  to  Its  admla- 


Blon,  technical  error  would  have  been  com- 
mitted in  overruling  it  But  the  question  and 
answer  to  which  objection  was  made  were 
In  the  following  form:  "Question.  State  to 
the  jury  what  the  value  was.  Answer.  The 
value  of  them  rails  would  be  three  dollars 
and  fifty  cents  per  hundred,  to  make  them, 
and  lay  them  up  there  on  the  ground.  I  of- 
fered one  man  <me  dollar  and  sixty  cents  a 
hundred  to  lay  the  rails,  put  them  up  there, 
that  I  had  made  and  piled  up,  and  he  would- 
n't take  the  contract," — and  the  only  objec- 
tion to  the  question  and  answer  shown  by 
tbe  record  Is  that  In  the  statement  of  facts 
directly  following  the  answer  is  the  state- 
ment: "Objected  to  by  Mr.  Lilly.  Objection 
overruled,  and  exceptltm  allowed."  It  will 
be  seen  that  It  Is  not  made  to  appear  to  what 
portion  of  the  answer  the  objection  is  made; 
hence,  tbe  objection.  If  sufficient  tor  any  pur- 
pose, would  only  have  been  well  taken  if  the 
entire  answer  bad  been  incompetent.  But 
that  jpart  of  It  which  stated  the  value  of  the 
rails  was  competent,  and,  being  so,  the  ob- 
jection to  the  answer  as  a  whole  waa  iH-op- 
erly  overruled,  however  InciHnpetent  may 
have  been  oth^r  parts  of  the  answer.  Be- 
sides, the  undisputed  proof  as  to  the  value 
of  tbe  rails  was  of  such  a  nature  that  It  af- 
firmatively appears  from  the  record  that  the 
objectionable  part  ot  the  answer  could  not 
have  prejudiced  the  case  of  the  defendant  i 
The  claim  that  it  affirmatively  appeared 
that  the  rcspcmdent  was  not  the  sole  owner 
of  the  property  grows  out  of  the  fact  that 
be  testified  that  he  was  a  married  man,  and 
that  he  had  acquired  title  to  a  pMtlon  of  the 
property  since  his  marriage;  fr<Hn  which  it 
Is  argued  that  Its  character  as  CHjmmunlty 
property  was  established,  and  the  fact  made 
to  appear  that  the  wife  was  a  necessary 
party,  and  that  the  husband  alone  could  not 
maintain  an  action  for  damages  to  the  realty; 
the  case  of  Parke  v.  City  of  Seattle,  8  Wash. 
78.  35  Pac.  50*,  being  cited  to  sustain  the 
contention.  In  that  case  It  was  held  that 
Injuries  which  had  substantially  decreased 
the  permanent  value  of  the  real  estate  were 
injuries  to  the  community  property,  and 
could  not  be  recovered  for  in  an  action  by  the 
husband  alone.  But  whether  or  not  the  rule 
should  be  so  extended  as  to  Include  damages 
of  the  nature  of  those  for  which  this  action 
Is  brought,  even  If  It  should  be  conceded  tbat 
tlie  property  destroyed  was  a  part  of  the 
freehold,  Is  a  question  which  we  do  not  deem 
It  necessary  now  to  decide.  It  affirmatively 
appeared  that  the  property  had  been  owned 
and  occupied  by  the  respondent  for  35  years, 
and,  this  t>elng  so,  the  l&ct  that  It  was  ac- 
quired after  marriage  did  not  show  It  to 
have  been  the  property  of  the  community. 
The  undisputed  testimony  showed  that  the 
respondent  had  owned  the  property,  and 
been  In  the  possession  thereof,  from  a  date 
long  antei'lor  to  the  passage  of  the  first  stat- 
ute as  to  community  property;  and,  such 
being  the  fact.  It  should  not  be  presumed 

Digitized  by  Google 


522 


FAOIFIO  BEPORTER,  Vol.  42. 


(Wash. 


thnt  the  wife  bad  such  an  Interest  as  would 
make  ber  a  necessary  party  to  an  action  to 
recover  the  damages  claimed. 

We  And  no  error  of  sufficient  magnitude 
to  warrant  a  reversal  of  the  Judgmmt,  and  It 
will  be  affirmed. 

SCOTT,  ANDERS,  and  DUNBAR,  JJ., 
concur. 


TACOMA  SCHOOL  DIST.  NO.  10  T. 
HEDGES,  Treasurer. 

(Supreme  Court  of  Washington.   Not.  14, 
1895.) 

Taxes — Ikterbst  and  Pbnaltt— DispoaiTios. 
The  amount  collected  for  interest  and 
penalty  on  delinquent  taxes  should  be  credited 
to  fund  for  which  the  tax  was  levied,  there 
bcIuK  no  statute  reqntring  a  different  disposition 
thereof. 

Appeal  from  superior  court.  Tierce  county; 
W.  H.  Pritchard,  Judge. 

Petition  for  mandamus  by  Tacoma  school 
district  No.  10,  a  municipal  corporation, 
against  John  B.  Hedges,  treasurer.  riaintifF 
had  judgment,  and  defendant  appeals.  Af- 
firmed. 

Coiner  &  Schacklefonl  and  W.  L.  Coley, 
for  appellant.  Soell  &  Bedford,  for  respwd- 
ent. 

HOTT,  C.  J.  What  Is  the  proper  disposi- 
tion of  interest  and  penalty  collected  upon  de- 
linquent taxes?  is  the  question  presented  by 
this  record.  It  is  claimed  ou  the  part  of  the 
apiMilUint  tliat  they  should  go  Into  the  gen- 
eral fund  of  the  county,  for  tlie  payment  of 
salHries  of  county  officers.  The  respondent 
contends  tliat  the  amount  paid  as  penalty  and 
interest  Is  an  Increase  of  the  tax  on  account 
of  which  It  is  paid,  and  should  be  credited  to 
the  same  fund;  that  each  of  the  funds  for 
which  taxes  are  levied  Is  entitled  to  such  a 
proportion  of  the  penalty  and  interest  as  the 
tax  80  levied  bears  to  the  entire  tax.  In  the 
absence  of  any  statute  upon  tlie  subject,  or 
course  of  practice  having  iilie  force,  this  con- 
tention must  be  sustained.  Tlie  imposition 
of  the  penalty  must  be  presumed  to  have  been 
for  the  benefit  of  the  tax  uimn  which  such 
interest  and  penalty  are  assesseci,  and,  If  for 
the  benefit  of  such  tax  as  a  whole,  the  money 
belonging  to  each  fund  which  goes  to  make 
up  the  entire  lax  sliould  receive  Its  proportion; 
and  It  could  make  no  difference  whether  the 
penalty  and  interest  were  Imposed  as  a  com- 
iwtisatlun  for  delay  in  receiving  the  money, 
as  an  inducement  to  the  taxpayer  to  make 
prompt  i>aymeut,  or  as  a  inmishment  for  de- 
lay, lo  cither  case,  tliat  upon  wlikh  the  col- 
lection was  founded  would  be  enllllcd  to  the 
benefit  thereof,  and  each  of  the  funds  woidd 
be  entitled  to  its  pro  rata  share.  The  au- 
thoritieji  upon  the  subjtH.'t  are  not  nunierous, 
but  the  only  ones  which  have  l>ceu  cited  sup- 


port this  contention.  Board  of  Com'rs  v. 
State  and.  Sup.)  22  N.  E.  10;  State  v.  HuCfa- 
ker,  11  Nev.  300;  People  v.  Reis  (Cal.)  18 
Pac.  309.  See,  also.  State  v.  Bowker,  4  Kan. 
114;  Railway  Co.  t.  Amrine,  10  Kan.  318. 
It  Is  true  that  In  some  of  these  cases  force  is 
given  by  the  court  to  expressions  In  the  stat- 
utes of  the  states  In  which  tiiey  were  ren- 
dered; but  such  expressions  did  not  in  terms 
dispose  of  the  penalty  and  interest,  and  the 
question  may  be  said  to  have  been  decided 
uninfluenced  by  any  statutory  provision.  In 
some,  the  opinions  clearly  show  this,  and,  In 
the  others,  expressions  occur  which  were  im- 
necessary,  unless  it  was  the  Intention  of  the 
court  to  bold  tliat,  in  the  absence  of  any  di- 
rection by  the  statute,  the  penalty  and  inter- 
est would  follow  the  taxes  upon  which  they 
were  assessed.  It  follows  that,  if  our  statute 
contains  no  direction  as  to  the  disposition  of 
the  penalty  and  Interest,  they  must  be  appor- 
tioned to  the  several  funds  Included  in  the 
tax  upon  which  they  are  collected. 

The  appellant  iias  cited  several  provisions 
of  the  statute  which  It  Is  claimed  tend  to 
show  that  It  was  the  intention  of  the  legis- 
lature to  direct  money  so  collected  Into  the 
general  fund  of  the  county.  As  to  that  part 
of  It  which  Is  collected  as  Interest,  none  of 
the  sections  referred  to  tend  to  sustain  this 
claim,  except  section  172  of  the  revenue  law 
of  1879.  This  section  cleflrly  provided  that 
the  money  so  collected  should  be  paid  Into  the 
county  treasury  for  the  benefit  of  the  coun- 
ty, and,  if  not  repealed.  Is  sufficient  to  sus- 
tain the  contention  of  appellant  as  to  the  in- 
terest; and,  If  the  Interest  should  be  so  dis- 
posed of.  It  would  probably  follow  that  a  like 
disposition  should  be  made  of  the  penalty, 
for  there  could  be  no  good  reason  why  the 
counts'  should  be  entitled  to  the  Interest 
which  Would  not  equally  apply  to  the  pemilty. 
Certain  other  sections  which  have  been  in 
force  at  different  times  have  a  tendency  to 
show  that  the  penalty  was  to  be  collected  tor 
the  benefit  of  the  county.  These  sections  pro- 
vided, In  general  terms,  for  the  iiayment  of 
such  penalties  to  the  officers  who  made  the 
collection;  and  by  reason  of  the  fact  that,  un- 
der the  present  law,  fees  which  were  fonnt?r- 
ly  paid  to  officers  are  paid  to  the  county.  It  is 
argued  that  those  iwnalties  should  be  thus 
disposed  of.  But  a  careful  examination  of  all 
these  sections  lias  failed  to  Ralisfy  ns  tliat 
there  has  been  any  such  legislation  as  would 
warrant  us  tn  holding  tliat  thereby  such  jKn- 
alties  had  been  directed  into  the  general  fund 
of  the  county,  and  their  disposition,  like  that 
of  the  interest,  must  l>e  held  not  to  have  been 
provided  for  except  In  said  section  172.  It  is 
not  necessary  to  determine  the  effect  upon 
Siiid  section  of  the  several  acts  relating  to 
revenue  passed  by  the  legislature  prior  to  the 
revenue  act  of  1803.  Said  section  was  enact- 
ed as  a  jKirt  of  a  law  which  provided  gener- 
ally for  the  assessment  and  collection  of 
taxes.  That  of  ]8{)3  was  of  the  same  nature, 
and  purported  to  cover  the  same  ground,  and 


Digitized  by  Google 


Wash.)         FURTH  ti.  UNITED  STATES  MORTGAGE  &  TRUST  CO.  &23 


under  the  rale  reoopnteod  by  this  court  In 
State  T.  Coal  Co..  4  Waab.  422,  30  Fac.  72S, 
wonld,  by  Implication,  repeal  all  prior  reve- 
nue laws.  But  it  Is  not  uecessary  to  hold 
that  this  section  was  repealed  by  Implication. 
There  was  a  section  contained  In  the  act  of 
1893  which,  in  express  terms,  repealed  all  acts 
providing  for  tbe  assessment  and  collection 
of  taxes;  and  It  must  be  held  that  all  of  the 
act  of  1879.  if  then  In  force,  was  thereby  re- 
pealed. The  only  section  of  onr  statute  which 
had  made  provision  as  to  the  disposition  of  the 
penalty  or  interest  collected  upon  deltnquait 
taxes  has  been  repealed,  and  there  is  nothing 
ot  which  the  court  can  take  notice  to  show 
that  the  l^;lslature  has  recognized  tbe  gen- 
eral custom  referred  to  by  appellant. 

It  follows  that  the  rule  first  stated  must 
obtain,  and  that  it  must  be  held  that  the  pen- 
alty and  Interest  are  a  part  of  tbe  tax  col- 
lected, and  must  be  disposed  of  with  It. 
This  was  the  conclusion  arrived  at  by  the  su- 
perior <»art,  and  its  Judgment  in  tbe  premises 
muat  be  afflnned. 

BCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cnr. 


PURTH  et  al.  t.  UNITED  STATES  MORT- 
GAGE &  TRUST  CO. 

(Supreme  Court  of  WashingtoD,  Nov.  14, 
189S.) 

Adhikistsitors— Sale  of  Rbal  BIbtatk — Obdbe 
OF  Court— SuPFiciESCT. 

1.  Under  Code  Proc.  f  1006,  requiring  the 
eonrt.  on  petition  of  adminiBtrators  for  an  order 
for  the  sale  of  real  estate  of  their  decedent,  to 
issae  an  order  directing  "all  persons  interest- 
ed'* to  appear  to  show  cause  why  the  order 
should  not  be  granted,  the  names  of  the  inter- 
ested parties,  though  known,  need  not  be  given. 

2.  Failure  in  issuing  an  order  for  the  sale 
of  real  estate  of  decedent  by  administrators  to 
designate  the  paper  in  which  the  publication 
shall  be  made,  as  required  by  Code  Proc.  { 
1U07,  is  cored  tqr  an  order  of  court  confirming 
tbe  sale. 

Appeal  from  superior  court,  E^Ing  coun^; 
J.  W.  Langley,  Judge. 

Action  by  .Tacob  Furth  and  Minnie  Yesler, 
administrators,  against  the  United  States 
Mortgage  &  Trust  Company  for  the  specific 
performance  of  a  contract  of  purchase  of 
real  estate.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

It.  C.  Strudwick  and  W.  A.  Peters,  for  ap- 
pellant. Can-  &  Preston,  White  &  Mnnday, 
and  H.  E.  Shields,  for  respondents. 

SCOTT,  J.  The  respondents  were  dtily  ap- 
pohited  administrator  and  administratrix  of 
the  estate  of  Henry  L.  Yesler,  deceased. 
Pending,  and  as  a  part  of  tbe  admlnlstraidon 
thereof,  they  petitioned  the  court  for  an  oi^ 
der  to  sell  certain  real  estate.  The  sale  was 
directed,  and  tbe  property  waa  sold  to  ap- 
pellant for  tbe  Bum  of  fl30,00a   Ten  per 


cent,  of  the  purchase  price  was  paid,  and 
the  sale  was  confirmed  by  the  court.  A 
deed  of  the  premises  was  tendered  to  tbe 
appellant,  and  tbe  balance  of  the  purchase 
price  was  demanded.  Appellant  refused  to 
accept  the  deed,  or  pay  the  balance  of  the 
purchase  money,  on  the  ground  that  the  pro- 
ceedings were  Invalid,  and  that  tbe  same 
would  not  operate  to  transfer  title  to 
the  property;  whereupon  tbe  respondents 
brought  this  action,  setting  forth  the  proceed- 
ings, tendering  the  deed,  and  praying  that 
appellant  be  compelled  to  pay  the  balance  of 
the  purchase  price.  A  decree  was  rendered 
adjudging  the  proceedings  to  be  valid,  and 
that  appellant  should  pay  the  balance  of  tbe 
sum  bid,  and  this  appeal  was  taken  there- 
from. 

It  Is  conceded  that,  unless  the  proceedings 
were  sufficiently  regular  to  transfer  the  title 
to  the  property  in  question  to  the  appellant, 
It  had  the  right  to  refuse  to  pay  the  pur- 
chase price.  It  is  contended  that  said  pro- 
ceedings were  Invalid,  on  the  ground  that 
none  of  the  heirs  were  named  in  the  order  to 
appear  and  show  cause  why  a  sale  should  not 
be  granted,  but  said  order  was  directed  only 
"to  all  persons  Interested" ;  and  the  proceed- 
ings are  further  objected  to  I>ecause  no  news- 
paper waa  designated  by  the  court  for  the 
publication  of  the  notice  in  the  order  afore- 
said. 1 

It  is  conceded  tbat  the  wder  to  show  cause 
was  In  fact  published  the  required  number 
of  times  In  a  competent  newspaper,  and  that' 
this  waa  done  under  the  direction  of  the' 
clerk  of  said  court.  It  does  not  appear  that' 
the  aame  was  not  done  under  and  by  virtue' 
of  the  sanction  or  dlrectlcm  ot  the  judge  of  j 
said  court,  but  only  that  the  judge  did  not 
Issue  a  formal  order  of  publication,  desig-' 
natlng  a  particular  newspaper.  As  to  the' 
form  of  tbe  order,  tbe  statute  (section  1000, 
Code  Proc.)  doea  not,  in  terms,  require  it  to 
be  addressed  to  the  beirs  of  the  deceased 
by  name,  nor  hare  we  been  cited  to  any  pro- 
vision of  the  Code  requiring  this  to  be  done.| 
The  provision  of  the  section  aforesaid  Is 
that  tbe  Court  shall  make  an  order  directing 
"all  persona  Interested"  to  appear  at  tbe 
time  and  place  spcdfted;  and,  while  It  would 
be  proper  to  name  the  parties  interested, 
where  the  same  are  known,  we  do  not  think 
that  It  Is  essential,  under  existing  legisla- 
tion. It  Is  within  the  power  of  the  legisla- 
ture to  direct  such  sales  to  be  made  without 
notice,  and,  this  being  true,  the  leglslatore 
could,  of  course,  specify  the  kind  of  notice 
that  should  be  given.  Not  1b  there  any  pro- 
vision requiring  that  an  order  for  pnUlca- 
tlon  of  the  notice,  with  a  designation  of  a 
particular  newspaper,  shall  be  contained  In 
the  order  to  show  cause  why  a  sale  sbonld 
not  be  granted.  Section  1007  does  provide 
tliat  a  copy  of  such  order,  if  published,  sliaU 
be  published  in  such  newspaper  as  the  court 
shall  order,  and  regularly,  of  course,  there 
should  be  a  formal  order  entered  of  record. 
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But  It  seemB  to  us  that  tbe  matters  com- 
plained of  were  nothing  more  than  Irregoi- 
larltiea,  in  no  wise  fatal  to  the  proceedings, 
and  which  could  be,  and  were  subsequently, 
cured  by  the  order  of  the  court  confirming 
the  sale.  According  to  the  settled  law  of 
this  state,  under  the  repeated  holdings  of 
this  court,  upon  tbe  appointment  of  the  re- 
spondents as  administrator  and  admlnlstra- 
tilx,  reapectiTely,  the  court  obtained  juris* 
diction  of  the  real  and  personal  estate  of  the 
deceased,  and  the  administration  of  tbe  es- 
tate is  a  proceeding  in  rem  (Ryan  t,  FerguB- 
Bon,  3  Wash,  St.  35G,  28  Pac.  910;  Ackerson 
T,  Orchard.  7  Wash.  377,  34  Pae.  1100,  and 
35  Pac.  G05;  Hyde  v.  Heller,  10  Wash.  580, 
39  Pac.  249);  and  we  are  of  tbe  opinion  that 
the  Judgment  of  tbe  superior  court  must  be 
affirmed. 

HOYT,  C.  J.,  and  DUXBAE,  ANDERS, 
and  GORDON.  JJ..  concur. 


WILSON  T.  BOARD  OF  STATE  LAND 
COM'RS. 

(Supreme  Court  of  Washington.  Nor.  14, 

1805.) 

NAVIOABLB  WaTBRB— HaKBOR  LlNBfl. 

Under  Const,  art.  15,  S  1,  proTiding  for 
the  eatablishment  of  harbor  lines  by  tbe  board 
of  harbor  commissioners,  in  navigable  waters, 
in  front  of  "cities,"  and  section  3,  providing  that 
"municlaal  eori>orationB"  shall  hare  the  rinrht 
to  extend  their  streets  over  the  luterrening  tide 
lands,  the  board  has  power  to  establish  harbor 
lines  in  front  of  "towns,"  and  therefore  act 
March  21.  1895,  providing  for  the  disestablish- 
ment of  harbor  lines  In  front  of  "towns,"  is  on- 
constitutioQal. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  John  O.  Wilson  against  the 
board  of  state  land  commissioners.  From  a 
judgment  sustaining  demurrers  to  the  com- 
plaint, plaintiff  appeals.  Keveraed. 

Austin  E.  Griffiths,  for  appellant  S.  J. 
Chadwlck,  for  respondent 

DUNBAR,  J.  The  question  Involved  In  this 
case  is.  Is  the  act  of  March  21,  1805,  authoriz- 
ing, under  certain  conditions,  tbe  disestab- 
lishment of  harbor  lines  in  front  of  towns, 
consistent  with  article  15  of  tbe  constitution? 
tills  being  tin  attempt  by  Injunction  to  pre- 
vent the  disestablishment  by  respondents  of 
tbe  harbor  lines  in  front  of  the  town  of  Cos- 
mopolis.  Demurrer  to  complaint  was  sus- 
tained, and  exceptions  allowed  to  orders  sus- 
taining demurrer  and  Judgment  of  dismissal, 
from  both  of  wblcli  this  api>eal  Is  taken. 

The  act  under  discussion  provides,  among 
other  things,  that  upon  the  presentation  of 
certain  petitions,  release,  and  agreement, 
complying  with  its  provisions,  it  sball  l>e  the 
duty  of  respondent  board  fortliwith  "to  hear 
and  determine  such  petitions,  and  If  It  be 
determiucd  that  such  petitions  are  made  in 


good  faith,  and  that  the  prof  isions  of  this 
act  have  been  fully  compbed  with,  It  stiaU 
be  obligatory  upon  tbe  board  at  once,  to  dis- 
CBtablish  such  harbor  lines:  Provided  notb- 
tng  In  this  act  shall  be  deemed  to  apply  to, 
or  in  any  wise  affect  any  harbor  line  here- 
tofore established  at  or  In  front  trf  any 
city."  It  is  conceded  by  tbe  appellant  that 
the  statute  1b  plain  in  Its  prorlsloiu,  and 
was  passed  for  the  special  purpose  of  en- 
abling such  harbor  lines  as  the  one  in  qnen- 
tlon  to  be  set  aside;  also,  that  tbe  [)etitioner8 
have  brought  their  case  in  all  respects  with- 
in the  provisions  of  the  act  of  March  21,  1H85, 
above  referred  to;  and  It  Is  also  admitted 
that  the  town  of  Cosmopolis  is  a  town  of  tbe 
fourth  class,  duly  inconrarated  under  tbe 
general  laws  applicable  to  the  Incorporation 
of  towns.  Section  1  of  article  15  of  the  con- 
stitution, after  making  provisions  for  ap- 
pointment of  harbor  line  commission,  pro- 
vides tbe  duty  of  such  commission,  viz.  to 
"establish  harbor  lines  In  the  navigable  wa- 
ters of  all  harbors,  estuaries,  bays  and  Inlets 
of  this  state,  wherever  such  navigable  waters 
lie  within  or  in  front  of  the  corporate  limits 
of  any  city,  or  within  one  mile  thereof  up- 
on either  side";  and  certain  area  within  any 
such  lines  "shall  be  forever  reserved  for 
landings,  wharves,  streets,  and  other  conven- 
iences of  navigation  and  commerce."  It  is 
conceded  by  the  respondenta  that  the  power 
sought  to  be  exercised  by  tbe  board  in  this 
case  could  not  be  exercised  In  the  case  of  a 
city,  but  it  IB  insisted  that  the  constlttitional 
inhibition  does  not  extend  to  the  dlsestabllsb- 
nicnt  of  harbor  linos  heretofore  establlsbed 
in  front  of  towns.  It  seems  to  us  that  this 
question  has  been  squarely  declde<1  by  this 
court  In  the  case  of  State  v.  Board  of  Har- 
bor Line  Com'rs,  4  Wash.  6,  29  Pac.  938, 
where  It  was  held  that  "the  board  of  barbor 
line  commissioners  is  authorized,  under  arti- 
cle 15,  8  1,  of  the  constitution,  to  estaldlBh 
liarbor  Hues  In  front  of  towns,  aB  well  as 
cities."  This  decision  IB  noticed  by  the  re- 
spondent in  his  brief,  but  be  insists  that  it 
is  not  applicable  to  the  case  at  bar,  and  that 
the  reference  to  section  3  of  article  IS  by  the 
court  In  the  case  alxJve  mentioned  was  not  war- 
ranted by  any  fact  arising  in  the  case  then  at 
bar,  but  that  the  decislcoi  was  based  uptm 
the  relation  of  the  statutes  then  ia  force  to 
said  article  15.  W^e  have  examined  that  de- 
cision with  some  care,  and  also  tbe  brief  of 
respondent  in  that  case,  which  contains  the 
following  statement:  "The  question  Is  here 
squarely  pretwnteil,  then,  whether  the  consti- 
tution gives  to  the  board  of  harbor  Hue  com- 
missioners any  jurisdiction  to  lay  out  harbor 
lines  In  front  of  a  town,  as  distinguished 
from  a  city.  Tbe  appellants  argue  that  It 
does,  and  seem  to  rest  their  arguments  main- 
ly upon  the  usl-  of  tbe  broad  term  "municipal 
corporations'  In  section  3  of  article  15  of  the 
coustitutiou."  The  brief  of  the  appellant  also 
states  tbe  FMime  proposition,  and  relics  \\\ton 
the  phraseology  of  secti(m  3;  and  the  oplnloo 
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BhowB  conclnslvely  tbat  the  court  was  con- 
BtrnlDg  the  coDBtltutlonal  provision,  rather 
than  the  statutes,  as  It  was  conceded  that 
the  powers  of  the  board  of  harbor  line  com- 
mlsBioners  were  dependent  upon  the  consti- 
tution. It  will  not  do  to  hold  that  the  consti- 
tution, In  the  article  referred  to,  used  the 
word  "city"  with  reference  to  towns  for  the 
purpose  of  compelling  the  establishment  of 
harbor  lines,  and  then  construe  the  same 
section  to  mean  exactly  the  opposite  for  the 
purpose  of  destroying  the  same  lines;  and. 
If  It  were  an  original  proposition  before  this 
court,  we  should  be  Inclined  to  render  the 
same  decision.  We  think  that  all  the  iwwer 
that  can  be  exercised  by  the  legislature  Is 
found  In  section  2,  which  provides  that  "the 
legislature  shall  provide  general  laws  for 
the  leasing  of  the  right  to  build  and  maintain 
wharres,  docks,  and  other  structures,  upon 
the  areas  mentioned  In  section  1  of  this  ar- 
ticle," and  no  other  Interference  was  allow- 
ed, excepting  the  privilege  granted  to  munic- 
ipal corporations  to  extend  their  streets  over 
intervening  tide  lands,  to  and  across  the 
areas  reserved.  It  was  evidently  the  inten- 
tion of  the  constitution  to  place  this  question 
at  rest  when  the  harbor  lines  had  once  been 
established,  and  the  argument  of  the  appel- 
lant in  relation  to  the  expediency  of  the  law, 
viz.  that  these  lines  are  more  often  an  im- 
pediment to  commerce  and  navigation  than 
otherwise,  is  an  argument  which.  In  our 
Judgment,  would  have  been  more  properly 
addressed  to  the  makers  of  the  constitution; 
but,  as  the  law  now  stands,  we  are  of  the 
opinion  that  the  only  way  to  disestablish  a 
harbor  line  is  through  the  agency  of  a  con- 
stitutional amendment  It  follows  that  the 
cause  wUl  be  reversed,  with  instructions  to 
the  lower  court  to  overrule  the  demurrer, 
and  grant  the  injunction  prayed  for. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
3J.,  concur. 


KOGERS  et  al.  v."  MILLER.1 

(Supreme  Court  of  Washington.   Nov.  20, 
IS95.) 

QuiBTiKQ  Title— Adtbksb  Pobbbbsion— Pleadino 
— Pboof— MoRTOAOE— Spfficiesct  of  Descbii^ 
tion— jupohbkt  of  fokboloburb — coi.ljltbrai. 
Attace — Prebc  mptioxs. 

1.  In  an  action  to  q^uiet  title,  evidence  of  ti- 
tle by  adrerse  possession  is  admissible  under 
an  allegntion  of  ownership  in  fee. 

2.  Evidence  that  for  2R  years  plaintiffs 
regnlarly  listed  certain  Innd  for  taxation;  that 
It  was  asBesacd  airainst  them,  and  that  they  paid 
the  taxes  tliercoii;  that  they  exercised  nets  of 
ownershin  by  sellinir  timber  to  different  persons 
and  refusing  to  permit  others  to  take  timber; 
and  that  for  a  portion  of  the  time  the  land  was 
in  the  actual  possession  of  their  agent.— is  suf- 
ficient to  stiow  title  by  adverse  possession, 

3.  W.  settled  on  land,  i^rior  to  its  survey, 
under  an  act  of  congress  which  authorized  him, 
after  the  surveys  were  extended,  to  make  his 
claim  conform  as  nearly  as  practicable  to  legal 
anbdlrisions.   W.  afterwaras  mortgaged  the 

1  Rehearing  pending; 


premises,  describing  them  as  "all  that  certdn 
parcel  ♦  ♦  «  known  as  "W/s  land  claim,'  sit- 
uated," etc.  Held  that,  though  the  description 
in  the  mortgage  conflicted  witii  that  in  the  pre- 
vious notification  filed  by  W.,  and  was  shown 
by  BubBegueut  surveys  to  be  in  fact  erroneous, 
it  nevertheless  conveyed  the  "land  claim." 

4.  A  decree  of  foreclosure  rendered  by  a 
court  of  compet«it  jurisdiction,  which  finda  that 
service  of  the  summons  and  complaint  was  duly 
made  according  to  law,  is  valid  on  collateral  at- 
tack, though  a  summons  Issued  in  the  proceed- 
ings was  legally  insufficient,  if  it  aniears  that 
there  was  time  fo^-  another  summons  and  for  a 
valid  service  thereof. 

Appeal  from  soperior  court,  Pierce  connty} 
John  C.  Stallenp,  Judge. 

Action  by  B.  B.  Rogers  and  another 
against  Fred  C  Miller  to  quiet  title.  From 
a  decree  for  plaintiffs,  defendant  appeals. 
Afflrmed. 

Ira  A.  Town  and  W.  W.  Likens,  for  appel- 
lant. Sharpsteln  &  Blattner,  for  respond- 
ents. 

GORDOK,  J.  This  appeal  Is  from  a  de- 
cree of  the  superior  court  of  Pierce  county 
quieting  respondents'  title  to  certain  real 
property.  It  appears  from  the  record  that, 
some  Ume  In  18uO,  William  B.  Wilton  set- 
tled upon  the  premises  In  dispute  under  the 
act  of  congress  of  September  27, 1850,  known 
as  the  "Donation  Act."  On  April  7.  1855,  he 
filed  his  notification.  On  May  29,  1869,  he 
submitted  his  flual  proof  to  the  register  and 
receiver  of  the  United  States  land  office  at 
Olympla,  which  proof  was  accepted  by  them, 
and  certificate  for  patent  duly  issued.  On 
August  27,  1871,  a  patent  for  said  land  was 
issued.  On  January  9,  1800,  after  the  ex- 
piration of  the  period  of  residence  required 
by  the  donation  act,  Wilton  and  wife  mort- 
gasred  the  premises  to  S.  McCaw  and  re- 
spondent Rogers  to  secure  the  payment  of 
?601  due  on  January  1,  1862.  Thereafter 
proceedings  were  Instituted  in  the  district 
court  of  the  Third  judicial  district  of  Wash- 
ington Territory,  and  on  the  25th  day  of 
May,  1866,  a  decree  of  foreclosure  was  duly 
made  and  entered  therein.  Pursuant  to  said 
decree  said  mortgaged  premises  were  sold, 
said  mortgagees  becoming  the  purchasers  at 
said  sale,  which  sale  wns  thereafter  con- 
firmed by  an  order  of  said  court,  and  a  deed 
to  said  premises  duly  executed  by  the  sher- 
iff. Subsequeutly  resimndent  Llttlejohn  suc- 
ceeded to  all  of  the  interest  of  said  McCaw 
In  said  premises.  It  further  appears  that, 
some  time  In  1861  or  1862,  said  Wilton  re- 
moved from  the  territory  of  Washington  to 
Mexico;  that  thereafter  bis  whereabouts 
was  unknown  to  bis  former  friends  and  ac- 
quaintances, who  believed  him  dead.  On  the 
18th  of  August,  1890,  said  Wilton  conveyed 
said  premises  to  the  appellant.  Miller.  The 
lower  court  found  that  the  respondents  "are 
now.  and  for  a  period  of  more  than  20  years 
preceding  the  commencement  of  this  action 
had  been,  in  the  pMsesslon"  of  the  premises 
in  question,  and  Oat  they  "are  the  owners 
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In  fee  each  of  an  undivided  one-half  of  aald 
premlBes;  that  the  claim  of  the  defendant 
[appellant]  to  said  premises  Is  without  any 
right  whatever,  and  the  said  defendant  [ap- 
pellant] has  neither  estate,  right,  title,  nor 
Interest  whatever  In  said  land  or  any  part 
thereof." 

The  appellant  contendH  that  respondents 
did  not  plead  adverse  possesBlon  under  color 
of  title,  and  that  the  lower  court  erred  In 
permitting  any  evidence  thereof  to  be  giv- 
en. ThU  contention  we  think  is  unfounded. 
The  allegation  of  ownership  In  fee  entitled 
the  respondents  to  introduce  proof  of  any  ti- 
tle. Including  that  acquired  by  adverse  pos- 
sesalon.  Such  was  the  holding  of  this  court 
in  Raymond  v.  Slorrison,  8  Wash.  150,  37 
Pac.  318,  where  it  was  said:  "It  would  only 
have  been  necessary  for  them  to  allege  ttuit 
they  were  the  owners  in  fee,  and  lawfully 
seised  and  possessed  of  it,  in  order  to  state 
a  good  title  in  themselves.  They  could  then 
have  proved  upon  the  trial  that  their  title 
was  based  upon  an  adverse  possession  main- 
tained for  the  requisite  period,  since  such 
possession  is  now  generally  held  to  confer 
upon  the  possessor  the  absolute  legal  title 
In  fee  of  the  estate."  The  evidence  of  ad- 
verse possession  was  competent  and  suffi- 
cient It  ia  undisputed  that  for  25  years 
last  past  the  respondents  regularly  listed 
said  land  for  taxation;  that  It  has,  during 
all  of  said  time,  been  assessed  to  them,  and 
the  taxes  thereon  have  for  said  entire  period 
been  paid  by  them;  that  they  continually 
and  without  interruption  exercised  the  usual 
acts  of  ownership,  selling  timber  to  differ- 
ent persons  and  refusing  to  permit  others  to 
talte  timber  therefrom,  and  suffering  parties 
to  go  upon  the  land  and  refusing  to  extend 
like  privll<^:es  to  others,  and  for  a  portion  of 
the  time  the  property  bad  been  In  the  actual 
possession  of  their  agent  We  have  exam- 
ined the  evidence  submitted  below  and  think 
it  amply  sufficient  to  sustain  the  finding  of 
the  lower  court  in  this  regard,  and  that  the 
case  made  by  the  evidence  Is  much  stronger 
than  that  presented  by  the  record  in  Land 
Co.  V.  Dibble,  4  Wash.  7G4,  31  Pac,  30,  which 
was  there  held  sufficient. 

Second.  The  description  of  the  premises  in 
the  notification  filed  by  Wilton  in  1855  con- 
flicts with  the  description  given  In  the  mort- 
gage to  McCaw  and  Rogers,  heretofore  men- 
tioned, and  tlie  descrlpuon  contained  iu  the 
certificate  and  patent  also  conflicts  with  both 
the  description  In  the  mortgage  and  notlfl- 
cation;  and  It  Is  contended  by  the  appellant 
that  the  mortgage  does  not  cover  any  of  the 
premises  described  in  the  notification,  ex- 
cepting only  10  acres.  He  further  contends 
that  if  this  was  due  to  a  mistake  In  describ- 
ing the  premises  in  the  mortgage,  the  lat- 
ter should  have  been  reformed  prior  to  fore- 
closure, and  that  a  deed  founded  upon  such 
false  and  erroneous  description  is  wholly  in- 
sufficient to  give  color  of  title.  From  the 
proof  it  satisfactorily  appears  that  Wilton 


entered  but  one  piece  of  land  under  said  do- 
nation act,  and  had  but  one  "land  claim"; 
that  his  settlement  thereon  was  made  prior 
to  the  survey.  In  said  mortgage  the  prem- 
ises are  described  as  "all  of  that  certain  par- 
cel or  quarter  section  of  land  known  as  'Wil- 
ton's Land  Claim,'  situated  on  what  is 
known  as  the  'Narrows,'  at  the  entrance  of 
Puffet  Sound,  south  and  east  side  marked 
and  bounded,"  etc.  Then  follows  n  more  par- 
ticular description.  The  act  of  congress  in 
question  authorized  the  claimant,  after  the 
surveys  were  extended,  to  make  his  claim 
conform  as  nearly  as  practicable  to  legal 
subdivisions.  What  he  undertook  to  mort- 
gage, and  did  mortgage,  was  his  "land 
claim,"  and  the  mere  fact  that  a  subsequent 
survey  disclosed  tliat  the  particular  descrip- 
tion of  such  "land  claim"  contained  in  the 
mortgage  was,  In  fact,  erroneous,  caniu>t 
avail  the  appellant.  Association  v.  Vierra, 
48  Cal.  572;  Kcrnan  v.  Baham,  45  La.  Ann. 
700,  13  South.  135. 

Third.  Appellant  also  Insists  that  the  de- 
cree of  the  district  court  foreclosing  sold 
mortgage  was  and  is  void  for  want  of  juris- 
diction, because  the  notice  or  summons  is- 
sued to  defendant  In  said  cause  waa  not  in 
the  form  required  "by  law  In  tills:  that  the 
time  provided  in  said  summons  for  the  ap- 
pearance of  said  defendant  waa  therein  stat- 
ed to  be  three  months  after  September  25, 
1865,  Instead  of  two  months,  and  that  the 
words  of  the  statute,  "which  will  come  on  to 
be  heard  at  the  first  term  of  the  court,**  are 
not  contained  In  said  notice  or  summons. 
For  a  better  understanding  of  this  objection. 
It  may  be  stated  that  all  of  the  files  In  the 
foreclosure  suit  are  lost,  and  none  of  them 
were  produced  upon  the  trial  of  this  cause 
below.  Secondary  evidence  as  to  certain  of 
the  proceedings  token  in  said  foreclosure  ac- 
tion was  offered  and  received.  We  deem  It 
unnecessary  to  determine  whether  a  sum- 
mons of  the  character  so  shown  to  have  bem 
issued  in  said  cause  was  legally  sufficient. 
In  view  of  other  considerations  which  aeem 
to  us  of  controlling  importance,  vis.:  (1) 
The  decree  Itself  recites  that  It  appeared  to 
the  court  therein  that  "service  of  the  com- 
plaint and  notice  had  been  duly  made  ac- 
cording to  law";  and  (2)  assuming,  without 
deciding,  that  the  summons  In  question  vras 
legally  insufflcient,  there  nevertheless  was 
ample  time,  after  completion  of  the  publica- 
tion of  such  summons,  for  another  and  en- 
tirely sufflofent  summons  to  have  been  Is- 
sued and  served,  and  In  the  absence  from 
the  record  of  any  such  summons  or  evidence 
concerning  It,  this  court  would  presume.  In 
aid  of  the  decree,  and  as  against  collateral 
attack,  that  such  was  the  fact.  "Every  fact 
not  negatived  by  the  record  will  be  pre- 
sumed In  aid  of  the  Judgment,  and  It  will 
only  be  held  void  when  it  affirmatively  ap- 
pears from  the  record  that  the  court  bad  no 
Jurisdiction  to  render  It"  Munch  v.  Mc- 
Laren, 9  Wash.  G76,  38  Pac.  205.    The  court 
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rendering  the  decree  of  foreclosure  was  a 
court  of  general  jurisdiction,  having  juris- 
diction of  the  subject-matter,  and  it  became 
a  question  for  it  to  determine  the  suflBcIency 
of  the  service  of  summons  In  said  case. 
Ttiat  question,  as  we  have  seen,  It  did  deter- 
mine, and  the  decree  expresses  such  deter- 
mination, viz.  that  service  of  the  complaint 
and  notice  had  been  duly  made  according  to 
law.    "There  having  been  time  for  another 
summons  and  for  a  valid  service  of  the 
same,  they  will  be  presumed  in  the  case  of 
such  finding."    Mnlvey  t.  Gibbons,  87  111. 
367;   Miller  v.  Handy,  40  111.  448;   Lyle  v. 
Horstman  tTex.  Civ.  App.)  25  S.  W.  802. 
The  finding  of  the  court  "that  service  of  the 
comitlaint  and  notice  had  been  duly  made 
according  to  law"  is  not  contradicted  by 
merely  showing  that  a  summons  which  was 
legally  Insufficient  had  in  fact  been  pub- 
lished.   "As  much  reliance  ought  to  be 
placed  on  the  finding  of  a  court,  as  respects 
Its  jurisdiction,  as  to  other  facts  In  the  case, 
unless  contradicted  by  the  record  Itself;  oth- 
erwise, opportunity  might  be  afforded  in 
many  Instances,  by  the  destruction  of  the 
files  by  parties  interested,  or  by  mere  acci- 
dent, to  defeat  sales  made  in  the  utmost 
good  faith.  •  •  •  It  is  conceded  the  sum- 
mons to  the  July  term  of  the  county  court 
was  without  authority  of  law,  and  that 
service  upon  it  would  have  given  the  court 
no  jurisdiction  over  the  person  of  the  de- 
fendant.   But,  between  that  term  and  the 
conTening  of  the  court  for  the  August  term, 
there  was  ample  time  in  which  another 
BummouB   might   have   been    Issued  and 
Berred.    It  must  have  so  appeared  to  the 
court,  for  it  solemnly  found  defendant  'had 
due  and  1^^  notice'  of  the  filing  of  the 
petition,  from  the  return  of  the  sheriff  on 
the  anmmous.    There  is  nothing  to  show 
the  court  acted  on  the  void  summons  to  the 
July  term  of  the  court    The  presumption 
is  the  court  knew  tbat  summons  was  void, 
as  having  been  issued  contrary  to  provisions 
of  the  statute,  and  that  service  of  it  by  the 
sheriff  did  not  give  the  defendant  'due  aud 
legal  notice'  of  the  filing  of  the  petition. 
How,  then,  did  the  court  liud  It  had  Juris- 
diction of  the  person  of  the  defendant?  It 
must  have  been  from  a  summons  Issued  to 
the  August  term,  upon  which  there  was  the 
proper  return  of  service  by  the  sheriff;  oth- 
erwise, its  finding  on  the  question  of  juris- 
diction would  he  absolutely  untrue.  All  rea- 
sonable presumptions  are  in  favor  of  tbe  ju- 
risdiction of  the  court,  and  tbe  law  will  pre- 
sume, prima  facie,  at  least,  from  the  finding 
of  the  court,  that  such  was  the  fact,— tbat 
such  summons,  with  the  proper  return  on  it, 
was  before  the  court,  aud  may  have  been 
abstracted  or  lost  from  the  files."  Matthews 
V.  Hoff,  113  111.  90. 

Fourth.  It  appeal^  that,  after  this  cause 
had  been  submitted  to  the  court  below  upon 
the  proofB  and  arguments  ot  counsel,  the 


court  reopened  the  cause  and  received  fur- 
ther testimony  upon  behalf  of  plaintiffs. 
This  testimony  was  taken  only  after  due  no- 
tice to  the  appellant.  We  think,  under  the 
circumstances,  that  the  course  pursued  was 
not  an  abuse  of  the  discretionary  powers 
of  the  trial  court,  and  we  have  failed  to  find 
anything  in  the  testimony  so  taken  that 
could  be  considered  as  affecting  the  rights 
of  parties. 

Other  points  of  error  presented  by  appel- 
lant's brief  have  been  examined,  but  we  con- 
sider none  of  them  of  sufficient  importance 
to  warrant  a  revenol  ot  the  deczee,  which 
will  be  affirmed. 

ANDEBS.  SOOTT.  and  DUMBAB,  33., 
concur. 

HOYT.  C.  J.  1  concur  In  the  reanlt,  but 
not  in  what  Is  said  as  to  adverse  possession. 


REMINGTON  v.  PRICE  et  al. 

(Supreme  Court  of  Waahlngtoo.  Nov.  16, 
1895.) 

APFBAI^-^IITDlNQt— OUBOTIOMB  NOT  BaIBBD 

Bblow. 

An  objection  that  the  court  erred  in  ren- 
dering judgment  without  finding  the  facts  in 
issDe  cannot  be  raised  for  the  first  time  on 
appeal.  Pisster  Co.  Johnson,  89  Pac.  115, 
10  Wash.  445.  followed. 

Appeal  from  supertor  court,  Place  coun^; 
John  G.  Stallcnp,  Judge. 

Action  by  Arthur  Remington,  receiver,  etc., 
against  James  H.  Price  and  otben.  From  a 
judgment  for  defendants,  plalntlfT  appeals. 
Affirmed* 

Parsons,  Corell  &  Parsous,  for  appellant. 
Crowley  &  Sullivan  and  Snell  &  Bedford,  for 
respondents. 

DUNBAR,  J.  This  Is  an  action  by  a  re- 
ceiver to  obtain  possession  of  certain  prop- 
erty in  the  hands  of  the  sheriff  for  the  pur- 
pose of  managing  and  controlling  said  prop- 
erty, the  prayer  being  for  an  injunction  re- 
straiuing  the  sale  by  said  sheriff;  the  sheriff 
having  possession  by  virtue  of  an  execution 
issued  on  several  different  judgments,  which 
the  plaintiffs  alleged  to  have  been  fraudu- 
lently and  illegally  obtained. 

We  will  first  notice  the  purely  legal  ques- 
tions involved,  the  first  being  a  question  of 
practice,  viz.  an  error  assigned  by  the  appe- 
lant, that  the  court  erred  in  rendering  any 
judgment  without  finding  the  facts  In  Issue 
upon  which  the  judgment  was  based.  Tliis 
contention  was  disposed  of  adversely  to  tbe 
claim  of  appellant  in  Plaster  Co.  v.  Johnson, 
10  Wash.  445,  39  Pac.  115,  where  we  held 
that  an  objection  that  no  finding  of  facts 
was  made  by  the  court  In  an  action  tried  by 
it  cannot  be  urged  on  appeal,  unless  there 
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has  been  a  request  for  a  finding,  or  an  ob- 
jection raised  for  want  of  one  when  pre- 
sented in  the  court  below.  The  record  in 
this  case  does  not  show  that  any  such  objec- 
tion was  interjjoaed.  There  was,  as  shown 
by  the  record,  request  for  a  finding;  but  It 
was  a  request,  not  for  a  general  finding  by 
the  court,  but  for  particular  findhigs  sug- 
gested by  the  appellant,  and  whether  the 
court  erred  In  refusing  those  particular  find- 
ings we  will  notice  hereafter. 

The  next  contention  Is  that  the  Judgments 
were  void  under  the  statute  providing  for 
the  confession  of  Judgments  without  action. 
In  that  they  were  not  In  accordance  with 
sections  418  and  410  of  the  Code  of  Pro- 
cedure. This  question  was  also  decided  ad- 
versely to  appellant's  contention  In  Bank  v. 
Levy,  10  Wash.  499,  39  Pac.  142. 

It  iB  contended  by  the  respondent  that  this 
action  was  a  collateral  attack  on  Judgments 
rendered  by  the  court  having  Jurisdiction  of 
the  persons  to  the  action  and  of  the  subject- 
matter,  and  hence  could  not  be  sustained. 
Without  passing  upon  this  question,  how- 
ever, we  are  satisfied  from  a  thorough  ex< 
amination  of  the  record  that  these  judg- 
ments were  not  successfully  attacked  upon 
the  merits  of  the  case,  and  that  the  findings 
asked  for  by  the  appellant  were  either  Im- 
material or  could  not  be  found  from  the  tes- 
timony. At  least,  we  think  that  the  court 
was  justified,  under  the  testimony,  in  re- 
fusing to  find  as  requested  by  the  appellant. 
Some  of  the  findings  requested  were  in  abso- 
lute contradiction  to  undisputed  testimony, 
and  there  were  others  where  the  testimony 
was  conflicting;  and,  without  especially  re- 
viewing the  testimony  In  the  case  which  ap- 
plies to  the  different  findings  of  fact  asked 
for  by  the  appellant,  we  are  of  the  opin- 
ion that  the  conclusion  reached  by  the  trial 
court  was  a  correct  one,  and  that  the  cause 
should  have  been  dismissed.  The  Judgment 
will  therefore  be  afflrmed. 

HOYT,  C.  J.,  and  SCOTT,  GORDON,  and 
ANDERS,  JJ.,  concur. 


TAKE  V.  PUGH  et  al 

(Supreme  Court  of  Washington.  Nov.  18, 
181)5.) 

HOTioK  TO  Sthikb  Tistimokt— Cohmunitt  Prop- 
erty— Separate  Carxishb— Donation. 

1.  A  motion  to  strike  out  all  the  testimony 
upon  a  certain  issue  is  pn^erly  denied  if  any  of 
it  is  competent. 

2.  The  eamlnm  of  the  wife,  an  well  as  those 
of  the  husband,  where  they  are  living  together, 
belong  prima  facie  to  the  community. 

3.  Where  a  huaband  told  his  wife,  who  wan 
aboutto  eogage  in  the  buainesa  of  keeping  board- 
era,  that  wbatevei*  money  she  made  should  be 
her  separate  property,  and  afterwards  paid  his 
own  board,  personal  property  purchased  by  the 
wife  with  the  ^fiti  of  the  business,  and  taken 


possession  of  by  her  with  the  hnsbRnd's  eon- 
sent,  in  not  subject  his  debts  accruing  after 
such  property  was  obtained. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  Jennie  Take  against  F.  McK. 
Pugh  and  otliers  to  recover  personal  prop- 
erty. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Oriffitts  &  Nuzum,  for  appellants.   A.  M. 

S.  HllgaiHl,  for  respondent. 

HOTT,  C.  J.  This  action  was  brought  to 
recover  possession  of  certain  personal  prop- 
crt}-,  and  damages  for  Its  detention.  Prom 
defendants'  answer  It  appeared  that  their 
claim  was  founded  upon  a  levy  under  at- 
tachment In  a  suit  against  the  plaintiff  and 
her  husband.  The  plaintiff's  right  to  posses- 
sion Is  founded  upon  her  claim  that  the  prop- 
erty belonged  to  her;  that  of  the  defendants 
upon  the  claim  that  it  was  community  prop- 
erty. And  the  question  presented  by  these 
adverse  claims  is  the  principal  one  whlcb  we 
are  called  upon  to  decide. 

There  is  a  further  claim  that  error  was 
committed  by  the  trial  court  in  refusing  to 
strike  the  testimony  offered  by  the  plaintiff 
to  show  that  she  had  been  damaged  by  the 
detention  of  the  property.  This  motion  was 
aimed  at  all  of  the  testimony  upon  that  sub- 
ject. Some  of  it  was  clearly  competent. 
The  motion  was  therefore  properly  denied. 
There  was  enough  competent  testimony  upon 
the  question  of  damages  to  require  Its  sub- 
mission to  the  Jury,  and,  as  no  exceptions 
were  taken  to  the  manner  in  which  it  was 
submitted,  no  claim  of  error  can  be  sustaln- 
e<I  growing  out  of  the  court's  action  In  tbat 
regard. 

It  appeared  from  the  testimony  that  the 
property  had  been  acquired  by  the  wife 
with  money  which  she  had  received  from 
persons  whom  she  had  kept  as  boarders,  and 
for  work  done  by  her  as  a  dressmaker.  It 
also  api)eared  that,  before  she  consented  to 
engage  in  the  business  by  means  of  which 
this  money  was  obtained,  her  husband  told 
her  that,  if  she  did  so,  whatever  money  she' 
mitde  should  be  her  separate  property;  and 
to  further  establish  the  fact  that  as  between 
the  husband  and  wife  It  was  understood  to 
be  the  business  of  the  wife,  and  not  of  the 
commxinity.  It  was  shown  that  the  husband 
paid  the  wife  for  his  board  the  same  as  did 
other  boarders.  That  the  earnings  of  the 
wife,  as  well  as  those  of  the  husband,  when 
they  are  living  together,  prima  facie  belong 
to  t!ie  community,  has  been  held  to  be  the 
law  Jn  most,  if  not  all,  of  the  states  which 
have  statutes  similar  to  our  own.  This  rule 
was  recognized  and  applied  to  the  statutes 
of  this  state  in  the  case  of  Abbott  v.  Wether- 
by,  6  Wash.  507,  33  Pac.  1070.  Under  it,  if 
the  wife  had  done  what  she  did,  without 
any  agreement  between  herself  and  her  bti»- 
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band  as  to  wlw  should  have  the  benefit  of  her 
serrlces,  the  mon^  xecelred  thwefor  vould 
have  been  that  of  the  community.  It  fol- 
lows that,  if  the  money  was  hers,  It  was  by 
reaaon  of  the  taut  that  what  was  said  and 
done  by  the  husband  amounted  to  a  gift  to 
her  of  the  money  rec^red.  It  Is  not  claim- 
ed that  this  would  not  have  been  sufficient 
tor  the  paxpoBO  if  the  looperty  had  been  in 
existence,  and  had  been  at  the  time  dellv- 
ered  to,  and  rince  retained  by,  the  wife. 
But  the  contmtlon  is  that,  at  the  time  the 
arrangement  was  entered  into,  that  which 
was  attempted  to  be  dimated  was  not  In  ex- 
istence, and  could  not  be  delivered,  and 
that,  for  that  reason,  the  attempted  gift 
could  hare  no  dTect.  The  general  rule  is 
that  a  gift,  to  be  effectlTe,  must  be  consum' 
mated  by  delivery;  but  it  does  not  follow 
that,  under  the  circumstances  disclosed  by 
the  evidence  In  this  case,  the  money  received 
by  the  wife  was  not  legally  donated  by  the 
hnsband.  The  consent  on  bis  part  tliat  she 
sbonld  render  these  services,  and  receive  pay 
th«efor  as  her  own,  was  a  continuing  ar- 
rangement, and  was  In  force  at  the  time  abe 
received  the  money;  hence,  when  she  re- 
ceived each  mm,  she  received  It  as  her 
own,  by  express  direction  of  the  husband, 
and  the  ^ect  was  the  same  as  though  the 
money  had  first  been  In  his  bands,  and  bad 
been  then  delivered  to  her  as  a  gift.  Be- 
sides, If  the  technical,  legal  title  to  the 
mon^  may  be  said  not  to  have  passed  to 
her,  yet.  under  the  circumstances,  when  the 
several  articles  were  purchased,  brought 
into  the  house,  and  taken  possession  of  by 
her  as  her  separate  property,  with  the  con- 
sent of  the  husband,  such  consent  and  tak- 
ing poBsesslon  amounted  to  a  gift  from 
the  hnsband  to  the  wife.  Property  acquired 
under  circumstances  very  almtlar  to  those 
disclosed  by  this  record  has  been  held  by 
the  courts  of  other  states  to  belong  to  the 
wife  (see  Johnson  t.  Burford,  89  Tex.  242, 
and  Von  Glahn  v.  Brennan  [Cal.]  22  Pac. 
597);  and  no  case  holding  to  the  contrary 
where  the  circumstances  were  at  all  similar 
has  been  brought  to  our  attention.  The  ef- 
fect of  such  as  arrangemeut  t>etween  hus- 
band and  wife,  when  attacked  by  creditors 
who  were  such  at  the  time  the  property  was 
acqnired,  is  not  here  preBCntetl.  It  is  no- 
where shown  that  any  of  the  proi)erty  was 
obtained  after  the  debt  was  incurred  for 
which  the  action  was  brought.  Besides,  the 
nature  of  the  property  was  such  tliat  a  cred- 
itor would  not  be  presumed  to  have  relied 
upon  It  as  a  basis  for  credit  It  was  sub- 
stantially all  household  furniture  or  wearing 
apparel,  and  exempt  from  execution  or  at- 
tachment to  a  householder  living  in  the 
state. 

The  motion  of  the  appellants  for  a  peremp- 
tory Instruction  to  the  Jury  to  find  In  their 
favor  was  rightfully  denied,  and  the  proofs 
were  sufficient  to  support  the  verdict  of  the 
jury  to  the  effect  that  the  goods  were  the 
T.42P.II0.6— 34 


aerate  property  of  the  trife.  The  Judg- 
ment wUl  be  affirmed. 

ANDERS,  SCOTT,  DUNBAB,  and  GOK- 
DOM,  JJ.,  concur. 


COHEN  V.  DRAKE. 

(Supreme  Court  of  Waahiagton.   Nov.  21, 
1805.) 

Evidence— Remarks  bt  Counhbi.— RBrERSAi- 
Where  plaintiff,  as  witness,  to  refresh  hia 
memory  ns  to  s;>ociSc  amounts  loaned,  refers 
to  cnuceled  chet-ks  given  by  him,  and  bis  coun- 
sel has  them  marked  for  identification,  but  they 
are  not  put  in  evidence,  a  reference  to  them  by 
such  counsel  in  his  argument  before  the  jury 
will  be  ground  for  reversal. 

Appeal  from  superior  court,  PiCTce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  A.  Cohen  against  James  G. 
Drake,  United  States  marshal,  for  conversion 
of  property  seized  under  writ  of  attachment. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed.  j 

Sharpstein  &  Blattner  and  Cox,  Cotton, 
Teal  &  Minor,  for  appellant 

DUNBAR,  J.  One  Louis  Wallersteln  was 
engaged  in  the  wholesale  and  retail  confec- 
tionary bUBlnesB  In  the  city  «f  Tacoma,  and 
also  dealt  in  cigars.  Esberg,  Bachman  & 
Co.,  of  Portend,  Or.,  were  creditors  of  the 
said  Wallersteln  on  the  26th  of  June,  1893,' 
to  the  amount  of  $2,70o.  They  brought  their 
action  to  recover  the  same  in  the  United 
States  district  court,  and  at  the  same  time 
sued  out  a  writ  of  attachment,  which  was 
placed  In  the  hands  of  the  appellant,  James 
C.  Drake,  who  was  United  States  marshaL' 
In  response  to  the  writ  the  goods  of  Waller- 
st^n,  or  the  goods  which  It  is  contended  by 
the  appellant  then  belonged  to  Wallersteln, 
were  attached  by  the  marshal  and  sold; 
and  the  respondent  here,  A,  Cohen,  brought 
his  action  against  the  marshal  for  the  value 
of  the  goods  so  attached  and  sold,  and  for 
damages  for  their  conversion.  The  appel- 
lant answered,  setting  up  the  attachment 
and  sale  under  the  order  of  the  court,  and 
the  fraudulent  transfer  by  Wallersteln  of  the 
goods  in  question  to  respondent,  Cohen. 
Cohen  was  brother-in-law  of  Wallersteln; 
was,  at  the  time  of  the  alleged  transfer  of 
the  goods  to  him  by  Wallersteln,  living  with 
Wallersteln  as  a  member  of  the  family;  had 
been  so  living  for  a  long  time  prior  thereto, 
and  continued  so  to  live  for  some  time  after 
the  transaction.  He  had  been  working  in 
the  capacity  of  a  clerk  for  Wallersteln,  and 
testifies  that  Wallersteln  was  owing  him  a 
large  amount  of  money,  a  small  portion  of 
which  was  for  money  loaned  by  him  to  Wal- 
lersteln, but  the  greater  portion  of  which 
was  for  wages  due  as  clerk;  be  not  having 
drawn  his  salary,  but  having  left  It  In  the 
hands  of  Wallersteiu,  drawing  only  such 
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amonnt  as  was  necemary  to  meet  his  per- 
sonal expenditures.  Upon  these  Issues  the 
case  went  to  trial,  and  a  jnd^ent  was  ren- 
Ocred  for  respondent,  Cohen,  In  the  sum  of 
93,152.43. 

Only  one  error  Is  aaslgned  by  the  appel- 
lant, upon  which  a  reversal  Is  demanded,  and 
that  Is  the  misconduct  of  the  respondent's 
attorney.  In  the  transcript  of  Cohen's  testi- 
mony the  following  appears:  "On  the  2Gth 
day  of  June,  1893.  Mr.  Wallersteln  owed  me 
¥3,3^  and  some  cents.  It  was  for  salary  and 
money  loaned;  $887.50  was  for  money  I  had 
loaned  him,  and  the  balance  was  for  salary. 
I  loaned  the  m<mey  at  different  times.  Ques- 
tion. Welt,  give  us  the  date  at  which  you 
loaned  the  nion^,  and  the  amounta  you 
loaned  falm  each  time.  Answffl'.  On  Feb- 
ruary 23, 1893,  9300;  and  on  March  10,  ¥127.- 
50;  April  21.  900;  April  17,  $325;  and  also 
975  cash.  I  don't  recollect  the  date.  Q. 
Now,  Mr.  Cohen,  what  were  those  papers  you 
referred  to  there,  Just  now?  A.  Those  were 
checks;  paid  checks  from  the  banks.  Q. 
Checks  drawn  In  favor  of  Wallersteln?  A. 
Yes,  sir.  Attorney  for  plaintiff:  I  ask 
to  hare  them  marked  for  Identification. 
(Whereupon  four  checks  were  fastened  to- 
gether and  marked  far  Identification,  'PUTs 
Ident.  A,'  but  the  same  were  not  offered  or 
received  In  evidence.)"  In  the  course  of  the 
argument  to  the  Jury  by  the  plaintiff's  coun- 
sel the  following  occurred:  "Counsel:  'Now, 
gentlemen  of  the  Jury,  as  to  the  considera- 
tion for  this  bin  of  sale,  Mr.  Cohen  has  told 
you  that  Mr.  'n'allersteln  owed  him  92,049, 
a  part  of  which  was  for  salary,  and  98S7..TO 
for  borrowed  money.  Ho  tells  you  how  he 
loaned  tlila  money  to  Wallerstein,  when  he 
loaned  it.  and  how  much  he  loaned  him. 
Now,  didn't  he  tell  the  truth  about  that?' 
Whereupon  counsel,  holding  in  his  bauds  a 
little  package  of  checlts  that  had  been 
marked  for  identification  during  the  exam- 
ination of  plaintiff,  •  •  •  and  holding 
the  same  In  such  manner  that  the  Jury  could 
spe  they  were  cbeolts,  said:  'Mr.  Cohen  tells 
yon  that  on  Fcbruarj'  23,  1893,  he  loaned  to 
Mr.  Wallerstein  Counsel  for  the  de- 

fendant then  interposed,  and  said:  'If  the 
court  please,  I  object  to  counsel's  method 
of  argning  to  the  Jury,  and  particularly  to 
his  exhibiting  and  reading  to  the  Jury  papers 
not  in  evidence,  and  I  now  ask  the  court  to 
instruct  the  jury  that  they  shall  disregard 
counsel's  argument  In  regard  to  such  papers 
that  are  not  In  evidence.'  Counsel  for  plain- 
tiff then  snid:  'I  am  not  reading  these  pa- 
pers to  the  Jury.'  Tiic  court  then  said  to 
counsel:  'You  are  usInK  tlie  papers  to  refresh 
your  recolioction  of  dates  and  amounts?' 
Counsel  said:  'Yes.'  Mr.  Sharpstein,  coun- 
sel for  defendant,  then  said:  'These  checks 
have  not  been  offered  In  evidence.'  Counsel 
for  plaintiff  then  said:  'No,  your  honor, 
these  checks  have  not  been  offered  in  evi- 
dence—have only  been  marked  for  identifi- 
cation,—but  they  were  used  by  the  witness 


Cohen  to  refresh  his  recollection.*  The  court 
then  said:  1  think  counsel  Is  gettlne  close 
to  the  line,  but  I  ttilnk  nothing  Improper  has 
been  said  by  counsel,  and  I  will  give  Mr. 
Sharpstein  the  ben^t  of  axk  exception.' 
*  *  *  And  therenpra  counsel  tar  plain- 
tiff continued  his  argument,  and  did  not  read 
fmn  said  checks,  but  held  the  checks  in  his 
hand,  and  referred  to  them  for  dates  and 
amounts,  during  a  part  of  his  address  to  the 
jury."  We  think  the  counsel  tor  the  plain- 
tiff should  not  have  been  allowed  by  the 
court  to  pursue  this  character  or  manner  ot 
argument  It  Is  A  B  G  law  that  tlie  Tcvdlct 
ot  the  Jury  must  be  rendered  upon  the  testi- 
mony, and  only  upon  the  testimony,  admit- 
ted as  evidence  by  the  court  in  the  trial  of 
the  cause.  These  checks,  after  faavine  been 
identified  by  the  witness,  were  not  offered 
in  evidence,  presimiably,  for  the  reason  that 
they  were  not  competent  testimony.  If  th^ 
were  competent  testimony,  and  such  testi- 
mony as  the  plaintiff  deemed  material  for 
any  purpose,  they  should  have  been  Intro- 
duced. Not  having  been  so  Introduced,  th^ 
could  not  properly  be  brought  to  bear  apou 
the  Jury  for  the  purpose  of  affectinff  thetr 
Judgment  as  to  whether  the  claim  of  Cohen, 
that  he  had  loaned  money  to  Wallersteln, 
was  a  true  claim  or  not  And  evidently  that 
was  the  object  of  counsel  In  referring  to 
them,  and  In  exhibiting  them  to  the  jury. 
There  could  have  been  no  other  reason,  for 
It  would  be  a  natural  Interence  for  the  joiy 
to  draw  that  If  a  check  In  favor  of  Waller^ 
stein,  given  by  Cohen,  bad  been  presented 
at  the  bank  and  paid,  the  testimony  of  the 
witness  in  relation  to  that  particular  pay- 
ment had  been  corroborated.  The  mind  of 
the  Juror  is  more  easily  affected  by  tangible 
objects  or  material  evidence  than  it  is  by 
abstract  principles  or  evidence  of  an  ab- 
stract nature,  and  while,  in  this  case,  it  Is 
true  that  the  counsel  did  not  read  from  the 
cheeks,  yet  It  seems  to  us  that  the  checks 
were  broiight  to  bear  upon  the  minds  of  the 
jury  just  as  forcibly  as  though  they  had  been 
read  from,  from  the  fact  that  their  atten- 
tion was  called  to  them  when  they  were 
Identified  by  the  witness,  and  that  they  were 
then  exhibited  to  them  by  counsel  in  a^- 
Ing  the  proposition  of  respondent  «ven 
though  it  was  done  by  reference  to  dates  and 
amounts  only,  for  the  date  and  amount  are 
the  essential  things  about  a  check.  If  it 
came  to  the  knowledge  of  the  Jury  that 
cheeks  had  heea  given  from  Cohen  to  Wal- 
lerstein, and  the  dates  and  amounts  of  those 
checks  were  brought  to  their  knowledge,  for 
all  practical  purposes  the  checks  were  intro- 
duced In  evidmce;  and  as  these  checks  werp, 
as  a  matter  of  fact  not  introduced  In  evi- 
dence, nothing  concerning  them  should  have 
been  brought  to  the  attention  of  the  jury. 
A  witness  may  be  allowed  to  refer  to  a  paper 
to  refresli  his  memory  as  to  dates,  but  tills 
rule  of  law  does  not  apply  to  an  attorney 
in  arguing  a  case.   The  evidence  In  this  case 
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BhowB  that  It  was  a  Tery  close  question  of 
fact  which  was  submitted  to  the  Jury,  aad 
It  may  have  taken  very  little  testimony  to 
have  turned  the  minds  of  the  Jury  one  way 
or  the  other;  and  we  are  not  satisfied  that 
the  unwairanted  exhibition  of  these  checks 
did  not  fnmlsh  the  quantum  of  testimony 
necessary  to  turn  the  minds  of  the  jury  In 
favor  of  the  respondent.  Again,  when  a 
question  of  this  kind,  upon  which  there  Is 
any  donbt,  is  brought,  as  It  was  In  this  case, 
to  the  attention  of  the  court,  and  the  court 
Is  asked  to  Instruct  the  Jury  to  disregard 
such  testimony,  It.  Seems  to  us  there  Is  no 
reason  why  such  Instruction  should  not  be 
given.  No  harm  could  have  been  done  the 
respondent  by  the  Instruction  asked  by  ap- 
pellant's connsel,  and,  under  the  drcum- 
stances,  we  think  that  It  was  an  Instruction 
which  the  appellant's  rights  demanded.  For 
this  error  the  Judgment  will  be  reversed  and 
the  cause  remanded,  with  Instructions  to 
grant  a  new  trial 

HOTT,  C.  J.,  and  SCOTT,  ANDLB9,  and 
GORDON,  JJ.,  concur. 


SCOTT  et  al.  v.  RAINIER  rOWER  &  RAIL- 
WAY CO.  et  al. 

(Supreme  Court  of  Washington.  Nov.  32, 
189S.) 

Bboiivbrs— PowBR  TO  Rbpodiats  Costbact  or 

THB  iNaOLTBMT. 

1.  A  receiver  of  a  corporation  ms7  refuse 
ito  carry  out  a  contract  entered  into  by  the  cor- 
poration, without  being  liable  for  damaRes  for 
its  breach,  as  otherwise  liabilities  of  the  cor- 
poration on  ezecutury  contracts  would  become 
preferred  claims. 

2.  The  fact  that  the  contract  is  for  the  sale 
to  the  corporation  of  lo^s  cut  by  the  seller,  and 
that  there  is  no  other  market  for  the  logs,  is  im- 
material. 

3.  24  Stat.  554,  §  2  et  seq..  providing  that 
a  receiver  shall  maimi^e  the  property  in  his  pos- 
session "in  the  name  manner  as  the  owner  or 
possessor  thereof  would  be  required  to  if  in 
possession  thereof,"  does  not  prevent  the  re- 
ceiTer  from  refusing  to  carry  out  executory  con- 
tracts of  the  owner. 

'  Appeal  fi-om  superior  court,  King  county; 
T.  J.  Humea,  Judge. 

Action  by  Francis  E.  Scott  and  another,  co- 
partners under  the  firm  name  of  Stott  &.  Hart- 
ley, against  the  Rainier  Power  &  Railway 
Company  and  M.  F.  Backiia,  receiver  of  the 
company.  From  a  judgment  for  plaintiffs, 
Backus  appeals.  Revei-sed. 

LIchtenberg.  Sbepard  &  Lyon,  for  appel- 
lant B.  F.  Dole,  for  respondoits. 

HOTT,  O.  J.  The  Rainier  Power*  Railway 
Company,  a  domestic  corporation,  on  the  2l8t 
day  of  December,  1802,  entered  into  a  written 
agreement  with  Francis  B.  Scott  {who  subse- 
quently entered  Into  partnership  with  T.  J. 
HarQ^,  who  acquired  an  Interest  In  said 
agreement,  whereby  tt  was  agreed  that  said 


jScott  was  to  cnt  from  a  certain  tract  of  land, 
and  deliver  to  the  Balnler  Power  &  BaUway 
CMupany,  saw  logs  of  suitable  length,  as  said 
corporation  from  time  to  time  should  order, 
at  a  certain  stipulated  price.  These  logs  were 
to  be  used  in  a  mlU,  which,  as  a  part  of  the 
property  of  the  corporation,  was  operated 
it.  On  June  13.  vm,  pending  the  determina- 
tion of  a  suit  in  the  Uuited  States  circuit 
court  for  the  district  of  Washington,  the  ap- 
pellant  was  appcduted  receiver  of  the  cor- 
poration, with  directions  to  operate  and  con- 
tinue Its  business  pending  said  suit;  and  be 
ever  since  that  date  has  been,  and  now  Is, 
the  receiver  of  said  corporation,  and  la  pos- 
session of  its  assets.  Subsequent  to  the  ap- 
pointment of  the  receiver,  the  plalntlfiCs  tea- 
dered  to  him  a  quantity  (tf  saw  logs  under 
said  agreement.  He  lUTestlgated  the  cmtract. 
and,  finding  it  was  not  for  the  Int^est  of  the 
creditors  of  the  corporation  to  carry  it  out, 
declined  to  receive  the  logs,  or  to  In  any  man- 
ner  comply  with  the  conditions  of  said  con- 
tract; whereupon  idaintUb  instituted  this  suit 
to  recover  the  value  of  the  logs  so  tendered, 
and  of  the  timber  suitable  for  saw  logs  re- 
maining upon  the  land.  The  receiver,  amcmg 
other  things,  set  up  In  his  answer,  by  way  of 
an  affirmative  defense,  tiie  facts  as  to  his  In- 
vestigation of  the  contract,  and  his  determina- 
tion that  it  was  not  fw  the  Interest  of  the  de- 
fendants or  the  creditors  of  the  corporation, 
and  that  for  that  reason,  he  had  refused  to 
carry  it  oat.  There  was  nothing  In  the  plead- 
ings or  In  the  evidence  introduced  at  the  trial 
tending  to  show  that  the  lec^va  had  made 
the  contract  bis  own  by  agreement,  apin'oval, 
or  in  any  other  manner.  Tbe  above-stated 
fticts  appeared  from  the  undisputed  proofs, 
and,  upon  tbe  claim  tliat  they  were  Insuf- 
ficient to  show  any  liability  on  the  part  of 
the  receiver  as  such,  he  made  a  motion  t<x  a 
nonsuit.  The  court  denied  this  motion,  and 
instructed  the  jury  tlmt  the  receiver  liad  no 
more  or  greater  right  to  break  said  contract, 
or  to  refuse  to  carry  It  out,  than  the  defendant 
corporation.  Upon  this  denial  and  the  in- 
struction to  the  Jury,  error  has  been  duly  as- 
I  signed. 

From  the  record  it  clearly  appears  tliat  the 
court,  throughout  the  trial  of  the  case,  deter- 
mined tlie  law  to  be  that  the  I'ec-elrer,  as  sudi, 
was  liable  for  the  damages  flowing  from  the 
breach  of  the  contract,  the  same  as  he  would 
have  been  If  it  had  been  oue  ratered  Into  by 
;  him.  It  follows  that  if  the  law  Is  as  claimed 
by  the  appellant,— that  be  had  the  right  to  re- 
fuse to  carry  out  the  contract,  and  would  not 
be  liable  in  an  action  by  tbe  plaintiffs  on  ac- 
count of  such  refusal,— the  Judgment  must  be 
reversed.  If,  on  the  contrary,  the  law  is  as 
contended  for  by  the  respondents,— that  tbe 
receiver  Is  liable  to  the  same  extent  as  tbe 
corporation.— It  must  be  affirmed.  Hence  the 
only  question  for  determination  Is  as  to  the 
right  of  the  receiver,  under  the  circumstances 
disclosed  by  this  record,  to  refuse  to  carry 
out  the  contract  In  question.  If  he  had  a  right 
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to  refuse  to  carry  It  Into  effect.  It  was  be- 
cause It  was  not  binding  upon  Um;  and.  If  it 
was  not,  he  would  not  be  liable  for  damages 
flowing  frran  its  breach,  for  the  reason  that 
only  those  who  are  bound  by  a  omtract  can  be 
called  upon  to  answer  In  damages  for  its 
Tiolation.  Claims  for  which  a  receiver,  as 
such,  is  liable,  are  first  entitled  to  be  paid  In 
full  before  anything  Is  paid  upon  the  liabilities 
of  the  eorporatioD.  Hence,  If  the  contention 
of  the  respondents  should  be  sustained,  the 
result  would  be  that  the  liability  of  the  cor- 
po ration  flowing  from  the  execution  of  this 
contract  would  constitute  a  preferred  claim, 
and  be  entitled  to  payment  in  full  before 
anything  was  paid  upon  the  liabilities  of  the 
corporation  growing  out  of  other  contracts  en- 
tered Into  by  it  at  the  same  time  or  subse- 
quent thereto,  before  the  appointment  of  the 
receiver.  To  state  It  differently,  It  would  re- 
sult from  such  a  niUng  that  If  this  contract 
and  another  In  exactly  the  same  terms  had 
been  entered  Into  on  the  same  day,  and  under 
one  of  them  the  logs  had  been  all  delivered  be- 
fore the  ai^lntment  of  the  receiver,  and 
none  of  them  paid  for,  and  under  the  other 
a  portion  only  of  the  logs  had  beeu  delivered, 
the  beneficiaries  of  one  would  receive  full 
payment  out  of  money  coming  Into  the  bauds 
frf  the  receiver,  while  those  under  the  other 
would  have  to  abide  the  result  of  the  receiver- 
ship, and  might  not  receive  anything.  It  is 
not  claimed  that  the  contract  In  tiuestion  was 
of  such  a  nature  that  the  corporation,  before 
insolvency,  could  have  been  compelled  to  siie- 
clficaily  perform  It  It  Is  only  claimed  that,  If 
it  failed  to  perform,  It  would  be  liable  for 
the  damages  fiowlng  from  the  breach  of  tlie 
contract.  But  there  is  no  reason  why  a  claim 
for  damages  is  better  than  any  other  money 
demand.  By  the  Insdvency  of  the  company 
and  the  appointment  of  a  receiver,  If  the  law 
Is  as  coutendcd  for  by  appellant,  It  was  made 
Impossible  for  the  corpomtlon  to  cnrr^-  out  Its 
pa^  of  the  contract;  and,  this  being  so,  it 
must  answer  in  damages  for  its  violation,  but 
a  liability  fiowlng  therefrom  should  liave  no 
better  standing  than  any  other  claim  for  mon- 
ey. If  one  furnish  goods  to  a  corporation,  and 
lias  a  claim  against  it  for  them,  there  Is  no 
reason  why  It  should  be  postponetl  to  one 
founded  upon  the  failure  of  the  corjionition  to 
comply  with  the  terms  of  a  contract.  In  either 
case  the  claim  takes  the  shape  of  a  money  de- 
mand against  the  cor]>oratIon,  and  they  should 
be  placed  uiwn  the  same  basis.  The  corporation 
would  be  alike  liable  In  nn  action,  and  the  Judg- 
ment in  each  case  would  be  for  an  amount  of 
money  which  would  compensate  the  plaintiff; 
and  claims  which.  If  reduced  to  judgment, 
would  stand  upon  the  same  footing,  cannot  be 
so  changed  by  the  fact  tliat  one  grew  out  of  an 
executed  and  the  other  an  executory  contract 
that  one  should  be  entltl04l  to  full  payment  at 
the  expense  of  the  other.  The  apiwlntment 
of  the  receiver  pending  the  action  in  the  Unit- 
ed States  court  did  not  dissolve  the  corpora- 
tion. Hence  it  could  be  sued  the  same  after 


as  before  such  ai^Intment;  and  tiie  recelvo' 
would  not  be  a  necessary  party  to  such  an 
action,  unless  It  was  sought  In  some  way  to 
mtLke  him  liable,  or  to  enforce  a  Hen  against 
some  of  the  property  In  bis  hands.  See  Beach, 
Rec.  S  335;  ICIncald  v.  DwineUe,  59  N.  Y. 
548;  Bank  of  Bethel  v.  Pahquioque  Bank, 
14  Wall.  383;  Pringle  v.  Woolworth,  90  N.  Y. 
502;  Peo^  T.  Snperrlsor  of  Bamett,  91  HL 
422. 

From  what  we  have  said.  It  will  be  seen 
that,  If  the  receiver  has  not  the  right  to  ter^ 
mluate  executory  contracts  when  their  con- 
tinuance would  not  be  for  the  Interests  of  the 
creditors,  every  such  contract  would  in  effect 
become  a  preferred  claim,  and  entitled  to  full 
performance,  at  the  expense  of  claims  grow- 
ing out  of  executed  contracts,  which,  in  good 
conscience,  should  In  all  cases  have  the  same 
consideration,  and  In  some,  by  reason  of  their 
greater  age,  even  more.  The  rule  contended 
for  by  the  appellant  would  therefore  seem  to 
be  the  reasonable  one.  It  places  all  ordinary 
claims  against  the  corporation  not  secured  b7 
specific  liens  upon  the  same  footing.  Under 
it  there  can  be  no  such  absurd  result  as  the 
giving  of  every  executory  contract  a  prefer^ 
ence  over  executed  ones.  But,  wliatever  may 
be  the  logic  of  the  matter,  the  rule  contended 
for  by  appellant  Is  so  well  settled  that  It  is 
not  now  open  to  question.  The  general  prop- 
osition Is  well  stated  in  20  Am.  &  Eng.  ISne. 
Ijivf,  on  page  375,  In  the  following  laugnagc: 
"The  receiver  Is  not  bound  to  respect  or  coD' 
tinue  a  contract  entered  Into  before  his 
pointment.  To  do  so  on  any  grounds  other 
than  necessity  for  the  operation  of  the  road 
would  be  to  divert  the  earnings  from  tbe  pur- 
poses  for  which  the  receivership  was  created. 
The  receiver  lias  the  same  discretion  to  con- 
tinuing such  contracts  as  in  incurring  other 
expenditures  and  liabilities  necessary  for  a 
successful  management.  Claims  for  loss  in- 
curred by  the  refusal  of  the  receiver  to  fulfill 
such  contracts  remain  In  the  same  status  as 
other  debts  of  the  comi>any  Incurred  Ix^ore 
the  receiver's  appointment."  And  ttiat  this 
is  the  well-settled  rule  is  shown  by  uumerous 
cases  cited  by  the  learned  author.  In  Ex- 
pri^ss  Co.  V,  Railroad  Co.,  99  U.  S.  101,  the 
supreme  court  of  the  United  States  made  use 
of  the  following  language,  referring  to  an  ex- 
ecutory contract  which  had  beeu  entered  into 
by  the  corporation  before  the  appointment  of 
a  receiver;  "A  specific  iHjrformance  by  the  re- 
ceiver would  be  a  form  of  satisfaction  or  pay- 
ment which  he  cannot  be  required  to  make. 
As  well  might  he  be  decreed  to  satisfy  the 
appellant's  demand  by  money  as  by  the  serv- 
ice sought  to  be  enforced.  Both  belong  to 
the  lion  holders,  and  neither  can  thus  be  di- 
verted." The  cases  which  sustain  the  rule 
contended  for  by  appellant  are  too  numerous 
to  be  separately  cited.  Suffice  It  to  say  that 
such  is  the  established  doctrine  of  the  su- 
preme court  of  the  United  States,  and,  so  far 
as  we  are  advised,  of  every  state  in  which  the 
'juestiou  has  been  decided.  In  fact,  Uie  re- 
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spondents  do  not  seriously  contend  iHit  tint 
sncb  Is  the  general  rule,  but  tbey  claim  tbftt, 
by  Tcason  of  the  peculiar  relation  of  the  par- 
ties, the  case  at  bar  should  be  taken  out  of 
such  rale.  ThU  claim  grows  out  of  the  al- 
1^^  fact  that  there  was  no  other  mlU  than 
that  of  the  defendant  corporation  at  which 
these  losB  could  be  sold;  but  we  are  unable 
to  see  how  that  fact  could  have  any  other 
effect  than  to  Increase  the  measure  of  dam- 
ages  for  failure  to  take  the  k^.  If  there 
was  another  market,  the  measure  of  damages 
would  hare  been  the  difference  between  what 
the  logs  would  hare  brought  If  disposed  of 
therein  and  the  price  fixed  upon  them  In  the 
contract.  If  there  was  no  other  market,  the 
measure  of  damages  would  probably  have  been 
tlic  price  of  the  logs  under  the  contract;  and 
the  circumstances  surrounding  the  delirery  ct 
the  logs  could  not  aid  tbe  contention  of  the 
respondents  that  their  claim  should  be  prefer- 
red orer  those  of  other  creditors  of  the  corpo- 
ration. 

The  other  claim  of  the  respondents  grows 
out  of  the  statute  of  tbe  United  States.i  Tbat 
part  of  the  act  wliich  tbey  rely  upon  is  stated 
In  their  brief  as  follows:  "That  whenever. 
In  any  cnnse  pending  in  any  court  of  the 
I'nlted  States,  there  shall  be  a  receiver  or 
manager  In  possession  of  any  property,  he 
shall  manage  and  operate  It,  according  to  the 
requirements  of  the  valid  Uiws  of  the  state 
in  which  such  property  shall  be  situated,  in 
the  same  manner  the  owner  or  posBCSSor 
thereof  wotild  he  bound  to  do  if  In  possession 
thereof.  Any  receiver  or  manager  who  shall 
willfully  violate  the  provisions  of  this  section 
Btiall  be  deemeil  guilty  of  a  misdemeanor,  and 
Rlrnll,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceetllng  three  thousand  dollars  or 
by  Imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments.  In  the  discretion 
of  tbe  court."  But  to  us  It  seems  clear  that 
the  effect  of  this  statute  was  only  to  make  the 
receiver  or  manager  responsible  for  things 
that  might  occur  while  hu  was  in  possession 
of  the  proiierty  as  such  manager  or  receiver, 
and  tbat  it  had  no  effect  whatever  upon  the 
liabilities  growing  out  of  contracts  entered 
Into  bv  the  corporation  before  the  appoint- 
ment of  the  receiver.  Tbat  such .  has  been 
the  Interpretation  of  this  statute  clearly  ap- 
pears  from  tbe  fact  tbat  since  Its  enactment 
the  supreme  court  of  the  United  States,  and 
many  of  the  circuit  and  district  courts  there- 
of, have  reudei-ed  decisions  founded  upon  the 
rule  contended  for  by  the  appellant.  The  re- 
ceiver, as  such,  was  In  no  manner  responsible 
for  the  claim  of  plaintiffs,  and  his  moti(m  for 
nonsuit  sbould  have  been  granted.  The  judg- 
ment as  to  him  will  be  reretsed,  and  the 
cause  remanded,  with  instructions  to  sustain 
hlB  motion  for  nonsuit 

ANDERS  and  GORDON,  JJ.,  concur. 


1 24  Stat  5U,  II  2,  8. 


TAOOMA  LIGHT  ft  WATER  GO.  v.  CITt 
OF  TACOMA.   (No.  1,014.) 

(Snpreme  Court  of  Washington.  Nov.  26, 
1895.) 

UoNiciPAL  CORPOBi^Tioxs— Contracts— Fuxcusi 
OF  Watekvokkb. 
Tacoma  City  Charter,  |  62,  anthorizea 
the  city,  by  ordioance,  to  provide  for  purchasing 
wsterworks.  Section  4t(  provides  that  no  or- 
dinance sliall  be  amended  except  by  a  new  ordi- 
Dflnce,  which  sluUl  contahi  the  ordinance  amend- 
ed. An  ordinance  for  tbe  purchase  of  the  water- 
works and  all  personal  property  owned  by  a 
company  was  passed,  and  ratified  by  the  vote 
of  the  citizens,  such  ratification  being  necessary 
loecauBe  of  tbe  amount  of  tbe  indebteduesfl  to  be 
incurred.  Held,  that  tbe  proposition,  as  ratified 
by  the  voters,  in  determining  tbe  property  pnr- 
cnaB(>d  from  the  company,  controlled  a  sched- 
ule of  the  property  conveyed,  made  by  the  com- 
pany, and  accepted  by  the  city  otBciais. 

Appeal  ^m  superior  court,  Pierce  county; 
W.  II.  Prltchard,  Judge. 

Action  by  the  Tacoma  Light  ft  Water 
Company  against  the  city  of  Tacoma.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Parsons,  Corell  &  Parsons  and  Crowley, 
SuUlvan  &  Grosscup,  for  appellant  J.  A. 
Sbackleford,  J.  8.  Whttebouse.  and  A.  B. 
Titlow,  for  respondent 

SCOTT,  J.  This  was  an  action  brought  to 
recover  possession  of  a  certain  quantity  of 
water  pipe  which  tbe  respondent  claimed  to 
have  pui*cbascd  from  appellant.  The  con- 
troversy arose  out  of  tbe  sale  by  the  ap- 
pellant to  the  respondent  of  its  water  and 
electric  light  plant,  situate  in  said  city. 
There  seems  to  be  no  disagreement  as  to  the 
facts  which  we  deem  material  to  a  deter- 
mination of  the  cause,  and  but  a  single 
question  of  law  is  presented  for  oar  con- 
sideration,  and  tbat  Is  whether  the  propo- 
sition as  embraced  In  the  ordinance  sub- 
mitting it  to  the  voters  of  said  city  must 
govern,  independent  of  all  otiier  matters,  or 
whether  tbe  same  can  be  modified  and  con- 
st nitHl  In  connection  with  the  proposition 
theretofore  submitted  by  appellant  to  re- 
spondent and  by  the  action  of  appellant  and 
tbe  city  council  and  certain  other  oiflcers  of 
tbe  respondent  subsequent  to  the  passing  of 
tbe  ordinance  and  tbe  adoption  of  the  prop- 
osition to  purchase  by  the  voters  of  the 
city.  The  proposition  to  purchase  as  submit- 
ted by  the  ordinance  specified  the  "water- 
works and  electric  light  plant,  and  all  such 
sources  of  water  supplies,  riparian  rights 
and  rights  of  way,  lands,  lots,  personal  prop- 
erty and  franchises  as  are  now  owned  or 
operated  by  the  Tacoma  Light  and  Water 
Company,  as  part  of  such  water  and  elec- 
tric light  plants,  excepting  their  distribut- 
ing system  in  the  town  of  Puyallup."  The 
special  election  was  held  on  tlie  11th  clay  of 
April,  181)3,  under  farther  provisions  of  this 
ordinance,  and  tbe  proposition  to  purchase 
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the  property  as  submitted  by  the  ordinance 
was  carried. 

It  fs  conceded  that  no  other  ordinance  than 
No.  790,  the  one  above  referred  to,  was 
passed  by  the  city  council  relating  to  the 
matters  in  controversy,  and  the  proposition 
cdntalned  therein  was  the  only  one  ever 
voted  upon  or  ratified  by  the  electors  of 
said  city.  Prior  to  the  passage  of  this  or- 
dinance, and  leading  up  to  tlie  submission  of 
the  matter  to  the  electors  of  the  city,  It  Is 
conceded  that  appellant,  In  dealing  and  ne- 
gotiating with  the  officers  of  the  respond- 
ent, and  In  finally  offering  its  plant  for  sale, 
accompanied  such  oCEer  with,  and  submitted 
the  same  upon,  a  written  schedule,  In  which 
the  pi*oi>erty  In  controversy  was  not  men- 
tioned. It  also  appears  that  the  ordinance, 
as  prepared  by  the  city  attorney  and  origi- 
nally proposed,  limited  the  property  In  .terms 
to  that  specified  in  said  schedule,  but  that 
It  was  amended  before  its  final  passage  to 
describe  the  property  as  above  sjwcified. 
Said  ordinance  Is  published  in  full  In  Sey- 
mour V.  City  of  Tacoma,  6  Wash.  138,  32 
Pae.  1077.  At  the  time  the  negotiations  re- 
lating to  the  transfer  of  said  plant  were  be- 
^n,  the  pipe  In  question  had  been  pur- 
chased by  appellant  at  Philadelphia,  but  had 
not  been  delivered  at  Tacoma.  It  had  ar- 
rived, however,  and  was  within  the  corporate 
limits  of  said  city,  at  and  prior  to  the  time  of 
the  submission  of  the  ordinance;  and  it  is 
conceded  that  it  had  been  purchased  by  ap- 
pellant for  the  purpose  of  repairing  and  ex- 
tending its  system.  Subsequent  to  the  adop- 
tion by  the  electors  of  the  proposition  to 
purchase,  a  deed  was  executed  by  appellant 
to  the  respondent,  which  also  purported  to 
limit  the  property  conveyed  to  that  speci- 
fied In  the  schedule  submitted  to  the  coun- 
cil prior  to  the  passage  of  the  ordinance. 
Upon  the  tender  of  the  deed,  some  contro- 
versy arose  between  the  city  council  and 
appellant  over  the  property  to  which  the 
city  was  entitled  under  the  terms  of  the 
purchase,  It  being  contended  by  the  re- 
spondent that  certain  property  which  it  was 
entitled  to  had  been  omitted  from  the  sched- 
ule, and  certain  additions  thereto  were  made 
after  a  conference  between  appellant  and  a 
committee  appointed  by  the  council;  where- 
upon certain  resolutions  were  passed  by  the 
council,  one  of  which  read  as  follows:  "He- 
solved,  that  the  certified  schedule  of  prop- 
erties submitted  by  the  city  attorney,  with 
his  report  and  with  amendments  as  made 
by  report  of  special  conference  committee, 
contains  the  correct  list  of  the  properties  of 
the  Tacoma  Light  and  Water  Company  pro- 
posed to  be  purchased  In  pursuance  of  Or- 
dinance No.  790."  The  others  approved  the 
form  of  deed  as  amended,  and  provided  for 
obtaining  satisfaction  of  a  mortgage  on  a 
part  of  the  property,  and  directed  certain 
officers  of  the  city  to  take  the  bonds  to  New 
York,  and  there  to  accept  delivery  of  the 
deed  from  appellant,  and  to  deliver  tlie 


bonds.  This  was  done,  as  indicated  by  the 
following  telegram,  sent  July  19,  1S93,  by 
said  officers  to  respondent:  "To  John  T. 
Lee,  Acting  Mayor,  Tacoma,  Washington: 
Deal  for  light  and  water  plant  closed  to- 
day, as  per  telegram  July  l^th.  City  is  au- 
thorized to  take  charge  of  the  plant  imme- 
diately as  per  schedule.  Pay  all  bills  as 
from  July  1st;  sign  all  receipts.  [Signed] 
H.  S.  Husou,  S.  C.  Slaughter."  It  is  con- 
tended by  appellant  that  this  closed  tbe 
transaction  as  far  as  it  and  the  council 
were  concerned;  that  the  city  had  the  deed 
to  the  property,  and  appellant  had  the  mon- 
ey; and  that  eveiy thing  was  done  except 
to  deliver  possession.  But  on  August  2, 
18'J3,  tlie  council  passed  the  following  reso- 
lution: "Be  It  resolved,  tbat  the  committee 
on  fire  and  water  of  the  city  council  re- 
ceive that  portion  of  the  personal  property 
of  the  Tacoma  Light  &  Water  Co.  which 
the  company  Is  willing  to  turn  over  to  the 
city,  receive  it  under  protest,  claiming  that 
the  city  does  not  relinquish  any  right  in  re- 
ceiving this  fraction  of  the  property.  And 
be  It  further  resolved,  that  In  view  of  the 
urgent  necessity  of  improving  the  plant  and 
taking  care  of  It,  that  it  be  turned  over  to 
the  board  of  public  works  temporarily." 
From  this  time  on,  the  board  of  public 
works  seems  to  have  taken  control  of  the 
matter  upon  the  part  of  the  city,  and  It  re- 
fused to  be  bound  by  the  prior  action  of 
the  council  subsequent  to  the  Section  re- 
lating to  the  approval  of  the  deed  and  agree- 
ment as  to  the  property  to  which  the  city 
was  entitled;  the  board  of  public  works 
contending  that  the  purchase  Included  all 
personal  property  owned  by  appellant  upon 
the  ground  at  the  time  of  the  adoption  of 
the  proposition  by  the  electors  of  the  city, 
which  was  designed  to  be  used  for  repairs, 
Improvem^ts,  or  extensions,  and  this  would, 
of  courae.  Include  said  pipe;  while  appel- 
lant contends  that  the  city  was  bound  by 
the  prior  action  of  the  council,  above  re- 
ferred to.  Charges  by  the  respondent  of 
fraudulent  dealings  between  appellant  and 
some  of  the  officers  of  the  city  were  re- 
ferred to  upon  the  argument  of  the  cause, 
and  it  was  also  claimed  that  there  was  tes- 
timony to  show  that  several  sheets  were 
taken  from  the  amended  schedule.  We  are 
not  certain  that  it  Is  contended  that  the  pipe 
was  included  or  specified  in  the  sheet:* 
claimed  to  have  been  abstracted  from  the 
schedule,  nor  have  we  found  it  necessary, 
from  the  view  we  have  taken  of  the  case, 
to  enter  upon  any  examination  of  said  char- 
ges. We  have  considered  the  matter  as 
though  the  pipe  In  controversy  had  not  at 
any  time  been  Included  in  the  schedule,  nor 
In  any  wise  specifically  referred  to.  It  Is  not 
contended  tbat  a  deed  was  necessary  vo 
transfer  the  title  to  said  pipe,  nor  is  it 
claimed  that  a  manual  delivery  of  the  same 
was  essential,  or  that  any  was  attempted. 
It  appcan  that  the  plp^  upon  Its  arrtral. 
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was  piled  wltbfn  tbe  limits  of  a  certain 
fitreei  at  one  of  the  wbarTes  In  said  city, 
and  remained  there  until  taken  possession 
of  by  tbe  respondent.  It  Is  contended  by 
tbe  respondent  that  this  property  was  em- 
braced within  tbe  terms  of  the  ordinance  as 
it  was  finally  amended  and  passed,  it  being 
at  that  time  owned  by  appellant,  and  bar- 
Ing  been  bronght  to  Tacoma  for  the  pur- 
pose of  repairing  and  extending  Its  system, 
and  that  It  must  he  held  to  hare  been  un- 
derstood that,  In  case  the  proposition  should 
be  adopted  by  the  electors  of  said  city,  the 
city  would  obtain  the  property  In  question 
as  a  part  of  tbe  system  purchased.  We  are 
satisfied  that  it  was  fairly  embraced  with- 
in the  terms  of  the  ordinance,  and  it  will 
thus  be  seen  that  the  question  to  be  de- 
termined arises  out  of  tbe  conflict  between 
the  proi>OBltlon  as  submitted  by  appellant  to 
the  city  council  prior  to  tbe  passage  of  the 
ordinance,  and  as  accepted  by  the  council 
after  Its  passage,  nnd  the  terras  of  the  or- 
dinance Itself  as  submitted  to  the  electors 
of  the  city;  and,  as  statetl,  the  onAstlon  tq 
be  decided  Is,  which  must  goTernr 

The  respondent  is  a  city  of  the  first  class, 
operating  under  a  charter  framed  under  the 
enabling  act  of  ISiM),  and  which  at  the 
times  In  question  contained  the  following 
provisions: 

"Sec.  50.  All  appropriations  of  money  shall 
be  by  ordlnnnce,  and  no  money  shall  be 
dmwn  from  the  treasury  except  in  puran- 
ance  of  an  appropriation." 

"Sec.  52.  The  city  government  of  Tacoma 
shall  have  powers,  by  ordinance  and  not 
otherwise  [fourteenth  subdivision  thereof]  to 
provide  for  erecting,  purchasing,  appropri- 
ating or  otherwise  acquiring  water  works, 
gas  works  or  electric  light  plants,  within  or 
without  the  corporate  limits  of  said  city,  to 
snpply  said  city  and  its  inhabitants  with 
water  and  light,  or  to  authorize  the  construc- 
tion of  same  by  others,  and  to  regulate  and 
control  the  nse  and  price  of  the  water  or 
light  so  supplied." 

The  power  under  said  charter  to  pass  or- 
dinances Is  Tested  In  the  mayor  and  city 
conncil,  nnd  the  council  could  not  pass  an 
eflfeetlve  ordinance  without  the  approval  of 
the  mayor,  excei)t  In  the  case  of  a  veto  and 
a  two-thirds  vote  of  the  council  thereafter  In 
faTor  of  the  same.  Section  40  of  said  char- 
ter was  as  follows:  "No  ordinance  or  sec- 
tion thereof  shall  be  revised  or  amended 
except  by  an  ordinance,  which  new  ordi- 
nance shall  contain  the  entire  ordinance  or 
section  so  amended  and  the  ordinance  or 
section  so  amended  be  repealed;  nor  shall 
the  city  council  by  resolution  or  motion  ex- 
empt any  person  or  corporation  from  the 
provisions  or  requirements  of  any  ordinance, 
nor  suspend  any  onllnance  or  portion  there- 
of except  hy  another  ordinance  repealing  the 
same."  It  Is  apparent,  therefore,  that  the 
ordinance  must  control.  Neither  the  council 
nor  any  of  tbe  ofBcera  of  respondent  had  any 


authority  to  act  in  the  premises  except  as 
authorized  by  the  voters,  and  anything  that 
tbe  city  council  might  do  which  would  con- 
flict with  the  question  as  adopted  by  the 
TOters  could  be  of  no  validity.  The  submis- 
sion of  the  proposition  to  a  popular  Tote  was 
rendered  necessary  in  consequence  of  the 
amonnt  of  the  Indebtedness  to  be  incurred, 
it  being  beyond  tbe  limit  for  which  the 
council  could  contract,  nnless  authorized  by 
a  vote  of  the  people.  The  api>ellant  knew 
that  it  was  dealing  with  a  municipal  corpo- 
ration, and  was  bound  to  know  that  a  differ- 
ent rule  obtains  In  such  cases  from  that 
which  would  obtain  were  It  between  indi- 
viduals, and  to  know  that  the  city  ofllcers 
and  council  conld  only  make  the  purchase 
as  authorized  by  tbe  electors  of  the  city,  and 
that  tliey  could  not  bind  the  city  by  agreeing 
to  take  any  leas  property  or  any  other  prop- 
erty than  that  which  was  embraced  within 
the  terms  of  the  ordinance  as  submitted  and 
passed  upon.  Consequently,  all  the  dealings 
between  the  appellant  and  the  respondent, 
prior  to  the  passing  of  this  ordinance  and 
subsequent  thereto,  whereby  It  was  sought 
to  limit  the  conveyance  of  the  property  to 
that  8i>cclfled  in  the  schedule,  were  Invalid 
so  far  as  the  same  conflicted  with  the  prop- 
osition as  contained  In  the  ordinance;  and, 
when  the  appellant  accepted  the  money  tor 
the  plant  and  property,  It  must  be  held  to 
hare  thereby  ratified  the  proposition  as  con- 
tained In  the  ordinance,  and  to  have  become 
bound  thereby,  and  obligated  to  transfer  all 
of  the  property  covered  by  the  ordinance, 
aud  not  that  simply  which  was  specified  In 
the  schedule  which  It  had  submitted,  and 
which  was  specified  In  its  communications 
to  the  offlcers  of  the  respondent 

There  was  some  showing  by  tbe  respond- 
ent that  tlie  council,  in  approving  the  deed, 
etc.,  subsequent  to  the  election,  only  took 
into  consideration  the  real  estate  Involved; 
and.  If  this  were  so.  It  would  explain  or  do 
away  with  Its  seemingly  inconsistent  action 
with  reference  to  the  personal  property;  but, 
for  the  disposition  of  the  question  Involved, 
we  have  been  content  to  accept  appellant's 
view,  that  the  entire  matter  was  considered. 
The  whole  controversy  centers  In,  and  Is  de- 
termined by,  the  decision  as  to  whether  the 
terms  of  the  ordinance  must  govern.  The 
fact  that  the  proposed  ordinance  was  amend- 
ed before  its  passage,  excluding  the  schedule 
specification,  and  made  by  general  language 
to  cover  all  personal  property  owned  or 
operated  by  the  company  In  connection  with 
Its  water  and  electric  light  plants,  was  direct 
notice  to  the  plaintiff  that  the  question  to  bo 
auhmltted  to  the  electors,  without  whose  au- 
thority the  coimcU  could  not  act,  was  not  to 
be  limited  by  the  particular  list  of  innu- 
merable items  specified  In  the  schedule,  but 
was  to  cover  all  property  properly  belong- 
ing to  the  plants,  and  that  It  would  cover 
this  property  In  controversy,  then,  on  the 
ground  designed  for  repairs  and  projected 
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extensions.  Of  coarse,  the  plaintiff  was  not 
bound  to  accept  the  proposition  as  changed 
by  the  ordinance,  but  It  did  see  fit  to  pro- 
ceed, and  thereafter  accepted  the  money. 
Under  the  laws  of  the  state  and  the  respond- 
ent's charter  provisioas,  It  seems  to  us  the 
proposition  tliat  the  respondent  could  act  In 
no  other  way  In  the  premises  than  by  ordi- 
nances lawfully  enneied  and  ratified  la  so 
apparent  that  there  Is  little  or  no  room  for 
serious  controTersy  or  extended  discussion, 
and  we  shall  not  undertake  any. 

It  is  contended  by  the  appellant  that  the 
case  of  Seymour  r.  City  of  Tacoma,  supra. 
Is  in  Its  favor,  and  holds.  In  substance,  that 
only  the  general  plan  or  proposition  was  re- 
quired to  be  submitted  to  the  voters  of  the 
city,  and  that  tbe  city  council  had  a  discre- 
tion In  tiie  matter,  and  could  bind  the  city 
as  to  the  details.  We  fail  to  find  anytiilng 
In  that  case,  however,  sufficient  to  sustain 
appellant's  contention  In  this  action.  While 
It  Is  true  that  some  minor  matters  and  de- 
tails must  of  necessity  be  left  to  the  deter- 
mlnaticm  of  the  council  and  oflicers  of  the 
respondent,  that  case  does  not  hold  that 
they  would  have  authority  to  do  anything 
which  would  materially  conflict  with  tbe 
proposition  as  submitted  and  voted  upon. 
Affirmed. 

DUNBAR  and  GORDON,  JJ.,  concur. 


TACOMA  LIGHT  &  WATER  CO.  T.  HU- 
SON  et  al. 

(Supreme  Court  of  Washington.  Nov.  25, 
1895.) 

TitB6Fi.SB — CBrsNSB  NOT  Pleadid  but  Sbown  bt 

Fl.AlNTirr*8  ETIDSyCB. 

In  trospass.  defendants  are  entitled  to 
the  benefit  of  tbe  evidence  brought  out  by  plain- 
tiff that  they  were  atfents  of  a  dty,  and  tiint 
It  was  in  poasession  and  had  authority  to  enter 
the  property,  reftardlcsa  of  whether  they  hod 
pleaded  such  a  defense. 

Appeal  frOTQ  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Actl(Hi  by  the  Tacoma  Light  &  Water  Com- 
pany against  Herbert  S.  Huson  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

Parsons,  Corel]  &  Parsons  and  Crowley, 
Sullivan  &  Grosscup,  for  api>e]lant.  A.  It. 
TlUow,  J.  A.  Sliackleford,  and  J.  S.  White- 
house,  for  respondents. 

SCOTT,  J.  This  cause  was  argued  and 
submitted  with  No.  l,iH4,  brought  by  the 
same  plaintiff  against  the  city  of  Tacoma, 
which  we  have  Just  decided.  42  Pao. 
Although  the  form  of  this  action  is  trespass, 
it  contains  much  la  common  with,  and  Is 
larvdy  goremed  tbe  disposition  (rf,  the 
other  cause.  In  this  case  the  defendants  were 


sued  for  entering  upon  the  plaintiff's  prem- 
ises, and  removing  therefrom  certain  property 
which  they  claim  belonged  to  the  city  under 
its  purcliase  of  the  light  and  water  plant, 
and  they  claimed  to  be  acting  by  authority 
of  the  city  la  so  taking  It.  The  action  was 
tried  to  a  jury,  and  a  vei-dict  and  judgment 
for  the  defendants  resulted;  whereupon  thU 
appeal  was  taken. 

We  are  of  the  opinion  that,  under  the  plain- 
tifTs  own  showing  in  this  case,  tbe  character 
and  descrtptlcHi  of  the  property  taken  was 
such  that  tlie  title  thereto  passed  to  the  city 
under  tbe  terms  of  Ordinance  No.  790,  as 
adopted  by  the  voters  of  said  city;  the 
plaintiff  faarlne  ratified  the  offer  to  purchase 
as  contained  in  the  ordinance,  by  acceiitlng 
the  money,  as  we  held  In  the  other  case 
above  referred  to.  This  being  so,  many 
(lucstions  raised  by  appellant  are  dlmlnat- 
ed,  and  the  remalulug  material  questions 
can  be  such  only  as  relate  to  tlie  manner  of 
the  taking.  It  Is  very  evident  that,  while 
the  action  was  brought  In  tbls  form,  the 
main  purpose  was  to  determine  the  right  of 
the  piurtles  to  the  pn^rty  taken.  The  ap- 
pellant does  not  contend  In  Its  brief  that 
there  was  any  substantial  damage  to  tbe 
premises  further  than  the  breaking  of  a  lode 
or  two,  which  could  be  of  no  great  value. 
Even  this  damage  was  a  disputed  question, 
and  the  Jury  found  for  tbe  defeodojits.  It 
to  not  contended  that  anything  beyond  actual 
damages  could  be  recovered  in  this  action, 
and  consequently  all  questions  as  to  the  man- 
ner of  the  taking  can  bear  only  upon  the 
app^Iant's  right  to  recover  nominal  dam- 
ages. A  voluminous  record,  of  nearly  1,000 
pages,  has  been  brought  up,  and  numerous 
errors  have  been  assigned,  but,  under  the 
present  aspect  of  tbe  case,  we  do  not  feel 
called  upon  to  give  them  more  than  a  general 
consideration. 

It  was  contended  by  appellant  that  the  de- 
fendants were  not  antborlzeil  under  their 
pleadings  to  show  that  they  had  authority 
from,  or  acted  in  behalf  of,  the  city  In  taking 
the  property,  nor  were  entitled  to  show  that 
they  had  authority  from  the  philntlfT  com- 
pany to  enter  upon  tlie  premises  whereon 
they  were  charged  with  tre-spassing.  We 
have  read  enough  of  the  great  volume  of  tes- 
timony taken  by  the  plaintiff  in  making  Its 
case  to  satisfy  us  that  these  questions  were 
fairly  enterod  upon  and  opentxl  up  by  the 
plaintiff  voluntarily,  notwitlistandlng  the 
fact  that  the  plaintiff  did  object  several  times 
to  the  defendants  going  Into  tliem  upon  the 
cross-examination  of  some  of  plaintiff's  wit- 
nesses, which  objections  were  overruled  by 
the  court,  and  rightfully  so  under  the  cir- 
cumstances. It  aiipeared  by  tbe  plalntlfTs  ex- 
amination of  some  of  its  own  witnesses  that 
the  defendants  sued  were  either  cheers  of, 
or  In  the  employ  of,  the  city;  that  the  city's 
teams  were  used  In  taking  the  property,  and 
It  was  removed  to  tbe  city  hall,  and  was 
thereafter  guarded  by  the  city's  empkgrte; 
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and  that  the  ctty  retained  possession  of  It; 
and  that,  In  taking  the  proi>erty,  the  defend- 
ants were  artlng  for  the  city  under  Its  claim 
of  title.  Although  some  of  these  witnesses 
had  been  present  and  assisted  In  the  taking 
of  the  property,  and  were  adverse  witnesses, 
and  although  the  plaintiff  was  authorized  to 
contradict  their  testimony,  and  was  not 
bound  by  It  In  this  particular,  though  drawn 
out  by  the  plaintiff,  nevertheless  the  fact 
that  It  was  drawn  out  by  the  plalntiCE,  and 
that  the  plaintiff  did  enter  upon  these  ques- 
tions, was  sufficient  to  obviate  all  objection 
as  to  snch  testimony  being  admissible  under 
the  pleadings,  and  that  la  ail  we  are  con- 
cerned with  at  this  time,  for  the  Jury  dls- 
l>osed  of  the  remainder.  Furthermore,  It 
appeared  by  the  testimony  of  one  Sonerbe- 
nall,  who  was  the  second  witness  called  by 
the  plaintiff,  and  upon  his  examination  In 
chief,  tliat  Lloyd,  one  of  the  parties  defend- 
ant, had,  prior  to  the  time  the  property  was 
takm,  taken  charge  of  the  building  where 
the  trespass  is  alleged  to  have  been  commit- 
ted. The  witness  bad  been  one  of  plaintiff's 
employ^,  and  was  working  In  the  building 
in  question,  and  he  testified  that  notice  was 
posted  there  directing  the  employes  In  said 
butlding  to  ol>ey  Mr.  TJoyd,  from  the  time 
he  took,  possession  of  the  btdlding  In  behalf 
of  the  city.  X'pon  the  cross-examination  ot 
this  witness,  wlthont  any  objection  thereto 
by  the  plaintiff,  and  with  no  prior  objection 
to  any  like  testimony,  be  testified  that  Lloyd 
was  In  the  employ  of  the  city  as  superin- 
tendent of  Its  fire  and  water  department.  It 
may  not  be  Impn^er  to  state  that  this  wit- 
ness appears  to  have  been  entirely  disinter- 
ested, and  was  not  one  of  those  who  partic- 
ipated in  the  taking  of  the  property.  We 
give  the  above  only  as  Instances  to  show  the 
general  trend  of  the  proof  upon  the  part  of 
the  plaintiff,  and  it  seem»  to  us  that,  under 
any  fair  constmctlon  of  the  testimony  as 
brought  out  by  the  plaintiff  In  making  Its 
case  in  chief,  it  must  be  held  that  the  defend- 
ants were  authorized  to  dispute  the  plaintilTa 
possession  of  the  building  In  question,  and 
to  show  that  the  city  was  In  possession  or 
had  authority  to  enter,  regardless  of  the  fact 
as  to  whether  they  had  snffldently  pleaded 
snch  a  defense.  The  property  in  qnesti<ui  was 
taken  either  from  thia  buOding  or  from  an 
adjacent  street,  and  there  was  testimony  to 
show  that  the  taking  was  a  peaceable  one, 
and  that  no  trespass  was  committed. 

A  great  many  eiTors  are  aHf^jed  with  ref- 
erence to  the  Instructions  given  and  refused 
by  the  court,  but,  after  an  examination  there- 
of, we  think  it  sufficient  to  say  that,  at  least, 
the  only  material  matters  in  the  cime  aa  It 
now  stands  were  fairly  aubmltted  by  the 
court  to  the  jury,  and  the  verdict  of  the  Jtn? 
must  be  held  to  have  settled  the  controversy 
as  to  the  manner  of  the  taking  In  favw  of 
the  defendants.    The  Judgment  is  affirmed. 

GORDON  and  DUNBAR,  JJ.,  concur. 


HELPHRET  v.  STROBACH  et  al. 
(Supreme  Court  of  WaBhingtoa.  Nov.  26, 
1895.) 

Cn&TTBL    MOBTOAOB  —  LlBN  DlftCHABOED  BT 
Tksder, 

The  lien  of  a  chattel  mortgage  is  dis- 
charged by  valid  trader  of  the  amonnt  dne  for 
which  the  mortgage  is  seeority. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  G.  S.  Helplirey  against  Paul  Stro- 
bach  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Atflrmed. 

W.  D.  Scott  and  R.  E.  Porterfleld,  for  ap- 
pellant Adolph  Munter,  for  respondents. 

DTTNBAR,  3.  This  was  a  proeeecHng  to 
foreclose  a  chattel  mortgage,  under  statutory 
notice  and  sale,  to  collect  a  balance  dne  on  a 
certain  promissory  note  secured  by  suvh  chat- 
tel mortgage,  with  Interest  at  the  rate  of  2  per 
cent  per  mouth,  together  with  an  attorney's 
fee.  After  the  proceeding  to  so  foreclose  had 
been  commenced,  the  Judge  of  the  superior 
court  of  Spokane  county  made  an  order  on  the 
plaintiff,  appellant  here,  compelling  him,  at  the 
request  of  the  defendants  Patil  Strobach  and 
Rosalia  Strolnch,  to  file  his  complaint  in  the 
superior  court  of  Spokane  county  to  foreclose 
said  chatty  mortgage,  and  the  defendant  H.  M. 
Babcock  claimed  a  lien  upon  the  same  personal 
property  by  reason  of  a  Junior  mortgage.  Up* 
on  the  trial  of  the  cause  the  court  found  that 
the  mortgage  of  defendant  Babcock  was  the 
only  valid  sulwlsting  mortgage  on  the  prop- 
erty, and  adjudged  the  app^ant's  lien  to  be 
destroyed,  extinguished,  and  discharged.  The 
appellant  contends  tliat  the  court  erred  In  not 
granting  his  request  for  a  Judgment  upon  the 
pleadings.  In  overmling  appellant's  objection 
to  resiiondents*  Introduction  of  testimony  to 
substantiate  their  affirmative  plea  of  tender, 
In  admitting  matters  foreign  to  the  matters  In 
Issue  during  the  trial  of  the  cause,  and  In  ad- 
Judging  that  any  of  the  respondents'  alleged 
tenders  were  good  and  sufficient;  and  the  cul- 
mliutlng  en-or  alleged  Is  tliat  of  adjudghig 
plaintiff's  mortgage  dii«cbnrged  and  canceled. 
Even  had  the  answer  of  the  respondents  not 
been  entirely  sufficient,  this  being  an  equi- 
table proceeding,  the  court  would  consider  the 
pleading  amended  In  accOTdance  with  the  facts 
proven.  But  we  think  that  the  answer  was 
sufficient  to  raise  the  Issue  of  tender.  The 
court  makes  a  great  many  findings  in  this  case, 
showing  the  uncMisclmiable  and  oppressive 
conduct  of  the  appellant  In  relation  to  this 
mortgage,  and  the  methods  be  putfiued  to  pre- 
vent Its  payment,  nnd  the  uses  to  which  he 
attempted  to  apply  it;  and  he  olso  finds  that, 
on  different  occasions  before  the  commence- 
ment of  the  action,  a  tender  was  made  of  the 
balnnce  due,  and  tliat  said  tender  was  re- 
fused; and  the  testimony  shows  such  to  be  the 
case.  It  Is  true  that  some  of  these  tenders 
were  made  on  conditions,  but  other  tenders 
were  made  absolute  and  unconditional,  snffi- 
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dent,  we  thlnlc,  under  all  the  authorities,  to 
destroy  the  lien.  Not  only  the  case  Itself,  but 
the  briefs  of  counsel,  are  of  a  painfully  per- 
sonal nature,  and,  without  especially  review- 
ing all  tlie  flndings  of  fact  made  by  the  court, 
an  Inapecticn  of  the  testlmtHiy  convinces  us 
that  such  finding  were  at  least  justified,  and 
the  court  having  the  witnesses  before  him  and 
being  lietter  able  to  Judge  of  thehr  credibility 
than  an  appellate  court,  we  do  not  feel  Justi- 
fied, from  the  record,  In  disturbing  his  find- 
ings; and  as  the  conclusions  of  law,  we  think, 
follow  legitimately  the  flndings  made,  the 
Judgment  wlU  be  affirmed. 

HOTT,  0.  J.,  and  SCOTT  and  ANDERS, 
33.,  concur.  GORDON,  J.,  not  sitting. 


OLBVELAND  v.  QLOVER  et  al. 
(Supreme  Court  of  Waahhigton.  Nov.  27, 
18&5.) 

BmT  TO  Caxcsl  Dekd— Stidincs  to  Sofpobt 

FiNDINOB. 

Plaintiff's  suit  to  cancel  a  deed  to  de- 
fendnat,  and  quiet  an  undivided  half  ioterest 
In  the  property  in  her,  being  founded  on  the 
claim  that  the  property  was  taken  in  the  name 
of  pfaintiffB  husband  after  their  marriage,  and 
was  bought  with  his  money,  and  such  claim 
being  supported  only  by  the  hu8l)flnd'8  testimo- 
ny, a  finding  for  her  should  be  reversed;  defend- 
ant having  testified  that  the  husband  was  acting 
as  his  agent,  and  that  the  money  was  furnished 
by  him,  and  the  husband  having,  after  the  pur- 
chase, executed  a  paper  reciting  that  he  held 
the  property  for  defendant,  and  various  witness- 
es having  testified  to  like  declarations  by  him, 
and  he  having  afterwards  given  defendant  a 
deed  of  the  property,  and  it  not  appearing  that 
he  was  so  under  the  control  of  defendant  as  not 
to  be  responsible  for  acts  done  at  the  request 
of,  or  in  the  presence  of.  defendant,  but  mere- 
ly that  at  bis  request  bis  whereabouts  were 
concealed  from  hia  wife  by  defendant.  Gordon, 
J,,  dissenting. 

Appeal  from  superior  court,  Pierce  county; 
John  0.  Stallcup,  Judge. 

Action  by  Mary  Cleveland  against  EM  S. 
Glover  and  wife  and  others  to  have  a  deed 
to  defendant  Ell  S.  Glover  set  aside,  and  to 
quiet  plaJntUTs  title  to  an  undivided  one- 
half  Interest  In  the  property.  Judgment  for 
plalntltF.  Defendants  Glover  appeal.  Re- 
versed. 

Snell  &  Bedford,  for  appellants.  Parsons, 
Corel!  &  Parsons  and  Whnltey,  Straban  & 
Pipes,  tot  respondent 

HOYT,  C.  J.  The  controversy  in  this  ac- 
tion involved  the  title  to  e«^in  tracts  of 
land  situated  in  the  city  of  Tacoma.  Many 
Important  propositions  have  been  presented 
in  the  briefs  of  counsel,  and  elaborately  ar- 
gued. These  were  founded  upon  questions 
relating  to  the  place  of  residence  of  the  plain- 
tiff and  ber  husband  at  the  time  he  acquired 
the  paper  title  to  the  lands,  and  to  the  legal 
results  flowing  from  such  residence.  The 
conclusion  to  w^hich  we  have  come  as  to  the 
facts  relating  to  tbe  ac4ulBlti<»i  of  the  prop- 


erty will  make  it  unnecessary  for  us  to  con- 
sider any  of  these  questions.  The  plaintiff 
founds  ber  claim  to  the  lands  upon  the  al- 
leged fact  that  they  were  purchased  by  ber 
husband  after  their  marriage,  with  bis  own 
money,  and  upon  such  purchase  became  the 
property  of  the  community  composed  of  her 
husband  and  herself.  The  claim  of  the  ap- 
pellants is  founded  upon  the  alleged  fact 
that,  at  the  time  the  lands  were  purehaseil 
by  the  husband  of  the  plaintiff,  he  was  act* 
Ing  as  the  agent  of  the  appellant  Ell  S.  Glov- 
er; that  the  lands  were  paid  for  with  his 
money,  and  the  paper  title  thereto  wnmgful- 
ly  taken  In  the  name  of  the  agent,  instead  of 
in  that  of  the  prlnclpaL  Various  other  col- 
lateral questions  of  fact  were  presented  by 
the  pleadings  and  proofs,  but  the  entire  mer- 
its of  the  controversy  must  depend  uptHi 
which  of  the  claims  above  referred  to  is 
shown  by  the  proofs  to  have  been  warranted. 
It  is  therefore  unnecessary  for  us  to  consider 
any  other  question  than  the  one  of  fact  pre- 
sented by  these  adverse  claims. 

The  trial  court  found  the  facts  to  be  as 
claimed  by  the  plaintiff,  and  the  question 
which  we  are  called  upon  to  decide  Is  as  to 
the  sufficiency  of  the  proofs  to  sustain  this 
finding.  The  suit  was  In  equity,  and  tbe 
findings  of  fact,  having  been  duly  excepted 
to,  must  be  here  examined  In  the  light  of  the 
evidence.  Roberts  v.  Bank  (Wash.)  40  Pac. 
225.  When  a  pure  question  of  fact  Is  to  be 
determined  by  an  appellate  court,  there  la  lit- 
tle use  of  any  discussion  of  the  reasons  upon 
which  its  decision  Is  founded.  However 
elaborate  might  be  tbe  dlscussiwi  of  such  a 
question.  It  would  have  little  value  to  the  le- 
gal profession  or  to  the  general  public,  for 
tbe  reason  that  tbe  facts  of  each  case  must 
be  determined  In  the  light  of  all  the  drcum- 
stances  disclosed  by  the  proofs,  and  such  cir- 
cumstances are  never  all  the  same  In  any 
two  cases.  Hence  we  shall  not  attempt,  at 
any  great  length,  to  give  reasons  for  oor  con- 
clusion up<m  tbe  question  of  Act  above  sng- 
gested. 

Tbe  claim  of  the  plaintiff  was  supported 
only  by  the  testimony  of  ber  husband,  and 
the  deed  in  which  the  title  was  cwveyed  to 
him;  the  other,  by  the  direct  testimony  of  the 
appellant  Ell  S.  Glover,  and  by  proof  of  ad- 
missions, oral  and  written,  of  the  husband 
of  the  plaintiff.  The  support  to  which  the 
plaintiff's  claim  was  entitled  by  reason  of 
the  paper  title  having  been  taken  in  the  name 
of  her  husband  was  fully  overcome  by  the 
fact  that  by  the  action  of  her  husband,  as 
well  as  herself,  such  paper  title  bad  been,  be- 
fore tbe  commencement  of  the  action,  fully 
vested  In  tbe  appellants.  The  question  of 
fact  must  largely  depend  upon  the  credit  to 
be  given,  respectively,  to  the  testimony  of 
the  husband  of  tbe  plaintiff  and  that  of  the 
appellant  Ell  S.  Glover.  There  is  nothing  so 
Inherently  improbable  In  the  version  of  ei- 
ther of  these  as  to  the  transaction  that  tbeir 
testimony  would  be  much  affected  thereby, 
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and  If  tbere  was  nothing  In  the  surrounding 
drcnmatancM.  or  In  admissions  or  state- 
ments made  by  them,  going  to  affect  tbe 
credibility  of  tb^r  testimony,  tbe  evidence 
of  one  would  practically  balance  tbat  of  the 
other,  and  there  would  be  no  such  preponder- 
ance of  erJdence  against  the  findings  of  the 
trial  court  as  would  authorise  us  to  tntn^ere. 
But,  when  witnesses  thus  contradict  each 
other.  It  la  the  duty  of  tbe  court  to  Investi- 
gate all  the  collatetsl  facts,  which  bare  any 
bearing  upon  the  truth  of  either  story.  Hnch 
investlgatlDn  compete  ua  to  come  to  a  differ- 
ent amclnsion  fnnn  that  arrived  at  by  the 
trial  court  Tbe  only  circumstance  which 
bad  any  tendency  to  throw  discredit  upcm 
the  testimony  of  said  appellant  grew  out  of 
the  all^r^  tact  tliat  he  had  on  several  occa- 
sions assisted  tbe  husband  of  tbe  plaintiff  in 
concealing  bis  whereabouts  from  his  wife. 
We  are  not  satisfied  from  the  proof  tbat  he 
took  any  affirmative  action  In  this  direction, 
but,  even  If  he  did,  that  fact  alone  would  not 
much  affect  bis  credit  as  a  witness.  It  clear- 
ly appeared  from  the  proofs  tbat  at  these 
times  the  husband  was  anxious  to  conceal 
bis  whereaboutR  from  his  wife;  that  he  re- 
lied upon  the  appellant  as  a  Mend,  and  made 
known  to  blm  his  desire  In  that  regard.  It 
further  appeared  that  he  stated  to  him  the 
rensons  why  he  did  not  want  bis  wife  to  find 
him.  Under  these  circumstances,  it  was  but 
natural  that  tl-e  appellant  should  be  willing 
to  comply  with  the  request  of  his  friend  to 
do  nothing  to  aid  the  wife  in  ascertaining  his 
whereabouts. 

It  is  tme  that  the  plaintiff  claims  that  the 
reason  why  her  husband  desired  to  have  his 
whereabouts  concealed  from  her  grew  out 
of  a  state  of  mind  indnccd  by  tbe  Influence 
of  tbe  appellants;  but,  after  a  careful  exam- 
ination of  the  entire  record,  we  are  unable  to 
find  a  single  fact  to  have  been  established 
which  furnished  any  foundation  for  this 
claim.  The  testimony  of  the  appellant  Ell 
B.  Glover  was  therefore  andlBputetl  by  any- 
thing In  the  rcford,  excepting  the  testimony 
of  the  husband  of  the  plaintiff.  That  of  the 
husband  of  plaintiff  was  discredited  by  nu- 
merous circumstances  fully  cstabltshcil  by 
the  proofs.  There  were  the  recitals  In  the 
instrument  executed  by  him  In  Chlca;^. 
These  were  entirely  Inconsistent  with  the 
testimony  given  by  him  upon  the  trial,  and 
the  only  explanation  which  he  attempted  to 
give  for  having  executed  an  instrument  with 
such  recitals  was  the  alleged  fact  that  be  re- 
lied entirely  upon  tbe  appellant  Eli  S.  Glov- 
er, and  was  willing  to  do  anything  that  be 
naked;  but  this  explanation  was  entirely  In- 
adequate,  in  view  of  the  fact  that  If  his  sto- 
ry, as  detailed  In  his  testimony,  was  true, 
there  was  absolutely  no  reason  why  the 
thought  of  the  execution  of  a  pajier  with 
such  recitals  should  liave  occurred  either  to 
said  appellant  or  to  him.  Heuce  these  recit- 
als must  be  given  force  In  determining  the 
weight  of  his  testimony.    The  further  fact 


appeared  that  there  was  no  adeauate  expla- 
nation of  the  execution  of  the  deed  to  appel- 
lant Sarah  P.  Glover  years  after  the  execu- 
tion of  the  Instrument  containing  the  recitals 
above  referred  to.  His  testlmoi^r  was  so 
affected  by  recitals  In  Instruments  solemnly 
executed  by  him  that  the  only  theory  upon 
which  it  could  be  sustained  would  be  that  of 
his  having  been  so  fully  under  the  control 
of  the  appellant  Ell  S.  Glover  that  he  was 
not  responsible  for  acts  done  at  his  request, 
or  In  his  presence.  It  was  probably  this 
view  of  tbe  relation  of  these  parties  that  In- 
duced the  finding  made  by  the  superior 
court,  and.  If  there  was  any  evidence  In  the 
record  which  had  any  legitimate  tendency  to 
show  such  to  have  been  their  relations,  we 
might  come  to  the  same  conclusion,  but  we 
have  been  unable  to  discover  anything  which 
tended  to  show  that  said  appellant  had  any 
such  control  over  the  husband  of  the  plaintiff 
that  he  was  not  at  all  times  fully  responsi- 
ble for  what  he  did.  Besides  the  admissions 
In  these  written  Instruments,  numerous  oral 
ones  of  a  like  tendency  were  testified  to  by 
both  of  the  appellants,  and  their  testimony 
was  in  many  respects  confirmed  by  that  of 
disinterested  witnesses.  All  of  these  cir- 
cumstances tended  strongly  to  contradict  the 
testimony  of  the  husband  of  the  plaintiff, 
and  Just  aa  strongly  to  confirm  that  of  ap- 
pellants. In  this  light,  the  testimony  of  the 
husband  of  the  plaintiff  must  be  held  to 
have  ]3een  overcome  by  tbat  of  appellants. 
In  our  opinion,  the  equitable  tlUe  to  this 
property  was,  from  the  time  of  its  purchase 
by  the  husband  of  the  plaintiff  until  it  was 
conveyed  to  the  appellant  or  hia  wife,  in  the 
appellants,  and  the  plaintiff  never  had  any 
Interest  therein.  The  Judgment  will  be  re- 
versed and  the  cause  remanded,  with  In* 
atructlons  to  dismiss  the  action. 

SCOTT,  ANDERS,  and  DUNBAR,  J3.,  con- 
cur. 

GORDON,  J.  <dls8entlng>,  I  agree  with 
the  majority  that  the  question  presented  by 
the  record  Is  a  simple  question  of  fuct  X 
also  accept  the  statement  in  the  opinion  of 
the  majority  that  "the  question  of  fact  must 
largely  depend  Upon  the  credit  to  be  given, 
rospectivcly^  to  the  testimony  of  the  bus- 
band  of  the  plaintiff  and  that  of  the  appel- 
lant." Such  being  the  character  of  tho  ques- 
tion, and  the  rule  upon  which  its  determina- 
tion must  depend,  I  am  unwilling  to  disturb 
the  finding  of  the  lower  court  In  this  case. 
That  court  had  many  circumstances  of  ad- 
vantage to  enable  it  to  determine  what  wit- 
nesses were  entitled  to  credit,  and  to  give 
credit  accordingly.  The  appearance  of  a 
witness  while  testifying,  his  demeanor,  can- 
dor, and  iDteliigence,  the  tone  of  his  voice, 
the  look  or  gesture,  are  all  ch'cumstancea 
which  assist  the  experienced  trial  Judge  in 
reaching  a  conclusion,  and  In  themselves 
constitute  evidence  of  the  most  convincing 
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character,  and  yet  It  is  not  possible  to  incor- 
porate It  iu  the  record  upon  appeal.  For 
this  and  kindred  reasons  the  rule  has  long 
been  settled  elsewhere  that  an  appellate  tri- 
bunal win  not  disturb  the  findings  of  a  low- 
er court  where  there  is  a  substantial  conflict 
In  the  evidence,  and  where  it  does  not  clear- 
ly appear  that  Injustice  has  been  done.  Xor 
do  I  think  that  the  statute  of  this  state  gov- 
erning api)eal8  of  this  character  requires  the 
adoption  of  a  different  rule.  Like  any  oth- 
er statute,  it  should  receive  a  reasonable  con- 
strnctton,  and  be  interpreted  in  the  light  of 
the  general  rule  prevailing  elsewhere.  I 
cannot  believe  that  the  legislature  intended 
to  put  the  burden  upon  this  court  of  deter- 
mining from  the  record  alone  which  of  two 
witnesses  whose  testimony  la  in  direct  con- 
flict told  the  truth.  That  Is  the  province  of 
the  lower  court,  which  sees  the  witnesses. 
With  deference  to  my  brethren,  I  am  con- 
Strained  to  dissent  from  thetr  conclusion, 
and  think  that  the  decree  appealed  from 
should  be  affirmed. 


DBNXIS  T.  KAS8  &  CO.  et  al. 

(Snpreme  Court  of  Washington.  Nov.  27, 
1806.) 

ArpKAD— OwicTioira  Raised  too  L&tb— Rstibw 
—  Second  Appeal. 

1,  Where  a  judgment  of  nonsuit  is  reversed 
on  appeal,  defendant  on  a  second  appeal  cannot 
for  the  first  time  attack  the  Bufficlency  of  the 
complaint,  it  being  the  same  as  that  on  Conner 
trial; 

2.  Dedsion  on  a  prior  appeal  is  binding  on 
a  second  appeal. 

Appeal  from  snperlor  coort.  King  cotin^; 
B.  Osbom,  Judge. 

Action  by  J.  H.  Dennis  against  Kass  ft 
Company  and  another.  From  a  Judgment 
ftff  plaintiff,  defendants  appeal  AfHrmed. 

For  prior  appeal,  see  39  Pac.  667. 

Steele  &  Gephart,  for  appellants.  W.  B. 
Humphrey,  for  respondent 

DUNBAR,  J.  This  case  was  before  this 
court  at  the  March  term,  and  was  reversed, 
on  the  ground  that  the  court  had  committed 
error  in  sustaining  respondent's  motion  for 
a  nonsuit,  and  the  cause  was  remanded  for 
a  new  trial.  Upon  the  new  trial,  at  the 
close  of  the  respondent's  testimony,  the  ap- 
pellanta  again  moved  for  a  nonsuit,  which 
was  overruled  by  the  court,  and,  after  fur- 
ther proceedings  had,  a  verdict  was  ren- 
dered for  the  respondent,  and  judgment  en- 
tered, from  which  an  appeal  is  taken. 

From  both  the  appellants'  brief  and  their 
oral  argument  we  are  satisfied  that  all  the 
questions  which  are  now  raised  by  the  appel- 
lants were  determined  in  the  former  case,  or, 
at  least,  that  the  new  questions  which  are 
raised  here  might  have  been  determined  In 
the  former  casm  if  they  had  tteen  presented. 
The  point  is  now  made  by  the  appellants 


that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
Is  the  same  complaint  upon  which  the  former 
case  was  tried,  and,  if  it  does  not  state  facts 
suthclent  to  constitute  a  cause  of  action,  that 
question  should  have  been  raised  upon  the 
former  trial.  The  policy  of  the  law  ia  op- 
posed to  a  multiplicity  of  actions,  and  It 
would  be  directly  In  conflict  with  such  policy 
to  allow  a  party  to  raise  one  objection,  and 
litigate  that,  not  only  in  the  court  below, 
but  In  the  appeUate  court,  and,  if  the  result 
should  be  against  him,  to  go  back,  and  raiso 
another  objection,  which  he  might  have 
raised  on  the  former  trIaL  Under  such  a 
practice,  there  would  be  no  end  to  litigation. 
If  this  complaint  does  not  state  a  cause  of 
action  now,  It  did  not  at  the  time  the  appel- 
lants moved  for  a  nonsuit  at  the  first  trial, 
and  that  question  should  have  been  deter- 
mined, either  through  the  Interposition  of  a 
denmrrer,  or,  if  they  desired  to  rest  upon 
their  technical  rights,  It  should  have  been 
raised  in  their  brief  In  the  previous  case. 
It  seems  to  us  that  this  proposition  does  not 
merit  any  extended  notice.  The  same  thing 
may  be  said  of  the  objection  raised  that  the 
paper  otTered  In  evidence  as  proof  of  the  ex- 
emption claim  should  have  been  excluded,  be- 
cause the  claim  in  nowise  conformed  to  the 
requirements  of  the  statute.  This  was  really 
one  of  the  grounds  of  the  motion  for  nonsuit 
In  the  former  case,  because  it  went  to  the 
sufficiency  of  the  legal  proof  to  justify  a  ver- 
dict; and  this  court  announced.  In  Its  opin- 
ion in  the  case  of  Dennis  v.  Kass  &  Co.,  S9 
Pae.  057,  that  "this  propwty,  or  a  portion 
thereof,  was  claimed  by  appellants  unaer  the 
exemption  laws,  and  prop»  and  tim^  steps 
were  taken  to  protect  their  rights  under  such 
laws."  The  argument  of  appellants  that  "a 
partner  has  no  specific  Interest  In  any  par- 
ticular chattel,  portion,  or  parcel  of  the  firm 
property,  his  only  Interest  being  an  equita- 
ble right  to  a  proper  portion  of  the  surplus 
of  the  whole  after  paynient  of  debts,"  as 
found  on  page  15  of  their  brief,  w^ill  be  found, 
by  recurrence  to  their  fwmer  brief,  to  have 
been  brought  to  the  attention  of  this  court 
on  page  4  aC  that  brief.  The  argument 
which  they  make  here  was  made  thwe,  and 
exactly  the  same  authorities  are  cited  ban 
as  were  cited  there,  in  support  of  the  proposi- 
tion, and  the  same  may  be  said  of  all  the 
other  propositions  urged  by  the  appellanta  in 
the  present  case. 

It  is  contended  orally  by  the  appellants 
that  the  questltm  of  the  amount  of  interest 
which  the  respondent  had  In  the  property 
sold  could  not  have  been  raised  in  the  for- 
mer trial,  and  that  the  court  erred  in  refus- 
ing to  allow  them  to  show  that  the  respond- 
ent had  mortgaged  this  property,  and  to  show 
that  his  Interest,  or  want  of  Interest,  in  it, 
coidd  be  properly  urged  here.  It  was  raised, 
however,  and  this  court  decided  the  ques- 
tion In  the  following  lan^ruage:  "It  Is  of 
no  concern  to  the  oflieer  whether  or  not  the 
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entire  title  to  the  property  levied  upon  1b 
Tested  In  the  JndgmeDt  debtor.  For  the  pur- 
pose of  determining  the  amount  which  Is 
exempt,  It  must  be  assumed  that  he  owns 
the  property."  In  fact,  we  went  into  all  the 
questions  raised  on  the  present  appeal,  and 
they  were  decided  after  a  thorough  investiga- 
tion, and  in  a  very  explicit  manner.  But, 
even  If  they  had  not  been,  the  evidence  of- 
fered was  not  competent,  under  the  plead- 
ings In  the  case.  It  Is  nowhere  alleged  In 
the  answer  that  the  respondent  did  not  have 
any  Interest  in  this  property,  or  any  such  In- 
terest as  would  Justify  his  claim  tor  dam- 
ages. It  Is  true,  there  Is  a  general  denial  of 
certain  counts  in  the  complaint,  but  none  of 
those  connts  allege  the  amount  of  the  Inter- 
est of  the  respondent  in  the  property  claimed 
to  be  exempt;  and,  evM  If  It  could  be  deter- 
mined as  an  original  proposition  that  appel- 
lants* theory  on  that  question  Is  correct,  they 
should  have  objected  to  the  insufficiency  of 
the  complaint  So  far  as  the  Instructions  of 
the  court  are  concerned,  we  think  they  fol- 
lowed the  law  as  laid  down  by  this  court  In 
the  former  trial  of  this  cause,  and,  as  every 
material  allegation  of  error  has  been  once 
passed  upon  by  this  court,  we  think  there  Is 
no  reason  why  It  should  have  been  the  sec- 
ond time  brought  here.  No  petition  for  re- 
hearing was  filed  lu  the  former  case,  and  the 
law  as  there  announced  stands  as  the  law 
of  this  case;  and,  as  this  court  has  sufficient 
employment,  without  having^  to  investigate 
causes  a  second  time,  and  for  the  farther 
reason  that  we  think  the  respondent  has  been 
unwarrantably  d^ayed  in  the  collection  of 
bis  Judgment,  we  deem  it  is  a  proper  case  to 
Impose  the  penalty  provided  for  In  section 
23,  p.  181,  of  the  Laws  of  1893.  though,  as 
this  is  the  first  time  that  this  court  has  ttit 
called  upon  to  impose  this  penalty,  we  will 
not  impose  it  to  the  full  extent  allowed  by 
the  law  (which  would  be  16  per  cent  of  the 
Judgment  appealed  from),  but  the  order  of 
the  court  will  be  that  the  Judgment  will  be 
affirmed,  with  costs  in  fav(v  of  the  respond- 
ent and  10  per  cent,  of  the  Jadgmait,  or  926, 
as  damages. 

8COTX  and  OORDON,  JJ«  ooncnr. 


STALLCUP  T.  CITY  OP  TAOOMA. 
(Supreme  Court  of  Washington,  Nov.  20, 

1805.) 

JunouKNT— Res  Judicata — Huxicipal  Cobpoea- 
Tions — EucTioNB — Kboistbatiov. 
1.  An  action  by  a  citizen  and  taxpayer 
of  a  dtr  of  over  600  Inhabitants,  on  behalf  of 
himself  and  all  others  Bimilarlr  sit«nted,  against 
such  city  and  a  light  and  water  company,  to  de- 
clare invalid  an  ordinance  providing  for  the 
BUbmisBlon  to  the  voters  of  a  proposition  to  pur- 
chase the  plant  of  such  light  and  water  com- 
pany, and  to  enjoin  the  city  and  its  officers  from 
calling  or  'folding  such  election,  and  from  ex- 

Cmding  the  funds  of  the  city  for  such  purpose, 
volved  the  qu'wtion  whether  a  legal  election 


could  be  held  in  such  city,  in  the  atwence  of  any 
registration  law  applicable  to  such  an  election, 
under  Const,  art,  6,  §  7,  providing  that  the  leg- 
islature abalt  enact  a  registration  law,  and  shall 
require  a  compliance  with  such  law  liefore  any 
elector  shall  be  allowed  to  vote:  provided,  that 
such  provision  Is  not  ^compulsory  on  the  legis- 
lature, except  as  to  cities  and  towns  having  a 
po[>ulation  of  over  500  inhabitants,  etc. 

2.  A  decision  of  the  supreme  court,  in  an 
action  by  a  citizen  and  taxpayer,  on  behalf  of 
himself  and  all  others  similarly  situated,  against 
a  city  aud  a  light  and  water  company,  is  a  bar 
to  another  action  by  a  different  citizen  and  tax- 
payer, on  behalf  of  himself  and  all  others  simi- 
larly sitoftted,  against  such  city,  involving  the 
same  question. 

3.  Const,  art.  6,  7,  provides  that  the  legis- 
lature shall  enact  a  registration  law,  and  re- 
quire a  oompHanoe  with  such  law,  before  any 
elector  shall  be  allowed  to  vote:  provided,  that 
such  provision  is  not  compulsory  on  the  legis- 
lature, except  as  to  cities  and  towns  of  over  600 
inhabitants;  and  In  all  other  cases  the  legisla- 
ture may  or  may  not  require  registration  as  a 
prerequisite  to  the  right  to  vote,  and  the  same 
system  of  registration  need  not  be  adopted  for 
both  classes.  Held,  that  such  provision  did  not 
prevent  the  holding  of  a  lejiral  election  in  a  city 
having  over  500  inhabitants,  in  the  absence  of 
any  registration  law  applicable  thereto.  J 

4.  Where  the  supreme  court,  before  the  1*- 
suance  of  bonds  by  a  city,  decides  in  proper  ac- 
tions that  ft  may  lawfully  Issue  such  tmnds,' 
persons  afterwards  purchasing  them  have  a 
right  to  rely  on  the  law  as  declared  by  such 
court,  and  the  validity  of  the  bonds  cannot  aft-' 
erwards  be  guestiooed.  ^ 

5.  In  an  action  by  a  citizen  aud  taxpayer; 
against  a  city  to  enjoin  it  from  paying  the  In-, 
tereat  on  certain  negotiable  interest-bearing , 
bonds  of  SQcb  city,  the  court  will  not  decree 
such  bonds  Invalid,  the  purchasers  and  holden' 
not  being  parties.  [ 

Appeal  from  superior  court,  Pierce  county; 
Bmmet  N.  Parker,  Judge.  i 

Action  by  John  O.  Stallcup  against  the 
city  of  Tacoma  to  enjoin  defendant  from 
paying  the  Intwest  on  certain  negotiable  in-| 
terest-beorlng  bonds  of  such  dty.  From 
a  judgment  sustaining  a  demurrer  to  the 
complaint,  plaintitT  appeals.   Affirmed.  I 

Ben  Sheeks,  Frank  H,  Graham,  and  A.  B. 
Tltlow,  for  appellant  James  Wickersham, 
Stacy  W.  Oibba,  and  Crowley,  Sullivan  ft 
Orosscup,  for  respondent. 

OORDON,  3.  This  action  was  brought  by 
the  appellant,  a  citizen  and  taxpayer  of  the 
city  of  Tac(Hua,  for  himself  and  all  others 
similarly  situated,  against  the  respondent 
city,  to  enjoin  It  from  paying  the  Interest  on 
1,750  negotiable  Interest-bearing  bonds  of 
the  denomination  of  $1,000  each,  said  bonds 
having  been  issued  by  the  respondent  dty. 
and  delivered  to  one  O.  B.  Wright  and  to 
the  Tacoma  Light  A  Water  (Company,  a  cop> 
poraUon,  of  which  said  corporation  the  aald 
Wright  is  the  principal  atockht^r,  In  ex- 
change for  a  certain  light  aud  water  plant, 
water  aupply,  and  equipment  The  loww 
court  having  sustained  the  demurrer  of  the 
respondent  to  appellant's  complaint,  and  the 
appellant  having  elected  to  stand  by  hia 
pleading.  Judgment  was  rendered  below  dis- 
missing said  action,  from  -which  Judgment^ 
and  from  the  order  sustaining  said  demurrer, 
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this  appeal  Is  prosecuted.  The  complaint  Is 
very  TOluminous,  comprising  some  21  closely 
type-written  pages.  The  conclusion  reached 
by  us  renders  it  unnecessary  to  consider 
many  allegations  contained  in  It. 

Appellant  assails  the  validity  of  the  bonds 
for  two  principal  reasons:  (1)  Because  the 
election  at  which  the  voters  ot  the  city  au- 
thorized their  Issuance  was  held  without 
any  registration,  contrary  to  the  provisions 
of  the  constitution  of  the  state;  and  (2)  that 
the  aggregate  amount  of  the  bonds  author- 
ized at  the  election  so  held  was  in  excess  of 
the  limit  of  Indebtedness  fixed  by  the  con- 
stitution. This  is  the  third  case  which  has 
been  before  this  court  involving  the  legality 
of  said  election.  The  first  case  was  that  of 
Seymour  v.  City  of  Tacoma  and  the  Tacoma 
Light  &  Water  Company,  and  la  reported  in 
<i  Wash.  138,  32  Pac.  1077.  The  second  cause 
was  between  the  same  parties,  and  is  re- 
ported in  6  Wash.  427,  33  Pac.  1059.  The 
first  of  these  cases  was  instituted  prior  to 
the  time  of  holding  the  election,  and  for  the 
purpose  of  having  the  ordinance  which  pro- 
vided for  the  submission  of  the  proposition 
to  the  voters  adjudged  invalid  and  void,  and 
for  the  further  purpose  of  enjoining  and 
restraining  the  city  and  its  officers  from 
calling  or  holding  said  election,  and  from 
expending  the  funds  of  said  city  for  that 
purpose.  The  second  cause  was  instituted 
subsequent  to  the  election,  but  prior  to  the 
issuing  of  the  bonds.  Tta  purpose  was  to  en- 
Join  the  city  and  Its  officers  from  issuing 
said  bonds,  or  from  attempting  to  obligate 
said  city  for  the  payment  thereof.  Each  of 
said  causes  was  prosecuted  by  the  plaintiff 
as  a  citizen  and  taxpayer  in  his  own  behalf, 
and  In  behalf  of  all  other  taxpayers  of  the 
city  similarly  situated.  In  the  first  cnso 
above  referred  to  this  court  construed  the 
ordinance  under  which  the  proposition  to 
purchase  the  plant  and  Issue  said  bonds  wad 
submitted  to  the  legal  voters  of  said  city, 
also  the  act  of  the  legislnture  of  March  20, 
18!X),  authorizing  cities  to  purchase  water- 
works and  light  plants;  and  upon  the  sub- 
ject of  registration  the  court  then  said;  "We 
have  but  one  registration  law  in  this  state, 
which  Is  found  in  Gen.  St.  c.  8.  Section  467 
declares  that  the  provisions  of  the  law  shall 
apply  to  all  elections  for  municipal  and  other 
ofHeoi-s;  but  we  ftiil  to  find  any  application 
of  It  to  elections  of  this  kind.  Section  9  of 
the  charter  of  respondent  city  requires  regis- 
tration 'as  provided  by  the  general  laws  of 
the  state,'  and  section  13  declares  that  no 
person  shall  be  entitled  to  vote  unless  he  Is 
a  qualified  elector  under  the  state  laws,  and 
has  registered,  "as  provided  by  law.'  But, 
there  being  no  state  law  requiring  registra- 
tion at  elections  of  this  character,  those  pro- 
Tlsiona  of  the  charter  are  inoperatlrc,  and 
any  elector  can  vote."  In  referring  to  what 
was  said  by  this  court  In  tliat  case,  the  learn- 
ed counsel  for  the  appellant  herein  say  In 
their  brief:    "The  court  very  properly  decid- 


ed that  the  registration  statutes  did  not  ap- 
ply to  elections  of  that  character;"  and  in 
appellant's  complaint  in  this  case  It  is  al- 
lied that  "the  legislature  of  the  state  of 
Washington  has  i)assed  no  law  by  which  said 
pretended  election  [for  voting  on  Issuing 
bonds]  could  be  held,"  because  of  Its  failure 
to  make  provision  for  registration.  But  ap- 
pellant Insists  that  the  opinion  In  that  case 
relating  to  registration  was  based  on  the 
statute  alone,  and  that  the  counsel  for  the 
respective  parties  to  that  litigation  suppress- 
ed the  true  facts  in  that  case,  and  that  the 
provision  of  the  constitution  of  this  state  up- 
on the  subject  of  registration  was  not  called 
to  the  attention  of  the  court  The  provision 
of  the  constitution  referred  to  is  section  7, 
art.  6,  and  Is  as  follows:  "The  legislature 
shall  enact  a  registration  law,  and  shall  re- 
quire a  compliance  with  such  law  before  any 
elector  shall  be  allowed  to  vote;  provided, 
that  this  provision  Is  not  compulsory  uimn 
the  legislature,  except  as  to  cities  and  towns 
having  a  population  Of  over  500  Inhabitants. 
In  all  other  cases  the  legislature  may  or  may 
not  require  registration  as  a  prerequisite  to 
the  right  to  vote,  and  the  same  system  of 
registration  need  not  be  adopted  for  both 
classes."  It  Is  conceded  that  said  city  of 
Tacoma  now  has,  and  at  the  time  of  the  elec- 
tion herein  referred  to,  and  for  many  years 
prior  thereto,  had,  a  population  exceeding 
25,000.  The  appellant  further  Insists  that, 
inasmuch  as  the  legislature  of  the  state  of 
Washln^on  has  not  made  provision  for  reg- 
istration for  elections  of  this  character,  there 
Is  no  constitutional  basis  or  authority  for 
holding  such  an  election,  and  that  the  bonds, 
for  that  reason,  are  absolutely  void.  The 
Seymour  Case  first  above  cited  was  dccldetl 
by  this  court  before  the  bonds  which  appel- 
lant here  seeks  to  have  adjudged  Invalid 
were  issued;  and.  If  this  were  the  sole  and 
controlling  question  In  the  decision  of  this 
case,  we  should,  in  view  of  the  fact  that 
bonds  of  the  city  negotiable  In  form  were 
thereafter  issued,  hesitate  before  promulgat- 
ing a  decision  discrediting  said  bonds  for 
any  reason  which  existed  at  the  time  when 
said  former  case  was  pending,  and  which 
it  would  have  been  the  right  of  parties  to 
have  urged  thwein.  This  court  will  take  ju- 
dicial notice  of  its  records,  and  of  what  is- 
sues were  presented  for  determination  by 
the  record  in  a  given  cause,  and  will  not 
entertain  or  consider  an  allegation  of  the 
character  contained  in  paragraph  7  of  the 
complaint  herein,  when  It  appears,  from  an 
Inspection  of  such  record,  that  the  matters 
80  alleged  are  unfounded.  Many  of  the  alle- 
gatlons  of  the  complaint  herein  relate  to 
questions  which  were  distinctly  raised  in  the 
pleadings  in  the  Seymour  Cases,  above  cited, 
and  extended  arcumeuts  were  made  upon 
them  In  the  briefs  of  counsel  therein,  and 
such  questions  have  been  disposed  of  by  this 
court  in  rendering  Judgmcut  in  said  cases. 
The  contention  of  counsel  that  the  consU- 
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tntloDal  necessity  for  registration  was  not 
nr^ed  upon  the  coort's  attention  in  tbe  first 
Seymonr  Case  is  unfounded.  An  Inspection 
of  the  brlefe  tn  that  case  discloses  that  the 
question  was  discussed,  and  14  pages  of  the 
brief  of  the  respondent  therein  were  entirely 
devoted  to  the  discussion  of  the  claim  that 
registration  was  essential  to  the  validity  of 
the  then  proposed  election,  said  discussion 
treating  of  constitutional,  as  well  as  statu- 
tory, requirements;  and,  while  It  Is  true  that 
mention  of  the  constitutional  provision  Is 
not  made  In  the  opinion  of  the  court  in  that 
case,  it  does  not  follow  that  it  did  not  re- 
ceive the  consideration  of  the  court.  The 
rule  la  that  "a  decision  once  made  in  a  pai^ 
ticular  controversy,  by  the  highest  court  em- 
powered to  pass  upon  It,  Is  conclusive  upon 
the  parties  to  tbe  litigation  and  their  privies, 
and  they  are  not  allowed  afterwards  to  re- 
vive the  controversy  In  a  new  proceeding, 
for  the  purpose  of  raising  the  same  or  any 
other  questions.  •  •  *  Whatever  the  ques- 
tion Involved,  whether  the  interpretation  of 
a  private  contract,  the  legality  of  an  Indi- 
vidual act,  or  the  validity  of  a  legislative 
enactment,  tbe  mle  of  finality  Is  the  same." 
Cooley,  Const  LIm.  ^th  Ed.)  p.  68.  It  Is 
true  tbat  the  appellant  was  not  a  nominal 
party  in  Seymour  v.  City  of  Tacoma,  supra; 
still  it  Is  also  probably  tme  that  as  a  tax- 
payer he  could  not  be  heard  to  urge  any  ob- 
jection to  the  validity  of  the  bonds  that  could 
not  be  urged  by  the  city  were  the  contro- 
versy between  it  and  the  holder  of  the 
bonds;  and  it  is  familiar  law  that  a  Judg- 
ment bars,  not  only  every  defense  actually 
raised  or  set  up  In  tbe  action,  but  also  every 
other  defense  which  might  have  been  urged 
therein  (Cromwell  v.  County  of  Sac,  &4  U.  S. 
351;  Bnrlen  v.  Shannon,  99  Mass.  200;  How- 
ard V.  City  of  Huron  [S.  D.]  60  N.  W.  803; 
Herm.  Estop.  §  121);  and  we  think  there  Is 
little  reason  and  less  authority  for  except- 
ing municipal  authorities  from  this  general 
rule.  We  do  not  mean  to  be  understood  as 
holding  that  parties  are  to  be  concluded  by 
decisions  obtained  by  others  In  fictitious  con- 
troversies, or  as  a  result  of  fraud  and  collu- 
sion, or  where  an  Imposition  has  been  prac- 
ticed upon  the  court.  But,  as  already  no- 
ticed, the  Seymour  Cases  were  brought  by  a 
taxpayer,  In  behalf  of  himself  and  all  others 
similarly  situated,  the  city  was  the  principal 
defendant  there,  as  It  is  the  sole  defendant 
here,  and  there  Is  identity  In  the  subject- 
matter  of  the  litigation.  In  the  first  of  said 
cases  It  was  urged  that  the  ordinance  passed 
by  the  city  authorities  for  submitting  the 
propositions  to  purchase  the  plant  and  to  Is- 
sue the  bonds  (which  ordinance  was  set  out 
In  the  complaint  In  that  action)  was  void, 
and  an  Injunction  was  asked  restraining  the 
officers  of  the  city  from  calling  an  election 
to  submit  said  propositions  to  tbe  legal  voters 
of  the  city,  because  of  the  alleged  invalidity 
of  the  ordinance.  This  court  on  appeal  held 
the  ordinance  valid  and  effectual.  In  the 


second  case,  brought  after  the  result  of  the 
election  on  the  propositions  so  submitted  to 
the  electors  had  been  declared,  but  prior  to 
issuing  the  bonds,  an  Injunction  was  sought 
for  the  purpose  of  restraining  the  city  and 
its  officers  from  Issuing  the  bonds,  because 
of  tbe  Illegality  of  tbe  election  and  the  In- 
validity of  the  bonds.  The  recitals  express- 
ed upon  tbe  face  of  the  bonds  were  set  out 
In  the  complaint,  which  complaint  also  con- 
tained the  allegation  tbat  "tbe  debt  to  be  In- 
curred by  the  issuance  of  said  bonds  ♦  *  • 
will  be  more  than  five  per  centum  [the  limit 
of  Indebtedness  as  fixed  by  the  constitution] 
of  the  taxable  property  In  said  city,  as  as- 
certained by  tbe  last  assessment  made  for 
city  purposes."  This  court  upon  appeal  held 
that  the  proceedings  attending  the  election 
were  regular,  and  tbat  the  bonds,  excepting 
only  as  to  $70,000,  which  the  court  author- 
ized to  be  deducted  from  the  total  amount 
to  be  Insued,  did  not  exceed  the  limit  of  In- 
debtedness Imposed  by  the  constitution. 
Necessarily  the  question  of  the  validity  of 
the  bonds  involved  In  this  controversy  was 
decided  In  that  case.  Gallaher  v.  City  of 
Moundsvllle  {W.  Va.)  12  8.  E.  859. 

W^e  do  not  think  that  the  complaint  In  this 
action  charges  such  fraud  In  the  conduct  of 
the  cases  herein  referred  to  as  the  "Seymour 
Cases"  as  will  operate  to  defeat  the  binding 
effect  of  the  decisions  rendered  therein.  For 
that  purpose  we  think  the  allegations  of  tbe 
complaint  wholly  insufficient,  and  especially, 
so  when  considered  in  connection  with  what 
Is  disclosed  by  the  records  of  this  court.' 
Bnt  If  we  adopt  the  view  that  appellant  has 
taken  with  regard  to  this  court's  decision  In 
the  first  of  the  so-called  "Seymour  Cases," 
and  proceed  to  the  Investigation  and  determi- 
nation of  this  constitutional  question  unin- 
fluenced by  anything  determined  in  that 
case,  we  think  that  the  contention  of  coun- 
sel tbat  no  election  for  the  purpose  of  Issu- 
ing bonds  can  legally  be  held  In  a  city  or 
town  of  this  state  having  a  greater  popula- 
tion than  &00  inhabitants,  because  of  the  fail- 
ure of  the  legislature  to  make  provision  for 
the  registration  of  voters  at  such  election,  is 
not  well  founded.  The  case  differs  widely 
from  one  where  the  legislature  has  made 
provision  for  registration,  and  parties  neg- 
lect to  comply  therewith.  We  think  that  the 
prohibition  of  tbe  constitntlon  against  voting 
does  not  apply  until  after  a  registration  law 
has  been  passed,  and  a  compliance  therewith 
made  possible  to  the  voter.  If  we  are  right 
in  this  view,  It  is  easy  to  understand  why  It 
was  not  deemed  pertinent  to  moke  mention 
of  the  constitution  In  the  first  Seymour  Cose. 
But  we  think  that  additional  reasons  may  be 
adduced  to  demonstrate  tbe  unsoundness  of 
appellant's  construction  of  article  0,  8  7,  of 
the  constitution.  By  reference  to  that  sec- 
tion, it  will  be  seen  that.  If  registration  Is  a 
sine  qua  non  to  the  right  to  vote  at  an  elec- 
tion of  this  character,  tbe  same  would  be 
true  at  all  elections,  general  as  well  as  spe- 
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dal,— elections  beld  for  the  purpose  of  choos- 
ing state,  county,  or  city  officers,  aa  well  as 
elections  of  the  character  here  In  qnestlon. 
"Ck>Dstltutloiia]  provisions  concerning  the 
qualifications  of  voters  apply  to  all  elections, 
whether  general  or  special."  McGrary, 
Elect  i  14;  People  t.  Ganaday,  73  N.  O.  IfiS. 
Hence,  If  appellant's  position  Is  well  taken, 
the  conclusion  necessarily  Is  that,  had  the 
legislature  entirely  failed  to  pass  any  regis- 
tration law.  Instead  of  merely  passing  a  law 
requiring  registration  at  elections  for  state 
and  other  officers,  an  election  of  any  charac- 
ter within  this  state,  or,  at  least,  within 
towns  and  dties  having  a  population  ex- 
ceeding 600,  would  have  been  legally  Impos- 
sible, Inasmuch  as  the  constitutional  provi- 
sion has  reference  to  elections  of  the  one 
kind,  08  well  as  the  other;  and,  until  liie 
legislature  made  provision  for  registration, 
no  election  for  any  purpose  could  be  legally 
held.  If  this  be  the  correct  view  of  the  con- 
stitution, we  might  well  Inquire  how,  after 
the  adoption  of  the  con8tltntl<Hi,  was  an  elec- 
tion possible?  We  were  tbsn  without  a  reg- 
istration law,  and,  according  to  appellant's 
contention,  could  hold  no  election  until  one 
was  passed.  Without  a  leglidaturc,  the  mem- 
bers of  which  the  constitution  required  to  be 
elected,  no  registration  law  could  he  passed, 
and,  without  a  registration  law,  no  legisla- 
ture could  be  elected.  Iteductlo  ad  ab- 
surdum.  By  parity  of  reasoning,  all  cities 
and  towns  In  the  state  containing  a  popula- 
tion exceeding  500  should  have  been  exclud- 
ed from  participating  in  the  election  held  for 
selecting  members  of  congress  and  state  offi- 
cers, and  putting  the  mnchinery  of  the  state 
government  In  motion.  In  construing  a  pro- 
vision of  the  constitution,  as  well  as  In  the 
construction  of  a  statute  or  contract,  regard 
must  be  had  to  its  several  provisions  and  all 
of  Its  parts.  If  any  part  of  It  l)e  susceptible 
of  two  constructions,  that  one  should  be 
adopted  which  will  not  only  best  harmonize 
with  other  provisions,  but  also  give  efCect  to 
every  agency  which  Is  provided  by  it  to 
make  the  state  government  effective.  Sec- 
tion 1,  art.  0,  of  the  constitution  provides 
that  "all  male  persons  of  tlie  age  of  21  years 
poiisesfllng  the  following  qualifications  shall 
be  entlUed  to  vote  at  all  elections.  •  •  *" 
And  while  it  may  be  that  section  7,  art.  6, 
supra,  is  binding  upon  the  ccHisclencc  of  ^the 
legislature,  and  Imposes  the  duty  of  acting, 
nevertheless,  the  failure  to  act  ought  not  to 
be  construed  so  as  to  deprive  the  citizen, 
posB*'S8lng  the  qualifications  prescribed  by 
section  1  of  that  article,  of  tala  constitutional 
right  to  vote.  It  would,  of  course,  be-  com- 
petent for  the  lef;lnlature,  either  with  or 
without  constitutional  mention  of  the  sub- 
ject, to  provide  by  appropriate  legislation  for 
testing  the  voter's  rigbt,  and  pi-oscrving  the 
purity  of  the  l>allot;  but  "whm  the  consti- 
tution proBCi'lbes  the  qunllficHtlons.  whoever 
possosBOfl  them  has  a  constitutlomil  right  to 
vote,  and  of  this  right  he  cannot  be  deprived 


by  tegtslative  enactment**  McGrary,  Elect 
I  IT. 

Our  conclusion  is  that  the  right  to  vote  in 
this  state  at  any  election,  general  or  special, 
resides  in  those  poBsesBlug  the  qualifications 
prescribed  by  section  1,  art  U,  of  the  consti- 
tution, subject  only  to  compliance  with  such 
reasonable  provisions  respecting  registration, 
and  regulating  the  exercise  of  the  right,  as 
the  legislature  may  provide;  but  the  mere 
failure  or  nes^ect  of  the  leg^olature  to  nrnke 
any  provtelon  tor  regtstratiw  does  not  operate 
to  derive  those  having  the  qualifications  of 
the  constitution  from  exercising  the  elective 
franchise. 

Conconlng  the  othw  objection  above  no- 
ticed, viz.  that  the  amount  of  bonds  aathw* 
ised  at  the  election  was  in  excen  of  tlie  UmU 
o€  Indebtedness  fixed  by  the  consUtnUon,  little 
need  be  said.  As  already  noticed,  that  ques- 
tion was  directly  Involved  in  the  second  Sey- 
mour Case,  6  Wash.  33  Fac.  1050,  wh^ 
It  received  the  extended  consideration  of  this 
court;  and  was  directly  psssed  upon.  For 
tills  reason,  we  decline  to  consider  It  further. 
Respondent  contends,  and  we  think  Justly, 
that  parties  purchasing  such  bonds  have  a 
right  to  rely  upon  the  law  as  declared  in 
these  decisions,  and  such  has  been  the  re- 
peated holding  of  the  supreme  court  of  tlie 
United  States.  Lee  Co.  v.  Rogers,  7  Wall. 
181;  Hnrabman  v.  Knox  Co..  m  U.  S.  300, 
7  Sup.  Ct  1171;  Gelpcke  v.  City  of  Dubuque, 
1  Wall.  170. 

We  are  unable  to  perceive  how  the  ques- 
tion of  the  validity  of  the  bonds  is  affected  by 
the  allegation  that  the  treasurer  deftiulted 
with  9300,000  of  the  funds  of  the  city.  Nor 
do  we  think  that  the  court  should  inquire 
concerning  the  motives  which  induced  the 
voters  of  the  city  to  incur  this  indebtedness, 
as,  under  the  constitution  of  this  states  the 
propriety  of  becoming  Indebted  for  iwocuiing 
light  and  water  is  committed  to  such  votera 

The  remaining  aU^tioiis  of  the  complaint 
are  directed  to  questions  which,  in  our  view, 
ought  not  to  be  considered  by  a  court  of 
equity  without  having  all  of  the  parties  dl- 
recUy  affected  by  the  decree  beffwe  it  These 
bonds  were  liisucd  pursuant  to  legislative  au- 
thority and  the  provisions  of  the  freelioldei^ 
charter  of  the  dty  of  Taeoma.  From  an  ex- 
amination of  the  legislative  eoactmeats  and 
the  cliorter  provisions,  we  think  the  bonds 
are  In  law  what  in  flict  they  purport  to  be,— 
negotiable  bonds;  that  is,  bonds  having  ail  at 
the  incidents  of  negotiability,  uid  which,  in 
the  hands  of  a  holder  for  value  before  ma< 
turity,  cut  off  defenses,  and  to  the  payment  of 
which  the  faith  and  a-edit  of  the  dty  ore  un- 
qucstianiUily  pledged.  Such  beiug  their  char- 
acter, the  court  would,  it  seems  to  us.  be  do- 
lug  an  Idle  and  vain  thing  In  decredi^  them 
invalid.  Such  a  decree  could  have  no  landing 
force  as  against  strangers  to  the  record. 
Board  v.  Boiiwsy  Co..  46  Tex.  310;  Hoppock 
V.  Chambers  (Mich.)  66  N.  W.  SO.  "No  court 
can  adjudicate  directly  upon  a  persra'a  right. 


Digitized  by  Google 


WaabJ 


OBEOON  KAT.  BANK  v.  OABDNEB. 


64& 


without  the  party  being  either  actually  or 
coDStmctlTdy  before  the  court."  Mallow  t. 
Htnde.  12  Wheat.  193.  In  Sbielda  t.  Bar- 
row, 17  How.  129,  It  iB  said  that  the  court 
"can  make  no  decree  affecting  the  rights  ot 
an  absent  pereon,  and  can  make  no  decree 
between  the  parties  l>efore  It,  which  bo  far 
Involres  or  depends  upon  the  rights  of  an  ab- 
sent person  ttiat  complete  and  final  Justice 
cannot  be  done  between  the  parties  to  the 
■suit  without  affecting  those  rights."  TMs 
qoeetion  engaged  the  attention  of  the  supreme 
court  of  the  United  States  in  a  veiy  recent 
case  (Caiifomla  t.  Southern  Pac.  C!o.,  157  U. 
8.  229, 15  Sup.  Ct  591),  in  which  Chief  Justice 
Fuller,  speaking  for  the  court,  says:  "Sit- 
ting as  a  court  of  equity,  we  cannot,  in  the 
light  of  these  well-settled  principled,  escape 
the  consldeiatkin  of  the  qnestlon  whether 
other  persons,  who  hare  an  Immediate  Inter- 
est In  resisting  the  demand  of  complainant, 
are  not  indispensable  turtles,  or,  at  least,  so 
far  necessary  that  the  cause  should  not  go  on 
in  their  absence.  Can  the  court  proceed  to  a 
decree  as  between  the  state  and  the  Southern 
Pacific  Company,  and  do  complete  and  final 
Justice,  without  affecting  other  persons  not 
before  the  court,  or  leaving  the  controversy 
In  such  a  condition  tiiat  its  final  termination 
might  be  wholly  Incousisteut  with  equity  and 
good  conscience?"— and  the  court  decided  in 
tliat  case  "that  the  bill  must  be  dismissed  for 
want  of  parties  who  should  be  Joined." 

The  demurrer  to  the  complaint  was  proper- 
ly sustained,  and  the  Judgment  al  the  su- 
perior court  Is  afBrmed. 

HOYT,  C.  J.,  and  SCOTT  and  AIJDERS,  JJ., 
concur. 

DT:NBAK,  J.  I  did  not  agree  with  the  con- 
clusion reached  by  the  majority  in  Seymour 
V.  City  of  Tacoma,  reported  in  Q  Wash.  428, 
33  Pac.  1050.  Nevertheless,  It  was  the  de- 
cision of  this  court,  and,  as  In  my  jmlguient 
the  legal  questions  Involved  here  were  set- 
tled by  tliat  decision,  I  feci  compelled  to  con- 
cur in  the  result  above  announced. 


OREGON  NAT.  BANK  OF  PORTLAND  t. 
tiARDNER  et  aL 
(Snpreme  Coort  of  Washington.  Not.  29, 
1S95.) 

FaiirCIPAI.    AVD   BCRRTT— DfSanAROB^FRACD  OT 

Where  persons  become  the  sureties  of  a 
defendaut  to  induce  the  plaiutiCC  to  f;raiit  de- 
fendant a  contmnnnce,  the  fact  that  plaintiff 
stated  to  them  that  their  liability  wnnld  be 
merely  nominal,  and  foiled  to  dwcloBe  the  fact 
that  he  already  held  a  judgment  ngaiuitt  the 
defendnnt.  ia  not  sufficient  to  release  them  from 
liability. 

Appeal  from  superior  court,  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  the  Oregon  National  Bank  of 
Portland  against  John  D.  Gardner  and  oth- 
T.42r.no.6— 35 


ers.   There  was  a  Judgment  for  plalntU^ 

and  defendants  appeal.  Afflrnxed. 

B.  F.  Heuston  and  T.  W.  Hammond,  for 
appellanta  John  H.  Haady.  for  respondent. 

DUNBAR,  J.  This  action  is  brought  to 
recover  on  three  promissory  notes  executed 
by  appellants  as  sureties  for  defendant 
Wright,  and  in  favor  of  the  respondent. 
The  defendants  answered  the  complaint^  to 
which  answer  the  plaintiff  interposed  a  de- 
murrer, which  was  sustained  by  the  court. 
It  seems,  afterwards,  however,  that  the 
plaintiff  replied  to  the  second  and  third 
counts  of  the  answer.  The  pleadings  In  this 
case  are  too  long  for  reproduction  here,  but 
we  were  all  of  the  opinion,  upon  the  presen- 
tation of  the  appellants'  case,  that  the  court 
had  not  committed  error  in  sustaining  the 
demurrer,  at  least,  to  the  first  defense.  The 
first  count  of  the  answer  alleges  that  the 
plaintiff  had  commenced  an  action  in  the  su- 
perior court  of  Pierce  county  against  Wright 
for  $6,000,  that  Wright  was  desirous  for  a, 
continuance  of  the  pending  action,  and  that 
plaintiff  was  desirous  of  security  for  pay- 
ment of  the  debt  Involved  in  that  action,  and 
agreed  to  continue  the  cause  If  appellants 
could  be  induced  to  become  such  sureties. 
About  the  only  material  allegations  of  fact 
are  that  at  the  time  these  security  notes 
were  given  the  plaintiff  bad  a  judgment 
against  Wright  In  the  United  States  court 
for  $4,800,  the  existence  of  which  they  had 
no  knowledge  of,  and  that  tlie  plaintiff  did 
not  make  known  this  fact  to  the  defendants, 
believing  that  such  knowledge  would  pre- 
vent them  from  going  security  for  Wright, 
and  the  further  fact  that  Wright  at  that 
time  was  the  owner  of  200  shares  of  the 
stock  of  a  certain  corporation,  which  shares 
were  worth  about  $20,000;  that  the  fact  of 
the  ownership  of  these  shares  was  known  to 
the  defendants;  that  the  plaintiff  liad  rep- 
resented to  the  defendants  that  their  risk 
in  going  his  security  was  only  nominal,  by 
reason  of  Wright's  ownership  of  the  shares 
of  stock  out  of  which  any  judgment  obtain- 
ed against  him  could  be  satisfied;  and  that 
plaintiff  could  and  would  satisfy  any  Judg- 
ment which  it  should  obtain  out  of  such 
stock.  This  answer  Is  very  long,  and  a 
great  many  conclusions  are  stated,  but  these 
are  really  the  onlj'  facts  which  are  pleaded. 
We  arc  Inclined  to  believe  tliat  even  these 
aJlegatiiius  are  put  In  issue  by  the  reply  of 
the  plaintiff,  which  sets  out  the  circumstan- 
ces under  which  this  contract  of  security 
was  entered  into,— that  it  was  at  the  special 
instance  and  request  of  the  defendants  them- 
selves. Cor  the  purpose  of  protecting  their 
Interests  as  stockholders  of  this  corporation, 
i.  e.  the  Puget  Sound  Dressed  Beef  &  Pack- 
ing Company,  tlie  corporation  above  referred 
to,  in  which  Wrlpht  was  the  owner  of  a)0 
shares  of  stock,  and  It  was  at  their  sollclta* 
tiou,  and  for  no  otlier  cause,  that  these  notes 
were  executed  and  delivered  to  the  bank. 
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the  plaintiff  In  this  case,  and  that  there  was 
no  solicitation  on  tbe  part  of  the  plaintiff  or 
Its  agent,  whatever;  and  many  other  facts 
are  alleged  In  the  reply  which,  It  seems  to 
us,  put  the  whole  question  of  good  faith  at 
Issue,  and  these  issues,  haring  been  tried 
out  by  the  Jury,  will  not  be  retried  here. 
But,  even  conceding  the  correctness  of  the 
appellants*  contention  that  no  issues  were 
raised  by  the  pleadings  on  the  first  count 
In  the  answer,  we  think  the  allegations  are 
not  a  sufficient  defense  to  the  complaint. 
The  plaintiff  was  under  no  obligations  to 
give  the  sureties  a  history  of  the  financial 
standing  of  defendant  Wright.  If  there  was 
a  Judgment  against  him,  It  was  a  matter  of 
public  record,  and  it  would  have  been  but 
the  exercise  of  common  prudence  on  the 
part  of  the  sureties  to  have  made  some 
slight  Inquiry  concerning  the  financial  stand- 
ing of  their  principal,  and  the  slightest  in- 
quiry would  have  revealed  the  existence  of 
this  Judgment  According  to  the  allegations 
of  the  answer,  they  knew  of  the  ownership 
of  these  shares  by  Wright,  and,  if  they  had 
'  seen  fit,  they  could  have  secured  themselves 
by  an  assignment  of  them,  for  they  were  as- 
signable property,  and  they  knew  that 
,  Wright  could  dispose  of  them  at  any  time, 
to  this  plaintiff  or  to  any  one  else. 

The  statement  alleged  to  have  been  made 
by  the  plaintiff,  that  their  responsibility  as 
sureties  was  merely  nominal,  anwunts  to 
nothing.  That  was,  at  most,  a  question  of 
Judgment.  It  might  have  been  that  that 
was  the  opinion  of  the  plaintiff  at  the  time, 
or,  If  It  had  not  been,  it  was  simply  a  state- 
ment of  an  opinion,  on  which  no  sensible 
business  man  would  rely,  or  should  be  al- 
'lowed  to  rely.  If  matters  such  as  this  were 
pertinent  to  avoid  responsibilities  of  sure- 
ties. It  would  be  difficult  to  ever  enforce  a 
.contract  of  this  kind.  All  the  Information 
that  was  In  the  possession  of  the  plaintiff, 
as  far  as  the  allegations  of  the  answer  are 
concerned,  was  In  the  possession  of  tbe  de- 
fendants, or  could  have  been  by  the  exercise 
of  the  slightest  degree  of  Investigatitm.  All 
the  other  allegations  of  the  answer,  as  we 
have  before  said,  were  put  In  Issue  by  the 
reply,  and  were  tried  by  the  Jury;  and, 
without  especially  reviewing  the  instructions 
of  the  court,  we  are  satisfied  that  they  were 
all  substantially  correct,  and,  the  Jury  hav- 
ing rendered  a  verdict  under  proper  instruc- 
tions, the  Judgment  will  be  affirmed. 

HOTT.  O.  J.,  and  SOOTT,  ANDBES,  and 
GORDON,  JJ.,  concur. 


McCOY  et  al.  v.  OOOK  et  aL 
(Supreme  Oourt  of  Washington.  Kov.  80, 
1885.) 

liOOB  AND  LOOOINO— XiABORBKS'  LlESS— VlUDITT 
OF  Btatute— Jdbt  Trial. 
1.  LoKser'H  Lien  Act  (Laws  1893.  p.  428), 
1 16,  provides  that  It  shall  be  conclusively  pre- 


sumed that  a  party  purchasing  the  pro->(Tt>- 
liened  upon  within  30  days  Riven  therein  to 
claimants  wherein  to  file  their  liens.  Is  not  a 
bona  fide  owner  of  the  property  liencd  upon,  nn- 
U'SB  he  has  paid  full  valuo  for  the  said  prop- 
erty, and  "has  seen  that  the  purchase  money 
lins  been  applied  to  the  payment  of  such  bona 
tide  claims  as  are  entitled  to  liens  upon  the  said 
property."  Held,  that  such  statute  is  not  open 
to  tbe  objection  that  it  seeks,  without  due  pro- 
cess of  law,  to  dispose  of  the  ourchase  moncT. 
ond  vests  in  the  buyer  the  authority  to  apply 
It  to  any  such  claims  as  he  may  see  fit  to  con- 
sider bona  fide  claims,  and  entitled  to  liens  on 
the  property  sold,  in  violation  of  Const,  art.  1, 
§3  3,  16. 

2.  Loner's  Lien  Act  (Laws  1S93.  p.  428). 
S  20,  in  so  far  as  it  provides  that  in  an  action 
against  a  purchaser  of  logs,  lumber,  etc.,  with- 
in the  30  days  given  laborers  to  file  liens,  to 
recover  damages  for  eloigning  the  property,  the 
court  may  enter  a  personal  judgment  against 
tbe  eloigner,  and  thus  deprive  him  of  the  right 
to  trial  by  jnry.  is  invalid  and  void. 
Dnnbar,  J.,  dissenting. 

Appeal  from  superior  court,  Snohomish  coun- 
ty; John  C.  Denney,  Judge. 

Action  by  Henry  T.  McCoy  and  others 
against  Caleb  Cook  and  Neil  SpithlU  to  en- 
force a  logger's  lieu  on  certain  shingle  bolts  on 
which  plaintiffs  performed  labor  at  the  In- 
stance of  defendant  Cook,  and  to  obtain  per- 
sonal Judgment  against  defendant  Spltbin  as 
eloigner  of  such  property.  From  a  judgment 
and  decree  for  plalntifb,  defoidant  Splthlll  ap- 
peals. Reversed. 

A.  K.  Delaney,  for  anMllimt  H.  A.  Porter, 
for  respondents. 

ANDERS,  J.  This  was  an  action,  under 
the  logger's  Hen  act  of  1893  (Laws  1893,  p.  428), 
to  enforce  a  Hen  on  a  certain  lot  of  shingle 
bolts,  upon  which  the  plaintiffs  performed  la- 
bor for  and  at  the  Instance  of  the  defendant 
Cook,  and  to  obtain  personal  judgment  against 
the  defendant  Splthlll  as  eloigner  of  tbe  same, 
imder  section  20  of  that  act.  The  defendant 
Cook  made  no  defense  in  the  court  below,  and 
his  default  was  duly  entered.  With  his  answer 
the  defendant  Splthlll  filed  a  demurrer  to  the 
complaint,  pursuant  to  section  13  of  said  act, 
alleging  (1)  that  several  causes  of  action  have 
been  improperly  united;  and  &)  that  the  com- 
plaint does  not  state  facts  suffld^t  to  consti- 
tute a  cause  of  action.  Tlie  demurrer  was  over- 
ruled, and  an  excepUtm  saved.  The  defend- 
ant Splthlll  then  demanded  a  trial  by  Jury  to 
detOTnine  the  Issues  of  fact  raised  by  the  plead- 
ings, which  was  denied,  to  which  ruling  he  al- 
so excepted.  After  the  plaintiffs  had  Intro- 
duced their  testimony  and  rested  their  case, 
the  defendant  moved  for  a  nonsuit,  which  mo- 
tion was  denied,  and  thereupon  the  court  gave 
personal  Judgment  against  the  defendant  Splt- 
hlll In  accordance  with  the  provisions  of  sec- 
tion 20  of  the  act  aforesaid,  and  also  Judgment 
against  the  defendant  Cook,  and  awarded  a  de- 
cree foreclosing  the  liens  of  tbe  respective 
plaintiffs.  To  reverse  the  Judgment  against 
him,  the  defendant  Spitblll  has  appealed  to 
this  court,  and  assigns  the  several  rulings  and 
decisions  of  the  trial  court  above  mentioned 
I  as  error. 
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The  appellant's  first  contention  is  that  sec- 
tion 16  of  UiIb  act  of  1803  Is  in  contraTeutlon 
of  sections  3  and  16  of  article  1  of  the  state 
constitution,  and  Is  therefore  null  and  void, 
and  that  no  right  can  be  predicated  upon  It. 
That  section  of  the  statute  reads  as  follows: 
"It  shall  be  conclusively  presumed  by  the 
court  that  a  party  purchasing  the  property 
liened  upon  within  thirty  days  given  herein  to 
claimants  wherein  to  file  their  liens,  is  not  an 
Innocent  third  party,  nor  that  he  has  become  a 
bona  fide  owner  of  the  property  liened  upon, 
unleSH  it  shall  appear  that  he  has  paid  full 
value  for  the  said  prt^erty  and  has  seen  that 
the  purchase  money  of  the  said  property  iuis 
been  applied  to  the  payment  of  such  bona  fide 
claims  as  are  entitled  to  liens  upon  the  said 
property  under  the  provisions  of  this  act,  ac- 
cordiiig  to  the  priorities  herein  established." 
And  it  Is  claimed  that  the  legislature,  by  this 
section,  and  without  due  process  of  law,  seeks 
to  dispose  of  the  purchase  money  of  the  prop- 
erty described  In  the  act,  which  the  owner  of 
such  purchase  money  may  have  sold,  and  vesta 
In  the  buyer  the  authority  to  apply  such  pur- 
chase money  to  any  such  claims  as  he  may 
see  fit  to  consider  bona  fide  claims  and  entitled 
to  Hens  upon  the  prc^rty  so  sold.  But  In  our 
opinion  it  la  not  obnoxious  to  these  objections. 
It  simply  declares  when  and  under  what  cir- 
curastauces  a  party  who,  during  a  specified 
time,  purchases  certain  property,  upon  which  a 
lieu  Is  claimed,  Is  or  is  not  an  Innocent  third 
party,  and  a  bona  fide  owner  thereof.  It  does 
not  authorize  the  purchaser  to  pay  the  pur- 
chase price  to  any  one  but  the  seller,  but  it 
does  require  him  to  see  that  all  bona  fide  lieu 
claims  have  been  satisfied,  or  suffer  the  con- 
sequences of  Ills  failure  to  do  so.  These,  we 
think,  are  neither  uu constitutional  nor  unrea- 
sonable provisions.  The  purchaser  is  thereby 
deprived  of  no  property  whatever.  By  his 
purchase  he  gets  just  such  a  title  to  the  thing 
purcliased  as  tlie  law  governing  the  transac- 
tion gives  him.  He  obtains  all  he  is  entitled 
to  under  the  law,  and  la  therefore  in  no  situa- 
tion to  complain.  It  is  not  pretended  by  ap- 
pellant that,  if  he  had  purchased  the  property 
in  question  after  the  respocdeuts  had  filed 
their  Hens,  he  would  have  been  an  innocent 
purchaser,  and  could  have  held  it  unaffected 
by  the  liens,  even  though  he  bad  no  actual 
knowledge  of  their  haviog  been  filed  or  re- 
corded. His  position  simply  is  that  at  the  time 
be  purchased  these  shingle  bolts  there  were 
no  liens  of  record,  and  cousequentlj'  uo  lieua 
at  all  npoa  them,  and  that  he  is  tlierefore  in 
no  wise  liable  by  reason  of  having  taken  them 
beytmd  the  reach  of  the  respoudeuts.  Xow,  if 
it  was  competent  for  the  legislature  to  declare 
that  the  filing  or  recording  of  a  lieu  or  other 
instrument  in  the  office  of  the  county  auditor 
shall  constitute  indisputable  notice  of  its  con- 
tents. It  was,  we  think,  equally  competent  for 
it  to  provide,  as  it  has  In  effect  provided  by 
the  section  of  the  statute  under  consideration, 
that  all  persons  purchasing  property  "liened  up- 
on" during  the  time  allowed  to  claimants 


wherein  to  file  their  Hens  shall  take  It  subject 
to  such  Hens,  or,  in  other  words,  will  not,  under 
such  circumstances,  be  entitled  to  the  usual 
rights  of  Innocent  third  parties.  Everybody 
Icnows  that  saw  logs,  spars,  piles,  and  sblngle 
bolts  can  only  be  produced  by  the  labor  of 
men;  and  everybody  must  know  that  every 
man  who  labors  upon  or  assists  In  obtaining 
or  securing  such  commodities  has  a  Hen  there- 
on for  his  labor  and  services,  because  the  law 
so  declares.  And  It  Is  the  labor  performed 
upon  the  property  designated  in  sections  1  and 
2  of  the  statute  that  creates  this  lien,  not  the 
filing  of  the  claim,  or  notice.  And  while  the 
lien  will  be  deemed  waived  if  the  written  claim 
be  not  filed  within  the  time  specified  by  law, 
It  cannot  be  divested  by  any  sale  by  the  own- 
er of  the  property  to  a  third  party.  The  own- 
er may,  if  he  chooses,  cwivey  all  his  own  rights 
to  a  purchaser,  but  he  cannot  thus  transf^  to 
another  the  rights  or  interests  of  the  lien  claim- 
ant See  Laws  1803,  p.  429,  14.  If  a  sale  by 
the  owner  of  property  which  the  law  declares 
Is  subject  to  a  lien  can  so  operate  as  to  de- 
stroy the  lieu.  It  necessarily  fc^ows  that  It  Is 
within  the  power  of  such  owner  to  defeat  at 
wlU  the  verj'  object  and  purpose,  as  well  as  the 
express  declaration,  of  the  statute.  But  It  can- 
not be  conceded  for  a  moment  that  the  law  can 
thus  be  rendered  powerless  and  nugatory.  On 
the  contrary,  every  one  must  take  notice  of  Its 
pravisions,  and  act  In  accordance  therewith. 
We  think  the  supreme  court  of  Nebraska  an- 
nounc*ed  the  correct  doctrine  in  reference  to 
the  effect  of  a  sale  of  property  subject  to  an 
unrecorded  Hen  when  it  said;  "A  party  pur- 
chasing a  building  within  fom:  montiis  from 
the  time  of  its  completion,  or  after  reiialrs  have 
been  made  upon  it,  takes  it  subject  to  any  legit- 
imate claim  against  it  for  erecting  or  repairing 
the  same.  The  law  Is  notice  to  every  one  that 
such  Hen  may  be  filed,  and  it  behooves  a  party 
purchasing  the  premises  to  see  that  all  such 
claims  are  satisfied  or  secured;  and  no  person 
can  be  a  bona  fide  purchaser,  as  against  such 
liens,  by  simply  taking  a  deed  from  the  owner 
of  the  fee.  The  defendants  named,  therefore, 
by  purchasing  the  premises  In  controversy,  did 
not  acquire  any  greater  rights  than  were  pos- 
sessed by  Gee."  Doolittle  v.  Plenz,  16  Neb. 
lo3,  20  N.  W.  116. 

It  16  also  urged  that  the  legislature  has  not 
the  power  to  declare  what  is  conclusive  evi- 
dence, and  that  is  true  in  evei"y  case  whore 
the  enforcement  of  such  a  rule  would  preclude 
a  party  from  establishing  his  rights  in  a  court 
of  justice,  for  the  reason  that  due  proc'csa  of 
law  requires  an  opportunity  for  a  trial,  and 
there  tmu  be  no  trial  where  only  one  party  Is 
perroJtted  to  produce  his  proofs.  Cooley, 
Const.  Lim.  (5th  Ed.)  p.  4.j4,  But  such  Is  uot 
the  effect  of  this  statute.  It  deprives  no  one 
of  any  existing  right,  but  on  the  contrary,  as 
we  have  endeavored  to  show,  merely  under- 
takes to  prevent  the  deprivation  of  a  right  al- 
ready established  by  law.  As  we  have  already 
Intimated,  the  object  of  this  action,  so  far  as 
the  appellant  is  concerned,  was  to  ii^cover  dam- 
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agea  for  eloigning  the  property  described  In  the 
ecoDplAint.  It  was  and  Is,  from  Its  very  na- 
ture, an  action  at  law;  and  Its  essential  cbar- 
BCter  could  not  be,  and  was  not,  changed  by 
jotnlne  It,  even  by  Icsldatlve  sanction,  wltb 
the  action  to  f ocecloBe  tbeae  llena.  Before  the 
adoption  of  the  state  omstltntloD  all  such  ae- 
tionB  were  triable  by  a  Jury,  unless  a  Jury  was 
waived,  and,  the  constitution  baring  expressly 
{Heaerred  the  rlt^t  of  trial  b^  Jmy,  it  follows 
that  fba  appellant  was  entitled  to  a  Jury  trial. 
In  accordance  with  his  request,  and  tiiat  the 
'  court  erred  In  refusing  It,  notwlflwtandlng  the 
provision  of  section  20,  empowering  the  court 
to  enter  personal  Judgment  against  an  eloigner. 

The  motion  for  nonsuit  whs  properly  denied. 
It  was  mainly  based  upon  the  alleged  fact  that, 
at  the  time  appellant  purchased  the  property 
In  question,  no  Hen  had  been  filed  against  It. 
What  we  have  already  said  disposes  of  that 
point,  bat,  if  that  were  not  so,  the  fact  is  that 
appellant  was  Informed  by  Cook,  at  the  time 
be  purchased  the  property,  and  before  be  re- 
moved it  from  tbe  county  where  It  was  gotten 
out,  that  it  waa  subject  to  respondents'  U&m, 
and  that  the  same  must  be  paid.  Under  these 
circumstances,  appellant  certainly  cannot  claim 
to  have  been  an  innocent  purchaser.  For  the 
error  above  indicated  the  Judgment  Is  reversed, 
and  the  cause  remanded  to  the  court  below  for 
a  trial  by  Jury  In  accordance  wltb  this  opin- 
ion. 

HOTT,  C.  J.,  and  GORDON,  J.,  concur. 
DUNBAR^  X,  dissents. 


CHANDLER  et  al.  v.  CUSHING-TOUNG 
SHINGLE!  CO.  et  aL 

(Supreme  Court  of  Waflhlngton.  Nov.  21, 1895.) 

AmLL  —  Rboobd  —  AsaiosKKNTs  or  Error— 
ftrATBHaNTs  or  Faots— Sbbvicb— ArpsAiaBLB 

OllDU—  KcOBtTBRS  —  ACCODHTIMG  —  PbTITIOH 
VOB— Sales  bt— Ratimcatiok  bt  Cbbditob&— 
CoupBMSATion— Items  or  Ckbdit  oh  Account. 

1.  The  objection  that  a  statement  of  facts 
was  not  served  after  it  was  filed,  and  before  it 
was  settled  and  certified  by  the  trial  court,  can- 
not be  urged  unless  the  record  shows  that  it  was 
not  so  served. 

2.  Where  the  only  matter  before  the  court 
is  that  of  the  accounting  of  a  receiver,  a  final 
Older  confirmiug  and  futproving  his  final  account 
Is  appealable. 

3.  An  appeal  will  not  be  dismissed  for  In- 
snfiiciencv  in  aBBigDmeat  of  error,  where  the 
brief  states  the  "points"  to  be  made,  and  in  ai^ 
guiug  them  refers  to  the  objections  In  the  rec- 
ord, and  it  atvcars  that  tbe  olijections  nrged 
were  passed  on  by  the  court  In  making  the  or- 
dw  appealed  from. 

4.  The  f&ct  that  tbe  petition  In  proceedings 
for  an  accounting  by  a  receiver  does  not  desig- 
nate him  as  receiver  is  no  ground  for  the  dismis- 
sal of  an  appeal  from  a  final  order  allowing 
and  coufirming  his  account,  when  the  record 
shows  that  he  is  proceeded  against  as  receiver 
of  a  manufacturing  business,  authorized  to  con- 
duct tbe  bnsinesa  as  it  formerly  was. 

5.  A  receiver  who  sells  products  of  the  busi- 
ness for  cash,  for  the  highest  market  price  at 
the  place  of  sale,  to  a  firm  of  which  he  is  man- 
ager, will  not  be  required  to  account  for  profits 


made  by  the  latter  firm  by  selling  the  pn^er- 
ty  in  distant  markets,  when  it  appears  that  the 
trust  estate  waa  benefited  by  the  sale,  and  that 
the  funds  of  the  trust  estate  were  insufficient 
to  meet  tbe  expense  of  shipping  to  distant  mai^ 
kets,  and  that  the  company,  l>efore  his  app<Mnt- 
ment,  sold  one-third  of  its  products  to  the  same 
vendee. 

0.  Tbe  compensation  allowed  a  receiver,  be- 
ing a  matter  of  discretion  with  the  court,  will 
not  be  reviewed. 

7.  An  allowance  of  f  100  per  month  for  serv- 
ices as  receiver  of  a  large  shingle  mill  is  not  ex* 
cessive. 

8.  A  receiver  is  not  personally  liable  for 
loss  in  the  operation  of  the  business,  as  asked 
for  by  the  complaint  on  which  he  was  appoint- 
ed and  directed  by  the  court,  uuless  it  resulted 
from  some  unauthorized  act. 

9.  A  manufacturing  business  with  assets  of 
about  $15,000  Is  not  large  enoudi  to  authcwise 
the  employment  of  a  permanent  stenographer 
by  a  receiver  operating  It. 

10.  When  one  operating  a  manufacturing 
business  as  receiver  is  also  manager  of  another 
business,  the  rent  of  a  telephone  placed  in  the 
office  of  the  latter  business  for  his  convenience 
as  receiver  is  not  a  proper  Item  of  credit  on  hik 
account  as  recplver. 

11.  A  credit  in  a  rcceivn'a  account  for  a  re- 
bate allowed  a  vendor  for  shortage  in  goods 
shipped  to  him,  discovered  at  the  point  of  des- 
tination, f^nnot  be  allowed  unless  it  is  shown 
that  the  proper  qnantitY  was  not  actually 
shipped. 

12.  A  sale  by  a  receiver  of  the  trust  property 
to  a  corporation  in  which  he  is  a  stockholder  is 
voidable  at  the  election  of  the  beneficiarieB  of 
the  receivership. 

13.  A  claim  by  the  beneficiaries  of  a  receiver- 
ahip  to  the  proceeds  of  a  sale  by  the  receiver  of 
the  trust  property  to  a  corporation  in  which  he 
is  a  stockholder,  is  a  ratification  of  the  sale. 

Appeal  from  atq;>erl<v  coor^  Pierce  county; 
John  C  Stallcup,  Judge. 

Action  by  P.  H.  Chandler  and  othera  against 
the  CuBhlng-Toung  Shingle  Gcnnpany  on  a  note 
and  for  the  appointment  of  a  receiver.  Prank 
B.  Cote  waa  appointed  recetver,  and  directed 
to  omtlnue  the  business  as  fiormecly  conducted. 
Proceedings  for  an  accounting  were  brought 
against  the  receiver,  and  from  an  ordw  allows 
lug  and  confirming  tbe  account  rendered,  tbe 
Columbia  National  Bank  of  Tacoma  appeals. 
Reversed. 

R.  B.  Lehman.  B.  F.  Heuston.  and  T.  W. 
Hammond,  for  an^dlant   BlMnk  &  Muizay, 

fOT  respondent 

ANDERS,  J.  This  was  an  action  on  a  prom- 
issory note  executed  and  delivered  to  the  [daln- 
tlfl  by  the  Gushing- Young  Shingle  Company, 
defendant  The  cnnplaint,  after  setting  out  a 
cause  of  action  In  favor  of  the  plaintiff  upon 
the  note  in  suit  further  alleges  that  tbe  plain- 
tiff believes,  and  therefore  alleges,  that  tbe 
defendant  as  a  coriwratlon,  Is  wholly  tawrf- 
vent;  that  said  corporation  Is  unable  to  pay 
Its  maturing  oUlgati(mB  In  the  ordinary  comae 
of  business,  and  that  it  is  neceeaary,  tw  [dain- 
tiff's  protection,  and  for  the  protection  of  all 
creditors  of  said  defendant,  that  the  property 
and  assets  be  at  once  ascertained  and  pre- 
served, and  that  It  be  stalled  to  meet  and 
pay  the  Just  debts  and  obligations  of  the  do- 
fendant  including  j^alntlfl's  <daim;  tliat  Id 
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Biil»«Te  tbla  purpose,  and  to  prevent  further 
cmbanaasment  and  litigation,  and  the  Jet^uird- 
bdng  of  the  Interesta  of  tbe  creditors  of  said 
concern,  a  receiver  should  be  forthwith  ap- 
pcrinted  for  the  defendant,  the  Onshlng- Young 
Shingle  Company,  and  that,  unless  said  re- 
ceiver be  at  once  appointed,  there  la  danger 
of  the  assets  and  property  of  the  defendant 
being  lost,  wasted,  or  so  embarrassed  as  to  be 
placed  beyond  the  reach  of  plaintiff,  and  plain- 
tiff and  the  other  creditors  may  lose  th^r 
claims  against  said  defendant;  that  plaintiff 
l8  Informed  and  belleres  and  alleges  that  the 
Indebtedness  of  said  firm  la  f 15,000;  that  the 
plaintiff  and  other  creditors  of  said  Cushing- 
Yoong  Shingle  Company  are  wholly  wltiwut 
any  security  other  than  the  general  merchan- 
dise and  other  assets  of  the  said  defendant, 
which  assets  consist  of  shingles  and  shingle 
bdta  In  various  localities,  and  also  bills  re- 
ceirable,  notes,  IxHida^  mortgages,  and  tbe 
plant  of  said  firm  defendant,  aggregating 
about  915.000.  The  complaint  prays  judgment 
against  defendant  for  the  amount  due  upon  the 
promissory  note,  with  Interest  thereon,  and  tor 
coats  and  disbursements  In  this  action;  and 
alao  that  a  receiver  be  appointed  by  the  court 
to  take  charge  and  possession  of  all  proiierty 
and  assets,  real  and  personal,  of  tbe  said  de- 
f0[idant;  and  that  said  receiver  be  authorized 
to  cwiduct  and  continue  said  business,  and  to 
sell  and  dispose  of  said  assets,  and  convert 
tbe  same  into  money,  to  pay  tJie  claim  of  this 
plaintiff  and  all  other  creditors,  as  the  court 
may  direct  The  defendant  admitted  the  alle- 
gatlons  of  tbe  c<Mn[daint,  and  the  court,  on 
October  25,  XSOa,  in  accordance  with  the  pray- 
er of  the  comidaint,  and  with  the  consent  ot 
the  defendant,  app<knted  fme  Frank  B.  Cole 
aa  receiver  of  the  property  of  the  defendant, 
and  authorized  him  to  take  immediate  posses- 
sion of  all  the  property  and  assets  of  the  de- 
fendant wherever  found,  both  real  and  per- 
sonal, and  to  take  all  necessary  steps  to  col- 
lect obligations  due  said  defendant,  and  to 
convert  the  pn^rty  into  money.  The  re- 
celver  was  authorized,  until  forthff  order  of 
the  court,  "to  contlnne  the  business,  If  deemed 
necessary,  as  now  conducted,"  and  was  or- 
dered, befwe  entering  tipon  bis  duties  aa  such 
recdvor,  to  execute  and  file  In  the  cause  a  good 
and  snffldent  bond,  with  at  least  two  sureties, 
In  the  sum  <a  ¥10,000,  and  to  take  and  file  the 
oatti  xequlred  by  law. 

The  defendant,  prior  to  the  commencement 
ot  tills  action,  was  engaged  In  manufacturing 
and  selling  shingles,  and  the  receiver  continued 
to  operate  the  mill  and  cmduct  the  business  of 
the  defmdant  for  a  period  of  nearly  one  year, 
goon  after  his  appiHntment  and  qualification, 
the  receiver  filed  an  Inventory  of  tiie  assets 
and  liabilities  of  the  defendant  corporatlcMi, 
and  In  January,  18&i,  he  reported  to  the  court, 
showing  his  receipts  and  disbursements  up  to 
that  time.  On  June  11,  18»i,  the  Columbia 
Natkmal  Bank  of  Tacoma  filed  a  petition  In 
this  cause,  asking  that  the  receiver  be  required 
to  make  a  full  and  complete  report,  Including 


a  specif  statenu»it  of  all  moneys  received 
and  disbiused  by  him  In  tbe  operation  ot  said 
mill,  and  the  conduct  of  said  business,  and 
showing  fully  the  condition  the  mill  and 
business,  and  whether  operated  at  a  profit  or 
loss;  and.  In  case  It  should  appear  that  the 
business  was  not  conducted  at  a  profit,  that 
the  mill  and  assets  be  converted  Into  money, 
and  the  money  properly  Invested  during  the 
pendency  ai  the  action.  The  court  on  that  day 
directed  the  receiver  to  report  as  prayed  tor 
In  the  petition.  A  r^rt  was  accordingly  filed 
by  the  receiver  on  or  about  August  14,  1894, 
to  which  the  petitions  objected  on  the  ground 
that  It  did  not  show  a  complete  itmlzed  ac- 
count of  expenditures  and  receipts,  and  was  so 
Indefinite  as  not  to  show  whether  the  bnst- 
ness  had  been  managed  for  the  best  Interests 
of  all  concerned,  or  wbether  the  items  ot  &l- 
pcnditure  stated  therein  were  just  or  not  An- 
other report  was  filed  in  December,  1894.  On 
January  11,  1805,  the  court,  at  tbe  Instance  of 
the  petitioner,  authtnized  an  examlnatlcai 
touching  the  accounts  of  the  receiver  In  open 
court,  and  such  examination  was  had,  com- 
mencing January  18,  1805.  llila  examination 
disclosed  the  fiict  that  the  receiver  bad  sold 
a  large  portion  of  the  shingles  manufactured 
under  his  dlrectl<m  to  the  Cascade  Trading 
Company,  a  corporation  In  which  he  was  a 
stockholder,  and  of  which  he  was  the  business 
manager.  After  hearing  the  testimony,  and 
on  January  25,  1S95,  the  court  confirmed  and 
approved  the  reports  of  the  receiver,  basing  Ite 
order  upon  the  following  findings  of  fact:  "(1) 
That  for  the  sliingles  sold  to  tbe  Cascade 
Trading  Company  the  receiver  obtained  the 
highest  price  for  shingles  In  this  market;  that 
it  was  ImposslUe  for  him,  In  bis  trustee  capac- 
ity or  individual  capacity,  to  place  these  shin- 
gles Into  any  other  market;  and,  having  char- 
ged the  Cascade  Trading  Company  with,  and 
received  for  his  trust,  the  highest  price  ob- 
tainable tor  the  shingles  sold  by  him,  and  that 
price  in  cash,  without  loss,  the  trust  was  bene- 
fited by  the  transaction,  and  tbe  receiver  baa 
fully  and  legally  accounted  for  the  shingles 
sold  to  the  Cascade  Trading  Company.  (2) 
The  court  further  finds  from  the  evidence  that 
the  reports  In  all  other  respects  are  Just  and 
correct."  It  appears  from  the  briefs  of  conn- 
gel  that  this  order  was  set  aside  and  re-entered 
on  January  31.  ISiKS.  These  findings  were 
duly  exceed  to  hy  the  petitioner,  and  there- 
after the  receiver  filed  his  final  repwt,  to 
which  objections  were  also  lnt«'posed  and 
overruled,  and  exception  taken.  The  court 
thereupon,  on  Febnuur  13, 1805,  confirmed  the 
report,  and  ordered  a  distribution  of  the  funds 
remaining  In  tbe  hands  of  the  receiver.  From 
thee«  orders  of  the  court  the  petitioner  prose- 
cutes this  appeal. 

The  respondent  moves  to  strike  the  stater 
ment  of  facts  from  the  record  and  files  of 
this  cause,  upon  the  grounds  (1)  that  no  copy 
of  the  statement  of  facts  proposed  by  appel- 
lant has  ever  been  served  upon  the  respond- 
ent after  the  same  was  filed  la  the  snp^lor 
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court,  and  because  ibe  said  pretended  state- 
ment was  settled  and  certified  by  the  trial 
court,  and  at  the  Instance  of  appellant, 
though  no  cop7  thereof  had  been  served  up- 
on the  respondent;  (2)  that  the  certificate  at- 
tached to  the  pretended  statement  of  facts 
does  not  comply  with  the  requirements  of 
the  statute,  and  hence  can  be  of  no  effect. 

As  to  the  first  ground  of  this  motion,  it  Is 
sufficient  to  say  that  It  does  not  appear  from 
the  record  that  the  proposed  statement  of 
facts  was  not  filed  In  the  cause  before  it  was 
aerred  on  the  respondent  Nor  is  the  sec- 
ond ground  available,  for  the  reason  that  It 
appears  that  the  certificate  of  the  trial  judge 
Is  In  strict  conformity  to  the  prorisious  of 
the  statute.    The  motion  to  strllce  Is  denied. 

The  respondent  also  moves  to  dismiss  the 
appeal  her^n  and  to  affirm  the  Judgment  On 
the  grounds  (1)  that  the  order  from  which 
this  appeal  Is  prosecuted  Is  not  a  final  order 
within  the  meaning  of  the  statute;  (2)  that, 
In  so  far  as  said  appeal  pertains  to  the  or- 
ders entered  January  25th  and  January  31st, 
It  should  be  dismissed,  for  the  reason  that 
the  appeal  from  the  order  of  February  13, 
1805,  does  not  bring  up  to  this  court  for  re- 
view any  order  previously  entered  In  the 
cause;  (3)  that  appellant's  brief  fails  to  point 
out  any  alleged  error  or  mistake  committed 
by  the  superior  court,  nor  Is  there  any  as- 
signment of  error  made  on  behalf  of  appel- 
lant; (4)  that  this  appeal  Is  taken  and  prose- 
cuted agalnflt  the  respondent,  not  a  party  to 
the  action  In  the  couii:  below,  nor  for  or 
against  whom  any  order,  ruling,  or  judg- 
ment was  made  or  entered  In  the  superior 
court 

We  think  the  order  api>ealed  from  Is  a  final 
order  In  the  nature  of  a  final  Judgment.  The 
only  matter  before  the  court  for  considera- 
tion was  that  of  the  accounting  of  the  re- 
cover, and  the  order  made  and  entered  final- 
ly disposed  of  that  question,  and  was,  there- 
fore, an  appealable  order. 
'■  The  appeal  In  this  case  Is  taken  from  the 
orders  of  January  25tb  and  Jantmry  Slat,  ns 
well  as  that  of  February  13,  1S05,  ond  thei*e- 
fore  the  question  as  to  whether  the  latter  or- 
der brings  up  the  former  ones  previously  en- 
tered need  not  be  dIscuBsed.  We  may  here 
remark,  however,  that  the  alleged  order  of 
Jauitary  3lRt  does  not  appear  to  be  included 
in  tlic  record,  and  therefore  cannot  be  here 
considered. 

The  third  ground  of  respondent's  motion 
presents  a  more  serious  question.  The  as- 
signment of  error  in  the  brief  of  appellant 
consists  of  a  statement  of  the  following 
"iwlnts":  (1)  The  i-eeelver  should  account 
for  the  prolits  dorivofl  fi*om  his  dealings  with 
the  trust  estate;  (2)  he  should  account  more 
clearly  for  moneyrt  received  by  hiin  as  re- 
ceiver; (3)  no  comiiensiitlon  should  be  allow- 
ed to  the  receiver  for  his  scrvlcw*.  In  view  of 
his  violation  of  the  trust;  (4)  if  any  coiuiieu- 
sation  la  allowed,  it  sliould  be  greatly  re- 
duced; (5)  he  should  be  rcquii-ed  to  make 


good  to  the  creditors  the  loss  resulting  from 
his  operation  of  defendant's  mill;  and  (Q)  the 
Items  of  disbursement  objected  to  should  be 
disallowed.  The  statute  provides  that  the 
brief  of  appellant  shall  clearly  point  out  each 
error  that  the  appellant  relies  on  for  a  re- 
versal (I^aws  1893,  p.  127),  and  the  respond- 
ent Insists  that  this  provision  has  not  been 
complied  with  In  this  Instance.  In  Haugh  v. 
City  of  Tacoma  (decided  by  this  court  July 
25,  1895)  41  Pac.  173,  the  appeal  was  dis- 
missed because  no  wrora  had  been  assigned. 
In  that  case,  however,  the  brief  of  appellant 
not  only  did  not  specify  the  errors  relied  on 
for  a  reversal,  but  failed  even  to  refer  to 
the  pages  f>f  the  record  where  the  matters 
complained  of  could  be  foudd.  But  in  this 
case  the  brief.  In  the  course  of  the  argument 
on  the  different  points  here  made,  refers  to 
the  objections  in  the  record  to  the  receiver's 
reports,  and  for  that,  and  the  further  reason 
that  the  objections  now  urged  were  passed 
upon  by  the  court  In  making  the  orders  ap- 
liealed  from,  we  have  concluded  not  to  dis- 
miss the  appeal  on  the  ground  now  under 
consideration,  although  it  must  be  conceded 
that  the  errors  are  not  as  clearly  pointed  out 
as  they  might  have  been.  In  this  connection 
it  may  not  be  improper  to  observe  that.  In 
our  opinion,  it  was  the  purpose  of  the  leg- 
islature, in  enacting  the  law  concerning  the 
assignment  of  errors,  to  require  the  appelant 
to  80  specifically  set  forth  each  and  every 
alleged  error  that  an  Inspection  of  the  brief 
alone  will  fully  disclose  the  same.  It  was 
not  the  Intention  to  require  this  court  to 
search  through  the  entire  record  In  a  case  in 
order  to  determine  what  errors  may  have 
been  committed,  and.  If  a  proposed  assign- 
ment is  such  as  to  require  it  to  do  so,  it  will 
be  entirely  disregarded.  In  otbera  words, 
the  assignment  Itself  must,  as  the  legislature 
has  virtually  declared,  clearly  point  out  each 
error  Intended  to  be  alleged;  and  this  means, 
as  was  said  by  the  supreme  conrt  of  Tennes- 
see, something  more  than  a  mere  Invitation 
to  the  court  and  adverse  counsel  to  examine 
the  entire  record  upon  general  and  indefinite 
negations  of  the  correctness  of  the  decree  6r 
judgment  Denton  v.  Woods,  80  Tenn.  37, 
5  S.  W.  489.  The  fact  that  respondent,  Cole, 
Is  not  designated  by  the  appellant  In  this 
proceeding  as  receiver,  is  no  ground  for  dis- 
missing the  appeal.  While  It  would  hare 
been  in  conformity  to  law  and  correct  prac- 
tice to  so  desbnuite  him,  still  the  record 
plainly  shows  that  fae  Is  proceeded  against 
as  receiver,  and  therefore  thu  oiulsslon  to 
chai-acterisEc  him  as  such  in  the  title  of  the 
procpcfliug  cannot  possibly  Injure  or  preju- 
dice the  i-esiwndent.  And,  that  being  true, 
the  respondent's  olijoetion  Is  without  any 
substantial  foundation.  The  motion  to  dis- 
miss is  likewise  denied. 

As  to  requiring  the  receiver  to  account  for 
profits  received  by  lilm  from  his  dealings 
Willi  the  property  or  funds  of  the  estate  In 
his  hands.  It  is  perliaps  sufficl^it  to  say 
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that  we  are  not  satisfied  that  any  profltB 
were  received  by  biin.  The  shingles  bought 
by  the  Cascade  Trading  Company  were 
shipi>ed  by  It  to  Eastern  markets,  to  l)e  dis- 
posed of  at  Its  otvu  risk  and  exiieuse;  and 
at  the  time  of  the  bearing  In  the  court  be- 
low it  had  not  l>een  determined  whether  the 
venture  resulted  In  a  gain  or  loss.  It  Is 
true,  there  was  some  testimony  tending  to 
show  that  the  usual  profit  realized  by  ship- 
pers had  been  about  15  cents  per  1,000  on 
ordinary  grades  of  shingles,  and  something 
more  than  that  sum  on  those  of  a  superior 
quality.  But  the  court  below,  as  we  hare 
seen,  found  as  a  fact  that  the  trnst  estate 
was  benefited  by  the  sales  to  the  Cascade 
Trading  Company,  and,  inasmuch  as  the 
shingles  were  actualb*  sold  for  cash,  at  the 
highest  market  price  at  the  place  of  sale,  It 
would  seem  that  the  court  aiTived  at  a  cor- 
rect conclusion.  It  Is  suggested,  however, 
by  appellant  that  the  receiver  ought  to  have 
received  as  receiver  as  much  for  the  shin- 
gles as  he  received  for  them  as  manager  of 
tlie  trading  company.  But  we  think  the  evi- 
dence fairly  shows  that,  as  receiver,  he  was, 
for  the  most  part,  unable  to  ship  to  Eastern 
markets,  by  reason  of  not  having  sufficient 
funds  belonging  to  the  trust  estate  to  en- 
able him  to  do  so.  In  order  to  make  sales 
in  distant  places  it  was  necessary  to  ad- 
vance freights,  and  provide  for  storage,  and 
for  delays  In  payment,  which  the  receiver 
testified  he  could  not  do  with  the  means  at 
his  command.  Under  these  circumstances  It 
would  not  be  equitable  to  require  the  re- 
ceiver to  personally  account  for  whatever 
profits  the  Cascade  Trading  Company  real- 
ized, even  If  sxich  profits  were  clearly  shown. 
The  facts  in  this  case  do  not  bring  It  with- 
in the  well-settled  and  salutary  rule  that  a 
trustee  will  not  be  permitted  to  so  deal  with 
property  which  he  holds  In  trust  as  to  make 
a  profit  for  himself  at  the  expense  of  the 
beneficiary.  The  receiver  had  the  absolute 
right  to  sell  these  shingles.  In  fact.  It  was 
his  duty  to  sell  them;  and,  having  receiv- 
ed tbelr  full  value  from  the  only  available 
purchaser,  the  beneficiaries  have  no  eqal- 
table  right  to  claim  any  further  or  dlfTerent 
amount.  Besides,  the  evidence  discloses 
that  before  the  receiver  was  appointed  the 
Cascade  Trading  Company  purchased  at 
least  one-third  of  all  the  shingles  manufac- 
tured by  the  defendant  corporation,  and, 
having  been  authorized  to  conduct  the  busi- 
ness as  it  was  formerly  conducted,  the  re- 
ceiver was.  Impliedly  at  least,  authorized  to 
continue  to  make  sales  to  that  company. 
The  receiver's  books  are  not  before  us,  and 
one  of  his  reports  to  the  court  Is  not  Includ- 
ed In  the  record,  viz.  that  of  August  14, 
ISJH.  We  are  therefore  unable  to  determine 
from  the  record  that  the  receiver  did  not  ac- 
count fully  for  all  the  moneys  received  by 
him;  and,  the  accounting  having  lM?eu  sat- 
isfactory to  the  trial  court,  Its  judgment, 
npoo  that  point,  will  not  be  disturbed. 


It  was  not  contended  In  the  court  below 
that  the  receiver  was  eutltled  to  no  compen- 
sation by  reason  of  his  having  violated  his 
trust,  nor  was  It  even  claimed  that  the  con^ 
pensatlon  allowed  by  the  court  was  excess- 
ive, except  as  to  one  item  thereof,  and 
therefore  that  question  will  not  now  be  con- 
sidered. The  rate  of  compensation  of  re- 
ceivers is  not  fixed  by  law  in  this  state,  and 
the  amount  must,  therefore,  be  determined 
by  the  court  In  the  exercise  of  a  sound  dis- 
cretion, and  must  depend  ui>on  the  circum- 
stances of  the  particular  case.  The  general 
rule  Is  that,  where  the  court  by  which  the 
receiver  was  appointed  has  fixed  his  com- 
pensation, after  the  hearing  of  testimony, 
and  the  allowance  made  Is  warranted  by  the 
testimony  adduced,  and  appears  to  be  rea- 
sonable, the  exercise  of  the  court's  discre- 
tion will  not  be  interfered  with  by  the  ap- 
pellate tribunal.  High,  Ilec.  (3d  Ed.)  §  783. 
The  compensation  allowed  In  this  Instance 
was  something  over  $100  per  month  during 
the  time  the  receiver  was  employed,  and, 
considering  the  amount  of  labor  performed, 
and  the  re^tKmsIbllltieB  assumed,  the  allow- 
ance, although  ample,  does  not  appear  to  be 
unreasonable  or  unjust. 

The  appellant  insists  that  the  receiver 
should  be  reSjuired  to  make  good  to  the  cred- 
itors the  losses  resulting  from  the  operation 
of  the  defendant's  mill.  The  testimony, 
however,  fails  to  convince  us  that  any  loss 
was  thereby  Incurred.  The  receiver's  books, 
It  appears,  were  examined  by  an  expert, 
who  seemed  to  think  the  mill  was  operated 
at  a  loss;  but  he  frankly  stated  that  he  had 
not  had  time  to  make  a  careful  examination 
of  the  books,  and  that  he  arrived  at  his  con- 
clusion, not  by  a  thorough  examination  of 
the  various  accounts,  hut  by  simply  taking, 
without  verification,  the  footings  found  In 
the  ledger  and  cashbook.  Such  testimony 
is  too  imc^^ln  to  constitute  a  foundatloa 
for  the  claim  made  by  appellant.  But,  even 
If  a  loss  were  satisfactorily  shown,  the  re- 
ceiver should  not  be  charged  with  It  unless 
it  resulted  from  some  act  of  his  which  he 
waa  not  authorized  to  perform.  In  operating 
the  mill  he  was  not  only  doing  what  the 
plalntlfC  in  this  action  prayed  for  In  his  com- 
plaint, but  was  also  following  the  directions 
of  the  court  He  Is,  therefore,  not  liable 
personally  for  loss,  if  any  resulted.  Gluck 
&  B.  Rec.  pp.  347,  M8. 

As  to  the  Items  of  disbursement  which 
were  objected  to  by  appellant  and  allowed 
by  tlie  court,  we  think  several  of  them 
should  have  been  disapproved,  as  not  prop- 
erly chargeable  to  the  receivership.  It  ap- 
pears that  the  receiver  paid  a  regular  sal- 
arj-  to  a  stenographer  during  part,  if  not  all, 
of  the  time  he  was  conducting  the  business 
of  his  trust.  This,  we  think,  was  an  un- 
necessary expenditure,  in  view  of  the  ex- 
tent find  character  of  the  business  transact- 
ed, and  should  not  ha%'e  been  allowed  as  a 
legitimate  disbursement   And   the  same 
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tblng  may  be  sold  with  regard  to  the  Item, 
apparently  amounting  to  or  more,  for 

the  use  of  two  telephones.  One  of  them  was 
placed  In  the  office  of  the  Cascade  Trading 
Company,  manifestly  for  the  mere  conven- 
ience of  the  receiver,  and  the  other  at  the 
mllL  The  rent  paid  for  the  latter  was  per- 
haps a  proper  item  of  expense,  but  the 
amount  paid  for  the  use  of  the  former— that 
Is,  one-half  of  the  whole  sum  paid— should 
not  have  been  credited  to  the  receiver's  ac- 
count 

I  On  the  examination  it  appeared  from  the 
receiver's  accounts  with  the  Cascade  Trad- 
ing Company  that  that  company  was  indebt- 
ed to  the  receiver  in  the  sum  of  $17.31  on 
account  of  shingles  sold  to  it.  In  his  final 
report  the  receiver  sets  out  the  accounts  col- 
lected by  him  subsequently  to  the  examina- 
tion, but  fails  to  mention,  or  In  any  manner 
account  for,  the  balance  due  from  the  Cas- 
cade Trading  Company,  unless  the  same  is, 
In  some  way  not  apparent  on  the  face  of  the 
report,  included  in  the  item  charged  as 
"Paid  overweights,  shortage,  rebates  allow- 
ed Cascade  Trading  Company  In  full  settle- 
ment of  all  cars  shipped  and  including  an  er- 
ror of  Nov.  1,  '94.  of  $34.34,  $113.90."  This 
latter  charge  should  be  more  fully  explain- 
ed. The  matter  of  overweights  Is  made 
sufficiently  clear  by  the  testimony,  but  we 
are  at  a  loss  to  understand  why  the  receiver 
should  sell  a  given  quantity  of  shingles  at 
Tacoma,  and  allow  the  pun--haser,  after  he 
has  shipped  them  to  another  and  distant 
state,  a  credit  for  shortage  api>arently  dis- 
covered at  the  point  of  dostinntlou,  at  the 
expense  of  the  trust  estate.  This  shortage 
may  have  occurred  en  route,  either  by  theft 
or  carelessness,  and.  If  so,  the  buyer  and 
■shipper,  and  not  the  seller,  should  certainly 
bear  the  loss.  We  do  not  wish  to  be  under- 
stood, however,  as  saying  that  this  charge 
for  shortage  and  rebate  should  not  be  al- 
lowed in  any  event,  but  only  that  it  should 
first  be  clearly  shown  to  be  a  proper  or  nec- 
essary expenditure,  which  we  do  not  think 
has  yet  been  done.  If  It  was  the  result  of 
a  mistake  as  to  the  quantity  of  alilnglee 
actually  sold  by  the  receiver,  tlie  Cascade 
Trading  Company  should  be  credlttnl  with 
any  amount  charged  to,  but  not  actually  re- 
ceived by,  it. 

We  do  not  deem  It  necessary  or  desirable 
to  enter  into  an  extcniled  discussion  of  the 
question  of  the  powers  and  duties  of  receiv- 
ers. Many  cases  are  cited  by  apiwllant  to 
show  that  the  sales  made  by  the  receiver  to 
the  Cascade  Trading  Company  were  void  for 
the  reUKon  that  the  receiver  could  not  at  the 
same  time  be  both  seller  and  purcliafler. 
But  we  do  not  think  that  a  sale,  by  a  trus- 
tee, of  trust  proi)crty  to  himself,  is  per  se 
void;  It  is  simijly  voidable  at  the  election 
of  the  c-estiii  que  trust.  The  hitter  may  rati- 
fy the  sale,  If  be  so  desires,  and  claim  the 
proceeds;  and  If.  as  was  done  In  this  case, 
the  beneficiary  claims  the  proceeds,  lie  there- 


by ratifies  the  sale,  and  must  be  content 
with  the  proceeds  thereof.  In  other  words, 
he  cannot  both  ratify  and  annnl  the  sale  at 
one  and  the  same  time. 

For  the  reasons  above  Indicated,  the  orders 
appealed  from  will  be  reversed,  and  the  pro- 
ceeding remanded  to  the  court  below,  with  di- 
rections to  require  the  respondent  to  account 
for  tlie  balance  reported  to  be  due  from  the 
Cascade  Trading  Company,  and  to  r^ect  the 
several  Items  In  his  sccoant  heretoabore  qwcl- 
fled. 

HOYT,  C.  J.,  and  SCOTT  and  QORDON, 
JJ,,  concnr. 


SENOB  et  al.  t.  BOABD  OF  COM*BS  OF 
WHATCOM  COUNTY  et  aL 

(Supreme  Court  of  Washington.  Not.  14, 
1885.) 

CONSTITDTIONAI,  LAW— ImPROVSHBNTS   OF  HlOH- 

WATS— Abskbbubnts — Wro  hat  Object  to. 

1.  Act  March  16,  1803  (Laws  1893,  p.  901), 
providing  ftjr  the  loc-atioD  and  construction  of 
new  roads  and  the  iinprovement  and  mainte- 
nance of  old  ones,  and  that  the  assessment  of 
damafies  and  benefits  shall  be  made  in  ex  parte 
proceedinKs,  so  far  as  it  relates  to  new  roads 
rlolatL'8  Const,  art.  1.  §  10,  prohibiting  the  tak- 
ing of  private  property  withoat  compensation 
ascertained  by  a  Jury,  unless  waived. 

2.  Act  March  15,  1893  (Laws  1893,  p.  301). 
providing  for  the  location  and  constmction  of 
iii>w  and  the  improvement  and  maintenance  of 
old  roads,  and  that  assessment  of  damages  and 
benefits  shall  be  made  in  ex  parte  procNdings. 
in  BO  fur  as  it  provides  for  the  improTement  and 
maintonanc-e  of  old  roads  is  coustitutloual. 

3.  Act  Mnrch  Ifi,  1893  (Laws  1893.  p.  301), 
providing  for  thi;  improvomeut  of  coonty  road& 
does  not,  by  providiuK  for  the  apportionment  of 
costs  of  But'h  improvcmonta  by  the  county  com- 
missiuncnj  to  the  county,  and  several  towns  and 
road  districts  comprising  it,  imiiose  a  tax  for  a 
municipal  purpose,  in  violation  of  Onst.  art. 
11,  2  12,  prohibiting  the  ini[)osition  of  mnnlci- 
pal  taxation  except  by  general  laws  yeoting 
the  municipal  authorities  with  taxing  power. 

4.  Act  March  15,  1HI)3  (Laws  1893.  p.  301), 
relating  to  the  improvement  of  roads,  and  pro- 
viding (sections  18,  19)  that,  on  appeal  from  the 
nsscs-sment  of  costs  and  benefits  by  the  county 
comniissionere,  the  clerk  shnll  transmit  the  rec- 
ord to  the  superior  Jndge  of  the  county,  nod  that 
such  judge  "shall  file  the  transcriot  and  docket 
the  cuao,  '  does  not  impoye  on  the  judge  a  nonjo- 
dioiftl  public  employment,  in  violntlon  of  Const, 
art.  4,  §  since  it  merely  requires  him  to  di- 
rect the  tiling  and  docketing. 

n.  Under  Act  March  15,  1893  (Lawa  1893. 
p.  301),  providing  for  the  api>ortionnient  of  the 
costs  of  a  roftd  improvement  to  the  county,  and 
the  several  towns,  cities,  and  road  districts  com- 
posing it,  preHtribing  the  maximum  portion  to 
be  apportioned  to  all  the  towns  and  cities,  where 
In  making  an  apportionment  the  maximum  ath 
portionment  allnwed  has  been  made  to  the  towns 
and  some  of  the  cities,  the  fact  that,  in  distrib- 
uting such  up[iurtionment,  one  of  the  cities  has 
been  oniiftcd,  cannot  be  urged  as  an  objection  to 
the  apportionment  hy  one  not  shown  to  be  a 
property  holder  in  one  of  the  other  cities. 

Appeal  from  superior  court,  Whatcom 
comity;  .Tolin  R.  Winn,  Judge. 

Action  by  I^ewis  Senor  and  others  against 
the  board  of  comnilBsioners  and  treasurer  of 
Whatcom  county  to  determine  the  vaUdltf 
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of  taxes.  From  a  Judgment  for  defeodants, 
plaintiffs  appeal.  Afilrmed. 

Brnco,  Brown  &  Cleveland,  for  appellants. 
G.  V.  Alexander,  J.  R.  Crltes,  and  Kerr  & 
McCord,  for  respondents. 

DUXBAR,  J.  This  action  Is  prosecuted 
by  the  plaintiffs,  as  taxpayers,  In  behalf 
of  themeelves  and  all  other  taxpayers  of 
Whatcom  county,  to  determine  the  validity 
of  the  taxes  and  special  assessments  levied 
for  road  purposes  by  the  authorities  of  What- 
com county,  acting  under  the  provisions  of 
the  act  of  March  15, 1803,  set  out  in  the  Laws 
of  1S93.  at  page  301  et  seq.  The  defendants 
demurred  to  the  complaint  on  the  grounds; 
(1)  Want  of  Jurisdiction  over  the  defendants 
or  tbe  subject-matter ;  (2)  the  plaintiffs  have 
no  legal  capacity  to  sue;  (3)  defect  of  par- 
ties plaintiff;  (4)  defect  of  parties  defend- 
ant; (5)  misjoinder  of  causes  of  action;  (6) 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Tbe 
demurrer  was  sustained,  and  tbe  plaintiffs 
elected  to  stand  on  their  pleadings.  Judg- 
ment of  dismissal  was  awarded,  and  the 
case  comes  to  this  court  upon  the  record. 

We  will  first  notice  the  contention  that 
tbe  act  Is  in  violation  of  section  16,  art  1,  of 
the  state  constitution.  Tbis  provision  has 
been  so  often  construed  by  this  court  In  con- 
nection with  kindred  acts  that  tbe  law.  It 
seems  to  us,  ought  to  be  pretty  well  settled,  so 
far  as  a  portion  of  this  act  is  concerned,  viz. 
the  procuring  a  right  of  way.  In  Peterson  v. 
Smith,  G  Wash.  103,  32  Pac.  1050,  Where  tbe 
court  had  under  consideration  the  law  pro- 
viding for  a  change  of  a  county  road  under 
tbe  provisions  of  chapter  19,  Laws  1800,  this 
court  decided  that  the  provirion  of  section 
IG,  art  1,  of  tbe  constitution,  that  "no  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  Just  compen- 
sation having  been  first  made  or  paid  into 
court  for  the  owner,  and  no  right-of-way 
shall  be  appropriated  to  the  use  of  any  cor- 
poration other  than  municipal  until  full  com- 
pensation therefor  be  first  made  In  money, 
or  ascertained  and  paid  into  court  for  the 
owner,  irrespective  of  any  benefit  from  any 
Improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by 
a  Jury,  unless  a  Jury  be  waived,  as  In  other 
civil  cases  in  courts  of  record,  In  the  man- 
ner prescribed  by  law,"  meant  Just  what  it 
said,  and  that  under  that  guaranty  the  own- 
er of  tbe  land  appropriated  by  a  county 
could  not  be  compelled  to  present  a  claim  for 
damages;  that  be  could  renmln  quiet,  and 
be  assured  that  before  his  property  la  con- 
demned the  county  must  ascertain  his  dam- 
age, and  either  pay  it  to  him,  or  pay  it  into 
court  for  his  bendlt;  and  the  amount  of  his 
damages  must  be  ascertained  In  a  court,  in 
a  proceeding  instituted  for  that  purpose,  and 
In  which  the  defendant  can  appear  and 
make  bla  showing,  If  be  so  deslr^— following 


the  doctrine  laid  down  by  the  supreme  court 
of  California  in  Weber  v.  Board,  59  Gal.  2G5. 
The  same  doctrine  was  announced  In  Re 
Smith,  »  Wash.  85,  37  Pac.  311,  4W,  and  in 
Askam  v.  King  Co.,  9  Wash.  1, 3G  Pac.  1097, 
where  it  was  held  that  the  drainage  law  of 
this  state  was  unconstitutional  because  it  pro- 
vided for  the  taking  of  private  projMjrty  with- 
out compciisatiou,  for  the  purpose  of  con- 
structing ditches  to  drain  swamps.  It  Is  true 
that  in  that  case  It  was  said  by  the  writer 
of  the  opinion  that  "if  the  law  had  provided 
for  even  an  ex  parte  assessment  of  damages, 
and  that  such  assessment  should  be  filed, 
and,  unless  objected  to,  confirmed,  It  might 
be  possible  to  sustain  It  on  the  ground  that 
such  assessment  of  damages,  aud  Its  filing 
in  a  proceeding  to  which  the  property  owner 
had  been  made  a  party  by  proper  notice,  was 
in  the  nature  of  a  proffer  to  him  of  Just  com- 
pensation, and,  if  be  did  not  appear  and  ob- 
ject thereto,  such  failure  on  his  part  might 
be  taken  to  be  a  waiver  of  the  right  to  have 
his  damages  assessed  by  a  Jury."  But  the 
decision  in  that  case  was  iKised  upon  the 
law  as  announced  in  Peterson  v.  Smith,  su- 
pra, which  provided,  as  we  liave  before  said, 
tliat  the  damages  must  be  ascertained  and 
paid  into  the  court  in  the  first  instance  for 
the  benefit  of  the  party  whose  land  was 
sought  to  be  subjugated.  Tills  same  doc- 
trine was  announced  in  Hayward  v.  Sno- 
homish Go.  (Wash.)  39  Pac.  6S2,  and  the 
cases  of  Peterson  v.  Smith  and  Askam  v. 
King  Co.,  supra,  were  reviewed,  and  the 
doctrine  therein  announced  relndorsed.  The 
doctrine  thus  announced  and  followed  uni- 
formly by  this  court  would  not  permit  the 
constitutional  right  of  a  citizen  to  receive 
damages  at  the  hands  of  the  court  to  be  sub- 
mitted to  appraisers  appointed  by  the  board 
of  county  commissioners;  and,  while  courts 
should  always  hesitate  to  pronounce  a  law 
unconstitutional  which  Is  manlfestiy  enact- 
ed for  the  best  interests  of  the  country,  yet 
it  is  their  bounden  duty  to  see  that  the  pro- 
visions of  the  constitution  are  maintained 
Inviolate,  and  that  the  right  of  the  citizen 
to  implicitly  rely  upon  its  plain  guaranties 
shall  not  be  destroyed  by  construction;  hence 
we  are  compelled  to  hold  that  that  portion  of 
the  law  under  discussion  which  provides  for 
appropriating  tbe  light  of  way  for  roads 
cannot  he  maintained,  under  tbe  provisions 
of  the  constitution  above  referred  to.  But 
we  are  inclined  to  think  that  the  contention 
of  the  respondents  that  this  law,  so  far  as  it 
applies  to  Improvements  on  roads  wlilch 
have  already  been  located,  can  be  maintain- 
ed. Of  course,  it  is  a  proposition  of  law  too 
elementary  to  need  di8cussl(m  tliat  the  fact 
that  a  portion  of  an  act  is  unconstitutional 
will  not  render  the  whole  act  unconstitution- 
al, if  the  act,  liurged  of  such  portion,  is  capa- 
ble of  being  executed  in  conformity  with 
the  legislative  Intent;  in  other  words,  if  the 
provisions  of  the  act  are  not  found  to  be 
Interdependent,  and  so  woven  together  that 
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the  abolition  of  one  portion  would  destroy 
the  general  system  which  had  been  provided 
by  the  legislature.  It  is  true  that  in  Skagit 
Co.  v.  Stilus.  10  Wash.  asS,  39  Pac.  110,  this 
court  held  that  the  different  portions  of  the 
act  allowing  the  county  to  condemn  lands 
for  a  right  of  way  for  a  ditch,  found  in  Sess. 
Laws  1883-90,  p.  G52,  were  so  Interdepend- 
ent that  those  portions  of  the  act  which  are 
not  in  conflict  with  the  constitution  had  to 
fall  with  the  portions  that  were  so  in  con- 
flict, but  such  does  not  seem  to  us  to  be  the 
case  in  the  iaw  in  question. 

It  Is  earnestly  insisted  by  the  appellants 
that  a  great  majority  of  the  sections  In  the 
act  under  consideration  referred  especially 
to  the  manner  of  obtaining  tho  right  of  way; 
but  the  test  of  the  independence  of  the  por- 
tion of  the  act  which  is  conceded  to  be  con- 
stitutional cannot  depend  upon  the  number 
of  sections  which  refer  to  It,  compared  with 
the  number  of  sections  which  refer  to  the 
portion  which  is  found  to  be  unconstitution- 
al, and,  if  but  oue  section  in  an  act  com- 
prising many  Indicates  an  Independent  the- 
ory for  carrying  out  the  proTisions  embod- 
ied in  the  section.  It  will  be  as  forceful  in 
sustaining  the  constitutional  portion  of  the 
act  as  though  a  great  majority  of  the  sec- 
tions in  the  act  referred  to  it.  In  this  act 
the  legislature  had  the  power  to  provide  In 
manner  and  form  as  provided  in  the  act,  and 
Independent  of  condemnation  proceedings, 
for  the  improvement  of  existing  highways; 
and.  If  that  portion  of  the  act  referring  to 
condemnation  proceedings  were  stricken 
from  the  law,  it  would,  it  seems  to  ns,  pre- 
sent a  complete  law,  with  complete  provl- 
sious  for  the  improvement  of  existing  high- 
ways, and,  this  being  the  case,  it  is  sufficient 
to  maintain  the  constitutionality  of  the  law, 
so  far  as  it  prescribes  a  metliod  for  improv- 
ing existing  highways. 

The  constitutional  question  which  was  dis- 
cussed upon  tlie  motion  of  the  court  at  the 
second  argument  of  tliis  case  will  require 
some  attention.  Section  12  of  article  11  of 
the  constitution  of  the  state  of  Waslilngton 
provides  that  the  legislature  shall  have  no 
power  to  impose  taxes  upon  counties,  cit- 
ies, towns,  or  other  nmnicipal  coriionitions, 
or  upon  tiie  inhabitants  or  property  thereof, 
for  county,  city,  town,  or  other  municipal 
jmrposes,  hut  may  by  general  laws  vest  in 
the  corporate  authorities  thereof  the  power 
to  assess  and  collect  taxes  for  such  pur- 
poses; and  it  is  claimed  that  the  law  under 
consideration  is  obnoxious  to  this  provision 
of  the  constitution,  for  the  reason  that  the 
assessment  levied  upon  the  cities  and  towns 
provided  for  in  this  act  was  levied  hy  the 
county  commissioners,  Instead  of  by  the  cor- 
jKirate  authorities  of  saiiJ  cities.  Section  1 
tit  the  act  of  March  l."!.  1S!I:1  (Hess.  Laws 
181)3,  p.  .'{1)1),  provides  that  "the  commission- 
ers of  any  coimty  may,  at  any  regular  or 
called  session,  cause  to  be  cstaltlislied.  lo- 
cated and  constructed,  Improved,  stmight- 


ened,  widened,  altered  or  re-located  any  pub- 
lic road  or  higliway  as  herein  provided,  when 
the  same  Is  conducive  to  the  public  conven- 
ience or  welfare."  Section  3  of  the  same  act 
provides  that  "no  road  improvement  shall  be 
located  or  commenced  under  this  act  unless 
the  same  has  its  beginning  at  the  boundary 
limits  of  an  incorporated  city,  or  trade  cen- 
ter located  on  a  railroad  or  navigable  body 
of  water,  or  connect  with  a  road  or  road  sys- 
tem already  improved  under  this  act,  or 
with  a  road  which  has  been  otherwise  con- 
structed of  such  a  nature  to  permit  of  heavy 
freighting  and  rapid  travel  on  the  same  at 
any  time  of  year."  Section  13  of  the  same 
act  provides  that  the  benefits  assessed  to  the 
county  for  such  Improvement,  shall  be  one- 
third  of  the  whole  estimated  cost  thereof; 
that  the  benefits  assessed  to  all  property 
within  each  incorporated  city  within  the 
county  shall  not  be  more  than  one-sixth  of 
the  whole  estimated  cost  of  the  improve- 
ments, or  of  tliat  portion  thereof  which  is  lo- 
cated within  a  limit  of  10  miles  from  the  cor- 
porate limits  of  the  city;  that  the  benefits 
assessed  to  the  lots  and  lands  lying  within 
the  proposed  improvement  boundary  shall' 
not  exceed  one-third  of  the  whole  estimated 
cost  of  the  proposed  Improvement;  that  the 
benefits  assessed  to  each  road  district  or 
township  through  or  into  whlcli  the  improve- 
ment is  located  shall  not  be  assessed  at  more 
tiian  one-third  of  the  whole  estimated  cost 
of  the  Improvement  within  the  boundary  of 
the  road  district  or  township.  The  coimty 
commissioners  having  acted  upon  this  proiv 
osition.  It  must  be  conceded  that,  so  far  as 
the  county  Is  concerned,  it  has  no  cause  of 
complaint  under  this  provision  of  the  con- 
stitution; but  it  is  contended  that  the  legis- 
lature had  no  right,  under  the  constitutlon- 
al  provision,  to  either  pass  a  law  imjiosing  a 
tax  upon  the  cities  within  the  improved  dis- 
trict, or  to  delegate  authority  to  the  county 
commissioners  to  pass  a  law  imposing  such 
a  tax.  It  does  not  seem  to  us  that  the  Im- 
provement provided  for  In  this  act  Is  such 
an  Improvement  as  was  contemplated  by  the 
framers  of  the  constitution,  expressed  In  the 
article  above  referred  to,  as  It  would  be  if 
the  legislature  had  passed  a  law  taxing  the 
city  for  the  purpose  of  building  a  town  ball, 
or  of  constructing  sewers,  or  of  constructing 
light  or  water  works,  or  for  improvements 
of  that  kind,  which  are  for  the  especial  ben- 
efit of  the  city  or  town.  This  improvement 
is  not  for  a  city  purpose  or  for  a  town  pur- 
pose, hut  it  Is  for  a  county  purpose.  It  Is 
still  a  county  road,  although  it  may  traverse 
a  city  or  town,  and  the  cmmty  commission- 
ers, under  tiie  authority  of  this  law,  simply 
have  a  right  to  apportion  the  expenses  of 
tliese  improvements  to  these  different  divi- 
sions and  num lei imli ties,  which  Is  in  no 
souse  imposing  a  tnx  for  the  benefit  of  the 
other  municipalities  through  which  the  road 
passes,  and  lienee  cannot  fall  under  the  con- 
stitutional ban.    But  conceding  that  It  was 
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for  tbe  benefit  of  a  city  or  a  town,  and  that 
the  corpomte  authority  of  such  oity  or  towu 
liad  not  exercised  the  power  of  assessing  and 
collecting  the  expense  necessary  for  the 
construction  of  these  improvements,  we 
think  the  overwhelming  weight  of  authority 
is  that  the  assessment  for  benefits  in  such 
eases  does  not  fail  under  the  definition  of 
the  word  "tax"  as  used  in  the  constitution; 
that  the  word  "tax"  has  reference  to  general 
rerenues  for  the  purpose  of  maintaining  and 
carrying  on  the  government,  where  the  l>eu- 
efits  are  alike  enjoyed  by  all,  and  where  no 
special  benefits,  as  in  the  case  of  tlie  assess- 
ment for  improvements,  are  enjoyed.  Of 
course,  the  Idea  of  compensation  is  the  basis 
of  all  theories  of  taxation,  but  an  element 
of  special  benefits  enters  Into  the  one,  and 
is  the  distinguishing  feature  between  taxes 
and  assessments  for  benefits.  "Both  forms,'* 
says  Desty  on  Taxation  (volume  1,  p.  4), 
*'are  for  public  purposes,  and  both  alike  bur- 
dens on  property;  the  only  substantial  dif- 
ference between  the  two  being  that  general 
taxation  Is  based  upon  value,  and  subject  to 
the  constitutional  rule  of  uniformity,  wlille 
special  taxation  for  benefits  Is  not" 

The  law  makes  a  plain  distinction  between 
taxes  which  are  burdens  or  charges  Imposed 
upon  persons  or  property  to  raise  money  for 
public  pur[K>seB,  and  assessments  for  city  and 
Tillage  improvements,  which  are  not  regard- 
ed as  burdens,  but  as  an  equivalent  or  com- 
pensation for  the  oihanced  value  which  the 
property  of  the  p^son  assessed  has  derived 
from  the  Improvement.  Mr.  Cooley,  In  his 
work  on  Taxation  (2d  Ed.  p.  207),  in  discuss- 
ing this  question,  says:  "The  most  striking 
illustration  of  the  rule  of  strict  construction 
of  exemptions  is  seen  in  the  case  of  special 
assessments  for  local  improvements,  snch  as 
the  paring  and  repair  of  streets,  etc.  It  is 
almost  universally  held  that  a  general  ex- 
emption from  taxation  will  not  extend  to 
such  assessments;"  citing  the  leading  case 
of  In  re  Mayor,  etc.,  of  New  York,  11  Johns. 
77,  where  the  words  of  the  exemption  were 
timt  no  church  or  place  of  public  worship 
"should  be  taxed  by  any  law  of  this  state," 
where  the  court  held  that  the  word  "taxes" 
meant  burdens,  charges,  or  impositions  put 
or  set  upon  persons  or  property  for  public 
uses,  but  that  the  pay  for  an  opening  of  the 
street,  In  the  ratio  of  the  benefit  or  advantage 
derived  from  it,  was  no  burden  or  tallage  or 
tax,  within  the  meaning  of  the  exemption. 
And  the  same  author,  on  page  606,  in  further 
distinguishing  the  use  of  the  word  "tax," 
says:  "The  gena*al  levy  of  taxes  is  under- 
stood to  exact  contributions  in  return  for  the 
general  benefits  of  government,  and  it  prom- 
ises nothUig  to  the  persons  taxed,  beyond 
what  may  be  anticipated  from  an  adminis- 
tration of  the  laws  for  individual  protection 
and  the  general  public  good.  Special  assess- 
ments, on  the  other  hand,  are  made  upon 
the  assumptiiHi  that  a  portion  of  the  com- 
munity is  to  be  specially  and  peculiarly  ben- 


efited, in  the  mhancement  of  the  value  of 
property  peculiarly  situated  as  regards  a 
conti'mplated  expenditure  of  public  funds; 
and,  in  addition  to  the  general  levy,  they 
demand  that  special  contributions,  in  con- 
sideration of  the  special  benefit,  shall  be 
made  by  the  persons  receiving  It."    And  so 
with  the  case  at  bar.   The  county  within 
whose  borders  this  improvement  is  made, 
the  citizens  whose  property  abuts  upon  the 
highway,  the  city  through  whose  streets  the 
road  passes  and  the  Improvement  is  made, 
are  especially  benefited;  a  benefit  reaching 
beyond  the  benefit  received  by  the  citizens 
of  the  state  at  large,— a  benefit  which  can  be 
traced  directly  and  especially  to  these  resi- 
dents.  "It  Is  like  a  tax,"  as  Mr.  Cooley  fur- 
ther on  remarks,  "In  that  it  must  be  levied 
for  a  public  purpose,  and  must  be  api)or-| 
tloned  by  some  reasonable  rule  among  thms 
upon  whose  property  it  is  levied.   It  Is  un-' 
like  a  tax,  in  that  the  proceeds  of  the  assess- 
ment must  be  expended  in  an  Improvement  | 
from  which  a  benefit  clearly  exceptive  and' 
pLiInly  perceived  must  inure  to  the  property 
upon  which  it  is  Imposed.'*   Several  pages  of 
authority  are  cited  to  sustain  these  dlstinc-^ 
tions.   Judge  Elliott,  In  his  work  on  Roads  | 
and  Streets  (page  370),  after  announcing  thei 
fact  that  the  question  here  involved  was  tor. 
a  time  the  subject  of  much  debate,  but  that 
It  is  now  well  established  that  such  statutes 
do  not  Impinge  upon  any  constitutional  pro-J 
vision,  lays  down  the  distinction  in  the  fol- 
lowing terse  language:  "A  distinction  Is 
made  between  local  assessments,  and  taxes! 
levied  for  general  revenue  purposes.  The 
questlm  has  been  before  the  coin*ts  time  and 
time  again,  and  the  almost  unruffled  current  | 
of  judicial  opinion  is  that  an  assessment  for| 
a  local  Improvement  Is  not  a  tax,  within  the, 
meaning  of  the  constitutional  provisions  re-, 
quiring  uniformity  of  taxation.    Local  as-, 
sessments  are  not  ordinary  taxes  levied  for^ 
the  purpose  of  sustaining  the  government, 
but  they  are  charges  laid  upon  individual 
property  because  the  property  upon  which 
tlie  burden  is  imposed  receives  a  special  ben- 
efit which  is  different  from  the  general  one 
which  the  owner  enjoys,  in  common  with  oth- 
ers, as  a  citizen  of  the  commonwealth."  In 
Mayor,  etc.,  of  Baltimore  v.  Proprietors  of  Green 
Mountain  Cemeterj',  7  Md.  517,  it  was  held.  In 
a  case  where  the  charter  of  the  cemetery  com- 
pany provided  that  a  certain  number  of  acres 
"shall  be  forever  appropriated  and  set  apart  as 
a  cemetery,  which,  so  long  as  used  as  such,  shall 
not  be  liable  to  any  tax  or  public  Imposition 
whatever,"  that  a  paving  tax,  for  paving  a 
street  In  front  of  this  property,  was  not  em- 
braced in  this  exemption;  that  the  intent  of  the 
legishiture  was  to  exempt  the  property  from  all 
taxes  or  impositions  Imposed  for  the  purpose 
of  revenue,  but  not  to  relieve  it  from  such 
charges  as  are  Inseparably  incident  to  Its 
location  in  regard  to  other  property;  that 
the  word  "tax,"  as  used  In  the  charter,  meant 
a  burden,  charge,  or  Imposition  put  or  set 
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upon  persoDS  or  property  toe  public  uses, 
but  to  pay  for  opening  a  street,  In  the  ratio 
to  the  benefit  deiiTed  from  it,  is  not  a  "tax," 
within  the  meaning  of  the  charter.  Ihe  same 
thing  was  held  in  Buffalo  City  Cemetery  T. 
City  of  Buffalo,  40  X.  T.  500,  and  Olive  Cem- 
etery Co.  T.  Uty  of  Philadelphia,  03  Pa.  St. 
129;  and  it  mnst  be  obso^ed  that  these  were 
extreme  cases,  not  only  so  far  as  the  lan- 
guage used  In  the  exemption  clause  Is  ctm- 
cemed,  but  from  the  fact  that  the  strongest 
sentimental  considerations  would  suggest  a 
protection  to  the  home  of  the  dead,  which 
would  assure  Its  Inviolate  maintenance,  and 
where  the  revolting  thought  of  a  cemetery 
being  sold,  by  virtue  of  an  order  of  court,  to 
the  highest  bidder,  would  impel  the  court, 
if  jxisslble.  to  construe  the  law  In.  favor  of 
the  exemption  as  liberally  as  possible;  yet 
tbe  courts,  by  reason  of  the  almost  universal 
holdings,  were  compelled  to  make  no  distinc- 
tion, even  in  these  cases,  but  left,  as  they 
should,  all  such  considerations  to  the  legis- 
lature, where  th^  properly  belong.  It  will 
be  observed,  also,  that  In  the  case  in  7  Md. 
G17,  supra,  the  language  of  the  charter  was, 
"shall  not  be  liable  to  any  tax  or  public  im- 
position whatevw";  the  language  there,  as 
It  will  readily  be  seen,  being  much  stronger 
and  more  com^efacnslve  tlian  the  language 
employed  In  our  constitution.  In  Paterson 
V.  Society,  24  N.  J.  Law,  385,  under  a  sim- 
ilar provision  of  the  charter,  tiie  court  hirid 
that  the  taxes,  charges,  and  Impositions 
specified  in  the  charter  ore  manifestly  those 
for  public  use.  The  same  question  Is  passed 
upon  by  the  supreme  court  of  New  Jersey 
in  the  case  of  State  v.  Mayor,  etc.,  of  City  at 
Kework,  27  S.  3.  h&V,  185,  where  It  is  em- 
phatlcaUy  announced  that  the  exemption 
from  taxation  provided  for  in  the  charter  did 
not  cover  an  assessment  made  toe  beae&tB. 
In  Adorns  Co.  v.  City  of  Quincy  (111.  Sup.)  22 
N.  E.  U24,  It  was  held  that  an  exemption 
from  taxation  of  the  property  of  the  kind 
used  B<dely  tor  public  purposes  does  not  ex- 
tend to  the  special  taxes  for  public  improve- 
ments, such  OS  the  paving  of  the  street  on 
which  the  premises  front;  citing  many  cases 
and  text  writers  In  support  of  the  contention. 

It  sctcuis  to  us  that  these  cases  settle  the 
question  in  controversy,  aiul  that  the  con- 
struction placed  ui)on  this  exemption  clause 
In  charters  and  statutes  would  iiut  be  affected 
by  the  fact  that  tlie  exemption  clause  in  this 
Instance  occurs  In  the  constitution;  but.  If 
it  could  be  iMuislbly  so  considered,  the  author- 
ities are  as  universal  where  the  construction 
has  been  placed  by  the  courts  upon  cuustltu- 
tluns  similar  to  ours.  In  Cdorado  the  provi- 
sion of  tliQ  constitution  (section  7,  art.  10)  is 
as  follows:  "The  general  assembly  shall  not 
hiipose  tuxes  for  the  imi-poscs  of  any  county, 
clt3',  town,  or  other  wuuicUnl  coriwrutlon,  hut 
may  by  law  vest  In  the  corporate  authorities 
thereof,  n;spe<-tivcly,  the  power  to  asm^s  and 
collect  toxi'S  for  all  purixMwa  of  such  con»ora- 
tlon."  It  will  bo  seen  tliat  tliis  pravlslun, 


while  the  language  la  In  some  Instances  trans- 
posed, imposes  upon  the  legislature  the  exact 
limitation  that  Is  Imposed  upon  tbe  legislature 
of  this  state  by  the  provisions  of  our  consti- 
tution. In  City  of  Denver  v.  ICnowlea  (Csio.) 
30  Pac.  1011,  it  was  held  that  the  word  "tax.*" 
as  used  In  the  constitution,  refers  to  ordinary 
public  taxes,  and  not  to  assessments  for  local 
improvementslndtles  and  town8,and,  further, 
that  tbe  inwer  to  make  such  local  aaseas- 
ments  is  not  an  infringement  upon  the  con- 
stitutional rule  requiring  all  taxes  to  be  uni- 
form. This  Is  a  wdl-consldered  case,  and 
oreiTules  tbe  former  (pinion  rendered  by  that 
court  in  the  earlier  case  of  Palmer  v.  Way. 
6  Colo.  106,  followed  in  Wilson  v.  Chilcott,  12 
Coto.  000,  21  Fac  901;  the  court  alleging  that 
when  this  question  was  decided  in  Palmer  v. 
Way,  siqiTa,  it  was  not  necessary  to  the  de- 
cision of  the  matter  then  before  the  court; 
that  the  case  of  Wilson  v.  CliUcott,  supia, 
was  decided  upon  the  principle  of  stare  de- 
cUs,  {(lowing  the  earlier  case  without  the 
examination  which  should  have  been  glT«i 
to  it;  and  that  thus  an  oplnlMi  upon  a  matter 
not  necessary  to  the  determination  of  tbe  case 
under  consideration,  at  the  time  it  was  ren- 
dered, had  become  accepted  as  the  law  in  the 
state  of  Colorado  for  10  years  upon  the  prin- 
ciple (tf  stare  dedsla.  Yet  the  court,  In 
obedience  to  the  almost  uniform  current  of  au- 
thority, when  this  question  was  squarely  pre- 
sented to  them,  felt  constrained  to  overrule 
the  former  cases,  and  hold,  as  we  before  in- 
dicated, viz.  that  the  word  "tax,"  when  used 
in  the  constitution,  refcnred  to  the  ordinary 
public  taxes,  and  not  the  assessments  for 
benefits  in  the  nature  of  local  Improvements; 
and  the  court  recites  many  cases  to  Buataln 
the  dec^on.  Under  subsbintlally  similar  pro- 
visions of  the  constitution  of  Missouri,  It  was 
held  in  Fanar  v.  City  of  St.  Louis;  80  Ma 
370,  that  "the  power  to  pave  the  streets  of  tbe 
city  of  St.  Louis,  and  to  charge  the  costs  of  such 
Improvements  against  tbe  adjoining  property," 
imdcr  autboi^ty  found  In  the  durter,  was 
not  "in  confilct  with  tbe  provisions  of  the  con- 
stitution of  tbe  state";  that  the  taxation  men- 
tioned in  the  constltntlon  related  to  such  tax- 
ation as  was  entitled  to  raise  revenue  to  be 
paid  Into  the  respective  treasuries  of  tbe  state, 
county,  or  municipality,  and  to  be  disbursed 
therefrom  for  state,  county,  or  municipal  pur- 
imscs.  And  tbe  coui-^  to  sustain  its  decUJon, 
cites  I^kwood  r.  City  of  St.  Louis,  24  Ma 
20;  Newby  t.  Platte  Co.,  25  Mo.  260;  and 
Garrett  v.  City  of  St.  Louis,  Id.  SOS,  where 
the  court  said  that:  "The  tax  in  question  is 
not  stich  a  property  tax  as  Is  within  the  mean- 
ing of  tluit  provision.  The  tax  Is  local,  and  for 
local  purposes,  and  la  a  tax  npon  benefits,  and 
not  directly  uix>n  property.  •  •  •  The  co«t 
of  the  public  benefit  is  made  a  public  burden, 
and  tlie  exivnse  of  the  Individual  benefit  is 
Iilnccd  tqmn  the  shoulders  of  the  person  who 
receives  It;*'  also  dtlng  Egyirtlan  Levee  Ca 
V.  Hai-din,  27  Mo.  405;  Adams  v.  Llndell,  72 
Mo.  IDS,  aud  many  other  cases.  And  so  early 
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as  the  case  of  Adams  Llndell,  repented  In 
72  Mo.  198,  It  was  decided  that  "the  proTi- 
Blons  In  the  constitution  of  1875  relating  to 
the  nnlformity  and  egoality  of  taxation,  and 
the  taking  of  private  property  for  public  use, 
were  not  Intended  to  apply  to,  and.  do  not 
effect  any  change  In.  the  law  as  to  the  right 
at  municipal  corporations  to  niake  q>ecial  aa- 
aesamenta  for  local  improvements."  In  Ham- 
mett  T.  Philadelphia.  65  Pa.  St.  146,  the  dis- 
tinction was  clearly  pointed  out  that  under 
such  coiwtitutlonal  provisions  local  assesa- 
ments  for  benefits  to  particular  property  could 
be  enforced.  In  fact,  the  authorities  sustain- 
ing this  view  are  overwhelming,  and  the  de- 
cisions are  eq^reased  in  section  4  of  Deety  on 
Taxation  in  the  following  announcement: 
"Taxes  are  distinguished  from  special  assess- 
ments for  local  Improvements;  the  former  be- 
ing burdens  imposed  upon  all  persons  and 
property  alike,  and  compensated  for  by  equal 
protection  to  all,  while  the  latter  are  not  bur- 
6em,  but  equivalents,  and  are  laid  for  local 
purposes,  upon  local  objects,  and  are  compen- 
sated for  in  local  benefits  and  Improvements 
enhancing  the  value  of  the  prc^rty  assessed 
to  the  extent  of  the  assessment  levied." 

We  do  not  think  there  is  any  merit  In  the 
contention  of  the  appellants  that  this  law  im- 
poses upon  the  Judge  of  the  superior  court 
duties  that  are  nonjudicial,  because  sections 
18  and  19  require  that  "vhen  an  aggrieved  par- 
ty appeals  the  clerk  of  the  county  commission- 
ers "Bhall  transmit  the  record  to  the  superior 
Judge  of  the  oiunty,  and  the  superior  judge 
Shalt  file  the  transcript  and  docket  the  case," 
and  then  proceed,  within  ive  days,  to  deter- 
mine the  same;  the  contention  being  that  these 
provisions  impose  upon  (he  court  duties  which 
the  constitution  prohibits,  i  viz.  a  public  em- 
ployment nonjudicial.  Even  if  It  should  be  con- 
ceded that  the  appellants  were  in  a  position  to 
i-aise  tblB  question,  and  further  conceded  that 
it  would  be  In  violation  of  the  constitution 
for  the  judge  to  act  in  this  capacity,  literally 
construing  the  terms  of  the  law,  we  tlilnk 
that  a  reasonable  construction  will  be  that  It 
is  the  duty  of  the  judge  to  direct  the  filing  of 
paj>ers  and  the  docketing  of  the  case. 

It  Is  contended  by  the  appellants  that  in  any 
event  this  particular  case  will  jave  to  be  re- 
versed, for  the  reason  that  It  is  alleged  in  the 
complaint,  and  therefore  admitted  by  the 
demurrer,  that  one  of  the  Incorporated  cities 
(Lynden)  liable  to  assessment,  or  at  least  its 
pro  rata  of  one-sixth  of  the  tax  levy,  was 
not  assessed  at  aU,  so  that  the  apportionment 
of  the  expense  has  not  been  made  either  con- 
formably to  the  law,  or  in  propoi-tion  to  the 
benefits  accruing.  While  this  may  be  true, 
the  appellants  In  this  case  liave  not  shown 
by  their  complaint  that  rhey  were  in  any  way 
injured  by  tlie  escape  of  the  city  of  Ljnden 
from  its  assessment,  for  they  only  allege  them- 
selves to  be  abutting  property  owners;  nor 
have  they  alleged  that  they  are  within  any 


1  Const,  art  4,  I  IS. 


of  the  dtles  or  towns  mentioned  In  the  com* 
plaint,  viz.  Fnlrhaven,  New  Whatcom  (of  the 
third  class),  Blaine,  Sumas,  and  Lynden  (of 
the  fourth  class);  and  as  It  appears  that  the 
expenses  were  assessed  as  ftdlows:  One-tbIrd 
of  the  said  sum  against  tiie  whole  of  the 
taxable  property  of  the  county ;  one-elxtb 
against  the  taxable  property  locoted  In  12ie 
cities  of  Fairhaven  and  New  Whatcom;  one- 
sixth  against  all  of  the  taxable  property 
of  the  road  districts  through  which  the  sev- 
eral ways  might  pass,  end  one-third  against 
•he  lands  lying  on  either  side  of  the  aevoal 
ways,— It  follows  that  the  omission  to  levy 
this  expense  against  the  city  of  Lynden  would 
only  affect  the  other  cities,  and  would  not.  In 
any  event  afTect  the  rights  of  these  appel- 
lants, whose  pn^erty  does  not  aK>ear  to  be 
within  the  Ibnlts  of  said  cities. 

We  do  not  think  there  is  a  soflMent  show- 
ing by  the  complaint  that  there  was  any  prac- 
tical unfairness,  or  noncompliance  with  the 
constitution  or  the  laws,  so  far  as  uniformity 
of  the  assessment  Is  concerned.  It  U  a  prac- 
tical Imposslbflity  to  assess  property,  either 
so  far  as  local  assessments  are  concerned  or 
as  general  assessments  are  concerned,  with 
absolute  uniformity;  and  the  most  practical 
rpproach  to  imlformlty  and  justice  In  the  as- 
sessment must  be  accepted  by  the  courts  as 
complying  with  the  provisions  of  the  law,  or 
assessments,  from  the  very  nature  of  things, 
would  always  miscarry.  Believing  that  no 
substantial  error  was  committed  by  the  court' 
.n  sustaining  the  demurrer,  the  Judgment  of 
Che  lower  court  will  be  affirmed. 

GOIiDON  and  SOOTT,  JJ.,  concur. 


SCHULTZ  et  al.  v.  McLEAN  et  a1.   (No.  19,- 
4570  I 
(Supreme  Court  of  California.  Oct  9,  1895.) 

CONTlXrAKCB-~PLBAI>I  KO—AHEIUDHEKT  —  DSXCB- 
BBB — TkIAL— OBJaCTlOSB  WilVBl*— 

Evidence— Revikw.  ' 

1.  On  the  third  trial  of  a  cause  wherein 
plaintiff  has  had  a  continuance  by  stipulation, 
a  motion  for  the  further  continuance,  to  amend 
bis  complaint  and  obtain  evidonce,  is  proper- 
ly denied  where  the  affidavit  neither  shows  the 
iimeTulments  desired  nor  alleges  want  of  evi- 
dence to  support  the  amended  complaint. 

2.  Error  in  refuging  to  grant  a  continuance 
to  amend  a  pleading  is  waived  by  the  subs^ 
qucnt  filing  of  an  amended  pleading. 

3.  On  the  third  trial  of  a  cause,  an  allow- 
ance of  24  hoars  after  denial  of  a  continuance, 
within  which  to  amend  the  complaint,  will  be 
deemed  sufficient,  where  it  is  not  claimed  that 
the  amended  pleading  filed  within  that  time  did 
not  contain  all  the  desired  averments,  or  that 
the  brief  time  allowed  rendered  their  presenta- 
tion defective,  and  it  appears  that  plaiutiEC, 
Home  time  previous  to  the  motion,  knew  ia 
what  particniars  he  desired  to  amend. 

4.  Time  within  which  to  demur  to  an  an- 
swer to  an  amended  complaint  in  properly  de- 
nied where  plaintiff  does  not  show  that  the  an- 
swer is  subject  to  demurrer,  aud  tliat  some  ad- 
vantage will  be  gained  by  the  demurrer. 

5.  After  a  ttuid  trial  of  a  cause,  an  order 
to  proceed  to  trial  after  the  filing  of  an  answer 
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to  the  amended  complaint,  withoat  allowing 
plaintiff  time  for  preparing  for  trial,  will  be 
deemed  proper  where  plaintiff  does  not  claim 
want  of  evidence  to  rebut  aflirraative  matter  ia 
tile  answer,  the  cause  was  set  for  trial  by  stipu- 
lation, and  his  affidaTit  for  a  new  trial  does  not 
vhow  that  he  hud  any  other  ovidencc. 

G.  Code  Civ.  Proc.  S  ^^3,  fixing  the  time 
within  which  to  demur  to  an  auHwcr.  apijllcs 
only  to  an  answer  to  the  orifrinal  and  not  an 
amended  complaint,  the  allowance  of  a  demur- 
rer in  the  lattn  case  being  within  the  discre- 
tion of  the  court. 

7.  An  appearance  by  plaintiff  before  a 
judge,  and  obtaininp  rulings  from  him  on  mo- 
tions presented,  with  Icnowledge  tltat  be  has 
acted  as  counsel  for  defendant,  is  a  waiver  of 
his  light  to  urge  the  disqualification  of  the  judge 
on  that  ground. 

8.  Under  Code  Civ.  Proc.  S  592.  the  sub- 
misaion  of  specnal  issues  to  the  jury  is  within  the 
discretion  of  tlie  court. 

9.  Where  the  evidence  is  not  in  the  bill  of 
exceptions,  it  will  be  assumed  that  it  was  suf- 
ficient to  support  the  findings  of  the  court 

In  bank.  Appeal  from  isuperlor  court,  San 
Lnls  Obispo  county;  B.  T.  Williams,  Judge. 

Action  by  George  Schultz  and  others 
against  George  D.  McLean  and  anotlicr  to 
have  a  deod  abscdnte  In  form  declared  a 
mortgage,  and  for  a  transfer  of  the  legal 
Utie  to  them  on  payment  of  the  money  due 
under  tbe  moi't«age.  £'rom  a  Judgment  for 
defondants  and  an  order  denying  a  new  trial, 
plaintiffs  appeal.  Affirmed. 

Plerson  &  Mitcbell  and  D.  H.  Whittemore, 
for  appellants.  T.  M.  Osmont  and  E,  P.  Oole, 
tcT  reiqpondents. 

HARRISON,  J.  1.  When  this  action  was 
called  for  trial  In  the  superior  court  the 
plaintiffs  moved  for  a  continuance,  and  its 
denial  In  assigned  by  them  as  one  of  the  cmas 
of  law  committed  at  the  trial.  In  connection 
with  tlieir  motion  for  a  continuance,  the  plaln- 
tirra  filed  ofiOdaTits  setting  forth  the  history 
of  the  case,  and  stating  that  It  would  be  re- 
quired to  file  an  amended  complaint,  and  that 
until  such  amended  complaint  was  filed  and 
Issue  joined  thereon,  and  a  reasonable  time 
allowed  for  the  purpose  of  procuring  the  nec- 
essary evidence,  the  cause  could  not  be  tried. 
The  cause  had  been  tried  twice  before,  and 
the  judgments  rendered  in  favor  of  the  plain- 
tiffs reversed  by  tlils  court.  The  complaint 
upon  which  the  Inst  trial  had  been  had  was 
filed  July  30,  liiS£>,  and  the  answer  of  the  de- 
fendant McLean  was  filed  August  3,  18S9. 
Robinson  made  no  answer,  and  his  default 
had  been  entered.  The  cause  was  tried  upon 
these  Issues,  and  judgment  rendered  in  favor 
of  the  plaintiffs,  April  30,  1S90.  From  this 
judgment,  Mcl^n  appealed,  and  the  judg- 
ment against  him  was  reversed  February  9, 
1892,  end  the  cause  remanded  for  a  new 
trial  93  Cal.  .120,  28  Pac.  1053.  Robinson 
took  a  separate  appeal  from  the  Judgment, 
and  October  4,  1892,  upon  the  stipulation  of 
the  plaintiffs,  confessing  error,  the  judgment 
against  him  was  reversed,  and  the  remittitur 
filed  In  the  court  below  October  9,  1892.  In 
reply  to  this  motion  of  the  plaintiffs,  It  was 


shown  on  the  part  of  the  defendants  that  in 
August  the  cause  had  been  set  for  trial  on 
the  12tb  of  September,  and  that  prior  to  tlut 
date,  at  the  request  of  counsel  for  the  plain- 
tiffs, the  d^endants*  counsel  had  consented 
to  a  continuance  of  the  trial  to  some  time  in 
October,  and  that  on  the  3d  of  Septumber  a 
stipulattcm  was  made  by  the  attomej^  for  the 
respective  parties,  consenting  that  the  cause 
might  be  set  for  trial  "at  any  time  between 
the  5th  and  the  loth  days  of  October,  1892. 
that  may  suit  the  convenience  of  the  judge 
called  to  try  the  same."  and  that  pursuant 
to  this  stipulation  the  cause  was,  by  ordm  of 
tlie  court,  set  tar  trial  on  the  11th  day  of  Oc- 
tober. The  court  thereupon  denied  the  mo- 
tion. The  plaintiffs  did  not  claim  that  ther 
were  unable  to  proceed  to  trial  npon  the  Is- 
sues as  they  then  stood  npon  the  record,  or 
that  they  were  unable  to  present  all  the  evi- 
dence necessary  to  establish  the  averments 
of  their  complaint,  nor  did  they  derignate  to 
the  court  any  partlcnlars  In  which  they  de- 
slre<l  to  amend  their  complaint,  or  that  they 
desired  to  present  any  different  Issues  from 
those  upon  which  the  cause  had  been  pre- 
viously tried;  and,  in  view  of  the  fact  that 
before  they  went  to  trial  they  filed  an  amend- 
ed complaint,  it  must  be  held  that,  so  far  as 
the  motim  was  made  upon  this  ground.  It 
was  removed  by  the  filing  of  such  comidalnt. 
At  the  time  the  motion  was  made,  the  court 
was  not  Informed  of  the  nature  of  the  amend- 
ments  that  the  plaintiffs  desired  to  make  to 
the  complaint,  or  that  they  yrere  unable  to 
establish  the  averments  that  they  might  In- 
clude in  such  amended  complaint;  and  fa 
the  absence  of  some  showing  of  this  nature, 
and  in  view  of  the  fact  that  the  cause  had 
been  twice  tried,  the  court  was  Justlfled— at 
least  until  they  had  asked  leave  to  amend 
their  complaint,  and  pointed  out  the  particu- 
lars in  which  they  desired  to  amend  it— In  as- 
suming that  they  were  prepared  to  establish 
their  cause  of  action. 

2.  After  the  denial  of  this  motion,  the  plain* 
tiffs  asked  leave  to  file  an  amen(le<l  com- 
plaint, and  that  a  reasonable  time  might  be 
granted  them  therefor.  The  court  gave  them 
the  leave,  but  directed  that  it  should  Ijg  flle<l 
within  twenty-four  hours.  The  plaintiffs  in- 
sisted that  tills  was  too  short  a  time,  and  ex- 
cepted to  the  order  upon  the  ground  that  the 
time  allowed  therefor  was  insufficient.  We 
cannot  perceive  any  error  in  this  action  of 
the  coui-t.  It  is  not  claimed  on  behalf  of  the 
appellants  that  the  amended  complaint  which 
they  liled  does  not  contain  all  the  averments 
which  they  desired  to  incorporate  therein,  or 
that,  by  reason  of  the  brief  time  which  was 
given  for  Its  preparation.  It  does  not  properly 
present  their  cause  of  action.  In  view  of  the 
previous  trials  of  the  cause,  and  the  rulings 
of  this  court  upon  the  previous  appeals,  the 
court  was  justified  In  assuming  that  the 
facts,  as  well  as  the  mode  of  presenting 
them,  were  familiar  to  the  plaintiffs.  The  re- 
versal of  the  Judgm«it  acainst  Boblnsm  was 
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upon  their  own  confeaston  of  error,  and  was 
granted  by  the  court  at  their  request,  and  oot 
by  reason  of  any  consideration  of  the  court 
Itself,  and  the  plaintiffs  did  not  by  such  re- 
versal first  learn  of  the  necessity  for  an 
amendment  to  their  complaint.  Their  stipu- 
lation, after  l>ecomiDg  aware  of  the  error  up- 
on which  they  consented  to  a  reTersal  of  the 
judgment,  tbat  the  cause  might  be  set  down 
for  trial  fOT  some  time  between  the  5th  and 
ism  days  of  October,  shows  tbat  they  must 
have  known  at  that  time  the  particulars,  If 
any.  In  which  they  desired  to  amend  their 
complaint 

3,  Upon  the  filing  of  the  amended  com- 
plaint, Robinson  demurred  thereto,  and  after 
argument  thereon  the  demurrer  was  over- 
ruled, and,  Boblnson  declining  to  answer,  his 
default  was  entered.  McLean  filed  his  an- 
swer the  next  day  after  the  amended  com- 
plaint was  filed,  and  the  court  thereupon 
ordered  the  parties  to  proceed  to  trial.  The 
plaintiffs  objected  thereto  upon  the  grounds 
that  they  were  entitled  to  a  reasonable  time 
after  Issue  joined  within  which  to  prepare 
the  cause  for  trial,  and  that  they  had  not 
had  sufficleut  time  within  which  to  examine 
the  Issues  involved  in  tlie  action,  and  that 
they  also  had  the  statutory  right  to  at  least 
10  days  after  service  of  McLean's  answer 
within  which  to  demur  thereto,  and  to  raise 
an  issue  of  law  thereon,  before  being  com- 
pelled to  try  the  issues  of  fact  Their  ob- 
jection was  overruled,  and  they  excepted 
thereto.  The  answer  of  McLean  consists 
chiefly  of  denials  of  the  averments  In  the 
amended  complaint  and  of  a  plea  of  the 
statute  of  limitations,  and  an  averment  of 
good  faith  in  making  the  purchase  of  the 
lands  involved  In  the  action.  The  plaintiffs 
did  not  claim  that  witnesses  by  whom  to  es- 
tablish the  facts  alleged  by  them  were  not 
at  hand,  or  that  any  evidence  was  wanting 
with  which  to  rebut  the  affirmative  matters 
shown  by  tlie  answer;  and  inasmuch  as  the 
cause  had  been  set  for  trial  on  the  11th  of 
October,  with  their  consent,  and  with  the 
presumption  that  they  knew  the  points  in 
which  they  intended  to  amend  their  com- 
plaint. It  would  have  shown  a  want  of  dili- 
gence on  their  part  not  to  have  had  the  wit- 
nesses present  with  which  to  proceed  to 
trial.  Upon  their  motion  for  a  new  trial 
they  did  not  present  any  affidavits  showing 
that  they  had  any  other  evidence,  or  that 
any  facts  could  be  presented  by  them  In  ad- 
dition to  those  which  they  did  present  at  the 
trial  which  then  took  place.  Their  claim  of 
the  right  to  time  within  which  to  demur  to 
the  answer  Is  untenable.  They  did  not  then 
suggest  any  ground  of  demurrer,  nor  did 
tbey  afterwards  upon  the  motion  for  a  new 
trial,  nor  have  they  upon  this  appeal  speci- 
fied any  grounds  upon  which  tbey  could  have 
demurred  to  the  answer,  or  that  there  was 
any  Issue  of  law  which  tbey  desired  to  have 
'determined  before  the  issues  of  fact  were 
tried.  Unless  It  is  made  to  appear  that  an 
Cal.Rep.  41-44  P.— 32 


answer  Is  subject  to  demurrer,  and  that  the 
plaintiff  could  have  derived  some  advantage 
by  demurring  to  It,  be  cannot  claim  to  have 
been  deprived  of  any  right  because  he  is  not 
granted  time  to  determine  whether  be  will 
demur.  The  provisions  of  section  443,  Code 
Civ.  Proc.,  are  applicable  to  the  original 
pleadings  In  a  cause,  and  not  to  pleadings 
which  are  amended  at  the  trial,  or  during  Its 
progress.  The  court  has  the  same  right  to 
exercise  its  discretion  In  determining  the 
time  within  which  an  answer  or  demurrer 
shall  be  filed  to  the  amended  pleading  which 
It  allows  as  It  has  In  determining  whether 
It  will  allow  such  amended  pleading;  and, 
unless  It  sliall  appear  that  it  has  abused  this 
discretion,  Its  action  will  not  be  reviewed. 

4.  After  this  motion  for  a  continuance  had 
been  denied,  the  plaintiffs  then  objected  to 
further  proceeding  with  the  cause  upon  the 
ground  tiiat  the  superior  court  of  that  coun- 
ty had  no  jurisdiction  to  try  the  same,  by 
reason  of  an  order  having  been  made  trans- 
ferring the  cause  to  the  county  of  Santa 
Barbara  for  trial.  It  appeared  that  on  the 
4th  of  June,  1892.  an  order  was  made,  upon 
the  application  of  McLean,  for  a  transfer  of 
the  cause  to  the  county  of  Santa  Barbara, 
upon  the  ground  that  the  judge  of  the  coun- 
ty of  San  Luis  Obispo  was  disqualified  by 
reason  of  having  been  counsel  for  McLeah. 
When  this  order  of  transfer  was  made,  the 
cause  had  been  removed  from  the  superior 
court  of  that  county,  and  was  pending  in 
the  supreme  court  upon  the  appeal  of  Rob- 
inson from  the  judgment  therein,  and  no 
notice  of  the  motion  bad  been  given  to  Kob- 
inson;  and,  upon  those  matters  being 
brought  to  the  attention  of  the  court,  It 
made  an  order  on  the  ISth  of  June  vacating 
its  previous  order  of  transfer.  The  i)apera 
In  the  cause  had  not  been  transferred  to 
Santa  Barbara  county,  but  romalned  with 
the  county  clerk  of  the  county  of  San  Luis 
Obispo.  Whether  the  plaintiffs  would  have 
had  the  right,  upon  a  proper  motion  there- 
for, to  have  the  cause  transferred  to  another 
county  for  trial,  need  not  be  decided.  After 
having  stipulated  on  September  3d  tbat  the 
cause  mlg}it  be  set  for  trial  at  any  time 
"that  may  suit  the  convenience  of  the  judge 
called  to  try  the  same,"  and,  In  pursuance 
thereof,  Judge  WUliams  having  been  called 
to  preside  In  tbat  court,  and  the  plalntlfTs 
having  appeared  before  him,  without  objec- 
tion to  his  trying  the  cause,  and  obtained 
leave  to  file  an  amended  complaint,  and  ar- 
gued the  demurrer  thereto,  they  must  be 
deemed  to  Iiave  waived  any  right  to  move 
for  a  transfer  by  reason  of  the  disqualifica- 
tion of  Judge  Gregg. 

5.  Whether  the  court  would  submit  spe- 
cial Issues  to  a  jury  was  a  matter  within  Its 
own  discretion.    Code  Civ.  Proc.  g  502. 

6.  In  their  notice  of  intention  to  move  for 
a  new  trial,  the  plaintiffs  stated,  as  one  of 
their  grounds  of  said  motion,  the  Insnfflcien- 
cy  of  evidence  to  support  the  findings;  but 
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they  have  not  incorporated  Into  the  bill  of 
exertions  any  ot  tbe  erldcnce  that  was 
given  at  the  trial,  or  specified  any  particular 
In  which  It  was  Insufficient.  It  Is  stated  In 
the  bill  of  exceptions  that  at  the  trial  they 
produced  before  the  court  their  evidence 
tending  to  prove  the  allegations  of  their 
amended  complaint,  and  also  evidence  In  re- 
buttal of  that  introduced  by  the  defendant 
It  must  therefore  be  assumed  that  the  evi- 
dence folly  sustained  the  findings  of  the 
court  The  Judgment  and  order  are  affirmed. 

We  concur:  GAROUTTE,  J.;  McFAR- 
LAlsD,  J.;  VAN  FLEET,  J.;  HENSIIAW,  J. 

110  Chi.  m  ^=»=«= 

MORONEY  T.  HELT.INGS  «t  al.  (No.  15,- 
874.) 

(Sopreme  Court  of  California.  Not.  29,  1895.) 

FoaciBLB  Dbtajkbb  — Faill'he  or  LxyuLoKD  to 
Rrpair. 

Under  Civ.  Code,  §  1942,  autjiorizing  the 
tenant,  on  refusal  of  the  landlord  to  repair,  to 
mnlie  the  necessary  repairs,  not  to  exceed  one 
month's  rent,  or  to  vacate  the  premises,  the  ten- 
ant, after  r«maininR  in  posseasion  on  refusal  of 
the  landlord  to  repair,  withont  making  the  re- 
pairs, cannot  defend  in  an  action  for  fordble  de- 
tainer, on  refusal  to  pa;  rent,  because  of  such 
failure  to  repair. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ;  D.  J.  Mur- 
I>hy,  Judge.  Unlawful  detainer  by  Kate  Mor- 
oney  against  W.  B.  Hellings  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

T.  M.  Osmont  and  T.  J.  Crowley,  for  ap-' 
pellants.  Clement,  Cannon,  KUne  &  Strad- 
ley,  for  respondent 

HENSHAW,  J.  Appeal  from  the  judg- 
ment The  action  la  one  In  unlawful  detain- 
er, for  the  forfeiture  of  a  lease,  the  recovery 
of  the  possesedon  ot  the  demised  premises, 
and  for  treble  rents.  Ilelllngs  and  his  wife 
were  tbe  lessees.  Walk  was  a  subtenant, 
and  entered  under  the  Hellings  after  the 
three-days  notice  to  pay  or  vacate  had  been 
served  upon  them.  The  complaint,  which 
Is  in  the  usual  foi-m.  sufficiently  pleads  plain- 
tiff's cause  of  acUon.  The  answer  denied 
that  any  sum  of  money  was  due  as  rent, 
and,  by  way  of  cross  complaint,  pleaded  that 
by  the  Indenture  of  lease  it  was  expressly 
agreed  that  all  necessary  repairs  during  the 
term  of  the  letting  should  be  made,  and  the 
expense  therefor  borne,  by  plaintiff;  that 
during  the  time  mentioned  in  the  complaint 
when  It  was  claimed  that  rent  was  due  and 
unpaid,  tbe  water  plpra  of  said  premises 
"became  Impaired  and  leaky,  and  greatly  In- 
creased the  monthly  water  rate,"  and  caused 
the  tenants  occupying  tbe  premises  to  va- 
cate; and  that  the  pl^ntlff,  after  frequent 
demands,  still  refused  to  repair  the  water 
pipes,  or  to  permit  defendants  Hellings  to  do 
■o.  AQ  to  the  damage  of  tbe  defendants  Id 
tbe  sum  <tf  (260. 


Complaint  Is  made  by  appellants  that  the 
court  failed  to  find  upon  their  allegations  as 
to  defective  water  pipes,  their  demand  that 
plaintiff  make  necessary  repairs,  and  plain* 
tiff's  refusal  to  make  them,  or  to  permit  ap- 
pellants to  do  so.  But  these  averments  rest 
upon  the  claim  that  It  was  plaintiff's  duty 
to  make  these  repairs,  under  the  lease.  The 
lease  was  admitted  In  evidence,  and  the 
court  properly  found  that  It  contained  no 
sticb  covenant,  and  that  plaintiff's  obliga- 
tions as  landlord  were  those  only  Imposed 
upon  her  by  law.  The  bill  of  exceptions 
contains  all  of  the  evidence  admitted  in  the 
case,  and  the  evidence  offered  and  rejected. 
By  this  It  appears  that  no  leak  was  proved 
to  exist  It  was  merely  suspected  that  one 
existed,  because  of  the  size  of  the  monthly 
water  bills.  Examination  of  the  pipes  bad 
been  made  by  a  plumber,  at  tbe  expense  of 
plaintiff,  and  no  leak  discovered.  Tbe  prenv 
Isea  were  in  habitable  and  tenantable  condi- 
tion. The  tenants  thought  a  leak  existed, 
and  that  it  was  situated  under  tbe  sidewalk, 
between  the  water  meter  and  tbe  house. 
They  wished  to  tear  up  the  sidewalk  to  in- 
vestigate, and  plaintiff  would  not  permit 
them  to  do  so.  There  was  upon  this  matter 
no  other  rights  and  duties  between  tbe  par- 
ties than  such  as  arose  in  law.  In  the  &!>• 
sence  of  an  agreement  to  the  contrary,  It 
was  tbe  landlord's  dnty  to  repair  dilapida- 
tions which  rendered  the  premises  miteiiaiit* 
able;  and,  if  he  did  not  then  the  tenants 
had  the  option  of  making  the  necessary  re- 
pairs, not  to  exceed  in  cost  one  month's  rent^ 
or  to  vacate,  and  be  discharged  from  further 
liability  foih  rent  Even  If  the  landlord  re- 
fused to  allow  the  lessee  to  make  such  re- 
pairs, the  refusal  would  be  meanlnj;1e?'8,  and 
would  not  and  could  not  modify  or  destroy 
the  tenant's  right  under  the  Code.  CIt. 
Code,  6  1942.  The  failure  to  find  becomes, 
therefore,  immaterial,  since  the  finding  It- 
self,  even  if  In  appellants'  favor,  could  not 
have  benefited  them.  They  neither  repaired 
nor  vacated,  but  remained  In  possession,  and 
claimed  damages  for  the  alleged  condition 
of  the  premises  as  an  offset  to  the  rent  Tb« 
averments  of  the  cross  complaint  become  im- 
material, either  In  defense  or  as  a  cross  com- 
plaint, and  no  findings  were  necessary  upon 
them  (Dlefendorff  v.  Hopkins,  95  Cal.  343.  28 
Pac.  2(W.  and  30  Pac.  549),  for  the  rights  of 
the  lessees  were  only  those  defined  by  the 
Code  (Van  Every  v.  Ogg,  59  Cal.  563;  Sieber 
T.  Blanc,  76  Cal.  173,  18  Pac.  2tt0;  Green  v. 
Redding.  92  Cal.  548,  28  Pac.  590).  For  like 
reason  the  evidence  rejected  by  the  court 
was  properly  rejected,  since  its  admission 
could  not  have  aided  appellants  In  their  de- 
fense or  cross  complaint.  It  was  therefore 
rightly  excluded  as  ImmateriaL  Tbe  Jud^ 
ment  appealed  from  Is  affirmed. 

We  concur:   XBMFLSI^  J.;  McFARItAim^ 

J* 
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FISCHER  et  al.  t.  SUPERIOR  COURT  OF 
CITT  AND  COUNTY  OP  SAN  FRAN- 
CISCO et  al.  (S.  F.  121.) 
(Snpreme  Conrt  ot  CaUfomla.  Not.  22,  1S85.) 

BrOBITEB  of  CORPOHATIOX —  ACTOORITT  TO  AP- 
POINT— Improper  Appointment — REMEor— 
Prohibition—  Isjdsctios— Validity. 

1.  A  court  hH8  do  power,  pending  an  action 
against  a  corporation,  to  displace  the  corpo- 
rate management,  and  pnt  in  its  place  a  re- 
ceiver and  the  court,  in  the  absence  of  a  stat- 
ute giving  it  Buch  power.  Fischer  v,  Snperior 
Court,  32  Pac.  875,  98  Cal.  67,  distiufniiahcd. 

2.  There  is  no  statute  in  California  eiviug 
a  court  the  power,  pending  an  action  against  a 
corporation,  to  displace  the  corporate  manage- 
ment  by  a  receirer  and  the  court. 

3.  where  a  court  undertakes,  pending  an 
action  against  a  corporation)  to  displace  the  cor- 
porate management  07  &  receiver  and  the  court, 
without  statutory  authority,  prohibition  is  the 
proper  remedy. 

4.  An  injunction  against  a  atocMiolder  of  a 
mining  corpomtion  and  others,  restraining  them 
from  withdrawiiiK  certain  moneys  then  deposit- 
ed in  banks  or  elsewhere  in  the  name  of  such 
corporation,  or  in  the  name  of  a  certain  person 
appointed  receiver,  and  from  selling  any  of  the 
mines  of  the  corporation  or  any  interest  therein, 
cannot  be  said  '^^o  suspend  the  general  and  or- 
dinary business  of  a  corporation,"  within  Code 
Civ.  Proc.  §  531,  requiring  notice  to  defendant  of 
the  application  for  the  writ  in  such  cases. 

In  bank.  Original  petition  by  Jacob  A. 
Fischer  and  others  for  a  writ  of  prohibition 
to  the  superior  court  of  the  city  and  county 
of  San  Francisco  and  othere  to  restrain  fur- 
ther proceedings  nnder  certain  orders  of 
snob  Gomrt  Granted. 

Wheaton,  KaUoch  &  Kierce,  for  petition- 
era.  Crittenden  &  Van  Wyck,  for  reapond- 
ent& 

UcFABIAND,  J.  This  la  an  orlflAiuU  pe- 
tittoD  here  Jacob  A.  Fischer,  M.  A. 
Wbeaton,  and  the  Consolidated  Gtolden  Gate 
&  Solphoret  Mining  &  DeTelopment  Com- 
pany, a  corporation,  for  a  writ  of  prohibition 
to  the  superior  court  of  the  city  and  county 
of  San  Francisco,  and  the  Honorable  James 
M.  Troutt  and  Hcmorable  James  M.  Seawcll, 
judges  of  said  court,  and  also  to  John  F. 
PInkham,  a  receiver  appointed  by  said 
Troutt.  as  Judge  of  said  court,  in  a  certain 
action  therein  pending,  in  which  Charles  J. 
Behlow  is  plaintiff  and  the  said  Jacob  A. 
Fischer  et  aL  defendants,  commanding  said 
conrt  and  Judges  and  said  PInkham  to  desist 
from  taking  any  further  proceedings,  etc., 
tmder  the  order  appointing  said  PInkham 
receiver,  or  nnder  a  certain  injunction  Is- 
sued in  said  action,  or  under  an  order  and 
citation  by  which  It  Is  proposed  to  punish 
said  petitioners  Fischer  and  Wheaton  for 
contempt  in  refusing  to  deliver  certain  real 
property  to  said  receiver.  The  proceeding 
In  prohibition  here  was  submitted  upon  a 
demurrer  to  the  petition,  and  also  an  answer 
filed  by  said  Judges  and  a  separate  answer 
by  said  receiver  PInkham.  The  complaint 
in  the  action  in  which  Pinkliam  was  arooint- 
T.42r.no.6— DG 


ed  receiver  was  filed  April  19,  189S.  Th9 
theory  and  averments  of  this  complaint  are, 
briefly,  that  in  the  year  1880  the  plntntlfT, 
Behlow,  together  with  the  defendant  Fischer 
and  F.  C.  XA)ftUB  and  William  C.  Long,  con- 
stituted a  copartnership,  and  that  as  copart- 
ners they  owned  the  mining  claims  and  prop- 
erties Involved  in  this  proceeding,  and  sit- 
uated In  Tuolumne  county;  that  on  or  about 
September  lat  of  said  year  1S89  the  said  co- 
partners, for  the  purpose  of  carrying  on  the 
business  of  said  copartnership  by  said  co- 
partnershlp  nnder  a  corporate  name,  agreed 
to  organize  a  corporation  to  be  called  "the 
Consolidated  Golden  Gate  &  Sulphuret  BUn- 
ing  A  Development  Company";  ttiat  the  said 
partners  should  convey  and  transfer  to  said 
corporation  their  mines  and  mining  prt^^eat- 
ty;  that  the  capita  stock  of  said  corporation 
should  conirist  of  60,000  shares;  that  48,000 
shares  should  be  divided  between  said  co- 
partnna,  and  issued  to  them  individually, 
In  certain  proportions  agreed  upon,  and 
that  the  remaining  shares  should  be  after- 
wards disposed  ot  as  they  might  determine, 
but  that  said  corporation,  when  organized, 
should  not  be  an  indq>aident  cotpwation, 
and  should  be  "but  the  name  and  mere  me- 
dium of  the  copartnenhlp  in  carrying  on  Its 
business,  and  that  the  copartnership  should 
be  the  real  and  beneficial  owner  of  the  prop- 
erty  transferred  Into  the  name  ot  said  oof^ 
poratI(m.**  It  is  avwred  that  suefa  cozp<Hra* 
tlon,  with  the  name  before  stated,  was  duly 
organized  on  or  about  the  20th  day  of  Au- 
ffust,  1880,  and  that  on  September  4,  1880, 
the  said  copartnen  by  deed  eonv^ed,  a»> 
signed,  and  transferred  to  said  corporation 
"all  the  said  mining  claims,  r«U  property, 
water  rights,  water  ditches,  water  privileges, 
stamp  mUl,  hoisting  works,  furnace,  amal* 
gamating  plant,  raglne^  boilers,  water  wheel, 
tools,  implements,  and  oth«r  property,"  ez^ 
c^t  a  certain  mining  and  placer  claim,  de- 
scribed, "and  all  other  property,  of  vba.tr 
ever  kind  or  nature,  situate  on,  or  In  the 
course  of  erection,  or  about  said  mining 
claims  and  real  property,"  and  also  "the 
moneys  of  said  corporation  then  on  hand." 
It  Is  then  averred  that  plaintiff,  Behlow,  did 
not  get  all  the  shares  of  the  stock  of  the 
corpomtion  to  which  he  was  entitled;  that 
Fischer  wrongfully  procured  certain  shares 
to  be  issued  to  Behlow  for  bis  (Fischer's) 
benefit;  that  he  afterwards,  by  false  rep- 
resentations of  the  value  of  the  mining  prop- 
erty, Induced  Behlow  to  sell  him  £^000 
shares  of  said  stock  for  less  than  their  i-eal 
value;  that  said  Fischer,  as  president  of  said 
corporation  and  general  manager,  together 
witii  the  majority  of  the  board  of  directors, 
whom  he  controls,  and  who  have  conspired 
with  him,  have  misappropriated  dividends, 
and  caused  wrongful  certificates  of  stock  to 
be  Issued,  and  will  so  conduct  the  business 
that  it  will  become  valueless,  etc.,  to  the  ir- 
reparable injury  of  plaintiff.  There  are 
many  other  avermentSf  which  need  not  be 
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here  mentioned,  some  of  which,  bowerer, 
vlU  be  noticed  hereafter.  The  prayer  la 
that  Fischer  be  required  to  account  for  mon- 
eys and  personal  property  "of  the  copart- 
nership or  corporation"  unlawfully  appro- 
priated by  him  or  his  agents;  that  certain 
stock  held  by  the  defendant  BozaUa  Fisch- 
er be  adjudged  to  he  the  properly  of  the  said 
copartnership;  that  the  defendants  be  en- 
joined trom  doing  certain  things  with  re- 
flect to  tiie  Bald  mining  properties;  and 
that  a  receiver  be  appointed  to  take  posses- 
sion and  charge  of  all  said  mining  proper- 
ties, "and  to  work,  operate,  and  develop 
said  mines,  during  the  pendency  of  this  ac- 
tion, and  to  take  possession  of  and  hold  all 
the  net  profits  thereof,  subject  to  the  further 
order  of  this  court"  The  court  on  April 
20. 181)5,  In  accordance  with  aald  prayer,  ap- 
pointed said  Pinkham  receiver,  who  went 
to  Tuolumne  county  to  take  charge  of  said 
property,  and  demanded  the  same  of  said 
petitioner,  Fischer,  who  was  In  possession 
for  said  corporation  under  a  decree  and  oiv 
der  of  the  superior  court  of  Tuolumne  coun- 
ty. The  orders  granting  the  Injunction  and 
appointing  the  receiver  were  made  without 
any  notice  to  petitioners  or  any  bond  from 
plaintiff  on  the  appointment  of  the  receiver. 
Elscher,  on  the  advice  of  Wheaton,  who 
was  counsel  for  Fischer  and  for  said  cor- 
poration, refused  to  deliver  possesalon, 
whereupon  a  citation  was  Issued  to  them 
both  to  show  cause  why  they  should  not  be 
punished  for  contempt. 

In  addition  to  the  facta  set  ont  in  said 
complaint,  the  petition  for  this  writ  contains 
averments  of  these  other  facts:  In  Janua- 
ry, 1892,  the  said  Behlow  and  others  com- 
menced a  certain  other  action  in  the  sape- 
rlor  court  of  Tuolnmne  county  against  the 
said  Fischer,  said  corporation,  and  others. 
For  convenience,  we  will  call  the  action  last 
above  named  the  "Tuolumne  Case,"  and  the 
second  action,  lu  which  Pinkham  was  ap- 
pointed receiver,  the  "San  Francisco  Cose.'* 
The  Tuolumne  case  was  substantially  the 
same  as  the  San  Francisco  case.  In  the  for- 
mer case  the  court,  after  a  trial,  rendered  a 
Judgment  In  favor  of  the  plaintiffs  therein, 
but  upon  an  appml  to  this  court  the  Judg- 
ment was  reversed.  See  102  Cal.  2^  36 
Pac.  SOO.  where  the  facts  are  very  fully 
stated  in  the  opinion  of  Mr.  Justice  Harri- 
son. After  the  remittitur  went  down  the 
pleadings  were  severe  times  amended,  and  it 
was  finally  tried  the  second  time  upon  the 
fourth  amended  complaint,  In  which  Ed.  O. 
XiOftuB  and  hia  wife,  Marlam,  were  the  sole 
plaintiffs,  and  the  said  Behlow  was  a  de- 
fendant, and  made  answer.  In  that  case 
one  Lane  had  been  appointed  receiver,  and 
continued  to  act  as  such,  having  possession 
and  contrtd  of  said  property,  until  after  the 
appointment  of  Pinkham  in  the  San  Fran- 
cisco case.  The  said  Tufdumne  caas  was 
tried  In  the  superior  court  of  that  county 
during  the  months  of  January  and  Febru- 


ary, 1805;  and  aa  April  16,  1885,  the  said 
court  made  and  entered  its  findings  and  de- 
cree, wherein  It  was  found  and  adjudged, 
among  other  things,  that  aald  corporation 
never  agreed  to  act,  and  never  did  act,  as 
the  agent  of  aald  copartnership,  nor  was 
any  copartnership  btuslness  carried  on 
through  said  conmratlon;  that  It  has  been 
the  owner  of  aald  mining  pn^rtles  iidDce 
September,  188^  and  since  then  was  In  full 
poasesslon  thereof,  working  It,  as  a  corpo- 
ration, exclusively  In  Its  own  right,  until 
possession  was  taken  by  said  lane  as  re- 
celver;  that  the  title  of  said  corporatkm  to 
said  mining  properties  be  qnleted  as  against 
all  of  the  defendants  therein,  Including  said 
Behlow;  that  all  of  said  defendants  be  ad- 
Judged  to  have  no  right,  title,  or  Interest  In 
or  to  said  properties;  and  that  said  defend- 
ants. Including  said  Behlow.  he,  and  tb^ 
were,  enjoined  from  claiming  or  asserting 
any  right,  title,  or  Inters  In  (»r  to  said  min- 
ing properties,  or  any  part  thereof,  adverse- 
ly to  said  corporation.  After  entering  this 
deci-ee  the  court,  on  April  20,  1805,  made  an 
order  that  the  recelvor,  Lane,  deliver  pos- 
session of  aald  property  to  the  said  coipon- 
tion,  and  to  Fischer  as  Its  ^cnt  and  mana- 
ger, and  such  possession  was  given  about  5 
or  o'clock  on  April  23d.  Immediately  aft- 
erwards Pinkham,  receiver  In  the  San  Fran- 
cisco case,  demanded  possession.  These 
averments  of  the  petition  are  substantially 
admitted  by  the  respondents  herein,  except 
that  they  assort  that  ceraln  rulings  of  the 
court  In  the  Tuolumne  case,  with  respect  to 
the  pleadings  of  said  Behlow  In  said  case, 
and  evidence  offered,  prevented  him  from 
having  his  rights  properly  adjudicated  there- 
in. He  was  a  party  to  that  action,  however, 
and  any  wrong  rulings  of  the  court  touch- 
ing his  pleadings  or  evidence  were  mere  tx- 
rors,  to  be  corrected  upon  appeal. 

Petitioners  contend  that  the  said  admitted 
averments  of  their  petition,  together  with 
the  fact  that  no  previous  notice  had  been  giv- 
en the  corporatlcm,  show  a  want  of  Jurisdic- 
tion either  to  grant  the  Injunction  or  ap- 
point the  receiver.  The  general  rale,  no 
doubt,  is  that  so  harsh  a  measure  as  the  ap- 
pointment of  a  receiver  to  take  property  oat 
of  one's  possession  without  trial  will  not  be 
Indulged  in  by  a  court  without  previous  no- 
tice to  the  defendant.  It  would  be  unjusti- 
fiable, except  where  It  clearly  appeared  that 
Irrci>arable  injury  would  be  done  during  the 
few  days  necessary  for  a  hearing  on  notice, 
and  even  in  such  an  extreme  case  a  tempo- 
rary injunction  would  usually  be  snfflclent 
"A  motion  to  appoint  a  receiver  will  not  be 
entertained  unless  notice  has  been  given  to 
the  defendant,  if  practicable,  and  the  ap- 
pointment will  not  be  made  without  notice, 
save  in  case  of  Irreparable  pending  Injury." 
Beach,  Bee.  S  141.  and  notes.  In  the  case  at 
bar,  if  the  superior  court  of  San  Francisco 
had  known  what  the  petitioners  could  bare 
shown  it  on  notice,  it  would  probably  not 
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bare  so  fSsr  din^arded  tbe  decree  of  tbe 
fttiiiertor  court  of  Tuolumne  oa  to  have  grant- 
ed an  Injunction  au<l  appointed  a  recelTor  In 
favor  of  one  whom  a  court  of  co-ordinate  Ju- 
ri»(llctIon  had  Just  enjoined  from  assei'ting 
any  right  to  the  propcity  InrolTed,  eBi>ecial- 
ly  when  such  proiwrty  was  then  In  the  pos- 
session of  the  other  court  and  Its  receiver. 
\Vith  such  knowledge,  It  probably  would  not 
have  i>eren)ptorily  taken  tbe  property  away 
from  the  corporation  a  second  time  until  It 
had  Itself  heard  the  merits  of  the  eontro* 
versy.  Indeed,  there  aiv  authorities  to  the 
point  that  a  court  has  no  power  to  appoint 
a  receiver  where  one  had  already  been  ap* 
pointed  by  another  court  of  equal  co-ordi- 
nate Jurisdiction,  and  was  in  possession.  In 
Beach,  Rec.  S  15,  it  is  said:  "As  between 
courts  of  the  same  state,  when  a  receiver 
has  been  appointed  by  one  court,  and  has 
obtained  possession  of  the  proper^  or  fund 
over  which  be  was  appointed,  he  cannot  be 
in  any  manner  interfered  with  by  a  receiv- 
er subsequently  appointed,  or  by  any  pro- 
ceeding whatever  In  any  other  action 
brought  In  any  court"  See,  also,  Merrill  t. 
Lake,  16  Ohio,  405;  Steams  v.  Steams,  16 
Mass.  167;  Fugh  v.  Brown,  19  Ohio,  211. 
In  Yomig  V.  Railroad  Co.,  2  Wood,  60^  Fed, 
Cas.  No.  18,166,  the  court  says:  **If  there 
are  any  adjudicated  cases  which  would  au- 
thorise this  court  to  Interfere  with  the  pos- 
session of  a  receiver  appointed  by  another 
court  having  jurisdiction,  and  who  Is  In  the 
actual  possession  of  the  pn^ierty,  they  have 
never  fallen  under  my  observation.  The  au- 
thorities all  sustain  the  opposite  doctrine;" 
citing  a  number  of  cases.  Respondents  con- 
tend that  the  rule  does  not  apply  here,  be- 
cause the  second  receiver  did  not  attempt  to 
take  possession  until  after  the  first  receiver 
had  delivered  possession  to  the  corporation. 
However,  as  the  first  receiver  was  In  pos- 
session when  the  order  of  the  San  Francis- 
co court  appointing  PInkham  was  made,  it  is 
doubtful  If  the  validity  of  stdd  order  ean  be 
determined,  except  upon  the  facts  existing 
when  It  was  made.  But  whether  these  mat- 
ters— suggested  by  said  averments  In  the  pe- 
tition-—Involve  c<Hisldcratlons  of  mere  error 
and  abuse  of  discretion,  or  raise  issues  of  ju- 
risdiction, Is  a  question  which  we  do  notdeem 
it  necessary  to  be  here  decided,  because,  In 
our  opinion,  the  av  erments  of  the  complaint 
show  a  want  of  power  to  appoint  the  re- 
ceiver. We  may  remark,  however,  that  the 
appointment  of  a  receiver  to  take  property 
and  business  out  of  the  hands  of  persons  in 
possession  and  claiming  ownership  thereof, 
without  requiring  a  bond  from  the  plaintiff 
In  the  actiim,  would  In  most  cases  be  a 
jnross  abuse  of  discretion. 

It  is  to  be  observed  that  the  order  com- 
plained of  makes  Finkham  receiver  of  the 
corporation.  He  is  to  take  iHMsesslon  of  the 
mining  properties  of  the  corptnatltm,  and  to 
**develop,  work,  operate*  and  run  said  min- 
ing claim  and  mill,  and  to  employ  auch  per- 


sons and  laborers  as  may  be  necessary  to 

continue  the  development  and  Inisiuess  of  said 
mines  and  mining  ciaims,  aad  to  pay  out  and 
disburse  such  moneys  as  may  l>e  necessary  to 
work,  operate,  develop,  and  carry  on  the 
business  of  said  mines,"  etc.  This  is  to  dis- 
place tbe  coiporate  management,  and  to  put 
into  its  place  the  receiver  and  the  com't;  and 
it  seems  to  be  well  settled  that  a  court  has 
no  power  to  do  this,  except  in  cases  where  It 
has  been  given  1^  statute,  and  that  prohibi- 
tion is  a  proper  remedy  for  its  attempted  ex- 
ercise. Xeall  V.  Hill,  16  CaL  145;  French 
Bunk  Case,  53  CaL  4S5;  Ilavemeyer  r.  Supe- 
rior Court,  U  Cal.  327,  24  Fac.  121;  Feople'a 
Home  Sav.  Bank  t.  Superior  Court  of  City 
and  County  of  San  Francisco,  103  CaL  34. 
36  Pac.  1015;  Harrison  v.  Hebbard,  301  Cal. 
102,  35  Pac.  G55.  In  NeaU  t.  HUl,  supra, 
where  a  receiver  had  been  appointed  to  take 
possession  of  the  propwty  of  a  corporation, 
the  court  said:  "It  is  weU  setUed  that  a 
court  of  equity,  as  such,  has  no  Jurisdiction 
over  coriKtrate  bodies  for  the  purpose  of  re- 
straining thetr  operations  or  winding  up  their 
coucons.  We  do  not  find  that  any  such 
power  has  ever  been  exercised  In  the  alv 
sence  of  a  statute  confoxlng  the  jurlsdlfr 
tlon."  In  the  French  Bank  Cose  the  court 
say:  "Irrespective  of  the  effect  of  the  fifth 
sabdivldon  of  section  5Gi  of  the  Code  of 
Civil  Procedure,  which  will  be  jffesoitiy  con- 
sidered, there  is  no  jurlsdlcUon  vested  In 
courts  of  equity  to  appoint  a  receiver  of  the 
property  of  a  corporation  In  a  suit  prosecuted 
by  a  private  person-  This  Is  only  to  say 
that  there  is  no  jurisdiction  vested  In  these 
courts  In  such  a  case  to  dlsscdve  a  corpora- 
tion; for  the  power  of  a  receiver,  when  put 
in  motion,  of  necessity  supersedes  the  cor- 
porate power."  Holding  directors  account- 
able for  abuse  of  their  trust  la,  of  course,  a 
different  thing.  The  general  authorities  on 
the  subject  are  to  the  same  effect.  Beach, 
Rec.  S  403,  speaking  of  recelvera  of  corpora- 
tions, says,  "It  is,  in  the  flrat  place,  to  be 
remarked  that  the  jmlsdiction  to  appoint  a 
receiver  In  these  cases  Is  wholly  statutory." 
The  question  to  be  determined,  therefore,  Is 
whether  or  not  there  is  any  statutory  pro- 
vision under  which  power  is  given  a  court  to 
appoint  a  receiver,  in  a  case  like  the  one 
at  bar,  during  the  pendency  of  the  suit 
Tlie  question  last  stated  ivas  exliaustlvely 
considered  In  the  French  Bank  Case.  In 
that  case  a  receiver  had  been  appointed  by 
the  trial  court  In  a  suit  thought  by  creditors 
of  a  corporation  alleged  to  be  Insolvent,  and 
upon  certiorari  It  was  held  that  the  court 
bad  no-  jurisdiction  to  make  the  appointment 
In  that  case  it  was  held  that  such  jurisdic- 
tion was  .lot  conferred  by  any  subdivision  ot 
section  564  of  the  Code  of  Civil  Procedure, 
or  by  any  other  provision  of  said  Code,  or 
any  legislative  enactment  There  it  was 
sought  to  maintain  the  appointment  upon  the 
ground,  among  othera,  that  the  corporation 
was  insolvent  In  the  case  at  bar  the  ze- 
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apondents  do  not  tmae  their  right  upon  the 
Insolvency  of  the  corporatltm;  but,  it  they 
did,  the  coort  declared  In  the  French  Bank 
Case  that  "there  la  no  statute  of  this  state 
—none  to  which  we  have  been  pointed— which 
nndartakes  to  confer  upon  a  private  person, 
eAthee  aa  stockholder  or  creditor,  the  right  to 
maintain  an  action  to  dissolve  a  corporation 
upon  the  ground  that  It  Is  InsolTeot,  or  to 
obtain  relief  by  seizing  Its  property  out  of 
the  hands  of  the  constituted  manogement, 
and  placing  It  In  the  hands  of  a  receiver." 
And  this  being  so,  what  other  provision  of 
the  Codes  or  of  the  statutes  Is  there  which 
confers  the  power  to  appoint  a  receiver  un- 
Aee  the  facts  presented  in  the  case  at  bar? 
We  cannot  see  any,  and  have  not  been  re- 
ferred to  any,  which  confers  sach  power. 
How  is  plaintiff's  position  any  better  than 
that  of  a  creditor  or  stockholder?  Indeed, 
plaintiff  bases  his  right  vety  largely  upon  the 
foct  tliat  he  is  a  stockholder  of  the  siUd  cor- 
poratlcm. 

It  Is  difficult  to  understand  upon  what 
ground  the  right  to  a  receivership  Is  based 
in  the  case  at  bar,  or  what  that  position  Is, 
which.  It  la  contended,  lifts  the  plaintiff  In 
the  cose  above  the  prlDclples  hereinbefore 
stated,  and  enables  him,  through  the  agency 
ct  a  receiver,  to  take  from  a  corporation  the 
management  of  Its  afEalrs  during  the  pend- 
ency of  an  action.  Respondents  seem  to 
contend  that  the  whole  doctrine  Is  swept  aside 
by  the  mere  averment  that  the  said  ConsoW- 
dated  Golden  Gate  &  Sulphuret  Mining  & 
Development  Company  Is  a  mere  medium  of 
a  partnership,  and  not  an  Independent  cor- 
poration. But  the  complaint  In  the  San 
Francisco  case  admits  and  declares  that  said 
company  was  duly  organized  as  a  corpora- 
tion in  1889;  that  In  said  year  all  the  min- 
ing properties  Involved  were  conveyed  to 
said  corporation,  and  that  It  has  ever  since 
been  the  own&e  in  fee  of  said  properties; 
that  its  capital  stock  was  Issued  to  the  mem- 
bers of  the  partnership,  except  the  sliares 
reserved;  that  said  capital  stock  is  of  great 
value,  19,200  shares  thereof  being  alleged  to 
be  worth  "not  less  than  one  hundred  thou- 
sand dollars  ($100,000)";  that  ever  since  Its 
organization,  In  1889,  said  corporation  has 
carried  on  the  business  of  operating  said 
mining  properties,  except  when  said  receiver. 
Lane,  appointed  In  the  Tuolumne  case,  was 
In  possession  thereof;  and  that  said  corpora- 
tion "asserts  and  claims  that  It  Is  the  own- 
er and  entitled  to  the  possession  of  said 
mines,  mining  claims,  moneys,  and  other 
property,  and  that  It  Is  an  Independent  cor- 
poration, and  tliat  said  partnership  and  tlie 
members  thereof  have  no  right,  title,  or  In- 
terest, beneficial  or  otherwise,  In  or  to  said 
mines,  mining  claims,  moneys,  or  other  prop- 
erty." Here,  then,  upon  the  face  of  the  com- 
plaint, we  have  the  case  of  a  corporation  de 
Jure  and  de  (ncto,  having  the  legal  title  to 
certain  mining  properties,  carrying  on  the 
business  of  operating  the  same  as  mines,  and 


asserting  full  ownership  and  Tfgbt  of  poMca 
sion  thereof;  and  this  is  the  very  case  In 
which,  under  the  authorities,  a  court  has  no 
power,  during  the  pendency  of  a  suit  by  a 
private  person,  to  take  the  control  of  the 
property  and  business  of  the  corporation  out 
of  tiie  corporate  managemoit,  and  give  It  to 
a  receiver.  And,  these  ftcts  being  admitted 
and  declared,  the  rule  la  not  changed,  nor  is 
any  new  power  given  the  court,  by  the  other 
avennents  of  the  complaint.  Othwwlse  the 
rule  would  be  worthless,  and  any  corporation 
In  the  state,  acknowledged  to  be  In  the  legal 
ownership  and  poesesidon  of  certain  property 
and  bmlnesB,  conld  be  dlqiossessed  of  that 
property  and  buainess  through  the  apiwint- 
ment  <tf  a  recover  whenever  a  party  saw  fit 
to  make  some  averm^t  rimllar  to  those  con- 
tained In  fba  complaint  In  Behlow  v.  Fischer. 
The  portion  ot  the  plaintiff  In  tiiat  case  la  iw 
better  than  that  of  a  creditor  or  stockholder, 
nether  ot  whom  could  rightfully  procure  the 
appointment  of  a  recover  during  the  potd- 
ency  of  an  action  against  a  corporation. 

The  authority  relied  upon  by  respondents  la 
the  case  of  Fischer  t.  Superiw  Court,  9S  GaL 
67,  32  Pac.  875.  That  was  a  petition  for  a 
writ  of  prohibition  commanding  the  superior 
court  of  Tuolumne  county  to  desist  from  act- 
ing  nnder  an  order  appcdnting  said  Lane  re- 
ceiver in  the  action  hereinbefore  designated  as 
tin  "Tuolumne  Case,"  and  the  writ  was  de* 
ided.  But  that  dedsion  was  made  upon  tiie 
basis  that  there  had  been  a  trial  and  adjudlca' 
tion  of  the  rights  of  the  parties,  and  that  tbe 
appointment  of  Lane  was  part  of  tbe  final 
judgm«it  and  decree.  He  had  been  appointed 
iMfore  judgment,  but  Judgment  had  been  ren- 
dered in  favor  of  plaintiffs  (^roneoiuly,  as  it 
afterwards  appeared),  and  by  tiie  Judgment  lie 
had  been  reappointed.  This  court,  In  its  opin- 
ion in  Flsclier  v.  Superior  Court,  say:  "Tlie 
appllcatlcm  for  the  writ  and  tbe  order  to  show 
cause  was  made  prior  to  the  rendition  of  tlie 
aforesaid  Judgment,  but  that  Judgment  in- 
cludes the  authority  under  which  the  receiver 
is  now  acting,  and  for  that  reason  we  shall 
address  ourselves  to  the  legal  sufficiency  ot 
that  autiiority."  The  additional  words,  "al- 
though the  Jurisdictional  question  presented  Is 
probably  the  same  under  either  ordw,"  In  no 
way  change  tbe  decision,  or  make  It  authority 
upon  tbe  question  of  the  power  to  api>olnt  a 
receiver  before  Judgment  The  court  further 
says,  "It  will  not  be  necessary  to  ent»  into  a 
discussion  of  the  principles  and  authorities  re- 
lied upon  to  sustain  the  proposition  that  a 
court  of  equity  cannot  appoint  a  receive  to 
take  possession  of  the  property  of  a  corpora- 
tion pending  litigation,  for  petitioner's  case 
falls  before  It  reaches  that  position."  Now, 
the  power  of  a  court  to  appoint  a  receiver,  un- 
der subdivision  3,  8  564,  Code  dv.  Proc.,  "after 
Judgment,  to  carry  the  Judgment  Into  effect," 
is  a  very  different  thing  from  the  power  aongrtit 
to  be  exercised  In  the  case  at  bar.  Whether 
that  snbdivislon  applies  to  a  Judgment  obtain- 
ed against  a  corporation  In  a  suit  brought  bK 
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a  prtrate  penon  !■  not  a  qoMttom  aitstnc  ber«, 
bnt  E^her  t.  Snpalor  Court  1b  not  antlUNrlty 
to  point  that  In  such  a  snlt  a  receiver  can 
be  appointed  pending  the  actkm.  Tlie  Jndff- 
i^n  wlilch  that  decision  was  based  was 
afterwards  rerersed,  and  a  anbsequent  ]udg^ 
m«Lt  rendered  In  the  Tuolumne  case  adjudg- 
ing that  said  company  was  an  Independent  cor- 
poration, owning  said  mining  pn^rtles,  and 
operating  them  for  ItsftU  and  cm  Itt  own  ac- 
count 

Onr  conclnBlon  Is  that  thete  was  no  jurisdic- 
tion tn  the  court  to  make  the  ovder  appointing 
the  said  Plnkham  recelTer  In  the  said  case  of 
Behlow  T.  Fischer  et  al-t  and  that  uuda  the 
Tiews  above  expressed  a  writ  Should  Issu^ 
commanding  the  respondenta  herdn  to  detdst 
trom  taking  any  further  proceedtaigB  under 
said  order,  or  under  the  order  citing  petlttoners 
to  answer  for  contempt  HiSb  makes  It  nnnec- 
ffssary  to  consider  other  points  made  by  peti- 
tioners,—as,  t(x  Instance,  that  petltkmras  vio- 
lated no  order  or  process  of  the  court  because 
there  was  no  order  or  process  commanding 
them  to  deliver  pi"oi)erty  to  the  receiver,  and 
that  they  did  not  interfere  wltb  the  possession 
of  the  receiver,  because  he  had  no  possesion. 

The  injunction  complained  of  restrains  the 
petitioners  and  all  itf  the  def»dants  in  the 
San  Francisco  case  from  withdrawing  certain 
mon^B  then  deported  In  certain  banks  or  else- 
where. In  the  name  of  said  corporation,  or  in 
title  name  ot  said  Tjane,  and  from  selling  any 
of  the  mines  of  the  corporation,  or  any  Interest 
therein-  Although  this  Injunction  was  granted 
without  notice,  we  cannot  say  that  Its  effect 
Is  *'to  Bniq>end  the  general  and  ordinary  bual- 
uesB  of  a  corjioratlon,"  and  that,  therefore,  It  is 
invalid,  under  section  Ctode  Civ.  Proc. 
The  remedy  would  be  a  motion  In  the  superior 
court  to  dl8S(^ve  the  Injunction,  and  an  ap- 
peal from  an  order  denying  said  motion.  As 
to  said  injunction,  the  prayer  of  the  petitl(m  Is 
denied.  It  la  ordered  that  a  p«emptory  writ 
of  prohibition  issue,  commanding  the  respond- 
ents to  desist  from  taking  ai^  proceedings  un- 
der the  order  appointing  John  F.  Plnkham  re- 
ceiver, and  under  the  order  citing  petitioners 
for  contempt,  as  prayed  for  la  the  petition. 

We  concur:  VAN  FI^ET.  J.;  TEMPLB, 
J.;  HBNSUAW,  J.;  HARBISON.  J. 

BEAXTT,  C.  J.  Z  concur  In  the  judgment. 


Jl  Cal.  Unrep.  IM 

FOGEL  T.  SAN  FRANCISCO  &  B.  M.  ET, 
CO.   (No.  10,011.) 

(Supreme  Conrt  of  California.   Nov.  25,  1S95.) 

RAiLROAn  Companies— Personal  Imjuribs— Cox- 

TRIBCTOHT  Nf.OMOBIIOB— EVIDKNCB— FHISICIAN 

AS  Expert  Witnbss— Bihakkb  bt  CocxsBif 

VBRDICT— BEV  BHSAL. 

1.  In  an  action  for  Injury  from  being 
thrown  from  a  cnr  by  ita  cominj?  to  a  Budilcn 
stop,  by  reason  of  a  defective  switch,  while  be- 
ing run  at  a  faiirb  rate  of  Hpced,  evidence  that 
other  persons  than  plaiutifl  were  thrown  &om 


the  car  and  injured  Is  admissible  to  overcomo 

the  claim  of  defendant  that  plaintifTs  injorien 
were  caused  by  his  negligence  in  jumping  from 
the  ear  when  in  motion. 

2.  In  an  acticm  for  Injuries  received  in  an 
accident  due  to  a  defective  switch,  evidence  by 
a  skilled  switch  tender  as  to  whemer  anTtbing 
was  not  done  that  could  have  been  done  to  have 
avoided  the  accident  Is  inadmissible,  as  i&vad< 
ing  the  province  of  the  jury. 

3.  Where  a  witness  shown  to  be  a  ph^ician 
has  been  "examined  at  length"  as  to  plaintiff  s 
injuries,  it  will  be  assumed  that  a  proper  foun- 
dation has  been  laid  to  enable  him  to  testify  as 
a  medical  expert. 

4.  The  fact  that  plaintitTs  counsel.  In  an  ac- 
tion against  a  railroad  company  passing  through 
a  city,  for  personal  injuries,  said  that  "there  la 
no  road  in  the  city  •  •  *  that  has  caused 
so  many  accidents  as  this  road,  as  is  well 
known,'*  is  not  ground  for  reversal,  where  it 
was  casual,  and  aid  not  evldenUy  influence  the 
jury. 

5.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal 

Oommls8l<ma«'  dectslon.  Department  1. 
Appeal  from  superior  court  city  and  county 
of  San  Frandsco;  A  A.  Sanderson,  Judge. 

Action  by  Jacob  Fogel  against  the  San 
Francisco  &  San  Mateo  Railway  Company 
for  personal  injuries.  From  a  judgm^t  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Morrison,  Stratton  &  FoerBter,  for  appel- 
lant H.  I.  Kowalsky  and  A.  Everett  Ball, 
toe  re^vondent 

BELGHSR,  C.  Hie  pUlntiff  brought  this 
action  to  recover  damages  tee  injuries  to  his 
person  allied  to  have  been  caused  by  the 
negligence  of  defendant's  servanta  and  em- 
ployes, in  consequence  of  which  he  was 
thrown  from  one  of  its  moving  cars.  The 
answer  denied  any  llablll^  on  the  part  of 
defendant,  and  alleged  that  the  Injuries  Bns- 
talned  by  plaintiff  "were  occasioned  by  the 
n*;gligence  of  said  plaintiff  In  jumping  from 
said  car  while  the  same  was  In  motion,  and 
that  the  said  negligence  ot  said  plaintiff 
proximately  contributed  to  the  Injuries  al- 
leged to  have  been  received  by  htm.**  The 
case  was  tried  before  a  jury,  and  by  the  ver- 
dict plaintiff  was  awarded  damages  In  the 
sum  of  f 1,000,  for  which  judgment  was  en- 
tered. From  this  judgment,  and  an  order 
denying  its  motion  for  a  new  trial,  d^endant 
appeals. 

It  was  proved  on  behalf  of  the  plaintiff 
that  the  car  on  which  he  was  riding  was 
going  at  a  greater  speed  than  usual,  and  that 
on  coming  to  a  switch  the  front  wheels 
passed  onto  the  switch  and  the  hind  wheels 
remained  on  the  main  track;  that  the  car 
was  thereupon  brought  to  a  sudden  stop, 
and  the  plaintiff  was  thrown  off,  and,  when 
picked  up,  was  found  to  be  badly  bruised 
and  unconscious.  John  W.  Tracy  was  a  wit- 
ness for  plaintiff,  and  was  asked:  "Was 
anybody  else  tiirown  off  of  the  (ar?'*  He 
answered:  "Tee,  sir;  a  lady."  J.  J.  Kerr 
was  a  witness  tor  defendant,  and  on  cross- 
examination  was  asked  U  he  saw  the  plain- 
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tiff  lying  on  the  ground,  and  answered  that 
he  did.  He  was  then  asked:  "Did  you  see 
aiijbody  else  lying  on  the  ground  besides 
this  man?"  "A.  Yes,  sir;  I  saw  a  lady." 
*'Q.  Was  she  Injured?"  *'A.  Not  vmt  much. 
We  picked  her  up."  Similar  questions  were 
propounded  on  cross-examination  to  dcfond- 
ant's  witness  Conrad  Trieber.  All  of  these 
questions  were  objected  to  by  defendant 
upon  the  ground  that  they  were  irrelevant, 
immaterial,  and  Incompetent,  and  the  objec- 
tions were  ovemded.  It  is  claimed  that  the 
questions  objected  to  were  not  relevant  to  the 
Issues  presented  by  the  pleadings,  and  that 
the  testimony  as  to  the  injury  of  the  lady 
tended  to  prejudice  the  minds  of  the  Jury 
afralhst  the  defendant  The  testimony  was 
evidently  offered  to  meet  and  overcome  the 
defeudant's  theory  that  plaintiff's  Injuries 
were  caused  by  his  own  negligence  In  Jump- 
ing from  the  car  when  it  was  in  motion,  and 
for  that  purpose  It  was  clearly  competent  and 
admissible. 

William  Craven  was  a  witness  for  aefeod- 
ant,  and  testified  that  he  was  an  oiler  on  the 
electric  road  of  the  defendant,  his  business 
being  to  oil  the  switches  and  curves;  that  it 
was  his  duty  to  examine  the  switches,  and 
see  that  they  were  In  good  order,  and  that  on 
the  day  the  accident  occurred  he  examined 
the  switch  where  plaintiff  was  hurt  at  about 
a  quarter  past  6  in  the  mornlog  and  again 
about  11  o'clock;  and  that  on  both  of  these 
occasions  It  was  in  good  order.  He  was  then 
asked  the  following  questions:  "Mr.  Craven, 
was  anything  omitted  that  could  liave  been 
done,  that  a  man  of  foresight  could  have  ad- 
vised, or  were  you  as  careful  as  a  man  could 
have  been  to  have  avoided  an  accident,  on 
this  day?"  "Well,  now,  In  your  opinion  as  a 
railroad  man,  used  to  working  on  railroads, 
was  everything  done  that  could  have  been 
done  in  the  matter  to  obviate  or  prevent  this 
accident?"  Both  questions  were  objected  to 
by  plaintiff  upon  the  ground  that  they  were  im- 
material, irrelevant,  and  Incompetent,  and  the 
objections  were  sustained.  The  rulings  of  the 
court  were  correct;  both  questlona  call  for  the 
opinion  of  the  witness  upon  a  matter  of  fact, 
which  was  the  principal  question  at  issue,  and 
which  It  was  the  sole  province  of  the  Jury  to 
decide. 

A  physician  was  called  as  a  witness  for 
platutirf,  and  stated  that  he  was  called  to 
see  him  on  the  day  he  was  Injureil,  and  then 
proceeded  to  testify  as  to  his  injuries  and 
condition.  He  was  asked  If  he  had  ever  ex- 
amined the  patient  in  consultation  with  any 
other  physician,  and  answered  that  he  had, 
with  Dr.  F.  S.  Cook.  Dr.  Cook  was  then 
called  as  a  witness,  and  "was  examined  at 
Iragth  by  counsel  for  plaintiff."  During  the 
examination,  counsel  for  plaintiff  asked:  "I 
want  to  know,  doctor,  what  Is  the  present 
condition,  physically,  of  the  plaintiff?"  De- 
fendant objected  to  the  question  upon  the 
ground  that  it  was  irrelevant,  incompetent, 
and  Immatertal,  and  that  the  proper  founda- 


tion had  not  been  laid  for  a  question  of  that 
kind.  The  Court:  "Have  you  examined  him 
lately?"  "A.  Yes,  sir;  some  five  weeks 
ago."  The  court  then  ruled  that  the  witness 
might  tell  what  he  found  his  condition  to  be 
when  he  examined  him  physically.  It  is 
now  claimed  that  the  admission  of  the  testi- 
mony of  the  witness,  against  the  defendant's 
objection  as  to  his  competency,  was  error, 
"in  view  of  the  fact  that  his  competency  to 
testify  as  a  medical  expert  had  not  been 
shown."  But  it  does  not  apt>ear  that  be  was 
not  competent  to  testify.  He  was  shown  to 
be  a  physician,  and  was  "examined  at 
length,"  and  the  presumption  must  be  that 
the  proper  foundation  had  been  laid  to  air 
able  him  to  testify  as  a  medical  expert. 

During  the  closing  argument  of  counsel 
for  plaintiff  to  the  jury,  he  remarked,  "There 
Is  no  road  In  the  city  and  county  of  San 
Francisco  that  has  caused  so  many  accidents 
as  this  road,  as  Is  well  known."  An  excep- 
tion to  the  remark  was  taken  by  counsel  for 
defendant,  and  the  court  said,  "I  would  not 
repeat  It"  It  is  claimed  that  the  remark 
was  improper,  and  tended  to  prejudice  the 
minds  of  the  jury  against  defendant.  The 
judgment  cannot,  In  our  opinion,  be  reversed 
on  this  ground.  The  remark,  while  Improp- 
er, appears  to  have  been  casual,  and  thM*' 
la  nothing  to  indicate  that  the  minds  of  the 
Jurors  were  or  could  have  heea  prejudiced 
by  it  against  the  defendant 

Finally,  it  Is  claimed  that  the  evidence  was 
InsufHcient  to  justify  the  verdict,  but  we 
think  it  quite  sufllcient  for  that  purpose. 
There  was  some  conflict  In  the  evidence,  but 
that  was  a  matter  for  solution  by  the  Jury 
and  the  trial  court  The  Judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    SEARLS,  C;  HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  to- 
der  appealed  from  ore  affirmed. 


lie  Cai.  i« 

PERXANDEZ  et  al.  v.  BURLESOX  et  iL 
(No.  18.272.) 

(Sapreme  Court  of  California.  Nov,  35,  1895.) 

MiKBS— LiBXB— Debcription  or  Pbbiiubb— Suffi- 

CIIHCT. 

1.  The  fact  that  a  particular  description  by 
motes  and  bounds,  of  a  ujining  claim,  iu'a  notice 
of  a  lien,  is  incorrect,  will  render  the  notice  in- 
valid. 

2.  Where  the  same  persooB  own  two  mining 

clnima  in  the  same  mining  district,  only  one  of 
wlitc-h  hnB  on  it  improToments,  and  it  appears 
that  the  mines  are  known  by  the  names  of  the 
partifs  workiDg  them,  a  notice  of  lien  recit- 
ing  that  it  is  for  work  done  within  a  desigaated 
period  of  three  months  on  a  mining  claim,  with 
improvements,  located  in  a  particular  mining 
district  of  a  certain  county,  owned  by  the  per- 
Bons  (naming  them)  who  had  the  work  done^ 
does  not  identify  the  claim  with  the  improve- 
ments with  sufficient  certainty  to  create  a  Ilea 
thereon. 
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Commlsaloncni'  decision.  Department  2. 
Appeal  from  superior  court,  Siskiyou  county; 
J.  S.  Beard,  Judge, 

Action  hy  John  B'emandez  and  others  against 
I.  C.  Burleson  and  othera  to  enforce  mechan- 
ics' liens  on  a  mining  claim.  From  a  Judg- 
ment for  plaintiffs,  and  an  order  denybug  a 
new  trial,  defendants  appeal.  Reversed. 

Warren  &  Taylor  and  T.  M.  Osmont,  for  ap- 
pdlanta.  Farraber  &  Raynes,  for  respondents. 

BRITT,  C.  PlatatlffH  (eight  in  number)  unit- 
ed Id  this  action  under  the  permisslTe  clause 
of  section  1195,  Code  Civ.  Proc.,  to  enforce 
Hens  claimed  by  them,  respectively,  for  bal- 
ances due  from  defendants  on  account  of  labor 
performed  by  plaintifta,  severally,  at  the  re- 
quest of  defendants,  on  a  mining  claim  hi  Sis- 
kiyou county.  Defendants  constitute  a  min- 
ing partnership  under  the  name  of  Burleson  & 
Parsley.  They  owned  a  mining  clahn  called 
the  "Bare  Bar  Claim,"  and  employed  plalu- 
tlffs  to  work  thereon.  Tlieir  answer  admitted 
tluit  the  balances  alleged  are  due  to  the  plain- 
tiffs, respectively,  but  denied  that  the  work 
wns  done  on  the  premises  described  in  plain- 
tiffs' several  claims  of  lien.  There  was  Judg- 
ment for  the  plaintiffs  (seven  of  them),  di- 
recting the  sale  of  said  Bare  Bar  prt^rty,  and 
the  application  of  the  proceeds  to  the  paymrait 
of  the  demands  of  the  successful  plaintiffs, 
with  costs  and  attorneys'  fees.  The  correct- 
ness of  the  Judgment  depends  upon  the  an- 
swer to  the  question  whether  the  property 
thus  directed  to  be  sold  Is  described  at  all  In 
the  claims  of  lien  filed  In  the  office  of  Hie 
county  recorder  under  section  1187,  Oode  Civ. 
Proc.  In  this  particular  the  notices  were  all 
in  the  same  form.  That  of  Fernandez,  taken 
as  an  example,  stated:  "i  •  •  •  give  no- 
tice of  my  intention  to  hold  and  claim  a  lien 

•  •  •  upon  that  certain  mining  claim  situ- 
ated In  the  Virginia  Bar  mining  district,  coun- 
ty of  Stskiyou,  state  of  California,  particu- 
larly described  as  follows  [giving  a  specific  de- 
scription, by  monuments,  motes,  and  bounds]; 
containing  twelve  acres,  more  w  less,  •  •  • 
v/ith  all  improvements.  Including  wheels, 
pumps,  and  all  mining  facilities  and  appur- 
tenances situated  thereon.  The  said  Hen  be- 
ing claimed  and  held  for  •  ♦  •  work  done 

•  •  •  upon  said  premises  •  •  •  from  the 
27th  day  of  June.  1S{)2,  to  the  8th  day  of  Rei>- 
tember,  1S5)2,  •  *  *  at  the  special  instance 
and  request  of  Burleson  &  Paisley,  the  owji- 
crs  and  reputed  owners  thereof."  It  Is  con- 
ceded tliat  the  desCTiptlon  by  monuments, 
metes,  and  bounds,  thus  stated,  does  not  apply 
In  any  part  to  the  Bare  Bar  pi-operty,  whore 
plaintiffs  did  their  work,  but  does  apply  with 
entire  acctiracy  to  an  adjoining  mining  claim, 
known  as  the  "Otto  Bar,"  In  which  dofeud- 
ants  had,  with  other  persons,  some  interest, 
but  which  was  not  worked  at  all  during  the 
year  1892.   It  was  In  evidence,  however,  that 


there  were  no  wheels,  pumps,  or  mining  facili- 
ties on  the  Otto  Bar  mining  claim,  while  there 
were  such  on  the  Bare  Bar  claim;  that  mines 
in  the  Tldnity  were  "generally  known  by  the 
names  of  tbe  parties  running  them";  that  the 
Bare  Bar  claim  was  commonly  called  the 
"Burleson  &  Parsley  Calm";  that  mining 
claims  were  somewhat  numerous  tn  that  ne^h- 
borhood,  bat  defendants  worked  no  other. 

The  court  found  that  the  claims  of  Uen  as 
filed  contained  a  description  of  the  property 
Intended  to  be  charged  sufficient  for  Identifi- 
cation, and  that  any  oae  familiar  with  the 
locality  can  readily  identify  the  Bare  Bar 
mine  as  the  mining  claim  which  plaintiffs  In- 
tended to  charge  with  their  Hens.  We  dis- 
cover no  evidence  to  Justify  this  finding.  The 
contention  of  respondents'  counsel,  as  we  un- 
derstand it,  Is  that  the  boundaries  given  In 
the  claim  of  lien  may  be  disregarded,  and  that 
the  other  circumstances  stated,  viz.  that  the 
Hen  is  claimed  upon  mining  ground,  In  a  sped- 
fied  mlnii^  district,  with  all  improv^ents,  in- 
cluding wheels,  ptunpe,  etc.,  situated  thereon, 
for  work  done  by  the  claimants  between  speci- 
fied dates,  at  the  request  of  Burleson  &  Pars- 
ley, the  owners  and  routed  owners  thereof, 
win  "enable  a  party  famUlar  with  the  locaHty 
to  identify  the  premises  Intended  to  be  de- 
scribed with  reasonably  certainty,  to  the  ex- 
clusion of  others,"  and  hence  Is  sufficient. 
Mills  Co.  V.  Kremor,  94  Cal.  209,  29  Pac.  033. 
But,  In  the  first  place,  there  is  no  warrant  In 
the  law  or  In  the  abstract  equity  of  the  case 
for  rejecting  the  hoimdaries  by  which  the  no- 
tice of  lien  states  that  the  prt^erty  is  "partic- 
ularly described."  One  of  the  most  Important 
requirements  of  the  statute  governing  the  cre- 
ation of  such  liens  Is  that  the  notice  shall  con- 
tain a  description  of  the  proi>erty  to  be  charged 
sufficient  for  Identification.  Code  Civ.  Proc.  § 
1187.  Without  such  description  the  notice 
would  In  some  instances  be  of  no  value  to  the 
owner,  and  could  rarely  be  of  any  use  to 
creditors,  purchasers,  or  other  lien  chximants 
dealing  with  the  land.  PhU.  Mech,  Liens,  § 
378.  If  this  were  a  case  of  mistake  as  to 
Bome  Incident  of  the  description,  the  mistaken 
circumstance,  like  a  false  call  In  a  deed,  would 
be  rcjf^ted  (MiHs  Co.  v.  Kreiner,  supra);  but. 
on  tlie  contrarj',  the  error  Is  of  the  essence  of 
tlie  description.  To  reject  the  particular  de- 
scription, and  rely  on  the  adventitious  circum- 
stances wlilch  accompany  it,  would  be  to  In- 
vert the  maxim  that  the  Incident  foHows  the 
principal,  and  not  the  principal  the  Incident. 
Civ.  Oode,  S  3M0.  The  notice  of  lien  Is  not 
an  instnnncnt  susceptible  of  reformation, 
(loss  v.  Strelitz,  54  Cal.  G40.  Oiierefore  the 
monuments  and  Hues  by  which  tlie  property  Is 
«ild  In  the  notice  to  be  "particularly  described" 
cannot  be  expunged  from  the  notice,  but  must 
be  read  as  part  of  it.  So  read,  it  is  mislead- 
ing in  a  particular  where  It  should  be  suhstan- 
tlaHy  true.  Wagner  v.  Hansen,  103  Cal.  107, 
37  Pac.  195.   Secondly,  were  the  pai-tlcular 
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descriptloD  omitted  and  the  other  drcmnstan- 
ces  stated  In  the  notice  alone  oonanlted,  we 
do  not  think  that  a  person  famlltai  with  the 
locaUt7  merely  conld  thereby  identify  the 
pronlseB  with  reasonable  certainty  to  the  ex- 
diiBion  of  othus.  He  would  also  need  to 
know  that  the  claimant  worked  on  the  prem- 
laea,  and  when  he  worked  there,  knowledge  of 
which  matters  cannot  be  implied  from  mere 
knowledge  of  the  lootUty.  Besides,  the  stat- 
ute req aires  that  the  notice  ItsetC  must  de- 
scribe the  property  on  wldch  the  work  was 
done.  Code  CIt.  Proc.  SS  1183,  U87.  A  no- 
tice that  the  inoperty  to  be  chai^  Is  the 
proper^  where  dolmant  worked  does  not  take 
the  first  Bt^  towards  conpliance  wltb  the 
statute  Nothing,  then,  remains  except  the 
reference  to  pumiis,  wheelt^  and  mining  fodll- 
tles.  and  to  the  names  at  the  owners.  It  Is 
shown  affirmatively  that  the  defendants  claim- 
ed and  were  reputed  to  own  an  Interest  In  tibe 
Otto  Bar  mine;  and  the  reference  to  the 
wheels,  pmnps,  etc.,  la  (on  our  present  assnmp- 
tlott)  to  them  as  situate  upon  unascertained 
land.  On  these  facta,  at  the  very  most,  one 
might  suspect  tbat  the  Bare  Bar  mine  was  in- 
tended; but  that  he  could  Identify  It  with 
reasonable  certainty  to  the  exclusion  of  other 
premises  Is  Incredible.  Xbe  judgment  and  or- 
der should  be  reversed. 

We  concur:   HAYNES,  O.;  BELCHSB,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
are  reversed. 


110  Cal.  m 

DAGGETT  v,  GRAY  et  al.  (No.  19.410.) 
(Sapreme  Court  of  California.   Not.  25.  1895.) 
CoNVBRSiox— Demand— Pleadino  Ovsr. 

1,  A  complaint  alleging  that  defendantB, 
being  in  posaeflaion  of  property,  converted  the 
same  to  tncir  own  use,  need  not  allege  demand 
and  refusal. 

2.  Failure  to  allej^  demand  and  refusal  in 
an  action  foi  coDVorsion  is  cured  by  an  answer 
setting  up  ownership  to  the  property  In  contro- 
versy. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  Daggett  against  Gray  and  others 
for  conversion.  Plaintiff  had  Judgment,  and 
defendants  appeat  Affirmed. 

For  opinion  In  department,  see  40  Pae.  059. 

FarrlBh  &  Mossholder  and  Walter  Rose, 
for  appellants.  Johnston  Jmes  and  D.  L. 
WIthlngton,  for  respondent  , 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  from  the  defendants  for 
the  conversion  by  them  of  a  stock  of  drugs 
In  the  Hotel  Brewster  Building,  In  San  Di* 
ego.  The  defendants  demurred  to  the  com- 


plaint upon  the  ground  that  It  did  not  state 
a  cause  of  oeUon.  and,  upon  the  overruling 
of  their  demurrer,  answered  the  complaint. 
The  cause  was  tiled  by  the  court,  and  Judg- 
ment rendered  In  favor  of  the  plaintiff,  from 
which  and  an  order  denying  a  new  trial  the 
defendants  have  appealed. 

1.  The  demurrer  was  properly  overruled. 
The  complaint  alleges  that  the  plaintiff  had 
been  appointed  receive  in  an  action  then 
pending  In  the  superior  court  of  the  coun^ 
of  San  Diego,  in  which  one  Brickey  was  the 
defendant^  and  that  as  such  recdver  he  was 
va  tibe  17tb  day  of  March,  1893,  "tbe  owner 
and  lavrfully  entitled  to  the  Immediate  pos- 
session of  a  stock  of  goods  in  the  drug-store 
in  tlie  Hotel  Brewster  Building,  In  San 
Diego,  In  said  county,"  and  that  on  said  X7th 
day  of  March.  1803,  "tbe  defendanta,  thra 
being  In  possession  of  said  gobds,  unlawfully 
converted  and  disposed  of  the  same  to  thdr 
own  use,"  wberaby  he  had  sustained  dam- 
age. The  defendants  urge  that  this  com- 
plaint is  defective  by  reason  of  a  failure  to 
allege  that  the  plaintiff  had  made  a  demand 
upon  them  for  the  property,  and  a  refusal 
on  their  part  to  comply  with  such  demand. 
As  demand  and  r^usal  does  not  of  itsdf 
constitute  conversion  (Steele  t.  Marslcano, 
102  Cal.  666,  86  Fac.  920).  but  only  evidence 
trom  which  conversion  In  certain  cases  may 
be  itonnd,  so  conversion  may  be  established 
by  proof  of  other  acts  on  tbe  part  of  a  de- 
fendant concerning  the  property.  If  the  re- 
lation of  the  defendant  to  the  property  Is 
such  that  a  previous  demand  Is  ess<mtlal  In 
order  to  establish  conversion  on  his  part, 
proof  of  such  demand  must  be  made  at  the 
trial,  but  the  demand  need  not  be  alleged. 
The  allegation  that  the  defendants  "convert- 
ed and  disposed  of  the  property  to  their  own 
use"  is  the  allegation  of  a  fact  sufficient.  In 
the  absence  of  a  special  demurrer,  to  sus- 
tain a  Judgment  U[)on  the  trial  of  an  Issue 
on  this  averment,  the  plaintiff  would  be  at 
liberty  to  introduce  evidence  of  a  demand 
and  refusal,  if  such  evidence  were  suflicient 
or  necessary  to  establish  the  conTersion; 
and  be  would  also,  under  this  averment,  be 
authorized  to  off^  evidence  that  the  defend- 
ants had  sold  or  otherwise  dealt  with  the 
property  In  repudiation  of  the  claim  of  the 
plaintiff.  "Where  conversion  is  alleged  as 
a  fact  in  general  terms,  that  Is  sufficient  to 
admit  of  any  evidence  on  the  trial  of  Issue 
Joined  that  tends  to  establish  such  coorer- 
slon,  and  the  plaintiff  is  not  bound  to  allege 
the  particular  acts  or  acts  which  constitute 
conversion,  Id  an  action  of  this  character. 
Averments  which  sufficiently  point  out  the 
nature  of  the  pleader's  claim  are  sufficient 
If  under  them,  upon  a  trial  of  tbe  issues,  he 
would  be  entitled  to  give  all  the  necessary 
evidence  to  establish  the  claim."  Bemey  v. 
Drexel,  33  Hun,  34.  See,  also,  Johnson  v. 
Lumber  Co,  45  Wla.  llOj  Ballroad  Cq  t. 
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Robinson.  133  N.  T.  246,  30  N.  E.  1008.  Th© 
other  objections  to  the  complaint  urged  In 
the  brief  on  behalf  of  the  appellants  would 
be  relevant  If  there  had  been  a  demurrer  on 
the  Rround  of  uncertainty  or  ambiguity;  but 
as  these  grounds  were  not  specified  in  the 
demurrer  they  were  valred,  and  cannot  now 
be  considered. 

2.  Whatever  defect  there  may  have  been 
In  the  complaint  in  this  particular  was  re- 
moved by  the  answer  of  the  defendants, 
wherein  they  alleged  their  ownership  of  the 
goods,  and  denied  that  the  plaintiff  had  had 
"at  any  time  since  the  12th  day  of  March, 
1S93,  any  Interest  In,  or  been  entitled  to  the 
possession  of,"  the  property  sued  for.  The 
rule  Is  well  settled  that  a  complaint  which 
lacks  the  averment  of  a  fact  essential  to  a 
cause  of  action  may  be  so  aided  by  the  aver- 
ment of  that  fact  In  the  answer  as  to  uphold 
a  Judgment  thereon  (Pom.  Rem.  &  Rem. 
Rights,  9  579;  Schonck  v.  Insurance  Co., 
71  Cal.  28,  11  Pac.  807),  even  though  a  de- 
murrer to  the  complaint  for  the  want  of  this 
fact  had  been  erroneously  overruled  (Cohen 
V.  Knox,  90  Cal.  2R6,  27  Pac.  215.  The  rule 
In  tboae  cases  which  holds  that  when  the  de- 
fendant came  lawfully  into  the  possession 
of  the  property,  a  demand  and  refusal  must 
he  established  in  order  to  charge  him  with 
conversion,  and  must  be  alleged  In  the  com- 
plaint, in  order  to  permit  of  such  proof, 
ceases  when  the  defendant  admits  In  his  an- 
swer that  he  has  converted  the  goods  to  his 
own  Tise,  or  alleges  facts  showing  that  a  pre- 
vious demand  would  have  been  futile.  The 
denial  in  the  answer  of  a  tenant  of  his  ten- 
ancy, and  of  the  title  of  his  landlord,  obvi- 
ates the  necessity  of  proving  or  alleging  a 
notice  to  quit.  Smith  v.  Shaw,  IG  Cal.  88; 
Simpson  V.  Applegate,  75  Cal.  312,  17  Pac. 
21^7.  L'pon  the  same  principle,  the  claim  by 
a  bailee,  in  his  answer,  of  the  ownership  of 
goods  intrusted  to  his  keeping,  and  a  denial 
of  any  title  In  his  bailor,  obviate  the  neces- 
sity of  proving  a  demand  for  the  goods  be- 
fore bringing  suit,  and  waive  the  omission  of 
an  allegation  of  such  demand.  The  Judg- 
ment and  order  are  afBrmed. 

We  concur:  BEATTY,  C.  J.;  GAROUTTB, 
J.;  VAN  FLEET.  J.;  McFARLAN'D»  J.; 
TEMPLE,  J.;  HEXSnAW,  J. 
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WISE  V.  ROSE.   (Sac.  IC.) 
(Supreme  Court  of  Califoruia.  Nov.  25,  1S8S.) 
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STllfCTlOS. 

Whort'  plalutifT,  in  nn  action  ngaiost  the 
stakeholder  to  recovpr  hnrk  money  wafrfred  on 
n  horse  mce.  nllpged  that,  before  the  race  was 
mn,  he  repudiated  the  wacer,  and  served  writ- 
ten notice  thereof  on  defendant  and  on  the  oth- 
er party,  defendant's  answer,  admitting  all  the 
material  facts  except  that  he  denied  on  mforma- 
tion  and  belief  that  plniotiff  repudiated  said 
wager,  and  served  written  notice  upon  defend- 
ant and  upon  the  other  party,  before  the  race. 


and  alleging  that  he  could  not  "posUlvely  sa;" 
whether  the  notice  waa  receiven  prior  to  tbe 
race,  was  insufBcient  as  a  denial. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Action  by  K.  D.  Wise  against  L.  J.  Rose, 
Jr.^  to  recover  a  certain  sum  of  mwiey.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Woods  &  Levlnsky,  for  appellant  Jbm,  A. 

Louttlt,  for  respondent 

VANC^IEF,  C.  It  Is  alleged  In  the  com- 
plaint that  plalntlfT  and  A,  B.  Spreckels  laid 
a  wager  of  $500  on  the  result  of  a  horse  race 
to  be  run  on  the  Stockton  course  between 
September  17  and  22,  1894,  each  depositing 
with  the  defendant  bis  stake  of  ¥5(X),  under 
an  agreement  that  defendant  shonld  pay  the 
stakes  ($1,000)  to  the  winner;  that  before 
the  race  was  run,  and  before  it  was  or  could 
have  been  known  or  determined  whether 
plaintiff  bad  won  or  lost  the  stakes,  he  re- 
pudiated the  wager,  and  served  written  no- 
tice of  such  repudiation  upon  Spreckels  and 
upon  defendant,  and,  two  days  thereafter, 
demanded  of  defendant  his  said  stake  of 
$500;  but  that  defendant  has  failed  and  re- 
fused to  return  to  him  said  sum  of  $500,  or 
any  part  thereof.  In  his  answer,  defendant 
admits  the  wager,  and  that  plaintiff  and 
Spreckels  each  deposited  with  him  a  stake  of 
$5(X),  pursuant  to  a  written  agreement  be- 
tween them,  which  was  also  deposited  with 
him,  of  which  the  following  Is  a  copy:  "San 
Francisco,  Cal.,  Aug.  15,  1894.  In  the  match 
race  between  the  mare  She  and  Jennie  June 
the  conditions  are  as  follown,  to  wit:  L.  J. 
Rose  (Jr.)  Is  stakeholder.  The  race  to  be 
trotted  at  Stockton,  California,  during  the 
fall  meeting.  Each  principal  to  select  one 
Judge;  they  to  select  a  third  judge.  The  prin- 
cipals to  agree  upon  a  starter.  The  race  to 
be  three  best  heats  in  five,  and  trotted  to 
rule.  Positions  to  be  decided  by  tosslug  up. 
The  race  to  be  for  five  hundred  dollars  a 
side.  Play  or  pay.  K.  D.  Wise.  A.  B. 
Spreckels."  That  thereafter  the  following 
further  written  agreement  was  executed  be- 
tween plaintiff  and  Spreckels:  "Sacramento, 
Cal.,  Sept  10,  1891.  The  undersigned  agree 
to  trot  the  match  race  between  She  and  Jen- 
nie June  on  the  18th  day  of  the  present 
month,  over  the  Stockton  course.  A.  B. 
Spreckels.  K.  D.  Wise."  That,  at  the  time 
and  place  thus  appointed,  the  said  Jenule 
June  failed  to  appear,  although  requested  by 
the  judges  of  the  race  so  to  do,  but  that  the 
mare  She  did  appear  In  accordance  with  the 
terms  of  said  agreement,  and  did  trot  over 
said  course  at  said  time,  and  did  win  said 
race;  and  thereupon  the  judges  of  said  race 
did  so  decide  and  declare  In  writing,  as  fol- 
lows: "Stockton,  September  18,  1801.  In 
the  match  race  between  She  and  Jennie  June 
the  latter  did  not  appear  when  called;  and 
She  came  up,  and  was  given  the  word,  and. 
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after  trotting  over  the  course  In  2:22,  was 
declared  tbe  winner  of  the  race.  Chris. 
Ore«i,  0.  E.  Needham,  B.  F.  Langford, 
Judges."  Defendant  quallfiedly  denied,  as 
hereinafter  stated,  the  alleged  repndlatton  of 
the  wager,  and  notice  thereof  to  him  and 
Spreckels,  on  the  ground  that  he  "has  no  In* 
formation  or  belief  sufBcient  to  enable  him 
to  anawn-  the  allegation";  but  "admits  that 
on  the  18th  day  of  September,  1S04,  be  re- 
ceived an  alleged  telegraphic  repudiation 
from  said  plaintiff,  hut  whether  the  same 
was  rec^ved  by  him  prior  to  the  time  when 
said  event  occurred,  or  was  to  have  occurred, 
or  prior  to  the  time  when  said  wager  was  de- 
cided, this  defendant  cannot  positively  say." 
Further  answering,  the  defendant  "admits 
that  he  has  not  paid  to  the  said  plaintiff  the 
sum  of  five  hundred  dollars,  or  any  part 
therectf,  but  denies  that  he  still  has  or  holds 
said  sum,  or  any  part  thereof,  and  In  this  be- 
half alleges  tliat  after  the  happening  of  the 
said  event,  to  wit,  the  winning  of  the  said 
race  by  the  said  mare  She,  that  he  delivered 
to  and  paid  to  said  A.  B.  Spreckels,  In  ac- 
cordance with  the  tttms  of  said  written  con- 
tract or  agreement  berdnb^ore  set  forth, 
the  fall  sum  of  |1,000."  The  pUilntlff  demuiv 
red  to  the  answer  on  the  ground  that  it  does 
not  state  facts  constituting  a  defense,  and, 
at  tiie  same  time  and  upon  the  same  ground, 
moved  the  court  for  Judgment  In  favw  of 
plaintiff  on  the  pleadings.  The  court  sus- 
talned  the  demurrer,  and  also  rendered  judg- 
ment for  plaintiff  on  the  pleadings.  Defend- 
ant brings  this  appeal  f  rtnn  the  Judgment  on 
the  Judgment  roll,  with  a  bill  of  exceptions, 
showing  merely  the  action  of  the  court  on 
the  demurrer  and  motion  for  Judgment  It 
does  not  appear  that  defendant  offered  to 
amend  his  answer,  nor  that  he  cc^reesly  de- 
clined to  amend;  but  he  does  not  complain 
that  he  did  not  have  leave  to  amend,  nor  pre- 
tend that  he  desired  to  amend,  his  answer, 
but  ^mply  contends  that  his  answer  stated  a 
defense  to  the  action,  and  that  the  court  err- 
ed in  sustaining  the  demurrer,  and  In  ren- 
dering Judgment  in  tevw  of  plaintiff. 

Unquestionably,  the  plaintiff  was  entitled 
to  Judgment  on  the  facts  stated  In  his  com- 
plaint (Johnston  v.  RusseU,  37  Cal.  670;  HIU 
T.  Kldd,  43  CaL  615;  Orldley  t.  Dom,  67  Cal. 
78);  and  there  Is  no  pretense  that  the  answer 
denied  any  material  fact  alleged  in  the  com- 
plaint, except  the  averment  that  plaintiff  no- 
tified the  defendant  of  his  repudiation  of  the 
wajrer  before  the  race  was  won,  and  before 
it  was  known,  or  could  have  been  known, 
whether  plaintiff  had  won  or  lost  the  wager. 
The  answer  shows  that  the  race  was  trotted 
by  the  mare  She  alone,  as  the  second  event 
In  the  afternoon  of  Septemlier  18,  ISiM,  and 
expressly  admits  that  defendant  received 
telegraphic  notice  of  plaintiff's  repudiation 
of  the  wager  on  that  day,  and  does  not  deny 
that  he  received  such  notice  before  the  race 
was  trotted  by  the  mare  She,  but  merely 
AYera  that  ^'defendant  cannot  positively  say" 


whether  or  not  the  telegram  was  received  by 
him  before  the  event  occurred  or  before  the 
wager  was  decided.  This  Is  not  a  denial  of 
the  allegation  In  the  complaint  that  be  had 
notice  of  the  repudiation  before  the  race  was 
run,  and  befwe  it  was  known,  or  could  bave 
been  known,  whether  plaintiff  w<m  or  lost 
the  wager;  nw  is  It  an  averment  that  de- 
fendant did  not  know  that  he  received  the 
telegram  before  the  race  was  trotted,  and 
before  it  was  known  which  party  won;  and 
surely  It  could  not  have  been  Intended  aa  an 
averment  that  he  did  not  believe  tb6  tele- 
gram was  reorived  hy  Mm  before  tbe  race 
was  trotted.  Nor  In  this  construction  of  tbe 
express  admlssltm  in  defendant's  answv  af- 
fected or  qualified  by  the  previous  denial  (on 
the  ground  of  want  of  sufficient  knowledge 
or  belief)  "that  on  the  ISth  day  of  Septem* 
ber,  18&4,  and  prior  to  the  time  wben  the 
event  occurred,  or  was  to  have  occurred,  w 
prior  to  the  time  -whea  said  wager  was  de- 
cided, plaintiff  repudiated  said  wager,  and 
served  written  notice  of  said  repudiation  up- 
on said  defendant  and  his  representative^  one 
Walter  Maben,  also  upon  said  A.  B.  Spreck- 
els and  his  representative,  one  Ben  Hanla" 
This  copulative  denial  of  four  distinct  mat- 
ters, two  of  which,  at  least,  are  Immaterial, 
is  not  a  denial  of  any  one  of  tfa«n.  While  the 
repudiation  of  the  wager  on  September  ISth 
Is  expressly  admitted,  the  answer  la  plainly 
evasive  of  the  material  allegation  In  the  com- 
plaint that  such  repudiation  and  doe  notice 
thereof  were  prior  to  the  occurrajce  of  the 
event  by  which  alone  it  could  be  determined 
whether  plaintiff  won  w  lost  the  wager. 

Appellant  offered  to  prove  that  tbe  words 
"Play  or  pay,"  in  the  agreement,  mean  tbat. 
after  the  stakes  -were  placed,  ndth»  party 
could  repudiate  without  consent  of  the  othv, 
even  though  one  of  the  horses  should  die  be* 
fore  the  day  set  for  the  race.  The  court  prop- 
erly  refused  to  hear  this  evidence,  since  the 
regulations  and  usages  of  the  turf  are  sub* 
Ject  to  the  laws  of  the  state. 

I  think  the  Judgment  should  be  afflrmed. 

We  concur:  SEARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  tit 
tbe  foregoing  opinicm,  the  Judgment  la  af- 
firmed. 
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BROOKS  V.  SAN  FRANCISCO  &  N.  P.  RT. 
CO.   (No.  15.871.) 

(Supreme  Conrt  of  California.   Nov.  28,  1896.) 

ArPEAL — TiHB  or  Taking — New  Trial — iMPOsiire 
Com  D1TION8— DiacBSTioN. 
3.  In  order  to  secure  a  review  of  the  sof- 
ficiency  of  the  evidence,  an  appeal  frmn  a  final 
judgment  must  be  taken  within  00  days  (Code 
Civ.  Proc.  §  OIW),  though  a  motion  for  a  new 
trial  is  undecided. 

2.  The  court,  in  granting  a  motion  for  a 
new  trial,  may,  in  Its  discretion,  require  tbe 
moving  party  to  pay  the  other  party's  coonwl 
fees  and  expenses  necessarily  incnrred  la  nek 
motion. 
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3.  An  order  of  the  court  granting  a  new 
trial,  on  the  frronnd  that  the  Terdlct  is  not  inp- 
jxirted  by  the  evideace,  will  not  be  dlfltnrbed  ex- 
cept for  an  abuse  of  diBcrction. 

Commiaslonera'  decision.  Department  2. 
Cross  appeals  from  superior  court,  ci^  and 
coun^  of  San  Frandsco;  A.  A.  Ssndenon, 
Jnd^e. 

Action  by  Bngenia  Beatrice  Brooks  against 
the  Son  Francisco  &.  North  Pacific  Railway 
Company.  There  was  a  Judgment  for  plain- 
tiff. Both  parties  appeal  from  an  order  grant- 
ing a  new  trial,  and  defendant  appeals  from 
the  Judgment.  Appeal  from  Judgment  dis- 
missed, and  order  affirmed  oa  both  appeals. 

GlemML^  Gannon,  Kline,  &  Stradley,  tor 
plaintiff.   EHdn^  V.  Smith,  fM  defendant. 

SEABL8,  0.  This  was  an  action  to  re- 
oover  damages  sustained  hy  the  Infant  plain- 
tiff for  personal  injuries  received  while  a 
passenger  upon  the  railway  train  of  the  coi^ 
poratlon  defendant.  The  cause  was  tried  t>e- 
fore  a  Jury,  and  a  rerdlct  rendered  In  ftvor 
of  plaintiff  fbr  f 5,000.  Judgment  was  entered 
thereon  Fehmary  26, 1801.  Defendant  in  due 
time  moved  toe  a  new  trial,  wblch  was  gtaat- 
ed,  "upon  the  payment  by  defendant  to  plain- 
tiff of  the  sum  of  9300  for  counsel  fees  and 
upenses  necesBully  Incurred  In  aald  motion.** 
This  order  was  made  Jtme  25, 18M.  On  July 
23,  1S04,  defendant  gave  notice  of  an  appeal 
to  this  eouil  from  the  order  of  the  comt  be- 
low granting  the  new  trial  upon  the  condition 
specified  In  the  order,  and  on  the  same  day 
gave  notice  of  an  appeal  from  the  final  Judg- 
ment entered  in  the  cause  February  2G,  ISM. 
On  June  23, 1801,  plaintiff  gave  notice  of  an 
appeal  to  tlds  court  from  the  order  of  the 
cotnt  below  granting  the  new  trial.  These 
appeals  were  all  duly  perfected,  and  are  all 
based  upon  a  single  tranKript 

The  foregoing  dates  as  to  the  entry  of  Judg- 
ment and  appeal  therefrom  are  given  for  the 
purpose  of  idiawing  that  defendajit's  appeal 
from  tiie  final  Judgment  yma  not  taken  within 
60  da^  after  the  nndltlon  thereof,  and  hence 
that,  under  section  030  of  the  Code  of  Civil 
Procedure,  the  sufliclency  of  the  evidence  to 
Buiq?ort  snch  Judgment  cannot  be  reviewed  on 
such  separate  appeal;  and  as,  upon  the  Judg- 
ment ndl,  the  Judgment  seems  regular,  we 
may  dismiss  from  consideration  the  separate 
aK>eal  therefrom  and  turn  our  attention  to 
the  two  appeals  from  the  order  granting  the 
new  trial.  The  contention  of  the  plaintiff  Is 
that  to  grant  a  new  trial  at  all  was  errcr  and 
an  abuse  of  the  discretion  lodged  in  the  court, 
while  the  defcnilant  bases  its  appeal  upon  the 
ground  that  It  was  clearly  entitied  upon  the 
record  to  a  new  trial,  and  therefore  that  the 
condition  Imposed  by  the  court  below  was  erw 
roneoua. 

First,  as  to  the  appral  by  defendant.  That 
a  nisi  prius  court  lias  the  power  to  Impose 
terms  as  a  condition  of  making  an  order  toe 
a  new  trial  is  too  w^  setUed  to  need  argu- 
pent  In  Its  Bupiwrt  In  Bice  v.  Gashlrlc,  13 


Cal.  64,  which.  In  view  of  the  foct  that  tira 
motion  was  founded  upon  errors  of  law  oc- 
curring at  the  trial,  and  hence  at  first  Mush 
would  seem  not  to  have  been  a  case  Involving 
turpitude  on  the  part  of  the  losing  party,  the 
court  below  granted  a  new  trial  upon  condl- 
ticm  that  the  moving  party  sbonld  pay  the 
costs.  Upon  an  appeal  1^  the  moving  party 
this  court,  speaking  through  Baldwin,  J.,  said: 
*T1ie  terms  uimn  which  a  court  win  grant  a 
new  trial  are  peculiarly  a  matter  within  Its 
discretion.  This  must  necessari^  be  so,  fbr 
so  many  reasons  relating  to  the  conduct,  man- 
agement and  peculiar  circumstances  of  the 
trial  may  exist  that  it  would  be  Impossible  to 
prescribe  any  general  rules  on  the  subject. 
If  error  at  law  Intervenes,  a  party  may  take 
his  exceptions  and  prosecute  his  appeal  with- 
out motion  for  a  new  trial;  but,  if  he  makes 
Us  motion,  and  rdlea  upon  that  for  redress 
against  an  improper  vodlct,  be  must  subject 
himsdf  to  the  equitable  power  of  the  court 
The  verdict  may  have  gone  against  him.  In 
some  degree  or  wholly,  by  his  own  ne^ect 
or  default,  or  even  the  rulings  of  law  be 
chargeable  to  his  own  laches  or  want  ot  dili- 
gence. In  such  cases  It  may  be  proper  to 
grant  him  a  new  trial,  yet  only  upon  equitable 
terms.  We  cannot  Interfere  with  this  exer^ 
dse  of  discretion  unless  upon  a  clear  showing 
that  It  has  been  abused,  or  that  the  terms  were 
groody  unreasonable."  In  the  present  case 
the  motion  for  a  new  trial  was  based,  among 
others,  upon  the  ground  of  the  'Insufflciency 
of  the  evidence  to  Justify  the  verdict."  This 
is  a  ground  appealing  pccullaily  to  the  dlscre* 
tion  of  the  trial  court.  And  wherever  the  con- 
ditions are  such  that  the  court  below  Is  au- 
thorized In  Its  discretion  to  Impose  terms  as 
a  condition  to  granting  a  new  trial,  this  court 
will  Interfere  only  in  those  cases  where  It 
manifestly  aj^enrs  that  there  has  been  an 
abuse  ot  such  discretion.  The  following  cases 
in  this  court  recognize  and  uphold  the  right  of 
the  trial  court  In  one  form  and  another  to  im- 
pose terms  and  conditions  in  granting  and 
refusing  motions  for  new  trials:  Sherman  v. 
Mitchell.  4G  Gal.  STS;  GlUeRpIe  v.  Jones.  47 
OaL  204;  Chapln  v.  Bourne,  8  Cal.  294;  Har- 
rison V.  Peabody.  81  Cal.  178;  Dreyfous  v. 
Adams,  48  Cal.  131;  B«iedlct  v.  Cozzens,  4 
Cat  3S1;  Corbw  v.  Morse,  57  Cel.  301;  Or^ 
T.  Uailroad  Co.,  SO  Gal.  812;  Davlg  v.  South- 
ern Fac.  Co.,  08  Cal.  13,  32  Pac.  640.  In 
the  case  last  dted  the  Jury  had  fonnd  a  ver- 
dict In  favor  of  plaintiff  for  $15,:i00.  De- 
fendant moved  for  a  new  triaL  The  trial 
court  made  an  order  that.  If  idaintiff  sluwld 
consent  that  the  Judinnmit  be  reduced  to 
f0.000.  the  new  trial  would  be  denied,  and 
tiiat  otherwise  It  wonld  be  granted.  Platn^ 
tiff  consented  to  the  reduction,  and  the  roo- 
Uoa  was  thereupon  denied.  Defendant  ap* 
pealed  from  the  order.  Counsel  for  ai^ellant 
attacked  the  power  of  the  court  to  make  snch 
an  order,  and  oou  tended  that,  if  the  court 
thought  the  verdict  excesirtve,  its  duty  was 
to  grant  a  new  trial.  This  comrt,  speaking 
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throogb  McTarland.  7.,  after  admlttlDg  that 
tbe  position  of  appellant  waa  a  strong  one, 
added:  "But  whatever  mlsbt  be  considered 
the  velgbt  of  reason  and  foreign  autliority  on 
the  question  above  stated,  If  It  were  res  In* 
tegra  here,  tbe  right  of  a  court  to  do  what 
Is  complained  of  in  the  cose  at  bar  is  too 
firmly  established  In  this  state  by  a  long  line 
of  decisions  to  be  now  questlcoied."  The  prin- 
ciple luTtdved  in  tlutt  case  is  tbe  same  as 
that  nnderlying  tbe  present  one,  and  goes  to 
the  power  of  tbe  court  to  impose  terms  In 
granting  and  refusing  motions  for  new  trials. 
A  review  ot  the  record  falls  to  disclose  any 
basis  for  ocmdudlng  that  there  was  an  abuse 
of  discretion  in  imposing  terms  as  a  condition 
to  granting  the  motion  for  a  new  triaL  It 
followB  that  the  order  appealed  from  by  de* 
fendant  should  be  upheld. 
I  Second,  as  to  the  appeal  of  plaintiff  from 
tbe  order  granting  such  new  trial.  Tbe  In- 
fant plaintiff,  a  young  girl  of  tbe  age  of  12^ 
years,  a  passenger  on  the  5  p.  m.  train  of  the 
defendant  from  Tiburon  to  San  Bafael,  on 
Sunday.  July  6,  1890,  seated  In  next  to  the 
rear  car,  and  designing  to  stop  at  San  Rafael, 
lemalned  on  board  the  train  when  It  stopped 
at  the  regular  station  In  said  last-named 
city,  supposing  her  car  would  be  detached 
from  the  train  a  couple  of  blocks  beyond 
said  station,  and  that  she  could  then  and 
there  leave  the  car  at  a  point  nearer  her  tem- 
porary home.  The  train  did  not  stop  or  de- 
tach care  as  plaintiff  bad  anticipated,  bat 
I  moved  on  up  a  grade  of  100  feet  per  mile  at 
a  rate  of  speed  of  8  to  10  miles  per  hour, 
,when  tbe  plaintiff,  being  alarmed  at  being 
carried  beyond  ber  home,  started  for  tbe 
rear  car,  as  she  stated,  to  find  tbe  conductor, 
and  upon  reaching  the  platform  fell  from  tbe 
car,  as  she  says,  whereby  her  right  foot  and 
anlde  were  crushed  by  the  wheels  of  tbe 
car,  r^dering  amputation  of  the  leg  neces< 
sary.  Tbe  theory  of  tbe  plaintiff  was  that 
defendant  was  accustomed  to  drop  off  cars 
from  the  rear  of  its  trains  at  a  point  two  or 
three  blocks  north  of  tbe  San  Rafael  sta- 
tion, and  switch  tbem  to  a  side  track;  that 
passengers  residing  in  tbe  vicinity  of  such 
switch  and  side  track  were,  and  for  some 
years  bad  baen,  accustomed,  with  tbe  knowl- 
edge of  tbe  defendant,  to  remain  on  such 
cars  until  they  were  detached  from  the  train, 
and  tbat  this  custom  bad  been  so  uniform 
and  general  that  plaintiff  was  entitled  to 
rely,  and  did  rely,  upon  its  observance;  and 
that  tbe  failure  of  tbe  defendant  to  stop  its 
train  on  the  day  in  question,  and  at  the  point 
Indicated,  in  conformity  to  such  custom,  was 
such  negligence  as  rendered  defendant  Ua< 
ble  for  tbe  consequences  to  the  plaintiff. 
Plaintiff  introduced  some  evidence  tending 
to  establish  such  custom.  Defendant  took 
Issue  with  plaintiff  as  to  tbe  existence  of  tbe 
habit  or  custom  Indicated  above,  and  intro- 
duced evidence  tending  to  prove  that,  under 
its  summer  schedule  or  arrangement  in  1800, 
It  ran  trains  on  week  days  leaving  San  Fran- 


cisco by  boat  for  Tlbur&A,  where  connection 
was  made  with  the  cars  as  follows:  At  3:30 
p.  m.,  at  5  p.  m.  and  at  0:15  p.  m.  Tbe  3:30 
train  ran  through  to  Cloverdale;  tbe  5  p.  m. 
through  train  ran  to  Santa  Rosa.  To  ac- 
c(Hnmodate  the  local  travel  to  San  Rafiid  s 
local  train  also  ran  to  that  point  on  the  5 
p.  m.  schedule,  pulling  out  of  Tiburon  five 
minutes  In  advance  of  the  Santa  Rosa  train, 
and  on  reaching  San  Rafael  It  discharged  its 
passengers,  ran  up  the  track  to  a  point  above 
the  switch,  near  the  point  where  the  plaln- 
tifl  expected  to  alight,  and  was  backed  upon 
a  siding  to  permit  the  through  train  to  pass. 
This  through  train  dropped  no  cars  at  San 
Rafael  on  week  days.  The  3:30  train  on 
week  days  did  ordinarily  drop  off  two  cars 
above  the  switch,  and  they  found  their  way 
back  by  gravity,  and  were  shunted  npon  tbe 
side  track.  Upon  tlilB  local  train,  and  npon 
the  3:30  train,  it  is  apparent,  from  the  testi- 
mony, passengers  did  remain  on  board,  at 
times,  at  least,  and  land  at  or  near  tbe 
switch,  which  is  north  of  and  beyond  tbe 
station.  On  Sunday  in  1800  there  was  no 
considerable  number  of  passoigers  for  San 
Rafael  at  5  p.  m.,  and  tbe  local  train  was 
not  run;  but  tbe  Santa  Rosa  train  carried 
all  the  passengers,  stopped  at  tbe  station 
in  San  Rafael,  but  did  not  stop  at  tbe 
switch  or  drop  off  any  cars,  as  they  were 
all  needed  to  bring  down  passengers  from 
above  on  Monday  morning,  who  were  ac- 
customed to  go  up  Saturday  evening  to 
spend  Sunday  In  the  country.  This  la  but 
an  outline  ot  the  testimony.  We  shall  not 
comment  upon  It,  for  the  reason  that  it  is  not 
desirable  to  express  any  opinion  upon  the 
facts  of  a  case  which  most  be  again  tried 
beyond  what  is  absolutely  necessary.  It  is 
sufficient  to  say  that  tbe  court  below  was 
warranted  In  granting  a  new  trlaL  It  was 
said  in  Cole  v.  WUcox,  99  CaL  549,  34  Pac 
114,  by  Harrison,  J.:  "Tbe  action  of  the  trial 
court  In  granting  a  new  trial,  for  tbe  reason 
that  the  former  verdict  or  decl^on  was  not 
supported  by  the  evidence.  Is  so  much  a  mat- 
ter of  discretion  that,  unless  It  appears  that 
there  was  an  abuse  of  that  discretion,  this 
court  will  not  Interfere  with  its  action." 
There  Is  no  abuse  of  discretion  apparmt  In 
tbe  pr«ent  case. 

Tbe  order  appealed  from  by  the  plaintiff 
and  the  order  appealed  from  by  the  defend- 
ant, and  each  of  tbem,  should  be  affirmed, 
and  as,  upon  such  affirmance,  the  Judgment 
appealed  from  will,  npon  tbe  compliance  of 
defendant  with  the  condition  npon  which  the 
motion  for  a  new  trial  was  granted,  cease  to 
exist,  the  appeal  from  tbe  Judgment  should 
be  dismissed,  each  party  to  pay  her  and  Its 
own  costs  on  appeaL 

We  concur:  YANOLIEF,  0.;  BELCHER, 

a 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  order  appealed 
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from  by  the  plaintiff  and  tiie  order  appealed 
from  ttae  defendant,  and  each  of  tbem,  1b 
affirmed,  and  as,  upon  such  affirmance,  the 
judgment  appealed  from  will,  upon  the  com- 
pliance of  defendant  with  the  condition  up- 
on which  the  motion  for  a  new  trial  was 
granted,  cease  to  exist,  the  appeal  from  the 
Judierment  Is  dismissed,  each  party  to  pay  her 
and  its  own  costs  on  appeal. 


5  Cai.  Vimp.  ur 

WISE  et  al.      Wlt^LTAMS  et  aL  (No.  18.- 
817.) 

(Supreme  Court  of  Galiforula.  Mot.  28,  1895.) 

Alu>wa:ick  bt  Admikistkitrix— Uortgiob  to 
Sbcurb  Ruxniko  Accoum— Fbiob 
Inuebtbunbss. 

1.  A  fiDdlng  that  a  claim  was  not  allowed 
by  an  administratrix  is  improper  where  the 
only  evidence  on  timt  issue  was  the  testimony  of 
the  attorney  of  said  administratrix,  rend  from 
a  transcript  taken  on  a  former  trial  before  an- 
other judge,  and  was  to  the  effect  that  he 
signed  the  ulowance  at  her  request  and  In  her 
presence. 

2.  A  finding  that  a  mortgage  was  not  In- 
tended to  secure  a  note  executed  by  the  mortga- 
gor prior  to  the  mortgage  is  not  sustained  by  uie 
evidence  where  It  appears  that  the  mortgage  was 

executed  to  secure  a  running  account,  that  the 
amount  of  said  note  was  charged  to  the  account, 
that  the  note  was  surrendered  and  a  statement 
of  his  indebtedness  rendered  to  the  mortgagor 
without  objection,  that  at  the  time  the  mortgage 
was  executed  the  mortgagees  had  for  sale  mer- 
chandise of  the  mortgagor  of  almost  equal 
value  with  his  then  indebtedness,  and  the  only 
testimony  of  an  opposite  tendency  was  that 
of  the  mortgagees'  bookkeeper,  who  stated  that 
the  "mortgage  was  not  ciTen  to  secure  any  Bi»e< 
dal  IndebteanesB,"  and  that  said  note  "was  evi- 
dently surrendered  and  a  new  note  taken." 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Merced  county; 
Joseph  H.  Bndd,  Judge. 

Action  by  John  H.  Wise  and  another 
against  J.  E.  P.  Williams  and  others  to  fore- 
close a  mOTtgage.  Defendants  had  Judg- 
ment, and  plaintiffs  appeal.  Reversed. 

Edw.  F.  Cole  and  D.  H.  Whlttemore,  for 
^ppeUft&ta.  T.  0.  Law,  for  resptmdeuts. 

SEARLS,  O.  Appeal  by  plaintiffs  from 
a  judgment  in  favor  of  defendants,  and 
from  an  order  denying  plaintiffs'  motion  for 
a  new  trial.  This  Is  the  third  appeal  in  this 
cause.  To  the  first  complaint  a  demurrer 
was  filed,  and  sustained  by  the  court,  and 
judgment  entered  for  defendants.  On  ap- 
peal the  judgment  was  reversed  (72  Cal. 
544,  14  Pac.  204),  and  the  cause  remanded 
for  trial.  On  November  17,  1887,  the  cause 
was  tried,  and  judgment  rendered  in  favOT 
of  the  defendants.  An  appeal  was  taken 
from  that  judgment,  and  from  an  order  de- 
nying a  motion  for  a  new  trial.  The  judg- 
ment and  order  were  reversed  {88  Cal.  30, 
25  Pac.  1064),  and  the  cause  sent  back  for 
a  new  triaL  On  the  first  appeal  It  was 
held  by  this  court  that  as  the  complaint 
showed  the  demand  to  have  been  presented 
to  the  administratrix  la  due  time,  and  to 


have  been  allowed  by  her  and  approved  by 
the  Judge  In  due  time,  it  was  not  barred  by 
the  statute  of  limitations.  Upon  the  sec- 
ond appeal  it  was  held,  among  other  things, 
that  the  presentation  and  allowance  of  the 
claim  were  In  due  time,  upon  the  ground 
that  due  notice  to  creditors  had  not  been 
given  prior  to  such  presentation.  The  facts 
material  to  the  present  appeal  are  as  fol- 
lows: On  the  2d  day  ctf  May,  1877,  John 
Connell  made  to  the  plaintiffs,  copartners 
under  the  firm  name  of  Christy  &  Wise,  his 
promissory  note  for  $3,000,  payable  one 
day  after  date,  with  interest  at  1^  per  cent, 
per  month,  payable  quarterly,  and  if  not  so 
fuid  to  be  added  to  the  principal  and  bear 
like  interest,  etc.  Thereafter,  and  under 
date  of  May  12, 1877,  said  John  Connell  and 
Sarah  Connell,  his  wife,  to  secure  the  pay- 
ment of  said  promissory  note,  executed  to 
plaintiffs  their  mortgage  upon  certain  lands 
situate  and  being  in  the  counties  of  Merced 
and  Stanislaus.  The  mortgage  was  duly  ac- 
knowledged by  the  wife  May  14,  1877,  and 
duly  recorded  May  18,  1877,  In  Merced  coun- 
ty, and  on  May  22,  1877,  In  the  county  of 
Stanislaus.  Thereafter,  and  on  the  24th  day, 
of  October,  1877,  John  Connell  and  Sarah, 
his  wife,  recorded  their  declaration  of  bomo- 
Btead  In  the  county  of  Merced,  upon  the 
property  covered  by  the  mortgage.  There- 
after John  Connell  died  intestate,  and  on 
the  19th  day  of  July,  1880,  Sarah  Connell, 
his  widow,  was  duly  appointed  admlnlstiar 
trlx  of  his  estate,  and  such  proceedings  were 
thereafter  had  that  the  homestead  was  by 
the  court  set  apart  to  said  Sarah  Connell, 
as  the  surviving  widow  of  John  Connell,  and 
released  from  administration.  According  to 
the  complaint,  which  is  denied  by  the  an- 
swer, the  claim  of  plaintiffs  upon  said  prom- 
issory note  and  mortgage  for  $2,813.69  was 
duly  presented  to  the  administratrix  Decem- 
ber 21,  1880.  allowed  by  her,  approved  by 
the  judge  of  the  superior  court,  and  duly 
filed  on  said  last-mentioned  date.  Sarah 
Connell  died  intestate  February  17,  1882, 
and  defendant  John  Halllnan  was  duly  ap< 
pointed  administrator  of  her  estate.  In 
April,  1883,  defendant  J.  E.  P.  Williams  was 
appointed  administrator  of  the  estate  of 
John  ConnelL  This  action  was  commenced 
in  August,  1883,  and  all  claim  against  the 
estate  of  John  Connell,  except  upon  the 
mortgaged  premises,  was  expressly  waived. 
Defendant  John  Halllnan,  as  administrator 
of  the  estate  of  Sarah  Connell,  and  as 
guardian  of  John  B.  Connell,  minor  son  of 
John  and  Sarah  Connell,  deceased,  answer- 
ed. Williams,  the  administrator  of  John 
Connell,  did  not,  so  far  as  appears,  answer 
the  complaint.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  written  findings 
filed.  Several  of  these  findings  are  attacked 
as  being  unsupported  by  and  as  contrary  to 
the  evidence.  Two  or  three  only  of  these 
findings  need  be  examined. 
The  tenth  finding  Is,  In  substance,  that  the 
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plalntlffa  did  not  on  the  20th  day  of  Decem- 
ber, 1880.  or  at  any  other  time,  present  their 
claim  to  Sarah  Connell,  administratrix  of 
the  estate  of  John  Connell,  deceased,  or  to 
any  administrator  thereof,  and  that  no  claim 
of  plaintiffs  was  ever  allowed  or  approved 
by  the  administratrix  or  by  any  administra- 
tor of  the  estate.  It  having  been  held  upon 
the  former  appeal  that  the  presentation  of 
the  claim  on  December  20,  1888,  was  In 
time,  the  only  question  now  to  be  consid- 
ered Is  whether  or  not  the  evidence  shows 
a  presentation  on  that  day,  and  an  allow- 
ance by  the  administratrix.  The  only  evi- 
dence on  this  point  was  the  testimony  of  E. 
Jackman,  who  was  the  attorney  for  the  ad- 
ministratrix, and  bad  his  office  in  Merced. 
His  testimony,  as  well  as  all  the  other  tes- 
timony In  the  case,  was,  by  stipulation, 
read  from  the  transcript  of  the  evidence 
taken  on  a  former  trial  before  a  different 
Judge.  He  says.  In  substance,  that  the 
claim  was  sent  to  him  by  plaintltfs,  and  he 
presented  It  to  the  administratrix  at  his  of- 
fice; that  she  had  Just  come  into  town  on  a 
wood  wagon,  and,  when  requested  to  sign 
her  name  to  the  allowance,  she  said  she  was 
tired,  excited,  and  sick,  and  he  (the  wit- 
ness) wrote  her  name  at  her  request,  and 
that  she  placed  her  mark  thereto,  as  he 
thought,  though,  from  the  lapse  of  time,  he 
did  not  remember  especially  as  to  the  mark 
which  was  placed  between  the  words  upon 
the  paper,  thus:  "Sarah  Connell,  X,  by  E. 
Jackman."  The  witness  added.  In  answer 
to  the  question  as  to  her  having  placed  her 
mark  after  the  name,  that,  to  the  best  of 
his  knowledge  and  belief,  sho  placed  it 
there.  The  following  is  the  entire  Indorse- 
ment: "The  within  claim  presented  to  Sa- 
rah Connell,  administratrix  of  said  deceased, 
is  allowed  and  approved  for  $2,813.09,  this 
20th  day  of  December,  1880.  [Signed]  Sa- 
rah Connell,  X,  by  E.  Jackman."  This  In- 
dorsement Is  preceded  by  the  title  of  the 
■court  and  cause,  and  Is  followed  by  the  or- 
der of  allowance  and  approval  of  the  su- 
perior judge.  Whether  or  not  Mrs.  Connell 
■made  the  mark  to  her  signature  is  a  matter 
of  no  consequence.  Jackman  is  shown  by 
the  evidence  to  have  signed  her  name  at  her 
request  and  In  her  presence,  and  that  was 
sufficient.  Under  such  circumstances,  the 
finding  of  the  court  referred  to  cannot  be 
upheld.  While  the  trial  court  has  the  right 
to  refuse  to  believe  the  testimony  of  a  wit- 
ness, though  not  directly  contradicted,  that 
right  is  not  to  be  arbitrarily  exercised.  If 
the  witness  is  a  credible  person,  and  his  tes- 
timony is  not  inherently  improbable,  nor  op- 
posed to  other  circumstances  In  proof,  nor  In 
any  way  contradicted,  it  ought  to  be  ac- 
cepted. As  the  Judge  of  the  court  below 
did  not  see  the  witness  on  the  stand,  and 
had,  so  far  as  appears,  no  better  opportu- 
nity than  we  have  of  estimating  his  credi- 
bility, and  as  we  are  unable  to  discover  any 
'  Inherent  improbability  ia  his  testimony,  we 


think  It  not  improper  to  hold  that  thU  flbd- 
Ing  Is  not  Justified  by  the  evidence. 

The  other  findings  demanding  attention 
are  the  third  and  eleventh,  the  former  of 
which  finds  that  the  mortgage  was  not  giv- 
en to  secure  the  promissory  note  for  ^000, 
but  that  said  note  and  mortgage  were  given 
to  secure  the  payment  of  the  account  due 
plaintiffs  on  their  ledger,  amounting  to  $1,- 
240.02  and  no  more,  and  for  such  other 
amounts  as  might  thereafter  be  due  them 
from  John  Connell  on  ledger  account.  The 
eleventh  finding  la  to  the  effect  that  plain- 
tiffs have  been  paid  In  full  long  before  the 
commencement  of  this  action,  and  prior  to 
the  death  of  Sarah  Connell,  in  February, 
1882.  The  propriety  of  this  last  finding  de- 
pends upon  the  correctness  of  the  third. 
The  allowance  of  plaintiffs'  claim  on  the 
21st  day  of  December,  1880,  for  $2,813.69.  Is 
prima  facie  evidence  that  such  sum  was  then 
dne,  but  was  not  conclusive  against  the  heirs 
of  John  Connell,  deceased,  who  could,  un- 
der section  1036  of  the  Code  of  Civil  Proce- 
dure, show  that  the  claim  was  not  properly 
allowed.  It  was  so  held  on  the  former  ap- 
peal In  this  cose.  88  Cal.  35,  25  Fac.  1001. 
The  books  of  plaintiffs  were  In  evidence, 
and  showed,  as  found  by  the  court,  that  on 
the  2d  day  of  May,  1877,  there  was  a  bal- 
ance due  thereon  to  plaintiffs  from  John 
Connell  of  $1,249.62.  Between  that  date  and 
June  25,  1877,  this  balance  was  Increased  to 
$2,552.04.  A  single  Item  going  to  make  up 
this  balance  constitutes  the  only  subject  up- 
on which  there  can  be,  in  the  light  of  the 
evidence,  any  doubt  It  Is  an  entry,  of  June 
25th,  of  a  charge,  on  account  of  "bills  re- 
ceivable," of  $2,000.46.  The  evidence  tends 
to  show  that  this  amount  was  due  upon  an 
old  note  held  by  plaintiffs  against  John  Con- 
nell, which  was  surrendered  by  the  holders. 
It  also  tends  to  show  that  a  statement  of 
account  was  rendered  to  Connell  on  June  25, 
1877,  with  this  item  charged,  and  again  De- 
cember 31,  1877,  and,  so  far  as  appears,  no 
objection  was  ever  offered  to  the  balance  as 
rendered.  The  only  evidence  which  can  be 
relied  upon  by  the  respondents  to  sustain 
the  contention  that  this  item  was  not  in- 
cluded in  the  sums  to  secure  which  the  mort- 
gage was  given  is  to  be  found  in  the  testi- 
mony of  W.  P.  Gerlach,  a  witness  on  the 
part  of  the  plaintilfs,  who  had  tioen  their 
bookkeeper  during  the  period  in  which  the 
account  with  John  Connell  was  made,  and 
who,  upon  the  point  in  question,  was  inter- 
rogated as  follows:  "Q.  This  amount  here  in 
Exhibit  HI,  'By  balance  of  account  render- 
ed, $2,552.94,'  to  what  does  that  refer?  A. 
To  the  account  sent  June  25,  1877.  Mr.  Con- 
nell did  not  hare  credit  on  the  ledger  for  the 
note  or  mortgage  sued  on.  That  note  and 
mortgage  does  not  affect  the  ledger  account. 
There  was  no  other  indebtedness  from  John 
Connell,  outside  of  tills  running  account,  end 
the  note  and  mortgage  were  given  to  secnre 
any  balance  there  might  be  on  tbe  booki. 
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The  plaintiffs  tootc  tbe  note  and  moTtg&ge  to 
secure  any  balance  due  from  time  to  time, 
—to  secure  the  running  account,  but  not  to 
cover  any  special  indebtedness;  to  secure 
the  amount  due  from  John  Connell  at  the 
time,  and  any  amount  that  might  thereafter 
accrue.  In  the  account  of  June  25,  1877,  the 
entry  of  note  for  ^2,009.46  was  a  note  then 
due  from  Mr.  Connell  to  Christy  &  Wise, 
and  was  evidently  surrendered,  and  a  new 
note  taken."  The  court  below  must  have 
concluded  from  the  expression  of  the  wit- 
ness, "The  plaintiffs  took  the  note  and  the 
mortgage  to  secure  any  balance  due  from 
time  to  time,— to  secure  the  running  account, 
but  not  to  cover  any  special  indebtedness," 
that  the  witness  intended  to  convey  the  idea 
that  the  note  for  $2,009.46  was  not  so  se- 
cured. We  do  not  so  understand  the  wlt- 
.ness.  By  the  t&rm,  "but  not  to  cover  any  spe- 
cial Indebtedness,"  the  witness.  Judging  from 
!the  context,  simply  meant  that  the  note  and 
'mortgage  In  suit  were  given,  not  to  secure 
a  special  or  specific  sum  of  money,  but  the 
balance  then  or  thereafter  to  become  due, 
'whatever  it  might  be.  The  witness  cannot 
■be  understood  to  have  meant  to  except  spe- 
|clalties  or  a  specialty  from  the  Indebtedness 
secured,  for  the  reason  that  the  note  for  $2,- 
'009.46  was  not  a  specialty.  In  the  technical 
'sense,  and  none  are  shown  to  have  existed, 
'except  it  may  be  the  mortgage  sought  to  be 
'foreclosed.  And  when  the  witness  said  this 
particular  note  "was  evidently  surrendered, 
and  a  new  note  taken."  he  must  have  refer- 
'red  to  the  note  in  suit,  as  there  ts  no  evi- 
dence of  any  other  notes  in  the  case.  Again, 
when  viewed  In  the  light  of  the  probabilities 
'of  the  case,  we  think  the  conclusion  reached 
must  be  the  same.  On  May  14,  1877,  plain- 
tifte  credited  John  Connell  with  91,235.20,  the 
net  proceeds  of  wool  sold  by  them  for  him. 
It  Is  reasonable  to  suppose  that  this  wool 
had  been  in  plaintiffs'  hands  at  least  as  ear- 
ly as  the  date  of  the  mortgage  (May  12, 1S77), 
and  before  its  acknowledgment.  If  this  Is 
correct,  then  plaintiffs.  If  the  note  for  $2,- 
009.46  was  not  included  In  the  indebtedness 
secured  by  the  mortgage,  must  have  taken 
8Dch  mortgage  when  there  was  a  balance 
due  them.  In  excess  of  the  value  of  the  wool 
on  hand,  of  only  some  $14.42,— a  sum  so 
small  as  not  to  warrant  the  expense  of  a 
moitgage.  It  is  true  that.  In  view  of  future 
advances  to  be  made,  careful  business  men 
might  exact  a  mortgage  in  advance;  but  the 
aame  care  would  be  likely  to  exhibit  itself 
by  securing  a  present  Indebtedness, — some- 
thing tangible  and  real,— as  well  as  a  fatore 
and  contingent  one.  The  conclusion  that  the 
note  in  question  vrae  not  Included  In  the 
balance  Intended  to  be  covered  hy  the  mort- 
gage, founded,  as  It  is,  solely  upon  what  at 
most  was  but  an  indefinite  ^pression  of  the 
witness,  was  not,  in  view  of  tiie  fx>nduct  of 
all  the  parties,  and  In  view  ot  the  prima 
facie  case  In  plaintiffs'  favor  made  by  the 
account  aa  allowed,  and  in  the  face  of  tbe 
Cal.Rep.  11-44  P.— 33 


evidence  furnished  by  the  books  of  plain- 
tiffs, sufficient  to  warrant  the  finding  that 
the  note  and  mortgage  in  suit  were  givt>n  to 
secure  the  sum  of  $1,249.62,  and  no  more,  of 
the  then  present  Indebtedness.  It  must  fol- 
low that  if  the  $2,000.40  was  secured  by  the 
note  and  mortgage  of  May,  1877,  there  is 
stiU  something  due  the  plaintiffs  over  and 
above  all  payments  made;  aud  hence  the 
Judgment  and  order  appealed  from  should  bo 
reversed,  and  a  new  trial  ordered. 

We  concur:  YANCLIBF,  O.;  BBLOHBB, 

O. 

PER  CURIAM.  For  the  reasons  gtv^  In 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


110  Cal.  197 
GRUNSKT  V.  PABLIN.    (Sac  8.)1 
(Supreme  Court  of  California.   Nov.  26,  18OT.) 
Sale  bt  Insolvent — Bona  Fide  Porcbabbb. 

1.  Though  a  sale  by  an  insolvent  was  prima 
facie  fraudulent,  a  finding  that  the  vendee  pur* 
chased  Id  good  faith  will  not  be  disturbed  on 
evidence,  though  conflicting,  that  the  vendee 
had  no  knowledge  of  the  vendor's  insolvency, 
that  the  price  agreed  upon  was  tbe  fair  value  of 
the  property,  and  that  he  afterwards  offered  to 
make  the  deferred  payments  to  the  vendor's  as- 
signee. 

2.  An  insolvent  vendor's  fraudulent  Intent 
will  not  affect  a  bona  fide  purchaser. 

Commissioners'  decision.  Departmoit  % 
Appeal  from  superior  court,  San  Joaquin  coun^ 
ty;  Ansd  Smith,  Judge.  , 

Action  by  Otto  Grunsky,  assignee  In  In- 
solvency of  O.  H.  Hull,  against  O.  A.  PaiUn, 
to  set  aside  a  sale.  Defendant  bad  Judgment 
and  plaintiff  appeals.  Afflnned.  | 

James  H.  Budd,  John  B.  Budd.  and  Minor  St 
Ashley,  for  appellant  Vieoi  &  Orr  and  F.  H. 
Smith,  for  respondent. 

BBITT,  O.  Bull  was  a  dealer  In  stationery 
and  musical  Instruments.  His  voluntary  peti- 
tion In  insolvency  was  filed  June  16,  1803,  and 
in  due  course  plaintiff  was  chosen  Ids  assignee; 
At  sundry  times  within  three  days  next  before 
said  June  lOtb,  Hull  sold  to  defendant  certain 
pianos  and  organs,  and  notes  and  other  con- 
tracts previously  taken  by  him  tn  the  course 
of  business  with  his  customers.  The  amount 
of  tbe  sales  to  defendant  was  $1,385,  of  which 
$656  was  paid  In  cash,  and  by  agreement  tbe 
sum  of  $729  was  to  be  subseqaently  paid  In 
installments.  Plaintiff  brought  this  action  to 
set  aside  such  sales,  alleging  that  the  same 
w^  made  to  prevent  the  coming  of  the  pn^ 
erty  to  the  possesion  of  the  assignee,  and  its 
ratable  distribution  among  Hull's  credltws, 
and  to  defeat  the  objects  of  the  Insolvent  act 
of  1880.  The  trial  was  by  the  court,  which 
found  that  tbe  defendant  made  his  purchases 
in  good  faltb,  without  the  intent  charged  and 
for  sufficient  ccmalderatiML    Defendant  had 


1  Rehearing  dtttied. 
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Judgment  accordingly.  Appellant  urges  that 
the  flndlnga  are  unsupported  hy  the  evidence. 

The  transfers  in  question  were  not  made  In 
the  ordinary  course  of  the  business  of  Hull,  and 
hence  were  prima  fade  fraudulent  Section  B5 
of  the  Insolvent  act.  There  was  also  evidence  of 
other  drcumstapces  tending  to  cast  suspicion  on 
them.  But,  on  behalf  of  defendant,  there  was 
evidence  which  tended  to  show  that  he  had  no 
Information  of  Hull's  Insolvent  condition,  tliat 
the  prices  paid  and  agreed  to  be  paid  were 
the  full  and  fair  value  of  the  property  he  pur- 
chased, that  he  has  offered  to  make  to  the  as- 
signee the  payments  deferred  under  his  ar- 
rangements with  Hull,  and  that  his  conduct, 
speaking  generally,  was  not  Inspired  by  any 
fraudulent  motive.  The  presumption  of  fraud 
was  subject  to  rebuttal  (Bemhelm  t.  Cbrlstal, 
76  CnL  567,  18  Pac.  683),  and,  though  the  evi- 
dence In  some  parts  was  sharply  conflicting, 
yet  there  was  sufficient,  if  believed,  to  rebut 
such  presumption.  What  credence  should  be 
allowed  to  it  was  a  matter  for  the  trial  court 
to  determine.  These  remarks  apply  as  well 
to  the  choses  in  action  assigned  to  defendant 
as  to  the  pianos  and  wgans,  though  appellant 
ai^es  that  the  facts  were  so  different  re- 
garding the  former  that,  as  to  them,  at  least, 
he  should  have  had  Judgment 

It  is  also  contended  tliat.  In  falling  to  find 
whether  Hull  entertained  the  fraudulent  Intent 
aliened  In  the  complaint,  the  court  omitted  to 
dispnee  of  a  material  Issue.  But  since  the 
findings  exonerated  the  vendee  of  the  charge 
of  fraud,  the  Intent  of  the  vendor  ceased  to  be 
of  any  consequence  In  the  case.  A  transaction 
of  this  nature  cannot  be  vacated  because  of 
the  fraud  of  the  seller.  In  which  the  purcliaser 
had  no  pai-t,  and  of  which  he  had  no  notice. 
Bank  v.  Northrup,  22  N.  J.  Eq.  58. 

The  Judgment  and  order  apiiealed  from 
should  be  alhrmed. 

We  concur:    BELCHER,  C;  SEARLS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


110  Cnl.  150 

GREGORY  T.  8PIEKER.  (No.  18,401.) 
(Supreme  Court  of  Califomliu   Not.  23.  1SU3.) 
8tati;te  of  Limititioss  —  Action   Based  on 
FiiALD— Contracts — Validitt— Kesthaist  oi 
Trade— BnEAtH—MEASL'RE  of  Damages. 

1.  Defendant  sold  plaintiff  a  certain  medi- 
cine coiupoi:nd  and  the  good  will  of  the  business, 
and  agreed  not  to  sell  any  of  the  same  medicine 
in  a  certain  locality.  Subsequently,  he  secret- 
ly engaged  with  another  person  in  the  sale  of  the 
same  (M>mr>otmd.  under  a  different  name.  Held, 
that  plaintiff's  action  for  breach  of  the  contract 
was  one  "for  relief  on  the  ground  of  fraud" 
(Coilc  Civ.  Proc.  §  3.'IS),  and  the  statute  of  limi- 
tations therefore  did  not  begin  to  run  n);niiist 
such  action  until  after  diHCOVery  of  tho  fraud. 

2.  Civ.  Code,  S  1G73,  provides  that  every 
contract  to  refrnio  from  exercising  a  lawful 
business  otherwise  than  Is  provided  by  the 
next  two  sections  is  "to  that  extent"  void.  Sec- 


tion 1674  provides  that  one  lelHiiK  the  cood 

will  of  a  business  may  covenant  to  refrain  from 
carrying  on  such  business  within  a  specified 
county  so  long  as  the  bayer  or  person  deriving 
title  under  him  to  the  good  will  carries  on  a 
like  business.  Beld,  that  a  covenant  not  to 
carry  on  a  business  in  a  certain  county  is  not  en- 
tirely void  for  failnre  to  limit  the  covenant 
to  the  time  during  which  the  covenantee  or  his 
assigns  might  carry  on  the  business,  but  is 
only  void  to  the  extent  that  it  transcends  section 
1674. 

3.  A  contract  tor  the  sale  of  the  good  will  ol 
a  business  of  selling  in  a  certain  county  a  certain 
medical  compound  Is  broken  by  the  vendor 
selling  in  such  locality  the  same  compound  nn- 
der  a  different  name,  and  representing  It  as 
superior  to  the  original  compound. 

4.  In  sudi  an  action  the  mearare  of  dam- 
ages is  tiie  loM  suffered  by  the  vendee,  and  not 
the  profits  made  by  the  vendor,  In  the  sale  of 
the  similar  compound. 

CommlsskmerB*  decMon.  Department  1. 
Appeal  ttma  snpralor  court,  Sacramento  comi- 
ty; A.  P.  Catlin.  Judge. 

Action  by  Victor  J.  Gregory  against  J.  J. 
Spteker.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

D.  E.  Alexander  and  Albert  M.  Johnson, 
for  appellant  Armstrong  &  Bruner,  tat 
spondent. 

BRITT,  O.  Action  begun  October  4,  1882, 
to  enjoin  the  violation  of  a  contract  and  to 
recover  damages  for  the  fraudulent  breach 
thereof.  The  following  facts,  among  others, 
were  alleged  by  plalntlCC  and  found  by  the 
court  below:  Defendant  owned  a  liquid  com- 
pound known  as  "Robert's  Kidney  and  IAtbt 
Bitters,"  and  the  formula  foe  the  manufacture 
thereof,  and  the  good  will  of  the  business  ot 
making  and  vending  the  same.  On  January 
7,  1S84,  while  engaged  in  such  business  at 
the  county  of  Sacramento,  and  having  then  a 
large  sale  of  such  bitters  In  said  county  and 
throughout  this  state,  the  defendant  made  a 
bill  of  sale  to  one  Lee,  by  the  terms  of  which 
he  sold  and  transferred  to  Lee  all  right  title, 
and  good  will  ol  the  said  bitters  theretofore 
manufactured  by  bim;  also,  the  recipe  for 
manufacturing  the  same,  and  all  labds,  print- 
ing matter,  boxes,  etc.,  pertaining  to  the 
manufacture  thereof.  The  Instrument  con- 
cluded as  follows:  "And  I  furthermore  agree 
not  to  manufacture  or  sell  any  of  said  Rob- 
ert's Kidney  and  Liver  Bitters  In  this  connty. 
J.  J.  Splekffl."  Said  Lee  was  the  agent  of 
plaintiff  in  this  transaction,  and  on  the  fol- 
lowing day,  January  8,  1S84,  he  assigned  to 
plalntlH  the  property  and  rights  acquired  by 
bim  under  said  Instrument  of  January  7th. 
Thenceforward  the  plaintiff  manufactured 
and  sold  said  bitters,  and  Is  yet  so  engaged. 
About  February  5,  1SS4,  defendant,  with  In- 
tent to  Inlure  plaintiff's  business,  combined 
and  conspired  with  one  T.  M.  Lash  to  mQnl^ 
fncture  and  sell  the  same  bitters  under  the 
name  of  "Lnsh's  Kidney  and  Liver  Bitters," 
and  thereafter,  for  several  yeare,  such  com- 
bination, first  under  the  style  of  "T.  M. 
Liiflh  &  Co.,"  and  later  under  that  of  "Lash's 
Bittera  Company,"  manufactured  and  soU 
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Bach  bitten  In  said  coimtr  and  tbrougboot 
the  Btate.  Defendant  then  dlaaolTed  hia  con- 
nection with  Laal^  but  under  tiie  strle  at 
"Lash's  Blttera  Company"  conttnuedt  until 
the  time  o£  the  commencranent  of  this  action, 
the  same  bnahtess  (tf  maUnc  and  sdUng  Bob* 
ot's  ffldney  and  lirer  Bitten  b7  the  name 
of  "lAsh's  Kldn^  and  Liver  Bitters."  De- 
fendant fraodnlently  concealed  from  plaintiff 
Om  fact  of  his  Interest  bx  the  bn^ness  of  T. 
II.  Lash  ft  Co.  and  Lash's  Bitten  Gompanj^, 
and  the  Act  also  that  said  Idsh's  Bitten 
were  compounded  <tf  the  same  Ingredients  as 
the  aald  Eobert's  Bitten,  until  be  dlrulged 
such  facts  upon  the  trial  ot  a  certain  action 
between  blm  (Spleket)  and  said  Lash  In  ApiH, 
1892,  up  to  which  time  plaintiff  was  withoat 
knowledge  or  Information  thereof.  By  rea- 
son of  false  representations  made  defend- 
ant to  plalntiS's  customers,  to  the  effect  that 
Lash's  Bitters  differed  from  and  were  su- 
perior to  Boberffl  Bitters,— he  knowing  ttiat 
they  were  compounded  €i  the  same  Ingre- 
dients,—said  customers,  or  aome  of  them, 
were  Induced  to  porcheae  the  former  instead 
of  the  latter,  wboeby  the  profits  of  plaintiff's 
business  were  mostly  cut  off.  Some  fartb» 
hlptory  of  this  same  compound,  and  the  dis- 
sensions of  those  concerned  In  its  i^^nra- 
tlon  and  sale,  may  be  found  in  Spleker  t. 
Idsh,  102  Cal.  38,  30  Pae.  302. 

Defendant  pltmded.  among  other  matters, 
the  bar  of  the  statute  of  limitations  (sections 
337,  443,  and  subdlTlsion  4  of  section  338, 
Code  of  CItU  Procedure).  The  court  held 
that  the  action  was  not  barred,  and  rendaed 
judgment  perpetually  restraining  defendant 
from  manufacturing  or  selling  in  Sacramento 
county  the  said  Robert's  Kidney  and  Liver 
Bitten,  or  any  preparation  compounded  of 
Its  constituents,  and  from  conducting  the  sale 
of  Lash's  Blttera  in  snch  manner  as  to  Inter- 
fere with  the  good  will  of  Bobert'a  Bitten 
anywhere  In  the  state,  and  from  endeavoring 
to  draw  off  plaintifTs  cnstomen;  also,  that 
plaintiff  recover  all  the  net  profits  made  by 
defendant  in  the  sale  of  Boberf s  under  the 
name  of  "Lash's  Bitten"  firom  February  B, 
ISSi.  to  October  4,  1892,  which  profits  were 
found,  by  means  of  a  reference  and  account- 
ing bad  under  order  of  the  court,  to  be  the 
sum  of  $51,872.  The  appeal  is  on  the  Judg- 
ment roll,  no  evidence  being  brought  up. 

It  Is  argued  by  appellant  that  plaintifTs 
cause  of  action  lies  solely  In  defendant's 
breach  of  contract;  that  the  fraud  charged 
and  found  is  merely  for  the  purpose  of  ex- 
cusing delay  In  the  commencement  of  the 
action,  and  is  not '  the  substantive  ground 
upon  wbfch  relief  is  sought;  hence  that  tlie 
action  is  not  saved  by  the  provision  of  sec- 
tion 338,  Code  Civ.  Proc.,  that.  In  an  action 
for  relief  on  the  ground  of  fraud  the  cause 
of  action  Is  not  to  be  deemed  to  have  ac- 
crued until  the  dlscorety  of  the  facts  con- 
stituting the  fraud.  But  we  are  of  opin- 
ion that  the  facts,  as  found  by  the  court, 
show  that  fraud  was  so  Ingrained  with  the 
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breach  of  contract  by  defendant  that  the  ac- 
tion, as  regards  the  bar  of  the  statute,  at 
leas^  must  be  treated  as  one  for  relief  on  the 
ground  of  fraud.  The  breach  was  accom- 
plished underhandedly,  by  secret  confeder- 
acy with  another,  and  the  use  of  his  name 
to  cloak  the  movements  of  tiie  defendant, 
and  by  deceit,  Inducing  third  persons  to  be- 
lieve that  defendant's  product  differed  from, 
or  was  superior  to.  that  of  plalntlfl.  Deeep- 
tlcm  practiced  on  one  penon  to  the  Injury  of 
another  may  be  actionable  fraud  as  to  the 
latter.   Kakeslee     Starring,  34  Wis.  588. 

Sections  1673,  1674,  dr.  Code,  real  as  fol- 
lows: 

"Sec.  16T3.  Every  contract  by  which  any 
one  Is  restrained  from  exerclsbig  a  lawful 
profession,  trade,  or  business  of  any  kind, 
otherwise  than  is  provided  by  the  next  two 
sections.  Is  to  that  extent  void. 

"Sec.  1674.  One  who  sells  the  good  win  of 
a  business  may  agree  with  the  buyer  to  re- 
frain from  carrying  on  a  similar  business 
within  a  specified  conntTf  city,  or  a  part 
thereof,  so  long  as  the  buyer  or  any  person 
deriving  title  to  the  good  will  from  him  car- 
ries on  a  like  business  therein." 

Here  Spleker  agreed  "not  to  manufacture 
or  sell  ai^  of  of  said  Robert's  Bitten  In  this 
county,"  not  limiting  his  covenant  to  the 
time  during  which  the  buyer  might  carry  on 
the  business,  as  provided  In  the  latter  sec- 
tion quoted.  For  this  reason,  it  Is  contend- 
ed that  his  contract  with  Lee  was  void  In 
this  particular.  We  think  It  reasonably  clear 
that  no  de^n  to  Impose  a  Unfit  on  the 
time  during  which  defendant  was  restrain- 
ed from  carrying  on  the  business  in  Sacra- 
mento county  Is  Inferable  from  tiie  contract; 
and  In  that  respect  It  transgressed  the  stat- 
ute. But  the  statute  does  not  render  the 
whole  provision  void.  It  avoids  It  only  **to 
that  extent,"  viz.  the  extent  that  It  tran- 
scends the  permissive  clause  of  the  statute. 
WithlD  that  limit,  it  la  valid.  This  must  be 
regarded  as  the  settled  construction  of  the 
statute^  Ragsdale  v.  Nagle,  106  Cal.  33^ 
39  Pac.  fSS8,  and  cases  cited.  The  Judgment 
here  proceeds  further,  however,  and  in  this 
regard  the  respondent  concedes  that  it 
should  be  modified.  It  is  said  that  defend- 
ant has  not  used  the  trade  name  sold  by 
him;  that  he  did  not  part  with  the  right  to 
make  and  vend  all  bitten;  and  that,  so 
long  as  he  did  not  apply  to  them  snch  trade 
naine,  nor  represent  his' product  to  be  the 
same  as  plaintifTs,  he  did  not  violate  his  con- 
tract But  the  contract  purports  to  trans- 
fer "all  right,  title,  and  good  will  of  the  bit- 
ten known  as  'Robert's  Kidney  and  Liver 
Bitten.'"  This  meant  the  liquid  known, 
when  compounded,  as  "Robert's  Bitten"; 
not  merely  the  name  by  which  It  was  jldowil 
It  may  be  that  he  retained  some  right  to 
make  and  sell  the  same  bitten  by  whatever 
designation  other  than  "Robert's"  he  chose 
to  give  them  (Spleker  v.  lash,  lOZ  Cal.  38, 
36  Pac.  362);  but  by  the  terms  of  the  con- 
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tract  be  Incapacitated  himself  to  exercise 
this  right  at  all  In  Sacramento  county,  and 
to  exercise  it  anywhere  to  the  Impairment  ot 
the  good  will  he  sold  to  plaintiff  (Snow  t. 
Holmes,  71  Cal.  142,  11  Pac.  850;  Knoedler 
T.  Glaenzer,  5  C.  C.  A.  305,  55  Fed.  898);  and 
It  seems  to  us  that  representlug  to  plain- 
tiff's customers  that  the  same  prepai-atlon 
by  a  different  name  was  superior  to  Robert's 
Bitters  tended  to  draw  them  from  plaintiff, 
and  to  injure  the  good  will  he  had  bought 
and  paid  for. 

The  court  adopted  a  false  rule  as  to  the 
measure  of  damages.  It  proceeded  upon 
the  theory  that,  as  In  trade-mark  and  patent 
cases,  the  defendant  was  compellable  to  ren- 
der to  plaintiff  the  net  profits  of  the  busi- 
ness of  selling  Lash's  Bitters.  Trade-mark 
cases  only  are  cited  to  support  this  branch 
of  the  judgment  GrahamT.Flate,40Cal.493; 
Manufacturing  Co.  t.  Gato  (Fla.)  7  South. 
23;  Avery  v.  Mleker  (Ky.)  3  S.  W.  600.  But 
here,  though  plalutllf  alleged  an  Infringe- 
ment of  hia  trade-mark  by  defendant,  the 
court  expressly  found  against  that  aver- 
ment. In  cases  like  the  present  the  dam- 
ages are  rarely  susceptible  of  accurate  proof, 
but  the  measure,  expressed  generally.  Is  the 
value  of  the  business  lost  to  plaintiff,  not 
the  gain  of  defendant,  which  may  be  more 
or  less  than  plalntlCTs  loss,  though  such  gain 
may  be  considered  In  evidence.  It  should 
be  shown  to  correspond,  in  whole  or  In  part, 
with  the  loss  of  plaintiff.  Feltz  v.  Elchele, 
62  Mo.  171,  ISO;  Lashus  v.  Chamberlain,  5 
Utah,  140,  13  Pac.  361;  Howard  v.  Taylor, 
90  Ala.  241,  8  South.  36;  Warfleld  v.  Booth, 
33  Md.  63;  2  Sedg.  Dam.  i  632.  Nothing 
here  appearing  of  the  amount  of  plalntlfTs 
loss,  the  allowance  of  damages  beyond  a 
nominal  sum  was  error. 

The  Judgment  of  the  saperior  court  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  BBLCHKB,  a;  VANCLIBr, 

a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  of  the 
superior  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


110  Cal.  in 

BIDDIOE  T.  EOBLKB.  (No.  18,441.) 

(SniH«me  Oourt  of  Oalifomia.  Nov.  27,  189G.) 

TaiAL^EviDiNOB— Objection  to  Evidebcs— Poa- 
uo  Lands— Town  Sitbs—Jdsqb'b 
Deed — CoNCLtisivsyBss. 

1.  Thongh  a  mere  general  offer  to  prove  cer- 
tain facts  is  an  improper  method  of  presenting 
offered  evidence,  and  Bbould  not  be  allowed  ex- 
cept by  consent  of  counsel,  where  the  objection 
to  such  an  offer  is  not  on  the  ground  that  the 
offer  is  an  improper  method,  it  will  be  presumed 
that  the  method  used  was  by  consent. 

2.  Eev.  St.  U.  S.  S  2387.  provides  for  the 
granting  of  public  lands  settled  on  as  a  town 
site  to  the  judge  of  the  county  court,  in  trust 


for  the  occnpants  thereof,  the  tmst  to  be  exe- 
cuted under  regulations  prcBcribed  by  the  leg- 
inlature  of  the  Btate  in  which  the  lands  are  sitU' 
ated.  Act  Mardb  12.  1885,  |  24,  providing  as 
to  the  conclusiveness  of  the  judge's  deed,  re- 
lates to  the  regularity  of  the  preliminary  pro- 
ceeding; section  11  requires  an  action  by  a 
"l^rty  out  of  possession";  and  section  10  re- 
guires  one  "for  the  recov^y  of  the  possession  of 
Buch  premises"  to  be  brought  withu  a  certain 
time.  Held  that.  In  an  action  t^-  the  grantee 
in  such  a  deed,  to  qniet  title  to  the  land  con- 
veyed,  defendant,  who  was  in  possession,  may 
show  that,  at  the  time  of  the  execution  of  the 
deed,  he  waB  in  possession  and  entitled  to  the 
occnpancy  of  the  land. 

Department  2.  Appeal  from  superior  court, 
Plumas  county;  G.  G.  Clough,  Judge. 

Action  by  Josiah  Biddick  against  John  B. 
Kobler.  There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

O.  £!.  McLaughlin,  for  appellant  Goodwin 

&  Webb,  for  respondent 

PER  CURIAM.  This  action  Is  prosecuted 
to  quiet  title  to  a  small  parcel  of  land  claim- 
ed by  the  plaintiff  to  a  part  of  lot  3  In  blocfc 
5  in  the  town  of  Crescent  Mills,  in  Plumas 
county.  The  complaint  Is  in  the  usual  form. 
The  premises  In  controversy  are  within  the 
town  site  of  Crescent  Mills  (an  Incorporated 
town),  which  was  surveyed  and  platted  In 
1882  upon  public  lands  of  the  United  States, 
under  the  provisions  of  section  2387  of  the 
United  States  Revised  Statutes,  authorizing 
the  Judge  of  the  county  court  to  enter  lands 
settled  upon  and  occupied  as  a  town  site,  and 
for  which  a  patent  was  issued  by  the  United 
States  October  26, 1888,  to  the  superior  Judge 
of  said  county,  "In  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof  accord- 
ing to  their  respective  Interests,  the  execution 
of  which  trust,  as  to  the  disposal  of  the  lots 
iu  such  town,  and  the  proceeds  of  the  sales 
thereof,  to  be  conducted  imder  such  regula- 
tions as  may  be  prescrit)ed  by  the  legislative 
authority  of  the  state  or  territory  in  which 
the  same  may  be  situated."  The  statute  un. 
der  which  said  trust  was  administered  was 
the  act  of  our  legislature  e^^roved  March  30, 
1868,  and  the  amendments  thereof.  For  the 
original  act,  see  St.  1867-68,  p.  692;  and,  as 
amended,  see  St.  1885,  p.  115,  or  Pol.  Ood^ 
under  section  4442,  p.  723. 

The  plaintiff  claims  under  a  deed  executed 
by  the  superior  Judge  January  7, 1890,  which 
purports  to  convey  to  him  lot  3  in  block  5, 
"as  appears  from  the  ofilclal  plat  of  the  sur- 
vey of  said  town-site  now  on  file  and  of  rec- 
ord In  the  office  of  the  county  recorder  of  said 
Plumas  county."  The  defendant,  in  addition 
to  denials,  alleged  that  for  more  than  22 
years  before  the  commencement  of  the  action, 
and  at  the  time  the  town  site  was  surveyed 
and  platted,  he  was,  and  ever  since  has  been, 
the  sole  and  exclusive  occupant  of  the  dis- 
puted premises,  and  that  neither  the  plaintiff 
nor  his  grantor  bad  ever  been  In  the  posses- 
sion or  occupation  thereof;  that  In  1871  de- 
fendant inclosed  his  lot,  and  erected  a  bound- 
ary or  divlsltm  fence  between  the  lands  of 
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plaintiff  and  defendnnt,  and  Inclosed  within 
defendant's  Inclosure  tbe  land  in  dispute;  that 
plaintiff  and  his  ^ntor  agreed  to  and  acqui- 
esced In  said  boundary;  that  the  said  parcel 
in  controversy  had  ever  since  remained  inclo^ 
ed  as  part  of  defendant's  lot,  and  cultivated 
and  Improved  as  such,  adversely  to  the  plain- 
tiff, down  to  the  present  time;  and  that  he 
had  paid  all  taxes  thereon.  Plaintiff  Intro- 
duced In  evidence  the  original  plat  and  field 
notes  of  the  town  site,  and  described  the 
parcel  in  litigation  (a  triaugular  piece  of 
ground  in  the  southeast  comer  of  lot  3),  and 
also  the  patent  for  the  town  site,  and  the  said 
deed  from  the  superior  Judge  for  said  lot  3, 
and  rested.  Thereupon  counsel  for  the  de- 
fendant offered  to  piwe  that  In  1S71  def^d- 
ant  built  a  line  or  division  fence  between  his 
lot  and  that  of  the  plaintiff,  which  indudod 
within  the  boundaries  and  Inclosure  of  the 
defendant  the  land  here  in  dispute;  that,  at 
the  time  the  survey  and  application  for  pat- 
ent were  made,  the  land  in  controversy  was 
so  within  the  inclosure  of  defendant,  and 
was  occupied  by  htm;  that  the  land  in  ques- 
tion was  never  at  any  time  in  the  possession 
or  occupancy  of  the  plaintiff;  that  the  bound- 
ary line  or  fence  above  mentioned  was  ac- 
quiesced in  by  the  grantor  of  plaintiff  and 
by  the  plaintiff  for  more  than  22  years;  that 
defendant  had  been  in  tbe  adverse  posses- 
sion of  the  parcel  in  controversy,  occupying 
and  claiming  the  same,  ever  since  1872,  and 
bad  paid  all  taxes,  state,  county,  and  mnuicl- 
pal,  levied  upon  the  same,  though  the  land. 
Mince  1882,  has  been  assessed  accoi-dlug  to 
the  town  plat,  which  it  was  always  supposed 
indicated  the  fence  as  the  boundary  between 
the  two  lots.  Plaintiff  objected  "to  the  offer 
as  Immaterial,  incompetent,  and  irrelevant, 
with  the  exceptlcm  of  that  we  stated  [refer- 
ring to  tlie  statute  of  limitations]."  The  court 
thereupon  ruled  that  "it  Is  incompetent  and 
ImmaterLil  as  the  statute  stands,"  and  made 
findings,  and  entered  judgment  for  the  plain- 
tiff. The  defendant  appeals  from  the  Judg- 
ment, the  facts  being  brought  Into  the  rec- 
ord by  a  bill  of  exceptions;  and  tbe  question 
here  is  whether  the  facts  so  offered  to  be 
proved  would,  if  proved  by  competent  evidence, 
constitute  a  defense  to  the  action. 

A  mere  general  "offer"  to  prove  a  variety 
of  things,  without  producing  the  witnesses 
or  evidence  whereby  they  are  to  be  proved, 
or  segregating  the  different  items,  is  an  Im- 
propcr  method  of  presenting  offered  evidence, 
and  should  not  be  allowed  unless  by  consent  i 
of  parties.  In  the  case  at  bar,  however,  the 
objection  was  not  made  upon  the  ground  that 
the  offer  was  an  improper  method,  and  there- 
fore we  will  assume  that  this  method  was 
used  by  consent;  and  we  think  that  the 
court  below  erred  In  sustaining  the  objection 
to  appellant's  said  offer.  The  appellant 
shoold  have  been  allowed  to  prove,  If  he 
could,  that  when  the  deed  of  the  Judpe  was 
made  to  respondent,  and  during  all  of  the 
time  when  preliminary  steps  were  being  tak- 


en to  acquire  title  to  the  town  site,  and  dis- 
tribute the  same  to  those  entitled  to  particular 
parcels  of  land,  the  appellant  was  in  the  ac* 
tual  possession  of  the  part  of  the  lot  here  in 
contest,  and  that,  therefore,  respondent  was 
not  during  said  time  the  occupant  thereof, 
or  In  any  way  entitled  to  the  same.  Under 
the  grant  of  congress,  particular  parcels  of 
land  are  to  go  to  the  "occupants,"  or  those 
entitled  to  the  occupancy  thereof;  and  the 
trust  Is  to  be  executed  under  such  r^n^Ia- 
tions  as  the  legislature  of  the  state  may  pre- 
scribe. It  was  said  by  the  supreme  court  of 
Kansas  in  Bathbone  r.  SterUng,  25  Kan.  448: 
"We  do  not  doubt  the  powOT  of  the  legisla- 
ture to  provide  for  a  contest  and  decision  in 
the  first  instance,  and  before  the  probate 
judge  or  commissioners,  and  to  give  to  such 
trial  all  the  force  and  effect  of  a  regular  trial 
before  a  court"  And  although,  under  the 
"regulations"  prescribed  by  the  legislatme 
of  California,  the  snperlor  judge  does  not  act 
Judicially,  but  merely  makes  deeds  under  cer- 
tain circumstances  as  a  matter  of  course, 
still  a  provision  that  a  deed  of  the  Judge 
should  be  conclusive  against  all  persona  who 
should  not  bring  actions  against  the  grantees 
within  a  specified  time  would,  no  doubt,  be 
valid.  There  are  provisions  of  that  kind  in 
our  statute  as  to  certain  persons;  but  we  find 
nothing  of  the  kind  which  is  applicable  to 
one  in  the  alleged  position  of  appellant;  that  la. 
one  In  the  actual  possession  and  occupancy  of 
a  piece  of  land,  and  entitled  to  such  occu- 
pancy. 

There  are  only  three  provisions  of  the  stat- 
ute relating  to  the  conclusiveness  of  the 
Judfre's  deed,-^8ectio^s  24,  11,  and  10  of  the 
act  of  March  12,  1885.  Section  24  relates 
merely  to  the  regularity  of  the  preliminary 
proceedings;  section  11  refers  merely  to  the 
bringing  of  an  action  by  a  "party  out  of  pos- 
session"; and  section  10  provides  that  an  ac- 
tion for  "tke  recovery  of  the  possession  of 
such  premises"  must  be  brought  within  a 
certain  time  after  the  recording  of  the  deed. 
Appellant's  rights  are  not  affected  by  eltlie* 
of  these  provisions.  Whether  or  not  he  has 
any  right  in  the  premises  which  would  war- 
rant a  court  in  giving  him  any  affirmative 
relief  Is  not  a  question  In  this  case.  Hespond- 
ent  brought  this  action  relying  upon  bis  pa- 
per title,  viz.  his  deed  from  the  Judge;  and 
appellant  may  rely  upon  his  actual  posses 
slon  as  a  defense  to  the  action.  If  he  can 
show  that  at  the  time  of  the  execution  of 
said  deed  he  was  the  occupant  and  enti- 
tled to  the  occupancy  of  tlie  land  in  contest, 
and  respondent  never  was  either  the  occu- 
pant or  entitled  to  the  occuiiancy  of  said 
land.  If  resjwndent  was  not  the  occupant, 
within  the  meaning  of  the  gi-ant  of  congress, 
he  was  not  entitled  to  the  deed  from  the 
Judge;  and,  as  we  have  seen,  there  is  no  stat 
utory  provision  mahinjr  the  deed  conclusive 
as  against  appellant.  These  views  are  sus 
tninod  by  the  following  authorities,  which, 
indeed,  go  much  furtbo-  In  the  same  dltec- 
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Hon  than  we  are  called  uptm  to  go  here: 
Treadway  t.  Wilder,  8  Nev.  01,  9  Nev.  71; 
Lechler  v.  ChaplQ,  12  Nev.  65;  Rathbone  t. 
Bterllng,  25  Kan.  444;  City  of  Hdena  v.  Al- 
bertose,  8  Mont.  490.  20  Fac.  817;  HaU  t. 
Aabby,  2  Mont  489.  Tbe  Judfrraent  Is  re- 
versed, and  the  cauae  remanded  for  a  new 
ttiaL 

UO  Ob].  188  ■ 

KNOWLTON  T.  MACKENZIE  et  ftl.  (DA- 

TIS,  Interrener.  No.  ip,3M.)i 
(8ii]^«me  Gonrt  of  OalUomla.  Not.  27, 1SS6.) 

TftlU— PHTDIHOS  BT    COUBT  —  HODIVICATIOR  OV 
JUDOIIBMT— APPUIr— PaTLOHB  Of  TBANaOElP* 

TO  Show  Bbkviok  ot  Noticb  or  Apfbal. 

1.  The  fact  that  a  finding  of  fact  is  placed 
after  the  conclasiona  of  law,  and  is  given  ai  a 
tact  resulting  from  the  other  findings  of  fact, 
does  not  prevent  It  from  being  a  finding  of  fact, 
to  enable  the  appellate  court  to  review  which 
appellant  mast  nave  excepted  thereto,  and  in- 
corporated the  evidence  in  a  statement  or  bill 
of  exceptions. 

2.  Where  defendant  refuses  to  sign  a  stipu- 
lation anthorlzins  the  court  to  modify  a  Judg- 
ment, an  expression  hf  his  counsel  of  willing- 
ness to  obey  any  order  of  the  conrt  does  not  an- 
thorize  the  court  to  increase  the  amount  of  the 
Judgment  against  defendant 

8.  Under  Code  Civ.  Proc.  {  1045,  providing 
,that,  if  an  original  pleading  or  paper  be  lost 
•the  court  may  authorise  a  cooy  to  be  filed,  a 
copy  of  a  notice  of  appeal  with  proof  of  serv- 
ice may  be  supplied. 

4.  An  appeal  will  not  be  dUmisscd  for  faH- 
I  ore  of  the  transcript  to  show  that  notice  of  ap- 
peal was  served,  where,  in  answer  to  such  mo- 
tion, appellant  files  a  certified  copy  of  an  order 
of  the  conrt^  directing  that  a  copy  of  the  origi- 
nal notice  of  appeal,  which  had  oeen  lost  with 
affidavit  showing  service,  be  filed  nunc  pro  tuna 

Department  1.  AiH>eaI  from  superior  court 
dtr  and  county  of  San  Frandsoo;  T.  H, 
Bearden,  Judge. 

Action  by  one  Knowlton  against  one  Mac- 
kenzie and  others.  In  which  Oeorge  O.  Da- 
vis intwrened.  Vrom  a  Judgment  for  Da- 
vis against  defendant  Kanfmai^  tbe  latter 
appeals.  Modified. 

Garber,  Boalt  ft  Blethopt  for  appellant 
James  0.  Magnlre,  Frank  Shay,  and  Oea  W. 
Toirte,  fbr  respondent 

I  HABBI80N,  T.  The  defendant  Ibcfcen- 
lie  was  engaged  u  a  stocMinfter  in  8u 
Francisco,  and  tm  the  8d  of  December,  1888^ 
made  an  assignment  for  the  ben^t  of  bis 
creditors  to  a  H.  Kaufman,  the  appellant 
herein,  under  the  proTlsIons  of  title  8,  pt  2, 
div.  ^  ot  the  CUvll  Oode^  and  on  the  same 
day  transferred  to  him  certain  money  and 
other  pttsonal  property.  Included  In  the 
property  so  transferred  were  certain  mining 
stocks  belonging  to  M.  H.  McDonald,  which 
were  snbeeanently  sold  by  Kaufman  nndw 
directions  from  one  Bcott,  to  whom  McDon- 
ald bad  transferred  her  dabn  against  Mao- 
kensle,  and  for  which  Kaufman  reallied  the 
sum  of  $5,316.55.  The  court  found  that  tbe 
sum  of  (1.494.03,  which  bad  been  reeelved 
by  McDonald  from  Kaufman,  should  be  con- 
sidered as  a  payment  upon  this  claim,  and 
found,  as  a  conclusion  <tf  law*  *tbat  tbe  In- 
1  Bebearlng  dented. 


tervener,  George  O.  Davis,  Is  entitled  to  a 
judgment  against  tbe  defendant  C.  H.  Kauf- 
man, assignee  of  John  Mackenzie,  in  the  sum 
of  $3,822.52."  Davis  was  the  successor  in 
interest,  through  Scott,  to  the  claim  of  Mc- 
Donald, and  had  filed  a  complaint  In  Inter- 
vention In  the  action.  These  findings  of 
tbe  conrt  were  filed  January  21,  1889,  and 
judgment  thereon  was  signed  and  filed  on 
the  same  day,  and  entered  of  record  January 
31,  1SS9,  by  which  it  was  adjudged  "that 
the  Intervener,  George  O.  Davis,  do  have  and 
recover  of  and  from  the  defendant  C.  H. 
Kaufman  tbe  sum  of  ^,822.52."  May  24, 
1889,  the  conrt  made  an  order,  which  was 
entered  In  its  minutes,  that  the  Judgment  be 
modified  "by  striking  out  therefrom  $3,822.52, 
and  substituting  in  lien  thereof  $5,769.52,  so 
that  the  said  George  O.  Davis  shall  have 
and  recover  of  and  from  the  said  O.  H.  Kanf* 
man  the  sum  of  ¥5,76u.62.  Instead  of  the  sum 
of  $3,822.52,"  and  that  said  modification  be 
made  nunc  pro  tunc  of  the  Slst  of  January, 
1889,  and  that  the  clerk  of  the  court  make  an 
entry  thereof  in  the  orl^nal  Judgment  en- 
tered In  the  judgment  book.  Thereupon  the 
clerk  drew  a  line  in  red  ink,  upon  tbe  face 
of  the  Judgment  through  the  figures  f3,822.- 
62.  and  inserted  dlrectiy  after  them,  in  red 
Ink,  the  figures  $5,769.62,  and  wrote  on  the 
margin,  "Modified  by  the  order  of  court  May 
24,  1880."  From  this  Judgment  Kaufman 
has  appealed  upon  the  Judgment  roll  alone, 
without  any  bill  of  exceptions. 

1.  The  finding  that  Kaufman  realized  the 
sum  of  $5,316.55  from  the  sale  of  tbe  stocks 
belonging  to  McDonald,  the  respondent's  as- 
signor, is  the  basis  of  the  Judgment  against 
him,  and,  in  the  absence  of  any  qualifying 
finding  of  fact  would  have  authorised  a 
Judgment  against  him  for  that  amount.  The 
further  finding  that  of  the  mon^  received 
by  McDonald  the  sum  of  $1,494.03  was  to  be 
deducted  from  this  amount  and  that  tbe  r^ 
malnder  of  tbe  moneys  reeelved  by  ber  were 
to  be  treated  as  a  dividend  upon  her  gen- 
end  claim  against  Mackensle,  must  be  re- 
garded upon  tills  appeal  as  antborlied  by 
the  evidence  before  the  trial  court  If  tbe 
appellant  would  question  tbe  c<m<dnslon  <tf 
tbla  finding.  It  was  Incnmbent  upcm  blm  to 
except  thereto,  and  have  tbe  evidence  there- 
on presented  in  a  statement  or  bill  ot  exc^ 
tions.  This  finding  is  placed  after  the  coo* 
elnsUms  of  law,  and  Is  given  as  a  tect  le- 
sulting  from  the  other  «niiiiig«  of  fact,  bnt 
does  not  cease  to  be  a  finding  ot  fact  by  rea- 
son of  its  positkm.  Upon  the  flnfllnga.  tbere- 
fore,  the  court  was  autiiorised.to  render  tbe 
judgment  which  was  originally  given  and  en- 
tered In  fiivor  of  the  intervwwr. 

2.  Tbs  nibseqnent  modification  of  the  Jndg- 
meat  was  unauthorised.  After  tbe  conrt 
had  rendered  Judgment  In  accordance  with 
Its  findings,  such  Judgment  couUl  be  cban> 
ged  only  through  a  motion  tor  a  new  trtal 
or  upon  appe^  As  a  Judgment  must  depend 
upon  the  conclusions  of  law  drawn  from  tha 
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finctlngB  of  fact  (Broder  t.  Conklin,  98  Cal. 
360,  33  Pac.  211),  before  a  Judgment  drawn 
from  these  findings  of  fact  can  be  changed, 
the  findings  of  fact  must  themselTes  be  chan- 
ged, BO  as  to  support  a  different  judgment; 
and,  as  the  court  loses  ail  power  to  change 
its  findings  of  fact  after  the  entry  of  judg- 
ment (Smith  T.  Taylor,  82  Cal.  633,  23  Pac. 
217;  Loe  Angeles  Co.  v.  Lankershlm,  100  Cal. 
532,  35  Pac.  153,  556),  the  only  mode  in  which 
the  findings  of  fact  can  be  changed  la  by 
means  of  a  motion  for  a  new  trial  (Egan  t. 
Kgan,  90  Cal.  15,  27  Pac.  22).  This  proposi- 
tion is  not  controverted  by  the  respondent, 
but  it  is  claimed  that  the  action  of  the  court 
in  modifying  the  Judgment  was  authorized 
by  a  stipulation  of  all  the  parties  to  the  ac- 
tion. This  contention,  however,  is  not  bub- 
tained  by  the  terms  of  the  order  or  of  the 
stipulation  upon  which  the  order  is  based. 
The  appellant  not  only  did  not  sign  the 
stipulation,  but  the  order  modifying  the 
judgment  recites  that  it  was  signed  "by  all 
the  respective  pai*ties  In  this  action,  exc^t 
the  defendant  Kaufman,"  and  also  that 
"said  Kaufman,  by  his  attorney,  t>eing  pres- 
ent, and  having  refused  to  sign  any  stipula- 
tion, but  expresses  the  willingness  of  the  as- 
signee to  obey  any  order  of  the  court  in  the 
cause."  Whatever  may  have  been  Intended 
by  the  statement  of  his  attorney  that  the 
assignee  was  willing  "to  obey  any  order  of 
the  court  in  the  cause,"  it  did  not  confer 
upon  the  court  any  authority  to  modify  the 
judgment  that  had  been  entered  against 
him,  by  Increasing  the  amount  tm  which  he 
was  declared  liable.  The  stipulation  of  the 
other  parties  for  increaalng  the  amount  of 
the  judgment  against  him  could  not  confer 
any  such  authcnrlty,  and.  In  the  face  of  the 
egress  declaratlott  by  the  attorney  that  his 
<dlent  refused  to  sign  any  stipulation,  the 
court  was  not  authorized  to  acc^  the  at- 
torney's statement  of  the  **wllUiicQe8s"  of 
his  cUent  as  the  equivalent  of  a  stipulation. 
The  attorney  Is  only  the  agent  of  the  client 
fOT  the  management  and  conduct  <rf  the 
cause  while  it  Is  pending  before  the  court 
for  determination,  and  as  such  agent  be  has 
authority  to  bind  his  client  In  alt  matters 
pertaining  to  the  conduct  and  management 
of  the  suit  The  ground  up<»L  which  It  is 
held  that  a  client  is  bound  by  the  stipula- 
tions at  his  attorney  In  those  matters  that 
are  not  directly  connected  with  the  conduct 
of  tbe  trial,  or  the  procedure  ot  the  court  In 
which  the  cause  Is  pending,  rests  iip<»i  the 
presumpUon  that  the  client  has  given  author- 
Ity  to  his  attorney  to  make  such  stipulation; 
but,  whenever  It  ai^ears  that  the  attorney 
has  mtered  Into  an  agreement  In  direct  <^ 
position  to  tbe  Instruction  of  his  client,  there 
Is  no  ground  for  such  presumption.  As  a 
general  rule,  a  stipulation  of  the  attorney 
wm  be  presumed  to  have  been  authorised 
by  the  client,  as  well  In  order  to  uphold  the 
action  of  the  court  as  for  the  protection  of 
the  other  party  to  tbe  stipulatlcm;  but 


when  the  advert  party,  as  well  as  the  court. 
Is  aware  that  the  attorney  la  acting  tn  direct 
opposition  to  his  client's  instructions  or 
wishes,  the  reason  of  the  rule  ceases,  and  the 
court  ought  not  to  act  upon  the  stipulation, 
nor  can  the  adverse  party  claim  the  right  to 
enforce  a  judgment  rendered  by  reason 
thereof.  For  the  purpose  of  prosecuting  or 
defending  an  action  the  authority  of  an  at- 
torney ordinarily  terminates  with  the  entry 
of  judgment  (Kellogg  v.  Gilbert,  10  Jotms. 
220;  Weeks,  Attys.  at  Law,  S  230),  except 
for  the  purpose  of  enforcing  the  judgment 
or  seeking  to  iiave  It  set  aside  or  reversed. 
When  a  judgment  In  the  cause  has  once  iKen 
entered  under  the  direction  of  the  court,  the 
rights  of  the  client  have  been  finally  deter- 
mined, and  the  attorney  ceases  to  have  any 
authority  to  consent  to  Its  modification  to 
the  prejudice  of  the  client  without  his  con- 
sent. In  the  present  case  tbe  court  had  ad- 
judged that  the  Uabliity  of  the  appellant  to 
Davis  was  only  $3,822,52,  and,  before  his 
attorney  could  consent  that  this  liability, 
might  be  Increased  by  nearly  $2,000,  there 
was  needed  more  than  the  presumption  of 
authority  which  existed  during  the  conduct 
of  the  trial  and  prior  to  the  rendition  of  tbe 
judgment.  In  Preston  v.  Hill,  50  Cal.  43,  it 
was  directly  held  that  an  attorney  has  no 
autbcwlty  to  bind  his  client  by  the  cranpro- 
mise  of  a  pending  action  without  express  au- 
thority from  the  client,  and  that  tlie  court 
Is  not  authorlBed  to  enter  a  judgment  upon 
such  consent  If  the  objection  of  the  elicit  is 
brought  to  its  notice,  or  to  enforce  it  in  favw 
of  the  party  for  whom  It  was  entered  with 
knowledge  that  It  was  given  without  the 
consent  at  the  client  The  principles  of  that 
case  and  the  reasoning  of  the  court  in  Its 
(^talon  fully  sustain  the  position  of  the  ap- 
pellant herein  In  resisting  the  action  at  the 
court  la  modifying  the  judgment  which  was 
Miglnally  entered  against  him.  | 

8l  It  Is  urged  by  the  appelant  that  the 
court  erred  In  entering  the  judgmrat  against' 
him  individually,  rather  than  In  his  repre- 
sentative capacity;  that,  as  the  findings  of 
fact  allow  that  he  received  the  mon^  real-' 
Ised  from  the  sale  of  the  stoc^  as  the  as-' 
signee  ot  Mackenzie  the  Judgment  should 
run  against  him  In  the  same  manner.  It  la 
not  necessary  to  determine  whetfaw  1^  was 
error,  as  the  respondent  In  his  brief  has  cw- 
sented  that  the  Judgment  may  be  modified 
In  this  respect 

4.  A  motion  was  mode  to  dismiss  the  ap- 
peal herein  upon  the  ground  that  the  tran- 
script fiUls  to  show  that  the  notice  of  appeal 
was  served  upm  the  respondent  In  reply 
thereto  the  appellant  has  filed,  as  a  portion 
of  the  record  In  the  cause  In  the  superiw 
court,  a  copy  of  certain  proceedings  therein, 
properly  certified  by  the  cl«4c  of  that  courts 
from  which  it  appears  that  the  original  no- 
tice of  appeal  has  been  lost,  and  that  It  has 
been  established  to  the  satisfaction  of  that 
court  that  the  notice  of  appeal  (a  copy  ot 
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which  is  set  forth  In  the  printed  transcript 
herein)  was  on  the  28th  day  of  January,  1880, 
served  upon  the  attorney  of  record  for  the 
respondent  herein,  and  that  a  written  ad- 
mission of  the  service  of  said  notice  was  by 
such  attorney  indorsed  upon  the  same,  and 
that  the  said  notice  of  appeal  was  on  the 
same  day  filed  In  the  office  ot  the  clerk  of 
that  comi;,  and  that  the  court  thereupon 
made  an  order  directing  that  a  copy  of  said 
notice  of  appeai,  together  with  the  affidavit 
showing  Its  original  filing  and  service,  be 
ffied  nunc  pro  time,  and  that  the  same  has 
been  so  filed.  It  was  held,  In  Perrl  r.  Beau- 
mont, 88  Cal.  108,  25  Pac.  1109,  that,  If  the 
evidence  of  the  service  of  a  notice  of  appeal 
as  contained  in  the  transcript  is  defective, 
the  appellant  will  be  allowed  to  show  by 
proper  proof  that  a  sufficient  service  had 
been  made,  and,  under  the  rule  there  given, 
an  appeal  will  not  be  diemissed  for  failure 
of  the  transcript  to  contain  proof  of  the  serv- 
ice of  the  notice,  if  the  appellant  Is  able  to 
show  that  service  lias  been,  in  fact,  properly 
made.  Section  lOio,  Code  Civ.  Proc.,  pro- 
vides that,  "if  an  original  pleading  or  paper 
be  lost,  the  court  may  authorize  a  copy  there- 
of to  he  filed  and  used  inetead  of  the  orig- 
inal," and  upon  the  order  of  the  court  made 
In  the  present  case  the  substituted  papers 
are  entitled  to  the  same  weight  as  would  be 
the  originals. 

The  motion  to  dismiss  the  appeal  is  denied, 
and  the  superior  court  is  dlre(;ted  to  strike 
from  the  judgment  the  modification  made 
therein  May  24,  1889,  and  to  cause  the  judg- 
ment against  the  appellant,  Kaufman,  to 
be  entered  against  him  as  assignee  of  John 
Mackenzie,  and  In  favor  of  the  reepond- 
ent  Davis,  for  the  sum  of  $3,822.52,  as  of  the 
^te  of  Its  origlnoL  ontry,  January  31.  1880. 

We  concur:  GAROUTTE,  J.;  VAN 
JFLEBT,  J. 


STATE  ex  rel.  NORCROSS  v.  SHEARER, 

Auditor.   (No.  1,440.) 
(Supreme  Conrt  of  Nevada.   Nov.  29.  1805.) 

l>iaTRICT  ATTOKSBT — AOdlTlONAI.  COMPESSATIOK. 

Under  Act  Feb.  2fi.  3HS1  fOen.  St.  $ 
2024),  nnthorizing  the  board  of  county  cominis- 
Hionors  to  adopt  ordianm>08,  and  to  allow  claims 
paynbic  out  of  the  fniids  of  various  citirs  and 
towns;  and  CJpn.  St.  §  '21t((.  requirinjr  the  dis- 
trict attomej'  to  give  his  advice  to  snid  comniis- 
fliouers  upon  matters  relatinc  to  their  duties, — 
said  iMMird  has  no  right  to  allow  the  ditttriet  at- 
torney extra  compensation  for  drafting  an  or- 
dlii&nce. 

Apiionl  from  district  court,  Washoe  county; 

A.  E.  Cheney,  Judge. 

Pt'titlon  for  writ  of  mandamus  by  the  state, 
upon  the  relation  of  F.  H.  Norcrass,  against 

B.  C.  Shearer,  as  auditor  of  Washoe  county. 
The  writ  was  denied,  and  relator  npiieals. 
Affirmed. 

Torreyson  &  Sumnierfleld,  tor  appellant. 
T.  V.  Julicn,  for  reHiKtudenL 


BONNIFIELD,  J.  The  town  government 
of  the  town  of  Reno,  in  Washoe  county,  was 
organized  imder  an  act  of  the  legislature  en- 
titled "An  act  providing  for  the  government 
of  the  towns  and  cities  of  this  state,  approved 
February  26,  1881"  (Gen.  St.  §  2024  et  seq.). 
and  the  acts  amendatory  thereof.  The  ma- 
chinery of  the  governments  of  towns  and 
cities  organized  under  the  above-named  acts 
Is  placed  in  the  hands  of  the  boards  of  coun- 
ty commissioners  and  other  county  officers 
of  their  respective  counties.  The  relator  Is 
the  district  attorney,  and  the  respondent  Is 
the  county  auditor  of  \\'aBhoe  county.  From 
the  record  It  appears  that  the  relator  drew 
up  and  presented  to  the  board  of  county  com- 
missioners of  Washoe  county  an  ordinance 
"to  regulate  licenses  in  the  town  of  Reno," 
which  the  board  adopted,  and  he  presented 
his  claim  against  said  town  to  said  board  in 
the  sum  of  $50,  the  agreed  price  between  him 
and  said  board  for  said  services;  that  the 
claim  was  allowed  by  the  board,  and  crartl- 
fied  by  the  clerk  of  the  board  to  respondent, 
as  county  auditor;  that  the  auditor  returned 
said  claim  to  the  board,  with  his  written  oh 
jections  to  its  validity  attached  thereto;  that 
the  relator  demanded  of  the  auditor  that  he 
Issue  and  deliver  to  him  a  warrant,  upon 
the  county  trensurer,  payable  out  of  the  gen- 
eral fund  of  the  town  of  Reno,  and  the  au- 
ditor refused  to  do  so;  that  the  relator,  by 
regular  proceedings,  applied  to  the  district 
court  of  the  second  Jmlicla!  district  In  and 
for  Washoe  county  for  a  writ  of  mandate  to 
compel  the  respondent  to  Issue  such  warrant; 
and  that,  upon  the  hf^arlug  of  the  nppllcatiou. 
the  court  dismissed  the  proceedings.  This 
apponl  is  from  the  order  of  dismissal. 

Mandamus  will  not  lie  to  compel  the  au- 
ditor to  issue  a  warrant  on  the  county  treas- 
urer to  pay  an  Illegal  claim.  The  question, 
then,  In  this  case,  is,  is  tlie  said  cl.iim  of  re- 
lator a  legal  claim  against  tiie  town  of  Reno? 
Tlie  above-named  acts  concerning  the  govern- 
ments of  the  towns  and  cities  provide:  "In 
addition  to  the  powers  and  jurisdiction  con- 
feiTed  by  other  laws,  the  lioards  of  county 
commissioners  of  the  counties  of  this  state 
shall  have  the  following:  ♦  •  •  Four- 
teenth. To  pass  or  adopt  all  ordinances,  rules 
and  regulations  and  do  and  perform  all  other 
acts  and  things  necessary  for  the  execution 
of  the  powers  and  jurisdiction  by  this  act 
coufeiTed.  Fifteenth.  To  audit  and  allow  all 
claims  properly  p.nyablu  out  of  the  funds  of 
said  towns  and  cities."  Gen.  St.  §  2024.  It 
will  bo  observed  tliat  all  the  powers  and  ju- 
risdiction exercised  and  all  duties  performed 
under  tlic  above  provisions  of  the  act  are  ex- 
ercised and  performed  by  the  boards  of  coun- 
ts' commiyisioucrs  as  such  boards,  and  not 
as  boards  of  trastws  or  .ildernien  of  the 
towns  and  cities.  Tlie  act  concerning  district 
ntturneys  {Gen.  St.  §  211G)  roauires  the  dis- 
trict attorney  to  attend  the  sittings  of  the 
iHJnrd  of  county  commissioners  when  he  is 
I  not  engaged  in  the  criminal  business  of  the 
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district  court,  and  "at  alt  times  to  give  his 
adrlce,  wHen  required,  to  said  commlsslonerfl 
upon  matters  relating  to  their  duties." 
AmoDi;  the  numerous  powers  conferred  on 
the  boards  of  county  commissioners  by  the 
town  government  act  are  the  followiDf: 
"Ninth.  To  fix  and  collect  a  license  tax,  and 
regulate  all  places  of  business  and  amnse- 
ment  so  licensed."  Id,  {  2024.  To  exercise 
these  powers  and  perform  these  duties.  It  is 
necessary  for  the  boards,  first,  to  formulate 
and  adopt  appropriate  ordinances  tberel!or. 
In  doing  this,  they  are  entitled  to  the  assist- 
ance of  their  legal  adTiser;  and  If  be,  instead 
of  telling  them  how  to  draw  them,  or  of  dic- 
tating them  to  the  cleric,  saw  fit  to  draw 
them  himself,  it  was  still  in  the  nature  of  ad- 
vice in  a  matter  it  was  their  duty  to  perform, 
—advice  "relating  to  their  duties"  (Id.  $ 
2116),  in  legislating  for  the  town  of  Reno.  It 
was  a  duty  required  or  authorized  by  the 
board  to  be  performed  by  him  imder  and  by 
virtue  of  said  town  government  act;  and  this 
act  provides:  ">'o  officer  performing  any  du- 
ty under  this  act  shall  demand  or  receive 
any  compensation  therefor."  Id.  §  2037. 
That  act  also  provides  that  the  district  at- 
torney and  other  county  officers  named,  not 
specially  exempted  therefrom,  shall  perform 
the  duties  required  or  authorized  to  be  per- 
formed by  him  or  them  under  and  by  virtue 
of  the  provisions  of  the  act.  We  find  no  pro- 
vision specially  or  otherwise  exempting  the 
district  attorney  from  advising  the  board  of 
county  commissioners  relating  to  any  of  theit 
duties  In  matters  pertaining  to  the  govern- 
ment of  towns  and  cities;  but,  upon  the  con- 
trary, we  are  of  opinion  ttiat  bis  duties  In 
tills  respect  are  the  same  as  to  his  giving 
advice  to  the  board  concerning  any  otlier  of 
its  official  duties.  Counsel  for  appellant,  in 
his  brief,  says:  "The  boards  of  county  com- 
missioners have  the  power  to  pass  or  adopt 
ordinances  fixing  and  regulating  licenses; 
but  as  boards  of  county  commissioners  are 
generally  composed  of  men  not  familiar  with 
drafting  ordinances,  or  the  language  in  which 
they  should  t>e  couched  In  order  tliat  they  may 
be  in  conformity  with  law,  and  without  am- 
blguity,  it  is  necessarj',  as  a  general  rule,  that 
they  employ  some  one  more  familiar  with 
work  of  this  nature."  We  fully  concur  with 
counsel  that  these  boards  are  not  usually  fa- 
miliar with  drafting  ordinances  or  the  lan- 
guage in  which  they  should  be  couched  to 
avoid  ambiguity.  For  this  reason,  the  legis- 
lature has  made  it  the  duty  of  the  district 
attorney  to  give  them  such  advice  and  aid 
In  these  matters  as  may  be  necessary;  and, 
whether  gnch  advice  and  assistance  be  oral 
or  in  the  form  of  an  ordinance,  he  Is  not 
entitled  to  extra  compensation  therefor.  It 
follows,  therefore,  that  the  relator's  claim  Is 
not  "properly  i^yable"  out  of  the  funds  of 
the  town  of  Beno,  and  Is  Illegal.  He  la  paid 
for  all  such  services  by  his  salary  as  district 
attorney-  "It  Is  a  well-settled  rule  that  a 
poaon  accepting  a  public  office,  with  a  fixed 


salary,  is  bound  to  perform  the  duties  of  tha 
office  for  the  salary.  He  cannot  legally  claim 
additional  compensation  for  the  discharge  of 
his  duties,  evax  though  the  salai-y  may  be  in- 
adequate remuneration  for  the  service.  Nor 
does  It  alter  the  case  that,  by  subsequent 
statutes  or  wdlnances,  his  duties  within  the 
scope  of  the  charter  powcra,  pertaining  to 
his  office,  are  increased,  and  not  his  salary. 
Whenever  ho  considers  the  compensation  In- 
adequate, he  is  at  liberty  to  resign.  The  rule 
Is  of  Importance  to  the  public.  To  allow 
changes  and  additions  In  the  duties  properly 
belonging  or  wlilch  may  properly  be  attached 
to  an  office  to  lay  the  fotmdatlon  for  extra 
compensation  would   introduce  Intolerable 
mischief.  The  rule,  too,  should  be  rigidly  en- 
forced. The  statutes  of  the  legislature  and 
the  ordlnancej  of  our  municipal  corporations 
seldom  prescribe  with  much  detail  and  par- 
ticularity  the  duties  annexed  to  public  offices; 
and  it  reiiuiies  but  little  ingenuity  to  run 
nice  distinctions  between  what  duties  may. 
and  what  may  not  be  considered  strictly  offl^ 
cial;  and,  if  these  distinctions  are  much  fa-' 
vored  by  courts  of  Justice,  it  may  lead  to 
great  abuse.  Not  only  has  an  officer,  under  ^ 
such  circumstances,  no  legal  claim  for  extra 
compensation,  but  a  promise  to  pa.y  him  an 
extra  fee  or  sum  beyond  that  fixed  by  lawj 
Is  not  binding,  though  he  renders  services 
and  exercises  a  decree  of  diligence  greater  | 
than  could  legally  have  been  required  of 
him."  1  DiU.  Mun.  Corp.  g§  233,  234,  and 
cases  cited.    The  relator's  claim  being  illegal,' 
the  auditor  had  not  only  the  legal  authority,' 
but  it  was  his  duty,  to  refuse  to  draw  hisi 
said  warrant  on  the  county  treasurer  tha^i 
for.  I 
The  question  discussed  in  the  first  briefs 
of  the  respective  counsel,  as  to  whether  or' 
not  the  auditor  has  the  legal  power  to  reject 
claims  presented  against  the  town  of  Reno,' 
we  do  not  pass  upon,  as  that  question  Is  not 
in  this  case.  The  order  appealed  from  is  af- 
firmed, i 

BIOELOW.  O.  X,  and  BBLKNAP,  J.,  con- 
cur. 


CROSBY  T.  NORTH  BONANZA  SILVER 

MIN.  CO.   (No.  1,448.) 
(Sapreme  Court  of  Nevada.   Not,  2d,  1895.) 

New  Tbiai.  — Hbarino  — Waitbr  — ViOATiOH  of 

RuLino. 

1.  A  motion  for  new  trial,  when  made  upon 
a  statement,  should  not  be  ruled  upon  until  the 
statement  has  been  settled  and  authenticated. 
If  doue,  the  ruling  is  irregular  and  premature, 
and  should  be  vacated  upon  motion. 

2.  A  party  cannot  avail  himself  of  an  error 
to  which  ne  has  consented,  or  which  has  been 
induced  by  his  own  acts,  when  free  from  misap- 
piebenBion  or  mistake. 

3.  AVhere,  before  a  statement  had  been  set- 
tled, counsel  Htipulated  that  the  motion  for 
new  trial  should  be  submitted  for  decision,  and 
it  is  not  shown  that  this  was  done  through  In- 
advertence or  mistake,  a  mling  on  the  motion 
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iom  not  conititnte  error  of  which  the  party 
can  take  adrantasc 

4.  ■Where  a  motion  for  new  trial  has  been 
regularly  anbrnitted  upon  a  sufficient  Btatement, 
a  ruling  thereon  cannot  be  subsequently  va- 
cated on  motion,  hut  the  only  remedy  is  by  ap- 
peal 

<SyIlabu8  by  Blgelow,  O.  J.) 

Appeal  from  district  court.  Storey  county; 
A.  E.  Cheney,  Judge. 

Action  by  John  J.  Crosby  against  the 
Xorth  Bonanza  Silver  Mining  Company. 
Judgment  for  plaintiff.  From  an  order  over- 
mling  a  motion  for  new  trial,  defendant  ap- 
peals. Affirmed. 

Alfred  Chartz,  for  appellant.  F.  M.  Hnfla- 
ker,  for  respondent. 

BIGELOW,  C.  J.  Appeal  from  an  order 
refusing  to  vacate  and  set  aside  an  order 
.  overruling  a  motion  for  new  trial  entered  un- 
der the  following  circumstances;  Judgment 
having  been  rendered  against  defendant,  his 
attorney  gave  notice  of  a  motion  for  new 
trial,  and  in  due  time  filed  and  served  a 
statement  thereon.    No  evidence,  however, 

■  of  this  service,  was  preserved  In  the  record, 
no  amendments  to  the  statement  were  made 

.  by  the  plaintiff,  nnd  no  certificate  was  made 
by  the  clerk  that  none  had  been  filed.  Gen. 
St,  §  3219,  provides  that  when  a  statement 
has  been  agreed  upon  it  shall  be  authenticat- 
ed by  the  certificate  of  the  parties,  or  their 
attorneys,  that  the  same  has  been  agreed  up- 

,on  and  is  correct.    When  settled  by  the 

Judge,  it  shall  be  accompanied  by  his  certif- 
icate that  it  has  been  allowed  and  is  correct. 
When  no  amendments  have  been  filed,  it 
shall  be  accomiianled  by  the  certificate  of 
the  elcrit  to  that  effect,  and  this  seems  to  be 

■the  only  certificate  of  the  correctness  of  the 
statement  tlien  reqnlred.  In  the  cane  at  bar 
no  certificate  of  any  kind  was  attached  to 
the  statement.  AVhlle  the  record  was  in  this 
condition  the  parties  stipulated  "that  defend- 
ant's motion  for  new  trial  is  hereby  submit- 
ted to  lion.  A.  E.  Clieney,  who  presided  as 

■  judge  in  the  trial  of  the  above-entitled  ac- 
tion, for  bis  decision,  without  further  argu- 
ment, and  that  the  clerk  of  this  court  may 
forward  to  saiil  judge  said  statement  on  mo- 
tion for  new  trial,  at  lleno,  Nevada,  and  that 
Bald  judge  may  return  the  same  fo  the  above- 
entitled  court,  to  the  clerk  thereof,  with  his 
dcclKion  thereon."    Up>on  this  subiniHsion  an 

•  order  was  made  overruling  the  motion  for 
new  trial  on  the  ground  that  the  statement 
on  which  the  motion  -was  made  did  not  ap- 

"  pear  to  have  been  served  on  tlie  plaintiff, 
]und  was  in  no  manner  autlieutlcated.  Sub- 
sequently the  motion  to  set  aside  this  order 
'  was  made,  on  the  gi*ound  that  it  had  been  in- 
advortt'utly  and  prematurely  made,  before 
the  statement  had  been  settled  or  authen- 
ticated.   Xo  oftldavit  accompanied  this  no- 

*  tlce,  and  when  defendant  offered  to  Hupport 
the  moiiim  by  oral  testimony  the  offer  was 
objected  to  and  overruled  on  the  f^round  that 
the  notice  did  not  give  the  name  of  any  wit- 


ness to  be  examined  upon  the  hearing,  as 
required  by  a  rule  of  court.  The  motion  was 
then  overruled,  and  this  appeal  followed. 
The  above  are  not  all  the  circumstances  con- 
nected with  the  matter,  but  they  are  all  that 
we  deem  material  to  the  decision  of  the  ap- 
peal. 

It  will  be  noticed  that  there  was  no  ev,- 
dence  given  on  the  hearing  that  the  motion 
for  new  trial  had  been  submitted  Inadvert- 
ently by  counsel,  nor  that,  when  he  signed 
the  stipulation  submitting  It,  he  was  under 
any  misapprehension  as  to  the  condition  of 
the  statement  or  the  requirements  of  the 
law,  or  that  he  expected  the  statement  to  be 
settled  or  authenticated  l>efore  the  motion 
was  ruled  upon.  Indeed,  the  motion  was  not 
baaed  on  any  of  the  grounds  above  suggest- 
ed, but  upon  the  ground  alone  that,  tbe  order 
having  been  made  before  the  statement  had 
been  settled  or  authenticated,  it  was  Irregu- 
lar and  premature.  We  must  consequently 
presume  that,  In  submitting  the  motion, 
counsel  acted  advisedly,  and  Intended  it  to 
be  submitted  in  just  the  shape  In  which  It 
was  done.  L'nder  these  circumstances,  our 
attention  must  be  confined  to  the  point  last 
suggested,  namely,  that  it  was  error  for  the 
court  to  rule  upon  the  motion  before  the 
statement  had  been  certified  by  the  clerk,  or 
In  some  manner  authenticated  and  settled. 
That  the  order  was  not  erroneous  has  t>een 
a  number  of  times  decided  by  this  court. 
Jjiniburih  v.  Dalton,  9  Nev.  66;  Dean  v. 
I'ritchard,  Id.  232;  Solomon  v.  Fuller,  13 
N>\-.  270;  Simpson  v.  Ogg.  18  Nev.  28,  1  Pac. 
827.  But  in  none  of  these  cases  was  the 
point  made  that  the  ruling  was  premattire 
and  liTegular.  We  do  not,  thereCorw,  con- 
sider them  decisive  of  the  question  now  pre- 
sented; and  to  the  end  that  cases  may,  as 
far  as  possible,  be  decided  upon  their  merits, 
and  not  upon  procedure,  and  in  acconlance 
with  what  seems  a  better  and  more  just  line 
of  authorities  (Thomas  t.  Sullivan,  11  Xev. 
28U;  Morris  v.  De  Cells.  41  Cal.  331;  Bank 
V.  Deifprey,  C6  Cal.  IGS,  4  Pac.  1173;  Stewart 
V.  Taylor,  t58  Cal.  5,  8  Pac.  ({05;  Carpenter  v. 
Superior  Court,  75  Cal.  596,  19  Pac.  174).  we 
are  willing  to  admit  that  ordinarily  motions 
for  new  trials  should  not  be  ruled  upon  uutl. 
there  Is  a  settled  and  authenticated  state- 
ment, where  the  motion  is  made  upon  a 
statement,  and  that  such  a  mUng  would  be 
premature  and  irregular,  and  should  be  va- 
cated upon  proper  motion.  But  we  do  not 
consider  these  admissions  as  decisive  of  this 
case.  The  ordinary  rule  is  that  a  party  can- 
not avail  himself  of  an  error  to  which  he  has 
cousente<l,  or  which  has  been  induced  by  hlb 
own  acts,  when  free  from  misapprehension 
or  mistake.  *'A  party  who  expi-essly  asks 
that  a  designated  ruling  he  made  cannot 
avail  himself  of  that  ruling  on  appeal,  al- 
though it  may  be  material,  and  may  be  ex- 
hibited by  the  record.  What  a  party  ex- 
pressly asks  cannot  be  made  available  as 
error  without  a  violation  of  the  plalnsst 
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principles  of  Justice."  Elliott,  App.  Prot  S 
626.  The  error  claimed  here  consisted  of 
pastlne  nn  the  motion  for  new  trial  before 
the  statement  had  been  duly  authenticated. 
But  this  Is  precisely  what  counsel  stipulated 
should  he  done;  that  Is.  he  stipulated  that 
the  motion  should  be  passed  np<m,  and  as 
the  statement  was  then  Incomplete,  and  it  Is 
not  shown  or  suggested  that  he  did  not  know 
of  It,  we  must  presume  that  he  did,  and  In 
tended  it  to  bo  submitted  In  Just  the  shape 
in  which  It  then  was.  Doubtless,  if  the 
judge  had  reason  to  beliere  that  the  stipula- 
tion had  been  signed  and  submitted  inad- 
vertently, he  might  hare  called  counsel's  at- 
tention to  the  condition  of  the  record,  when 
probably  it  would  hare  been  corrected;  but 
this  was  a  mattw  in  Us  discretion,  and  we 
mnst  not  forget  that  It  might  have  been  the 
Intention  to  submit  the  motion  In  just  the 
shape  In  which  It  was  done.  If  such  were 
the  case,  then  the  judge's  only  duty  was  to 
pasfl  upon  it  just  as  he  did.  At  any  rate, 
ha-rlng  stipulated  for  tbe  judge  to  mle  upon 
the  motion,  so  long  as  such  stipulation 
stands  uncontrorerted  and  unexplained,  he 
cannot  claim  such  ruling  to  constltate  error. 
Tbomi>son  t.  €!oimolly,  43  Cal.  636.  See, 
also,  Haynes,  New  Trials  &  App.  |  282. 

If  It  be  further  said  that  by  tbe  stipulation 
plaintiff  had  waived  the  want  proof  of 
service  upon  him,  and  had  waived  the  ab- 
sence of  authentication,  while  this  may  per- 
haps be  true,  it  simply  amounts  to  this:  that 
then  the  motion  was  not  submitted  Ina4> 
vertently,  and  the  ruling  thereon  was  upon  a 
good  statement,  and  not  premature  or  Im- 
provident, although  placed  upon  a  wrong 
ground,  and  the  motion  to  vacate  was  not 
defendant's  remedy,  but  an  appeal  dlrecUy 
from  the  order.  Coombs  v.  Hlbberd,  43  CaL 
452;  Carpenter  t.  Superior  Court,  75  Cal. 
596,  10  Pac.  1T4.    The  order  Is  affirmed. 

BONNIFIEIiD  and  BELKNAP,  JJ.,  con- 
cur. 


STEEL  et  al.  t.  ARGEXTINE  MIN.  CO. 

(Supreme  Court  of  Idaho.  Nov.  26,  18»5.) 

Mbckakics'  Liins— Coktbact— Staibkbkt  Of 
Claim. 

1.  "Wliere,  in  sd  action  to  foreclose  mecfaan- 
los'  liens,  it  condnslTely  appears  from  the  record 
that  credit  was  ritoh  to  the  party  in  possfBstion 
of  the  property  nnder  an  option  to  purchase,  and 
not  to  the  owner  ot  the  projwrty,  euch  lipiig  will 
not,  on  the  failure  of  the  party  in  possession,  and 
to  whom  credit  wat.  RiTen,  to  fnlhll  his  contract, 
and  avail  himself  of  the  option,  be  enforceable 
against  the  owner  or  his  property. 

2.  A  statement  in  the  notice  of  lien  that  the 
materialB  furnished  or  the  worlf  and  labor  per^ 
formed  were  so  furnished  and  done  and  per- 
formed  upon  a  certain  mining  claim,  "the  prop- 
erty <tf  tbe  defendant"  is  not  a  sufficient  compli- 
ance with  the  prorisionB  of  section  5180,  Rev.  St. 
White  V.  Molfint,  31  Pac.  801,  2  Idaho,  1164. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shoshone  coun- 
ty; Aiex  SL  Mayhew,  Judge. 


Action  by  Thomas  Steel  and  others  against 
the  Argentine  Mining  Company  to  enforce 
mechanics'  Hens.  Plaintiffs  had  judgm«at, 
and  defoidant  appeals.  Reversed. 

C.  W.  Beale,  for  appellant.  W.  V>',  Woods 
and  lUchardson  &  WUUams,  for  appellees. 

HUSTON,  J.  On  the  lltta  day  of  Novem- 
ber, 1881,  the  appellant  corporation  vas  the 
owner  of  certain  mining  property  situated  in 
Shoshone  coun^,  Idaho,  and  on  that  day. 
made  and  entered  Into  tbe  fallowing  ctm- 
traet.  In  wi-itlng,  with  one  John  H.  Davey 
and  Frank  J.  Davey  (Exhibit  A):  "This 
agreement,  made  and  oitraed  into  this  11th 
day  of  NovMnber,  one  thousand  eight  hun- 
dred and  ninety-one,  by  and  between  the 
Argentine  Mining  Company,  a  corporation, 
duly  organised  and  **^^"«8  undor  the  laws 
of  the  state  of  Oi^on,  party  ot  the  flist 
part,  and  John  H.  Davey  and  Frank  J.  Da- 
vey, of  Wardner,  Idaho,  parties  of  the  see* 
ond  par^  wltnesseth:  That  the  party  <tf  the 
first  part  In  con^eration  of  the  sum  of  one 
dollar  to  It  in  band  paid,  the  rec^pt  whenctf 
Is  herein  acknowledged,  does  hereby  cove- 
nant and  agree  that  the  parties  of  the  sec- 
ond part  may  enter  Into  and  upon  that  cer- 
tain mining  claim  known  as  and  called  the 
'Argentine  Lode,*  situated  on  Bonansa  gulch, 
a  tributary  of  tbe  south  fwk  of  the  Goenr 
D'Alene  river,  In  Evc^tlmi  mining  Strict' 
county  of  Shoshone,  and  state  of  Idaho,  and 
to  mine  and  extract  therefrom,  and  ship  and 
sell,  the  ores  therein  contained,  Cor  and  dull- 
ing the  term  of  ^ht  uHmths  from  and  after 
the  date  ot  this  agreon^,  which  date  aball 
be  deemed  the  time  when  said  parttes  of  the 
second  part  shall  take  poflsesslou  thereof: 
And  the  parties  of  the  first  part  do  further 
agree  that  If  the  said  parties  of  the  second 
part  Shan,  within  four  months  of  the  time 
of  taking  possession  of  said  mine,  pay  and  do-, 
posit  in  the  Exchange  National  Bank  ot  Spo- 
kane, state  of  WaiAiington,  to  the  credit  of 
the  party  of  tbe  first  part,  the  sum  of  thir- 
teen thousand  dollars  ($13,000.00).  and  shall 
also,  within  eight  months  of  the  time  of  tak- 
ing possession  of  said  mine,  pay  and  deposit 
In  said  bank,  to  the  credit  of  the  party  of  the 
first  part,  the  further  sum  of  (13.000.00,  and 
shall  pay  Into  said  bank  tbe  fnrth^  sum  of 
ten  thousand  dollars  ($10,000.00),  whenevw 
the  party  of  the  first  part  shall  deposit  In 
said  bank  a  rec^ver*s  receli>t  showing  that 
the  party  of  the  first  part  has  entered  said 
mining  claim  it  the  United  States  land  office 
at  Coeur  D'Alene,  Idaho,  then,  upon  said  pay- 
ments being  made,  the  party  of  the  first  part 
win  make,  execute,  and  deliver  to  the  par- 
ties of  the  secmid  part  a  good  and  sufficient 
deed  conveying  to  the  parties  of  the  second 
part  the  said  mining  dalm.  It  Is  fortbCT 
agreed  by  and  betweoi  the  parties  hereto 
that  the  net  profits  oC  the  wwUng  of  said 
mine,  and  the  sale  of  <nea,  by  the  aecmd 
parties,  shall  be  deposited  In  the  said  Bx- 
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change  National  Bank  of  Spokane,  state  of 
Waslilngton,  where  a  triplicate  of  this  agree- 
ment la  deposited,  and  that  such  net  proceeds 
BO  deposited  shall  apply  upon  and  be  deem- 
ed a  payment  to  the  amount  thereof  upon 
this  agreement,  and  to  be  applied  to  the  first 
payments  becoming  due  thereon;  It  being  un- 
derstood and  agreed  between  the  parties 
hereto,  however,  that.  In  arrlTlng  at  said  net 
profits,  only  the  actual  cost  of  mining,  ship- 
ping, and  treatment  of  the  ores  sliaU  be  de- 
ducted from  the  gross  value  thereof,  and  that 
the  balance  of  the  proceeds  shall  be  deemed 
the  net  profits;  In  other  words.  It  being  the 
intent  and  meaning  of  this  clause  that  any 
work  commonly  called  'dead  work'  by  miners 
shall  not  be  deducted  from  the  proceeds  of 
the  ores  in  arriving  at  the  net  profits.  It  is 
further  agreed  and  understood  between  the 
parties  hereto  that  if,  at  the  expiration  of 
said  eight  months,  the  said  parties  of  the 
second  part  shall  have  made  the  said  two 
thh>teen  thousand  dollar  payments,  and  the 
said  receiver's  receipt  for  the  entry  of  said 
mine  shall  not  then  have  been  obtained  by 
the  fli-st  party,  end  deposited  in  said  bank, 
tliat  then,  and  In  that  case,  the  parties  of  the 
second  part  shall  be  entitled  to  go  on  and 
work  said  mine  In  the  same  manner  as  before, 
depositing  the  net  proceeds  of  such  working 
in  said  bank  until  a  sufficient  sum  is  there 
deposited  to  pay  sold  ten  thousand  dollars 
(10,000.00);  and  that  thereafter  the  parties 
of  the  second  part  shall  be  entitled  to  go  on 
and  work  said  mine  in  such  manner  as  they 
shall  see  fit,  and  to  have  to  their  own  use  all 
the  proceeds  of  the  ores,  as  fully  and  to  all 
intents  and  purposes  as  though  they  liad  a 
deed  therefor;  but  the  said  party  of  the  first 
part  shall  not  be  entitled  to  draw  said  sum 
of  ten  thousand  dollars  (10,000.00)  from  said 
bank  until  it  shall  have  procured  and  depos- 
ited therein  the  said  final  receiver's  receipt 
for  the  entry  of  said  mine.  The  parties  oC 
the  second  part  further  agree  that,  In  work- 
ing said  mine,  they  will  do  so  in  an  economy 
cal  and  miner-like  manner,  and  that  all  tun- 
nels, dilfts,  shafts,  and  stopes  therein  shall 
be  promptly  timbered  wherever  necessary  to 
preserve  the  work  therein.  It  Is  further 
agreed  between  the  parties  hereto  that,  if 
the  parties  of  the  second  part  shall  fall  to 
make  any  of  said  payments  within  the  time 
herein  mentioned,  then  this  agreement  shall, 
at  the  option  of  the  patty  of  the  first  part  be 
forfeited,  and  all  payments  previously  made 
shall  also  be  forfeited  to  the  party  of  the 
first  part;  and  tlie  jHirtles  of  the  second  part 
agree  that,  iiiwn  such  forfeiture,  they  will 
quit  and  deliver  up  to  the  party  of  the  first 
part  the  possession  of  said  mine.  In  wit- 
ness whereof,  the  party  of  the  fii-st  part  has 
caused  Its  corporate  name  to  be  hereunto 
Kubsoribed  by  its  president,  and  its  seal  to 
be  hereunto  affixed  by  Ita  seci-etury,  and 
the  parties  of  the  second  part  have  here- 
unto subscrllied  their  names,  the  day  and 
year  fii-st  above  written.    In  triplicate.  The 


Argentine  Mining  Company,  by  A.  J.  Knott, 
Pres.  [Seal.]  John  H.  Davey.  [Seal].  Frank 
J.  Davey.  [Seel.]  Attest:  W.  8.  StCTens. 
Secretary.  [Seal.]" 

Under  this  contract  or  agreement,  said  Da- 
veys  entered  Into  possession  of  said  mining 
property  In  November,  1891,  and  continued 
in  possession  thereof,  mining,  working,  and 
extracting  ore  therefrom,  and  disposing  of 
the  same,  until  the  latter  part  of  May,  1892, 
having  taken  therefrom  during  that  period 
some  $60,000  worth  of  ore.  In  the  latter 
part  of  May,  1892,  said  Daveys  having  en- 
tirely failed  to  keep  their  said  contract,  and 
not  having  made  any,  or  any  part,  of  the 
stipulated  payments,  said  Daveys  surrender- 
ed to  appellant  the  possession  of  said  min- 
ing property  and  premises.  During  and 
while  the  said  Daveys  were  so  in  possession 
of  and  working  said  mine,  and  they  Incurred 
certain  Indebtedness,  for  work  and  labor 
done  and  performed  In  and  upon  said  mine, 
and  for  materials  furnished  to  be  used  there- 
in and  In  the  working  thereof,  to  secure 
which  certain  liens  were  filed  by  the  par- 
ties to  whom  such  indebtedness  was  due, 
upon  said  mine,  to  foreclose  which  Hens  ac- 
tion was  brought  In  the  district  court  for 
Shoshone  county,  and  judgment  recovered 
therein  for  the  various  amounts  thereof. 
This  appeal  Is  from  such  Judgment 

Section  5125,  Rev.  St.  Idaho,  Is  as  follows: 
"Every  person  performing  labor  upon,  or 
furnishing  materials  to  be  used  In  the  con- 
struction, alteration,  or  repair  of  any  min- 
ing claim,  building,  wharf,  bridge,  ditch, 
flume,  tunnel,  fence,  machinery,  railroad, 
wagon  road,  aqueduct,  to  create  hydraulic 
power,  or  any  other  structure,  or  who  per- 
forms labor  In  any  mining  claim,  has  a  lien 
upon  the  same  for  the  work  or  labor  done 
or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  Instauoo 
of  the  owner  of  the  building  or  other  im- 
provement, or  his  agent,  but  the  aggn^ie 
amount  of  such  liens  must  not  exceed  the 
amount  which  the  owner  would  be  otherwise 
liable  to  pay."  It  is  claimed  by  appellant 
that  none  of  the  liens  sought  to  be  enforced 
in  this  action  are  valid  or  within  the  provi- 
sions of  said  section.  In  that  none  of  the 
work  or  labor,  nor  any  of  the  materials  fur- 
nished, were  so  done  or  furnlslied  for  or  at 
the  request  of  the  owner  of  said  mine  or  its 
agent. 

Let  us  examine  these  claims  or  Hens  in  the 
order  in  which  they  are  presentetl  in  the 
complaint.  The  notice  of  lien  filed  by  the 
first-named  plaintiff,  the  Parke  &  Lacy  Ma- 
chinery Company  (a ppeax'ing  herein  by  Thom- 
as Steel,  receiver),  contains  the  following 
words:  "That  the  material  so  furnished  the 
said  mine  was  under  a  contract  with  the 
same  company,  made  by  John  H.  Davey 
and  Frnnk  Davey,  the  managers  of  the  said 
Argentine  Mining  Company."  etc-  In  9ui>- 
port  of  this  statement  In  their  notice  of  lieu. 
rcsiKtndentB  rely  upon  the  said  contract  or 
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agreement  of  purchase  above  set  forth,  be- 
tween the  said  Daveys  and  appellant,  claim- 
ing that,  by  the  terms  of  salil  contract,  the 
Daveys  became  and  were  the  asonts  of  ap- 
pellant. We  cannot  ajrroo  with  this  conten- 
tion. While  It  la  true  that  no  Question  of  a 
Hen  arose  In  the  case  of  Settle  v.  Winters, 
2  Idaho,  199,  10  Pac.  210,  tlic  court  did  In 
that  case  deflnc  a  similar  contract  to  be  a 
lease  with  option  to  purchase,  and  under  a 
statute  identical  with  our  section  5128,  Rev. 
St.  which  is  as  follows: 

"Sec.  5128.  The  land  upon  which  any 
building,  Improvement  or  structure  Is  con- 
structed, together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occu- 
pation thereof.  Is  also  subject  to  the  lien. 
If,  at  the  time  of  the  commencement  of  the 
work  or  of  the  furnishing  of  the  materials 
for  the  same,  the  land  belonged  to  the  per- 
son who  caused  satd  building,  improvement, 
or  structure  to  be  constructed;  altered,  or 
repaired;  but  If  such  person  owned  less  than 
a  fee  simple  estate  in  such  land,  then  otHf 
his  Interest  therein  Is  subject  to  such  Uen." 

The  sopreme  court  of  Montana  held  in 
Block  T.  Murray,  31  Pac.  550.  that  a  Hen 
would  not  obtain  In  favor  of  persons  fur- 
nishing materials  or  iwrforming  labor  for 
one  In  possession  under  such  a  contract. 
It  can  hardly  be  contended,  in  the  face  of  the 
record  In  this  case,  that  any  of  the  cUdm- 
ants  were  unadvised  as  to  whom  they  were 
giving  credit,  or  to  whom  they  were  to  look 
for  payment.  It  does  not  appear,  either  from 
tbe  testimony  of  John  H.  Davey,  the  senior 
partner  In  the  firm  of  John  H.  Davey  &  Son, 
or  from  that  of  Mr.  Hendrle,  the  manager  of 
tbe  Parke  &  Lacy  Machinery  Company,  of 
whom  the  materials  alleged  to  have  been 
furnished  were  purchased,  that  there  was 
any  Question  aa  to  whom  the  credit  was 
ffircn  therefor.  Davey  tratlfles  that  be  told 
Ilendrie  at  the  time  of  making  the  purchase: 
"We  have  all  that  property  [referring  to 
the  mining  property  of  the  Argentine  Min- 
ing Company],  bought  out  that  company,  and 
we  own  all  that  property  on  a  time  pur- 
chase." The  bin  was  rendered  to  John  H. 
Davey  &  Son.  was  charged  on  the  books  of 
the  Parke  &  Lacy  Company  to  John  H.  Da- 
vey &  Sod,  and  subsequently  a  Hen  was 
filed  by  the  Parke  &  Lacy  Compuiy  against 
John  H.  Davey  &  Son  for  this  identical  claim. 
It  la  in  evidence  In  the  record  that,  after 
tbe  machinery  and  other  materials  were  fur- 
nished by  the  Parke  &  Lacy  Company,  they 
sent  to  Daveys  a  lease,  by  the  terms  of 
which  the  title  to  the  property  vras  to  remain 
In  said  Parke  ft  Lacy  Company  until  paid 
for.  Can  it  be  seriously  eontmded,  under 
such  a  state  of  facts,  that  the  Parke  ft  Lacy 
Company  supposed  they  were  dealing  with 
the  Argentine  Mining  Company,  or  with 
John  H.  Davey  as  Its  agent? 

Respondent  cites  the  case  of  Haman  t. 
Baahford,  37  Pac.  24,  an  Arizona  case;  but 


on  examination  of  that  case  will  show  that 
the  lien  law  of  that  territory  coutains  the 
following  provision,  not  to  be  found  In  the 
statute  of  Idaho,  to  wit:  "That  the  word 
•agent'  shall  be  construed  to  include  all  con- 
tractora,  sub-contractors,  builders,  or  per- 
sons having  charge  or  control  of  a  mine," 
etc.  This  case  can  scarcely  be  recognized  as 
supporting  the  contention  of  respondents  In 
the  case  under  consideration.  It  seems  to 
us  there  Is  a  very  marked  difference  between 
the  contract  In  the  Arizona  case  and  this 
case.  By  the  terms  of  the  contract  in  that 
case,  the  vendor  was  to  have  control  of  the 
product  of  the  mine.  Tlie  bullion  was  to  be 
shipped  In  his  name,  and  returns  made  to 
him;  and  he  was  required  to  ai^ly  such 
proceeds  to  the  payment  of  costs  of  the 
work,  In  advance  of  all  other  claims.  Ha 
wag  thus  fully  protected  against  the  Incum- 
bering of  his  property  by  the  vendee.  Coun- 
sel contend  that,  "whatever  may  be  said 
of  the  testimony  of  J,  H.  Davey,  it  is  per- 
fectly clear  that  he  assumed  to  act  as  the 
manager  of  the  Argentine  Mining  Compa- 
ny." But  we  must  not  overlook  the  fact  that 
Mr.  J.  H.  Davey,  in  bis  testimony,  reiterates 
tbe  statement  that  the  firm  of  J.  H.  Davey 
ft  Son  were  the  Argentine  Mining  Compa- 
ny; that  tbey  had  bought  out  that  compa- 
ny, and  elected  to  continue  operations  In 
the  name  of  the  old  company.  At  folio  471 
of  the  transcript,  he  says:  "I  can  tell  you, 
as  before,  we  were  the  company  ourselves. 
I  was  the  manager.  We  considered  that  we 
were  the  own^s  of  the  company."  It  is  ap- 
parent from  the  record  that  J.  H.  Davey  & 
Son  were,  during  the  whole  period  covered 
by  the  incurring  of  all  the  indebtedness  in- 
cluded in  these  liens,  not  only  representliv 
thanselves  as  the  "Argentine  Mining  Com- 
pany," the  successors  of  the  defendant  cor- 
poration, but  that  they  were  so  recognised 
and  accepted  by  the  credltora  herein,  and 
the  defendant  was  not  so  known  or  recog- 
nized. Whatever  the  purpose  of  the  Daveys 
may  have  been  in  making  such  represwta- 
tlons,  one  thing  Is  not  only  apparent,  bnt 
conclusive,  from  the  record,  and  that  Is  that 
their  representations  were  taken  and  accept- 
ed by  the  plaintiffs,  as  the  basis  of  their 
credits;  and,  while  we  are  in  accord  with 
the  rule  that  the  Uen  law  should  be  liber- 
ally constmed  to  the  protection  of  the  rights 
of  Uen  holders,  we  are  not  prepared  to  go 
to  the  extent  of  saying  that  the  laborer  or 
material  man  may  credit  one  person,  and 
then  recover  from  another,  when  the  rela- 
tion of  principal  and  agent  is  not  shown  to 
have  existed. 

We  do  not  think  the  record  anywhere 
shows  any  anthorl^  on  tbe  part  of  Knott, 
the  president,  or  Hetzel,  the  attorney  of 
the  company,  to  bind  the  Argentine  Company 
to  the  payment  of  any  daims  against  the 
company.  Tbe  only  aUegation  of  ownership 
which  appears  In  any  of  the  notices  of  lien 
In  the  record  is  the  statement  that  tlie  work 
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and  labor  tor  which  the  Hen  was  filed  "was 
performed  upon  the  lode  mlnlue  claim,  the 
proper^  of  the  Argentine  Mining  Company," 
or  that  the  materials  furnished  "were  used 
uimn  the  Argentine  lode  mining  claim,  the 
property  of  the  Argentine  Mining  Company." 
Under  the  decision  of  this  court  In  the  case 
of  White  T.  HuUens,  2  Idaho,  1101,  31  Pac. 
801,  we  do  not  think  the  notices  of  Uen  In 
this  case  sufficient.  A  statement  In  the  no- 
tice of  lien  that  the  mines  upon  which  labor 
was  performed  or  materials  were  furnished 
"was  the  property  of  the  defendant"  la  not 
Btich  an  allegatlcm  of  ownership  as  Is  r&- 
quired  by  statute. 

It  seems  to  us,  from  a  careful  and  thorough 
oamlnatloa  of  the  evidence  In  this  case, 
that,  at  the  time  credit  was  given  by  each 
and  all  of  the  Hen  holders.  It  was  so  s^ven 
to  John  H.  Davey  &  Son,  and  not  to  the 
defendant  corporation.  The  Judgment  of  the 
district  court  Is  reversed,  with  costs. 

1  HOBOAN,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(2  Kan.  A.  004) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  BROWN. 
(Court  of  Appeals  of  Kansas.  Nortliora  Depart- 
,  ment.  E.  D.   Nov.  11,  18t)5.) 

OSNBRiL  ASD  BpBCIAL  FlSniNOS  ~  CaRRIIRB— 
I  BjECTIOK  of  pASSEyUER. 

i  1.  Where  the  jury  make  both  Rcneml  and 
Bpecific  findings  of  faclB  in  answer  to  uunicrous 
questions  submitted  to  them  by  the  parties  to 
the  action,  and  it  can  be  seen  tbnt  the  gonernl 
tindiugs  are  mere  concUisions  drawn  by  the  jury 
from  tlie  facts  as  found  in  answer  to  the  8i>e- 
cific  gtiestiona,  such  general  findinfis  may  be 
wholly  ignored;  and  in  such  cafie,  if  the  spe- 
cilic  findings  are  consistent  witli  each  other, 
but  do  not  sustain  the  general  venlict,  It  is  error 
to  overmlc  a  motion  for  judgment  on  tho  spe- 
cific findings. 

2.  One  who  enters  a  railway  train  for  the 
purpose  of  becomiiiK  a  passenBcr  thLTi-on,  but 
who  has  no  ticket  for  his  passage,  and  who  re- 
fuses, when  properly  demanded  by  the  conductor, 
to  pay  the  legal  fate,  becomes  a  treDpasscr,  and  it 
is  his  duty,  when  so  rcqni-fited.  to  voluntarily 
leave  the  train,  when  it  has  boen  stopped  at  a 
proper  place  for  tlint  purpose;  and  a  refusal  bo 
to  do  Justifies  the  8cn*ant8  of  the  railroad  com- 
pany In  UKing  such  reasonable  force  to  eject  him 
as,  under  the  circumstances,  bituih  to  be  noees- 
sary.  The  corai>any  is  not  lirt!)le  in  damnees  for 
injuries  tiUHtnincd  by  such  ncrsou  in  his  being  bo 
put  off  the  train,  when  they  were  not  willfully 
inflicted,  when  improper  methods  were  not  used, 
and  when  the  wrongful  resistance  of  mith  per- 
son directly  contnhuted  to  the  injuries. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Robert  M.  f:atou,  Judge. 

Action  by  David  T.  Brown  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Judgment  for  plaiutilF,  and  defendant 
brings  error.  Roversed. 

A.  A.  Hnrd,  for  plaintiff  In  error.  Webb  & 
Raymond,  for  defendant  in  error. 

CLARK,. J.  This  was  an  action  brought 
by  the  defendant  in  ciror,  David  T.  Brown, 


against  the  plaintiff  In  error,  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Ccanpany,  in 
the  district  court  <Mr  Atchlwin  county,  to  re< 
Co\'er  damages  alleged  to  have  been  sustained 
by  the  plalntltF  by  reason  of  the  wrongful 
acts  of  the  servants,  agents,  and  employes 
of  the  defendant  in  Meeting  him  from  a  pas- 
senger train  of  the  defendant  in  said  Atchi- 
son county  on  the  25th  day  of  March,  1889. 
The  plaintiff  alleges  ttiat  prior  to  receiving 
the  injuries  complained  of  he  was  a  physi- 
clan,  and  earned  tbe  sum  of  ¥3,000  per  year 
by  tbe  practice  of  his  profession,  and  that  as 
a  result  of  said  injuries  he  became  perma- 
nently disabled,  and  rendered  Incapable  of 
attending  to  any  business  whatever;  that  he 
Incurred  and  expended  the  sum  f>f  ¥100  for 
medical  treatment  and  care;  that  be  was  con- 
fined to  his  bed  and  to  his  house  by  reason 
of  said  Injuries  for  a  period  of  about  two 
months,  during  which  time  be  was  unable  to 
attend  to  any  btislness  whatever;  that  his 
time  during  said  period  was  well  and  reason- 
ably worth  the  sum  of  $300,— and  he  prays 
damages  In  the  sum  of  $20,000.  The  Jtury  re- 
turned a  general  verdict  in  ftivorof  the  plaintiff 
for  f  250.  the  Items  of  which,  as  shown  by  tbe 
answers  to  special  questions  to  the  Jury, 
were  as  follows:  For  pain  of  body  and  men- 
tal anguish,  $140;  for  medicines,  $10;  for 
tbe  value  of  the  services  of  the  physicians 
who  attended  him  while  be  was  endeavoring 
to  be  cured  of  said  Injuries,  flOO.  Answers 
were  made  by  tbe  Jury  to  12S  special  ques- 
tions submitted  by  the  parties  to  the  action. 
The  record  contains  but  little  of  the  evi- 
dence, and  only  that  part  thereof  relatii^  to 
tlie  value  of  the  services  of  the  physicians 
who  attended  the  plaintiff,  and  the  amount 
c^)ended  by  him  In  way  of  medicines,  nurs- 
ing, etc..  during  the  time  be  was  confined  t9 
his  house,  or  while  he  was  suffering  from 
the  injuries  received  by  him.  The  evidence 
supports  the  findings  of  the  Jury  as  to  tbe 
value  of  the  services  of  the  physicians  and 
the  necessary  expenses  incurred  "by  the  plain- 
tiff In  addition  to  the  medical  attendance  re- 
ceived. The  defendant  moved  for  Judgment 
on  the  particular  qn^ions  of  fact  found  by 
the  Jury,  notwithstanding  the  general  ver- 
dict, which  motion  was  overruled  by  the 
court,  and  is  the  particular  error  complained 
of. 

From  tlie  special  findings  of  fact  by  the 
jury  It  api>ears  that  on  or  about  the  25tb  day 
of  March.  1889,  at  about  0:13  p.  m.,  plalnUff 
below,  t>r.  I>avld  T.  Brown,  entered  a  car  of 
the  plaintiff  In  error  at  Atchison,  to  be  tranR- 
iwrted  from  thence  to  Nortouvillc  as  a  pus- 
sen^r,  having  In  bis  possession  at  the  time 
a  tlclcct  which  be  in  good  faith  believed  en- 
titled him  to  such  transportation;  and  w^ben 
called  upon  by  the  conductor  he  offered  said 
tlclfet  for  bis  fare,  but  as  a  matter  of  fact 
said  tlclset  was  not  one  entitling  blm  to 
e\u!h  transportation,  and  he  was  so  informed 
by  the  conductor.  Neither  did  Uie  defendant 
In  error  produce  and  present  a  tlcki:  from 
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Atchison  to  any  station  upon  the  plaintiff  In 
error's  railroad  line,  but  the  ticket  so  offered 
Bbowed  on  its  face  that  the  holder  was  enti- 
tled to  transportatioa  over  another  and  Inde- 
pendent line  of  railroad  from  Atchison  to 
Effingham.  The  conductor  then  demanded 
of  the  defendant  in  error  the  regular  fare 
from  Atchison  to  NortonviUe,  which  was  oO 
cents,  but  be  refused  to  make  such  payment, 
althongb  he  was  financially  able,  and  bad 
snfflcient  funds  with  him  at  that  time,  to 
have  done  so.  He  was  then  notlfled  by  the 
conductor  that  he  must  either  pay  bla  fare  or 
get  ott  the  train;  that,  unless  he  made  such 
paymrat,  he  would  be  ctHupelled  to  stop  the 
train,  and  put  blm  off.  The  defendant  In 
error  then  Informed  the  conductor  that  If  be 
got  him  off  be  would  have  to  put  him  off. 
The  train  was  then  brought  to  a  full  stop, 
after  which  the  conductor  again  requested 
blm  to  pay  his  fare  or  get  off  the  train  with- 
out requiring  force  to  be  used,  and  Informed 
blm  that  he  did  not  want  to  be  compelled  to 
lay  hands  upon  him.  The  defendant  In  er- 
ror still  refusing  to  leave  the  train,  the  con- 
ductor then  lifted  him  oat  of  bis  seat,  and 
pushed  htm  along  the  aisle  to  the  door  ot  the 
ear,  and  while  so  doing  nothing  was  said  to 
the  plaintiff  other  than  to  request  him  to  get 
off  without  InvitlDg  the  use  of  force.  The 
defendant  In  error  refused  to  move  himself 
of  his  own  Tfdltlon,  or  to  go,  except  as  be 
was  moved  akmg  by  the  conductor  or  brake- 
man  or  both.  He  refused  to  walk  off  the 
platform  and  down  the  steps  in  the  CH^inary 
way  of  getting  off  tlie  car,  and  the  conducted 
pushed  him  from  the  platform,  a  distance  of 
tnm  three  or  four  feet  to  the  ground,  and 
be  alighted  on  bis  feet,  azid  sank  down  to  the 
ground.  The  brakeman  took  hold  of  his  right 
arm,  and  offered  to  bdp  Urn  up  to  hla  feet, 
but  the  defendant  In  error  ordered  him  to 
let  him  alone,  and  declined  any  assistance. 
Tbe  signal  was  then  given  to  the  englnetn- 
by  the  teiakmoan  as  directed  by  the  conduct- 
or, and  the  train  was  started  on  its  course: 
Said  removal  from  the  train  occurred  about 
(Hie-haU  mile  from  the  lindts  of  tbe  city  of 
Atchison.  The  weather  was  moderately  fair, 
and  the  defendant  In  error  walked  back  to 
the  city  that  night  Dr.  IJndley,  at  Atchi- 
son, was  called  to  see  him  a  few  days  there- 
after, and  pronounced  his  ailment  of  a  tem- 
porary character.  Neither  the  conductor  nor 
the  brakoman.  In  removing  htm  from  the 
train,  had  any  motive  in  so  doing  other  than 
to  obey  the  rules  and  regulations  made  for 
them  to  follow  In  such  cases.  Mo  complaint 
Is  urged,  save  In  the  mannw  of  defendant  in 
error's  ejection  from  the  platform  of  the  car. 
The  Jury  found  that  the  conductor  pushed 
him  fn»n  the  platfwm  without  notice  or 
warning  (rf  his  intention  to  do  so,  or  without 
regard  or  care  as  to  whether  or  Dot  he  would 
be  Injured,  and  in  so  doing  used  more  force 
than  was  necessary,  but  how  much  less  force 
than  was  used  would  have  accomplished  the 
end  desired  does  not  appear.   It  further  ap- 


pears that  at  the  time  of  said  ejection  the 
defendant  in  error  bad  in  his  arms  and  hands 
a  basket  of  flowers,  a  bandbox,  a  valise,  and 
a  hat;  yet  the  findings  show  that  the  mo- 
mentum which  he  received  by  being  so 
pushed  was  not  sufficient  to  cause  him  to 
plunge  forward  when  he  alighted  on  his  feet, 
but,  instead  thereof,  he  sank  down  to  the 
groufid;  and  this  fact,  coupled  with  the  find- 
ing that  neither  the  conductor  nor  brakeman 
had  any  malice  towards  the  defendant  in  er- 
ror, would  negative  the  Idea  that  any  great 
amount  of  force  was  used,  or  In  fact  that 
much.  If  any,  more  force  was  used  than  was 
absolutely  necessary  to  cause  his  removal 
from  the  platform  of  the  car.  As  was  said 
by  Hammond,  J.,  in  Hall  v.  Bailroad  Co.,  15 
Fed.  57:  "The  courts  will  not,  where  the 
passenger  is  In  the  wrong,  tolerate  any  nice 
discriminatitm  about  the  force  necessary  to 
secure  submission  to  the  conductor's  lawful 
authority,  and  overcome  the  resistance,  un- 
less it  may  be  where  the  conductor  departs 
from  the  exercise  of  lawful  force,  and  beats, 
wounds,  or  maltreats  tbe  resisting  passengw 
In  the  111  temper  of  belligerency.  •  •  •  A 
resisting  passenger  cannot  expect  the  courts 
to  erect  delicate  scales  on  which  to  weigh 
with  exact  nicety  the  force  used  to  overcome 
his  resistance."  It  Is  difficult  to  ascertain 
from  the  findings  of  fact  tbe  precise  nature 
of  the  injury  received  by  the  plaintiff  b^ow. 
The  Jury  found  that  he  was  made  "some  alcik, 
sore,  and  lame"  by  being  pushed  from  the 
platform,  and  that  a  few  days  thereafter  he 
passed  bloody  urine,  which  would  Indlcats 
that  the  injuries  were  occasioned  by  tbe  jar 
produced  when  his  feet  came  In  contact  with 
the  gi-ouud  after  being  pushed  from  the  plat, 
form,  a  distance  of  from  three  to  four  feet; 
but  whatever  Injury  he  may  have  sustained 
was  of  a  temporary  nature,  and  so  slight  that 
the  Jury  declined  to  make  any  allowance  for 
injury  to  his  person  or  tor  loss  of  time. 

When  the  plaintiff  below  ascertained  that 
the  ticket  held  by  him  did  not  entitle  him  to 
transportation  over  defendant's  railroad.  It 
was  his  duty,  upon  request  of  tbe  conductor, 
to  either  pay  his  fore  or  vohmtarily  leave  the 
train  after  It  had  stopped  at  a  suitable  ^ace 
for  that  purpose;  and  when  he  refused  ao  to 
do  he  became  a  trespasser,  and  the  conductor 
might  lawfully  eject  him  from  the  train. 
The  injuries  sustained  by  him  were  occasion- 
ed by  his  refusal  to  comply  with  the  repeated 
requests,  lawfully  made  by  the  ctmductor, 
that  he  pay  his  fare  or  leave  the  train  with- 
out requiring  the  use  of  force.  The  train 
was  stopped  from  three  to  five  minutes  for 
the  purpose  of  removlog  him  therefrom; 
surely  ample  time  to  have  enabled  him  to 
have  alighted  with  absolute  safe^.  But  the 
conductor  was  forced  to  lift  him  frcxn  his 
seat,  and  push  him  along  Ibe  aisle,  out  on 
the  platform,  and  when  they  arrived  on  the 
platform  be  refused  to  walk  down  the  steps 
in  the  ordinary  way  of  getting  off  a  car.  He 
seemed  utterly  Indifferent  as  to  whether  or 
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not  he  would  receive  any  injury  from  the 
exercise  of  that  force  which  he  was  iDTitisg 
to  cause  his  ejection,  and  probably  entertain- 
ed the  erroneous  Idea  that,  in  order  to  re- 
cover damages  from  the  railroad  company, 
it  was  necessary  for  him  to  at  least  passively 
resist  being  ejected,  and  that,  if  personal  In- 
Jury  resulted  therefrom,  even  by  the  exer- 
cise of  ordinary  care  on  the  part  of  the  em- 
ployes of  the  railroad  company,  his  claim  for 
damages  would  be  correspondingly  Increased. 
In  Railroad  Co.  Gants,  38  Kan.  008,  17 
Pac.  5i,  our  supreme  court  held  that.  If  a 
person  is  a  trespasser  on  the  train,  the  con- 
ductor has  the  right  to  eject  him,  and  that 
the  railroad  company  con  only  be  made  re- 
sponsible for  the  injuries  inflicted  which  are 
willful,  wanton,  or  malicious.  The  Jury  in 
this  case  found  that  the  conductor  did  not 
push  the  defendant  in  error  from  the  plat- 
form willfully  or  maliciously,  but  that  he 
did  BO  wantonly.  The  facts  as  disclosed  by 
the  other  particular  flndlugs  of  the  jury  as 
iibove  outlined  sustain  this  general  Qndlng 
that  such  act  was  not  done  willfully  or  mali- 
ciously, but  do  not.  In  our  judgment,  sustain 
the  general  verdict  in  favor  of  the  plaiutlff 
below,  and  they  virtually  negative  the  gen- 
eral finding  that  the  conductor  pushed  the 
defendant  in  error  from  the  platform  wan- 
tonly; hence  we  do  not  hesitate  to  charac- 
terize such  finding  as  merely  a  general  con- 
clusion incorrectly  drawn  by  the  jury  from 
the  other  more  specific  findings  of  fact,  and 
under  the  rule  laid  down  In  Railroad  Co.  v. 
Plunketf,  25  Kan.  188,  such  general  finding 
or  conclusion  may  be  wholly  Ignored.  With 
this  eliminated,  the  plaintiff  in  error  wag 
entitled  to  judgment  on  the  special  findings 
of  facts,  the  general  verdict  to  the  contrary 
notwithstanding,  and  the  court  below  erred 
In  overruling  Its  motion  for  such  judgment 
Because  of  such  error,  the  Judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
upon  the  si>eclal  findings  of  facta  in  favor  of 
the  defendant  In  that  court 


(2  Kan.  A.  fill) 

UNITED  STATER  WIN'D-BNGINB  & 
rUMP  CO.  V.  DAVIS.1 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E  D.  Nov.  11,  IS^.) 

CoRPOHATIOyS— LlABIUTT  OP  STOCKHOI.DEK8. 

1,  The  books  cf  a  corporation  furnish  evi- 
dence as  to  wbat  persons  are  entitlerl  to  the  rights 
and  privilpgps  of  stockholders,  and  as  to  whom 
creditors  mii.Y  look  for  payment  in  the  event  of 
the  insolvency  of  the  corpomtioii.  and  crcKlitors 
of  the  corporation  are  presumed  to  have  relied  up- 
on the  books. 

2.  A  mere  agreement  to  purchase  stock  in 
the  future,  which  tias  never  been  acted  upon  by 
the  party  or  the  officers  of  the  company,  although 
three  years  hare  dapsed  since  it  was  signed,  no 
stock  ever  having  been  issued,  or  assessment 
made  upon  the  stock,  in  pursuance  of  the  terms 
of  said  agreement,  does  not  create  an  individaal 

2  Bdieariag  denied. 


liahilitr  on  the  part  of  the  signer,  so  as  to  cba^ 

him  with  the  debts  of  the  corporation. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  coanty; 
Z.  T.  Hazen,  Judge  pro  Tem. 

Action  by  the  United  States  Wind-Engine 
&  Pump  Company  against  B.  M.  Davis. 
Judgment  for  defendant,  and  plaintiff  brings 
en'or.  Affirmed. 

D.  E.  Sowers  and  N.  B.  Amtdd,  for  idaintlff 
in  error.  Qninton  &  Quinton,  defendant 
in  eiTor. 

QILKBSON,  P.  J.  Plaintiff  In  error,  as 
plaintiff  below,  obtained  a  Jndgm«it  against 
the  Floronce  Water  Supply  Company.  Exe- 
cution was  issued  on  said  Judfouoit,  and  duly 
returned  nnsatlstled.  Thereafter  plaintiff  fll* 
ed  Its  motion,  and  served  proper  notice  on  the 
defendant  ia  error,  for  the  purpose  of  obtain- 
ing execution  oftainst  blm  as  a  stockbolder 
In  said  conxKiLtlon.  The  court,  after  bearing 
the  testimony,  overmted  the  motion.  Of  this 
the  plaintiff  In  error  complains,  and  ve  are 
called  upoa  to  review  the  action  of  the  court. 
The  correctness  of  the  Judgment  oi  the  couit 
l>elow  rests  upon  the  question  whether  or  not 
B.  M.  Davis  was  a  stockhohler  in  the  Flor- 
ence Water  Sumdy  Company  at  the  time  flw 
execution  against  the  property  or  effects  of 
the  corporation  was  found  to  be  IneflectoaL 
If  he  was  not.  then  the  Jndgmttit  la  correct 
It  appears  from  the  record  that  the  defend- 
ant,  B.  M.  Davis,  with  12  others,  at  eome 
time  signed  the  following  agreement: 

**We  whose  names  are  subscribed  berete 
agree  to  subscribe  for,  and  purchase  from 
the  Florence  Water  Supply  Company,  the 
amount  of  stock  and  first  mortgage  twnds.  In 
equal  parts,  of  said  ccanpany.  Each  shore 
of  stock  is  one  hundred  dollars,  and  each 
mortgage  bond  of  the  nominal  value  of  me 
hundred  dollars.  And  for  each  one  hundred 
dollars,  cash,  paid  in  such  installmaits  as  the 
directors  may  from  time  to  time  call,  said 
company  agrpes  to  d^ver,  on  paymmt  of 
said  subscription,  to  the  subscribe,  for  eadi 
one  hundred  dollars,  one  share  <tf  stock  and 
one  mortgage  bond  of  the  d«iominatlon  afore- 
said. The  rate  of  interest  and  date  vt  said 
boml.  and  the  time  tbey  shall  run,  shall  be 
determined  by  the  directors. 

Names.  No.  of  ishaica.  Amoaat 

B.  M.  Davis  10  $1.WV 

When  this  agreement  was  signed,— before 
or  after  the  organization  of  the  company,— 
the  record  does  not  show;  but,  from  the  cir- 
cumstances surrounding  It,  we  are  led  to  the 
conclusion  that  It  was  prior  to  the  organic- 
tlon.  It  Is  also  shown  by  the  record  that  a 
charter  was  filed  on  the  12th  day  of  February, 
1887,  with  the  secretory  of  state;  that  in  Sep- 
tember, 1R87.  a  stock  ledger  was  opened,  and 
stock  chanced  to  different  parties  thereon; 
that  among  those  whose  names  appear  on  this 
ledger  were  some  of  those  whose  names  wers 
on  said  agreemmt,  and  others  who  did  not 
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sign  It;  that  the  name  of  B.  M.  Davis  does 
not  appear  on  the  ledger;  that  he  was  never 
assessed  for  or  on  account  of  any  stock,  but 
that  the  Identical  stock  for  which  he  was  sup- 
posed to  subscribe  was  assessed,  the  same  as 
the  other  stock,  but  not  to  Mr.  Davis;  that  no 
stock  was  ever  Issued,— sliuply  charged  on 
the  stock  ledger  to  the  parties  as  assess- 
ments were  made  thereon,  and  as  these  as< 
sessraents  were  paid  the  parties  were  cred- 
ited with  the  amounts  paid.  Under  the  facts 
as  disclosed  in  the  record,  we  perceive  no 
error  In  the  ruling  of  the  court  below.  The 
only  testimony  which  In  any  manner  at- 
tempts to  connect  the  defendant  with  this  cor- 
poration is  the  agreement  which  he  signed; 
and  that,  taken  In  its  strongest  sense,  could 
not  be  considered  as  a  subscription  for  stock, 
but  an  executory  agreement  to  snljscrlbe  for 
stock  and  to  purchase  first  mortgage  bonds 
at  some  future  time,  when  certain  things 
were  performed  by  the  company.  The  sub- 
scription to  stock  and  the  purchase  of  the 
bonds  fonned  an  entire  ccmtract,  each  de- 
pending on  the  other,  and  the  company  could 
not  enforce  this  contract  against  any  of  the 
signers,  as  to  the  stock,  without  tendering 
the  bonds,  or  for  the  lK>iids  without  the 
stock;  and  the  fact  that  It  Is  not  shown 
that  any  first  mortgage  bonds  were  ever  is- 
sued as  provided  for  In  the  agreement,  and 
that  some  only  of  those  who  signed  this 
agreement  were  assessed,  and  that  others, 
who  were  not  parties  to  the  agreement,  be- 
came members  of  the  corporation,  and  that  no 
assessment  on  any  stock  was  ever  made 
agalnat  sidd  Davis,  points  strongly  to  the 
conclusion  that  this  agreement  was  made 
prior  to  the  organization,  and  that  it  was 
afterwards  abandoned  and  a  new  subscrip- 
tion mafle.  The  individual  liability  of  stock- 
tiolders  for  the  corporate  debts  depends  sole- 
ly on  provisions  of  positive  law;  or,  as 
Chief  Justice  Horton,  has  expressed  it:  "Nei- 
ther In  law  nor  in  equity  are  stockholders 
contributing  to  the  capital  of  an  Incorporated 
company  individually  liable  for  the  payment 
of  the  debts  of  the  corixiratlon.  The  liability 
arises  solely  by  constitutional  or  statutory 
provisions."  Hentlg  v.  Jamea,  22  Kan.  326. 
We  think  this  Is  a  much  stronger  case  than 
McCormIck  v.  Fuel  Co.,  48  Kan.  614,  29  Pac. 
1147.  In  that  case  the  court  held  that  as  the 
written  agreement  signed  by  the  parties  be- 
fore the  organization  of  the  company,  as  well  as 
the  parties  who  signed  the  same,  was  accepted 
and  acted  upon  as  the  subscription  paper  or 
fiubscription  book  to  the  capital  stock,  the 
parties  having  paid  assessments  thereon  they 
were  bound,  clearly  Indicating  that  in  the 
absence  of  the  action  of  the  parties  and  of- 
ficers they  would  not  have  been  bo.  But  In 
the  case  at  imr  there  are  no  such  acts  of  the 
company  or  of  Davis,  but  on  the  contrary 
the  very  opposite  appears.  It  does  not  af- 
flrmatively  appear  that  the  agreement  of- 
fered in  testimony  in  this  action  was  an 


agreement  to  subscribe  for  stock  tn  any  cop- 
poratton  then  existing.  It  Is  not  shown  that 
it  was  ever  finally  presented  to  the  directors 
of  the  company,  and  accepted  by  any  regu- 
lar vote  or  order.  It  was  a  mere  open  propo- 
sition. It  is  well  settled  that  a  subscription 
for  shares  In  a  corporation  thereafter  to  be 
formed  under  a  general  law  may  be  accepted 
by  the  board  of  directors  of  the  company  aft- 
er organization.  Mor.  Priv.  Corp.  f  28;  Mc- 
CormIck V.  Fuel  Co.,  48  Kan.  614,  29  Pac. 
1147.  We  think  that  the  converse  of  this 
rule  Is  equally  true,  and,  in  order  to  create 
an  individual  liability  on  the  part  of  a  stock- 
holder for  the  debts  of  the  company  upon  a 
mere  agreement  to  subscribe  for  stock,  it 
must  appear  that  the  corporation  existed  at 
the  time  the  agreement  was  made,  or  that 
the  agreement  was  presented  to  the  dh^ctors 
of  the  corporation  after  its  organization,  and 
accepted  by  a  regular  vote  or  order.  This 
agreement  is  vague  and  Indefinite.  While 
It  Is  true  that  it  specifies  the  amount  or  pro- 
portion of  the  capital  stock  the  parties  agree 
to  take,  yet  it  does  not  specify  the  amount  of 
capital  stock  to  be  employed,  or  by  whom 
the  company  Is  to  be  organized.  Before  the 
payment  of  subscription  can  be  compelled, 
the  capital  to  be  employed  must  be  fixed 
and  certain,  and  a  bona  fide  subscription 
must  be  made  and  a  complete  organization 
effected.  Mining  Co.  v.  Settle,  54  Kan.  424, 
38  Pac.  483;  Bank  v.  Votaw,  51  Kan.  366,  32 
Pac.  1111. 

The  registration  of  stock  required  by  the 
statute  is  In  part  for  the  benefit  of  the  pub- 
lic, and  to  provide  creditors  with  a  record 
of  those  who  are  Individually  liable.  In  case 
the  coriwration  becomes  unable  to  meet  Its 
obligations.  Under  our  constitution  and 
statutes,  the  Individual  liability  stands  as  a 
sort  of  surety  for  the  corporate  liability,  and 
creditors  of  the  corporation  are  presumed  to 
contract  with  reference  to  the  Individual  re- 
sponsibility of  the  stockholders.  The  general 
rule  is  that  the  books  of  the  corporation  fur- 
nish evidence  as  to  what  persons  are  entitled 
to  the  rights  and  privileges  of  stockholders, 
and  as  to  whom  creditors  may  look  for  pay- 
ment in  the  event  of  the  insolvency  of  the 
corporation.  Creditors  of  a  coriwratlon  are 
presumed  to  have  relied  upon  the  books. 
Plumb  V.  Bank,  48  Kan.  484,  20  Pac.  6.00.  lu 
this  case  the  company  had  opened  a  stock 
ledger  for  the  purpose  of  recording  all  trans- 
actions with  their  stockholders  as  to  tlie 
shares  of  stock  owned  by  them.  Davis' 
name  never  appeared  thereon  in  any  manner. 
No  stock  had  ever  been  issued  or  chained  to 
him,  nor  had  any  stock  In  his  name  ever 
been  assessed.  How,  then,  can  It  be  said  that 
Davis  was  a  stockholder  in  the  corporation 
at  the  time  the  execution  against  the  prop- 
erty or  effects  of  the  conioratlon  was  found 
to  be  ineffectual?  Finding-  no  emr  in  the 
record,  the  judgment  of  tlie  district  court 
will  be  affirmed.    All  the  judges  concurring. 
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8WOFP0RD  BROS.  DRY-GOODS  00.  t. 

(Oourt  of  Appeals  of  Kanaati,  Northern  Depart- 
ment, W.  D.  Dec.  3,  1805.) 

AtTACBMBITT— RUUNOS   ON    MOTIOX  TO  DiSSOLTB 

— Eti  d  bxcb— Rbtisw. 

1.  When  the  plaintiff  in  an  action  introduces 
evidence  which  is  only  remotely  related  to  the 
-iBBue  being  tried,  and  which  might  be  refoaed 
aa  irrelerant  and  inunaterial,  it  is  not  mor  for 
the  court  to  permit  the  defendant  to  introdoce 
evidence  concerninjr  the  same  matter, 

2.  Where  an  attachment  ie  obtaised  on  a 
debt  before  due,  on  the  ^ound  that  the  de- 
fendant had  disposed  of  his  property  with  the 
fraudulent  intent  to  cheat  and  defraud  his  cred- 
itors, and  where  the  disposal  of  property  which 
is  proven  ig  not  of  a  nature  to  require  the  im- 

{tutation  of  a  fraudulent  Intent  as  a  necessary 
egal  conclusion,  the  question  of  fraud,  on  a 
motion  to  dissolve  the  attachment,  is  a  mixed 

auestion  of  law  and  fact,  to  be  determined  by 
le  trial  court  or  judge,  and  the  decision  is  not 
subject  to  review  by  an  api>etlate  court  when 
the  hearing  was  had  upon  oral  testimony  which 
was  conflictine,  or  when,  upon  the  facts  proven, 
different  concluaiona  might  reasonably  be  made 
as  to  the  intent. 
(Syllabus  by  the  Court) 

Error  from  district  coart,  BlUs  county; 
Stephen  J.  Osborne,  Judge. 

Action  in  attachment  by  the  Swofford 
Bros.  Dry-Goods  Company  against  Frank 
Zelgler.  From  an  order  diacbaixliig  the  at- 
tachment, plalntitC  brings  error.  Affirme<X. 

A.  J.  Bryant  and  B.  C.  Bills,  for  plaintiff 
in  error.  Mobler  &  HiUer,  for  defendant  In 
error. 

OABVER,  J.  The  errors  assigned  and 
which  require  consideration  In  this  case  are 
two.  The  first  arises  upon  the  ruling  of  the 
trial  judge  In  the  admission  of  certain  tes- 
timony over  the  objection  of  the  plaintiff  in 
error,  and  the  second  la  as  to  the  correct- 
ness of  the  conclusions  drawn  from  the 
facts  and  evidence  In  the  case.  The  deci- 
sions complained  of  were  made  by  the 
Judge  at  chambers,  upon  the  hearing  and 
sustaining  of  a  motion  to  dissolve  an  at- 
tachment obtained  by  the  plaintiff  In  error 
In  an  action  Instituted  by  it  against  the  de- 
fendant In  error  In  the  district  court  of  EUls 
county.  The  action  was  on  a  claim  before 
due,  and  was  brought  for  the  purpose  ,of  ob- 
tfUnlng  an  attachment,  on  the  statutory 
ground  that  the  defendant  bad  disposed  of 
his  property  with  the  fraudulent  Intent  to 
hinder,  cheat,  and  defraud  his  creditors  In 
the  collection  of  their  debts.  In  the  exam- 
ination of  the  defendant  and  others  as  wit- 
nesses for  the  plaintiff,  great  latitude  was 
allowed,  and  almost  everything  was  made 
a  subject  of  inquiry  which  had  the  least 
tendency  to  show  fraudulent  conduct  or  a 
fraudnloit  intent  on  the  part  of  the  defend- 
ant Tbo  Indebtedness  sued  on  was  con- 
tracted by  the  defendant  and  his  brother 
several  months  prior  to  the  commencement 

1  Behearinf  denied. 


of  the  action,  by  the  purchase  of  a  stock  ot 
goods  and  merchandise  from  the  plaintiff. 
The  plaintiff  claimed,  and  Introduced  evi- 
dence to  show,  that  the  defendant  obtained 
the  credit  by  making  a  false  property  state- 
ment, and  that  be  was  aided  and  assisted 
therein  by  the  Bank  of  Hays  City,  to  which 
he  afterwards  executed  a  mortgage  on  the 
goods  and  other  property.  This  mortgage 
to  the  bank  was  the  claimed  fraudulent  dis- 
posal of  property  by  the  defendant  When 
the  goods  were  purchased,  the  Bank  of 
Hays  City  being  applied  to  by  the  plaintiff 
for  information  as  to  the  responsibility  of 
Frank  and  Watson  Zelgler,  its  president 
stated  that  he  considered  them  all  right; 
that  the  bank  had  done  business  with  them, 
and  found  them  good  pay.  This  recommen- 
dation, It  was  contended  by  plaintiff,  was 
not  made  in  good  faith,  was  not  believed  to 
be  true,  and  was  given  for  the  purpose  of 
aiding  Zelgler  in  the  perpetration  of  a  fraud 
upon  the  plaintiff,  which  was  consummated 
by  the  execution  of  the  mortgage.  Because 
of  this  line  of  testimony,  the  defendant  was 
permitted  to  show  by  the  president  of  the 
bank  the  character  of  some  of  his  dealings 
with  the  bank  previous  to  the  purchase  of 
the  goods  in  question,  as  tending  to  show 
that  he  was  in  good  credit  with  the  bank, 
as  a  borrower  of  money,  and  that  the  bank 
honestly  recommended  bim  as  a  man  worthy 
of  credit  This  testimony  was  admitted 
over  the  objection  of  the  plaintiff  on  the 
ground  tliat  it  was  irrelevant  and  immate- 
rial to  any  issne  being  tried,  and  presents 
the  first  ruling  assigned  as  error.  In  this 
objection  we  are  Inclined  to  agree  with 
counsel  for  plaintiff  in  error.  The  evi- 
dence was  too  remote  to  have  any  legiti- 
mate bearing  upon  any  material  fact  to  be 
tried,  and  was  entitled  to  no  consideration 
whatever.  At  the  same  time,  it  was  prob* 
ably  no  more  remote  than  much  of  the  evi- 
dence introduced  by  the  plaintiff  nptm  the 
same  line  of  inquiry,  and  was  qnlte  as  rele- 
vant in  the  disproof  of  the  fraud  alleged  as 
the  ground  of  attachment  as  was  some  of 
the  evidence  of  the  plaintiff  in  its  proof. 
The  fact  that  the  debt  was  fraudulently 
contracted  might  In  some  cases  be  properly 
shown  for  the  purpose  of  characterizing  a 
subsequent  disposal  of  property  which  the 
debt  represented.  But  in  such  cases  the 
refutation  of  the  charge  of  fraud  may  be  as 
broad  as  the  charge  Itself.  Both  parties 
seem  to  have  been  treated  with  equal  lib- 
erality In  the  admission  of  testimony  that 
was  offered,  and  the  plalnUff  has  no  Just 
reasons  for  complaint  if  the  defendant  was 
permitted  to  follow  into  devious  ways 
which  were  first  entered  by  It 

The  other  error  complained  of  requires  for 
its  consideration  the  examination  and  weigh- 
ing of  the  evidence.  The  witnesses,  for  the 
most  part  testified  orally  before  the  Judge 
who  heard  the  motion,  and  he  had  oppor* 


Digitized  by  Google 


Eao.) 


BR0W17  V.  CLOUB  COUKTT  BAHK. 


£93 


ttmltles,  in  weighing  tlielr  testimony,  which 
do  not  come  to  a  reviewing  court  from  the 
written  record.  It  Is  contended  on  the  part 
of  the  plaintiff  In  error  that  there  Is  no  con- 
filct  in  the  evIdeDce,  and  conBequenQy  that 
only  one  conclusion  can  be  drawn  therefrom. 
In  all  cases  of  this  kind  the  nudn  Inquiry 
must  be  directed  to  the  Intent  of  the  party 
aealust  whom  the  fraud  Is  charged,  the  mo- 
tive which  prompts  an  act  being  often  of 
more  Importance  tlian  the  act  Itself.  A  par- 
ticular disposition  of  property  1^  a  debtitt 
may  be  properly  sustained,  when  made  hon- 
estly and  in  good  faith,  when  a  like  dlaposi- 
Hon  In  another  case  would  be  condemned, 
and  held  to  be  frandnlent.  because  of  the 
motive  which  Inspired  tt.  Or  an  act  may  be 
of  such  a  character  in  Itself  that  the  law 
will  conclusively  Impute  the  fraudulent  In- 
tent. This  is  BO  when  a  fraud  is  perpe- 
trated as  the  natural  and  necessary  effect 
of  the  act  The  only  ground  for  the  at- 
tachment in  this  case  was  the  alleged  fraud- 
ulent disposal  of  property  by  the  defmdant 
with  Intent  to  cheat  and  defraud  his  credit- 
ors. The  disposition  of  property  relied  up- 
on to  sustain  this  charge  was  the  execution 
of  a  mortgage  which  purported  to  secure 
the  payment  of  several  notes,  amounting  to 
about  $3,000,  given  by  Zelgler  to,  and  own- 
ed by,  the  Bank  of  Hays  Oity.  The  actual 
bank  indebtedness  was  only  about  $350,  the 
balance  of  the  ^,000  being  made  up  of  va- 
rious sums  due  to  other  creditors  ot  2yelg- 
ler,  for  whom  the  securities  were  demanded 
and  taken  in  the  name  of  the  bank.  One 
mortgage  was  thus  ^ven  to  secure  the  sev- 
eral claims  due  the  bank  and  others  by  the 
advice  and  directions  of  the  attorney  of  the 
bank,  by  whom  the  mortgage  was  prepared. 
Whatever  may  be  said  as  to  the  validity  of 
such  a  mortgage,  It  cannot  be  held,  as  a 
matter  of  law,  that  it  was  made  with  a 
fraudulent  intent.  The  fraud  alleged  must 
be  proved.  An  attempted  preference  of 
creditors,  even  though  futile.  If  such  prefer- 
ence Is  permissible,  is  not  neeesaorlly  fraud- 
ulent. Tootle,  Uosea  &  Co.  v.  Coldwell,  30 
Kan.  1  Pac.  829.  The  fact  that  the 

debt  may  have  been  contracted  by  means  of 
a  false  property  statement  has  little  direct 
tendency  to  show  that  a  morteage  executed 
Jbar  months  afterwards  was  made  with  an  in. 
tent  to 'Cheat  and  defraud  creditors.  Fur- 
niture C!o.  V.  Armstrong.  46  Kan.  270.  26 
Pac  693.  The  judge,  hearing  the  witnesses, 
and  having  before  him  all  the  facts  and  cir- 
cumstances surrounding  the  several  trans* 
actions  Inquired  Into,  found  that  the  charge 
of  a  fraudulent  Intent  on  the  part  of  the  de> 
fendant,  as  made  In  the  affidavit  for  attach- 
ment, was  not  sustained.  We  cannot  say 
that  in  BO  doing  any  error  was  committed. 
Tbe  order  ot  the  court  discharging  the  at- 
tachment is  affirmed. 

CLARE,  J.,  concurring.  OILKESON,  F. 
did  not  aft,  having  been  of  counsel. 
T.42F.no.6— 88 


»Kan.  A.  my 

BBOWN  et  al.  v.  CLOUD  COUNTY  BANK 
et  al. 

(Court  of  Appeals  of  Kansaa,  Northern  Depart- 
ment. C.  D.  Not.  11, 1805.) 

LmrrATioir  ov  Acnoxe  —  ReLisr  foe  Fraud 

— EVIDENOB. 

1.  The  fltatatoiy  limitation  of  tbe  time 
within  which  "an  action  for  relief  on  the  ground 
of  fraud"  must  be  commenced  only  Applies 
when  the  party  a^inat  whom  the  hat  of  the 
Btatate  is  interposed  is  required  to  allege  fraud 
tnpleading  hia  cause  of  action,  or  to  prove  fraud 
to  entitle  him  to  eellet. 

2.  When  ownership  is  a  material  and  ulti- 
mate fact  to  be  determined  in  an  action,  nnd  is 
controverted  upon  the  trial,  the  witnesses  should 
testify  to  tbe  particular  facts  within  their 
knowledge  which  bear  upon  such  question,  and 
not  give  their  mere  opinions  and  conclnsions 
thereon. 

(Syllabus  by  the  Court.} 

Error  from  district  court.  Cloud  county; 

F.  W.  Sturfies,  Judge. 

Action  by  N.  B.  ilrown  and  others  against 
the  Cloud  County  Bank.  Helen  Roberts 
filed  an  interpleader.  From  a  Judgment  in 
favor  of  Roberta,  plaintiffs  bring  error.  Be< 
versed. 

J.  W.  Sheafer,  for  piaintllEB  in  enor.  Theo. 
LaIng  and  Kennett  &  Feck,  for  defendants 
in  error. 

OARVER,  J.  Various  errors  are  assigned 
in  this  case  by  the  plaintiffs  In  error,  bnt  tbe 
only  one  which  we  deem  of  sufficient  Im- 
portance to  consl^r  at  any  length  Is  tliat 
based  upon  the  action  of  the  court  in  direct* 
ing  the  jnry  to  return  a  verdict  ag^nst 
plaintiffs  in  error,  who  were  plaintiffs  bdow. 
The  verdict  was  so  directed  on  the  ground 
that  the  plaintiffs'  cause  of  action  was  vlr^ 
tually  one  for  relief  on  the  ground  of  Mud, 
and.  as  more  than  two  years  had  elapsed 
since  the  fraud  was  committed,  the  bar  of 
the  statute  of  llmltatltHis  precluded  any  r»> 
covery.  The  question  this  court  has  to  con- 
sider is,  Is  this  a  case  to  which  applies  the 
statute  limiting  the  time  for  commencing 
"an  action  for  relief  on  the  ground  of  fraud"? 
The  facts  are  these:  N.  B.  Brown  ft  Co., 
plaintiffs  in  error,  obtained  a  Judgment  in 
the  district  conrt  of  dond  county  on  April 
2D,  ISSl,  for  $310.70.  against  S.  J.  Roberts. 
On  April  37,  ISSn,  an  execution  was  issued, 
and  returned  "No  property."  By  proceed- 
ings ill  garnishment  Instituted  December  8, 
1888,  certain  money  deposited  In  the  name 
of  S.  J.  Roberts  in  the  Cloud  County  Bank 
was  attached  as  bis  property.  Helen  Rob- 
erts, wife  of  8.  J.  Roberta,  filed  an  Interplea, 
claiming  to  be  owner  of  the  money,  upon 
which  Issue  was  Joined,  and  a  trial  had  be- 
fore tbe  court  and  a  Jury.  On  the  part  of 
the  plaintiffs,  evidraice  was  introduced  tend- 
ing to  show  that  the  money  attached  was  the 
property  of  S.  J.  Roberts,  and  that  any  claim 
made  thereto  by  his  wife  was  a  mere  sham 
and  pretense,  for  tbe  purpose  of  defrauding 
creditors.   On  the  other  band,  Helen  Bob* 
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«rts  Introduced  evidence  tending  to  show 
that  on  or  about  April  25,  1881,  four  days 
before  the  judgment  was  rendered,  S.  J.  Rob- 
erts conveyed  to  his  father,  Joshua  Itoberts, 
his  farm  and  personal  property,  consisting 
of  7  horses  and  colts,  4  cowb  and  calves,  45 
hoge  and  pigs,  400  bushels  of  com,  and 
farming  Implements,— being  ali  the  property 
he  had, — in  payment  of  an  existing  iDdebted- 
ness  of  S.  J.  Roberts  to  bis  father,  and  that 
a  short  time  thereafter  Joshua  Roberts  exe- 
cuted conveyances  of  the  property  to  her. 
The  evidence  further  tended  to  show  that 
there  was  no  actual  change  of  possession  of 
any  of  the  property,  that  S.  J.  Roberts  con- 
tinued in  charge  and  management  of  the 
business  as  he  had  been  before  such  con- 
veyance was  made,  and  that  the  money  in 
the  bank  was  the  proceeds  of  hogs  sold  by 
him  from  the  farm  a  few  days  before  the 
summons  In  garnishment  was  issued,  which 
were  claimed  to  be  derived  from  the  prop- 
erty conveyed  to  Helen  Roberts.  The  court 
held  that  the  plaintiffs  were  barred  by  the 
two-years  statute  of  limitations  from  ques- 
tioning the  alleged  ownership  In  the  money 
attached,  and  directed  a  verdict  for  the  in- 
terpleader. 

In  thus  taking  the  case  from  .the  Jury  and 
directing  a  verdict,  we  think  the  court  en-ed. 
This  cannot  be  considered  a  proceeding  on 
the  part  of  the  plaintiffs  to  set  aside,  on  the 
ground  of  fraud,  the  transfer  of  property  al- 
leged to  have  been  made  to  Helen  Roberts 
in  1881.  The  contention  of  plaintiffs  is  that 
in  fact  and  in  law  there  was  no  transfer, 
and  tlmt  the  claim  of  Helen  Roberts,  now  as- 
serted to  this  money,  is  a  mere  sham  and 
pretense,  which  cannot  successfully  cloak 
itself  with  a  fabric  woven  out  of  former 
frauds.  The  gist  of  this  contention  is  over 
the  existence  of  a  present  fact,— the  owner- 
ship of  the  attached  money,— and  former 
transfers  and  transactions  only  come  inci- 
dentally into  the  case.  This  limitation  ap- 
plies in  express  terms  to  "an  action  for  re- 
lief on  the  ground  of  fraud."  This  cannot 
l>e  held  to  apply  to  every  case  wherein  a 
fraudulent  transaction  may  be,  either  di- 
rectly or  Incidentally,  Inquired  Into.  It  must 
be  a  case  where  the  party  against  whom 
the  statute  Is  urged  as  a  bar  Is  seeking  re- 
lief to  which  he  claims  himself  entitled  be- 
cause of  the  fraud  of  the  opposite  party. 
In  other  words,  the  fraud  must  be  a  part  of 
the  substantive  eauso  of  action  on  which 
the  right  to  relief  is  founded,  and  without 
which  no  cause  of  action  exista  Jackson  v. 
riyler,  38  S.  C.  490,  17  S.  E.  255;  Vanduyn 
V.  Hepner.  45  Ind.  589;  Detwiler  T.  Schul- 
thels,  122  Ind.  155,  23  X.  E.  709. 

The  plaintiffs  do  not  base  their  proceedings 
on  fraud,  but  attach  the  property  simply 
upon  the  fact,  as  contended,  that  it  Is  the 
property  of  the  Judgment  debtor.  The  ques- 
tion of  fraud  comes  into  the  case  only  be- 
cause the  interiHcader  lays  claim  to  tlie 
money  attached,  and,  as  evidence  of  her 


ownership,  endeavors  to  show  that  it  Is  the 
outgrowth  of  other  property  transferred  to 
her  in  1831,  which  transfer,  it  Is  contended, 
oannot  be  attacked  for  fraud,  because  of  the 
lapse  of  more  than  two  years.  Under  the 
testimony,  and  for  the  purpose  of  this  case. 
In  this  court,  we  must  take  It  as  proven  that 
the  claimed  transfer  to  Helen  Roberts  in 
1881  was  made  with  Intent  to  defraud  cred- 
itors, and  It  must  therefore  be  deemed  "ut- 
terly void  and  of  no  effect."  Gen.  St.  1889, 
par.  3162.  The  transfer  to  Joshua  Roberts, 
being  "unaccompanied  by  an  actual  and  con- 
tinued change  of  possession,"  must  also  be 
deemed  to  be  void,  unless  It  Is  shown  to 
have  been  made  in  good  faith  and  on  suffi- 
cient consideration.  Id.  par.  3163.  The  good 
faith  and  the  sufficiency  of  the  considera- 
tion were,  under  the  testimony,  disputed 
questions,  to  be  determined  by  the  jury; 
and,  until  determined  in  favor  of  those  claim- 
ing under  such  conveyances,  the  transac- 
tions rest  under  the  condemnation  of  the 
law.  Lapse  of  time  Is  of  no  avail  to  one 
who  invokes  such  fraudulent  and  void  acts 
to  his  aid.  Were  the  plaintiffs  seeking  by 
a  direct  action  to  be  relieved  from  the  ef- 
fects of  these  conveyances,  by  having  them 
declared  fraudulent  and  having  them  set 
aside  by  the  judgment  of  the  court,  they 
would  be  confronted  by  this  statute  of  limi- 
tations. 

Before  closing  this  opinion,  we  will  refer 
briefly  to  the  ruling  of  the  court  la  the  ad- 
mission of  testimony  over  the  plaintiffs'  ob- 
jection. Witnesses  were  allowed  to  give 
their  opinions  as  to  the  ownership  of  the 
property  in  controversy.  The  ownership  of 
the  money  at  the  time  It  was  attached,  and 
of  the  property  from  which  It  was  derived, 
was  the  specific  subject  of  Inquiry  on  the 
trial,  and  was  a  matter  fairly  disputed,  and 
for  determination  by  the  jury.  As  such 
ownership  was  the  ultimate  fact  to  be  de- 
termined by  the  Jury,  the  witnesses  should 
not  have  been  permitted  to  testify  directly 
to  that  fact.  Such  testimony  was,  under  the 
circumstances,  merely  the  giving  of  their 
opinions  and  conclusions.  They  should  have 
stated  the  facts,  and  the  Jury  should  have 
drawn  the  conclusions.  The  judgment  will 
be  reversed,  and  the  case  remanded  for  a 
new  tiloL   All  the  judges  concurring* 


(aiCan.  A.  3») 

GHIOAOO,  B.  ft  Q.  R.  GO.     GERMAN  INS. 
CO.  OF  FUBEPOUT,  ILU 

(Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.   Not.  11, 1886.) 

Review  ok  Appeal  —  Absionment  of  Ebbobs  — 
JunoHBHT  on  Plbadinqh. 

1.  An  appellate  court  will  not  review  al- 
leged errors  occurring  upon  the  trial,  when  the 
overruliug  of  tht  motion  for  a  new  trial  is  not 
assigned  for  error. 

2.  Where  a  petition  states  an  eqnitablft 
cause  of  action  in  favor  of  the  plaintiflF,  but, 
because  of  the  failure  to  allege  certain  facti 
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therein.  It  appears  that  there  is  a  defect  of  par- 
tiea  plaintiff,  and  after  a  general  demnrrer  there- 
to has  been  overruled  an  answer  ia  filed,  which 
supplies  the  allegations  which  ahould  have  been 
set  out  in  the  petition,  held,  that  a  motion  by  the 
defendant  for  judtrment  in  its  favor  on  the 
pleadings  was  properly  overruled. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Waahineton 
county;  F.  W.  Sturgos,  Judge. 

Action  by  the  German  Insurance  Company 
of  Preeport,  111.,  against  the  Chicago,  Bur- 
lington &  Qaincy  Railroad  Company,  gran- 
tee and  assignee  of  the  Burlington  &  Mis- 
souri River  Railroad  Company  In  Nebrasira. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Afflmiod. 

I  J.  G.  Lowe,  W.  "W.  &  W.  F.  Guthrie,  and 
J.  W.  Dewesse,  for  plaintiff  in  error.  Omar 
Powell  and  G.  W.  Barnett,  for  d^endant  in 
error. 

'  GliARK,  J.  This  action  was  brought  In 
the  district  court  of  Washington  county  by 
the  defendant  In  error  to  recover  from  the 
plaintiff  in  error  the  amount  imid  by  the  In- 
surance company  to  one  Frederick  Imhofl 
on  account  of  a  loss  by  Are  which  he  had 
sustained  through  the  alleged  negligence  of 
,the  railroad  company.  A  trial  was  had  be- 
jfore  the  court,  a  jury  being  waived  by  the 
'parties  to  the  action,  at  the  March  term, 
11801,  which  resulted  in  findings  In  favor  of 
I  the  plaintiff,  and  judgment  was  rendered  In 
[conformity  therewith.  The  petition  In  error 
filed  In  this  court  to  reverse  said  judgment 
.contains  the  following  assignments  of  error: 
1"(1)  That  said  court  erred  In  overruling  and 
refusing  to  sustain  the  demurrer  of  said 
defendant  In  said  cause  to  the  petition.  (2) 
I  The  court  erred  in  refusing  to  render  judg- 
iment  for  defendant  In  said  cause  upon  the 
pleadings,  and  for  the  reasons  set  forth  in 
the  application  and  motion  therefor.  (3) 
The  court  erred  in  receiving  testimony  of- 
fered by  plaintiff  in  said  cause  over  the  ob- 
jection of  defendant.  (4)  The  said  court 
erred  In  rendering  Judgment  for  plaintiff  in 
Bald  cause,  for  the  reason  that  the  same  was 
contrary  to  law,  and  was  not  sustained  by 
fluffleient  evidence,  and  was  contrary  to  the 
evidence.  (5)  The  court  erred  in  rendering 
judf^ment  for  plaintiff  in  said  cause  for  the 
sum  of  nine  hundretl  flfty-two  dollars,  that 
amount  being  too  large,  In  any  event.  (6) 
The  judgment  and  tlndings  were  for  plaintiff 
In  said  cause,  when  they  should  have  been 
for  the  defendant,  according  to  the  law  of 
the  land." 

The  defendant  In  error  insists  that.  Dot- 
withstanding  the  record  shows  that  a  mo- 
tion for  a  new  trial  waa  duly  filed  and  orer- 
rnled,  this  eonrt  cannot  review  any  errors 
which  oecorred  upon  the  trial,  as  the  assign- 
ments oC  error  do  not  include  the  orermllng 
of  SDcb  motloD;  and  such  must  be  r^arded 
the  settled  rule  cut  practice  In  this  atat& 
CarsMi  r.  Frink,  27  Kan.  524;  Clark  v. 
Schirar,  40  Kan.  72,  19  Fac  827;  Landauer 


T.  Iloflgland,  41  Kan.  520,  21  Pac.  04.';  City 
of  Mcpherson  v.  Manning,  43  Kan.  129,  23 
Pac.  109;  Crawford  v.  Railroad  Co.,  45  Kan. 
474,  25  Pac.  Sf!5:  BInns  v.  Adams,  54  Kan. 
615,  38  Pac.  71)2.  Tlie  only  nueatlons  then 
presented  by  the  record  are  as  to  whether  or 
not  the  court  erred  In  overruling  the  demur- 
rer to  the  petition,  the  motion  for  judgment 
on  the  pleadings,  and  the  objection  to  the 
introduction  of  any  evidence  under  the  peti- 
tion. If  the  allegations  of  the  petition  are 
true,  the  railroad  company  was  liable  for  the 
Injuries  sustained  by  Imhoff,  and  the  tnanr' 
ance  company  was  In  equity  entitled  to  be 
subrogated  to  Imhoff's  rights,  to  the  extent 
of  the  Indemnity  money  paid  him  by  It 
The  railroad  company,  however,  contends 
that  the  Insurance  company  could  not  main- 
tain this  action  in  its  own  name,  as  under 
our  statutes,  as  constmed  by  our  supreme 
court  In  Railway  Co.  v.  Brehm,  54  Kan.  751, 
38  Pac.  690,  a  right  of  action  against  a  party 
for  negligently  and  wrongfully  destroying 
property  by  fire  Is  not  assignable.  We  can- 
not concur  with  counsel  for  the  railroad 
company  that  the  decision  In  that  case  Is  ap- 
plicable to  the  one  now  before  the  court,  as 
the  Insurance  company  did  not  sue  as  an 
assignee,  but  by  right  of  subrogation.  The 
policy  of  Insurance  issued  by  the  Insure 
ance  company  upon  the  property  destroyed 
was  a  contract  of  Indemnity,  and  the  Insur- 
ance company,  upon  paying  to  the  assured 
the  amount  of  the  policy,  became,  without 
any  formal  assignment  or  any  express  stip- 
ulation to  that  effect,  subrogated  In  a  car- 
Te8p<mdlng  amount  to  the  assured's  right  of 
action  against  the  railroad  company,  which 
was  responsible  for  the  loss.  Under  the 
strict  rules  of  the  common  law,  the  right  of 
tbe  Insurance  company  to  recover  against 
the  railroad  company  could  only  be  asserted 
in  the  name  of  the  assured,  while  under  our 
Code,  which  provides  that  "every  action 
must  be  prosecuted  In  the  name  of  the  real 
party  In  Interest."  with  certain  exception^ 
therein  mentioned,  which  do  not  apply  in 
this  case,  such  right  may  In  certain  cases  be 
asserted  by  the  Insurance  company  in  its 
own  name.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  T. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223, 
11  Sup.  Ct.  'i'A;  24  Am.  &  Eng.  Ene.  Law, 
306;  Conuct'  rut  Fire  Ins.  Go.  v.  Erie  Ry. 
Co.,  73  N.  y.  31>9;  Hustlsford  Farmers'  Mut 
Ins.  Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  66 
Wis.  58,  28  N.  W.  64;  Railway  Co.  v.  Fire 
Ass'n,  55  Ark.  103,  18  S.  W.  43;  Continental 
Ins.  Co.  V.  H.  M.  Loud  &  Smis'  Lumber  Co.. 
93  Mich.  13i>,  53  N.  W.  394;  Marine  Ins.  Co. 
T.  St  Louis,  L  M.  &  S.  Ry.  Co.,  41  Fed.  643. 

The  rnilroad  company  further  insists  that, 
as  it  appears  from  the  petitim  that  the 
amount  of  tiie  loss  sustained  by  Imhofl  ex- 
ceeded the  amount  alleged  to  have  been  paid 
him  by  the  Insurance  cominny,  the  action 
could  only  be  brought  by  Imhoff  alone,  or  by 
Imhoff  and  the  insurance  company  jointly, 
and  that  the  railroad  company  could  not  M 
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compelled  to  Kieet  tlie  Insurance  company 
and  Imhoff  in  separate  actions;  and  cites, 
among  others,  tlie  case  of  Home  Mut.  Ins. 
Co,  T.  Oregon  Ry.  &  Nav.  Co.,  20  Or.  569,  26 
Pac.  857,  where  It  is  held  that  while  an  In- 
surance compaoy,  after  having  paid  to  the 
owner,  under  its  contract  of  Indemnity,  a 
part  of  the  loss  sustained  by  him,  therehy 
acquires  a  right  or  Interest  in  the  cause  of 
action  against  the  wrongdoer  who  caused  the 
loss,  he  has  no  new  and  separate  cause  of 
action,  but  a  Joint  right  or  interest  with  the 
assured  In  a  single  liability,  and,  united, 
they  are  the  real  parties  in  Interest;  and, 
further,  that  it  is  only  in  cases  where  the 
amount  paid  by  the  Insured  exceeded  or 
equaled  the  value  of  the  property  destroyed, 
and  no  Interest  remains  in  the  owner,  that 
the  fnsiu-er  can  maintain  an  action  against 
the  wrongdoer  In  his  own  name.  In  Marine 
Ins.  Co.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  41 
Fed.  613,  Judge  Caldwell,  in  construing  a 
sectloD  of  the  Code  of  Arkansas  whlcb  pro- 
vides that  all  actions  must  be  brought  In  the 
name  of  the  real  party  In  Interest,  asserted 
the  rule  to  be  tbat,  "where  the  value  of  the 
property  destroyed  exceeds  the  Insurance 
money  paid,  then  the  suit  must  be  brought 
In  the  name  of  the  Insured";  but,  as  it  was 
alleged  In  the  complaint  in  that  case  that  the 
plaintiff  bad  paid  the  insured  the  tall  value 
of  the  property  destroyed.  It  was  held  tbat 
the  latter  was  not  a  necessary  party,  and 
that  the  action  could  be  matntatucd  In  the 
name  of  the  Insurer.  As  It  appeara  from  the 
petition  in  this  case  that  the  amount  ot  the 
loss  sustained  by  Imhoff  exceeded  tlie 
amount  paid  him  by  the  Insurance  company, 
and  that  the  railroad  company  had  failed 
and  refused  to  pay  the  same,  and  no  reason 
was  assigned  therein  for  the  failui«  to  make 
Imhoff  a  party  to  the  action,  we  are  of  the 
opinion  that  the  petition  was  defective  In 
this  respect.  The  ctefendant  demurred  to 
the  petition  on  tiie  ground  "that  the  petition 
does  not  state  facts  sufilclent  to  constitute 
a  cause  ot  action  in  favor  of  the  plaintiff  and 
against  this  defendant"  This  demurrer  did 
not  raise  the  questicoi  as  to  the  defect  of  the 
parties  to  the  action.  Our  Code  provides 
tliat  "the  defendant  may  demur  to  the  peti- 
tion only  when  it  appears  on  its  face  either 
*  *  *  (4)  that  there  is  a  defect  of  parties 
plaintiff  or  defendant;  •  *  *  (3)  that  the 
petition  does  not  state  facts  sufficient  to  can- 
stltute  a  cause  of  actl(H)."  Code  Civ.  Proe. 
S  80.  It  also  provides  that  **t&e  demurrer 
shall  specify  distinctly  the  grounds  of  the 
objection  to  the  petition,  and  unless  it  does 
so,  it  eliall  be  regarded  as  objecting  only  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  Id.  }  90.  The 
petition  stated  an  equitable  cause  of  action 
In  favor  of  the  plaintiff  for  the  amount 
wlilch  ttie  insurance  company  paid  to  Im- 
hoff, and,  as  no  objection  was  raised  to  the 
petitlcHi  on  account  of  the  defect  of  parties, 
the  demurrer  thereto  was  properly  overruled. 


The  allegation  in  the  answer  that  "the  said 
Imh<^  has  no  claim  against  this  defendant 
for  damages  on  account  of  said  flre  referred 
to  in  said  petition,  and  had  no  claim  against 
this  defendant  at  the  time  of  bringing  of 
this  action,"  cured  the  defects  In  the  petition; 
and  the  railroad  ctHnpany  could  not  there- 
after complain  that  the  action  was  not 
brought  in  the  name  of  Imhc^,  or  that  he  was 
not  Joined  with  the  insurance  company  as 
plaintiff.  Had  not  the  reply  of  the  plaintiff 
put  in  issue  the  other  allegation  in  the  an- 
swer, that  "this  defendant  settled  with  and 
paid  to  the  said  Imhoff  the  damages  he  liad 
sustained  by  reason  of  said  flre  Jong  prior  to 
the  time  that  the  plaintiff  alleges  that  it 
paid  the  Insurance  money  to  the  said  Im- 
hoff," the  defendant  would  have  been  enti- 
tled to  Judgment  on  the  pleadings;  but  tbat 
issue  was  properly  Joined  by  the  general  dt- 
nial  In  the  reply,  which  also  alleged  "that 
the  Insurance  policy  was  valid  and  In  full 
force,  and  a  valid  claim  against  the  Insur- 
ance company,  at  the  time  it  paid  Imhoff 
the  amount  sued  for  in  this  action."  We 
think,  under  the  entire  pleadings,  a  cause  of 
action  was  stated  In  favor  of  the  piaintjff, 
and  that  tlie  motion  made  by  the  defendant 
for  Judgment  on  the  pleadings,  as  well  as 
the  objection  to  the  introduction  of  any  evi- 
dence, was  pn^rty  overruled.  No  errore 
appearing  in  the  record  of  whlcb  this  conrt 
can  take  cognizance,  it  f<^ows  tlmt  the  Judg- 
ment must  be  affirmed.  All  the  Judges  coo- 
currlng. 


(3  Kan.  A.  171) 

WALKER  v.  KIRSHXER  et  a!. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.   Nov.  11, 1895.) 

Actios  ok  Covsnawt  o»  WiBiuim'  — BviDHca 

— PLRAniKO  AND  PKOOF. 

1.  In  a  suit  ngainat  a  warrantor  on  cove- 
nants in  a  (leefl  wherein  the  nlninfiff  claims  that 
he  was  evicted  from  the  property  in  question  be- 
cause he  had  yielded  the  posfiension  thereof  to 
a  paramount  title,  it  is  incumbent  on  him  to 
show,  not  only  that  he  yielded  possession  of 
tlie  property  to  what  he  aiipposed  or  was 
claimed  to  be  the  paramount  title,  but  that 
the  title  to  which  be  had  thus  yielded  was  in 
fact  paramount  to  the  title  of  any  one  else. 

2.  And  in  such  an  action,  where  the  assign- 
ment of  the  breach  is  special,  the  special  breach 
averred  mnst  be  the  breach  proven;  otherwise, 
there  will  be  a  fatal  variance  between  the  al- 
legations aud  tlic  proof. 

(Syllabus  by  the  Court) 

Error  from  district  conr^  Saline  county; 
B.  F.  Thompson,  Jndge. 

Action  by  G.  H.  Klrsihner  and  B.  W.  'BJatr, 
assignees  of  J.  A.  Fisher,  against  the  Union 
Pacific  Railway  Company  and  others.  JvOg- 
ment  against  dtfendant  Walker,  wbo  twliigi 
error.  Reversed. 

R.  A.  Lovitt,  for  plaintiff  in  error.  O.  H. 
Kirsbner  and  £1.  W.  filair,  for  defendants  In 
error. 
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GILKBSON,  P.  J.  This  waa  an  acUon  | 
brought  by  C.  H.  Kirshuer  and  E.  W.  Blair, 
aaslgnees  of  one  J.  A.  Fisher,  plaintiffs,  against 
the  Uniffli  raclflc  Railway  Company,  WUllam 
Walker,  and  Ana  Walker,  defendants,  In  the 
district  court  of  Saline  county,  Kan.,  upon  al- 
leged breach  of  covenants  of  warranty.  Trial 
had  before  court  and  Jury.  General  verdict 
and  special  findings  returned  by  Jury.  Judg- 
ment rendered  thereon  against  the  defendant 
A^'llliam  Walker,  for  the  sum  of  f389  and  costs. 
'WiUiajn  Walker  brings  case  here  for  review 
upon  petition  in  error  and  case  made. 

The  petition  in  the  court  below  sets  forth: 
On  December  17.  1881,  the  Union  Pacific  Rail- 
way Cumpany,  in  consideration  of  the  sum  of 
SIOS.78,  conveyed  to  WlUtam  Walker,  by  deed 
of  general  warranty,  the  following  tract  of  : 
laud;  The  S.  K.  Vi  of  the  S.  W.  V4  of  section  0.  i 
township  li  S.,  of  L-auge  1  W.,  containing  40  j 
acres.    Tliat  on  August  IS,  1883,  WiUiam  . 
Walker  and  wife,  in  cousideratlou  of  the  sum 
of  conveyed  the  same  laud,  by  deed  of 

general  warranty,  to  one  J.  A.  Fisher.  That 
on  September  17,  1884,  Jesse  A.  Fisher  and 
wife,  in  cuuslderatlon  of  the  sum  of  $U00,  con- 
veyed the  same  land  by  deed  of  general  war- 
ranty to  one  William  A.  Martin.  That  on 
March  23,  1S8S,  WilUam  A.  Martin  and  wife, 
in  coQsiacration  of  the  sum  of  $UO0,  convey- 
ed the  same  land,  by  deed  of  general  war- 
ranty, to  one  J.  A.  Fisher.  That  on  the  16th 
(lay  of  Xovember,  1S88,  the  said  Jesse  A. 
Fisher  was  ousted  and  dispossessed  from  all 
of  said  laud  aud  tenements  by  a  paramount 
title  In  the  government  of  the  United  States. 
And  that  by  vhtue  of  a  certain  assignment, 
to  wit:  "For  value  received,  we  hereby  sell, 
assign,  aud  transfer  unto  C.  H.  Kirshuer  and 
E.  W.  Blair  all  my  Interest,  right,  title,  de- 
mand, claim,  and  cause  of  action  against  the 
Union  Pacific  Railway  Company  and  William 
"tt'alker  aud  Aun  Walker  for  breach  of  cov- 
enants of  wari-auty  in  the  sale  and  convey- 
ance to  me  of  the  southeast  quarter  of  the 
southwest  ijuarter  of  Sec.  0,  Twp.  14  south, 
of  range  1  west,  in  Saline  county.  Kansas. 
[Signed]  J.  A.  Fisher,"— the  said  Kirshuer 
and  Blair  became  entitled  to  all  the  rights  of 
the  said  Jesse  A.  Fisher,  and  pray  Judgment 
against  the  said  defendants,  the  Union  Pacific 
Railway  Comimny  and  William  Walker  and 
Ann  Walker.  Jointly,  for  the  sura  of  $1,000. 
The  record  discloses  that,  after  the  action 
was  coinmciiced,  a  judgment  was  recovered 
against  the  Union  Pacific  Railway  Company 
on  the  17th  of  June,  1800,  in  the  sum  of 
5231),  In  favor  of  Kirshuer  and  Blair,  which 
waa  paid  by  tlie  comiwiny  to  Kirshuer  and 
Blalr.  and  was  received  by  them  in  full  satis- 
faction of  the  claim  against  the  comi>any. 

In  an  action  by  the  grantee  to  recover  dam- 
ages for  the  bi-each  of  covenant  contained  in 
a  deed,  where  the  plaintiff  claims  to  have  yield- 
ed possession  to  a  iKiramouut  title,  it  is  in- 
cumbent upon  lilm  to  show  by  sut^liieut  evi- 
dence, not  only  that  he  yielded  thepossessluuof 
the  proi}erty  to  what  lie  supposed  to  be  a  para- 


mount title,  but  that  such  title  was.  In  fact, 
paramount  to  the  title  of  any  one  else  to  such 
property.  Sheetz  v.  Ix)ngIolB,  GO  Ind.  491;  Clark 
V.  Mumford,  02  Tex.  531.  In  this  case  the 
petition  alleged:  That  the  defendants  cov- 
enanted in  and  by  their  deed  that  tbey  were 
lawfully  seised  of  the  property;  that  the  same 
was  free  and  clear  of  all  incumbrances;  that 
they  guarantied  the  quietand  peaceable  posses- 
sion thereof;  and  that  they  would  warrant  and 
defend  the  title  thereto  against  all  lawful 
claims,  etc.  That  the  defendants,  at  the  time 
they  executed  their  said  deeds,  did  not  have 
a  good  and  sufficient  title  to  said  premises, 
but  that  the  paramount  title  to  said  land  waa 
at  that  time  In  the  United  States  government; 
that,  by  virtue  of  said  paramount  title,  the 
said  Fisher  was  evicted,  on  or  about  Novem- 
ber 10,  1S88.  These  are  material  allegations; 
yet  there  Is  no  evidence  in  the  record  that 
teuded  to  sustain  them.  Fisher's  testimony 
was  twice  taken  in  this  action,  but  if  be  had 
ever  been  ousted  and  evicted  from  the  posses- 
sion of  this  property,  or  If  he  yielded  posses- 
sion to  what  he  supposed  to  be  a  paramount 
title,  he  failed  to  testify  to  any  such  fact. 
His  testimony  on  this  point  is:  "Ques.  Vou 
say  you  took  possession  of  the  40  acres  after 
the  pun-hase.  How  h)ng  did  you  continue  in 
possession  of  the  40  acres  above  described? 
Ans.  I  had  possession  or  control  of  the  40 
acres  up  to  about  the  early  part  of  1888,  when 
another  party  got  control,  through  filing  a 
claim  for  the  forty  acres  in  the  land  oftlce. 
:Slnce  then  1  have  bad  no  possession  or  con- 
tnd  of  the  forty  acres."  If  we  take  the  rec- 
ords of  the  United  States  land  office,  which 
were  introduced  over  the  objection  of  the  de- 
fendont,  to  be  competent  as  evidence  of  evic- 
tion, but  not  to  establish  that  the  recovery  oe 
eviction  was  under  paramount  title  as  against 
Walker,  who  was  not  a  party  or  privy  thereto 
(Clark  V.  Mumford,  62  Tex.  531;  Rawle,  Cov. 
p.  220),  we  find  that,  at  the  time  of  the  ex- 
ecution of  the  deeds,  there  was  no  assertion 
of  outstanding  title,  not  even  a  claim  of  this 
kind,  as  all  of  the  deeds  were  executed  be- 
tween December,  1881,  and  April,  18S0;  and 
the  contest  shown  by  the  United  States  land 
office  records  'n'as  not  instituted  until  some 
time  In  1887,  and  not  finally  decided,  nor  did 
it  go  Into  effect,  until  October  20,  1888.  Yet 
the  testimony  of  Fisher  shows  that,  long  prior 
to  this  decision,  be  ceased  to  have  any  posses- 
sion or  control  of  this  land.  How,  then,  can 
it  be  said  that  he  yielded  poes^lon  to  a 
paramount  title,  or  to  what  he  supposed  to  be 
a  paramount  title,  of  which  the  evidence  falls 
to  show  he  liad  any  knowledge.  Did  be  ever 
investigate  the  matter  of  title  in  any  manner 
before  lie  left  the  land?  The  record  Is  silent 
as  to  this,  and,  from  all  that  appears  therein, 
Fisher  may  have  sold  the  land— parted  with 
all  his  title— early  in  ISSS,  and  to  the  party 
whom  he  claims  got  control  of  it  by  filing  on 
the  same  in  the  United  States  land  office, 
though  there  is  no  competent  evidence  of  any 
such  filing  having  been  made.  Kor  is  it  couced- 
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ed  or  admitted  Id  this  case  tliat  the  title  was  in 
the  government.  Now,  if  be  surrendered  pos- 
session to  some  party  claiming  to  have  the 
right  of  entrj-,  hut  who  hnd  no  such  right 
"early  in  the  year  1888,"  then  it  cannot  he 
said  he  yielded  possession  to  the  paramount 
title.  If  the  plHintlfE  yields  possession  with- 
out suit  to  a  paramount  title,  In  a  suit  against 
his  warmntor  on  covenant,  he  assumes  the 
hurden  of  showing  that  the  title  to  which  he 
yielded  was  the  paramount  title.  Clark  v. 
Mumford,  62  Tex.  531;  Woodford  v.  Leaven- 
worth, 14  Ind.  31X;  Marvin  v.  Applegate,  18 
Ind.  425;  Crance  v.  Collenbaugh,  47  Ind.  256; 
Slieetz  V.  Louglois,  GO  Ind.  499. 

The  evictiou  or  ouster  was  not  pleaded  In 
general  tonus,  but  a  particular  kind  of  evic- 
tion was  alleged,  and  an  issue  was  Joined 
thereon.  The  evidence  should  have  supported 
the  allegation.  It  does  not.  A  party  cannot 
allege  one  thlug,  and,  to  support  the  same, 
prove  a  state  of  facts  dissimilar  thereto.  Gar- 
vey  V.  Fowler,  4  Saudf.  605;  Railway  Co.  v. 
Young,  8  Kan,  443;  Railway  v.  Dunmeyer,  19 
Kan.  539.  In  Dugger  v.  Ogleshy,  3  111.  App. 
04,  it  was  held:  "In  case  of  covenant  for 
quiet  enjoyment  and  general  warranty,  the 
assignment  of  a  hreach  must  be  si)eclal;  oth- 
erwise, the  covenantee  might  recover  for  an 
eviction  occasioned  by  his  own  act.  The  spe- 
cial hreach  averred  must  be  the  breach  prov- 
en; otherwise  there  will  he  a  variance."  See, 
also,  Owen  v.  Thomas,  33  111.  320;  Marston  v. 
Hobba,  2  Mass.  437;  Fowler  v.  Poling,  6 
Barh.  165.  We  think  the  plaintiffs  helow  have 
wholly  failed  to  sustain  their  case  by  suf- 
liclent  evidence,  and  that  the  variance  be- 
tween the  breach  averred  and  the  one  proven 
Is  fatal.  The  Judgment  In  this  case  will  be 
reversed,  and  case  remanded,  for  further  pro- 
ceedings therein.  In  accordance  with  this  opin- 
ion. All  the  Jtidges  concurring. 


HALE  T.  STERT. 
(Court  of  Appeals  of  Colorado.  Nov.  11, 18Q5.) 
Cancellation  op  Hortoaqr  —  Intoxication  or 

MuBTQAOOH. 

1.  A  mortftane  executed  by  one  so  intoiicat- 
cd  as  to  he  without  couseutiug  capacity  will  be 
set  aside. 

2.  A  findins  on  conflicting  evidence  will  not 
on  appeal  be  disturbed. 

Error  to  district  court.  Arapahoe  county. 

Action  by  Chauncey  E.  Stery  against  Emily 
Hale  for  cancellation  of  a  mortgage.  From  a 
Judgment  for  plaiatlff,  defendant  brings  er- 
ror. Affirmed. 

Geo.  0.  NorriB,  for  plaintiff  In  error.  G.  W. 
Taylor  and  S.  A.  Osbom,  for  defendant  In 
error. 

BISSELL.  J.  On  the  6th  of  July,  1892, 
St^ry  executed  a  general  mortgage  on  the  fix- 
tures and  stock  In  trade  of  his  bakery  to 
Mrs.  Hale.  The  mortgage  was  foreclosed  In 
the  ensuing  August,  the  property  sold,  and 


the  proceeds  applied  by  Mrs.  Hale  to  her 
own  use.  Stery  brought  this  suit  to  cancel 
the  mortgage,  and  recover  the  tlaniagw  re- 
sulting from  the  foreclosure.  The  circum- 
stances of  the  transaction  are  somewhat  pe- 
eiUlar.  The  ease  lacks  some  of  the  elements 
of  an  actual  or  an  active  fraud  perpetrated 
by  the  holder  of  the  Instrument.  Tlie  real 
gravamen  of  the  suit  is  found  In  the  allega- 
tions which  charge  Story's  incapacity  to  ex- 
ecute the  Instrument.  He  alleges  he  was 
drunk,  and  had  no  knowledge  of  the  making 
of  the  Instruuient,  or  of  any  of  the  matters 
attending  the  transaction.  This  Is  the  only 
fraud  charged.  He  does  not  aver  that  Mrs. 
Hale  In  any  manner  Induced  his  situation, 
and  admits  Jt  was  purely  voluntary.  The 
only  aiding  fact  Is  the  asserted  lack  of  con- 
sideration to  support  the  transfer.  Hie  only 
possible  doubt  respecting  the  accuracy  of  the 
Judgment  springs  from  this  circumstance. 
Mra.  Hale  denied  the  allegetl  Incapacity,  and 
stated  that  Stery  was  Indebted  to  her  In  a 
sum  much  beyond  the  amount  of  the  mort- 
gage. Had  this  question  been  tried,  the  case 
would  have  been  free  from  the  slightest  em- 
barrassment, hut  counsel  stipulated  to  try 
the  case  on  the  single  question  of  the  legality 
of  the  mortgage.  The  court  Intimated,  at 
the  conclusion  of  the  testimony,  that  a  de- 
cree should  be  drawn  expressly  reserving  to 
Mrs.  Hale  the  right  to  maintain  a  su^t  on  any 
claim  which  she  might  have  against  Stery. 
This  was  not  done,  but  the  Judgment  spe- 
clflcally  canceled  the  mortgage.  During  the 
progress  of  the  trial,  Mrs.  Hale  testified  gen- 
erally concerning  the  account  between  her 
and  Stery,  gave  the  sources  of  the  funds 
which  she  claimed  to  have  loaned  him,  and 
attempted  in  a  general  way  to  state  It. 
Stery  denied  the  Indebtedness.  There  was 
no  evidence  about  it  save  that  given  by 
these  parties,  aside  from  proof  of  some  ad- 
missions by  Stery  of  the  amount  of  the  claim 
and  the  genuineness  of  the  security.  If  this 
In  any  wise  tends  to  prejudice  the  plaintiff  in 
error,  It  procet^ds  from  her  failure  to  insist 
on  an  adjudication  respecting  this  debt. 
Stery  produced  much  evidence  to  show  that, 
about  the  4th  of  July,  he  started  on  a  pro- 
tracted spree,  which  lasted  until  some  time 
in  August  The  evidence  which  he  offere<i 
tended  to  show  that  he  was  drunk  for  sev- 
eral weeks  from  the  commencement  of  his 
dissipation,  and  during  all  that  time  was  to- 
tally Incapacitated  to  transact  business,  or 
to  understand  what  he  was  about.  Mrs. 
Hale  admitted  his  intoxication,  but  put  the 
date  at  which  he  became  Incapacitated  to 
transact  business  subsequent  to  the  6th  of 
July,  when  he  gave  the  mortgage.  Her  own 
evidence  and  that  of  the  witnesses  which 
she  produced  tended  In  the  same  direction. 
That  Stery  commenced  to  drink  before  the 
6th  is  conceded  by  both  parties,  the  sharply 
defined  issue  being  made  as  to  the  time  at 
which  he  became  so  drunk  as  to  be  ren- 
dered Incapable  to  understand  and  know 
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what  he  was  about.  The  evldeoee  was  very 
conflicting.  The  court  found  with  Stery.  He 
bcl<l  him  entitled  to  the  conc^tlon  of  the 
mortgage,  found  the  value  of  the  property 
to  be  $1,000,  and  adjudged  blm  damages  In 
that  sum. 

Assuming  the  accuracy  of  the  court's  con- 
clusions respecting  the  facts,  there  Is  no  ques- 
tion concerning  the  rightfulness  of  the  judg- 
ment It  was  early  decided  under  the  civil 
law,  according  to  Pothler,  ''that  drunken- 
ness, wlien  It  goes  so  far  as  absolutely  to  de- 
stroy the  reason,  renders  a  person  In  this 
state,  so  long  as  it  continues,  Incapable  of 
contracting,  since  It  renders  him  Incapable 
of  consent."  Poth.  Obi.  pt  1,  c.  1,  art.  i,  $  1. 
The  earlier  decisions  of  the  common  law 
were  not  thus  lenient  to  the  foibles  and  mis- 
fortunes of  tliose  who  executed  contracts 
while  in  a  state  of  Inebriety.  The  later  de- 
cisions, however,  seem  to  have  pretty  gen- 
erally adopted  the  mie  of  the  civil  law;  and, 
wherever  suits  have  been  brought  in  equity 
to  cancel  and  set  aside  instruments  which 
luive  been  executed  at  a  time  when  the  con- 
tracting party  was  incai>able  of  consent,  the 
courts  have  been  liberal  in  extending  their 
protection.  Motives  of  public  policy  seem  to 
be  the  ground  upon  which  the  chancery 
courts  hare  based  their  decisions.  Whatever 
reasons  are  assigned,  they  all  reach  the  same 
result,  and  never  hesitate  to  set  aside  con- 
tracts which  have  been  entered  into  under 
circumstances  which  lead  the  court  to  be- 
lieve their  enfori'cment  would  be  unjust  and 
inequitable.  No  mflexible  rule  has  been 
adopted.  Regard  Is  always  had  to  the  at- 
tendant facts,  to  the  matter  of  the  considera- 
tion, to  any  advantage  which  has  been  de- 
riveil  from  the  agreement,  and,  in  general, 
to  all  those  things  which  in  equity  are  re- 
garded as  determining  factors  In  estimating 
the  fairness  of  the  agreement  and  the  good 
faith  of  the  parties.  Crane  v.  Conklin,  1  N. 
J.  Eq.  34G;  Duncan  v.  McCuUough.  -4  Serg.  & 
R.  4S.1;  Caulklns  v.  Fry,  85  Conn.  170;  Johns 
V.  Fritchey,  30  Md.  2.j8.  These  cases  are  suf- 
ficient to  lllustrat '  the  geueral  rule  which 
prevails  in  the  courts,  aud  the  limitations 
usually  put  on  the  application  of  the  doc- 
trine. If  the  defendant  had  set  up  an  In- 
debtedness between  heraelf  and  Stery,  and 
Insisted  on  the  trial  of  that  issue  and  the 
reduction  of  his  damages  to  the  extent  of  the 
outstanding  debts,  another  and  a  different 
question  miyht  have  been  presented.  The 
only  thing  which  we  consider  and  decide  is 
the  rightfulness  of  the  Judgment,  which  we 
treat  as  based  on  the  fact  that  Stery  was  in- 
capable of  contracting  when  he  signed  tlie 
mortgage.  If  this  fact  be  conceded,  the  judg- 
ment Is  right.  He  was  found  to  be  without 
couscnting  capacity.  He  had  a  right  to  have 
the  instrument  canceled,  and  to  recover  any 
damages  resulting  from  its  enforcement. 
The  state  of  the  account  between  tlie  parties 
was  undoubtedly  a  matter  of  legitimate  evi- 
dence, aa  tending  to  show  the  presence  or  ab- 


sence of  a  consideration  for  the  Instrument, 
and  as  tending  to  support,  on  the  one  side, 
the  contention  that  the  transaction  was 
fraudulent  in  law,  and,  on  the  other.  Its  per- 
fect fairness  and  freedom  from  an  effort  or 
desire  to  overreach  the  contracting  party. 
We  do  not  intend  to  intimate  that  this  would 
have  prevented  the  cancellation  of  the  in- 
strument. Undoubtedly,  If  Stery  was  in- 
debted to  Mrs.  Hale,  and  the  debt  was  due  at 
the  time  the  suit  was  brought,  she  might,  if 
the  matter  was  a  legitimate  subject  of  con- 
sideration in  that  kind  of  a  suit,  have  re- 
duced the  damages.  This  we  do  not  decide. 
We  simply  concur  with  the  trial  court  in  Its 
conclusions  respecting  the  execution  of  the 
mortgage.  Whatever  may  be  our  own  con- 
victions in  the  premises  as  the  result  of  an 
examination  of  the  record,  we  are  bound,  un- 
der the  well-settled  practice,  to  accept  the 
conclusions  of  the  trial  judge  when  we  find 
in  the  record  sufficient  evidence  on  which  to 
rest  them.  It  would  be  Imiwsslble  to  dis- 
turb the  Judgment  without  a  violation  of  this 
settled  rule.  Since  the  court  decided  the  case 
on  oontllctlng  testimony,  and  Its  judgment 
is  supported  by  evidence  in  the  record,  and 
1b  in  harmony  with  the  law,  U  must  be  af- 
firmed. Affirmed. 


VAN  BITREX  v.  PEOPLE. 

(Court  of  Appeals  of  Colorado.   Nov.  11.  1895.) 

False  Fubtensrs  —  Evidence  —  Instku ctions  — 
Delay  in  Tkiai,— Effect. 

1.  In  a  proapciition  for  obtaiiiins  mouoy  by 
fnlw  rcpreflcutations  as  to  the  vnliip  of  the 
inortRago  security  Riven,  to  prove  tlint  the  len- 
der did  not  rely  on  the  mortgage,  evidence  as 
to  the  Iirui&cifil  condition  of  an  indorser  thereon 
at  the  time  of  the  maturity  of  the  note  !s  in- 
admisaiblo. 

2.  In  8i!ch  a  case  an  instruction  to  find  for 
defendant  if  the  lender  relied  "solely"  on  the 
indorsom(*nt  is  not  ground  for  reversal,  where 
the  court  also  instmeted  ttie  Jury  that,  to  war- 
rant a  conviction,  tliey  must  tiud  tliat  the  rep- 
resentations as  to  the  valnc  of  the  mortgage 
wan  faltie,  and  that  the  lender  pnrtfd  with  her 
mou^  by  reason  of  reiinnoe  thiToon. 

3.  Oeo.  St.  1883,  §  Ifillt.  provides  that  if 
any  perKou  shall  be  committed  for  a  crime, 
and  shnll  have  been  admitted  to  bail,  the  court 
may  cnntiniic  the  trial  to  a  third  term  if  it  sliall 
nppenr  tlint  the  witnessea  for  the  Btnte  ari'  ab- 
sent; such  witnesses  beinfr  mentioned  by  iinme, 
aud  the  court  shown  wherein  their  testimony  is 
material.  Held,  that  where  three  full  terniM 
pam.  after  a  person  has  been  indicted  and 
leased  on  bail,  without  any  action  on  the  xmrt 
of  the  state,  the  prisoner  Is  entitled  to  his  lib- 
erty. 

Error  to  district  court.  Arapahoe  county. 
Myron  Van  Buren  was  convicted  of  a 
crime,  and  brings  error.  Rerersetl. 

Wells,  Taylor  &  Taylor  and  N.  B.  Baehtcll. 
for  plaintiff  in  error.  B.  L.  Carr,  Atty.  Gen., 
for  the  People. 

BI.'^SELL,  J.  Myron  Van  Buren,  the  plain- 
tiff iu  error,  was  Indicted  in  the  disti'ict 
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court  of  Arapnhoe  county,  and  charged  with 
having  obtained  $1,500  from  Mary  Snltjer 
by  making  divers  and  false  representations 
concerning  the  value  of  the  security  which 
he  gave  for  the  payment  of  the  money.  The 
loan  was  not  paid.  It  resulted  In  this  prose- 
cution. A  slight  narration  of  the  circum- 
stances is  essential:  Miss  Snitjer  and  her 
sister  had  some  Idle  money.  T.  S.  Schles- 
slnger  and  Van  Buren  composed  the  firm  of 
Schlessinger  &  Co.,  and  were  engaged  In 
procuring  loans,  and  doing  generally  those 
things  which  arc  Incident  to  a  brokerage 
and  real-estate  business.  Tlie  firm  procured 
loans  for  other  parties,  which  were  prompt- 
ly paid.  Subsequently,  Van  Buren  went 
with  Schlessinger  to  Miss  Snltjer  to  procure 
some  money  for  his  own  use.  There  is  a 
conflict  In  the  testimony  concerning  all  of  the 
details  of  the  transaction.  We  sliall  accept 
the  verdict  of  the  jury,  and  simply  state  the 
facts  as  they  must  be  assumed  to  exist  ac- 
cording to  that  verdict,  without  the  pur- 
pose to  express  any  conviction  on  our  part 
respecting  them.  Schlessinger  had  been  In 
the  mill  business  In  Gilplu  county  for  some 
time,  and,  when  the  loan  was  made,  had 
considerable  property.  He  was  worth  about 
91^,000.  In  the  couree  of  his  business  he 
bought  lands  for  the  timber,  which  he  cut, 
reduced  to  lumber,  and  marketed.  One  of 
the  tracts  which  he  purchased  was  a  quar- 
ter section  In  section  IG,  township  2,  near 
what  l8  called  "Tucker's  Gap."  He  got  this 
land  of  Beaman  In  1889.  A  deed  was  exe- 
cuted at  that  time,  but  at  his  request  it  was 
afterwards  deeded  by  Beaman  to  Van  Bu- 
ren, the  defendant.  This  was  shortly  before 
the  money  was  borrowed  from  Miss  Snltjer. 
The  parties  went  to  Miss  Snltjer  with  a  se- 
curity executed  on  the  land,  and  with  a  note 
signed  by  Van  Buren,  which  was  Indorsed 
by  Schlessinger  either  before  the  note  was 
taken  to  the  house,  or  indorsed  there  when 
the  loon  was  made.  This  matter  is  In  dis- 
pute and  unimportant  Van  Buren  stated 
the  quarter  section  was  a  ranch  or  farm. 
Miss  Snltjer's  understanding  was  that  It  was 
farming  land  of  the  value  of  four  or  five 
thousand  dollars,  and  adequate  security  for 
tlie  amount  of  the  loan.  Miss  Snitjer  testi- 
fied the  loan  was  made  on  the  strength 
of  this  real-estate  security,  and  not  on 
the  strength  of  Schlesslnger's  Indorsement, 
though  this  question  was  left  to  the  Jury  un- 
der Instructions  which  would  guard  their 
finding  In  respect  to  this  matter.  At  the 
trial  It  was  shown  the  land  was  nothing  but 
a  piece  of  rocky,  mountainous  soil,  scarcely 
capable  of  cultivation,  and  of  very  little,  if 
any,  value.  The  whole  case  turned  on  the 
character  of  the  representatlonB  respecting 
the  quality  and  value  of  the  land,  and  the 
reliance  which  Miss  Snitjer  placed  on  them, 
and  their  truth  or  falsity.  All  these  matters 
were  submitted  to  the  jury,  who  found  the 
defendant  guilty.  Then  is  nothing  In  the 
record  which  would  lead  us  to  disturb  the 


verdict  because  It  is  unsupported  by  the  evi- 
dence. Sundry  errors,  however,  are  laid  and 
discussed  by  counsel. 

The  first  respects  the  substance  of  the  In- 
dictment. It  Is  claimed  to  be  InsufBcleut  In 
Its  statement  of  the  details  of  the  transac- 
tion. The  defects  are  not  Rpcclfically  poinied 
out,  nor  is  the  contention  respecting  it  8ui>- 
ported  by  the  citation  of  either  precedent  or 
authority.  It  does  not  appear  to  conflict 
with  the  settled  low  touching  these  matters, 
nor  do  we  find  m  the  reasons  assigned  any 
ground  for  adjudging  It  an  Inadequate  plwid- 
Ing,  We  therefore  conclude  it  to  be  good, 
and  the  error  not  well  laid. 

During  the  progress  of  the  trial  a  good  deal 
of  evidence  was  introduced  respecting  Schlrs- 
singer's  flnancial  ability  and  solvency.  The 
defendant  sought  to  show  that  he  was  solvent 
when  the  note  matured.  Bankers  and  busi- 
ness men  were  called  and  Interrogated  alKxit 
this  matter.  The  testimony  was  excluded,  and 
counsel  assign  the  exclusion  as  error.  Tlu-re 
are  two  answers  to  the  contention:  In  the 
first  place,  Schlesstnger's  flnancial  condition  at 
the  time  of  the  maturity  of  the  note  in  no 
manner  tended  to  disprove  the  charge,  nm  did 
It  bear  on  the  question  of  the  Intent.  Of 
course,  Schlesstnger's  financial  condition  as  an 
indorser  was  a  proper  nuitter  of  proof,  when  It 
was  confined  to  the  time  of  the  transaction. 
This  evidence  would  be  of  vital  consequence 
in  the  settlement  of  the  question  as  to  Van 
Buren's  intent  when  he  made  the  statements, 
and  as  to  the  reliance  Miss  Snitjer  placed  on 
them  when  she  made  the  loan.  They  were  ad- 
missible for  no  other  purpose,  and  all  legiti- 
mate tc^itlmony  In  that  direction  was  admitted 
by  the  court.  The  form  In  which  the  ques- 
tions were  put  would  also  make  them  open  to 
objection,  and  the  court  could  very  properly 
have  excluded  the  testimony,  without  regard 
to  the  other  ctmslderatlon.  Intimately  asxo- 
dated  with  this  proposition  Is  the  enxir  laid 
on  the  instructions.  The  principal  objection 
Is  based  on  one  wherein  the  jury  were  told, 
"If  thoy  found  from  the  evidence  that  Miss 
Snltjer  was  induced  to  part  with  her  money 
solely  by  reason  of  Schlesalngcr's  Indorse- 
ment, and  that  she  would  not  otherwise  have 
parted  with  It,  they  must  find  for  the  defend- 
ant." Counsel  Insists  the  use  of  the  word 
"solely"  must  have  misled  the  Jurj',  and.  o..' 
necessity,  makes  the  Instruction  erroneous. 
We  cannot  so  conclude.  The  jury  were  vlr- 
tiially  told,  If  the  Indorsemeut  was  the  induce- 
ment which  led  Miss  Snitjer  to  part  with  her 
money,  the  defendant  must  be  acquitted. 
Coupled  with  the  other  parts  of  the  cliarge, 
which  In  plain  terms  told  the  jury  that,  even 
though  they  found  the  representatI(His  to  have 
been  made  and  to  be  false,  they  must  also 
find  the  prosecuting  witness  relied  on  them, 
and  parted  with  her  money  by  reason  of  such 
reliance,  it  becomes  an  unobjectionable  Instruc- 
tion, and  a  fair  statement  of  the  law.  Taken 
as  a  whole,  the  charge  was  eminently  ftilr,  ex- 
ceedingly guarded,  and  a  clear  expreaalfm  oC 
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the  niles  by  which  the  Jury  should  be  guided. 

There  Is  another  matter,  of  much  graver  Im- 
IMrtance,  which  must  result  Id  the  di8cbarge 
of  the  prisoner,  whatever  may  be  our  convle- 
tloua  respecting  his  guilt  or  Innocence.  The 
Indictment  was  found  before  the  January  term 
of  1802,  and  a  capias  Issued  for  the  arrest  of 
the  defendant.  He  was  brought  In  at  the  next 
term,  and  fuinished  with  a  copy  of  the  in- 
dictment and  a  Ust  of  the  jurors.  He  does  not 
ficein,  then  or  ever  afterwards,  to  have  been 
called  oa  to  plead,  nor  was  an  Issue  ever  form- 
ed between  the  people  and  the  defendant. 
This  Is  dmply  stated  by  way  of  history,  and 
not  as  a  basis  on  which  to  predicate  the  subse- 
quent discussion.  The  defendant  was  not 
tried  at  that  January  term,  nor  at  the  follow- 
ing terms  then  ensuing,  to  wit,  the  April  term, 
the  September  term,  and  the  January  term 
of  ISaS.  The  people  made  no  application  to 
continue  the  cause  from  term  to  term.  There 
Is  no  affidavit  in  the  record,  nor  was  any  mo- 
tion miide  bnsed  mi  a  showing  to  continue  the 
cnse  because  of  the  absence  of  witnesses.  It 
ilius  api)earfi  four  full  terms  elapsed  after  the 
finding  of  tile  Indictment  before  the  case  was 
railed  for  trial.  Three  full  terms  elapsed  after 
the  issuance  of  tiie  capias  and  the  arrest  of 
the  defendaut,  without  application  on  the  part 
of  the  people  to  postpone  or  delay  the  trial. 
These  facts  present  the  rery  simple  question 
whether,  under  section  1016  of  the  (jeneral 
Statutes  of  1883,  the  defendant  was  entitled  to 
his  liberty.  This  whole  matter  with  reference 
to  persons  who  are  committed  without  bail 
was  very  fully  discussed  In  an  opinion  ren- 
dered by  this  court  in  1803,  Cummins  T.  Peo- 
ple, 4  Colo.  App.  71,  S4  Pac.  734.  Reviewing 
then  all  the  authorities  which  were  accessible, 
the  court  concluded  that  a  failure  of  the  people 
to  try  a  defeiulnut  within  the  time  specified  by 
that  act  entitled  hhu  to  his  dischai-ge.  The 
only  questiou  Is  whether  the  same  rule  applies 
to  those  who  are  out  on  ball,  in  case  the  people 
permit  three  tenms  to  elapse  without  a  stat- 
uturj-  appIK;ation  for  a  continuance.  We  can- 
not hold  otlierwise.  Tlie  section  Is  plain,  defi- 
nite In  its  terms,  and  evidently  provides  for 
two  classes  of  cases,— one  where  the  defend- 
ant is  not  admitted  to  bail,  and  tiie  other  where 
he  is  out  on  recognizance.  In  the  one  case  not  i 
more  than  two  terms  must  be  permitted  tu 
elapse,  aud  in  the  other  a  third  may  go  by,  If 
the  people  apply  for  a  CMitiuuance  because  of 
the  absence  of  witnesses.  The  provision  that 
the  defendant  must  be  set  at  liberty  If  not 
tried  wltliin  the  designated  time  applies  In  the 
one  case  as  well  as  In  tlie  other.  The  two 
classes  of  L-ases  are  not  so  totally  distinct,  nor 
60  seiwrately  provided  for  In  the  section,  as  to 
admit  of  any  other  construction.  The  reasons 
which  prevail  in  tiie  fii-st  case  are  equally  co- 
gent in  tlic  second.  The  decisions  of  the  su- 
premo court  and  our  conclusions  in  the  Cum- 
mins Case  are  decisive.  The  Judgment  must 
be  reversed  and  scut  liack,  with  directions  to 
the  district  court  to  discharge  the  defendant. 
Itevei'sed  and  remanded. 


CHILD  et  aL  t.  WHITMAN  et  $\. 

(Coait  of  AmMab  of  Colorado.  Nov.  11, 1806.) 

Convbta:icb  o*  Watbr  Bioot— Amiitdiibiit  or 
Obobu. 

1.  A  deed  containing  no  reference  to  a  ditcb 
which  supiilles  water  to  the  land  conveys  no  in- 
terest in  the  ditch. 

2.  As  (ien.  Kt  1883.  S  1788.  limits  the  time 
within  which  the  district  court  may  permit  a 
reargumeut  or  review  of  an  adjudication  un- 
der the  irrigation  act.  the  court  has  no  power 
to  amend  a  decree  after  the  expiration  of  euch 
time. 

Appeal  from  district  court,  Huerfano  coun- 
ty. 

Proceeding  by  Briggs  N.  Whitman  and  an- 
other against  Daniel  W.  Child  and  othera 
to  amend  a  decree  under  the  Irrigation  act. 
Judgment  was  rendered  for  petitioneis,  and 
defendantfl  appeal.  Reversed. 

Lipscomb  &  Hodges,  for  appellants. 

BISSELL,  J.  This  was  a  direct  proceed- 
ing Initiated  by  Whitman  and  Mott,  the  ap- 
pellees, to  amend  a  decree  which  had  been 
cntcroil  In  iSeptember,  1888,  on  a  petition 
filed  by  them  under  the  Irrigation  act  to 
obtain  an  adjudication  of  the  riffhts  and 
priorities  in  what  is  known  as  the  "Hk-kland 
Ditch,"  which  took  Its  water  from  Apache 
creek  in  Huerfano  county,  Colo.  Child  and 
Bradley  were  parties  to  the  suit  of  18S.S,  and 
adjudged  owners  of  the  entire  ditch  and  en- 
titled to  priority  in  the  use  of  the  waters  it 
carried.  The  present  record  does  nnt  advise 
us  as  to  the  extent  and  scope  of  that  litiga- 
tion. In  this  action  the  appellees  nttacki  d 
the  decree,  claimed  a  half  ownership,  and 
Sought  to  obtain  an  amendment  of  the  judg- 
ment and  a  decree  establishing  their  title  to 
this  Interest.  The  present  proceeding  was 
begun  in  1S03,  and  summons  was  soiTod  on 
the  defendants  July  7th.  At  what  date  the 
complaint  was  filed  does  not  appear,  though 
it  was  verifie;!  In  June  and  possibly  may 
hove  been  filed  In  that  month.  The  com- 
plaint was  demurred  to  because  of  the  In- 
sufiicieucy  of  Its  statement,  but  for  some 
reason  the  demurrer  was  abandoned  and  tlie 
matter  proceeded  to  a  hearing.  Both  par- 
ties were  represented  by  counsel,  who  stipu- 
lated the  matter  might  proceed  regardless 
of  any  ot>JectIou3  concerning  the  form  of  the 
notice,  the  publication  of  the  time  of  hear- 
ing, or  any  defects  or  omissions  (n  the  form 
of  the  pleadings.  Under  this  stipulation  the 
case  was  heard  by  a  referee.  Ue  found  the 
petitioners  entitled  to  an  Interest  in  the 
ditch.  The  report  was  ultimately  conflrmetl, 
and  a  decree  entered  confirming  the  petition- 
ers' intere.st.  The  only  evidence  which  they 
produced  concerning  their  title  was  what 
tended  to  show  the  grant  of  a  permission  or 
license  from  the  original  locator.  Alexander 
Hlckland,  and  his  successor  in  Int*  rest,  John 
Hickland,  to  one  Doze.  After  Doze  had 
used  it  for  some  time  he  attempted  by  p  trol 
to  transfer  the  same  license  to  one  Tuise, 
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and  the  appellees  claim  to  derive  their  title 
from  theae  antecedent  licensees.  They  of- 
fered no  evidence  of  any  transfer  or  deed 
conveying  the  interest,  other  tlian  a  deed  to 
the  land  on  which  the  water  had  been  used. 
The  conveyance  contained  no  reference  to 
the  ditch,  nor  were  there  any  apt  words  of 
alienation  In  It.  It  Is  difficult  to  apprehend 
the  foundation  of  the  Judj;mcnt.  It  is  well 
established  that  an  interest  In  a  ditch  is 
property,  which  may  be  transferred  or  con- 
veyed, subject  to  the  same  limitations  and 
restrictions  which  attend  a  conveyance  of 
real  property.  A  conveyance  of  land  with- 
out mention  of  a  water  right  cannot  be  tak- 
en to  transfer  an  interest  in  a  dit(rh.  al- 
though the  water  carried  may  have  been 
used  upon  the  land.  In  this  state  tt  Is  re- 
garded as  an  Independent  right,  which  may 
be  the  subject  of  sale  and  conveyance,  but  a 
technical  transfer  is  essential  to  vest  in  the 
transferee  a  tlUe  to  the  water.  Burnham  v. 
Freeman,  11  Colo.  001,  19  Pnc.  761;  Strickler 
V.  City  of  Colorado  Springs,  16  Colo.  61.  20 
Pac.  313;  Bloom  v.  West,  3  Colo.  App.  212, 
32  Pac.  846;  Smith  v.  O'Hara,  43  Cal.  371 ; 
Hayes  v.  Fine,  91  Cal.  391,  27  Pac.  772. 
There  was  thus  a  complete  failure  to  prove 
a  title.  Whether  they  are  possessod  of  evi- 
dence which  would  enable  them  to  make  the 
necessary  proof  is  not  dear.  We  are  only 
able  to  say  no  such  legal  proof  was  offered. 

There  is  another  equally  Insuperable  dif!l- 
culty.  The  present  proceeding  was  neither 
an  equitable  nor  a  legal  one  to  establish  the 
appellees'  title.  It  was  a  proceeding  under 
the  Irrigation  statute  to  amend  a  decree 
which  had  l>een  entered  on  a  petition  filed 
under  it.  It  must  be  sustained,  If  at  all,  by 
virtue  of  some  provision  of  the  act.  Under 
section  1788  of  the  General  Statutes  of  1883, 
authority  is  conferred  on  the  district  court 
or  a  judge  thereof  to  permit  a  reargument 
or  a  review  of  such  an  adjudication,  either 
with  or  without  evidence,  on  certain  condi- 
tions, and  subject  to  a  specific  limitation. 
That  section  is  the  only  one  which  grants 
authority  to  the  district  court  to  review  a 
decree  which  it  may  have  entered  under  the 
act,  and  this  authority  Is  subject  to  the  ex- 
pressed limitations.  According  to  the  terms 
of  the  section,  this  right  of  review  or  rear- 
gument is  specifically  limited  to  a  period  of 
two  years  after  the  entry  of  the  original  de- 
cree. Parties  who  have  initiated  proceed- 
ings under  the  act,  or  who  may  have  been 
brought  in  as  parties,  whereby  their  inter- 
ests have  been  settled  and  adjudicated,  must 
proceed  within  that  time.  If  they  are  ag- 
grieved by  the  judgment,  and  seelt  to  modi- 
fy It  under  this  authority.  Nichols  v.  Mcin- 
tosh, 19  Colo.  22,  34  Pac.  27S.  We  do  not  at- 
tempt to  adjudge  what  rights  or  remedies 
are  open  to  persons  who  are  parties  to  those 
proceedings,  other  than  those  which  are  enu- 
merated In  the  act  The  consideration  of 
any  other  question  Is  wholly  unessentiui  to 
our  conclusions.  'We  decide  that,  where  peiv 


sons  are  parties  to  such  proceedings,  and 
they  desire  to  obtain  a  modiflcatlon  of  the 
decree,  and  for  that  purpose  avail  them- 
selves of  the  right  conferred  by  the  Jit-t, 
they  must  bring  themselves  within  Its  pro- 
visions to  obtain  relief  In  this  manner.  The 
present  petition  was  not  filed  until  nearly, 
if  not  quite,  four  years  after  the  entry  of  tlie 
original  judgment,  and  consequently  the 
court  had  no  power  to  amend  it  In  this  pro- 
ceeding. Having  permitted  the  decree  to 
stand  for  more  than  two  years,  the  petition- 
ers were  remediless.  The  court  erred  in  en- 
tering its  decree,  and  the  Judgment  must  be 
reversed  and  remanded,  with  directions  to 
the  court  below  to  enter  a  judgment  dlsmlsft' 
ing  the  petition.  Reversed 


STRATTON  v.  UNIOX  PAC.  RY.  CO. 
(Court  of  Appeals  of  Colorado.  Nov.  11, 181^.) 

FlRBB  8bT  BT  IjOCOMOTIVES. 

In  an  action  against  a  railway  company 

for  (lamaRes  from  fire  commiinicated  by  its  en- 
gine, where  the  evidence  was  that,  live  dayn 
before  the  fire,  shortly  after  tlie  passoge  of 
defendant's  train,  a  fire  started  in  a  stack,  and 
tbut  for  five  days  fire  and  smoke  were  seen 
there,  and  that  the  fire  for  which  plaintiff 
claimed  damages  was  supposed  to  have  started 
from  Buch  first  fire,  but  there  wag  not  evidence 
of  Buch  fact,  a  nonsuit  was  proper. 

Appeal  from  district  court,  Logan  cotmty. 

Action  by  W.  S.  Stratton  against  the  Union 
Pacific  Railway  Company  for  damages  from 
fire  communicated  by  defendant's  engine. 
Judgment  was  rendered  fear  defendant,  and 
plaintiff  appeals.  Affirmed. 

Allen  &  Webster,  for  appellant.  Teller, 
Orahood  &  Morgan,  for  appellee. 

REED,  P.  J.  Appellant  brought  suit 
against  the  railway  company  for  damages 
sustained  by  him  personally,  and  as  assignee 
of  supposed  claims  for  damages  sustained  by 
others,  by  fire  alleged  to  have  been  set  out 
from  an  engine  of  the  defendant  The  suit 
was  brought  in  the  county  court;  a  trial  had 
resulting  In  a  Judgment  for  the  plaintiff;  the 
case  was  taken  to  the  district  court;  a  trial 
entered  upon;  at  the  close  of  plalntlfTB  tes- 
timony defendant  moved  for  a  nonsuit,  which 
was  sustained;  and  an  appeal  prosecuted  to 
this  court.  The  only  question  presented  Is 
whether  the  court  erred  in  ordering  a  n<Hi- 
sult  The  testimony  showed  that,  April  1st, 
a  fire  started  In  the  vicinity  of  the  railway 
track,  very  near  to  It,  very  shortly  after  the 
passing  of  an  engine,  and  was  stated  to  have 
been  communicated  from  the  engine.  That 
the  fire  was  driven  easterly  by  a  compara- 
tively strong  wind,  the  burned  track  widen- 
ing as  the  fire  progressed.  In  the  language 
of  one  witness,  "It  burnt  over  a  funnel-shap- 
ed strip  containing  about  60  acres;  the  fire 
was  then  supposed  to  have  been  extinguish- 
ed." A  witness  stated  the  case  as  follon's: 
"At  that  time  the  flre  had  jumped  the  Ster- 
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ling  ditcb  and  the  butts  of  an  alfalfa  stack 
were  still  barnlng.  These  stack  bottoms 
were  probably  2o  or  SO  rods  further  south 
of  the  burnt  atrip,— 00  feet  by  his  measure- 
ment from  the  end  of  the  burnt  strip.  This 
stack  bottom  consisted  of  the  bottom  of  the 
haystack,  and  probably  had  some  manure  In 
It.  Uad  experience  with  prairie  flres.  Knew 
tiiat  dung  dropped  by  cattle  would  bum,  that 
this  was  a  dry  time  of  year,  that  this  beaten 
down  stack  bad  manure  in  it,  and  that  ma- 
nure would  bum  for  some  time.  Saw  fire 
tliere,  and  smoke,  for  perhaps  dve  days  after. 
Was  within  25  rods  from  it  Saw  the  Are 
of  the  0th  of  April  after  it  started  some  12 
or  15  minutes,  when  be  orertook  it  He  rode 
to  It  on  horseback.  The  country  was  level, 
and  he  saw  no  one  there,  nor  did  he  see  auy 
one  leave.  This  new  burnt  district  was  fun- 
nel-shaped, and  the  apex  was  rather  to  the 
west  of  the  center  of  the  burnt  haystack. 
This  was  the  same  fire  that  burnt  over  the 
Stratton,  Wluch,  and  Young  places."  Anoth- 
er witness  testified  that  the  fire  was  extin- 
guished about  00  or  70  rods  from  the  rail- 
way. Suhsequently,  on  the  6th  of  April,  a 
fire  broke  out,  the  apex  of  which  "was  rather 
to  the  west  of  the  center  of  the  burnt  bay- 
stack.  This  was  tlie  same  Are  that  burnt 
over  the  Stiatton,  Winch,  and  Young  places." 
As  near  as  I  can  arrive  at  It,  the  theory  of 
the  case  was  that  the  fire  supposed  to  have 
been  set  out  by  the  engine,  and  to  have  been 
extinguished  on  April  1st,  bad  been  com- 
municated to  the  stack  bottom  and  manure, 
where  the  witness  tostificd,  he  "saw  fire 
there,  and  smoke,  for  perhaps  five  days  after," 
and  after  smoldering  and  burning  for  that 
length  of  time  It  was  communicated  to  the 
grass,  and  that  the  fire  of  April  6th,  that 
caused  damage,  had  Its  origin  at  tiiot  point 
and  In  that  way.  Such  origin  was  not  shown 
by  any  evidence  whatever,  appears  to  hava 
been  entii-el>'  supposititious,  and  Inferred 
from  the  facts.  Admlttiog  tliat  the  fire  of  the 
1st  was  set  by  the  engiue,  the  connection  be- 
tween the  two  was  not  established  by  any 
comjK-tcnt  testimony,  and  the  supposed  re- 
sult very  remote  from  the  alleged  cause.  In 
cases  of  this  character,  there  must  be  either 
direct  proof  connecting  the  fire  with  the  en- 
gine, or  the  circumstances  must  be  such  as 
to  preclude  all  probability  of  the  fire  having 
originated  In  any  other  way.  Such  was  not 
the  character  of  proof  adduced  to  establish 
liability  of  the  defendant.  Supposition  and 
inference  will  not  supply  the  place  of  com- 
petent proof.  That  the  smoldering  stack 
bottom  was  the  origin  of  the  subsequent  fire 
is  not  satisfactorily  established.  It  Is  based 
entirely  upon  the  fact  tliat  the  apex  of  the 
new  burnt  district  "was  rather  to  the  west 
of  the  center  of  the  burnt  haystack."  How 
far  is  not  stated,  but  at  some  distance  Is  iu- 
femble  from  the  evidence  of  the  witness. 
'"That  he  had  seen  the  wind  roll  manure,  and 
that  the  wind  rolling  it  would  not  put  it  out." 
That  the  fire  may  hare  caught  In  the  suppos- 


ed manner  la  possible,  perhaps  probable;  but 
the  evidence  doos  not  establlsb  the  fact  It 
may  bare  been  intentionally  set  oat,  or  the 
result  of  carelesBuess,  w.  In  fact,  originated 
In  any  of  the  many  varloos  ways  that  de* 
structive  fires  originate.  Tbe  supreme  court 
and  this  court  hare  bad  tbe  statute  under 
which  tbis  action  was  brought  under  consid- 
eration,—this  court  several  times.  In  Hall- 
way Ca  T.  De  Graff,  2  Colo.  App.  45,  20  Pac. 
604,  and  in  Railroad  Ca  M(M*tou,  3  Colo. 
App.  155,  32  Pac.  345,  tbe  requl^te  amount 
ot  proof  necessary  to  liable  a  j^alntlff  to 
recovOT  was  clearly  and  explicitly  stated,  and 
this  court  baa  seen  no  reason  for  modifying 
what  was  then  announced,  or  receding  from 
the  posltlim  taken  in  those  cases,  and  they 
are  conclusive  In  this.  The  Judgment  of  the 
court  la  ordering  a  nonsuit  must  be  sustain- 
ed. It  is  not  only  the  privilege,  but  the  duty, 
of  the  court  to  nonsuit  where  the  evidence 
does  not  warrant  a  verdict  for  the  plaintiff. 
Tripp  V.  Fiske,  4  Colo.  24;  Railway  Co.  v. 
Sternberg,  13  Colo.  141,  21  Pac.  1021;  Sullivan 
V.  Mining  Co.,  21  Fed.  892;  Sternbergh  v.  Iron 
Co..  156  Fa.  St.  34,  20  AtL  812.  Judgment 
affirmed.  Affirmed. 


JACKSON  T.  MULL. 
(Supreme  Court  of  Wyoming.   Nov.  19.  1895.) 
Pasbst  asd  Cbild— Support  or  Child — Liatul- 

ITY    or    PaTDSK— ReQCIST- COHTRAOT    FOR  — 

EviDKNCB  —  Limitations  —  FisdihO' —  Bbvsk- 

8AL, 

1.  A  relative,  to  recover  from  a  father  for 
the  care  and  support  of  his  minor  child,  must 
show  that  the  services  were  rendered  at  bis 
request. 

2.  A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  nppoal. 

3.  In  an  action  by  the  maternal  grandmoth- 
er of  a  child  against  ite  father  for  necuasaries 
furnished  by  plaintiff  for  the  child  while  under 
her  i>er8oiinI  care.  plamtiS,  her  daughter,  and 
anotner  witness  all  testified  that  the  agreement 
l)etween  plaintiff  and  defendant  was  that  plain- 
tiff was  to  give  tbe  child  a  home,  and  defendant 
was  to  pay  for  necessaries  for  the  chilil,  and  it 
nnpofirod  that,  from  the  time  plaintiil  took  the 
child,  he  never  inquired  about  the  child's  wants, 
and  most  of  the  time  Uved  at  a  distance  from 
plaintiff's  home.  Bcld,  a  continuing  contract  to 
pay  the  amount  expended  by  plaintiff  for  nec- 
esanrioa,  and  limitationo  do  not  run  against 
specifie  items  of  the  account. 

Error  to  district  court,  Laramie  coimty; 
nichard  H.  Scott,  Judge. 

Action  by  Mary  Jackson  against  Braxton  V. 
Mull  for  $1,872  for  services  in  caring  for, 
and  $2,302  for  necessaries  furnished  to,  de- 
fendant's minor  child  during  a  period  of  13 
years.  From  a  Judgment  against  her  on  the 
fii-st  cause  of  action,  and  on  the  second  al- 
lowing only  for  necessaries  furnished  during 
the  six  years  preceding  the  commencement  of 
the  action,  and  holding  the  balance  of  the 
claim  barred  by  six  years'  limitations,  plain- 
tiff appeals.  On  the  first  cause  of  action, 
affirmed.  On  the  second  cause  of  action,  re- 
versed. 
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W.  R.  Stoll,  for  plaintiff  In  error.  E.  W. 
Mann,  tm  defendant  In  wror. 

POTTER,  J.  In  thla  case  the  petition  of 
Mary  Jackson,  the  plaintiff,  alleged  as  a  first 
cause  of  action  that  Braxton  P.  Mull,  the  de- 
fendant, was  Indebted  to  her  In  the  sum  of 
?1,872  for  work,  labor,  and  services.  In  the 
care,  custody,  and  nurture  of  one  Stella  Mull, 
minor  child  of  the  defendant,  performed  at 
the  request  of  the  defendant  between  the  10th 
day  of  Norember,  1879,  and  the  16th  day  of 
NoTember,  1892.  a  period  of  13  yeara;  and 
for  a  second  cause  of  action  that,  during  the 
same  period  of  time,  the  plaintiff,  at  the  re- 
quest of  the  defendant,  provided  for  said 
child  necessaries  for  her  use,  to  wit,  clothing, 
shoes,  and  wearing  apparel,  to  the  valne  of 
$1,560,  school  books,  paper,  and  other  ma- 
terials necessary  to  enable  satd  minor  to  at- 
tend school,  to  the  value  of  $702,  and  medical 
attendance  to  the  value  of  $100,— all  of  the 
value  of  $2,362.  It  is  stated  In  the  petition 
that  no  copy  of  an  account  for  the  services 
thus  performed  or  of  the  necessaries  so  fur- 
nished Is  attached,  for  the  reason  that  no  ac- 
count was  kept  of  the  same;  the  divers  ex- 
penditures having  been  paid  for  In  cash  at 
the  time  the  articles  were  furnished  and  the 
expenditures  made.  The  defendant,  In  his 
answer,  admitted  the  performance  of  the 
work,  labor,  and  services,  but  denied  that 
they  were  performed  at  his  request,  and  al- 
leged  as  a  separate  defense  that  they  were 
performed  voluntarily  ui>on  the  part  of  the 
plaintiff,  upon  the  sole  consideration  of  the 
benefit  the  society  of  said  child  and  her  serv- 
ices would  be  to  the  plaintiff.  He  also  admitted 
the  furnishing  certain  necessaries,  without  the 
specification  of  their  nature  or  character,  but 
not  of  the  value  alleged  In  the  petition,  and 
denied  every  other  allegation  contained  In  the 
secMid  cause  of  action.  Aa  a  separate  de- 
fense to  said  second  cause  of  action,  it  Is  also 
alleged  that  the  said  necessaries  were  fur- 
nished by  the  plalntlfT  voluntarily,  and  not 
upon  request  of  the  defendant,  but  upon  the 
undertaking  of  the  plaintiff  to  keep  and  main- 
tain the  said  child  at  the  expense  of  the  plain- 
tiff. The  statute  of  limitations  Is  pleaded  to 
both  causes  of  action  for  any  claim  of  the 
plaintiff  accruing  prior  to  the  10th  day  of 
January,  1887,  The  case  was  tried  to  the 
court  without  the  Intervention  of  a  jury,  and 
upon  the  testimony  the  court  foimd  generally 
for  the  defendont  uimn  the  first  cause  of  ac- 
tion, and  that  upon  that  cause  of  action  the 
plaintiff  take  nothing.  Upon  the  second 
cause  of  action  the  finding  was  for  the  plain- 
tiff, except  as  to  so  much  of  her  claim  as  ac- 
crued prior  to  January  10,  1887,  which  it  was 
found  was  barred  by  the  statute  of  llmlta' 
tlons,  and  she  was  allowed  $8  per  month  from 
that  date  until  the  commencement  of  the  suit 
for  clothing,  shoes,  and  wearing  apparel  fur- 
nished by  her  to  said  child,  and  a  separate 
allowance  was  made  for  school  books  and 
Btatlonetr,   and   Judgment  for   the  total 


amount,  with  the  costs  of  the  action,  rendered 
In  favor  of  the  plaintiff.  She  assigns  error 
In  the  finding  and  judgment  upon  the  first 
cause  of  action,  and  also  upon  the  second 
cause  of  action,  contending  that  the  court 
erred  in  boldlng  any  of  the  datau  to  be 
barred. 

The  plaintiff  Is  the  grandmother  of  the 
child.  When  the  mother  of  the  child,  the  late 
wife  of  the  defendant,  who  was  the  daughter 
of  the  plaintiff,  was  lying  at  her  home  In  this 
county  sick,  and  shortly  before  her  death, 
she,  It  seems  quite  clear  from  the  testimony, 
expressed  the  desire  that  her  mother,  the 
plaintiff,  should  take  the  child,  Stella,  who 
was  then  young,  and  that  the  defendant  as- 
sented to  it.  This  much  Is  apparently  con- 
ceded. The  defendant  admits,  and  so  testi- 
fies, that  his  wife  told  him  that  she  had 
given  Stella  to  her  mother,  and,  further,  that 
he  assented  to  whatever  arrangement  he  un- 
derstood as  having  been  made,  to  pacify  his 
wife.  The  ptaintlff,  Mrs.  Bailey,  one  of  her 
daughters,  and  Mrs.  Davidson  each  testifir 
respecting  certain  conversations,  and  it  is 
claimed  that  there  were  two,  between  the 
mother  of  Stella,  Mrs.  Jackson,  and  Mr.  Mull. 
These  converaationa  were  denied  by  the  lat- 
ter, and  it  was  otherwise  attempted  to  be 
shown  that  Mrs.  Davidsou  was  not  present 
at  any  of  the  times  when  It  Is  alleged  the 
conversations  occurred.  Mrs.  Bailey  says,  in 
substance,  that  her  sister  wanted  him  (Mr. 
Mull)  to  support  the  child,  give  her  a  good 
education,  and  her  mother  (Mrs.  Jackson)  was 
to  look  after  the  child,  make  her  home  the 
home  of  the  child,  and  that  ]^fr.  Mull  was  to 
pay  the  expense.  When  asked  what  Mr.  Mull 
said,  she  replied:  "He  was  willing.  He  con- 
sented to  it."  She  further  testified:  "She 
wanted  my  mother  to  take  the  child  and 
take  care  of  her,  clothe  and  care  for  her,  aa 
if  she  was  her  own  child,  as  long  as  she 
lived."  And  again:  "To  take  care  of  her 
until  Stella  married,  or  my  mother  died;  then 
she  wanted  my  sister  to  take  her."  And  be- 
ing again  asked  what  Mr.  Mull  said,  she  testi- 
fied that  he  said:  "Oh,  Aggie;  I  will  do  any- 
thing." Mrs.  Jackson  testified  that  the  sub- 
ject was  mentioned  to  her  on  two  occasions; 
that  Mrs.  Mull  called  her  husband  to  the  bed, 
and  wanted  to  know  how  it  was  with  him 
about  Stella;  that  she  wanted  her  mother  to 
take  her,  raise  her,  and  care  for  her;  that  she 
said,  "Charlie,  you  must  educate  and  clothe 
Stella";  and  th&t  he  said  he  was  perfectly 
willing  to  do  everything.  She  testified  far- 
ther, in  answer  to  questions  of  counsel:  "She 
wanted  me  to  raise  Stella,  and  care  for  her. 
I  told  her  I  would  if  Charlie  was  willing." 
And,  when  asked  what  Mr.  Mull  aaid:  "I 
remember  very  well.  He  was  perfectly  will- 
ing to  do  whatever  his  wife  said.  She  made 
the  arrangement  about  Stella,  and  he  was 
willing."  As  to  her  exact  words,  she  testi- 
fied: "She  said  In  so  many  words  that  she 
wanted  me  to  take  Stella  to  raise  and  care 
for  her.   She  said,  'Yon  must  remember, 
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Charlie,  70a  maat  clothe,  educate,  and  pro- 
Tide  for  her.*"  Mrs.  Davidson's  testimony 
was  to  the  same  effect,  except  that  she  adds, 
what  neither  of  the  other  witnesses  refer  to, 
that  he  was  to  pay  Mrs.  Jackson  what  he 
could  for  raising  the  child  and  taking  care 
of  her.  Mrs.  Jackson  herself  does  not  testify 
to  any  direct  statement  having  been  made  \sy 
Mr.  Mull  that  he  would  compensate  her  for 
her  personal  services  in  the  care  and  nurture 
of  bis  child;  hut  It  Is  urged  that  the  arrange- 
ment, as  shown  by  the  conversations  testified 
to  by  the  plalntlfT  and  her  daughter,  iia. 
Bailey,  amount  to  an  express  contract  where- 
by the  father  had  agreed  to  pay,  not  only  for 
necessaries  furnished  to,  but  for  the  personal 
care  of.  the  child.  It  appears  that,  within  a 
few  years  after  the  death  of  Stella's  mother, 
Mr.  Mull  remarried,  and  established  his  home 
In  the  neUEhbwhood  where  he  had  lived  be- 
fore, having  In  the  meantime  kept  his  place 
but  rented  It  to  others,  and  we  gather  from 
the  testimony  that  his  headquarters  before 
his  second  marriage  were  there.  Both  Mr. 
Mull  and  his  wife  testified  that,  after  his  sec- 
ond marriage,  they  wanted,  the  child  to  live 
with  them,  and  were  willing  to  keep  and  care 
for  her  and  support  her;  that  on  one  or  two 
occasionB  a  request  was  made  for  her  of 
Mrs.  Jackson,  vho  did  not  receive  it  very 
kindly.  However  that  voBy  be.  the  father  In- 
stituted no  proceedings  to  obtain  her  custody, 
and  hence,  if  there  had  been  such  an  express 
contract  as  claimed,  he  would  not  be  relieved 
from  Uability  by  the  mere  making  of  such 
request;  at  least,  that  seems  to  be  the  view 
best  sustained  by  the  anthoritlttB.  Stella  did 
occnslonaily,  during  the  Bchool  vacattons.  visit 
her  father,  and  sometimes  remained  as  long 
as  six  weeks. 

I  have  OS  briefly  as  possiUe  reviewed  the 
material  portions  of  the  evidence  affecting 
the  nature  of  the  arrangement  under  which 
the  plaintiff  at  firat  assmned  the  care  of  the 
child  of  defendant,  and  It  must  be  apparent 
that  it  is  at  the  best  not  very  satisfactory. 
We  cannot  assent  to  the  proposition  of  coun- 
sel for  plaintiff  In  error  that  defendant  had 
the  burden  of  «rtabllBhlng  ^  a  preponder- 
ance of  the  evidence  that  the  services  of 
plaintiff  were  performed  voluntarUy.  The 
petition  alleges,  and  it  was  Incumbent  upon 
the  plaintiff  to  prove.  In  order  to  maintain 
her  case,  that  such  services  were  performed 
at  the  request  of  the  defendant.  The  rule 
of  law  Is  that.  In  the  absence  of  a  request 
from  the  tether  that  a  relative  assume  the 
care  of  his  minor  chUd,  although  he  may 
have  assented  thereto,  no  promise  to  pay  tor 
such  service  can  be  implied.  The  mere  mor- 
al obllgati<m  which  such  a  parent  is  under 
to  support  his  child  affords  no  legal  Infers 
ence  of  a  promise  to  pay  for  its  support 
without  his  request.  Certainly,  this  is  so 
where  there  has  been  no  culp.ible  om'sslon 
on  his  part.  Chllcott  v.  Trimble,  13  Barb. 
502;  Duffey  v.  Duffey,  44  Pa.  Sr.  390;  Jor- 
dui  T.  Wright,  45  Ark.  237;  Burns  v.  Madl- 


gan,  60  N.  H.  197;  Freeman  v.  Robinson,  88 
N.  J.  Law.  383;  Gordon  v.  Potter,  17  Vt. 
348;  Schooler,  Dom.  Kel.  |  241;  MeMUlen 
T.  Lee,  78  111.  443.  It  will  be  observed  that 
there  is,  not  only  a  direct  conflict  in  the  tes- 
timony between  the  defendant  and  the 
plaintiff  and  her  witness^,  but  that  one  of 
the  latter  goes  much  further  than  the  oth- 
ers In  respect  to  the  existence  of  a  contract 
for  compensation  for  the  care  of  the  child, 
and  in  that  respect  there  is  an  apparent  con- 
flict between  the  plaintiff's  witnesses.  To 
disturb  the  flnding  of  the  trial  court  upon 
the  cause  of  action  seeking  recovery  for 
such  services,  we  should  be  convinced  that 
such  flnding  is  clearly  erroneous  or  against 
the  great  weight  of  the  evidence.  Bd wards 
v.  O'Brien.  2  Wyo.  404.  There  Is  certainly, 
abundant  testimony  to  sustain  the  flnding 
that  tiiere  was  no  express  contract,  as  well 
as  no  such  request  upon  which  can  be  im- 
plied a  promise  to  pay  for  the  care  bestowed 
upon  the  child  by  the  plaintiff.  The  court, 
could  well  find  that,  whatever  contract  was 
made,  it  was  not  understood  that  the  ptaln- 
tlff  was  to  receive  compensation  for  her 
services;  that,  although  the  defendant  may 
have  requested  plaintiff  to  take  charge  of  hts 
child,  a  promise  to  pay  for  the  mere  service 
cannot  be  Implied,  for  the  reason  that  the 
request  did  not  stand  alone,  but  was  accom- 
panied by  a  promise,  respef-tlog  the  i:abIUty| 
of  the  defendant,  which  defined  the  limits 
thereof,  which  we  refer  to  in  the  discussion 
of  another  branch  of  the  case  further  on; 
that  the  parties  did  not,  at  the  time,  contem- 
plate a  m<mey  allowance  to  plalntUf  for  the 
service  rendered  In  and  about  the  custody 
and  nurture  of  the  child;  and  that  the  plain- 
tiff had  no  expectation  of  such  a  reward.  It 
Is  not  only  possiUe  for  the  evidence,  giving 
due  w^ght  to  the  testimony  of  plaintiff  and 
her  witnesses,  to  be  so  construed,  but  it  ia 
a  very  reasonable  view  to  take  of  It.  We 
would  not  feel  Impelled,  therefore,  to  inters 
fere  with  such  finding  of  the  learned  Judge 
who  presided  at  the  trial,  and  do  not  per- 
ceive any  good  reason  for  reveralug  the 
judgment  so  f&r  as  the  flrst  cause  of  action 
Is  concerned. 

The  conclusion  arrived  at  by  the  learned 
Judge  at  the  trial  upon  the  second  cause  of 
action  was  that  the  defendant  was  liable  to 
the  ptalntiff  fOr  her  expenditures  for  such 
necessaries  as  were  speclfled  In  the  petition. 
This  evidently  resulted  from  a  constiucUon 
of  the  evidence  to  which,  upon  the  whole,  It 
Is  susceptible,  vis.  that,  notwithstanding  the 
father  had  consented  that  the  grandmother 
should  liave  the  custody  and  care  of  the 
child,  he  agreed  at  the  time  to  clothe,  pro- 
vide for,  and  educate  her;  in  other  words, 
that  the  effect  of  the  conversations  and  ar* 
rangement  thereby  made  was  that  he  shonld 
not  be  relieved  from  his  ordinary  liability 
to  suitably  provide  for  his  child,  although 
she  was  not  to  remain  under  his  immediate 
care.   Our  opinion  is  that  the  court  took  a 
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very  proper  view  of  the  evidence  In  this  re- 
spect, but  the  difficulty  arises  reffardinc  the 
application  of  the  statute  of  limitations. 
The  finding  complained  of  is  that  all  of  the 
claim  of  plaintiff  for  such  necessaries  fur- 
nished prior  to  January  10,  18S7,  was  barred 
by  the  statute.  The  question  is  a  close  one, 
as  it  depends  for  Its  solution  upon  a  deter- 
mination of  the  exact  meaning,  purport,  or 
legal  effect  of  the  contract  as  shown  to  have 
been  entered  Into  by  means  of  the  convei-- 
Batlons  referred  to,  or  the  liability  to  be  In- 
ferred therefrom  and  the  other  attending 
circumstances.  We  think  there  Is  no  doubt 
that,  had  it  clearly  appeared,  or  had  it  boon 
clearly  expressed  In  a  contract  between  tiie 
parties,  that  the  plaintiff  should  from  time 
to  time,  according  to  the  neress-itlea  of  the 
child,  furnish  and  provide  her  with  clothing, 
wearing  apparel,  and  other  articles  in  ques- 
tion, and  the  defendant  should  repay  to  her 
any  such  expenditures,  or  that  the  defendant 
had  made  a  general  request  that  the  p'aintilT 
keep  the  child  well  and  suitably  provided 
In  the  respect  indicated,  and  In  either  such 
case  the  plaintiff  complied  therewith,  the 
transaction  would  have  been  a  continuing 
one.  Each  item  of  expenditure  would  then 
relate  back  to  the  original  agreement  or  re- 
quest, and  thus  each  item  would  bo  related 
to  each  other,  and  the  statute  would  not  run 
except  from  the  date  of  the  last  item.  It 
Is  In  proof  that  the  plaintiff,  for  13  years, 
from  the  time  when  the  child  was  less  than 
2  years  old,  kept  her  well  clothed  ami  pro- 
vided with  necessary  school  books  and  sta- 
tionery. What  was  the  purport  of  the  agree- 
ment of  defendant?  Did  he  merely  assent 
to  retain  a  liability  to  clothe,  support,  and 
educate  his  child,  so  tliat  no  other  person 
could  do  so  and  recover  therefor  unless  he 
omitted  such  duty?  If  so,  then  it  would 
seem  that  no  item  would  have  any  relation 
to  any  other,  and  the  term  of  the  statute 
must  be  computed  from  each  item;  and  in 
such  case  the  finding  of  the  court  would  be 
a  correct  one.  We  have  carefully  studied 
the  tt?stnuony.  and,  while  It  Is  not  as  satis- 
factory as  might  be  desired,  we  are  of  the 
opinion  that,  owing  to  the  natural  relallon 
of  the  parties,  and  the  arraugement  made 
concerning  the  custody  of  the  child.  It  was 
the  expectation  of  all  parties  at  the  time 
that  the  plaintiff  should,  in  the  first  instance, 
make  any  purchases  necessary  for  tlie  child, 
and  that  the  defendant  would  p:iy  her  there- 
for. Mrs.  Bailey  says:  "My  mother  was  to 
look  after  tJie  child,  make  that  her  home. 
Mr.  Mull  was  to  i)ay  the  expense."  And 
again:  "She  [Mrs.  Mull]  wanted  my  mothiT 
to  take  the  child  and  take  care  of  her,  clothe 
and  care  for  hor,  as  if  she  was  her  own 
child,  as  long  as  she  lived."  Also;  "lie  [Mr. 
Mull]  said  he  would  suiipiirt  and  cloth  '  her, 
and  give  her  good  schooling."  In  the  na- 
ture of  things,  the  plaintiff  would  hardly  feel 
called  upiin  to  liitit  rcixuost  tin-  dcifiidaiit  \u 
'each  Instance  to  obtain  something  the  child 


might  require  before  procuring  It  herself. 
Neither  could  he  have  contemplated  such  a 
course  of  proceeding.  Most  of  the  time  they 
resided  some  50  miles  apart,  and  he  very 
seldom  called  to  see  either  the  child  or  its 
grandmother,  and.  It  seems,  never  made  any 
inquiries  about  the  child's  wants  while  she 
was  with  the  plaintiff,  except,  perhaps,  dur- 
ing the  first  few  months  after  the  death  of 
his  wife.  In  view  of  the  conduct  of  the  par- 
ties, and  what  was  said  when  the  arrange- 
ment was  originally  made,  I  think  It  must 
be  held  that  the  purport  and  legal  effect  of 
the  understanding  was  that  Mrs.  Jackson 
should,  from  time  to  time,  procure  for  the 
child  such  things  as  she  needed,  and  that  the 
defendant  would  pay  to  her  the  expense  of 
the  same.  Under  such  clif^umstances.  the 
transaction  Is  continuing,  and  no  part  of  the 
claim  of  plaintiff  was  barred  by  the  statute 
of  limitations. 

For  the  reasons  expressed  in  this  opinion, 
the  Judgment  of  tlie  district  court  upon  the 
first  cau.se  of  action  is  affirmed,  and  upon 
the  second  cause  of  action  Is  reversed,  and 
the  case  will  be  remanded  for  a  new  trial 
upon  the  issues  raised  upon  the  second 
cause  of  action. 

GROESBECK,  C.  J.,  and  CONAWAY,  X. 
concur. 

BOULTER  T.  STATE. 

(Supreme  Court  of  Wyoming.  Nov.  19,  180.">.) 

Ckihinal  Law — Atfeal — Practice — Rbcobd 
—Review. 

1.  Krrors  occurring  in  the  progrem  of  the 
trial  will  not  he  reviewed  on  appeal  nnlewi  tbev 
were  brought  to  the  atteotion  of  the  trial  court 
by  motion  for  a  new  trial,  which  must  be  ia- 
corpornted  in  the  record  by  bill  of  exceptions. 

2.  A  conviction  will  not  be  reversed  for  al- 
leged error  in  permitting  witnesses  to  testify 
wliose  names  had  not  been  indorsed  on  the  in- 
form.ition  ns  required  by  the  stntuto,  whore  the 
record  neither  shows  the  fnrtw  ns  they  occurred 
at  the  time  the  objection  was  made,  nor  the  prej- 
udicial tendency  of  the  testimony,  nor  shows 
afhrmativoly  that  defendant  was  not  awnre  of 
the  nature  of  the  testimony  of  the  witness,  or 
that  he  anked  for  a  continuance. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Collingwood  Bonlter,  otherwise  called 
Charles  Boulter,  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Ralph  H.  Esteb,  for  plaintiff  In  error.  B.  P. 
Fowler,  Atty.  Gen.,  J.  C.  Balrd.  Prog.  Atty.. 
and  W.  R.  Stoll,  for  the  State. 

GROESBECK,  C.  J.  The  plaintiff  In  error 
was  found  guilty  of  the  crime  of  manslaugh- 
ter In  the  district  court  for  Laramie  county, 
and  on  the  ICth  day  of  March.  1895,  was 
sentenced  by  said  court  to  be  imprisoned  in 
the  penitentiary  for  the  term  of  six  years. 
The  petition  In  error  assigns  23  grounds  of 
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error,  assailing  the  verdict  of  the  jnry  on 
the  ground  that  It  Is  not  sustained  by  suffl- 
eieut  evidence  and  1b  contrary  to  law;  that 
the  trial  court  erred  In  giving  certain  In- 
structions to  the  jury  requested  by  the  pros- 
ecution; In  refusing  to  give  an  instruction 
asked  for  by  the  defendant;  In  accepting  the 
verdict  of  the  Jury  on  March  10,  1895,  the 
same  being  Sunday;  In  recording  the  verdict 
on  that  day;  that  the  court  had  no  Jurisdic- 
tion to  try  and  determine  the  cause;  that  the 
continuance  asked  for  by  the  defendant 
should  have  been  granted;  that  the  verdict 
of  the  Jury  was  a  compromise  verdict;  that 
certain  of  the  jurors  made  representations 
to  their  fellows  that  under  a  verdict  of  man- 
slaughter the  defendant  conld  not  he  punish- 
ed by  more  than  four  years'  Imprisonment; 
that  one  of  the  Jurons.  prior  to  the  trial,  had 
stated  publicly  that  the  defendant  ought  to 
be  hung;  that  the  court  erred  upon  the  trial 
In  permitting  the  Indorsement  of  the  names 
of  certain  witnesses  for  the  prosecution  up- 
on the  information,  and  this  was  allowed,  it 
Is  contended,  without  a  showing  on  the  part 
of  the  prosecution  that  the  witnesses  were 
unknown  at  the  time  of  filing  the  informa- 
tion;  that  no  notice  was  given  to  the  de- 
fendant that  said  witnesses  would  be  ex- 
amined In  the  cause;   and  that  the  court 
erred  In  overruling  the  motion  for  a  new 
trial.    This  formidable  array  of  assignments 
of  error  was  expressly  withdrawn  from  our 
consideration  by  counsel  for  the  plaintiff  In 
error,  with  the  exertion  of  those  alleged 
errors  going  to  the  action  of  the  trial  court 
In  permitting  the  Indorsement  of  the  names 
of  certain  witnesses  for  the  prosecution  dur- 
ing the  trial,  against  the  objection  of  the 
defendant  below,  and  in  allowing  witness 
J.  F.  H,  Stahle  to  be  sworn  and  cscamlned, 
his  name  not  taaTlng  appeared  as  Indorsed 
on  the  iDformatlon  until  It  was  so  Indorsed 
by  order  of  the  court  during  the  triaL  As 
most  of  the  assignments  of  error  relate  to 
matters  occurring  during  the  progress  of  the 
trial,  they  would  not  have  been  considered, 
as  It  Is  well  settled  by  a  long  line  of  deci- 
sions of  this  court,  as  well  as  by  Its  rales, 
wblch  have  been  In  existence  tor  many 
years,  and  promulgated  In  the  published 
Reports  and  In  the  Session  Laws,  lliat  "noth- 
ing which  could  have  been  properly  assign' 
ed  as  a  ground  for  s  new  trial  In  the  court 
below  will  be  considered  In  this  coort,  unless 
It  shall  appear  that  the  same  was  property 
jnresented  to  the  court  below  by  a  motion  for 
a  new  trial,  and  that  such  motion  was  over- 
mled  and  exception  was  at  the  time  reserv- 
ed to  such  ruling;  an  of  which  shall  be  em- 
braced In  l^e  bin  of  exceptions."   Sup.  Ot 
rule  13  (Seas.  Laws  1895,  p.  328;  Seas.  Iaws 
1890-91.  p.  444);  Ter.  Sup.  Ct  rule  6  (2  Wyo. 
S16;  Rev.  St  Wyo.  p.  eS>);  Bnbel  v.  WlUey 
rWyo.)  40  Pac.  761;  Selbel  t.  Bath,  Id.  756; 
Johns  T.  Adams,  2  Wyo.  191;  Murrin  v.  Ull- 
man,  1  Wyo.  36;  Oeer  t.  Murrin.  Id.  37; 
JenUns  t.  Tmltory,  Id.  317;  Oarbanatl  t. 


Commissioners,  2  Wyo.  2^7.  In  the  last 
case  cited,  decided  at  the  March,  18S0,  term, 
IMr.  Justice  Blair  says,  In  bis  quaint  lan- 
guage: "This  case  must  go  where  many  have 
gone  before,  and  where,  doubtless.  If  we  can 
Judge  the  future  by  the  past,  many  will  fol- 
low It,— out  of  court.  Almost  from  the  time 
whereof  the  memory  of  man  runneth  not 
to  the  contrary,  this  court,  by  a  standing 
rule,  has  declared  that  they  will  not  ronslder 
alleged  errors  In  the  record  unless  accom- 
panied by  a  bin  of  exceptions,  in  which  the 
motion  for  a  new  trial  made  In  the  court  be- 
low Is  Incorporated.  In  this  case  there  Is 
no  bill,  or  pretended  bill,  of  exceptions,  duly 
allowed  by  the  court  below,  and,  reasoning 
from  cause  to  effect,  the  absence  of  the  mo- 
tion for  a  new  trial  is  apparent"  The  as- 
stgnmenta  of  error  upon  which  counsel  for 
plaintiff  In  error  relies  are  matters  arising 
during  the  trial  of  the  cause,  and  were  al- 
leged errors  of  law  occurring  at  the  trliU. 
These  alleged  errors  must  be  presented  to 
the  trial  court  by  a  motion  for  a  new  trial, 
which  must  be  Incorporated  in  the  bill  of 
exceptions.  The  record  before  us  Is  that  of 
the  court,  made  up  by  the  clerk  from  a 
transcript  of  the  Journal  Hitrles.  Accom- 
panying this  are  copies  of  c^taln  motions 
made  during  the  trial  and  after  Its  termina- 
tion, including  the  motion  for  a  new  trial 
and  accompanying  affidavits,  and  fbe  In- 
structions given  and  refused  by  the  court 
There  Is  no  bill  of  exceptions  before  us,  and 
nothing;  in  the  record  of  the  court  below  to 
show  that  time  was  asked  to  prepare  It  and 
present  It  to  the  court  or  Judge  thereof  for 
Allowance,  or  that  any  bill  was  presented  to 
the  court  We  have,  then,  following  our 
rule  and  uniform  decidona  of  the  courts 
nothing  to  decide,  for  we  cannot  detomlne 
fhe  matters  presented  to  us  for  considera- 
tion, as  such  matters  must  be  embodied  In  a 
motion  for  a  new  trial  Incorporated  In  the 
bill  of  exceptions,  which  most  be  presented 
to,  examined  by,  and  allowed  by  the  trial 
court,  or  the  judge  thereof  In  vacation. 
There  can  be  no  excuse  for  the  vlctotlon  of 
this  rule,  and  none  Is  attempted  to  be  made. 
For  nearly  a  quarter  of  a  century  the  prac- 
tice has  been  followed,  as  directed  by  the 
rules  and  decisions  of  this  court  to  insnt  a 
motion  for  a  new  trial  In  a  bill  of  excep- 
tions certified  to  by  the  Judge,  and  not  to 
recognize  or  conidder  any  matters  on  appeal, 
arlsii^  during  the  trial,  which  were  not  a 
part  of  the  record  proper,  except  such  as 
vren  embodied  In  the  bill  of  exceptions. 
Onr  rale  Is  but  the  general  doctrine  that  a 
motion  for  a  new  trial  must  be  Incorporated 
In  the  blU  of  excepUcms  In  order  to  be  pre- 
served for  review  on  appeal.  3  Bnc.  Pi.  & 
Piac.  400.  It  is  true  that  in  Elliott  App. 
Proc.,  It  U  stated  that  a  motion  for  a  new 
trial  Is  a  direct  motion,  and  hence  part  of 
the  record.  Section  190.  p.  162.  But  the 
only  cases  cited  In  support  of  this  doctrine 
are  those  of  Indiana,  and  these  are  based  on 
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the  precedent  eafabUshed  in  the  early  case 
of  Klrby  v.  Cannon.  9  Ind.  371,  a  case  de- 
cided upon  the  peculiar  proTlalons  of  the 
statute  of  that  state,  making  all  proper  en- 
tries made  by  the  clerk,  and  "all  papers  per- 
taining to  a  cause"  and  filed  therein,  with 
a  few  exceptions,  part  of  the  record.  Our 
statute  is  different.  In  a  criminal  case,  if 
the  defendant  feels  himself  aggrieved  by  any 
decision  of  the  court,  he  may  present  his 
bin  of  exceptions  thereto,  or  to  the  Judge 
thereof  in  vacation,  which  the  judge  shall 
sign,  and  the  same  shall  be  made  a  part  of 
the  record,  and  have  the  same  force  and 
effect  as  in  civil  cases;  and  If  exceptions  be 
taken  to  the  decision  of  the  court  on  over- 
ruling a  motion  for  a  new  trial  because  the 
verdict  is  not  sustained  by  suflacient  evi- 
dence, or  la  contrary  to  law,  the  bill  of  ex- 
ceptions must  contain  all  the  evidence.  The 
taking  of  all  bills  of  exception  is  governed 
by  the  rules  established  In  civil  cases.  Rev. 
St.  i  3306,  as  amended  by  section  13S,  c.  73, 
Sess.  Iawb  1S90.  In  civil  cases,  when  the 
decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  ap- 
pear in  the  entry,  or  for  a  new  trial  for  mis- 
direction of  the  court  to  the  Jury,  or  because 
theverdict  is  against  the  law  or  the  evidence, 
the  party  excepting  must  reduce  his  excep- 
tion to  writing  and  present  it  to  the  court,  or 
the  Judge  thereof  in  vacation,  within  the 
time  given  for  allowance.  Rev.  St.  §  2049, 
as  amended  by  section  1,  c.  38,  Sess.  Ljiws 
1890.  The  records  of  the  court  in  civil  cases 
are  made  up  from  the  petition,  the  process, 
the  return,  pleadings  subsequent  thereto,  re- 
ports, verdicts,  orders,  Judgments,  and  all 
material  acts  and  proceedings  of  the  court, 
and  evidence  must  not  be  recorded.  Rev. 
St.  S  2GS1.  The  record  proper  In  the  cause, 
either  civil  or  criminal,  does  not  contain  a 
motion  for  a  new  trial,  as  It  docs  not  fall 
within  any  of  these  enumerated  matter* 
which  do  not  include  all  the  "umpers  per^ 
talning  to  the  cause,"  as,  with  certain  exccp- 
ttous,  the  Indiana  statute  reads,  upon  which 
the  statement  of  the  law  in  Elliott.  App. 
Proc..  is  based;  and  the  only  method  where- 
by such  motion  can  become  a  part  of  the 
record  Is  by  the  order  of  the  court  or  Judge 
making  it  so,  when  It  Is  embodied  In  the  bill 
of  exceiJtlons,  which  Is  made  a  part  of  the 
record  by  such  order,  but  not  spread  at  large 
upon  the  Journal.  In  the  case  at  bar  the 
errors  assigned  are  shown,  If  at  all,  by  a 
Journal  entry  of  the  court,  which  Is  set  out 
in  full;  but  these  errors  can  only  be  pre- 
served for  review  by  incorporating  them 
In  the  motion  for  a  now  trial,  as  they  are 
matters  arising  during  the  trial,  and  the  only 
way  to  preserve  the  motion  for  a  new  trial 
for  review  by  an  appellate  court  is  to  em- 
iMidy  it  in  the  bill  of  except  ions.  In  the  ab- 
sence of  a  statute  making  such  motion  a 
part  of  the  record.  This  has  not  been  done, 
and  we  cannot  contilder  tlie  allc'gi>d  errors, 
for  the  reason  that  thera  Is  no  bill  of  excep- 


tions containing  such  motion  for  a  new 

trial. 

2.  Looking  at  the  Journal  entry  of  the  trial 
court,  by  which  It  is  asserted  that  error  Is 
apparent,  although,  for  the  reasons  above 
stated,  It  Is  not  properly  before  us,  It  appears 
that  the  order  of  the  court  was  made  on  the 
25th  day  of  June,  1895,  to  appear  as  of  date 
the  5th  day  of  March  preceding.  After  re- 
citing the  findings  upon  which  this  nunc  pro 
tunc  order  was  made,  it  directs:  "It  Is  there- 
fore ordered  by  the  court  that  the  following 
order  be  entered  •  •  •  as  of  March  the 
5th,  A.  D.  1895:  That  upon  the  5th  day  of 
March,  A.  D.  1895,  after  this  case  bad  been 
called  for  trial,  and  the  Jury  Impaneled  to 
try  said  cause,  and  all  witnesses  for  the  plain- 
tiff and  defendant  called,  sworn,  and  ordered 
to  separate  during  tbe  bearing  of  said  cause, 
and  so  admonished  by  the  court,  and  the 
counsel  for  the  prosecution  had  opened  his 
case  to  the  Jury,  by  making  a  statement  of 
his  case,  and  what  he  expected  and  intended 
to  prove  by  the  witnesses,  that,  upon  proceed- 
ing to  the  trial  of  this  cause,  J.  F.  H.  Stable, 
after  having  been  sworn  on  the  part  of  the 
prosecution,  was  called  upon  to  testify  as  a 
witness  for  the  prosecution,  whereupon  Ralph 
E.  Estcb,  counsel  for  the  defendant,  objected 
to  the  Introduction  of  J.  F.  H.  Stable  as  a 
witness  on  behalf  of  the  state  for  tbe  reason 
that  his  name  does  not  appear  Indorsed  upon 
the  information  as  one  of  tbe  wituesses  oo 
behalf  of  the  state,  and  for  the  further  rciasoa 
that  no  showing  has  been  or  now  is  made  to 
the  court  of  such  facts  as  bring  to  the  knowl- 
edge of  the  court  that  the  name  of  the  wit- 
ness was  not  known  to  the  county  and  pros- 
ccuUug  attorney  at  the  time  of  the  filing  of 
the  Information  herein,  nor  any  such  ahowlag 
as  would  authorize  the  Introduction  of  saiu 
witness  on  behalf  of  the  state,  nor  any 
showing  to  the  court  that  the  admission  of 
the  witness  is  necessary  for  the  due  presenta- 
tion of  the  case,  and  for  the  further  rtauson 
that  no  notice  of  the  Introduction  of  said  wit- 
ness on  behalf  of  the  state  has  been  served 
upon  either  the  defendant  or  his  couus^.  and 
the  introduction  of  said  witness  ahou^u  not 
be  permitted  over  the  objection  of  the  de- 
fendant and  his  counsel;  which  objection 
was  by  the  court  overruled,  to  which  over- 
ruling defendant,  by  his  counsel,  then  and 
there  excepted,  which  exception  was  by  the 
court  then  and  there  allowed.  Whereuiwn 
the  county  and  prosecuting  attorney  movw* 
the  court  for  an  ordo"  allowing  the  clerk  of 
the  district  court  of  the  Firiit  Judicial  dis- 
trict, sitting  within  and  for  the  county  of 
I^aruuile,  iu  the  state  of  Wyoming,  to  In- 
(Ior»e  upon  the  Information  herein  against 
Oollingwood  Boulter,  otherwise  called  Charles 
Boulter,  for  murder  in  the  second  degree,  tlie 
names  of  J.  F.  U.  Stahle  [and  13  others,  oam- 
tng  them].  U.  E.  Esteb,  counsel  for  defendant. 
ol)J<'ctcd  to  tbe  indorsement  of  the  said  nani^s 
as  wttiiciwes  for  the  state,  for  the  reason  tlial  oo 
showing  had  been  or  now  is  made  to  the  court 
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of  such  fttcte  as  Mngs  to  the  knowledge  ot  tbe 
court  that  the  names  of  tbe  witnesBes  as 
aforcsatd,  as  wttnesRes  for  the  prosecution, 
were  not  known  to  the  county  aud  prosecut- 
ing attorney  at  the  time  of  the  filing  of  the 
Informatton  herein,  nor  any  such  showing 
oa  would  authorise  tbe  Introduction  of  sucb 
witnesses  on  the  part  of  the  prosecution,  nor 
any  ahowlnir  to  the  court  that  the  admission 
of  the  aforesaid  witnesses  for  tbe  state  ia  nec- 
essary for  the  due  presentation  of  tbe  case, 
and  fw  tbe  further  reason  that  no  notice  of 
tbe  Introduction  of  satd  witnesses  on  behalf 
of  the  state  has  been  served  upon  either  the 
defendant  or  his  counsel,  and  that  tbe  Intro- 
ductloa  of  said  witnesses  should  not  be  per- 
mitted oYtx  the  objection  of  the  defendant 
and  bis  counsel;  which  objection  was  by  the 
court  oTerruted,  and  to  the  overruling  of 
which  the  defendant,  by  bis  counsel,  then 
and  there  excepted,  wUcb  exception  was  by 
tbe  court  tb«i  and  there  allowed." 

This  order  was  entered  after  the  filing  of 
the  petition  in  error  In  this  cause,  and  upon 
It  alone  Is  error  predicated  in  this  case,  out 
of  the  numerous  assignments  of  error.  Tbe 
statute  in  reference  to  the  matto*  of  indorse- 
ment of  the  names  of  witnesses  upon  tbe  In- 
formation is  as  follows:  "He  [tbe  county 
and  prosecuting  attorney]  shall  subscribe  his 
name  thereto  and  endorse  thereon  the  names 
of  tbe  witnesses  known  to  bim  at  the  time 
of  filing  tbe  same.  He  shall  also  endorse 
thereon  tbe  names  of  such  witnesses  as  may 
thereafter  become  known  to  blm,  at  sucb 
times  b^ore  tbe  trial  as  tbe  court  may  rule 
or  otherwise  prescribe."  "The  name  of  tbe 
prosecuting  witness,  as  sucb,  shall  always 
be  endorsed  on  the  information."  "The  fail- 
ure to  endorse  the  names  of  tbe  prosecuting 
witness  or  the  names  of  other  witnesses  shall 
not  be  ground  for  tbe  quashing  or  setting 
aside  of  the  Information,  and  unless  the  de- 
fendant or  his  counsel  shall  move  or  request 
that  such  endorsement  shall  be  made,  If  not 
already  made,  the  defendant  shall  be  deemed 
to  have  waived  bis  right  to  have  such  en- 
doi-sement  made;  and  such  endorsement 
mny  be  made  before,  at  or  after  ony  trial." 
Hess.  Laws  1800-01,  c.  50,  §|  2,  3.  These 
provislMiB  were  retained  In  the  recent  act, 
which,  by  a  saving  clause,  keeps  tbe  former 
statute  In  tocce  as  a  method  of  procedure  in 
the  prosecution  of  offenses  committed  prior 
to  its  passage.  Sess.  Laws  180o,  c  123. 
Tbe  provisions  of  section  2  of  the  act  relating 
to  tbe  Indorsement  of  the  names  of  tbe  wit- 
nesses for  tbe  prosecution  on  the  Informatim 
were  borrowed  from  the  statute  of  Michigan, 
the  first  jurisdiction  to  adopt  the  inforaiatlon 
system;  but  section  3  of  our  statute,  de- 
claring that  In  (Kime  respects  tbe  fallui-e  to 
indorse  such  names  Is  not  fatal  to  the  lufor- 
luntlon.  and  Is  a  mattn;  that  may  be  waived 
by  tbe  defendant  In  a  criminal  case,  when 
not  requested  by  blm  to  be  made,  is,  so  far 
as  our  Investtgation  discloses,  an  innovation. 
8ut^  a  pnn-ision  docs  not  appear  In  any  oth- 
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»  statute  coming  under  our  observation. 
Our  statute  provides  that  tbe  information 
shall  not  be  quashed  or  set  aside  for  lack  of 
the  Indorsements  of  tbe  names  of  tbe  witness- 
es, and  that  tbe  defendant  Is  deemed  to  have 
waived  his  right  to  have  such  Indorsement 
made  unless  be  moves  or  requests  It,  and  the 
indoreement  may  be  made  before,  at,  w  after 
tbe  trIaL  These  qualifying  provisions,  it  is . 
contended,  neutralize  tbe  mandatory  lan- 
guage at  the  itfovlslons  requiring  the  Indorse- 
ment, and  are  a  legislative  couBtruction  that 
tbe  matter  of  Indorsement  of  the  names  of 
the  witnesses  Is  dlrectwy,  instead  of  manda- 
tory. Indeed,  it  has  been  held  In  a  number 
of  the  states  where  sucb  a  provision  exists 
as  to  Indictments,  requiring  the  indictment 
to  be  indorsed  with  tbe  names  of  tbe  wit- 
nesses, that  suc^  requirement  la  merely  di- 
rectory. Shelton  V.  Com.  (Va.)  16  8.  E.  355, 
citing  Dever'B  Case,  10  Leigh,  685;  Williams' 
Case,  5  Grat  702;  State  v.  Shores,  31  W. 
Va.  491,  7  S.  E.  418.  See,  also.  State  v. 
Enoch,  20  W.  Va.  253.  Bie  court  says  that, 
whatever  may  have  been  tbe  law  elsewhere, 
the  law  la  settled  In  Virginia  that  Hucb  a 
statute  Is  not  mandatory,  but  directory.  It 
Intimates  Its  approval  of  the  views  of  tbe 
West  Virginia  court  In  State  v.  Shores,  su- 
pra, that  tbe  omission  to  write  tbe  names 
of  the  witnesses  at  the  foot  of  tbe  Indictment 
was  not  to  the  prejudice  of  the  accused,  in- 
asmuch as  tbe  prosecuting  attorney,  when 
their  names  are  not  so  written.  Is  not  bound 
to  call  them  at  the  trial,  and  that  the  con- 
stltotional  provision  that  "tbe  accused  shall 
be  confronted  with  the  witnesses  against 
him"  (Const,  art  1,  |  10)  merely  means  that 
tbe  witnesses  must  appear  at  the  trial  aad 
testify  in  person,  and  that  hearsay  evidence 
ia  inadmissible.  In  Walker  v.  State,  10  Tex. 
App.  ISO.  tbe  Texas  coses  were  reviewed 
upon  this  question,  and  the  rule  announced 
in  the  early  case  of  Steele  v.  State,  1  Tex. 
142,  was  followed,  that  tbe  statute,  requiring 
an  indorsement  of  tbe  names  .of  tbe  witnesses 
on  the  back  of  the  Indictment  was  merely 
directory,  and- sucb  indorsement  was  not  a 
constituent  part  of  tbe  indictment  or  of  the 
flndhig  of  tbe  grand  Jury,  and  Is  not  essen- 
tial to  its  validity.  In  tbe  case  of  Skipwortb 
v.  State,  8  Te.^  App.  135,  it  was  said  that, 
while  the  statute  prescrilied  that  the  names 
of  the  witnesses  upon  whose  testimony  tbe 
indictment  Is  found  shall  be  Indorsinl  thereon, 
yet  no  mode  was  designated  by  which  a  fall- 
ore  to  do  so  can  be  reached,  and  In  the  ab- 
sence of  furth«*  legislation  the  omission 
should  be  held  Immaterial.  So  In  North  Car- 
olina it  is  held  that  a  noncompliance  with  a 
rule  requiring  the  foreman  of  tbe  grand  Jury 
to  mark  on  the  blU  tbe  names  of  the  witness- 
es Is  no  ground  for  a  motion  to  quash,  nor 
for  arrest  of  Judgment,  such  requirement  be- 
ing directory  merely.  State  v.  Hoilings- 
worth,  100  N.  G.  535,  G  S.  E.  417;  State  T. 
Hines,  84  N.  G.  810;  State  v.  Sbeppard,  97 
X.  C.  401,  1  S.  E.  879.  It  seems  that  the 
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same  rale  gorems  In  Alabama.  Germ<^:es 
T.  State,  13  South.  617;  O'Brien  t.  State,  91 
Ala.  26,  8  Sonth.  600.  A  statute  of  this  state, 
76t  In  existence,  requires  tliat  In  cases  oC 
misdemeanor  the  name  of  the  ^osecuttng  or 
otbex  witness  shall  be  Indmised  on  tilie  Indict- 
ment; and  this  was  held  t»  be.  In  an  early 
case»  merdy  directory,  and  not  mandatory, 
and,  where  the  prosecuting  attorney  or  fore- 
man of  the  grand  Jury  failed  to  make  such 
Indorsement,  permls^on  waa  propaly  glren 
on  trial  to  tbie  prosecuting  attorney  to  make 
it  Territory  t.  Andergon,  l  Wyo.  20.  Some 
courts  hold,  under  a  statute  similar  to  ours 
in  requiring  the  Indorsement  of  the  names  of 
the  witnesses  for  the  prosecution  on  the  In- 
formation or  indictment,  that  the  matter  la 
within  the  S(Hind  discretion  of  the  trial  court 
State  T.  Cook,  30  Kan.  82,  1  Fac.  32;  Lord 
State,  IS  N.  H.  173;  Gardner  T.  People, 
3  scam.  84;  Gates  t.  People,  14  IlL  433. 

The  rule  holding  that  the  matter  Indorse- 
ment is  a  substantial  right  to  the  defendant  Is 
rigidly  upheld  In  otber  states,  founded  on  the 
wording  ot  the  statute  like  section  2  of  our 
statute,  quoted  supra,  but  where  the  qualify- 
ing restrictions  of  section  3  of  our  statute  have 
not  been  Incorporated  In  the  law.  Hill  t.  Peo- 
ple, 26  Mich.  406;  People  t.  Hall,  48  Mich. 
487, 12  N.  W.  605;  People  v.  Price,  74  Mich. 
30,  41  N.  W.  853;  People  t.  Howes.  81  Mich. 
390,  45  N.  W.  961;  Stevens  t.  State,  19  Xcb. 
648,  28  W.  304;  Oandy  T.  State,  24  Neb. 
723,  40  N.  W.  302;  HlUer  T.  State,  29  Neb. 
438,  45  N.  W.  451;  Blnkley  T.  State,  34  Neb. 
758,  62  N.  W.  708;  Parks  T.  State,  20  Neb. 
516,  31  N.  W.  5;  Gandy  t.  State,  27  Neb.  732, 
43  N.  W.  747,  and  44  N.  -W.  108;  State  v. 
Stevens,  1  S.  D.  480,  47  N.  W  546.  Such  ap- 
pears to  be  tbe  rule  In  the  federal  courts, 
where  In  cai;dtal  casra  the  detaidant  must, 
nndw  the  statute,  be  furnished  with  a  list  of 
witnesses  against  Mm  two  days  before  the  trial. 
U.  S.  T.  Stewart,  2  DaU.  343.  Fed.  Oas.  No.  16,- 
401;  V.  S.  T.  Dopvr.  Taney,  34,  Fed.  Cas.  No. 
14,990;  U.  a  T.  Ourtis,  4  Mioaon,  232,  Fed. 
Cas.  No.  14,806;  Logan  t.  U.  S.,  144  U.  S. 
304,  12  Sup.  Ct  617;  Hickory  t.  U.  S.,  151 
V.  S.  303,  14  Bap.  Gt  334.  But  we  do  not 
care  to  determine  this  question  -without  fuller 
argument  and  In  this  case  It  is  unnecessary 
to  decide  whether  our  statute,  taking  all  of  its 
prorlslona  together,  Is  directory  or  mandatory. 
In  the  case  before  us,  it  does  not  afflrmatlTely 
appear  from  the  Journal  entry  Invoked  that  the 
names  of  tlie  witnesses  were  known  to  the 
prosecuting  attorney  before  the  ttial.  He  had 
made  his  statement  to  the  Jury,  but  It  does  not 
appear  that  he  stated  the  names  of  the  wit- 
nesses, and  what  particular  facts  would  be 
shown  by  each.  It  nowhere  appears  In  the 
Journal  entry,  as  an  undisputed  fiict,  that  the 
witnesses  objected  to  were  actually  known  to 
the  prosecution  before  tbe  trial  began.  Sach 
an  Inference  might  strongly  ai)pear  from  the 
Journal  entry,  as  Stable  ai>pears  to  be  the  first 
witness  called  for  examination.  If  It  also  ap- 
peared  from  the  opening  statement  to  Jury 


tiiat  he  would  be  called,  but  it  does  not  Tbe 
counsel  for  defendant.  In  his  objection  to  ad- 
mission of  the  testhnwiy,  stated  that  no  blow- 
ing had  been  or  was  then  made  "of  such  fticts 
as  bring  to  the  knowledge  of  tbe  court  that  the 
name  of  the  witness  was  not  known  to  the 
prosecutbig  attorney  at  the  time  of  the  filing 
ot  the  information";  but  still,  for  aught  we 
know  from  tUs  redtal,  there  might  have  been 
some  Showing  made  that  satisfied  tbe  court 
that  the  witness  was  not  known  at  the  time 
stated  and  prior  to  the  tiiaL  It  was  further 
asserted  as  ground  for  objectlm  to  tbe  ad- 
mission of  the  testimony  of  tbe  witness  Stahle 
that  there  was  not  "any  sudi  showing"  as 
would  authorize  tbe  production  ot  the  witness 
for  the  states  nw  any  showing  that  the  ad- 
mission ot  the  witness  was  necessary  tor  tiie 
due  presentation  ot  the  case,"  and,  finally,  that 
no  notice  ot  the  Introduction  ot  the  witness  bad 
been  served  upon  the  defendant  or  his  counsel. 
AU  th«e  matters  depended  upcm  tbe  conduct 
and  statements  of  the  Effoeecotor,  and  were 
matters  of  fact  to  be  shown  aflirmatlvely  In 
the  record,  not  by  tin  mere  statement  of  conn- 
Bel  that  certain  facts  eztoted  or  did  not  exist 
and  which  could  only  be  based  upoo  evidemce 
aUunde.  The  court  might  have  held  that  tbe 
grounds  of  objection  asserted  by  counsel  fbr 
defendant  were  untrae,  as  a  matter  of  fact, 
or  not  borne  out  snfilclently  by  the  events  on 
the  trial,  (tf  which  there  la  not  a  cmnplete  nar* 
ration,  as  tiie  redtals  In  the  Journal  entry  do 
not  pretend  to  give  fully  the  agreed  or  undis- 
puted fiicts.  The  same  difficulties  arise  from 
an  Inspection  of  the  Journal  «itry  as  to  tlie  ac- 
tion of  the  court  upon  the  motion  for  an  wder 
allowing  the  clerk  to  Indorse  upon  the  Informa- 
tion the  names  of  Stahle  and  others  as  wit- 
nesses for  the  prosecution.  The  objections 
state  certain  reasons  ttierefw,  but  th^  are 
merely  assertions  of  counsel,  which  are  not 
admitted  to  be  true,  and  whitA  the  court  may 
not  have  found  to  be  true  There  may  bave 
beoi  a  proper  showing  why  the  indCHSonents 
had  not  been  made  prior  to  the  trial,  or  on 
filing  the  information,  and  that  the  prosecuting 
attorney  did  not  know  until  tiie  trial  began  ot 
the  existence  ot  these  witnesses.  There  ml|^ 
have  bem  a  full  statement  of  what  the  prose- 
cution Intended  to  prove  by  eadi  witness,  and 
It  might  have  appeared  to  the  satlsfoctlon  of 
tiie  court,  from  mattos  that  do  not  appeu  In 
the  Journal  entry,  tmt  which  occurred  during 
tbe  trial,  which  showed  that  notice  had  been 
given  of  the  Introduction  of  these  witnesses. 
Indeed,  from  this  nunc  pro  tunc  order,  which 
counsel  claim  Is  ft  record  befcwe  m,  it  does 
not  appear  that  the  motion  was  allowed,  and 
the  indorsements  <»dered  to  be  made  by  the 
clerk.  This  seons  to  be  int^red  ftom  tbe  fact 
that  the  objection  made  iiy  counsel  to  the  in- 
dorsement was  overrule,  but  it  does  not  ap- 
pear that  such  an  order  was  actually  made  by 
tbe  court,  althongh  the  names  ot  the  witnesses 
objected  to  do  appear  on  the  information,  a 
copy  of  which  Is  properly  In  the  record  as  a 
pleading. 
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The  record  of  the  tranaactlons  of  the  court 
tails  far  short  of  the  details  required  to  show 
the  facts,  and  not  the  bare  assertions  of  calm- 
s' and  far  short  of  the  full  narration  that 
ooght  to  be  preserved  in  a  bill  of  exceptions. 
In  order  that  the  appelate  court  can  clearly 
Bee,  without  surmise  or  conjecture,  what  ac- 
tuallr  happraed  In  the  trial  court.  The  most 
rigid  rule  of  construction  adopted  by  the  courts 
that  hold  the  matter  of  the  Indorsement  of  the 
names  of  the  witnesses  on  the  accusation  to 
be  imperative  and  not  mandatory,  and  In  the 
nature  of  a  substantial  right,  not  to  be  frittered 
away  by  construction,  is  not  an  inflexible  one. 
Upon  the  showing  of  the  prosecuting  attorney 
that  he  was  not  apprised  that  the  person  call- 
ed was  a  material  witness  befwe  the  trial 
conmienced,  it  was  held  not  moneous  to  per- 
mit such  a  one  to  testify,  even  though  his 
name  was  not  Indorsed  as  a  witness  upon  the 
InfommUon.  HIU  t.  People,  26  Mich.  49G; 
People  V.  Howes,  81  Mich.  399.  45  N.  W.  961. 
The  reason  given  (or  this  rule  is  that  the  Mich- 
igan statute  could  not  be  extended  by  construc- 
tion to  cover  the  omls^on  of  the  names  of 
such  witnesses  as  the  prosecutor  discovered 
during  the  progress  of  the  trial.  It  is  not 
shown  that  the  testimony  of  Stahl^  or  any  of 
the  other  witnesses,  the  names  of  which  were 
not  indorsed  upon  the  information,  was  mate- 
rial, for  the  evidence  is  not  before  us.  The 
rule  adopted  In  the  case  of  Gandy  v.  State,  24 
Neb.  724,  40  N.  W.  302,  seems  to  be  the  cor- 
rect one,  in  this  respect,  under  a  statute  which 
Is  similar  to  ours.  In  requiring  the  indorsement 
of  the  names  of  the  witnesses.  The  names  of 
the  witnesses  were  not  indoraed  on  the  In- 
formation, and  the  court  said:  "In  this  cose, 
however,  the  testimony  of  the  witnesses  called 
does  not  appear  to  be  material,  hence  it  [the 
admission  of  the  evidence]  was  error  without 
prejudice."  This  court  has  held  that  a  code- 
fendant  jointly  informed  against,  but  held  for 
a  separate  trial,  oa  a  severance,  was  a  c<»upe- 
tent  witness  for  the  other  defendant  first  tried 
separately,  and  ttiat  such  a  witness  having 
been  erroneously  rejected  for  his  incompetency, 
on  the  ground  that  he  was  informed  against 
Jointly  with  the  defendant  on.  trial,  it  was  not 
necessary  to  show  by  an  ofiCer  in  the  record 
what  the  party  producing  him  expected  to  prore 
by  him,  but  on  appeal  it  would  he  presumed 
that  his  testlmouy  would  have  been  material  to 
the  issue.  Mctiinnis  v.  State  (Wyo.)  31  Pac. 
978.  But  the  rule  went  solely  to  the  comi>e- 
tency  of  the  witness,  arising  from  hia  relatlcm 
to  the  defendant  upon  the  Joint  accusation,  and 
It  appeared  from  the  record  that  his  testimony' 
would  have  been  material,  from  the  other  evi- 
dence in  the  case.  In  this  case  the  iucouii)«- 
lency  of  the  witnesses,  or  their  Inability  to  tes- 
tify, arises.  If  at  all,  fi-om  the  fact  that  their 
names  were  not  properly  and  timely  indoi-sed 
on  tlie  information.  It  does  not  appear  fittm 
the  record  that  their  testimony  would  have 
been  material.  There  is  no  express  proviisiou 
of  law  making  them  !ncomi>etent  for  the  fail- 
■  ore  to  indorse  their  nameB,  and,  if  they  could 


not  testify,  their  exclusion  results  from  a  legal 
inference  In  the  construction  of  the  statute  re- 
quiring the  Indoreement,  and  the  effect  of  the 
failure  to  make  It.  The  defendant  Is  informed 
by  such  an  Indorsement  what  witnesses  may  be 
called  to  testify  against  him,  but  not  what 
their  testimony  will  be  If  they  testify,  and  he 
must  gain  this  Information  from  other  sources, 
— either  from  the  preliminary  examination,  If 
they  testified  there,  or  by  some  other  means. 
The  record  Is  silent  upon  the  eCTect  or  tendency 
of  their  testimony.  It  does  not  appear  from 
the  joornal  entry  that  the  defendant  was  sur- 
prised by  the  introduction  of  the  witnesses 
against  him,  whose  names  he  asserts  were  not 
indorsed  on  the  accusation,  or  that  he  did  not 
know  the  nature  of  their  testimony.  Neither 
did  he  ask  for  a  continuance  on  that  ground, 
in  order  to  enable  him  to  make  his  defense. 
Tiie  object  of  the  statute,  If  It  was  to  enable 
the  defendant  to  know  what  witnesses  should 
appear,  against  him,  in  order  to  acquaint  him- 
self with  the  nature  of  their  evidence,  was  not 
to  furnish  him  an  exception  to  be  shrewdly 
interposed  as  a  means  to  escape  Justice.  His 
objection  should  have  come  befcHre  the  trial, 
or  he  should  have  shown  affirmativdy  that  he 
liad  no  knowledge  that  the  witnesses  would 
be  sworn,  or  what  they  would  testify  to.  Even 
If  his  objection  was  not  waived,  as  not  timely 
interposed,  and  without  such  a  showing,  he 
would  probaWy  have  been  entitled  <mly  to  the 
relief  afforded  by  a  continuance  for  a  short 
time  in  order  to  make  his  defense,  and  this 
upon  a  showing  made  to  the  court  that  such 
time  should  be  needed.  Lord  r.  State,  18  N. 
H.  173. 

The  journal  entry  relied  upon,  if  it  could  be 
considered  part  of  the  record,  does  not  show 
afllrmatlve  error:  (1>  It  does  not  show  the 
facta  as  they  occurred  at  the  time  the  objection 
was  made,  or  which  were  relied  upon  by  coun- 
sel, but  merely  the  statements  of  counsel  for 
the  defendant;  (2)  the  prejudicial  tendeuqr  ott 

-materiality  of  the  testimony  against  the  de- 
fendant does  not  appear;  (3)  the  objecticm 

-came  too  late,  as  no  proper  showing  was 
made  why  it  was  not  interposed  sooner;  and 
(4)  the  defendant  did  not  nfilrmativeiy  show 

-that  he  was  not  aware  at  the  time  of  th«  ob- 
jection of  the  nature  of  the  testlmonsr  of  the 
witnesses,  and  did  not  ask  for  a  continuance 
in  order  to  meet  their  testimony.  The  judg- 
ment of  the'distilct  court  for  Laramie -county 
is  affirmed,  and  that  court  is  directed  to  pro- 
ceed to  carry  into  executioo  its  «enteDce  and 
judgment. 

OONAWAY  ana  POTTGB,  3J.,  concur. 


EGAN  T.  WESTCHESTER  FIRE  INS.  CO. 
(^upremie  Court  of  Oregon.    Dee.  9,  1B06.) 

IXSURANCK  —  CO:f DITIOSS  OF  POLICT— WaIVEB  M 

AOEHT. 

Where  a  policy  provides  tlxat  do  officer  or 
agent  shall  liave  power  to  waive  any  of  its  con- 
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ditiona,  except  by  writing,  and  that  no  Drivilege 
affecting  the  insurance  shall  be  claimed  by  the 
assured  unless  so  written,  after  it  haa  been  ac- 
cepted by  the  assured  a  parol  waiver  of  any  of 
the  proTiBlons  of  the  policy  by  the  agent  from 
whom  the  Insurance  was  obtained  is  «  nnllity. 

Apxwal  from  circuit  court,  Maltnomab 
county;  E.  D.  ShattucK:,  Judge. 

Action  by  B.  F.  Egan  against  tbe  West- 
chester Fire  Insurance  Company  on  a  fire 
Insurance  policy.  From  a  Judgmrait  for 
plaintiff,  defendant  appeals.  Reversed. 

Ia  B,  Cox,  for  appellant  S.  C.  Spencer 
and  C.  H.  Carey,  for  respondent. 

BEAN,  0.  3.  This  1?  an  action  upon  a 
fire  Insurance  policy  Issued  by  the  defend- 
ant on  tbe  17tb  day  of  March,  1893,  covering 
loss  or  damage  by  fire  to  the  personal  prop- 
erty therein  described,  for  tbe  term  of  one 
year.  Tbe  contract  of  insurance  was  made 
and  tbe  policy  issued  by  one  Hart,  general 
agent  of  the  defendant,  residing  In  Portland, 
who  was  empowered  to  make  sucb  contracts 
and  Issue  policies  furnished  In  blank  by  the 
company  to  be  countersigned  by  him,  to  re- 
new the  same,  and  to  assent  to  transfers  and 
assignments  thereof  within  the  territory  cov- 
ered by  his  agency.  Hie  policy  In  question 
Is  known  as  tbe  "New  York  Standard  Pol- 
Icy,"  and  Is  In  tbe  form  and  contains  the 
printed  conditions  usual  In  sucb  policies, 
among  wbicb  are  tbe  following:  "This  en- 
tire policy,  unless  otherwise  provided  by 
agreement  Indorsed  hereon  or  added  here- 
to, siiall  be  void  •  •  •  If  tbe  subject  of 
insurance  be  personal  property  and  be  or 
become  Incumbered  by  chattel  mortgage." 
"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  In 
any  court  of  law  or  equity  until  after  full 
compliance  by  tbe  Insured  with  all  of  tbe 
foregoing  requirements,  nor  unless  commen- 
ced wltbln  twelve  months  next  after  the 
fire."  By  tbe  concluding  clause  It  Is  pro- 
vided that  "no  officer,  agoit,  or  other  rep- 
resentative of  this  company  shall  have  pow- 
er to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  tbe  subject  of  agree- 
ment Indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  conditions,  no  of- 
ficer, agent,  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
■ach  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  tbe  Insurance  under 
this  policy  exist  or  be  dalmed  by  the  In- 
sured unless  so  written  or  attached."  Some 
two  or  three  months  after  the  policy  had 
been  issued  and  delivered,  and  before  the 
fire,  which  occurred  In  August,  1894,  a  chat- 
tel mortgage  was  placed  on  the  property 
with  the  oral  consent  of  Hart,  but  no  in- 
dorsement to  that  ^ect  was  ever  made  up- 
on the  policy,  nor  was  the  company  advised 
of  the  arrangement.    It  Is  admitted  that, 


unless  the  stipulation  in  regard  to  the  effect 
of  placing  a  chattel  mortgage  on  the  prop- 
erty was  waived,  tbe  Incumbrance  rendered 
the  policy  void;  so  that  tbe  right  of  plaits 
tiff  to  recover  depends  upon  whether  the 
agent.  Hart,  bad  authority  to  bind  tbe  com- 
pany by  an  oral  consent  or  agreement  to 
waive  or  modify  the  stipulations  and  con- 
ditions of  the  policy  in  this  respect. 

There  Is  a  class  of  cases  which  bold  that, 
where  a  person  Is  authorized  by  an  insurance 
company  to  make  a  contract  of  Insurance,  he 
thereby  becomes  invested  with  authority  to 
modify  or  waive  the  printed  stipulations  in 
the  policy  as  to  the  condition  of  the  prop- 
erty or  other  facts  then  existing.  This  doc- 
trine proceeds  on  tbe  theory  that  the  con- 
tract or  knowledge  of  the  agent,  within  tbe 
scope  of  his  real  or  apparent  authority,  la 
the  contract  or  knowledge  of  bis  principal, 
and  to  that  extent  modifies  or  suspends  the 
printed  terms  of  the  policy,  which  Is  pre- 
pared for  general  use,  without  reference  to 
the  particular  case,  contains  numerous  com- 
plex conditions  and  stipulations,  and  is  gen- 
erally not  delivered  to  tbe  Insured  until  after 
tbe  contract  is  closed.  In  sucb  case  It  would 
certainly  not  be  consonant  with  fair  dealing 
to  permit  an  Insurer  to  escape  liability  be- 
cause of  some  stipulation  in  the  policy, 
which  it  knew  from  the  very  threshold  of 
the  transaction,  through  tbe  agent  who  made 
tbe  contract,  was  not  in  accordance  with 
tbe  agreement  between  it  and  the  assured, 
or  to  allow  It  to  take  advantage  of  some 
cause  of  forfeiture  which  it  knew,  at  the 
time  tbe  contract  wa?  closed,  would  invali- 
date tbe  policy  from  the  time  of  its  Incep- 
tion, and  thus  render  it  of  no  more  use  to 
the  assured  than  so  much  waste  paper. 
There  Is  another  class  of  cases  which  hold 
that  a  parol  waiver  of  the  conditions  of  an 
insurance  policy  by  a  general  agent  Is  bind- 
ing on  the  company,  although  the  policy  may 
provide  that  sucb  waiver  can  only  be  made 
In  writing  Indorsed  thereon,  if  tbe  Insured, 
dealing  with  tbe  agent,  has  no  notice  of  a 
limitation  upon  his  authority  to  bind  the 
company.  But  neither  of  these  rules  have 
any  bearing  on  the  question  ben  presented. 
The  policy  in  this  case  was  Issued  and  de- 
livered long  prior  to  the  date  of  tbe  alleged 
waiver,  and  contained  on  Its  face  notice  of 
tbe  limitation  on  the  power  of  the  agents 
of  tbe  company.  The  plaintiff  had  accepted 
the  contract,  with  all  Its  limitations  and  con- 
ditions, and.  In  the  absence  of  fraud,  la  con- 
clusively presumed  to  have  known  that,  by 
its  express  terms,  the  authority  of  the  agoits 
of  def^dant  to  waive  or  change  it  was  lim- 
ited and  circumscrtbed.  He  was  Informed 
by  the  Insurer,  through  the  policy  itself,  that 
no  agent,  by  virtue  of  a  general  appointment, 
had  authority  to  change  tbe  contract  In  any 
other  way  than  by  writing  Indorsed  thereon, 
and  therefore.  In  dealing  with  Hart,  he  did 
so  with  knowledge  of  the  limitation  npcm  bis 
authcolty  to  bind  the  company.  After  a  ci»- 
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tract  of  Insurance  ia  complete,  the  policy  de- 
livered and  accepted,  It  becomes  binding  up- 
on the  parties  the  same  as  any  other  valid 
contract,  and  Its  plain  and  unambiguous  pro- 
visions  must  be  Interpreted  by  the  same 
rules.  If,  th^-efore,  It  contains  a  timltatlon 
upon  tbe  power  and  autltority  of  an  agent  to 
subsequently  waive  its  Btipulationa  or 
change  Us  terms,  sucb  provision  is  neces- 
sarlly  notice  to  the  assured  that,  for  such 
purpose,  the  power  of  the  agent  of  the  com- 
pany is  limited,  whatever  his  authority  may 
be  In  other  resi^ects.  No  rule  is  better  set- 
tled than,  where  a  limitation  on  the  power 
of  an  agent  is  brought  home  to  the  person 
fiealing  with  him,  such  person  relies  upon 
any  act  in  excess  of  such  limited  authority 
at  hJs  peril;  aud  hence,  when  an  insurance 
company  limits  the  power  of  its  agent,  aud 
notice  of  such  limitation  is  brought  home  to 
the  person  dealing  with  him,  it  is  not  bound 
by  any  act  done  by  the  agent  in  contraven- 
tion of  such  notice.  Wood,  Ins.  §  107;  Wel- 
dert  V.  Insurance  Co.,  19  Or.  2G1,  24  Pac.  242. 

Sow,  In  this  case,  tlie  policy  expressly  pro- 
vides that  no  officer  or  agent  or  other  rei>- 
resentative  of  the  company  shall  have  pow- 
er to  waive  any  provision  or  condition  of  the 
policy  except  by  a  writing  upon  or  attached 
tliereto,  and  that  no  privilege  or  permission 
affecting  the  insurance  under  the  policy  shall 
exist  or  be  claimed  by  the  assured  unless  so 
written  or  attached,  and  therefore  the  lim- 
itation upon  the  authority  of  Hart  was  in 
effect  written  on  the  face  of  the  policy.  This 
stipulation  is  not  illegal,  nor  against  public 
policy,  and  the  statement  that  no  agent  has 
authority  to  waive  or  change  the  terms  or 
conditions  of  the  policy,  unless  in  writing,  is 
notice  to  the  assured  of  that  fact  The  rela- 
tion of  agency,  it  Is  true,  is  the  result  of  the 
contract  between  the  agent  and  his  princi- 
pal, and  the  power  of  the  agent  must  be  de- 
termined by  his  real  or  apparent  authority, 
as  gathered  from  facts  in  the  case;  and  a 
declaration  in  an  Insurance  policy,  to  the 
effect  that  no  agent  has  authority  to  change 
or  modify  its  terms  or  conditions,  except  In 
a  specified  manner,  would  not  preclude  the 
assured  from  showing,  as  a  matter  of  fact, 
it  he  could,  that  the  defendant  did  invest 
the  agent  with  such  authority.  But  where 
the  policy  itself,  issued  and  delivered  by  an 
ageat,  informs  the  assured  that,  for  certain 
purposes,  no  officer,  agent,  or  representative 
of  the  company  lias  authority  to  bind  it,  ex- 
cept In  a  ^>ecilied  manner,  It  contains  notice 
to  him  ttiat  the  authority  of  the  agent  so 
Issuing  the  policy  Is  limited,  and  this  limita- 
tion and  restriction  Is  binding  upon  the  as- 
sured unless  he  can  show  that  such  power 
has  been  enlarged  in  some  way.  Mr.  Hart 
was  the  general  agent  of  the  company,  and 
unless  bis  powers  were  expressly  limited, 
and  the  assured  had  notice  of  such  limita- 
tion, it  would,  perhaps,  be  presumed,  from 
the  nature  of  his  agency,  that  he  had  power 
to  modify  or  waive  the  terms  of  the  jwUcy, 


because,  as  general  agent,  he  stood  in  the 
place  of  and  represented  the  company,  and 
could  do  whatever  it  could  lawfully  do.  But 
in  this  case  the  policy  contained  upon  Its 
face  a  restriction  upon  his  powers,  which 
the  assured  must  be  held.  In  law,  to  have 
known.  His  apparent  authority  was  limited 
by  a  recital  in  the  body  of  the  policy,  as- 
sented to  by  the  assured  as  a  part  thereof, 
and  possessing  the  same  binding  force  as  any 
other  provision  of  the  contract.  There  was 
no  evidence  given  or  offered  tending  to  show 
that  Hart's  power  had  been  in  any  way  en- 
larged, or  that  he  had  authority  to  modify 
or  change  the  contract  as  originally  mode. 
Aud,  if  It  Is  to  be  enforced  according  to  the 
principles  goTemlng  other  contracts  under 
similar  circumstances,  we  see  no  escape  from 
the  conclusion  that  Hart's  parol  waiver  of 
terms  of  the  policy  is  not  binding  on  the 
company.  We  must  therefore  hold  that,  aft- 
er an  insurance  policy  containing  the  pro- 
visions of  the  one  before  us  has  been  deliv- 
ered aud  accepted  by  the  insured,  a  panrf 
waiver  of  such  provisions  or  any  of  them 
by  the  agent  from  whom  the  insurance  was 
obtained,  merely  by  virtue  of  sucb  agency, 
is  a  nullity.  This  seems  to  be  the  result 
aud  logic  of  the  adjudged  cases  where  the 
same  or  similar  provisions  of  Insurance  pol- 
icies have  come  before  the  courts  for  con- 
sideration. Walsh  V.  Insurance  Co.,  73  N. 
Y.  5;  Quinlan  v.  Insurance  Co.,  133  N.  Y. 
356,  31  X.  E.  31;  O'Brien  v.  Insurance  Co., 
134  N.  Y.  28,  31  N.  B.  265;  Moore  v.  Insur- 
ance  Co.,  141  N.  Y.  219,  36  N.  B.  191;  Baum- 
gartel  V.  Insurance  Co.,  136  N.  Y.  647,  32 
N.  E.  990;  Hanklus  v.  Insurance  Co.,  70  Wis. 
1,  35  N.  W.  34;  Knudson  v.  Insurance  Co.,  76 
Wis.  198,  43  N.  W.  954;  Carey  v.  Insurance 
Co.,  84  WU.  80,  54  N.  W.  18;  Cleaver  v.  In- 
surance Co.,  65  Mich.  527,  32  N.  W.  660; 
Gould  V.  Insurance  Co.,  90  Mich.  302,  61  N. 
W.  455;  Spragiie  y.  Insurance  Co.,  49  Mo. 
App.  423;  Smith  v.  Insurance  Co.,  60  Vt.  682, 
15  Atl.  353;  Insurance  Co.  v.  Heiduk,  30 
Neb.  288.  46  N.  W.  481. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directloiift  to  bob- 
talu  the  motion  for  a  nwsult. 

WOLVBKTON,  J.,  withholds  Us  opinion 
for  the  present. 


BIXBT  V.  CHURCH  et  al. 
(Supreme  Court  of  Oregon.    Dec.  2,  1885.) 

Statdtb  qw  Fuuns— Promibx  to  Pat  Debt  o* 

Another. 

Whpre  plaintiff  performed  work  for  one 
who  contracted  with  defendants  to  do  it,  and, 
after  the  work  was  completed,  defendants  oral- 
ly promised  to  pay  therefor,  plaintiff  cannot 
recover,  though  such  promise  was  unconditional. 

Appeal  from  circuit  court,  Multnonuh  coun- 
ty; E.  D.  Shattuek,  Judge. 

Action  by  Matthias  Bixhy  against  Church 
£c  Qaston  for  work  and  labor  done.  Plaintiff 
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bad  judgment,  and  defendants  appeal.  Re- 
versed. 

W.  H.  Adame,  lor  appellants.  C.  S.  Han- 
nmn,  for  respcmdent. 

BEAN,  C.  J.  This  Is  an  action  to  recover 
for  work  and  labor  alleged  to  have  been  per- 
formed isy  the  plaintiff  for  the  defendants 
between  the  Ist  day  of  June,  1892,  and  the 
l8t  day  of  November  of  the  same  year.  The 
complaint  avers  that  between  the  datea  nam- 
ed the  plaintiff  hauled  and  transported  for 
the  defendants,  at  their  special  instance  and 
request,  31  tona  and  400  pounds  of  merchan- 
dise, at  the  agreed  and  stipulated  price  of 
96  per  ton,  amounting  in  the  aggregate  to  the 
snm  of  $187.25,  no  part  of  which  has  been 
paid,  except  the  sum  of  ?100.  The  answer  is 
a  specific  denial  of  all  the  allegations  of  the 
complaint.  The  trial  In  the  court  below  re- 
sulted in  the  plaintiff's  recovering  judgment 
for  the  amount  demanded  in  the  complaint, 
and  defendants  appeal. 

From  the  bill  of  exceptions  It  appears  that, 
at  the  time  the  services  were  rendered,  de- 
fendants were  engaged  in  gettlnfi  out  and 
marketing  logs  in  the  vicinity  of  Coal  creek, 
in  the  state  of  Washington,  and  had  a  con- 
tract with  one  Walter  Nelsh  to  furulBh  and 
deliver  logs  to  them  at  such  place  at  a  stip- 
ulated price  per  thousand,  and  that  the  haul- 
ing in  question  was  a  part  of  the  lalMff  neces- 
sarj'  to  be  done  by  Xeish  in  jierformlng  his 
contract  with  the  defoudimts.  There  was 
evidence  given  on  the  trial  from  which  the 
Jury  could  have  found  either  (1)  that  plain- 
tiff was  employed  by  defendants,  and  that 
the  work  was  performed  for  them  and  on 
their  sole  credit,  as  alleged  In  the  complaint; 
or  (2)  tliat  plaintiff  was  employed  by  and 
rendered  the  services  for  Neish,  and  that  de- 
fendants agreed  to  pay  him,  upon  the  order 
of  Neish,  if  they  should  have  funds  in  their 
hands  belonging  to  Neish  at  the  time  the  or- 
der should  be  presented,  and  not  otherwise; 
or  (3)  that  the  work  was  performed  for  Nelsh, 
and  that  defendants  verbally  agreed  to  pay 
therefor  In  case  Neish  did  not;  or  (4)  that 
plaintiff's  contract  was  made  with  and  serv- 
ic!cs  rendered  to  Nelsh  alone,  and  that  after 
the  contract  had  Iwen  completed  he  gave 
plaintiff  an  order  on  the  defendants  for  the 
amount  sued  for,  which,  upon  proseutatioii, 
they  verMlly  agreed  to  pay.  As  appllcnhlc 
to  the  third  and  fourth  theories  of  the  case 
suggested,  the  defendants,  at  the  proper  time, 
requested  the  court  to  instruct  the  jm-y— 
First,  tliat,  If  defendants  ngrood  merely  to 
pay  Nelsh's  debt  In  case  he  did  not  do  so.  tlie 
verdict  must  be  for  them,  iH-i-ause  tlie  agree- 
ment is  void  under  the  statute  of  frauds; 
and,  second,  Hint  If  the  contract  w:is  ninch- 
with  Neish.  and  the  work  ])erforme<l  for  him, 
and  not  the  defendants,  plaintiff  cannot  re- 
cover, even  tliough  defendants  afterwards 
agreed  to  pny  Nelsli's  debt,  because  such 
agreement  was  not  In  writing.    That  these 


instructions  correctly  state  the  law  as  applica- 
ble to  this  case  Is  not  questioned,  but  It  Is 
claimed  that  they  were  given  in  substance  In 
the  general  charge,  whlcb  Is  made  a  part  €t 
the  bill  of  exceptions,  and  consists  of  three 
separate  Instructions,  as  follows:  "There  is 
some  evidence  tending  to  show  that  the  agree- 
ment between  the  parties  was  that  Church  & 
Gaston  would  pay,  upon  the  order  of  Mr. 
Nelsh,  any  surplus  Nelsh  might  have  In  th^r 
hands.  They  aver  there  has  been  no  sur- 
plus In  their  hands,  consequently  they  have 
nothing  to  pay.  If  that  Is  the  fact  about  It. 
your  verdict  should  be  toe  the  defendants. 
There  is  some  evidence  still  further  tending 
to  show  tbey  were  sureties;  that  they  under- 
took to  guaranty  Nelsh's  debt.  The  plaintiff 
cannot  recover  on  that  theory  of  the  case, 
becatise  in  such  case  the  undertaking  of  a 
man  who  promises  to  pay  another  man's  debt 
must  be  in  writing,— not  only  In  writing,  bat 
must  express  the  consideration.  A  man  can- 
not be  compelled  to  pay  another's  debt  unless 
his  promise  Is  In  writing.  There  Is  other  evi- 
dence tending  to  show  that  Church  &  Gaston 
imdertook  to  pay  absolutely  this  demand. 
You  will  examine  the  whole  testimony,  and 
determine  how  the  fact  was,  and.  If  they 
undertook  absolutely  to  pay,  they  are  bound 
by  that  undertaking,  and  your  verdict  should 
be  for  the  plaintiff;  but  that  Is  a  matter  yon 
must  decide  from  the  testimony  In  the  case." 

These  instructions,  which  are  all  that  were 
given  by  the  court,  contain  no  reference  to 
the  effect  and  validity  of  a  verbal  promise  of 
the  defendants  to  pay,  made  after  the  work 
had  boon  i>erformed.  In  case  the  jui-y  should 
find  that  It  was  performed  under  a  contract 
with  Neish,  and  not  the  defendants.  The  lia- 
bility of  the  defendants  Is  made  to  depend 
solely  on  whether  their  promise  was  condi- 
tional or  alwolute.  The  effect  of  the  Instruc- 
tions, as  given.  Is  that  If  the  defendants* 
promise  was  conditional,  because  made  either 
to  pay  out  of  a  particular  fund,  and  such 
fund  did  not  exist,  or  to  pay  as  surety  fbr 
Nelsh  In  cose  he  did  not,  plaintiff  could  not 
recover,  but  if  the  promise  was  nhsolnle— 
tiiat  Is,  to  pay  at  all  events— the  defendants 
would  he  liable,  without  reference  to  whether 
tt  was  a  promise  to  pay  the  debt  of  another 
or  not.  Now,  tliere  was  evidence  tending  to 
show,  and  the  defendants  claimed  the  fact  to 
be,  that  plaintiff  was  hired  by  Nelsh,  and 
rendered  the  services  for  him,  and  that.  If 
they  ever  agreed  to  pay  therefor.  It  was  by  a 
verbal  promise  made  after  the  work  had  been 
performed.  Although  the  Jury  might  have 
found  for  the  defendants  on  this  contention, 
they  were  n(K!efisarlly  required,  under  the  In- 
stmctinns  of  the  court,  to  find  a  verdict  In 
favor  of  the  plaintiff  if  they  found  the  promise 
f<»  have  been  absolute  and  unconditional,  al- 
though not  in  writing.  If  the  defendants 
hired  the  plaintiff  to  do  the  work,  as  be 
claims  in  his  complaint,  they,  of  course,  would 
I>e  liable  as  original  promisors;  but  If.  on 
the  other  hand,  the  work  was  done  under  a 
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contract  Tith  Nelah,  and  for  falm,  and  the  on- 
ly promise  oC  defendants  to  plaintiff  waa  a 
Terbal  one,  made  after  It  bad  been  i)erfornied, 
they  would  not  be  llaUe,  bowerer  abaolute 
their  promise  may  bave  laeea,  because  sucb 
an  agreement  is  wftbln  tbe  statute  of  frauds 
and  Told.  Tbere  was  evidence  tendJog  to 
support  this  theory  of  tbe  case,  and  defend- 
ants were  clearly  entitled  to  have  It  submit- 
ted to  the  Jury  by  proper  Instructlona;  and 
because  an  instruction  to  tltat  effect  was  not 
giTeo*  altboogh  requested,  the  case  must  be 
reversed  and  a  new  trial  ordered.  There  are 
aereral  other  assignmenta  of  error  In  tbe  rec- 
ord, but  we  have  not  deemed  It  Important  to 
examine  them  at  this  time. 


BARGBR  T.  TAYLOR  et  al. 
(Snnrpme  Court  of  Orpgon.     Dec.  2,  18!>5.) 
Appeal— Notice  of  Appeal— On  Whom  Served. 

Where,  in  an  notion  to  foreclose  a  mort- 
gage, the  coQtract  is  found  usurious,  and  judg- 
ment rendered,  as  provided  by  Hill's  Ann. 
Laws,  §  in  favor  of  the  state  for  the  use 

of  the  common  school  fund,  the  state  does  not 
thereby  heoome  a  "party"  to  the  action,  so  as 
to  require  notice  of  appeal  to  t>e  served  on  the 
state. 

Appeal  from  circuit  court,  Wasco  county; 
W,  L.  Bradshaw,  Judge. 

Action  by  John  Barger  against  O.  D.  Tay- 
lor and  others.  From  a  judgment  declaring 
the  contract  sued  on  usurious,  and  In  favor 
of  the  state  for  the  money  loaned,  plaintiff 
appeals.  Heard  on  motion  to  dismiss.  De- 
nied. 

E.  B.  Dufur,  for  appellant  A.  S.  Bennett, 
for  respondents. 

PER  CURIAM.  This  Is  a  suit  to  foreclose 
a  mortgage.  Tbe  defnue  Is  usury.  The 
court  below  found  the  contract  to  be  usuri- 
ous, and  rendered  a  decree  for  the  amount  of 
the  original  sum  loaned  against  tbe  defend- 
ant In  favor  of  the  state,  for  the  use  of  the 
common  school  fund,  as  provided  in  section 
3580  of  Hill's  Annotated  Laws.  From  this 
decree  the  plaintiff  appealed,  but  did  not 
serve  tbe  state  with  notice  thereof.  The 
defendant  now  moves  to  dismiss  tbe  appeal, 
upon  the  ground  ituit  the  state  is  an  adverse 
imrty,  and  should  have  been  served  with 
notice. 

Under  the  decisions  of  this  court  if  it  could 
be  made  to  appear  that  the  state  la  a  "party" 
to  the  decree  appealed  from  in  the  sense  con- 
templated tbe  statute  r^ulatlng  appeals, 
Its  Interest  being  adverse  to  tlmt  of  appel- 
lant, tbe  failure  to  serve  it  vrltb  notice  would 
be  fatal  to  this  appeal.  But,  in  our  opinion, 
the  state  cannot,  under  the  circumstances  of 
this  case,  be  deemed  a  "party"  within  the 
meaning  of  that  statute.  As  used  therein, 
the  term  "party"  must  be  understood  In  the 
ordinary  legal  sense,  and  to  embrace  such 
persons  only  as  become  parties  to  the  case 


in  some  mode  prescribed  or  recognized  by 
law,  so  as  to  be  bound  by  tbe  proceeding. 
Now.  the  state  never  was  made  a  party  to 
this  suit,  nor  did  it  become  or  seek  to  be- 
come such.  It  never  appeared  in  any  way, 
had  no  right  to  adduce  testimony,  crosB*e& 
amine  witnesses,  or  appeal  from  the  decree 
bad  It  been  to  the  effect  that  the  contract 
aued  upon  was  not  usurious.  The  statute 
in  relation  to  usury  requires  the  court  to  de- 
clare the  forfeiture,  and  enter  the  Judgment 
whenever  the  contract  In  suit  appears  to  be 
usuriotis.  Hill's  Ann.  lnvra,  {  3580.  The 
forfeiture  is  to  be  declared  by  tbe  court  on 
Its  own  motion,  as  tbe  result  of  the  litiga- 
tion between  tbe  parties,  and  by  force  of  the 
statute.  Whenever,  in  any  action  or  suit 
on  a  contract  it  is  ascertained  tbat  the  con- 
tract Is  usurious,  the  law  steps  In,  and.  pro- 
prio  vigore,  forfeits  tbe  mrlglnal  sum  to  tbe 
coiumou  school  fund  of  tbe  county.  The  en- 
try of  the  Judgment  or  decree  in  favor  of  the 
state  Is  but  the  means  of  carrying  out  the 
forfeiture,  and  does  not  make  It  a  party  to 
the  proceeding  In  the  sense  that  it  must  be 
served  with  notice  or  tbat  it  la  entitled  to 
notice.  The  question  of  usury  Is  to  be  de- 
termined upon  the  Issoes  made  and  evidence 
offered  by  tbe  parties  to  tbe  lltl^tton.  By 
the  terms  of  tbe  statute,  the  principal  sum  is 
to  be  deemed  forfeited,  and  a  Judgment  In 
favor  of  the  state  is  to  be  rendered  when- 
ever "it  shall  be  ascertained  in  any  suit 
brought  on"  a  contract  tbat  it  is  usurious, 
but  It  cannot  be  judicially  so  ascertained  un- 
til tbe  final  determination  of  the  suit  So 
long  as  tbe  parties  have  a  right  to  continue 
the  litigation  either  in  the  court  of  original 
Jurisdiction  or  on  appeal,  the  usurious  nor 
ture  of  tbe  contract  remains  undetermined, 
and  tbe  state  is  not  entitled  to  Judgment 
When  the  suit  is  fully  tried  out.  If  It  then 
appears  that  the  contract  is  tainted  with 
usury,  it  is  the  duty  ot  the  court  to  render 
a  Judgment  In  favor  of  the  state;  but  until 
that  time  arrives,  tbe  state  has  no  Interest 
in  the  proceeding,  and  Is  not  entitled  to  be 
heard  or  to  be  served  with  notice,  unless  It 
lias  in  some  way  become  a  party  in  the  man- 
ner recognized  by  law.  The  state,  therefore, 
bearing  no  such  relation  to  the  case.  Is  not 
In  our  opinion,  an  "adverse  party,"  within 
the  meaning  of  the  statute  providing  for  the 
manner  of  taking  and  perfecting  appeals.  It 
follows  that  the  motion  to  dismiss  must  be 
overruled. 


STATfi  V.  STEARNS. 

(Supreme  Court  of  Oregon.    Dec.  9,  1895.) 

ehbezzlbusyt — indictment — allboatioit  of 
Ownership. 

In   a   prosecution   under  Comp.  Laws 
1887,  S  1770.  providing  for  the  ouninhmciit  of 

I any  agent  of  any  cnriiorntiou  who  "shall  em- 
bezzle or  fraudulently  convert  to  his  own  use 
•  •  •  any  money  *  •  ♦  of  another  •  •  ♦ 
which  shall  come  into  his  possesslou  *  *  *  by 
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▼trtae  of  his  employment,"  an  indictment  aJIcE- 
ing  that  defendaut,  as  agent  of  an  insurance 
company,  receired  for  the  company  money  as 
premiumi  for  insurance,  which  be  failed  to  pay 
over  or  account  for,  i>  insufficient  for  failure 
to  aXlega  that  the  money  received  was  in  fact 
the  money  of  the  company. 

Appeal  from  circuit  conrt,  Columbia  county; 
Thomaa  A.  McBridc^  Judge. 

L  M.  Steams  was  cravlcted  of  embezzle- 
ment, and  Bi>pealfl.  Berened. 

Clarence  Cole,  for  appellant.  C.  M.  Idleman, 
Atty.  Gen.,  and  W.  M.  Barrett,  Dlst.  Atty.,  for 
the  State. 

BEAN,  C.  J.  This  1b  an  appeal  by  defend- 
ant from  a  Judgment  of  imprisonment  in  the 
penitentiary  for  the  crime  of  embezzlement. 
At  the  beginning  of  the  trial  he  objected  to 
the  Introduction  ot  any  evidence  on  the  ground 
that  the  Indictment  did  not  state  a  crime,  be- 
cause It  did  not  aver  tlie  ownership  of  the  prop- 
erty  alleged  to  hare  been  embezzled,  nor  Its 
value.  The  chai^g^  part  of  the  Indictment, 
BO  far  as  material  to  the  questlcms  presented 
for  our  determination.  Is  as  follows:  "The  said 
li.  M.  Steams,  on  the  1st  Cbxy  of  August,  1893, 
In  the  county  of  Ccdumbia  and  state  of  Ore- 
gon, being  then  and  there  a  duly-quallfled  so- 
licitor ai^  agent  of  the  State  Insurance  Com- 
pasry,    •    *    •    authorized  and  empowered 

*  *  *  to  solicit  bnslnesa  for  said  compauy, 
and  to  receive  the  premiums  tbei'efor  in  said 
Columbia  county,  Oregon,  •  •  •  vir- 
tue of  said  agency,  received  for  premiums  for 
Insurance,  for  said  company,  from  divers  per- 
sons In  Columbia  count}',  Oregon,  the  sum  of 
$104.15,  •  •  *  lawful  money  of  the  Unit- 
ed States  of  America,  consisting  of  gold  and 
silver  coins  of  the  United  States  of  America 
and  United  Stat«i  currency,  tlie  particular  de- 
nominations of  said  money  lielug  now  not 
known  to  this  grand  and  did  afterwards, 
■•  •  •  without  the  couRent  of  said  •  •  • 
company,  feloniously  embezzle  •  •  •  and 
fraudulently  convert  said  sum  of  $104.15  to  bis 

•  •  •  own  use,  and  did  then  and  there  fall 
and  neglect,  and  still  falls  and  neglects,  to  ac- 
count for  said  money,  or  any  part  tbei-eof,  to 
said  State  Insurance  Company,  according  to 
the  nature  of  his  trust;  contrary  to  the  stat- 
ute In  such  case  made  and  provided,  and 
against  tlie  peace  and  dignity  of  the  iKople  of 
the  state  of  Oregon."  This  Indictment  was 
found  under  section  1770  of  the  statute,  which 
provides  tbat:  "If  any  •  •  •  agent  •  •  * 
ot  any  incorporation,  shall  embezzle  or  fraudu- 
lently convert  to  his  own  use  •  •  •  nny 
money  •  •  *  of  aUotiier,  which  may  l>e 
the  subject  of  lai'ccuy,  nnd  which  shall  liave 
come  Into  his  pos-seiwlon  or  be  under  his  c>are, 
by  virtue  of  such  emploj-ment,  •  •  •  Bhaii 
be  ileeiued  guilty  of  larceuy  and  npon  ranvlc- 
tion  tlif'i*eof  sliall  be  pimlHltetl  accoiilingly." 
To  Hiiiitain  a  conviction  uuiler  this  statute,  it 
Is  cleor  the  pmporty  clinrpcd  to  hove  lieon  em- 
bezzletl  nr  framlHlcutly  converted  must  be  tlie 
l.roiK»itj-  of  another  tlian  the  [)enion  indicted, 
bud  that  fitct  must  be  olleged  In  the  indlct- 


mmt  Now,  the  Indictment  here  does  not 
aver  the  ownership  of  the  mmiey  allied  to 
have  been  embezzled  in  direct  terms  or  Iqr 
necessary  Inference.  It  te  true  It  alleges  that, 
as  agent  of  the  Steto  Insurance  Oompany,  the 
defendant  received  tot  pFeminms  Une  Insur- 
ance for  the  company,  fran  divera  persoiu,  eet- 
tain  sums  ct  mon^,  which  be  failed  to  pay 
over  or  account  for  according  to  the  nature  of 
his  trust;  but  this  is  not  an  allegation  tha^ 
the  money  bo  received  was  In  tact  the  property 
of  tbe  company.  Vor  aught  that  appears  In 
the  Indictment,  it  mi^  have  been  understood 
between  the  defendant  and  the  ctHnpany  tliai 
the  8pe<dflc  money  received  him  for  Insur- 
ance was  not  to  be  turned  over  to  the  com- 
pany, but  that  he  was  autbwlzed  and  upected 
to  mli^le  and  mix  It  with  his  own,  and  it  thus 
became  a  matter  of  accotmt  between  him  and 
bis  prlnc^^  If  such  was  the  case,  he  could 
not  be  punished  criminally  tac  taiUng  to  pay 
over  the  balance  due  the  company,  however 
morally  wrong  It  may  have  been.  The  object 
of  the  statute  was  not  to  provide  ptmisbment 
for  a  mere  breach  of  a  contract,  but  to  rem- 
edy a  defect  In  the  common  law  which  did  not 
provide  for  the  pui^shment  criminally  of  a 
srarant  or  agmt  who  came  lawfully  Into  tbe 
possession  of  money  or  property  of  his  prin- 
cipal, and  fehmlously  converted  It  to  his  own 
use.  Prior  to  the  statute,  it  was  held  that, 
since  a  larceny  must  Include  a  trec^ss  or  a 
taking  and  carrying  away  of  the  pn^erty  stol- 
en, a  servant  who  came  rightfully  into  posses- 
sion of  the  property  of  bis  master,  and  em- 
bezzled or  converted  It  to  his  own  use.  could 
not,  in  general,  be  punished  criminally.  It 
was  to  avoid  this  dltnculty  and  defect  in  the 
criminal  law  that  embezzlement  was  declared 
a  crime  eiiual  In  degree  to  larceny,  with  the 
same  penalty  attached  to  Its  commission.  Bat 
the  same  titie  and  right  to  the  possession  of 
the  Identical  property  must  exist  in  onbesade- 
ment  as  In  larceny.  It  bsB  cousequmtly  beoi 
held  that  where  a  servant  rectiving  money  bai 
a  right  to  mingle  It  with  his  own,  being  aa- 
aweraUe  for  the  balance,  an  incUctment  tor 
embezzlement  does  not  lie  for  tbe  failure  to 
pay  over  according  to  his  otmtract.  Pea^e  v. 
Howe,  2  Thomp.  &  C.  3S3;  Com.  ▼.  Steams, 
2  Mote.  (Mass.)  843;  Com.  v.  LIbbey.  11  Mete 
(Mass.)  64;  Miller  t.  States  16  Neb  179,  20 
N.  W.  253.  The  Indictment  in  this  case  does 
not  negative  the  ownership  In  the  defendant, 
or  allege  tliat  the  money  said  to  have  been  em- 
bezzled was  the  property  ot  some  person  other 
than  the  defendant,  and  consequently  does  not 
state  a  crime.  Vor  this  reason  the  Judgment 
must  be  reversed,  and  It  la  so  ordered. 


BIRD  V.  BIRD. 
(Supreme  Court  of  Oritgon.    Dec.  9,  ISOSk) 
DivoitcE— Rbvikw  on  Appiai- 
In  n  divoroo  i-nse  the  supreme  conrt  will 
not  diHturb  the  Ui'cn.>e  of  the  trial  couit  as  to 
the  custody-  of  thi>  children  of  the  partita,  and 
as  to  the  distribution  of  the  property,  where  the 
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Qncirtioii  hi  purely  one  of  fact,  and  the  CTidence 
is  8iillioit>iit  to  warrant  the  couclusion  reached 
by  the  trial  courc. 

Apijeal  from  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 

Action  by  LIUle  Irene  Bird  against  Benja- 
min M.  Bird  for  a  divorce  From  the  decree, 
defendant  appeals.  Affirmed. 

A.  F.  Sears,  Jr.,  for  appellant  B.  Stott,  for 
respondent. 

PER  CURIAM.  This  Is  a  suit  for  divorce, 
and  tor  the  custody  of  a  daughter  and  sou  of 
the  parties,  aged,  respectively,  nine  and  seven 
years,  brought  by  the  wife  on  the  ground  of 
cruel  and  Inhuman  treatment.  A  counterclaim 
was  filed  by  the  husband,  aaklug  a  divorce  on 
the  ground  of  desertion,  and  for  the  custody  of 
the  children;  but  the  court,  having  fiound  that 
the  equities  were  with  the  plalntlft,  decreed 
hex  a  dlr<Hm,  and  awarded  the  son  to  her,  and 
the  daughter  to  the  defendant,  and  directed  the 
plaintiff  to  sell  at  pnbUc  auction  the  household 
furniture  and  other  personal  pr<q;>erty  bang- 
ing to  the  parties,  and  divide  the  net  proceeds 
thereof  equally  with  the  defendant,  from  which 
decree  be  appeala 

The  question  presented  for  review  Is  purely 
one  of  fact,  and  having  carefully  examined  the 
evldeace,  which  we  do  not  deem  necessary  to 
quote  or  comment  upon,  we  deem  It  sufficient 
to  warrant  the  concluslcoi  reached  by  the  court 
It  appears  that  the  defendant,  for  some  time 
prior  to  the  trial,  had  been  llvii^  with  his 
mother,  to  whom  the  children  became  very 
much  attached,  and  that,  by  order  of  the  court, 
each  party  had  alternately  kept  these  chil- 
dren pending  the  suit.  The  daughter,  being 
called  as  a  witness  for  the  defendant,  expressed 
a  wish  to  remain  with  her  father,  and  the  court 
BO  decreed.  The  children  wene  the  wards  of 
the  court  which  sought  their  best  Interests, 
rather  than  the  desires  of  either  party,  and, 
having  temporarily  disposed  of  tbem  with  that 
end  In  view,  we  can  see  no  reason  for  chan- 
ging the  decree,  which  la  aOlrmed. 


HUGHES  et  al.  t.  CLEMENS. 

(Siqtreme  Court  of  Oregon.  Dec.  9,  180S.} 

Appkau  trox  Josticb  Codbts— Filing  or  Tmks- 
scRiPT — Service  or  Notice. 

1.  Hill's  Ann.  Laws,  8§  119.  2117-2129.  pro- 
vide that  an  appeal  from  justice  court  Bhall  be 
allowed  on  the  service  of  notice  and  the  giving 
of  a  bond  with  sareties  who  may  be  required 
to  justify  before  the  justice,  and  that,  on  or  be- 
fore the  first  day  of  the  next  term  of  circnit 
court,  appellant  shail  file  a  transcript  in  th<> 
circnit  conrt  on  the  filing  of  which  the  appeal 
^all  become  perfected,  but  prescribe  no  time 
within  which  exceptions  to  the  auflioienoy  of  the 
Buretiee  must  be  taken.  Held,  that  the  tran- 
Bcript  may  be  filed  in  the  circnit  court  immedi- 
ately after  the  allowance  of  the  appeal  by  the 
Justice. 

2.  A  return  of  service  of  notice  of  appeal 
from  a  Justice's  Judgment,  which  shows  that 
the  notiee  was  served  on  appellee's  attorney, 
established  a  valid  service,  In  the  absence  of 


anything  to  show  that  such  attorney  was  not  a 
resident  of  the  county  in  which  the  Judgment 
nas  rendered. 

Ai^>eal  from  circuit  court,  Marion  county; 
George  H.  Burnett,  Judge. 

Action  by  W.  H.  Hughes  and  others  against 
Albert  Clemens,  commenced  in  Justice's 
court,  and  taken  on  appeal  by  defendant  to 
the  circuit  court.  From  a  Judgment  dta- 
mlsBlng  the  appeal,  defendant  appeals.  Af- 
firmed. 

W.  H.  Holmes,  tor  appellant  G.  G.  Bing- 
ham and  F.  H.  D'Aiqy,  for  respondeotB. 

MOORE,  J.  This  Is  an  appeal  from  the 
judgment  of  the  circuit  court  dismissing  an 
appeal  from  a  judgment  rendered  by  the  re- 
corder of  the  city  of  Salem,  holding  court 
as  a  justice  of  the  peace  ex  officio.  Tlie  rec- 
ord shows  that  on  October  4,  1893,  a  judg- 
ment having  been  rendered  against  the  de- 
fendant In  Bald  Justice's  court,  a  notice  of 
appeal  therefrom  was  served,  and  filed  on 
the  next  day,  and  an  undertaking  therefor 
having  been  filed  on  the  day  following,  the 
appeal  was  allowed,  and  on  the  9th  day  of 
that  month  a  transcript  of  the  cause  was  filed 
in  the  office  of  the  clerk  of  the  circuit  conrt; 
that  on  the  date  last  mentioned,  the  plain- 
tiffs filed  with  the  justice  exceptions  to  the 
sufficiency  of  the  surety  In  the  undertaking, 
and  on  the  same  day  moved  the  circuit  conrt 
to  dismiss  the  appeal,  assigning  as  reasons 
therefor  the  Ineufflclent  service  of  the  notice 
and  premature  filing  of  the  transcript;  that 
no  order  on  this  motion  having  been  made, 
the  defendant  on  the  following  day,  by  leave 
of  court,  withdrew  the  transcript,  returned 
It  to  the  Justice,  and  on  the  23d  day  of  the 
same  month  served  and  filed  another  notice 
of  appeal,  together  with  a  new  undertaking, 
and  obtained  an  order  allowing  the  second 
appeal;  that  on  the  8d  day  of  the  succeed- 
ing month,  the  transcript  was  reflled  with 
the  clerk  of  the  circnit  court,  and  thereafter 
the  court  on  plaintiffs*  motion,  dismissed 
the  appeal,  and  the  defendant  appeals. 

It  Is  contended  by  the  def«jdant  that  the 
first  appeal  was  not  perfected,  and  that  In 
abandoning  it,  he  did  not  preclude  himself 
from  a  new  appeal,  and  that  having  taken 
the  second  appeal  within  the  time  prescribed 
by  law,  the  court  erred  In  dismissing  It  The 
most  important  question  presented  for  con- 
Blderatlou  is  whether  the  first  appeal  was 
perfected  when  the  transcript  was  withdrawn 
from  the  circuit  court  This  Inquiry  Involves 
an  examination  of  the  statute  In  relatilon  to 
the  mode  of  taking  and  perfecting  an  appeal 
from  a  Judgment  given  In  a  Justice's  court. 
The  statute,  in  graeral  terms,  provides  that 
the  appeal  mi^  be  taken  vrithln  SO  days  ftom 
the  entry  of  the  Jadgmoit,  by  serving  a  no- 
tice thereof  on  the  adverse  party,  and  filing 
the  original,  with  proof  of  service  indorsed 
thereon,  vrlth  the  justice,  and  by  giving  an 
undertaking  wlUi  one  or  more  sureties,  who 
must  have  the  guallflcatlons  of  bafl  upon  ar- 
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rest,  and,  if  required  by  the  advei-se  party, 
must  appear  before  the  Justice  at  the  time 
and  place  appointed  for  that  purpose,  and 
may  be  examined  od  oath  touching  their  suf- 
flcieucy,  in  such  mamier  as  the  justice  In  his 
discretion  may  think  proper,  and,  If  required 
by  the  adverse  party,  the  examination  sliall 
be  reduced  to  writing  and  subscribed  by  the 
sureties.  When  an  appeal  is  tnlcen,  the  Jus- 
tice must  allow  the  same,  and  make  an  en- 
try thereof  in  his  docket,  and,  on  or  before 
the  first  day  of  the  term  of  the  circuit  court 
next  following  the  allowance  of  the  appeal, 
the  appellant  must  file  with  the  clerk  of  the 
appellate  court  a  transcript  of  the  cause, 
upon  the  filing  of  which  the  appeal  is  per- 
fected, and  thereafter  the  circuit  court  has 
Jurisdiction  of  the  cause  as  if  originally  com- 
menced therein.  When  an  appeal  ts  dis- 
missed, the  appellate  court  must  give  Judg- 
ment  as  it  was  given  in  the  court  below,  and 
against  the  appellant  for  costs  and  disburse- 
ments of  the  appeal;  but  an  appeal  cannot 
be  dismissed  on  the  motion  of  the  respond- 
eDt,  on  account  of  the  undertaking  therefor 
being  defective,  If  the  appellant,  before  the 
determination  of  the  motion  to  dismiss,  will 
execute  a  sufficient  undertaking,  and  file  the 
same  In  the  appellate  court  HiU's  Ann. 
Laws  Or.  SI  119,  2117-2129.  The  motion  to 
dismiss  the  original  appeal,  being  based  on 
an  alleged  Improper  service  of  the  notice, 
renders  an  examination  of  the  proof  of  serv- 
ice indorsed  thereon  important.  The  return 
of  the  officer  who  made  the  service  is  as  fol- 
lows: "State  of  Oregon,  County  of  Marlon — 
8s.:  This  is  to  certify  tliat  I  served  the  with- 
in notice  of  appeal  by  delivering  a  true  copy 
thereof,  prepared  and  certified  to  by  me  as 
marshal  of  the  city  of  Salem,  Or.,  and  ex 
officio  constable,  to  Scth  R.  Hammer,  one  of 
the  Attys.  for  the  respondents;  that  I  served 
the  said  notice  of  appeal  on  the  said  Seth  R. 
Hammer  In  person  and  ]>ersoiially  within  the 
city,  county,  and  state  aforesaid,  on  the  5th 
day  of  October,  18!)3.  Dated  at  Salem,  Ore- 
gon, October  5,  1893.  [Signed]  H,  P.  Minto, 
Marshal  of  the  City  of  Salem,  Or.,  and 
Officio  Constable."  The  statute  requires 
that  the  notice  shall  be  served  on  the  adverse 
Iiarty,  but  it  has  been  repeatedly  held  that 
a  notice  of  appeal  from  a  judgment  rendered 
by  a  Justice  of  the  peace  might  be  served 
either  upon  the  adverse  party  or  on  the  at- 
torney who  appeared  for  him  In  the  action. 
If  such  attorney  be  a  resident  of  the  county 
in  which  the  trial  was  had.  Can*  v.  Hurd. 
3  Or.  100;  Butler  v.  Smith,  20  Or.  120,  25 
Pac.  3S1;  Printing  Co.  v.  Reeves,  26  Or.  445, 
3S  Pac.  622.  It  will  be  observed  that  the 
proof  of  service  does  not  show  timt  Seth 
R.  Hammer,  u[K>n  whom  the  notice  of  appeal 
was  seiTcd,  was  a  n>sldent  of  Marlon  coun- 
ty, but  tlie  transcript  discloses  tliat  he  was 
one  of  the  attorneyB  for  the  plaintiff^  at  th(> 
trial,  and,  nothing  appearing  to  the  contrary, 
it  will  hi}  prcsumetl  that  he  was  a  resident  of 
the  couuty  In  which  he  ax>peai'ed  as  counsel. - 


Roy  V.  Horsley,  6  Or.  270;  Bennett  v.  Mi- 
nott  (Or.)  39  Pac.  997.  It  Is  not  contended 
that  H.  P.  Minto,  as  marshal  of  the  city  of 
Salem,  and  ex  officio  constable  of  that  dis- 
trict, was  not  a  proper  officer  to  serve  and 
Indorse  his  certificate  thereof  on  the  notice 
of  appeal,  and  hence  It  follows  that  the  orig- 
inal notice  was  properly  served,  and  the 
proof  thereof  sufficient. 

The  undertaking  having  been  given  and  the 
appeal  allowed,  the  transcript  was  filed  with 
the  clerk  of  the  circuit  court  on  the  first  day 
of  the  term  of  aald  court  next  following  the 
allowance  of  the  appeal,  thereby  transfer- 
ring the  cause  to  and  conferring  jurisdiction 
upon  the  drcult  court,  unless  the  plaintiffs' 
exception  to  the  sufficiency  of  the  surety  ren- 
dered the  filing  at  that  time  premature.  In 
an  appeal  taken  to  this  court  from  a  judg- 
ment or  decree  rendered  In  the  circuit  court, 
the  adverse  party  is  allowed  five  days  after 
the  filing  of  the  undertaking  to  except  to  tbe 
sufficiency  of  tiie  sureties  therein,  and  if  no 
exception  be  taken  within  that  time,  his  right 
to  except  thereto  shall  be  deemed  waived; 
and  from  the  expiration  of  the  time  allowed 
to  except  to  the  sureties  In  the  undertaking, 
or  from  the  justification  thereof  if  excepted 
to.  the  appeal  shall  be  deemed  perfected. 
Hill's  Ann.  I^ws  Or.  §  5S7.  But  the  statute 
relating  to  appeals  from  judgments  given 
in  a  justice's  conrt  does  not  contain  this  pro- 
vision. It  provides,  however,  for  the  man- 
ner of  obtaining  the  justification  of  mretiea 
in  an  undertaking  on  appeal,  but  does  not 
prescribe  the  time  within  which  exceptions 
may  be  takaa,  by  the  advow  party,  to  their 
sufficiency;  and,  in  the  absence  of  such  regu- 
lation, a  reasonable  time  would  douMlem  be 
granted  for  that  purpose,  unless  tbe  tran- 
script, In  the  meantime,  had  been  filed  with 
the  clerk  of  the  drcult  court.  The  appeal 
being  perfected  by  tbe  filing  of  tbe  tran- 
script, the  cause  no  longer  remains  In  tbe 
justice's  court,  and  It  would  be  useless  to  file 
In  that  court  exceptions  to  the  sufficiency  of 
the  sureties,  for  the  Justice  would  be  pow^- 
less  to  secure  the  transcript  for  the  purpose 
of  obtaining  th^r  Justification,  without  the 
consent  of  tbe  drcult  court  The  only  m- 
JiU7  that  could  result  to  an  adverse  party 
from  this  Interpretation  of  tbe  stotute  would 
be  the  i)08Slblllty  of  the  justice  accepting  an 
insufficient  undertaking  on  appeal,  and  grant- 
ing a  stay  of  proceedings;  but  the  statute 
has  provided  a  remedy  in  part  for  this  posri- 
ble  error  by  providing  that  the  Judgment 
creditor,  when  the  Judgment  has  been  ^ven 
for  mon^  In  an  action  on  a  contract  for 
the  payment  of  money,  may  give  an  under- 
taking and  enforce  tbe  judgment,  notwlth- 
iitanding  the  appellant's  undertaking  for  a 
stay  of  proceedings.  Id.  I  2124.  So,  too, 
the  appellant,  by  leave  of  the  conrt,  before 
a  motion  to  dismiss  the  appeal  Itas  been  de- 
termined, may  file  a  new  uudei'taking.  If  the 
original  be  defective;  and  by  doing  so  lie 
will  protect  the  adverse  party,  and  secure  to 
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blmself  a  trial  of  the  ftcUon  on  its  merits. 
The  statute  not  having  preserlbed  the  time 
In  which  exceptions  sbonid  be  taken  to  the 
sufflciency  of  sureties  tm  an  appeal  from  a 
justice's  court,  tmt  having  provided  that  a 
new  undertaking  may  be  given  In  the  circuit 
court,  leads  ns  to  beUeve  that  a  transcript 
from  a  Justice's  court  may  be  filed  with  the 
clMrk  of  Use  circuit  court  immediately  after 
the  aMieol  has  been  allowed  by  the  Justice. 
The  original  appeal  having  been  perfected 
by  tbe  filing  of  the  transcript,  tibe  appellant* 
after  abandoning  it,  cotdd  not  take  another 
(Mccarty  t.  Wlntler,  17  Or.  801,  21  Pac.  195; 
Koad  Go.  T.  Laudlngham,  24  Or.  438,  33  Pac. 
yss);  but,  havlDg  done  so,  there  was  no 
error  In  dlsmlarfng  tlie  second  aKMal,  and 
hfflice  it  follows  that  the  Judgment  Sb  af- 
firmed. 


(4  ArlB.  Ul) 

JACOBS  V.  BUGKALEW. 
(Supreme  Coort  of  Arlxona.  Dec.  4, 18^.) 
AssKBtiiBKT  or  TaXb>— Tax  Sals— Taliditt. 

1.  A  block  belonging  to  one  person,  and  cov- 
ered with  buildinga,  facing  on  several  streets, 
but  joined  together  so  as  to  Br>pear  like  one 
ballding,  is  properly  ass^ed  as  one  piece  of 
property. 

2.  Iter.  St.  par.  2694,  providing  that  the 
owner  of  property  offered  for  sale  for  taxes  may 
dpsifrnnte  what  portion  he  wishes  sold,  and  that, 
if  he  fails  to  do  so,  the  collector  "may  deeignate 
it,"  and  a  person  who  will  take  the  least  quan- 
tity and  pay  the  taxes,  etc.,  shall  be  declared 
the  purchaser,  is  mandatory,  and  the  collector 
is  bound  to  designate  some  portion  of  the 
tract,  and  offer  it  for  sale  first  Baker,  O.  J., 
dissenting. 

3.  Where  a  block  covered  with  baildings 
joined  together  was  assessed  as  one  piece  of 
property,  and  the  owner  failed  to  designate 
what  portion  he  wished  sold  for  taxes,  the  in- 
quiry of  the  collector  at  the  Bale,  "Who  will 
take  the  lowest  quantity  of  said  block  and  Im- 

Erovements.  and  pay  the  taxes  and  costs  due?" 
I  not  a  comollance  with  Rev.  St.  par. 
requiring  the  collector  to  "designate"  what  por- 
tion tesfl  than  the  whole  he  would  sell.  Baker, 
C.  J.,  dissenting. 

Appeal  from  district  court.  Pima  county;  be- 
fore Justice  Joseph  D.  Bethune. 

Ejectment  by  Lionel  M.  Jacobs  against  Oscar 
Buckalew.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

S.  M.  Franklin,  for  appellant  Bama  & 
Marthi,  for  ai^ieUee. 

BOUSB,  J.  This  is  an  action  in  ejectment 
for  block  184  in  the  dty  of  Tucson,  Pima  coun- 
ty, Alia.  Buckalew  was  tbe  owner  at  said 
Uoek  184.  Said  block  was  a  square,  bounded 
streets  on  all  sides,  and  covered  with  build- 
lugs,  fronting  on  the  several  streets,  so  built 
as  to  make  them  in  appearance  one  bulldiiig. 
The  buildings  in  fact  were  separate  bouses 
J(dned  togetber,  and  occupied  by  different 
families  as  dwellings.  The  whole  block  was 
assessed  as  one  piece,  and  valued  for  that 
purpose  at  95,000.  Buckalew  failing  to  pay 
the  taxes  on  said  block.  It  became  ddinquent, 
and  was  advertised  and  sold  for  the  taxes  due 


for  tbe  year  1^1,  and  was  also  advertlKed  and 
sold  for  the  taxes  due  for  the  year  l^^i*.  I'lalu- 
tm  purchased  said  block  at  both  of  said  soles, 
and  deeds  were  executed  and  delivered  to  him 
by  the  tax  collector,  conveying  to  him  said 
block,  and  theoe  deeds  are  the  evidences  of 
title  rdied  upon  by  plaintiff  in  this  actlcm. 
The  assessment  and  judgment  for  the  taxes 
due  upon  said  property  were  regular.  The 
only  question  presented  by  the  record  in  this 
case,  for  onr  consideration,  Is  as  to  the  duty  of 
a  tax  collector  in  the  ule  f>f  property  delin- 
quent fbr  taxes.  Poragrai^  2ti04  of  the  Re- 
vised Statutes  of  Arizona  Is  as  follows:  "The 
owner  or  person  in  possesion  of  any  propwty 
offered  for  sale  for  taxes  due  thoeoo^  may 
designate  in  writing  to  the  county  collector, 
prior  to  the  sale,  what  portion  of  tbe  property 
he  wishes  sold,  If  less  than  the  wbole,  but  If 
the  owner  or  possessor  does  not,  then  the  col- 
lector may  designate  it,  and  the  person  who 
will  take  the  least  quantity  of  the  property 
or  In  case  an  individual  Intmst  is  assessed, 
then  the  smallest  portion  of  the  interest  and 
pay  the  taxes  and  costs  due,  Including  one  dol- 
lar for  the  duplicate  cwrtificate  of  sale,  to  the 
purchaser,  and  tbe  county  recorder's  fees  for 
filing  same  In  his  office,  shall  be  declared  the 
purchaser.  But  In  case  there  is  no  purchaser 
iu  good  faith  for  the  same  as  provided  la  this 
section,  the  whole  amount  of  tbe  property  as- 
sessed shall  be  struck  off  to  tbe  territwy  as 
the  purchaser  and  the  certificate  delivered  to 
the  county  treasurer  and  filed  by  blm  la  his 
office.  *  *  *"  Tbe  defendant,  prior  to  the 
sale,  did  not  designate  what  part  of  said  prcii>- 
erty  he  wished  sold  for  the  taxes  doe  thereon, 
in  writing,  or  in  any  manner  whatsoever.  In 
tact  It  does  not  appear  from  the  record  in  this 
case  that  be  was  even  present  at  said  sale. 
The  tax  collector  simply  read  the  advertisement 
of  property  which  was  d^inqnent,  as  shown 
by  the  advertisement,  and  made  the  proclama- 
tion that  he  would  sell  the  said  proper^  for 
the  taxes  due  thereon;  and  In  said  advertlBe- 
ment  the  property  In  controversy  was  em- 
braced. The  tax  collector  did  not  designate 
any  portion  of  the  property  in  controversy  ttiat 
he  would  sell,  less  than  tbe  whole,  In  any 
other  manner  than  as  fbOows:  "Oscar  Bucka- 
lew, block  181,  and  improvements.  In  Tucson, 
territorial  and  county  tOxes,  $181.50;  dly 
taxes,  $57.7:>;  costs,  fl.OO.  Who  wUl  take  the 
lowest  portion  or  quantity  of  said  block  184 
and  improvements,  and  pay  the  taxes  and 
costs  due?  •  *  There  being  no  offer  or 
any  response  by  any  one  to  said  question,  said 
collector  again  exclaimed:  "Who  wiUtakeallof 
said  block  184  and  improvements,  and  pay  said 
taxes  and  costs?  •  •  Thereupon  the 
plaintiff,  Lionel  M.  Jacobs,  said:  "I  wilt  take 
all  o[  said  block  184  and  improvements,  and 
pay  said  taxes  and  costs."  And  thereupon 
said  collector  announced  that  said  Jacobs  would 
take  said  block,  and  pay  the  taxes  and  costs, 
and  he  then  publicly  Inquired:  "WIU  any  per^ 
son  take  a  less  quantity  of  said  block,  and  pay 
the  taxes  and  costs!"  Mo  response  bc^ng  made 
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to  this  Inquiry,  said  collector  Btruck  off  and 
Bold  to  said  Jacobs  tbe  whole  of  said  block 
184:,  and  delivered  to  talm  a  certificate  of  sale 
as  tbe  pnrcbaser  thereof ;  and  tiiereafter  deeds 
lOr  said  block  were  executed  and  delivered  to 
said  Jacobs,  and  they  are  the  deeds  (Ht  which 
lrialutiff*s  light  of  recovery  in  this  action  is 
based.  We  are  not  advised  by  tbe  record  as  to 
whether  the  said  block  184  was  subdivided  In- 
to lots  or  not.  It  all  belonged  to  defendant, 
and  was  covered  by  buildings  so  joined  to- 
gether as  to  have  the  appearance  of  one  build- 
ing. An  assessment  of  it  as  a  block  was  projh 
er.  W«iver  v.  Grant.  39  Iowa,  294;  Kregelo 
V.  Flint,  25  Kan.  685;  Wyman  v.  Baer,  46 
Mich.  418,  0  N.  W.  4S5;  People  v.  Culverwell, 
44  Cal.  6:^0;  Itev.  St.  Arts.  par.  2G42.  Not- 
withstanding the  description  of  tiie  prc^rt^  In 
the  assessment,  and  notwithstanding  the  fact 
that  the  owner  ctf  the  property  had  made  no 
designation  of  the  part  of  the  property  he 
wished  sold  for  the  taxes.  It  was  the  tax  col* 
lector's  duty  to  desl^iate  and  offer  tcx  sale 
the  smallest  portion  thereof  for  the  purpose 
of  raising  the  amount  due  for  the  taxes  there- 
on. French  v.  Edwards,  13  Wall.  50Q;  Roth 
V.  Oabbert,  123  Mo.  21,  27  S.  W.  528.  The 
provisions  of  paragraph  2U04  of  the  Revised 
Statutes  of  Arizona  as  to  the  duties  of  the  tax 
collector  are  mandatory,  and,  said  collector 
having  failed  to  comply  with  the  provldons 
thereof  In  the  sale  of  said  property,  the  deeds 
executed  and  delivered  therefor  to  plaintiff 
were  void,  and  the  Judgment  of  tlie  district 
conrt  Is  affirmed. 

HAWKINS,  J.,  concurs. 

BAKER,  0.  J.  I  dissent.  After  reading 
the  notice  of  sale  containing  a  description 
of  the  property,  the  name  of  tbe  owner,  and 
the  amount  of  the  taxes  and  costs  due,  the 
tax  collector  thrice  proclaimed  to  the  bid- 
ders present:  "Who  will  take  tlio  least  por- 
tion or  quantity  of  said  block  184  and  im- 
provements, and  pay  the  taxes  and  costs?" 
There  was  no  response.  He  then  offered 
the  whole  of  the  tract,  and  said:  "Who 
will  take  all  of  said  block  184  and  Improve- 
ments, and  pay  said  taxes  and  costs?"  To 
this  the  appellant  responded  that  lie  would 
do  so.  Thereupon  the  tax  collector  pro- 
claimed to  the  bidders:  "Lionel  Jacobs  [the 
appellant]  offers  to  take  all  of  said  block  184 
and  improvements,  and  pay  the  taxes  and 
costs.  Will  any  person  take  a  less  quantity, 
and  pay  said  taxes  and  costs?"  There  be- 
ing no  response,  the  property  was  sold  to 
the  appellant.  These  are  the  undlsimted 
facts  of  the  case.  This  was  a  compliance 
with  the  Btiitiite.  But  the  majority  opinion 
holds  that  the  statute  Is  mandatory;  that 
the  officer  was  bound  to  designate  some 
portion  of  tlie  tract,  less  than  the  whole,  and 
offer  it  for  sale  flrat.  The  statute  declares: 
"The  owner  or  person  in  possession  of  any 
property  for  sale  for  taxes  due  tliercon,  muy 
designate,  in  writlug  to  the  county  collector, 
pilor  to  the  sale,  what  portion  of  the  prop-- 


erty  he  wishes  sold,  If  less  than  the  whole, 
bat  it  the  owner  or  possessor  does  not,  then 
tbe  collector  may  designate  It,"  etc.  Rev. 
St  Arts.  par.  2684.  These  terms  do  not  im- 
ply an  absolute  mandate.  They  leave  to  tbe 
officer  the  exercise  of  a  sound  discretion. 
The  owner  may,  and.  If  he  fails,  the  officer 
may  or  may  not,  make  the  designation,  as 
he  deems  best  This  very  statute  was  tak- 
en  from  the  Political  Code  of  California,  and 
a  similar  conetmctlon  was  put  upon  it  by 
the  hlgbest  tribunal  in  that  state.  The 
statute  in  force  at  the  time  the  sale  men- 
tioned in  Roberta  t.  Gban  Tin  Pen  (23  Cat 
263),  was  made,  provided  that,  "In  case  the 
owner  did  not  designate  the  part  to  be  sold. 
th&i  tbe  tax  collector  'shall*  designate; 
while  the  present  statute  provides  that  he 
'may'  designate.  As  this  change  was  made 
by  amendment,  It  may  fairly  be  said  that  It 
was  the  Intention  of  the  legislature  to  leave 
it  to  the  disctetion  of  tbe  tax  collector  to 
offer  part  or  the  whole  of  the  property,  as 
he  might  think  best"  Hewes  t.  UcLellan, 
80  Gal.  893.  22  Pac.  287.  Where  a  state 
adopts  the  statute  of  another  state,  the  con* 
Btructlon  of  It  1^  the  highest  conrt  of  that 
state  is  ^titled  to  great  weight  Mclntyre 
V.  Kamm  (Or.)  7  Pac.  27.  It  cannot  be  said 
to  be  the  Intention  of  the  statute  to  require 
a  vain  or  useless  thing  to  be  done.  Here 
the  officer  diligently  inquired  If  any  bidder 
present  would  take  less  than  the  whole 
tract,  and  pay  the  taxes  and  costs,  and  none 
answered.  To  still  require  the  officer  to 
designate  a  less  quantity  than  the  whole, 
and  offer  It  for  sale  first  Is  to  demand  tbe 
doing  of  a  vain  thing.  There  were  no  bid- 
ders for  a  less  quantity.  That  was  definite- 
ly ascertaioed,  and  hence  It  was  useless  to 
make  the  designation.  The  cases  cited  do 
not  support  the  majority  opinion.  In  Roth 
V.  Gabbert,  123  Mo.  21,  27  S.  W.  528,  the 
court,  In  reciting  the  facta  upon  which  tlie 
case  was  decided,  said:  "The  evidence  shows 
that  no  offer  of  sale  of  a  less  quantity  than 
the  whole  tract  was  made;  that  no  projMal- 
tion  was  made  to  those  present  at  the  time 
of  the  sale  to  know  if  any  of  them  would 
take  a  portion,"  etc.  Is  that  this  case?  Be- 
sides, the  statute  In  Missouri  is  essentially 
different  from  ours:  "The  person  who  offers 
to  pay  the  amount  of  taxes,  special  assess- 
ments. Interest  and  costs  due  on  any  tract  or 
parcel  of  real  property  for  the  smallest  por- 
tion of  the  same,  Is  to  be  considered  the  pur- 
chaser. •  *  •  The  person  who  will  pay 
the  taxes,  the  special  assessments,  Interest 
and  costs  for  the  least  number  of  front  feet 
or  Inches  of  any  lot  or  parcel  of  real  prop- 
erty, to  be  taken  from  either  side  thereof, 
the  side  to  be  designated  by  the  bidder  at  the 
time  he  offers  his  bid,  shall  be  deemed  the 
purchaser  for  the  smnlloat  portion  of  such 
lot  or  piircel  of  real  property.  •  •  •  If  no 
person  bid  for  a  less  quantity  than  the  whole 
of  a  lot  or  parcel  of  real  property,  the  city 
collector  shall  sell  the  lot  or  parcel  of  rea: 
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property  to  any  person  who  will  take  tlie 
whole  of  Buch  tract,  lot  or  parcel  of  real 
property  and  pay  the  taxes,  special  assess- 
ments,  interest  and  costs."  Rev.  St  Mo.  1880, 
{§  1354,  1355;  Roth  v.  Gabbert  (Mo.  Sup.) 
"37  8.  W.  528.  At  a  glance  It  will  be  seen 
that  the  provision  existing  In  our  statute 
for  the  designation  for  a  less  quantity  than 
the  whole  by  the  owner  or  officer,  is  not 
found  in  these  Missouri  statutes,  and  there- 
fore the  predominating  question  for  decision 
In  this  case  does  not  arise  under  them,  and 
Roth  T.  Gabbert,  supra,  has  no  application. 
And  the  same  fs  true  of  the  statutes  under 
which  the  following  case  of  French  v.  Ed- 
wards was  decided.  In  French  v.  Edwards, 
13  TVall.  506,  there  was  no  proposition  put 
to  the  bidders  to  see  if  any  one  would  take 
a  less  portion,  and  pay  the  taxes.  No  such 
opportunity  was  given  to  the  bidders.  The 
court  said:  "The  deed  of  the  sheriff  does  not 
show  a  eompllaoee,  in  the  sale  of  the  prop- 
erty, with  the  requirements  of  the  statute 
mentioned.  It  does  not  show  that  the  small- 
est quantity  of  the  property  was  sold  for 
which  the  purchaser  would  pay  the  judg- 
ment and  costs,  or  that  any  less  than  the 
whole  was  offered  to  bidders,  or  that  an  op- 
portunity was  offered  to  take  any  less  than 
the  entire  tract,  and  pay  the  Judgment  and 
costs."  Is  that  this  case?  Furthermore, 
that  case  was  decided  under  an  Imperative 
statute,  totally  different  from  ours.  There 
the  law  was  that  the  officer  "shall  only  sell 
the  smallest  quantity  that  any  purchaser  will 
take  and  p&j  the  judgment  and  costs." 
"Xo  more  of  the  property  shall  be  sold  than 
Is  necessary  to  pay  the  judgment  and  costs." 
French  v.  Edwards,  supra.  It  Is  plain  to  be 
seen  that  under  such  statutes  the  question 
involved  in  this  case  could  not  arise.  The 
cases  cited  were  decided  upon  Imperative 
statutes  materially  dlfforeut  from  the  one 
under  consideration,  and  upon  a  state  of 
facts  other  than,  and  In  the  main  opposed  to, 
the  facts  here.  The  deed  In  this  case  was, 
In  my  opinion,  valid,  and  should  have  been  1 
sustained.  I  do  not  think  we  are  called  up- 
on to  disregard  the  plain  Intention  of  this 
statute  In  order  to  overthrow  the  title,  sim- 
ply because  it  arises  from  a  tax  sale.  If 
the  courts  of  this  territory  desire  to  insure 
the  payment  of  just  taxes,  they  must  com- 
mence to  enforce  the  plain  provisions  of  the 
law  for  the  sale  of  land  for  taxes.  These 
laws  are  stringent,  and  their  terms  indicate 
the  legislative  Intention  to  meet  a  spirit  of 
reftnement  In  their  Interpretation  which.  In 
tlic  past,  has  tended  to  render  them  inopera- 
tive. 


OASBX  T.  OAKES  et  al. 

(Supreme  Court  of  Wnshlogton.    Nor,  12, 
J895.) 

APFUL — pAHTlSa— DiSUIBBi.I'. 

Parties  defendant  who  were  difimiraed 
from  the  action  befors  the  cause  was  submitted 


to  the  Jury,  without  the  coDsent  of  plaintiff,  are 
nereasary  parties  to  an  appeal  by  their  code- 
fendants. 

Appeal  from  superior  court,  Spokane  coun- 
ty; W.  J,  0.  Wakefield,  Judge  pro  tem. 

Action  by  Thomas  H.  Casey  against  Thcui- 
as  F.  Oakes  and  others,  receivers  of  th«* 
Northern  Paclflc  Railroad  Company,  and 
otiiers.  I<^om  a  Judgment  for  plaintiff  the 
receivers  api)eal.  Heard  on  motion  to  dis- 
miss. Dismissed. 

John  B.  McBrlde  and  Asbton  &  Chapman, 
for  appellants.  Winston  &  WlnBttm  and 
Plommer  &  niayer,  for  respondMit 

HOYT,  C.  J.  This  action  was  brought 
against  the  receivers  of  the  Northern  Faclflc 
Railroad  Company,  the  Northern  Faclflc  Rail- 
road Company,  a  corporation,  and  A.  H.  Sim- 
mons, all  of  whom  appeared  In  the  action. 
The  said  receivers  are  the  only  appellants. 
In  taking  their  appeal  they  served  notice  up> 
on  the  plaintiff  only,  and  there  was  no  serv- 
ice upon  their  codef^dants,  nor  did  they  la 
any  way  join  in  the  appeal.  For  the  reason 
that  the  defendants  who  did  not  appeal  were 
not  served  with  such  notice,  respondents 
have  made  a  motion  to  dismiss. 

That  service  of  notice  upon  all  parties  who 
have  appeared  In  an  action  Is  necessary  to 
the  perfecting  of  an  appeal  Is  clear  from  the 
language  of  section  5  of  the  act  of  1893  re- 
lating to  appeals.  That  such  Is  the  neces- 
sary construction  of  the  language  of  this 
section  has  been  so  often  decided  by  this 
court  that  It  would  be  out  of  place  to  say 
anything  further  upon  the  subject.  See  Dew- 
ey V.  Land  Co.  (Wash.)  39  Paa  368;  Lamey 
V.  Coffman,  Id.  082;  Johnson  v.  Lighthouse, 
8  Wash.  32,  35  Pac.  403;  BelUngham  Bay 
Nat.  Bank  v.  Central  Hotel  Co.,  4  Wash.  042, 
30  Pac.  671.  And  the  necessity  for  such 
service  Is  not  removed  by  reason  of  the  fact 
that  the  parties  not  appealing  appeared  in 
the  superior  court  by  the  same  attorneys  as 
did  the  ones  prosecuting  the  appeal.  See 
I  Traders'  Bank  v.  Bokien,  5  Wash.  777,  32 
Pac.  744.  It  follows  that  the  motion  to  dis- 
miss must  be  granted,  unless,  by  reason  of 
the  special  relation  of  the  parties  not  served 
to  the  trial  in  the  court  below,  the  statute 
does  not  apply.  It  is  claimed  on  the  patt  of 
the  appellants  that  this  relation  was  such 
that  It  was  not  necessary  that  they  should 
be  served  with  notice,  and  In  support  of  their 
contention  the  case  of  Watson  v.  Sawyer 
(Wash.)  40  Pnc.  413,  is  cited.  In  that  case 
it  was  held  that  It  was  not  necessary  tbat 
certalu  defendants,  who  had  appeared  only 
for  the  purpose  of  filing  a  disclaimer,  should 
be  served  with  notice  of  appeal.  It  will  be 
seeu,  however,  by  an  examination,  that  the 
ouly  allegation  as  to  such  defendants  was 
that  they  claimed  some  Interest  in  the  prop- 
erty which  was  the  subject-matter  of  the 
action,  and  that  no  relief  was  sought  against 
them  except  to  have  the  claim  of  the  plaintiff 
prefwred  to  any  which  they  might  bave  in 
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the  premises;  so  that,  when  they  had  appoar- 
ed  hi  the  action,  and  disclaimed  all  Interest 
Id  the  property,  there  was  no  longer  any  rea- 
son why  they  should  be  parties.  The  only  ob- 
ject in  making  thorn  parties  was  to  subject 
any  claim  they  might  have  to  that  of  the 
plaintiff;  and  when  they  had  appeared,  and 
shown  that  they  had  no  claim,  the  object 
sought  had  been  fully  accomplished.  If,  In 
the  case  at  bar,  the  record  disclosed  the  facts 
to  have  been,  as  claimed  by  the  appellants, 
that  the  action  had  been  dismissed,  as  to 
the  defendants  not  served,  with  the  consent 
of  the  plalntlfT,  there  would  be  reason  for 
contending  that  it  came  within  the  rule  an- 
nounced In  the  case  above  referred  to.  Said 
defendants,  having  been  dismissed  from  the 
action,  could  no  longer  have  any  Interest 
therein;  and  the  plaintiff,  having  consented 
to  such  dismissal,  could  not  thereafter  claim 
any  relief  against  them.  But,  unfortunately 
for  the  appellants,  the  record  does  not  bear 
out  their  claim  in  this  respect.  From  such 
record  It  nowhere  appears  that  the  plalntifF 
in  any  manner  consented  to  the  dismissal  of 
the  action  as  to  the  defendants  not  served, 
and  the  only  fact  which  It  can  be  claimed  in 
any  manner  establishes  a  different  status  as 
to  these  defendants  from  the  codefendants 
In  any  case  Is  that  the  court  disi>08ed  of  the 
action  as  to  them  before  the  cause  was  sub- 
mitted to  the  Jury.  But  that  fact  alone  could 
have  no  inSuence  upon  the  right  of  the  plain- 
tiff to  further  prosecute  his  claim  against 
them  by  appealing  from  the  action  of  the 
court  in  dismissing  the  suit  as  to  them.  It 
follows  that  at  the  time  this  appeal  was 
prosecuted  there  might  have  arisen  a  con- 
tingency In  which  the  plaintiff  would  seek  to 
assert  his  rights  against  the  defendants  not 
served,  and,  this  being  so,  the  fact  that  the 
action  had  been  dismissed  as  to  them  did 
not  BO  terminate  their  connection  with  the 
suit  as  to  bring  this  case  within  the  rule  of 
Watson  V.  Sawyer,  supra.  If  the  result  of 
this  api)eal  should  be  a  reversal  of  the  Judg- 
ment against  the  appellants,  the  plaintiff 
might  desire  to  attack  the  ruling  of  the  court 
in  dismissing  the  action  as  to  the  other  de- 
fendants. And  If  the  time  In  which  an  ap- 
peal could  be  prosecuted  had  not  then  ex- 
pired, there  would  be  nothing  to  prevent  his 
so  doing.  The  result  would  be  tliat,  Instead 
of  the  object  of  the  statute— which  was  to 
make  It  sure  that  the  rights  of  all  the  par- 
ties should  be  determined  in  a  single  appeal 
— having  been  accomplished,  It  would  be  pos- 
sible that  there  would  be  two  or  more  ap- 
peals before  the  rights  of  aU  the  parties  to 
the  action  would  have  been  finally  determin- 
ed in  this  court.  The  language  of  the  stat- 
ute above  referred  to  Is  so  Imperative  that 
the  court  has  no  discretion  In  the  matter,  but 
must  hold  that  a  party  who  has  appeared  in 
an  action  is  a  necessary  party  to  the  appeal, 
unless,  after  such  appearance,  he  has  ceased 
to  have  any  Interest  In  the  action.  Such 
language  can  only  be  gtvai  fwce  by  holding. 


that  an  appeal  is  perfected  only  when  he  has 
joined  therein,  or  been  served  with  notice. 
The  motion  to  dismiss  the  appeal  must  be 
granted. 

SCOTT,  ANDERS,  and  DUNBAR,  JJ.,  con- 
cur. GORDON,  J.,  not  sitting. 


STATE  ei  rel.  BRADLEY,  Prosecuting  Attor- 
ney, T.  BERRY  et  al. 
(Supreme  Court  of  Washington.   Nov.  11, 
1895.) 

Municipal  Cokpohatioxs— Valid itt  or  Obgaxi- 

ZATIOX. 

Where  a  town  was  organized  nnderavoid 
act  (Laws  1889-UO.  p.  131).  its  incorporation 
way  rendered  valid  by  the  act  of  Marcit  9, 
1893. 

Appeal  from  superior  court,  Douglas  coun- 
ty; Wallace  Mount,  Judge. 

Quo  warranto,  on  the  relation  of  Oeorge 
Bradley,  prosecuting  attorney,  against  P.  E. 
Berry  and  othets.  From  a  judgment  tw  re- 
lator, defendants  appeal.  Affirmed. 

P.  E.  Berry,  tor  appellants.  M.  B.  MaDoy, 
for  respondent 

PER  CURIAM.  This  Is  a  proceeding  in 
quo  warranto,  and  Involves  the  validity  of 
the  organization  and  existence  of  the  town 
of  Waterville  as  a  municipal  corporation. 
This  Is  the  only  question  presented,  and  as 
It  has  been  heretofore  expressly  decided  by 
this  court  in  Pullman  v.  Hungate,  8  Wash. 
510,  36  Pac.  483,  and  subsequently  affirmed 
In  State  V.  City  of  Centralia,  Id.  659,  36  Pac. 
484.  and  Abernethy  v.  Town  of  Medical 
Lake,  9  Wash.  112,  37  Pac.  306,  and  as  we 
are  satisfied  therewith,  we  decline  to  enter 
upon  any  further  discussion  of  the  question, 
and  affirm  the  Judgment  rendered  in  the  low- 
er court  herein. 


STATE  ex  rcl.  ABERNETHT  t.  MOSS, 
Mayor,  et  al.i 

(Supreme  Court  of  Wnshington.    Nov.  12, 
1895.) 

Appeal— Statement  of  Facts— How  Apsailsik- 
Motion  to  Btkike  — Sl'fpicibnox  of 
Sbowino— Object]  ONS  Waived. 

1.  A  motion  to  strike  the  statement  of  facts 

on  the  ground  that  a  copy  was  served  on  re- 
Bpondents  before  the  original  was  filed  with  the 
clerk  ia  not  supported  bv  a  showing  that  whea 
it  was  served  it  had  no  liiiiig  mnrk  on  it,  where 
it  does  not  appear  but  that  the  same  might 
have  been  filed  practically  at  the  same  time  as 
such  service.   Dunbar,  J.,  dissenting. 

2.  The  question  as  to  whether  a  statement 
of  facts  was  served  on  respondents  l)efore  it 
was  filed  with  the  clerk  cannot  be  presented  to 
the  supreme  court  for  determination  on  affida- 
vits filed  in  such  court,  bat  respondent  should 
raise  the  objection  in  the  trial  court,  and  have 
the  QiieBtion  determined  by  such  court. 

3.  In  mandamus  tiie  respondent  waives  his 


1  For  opinirai  on  rehearing,  aee  48  I^c.  — . 
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objection  that  the  alternative  writ  fails  to  ifaow 
on  its  faco  that  the  relator  is  entitled  to  nny  re- 
lief, where  he  fails  to  demur,  but  answers  and 
takes  issne  upon  tiie  matters  alleged  in  the  pe- 
tition. 

4.  Where,  in  an  action  against  a  town,  the 
saprcme  court  holds  that  plaintiff  has  a  valid 
claim,  and  for  that  reason  that  his  remedy  is  in 
mandamus,  in  a  sutweqnent  mandamus  proceed- 
ing br  pUuntiff  lu  Bodi  action  the  town  cannot 
attack  the  validitr  of  the  claim. 

Apt>eal  from  8U[)erior  coart,  Spfdume  coun- 
ty; James  Z.  Moore,  Judge. 

Mandamus  proceeding  by  the  state  of  Wash- 
ington, on  the  relation  of  Robert  Abemethy, 
against  E6.  Moss,  as  mayor,  and  6.  Leyson, 
as  clerk,  of  the  town  of  Medical  Latce,  to 
compel  defendants  to  correct  errors  in  certain 
town  warrants  issued  by  it,  and  to  issue  prop- 
er warrants  In  their  stead.  From  a  Judgment 
for  respondents,  relator  appeals.  Respond- 
ents  move  to  strllce  the  statement  of  facts. 
Motion  denied.   Judgment  reversed. 

It.  H.  Pratlier,  for  appellant  Jones,  Belt 
ft  Qnlnn,  for  respondents, 

SCOTT,  J.  The  respondents  moTe  to  strike 
the  statement  of  facts  herein,  on  the  ground 
that  a  copy  of  the  same  was  served  upon 
them  before  the  original  was  filed  with  the 
clerk  of  the  court;  and  in  support  of  said  mo- 
tion one  of  the  attorn^s  for  the  respondents 
makes  an  affidavit  In  this  court  to  the  effect 
,that  on  the  21th  day  of  May,  1805,  at  his 
office,  In  the  Hyde  Block,  in  the  city  of  Spo- 
kane, there  was  presented  to  him  by  the  ap- 
pellant the  original  statement  of  facts,  with 
a  request  that  he  admit  service  of  the  same, 
and  that  he  did  so  by  Indorsing  such  admis- 
sion upon  such  original  statement,  and  that 
at  said  time  there  was  no  filing  mark  on  said 
statement  showing  that  the  same  had  been 
filed  with  the  clerk  of  tbe  court,  and  that  he 
was  informed  and  believed  that  tbe  same  had 
not  been  filed;  but  It  does  not  appear  from 
wbom  this  information  was  obtained.  It  seems 
to  us  that  this  ebowing  Is  Insnfflclent  In  the 
first  place.  If  we  were  to  presume  that  the 
statement  had  not  been  filed  with  the  clerk 
of  the  court  when  served,  because  there  was 
no  flBng  mark  thereon  at  the  tlm^  It  does 
not  appear  but  that  the  same  might  have  been 
filed  practically  at  the  same  time  service  was 
admitted  by  the  respondents.  For  aught  we 
know,  tbe  clerk's  office  might  hare  been  In  a 
room  adjoining  the  one  where  the  service  was 
mode;  and  If  the  respondents  had  admitted 
service  of  the  stateonent  one  moment,  and  the 
next  moment  the  same  had  been  presented  to 
the  deik  of  the  court  tor  filing  so  that  the 
filing  was  contemporaneous  with  the  serving, 
that  certainly  would  have  been  sufficient. 
Bnt,  a^de  from  this,  we'do  not  think  that  a 
qaestlon  of  this  kind  should  be  presented  to 
us  for  determination  upon  affidavits  filed  In 
this  court.  If  tbe  respoudents  desired  to  at- 
tack the  statement  upon  the  ground  specified, 
they  shonld  have  raised  the  objection  In  the 
lower  court,  and  made  proof  of  the  facts  up- 


on which  the  attack  was  baaed;  and  the 
lower  court  might  have  taken  proofs,  or  such 
steps  as  it  should  have  deemed  necessary,  to 
determine  the  fact  as  to  whether  the  state- 
ment was  filed  at  or  prior  to  the  time  of  serv- 
ice. Possibly  an  appeal  to  this  court  would 
lie  from  the  decision  of  that  court  upon  the 
question  of  fact,  but  we  are  not  called  upon 
to  determine  this  question  at  this  time.  Mo- 
tion denied. 

The  subject-matter  of  this  litigation  has 
been  before  this  court  on  a  former  occasion, 
In  Abemethy  v.  Town  of  Medical  I^ake.  8 
Wash.  112,  37  Pac,  306,  where  the  relator  had 
brought  an  action  against  the  town  to  recover 
the  amount  In  controversy;  and  it  was  held 
that  he  had  mistaken  his  remedy,  and  should 
resort  to  mandamus.  After  the  determina- 
tion of  said  suit  this  proceeding  in  mandamus 
was  brought,  and,  Judgment  being  rendered 
against  the  relator,  the  present  appeal  was 
taken.  It  Is  contended  by  tbe  respondents 
that  the  Judgment  should  be  affirmed  on  the 
ground  that  the  alternative  writ  failed  to 
show  upon  Its  face  that  tbe  relator  was  en- 
titled to  any  relief,  and  it  Is  contended  in  the 
respondents'  brief  that  this  question  was  rais- 
ed by  demurrer.  It  appears  that  the  grounds 
upon  which  tbe  relator's  rights  are  founded 
were  set  forth  in  a  petition  to  the  superior 
court  for  the  alternative  writ,  but  that  the 
same  were  not  fully  incorporated  In  said  writ 
when  issued.  It  further  appears,  however,  that 
the  court  directed  that  a  copy  of  the  petition 
should  be  served  on  respondents,  and  that  this 
was  done  at  tbe  time  the  wrtt  was  served. 
Ilespondenta  contend,  however,  that  the  mat- 
ters set  forth  in  this  petition  cannot  be  con- 
sidered as  embraced  lu  tbe  writ  Even  If  we 
were  to  concede  this  contention  to  be  well 
taken,  we  think  the  point  was  waived,  for  It 
does  not  appear  that  there  was  any  question, 
raised  as  to  the  sufficiency  of  the  writ.  No 
demurrer  is  shown  by  the  record,  but,  on  the 
contrary.  It  apijears  that  the  respondents  an- 
swered, taking  Issue  upon  the  matters  al- 
leged in  the  petition,  and  the  objection  is  not 
tenable. 

The  respondeuts  also  seek  to  attack  the 
validity  of  tbe  relator's  claim  against  the 
town,  but  we  think  that  they  are  precluded  bf 
the  former  case  from  so  doing,  as  all  such 
matters  were,  or  should  have  been,  presented 
at  that  time.  The  action  of  this  court  In  dis- 
posing of  the  former  case  was  based  upon 
the  gi-ound  that  the  relator  held  valid  and 
binding  claims  against  the  town,  and  for  that 
reason  It  was  held  that  his  remedy  was  In 
mandamus.  The  legality  of  those  claims  was 
there  settled  and  established,  ai^  whether 
rightfully  or  wrongfully  cannot  now  be  ques- 
tioned. Cloud  V.  Lawrence,  11  Wash.  — , 
40  Pac.  741.  The  action  of  the  lower  court  In 
finding  against  the  relator  Is  reversed,  and  th& 
cause  is  remanded,  with  directions  to  Issuo 
the  peremptory  writ. 

HOYT,  C.  J.,  and  QOBDOX,  X,  concur. 
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DUXBAli,  J.  I  cannot  agree  with  the  ma- 
jority, so  far  as  the  motiou  Is  concerned.  The 
statute  is  plain  and  mandatory.  It  Is  a  sim- 
ple question  of  one  thing  being  done  t>efore 
another.  It  Is  not  a  question  of  any  arbi- 
trary divisions  of  time,  whether  of  weeks, 
days,  or  hours.  When  the  copy  was  served 
the  respondent  had  a  right  to  consult  the  orig- 
inal in  the  clerk's  office  immediately,  and  the 
law  does  not  Impose  upon  him  the  burden  of 
calling  ajraln  the  next  day  before  he  can  have 
access  to  that  which  it  says  shall  be  accessi- 
ble before  he  is  served.  It  being  an  undisput- 
ed fact  that  the  original  was  not  filed  until 
after  the  copy  was.  I  think  the  statement 
should  he  stricken.  On  the  merits,  I  concur 
in  the  majority  opinion. 


FOWLER  V.  BURKE  et  ni. 

(Supreme  Court  of  "Washington.    Nov.  5, 
lti»5.) 

Sals  bt  Hphbasd  —  Improvemkstb  os  Lastd  — 
aouebhent  to  obtain  asi>  asbios  cos- 

THACT  FOK  LaSD— ENFORCBMBMT. 

1.  Where  husband  and  wife  have  made  im- 
provements on  land,  their  rights  in  which,  if 
any,  can  be  protected  only  by  jwsspsaion,  iaie 
of  the  improvements  by  the  husband  alone,  ac- 
companied by  bis  pnttioK  the  purchaser  in  pos- 
session of  the  land,  without  any  objection  by  the 
wife,  passca  whatever  interest  they  have,  even 
if  it  be  admitted  that  any  of  their  property 
rights  constituted  an  interest  in  land. 

2,  One  who  receives  from  another  money 
under  an  oral  agreement  that  he  will  therewith 
obtain  a  contract  for  land,  and  then  assign  the 
contract  to  the  other,  is  only  an  agent  in  the 
purchase,  and,  having  bo  obtained  the  contract, 
the  agreement  to  assign  will  be  enforced  against 
him  and  his  assignee  with  notice. 

Appeal  from  snperlor  court,  YaUma  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Charles  V.  Fowler  against  P.  8. 
Burke  and  wife  to  compel  assignment  of  a 
contract  for  land.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

N.  T.  Caton  and  Frank  H.  Rudkln,  for  ap- 
pellants. H.  J.  Sulvely  and  Fred  Miller,  for 
respondent. 

HOYT,  C.  J.  The  appellants,  who  were 
husband  and  wife,  had  made  certain  im- 
piwementa  on  a  plec-e  of  land  belonging  to 
the  Northern  Pacific  Railroad  Company. 
Thereafter  P.  S.  Burke,  the  husband,  made 
a  contract  for  the  sale  of  the  Improvements 
to  the  respondeut;  and  the  first  claim  upon 
which  appellants  seek  a  reversal  of  the 
judgment  is  that  what  was  so  attempted  to 
be  sold  was  an  Interest  in  real  estate,  and 
could  not  be  conveyed  by  the  husband  alone. 
Under  the  rule  announced  by  this  court  in 
Investment  Co.  v.  Carter,  7  Wash,  4,  34  Pac. 
209,  it  must  be  held  that  the  improvements 
on  the  land,  and  possession  thereunder,  did 
not  constitute  an  Interest  In  real  estate,  and 
that  whatever  Interest  appellants  had  in 
the  Improvements  was  of  such  a  nature  that 
the  busband  alone  could  conv^  It.  But  It 


Is  not  necessary  to  go  so  far  as  we  did  In 

that  case  to  sustain  the  action  of  the  su- 
perior court  upon  this  question.  Even  if  it 
should  be  held  tltat  the  possession  and  claim 
of  tlie  appellants  constituted  an  Interest  in 
the  land,  the  action  of  the  hn8l3and  in  put- 
ting the  raspondent  in  possession,  and  the 
failure  on  the  part  of  the  wife  to  make  any 
objection  thereto,  would,  under  the  circum- 
stances, have  passed  a  good  title  to  the  re- 
spondent. The  rights  of  the  appellants,  if 
they  had  any.  In  the  land,  could  be  protect- 
ed only  by  possession.  Hence,  when  they 
abandoned  possession  they  forfeited  their 
rights  thereunder.  This  would  probably  be 
the  result  of  a  simple  abandonment  of  pos- 
session, and  when  such  abandonment  was 
coupled  with  the  placing  of  another  in  pos- 
session, with  title  to  the  Improvements,  It 
seems  clear  to  us  that  thereafter  neither  the 
husband,  who  made  the  sale  of  the  Improve- 
ments, nor  the  wife,  by  reason  of  her  inter- 
est In  the  community  property,  conld  claim 
any  right  to  the  land  in  opposition  to  the 
one  so  in  jrossesslon.  It  follows  that  this  as- 
signment of  error  cannot  be  sustained. 

As  a  part  of  the 'transaction  by  which  ti- 
tle to  the  improvements  and  possession  of 
the  land  were  given  to  the  respondent.  It 
was  agreed  that  the  appellant  P.  S.  Burke 
should,  with  the  money  of  the  respondent, 
procure  from  the  Northern  Pacific  Railroad 
Company  a  contract  for  the  purchase  of  the 
land  in  controversy;  that  said  contract 
should  be  taken  in  bis  name,  but  should  be 
In  all  things  for  the  benefit  of  the  respond- 
ent, and  should  at  once,  upon  Its  being  re- 
ceived by  said  appellant,  be  assigned  to  the 
respondent.  In  pursuance  of  this  agree- 
ment, the  money  necessary  to  make  the  first 
payment  upon  the  land  was  furnished  by 
the  respondent,  and  by  said  appellant  for* 
warded  to  the  railroad  company,  and  a  con- 
tract Issued  to  him  In  accordance  with  the 
understanding  between  him  and  the  re- 
simndent.  Upon  its  receipt  he  was  asked  to 
make  the  assignment,  but  refused,  and  still 
refuses,  so  to  do.  Thereafter  he  assigned 
the  contract  to  his  wife,  the  other  appellant, 
who  at  the  time  she  took  such  assignment 
had  full  knowledge  of  the  rights  of  the  re- 
spondent in  the  premises.  The  superior 
court  found  as  a  fact  that,  in  obtaining  this 
contract  from  the  railroad  company,  the  ap- 
pellant P.  S.  Burke  acted  as  the  agent  of  the 
respondent. 

The  court  found  as  matter  of  law  that,  un- 
der the  facts  found,  the  respondent  was  en- 
titled to  have  the  agreement  for  the  assign- 
ment of  the  contract  specifically  enforced, 
and  upon  an  exception  to  this  finding  Is 
founded  the  only  other  claim  of  error  which 
requires  consideration.  In  regard  to  this 
question  the  appellants  contend  that,  by  the 
execution  and  delivery  of  the  contract  by 
the  railroad  company,  an  equitable  title  to 
the  laud  was  passed  to  the  appelUmt  P.  8. 
Burke,  and  that,  since  the  asreement  tat  Its 
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conveyance  to  the  respondent  waa  not  In 
vritlni?,  it  waa  void  under  the  statute  of 
frauds;  that,  for  the  reason  that  only  an 
equitable  title  was  acquired,  no  trust  was 
created  by  action  of  law  In  favor  of  the  re- 
spondent by  reason  of  bis  having  fumlslied 
all  the  money  which  waa  paid  to  the  rail- 
road conipony  In  procuring  the  contract.  We 
do  not  deem  It  necessary  In  this  case  to  de- 
cide as  to  whether  or  not  a  trust  would  hare 
been  created  in  favor  of  tbe  respondent  if 
this  contract  had  been  obtained  from  the 
railroad  company  by  the  apjwHant  with 
money  of  the  respondent,  without  any  prior 
agreement  between  them  as  to  the  purchase. 
It  Is  enough  for  us  to  hold  with  the  superior 
court  that,  under  all  the  facts  of  this  case, 
the  appellant  P.  S.  Burke  was  only  the  agent 
of  the  respondent  in  procuring  the  contract 
from  the  railroad  company,  and  that  it  was 
done  In  his  name,  Instead  of  that  of  tbe 
respondent,  as  a  matter  of  convenience,  and 
for  reasons  having  no  effect  upon  their  re- 
spective rights  under  the  contract,  and  that 
by  reason  of  that  fact  no  Interest  In  the 
property  passed  to  the  appellant  P.  S.  Burke 
which  a  court  of  equity  would  allow  him  to 
assert  against  the  respondent,  and  his  ae- 
rignee,  who  took  with  notice  of  respondent's 
rights,  was  In  no  better  position. 

There  are  only  two  other  assignments  of 
error.  One  of  these  has  been  sufficiently 
covered  by  what  we  have  said.  The  other 
grows  out  of  the  alleged  error  of  the  trial 
court  in  snstaining  exceptions  to  the  report 
of  the  referee,  and  in  finding  facts  in  modi- 
fication of  and  In  addition  to  those  found  by 
the  referee.  An  examination  of  the  proofs 
has  satisfied  us  that  the  action  of  the  court 
could  not  rightfully  have  been  other  than 
It  was.  The  Judgment  must  be  affirmed. 

SCOTT,.  ANDERS,  and  DUNBAR,  JJ.,  con- 
cur.   GORDON.  J.,  absent. 


REEVES  T.  ANDERSON  fit  ol. 

(Supreme  Court  of  \\'ashiiiffton.    Nov.  6, 

1805.) 

CoSRTITUTIOSAr,  La W— (;(>NPTKI'<:T10N  OF  STATUTES 

— Dei.BOATioN  OP  Leufslative  Powrr— Munic- 
ipal   CHABTEHS  —  COSSTITCTIOSAL  P«<lVI8IOS9 

— Sblf-Ex  ecutiko. 

1.  A  statute  will  not  be  declared  invalid  as 
in  eonfliet  with  the  constitution,  unlesft  such 
conflict  is  clearly  and  unquestionnbly  shown. 

2.  Act  March  4.  1805,  coiifcrrinp  upon  cit- 
i«>ii  of  a  friren  class  the  rifrht  to  make  laws  for 
their  local  self-go verninent.  sulijrct  to  the  gen- 
eral lawH  of  the  state,  is  not  invnlid  as  a  delega- 
tion of  h'frifilfttive  powers.  Nelson  T.  Troy 
(Wash.)  3»  I'ac.  »74.  followed. 

3.  Act  March  4.  1805,  authorizing  cities  of 
the  first  class  to  make  "new"  charters  by  al- 
tering, adding  to,  or  rfpenllng  their  existing 
charters,  is  sanctioned  by  Const,  art.  11.  f  10. 
which  provides  that  a  city  with  a  population  of 
20.000  or  more  shall  be  permitted  to  "frame  a 
charter'*  for  its  own  govemment 

4.  Snch  act  Is  not  invalid  because  it  pro- 
vides a  different  method  for  proposing  and  snb- 
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mittlng  charter  amendments  from  that  describ- 
ed in  the  ronntitntion. 

.■>.  OouHt.  art.  11,  S  10,  providing  that  the 
legislative  authority  of  any  city  containing  a 
population  of  20.000  or  more  "may."  for  the 
purp<ise  of  framing  a  new  charter,  cause  an  elec- 
tion to  lie  hold,  etc.,  docn  uot  vest  in  the  city 
council  the  exclusive  right  to  determiue  whether 
such  electiitn  shall  be  onlted:  and  hence  Act 
Mari'h  4,  IHffii.  i  I,  declaring  that  upon  the  peti- 
tion of  one-fourth  of  the  qualiflfd  voters  of  a 
city  of  the  first  clasK  the  conncil  "shall"  call 
an  election  for  that  purpose,  is  not  unconstitu- 
tionnl. 

0.  The  power  conftrrod  by  Const,  art.  11,  | 
10,  upon  a  city  containiug  a  population  of  20,- 
000  or  more,  to  "frame  a  chnrter"  for  its  own 
government,  subject  to  general  laws,  is  a  con- 
tinuing right  vested  in  the  electors,  and  does  not 
become  exhausted  because  once  exerciseil. 

7.  Such  constitutional  provision  is  not  self- 
executing  in  the  sense  that  It  renders  invalid  a 
legislative  act  pointing  out  tbe  manner  in  which 
the  right  so  conferred  may  lie  exercised,  and 
prescribing  rules  for  the  guidance  of  tiie  city 
council  in  relation  thereto. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Proceedings  by  William  H.  Reeves  against 
Alexander  Anderson  and  others,  comprising 
the  house  of  delegates  of  the  city  of  Seattle, 
the  city  of  Seattle,  and  Byron  Phelps,  mayor 
of  said  city,  to  compri  defendants  to  authorize 
the  calling  of  an  election  for  the  purpose  of 
choosing  freeholders  to  prepare  a  new  mtmlcl- 
pol  cbarto-.  From  a  judgment  for  plaintiff, 
defomlbints  appeal.  Affirmed. 

W.  T.  Scott  and  Frank  A.  Steele,  fw  appd- 
lants.  Carr  &  Preston,  for  respmident 

GORDON,  3.  Respondent  Instituted  this 
proceeding  In  tbe  superior  court  of  King  coun- 
ty for  the  purpose  of  compelling  the  appel- 
lants, the  mayor,  aldermeii,  and  memhera  of 
the  house  of  delegates  of  SeatUe,  a  vity  of 
the  first  class,  containing  a  populatlMi  exceed- 
ing 20,000,  to  authorize  tlie  calling  of  an  elec- 
tion within  said  city  for  the  parpoee  ot  choos- 
ing 15  freeiiolders  to  prepare  a  new  charter 
for  said  dty  by  "altering,  changing,  revising, 
adding  to,  or  r^eallng  the  existing  charter 
as  amended,*'  in  accordance  with  the  prayer 
of  a  petition  ot  npii'ard  of  one-fonrth  of  the 
qualified  electors  of  said  city,  which  petition 
had  been  presented  to  and  rejected  by  the 
city  council  in-ior  to  the  Institution  of  this  pro- 
ceeding. The  denmrrer  of  tbe  apiwUants  hav- 
ing been  ov^nUed,  and  they  having  elected 
to  stand  thereiqmn,  judgment  was  rendered 
against  them  in  the  court  below,  from  ^i^Ieh 
judgment  they  have  appealed  to  this  court. 

Ution  the  part  of  appellants  It  la  contended 
that  the  act  of  Slanch,  4,  1895,  upon  which  re- 
i  spondent  relies,  is  nnconstltutional,  and  nu- 
merous reasons  are  assigned  £n  support  of  this 
contentlML  The  main  ot^ectlons  to  the  act 
(and,  as  we  think,  the  cmly  ones  meriting  «- 
tended  notice)  may  be  stated  to  be:  (1)  TbaX 
it  Is  a  delation  of  legislative  power  without 
constitutional  sanction.  The  constitution 
points  out  the  only  method  by  which  the  char- 
ter may  be  amended,  vis.  by  proposals  sub- 
mitted by  tbe  legislative  antbtalty  (tf  mch 
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dty  to  the  Totera.  ^  That  the  conatltutlonti 
proTlsIcm  (article  11,  S  10)  1b  directory  and  per- 
missive, and  Testa  discretion  in  the  cl^  coun- 
cil as  to  whether  it  will  call  an  election  of  the 
freeboldere  to  frame  a  charter;  and  that  such 
discretion  cannot  be  controlled  by  legldatlre 
enactment.  (4)  That  the  power  to  adopt  a 
charter  for  Its  own  government  (subject  to 
general  laws  of  the  state)  has  been  once  ex- 
ercised b7  the  city  <rf  Seattle,  and  hence  that 
the  power  has  been  exhausted.  (5)  That  said 
constitutional  provision  Is  self-encuting,  and 
that  JeglfllatlTe  interference  is  unauthorized. 
Section  10,  art.  11,  of  the  state  consUtutton.  al- 
ready referred  to,  proTldee:  "*  •  •  Any 
city  containing  a  populaHm  of  twenty  thon- 
sand  Inhabitants  or  more  shall  he  permitted 
to  frame  a  charter  for  its  own  goTernment 
consistent  with  and  subject  to  the  constitution 
and  laws  of  this  state,  and  for  such  purpose 
the  leglslatlre  authority  of  such  city  may 
cause  an  election  to  be  had,  at  -which  election 
there  shall  be  chosen  by  the  qualified  electors 
of  said  dty  fifteen  freeholders  thereof,  who 
shall  bare  been  reddents  ctf  said  city  for  a 
period  of  at  least  two  years  preceding  their 
election,  and  qualified  dectots,  whose  duly 
It  shall  be  to  convene  within  ten  days  after 
thefr  election,  and  prepare  and  propose  a 
charter  for  such  city.  Such  proposed  charter 
sliall  be  Buhmttted  to  the  qualified  electors  of 
said  city,  and  if  a  majority  of  such  qualified 
electors  voting  thereon  ratify  the  same,  It 
sliall  become  the  charter  of  said  city  and  shall 
become  the  organic  law  thereof,  and  supersede 
any  existing  charter,  Including  amendments 
tliereto.  and  an  special  laws  inconsistent  with 
su(A  charter.  •  •  *  Such  charter  may  be 
amended  by  proposals  therefor  submitted  by 
the  legislative  authority  of  such  city  to  the 
electors  thereof  at  any  general  election,  after 
notice  of  said  submission  published  as  above 
speclUcd,  and  ratified  by  a  majority  of  the 
qualified  electors  voting  thereon.  •  •  •" 
Section  1  of  the  act  entitled  "An  act  to  au- 
thorize cities  of  the  first  class  to  alter,  change, 
revise,  add  to  or  repeal  their  respective  cliar- 
tcrs,"  approved  Siarch  4,  1S95,  is  as  follows: 
"Upon  the  petition  of  one-fourth  of  the  qual- 
ified electors,  as  shown  by  the  Inst  general 
city  election,  of  any  city  of  the  first  class,  the 
city  council  of  said  city  shall,  and  without 
such  petition  the  city  council  in  Joint  session 
may,  cause  an  election  to  t>e  held,  at  which 
election  there  shall  be  chosen  by  the  qualified 
electors  of  said  (city)  fifteen  freeholders  there- 
of, who  shall  have  been  residents  of  said  city 
for  a  period  of  at  least  two  years  preceding 
tlielr  election,  and  qualified  electors,  whose 
duty  it  sliall  be  to  commence  within  ten  days 
after  their  election,  and  within  sixty  days 
thereafter  prepare  a  new  charter  for  said  city 
by  altering,  clianging,  revising,  adding  to  or 
repealing  their  existing  charter,  together  with 
any  amenduifflts  thereto,  and  file  the  same 
with  the  city  clerk." 

Before  proceeding  to  a  consideration  of  the 
objections  urged  against  the  ctnstltutlonallty 


of  this  enactment  in  the  order  alr«idy  noted, 
we  may  here  remark  that  it  Is  a  very  general 
rule  that  before  the  Judiciary  will  declare  an 
act  of  the  legislature  invalid  on  the  ground 
that  It  Is  In  conflict  with  the  ctHUtltutloa  such 
conflict  must  be  shown  to  be  clear  and  unques- 
tionable, and  every  Intendment  must  be  given 
force  in  fftvor  ot  the  coistitutlonallty  of  the 
law.  Ttila  rute  was  recognised  by  tUa  court 
in  Nelson  Tn^,  38  Fac.  874,  and  is  so  well 
understood  and  universally  lecognlsed  as  to 
require  no  citation  of  authorities. 

In  support  of  the  contention  that  the  act  in 
question  la  a  delegation  of  a  legislative  pow- 
er, we  are  cited  to  article  2,  1 1,  of  the  con- 
stitution, which  Is:  "Section  1.  The  l^^ABla>> 
tlve  powers  shall  be  vested  In  a  senate  and 
house  of  r^resentatlveB,  which  shall  be  call* 
ed  the  legislature  of  the  state  of  Washing- 
ton." Independent  of  the  constltutlonai  pro- 
vision now  under  conslderaUon,  an  examina- 
tion of  the  authorities  upon  the  aabject 
leaves  little  room  tot  doubting  the  authority 
of  the  leglfdature  to  confer  upon  cities  of  a 
given  class  the  powws  to  make  laws  for 
their  local  self-government,  subject  at  ail 
times,  however,  to  the  general  laws  of  the 
state.  State  v.  O'NeUl,  24  WU.  149;  State 
V.  Noyes,  10  Fost  (N.  H.)  279;  3  Am.  & 
Eng.  Ene.  Law,  p.  808,  and  the  numerous 
authorities  there  cited.  In  the  fifth  edition 
of  Cooley's  Constitutional  Limitations  (page 
140)  the  learned  author  says:  "The  maxim 
that  legislative  power  must  not  be  delat- 
ed *  *  *  Is  to  be  understood  In  the  light 
of  the  immemorial  practice  of  this  country 
and  of  England,  which  has  always  recog- 
nized the  propriety  and  policy  of  vesting  in 
the  municipal  organizations  certain  powers 
of  local  regulation  in  respect  to  which  the 
parties  immediately  Interested  may  fairly  be 
supposed  more  competent  to  judge  of  their 
needs  than  any  central  authority."  This 
principle  also  received  the  distinct  recogni- 
tion of  this  court  in  Nelson  v.  Troy,  supra. 
But  all  doubt  as  to  the  power  of  cities  at 
this  state  having  a  population  of  20,000  to 
frame  charters  for  their  own  govemmmt  Is. 
in  the  Judgment  of  the  majority  of  this  court, 
removed  by  the  express  language  of  the  con- 
Btltutional  provision  first  above  quoted. 

2.  We  think  that  the  right  to  make  a  new 
charter  is  Included  within  the  constitutional 
grant  of  power  to  "frame  a  charter,"  that  the 
right  Is  a  continuing  right,  and  that  by  the 
act  in  question  the  legislature  haa  made  It 
possible  for  the  people  to  exercise  such  con- 
stitutional right  to  create  a  new  charter. 
This  being  so.  It  should  not  be  held  Invalid, 
even  If  we  should  conclude  that  Its  provi- 
sions concerning  amendments  are  not  in  ac- 
cord with  the  conatitutlon.  It  would  still 
be  valid  in  so  far  as  It  pointed  out  the  man- 
ner in  which  a  new  charter  could  be  created. 
However,  we  think  that  the  mode  pointed 
out  by  tlie  latter  part  of  section  10,  art  11, 
for  submitting  propped  amendments  to  a 
vote  of  the  people,  Is  not  to  be  construed 
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BO  as  to  exclude  every  other  method.  It 
will  be  observed  tliat  this  concerns  merely 
the  manner  of  prox>o8iDg  and  submitting  the 
amendment,  and  it  rests  with  the  voters  in 
any  case  to  adopt  or  reject  such  proposition. 
We  have  re-examined  the  case  of  State  v. 
Denny,  4  Wash.  135,  29  Pac.  901,  and  find 
nothing  in  it  that  militates  against  this 
view  of  the  constitutional  provision. 

3.  The  argument  of  the  learned  counsel  for 
appellants  In  support  of  the  third  objection 
to  the  constitutionality  of  the  law  under  con- 
sideration Is  based  very  largely  upon  the 
use  of  the  word  "may"  in  the  constitution, 
as  relating  to  the  duty  of  the  city  council. 
The  argument  amounts  to  this:  that,  not- 
withstanding, under  the  constitution,  the 
power  to  frame  a  charter  for  their  own  gov- 
ernment Is  lodged  In  the  voters  of  a  given 
city,  still  it  cannot  be  exercised  unless  per- 
mlsBion  to  do  so  is  given  by  the  council, 
which  may  exercise  Its  own  pleasure  In 
granting  or  withholding  the  opportunity  to 
TOte  for  the  election  of  freeholders  to  pre- 
pare a  charter.  We  cannot  accede  to  this 
contention.  To  admit  of  such  a  constmction 
is  to  imreasonably  abridge.  If,  indeed,  it 
might  not  even  prevent,  the  exercise  of  the 
power  thus  conferred,  and  subject  It  always 
to  the  mere  caprice  or  arbitrary  determina- 
tion of  the  council, — something  which  surely 
was  not  Intended  by  the  frameni  of  the  con- 
stitution. We  think  the  powers  conferred 
upon  the  council  by  the  section  are  merely 
ministerial,  and  not  legislative;  and  that  the 
object  of  the  act  of  March  4th  was  to  confer 
on  voters  of  cities  of  the  first  class  an  oppor- 
tunity to  exercise  the  right  conferred  upon 
them  by  the  constitution,  by  requiring  the 
council  to  perform  what,  under  the  circum- 
stances of  this  case,  became  the  plain  duty 
of  providing  for  the  election,  and  giving  the 
notice  thereof  required  by  law.  Neither  the 
constitution  nor  the  act  In  question  makes 
It  compulsory  upon  the  voters  to  adopt  a 
new  charter,  but  this  act  affords  them  an 
opiK>rtunlty  for  so  doing,  without  regard  to 
the  will  of  the  council;  and  in  making  such 
provision  we  think  the  legislature  did  not 
transcend  its  constitutional  functions. 

4.  We  think  that  the  power  to  frame  a 
charter  for  themselves  Is  a  continuing  right 
vested  in  the  voters  of  the  city,  and  that  it 
does  not  become  exhausted  because  ouce  ex- 
ercised. We  agree  with  counsel  for  respond- 
ent that  the  object  of  the  constitutional  pro- 
vision is  to  confer  upon  tlie  large  cities  of 
the  state  the  power  of  local  self-government 
(subject,  as  already  stated,  to  general  laws), 
and  that  this  right  to  "home  rule  is  not  lim- 
ited at  all  In  point  of  time." 

5.  Nor  do  we  think  the  contention  that  the 
constitutional  provision  Is  self-executing,  and 
that  legislative  interference  Is  unauthorized, 
can  be  upheld.  Certainly  we  should  hesi- 
tate before  declaring  a  solemn  act  of  the  leg- 
islature Invalid  upon  any  such  ground.  The 
act,  as  we  have  seen,  la  In  harmony  with  the 


spirit  of  the  constitution,  and  Its  object  is  to 
further  the  exercise  of  a  constitutional  right, 
and  make  such  right  available.  A  constitu- 
tional provision  Is  said  to  be  self-executing 
"when  it  merely  indicates  principles,  with- 
out laying  down  rules  by  means  of  which 
those  principles  may  be  given  the  force  of 
law."  Gooley,  Const  Lim.  p.  100.  "Per- 
haps even  in  such  eases  [where  the  power  is 
self-executing]  legislation  may  be  deslraUe, 
by  way  of  providing  convenient  remedies  for 
the  protection  of  the  rights  secured,  or  of 
regulating  the  claim  of  the  right  so  that  tta 
exact  limits  may  be  known  and  understood." 
Id.  101.  In  our  opinion.  It  was  competent 
for  the  legislature  to  supplement  the  con- 
stitutional provision  by  pointing  out  the 
manner  in  which  the  right  conferred  by  the 
constitntlon  might  be  exercised,  and  by  pre- 
scribing rules  for  the  guidance  of  the  city 
council  In  relation  thereto.  The  condnalfm 
reached  by  the  learned  court  below  wu 
right,  and  the  judgment  appealed  from  wui 
be  affirmed. 

DUNBAB,  J.,  concurs. 

HOTT,  C.  J.  The  law  of  this  state,  as  set- 
tled by  several  decisions  of  this  court,  seems 
to  be  that  the  legislature  can  amend  free- 
holders' charters.  If  the  legislature  can  do 
this  by  direct  enactment,  I  see  no  reason 
why  it  cannot  authorize  the  same  to  be  done 
by  the  Inhabitants  of  the  city.  To  hold  the 
law  which  authorizes  them  so  to  do  uncon- 
stitutional would,  in  my  opinion,  rcAjulre  the 
further  holding  that  the  legislature  Itself 
could  not  amend  such  charters;  and,  its 
power  to  do  this  having  been  sustained  1^ 
the  decisions  of  this  court,  I  feel  bound  to 
acquiesce  therein,  and  sustain  such  power, 
and,  having  done  this,  I  feel  compelled  to 
go  further,  and  sustain  the  validity  of  the 
law  under  consideration.  I  therefore  concur 
in  the  affirmance  of  the  judgment. 


STATE  V.  HOPKINS. 

(Supreme  Court  of  Washington.    Nov.  5, 
1805.) 

Confession— EvLDEXcE  is  Civil  Actios  — Em- 
bezzlement—Pleadings  AS  EviDESCB. 

1.  Voluntary  testimony  given  by  one  to  es- 
cape liability  in  a  civil  action  against  him  for 
eiul)ezzieinent  is  admissible  in  a  crimioal  prose- 
cution therefor;  Code  Proc.  I  1308,  providing 
tlnit  a  confession  under  indacement  is  admissi- 
ble. 

2.  The  complaint  and  answer  In  a  civil  ac- 
tion for  embezziemoDt  are  not  admisait)le  in  a 
criminnl  prosecution  therefor,  under  2  Hill's 
Code,  8  204.  oroviding  that  no  pleading  shall  be 
used  in  a  criminal  prosecution  as  evidence  of 
a  fact  therein  alleged. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Artlmr.  Judge. 

James  Hopkias  was  convicted  of  embezzle- 
ment, and  qqpeals.  Reversed. 
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S.  G.  Allen,  for  appellant  Fentim,  Plattor 
ft  Sauztdera,  for  the  State. 

SCOTT,  J.  Appellant  was  convicted  of  em- 
bezzling funds  belonging  to  an  Inaunince  com- 
pany of  which  he  was  the  managing  agent. 

The  first  ground  of  error  alleged  is  that  the 
court  erred  in  permitting  a  witness  to  testify 
to  what  the  appellant  had  testified  to  upon 
the  trial  of  a  civil  action  brought  against 
him  and  others,  involving  the  property  In 
question.  It  is  contended  that  this  was  a 
violation  of  tlie  constitutional  rights  of  appel- 
lant, on  the  ground  that  the  testimony  given 
by  him  in  said  action  should  be  considered  as 
given  under  duress,  It  being  necessary  to  pro- 
tect his  rights  therein.  There  Is  no  claim 
that  appellant  was  compelled  by  the  court  to 
testtfy  to  such  matters  upon  the  former  trial. 
It  was  simply  a  matter  of  choice  with  him  as 
to  whether  he  would  testify  to  the  facts  in  the 
action  brought  against  him,  or  whether  he 
Would  not  do  so;  and  the  rule  seems  to  be  well 
settled  by  the  weight  of  authority  that  such 
statements,  not  given  under  compulsion,  may 
be  put  in  evidence  in  a  criminal  proceeding 
against  the  party  testifying.  Alston  v.  State, 
41  Tex.  39;  Hendrickson  v.  People,  10  N.  Y. 
13;  Teachout  v.  People,  41  X,  Y.  7;  Dicker- 
son  V.  State.  48  Wis.  288,  4  N.  W.  321;  Com. 
V.  Reynolds,  122  Mass.  454;  State  v.  Gllman, 
51  Me.  201!;  Anderson  v.  State.  2G  Ind.  89; 
Snyder  v.  State,  59  Ind.  105.  But,  if  we  had 
any  doubt  as  to  this  proposition,  it  seems  to 
us  that  these  statements  would  have  been 
admissible  under  the  provisions  of  section 
1308  of  the  Code  of  Procedure,  which  pro- 
vides that  "the  confession  of  a  defendant 
made  under  inducement,  with  all  the  circum- 
stances, may  be  given  as  evidence  against 
him,  except  when  made  imdcr  the  influence 
of  fear  produced  by  threats."  Although  this 
Bectlon  seems  to  have  escaped  the  attention 
of  counsel,  and  Is  limited  to  confessions,  it 
seems  to  us  to  be  broad  enough  to  iuclude  any 
statement  voluntarily  made  which  amounted 
to  an  admission  of  the  commission  of  a  crime, 
or  of  a  fact  connected  therewith  tending  to 
establish  guilt.  The  former  rule  as  to  ex- 
eluding  confessions  made  under  inducement 
does  not  obtain  in  this  state,  in  consetiuence 
of  this  statute.  In  this  case  it  appears  that, 
In  testifying  upon  the  ti'iai  of  the  civil  cause, 
appellant  made  statements  which  were  dam- 
aging to  him  In  the  criminal  prosecution. 
These  statements,  however,  were  voluntarily 
made.  It  is  tnze,  they  were  made  under  In- 
ducement, the  inducement  being  the  desire  to 
escape  liability  in  the  civil  action;  but  this, 
as  we  have  said,  was  not  sufficient  to  render 
the  testimony  inadmissible. 

It  is  further  contended  by  appellant  that 
the  court  erred  in  not  granting  bis  motion  for 
a  peremptoiT  instruction  to  the  Jury  to  ren- 
der a  verdict  of  not  guilty,  made  at  the  close 
of  the  case  in  chief  for  the  state,  the  ground 
of  such  motion  being  that  the  proof  showed 
that  the  property  had  been  taken  by  appel- 


lant und»  a  claim  of  right.  But  the  evi- 
dence was  not  sufficient  to  Justify  a  peremp- 
tory instruction  of  this  kind.  The  question 
as  to  whether  he  had  acted  in  good  faith,  un- 
der a  claim  of  right,  was  fairly  submitted  to 
the  Jury,  and  in  finding  him  guilty  the  Jury 
must  have  found  tliat  the  claim  was  un- 
founded. 

It  is  further  contended  tliatAhe  court  erred 
In  allowing  the  prosecution  to  introduce  in 
evidence  the  complaint  and  answer  on  which 
the  former  case  was  tried.  It  is  contended 
tliat  this  was  a  violation  of  section  204,  2 
Hill's  Code,  which  contains  the  provision  that 
"no  pleading  shall  be  used  in  a  criminal  prose- 
cution against  the  party  as  evidence  of  a  fiact 
alleged  in  such  pleading."  This  provision 
would  exclude  the  answer,  but  it  is  contended 
on  the  part  of  the  state  that  the  error  was 
without  prejudice,  t)ecause  the  answer  con- 
tained no  damaging  statements;  and,  with  re- 
spect to  the  complaint,  the  state  contends 
that  it  contained  no  matters  other  than  those 
to  which  the  party  verifying  the  same  had 
testlfled  in  the  trial  of  the  criminal  cause. 
But  this  was  no  Justification.  The  admission 
in  evidence  of  these  pleadings  was  clearly  un- 
warranted,—the  complaint  under  well-known 
rules  of  evidence,  and  the  answer  under  the 
statute,— and  entitles  the  appellant  to  a  re- 
versal of  the  cause. 

It  Is  further  contended  that  the  court  erred 
in  admitting  in  evidence  a  letter  written  by 
one  Bockmler  to  one  Flynn.  The  respondent 
has  failed  to  show  any  ground  for  the  admis- 
sion of  this  letter,  and  we  think  the  action  of 
the  court  In  admitting  it  was  erroneoos. 

Some  further  matters  are  complained  of  by 
the  appellant,  one  being  with  regard  to  the 
instructions  given  by  the  court  to  the  Jury, 
and  the  failure  of  the  court  to  s^ve  certahi 
instructions  requested  by  appellant.  After  an 
examination  of  the  instructions,  we  think  the 
cause  was  fairly  submitted,  and  that  the  In- 
structions were  sufficient.  As  to  the  other 
matters,  we  do  not  deem  them  of  enough  Im- 
portance to  require  a  discussion,  as  tbey  are 
not  likely  to  arise  apon  a  retrial  of  the  cause. 
Reversed. 

HOYT,  0.  J.,  and  DUNBAR  andAXDEBS. 
JJ.,  concur.  GORDON,  J.,  not  sittiiig. 


WASHINGTON  t.  SPOKANE  ST.  RT.  00. 

(Supreme  Court  of  Washington.    Not.  5, 
1B950 

Btrket-Car  Compant  — Isioht  to  PAsesNeiiR— 
Com PLAisT— Allegation  op  Neoliokkck — Cos- 

TRIBUTORT  NeGI.IQBNCE — DEFECTIVE  CaB — DCTT 

TO  HoTiPT  Pabsesqbbs— Review. 

1,  A  complaint  by  a.  passengor  on  a  street 
car  for  perBonal  injury  caused  by  the  Kiving 
way  of  a  trapdoor  beneath  plaintiff's  weiRht.  al- 
leffing  in  one  poragraph  that  the  injury  was 
cniisisd  by  defendant's  negligence  in  failing  to 
proi>erly  secure  the  door,  and  la  another  para- 
graph that  the  Injury  was  caused  by  the  trap- 
door giving  way  beneatti  plaintiff's  w«icfat,  wiU, 
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after  jadffment.  be  beM  to  BiiQicientlr  allege 
neglifrence  of  defendant,  where  its  aufficiency 
has  not  been  questioned  hy  motion  or  demurrer. 

2.  The  fact  that  a  passenger  on  a  street 
car,  Injured  by  a  trapdoor  in  the  floor  giving 
way  breath  her,  knew  vheo  she  stepped  on  it 
that  the  car  had  been  stopped  a  short  time  be- 
fore because  it  was  out  of  order,  and  saw  the 
trapdoor  raised,  and  put  back,  does  not  render 
her  guilty  of  contributory  negligence  where  the 
evidence  shows  that  she  bad  no  knowledge  that 
the  door  was  defective. 

3.  A  street-ruilway  company  is  liable  for 
injuries  to  paRsengera  due  to  negligence  of  its 
employ^  continuing  to  run  a  car  which  has 
lieen  stopped,  and  found  to  be  out  of  order,  for 
the  purpose  of  taking  it  to  the  company's  power 
house  for  repair,  without  notifjing  the  passen- 
gers of  the  defective  condition  of  the  car. 

4.  A  verdict  for  damages  whidi  has  been  re- 
vised by  the  triat  court  wUl  not  be  reviewed  on 
a;>peal. 

Appeal  from  superior  court.  Spokane  coun- 
ty; James  Z.  Moore.  Judge. 

Action  by  Ada  Washington  against  the 
Spokane  Street-Railway  Company  for  per- 
Honal  Injuries.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

OrlfflttB  &  Nuzum,  for  appellant.  Henry 
M.  Hxtyt  and  Blake  &  Post,  for  reaiwiidenL 

HOYT,  C.  J.  This  action  was  I>rOTight  to 
recover  damages  for  i>erBonal  injuries  re- 
ceived by  the  plaintiff,  who  was  a  passenger 
nijon  one  of  the  cars  of  the  defendant  corpo- 
mtlon.  In  aligbting  therefrom.  The  trial  re- 
sulted In  a  verdict  for  plaintiff  for  $'J.00() 
(InmaKes.  which  amount,  upon  motion  for  a 
new  trial,  was  reduced  to  $1,000.  The  grounds 
upon  which  it  is  sought  to  reverse  the  Judg- 
ment rendered  upon  the  verdict  are:  (1)  The 
InsufBcicncy  of  the  complaint;  (2)  the  exclu- 
sion of  testimony  by  way  of  cross-examina- 
tion, offered  by  defendant;  (3)  refusal  of  the 
court  to  sustain  the  motion  for  nonsuit  at  the 
close  oi  plaintiff's  case;  (4)  excessive  dam- 
ages. 

As  to  the  first  question,  there  was  no  de- 
murrer Interposed  to  the  complaint,  and  for 
tliAt  reason  it  must  be  liberally  construed 
when  Its  contents  are  examined,  for  the  pur- 
pose of  determining  whether  or  not  it  states 
a  muse  of  action.  Tbecrlticism  made  upon  It 
In  the  brief  la  that  there  was  no  snffietent  al- 
loiratlon  of  the  negligence  of  the  defendant. 
The  language  of  the  complaint  upon  that  sub- 
ject was  substantially  as  follows:  "That  the 
collapse  and  falling  In  of  said  trapdoor,  and 
the  injury  to  the  plaintiff  sosustalnedasafore 
said,  were  caused  by  the  negligence  of  the 
defendant.  Its  servants  and  employes,  In  fall- 
ing to  pi-operly  secure,  adjust,  and  fasten 
said  traiMloor,  and  without  any  fault  or  neg- 
ligence on  the  part  of  the  plaintiff."  In  an- 
other paragraph  It  was  alleged  that  the  In- 
Jury  was  catised  by  reason  of  the  collapse 
of  a  trapdoor  In  the  floor  of  the  rear  plat- 
form of  the  car  under  the  weight  of  the 
plaintiff;  and  we  think  that  the  allegations, 
taken  together,  were  sufflcleut,  especially 
when  put  In  Issue  by  answer  without  any 
motion  or  demurrer  having  been  Interposed. 


The  second  assignment  Is  founded  upon  the 
refusal  of  the  court  to  require  one  of  the 
witnesses  for  the  plaintiff  to  answer  certain 
queRtlons  put  to  him  upon  cross-examination. 
By  such  questions  It  was  sought  to  show 
that  the  plaintiff  had  an  opportunity  to 
know  that  there  bad  been  an  accident  to  that 
part  of  the  car  covered  by  the  trapdoor  short- 
ly before  she  attempted  to  alight.  We  are 
not  satisfied  that  anything  testified  to  by  the 
witness  upon  his  examination  In  chief  made 
the  questions  put  by  counsel  for  the  defend- 
ant prox>er  In  cross-examination;  but,  even 
if  it  did,  we  should  not  reverse  the  Jndgmoit 
on  account  of  the  action  of  the  court  In  sus- 
taining objections  to  the  questions,  for  the 
reason  that,  in  our  opinion, — as  will  more 
fully  apiiear  In  the  discussion  of  the  next 
point,— the  answer  most  favorable  to  the  de- 
fendant that  could  have  been  elicited  from 
the  witness  could  have  had  no  Influence  upon 
the  rights  of  the  plaintiff. 

The  reasons  urged  why  the  motion  for  non- 
suit should  have  been  sustained  were  those 
suggested  as  to  the  Insufficiency  of  the  com- 
plaint, and  also  those  growing  out  of  the 
fact  that  It  appeared  from  the  testimony  of 
the  plaintiff  that  she  had  knowledge  that  the 
car  had  been  stopped,  and  this  trapdoor  rais- 
ed, a  short  time  before  she  left  the  car. 
Prom  this  It  Is  argued  that  she  should  have 
known  that  the  car,  or  at  least  that  part  of 
It,  might  be  In  an  unsafe  condition,  and 
should  have  governed  herself  accordingly. 
It  Is  further  urged  that  the  car.  having  got- 
ten out  of  repair  on  a  trip,  was  properly  con- 
tinued in  service  until  the  power  house  of 
the  compony,  where  repairs  could  be  made, 
was  reached;  and  that  for  that  reason  the 
company  was  not  guilty  of  any  negligence 
In  running  It,  even  though  It  was  out  of  re- 
pair. If  we  could  agree  with  the  ailment 
of  the  defendant  that  by  reason  of  the  fact 
that  the  plaintiff  had  knowledge  that  the 
car  was  stopped  and  the  trapdoor  raised  she 
must  presume  tliat  It  was  thereafter  contin- 
ued upon  the  route  in  a  damaged  condition, 
there  might  be  force  In  its  argument;  but.  In 
our  opinion,  the  plaintiff  was  not  bound  to 
presume  any  such  condition  to  exist  from  the 
fact  of  the  accident,  however  well  known  to 
her.  She  bad  no  reason  to  presume  that  the 
car,  after  the  trapdoor  had  been  put  down, 
and  the  trip  continued,  was  not  In  perfect 
repair.  If  there  was  anything  in  the  posi- 
tion of  appellant  that  It  was  entitled  to  con- 
tinue the  car  In  service,  even  though  out  of 
repair,  until  the  power  bouse  was  reached, 
it  could  only  be  Justltlcil  In  doing  so,  and  al- 
lowing passengers  to  ride  thereon,  by  giving 
to  such  passengers  full  notice  of  the  condi- 
tion of  the  car,  and  allowing  them  an  oppor- 
tunity to  decide,  after  full  knowledge,  wheth- 
er they  would  continue  as  passengers.  It 
was  a  duty  which  the  company  owed  to  the 
plaintiff  as  a  passenger  to  keep  Its  car  In 
repair,  and  Its  failure  to  do  so  was  negli- 
gence on  Its  part   There  was  nothing  tn  the 


Digitized  by  Google 


C80 


PAGIFIO  BEPOBTER,  VoL  42. 


(Wash. 


eridence  sufficleut  to  show  tbat  the  plaintiff 
liad  any  knowledge  of  the  defect.  On  the 
contrary,  it  appears  that  she  had  no  Buch 
knowledge;  and,  If  she  had  not,  there  Is 
nothing  In  the  evidence  tcudhag  to  show  that 
she  acted  otherwise  than  in  a  prudent  man- 
ner in  leaving  the  car. 

As  to  the  amount  of  damages,  we  can  only 
say  that  the  verdict  of  the  Jury  has  been  re- 
vised by  the  trial  court,  which  had  a  much 
better  opportunity  to  come  to  a  correct  con- 
clusion in  regard  thereto  than  we  have,  and 
for  that  reason  there  Ls  nothing  in  the  rec- 
ord which  would  authorize  us  to  inteifrav 
w^ith  the  verdict  so  revised. 

The  errors,  if  any,  were  not  such  as  to  af- 
fect the  substanUai  rights  of  the  defendant. 
The  Judgment  must  be  affirmed. 

SCOTT.  ANDERS,  and  DUNBAR,  JJ.,  con- 
cur.  GORDON,  J.,  absent. 


STATE  ex  rel.  RESEB  v.  SUrERIOR 
COURT  OP  WALLA  WALLA 
COUNTY.  1 

(Sapreme  Court  of  Washington.    Nov.  8, 
18D5.) 

Anici»iTBi.TOH — CosDiTioriAi,  Ordbr  of  Dlft- 

OHAROB— CBKTIOHARI. 

1.  An  order  directing  tbat  sn  administrator 
be  discharged  upon  making  distribution,  and  ob- 
taining from  the  heirs  receipts  for  their  respec- 
tive sharefl,  doea  not  discharge  the  administrator 
until  the  order  is  made  absolute,  and  the  court 
has  jurisdiction  to  afterwards  set  aside  such 
conditional  order,  UDon  the  motion  of  one  who 
claimed  that  the  administrator  had  not  made 
full  distribution. 

2.  As  to  whether  there  were  sufficient 
grounds  to  sustain  such  action  would  be  a  mat- 
ter reviewable  on  appeal,  not  by  certiorari. 

Certiorari  by  the  state,  upon  the  relation  of 
John  M.  Rescr,  to  the  superior  court  of  Walla 
Walla  county.  Dismissed. 

Thoe.  H.  Brents  and  Wellington  Clark,  for 
relator.   J.  W.  Brooks,  for  respondent 

SCOTT,  J.  This  matter  is  before  us  upon 
the  return  of  the  respondent  to  a  writ  of  cer- 
tiorari heretofore  issued.  The  relator  had 
been  appointed  by  the  respondeut  as  adminis- 
trator of  the  estate  of  one  M'innie  Tanksley, 
and  filed  his  final  account  as  such  administra- 
tor in  the  mouth  of  May,  ISW;  whereuiion  he 
petitioned  for  his  discharge  upon  his  making 
a  distribution  of  said  estate.  A  hearing  was 
had  on  June  20,  18&4,  and  an  order  was  made 
allowing  the  account,  and  directing  the  dis- 
tribution of  the  estate.  On  January  3lst  fol- 
lowing, a  further  and  supplemental  order  was 
made,  directing  tbat  relator  be  discharged  as 
administrator  of  the  estate  of  said  deceased 
upon  his  obtaining  from  the  heirs,  and  filing 
with  the  clerk  of  the  court,  receipts  for  their 
respective  shares  of  the  estate  under  the  or- 
der of  distribution.    On  February  23d  foUow- 

X  Behearing  pending. 


ing,  one  J.  M.  Turner  filed  a  petition,  alleging 
several  inaccuracies  in  tlie  final  account,  and 
a  failure  upon  the  part  of  the  administrator 
to  distribute  tlie  estate  as  required,  and  asked 
that  such  final  account  be  set  aside.  To  this 
petition  relator  filed  objections,  which  were  shp- 
talned  by  the  court,  and  the  petition  was  de- 
nied. On  Jime  1,  1S05,  said  Turner  filfd  an- 
other petition,  including  therelu  tlie  matters  con- 
tained in  the  former  petition,  and  setting  forth 
additional  grounds,  and  again  asked  that  the 
final  account  of  the  administrator  be  set  aside, 
and  for  other  relief,  to  the  end  that  the  re- 
lator might  be  called  upon  to  account  for  cer- 
tain sums  which  it  was  alleged  he  had  failed 
to  distribute,  etc.  This  petition  was  also  ob- 
jected to  by  the  relator.  The  objections  were 
ovemiled,  and  the  court  set  aside  Its  previous 
orders  relating  to  the  settlinnent  of  the  ac- 
count, etc.,  and  mode  an  order  setting  an- 
other time  for  bearing.  Whereupon  applica- 
tion was  made  to  this  conrt  for  the  writ  afore- 
said. 

A  materially  different  case  Is  presented  to 
us  by  the  return  at  the  respondeut  from  that 
shown  by  the  relator  at  the  time  the  writ 
was  directed  to  issue.  Upon  the  preliminary 
showing  it  was  made  to  appear  that  the  re- 
lator had  obtained  receipts  from  the  heirs  for 
their  respective  portions  of  the  estate,  and 
tliat  the  matter  had  been  finally  settled  and 
determined  long  prior  to  the  proceeding  Insti- 
tuted by  Turner,  upon  which  the  order  allow- 
ing the  final  account  was  set  aside.  It  now 
appears,  however,  tbat  the  receipts  of  all  the 
heirs  had  not  been  filed,  and  tfate  la  substan- 
tially conceded  by  the  relator.  Furthermore, 
the  conditional  order  discharging  the  relator, 
as  such  administrator,  had  never  been  made 
absolute.  Such  being  the  case,  the  coart  still 
had  Jurisdiction  of  the  proceedings.  It  is  troe, 
as  the  relatOT  contends,  that  he  had  nothing 
further  to  do,  to  entitle  him  to  a  dlscliarge 
under  the  first  order,  than  to  distribute  the 
estate  and  file  the  proper  Touchers,  and  be 
contends  that  this  order  had  the  effect  of  end- 
lug  the  court's  authority  to  proceed  in  the 
matter  further. 

In  relation  to  the  second  petition  filed  by 
Turner,  relator  makes  in  his  brief  a  statement 
as  follows:  "On  June  1,  1S95.  over  a  year 
after  the  filing  of  the  final  account  and  the 
making  of  the  order  in  which  the  aforesaid 
clerical  errors  occurred,  and  nearly  a  year 
after  the  order  of  distribution  bad  been  made 
and  complied  with  by  the  turning  over  to  the 
distributees  of  their  respective  portions,  and 
long  after  the  entry  of  the  order  tliscbarglPg 
relator  as  administrator,  and  releasing  his 
bondsmen,  nnder  which  nothing  more  remain- 
ed to  be  done  tiian  the  filing  of  the  receipts, 
and  after  a  part,  at  least,  of  these  had  been 
filed.  Turner  filed  anotlier  petition,  containing 
sulMtantially  tlte  same  allegations  as  the  pre- 
vious one,  with  some  few  additions."  etc.  If 
we  were  to  ac(»i)t  relator's  contentliuk  tliat 
the  first  order  would  become  final  upon  bis 
flUng  tbe  receipts,  without  007  further  action 
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of  the  conrt  In  the  premises,  it  Is  apparent 
that  the  order  eould  only  be  complied  with  by 
obtnlniug  receipts  from  all  of  the  distributees, 
and  filing  them,  as  specified.  The  falhire  to 
file  one  of  them  would  have  Iwen  as  fatal  to 
his  rifjht  to  a  discharge  as  would  have  been 
the  failure  to  file  aU  of  them.  But  we  cannot 
accede  to  his  primary  contention.  The  flrat 
order  was  only  a  conditional  one,  and,  upon 
filing  the  receipts  of  the  heirs  for  their  re- 
spective portions  of  the  estate,  further  action 
upon  the  part  of  the  court  was  required  to 
conclude  the  matter,  and  that  was  tliat  the 
order  should  be  made  absolute.  This  Is  an 
Important  step  in  the  admiulstration  of  an  es- 
tate, and  a  conditional  order  of  the  kind  men- 
tioned should  not  be  treated  as  an  alisolute 
order,  upon  the  filing  of  something  which  the 
administrator  alleges  or  claims  to  be  receipts 
from  the  parties  entitled  to  the  property.  Up- 
on the  filing  of  such  purported  receipts,  and 
an  application  for  a  final  discharge,  the  court 
should  direct  a  hearing,  and  a  final  order 
Hhould  he  granted  only  upon  a  satlsfactorj- 
showing  to  the  court  that  the  estate  had  In 
fact  hoen  fully  distributed,  in  which  showing 
the  distributees  should  have  an  opportunity 
to  be  heard,  in  order  that  their  rights  might 
be  protected  and  concluded. 

It  appearing  that  the  administrator  has  not 
l>een  discharged,  it  follows  that  the  court  has 
Jurisdiction  of  the  proceedings,  and  conld  set 
aside  its  previous  order.  As  to  whether  there 
were  suQlclent  grounds  to  sustain  such  action 
would  be  a  matter  reviewable  on  appeal, 
('onsequently,  there  was  no  ground  for  the  Is- 
Piiance  of  a  writ  of  certiorari  to  review  the 
same,  and  this  proceeding  Is  dismissed,  at  the 
cost  of  the  relator. 

GORDON  and  DCXBAR,  33.,  concur. 


MURRAY  T.  SHOUDT  et  al.i 

(Supreme  Court  of  Washington.    Nov.  12, 
1805.) 

Affbai^Trial  na  Novo— Record— FRAirncusT 

COXVETAN'CE — IXADEQUATE  CoKSIDERA- 
TtOS — liVIUENCK. 

1.  Whore  the  court  holda  that  plaintiff's 
evidence  is  insiifiicieut  tosuHtain  the  all^ations 
of  the  eomplaiut.  and  directs  a  nonsuit,  no  oth- 
er finding  is  necesFwry  in  order  that  the  cause 

may  be  tried  de  iiuvo  on  nppeul. 

2.  The  sHiiremt'  c<mrt  will  not  presume, 
from  the  fact  that  tin*  tostimoiiy  ia  in  narratiVH 
form,  that  it  is  not  all  in  the  record,  where  the 
trinl  judge  has  certified  that  the  statement  of 
facts  aud  exhibits  attached  contain  all  the  ma- 
terial ymeeeiliiigs  oreurring  at  the  trial. 

3.  Where  a  complaint  arcrs  that  dt'fond- 
ant.  being  insolvent,  convej-od  land  to  Iiis  son 
without  considerutioD,  for  the  sole  purpose  of 
defrauding  creditors,  it  is  error  to  reject  testi- 
mony that  the  land  so  convoyed  was  largely  in 
excess  of  the  alleged  consideration. 

Appeal  from  superior  court,  Klttltass  coun- 
ty; Carroll  B.  Graves,  Judge. 


*  Rehearing  denied. 


Action  by  David  Murray  against  John  A. 
Shoudy  and  others.  From  a  judgment  for 
defendants,  plalntiCF  appeals.  Reversed. 

D.  H.  Carey  and  Frank  H.  Rudkln,  for  ap- 
pellant H.  J.  Snlvely  and  Fred  MiUer,  for 
respondent  Deztn  Shoudy. 

DUNBAR,  J.  This  was  an  action  brought 
in  aid  of  a  judgment  which  appellant  bad 
procured  In  the  superior  court  of  Klttltass 
county  against  respondent  John  A  Shoudy. 
The  nllegatlons  of  the  complaint  were  non- 
satisfaction  of  the  judgment,  the  return  of 
nulla  bona,  the  Insolvency  of  the  respondent 
John  A.  Shoudy,  and  the  conveyance  by  him, 
joined  by  his  wife,  the  respondent  M.  E. 
Shoudy,  of  the  lands  described  in  the  com- 
plaint, to  the  respondent  Dexter  Shoudy, 
who  is  the  husband  of  the  other  respondent, 
Hattie  Shoudy.  It  was  alleged  that  the  con- 
veyance was  made  without  consideration, 
and  for  the  purpose  and  with  the  design 
of  hindering,  delaying,  and  defrauding  cred- 
itors, etc.  The  respondents  answered,  deny- 
ing the  indebtedness  of  the  respondent  John 
A.  Shoudy  to  the  appellant,  and  the  other 
allegations  of  the  complaint  in  regard  to  the 
judgment  They  admitted  the  reUitlonship 
of  the  parties  and  the  conveyance  of  the 
premises  described  in  the  complaint  to  the 
resiHindent  Dexter  Shoudy,  but  alleged  that 
the  conveyance  was  made  in  good  faith  and 
for  a  valuable  consideration.  In  payment  of 
a  valid  and  subsisting  indebtedness  then 
due  and  owing  from  the  respondents  John 
A  Shoudy  and  M.  E.  Shoudy  to  the  re- 
spondent Dexter  Shoudy.  On  these  issues 
the  case  was  tried  by  the  court,  and,  at  the 
close  of  plaintiff's  testimony,  tiie  court,  on 
motion  of  the  defendants,  granted  judgment 
of  nonsuit,  to  which  exception  was  taken. 
No  findings  of  fact  or  conclusions  of  law 
were  made  by  the  court 

The  respondents  object  to  the  trial  of  this 
case  de  novo  In  tills  court  for  the  reason  that 
no  findings  of  fact  were  made  by  the  court, 
and  that  none  were  requested  by  the  appel- 
lant. This  court  has  held,  in  several  cases, 
that,  under  the  provisions  of  section  21,  p. 
130,  Laws  18!!.^.  no  question  of  fact  would  be 
reviewed  by  this  court  when  exceptions  to 
the  findings  of  fact  and  conclusions  of  law 
had  not  been  taken;  but  it  seems  to  us  that 
this  case  presents  a  different  question.  The 
only  object  of  excepting  to  the  findings  is  to 
bring  the  matter  to  the  ntteulion  of  the 
court,  and  tlie  object  in  requesting  the  find- 
ings is  to  except  to  the  same  for  the  same 
reason.  There  was  but  one  proposition  an- 
nounced by  the  court  in  this  case,  and  that, 
it  seems  to  us,  was  a  legal  proposition,  viz. 
that,  conceding  the  evidence  introduced  by 
the  plaintiff  to  be  true,  as  a  question  of  law, 
It  was  not  sufficient  to  sustain  the  allega- 
tions of  the  complaint,  and  no  other  finding 
could  have  been  made  by  the  court,  and 
It  would  have  been  useless  to  have  requested 
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a  flndinK  wfalcb  would  have  l>een  simply  a 
repetltloD  of  the  conclusion  already  announ- 
ced by  the  court.  It  Is  also  objected,  by  the 
respondents,  that  the  statement  oC  facts  fur- 
nished by  the  appellant  in  this  case  was  not 
such  a  statement  as  they  should  have  been 
requli*ed  to  answer,  or  have  been  called  upou 
to  amend,  and  that,  therefore,  this  court  will 
not  review  the  testimony  from  the  fact  tliat 
the  presumption  is  that  the  testimony  is  not 
all  here,  It  having  been  reduced  to  narrative 
form.  This  court  could  not  reach  such  a 
conclusion  without  dlsregai-dlng  the  certifi- 
cate of  the  trial  judge,  who  testifies  that  the 
said  statement  of  facts  and  exhibits  attach- 
ed contain  all  the  material  facts,  matters, 
things,  and  proceedings  occurring  at  the 
ti-lal. 

On  the  merits,  we  are  of  the  opinion,  from 
an  Investigation  of  the  testimony,  so  far  as 
It  was  admitted,  that  the  conclusion  of  the 
lower  court,  that  the  same  would  not  sustain 
the  allegations  of  the  complaint,  is  correct. 
This  court,  in  various  decisions,  has  made  a 
distinction  between  Insolvent  corporations 
and  insolvent  Individuals,  so  far  as  the  ai>- 
pHcation  of  their  funds  Is  concerned;  and 
we  think,  under  all  the  decisions  heretofore 
rendered  by  us,  and  under  the  authorities 
generally,  that,  from  the  testimony  in  this 
case,  the  transaction  between  John  A.  Shou- 
dy  and  Dexter  Shoudy  was  a  justifiable  and 
legal  one.  But  it  appears  from  the  record 
that  the  plaintiff  offered  to  prove,  by  wit- 
ness Leonhard,  who  testified  that  he  was  fa- 
miliar with  the  actual  market  value  of  the 
lands  and  premises  conveyed  In  the  deed 
mentioned  and  described  In  the  complaint, 
that  the  value  of  the  land  bo  conveyed  was 
greatly  in  excess  of  the  sum  for  which  the 
defendant  Dexter  Shoudy  claimed  to  be 
surety  for  the  defendant  John  A,  Shoudy 
(this  conveyance  having  been  made  by 
Shoudy,  father,  to  Shoudy,  son,  in  considera- 
tion of  a  promise  on  the  part  of  Shoudy,  son, 
to  pay  certain  debts  due  from  Shoudy,  fa- 
ther). This  testimony  was  objected  to  by 
the  respondents,  and  the  objection  was  sus- 
tained by  the  court.  This,  we  think,  was 
plainly  error  on  the  i)art  of  the  court.  It  Is 
suggested,  in  the  brief  of  the  respondents, 
that,  under  the  pleadings  In  the  case,  this 
testimony  was  Immaterial,  because  the  com- 
plaint did  not  charge  fraud.  We  think  the 
authorities  cited  under  this  head  by  the 
respondents  do  not  bear  them  out.  They 
are  simply  to  the  effect  that  general  allega- 
tions of  fraud  are  not  sufficient,  but  that  the 
matters  constituting  the  fraud  must  be 
pleaded.  This  proposition  cannot,  of  course, 
be  gainsaid;  but  it  seems  to  us,  from  an 
examination  of  this  complaint  (which  al- 
leges that,  "at  the  time  said  deed  was  so 
executed  by  the  said  John  A.  Shoudy  and 
M.  E.  Shondy  to  the  said  Dexter  Shoudy, 
the  said  John  A.  Shondy  and  M.  E.  Shoudy 
were  wholly  losolTent,  and  unable  to  pay 
their  debts;  that  tbe  said  Dexter  Shoudy  is 


a  son  of  said  John  A.  Sboudy  and  M.  E. 
Shoudy,  and  plaintiff  avers  that  said  deed 
was  so  executed  by  the  said  John  A.  Shoudy 
and  the  said  M.  E.  Shoudy  to  said  Dexter 
Shoudy  without  any  consideration  therefor; 
that  no  money  or  thing  of  value  was  paid  or 
to  be  paid  for  said  premises,  but  that  such 
conveyance  was  made  for  the  sole  purpose 
of  hindering,  delaying,  and  defrauding  the 
creditors  of  the  said  John  A.  Shoudy  and  M. 
E.  Shoudy,  and  particularly  the  plaintiff 
herein,  and  for  the  purpose  of  placing  said 
property  beyond  the  reach  of  the  creditors 
of  said  John  A.  Shoudy  and  M.  E.  Shoudy, 
and  for  no  other  purpose  whatsoever"),  that 
the  particular  circumstances  or  acts  consti- 
tuting the  fraud  are  set  out  as  explicitly  as 
they  possibly  could  be  in  a  case  of  this 
kind.  Considering  the  relations  existing  be- 
tween the  main  actors  In  this  transaction, 
the  widest  latitude  should  be  given  to  the 
investigation  of  the  question  of  fraud;  and 
one  of  the  surest  indications  of  fraud  in  a 
transaction  of  this  kind  would  be  the  show- 
ing tliat  the  property  which  hod  been  placed 
beyond  the  reach  of  creditors  was  largely 
In  excess  of  the  consideration  expressed,  or 
of  the  amount  oC  the  debts  alleged  to  have 
been  the  consideration.  And  while.  In  the 
absence  of  this  showing,  as  we  have  be- 
fore Indicated,  this  court  feels  Justified  In 
affirming  the  decision  reached  by  the  lower 
court,  yet  we  are  not  prepared  to  say  that 
we  would  feel  so  Justified  if  it  should  ap- 
pear that  there  was  a  material  dlfferem-e 
shown  between  the  value  of  the  land  sold 
and  the  debt  which  was  assumed.  For  this 
reason,  the  Judgment  must  be  reversed,  and 
the  cause  remanded,  with  InBtmctions  to 
the  lower  court  to  admit  the  testimony  re- 
jected. 

HOYT.  0.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


FAIRFIELD  ot  nl.  v.  BIN'NIAN  et  al. 
(OBEItTEUFFEU,  Intervener). 

(Supreme  Court  of  WaBhington.    Nov.  4, 

Notice  of  Appeal  —  To  Interves-br  —  Proop  or 
Service— AvpRALABLE  Jldomest. 

1.  Proof  of  service  of  notice  of  appenl  i» 
not  shown  by  affidavit  merely  nllecinx  servioe 
thereof  on  a  party  by  delivering  ami  lenvini;  a 
copy  at  the  office  of  his  attorneys,  it  not  appear- 
ing  thnt  it  was  served  within  the  hours  or  in 
the  maimer  preserilied  bj"  the  ntntiite. 

2.  One  permitted  to  mtervenc  In  an  action, 
and  whr)H<3  comitliiint  hnB  l>eeu  answered  by  de- 
fendant, miiHt.on  npi>eal  by  defendant,  be  served 
with  notice  thereof. 

3.  Where,  in  an  action  to  restrain  foredo* 
sure  of  a  chnttcl  mortgage,  one  intervenes,  ask- 
ing for  money  judgment  against  plaintiff,  and 
that  bis  chattel  mortgage  be  declared  superior 
to  defendant's  and  be  foreclosed,  and  his  com- 
plaint is  answered  by  defendant  and  demnnvd 
to  by  plaintiff,  defendant  cannot  appeal  from 
a  judgment  for  plaintiff  against  him.  no  dispou* 
tion  of  the  intervention  having  been  made. 
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Appeal  from  snpeiior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  John  Fairfield  and  another 
against  Henry  Blunlan  and  another.  Jamea 
P.  Oberteuffer  Intervened.  Judgment  for 
plalntlffB.   Defendants  appeal.  DlsmlBsed. 

Bnrt  J.  Humphry  and  C.  B.  Bowman,  for 
appellantB.  BauMuan,  K^tiwr  ft  Emory,  for 
respoodoitB. 

DU>"BAR,  J.  It  iB  BUffldent  to  Btate,  for 
the  purposes  of  tbls  c^Inion,  that  In  the  ac- 
tion to  restrain  the  foreclosure  of  a  chattd 
mortgase,  brought  by  respondent*  John  Fair- 
field and  Flora  S.  Fairfield  against  Henry 
Binnlan,— James  H.  Woolery  being  made  a 
party  defendant,— one  James  F.  Oberteuffer 
obtained  an  wder  from  fb»  coifrt  allowing 
Mm  to  Interrene  in  the  action,  and  on  the 
>aame  day  Berved  on  the  appellants  and  on 
the  respondents  his  complaint  In  intervm- 
tlon,  In  whldi  he  adied  for  a  money  Judg- 
ment against  these  respondents,  and  also  for 
the  foreclosure  of  a  certain  chattel  mortgage 
against  the  same  property  affected  by  the 
mortgage  of  appellant  Binnlan,  and  asked 
that  the  interests  of  the  appellant  Blnnlon 
be  made  snbBequent  to  his  own  interests. 
Before  the  trial  of  the  cause  the  appellants 
answered  the  ctnnplalnt  In  Intervention,  and 
the  respondents  demurred  thereto.  The  trial 
of  the  action  took  place  on  the  24th  day  of 
April,  1895,  with  the  record  in  the  same  situ- 
ation with  regard  to  Obertenffer's  complaint 
In  lnterrentl<ni;  and  Judgmmt  was  rendered 
on  the  13th  day  of  May,  ISfKi,  In  favor  of 
these  respondents,  no  trial  of  the  issues  rais- 
ed by  the  Intervener  and  the  other  parties 
to  the  action  baring  been  had.  An  appeal 
was  taken  to  this  court,  and  the  notice  of  the 
appeal  was  served  only  upon  the  respond- 
ents, John  Fairfield  and  Flora  B.  Fairfield ; 
at  least  no  proof  of  notice  of  service  upon 
the  inta*vena-,  Oberteuffer,  was  made  with 
the  proof  of  aerrlce  upon  the  respondents. 
Upon  this  state  of  the  record,  respondents 
more  to  dismiss  this  appeal  upon  the  ground 
that  all  the  parties  in  Interest  have  not  been 
served  with  a  notice  of  the  appeal.  It  ap- 
jKors,  however,  from  the  reeord,  tliut,  some 
four  mouths  subsequent  to  the  flllng  of  the 
^wtf  of  notice  of  service  upon  the  respond- 
ents, the  appellants  supplemented  the  record 
by  a  detached  affidavit,  which  Is  lu  the  fol- 
lowing lan^age:  "State  of  Washingtwi, 
County  of  King— ss.:  Burt  J.  Ilumphrey,  be- 
ing duly  sworn,  on  oath  d^xwes  and  says 
that  he  is  one  of  the  attorneys  for  the  de- 
fendants in  the  forcgoli^  action;  that  on 
the  20th  day  of  May,  18»5,  he  served  a  no- 
tice of  ai)peal  in  the  foregoing  entitled  action 
on  the  intervener,  Jnmcs  P.  Oberteuffer,  by 
delivering  and  leaving  at  the  office  of  Cole- 
man and  Qulnby,  attorneys  for  said  Inter- 
vener, a  true  copy  of  said  notice  of  appeal." 

It  is  contended  by  the  aiipcllants  that  this 
cose  f&lls  \rtthln  the  rule  announced  by  this 


court  In  Howard  t.  Shaw.  10  Wash.  ISl,  38 
Pac.  74a  AU  that  was  decided  In  that  case 
was  that  proof  of  service  of  the  notice  of 
appeal  upon  the  prevailing  party  must  be 
filed  within  five  days  after  service,  but  that 
proof  of  service  upm  copartlea  with  the  ap- 
pealing party  might  be  filed  subsequently. 
But  the  trouble  In  thla  case  is  that  there  la 
no  proper  proof  of  service  uptm  the  Inter- 
voier  at  alt.  The  affidavit  doea  not  lOiow 
that  the  notice  of  the  appeal  was  served 
within  the  hours  prescribed  by  the  law,  or 
that  it  was  served  In  the  manner  prescribed 
1^  law.  Bo  far  as  this  affidavit  is  coocemed. 
this  notice  may  have  tieen  left  In  the  office 
of  these  attorneys  at  midnight,  or  It  may 
have  been  placed  in  some  obscure  comer  or 
pigeonhole  In  the  office,  where  it  might  slum- 
ber unobserved  for  an  Indefinite  length  of 
time.  It  must  be  concluded  from  the  record 
tiiat  no  service  has  been  made  upon  the  In- 
tervener in  tills  case,  and  uAder  the  author- 
itf  of  Johnson  v.  Lighthouse,  8  Wash.  32,  35 
Pac.  4(3,  which  decided  that  an  appeal  wOl 
not  lie  from  a  Judgment  which  falls  to  dlB- 
pose  ijt  all  the  defendants  In  the  action, 
eithw  by  diflmissal  or  by  an  affirmative  Judg- 
ment, this  appeal  must  be  dismissed. 

It  Is  urged  by  the  aroellants  that  an  In- 
tervener stands  in  a  different  relation  from 
an  ordinary  party  to  an  action.  Some  color 
Is  given  to  this  contention  by  the  proviso 
attached  to  section  157  of  the  Oode  of  Pro- 
cedure, which  is  to  the  eCFect  that  no  Inter- 
vention shall  be  cause  for  delay  In  the  trial 
of  an  action  between  the  original  parties 
thereto,  beymd  the  term  to  which  the  ac- 
tion Is  brought  This  statute  was  enacted 
during  our  territorial  existence,  when  terms 
ot  court  were  prescribed  by  law,  and,  while 
it  may  be  somewhat  Inconsistent  with  the 
other  provisions  of  the  statute  In  relation  to 
InterventlfHi,  yet  the  statute  generally  allows 
an  intervention,  and  specially  provides  the 
mode  of  procedure.  Section  150  of  the  Code 
of  Civil  Pi-occdure  provides  that  the  leave  to 
intervene  may  be  obtained  of  the  court  or 
Judge  on  the  ex  parte  motion  of  the  party 
desiring  to  Intervene,  and  the  theory  of  the 
law  probab^  was  that,  if  the  court  shoidd 
discover  from  the  appllcatlm  that  an  Inter- 
vention would  necessitate  the  carrying  of  the 
case  beyond  the  term  of  court,  sncb  inter* 
ventlon  would  be  denied;  but  In  the  case  at 
bar  the  inteiTaitlon  was  granted,  and  attvc 
the  party  had  been  allowed  to  intervene  and 
file  his  pleadings  In  the  cause,  and  his  com- 
plaint had  been  answered  by  at  least  oiie  of 
the  parties  to  the  action,  he  was  as  much  a 
party  to  that  action  as  the  parties  who  had 
originally  appeared  In  the  action.  It  might 
eventuate  that  the  final  detevminatlon  of  the 
questions  Involved  In  this  cause  would  abKo- 
lutely  deprive  the  Intervener  of  any  remedy. 
After  being  pennltted  by  the  court  to  Inter- 
vene, he  probably  would  not  have  been  Jus- 
tified in  commencing  an  Independent  suit  to 
determine  his  rights;  and  being  a  party  to 
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this  8cti<w«  and  his  rights  being  undeter- 
mined, he  Is  cotalnly  a  party  In  Interest, 
who  was  entitled,  under  the  provlslona  of  the 
law  in  relation  to  appeals,  to  a  notice  of  this 
appeal.  The  statute  gives  him  the  right  to 
Intervene,  and  that  right  must  l>e  presumed 
to  have  beoi  conferred  upon  him  for  some 
beneficial  purpose.  The  motion  to  dismiss 
wUl  be  sustained. 

SCOTT^  ANDEBS,  and  GORDON.  3J., 
concur. 


KUMLE  V.  GRAND  LODGE,  ANCIENT 
ORDER  OF  UNITED  WORKMEN 
OP  CALIFORNIA.   (No.  38,457.) 
(Supreme  Court  of  California.    Not.  29,  1805.) 

Mutual  Benefit  Insurancb— Vauditt  or  Mem- 
bership Cektificatb  —  Action  on  —  Ap- 

PBAI.— ASSIONHESTS  OP  ErKOK. 

1.  In  an  action  by  the  beneficiary  of  an  in- 
surance certificate  against  a  benefit  society,  the 
iatroduction  of  the  certificate  is  prima  facie  evi- 
dence of  decedent's  Kood  standing  in  the  society, 
though  an  allegation  In  the  complaint  that  de- 
cedent performed  all  the  conditions  of  the  cer- 
tificate is  denied  by  the  answer,  which  alleges 
that  at  the  time  of  hia  death  decedent  was  sus- 
pended from  the  society  for  nonpayment  of  as- 
sesaments. 

2.  Where  the  constitntion  of  a  benevolent 
society  provides  that  a  member  may  appeal 
from  the  decision  of  his  lodr:e  to  the  grand 
lodge,  and  from  the  grand  to  the  supreme  lodge, 
the  beneficiary  of  an  insurance  certificate, 
whose  claim  is  rejected  by  decedent's  lodge  and 
the  grand  lodge,  is  not  precluded  from  suing  on 
the  certificate  because  she  did  not  appeal  to 
the  supreme  lodge,  the  constitution  not  provid- 
ing that  the  action  of  the  supreme  lodge  should 
be  final. 

8.  A  statement  in  the  assignment  of  errors 
as  to  what  the  evidence  establishes  is  not  a 
compliance  with  Code  Civ.  Proe.  8  659,  provid- 
ing that,  when  the  notice  of  motion  for  a  new 
trial  designates  as  a  ground  thereof  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  the 
statement  shall  specify  the  particulars  in  which 
the  evidence  is  insufficient.  Dawson  v.  Schlosa, 
29  Pac.  31,  93  Cal.  1»4,  followed. 

4.  An  assignment  of  error,  that  "the  ver^ 
diet  on  special  issues  was  error,"  made  to  each 
of  several  special  findings,  is  not  a  valid  objec- 
tion to  such  findings. 

Commissioners'  decision.  Department  2L 
Appeal  from  superior  court,  Yuba  county;  E. 
A.  Davis,  Judge. 

Action  by  Julia  E.  Knmle  against  the 
Grand  Lodge,  Ancient  Ord«:  of  United  Work- 
men of  California,  on  an  insurance  certificate. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Eugene  N.  Deuprey  and  C.  A.  Webb,  for  ap- 
pellant W.  H.  Carlin  and  Jacob  Samuels, 
for  respondent. 

SEARLS,  C.  Appeal  from  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.  The  ac- 
tion is  brought  by  Julia  E.  Kumle  to  recover 
$2,000,  as  the  beneficiary  named  in  a  certain 
beneficiary  cei-tificate  issued  by  the  defend- 
ant corporation  to  Peter  Kumle  on  the  14th 


day  of  November,  1870,  in  the  words  and  fig- 
ures following: 

"Grand  Lodge,  Ancient  Order  of  United 
Workmen  of  Clalifomia.  No.  8,007.  92.000. 
This  certificate,  issued  by  the  authority  of  the 
Supreme  Lodge  of  the  Ancient  Order  of  Unit- 
ed W^orkmen,  wltnesaeth:  That  brother  Peter 
Kumle,  a  master  workman  d^ree  member  ot 
Sharon  Lodge.  No.  1^,  of  aald  order,  located 
at  Brownsville,  In  the  state  of  Callfwnia,  Is 
entitled  to  all  the  rights  and  privileges  of 
membership  in  the  Anclmt  Order  of  United 
Workmen,  and  to  participate  in  the  bene- 
ficiary fund  of  the  order  to  the  amount  of 
$2,000,  which  sum  shall,  at  his  death,  be  paid 
to  his  wife,  Mrs.  Julia  E.  Kumle.  Thla  cer- 
tificate is  issued  upon  the  express  condition 
that  said  Peter  Kumle  shall  in  every  par- 
ticular, while  a  member  of  said  order,  com- 
ply with  all  the  laws,  rules,  and  requirements 
thereof.  In  witness  whereof,  the  Grand 
Lodge  of  California  has  caused  this  to  be 
signed  by  its  grand  master  workman  and  re- 
corder, and  the  seal  thereof  to  be  attached, 
this  14th  day  of  November,  one  thousand 
eight  hundred  and  seventy-uJne.  Attest:  IL 
G.  Pratt,  Grand  Recorder.  WiUiam  H.  Jor- 
dan, Grand  Master  Woritmau.  [Seal  of  the 
Grand  Lodge.]" 

"We,  tbe  undesigned,  master  workman  and 
recorder  of  Sharon  Lodge,  No.  142,  do  boeby 
countersign  this  certificate,  and  attach  the 
seal  of  this  lodge  hereto,  rendering  the  same 
valid  and  in  full  force,  this  29th  day  of  No- 
vember, 1879.  A.  J.  Hankln,  Master  Work- 
man. Attest:  F.  P.  Thurman,  Recorder. 
[Seal  of  subordinate  Sharon  liOdge,  No.  142.J'' 

The  complaint  may  be  said  to  be  In  the 
usual  form  In  such  cases.  It  contains  a  copy 
of  the  foregoing  certificate,  and,  among  other 
allegations,  &v&es  the  acceptance  of  the  cer- 
tificate by  Peter  Kumle;  that  he,  In  every 
particular,  complied  with  all  the  laws,  rulcE^ 
and  requirements  ot  the  Ancient  Order  of 
United  Workmen;  that  he,  up  to  the  time 
of  his  death,  which  occurred  December  4, 
1891,  contributed  to  the  funds  of  the  order 
as  required  by  the  laws  and  rules  tbet^ot, 
and  bad  at  the  time  of  his  death  duly  pa^ 
formed  all  the  conditions  on  his  part  to  be 
performed  in  relation  to  said  beneficiary  cer^ 
tlflcate,  and  in  relation  to  the  payment  tbere- 
to,  to  entitle  the  benefidaiy  named  therein 
to  have  and  recover  $2,000,  as  in  said  certifi- 
cate set  forth,  etc.  The  answer  specified  the 
objects  of  the  corporation  defendant;  admit- 
ted the  membership  and  issuance  of  tbe  cer- 
tificate to  Kumle,  but  denied  that  be  continued 
to  be  or  was  such  member  at  the  date  ctf 
his  death,  or  that  he  complied  with  the  laws 
aud  regulations  of  defendant,  and  averred 
his  suspension  from  tbe  order  for  n<mpayment 
of  assessments  more  than  six  months  before 
his  death;  set  forth  portions  of  the  constitu- 
tion of  tbe  order  providiug  for  suspension  for 
nonpayment  of  assestmieuts,  etc.  At  tbe  trial 
the  i^intlfl  introduced  in  evidence  the  forego- 
ing certificate;  proved  that  plaintiff  was  the 
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wife  of  Peter  Kumle  during  his  lifetime,  and 
the  person  named  In  the  certificate  as  the  bcn- 
eflciar>*;  that  Peter  Knmle  died  December 
4,  1891;  and  that  no  portion  of  the  f2,000 
nieuUoned  in  the  certificate  had  been  imid; 
and  thereupon  rested  her  case.  Counsel  for 
d^eudant  mored  for  a  Donsult  upon  the 
erounds  that  plaintiff  had  failed  to  support  the 
allegations  of  her  complaint,  or  to  show  that 
the  provisions  of  the  certlflcate  had  been  com- 
plied with  by  Peter  Kumle,  to  whom  the  cer- 
tificate Issned,  and  that  the  proofs  ftiiled  to 
supiwrt  the  allegatltnu  at  the  complaint  ui>on 
which  the  right  to  recover  was  based.  The 
court  OTemiled  the  motion,  to  which  ruling 
counsel  for  defendant  excepted,  and  the  ac- 
Uon  of  the  court  Is  assigned  as  error. 

The  question  Inyolved  In  appellant's  mo- 
tion, broadly  stated,  is  this:  Was  the  bur- 
den of  proof  cast  upon  plalntltf  to  show 
that,  under  the  certificate  Issued  to  him  by 
the  defendant,  he  had.  In  every  particular, 
while  a  member  of  the  order,  complied 
with  all  the  laws,  rules,  and  requirements 
thereof,  as  provided  iu  said  cerUflcate;  and, 
If  BO,  was  the  proof  sufiiclent  to  support 
the  allegations  in  this  behalf?  The  com- 
plaint avers,  in  general  terms,  such  compli- 
ance. The  answer  denies  such  compll&uce, 
and  avers  that  Kumle  had  failed  to  pay  bis 
assessments;  that  on  March  29,  1891,  be 
was  suspended  for  the  nonpayment  of  as- 
sessments for  the  month  of  March,  1891, 
and  had  not,  up  to  the  time  of  his  death, 
been  restored  to  membership,  and  was  not 
at  the  date  of  his  death  a  member  of  the 
order.  The  whole  queMlon  la  In  a  nutshell. 
The  plaintiff's  right  of  recovery  being  de- 
pendent upon  the  fact  that  the  deceased 
was  a  member  in  good  standing  at  the  time 
of  his  death,  and  such  fact  being  denied  by 
the  answer,  the  burden  of  proof  to  establish 
It  Is  on  the  plaintiff.  Slebert  t.  Ohosen 
Friends,  23  Mo.  App.  288.  But  the  Issuing 
of  a  certificate  of  membership  by  a  mutual 
benefit  society  is  evidence  of  the  holder's 
good  standing  in  the  order  when  it  issued, 
and  such  good  standing  will  be  presumed 
to  ecmtinue,  unless  there  is  legitimate  proof 
that  It  no  longer  exists;  and,  to  rebut  sucL 
presumption,  It  devolves  npou'  the  defend- 
ant. In  the  absence  of  proof  thereof ,  by 
plaintiff,  to  show  the  loss  of  such  gooi 
standing.  Order  of  Foresters  t.  Zak,  186 
ni.  185,  26  N.  B.  698;  Stewart  t.  Supreme 
Council,  36  Mo.  App.  310;  Mnlroy  t.  Knights 
of  Honor,  28  Mo.  App,  463;  Supreme  Lodge 
T.  Johnson,  78  Ind.  110;  MlUs  t.  Bebatock, 
29  Minn.  380.  13  N.  W.  162;  Blmer  v.  As- 
sociation (Sup.)  19  N.  T.  Supp.  288.  In 
Stewart  t.  Supreme  Goundl,  supra,  the 
court,  in  afilrming  the  action  of  the  court 
below  in  denying  a  nonsuit,  said:  **We 
think  the  court  did  not  err  in  refusing  to 
nonsnlt  the  plaintiff.  The  plaintiff  made 
out  a  x^ma  facie  case  by  offering  the  ben- 
efit certificate,  which  recites  that  Hugh 
Stewart  Is  a  member  In  good  standing,  and 


that  she  offered  to  make  proof  of  bis  death 
to  the  defendant,  which  the  defendant  re- 
fused to  receive,  ^e  status  of  the  mem- 
ber, oDce  fixed,  Is  presumed  to  continue." 
"In  an  action  upon  a  life  insurance  policy, 
although  the  answers  In  the  applications  are 
warrauties,  the  burden  of  proof  is  on  the 
defendant  to  show  the  falsity  of  any  such 
answers,  In  accordance  with  the  general 
rule  that  the  law  does  not  require  a  party 
to  prove  a  negative."  Bac.  Ben.  Soc.  |  469; 
Insurance  Co.  r.  Swing,  92  U.  S.  377;  In- 
surance Co.  V.  Gridley,  100  U.  S.  614.  The 
burden  of  establishing  the  failure  to  pay  as- 
seasmeuts  Is  upon  the  defendant.  Tobln  v. 
Society,  72  Iowa,  261,  33  N.  W.  063;  Spen- 
cer V.  Association  (N.  T.  App.)  37  N.  B.  617 ; 
Black,  Ben.  Soc.  f  454,  and  cases  there  clteH. 
The  motion  for  a  nonsuit  was  properly  de- 
nied. 

2.  Appellant  claims  that  the  court  had  no 
Jurisdiction  to  hear  and  determine  this 
cause,  for  the  reason  that  the  claim  of  plain- 
tiff was  submitted  to  the  Grand  Lodge  ot 
California,  which  decided  against  the  valid- 
ity of  the  claim,  and  no  appeal  was  taken 
therefrom  to  the  Supreme  Lodge.  The  con- 
tention is  that,  plaintiff  "having  failed  to 
exhaust  such  procedure  and  take  such  ap- 
peal, she  waived  the  right  to  appeal,  and 
also  any  right  to  proceed  in  the  courts  of 
the  land  as  against  the  tribunal  of  the  or- 
der." I  fall  to  observe  anything  In  the  rec- 
ord which  brings  the  plaintiff  vrithin  the 
rules  of  law  invoked  by  appellant  (1) 
There  is  nothing  in  the  certificate,  consti- 
tution, laws,  or  regulations  of  the  order,  so 
far  as  the  records  show,  requiring  differen- 
ces of  the  character  Involved  In  the  present 
controversy  to  be  submitted  to  the  order 
for  adjustment,  or,  If  submitted,  making  its 
action  final.  (2)  There  was  no  submission 
of  the  controversy,  in  the  sense  of  an  arbi- 
tration. The  Ancient  Order  of  United 
Workmen  Is  a  fraternal,  charitable,  benefi- 
cial, and  benevolent  order,  and  is  governed 
by  a  supreme  lodge,  and  in  this  state  by 
the  Grand  Lodge  of  Ancient  Order  of  Unit- 
ed Workmoi  of  Califoraia,  and  subordi- 
nate lodges.  The  Grand  Lodge  of  Oallfoi^ 
nla  has  exclusive  original  Jnrisdletton  ovot 
all  subordinate  lodges,  subject  to  the  provi- 
sions of  the  Supreme  Lodge  constitution  and 
right  of  appeal.  The  Grand  Lodge,  by  Its 
constitution,  "guaranties  to  each  member  of 
the  order  of  the  W.  fWco-kmen]  degree  (to 
be  paid  to  such  person  or  pers(ms  as  said 
member  may  have  directed  while  living^  the 
sum  of  two  thousand  dollars:  provided  sold 
member  shall  have  complied.  In  all  partlcu* 
lars,  with  all  the  laws,  regulations,  and  re- 
quirements of  the  order."  It  Issues  all 
certificates,  which  are  to  be  countersigned 
by  the  master  wotkman  of  the  subordinate 
lodge  of  which  the  recipient  Is  a  member, 
with  the  seal  of  the  subordinate  lodge  at- 
tached, etc.  Peter  Kumle  was  a  member  of 
one  of  these  subordinate  lodges,  Tli.  of 
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Sharon  Lodge,  No.  142,  situate  at  Brown's 
Valley,  in  the  county  of  Yuba,  and,  as  such 
member,  received  in  due  form  the  certifi- 
cate hereinbefore  set  forth.  The  constitu- 
tion of  subordinate  lodges  provides,  In  ref- 
erence to  appeals  therefrom,  tbat  "any  mem- 
ber couslderlug  that  injustice  has  been  done 
by  the  decision  of  the  lodge  may,  within 
one  month  thereafter,  appeal  in  writing  to 
the  G.  M.  W.  of  Lor]  Grand  Lodge,  if  in 
session,"  etc.  Tbis  right  of  appeal  Is  given 
to  members  only,  and  cannot  apply  to  the 
plaintiff,  who  was  not  a  member.  What  she 
did  in  fact  do  was  to  present  her  papers 
and  proofs  of  death  to  one  Meek,  who  was 
a  member  of  the  order,  to  submit  them  for 
her  to  the  Grand  Lodge,  and  to  secure  and 
demand  from  It  the  payment  of  the  ?2,000. 
Meek  filed  a  written  request  that  the  Grand 
Lodge  would  consider  the  matter,  giving 
reasons  therefor,  and  showing  that  the  sub- 
ordinate lodge  bad  refused  to  acknowledge 
the  claim.  The  Grand  Lodge  appointed  a 
committee,  which  reported  against  payment, 
and  its  report  was  approved.  The  privi- 
lege  of  an  appeal  from  the  Grand  Lodge  is 
given  as  follows:  "Any  member  of  the 
Grand  Lodge,  or  any  party  to  an  appeal  de- 
termined by  the  Grand  Ix>dge,  may  appeal 
to  the  Supreme  Lodge  from  the  decision  of 
such  Grand  Lodge."  As  plaintiff  was  not 
and  could  not  be  a  party  to  an  appeal  de- 
termined by  the  Grand  Lodge,  and  was  not 
a  member  thereof,  she  could  not  appeal 
therefrom  to  the  Supreme  Lodge.  In  all 
this,  and  in  the  absence  of  some  rule  or 
law  of  the  order  in  view  of  which  the  con- 
tract might  be  supposed  to  have  been  made, 
I  observe  nothing  to  differentiate  the  ap- 
plication of  plaintiff  to  defendant  for  the 
payment  of  her  demand  from  the  ordinary 
demand  of  payment  by  a  creditor  from  his 
debtor.  The  alleged  debtor,  being  a  corpo- 
ration. In  its  refusal  to  pay  acted  through 
the  channel  or  medium  usually  provided  for 
reaching  a  conclusion  in  similar  cases.  "An 
association  cannot,  by  its  constitution  or 
by-laws,  confer  judicial  powers  upon  its  of- 
fleers  or  committees,  so  as  to  enable  such 
offlcera  or  committees  (without  volantary 
submission  to  their  authority  on  the  part  of 
lodges  or  members)  to  adjudge  a  forfeiture 
of  property  rights,  or  to  deprive  lodges  or 
members  of  their  prt^rty,  or  to  arbitrarily 
take  property  away  from  one  set  of  mem- 
bers, and  give  it  to  another  set.  This  Is  on 
the  ground  that  the  creation  of  Judicial  tri- 
bunals is  one  of  the  functions  of  sovereign 
power,  and  because  to  allow  such  powers  to 
be  conferred  would  be  contrary  to  public 
policy,  Just  as  agreements  to  refer  future 
controversies  to  arbitration  cannot  be  en- 
forced. An  adjudication  of  these  officers  or 
committees  which  has  this  effect  of  forfei- 
ture of  property  or  property  rights  is  not 
good,  either  as  an  award  or  as  a  Judgment." 
Bac.  Ben.  Soc.  8  and  cases  there  cited. 
It  must  not  be  understood  from  the  forego- 


ing quotation  that  Grand  Lodges  may  not, 
by  their  laws,  regulate  the  Internal  policy 
of  the  lodges  under  their  Jurisdiction,  or 
that  subordinate  lodges  may  not,  by  their 
regulations,  provide  when,  how,  and  under 
what  circumstances  membership  and  conse- 
quent rights  and  privileges  may  be  obtained 
and  lost  The  question  of  the  extent  to 
which  such  regulations  may  reach,  and  of 
the  power  of  the  associations  to  make  their 
determination  thereof  final,  involves  consid- 
erations upon  which  there  Is  a  wide  diver- 
gence of  opinion,  as  expressed  in  the  report- 
ed cases.  We  are  not  concerned  with  that 
question,  for  the  reason  that  In  the  present 
case  the  defendant  has  not  attempted  by  its 
laws  to  make  its  action  either  exclusive  or 
final,  and  upon  the  money  demand  of  the 
plaintiff,  growing  out  of  a  contract  with  the 
defendant,  we  have  no  doubt  but  tbat  the 
superior  court  of  Xuba  county  bod  Jnriadic- 
Uon. 

Defendant's  notice  of  motion  for  a  new 
trial  stated,  as  one  of  the  grounds  of  the  mo- 
tion, "insufficiency  of  the  evidence  to  Jus- 
tify the  verdict,  and  that  it  Is  against 
law."  The  statement  on  motion  for  new 
trial  contains  no  such  specification  of  the 
insufficiency  of  the  evidence  as  will  war- 
rant us  in  an  examination  of  the  questlcxL 
Section  659  of  the  Code  of  Civil  Procedure 
provides  that  "when  the  notice  of  the  mo- 
tion designates,  as  the  groimd  of  the  mo- 
tion, the  insufficiency  of  the  evidence  to 
Justify  the  verdict  or  other  decision,  the 
statement  shall  specify  the  particulars  In 
which  such  evidence  Is  alleged  to  be  insuf- 
ficient" There  Is  not  In  fact  any  specifi- 
cation in  the  statement  of  the  particulars  In 
which  the  evidence  is  alleged  to  be  insuffi- 
cient. In  the  assignment  of  errors,  and  un- 
der the  head  of  "Insufficiency  of  the  BtI- 
dence  to  Justify  the  Verdict,"  there  is  a 
statement  consisting  of  four  paragraphs,  in 
which  the  attorney  sets  forth  his  views  of 
the  result  of  the  testimony.  We  quote  the 
first  paragraph,  as  fairly  Illustrative  of  the 
whole.  It  Is  as  follows:  "The  evid^ce 
conclusively  established  that  Peter  Kumle 
was,  by  operation  of  law  of  the  ordw,  and 
binding  upon  him,  suspended  from  the  sub- 
ordinate lodge,  Sharon,  No.  142,  A.  O.  U.  W., 
and  from  all  of  the  benefits  and  privileges 
of  the  Ancient  Order  United  Workmoi,  Cal- 
ifornia, March  28,  ItlSl.  Also,  that  said  Pe- 
ter Kumle  was  not  at  any  time  reinstated, 
or  his  beneficiary  certificate  renewed,  un- 
der the  laws  of  the  order,  after  March  28^ 
1891.  Furthermore,  the  proof  positively  de- 
termined the  fact  that  Peter  Kumle  was 
not  In  the  order,  A.  O.  U.  W.,  California, 
either  In  good  standing  or  at  all,  when  be 
died,  December  4,  1891,  and  that  all  rights 
and  privileges  that  he  may  ever  have  had 
were  long  previously  forfeited  and  waived 
by  his  own  acts,  and  that  his  beneficiary 
certificate  stood  avoided  and  of  no  effect" 
This  question  was  fully  considered  In  the 
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late  case  of  Dawson  t.  Schloss,  US  Cal.  1^, 
29  Pac.  31,  and  tbe  optnlon  In  that  case  Is 
so  full  and  explicit  tlutt  nothing  need  be 
added  here  to  show  the  defects  in  the  pres- 
ent statement.  See,  also,  Balrd  t.  Peall,  V2 
Cal.  235,  28  Pac.  285;  Menk  t.  Insurance 
Co.,  76  Cal.  50,  14  Pac.  837,  and  18  Pac.  117; 
Eddelbnttel  t.  rtarrell,  55  CaL  277;  Spotts 
V.  Hanley,  83  Cal.  155,  24  Pac.  738;  Parker 
V.  Reay,  76  Cal.  103,  18  Pac.  124.  In  this 
case  there  was.  In  addition  to  the  general 
verdict,  special  findings  by  the  jury  upon 
23  special  Issues  submitted  to  them,  which 
findings  are  objected  to  In  tbe  following 
manner:  Under  the  head  of  "Errors  of  Law 
Occurring  at  the  Trial,  and  Excepted  to  by 
the  Defendant."  is  the  following;  "The  ver- 
dict on  special  issue  1  was  error."  And  the 
same  statement  is  made  as  to  each  of  the 
findings  upon  the  other  22  Issues.  These 
special  findings,  which  are  In  themselves 
amply  sufflclent  to  support  the  Judgment, 
stand  without  valid  objection.  The  other 
objections  urged  do  not  call  for  siwcial 
mention.  There  are  a  few  errors  of  law  as- 
signed, based  upon  tbe  admission  and  re- 
jection of  evidence,  bat,  as  they  are  not 
mrged  by  appellant,  we  need  not  comment 
upon  them.  Tbe  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:   VANCLIEP,  C;  HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


t  CSL  XRuwv.  SOS 

HAIOBT  V.  BEXTON.    (No.  16.843.) 

(Supreme  Court  of  California.   Nov.  80,  18^) 

QfHHLSSS  Error— Rktibw  ok  Appbal  —  Irboi<> 
TSMCT— Action  bt  AssiaiiSB— Fikdinga. 

1.  A  finding  by  the  trial  court  on  evidence 
Id  which  there  ia  no  substantial  conflict  will  not. 
on  appeal,  be  disturbed. 

2.  A  reversal  of  a  judgment  cannot  be  bad 
because  a  findinc  was  made  on  an  issue  outride 
■Uie  pleadings,  where  other  findings  in  the  cause 
are  sufficient  to  support  It. 

3.  Where,  in  an  action  by  an  assignee  in 
Insolvency  for  tKMsesaion  of  property,  defendant 
claims  under  a  bill  of  sale,  a  findiiv  that  de- 
fendant procured  it  by  fraud  is  proper  as  a  fact 
bearing  on  defendant's  right  to  possesBion, 
tfaonsh  the  issue  of  fraud  la  not  raised  by  the 
pleadings. 

Department  1.  Appeal  frmn  superior  conrt, 
city  and  county  of  San  Frandsco;  Charles 

W.  Slack,  Judge. 

Action  by  Robert  Halght,  assignee,  against 
Darld  T.  Sexton.  Prom  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Sullivan  &  Sullivan,  for  appellant  Alex 
T.  Vogelsang  and  I.  I.  Brown,  for  respond- 
ent. 

PER  CURIAM.  Action  by  an  assignee  in 
Insolvency  to  recover  possession  of  goods 


and  chattels  as  the  property  of  the  Insol- 
vents. It  Is  mainly  urged  that  the  findings 
of  the  trial  court  that  the  Insolvents  were 
entitled,  at  the  date  of  the  adjudication  of 
Insolvency,  to  the  possession  of  the  property, 
and  that  defendant  bad  no  right  thereto,  ia 
not  supported  by  the  evidence;  but  we  are 
constrained  to  hold  against  such  contention. 
While  the  evidence  ia  such  as  to  make  tha 
Impression  upon  our  minds  that  the  court 
below  might  well  have  found  to  the  con- 
trary, and  that  such  finding  would  have  been 
clearly  sustained  by  the  evidence,  there  Is 
nevertheless  to  be  found  In  the  record  evi- 
dence tending  to  support  the  view  taken  by 
the  trial  court  of  a  character  to  raise  a  sub* 
stantial  conflict  upon  the  point;  and  under 
the  well-established  rule  obtaining  In  sncb 
cases  we  are  not  at  liberty  to  disturb  tbe 
findings. 

As  to  tbe  finding  that  defendant  procured 
the  delivery  of  the  bill  of  sale,  under  which 
he  claimed  to  hold  the  property,  to  be  made 
to  him  by  fraud  and  misrepresentation.  It 
may  be  conceded,  as  contended  by  appellant, 
that  it  Is  without  any  issue  in  the  pleadings, 
antl  therefore  erroneous.  But  it  is  an  error 
which  cannot  avail  appellant,  since  the  other 
findings  in  the  case  fully  support  the  Judg- 
ment, and  the  finding  objected  to  becomes 
Immaterial.  Ah  we  regard  it,  however,  the 
finding  should  be  t&ken  more  in  tbe  nature 
of  a  probative  fact  from  which  the  court  de- 
duced tbe  ultimate  fact  that  defendant  was 
not  entitled  to  the  possession  of  the  property. 
In  this  view  it  was  not  Improper,  there  being 
evidence  tending  to  support  It. 

We  perceive  no  prejudicial  error  in  the 
rulings  of  the  court  upon  the  objections  made 
to  the  Introduction  of  the  record  In  the  in- 
solvency proceedings;  nor  npon  the  ground 
as  to  the  authortty  of  the  assignee  to  main- 
tain the  action.  Independently  of  the  ques- 
tion as  to  the  power  of  the  court  to  direct 
the  assignment  to  be  made  by  the  clerk  nunc 
pro  tunc,  we  think  the  authority  of  the  as- 
signee was  sufficient  to  entitle  him  to  main- 
tain an  action  for  the  mere  possession  of  the 
property.  The  Judgment  and  order  are  af- 
firmed. 

5  Cal.  Unrep.  IDS 

NEWELL  V.  STEELE  et  al.    (No.  16,012.) 
(Supreme  Conrt  of  California.    Nov.  30,  188S.) 

APPE*I>-RBVrBW— BVIDBSCE. 

A  Judgment  based  on  confilctlng  evidence 
wlU  not  be  disturbed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Action  by  Emily  S.  Newell  against  Mary  J. 
Steele  and  others.  From  a  Judgment  for  plain- 
tiff and  order  daiying  a  new  trial,  defendants 
appeal.  Affirmed. 

William  H.  Jordan,  for  apjjtellants.  James 
O.  Maguhre  and  W.  C.  &  L.  6.  Burnett,  for 
respondent 
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PER  CURIAM.  This  Is  an  appeal  by  de- 
fendants from  the  judgment  and  an  order  de- 
nying a  new  trial  In  a  ease  wherein  plalntlffl 
was  awarded  damages  for  a  withdrawal  of 
lateral  support,  and  consequent  Injury  to  her 
property;  and  the  single  question  presented 
Is  whether  the  evidence  supports  the  findings, 
the  contention  being  that  It  does  not  It 
would  be  profitless  to  state  the  evidence,  or 
advert  specially  to  the  views  of  counsel  for 
appellants  in  his  very  able  and  Ingenious  ef- 
fort to  sustain  his  contention,  since  It  Is  clear 
to  us,  after  a  very  careful  examination  of  the 
evidence,  that  the  fact  which,  under  the  set- 
tled doctrine  of  this  court,  bars  us  from  re- 
versing a  case  upon  the  facts,— a  substantial 
conflict  in  the  evidence,— is  presented  by  the 
record.  This  conflict  is  sharply  defined  upon 
the  two  main  Issues,— that  of  previous  reason- 
able notice  of  defendants'  intention  to  mate 
the  excavation  complained  of,  and  the  exer- 
cise of  reasonable  care  In  doing  the  work; 
and  while,  upon  the  question  of  damages  suf- 
fered, we  are  inclined  to  think  the  lower  court 
adopted  rather  extreme  figures.  In  view  of 
the  testimony  of  most  of  plalntlfTs  own  wit- 
nesses, there  Is  evidence  to  sustain  this  find- 
ing as  well,  and  It  cannot  therefore  be  dis- 
turbed. The  Judgment  and  order  are  affirmed. 


110  Cal.  SSfl 

XEARSLKY  v.  SUNSET  TELEPHONE  ft 
TELEGRAPH  CO.    (L.  A.  30.) 

(Supreme  Conrt  of  California.    Nov.  30,  1805.) 

Hastkr  axd  Sekva^it— N'equgbsoe  — DBTHcnrB 

ApPLIANCBa. 

A  servact  engaged  in  stringing  wires  on 
telephone  poles  cannot  recover  from  hia  muBter 
damageft  for  injuries  received  from  fulling  from 
a  tree,  by  roasou  of  a  limb  breaking,  wliich  he 
bad  climbed  in  order  to  arrange  the  wires  which 
passed  through  the  tree. 

Department  1,  Appeal  from  superior 
court,  LoB  Angeles  county;  W.  H.  Clark, 
Judge. 

Action  by  A.  P.  Yearsley  against  the  Sun- 
set Telephone  &  Telegraph  Company,  a  cor- 
poration. From  a  judgment  of  nonsuit,  and 
from  an  order  denying  a.  new  trial,  plaintUE 
appeals.  AfHrmed. 

McComas  &  Schutze,  for  appellant.  Graif 

&  Latham,  for  respondent 

GAROUTTE.  J.  Plaintiff  brought  an  ac- 
tion against  defendant  to  recover  damages 
for  personal  injuries  received  by  him  while 
in  Its  employ.  He  was  nonsuited,  moved 
for  a  new  trial,  and  now  appeals  from  the 
judgment,  and  also  from  the  order  denying 
his  motion.  The  facts  may  be  briefly  stated 
as  follows:  PlaiatlfC  was  a  lineman  of  de- 
fendant, a  telephone  and  telegraph  compa- 
ny, and  was  ordered  by  defendant  to  string 
a  line  of  wire  upon  certain  telephone  poles. 
A  pepper  tree^  situated  upon  private  land, 


and  between  two  of  these  ptdes,  was  to  some 
extent  an  obstruction  in  stringing  the  wire. 
Thereupon  plaintiff  climbed  the  tree,  and, 
while  engaged  In  arranging  the  wire,  the 
limb  uptMi  which  he  was  standing  gave  way, 
and  he  was  precipitated  to  the  ground,  with 
serious  injury  to  himself. 

The  judgment  of  nonsuit  was  properly 
granted,  as  we  fail  to  discover  by  the  record 
any  evidence  of  negligence  upon  the  part 
of  the  defendant  Appellant's  argument 
goes  to  the  extent  that  defendant  was  goUty 
of  negligence  in  furnishing  defective  appli- 
ances to  be  used  In  stringing  the  wires.  But 
it  cannot  be  claimed  that  this  pepper  tree 
was  an  appliance  furnished  by  def«idant 
It  belonged  to  a  stranger,  and  was  apon 
private  property.  Even  conceding  It  an  ap- 
pliance, and  a  defective  one.  It  was  <Hie  of 
plaintiff's  own  choosing,  and  he  must  bear 
the  bnrd^is  resulting  from  a  bad  exercise 
of  Judgment  upon  his  part  Let  us  suppose 
plaintiff  had  fallen  from  a  defective  fence 
encountered  In  the  line  of  his  duty  whUe 
stringing  this  wire,  and  had  suffered  Injuries; 
would  defendant  be  liable?  Or  let  us  as- 
sume that  he  had  undertaken  to  swim  a 
stream  while  In  the  line  of  his  duty,  and 
had  beMi  drowned;  would  there  be  a  liabili- 
ty against  defendant?  We  fail  to  discover 
it.  Plaintiff  was  ordered  to  do  certain 
work,  namely,  string  wires.  He  was  fur- 
nished the  poles  upon  which  to  string  them. 
Without  demanding  further  appliances  of 
any  kind,  or  informing  defendant  that  oth- 
ers were  needed,  he  proceeded  with  the 
work,  and,  while  so  engaged,  called  to  his 
aid  additional  appliances,  of  his  own  se- 
lection. He  stands  In  the  same  position 
as  though  he  had  chos^  for  his  use  a 
frail  plank  or  a  rickety  ladder,  rather  than 
a  pepper  tree.  As  to  the  comparative  knowl- 
edge of  plaintiff  and  defendant  pertaining 
to  the  defects  in  the  tree,  and  the  dangers 
arising  from  Its  use  as  an  appliance,  we 
pass  the  subject  without  consideration.  For 
the  foregoing  reasons  the  Judgment  and  or- 
der are  affirmed. 

We  concur:  HARRISON,  J.;  VAX 
FLEET.  J. 
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WULFF  V.  SUPERIOR  COURT  OP  SAN 

JOAQUIN  COUNTY.    (S.  F.  105.) 
(Supreme  Court  of  California.    Nov.  29.  1805.) 
Receivers— Sale  of  Business  Pbndentb  Lite. 

In  a  suit  for  the  dissolution  of  a  partnei^ 
ship,  in  which  a  receiver  wns  api)oint(vi.  the 
court,  pendente  lite,  nmy  order  a  sale  of  th« 
business  and  good  will  of  the  partnership,  the 

BKFtnershin  l>einK  inaolveut.  and  the  business 
eiog  carried  on  by  the  receiver  at  a  loss. 

Department  1.  Writ  of  review  to  superior 
court,  San  Joaquin  county;  J.  K.  Law,  Judge. 

Petition  by  one  Wulff  against  the  snperlor 
court  of  San  Joaquin  county  and  J.  K.  Law, 
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aetbig  Jodge^  to  nrlew  a  jodgroont  in  tbe  cflaa 
of  one  Paiaons  against  peUtkoier.  Judgment 
affinxied. 

Paul  C  Morf  and  James  A.  Loutitt,  for  pe- 
titioner. Jolin  B.  Budd  and  F.  H.  Oould,  for 
respondent. 

GABOUTTE,  J.  This  Is  a  writ  of  review, 
Issued  by  the  snpreme  court  in  tbe  aboTe- 
entltled  action,  to  review  tbe  action  of  tbe 
superior  court  ot  San  Joaquin  county,  In  or- 
derinff  a  sale  of  certain  partnersblp  proper^, 
now  In  tbe  bands  ot  a  receiver,  consisting  of 
the  stock  and  good  will  in  a  certain  paint, 
on,  and  wall  inper  business  in  the  <dty  of 
Stockton. 

Tbo  action  of  Parsons  v.  Wnlff  was  for  a 
dissolution  of  the  partnership  and  an  ac- 
counting. Wnllf  filed  his  answer,  denying 
the  allegations  of  the  complaint,  and  the 
cause  had  not  come  to  trial  at  the  time  the 
order  for  a  sale  of  the  partnership  businesB 
was  made.  It  Is  contended  upon  the  part  of 
petitioner  tbat  until  a  dlsstdution  of  tbe  part- 
nership had  been  decreed  by  tbe  court,  it  had 
no  power  to  tffder  a  sale  of  tbe  partnership 
business,  and  such  is  the  question  presented 
toe  our  consideration.  The  record  of  the 
lower  court  Is  before  us,  Including  certain 
supplemental  findings  of  fact  made  by  It, 
and  by  that  record,  taken  as  a  whole,  this 
Jurisdictional  question  must  be  determined. 
Blair  T.  Hamilttm,  32  Oal.  62,  The  record 
discloses  the  petition  for  sale  to  have  been 
filed  by  the  rec^var,  and  the  petition  states 
that  the  partnership  is  largely  insolvent; 
that  It  Is  for  the  best  interests  of  tbe  cred- 
itors and  tbe  partnership  that  the  business 
be  sold,  and  that  It  be  sold  as  a  whole;  tbat 
the  business,  since  It  came  into  the  bands  of 
the  receiver,  has  been  carried  on  at  a  loss, 
and  that  the  loss  will  be  still  further  Increas- 
ed If  the  business  is  continued;  that  the  busl- 
nesa  has  been  conducted  in  a  proper  and  aklll- 
fnl  manner  by  the  receiver,  an  experienced 
man;  imd  that,  by  a  continuance  of  the  busi- 
ness, the  assets  will  be  dissipated  and  lost  to 
tbe  partners  and  credlttns.  Taking  Into  con* 
slderatlon  tbe  fact  that  tbe  assets  were  not 
equal  to  the  UaUlitles,  and  tbat  the  first 
claim  upon  tbe  assets  rested  with  the  cred- 
itors, uid  that  tlieir  right  to  present  their 
claims  at  any  subsequratt  stage  of  the  lltiga- 
tiim  was  stUl  existent,  we  think  th^  inters 
ests  were  proper  subject-matter  for  the  cog- 
nisance of  the  court  in  dealing  vrlth  these  as- 
sets, notwithstanding  they  were  in  no  way 
parties  to  the  record.  And,  taking  all  the 
facts  Info  consideration,  we  see  no  excess  of 
power  exercised  by  tbe  trial  court  In  order- 
ing the  sale.  It  must  be  conceded  that  the 
court,  by  Its  receiver,  bad  the  power  to  sell 
perishable  property,  and  upon  the  showing 
here  made  this  Irasiness  was  clearly  property 
of  tbat  character.  The  assets  consisted  of 
articles  of  trade  and  the  good  will  of  tbe 
buidness.   The  tangible  assets  were  becom- 


ing dissipated  and  lost.  In  spite  of  care  and 
skill  in  the  management  of  them,  and  with- 
out these  assets  tbe  good  will  would  seem 
to  be  entir^  valueless.  These  two  classes 
of  property  were  Indlssolnbly  connected,  and. 
If  the  court  bad  tbe  power  to  sell  either,  it 
had  the  power  to  sell  both.  Ukewlse,  the 
book  accounts.  If  any  part  of  these  assets 
could  be  sold,  and  it  was  for  the  best  Inter* 
ests  of  the  copartnership  and  the  creditors 
that  these  accounts  should  go  with  the  busi- 
ness, the  court  had  tbe  power  to  so  adjudge. 

A  litigious  partner,  by  means  incident  to 
litigation,  might  be  able  to  delay  the  entry 
of  a  decree  of  dissolution  for  years  and  there- 
by encompass  the  utter  destruction  of  tbe 
entire  partnersblp  assets;  and  It  would  seem, 
in  the  interests  of  parties  having  claims  up- 
on these  assetn,  that  a  court  of  equity  was 
vested  with  the  right  to  give  relief  by  con- 
verting them  into  money.  But  few  cases  in 
point  have  been  cited  upon  either  side.  In 
Crane  v.  Ford,  1  Hopk.  Gh.  115,  tbe  power 
of  the  court  to  sell  i»artn»Bhlp  property 
pendente  lite  Is  fully  recognized;  and  In  Har- 
ten  T.  Van  Schaick,  4  I^itge,  479,  the  court 
said,  In  speaking  of  a  newspaper  partner- 
ship: "If  a  receiver  is  appointed,  he  must 
proceed  and  sell  the  establishment  without  de- 
lay, and  in  the  meantime  the  buslnesB  must 
be  carried  on  by  him  as  usual,  so  Uiat  the 
good  will  thereof  may  be  secured  to  the  pur- 
chaser, and  the  foil  value  of  the  establish- 
ment realtaed  by  the  partners  on  such  wale. 
But  the  court  will  not  take  upon  itself  the 
responsibility  ot  continuing  tbe  puUlcatlon 
of  a  political  paper  by  a  receive  any  longer 
than  is  absolutely  necessaiy  to  prevent  a 
sacrifice  of  the  iffoperty."  And  again.  In 
Williams  T.  WUson,  4  Sandf.  Gh.  880,  the 
court  said:  "Then,  as  to  tbe  course  to  be 
pursued  by  the  recover,  when  vested  with 
the  good  will  of  the  concern,  it  Is  Impossible 
for  him  to  conduct  an  insane  hospital,  or  a 
lazaretto  for  foreign  immigrants.  The  only 
practical  course  is  for  him  to  sell  Immediate- 
ly tbe  lease  of  the  premises  where  the  busi- 
ness was  crasducted,  with  the  good  will  of 
the  business  and  the  movables  which  belong 
to  the  Institution.  And,  In  order  to  give  ef- 
ficacy to  the  sale  of  the  good  will,  either  of 
the  parties  may  become  tbe  purchaser."  An 
analogous  principle  is  recognised  in  McLane 
V.  Ballroad  Go.,  66  GaL  629.  630,  6  Poc.  748. 
In  the  cases  dted,  the  court  held  Itself  pew- 
sessed  of  the  power  to  sell,  by  reason  of  an 
actual,  present  necessl^  of  sale,  in  order 
tbat  the  assets  might  be  preserved,  to  the 
final  good  fortune  of  tbe  parties  interested 
therein.  There  was  no  more  reason  for  a 
sale  in  those  cases  than  In  this  case.  Tbe 
assets  of  the  present  partnership  are  rapidly 
depreciating.  In  spite  of  the  exercise  of  care 
and  skill  in  their  management,  and  It  would 
appear  to  be  a  mere  matter  of  time  when 
they  would  become  wholly  lost  We  con- 
clude tbat  the  facts  in  tbe  present  case  are 
such  that  a  power  of  sale  In  the  court,  pen- 
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dente  Ute,  existed.  For  tbe  foregoing  rea- 
SODS,  tbe  orders  complained  of,  made  by  the 
tElal  court,  were  within  Its  JnrlBdlctlon.  and 
they  are  hereby  aiBrmed. 

Weconcnr:  HABBISON,}*.;  VANFLBET.J. 
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ROSENTHAL  et  ra.  r.  MERGED  BANK. 

(No.  18,378.) 
(Sapreme  Oornt  of  Galtfomla.  Nov.  28,  1SQ6.) 

HOHBSTEAD — TBXANCIES  IN  COMMON—DBBD — AtK- 
D4VtT  Denttso  Gbncinsssss— 

ACKNOVLEDOMENT. 

1.  A  homestead  cannot  be  created  by  a  co* 
tenant  in  lands  held  as  such  cotenant. 

2.  Since  the  filinir  of  a  declaration  of  home- 
stead hy  a  tenant  in  lands  held  in  common  does 
not  create  a  homestead  therein,  a  subsequent 
conveyance  to  him  of  his  cotenant's  share  is  in- 
effectual for  that  purpose. 

3.  The  mode  of  creating  a  homestead  ia 
lands  as  prescribed  by  CIt.  Code,  1262-128^ 
is  exclusive. 

4.  Where,  In  an  action  to  quiet  title,  defend- 
ant claims  nnder  a  deed  from  plaintiff,  a  copy 
of  which  is  annexed  to  the  answer,  and  plain- 
tiff fails  to  file  or  serve  an  affidavit  denyioff  its 
genuineness  and  due  execution,  they  are  "deem- 
ed admitted."  under  Code  Civ.  Proc.  S  448,  and 
the  deed  need  not  be  put  in  evidence. 

5.  A  conveyance  of  land  other  than  a  home- 
stead, by  a  husband  alone,  transfers  bis  title 
therein,  though  the  deed  is  not  acknowledged. 

Department  1.  Appeal  from  superior  court, 
MerL-ed  county;  Joseph  H.  Budd,  Judge. 

Action  by  A.  Rosenthal  and  wife  against 
Merced  Bank,  a  corporation,  to  quiet  title 
From  a  Judgment  for  plalntlfla,  defendant- 
appeals.  Reversed. 

Jas.  F.  Peck,  for  appellant  Farrar  &  Os- 
trander,  for  respondents. 

PER  CURIAM.  Rosenthal  and  wife  brought 
this  action  to  quiet  their  title  to  lot  7  In  block 
147  In  the  city  of  Merced.  The  complaint 
was  In  the  nsual  form.  Defendant  answered, 
and.  In  addition  to  denials,  alleged  tha  t  since 
July  20,  IbOS,  It  has  been  the  owner  In  fee 
simple  of  said  premises,  "on  which  said  last- 
mentioned  date  tbe  said  ^afntlfFs  loade.  ex- 
ecuted, acknowledged,  and  delivered  to  de- 
fendant their  certain  deed  in  -wrttlog,  a  copy 
of  which  said  deed  is  hereto  annexed,  ma  Aed 
'Exhibit  A,'  and  hereby  referred  to  and  made 
a  part  hereof;  and  on  the  11th  of  October, 
18!K{,  in  an  action  then  pending  before  the 
superior  court  of  Morccd  county,  between 
the  same  parties  hereto,  by  tue  judgment  of 
said  conrt,  duly  given  and  riade,  it  was  ad- 
judged and  decreed  that  said  deed  transfer- 
rod  and  conveyed  said  premises  described  In 
the  complaint  herein  to  defendant,  and  said 
Judgment  has  never  been  reversed,  annulled, 
or  set  aside,  and  the  some  now  a  final 
Judgment  of  said  court."  Snid  Exhibit  A, 
attaelicd  to  snld  answer,  purports  to  be  a 
copy  of  a  deed  signed  by  A.  Rosenthal  and 
Betsy  Rosenthal,  said  signatures  being  fol- 
lowed by  the  woi-dfl,  "Signed,  sealed,  and  de- 
livered In  the  presence  of  Samuel  C.  Bates," 


bnt  no  acknowledgment  appears  thereim. 
The  plaintiffs  did  not  file  or  serve  an  affidavit 
denying  the  genuineness  and  due  execntlon 
of  said  deed  under  the  provisions  of  section 
448,  Code  Civ.  Proc.  The  cause  was  tried  by 
the  court,  and  findings  and  judgment  were 
In  favor  of  the  plaintiffs;  and  from  said  Judg- 
ment the  def^dant  appeals  upon  the  Judg- 
ment roll,  Inclndlng  a  bill  of  ezceiftlons. 

A  preliminary  re(Atal,  under  the  head  of 
"Findings  of  Fact  and  Ckmcluslons  of  taw,** 
states,  among  ottier  things,  fliat  "the  defOid- 
ant  tailed  and  refused  to  Inlxodace  any  evi- 
dence whatever  In  said  caiue."  TbB  ftdkm^ 
lowing  are.  In  substance,  the  ftwts  found, 
viz.:  Tlut  idalntlffs  are,  and  since  pitor  to 
the  year  1877  have  been,  husband  and  wife; 
that  on  March  10, 1877,  Charles  Crocker  was 
the  owner  In  fee  in  said  lot,  and  on  that  day 
granted  and  conveyed  the  same  to  tbe  plain- 
tiff A.  Rosenthal  and  his  brother,  D.  Boaeo- 
thal,  and  that  said  deed  was  duly  recorded 
ta  said  year;  that  on  and  ptioe  to  June  16, 
1882,  the  plaintiffs  redded  with  their  family 
hi  a  dwelling  house  upon  said  lot,  and  claim- 
ed and  lued  said  lot  and  dwdlhig  as  their 
home  and  homestead;  that  said  A.  Bosenthal 
has  never  selected  any  homestead;  that  on 
the  15th  of  June,  1882,  said  Betsy  Rosenthal 
selected  the  said  lot  and  dwelling  house  at 
the  homestead  of  hereof  and  her  said  hus* 
band,  and  executed  and  acknowledged  the 
selection  and  declaration  of  said  homestead 
in  due  form  for  the  Joint  benefit  of  herself 
and  husband,  and  said  declaration  was  du^ 
filed  tor  record  and  recorded  In  the  office  of 
the  county  recorder  of  said  county  on  Jnne 
16,  1882;  that  "said  premises  so  selected  aa 
a  homestead  vrere  at  the  time  of  such  selec- 
tion in  the  excluBlre  occupation  of  the  plaln- 
tiflb,  and  were  Inclosed  with  a  pidcet  fenc^ 
and  they  have  been  ever  since  such  scleetlon, 
and  are  now,  Inclosed  with  a  i^cket  fence, 
and  in  the  exclusive  possession  of  the  plain- 
tiffs, as  their  homestead,"  and  that  the  actual 
cash  value  of  said  premises  at  the  time  of 
said  selection  was  $2,500,  and  that  the  pres- 
ent actual  cash  value  does  not  exceed  $:t.Oi>0; 
that  on  the  20th  day  of  July,  1883,  said  D. 
Rosenthal  executed  and  delivered  to  snld  A. 
Bosenthal  ft  grant,  bargain,  and  sale  deed 
of  said  premises,  which  was  duly  acknowl- 
edged, and  was  afterwards,  on  tbe  4tb  day  ot 
August,  18S3.  duly  recorded;  and  that  plain- 
tiffs have  ever  since  the  locution  of  said 
deed  been  the  owners  In  fa^  and  as  their 
homestead,  ot  said  lot  No.  7,  mentioned  in  tbe 
complaint  The  bill  of  exceptions  specifies 
that  the  evidence  Is  insufficient  to  Justify  the 
fludlng  that  tbe  plaintiffs  have,  ever  since  the 
execution  of  said  deed  of  D.  Rosenthal  to  A. 
Rosenthal,  been  the  owners  In  fee,  and  as 
their  homestead,  of  the  said  lot,  becaase,  aa 
appellant  claims,  the  deed  alleged  in  defend- 
ant's answer,  and  tbe  genuineness  and  doe 
i>xecutlon  of  which  are  admitted  by  the 
ploitdlngn,  was  a  transfer  and  conveyance  of 
said  premises  from  plataitiffs  to  def^dam. 
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It  IB  admitted  by  plaintiffs*  attorney  that  no 
affidavit  denying  the  gennineuesa  and  due 
execution  of  the  deed,  a  copy  of  which  was 
attached  to  defendant's  answer,  bad  been 
made  or  served  upon  defendant.  Upon  these 
facts,  appellant  contends:  First,  that  a 
homestead  cannot  be  declared  upon  realty 
held  In  tenancy  In  common;  that,  therefore, 
the  lot  In  question  was  not  a  homestead,  and 
could  be  conveyed  by  the  deed,  ancb  as  Is 
attached  to  the  answer,  whether  it  was  ac- 
knowledged or  not;  and,  second,  that,  wheth- 
er the  lot  was  a  homestead  or  not,  all  the 
title  that  plaintiffs  attempted  to  prove  was 
acquired  by  them  prior  to  the  date  of  the 
deed  to  defendant,  set  out  in  the  answer, 
and  that  the  genuineness  and  due  execution 
of  that  deed  are  admitted  by  the  pleadings, 
plaintiffs  having  failed  to  file  an  affidavit  de- 
nying Its  genuineness  and  due  execution.  It 
Is  conceded  that,  at  the  time  the  declaration 
of  homestead  was  filed,  the  legal  title  to  the 
lot  In  question  was  vested  In  A.  and  D.  Ro- 
senthal, as  tenants  in  common. 

It  has  been  uniformly  held  In  this  state 
that  a  homestead  cannot  be  created  upon 
land  held  in  cotenancy,  or  tenancy  in  com- 
mon, in  favor  of  one  of  the  cotenants  (Wolf 
v.  Flelschacker,  5  CaL  244;  Glblln  v.  Jordan, 
6  Cal.  4IG;  Seaton  v.  Son.  32  Gal.  481;  Ca- 
meto  V.  Dupuy,  47  Cal.  79;  Bank  v.  De  la 
Guerra,  61  Cal.  109;  Fitzgerald  v.  Fernan- 
dez, 71  Cal.  504, 12  Pac.  502),  even  though  the 
declarant  supposed  himself  to  be  the  sole 
owner  (Soaton  v.  Son,  32  Cal.  481),  and  that 
ft  conveyance  by  the  husband  and  wife  of  an 
undivided  moiety  of  the  land  would  destroy 
the  homestead  right  (Carroll  v.  Elits,  *Xl  Cal. 
440).  As  early  as  1805  It  was  said,  in  an- 
swer to  an  effort  to  overturn  this  rule:  "It 
is  now  too  late  to  i-elnvestigate  the  reasons 
upon  which  those  decisions  are  based.  The 
first  of  the  series  (Wolf  v.  Fleischacker)  was 
made  nine  years  ago.  The  decision  was 
affirmed  in  several  cases  [naming  them],  and 
since  that  time  the  construction  of  the  stat- 
ute upon  the  point  Involved  has  been  regard- 
ed as  settled.  The  parties  in  this  case  may 
have  relied  upon  those  decisions  in  dispensing 
with  the  signature  of  the  wife  to  the  mort- 
gage." Ellas  V.  Verdugo,  27  Cal.  418.  As  re- 
cently as  In  Re  Carriger's  Estate,  40  Pac. 
1032,  It  was  said:  "It  Is  well  settled  in  this 
state  that  a  homestead  cannot  be  created  by 
a  cotcnant  In  lands  held  by  tenancy  In  com- 
mon." XJudcr  these  uniform  decisions.  It 
must  be  held  that,  at  the  time  that  the  decla- 
ration of  homestead  was  filed  by  Mrs.  Rosen- 
thal, the  land  was  not  susceptible  of  being 
Impressed  with  a  homestead.  It  is  equally 
clear  that,  unless  the  land  was  Impressed 
with  the  characteristics  of  a  homestead  at 
the  time  of  making  and  filing  her  declara- 
tion. It  did  not  become  a  homestcjid  by  any 
subsequent  act  of  a  third  party,  or  by  the 
subsequent  conveyance  from  the  cotcnant  to 
her  husband.  See  Reynolds  v.  rixley,  G  Cal. 
1G5.  Sections  12G2-12G4  of  the  CivU  Code 
T.42p.no.7— 41 


prescribe  the  mode  of  creating  a  bomastead 
In  lands,  and  the  mode  tbna  prMcribed  im 

exclusive. 

The  declaration  of  homestead  by  Mrs.  Ro- 
senthal did  not,  therefore,  create  a  home- 
stead in  the  land,  and  the  title  of  her  hus- 
band therein  was  not  affected,  but  could  be 
conveyed  by  a  deed  from  himself  alone;  and 
It  was  not  necessary  that  his  deed  should  be 
acknowledged.  In  order  to  be  effective  as  a 
transfer  of  his  tltie.  A  copy  of  this  deed 
was  annexed  to  the  answer  of  the  def^dant, 
and,  as  the  plaintiffs  did  not  file  an  affidavit 
denying  Its  genuineness  and  due  execution, 
they  are  "deemed  admitted"  <Coae  Civ.  Proc. 
I  448),  and  It  was  not  necessary  for  the  de- 
fendant txt  offer  the  deed  io  evidence.  The 
Judgment  la  raveraed. 


lu  Cal.  sse 

BLYTHB  T.  ATSE8  et  aL  (S.  F.  119.) 

(Supreme  Court  of  California.   Nov.  80,  1895.) 

Frobatb  Fragtiob— Entkt  or  Dcorse. 

A  i)roceeding  under  Code  Civ.  Proc.  8 
1604,  providing  that  any  person  claimiog  to  be 
heir  to  a  decedent  may  file  a  petition  to  the 
probate  court  praying  it  to  dedare  the  rights  of 
all  persona  in  the  estate,  is  not  a  civil  action, 
witliin  section  608,  requiring  that  judgments 
shall  be  entered  in  the  "judgment  book  :  and 
the  entry  of  ft  decree  in  sudi  a  proceeding  In 
the  minute  book  of  the  probate  court  is  snfB- 
cicnt. 

In  bank.  Apx>eal  from  auperior  court,  ctty 
and  county  of  San  Franclaco;  J.  V.  Coffey, 

Judge. 

Proceeding  hy  Florence  Blythe  against 
Abble  Ayrea  and  others  to  determine  the 
rights  of  all  persons  in  the  estate  of  Thomaa 
H.  Blythe,  deceased.  Defendants'  motion  to 
dismiss  the  proceeding  was  denied,  and  they 
appeaL  Affirmed. 

S.  W.  &  E.  B.  HoUaday,  for  appellants. 
Garber,  Boalt  &  Bishop,  W.  W.  Foote,  W. 
H.  II.  Hart,  and  Hwuy  I.  Kowalak^*  for  re* 

spondent. 

HENSHAW,  J.  Appellant  Henry  T.  Blythe 
and  others  moved  the  court  sitting  In  the 
matter  of  said  estate  to  dismiss  tiie  above- 
entitled  proceeding,  upon  the  ground  that 
the  party  entltied  to  judgment  therein  had 
neglected  to  demand  and  have  the  same  en- 
tered for  more  than  six  montbs.  Code  Cfv. 
Proc.  fi  581,  Bubd.  6.  His  motion  being  de- 
nied, this  appeal  is  taken. 

The  facts  are  that  in  tlie  proceeding  bad 
under  section  1604  of  the  Code  of  Civil  Pro- 
cedure,^ in  the  matter  of  said  estate,  the  or- 
der or  decree  of  the  court  determining  heir- 
ship and  rights  to  property  was  uiwn  Octo- 
ber 22,  1890,  spread  at  length  upon  the  pro- 

1  Code  Civ.  Proc.  S  1664,  provides  that  any 
person  claiming  to  be  holr  to  a  decedent  may 
file  a  iKtition  in  the  probate  court  praying  the 
court  to  declare  the  rights  of  all  persons  in  the 
estatew 


Digitized  by  Google 


642 


PAOIFXO  REPORTER,  Vol.  42. 


bate  mlnntes,  as  required  by  section  1704  of 
the  Code  of  CiTil  Procedure.  Appellant  pros- 
ecuted hlB  appeal  from  this  decree,  basing 
It,  as  appears  from  the  transcript  therein 
filed,  upon  the  entry  thereof  made  In  the 
minute  book.  That  appeal  having  been  de- 
cided adversely  to  his  contention,  he  makes 
this  motion  to  dismiss  all  proceedings  taken 
under  said  section  1664,  for  the  neglect  of 
respondent,  but  lately  discovered.  In  failing 
to  have  the  decree  or  Judgment  from  which 
he  appealed  entered  in  the  proper  book.  To 
support  the  contention,  the  claim  Is  made 
that  the  proceeding  under  section  1664,  Code 
Olv.  Proc.,  is  a  civil  action;  that  the  final  de- 
termination of  a  civil  action  is  a  Judgment; 
that  a  judgment  must  be  entered  In  a  Judg- 
ment book  (Id.  §  668);  that  this  Judgment 
admittedly  was  not  so  entered;  and  that  the 
penalty  for  the  omiBslon  ebould  be  a  dis- 
missal. 

But  the  proceeding  under  section  1G04, 
'code  Civ.  Proc,  while  partaking  In  form  of 
the  nature  of  a  civil  action,  is  not  a  civil 
action;  and  the  final  determination,  while 
having  features  In  common  with  a  Judgment, 
Is  not  a  Judgment  in  a  civil  action.  It  Is 
'  unnecessary  to  discuss  the  nature  and  scope 
of  this  proceeding,  for  that  has  already  been 
elaborately  done  In  this  estate  In  Blytbe  v. 
jAyres,  102  Cal.  254.  258,  36  Pac.  622,  as  well 
as  In  the  case  of  In  re  Burton,  93  Cal.  403,  29 
Pac.  36,  where  It  Is  said:  "The  proceeding 
permitted  by  section  1664  of  the  Code  of 
!  Civil  Procedure  la  a  special  proceeding 
'(Smith  V.  Westerfield,  88  Cal.  374,  26  Pac. 
206),  and  la  embraced  within  the  scope  of 
'  'matter  In  probate'  as  clearly  as  is  the  pro- 
ceeding for  the  sale  of  real  property  to  pay 
debts  of  an  estate."  Moreover,  the  very  con- 
'tention  raised  upon  this  appeal  has  twice  be- 
:  fore  been  presented  In  motions  made  by  par- 
ties to  tbe  original  proceeding,  and  both 
times  decided  against  the  contention.  In 
Blythe  v.  Ayres.  No.  15.479  (36  Pac.  588),  the 
record  showed  the  entry  of  the  decree  ap- 
pealed from  In  the  probate  minute  book,  and 
a  motion  was  made  to  recall  the  remittitur 
as  having  been  Improvldently  issued,  upon 
the  ground  that  the  record  disclosed  that  no 
entry  of  the  Judgment  appealed  from  bad 
been  made,  the  point  made  being  that  the 
entry  shonld  have  been  made  In  the  Judg- 
ment book;  and  in  Blythe  t.  Ayres,  No.  15,- 
788  (38  Pac.  1108),  the  motion  was  made  aft- 
er suggestion  of  a  dlminutlw  of  the  record, 
for  that  It  did  not  disclose  an  entry  of  the 
Judgment,  and  the  entry  shown  to  have  been 
made  In  the  minute  book  was  not  snfflcient^ 
In  denying  these  motions,  since  consent 
could  not  confer  Jurisdiction,  It  was  of  ne- 
cessity hdd  that  the  final  decree,  when 
spread  at  length  upon  the  minute  book  of  the 
court  In  probate,  was  properly  entered.  The 
order  appealed  from  Is  afilrmed. 

We  concur:  McFARLAND,  J.;  TAN 
FLEET,  J.i  GAROUTTE,  J.;  TEMPLE,  J. 


110  Cal.  229 

In  re  BLYTHE'S  ESTATE.   (S.  F.  98.) 
(Supreme  Court  of  California.   Nov.  30,  18&S.) 

BXBODTORS  AND  ADMINISTRATORS— PbOB&TS  PSAO* 

TICE— J  UDG  MB  KT — En  TRI. 

An  entry  of  a  Judgment  in  probate  pro- 
ceedings in  the  minute  book  instead  of  the 
judgment  book  is  sufiScirat  to  anatain  a  decree 
of  distribution  based  Uiereon. 

In  bank.  Appeal  from  superior  court,  city 
and  coonty  of  San  Frandsco;  J.  V.  Coffey. 

Judge. 

Appeal  by  Henry  T.  Blytbe  and  others  from 
a  decree  ct  dlstribntlon  In  12ie  matter  of  tbe 
estate  of  Thomas  H.  Blytboi  Affirmed. 

S.  W.  &  E.  B.  Holladay,  for  appeUants.  Gar- 
ber,  Boalt  &  Blabop,  W.  H.  H.  Hart,  W.  W. 
Foote,  H.  I.  EowaU^p  and  T.  L  Bergln.  for 
respondent 

HENSHAW,  J.  nils  la  im  appeal  by  Hen- 
ry T.  Blythe  and  others  frcan  the  decree  of 
distribution  In  the  matter  of  tiie  above-«i- 
tltled  estate.  Tbe  petition  for  diatribatton 
was  presented  by  Florence  Blythe.  She  aver- 
red, as  the  foundation  of  her  claim,  the  de- 
cision and  Judgment  made  in  the  matter  of 
said  estate  in  the  proceeding  entitled  "Flor* 
ence  Blythe  vs.  Abble  Ayres  et  al."  Tbe  ap- 
pellants appeared.  Joined  issue  with  tbe  peti- 
tioner, and  pleaded  nul  tlel  record.  Upon  tbe 
hearing  the  decision  of  the  conrt  as  entered  in 
the  probate  minute  book  upon  October  22, 
1800,  was  offered  and  admitted  in  evidence 
over  the  objection  of  appellants.  Appellants, 
in  torn,  "offered  and  demanded  that  they  be 
permitted  to  prove  that  no  sncb  Judgment  ex- 
isted against  them  as  Is  allied  against  them 
hi  the  said  petition  for  distribution,  becanse 
tbe  said  Jndgm^t  (rendered  October  22, 1890, 
In  tbe  action  or  proceeding  of  Florence  Blytbe 
vs.  Abble  Ayres  et  at)  had  never  been  alter- 
ed in  the  judgment  book;  the  time  to  ap- 
peal from  said  Judgmoat  had  never  arriv- 
ed; the  eald  Judgment  bad  never  been  enter- 
ed; tbe  action  or  proceeding  was  stlU  pend- 
ing; the  alleged  appeal  taken  by  Henry  T. 
Blythe  et  al.  as  from  said  Judgm^t  was 
taken  by  Inadvertence,  under  the  impression 
that  said  Judgment  bad  been  entered,  and 
without  the  knowledge  of  said  parties  or 
their  attorneys  of  the  nonentry  of  said  Judg- 
ment; that  said  Henry  T.  Blythe  et  al.  were 
parties  defendant  in  said  action  or  proceed- 
ing, and  were  making  a  bona  fide  dalm  to  the 
heirship  and  ownership  of  said  estate;  that 
said  alleged  appeal  of  Henry  T.  Blythe  et  al. 
as  from  said  Judgment  was  futile;  that  the 
action  of  the  supreme  court  as  in  affirming 
said  Judgment  was  without  JuriedIctl<Hi  and 
void;  that  its  remittitur  to  the  superior  court 
certifying  its  said  action  was  void;  that  said 
remittitur  was  never  attached  to  the  Judg- 
ment roll,  and  no  minute  of  said  affirmance 
of  the  supreme  court  was  ever  entered  on  the 
docket  of  said  superior  court."  The  court 
sustained  tbe  objection  of  petitioner  to  this 
1  offer.  The  offer.  It  will  be  obaerred,  was  to 
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3how  that  tbe  alleged  jadgm^t  did  not  exist, 
because  It  had  never  been  entered  in  the  judg- 
ment book.  No  claim  was  made  by  petition- 
er that  it  had  been  so  entered.  Indeed,  peti- 
tioner rested  tier  cause  upon  the  affirmatiTe 
showing  that  entry  tiad  been  made  in  the  min- 
nte  book.  That  this  entiy  was  sufBcIent  has 
thrice  been  decided  In  the  matter  ot  this  es- 
tate. Blythe  v.  Ayres  (S.  F.  119;  filed  No* 
rember  30,  1895}  42  Pac.  641.  There  was 
thus  before  the  court  an  ofilrmatiTe  showing 
of  a  sufficient  entry.  For  appellants  to  have 
proved  that  it  was  not  entered  In  some  other 
book  could  not  have  advantaged  them,  and 
the  refusal  of  the  court  to  allow  them  to 
make  such  iHwof  could  not  have  Injured  tbem. 
The  decree  and  order  ai^>ea]ed  from  are  af- 
firmed. 

The  order  of  this  court,  made  upon  applica- 
tion of  appellants  herein,  restraining  the  pro- 
bate court  from  proceeding  further  in  tbe 
matter  ot  the  distributton  of  said  estate,  la  al- 
so vacated  and  dissolved. 

We  concur:  HcFABLAND,  J.i  VAN 
FLEET.  J.;  GAROUTTE,  J.;  TEMPLB,  J. 


no  Cal.  MI 

In  re  BLTTHE'S  ESTATE.   (S.  P.  207.) 
Appeal  of  DAVIS. 
(Supreme  Court  of  Oaliftnnla.  Nov.  30,  1695.) 

EXKOOTOra  AUD  AnHimaTRATOB^AFPEAL  TBOH 
I  fnOB&TB— JCDQHBin^BvniBKOB. 

1.  The  decision  of  the  trial  conrt  against  a 
claim  of  kinship  to  an  intestate,  the  claim  be- 
ing based  on  exceedingly  light  and  flimsy  evi- 
dence, win  not  be  disturbed. 

2.  A  judgment  of  distribation  of  a  deced- 
ent's estate  will  not  be  disturbed  on  appeal  by 
a  person  not  interested  in  the  estate. 

In  bank.  Appeal  from  raperlor  court,  city 
and  comity  of  San  Francisco;  J.  V.  CoCfey, 
Judge. 

Appeal  by  Sarah  Davis  from  a  decree  of 
distribution  in  the  matter  of  the  estate  ctf 
Thomas  H.  Blythe.  Affirmed. 

For  other  appeals',  see  36  Pac  622,  688,  37 
Pac.  392,  and  42  Pac.  642. 

Olmothy  J.  Lyons,  John  H.  Dwist,  and 
Jas.  Alva  Watt,  for  appellant.  W.  H.  H. 
Hart,  Garber,  Boalt  &  Bishop,  H.  I.  KowaJ- 
sky,  and  W.  W.  Foote,  for  respondent. 

McFAItLAXD,  J.  This  Is  an  appeal  by 
Sarah  Davis  from  a  decree  of  distributiou  to 
Florence  BIj-the  Hinckley  of  the  property  and 
estate  of  Thomas  H.  Blythe,  deceased.  The 
sold  Blythe  died  intestate  In  April,  1S83. 
I,etters  of  administration  upon  his  estate  were 
Issued  In  that  year  to  Philip  A  Roach,  who 
was  afterwards  succeeded  by  others  as  ad- 
ministrators. More  than  one  year  after  the 
issuance  of  letters  the  respondent  herein, 
Florence  Blythe  Hinckley,— then  Florence 
Blythe,— commenced  proceedings  under  sec- 
tion 1661  of  the  Code  of  aril  Proi  edure  to 


have  the  claims  of  all  persons  to  said  estate, 
and  Its  distribution,  ascertained  and  declared 
In  the  manner  {urovided  by  that  section.  She 
filed  her  petition  in  October,  18^,  ckiiming  to 
be  the  daughter  and  sole  heir  of  said  deceased, 
and  entitled  to  the  distribution  of  his  whole 
estate.  The  court  duly  made  an  order  requir* 
lug  all  pera<ms,  named  or  unnamed,  to  appear 
on  February  1, 1886,  and  exhibit  their  claims 
of  heirship,  ownership,  or  Interest  In  said  ee< 
tate,  which  was  Aviy  published;  and  on  said 
day  nearly  200  persons  appea^^d,  claiming 
such  heirship.  Within  the  time  prescribed  by 
law,  sold  Florence  filed  her  complaint,  setting 
forth  the  facts  constituting  her  heirship  to  the 
deceased,  and  her  claim  to  said  estate;  and 
the  numerous  persons  who  had  appeared  filed 
pleadings,  or  "answers,"  as  they  are  called 
In  the  section,  setting  up  the  facta  ccmstltuting 
their  claims  to  heirship  and  distribution. 
They  are  mostly  associated  in  certain  gn>ui», 
and  their  claims  were  mostly  Inconsistent 
with  and  hostile  to  each  other;  each  group 
contending  that  the  deceased  was  descended 
from  parents  different  from  those  alleged  by 
cithw  of  the  other  claimants.  After  various 
proceedings,  not  necessary  to  be  mentioned 
here,  and  after  a  full  hearing  and  trial,  the 
court,  in  October,  1890,  made  Its  decision  and 
entered  Its  decree  or  Judgment,  by  which  It 
was  adjudged  and  decreed  that  the  said  Flor- 
ence was  the  daughter  of  said  deceased,  and 
his  sole  heir,  and  therefore  entitled  to  the 
distribution  of  the  whole  ct  said  estate;  and 
that  neither  at  tbe  said  petscoiB  Bi^>earlng  as 
aforesaid,  nor  auy  other  person,  was  heir  to 
said  deceased,  or  entitled  to  any  of  said  es- 
tate. From  this  Judgment  various  appeals 
were  taken,  but  upon  all  the  appeals  the 
Judgment  was  affirmed.  See  Blythe  v.  Ayres, 
102  Cal.  254,  36  Pac.  622.  also  eight  other 
cases  there  mentioned;  Id.,  9G  Cal.  532,  31 
Pac  916;  Hinckley  v.  Ayres  (No.  15,78S> 
105  Oal.  357,  38  Pac  733.  Two  of  the  per- 
sons who  appeared  and  answered  and  took 
appeals,  as  above  stated,  were  William  Sav- 
age and  his  brother,  David  Savage;  and  these 
two  were  brothers  of  the  appellant  Sarah 
Davla  These  two  brothers,  during  tbe  above- 
mentioned  proceedings,  presented  and  contest- 
ed for  the  claim  of  the  group  called  the  "Lon- 
don Savages";  and  this  appellant,  although 
she  knew  that  this  claim,  in  which  she  was 
Interested  Jointly  with  her  brothers,  was  thus 
being  litigated,  and  gave  testimony,  by  a 
deposition,  for  her  brothers  in  support  of  that 
claim,  did  not  api>ear  as  a  party;  and  she 
now  claims  the  right  to  open  up  and  again 
contest  for  the  said  alleged  London  Savage 
belt^p,  and  to  disregard  all  the  proceedings 
and  decisions  above  mentioned,— which,  after 
full  and  protracted  litigation  resulted  in  the 
Judicial  determination  of  all  said  conflicting 
claims  in  favor  of  said  Florence,— ui)on  the 
ground  that  there  was  no  legal  service  upon 
appellant  of  the  notice  of  said  proceeding,  be- 
cause she  was  not  indlvidtially  named  In  said 
notice  or  In  an  affidavit  tor  publlcatlcm.  01 
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oonnWi  under  them  drcnniBtances,  she  ta  en- 
titled to  no  equltalde  consideratloii,  and  mnst 
stand  upon  her  strict  Icig&l  rights,  If  any  socli 
she  baa. 

The  omtentlon  of  appellant  la  that  the  aald 
proceedings  and  decree  under  Code  CUt.  Proc. 
1 1064  (styled  "Blythe  t.  Ayrea")  are  not  con- 
clusire  as  against  her.  But  that  question  does 
not  necessarily  arise  in  this  case.  Consider- 
ing the  state  ot  the  law  before  the  ttmctment 
of  section  1664,  the  character  of  iba  remedy 
which  that  section  was  httended  to  provide  is 
quite  ^parent  It  was  intended  to  eonstmct 
a  wider,  better,  and  more  just  and  effective 
method  of  determining  heirship  to  one  dyli^ 
intestate,  where  there  are  many  conflicting 
claimants  of  such  heirship.  It  gives  a  longer 
time,  and  affords  ampler  opportunltlea  to  con- 
testants to  ivesent  and  litigate  tbelr  claims, 
than         formerly  bad.  when  the  ordinary 
decree  ffiC  dlsirlbution  was  conclusive;  and 
we  have  no  doubt  that  the  legislature  Intend- 
ed by  said  section  to  make  the  decree  under 
It  conclusive  against  all  person^  and  the  nn- 
questioned  basis  for  the  decree  (tf  distribu- 
tion which  was  to  fcdlow.    And  this,  at 
course,  the  legislature  could  do  in  a  proceed- 
ing In  rem,  such  as  the  one  under  dlscusMtm. 
But  we  are  not  called  cipon  in  this  case  to 
determine  definitely  whether  or  not  the  some- 
wbat  bungling  language  ct  the  sectlm  has  In 
any  material  way  obscured  what  was  ap- 
parently Uie  legldatlre  Intent  In  the  case 
at  bar  the  question  arises  upon  the  objections 
by  appellant  to  tbe  Introdnctlon  by  the  re- 
QHHident  ol  the  prior  proceedings  In  the  ad- 
mlnlstrathm  of  the  estate  of  Thomas  H. 
Blythe,  Including  the  proceedings  under  said 
sectl<m  1664,  and  the  Judgmeait  and  denee 
rendered  therein.  These  proceedings  were 
properly  set  fbrth  by  respondent  in  her  peti- 
tion for  distribution,  and  they  were  all  spe- 
cifically dmled  by  the  appellant  in  her  aiuwer 
to  said  petltkm.  If  there  Is  any  one  <tf  the 
averments  of  the  petitlon-^m  tiie  death  ot 
Blythe  to  the  moment  when  the  answer  was 
filed— that  is  not  denied  by  the  answer  we 
have  failed  to  discover  it  The  Engllab  lan- 
guage seems  to  have  been  tortured  In  the  an- 
swer through  apparent  fear  that  the  denials 
might  not  be  consld»ed  comprehensive  and 
complete.    She  denies  tliat  any  proceeding 
was  taken  under  section  1664,  or  that  any  per- 
son appeared  and  filed  an  answer  therein,  or 
that  any  Judgment  was  rendered,  or  any  ap- 
peal taken  by  any  aae.  The  ftdlowins  are 
some  specimens  <tf  mid  denials:  "The  said 
Sarah  Davis  denies  that  aald  or  any  decision 
so  duly  or  otherwise  given  or  made  or  as 
aforesaid  or  otherwise  or  at  all  was  in  the 
words  or  figures  following,  to  wit,  as  set 
forth  In  the  aald  petitlmi,  or  otlwrwlse  ot  at 
all."   "The  said  Saiah  Davis  denies  that  said 
or  any  Judgment  so  or  otherwise  duly  0* 
otberwlBe  given  or  made  or  wtered  or  other- 


wise as  aforesaid  or  otherwise  or  at  all  was 
or  is  in  wwds  or  figures  following,  to  wit,  as 
set  forth  In  the  said  petttlmi,  or  otherwise  or 
at  alL"   -The  said  Sarah  Davis  denies  that 
the  said  or  any  Judgment  still  remains  in  fall 
or  any  force  or  effect  or  otherwise  or  at  all, 
or  has  not  been  In  any  wise  reversed  or  va- 
cated or  annulied,  or  that  certain  or  any  at 
the  aforesaid  parties,  or  any  party  who  ai»- 
peared  as  above  stated  or  otberwlse  In  said 
cause  or  any  cause,  or  at  all,  or  who  ap- 
peared upon  the  or  any  trial  of  said  fX  any 
cause  as  above  or  otherwise  stated,  or  at  all, 
appealed  from  said  m  any  Judgment  to  the 
supreme  or  any  court  of  said  or  any  stete  of 
California  or  otherwise  or  at  aH,"  etc.;  and 
It  Is  denied  in  similar  vcxblage  ttiat  *^he  su- 
preme court  or  any  court  or  otherwise  or  at 
all"  rendwed  Judgments  on  said  appeals.  It 
is  quite  apparent,  therefore,  that  the  said 
evidence  objected  to  was  pn^eily  Introdoced 
in  proof  of  avmnents  doiied  by  the  appelant, 
and  necessary  to  respondeufa  appUcaticm  for 
dlstrlbutlrai.  Moreover,  the  evidence  object- 
ed to  was  admissible,  generally,  as  proof  of 
resp(mdent's  statw  as  toto  hdr  of  the  de- 
ceased. Whether  it  would  be  condusAve  as 
against  appellant,  or  whether  it  would  have 
been  evidence  at  all  against  her  on  the  ques- 
tion of  the  status  of  respondent,  if  appellant 
woe  "Interested  In  tbe  estate,"  is,  as  before 
^ted.  not  a  necessary  question  here.  Upw 
the  Issue  of  her  Interest  In  the  estate  tbe  court 
below  allowed  her  to  Introduce  all  the  evi- 
dence she  had  to  offer;  and  It  found  that  she 
is  hi  no  manner  akin  to  said  Blythe,  deceased, 
and  has  no  interest  in  or  dalm  to  any  ot  his 
estate.  It  is  coiri£nded  that  the  finding  is 
against  tiie  evidencer  and  that  we  ought  to 
say  here  that  upon  the  testimony  Introduced 
by  appelant  the  court  below  should  have 
found  that  she  Is  akin  to  the  deceased,  and 
has  an  interest  In  his  estate.  But  the  testi- 
mony on  that  point  was  ot  an  exceedingly 
slight  and  flimsy  character,  and  we  would 
be  without  warrant  in  disturbing  the  condu- 
sion  at  the  trial  Judge  on  this  question  of 
fact  See  Blankman  v.  Vallejo,  IS  GaL  646; 
Mogk  T.  Peterson,  76  CaL  601,  17  Pae.  440; 
Baker  t.  Insurance  Co.,  79  CaL  41,  21  Pic. 
867;  Blwood     Tel^raph  Co.,  46  N.  T.  653; 
Slpple  T.  State,  99  N.  X.  289, 1     B.  890,  and 
8  N.  B.  667.  TbaKtOKt  as  the  appellant  has 
no  interest  In  the  estate,  she  Is  not  concerned 
with  Its  distribution.    There  are  no  other 
points  in  the  case  necessary  to  be  noticed. 
The  Judgment  and  decree  of  distribution  ap- 
pealed from  are  affirmed. 

We  concur:  HEX8HAW,  J.;  YAM  FUIET, 
J.;  aAROUTTHi,  J. 

BBATTT,  G.  J.,  and  HARBISON,  J.,  dean* 
Ing  themselves  disqualified,  took  no  part  In 
'  the  decision  of  this  causfc 
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no  c*L  lit 

In  r*  ICUUiDrB  BSTATBl    (S.  F.  &) 
(Supreme  Court  of  Oaltfomla.    Dec  S,  1890.) 
WiTKoee — Pbivilksbd  Cokhuxications  —  Crosc' 
BXJJUHATIO:!— WlUA—  EXBOOTIOK— SiaNATCHa 
or  TUTATDR— PoaLKUTlOS— TO  WlT- 

VBU  TO  Sioir. 

1.  Code  Civ.  Proc.  {  1881,  snM.  2,  provldlnp 
that  an  attorney  cannot  be  examined,  without 
tlie  content  of  ola  cUeat,  aa  to  communicatioDS 
made  to  him  bj  the  climt  in  the  course  of  pro- 
fesfdoDal  employment,  does  not  preclude  an  at- 
torney who  wibieesed  »  will  he  nad  drawn  for 
decedent  from  teatifying  a«  to  testator's  mental 
capacity  and  inatructions  in  regard  to  the  will, 
as,  hy  requesting  him  to  witncna  the  will,  de- 
cedent waived  the  proriaions  of  the  statote. 

2.  Nor  do«s  subdlrlsion  4,  wliich  contains 
tbe  same  provision  in  regard  to  physicians,  pre- 
clude the  physician  who  attended  decedent  dur- 
ing his  Sickness,  and  who,  at  decedent's  re- 
quest, witnessed  the  will,  firom  testifying  as  to 
his  mental  capaeitr. 

8.  Such  physician,  after  testifying  as  to  de* 
cedent's  mental  capacity,  may  be  cross-exam- 
ined as  to  his  learning  and  qualifications  as  an 
expert,  and  as  to  the  diameter  of  decedent's 
aicaness. 

4.  That  testator,  in  response  to  the  state- 
ment of  his  attorney  in  regard  to  signing  the 
will,  that  "Yon  can  make  your  cross,  and  I  can 
sign  for  yon,  if  you  so  direct,"  stated,  "Very 
well;  do  80,  '  shows  a  sufficient  signature  by 
testator. 

5.  The  testator,  In  response  to  the  qnestlon 
of  his  attorney,  "What  is  this  instrument?" 
(testator  having  just  simed  It),  responded, 
"That  is  my  will,"  is  a  sumcient  publication. 

6.  That  testator,  in  response  to  tbe  qtien- 
tion  of  his  attorney  as  to  whether  he  wished 
certain  persona,  in  whose  presence  he  had  just 
signed  and  acknowledged  bis  will,  to  witness 
the  same,  answered  "Yes,"  is  a  sufHcient  request 
for  snch  persons  to  witness  the  wilL 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  Y.  Cof- 
fey, Judge. 

Appeal  by  Mary  T.  MuUIn,  in  tbe  contest  of 
a  will  in  the  matter  of  the  estate  of  Henry  \ 
MnlUn,  from  a  Judgment  refusing  to  admit 
a  will  to  probate.  Berersed. 

Geo.  A.  Proctor  and  D.  I.  Mahoney,  for  ap- 
pellant   Dunne  &  McPlke,  Loi  respondent 

HENSHAW,  J.  Mary  T.  MuUin,  widow  of 
deceased,  offered  his  will  for  probate.  A 
contest  over  Its  administration  was  raised  by 
the  brothers  and  sister  of  the  deceased.  The 
Jury,  upon  special  Issues  presented  for  tbeir 
consideration,  found  that  tbe  deceased  at  tbe 
time  of  the  making  of  the  purported  will  was 
not  of  sound  and  dlsposlDg  mind;  that  the 
deceased  did  not  subscribe  bis  name  to  tbe 
will,  nor  did  any  person  so  subscribe  bis 
name  in  bis  presence  and  by  his  direction; 
that  no  such  subscription  was  made  In  the 
presence  of  tbe  attesting  witnesses,  or  was 
acknowledged  by  deceased  to  them  to  have 
been  made  by  blm  or  by  bis  authority.  In 
accordance  with  these  flndlngs,  tbe  court  en- 
tered its  judgment  and  decree  denying  tbe  in- 
strument probate,  and  from  this  decree,  and 
from  the  order  denying  a  new  trial,  the  pro- 
ponent appeala 

1.  George  A.  Proctor,  called  as  a  witness 
for  proponent,  was  a  subscribing  witness  to 


tbe  will,  and  was  also  the  attorney  at  law  of 
tbe  deceased  In  preparing  and  drawing  the 
wlU.  Proctor  was  summoned  to  prepare  tbe 
will.  He  visited  the  deceased,  who  was  then 
In  bis  last  sickness,  received  his  instructions, 
retired  to  au  adjoining  room,  reduced  tbem 
to  writing,  and  returned  to  the  sick  chamber, 
where  the  will  was  executed,  he  becoming  a 
subscribing  witness.  Objection  was  made  by 
contestants  to  questions  put  to  him  upon  di- 
rect examination  touching  tbe  declaration^ 
made  to  him  by  deceased,  and  the  Instruc-' 
tlons  given  blm,  and  the  occurrences  at  the 
Interview  Immediately  preceding  tbe  drafting 
of  tbe  instrument,  ni>on  the  ground  that  tbe 
evidence  was  Incompetent  under  section  1881, 
subd.  2,  of  the  Code  of  CIvH  Procedure.^  The 
court  sustained  the  objection.  In  this  it 
erred.  Evidence  of  tbe  occurrences  between 
tbe  attorney  and  testator,  and  tbe  tatter's  In- 
structions, would  bare  offered  a  ralualde  aid 
to  the  jury  in  determining  the  qnestlon  of  the 
testator's  mental  capacity  at  tbe  time  of  the 
testamentary  act,  which  followed  immediate- 
ly. The  testimony  was  therefore  clearly  ma- 
terial, and  the  conversation  was  admissible 
if  not  In  Tlcdatlon  of  section  1881,  Code  GIt. 
Proc.  That  section  la  designed  to  protect  the 
Interest  of  the  dlent  It  la  bis  privilege  to 
seal  the  lips  of  his  attorney,  or  to  permit  blm 
to  make  disclosures  of  confidential  communi- 
cations. When  a  testator  has  requ<iated  hl« 
attorney  to  become  an  attesting  witness  to' 
his  will,  he  thereby  opreaaly  walvea  tbe  priv- 
ilege. It  is  so  bdd  by  the  court  of  appeals 
of  New  York,  mider  the  provisions  of  section 
835  of  their  Code  of  GIvU  Proeednre,  wbteh 
in  substance  1b  Identical  with  section  18S1, 
mbd.  2,  of  our  own.  As  is  said  In  Albotl  v.- 
Railroad  Ga,  118  N.  T.  77.  23  N.  BL  SS; 
"But  although  dead,  be  may  leave  bebind  him 
evidence  which  lodteates  an  express  inten< 
tltm  to  waive  tbe  prlvUege;  as,  for  butancc^ 
where  he  requests  his  attorn^  to  sign  the 
attestation  clause  of  hla  win,  be  1^  so  doing 
expressly  waives  the  inovtslfflia  of  the  stat- 
utes, and  makes  him  a  competent  wftnen  to 
testify  as  to  tbe  ctrcnmstances  attendliv  its 
execution,  Incbiding  the  moital  eondltkai  o< 
the  testator  at  the  tim&  In  re  WlU  of  Gole- 
man,  111  N.  Y.  220^  19  N.  D.  TL"  It  to  tme 
that  the  Mew  York  Code,  In  section  8S6,  now 
expressly  authorises  an  attorney  who  baa  be- 
come a  aubacilbing  witnesa  to  a  will  to  tes- 
tify to  ita  pr^iiaratlon  and  execotlon;  but 
this  provision  was  Inserted  by  amendment 
adopted  in  1802,  and  merely  followed  tbe  Jo* 
diclal  declaration  to  that  effect  In  Be  Flint's 
Estate,  100  Cal.  395,  34  Pac.  863,  our  Code 
provisions  and  tbe  policy  of  the  law  are  fully 
considered;  and  In  re  Wax's  Estate,  106  CaL 
343,  39  Pac.  624,  adopte  tbe  toteipretatkm 
above  quoted. 

1  Code  CiT.  Proc.  |  1881,  subd.  2,  provides 
that  "an  attorney  cannot,  without  the  consent 
of  his  client,  be  examined  as  to  any  communi' 
cation  made  by  tlie  client  to  htm.  or  his  advice 
given  thereon  in  the  course  of  professional  em- 
ployment" 
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2.  Dr.  John  Lagan  was  called  as  a  witness 
by  proponent  He  was  a  practicing  pbysl- 
clan  and  surgeon,  attended  tbe  deceased  pro- 
fessionally during  his  last  sidcness,  and  was 
a  subscribing  wltneas  to  the  wllL  These 
facts  were  brought  forth  upon  his  direct 
examination.  After  detailing  the  circnm-, 
stances  attending  the  execution  of  the  will, 
he  was  ashed— still  upon  direct  examina- 
tion—his  opinion  of  the  "mental  sanity"  ot 
the  deceased  at  the  time  of  such  execution, 
and  answered:  '*At  the  time  he  signed  he 
appeared  to  me  to  be  of  sound  mind.  That 
is  my  (pinion."  Upon  cross-examination  the 
court  permitted  counsel  to  biterrogate  the 
witness  as  to  the  character  of  his  patient's 
affliction,  which  appeared  to  be  serous  apo- 
plexy, resulting  In  hemlplegy,  and  to  show 
that  the  brain  Is  Involved  and  affected  by 
this  disease;  likewise,  that  the  accompany^ 
Ing  paralysis  evinced  Itself  upon  the  Thurs- 
day preceding  the  Monday  upon  which  the 
will  was  executed  and  the  testator  died. 
In  addition,  the  witness  was  Interrogated  as 
to  the  disclosures  which  the  autopsy  made 
of  the  physical  condition  of  the  deceased, 
and  finally  he  was  subjected  to  a  cross-ex- 
amination, keen  and  comprctaenslve,  touch- 
ing his  professional  learning  and  qualifica- 
tions, and  as  an  expert.  Appellant  contends 
that  this  cross-examination  was  error^Flrst, 
In  violating  the  privilege  accorded  by  sec- 
tion 1S81,  subd.  4.  of  the  Code  of  Civil  Pro- 
cedure;3  and,  second,  in  permitting  a  cross- 
examination  touching  the  expert  qualifica- 
tions of  a  witness  who  had  I>eeQ  called  to 
testify,  as  would  an  ordinary  layman,  mere- 
ly to  the  mental  condition  of  tbe  deceased 
at  the  time  he  was  called  In  to  attest  tbe 
wUL  But  these  objections  are  not  to  be  up- 
held. In  making  bis  attending  pbysiclan  a 
subscribing  witness  to  his  will,  tbe  deceased 
did  exactly  what  he  efCected  In  the  case  ot 
his  attorney  at  law,— waived  the  privilege, 
and  Invited  a  full  and  proper  examination 
of  the  matters  and  facts  upon  which  tbelr 
Hps  would  otlierwise  have  been  sealed.  The 
evidence  was  not  objectionable  as  evoking 
prlvileffed  matter,  and  was  pertinent  and  ad- 
mlsaibie,  If  wltbin  tbe  range  of  legitimate 
cross-cxaininntlon.  And  that  it  was  we  en- 
tertain no  doubt.  Upon  direct  examination 
the  jury  was  Informed  that  tbls  witness  was 
a  pbysician  and  surgeon,  with  years  of  ex- 
perience and  practice,  and  that  be  was  the 
physician  who  attended  the  testator  during 
his  Inst  sickness.  Then,  for  their  enlighten- 
ment, he  is  asked  bis  opinion  of  the  mental 
condition  of  tbe  testator  at  tbe  time  of  tbe 
t*n(tamentary  act,  and  answers  that  he  was 
of  sound  mtnd.  Tlie  answer  to  the  ques- 
tion of  necessity  Involved  the  use  of  the  In- 


aCode  Civ.  Proc.  §  1881,  aubd.  4,  provides 
that  "a  licensed  pbysician  or  surjreon  cannot, 
without  the  conaout  of  bin  patifnt,  be  cxnniiued 
in  a  civil  action  as  to  any  information  iic<iuirt'd 
ia  atti^nilinR  tbe  pntit'iit  which  was  n(>ct>8tutry  to 
enable  him  to  prescribe  or  act  for  the  patient." 


tlmate  knowledge  by  the  physician  acquired 
In  prescribing  for  and  treating  his  patient 
It  would  be  absurd  to  soy  that  It  was  to  be 
limited  to  the  outward  seeming  and  appear^ 
ance  of  the  patient  at  tiiat  particular  mo- 
ment or.  In  other  words,  that  the  witness 
would  have  been  Justified  in  answering  (ex- 
empli gratia)  tliat  from  external  appear- 
ances, and  Judging  as  a  layman,  his  opinl<n 
was  that  he  was  of  sound  mind,  but  that  us- 
ing his  pntfesslonal  skill  and  knowledge  and 
Intimate  acquaintanceship  with  the  patioit 
acquired  as  his  physician,  his  opinion  was 
that  he  was  mental^  incompetent  Having 
answered  that  In  his  opinion  the  man  was 
of  disposing  mind,  tbere  were  open  to  the 
cross-examhier  two  fldids  of  Inquiry:  First 
the  soundness  of  the  witness'  Judgment  or. 
In  other  words,  bis  quaUflcations  ms  an 
alienist;  and,  second,  the  character  of  the 
patient's  Infirmities,— that  Is  to  say,  tbe  facts 
and  drcnmstances  up<Hi  which  the  Judg- 
ment vras  exercised  and  the  condoslm 
reached.  The  cross-examhiation  was  con- 
fined within  these  bounds,  and  was  strictly 
proper. 

3.  The  Jury,  finding  upon  special  Inues, 
declared  that  Mulltai  neither  subscribed  nor 
authorlxed  the  subscription  of  his  name  to 
the  will;  that  no  such  subscription  was 
made  In  the  presence  of  the  attesting  wit- 
nesses, or  acknowledged  by  deceased  to 
have  been  made  by  him  or  by  bis  authority; 
that  the  instrument  was  never  declared  by 
Mullin  to  the  attesting  witnesses  to  be  his 
last  will;  that  the  attesting  wltiiesses  did 
not  sign  In  the  presence  and  at  the  request 
of  Mullin;  that  the  Instrument  was  not  wit- 
nessed as  a  will  by  two  competent  wit- 
nesses, each  signing  his  name  in  the  pres- 
ence of  Mullin  and  at  his  request;  and, 
finally,  that  Mullin  did  not  moke  his  mark 
to  said  will  in  the  presence  of  said  8ul>scrlb> 
ing  witnesses.  These  findings  are  absolute- 
ly without  support,  excepting  such  as  they 
receive  from  the  conclusion  reached  and  ex- 
pressed by  the  Jury,  that,  at  the  time  of  the 
making  of  the  will,  Mullin  was  not  of  sound 
and  disposing  mind.  If  Into  each  of  these 
special  verdicts  It  is  to  be  read,  by  intend- 
ment, that  none  of  tiiese  things  was  dene 
because  Mullin  was  not  of  soimd  and  dis- 
posing mind  at  the  doing  of  them,  then  these 
findings  may  at  least  be  understood.  If  not 
api)roved.  But  If  they  are  to  be  accepted 
for  tlicir  face  value,  as  declarations  by  tlie 
Jury  that  the  acts  did  not  take  place,  and 
the  alleged  facts  had  no  existence,  then  are 
they  at  absolute  variance  with  the  uncontra- 
dieted  testimony.  Three  persons  were  pres- 
ent at  the  time  of  the  execution  of  the  wUL 
All  were  called  as  witnesses.  All  testified 
to  substantially  the  same  occurrences,  and 
there  was  no  conflicting  or  opposing  evi- 
dence. The  testimony  of  the  witness  Proc- 
tor, corroborated  by  that  of  the  other  two. 
Is  as  follows:  **I  walked  around  to  the 
right  of  the  bed,  and  asked  Mr.  MuIUa  U  tie 
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deftlred  me  to  read  the  Instrument  that  I 
held  in  my  hand.  He  said  '¥e8.'  I  read  It 
In  ft  loud  tone  of  Toice,  and  when  I  finished 
I  asked  him  If  that  was  the  dlspoaltlon  be 
wanted  made  of  his  property.  He  said 
'Yes.'  I  said,  'Do  you  want  yonr  wife  to 
act  as  executrix  without  bonds?  He  eald 
'Yes.'  I  then  said,  'Please  sign  this  Instru- 
ment,* and  he  made  a  motion  with  his  right 
hand  to  reach  up  this  way  (showing),  and  I 
reached  and  handed  him  the  pen  that  was 
on  the  stand.  He  made  the  remark,  as  I 
put  the  pen  In  his  hand,  'I  am  afraid  I  can- 
not sign  It.'  Doctor  Lagan  supported  his 
1>ack,  his  hand  trembled  considerably,  and  I 
aald,  'If  yon  cannot  sign  your  name,  Mr. 
Mullln,  It  is  not  neceraary,  under  the  law. 
You  can  make  your  cross,  and  I  can  sign  It 
for  you,  If  you  so  direct  me.'  He  says, 
'Very  well;  do  so.'  He  made  his  cross  by 
my  supporting  his  wrist  and  hand.  He  held 
the  pen  In  his  fingers;  his  hand  was  trem- 
bling very  percei>tlbly;  and  I  steadied  his 
hand,  and  he  made  bis  mark.  I  then  stepped 
to  the  stand,  and  wrote  'Henry  E.  Mullln,' 
OB  It  appears  there,  and  my  name  to  the  left 
of  it,  as  a  witness  to  that  mark;  and  I  then 
stepped  back  to  his  bedside,  and  said,  'Mr. 
Mullin,  what  is  this  Instrument?'  and  he 
replied.  That  Is  my  will.'  I  asked  him,  'Do 
yon  request  Doctor  Lagan,  Mr.  Duggan,  and 
myself  to  witness  It?  He  answered  'Yes.' 
We  each  of  us  signed  our  name  at  the  bot- 
tom of  the  Instrument  as  they  appear  on  the 
instrument."  This  evidence  does  not  require 
analysis.  It  shows  a  legal  execntlon  of  the 
instrument,  provided  the  deceased  had  suffl- 
rlent  mental  capacity  and  understanding, 
and  it  is  not  contradicted.  In  re  Oullfoyle, 
90  Cal.  508,  31  Pac.  553.  The  judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial  upon  the 
contest. 

We  concur:  TEMPLE,  J.;  McFABLAND, 

J. 


BELMONT  MINING  &  MILLING  00.  t. 
COSTIGAN  et  al. 
(Supreme  Court  of  Colorado.    Nor.  6,  18&5.) 

RbFBBBB  — ADTHoaTTT  — AHBRDMKirr  OT  COM- 
PLAINT— HbaSDSK  or  DlMAQBS. 

1.  Under  a  reference  to  take  testimony  and 
report  the  same  and  findiags  of  fact  thereon,  to 
commence  on  a  certain  day,  plaintiff  to  have 
till  a  certain  day  to  introduce  his  testimony  and 
defendant  till  a  certain  day  to  introduce  his, 
the  referee  has  no  power  to  grant  a  continu- 
ance. 

2.  A  referee  to  take  tefltimony  and  report 
same  and  findings  of  fact  thereon  has  no  author- 
ity to  hold  the  complaint  insufficient. 

3.  Where  no  objection  has  been  made  to 
the  sufficiency  of  a  complaint  up  to  the  time 
the  case  is  referred  to  a  referee,  aiid  he.  with- 
ant  authority,  holds  Uh  Btatements  insufficii>tit, 
It  is  error  for  the  court  to  refuse  an  amendment, 
aske^  <m  its  indicating  tLat  t)ie  report  of  the 
referee  would  be  confirmed  on  the  ground  of  the 
iiurafficiency  of  the  complaint,  the  action  being 


to  restind  a  contract  for  deceit,  and  the  on^ 
defect  in  the  complaint  being  omission  of  an  al- 
leRntioo  tliat  plamtiff  was  damaged  by  the  de* 

ceit, 

4.  Where,  in  coDsideratiou  of  extension  of 
time  to  pay  purobuBP  money  of  mining  yroin-rty, 
the  vendee  gives  notes  Becured  by  deed  of  trust 
on  the  property,  and  agrees  with  the  vendor 
that  he  will,  till  paj'ment  of  the  debt,  work  the 
mice  in  mine  fashion,  the  meaaure  of  damat^es 
for  l>reacb  of  such  nKreemeiit,  for  which  the 
vendor  only  has  a  cause  of  action,  is  the  injury 
to  the  security. 

Error  to  district  court,  San  Miguel  county. 
Action  by  the  Belmont  Mining  &  Milling 
Company  against  George  P.  Costlgan  and 
others.  Judgment  for  defendants.  Plalntift 
brings  error.    Reversed.  ' 

On  October  22,  1888,  the  plaintiff  brought 
Its  action  for  the  purpose  of  rescinding  a  con- 
tract of  sale  of  the  Belmont  mine,  made  to 
the  plaintiff  by  the  defendants,  the  cause  of 
the  action  being  that  the  defendants  had 
been  guilty  of  deceit,  upon  which  the  plain- 
tiff, to  Its  Injury,  relied  in  making  the  pur- 
chase. Another  object  of  the  suit,  or  rath- 
er an  Incident  thereof,  was  to  obtain  a  de- 
cree of  court  canceling  certain  promissory 
notes  and  a  certain  trust  deed  given  to  se- 
cure the  payment  of  the  same,  which  said 
notes  and  trust  deed  purported  to  have  been 
given  by  the  company  for  i>art  purchase 
price  of  said  mine,  but  which,  the  plaintltC 
alleged,  were  fraudulently  given.  Upon  the 
filing  of  the  complaint,  a  temporary  writ  of 
Injunction  was  Issued  restraining  the  defend- 
ants from  selling  the  property  under  the  pro- 
visions of  the  trust  deed,  which  temporary 
Injunction  was  thereafter,  In  the  following 
January,  on  application  of  the  defendants, 
dissolved,  at  the  time  they  filed  their  answer 
and  counterclaim.  A  replication  to  the  an- 
swer and  counterclaim  was  filed  by  the 
plaintiff,  and  upon  the  7th  of  June,  by  agree- 
ment of  parties,  the  cause  was  referred  to  a' 
referee,  with  authority  to  take  testimony 
and  proofs  offered  in  behalf  of  both  parties, 
and  report  the  same,  together  with  his  find- 
ings of  fact  thereon,  at  the  next  regular 
term  of  court.  The  order  further  provided 
that  the  plaintiff  should  have  until  the  15th 
day  of  July,  1880,  to  present  Its  evidence  in 
chief,  the  defendants  until  the  15th  day  of 
August,  1889,  to  present  their  evidence  in 
chief,  and  the  plaintiff  to  have  from  the 
15th  of  August  till  the  1st  of  September  to 
introduce  rebuttal  evidence.  At  the  time 
designated  for  beginning  the  taking  of  tes- 
timony In  behalf  of  plaintiff,  the  latter  ap- 
plied to  the  referee  for  a  continuance,  as  It 
was  not  then  ready  to  proceed.  This  appli- 
cation was  denied  by  the  referee,  on  the 
ground  that,  under  the  order  of  reference,  he 
had  no  authority  to  grant  It.  The  plaintiff 
then  began  to  Introduce  testimony,  but,  up- 
on an  objection  interposed  by  the  counsel  for 
defendants,  the  referee  refused  to  hear  any 

I  testimony  by  the  plaintiff,  on  the  ground 
that  the  facta  set  forth  in  the  complaint  did 

I  not  constitute  ft  cause  of  action,  althougb 
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the  defendants  seem  not  to  have  made  that 
point.  The  referee  then  proceeded  to  take 
the  tstlmony  ofTered  by  defendants  In  sup- 
port of  the  matters  set  up  In  their  counter- 
claim, and  In  due  time  filed  the  same,  and 
reported  his  findings  of  fact  to  the  court,  to 
the  effect  that  the  defendants  were  entitled 
to  a  Judgment  of  f4,000  damages  against  the 
plalntlfC  upon  their  counterclaim,  by  reason 
of  the  failure  of  plaintiff  to  work  the  mine 
In  mine  fashion  and  properly  timber  the 
same,  as  It  agreed  to  do  as  a  part  of  its  con- 
tract with  the  defendants  when  the  notes 
and  trust  deed  were  given.  At  the  following 
term  of  court  plaintiff  filed  Its  motion  for  a 
rehearing  or  new  trial,  and  Its  exceptions  to 
the  report  of  the  referee  on  various  grounds. 
This  the  court  overruled,  and  ordered  the  re- 
port and  findings  of  the  referee  to  stand  rati- 
fied and  confirmed,  and  at  once  proceeded  to 
render  judgment  against  the  plaintiff  upon 
said  report.  In  favor  of  the  defendants,  for 
94,000  and  costs.  Before  the  Judgment  was 
rendered,  however,  when  the  court,  In  Its 
opinion  given  upon  deciding  the  motion  for 
a  rehearing.  Indicated  that  the  report  would 
be  confirmed  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action,  and  that  the  Judg- 
ment of  the  referee  thereupon  coincided  with 
the  opinion  of  the  court,  the  plaintiff  asked 
leave  to  amend  the  complaint  to  coincide 
with  the  views  of  the  court,  so  tliat  the 
complaint,  when  amended,  should  contain 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; but  the  court  refused  to  allow  amend- 
ments to  be  made,  and  entered  the  Judg- 
ment, notwithstanding  such  application. 

Pattison.  Edaall  &  Hobson  and  E.  E.  Whit- 
ted,  for  plaintiff  in  error.  H.  M.  Hogg,  Pence 
&  Pence,  and  (leoi-ge  P.  Goatlgan,  Jr.,  for  de- 
fendants tn  error. 

CAMPBT:LL,  J.  (after  stating  the  facts). 
The  principal  errors  assigned  and  argued  by 
plaintiff  in  error  are;  First,  that  the  roforoo 
erred  in  refusing  its  application  for  a  con- 
tinuance ;  second,  that,  under  the  order  of  ref- 
erence, which  was  merelj  that  the  referee 
should  take  all  the  testimony  offered  by  both 
parties  and  report  his  flndlngs  of  fact  there-  , 
on  to  the  cowt,  the  referee  was  without  Ju- 
risdiction, and  acted  contrary  to  bis  authority 
In  assuming,  to  determine  an  Issue  of  law, 
and  In  holding  that  the  complaint  did  not 
state  facta  sufficient  to  constitute  a  cause  of 
action,  and  by  rofuslng  to  permit  any  testi- 
mony In  'lUDDort  thereof  to  be  Introduced; 
thlnl,  that  the  court  erred  In  eonflrmlng  the 
ri'port  and  flndlngs  of  the  referee;  fourth, 
that  the  court  erred  in  refusing  to  allow  Che 
pliiinllff  to  amend  Its  complaint,  and  In  re- 
fusing to  set  apide  the  report  of  the  referee, 
and  In  not  alloTving  a  new  tilal  to  be  had; 
fifth,  tliat  the  counterclaim,  as  well  as  the 
evidence  In  supiwrt  thereof,  was  Insufficient  | 
to  Justify  the  finding  of  fact  that  the  de-  | 


fendonts  had  suffered  damage  to  the  extent 
of  $4,000  by  reason  of  the  alleged  Improper 
working  of  the  mine  by  plaintiff. 

As  to  the  first  error  OEelgned,  we  are  satis- 
fied tliat,  under  the  order  of  reference,  the 
referee  had  no  power  to  grant  the  eontina- 
ance  asked  by  the  plaintiff.  The  order  of 
reference  was  not  general.  When  a  referee 
Is  given  power  to  detennine  issues  of  law  and 
fact,  '.t  has  been  held  that  his  powers,  r  to 
that  case,  are  coextensive  with  those  of  the 
court  But  this  order  of  reference  was  Um- 
Ited,  and  thereunder  the  only  power  of  the 
referee  was  to  take  testimony  during  the 
times  specified  In  the  order,  and  report  his 
findings  of  fiict  thereupon  in  accordance 
therewith.  Beever  t.  White,  8  Utah,  18S,  30 
Pac.  686. 

Ab  to  the  contention  that  the  referee  had 
no  power  to  pass  upon  the  sofflciency  of  the 
complaint,  we  are  of  opinion  that  under  the 
order  of  reference,  no  such  i>ower  was  given 
to  him;  hut  the  question  is  whether  or  not 
his  exercise  of  such  function  Is  one  by  which 
the  plaintiff  was  prejudiced,  and  whether  it  Is 
sufficient  ground  for  a  reversal  of  the  Judg- 
ment. The  defendants  In  error  strenuonsly 
contend  that  even  though  such  ruling  upon 
the  Issue  of  law  by  the  referee  was  error, 
nevertheless,  as  in  the  Judgment  of  the  court 
the  complaint  was  Insufficient,  the  rulings  of 
the  court  approving  the  findings  of  fact  of  th^ 
referee,  as  wtXl  as  his  findings  upon  the  issue 
of  the  law,  were,  in  result  the  same  as  if 
the  case  had  been  tried  before  the  court 
without  the  Intervention  of  the  referee,  and 
that  such  ruling  of  the  court  cannot  now  be 
disturbed.  The  confirmation  of  the  referee's 
report  was  confessedly  made  because  of  the 
Insufficiency  of  the  complaint,  though  the  rec- 
ord, unless  It  be  by  inferrace,  does  not  show 
what,  bk  the  oi^Ion  of  the  court,  was  tht 
defect  in  the  pleading. 

It  Is  unquestionably  true  that  the  granting 
or  refusing  of  an  amendm^t  to  a  pleading  is 
within  the  legal  discretion  of  the  trial  court, 
which  discretion  will  not  be  Interfered  with 
by  a  court  of  review  unless  It  has  h?er 
abused.  It  is  argued  by  the  defendants  In 
error  that,  when  the  court  dissolved  the  tem- 
porary  writ  of  injunction.  Its  ruling  was  based 
,  upon  the  insufficiency  of  the  complaint  We 
are  favored  with  the  written  f^plnlw  of  the 
Judge  upon  the  application  of  the  defendants 
to  dissolve,  from  which  It  appears  that  the 
ruling  of  the  court  was  based  upon  two  prop- 
ositions: First,  that  the  injunction  was  im- 
properly granted,  because  a  notice  of  lis 
pendens  filed  )y  the  plaintiff  In  the  office  of 
the  county  clerk  and  recorder  where  the  prop- 
erty was  situate  would  have  been  entirely 
sufficient  to  protect  plaintiff's  Interests,  and 
would  have  acconiplltihed  the  same  piupose 
as  would  the  injunction;  second,  that  the 
cause  of  action  stated  In  the  complaint  was 
one  in  equity,  viz.  for  a  rescission  of  the  con- 
I  tract  on  the  ground  of  fraud,  and  that  injunc- 
I  tlve  relief  restraining  the  defendants  from  a 
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mie  of  tbe  mine  in  question  under  the  terms 
of  tlie  trust  deed  whlcli,  it  was  alleged,  had 
been  fraudulently  given,  and  was  not  the  act 
of  the  plaintiff  company,  ought  not  to  be 
pranted,  for  the  reason  that  the  cause  of  ac- 
tion ^-as  based  upon  a  rescissioa  of  the  con- 
tract, thus  dlsafflraiing  the  contract,  and  such 
relief  could  be  granted  and  was  proper  only 
in  case  the  plaintiff  affirmed  the  contract  and 
sued  for  damages,  and  Tvhere  the  complaint 
by  other  auctions  made  it  proper  and  equi- 
table, under  the  circumstances,  to  prevent  a 
cloud  being  cast  upon  plaintiff's  title  or  to 
preserve  the  property,  pending  the  suit,  to 
tie  applied  to  the  satisfaction  of  any  Judg- 
ment the  plaintiff  might  recover.  We  have 
no  hesitation  in  saying  that  the  ruling  of  tbe 
court  In  dissolving  the  injunction  was  cor- 
rect for  the  two  reasons  given;  but  a  careful 
reading  of  the  opinion  of  the  district  Judge 
gatlsfles  us  that  there  was  no  intimation  by 
him  at  that  time  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  the  object  of  which  was  to  obtain  a 
rescission  of  the  contract,  and  the  subsequent 
act  of  the  court  in  referring  the  cagse  for  evi- 
dence to  be  taken  would  have  been  entirely 
useless  had  the  court  been  of  tbe  opinion  that 
the  complaint  was  Insufficient,  and  the  court 
would  probably  not  make  a  needless  order. 
So  the  «itlre  argument  of  defendants  that 
plaintiff  at  that  time  was  advised  that  its 
complaint  was  insufficient,  and  that  it  was 
guilty  of  laches  in  not  sooner  applying  for 
leave  to  amend  Its  complaint,  la  untenable; 
and,  Inasmuch  as  no  objection  In  the  way  of 
demurrer  was  interposed  by  the  defendants, 
and  the  record  not  disclosing  In  any  way  that 
the  alleged  Insnfflciency  of  the  complaint  was 
brought  to  the  attention  of  the  plaintiff  until 
the  referee  assumed  to  pass  upon  It,  we  can- 
not say  that  the  application  of  the  plaintiff 
for  leave  to  amend,  even  at  the  time  It  was 
Interposed,  came  too  late. 

Bnt  tbe  power  of  the  referee,  under  tbe  or- 
der of  reference,  which  was  his  sole  author- 
ity In  the  premises,  was  limited  to  the  taking 
of  all  the  evidence  offered  by  both  parties, 
and  the  reporting  of  findings  of  fact.  Hence, 
tbe  referee  should  have  permitted  the  plain- 
tiff to  Introduce  evidence  in  support  of  its 
complaint,  and  have  reported  to  the  court 
tbe  evidence  taken,  together  with  his  findings 
of  fact  thereon,  and  left  to  the  court  the  de- 
dsion  of  any  legal  questions  as  to  the  suffi- 
ciency of  plaintiff's  pleading;  and  he  should 
not  have  assumed  to  himself  tbe  authority  to 
determine  questions  of  iaw.  By  so  attempt- 
ing, he  was  going  beyond  his  power  Just  as 
clearly  as  he  would  have  done  had  he  favor- 
ably entertained  the  application  of  the  plain- 
tiff for  additional  time  to  take  testimony. 
While  this  court  is  loath  to  review  and  re- 
verse a  ruling  of  the  lower  court  In  a  matter 
where  it  acta  upon  its  legal  discretion,  yet, 
when  It  appears  that  there  has  been  an  abuse 
thereof,  such  as  this  record  discloses.  It  is 
the  duty  qI  this  court  so  to  declare.  We  have 


examined  the  complaint  with  some  care,  and 
find  It  contains  a  sufficient  statement  of  a 
cause  of  action  for  the  reacisslon  of  tlie  con- 
tract, with  the  possible  exception  that  It  does 
not  state  with  sufQclent  particularity  that  the 
plaintiff  was  legally  damaged  by  the  alleged 
misrepresentations  and  deceit  of  the  defend- 
ants. In  such  an  action  there  must  be  al- 
leged "the  telling  of  an  untruth,  knowing  It 
to  be  an  untruth,  with  Intent  to  induce  a 
man  to  alter  his  condition,  and  his  alt»lng 
his  condition  in  consequence,  whereby  he  sus- 
tains damage."  Watson  v.  Ponlson,  15  Jur. 
1111;  Mtag  V.  Woolfolk,  116  U.  S.  509,  6 
Sup.  Gt.  488.  The  allegations  of  deceit  and 
other  necessary  averments,  with  the  excep- 
tion noted,  are  sufficiently  explicit;  and  If  to 
the  complaint  there  should  be  added  the  state- 
ment that  tbe  plaintiff  sustained  damages 
therefrom,  tbe  pleading  would  be  sufficient, 
if  sustained  by  the  proper  proof,  to  warrant 
the  court  In  rescinding  the  contract  of  pur- 
chase. This  amendment  to  the  complaint 
should  have  been  allowed,  and  It  was,  under 
the  circumstances  of  this  case,  an  aboae  of 
discretion  to  refuse  leave  to  make  it. 

It  is  alleged  in  the  counterclaim  that  the 
original  contract  of  sale  was,  by  mutual 
agreement  of  the  parties,  modified,  whereby, 
at  the  request  of  the  vendee,  it  was  given  an 
extension  of  time  for  the  pigment  of  the  bal- 
ance of  tbe  purchase  price,  which  agreement 
of  forbearance  was  evidenced  by  tbe  notes 
and  deed  of  trust  which  the  plaintiff  In  its 
complaint  represents  aa  fraudulent  As  a 
part  of  this  subsequent  agreement,  and  as  the 
consideration  for  this  extension  of  time,  the 
counterclaim  further  alleges  that  the  vendee 
agreed  to  work  the  mine  In  mine  fashion  until 
the  full  Indebtedness  was  paid.  A  breach  of 
this  contract  by  the  plaintiff  Is  alleged.  In  that 
the  plaintiff  improperly  worked  the  mine  to 
the  injury  of  tbe  defendants.  There  was  evi- 
dence tending  to  establish  this  improper  work- 
ing, upon  which  tbe  court  rendered  Judgment 
against  the  plaintUI  for  $4,000.  Evidently 
the  court  proceeded  upon  the  theory  that  the 
measure  of  damages  applicable  to  this  case 
was  the  same  as  though  the  defendants  were 
In  possession  of  the  property,  or  owners  of 
the  Inheritance.  If,  as  defendants  in  error 
contend,  the  rule  of  damages  Is  that  applicable 
where  the  mortgagee  sues  for  injury  to  the 
mortgaged  property,  the  rights  of  the  defend- 
ants depend  upon  the  nature  of  their  interest 
In,  or  their  title  to,  the  property  covered  by 
the  trust  deed.  In  those  states  (as  in  Masaa- 
chusetts)  where  a  mortgagee  takes  the  legal 
title  to,  and,  as  against  the  mortgagor.  Is  at 
once  entitled  to  tbe  possession  of,  the  mort- 
gaged property,  for  an  injury  to  the  inherit- 
ance the  mor^agee  may  recover  against  the 
mortgagor  or  a  stranger,  notwithstanding  the 
security  may  not  be  Impaired,  on  the  ground 
that  he  is  entitled  to  have  tbe  property  as 
mortgaged  held  intact  until  his  indebtedness 
is  fully  paid.  This  Is  upon  the  ground  that 
the  1^1  title  Is  vested  In  tbe  mortgagee,  and 
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Ills  right  to  immediate  possession;  and  wben 
a  recovery  Is  had  by  the  mortgagee  he  must 
apply  the  amount  thereof  upon  the  debt  due. 
Byrora  v.  Chapin,  113  Mass.  308;  King  v. 
Bangs,  120  Mass.  014.  In  those  states  (as  in 
Now  York  and  New  Jersey)  where  the  mort- 
gagee has  merely  a  lieu  upon  the  mortgaged 
property,  he  can  only  recover  for  the  Imiialr- 
ment  of  his  security,  however  much  injury 
may  have  Iwen  done  to  the  land.  Lane  v. 
Hitchcock,  14  Johns.  213;  Van  Pelt  v.  Mc- 
Graw,  4  N.  y.  110;  Gardner  v.  Heartt,  3 
Denio,  232;  Schalk  v.  Kingsley,  42  N.  J.  Law, 
32.  In  Colorado  a  mortgagee  has  only  a  lien 
upon  the  mortgaged  proi>erty.  Kailroad  Co. 
T.  Beshoar,  8  Colo.  32,  6  Pac.  63fl.  But  a 
trust  deed  or  mortgage  with  power  of  sale 
conveys  the  legal  title  to  the  trustee.  Ste- 
phens V.  Clay,  17  Colo.  489,  30  Pac.  43;  Reid 
V.  Sullivan,  20  Colo.  498,  39  Pac.  338.  But 
the  right  of  possession  remains  with  tlie  gran- 
tor until  a  sale  for  default  is  made.  And  Just 
here  should  be  noted  the  status  of  this  action 
and  of  the  claim  for  damages  under  the  coun- 
terclaim at  the  time  of  the  trial.  The  trustee 
was  properly  a  party  to  this  action  only  be- 
cause he  held  the  legal  title,  and.  when  the 
injunction  was  dissolved,  as  to  him  the  ac- 
tion should  have  been  dtsmissed.  The  con- 
troversy thereafter  was  between  the  vendor 
and  vendee  upon  the  issues  as  to  the  deceit 
of  the  owners  of  the  notes,  as  set  forth  In  the 
complaint,  and  as  to  the  breach  of  the  con- 
tract by  tlie  plaintiff,  as  set  up  in  the  counter- 
claim. Upon  this  question  of  damages,  the 
rule  for  establishing  them  should  be  the  same 
as  though  there  were  an  Independent  action 
brought  by  the  owners  of  the  uote  for  an  In- 
Jury  to  the  property  which  was  security  for 
the  payment  of  the  debt.  This  cause  of  ac- 
tion for  damages  grows  out  of  a  breach  of 
contract,  whose  consideration,  on  the  part  of 
defendants,  was  the  exteuslon  of  the  time  of 
payment;  but  Its  performance  does  not  pur- 
port to  be  secured  or  to  be  enforced  by  the 
tnistoe  by  any  power  given  him  by  the  trust 
deed.  It  was  not  one  of  the  conditions  of  the 
tnist  deed,  for  default  in  the  performance  of 
which  the  trustee  miglit  declare  a  forfeiture, 
or  divest  the  equitable  title  of  the  property 
still  remaining  in  the  plaintiff  comiMUiy.  It 
was  one  accruing  to  the  vendors,  and  not  to 
the  trustee. 

The  only  remedy  of  the  defendants,  who 
wore  the  owners  of  the  note,  was  to  sue  for 
damages  for  nonperformance.  The  naked  le- 
gal title  to  this  property  was  in  the  trustee, 
Imt  he  liad  no  concern  with  this  contract  with 
the  plnintlff  as  to  the  working  of  the  mine, 
nor  could  he  sue  for  Us  breach.  He  held  the 
legal  title  In  trust,  tlio  ecpiitnble  title,  or  eq- 
uity of  rc<lonii)tion.  licing  In  the  debtor,  and 
his  trust  was  for  the  l^nefit  of  both  the  delrt- 
or  and  the  creditor.  L'pon  the  payment  of  the 
notes  he  must  roconvoy  the  property  to  the 
debtor.  If  they  are  not  paid  accnnllng  to  the 
agreement,  then,  iiiK)n  the  appilcallon  of  the 
payees,  be  must  sell  the  property,  aod  apply 


the  proceeds  in  accordance  with  the  direc- 
tions contained  hi  the  deed  of  trust  The 
payees  may  or  may  not  acquire  the  legal  title 
to  the  property  at  the  sale.  Their  only  in- 
terest therein  is  by  way  of  security  for  their 
claim.  If  that  security  Is  not  impaired,  they 
suffer  no  damage,  although  the  land  itself 
may  become  of  less  value  by  reason  of  the 
wrong  complained  of.  The  trustee  Is  the 
holder  of  the  legal  title,  but  the  beneficiaries 
have  only  an  equitable  interest  or  lien  upon 
the  property,  and  stand  In  the  same  relation 
thereto  as  would  a  mortgagee.  Neither  has 
any  legal  title  thereto.  Both  have  only  a  lien 
upon  the  property  as  security  for  their  debt. 
Until  they  have  a  right  to  the  possession  of, 
or  buy  In,  the  property,  they  can  recover  for 
injuries  to  It  only  to  the  extent  that  their  se- 
curity is  impaired.  At  the  time  of  this  trial 
the  situation  was  such,  so  far  as  the  evidence 
shows,  that  nothing  more  could  be  recovered 
by  the  defendants  than  to  the  extent  of  the 
impairment  of  their  security.  "The  action 
must  rest  upon  proof  that,  l>efore  the  allied 
Injury,  the  mortgaged  premises  were  of  suffi- 
cient value  to  pay  plaintiff's  mortgage,  <ir  a 
part  of  it,  and  that,  by  reason  of  such  mjur)*. 
they  became  inadequate  for  that  purpose." 
Schalk  V.  Kingsley,  supra:  1  Jones,  Mortg.  S 
454.  But  there  ts  an  entire  absence  of  proof 
as  to  this.  But  if  the  Massachusetts  rule, 
adopted  by  the  trial  court,  was  proper,  the 
evidence  was  Insufliclent  to  sustain  the  Judg- 
ment. Under  that  rule  the  injury  to  the  land 
is  the  measure  of  damages,  but  the  cost  of  re- 
pairing the  workings  Is  not.  necessarily,  (lie 
measure  of  that  injury.  Plaintiff's  develop- 
ment of  tlie  mine,  aside  from  the  Improper 
work,  to  repair  which  would  cost  ?4,0^i0. 
might  still  enliance  the  value  of  the  property 
more  than  that  amount;  but  the  evidence  is 
iusufflcient  to  enable  us  to  determine  this. 
For  the  reasons  given,  the  cause  should  be  re- 
verse*l,  and  remanded  for  further  proceedings 
In  accoi-dance  with  this  opinion.  Uereraed. 


BELMONT  MINING  &  MILLING  CO.  et  nl. 

V.  COSTIGAN  et  al. 
(Supreme  Court  of  Colorado.   Nov.  6,  ISiO.t 
I s/u.vcTios— Actios  os  Bosd— D.^maoes — Attok- 
NEi's  Fices—Intebbst— Costs. 

1.  In  nn  nction  on  an  injunction  bond,  plnin- 
tiff  is  entitlMl  to  recover  as  damnRcs  the  amount 
paid  as  coimsel  fees  for  servk-ca  remliTi'ii  in 
difsolviiig  the  injunction.  Tabor  v.  Clark,  'Si 
Vac.  181,  13  Colo.  4M,  followed. 

2.  "Where  an  advertised  sale  of  land  under 
a  trust  dopd  is  tcmporftrily  enjoined,  and.  on 
subsequent  sale,  fails  to  bring  suliioipnt  to  i>.ij" 
the  secured  debt,  in  an  action  on  the  injuiic- 
tion  bond,  interest  on  tiie  amonnt  of  the  dclit 
during  the  time  the  sale  was  dt^yed  is  not  an 
elomont  of  damnRe,  in  the  tibsenco  of  evidence 
that  the  projK'rty  would  probably  have  Ixx'n 
sold  Ht  the  time  first  fixed  for  the  sale  for  a 
sum  equal  to  or  greater  than  that  for  which  it 
WHK  finally  uoid. 

3.  Wliere  a  sale  of  \am\  uniler  a  tnint  ditil 
is  temporarily  enjoined,  and  does  not  at  a  suli- 
scquent  sale  briug  the  amoant  secored  by  the 
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(loed,  ordinarily,  nn  element  of  damnge  would 
bo  the  differenoe  between  wlwit  wna  nctiinlly  ro- 
nlized  from  the  snip,  and  what  would  nnTe 
liet'n  prolinhly  realized,  bad  not  the  injunction 
delayed  the  sale. 

On  Rfhearing. 

tVTirrp  n  jinlpmont  in  nn  nctlon  for  dnm- 
osps  is  reversed,  on  ajipi'ttl,  nu  to  one  of  the  ileius 
ut  damage  ultowed,  and  the  ap|)elli'i>8  waive  any 
claim  to  the  judsnient  in  cxcettH  of  the  item  cor- 
rectly allowed,  they  arc  not  entitled  to  interest 
uu  such  amount,  or  the  costs  of  the  appeal. 

Appeal  from  district  court,  San  Mignd 
county. 

Action  by  Oeorge  P.  Cogtlgan  and  others 
against  the  Belmtmt  Mining  &  Milling  Com- 
pany and  others  on  an  injunction  bond. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.   Modified  and  affirmed. 

The  Belmont  Mining  &  Milling  Company 
brought  an  action  against  Costlgon  and  his 
wife,  as  the  payees  of  certain  promissory 
notes,  and  against  Uamllton,  as  the  trustee 
named  In  a  deed  of  trust  given  to  secure 
said  notes,  and  covering  the  Belmont  mine, 
the  object  of  which,  among  other  things, 
was  to  obtain  a  decree  of  court  canceling 
said  notes  and  deed  of  trust,  which  purport- 
ed, as  It  was  allied,  to  baTe  been  executed 
by  the  plaintiff  company,  but  which.  It  was 
claimed,  were  fraudulently  given.  As  an- 
cillary to  the  main  rdief  sought,  a  tempo* 
rary  writ  of  injunction  was  sued  out  by  the 
plaintiff  company,  restraining  the  defend- 
ants from  selling  said  mine  under  said  deed 
of  trust,  notice  of  the  sale  of  which  was 
then  being  advertised  In  accordance  with 
the  provisions  of  the  instrument.  The  tem- 
porary writ  was  Issued  and  served  on  the 
defendants  on  the  22d  of  October,  1888,  and 
thereafter,  and  on  the  28th  day  of  January, 
18S0,  it  was  dissolved  by  the  court,  on  the  ap- 
plication of  the  defendants.  The  present  ac- 
tion is  upon  the  injunction  nndertaklng  giv- 
en In  the  cose  just  mentioned.  Upon  trial  to 
the  court  without  a  Jury,  findings  were 
made  in  fiivor  of  the  plaintiff,  and  a  judg- 
ment for  93,000,  the  full  penalty  of  the  bond, 
was  rendered  against  the  obligors,  the  priu. 
cipal  and  sureties  upon  the  Injunction  un- 
dertaking, from  which  they  have  appealed 
to  this  court. 

John  S.  Moseby,  Jr.,  H.  W.  Hobson,  and 
Pattisou.  Etlsall  &  Hobson,  for  appellants. 
H.  M.  Hogg,  Pence  &  Pence,  Pence  &  Mc- 
Glunls,  Goudy  &  Twitchell,  and  George  P. 
Costignn,  Jr.,  for  appellees. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  only  question  in  this  case  that  calls  for 
our  consideration  is  the  measure  of  damages 
adopted  by  the  trial  court.  The  theory  of 
the  complaint  was  that  one  element  of  dam- 
ages was  the  loss  of  interest  upon  the  full 
amount  of  Indebtedness  represented  by  the 
notes,  at  the  rate  therein  flxed,  from  the 
time  the  Injunction  was  issued  until  dis- 
solved, and  another  element  of  damage  was 
the  counsel  fees  paid  by  the  defendants  In 


the  original  suit,  and  necessary  expenses  in- 
curred by  tliem  in  securing  a  dissolution  of 
tlie  injunction.  There  wore  other  elements 
of  damage  relied  on  In  the  complaint,  but 
the  evidence  w^hlch  is  brought  up  In  the 
record  was  directed  only  to  these  two  ele- 
ments. The  only  evidence  In  the  case  was 
that  of  Costigan,  one  of  the  obligees  In  the 
bond,  from  which  It  appears  that  he  paid 
out  the  sum  of  $500  as  counsel  fees  and 
expenses  necessarily  incurred  to  obtain  a 
dissolution  of  the  Injunction.  In  addition 
to  this  sum,  the  only  testimony  as  to  any 
damages  or  loss  sustained  by  tbe  obligees 
was  the  claim  that  during  the  pendency  of 
the  Injunction,  which  was  three  mouths 
and  five  days,  the  defendants  were  depriv- 
ed of  interest  upon  the  full  amount  of  the 
Indebtedness  secured  by  the  trust  deed, 
which  at  that  time  was  $125,966.10.  From 
this  evidence  the  court  found  that  the  dam- 
ages to  tbe  obligees  resulting  from  the  Is- 
suing of  the  Injunction  were  tbe  amount 
paid  by  tbem  as  counsel  fees  and  expenses,' 
and  the  Interest  upon  the  full  indebtedness 
as  claimed;  but,  aa  the  penalty  of  tbe  bond' 
was  only  $3,000,  judgment  In  this  action' 
was  rendered  only  In  such  sum.  I 

Under  the  decision  of  this  court  In  Tabor' 
T.  Clark,  15  Colo.  434,  25  Pac.  181,  It  was| 
proper  to  award  as  damages  the  amount 
paid  as  counsel  fees  for  services  rendered 
In  dissolving  the  Injunction,  and  the  evi- 
dence In  this  case  supports  the  finding  of 
the  court  In  that  respect.  At  the  sale,  sub- 
sequent to  the  dissolution  of  the  Injunction, 
the  holders  and  owners  of  the  notes  bid  in 
the  property;  but  the  amount  of  the  bid 
does  not  appear  from  the  record,  except  that' 
it  was  a  sum  much  less  than  tbe  face  value' 
of  the  notes.  There  was  no  testimony  tend-' 
ing  to  show  that,  had  not  the  injunction  been' 
Issued,  the  property  would  probably  have] 
been  sold  at  the  time  fixed  in  the  advertise-; 
ment  of  sale  for  a  sum  equal  to,  or  any 
greater  than,  that  for  which  It  was  sold 
when  advertised  the  second  time.  In  a  suit 
upon  an  injunction  bond,  where  the  holders 
of  a  note  (the  obligees  In  said  bond)  have 
been  restrained  from  selling  real  property 
under  a  trust  deed  given  to  secure  the  p^- 
meut  of  the  note,  interest— or  rather  that 
which  Is  equivalent  to  interest— may  be  a 
proper  clement  of  damages.  In  some  cases 
such  sum  may  possibly  be  the  only  element, 
while  in  other  cases  It  may  be  much  less 
or  much  mcH'e  than  the  actual  damages  sus- 
tained. City  of  St.  Louis  V.  Alexander,  2U 
Mo.  520;  Hill  V.  Thomas,  19  S.  C.  230.  Tbe 
true  rule  of  measure  of  damages  In  such 
cases  seems  to  be  simple  compensation  for 
the  actual  loss  sustained.  High,  Inj.  $  1665. 
The  granting  of  the  injunction  does  not,  In 
a  case  like  this,  necessarily  prevent  the  col- 
lection of  money,  and  the  rule  of  damages 
In  the  latter  case  would  not,  therefore,  nec- 
essarily be  the  same  as  In  the  former. 

Under  the  evidence  In  this  cose,  the  court 
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erred  In  computing,  as  an  element  of  loss, 
Interest  on  the  full  amount  of  indebtedness 
represented  by  tUe  notes;  for  there  Is  noth- 
ing In  the  evidence  to  show  that,  bad  the 
sale  been  made  as  first  advertised,  there  was 
a  reasonable  probability  that  It  would  hare 
been  sold  for  as  large  an  amount  as  It  did 
bring  when  actually  sold,  or  that  It  would 
hare  brought  more,— which  actual  selling 
price,  as  we  have  said,  the  record  does  not 
disclose.  For  aught  that  appears  in  the  evi- 
dence, the  property,  sold  when  the  Injunc- 
tion was  dissolved,  brought  as  much  as  or 
more  than  it  would  have  brought  had  not 
the  Injunction  been  granted;  and,  if  so,  the 
obligees  suffered  no  such  damages  as  were 
here  awarded.  Bearing  upon  the  probabil- 
ities as  to  what  would  have  happened,  had 
the  sale  not  been  interfered  with  by  the 
obligors,  there  Is  only  the  evidence  of  Costl- 
gan,  one  of  the  obligees,  to  the  effect  that 
bis  Intention  at  that  time  was  to  purchase 
the  property,  when  sold,  for  the  amount  of 
the  notes,  if  others  had  not  bid  a  like  sum, 
and  then  to  take  possession  of  the  projwrty 
and  work  It.  Had  not  the  Injunction  is- 
sued, we  may  assume,  In  the  absence  of  evi- 
dence tending  to  show  that  others  would 
probably  have  bid  a  like  sum,  that  such  pur- 
chase by  the  owners  of  the  note  would  have 
been  carried  out.  The  Indebtedness  of  the 
maker  of  the  notes  would  then  have  been 
canceled,  and  the  obligees  (the  payees  of 
the  notes)  would  have  been  entitled  to  the 
possession  of  the  property.  This  Indebted- 
ness would  have  been  wiped  out,  not  by  the 
payment  of  any  amount  of  money,  but  by 
the  taking  of  the  property  by  the  payees  of 
the  note  in  satisfaction  of  their  debt.  By 
the  Injunction,  however,  they  were  kept  out 
of  possession  three  months  and  five  days. 
When  they  did  buy  the  property,  so  far  as 
we  are  advised,  it  was  worth  to  them  as 
much  as  It  would  have  been  had  they  bought 
it  when  first  offered  for  sale.  Their  Injury, 
therefore,  if  meanwhile  the  proi>orty  had 
not  depreciated  in  value,  would  have  been 
compensated  for  by  the  payment  to  them  of 
the  rental  value  of  the  property,  or  the  val- 
ue of  the  possession  of  the  mine.  In  any 
event.  Interest  would  be  an  element  of  loss 
only  In  case  it  should  api>ear  that  a  certain 
amount  of  money  would  probably  have  been 
received  by  the  owners  of  the  notes,  had  not 
the  act  of  plaintiffs  stopped  the  sale;  and  It 
could  not  be  reckoned  on  any  sum  greater 
than  what  the  evidence  fairly  shows  would 
have  been  realized.  At  the  sale  it  appears 
that  they  did  bid  In  the  property,  but  the 
amount  of  their  bid  is  not  shown,  nor  is 
there  any  effort  to  show  depreciation  in  the 
value  of  the  pn)perty  durin;;  the  pendoncy 
of  the  injunction,  or  the  value  of  the  i>os- 
sossion;  so  that  it  Is  difficult  to  perceive 
how  the  court  could  a.scertnln  the  amount  of 
damajros  upon  the  evidence.  In  the  al)- 
Bence  of  a  showing  that  the  prooepds  of  the 
eale  were  less  thau  they  would  have  been, 


had  not  the  obligors  delayed  the  sale,  or  that 
less  was  realized  therefrom  than  might  and 
probably  would  have  been  received,  had  not 
this  unlawful  Interference  taken  place,  there 
could  not  be  awarded  interest,  or  Its  equiva- 
lent, upon  a  larger  sum  than  that  actually 
realized  when  the  property  was  sold.  But. 
as  has  already  been  said,  as  there  Is  nothing 
In  the  record  showing  for  what  amount  the 
property  was  strid,  there  Is  no  basis  upom 
which  the  court  could  determine  the  amount 
of  Interest  lost  to  the  obligees.  We  may  add 
that  ordinarily  an  element  of  damage  In  a 
case  like  this,  and  which  might  be  the  only 
element,  would  be  the  difference  between 
what  was  actually  realized  from  the  sale, 
and  what  would  or  might  probably  have 
been  realized,  had  not  the  act  of  the  wrong- 
doer delayed  the  sale.  Whether  this  would 
or  would  not  be  the  same  In  amount  as  the 
Interest  upon  the  sum  realized  from  the  sale, 
the  evidence  does  not  enable  ns  to  determine. 
For  the  error  in  respect  to  the  awarding  of 
interest  as  an  element  of  damage,  the  Judg- 
ment of  the  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion.  Reversed. 

On  Rehearing. 

PER  CURIAM.  In  their  petition  for  re- 
hearing, appellees  expressly  waive  any  claim 
or  right  to  the  Judgment  of  $3,000  rendered 
below.  In  excess  of  the  sum  of  $500,  for 
which  we  held  they  were  entitled  to  a  judg- 
ment. Tlie  appellees  Insist  that  they  should 
have  Interest  on  that  amount,  and  the  costs 
of  this  appeal.  But  they  are  entitled  to  nei- 
ther, for  the  appellants  might  have  been 
willing  to  pay  the  Judgment  below,  had  it 
been  only  In  the  sum  of  $-500.  Appellees 
should  pay  the  costs  of  this  appeal,  while 
appellants  should  pay  the  costs  of  the  trial 
in  the  district  court.  The  former  Judgment 
of  this  court  is  therefore  vacated,  and  ihe 
Judgment  of  the  lower  court  will  be  mom- 
fied  by  entering  judgment  In  favor  of  the 
plaintiffs  against  the  defendants  In  the  sum 
of  ?500  and  the  costs  of  trial  in  the  court  be- 
low, aud  as  thus  modified  It  Is  affirmed.  The 
cause  is  remanded,  with  instructions  to  the 
district  court  to  enter  Judgment  In  accoid- 
ance  with  this  opinion. 


TAYLOR  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    Sept.  30,  1895.) 

Homicide  —  Fii.iNO  or  Infohmatio-v  — Waiviso 
Objectionb— Evidence— Is  STKUCTioss 
AS  TO  Dkokee^. 

1.  The  ohjpctinn  that  the  information  was 
filed  withuut  n  i)rGlimiunry  examination,  and 
without  the  affidavit  required  by  Act  189^  f 
8,  before  an  information  can  be  mod  williout  a 
prelimiiiiiry  (-xamiuation,  cannot  be  raised  for 
the  first  timo  on  appeal. 

2.  On  a  murder  trial,  whore  defendant  shot 
an  ()ltio«>r  who  had  him  under  arrest,  while  the 
latter  was  jutiiitiuc  from  a  wiiroh  towards  de- 
fi'iulant,  it  WHS  jiroptT  to  ox<-hido  n  question  to 
defendant  as  to  what  he  thought  deceased  was 
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Eoin*  to  do,  where  defendant  had  testified  that 
e  saw  that  when  deceased  jumped  he  "aimed 
to  jerk  his  gun  and  shoot."  and  subsequently, 
on  his  croBs^zamlnation,  he  testified  that  he 
took  a  revolrer  from  his  companion,  so  that  he 
could  get  the  drop  on  deceased,  and  avoid  a 
fight;  and  that  he  fired  the  first  shot  to  frighten 
deceased,  and  the  fata!  shot  to  disable  him 
when  he  saw  him  drawing  his  gun. 

3.  On  a  trial  for  marder  it  was  pn^r,  mi 
cross-examination  of  a  state  witness,  to  ex- 
clnde  the  qnestton,  "Did  you  not  express  yonr- 
■elf  as  freely  as  ytmr  aei^bors"  that  defendant 
ahould  be  summarily  dealt  with?  where  it  was 
not  shown  that  the  neighbors  had  so  expressed 
themselyes,  *ind  the  witness  testified  on  cross- 
examination  as  to  his  feelings  concerning  de- 
fmdant's  act 

4.  A  coUTiction  of  murder  in  the  first  de- 
gree will  not  be  reversed  l^cnufie  the  court  in 
one  paragraph  of  the  chaiue  defined  murder  in 
the  first  degree  as  the  unlawfol  liiliing  of  a  per- 
son with  malice  aforethought,  whore,  in  the 
succeeding  paragraph,  it  charged  that  delibera- 
tion and  premeditation  were  necessary  to  con- 
stitute the  crime,  And  both  decrees  of  murder 
were  properly  defined  In  the  charge. 

Error  to  district  court,  Conejos  county. 

Abe  Taylor  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

An  information  was  filed  In  the  district 
court  of  Conejos  county  charjrlnp:  the  plain- 
tiff in  error,  Abe  Taylor,  and  William  Thomp- 
son, with  the  murder  of  Charles  Emerson; 
Taylor  as  principal,  and  Thompson  as  ac- 
cessory. This  Information  was  verified  by 
the  district  attorney,  following  which  veri- 
fication was  an  affidavit  by  Robert  C.  Cooper 
to  the  effect  that  the  facts  stated  In  the 
foreffolng  Information  were  true,  and  the  of- 
fense therein  chained  was  committed  of  his 
(Cooper's)  own  personal  knowledge.  A  plea 
of  not  guilty  was  entered,  trial  had  upon  the 
Issue  thus  joined,  and  a  verdict  of  guilty  of 
murder  of  the  first  degree  was  returned 
against  Taylor.  Upon  this  verdict  the  plain- 
tiff in  error  was  sentenced  by  the  court  to 
be  hanged,  and  from  this  Judgment  he  has 
brought  his  case  here  upon  writ  of  error. 

Charles  A.  Jobnaon  and  V.  A.  Elliott,  for 
plaintiff  In  error.  B.  !<.  Carr,  Atty.  Oen., 
and  F.  r.  Secor,  Asst  Atty.  Gea,  for  the 
People. 

CAMPBELL,  J.  (after  stating  the  facts). 
Of  the  numerous  errors  assigned  there  are 
but  three  which  we  deem  necessary  to  con- 
sider. The  first  relates  to  the  right  and  au- 
thority of  the  district  attorney  to  file  the 
Information;  the  second,  to  erroneous  rul- 
ings of  the  court  ui>on  the  evidence;  the 
third,  to  errors  In  the  instructions  given  by 
the  court 

1.  The  general  objection  is  urged  by  coun- 
sel for  plaintiff  In  error  that  their  client  was 
tried  and  convicted  w^lthout  due  process  of 
law.  The  specific  error  assigned  thereun- 
der is  that  the  defendant  was  given  no  pre- 
liminary examination,  and  did  not  waive  the 
same.  This  lieing  so,  they  contend  that,  be- 
fore the  district  court  had  auy  authority  to 
allow  an  lufonnation  to  be  filed,  an  affida- 
vit, as  provided  for  in  section  8  of  the  In* 


fonnation  act  of  lfi03.  must  first  be  filed, 
and  that  this  was  not  done.  Neither  a  mo- 
tion to  qnasb  nor  other  pleading  attacking 
the  Information  upon  any  ground  was  filed 
by  the  def aidant;  but,  on  the  contrary,  he 
entered  his  plea  of  not  guilty,  and  went  to 
trial  upon  the  merits.  If  there  was  no  pre* 
liminary  examination  (as  to  which  we  are 
not  advised  by  anything  In  the  record).  It 
was  the  duty  of  the  defendant,  at  the  proper 
time,  and  in  the  proper  proceeding,  to  show 
that  fact  to  the  district  court,  and  the  record 
should  disclose  the  existence  of  the  alleged 
defect  in  jurisdiction;  and  if,  as  a  matter 
of  fact,  there  was  no  preliminary  examina- 
tion, and  the  affidavit  required  by  section  8 
had  not  been  filed  in  the  district  court.  It 
was  likewise  the  duty  of  the  defendant  in 
an  appropriate  way  to  call  the  attention  of 
the  district  court  to  the  absence  of  the  nec- 
essary affldarit  But,  as  the  defendant  en- 
tirely neglected  to  avail  himself  of  his  prop* 
er  remedy  at  the  appropriate  time,  It  Is  too 
late  for  lilm  to  be  heard  with  respect  there- 
to In  this  court,  even  if  there  be  merit  in 
his  contention.  Brown  v.  People  (Colo.  Sup.) 
36  Pac.  1040,  and  cases  cited.  ' 

2.  A  brief  summary  of  the  facts  will  eluci- 
date the  discussion  of  the  errors  assigned  to 
the  nUiugs  of  the  trial  court  In  sustaining 
objections  to  questions  propounded  by  de- 
fendant's counsel.  The  evidence  generally; 
tended  strongly  to  show  that  Taylor  and  bis 
codefeudant,  Thompson,  had  stolen  a  wagon 
load  of  oats,  which  they  had  brought  from 
near  the  town  of  La  Jara  to  the  town  of 
Alamosa  for  the  purpose  of  disposing  of  the 
same.  The  owner  of  the  oats,  having  discov- 
ered the  theft,  gave  notice  thereof  to  a  dep- 
uty sheriff  at  La  Jara,  who  sent  a  telegram 
to  Emerson,  the  town  marshal  and  constable 
at  Alamosa,  requesting  him  to  detain  the 
supposed  thieves.  Upon  receipt  of  this  mes- 
sage Emerson  went  to  the  store  of  one  Gert- 
elseu,  in  the  town  of  Alamosa,  where  Tay- 
lor at  the  time  was  trying  to  sell  the  oats, 
and,  after  ascertaining  that  Taylor  claimed 
to  own  the  oats,  and  to  have  them  in  his 
possession,  Emerson,  as  an  officer,  placed 
Taylor  under  arrest,  and  Informed  him  that 
he  would  have  to  remain  in  his  custody  un- 
til the  subject  of  the  larceny  could  be  fur- 
ther inresttgated.  Taylor  asserted  his  Inno- 
cence, and  declared  that  there  must  be  some 
mistake,  but  at  that  time  made  no  resist- 
ance to  the  arrest,  and  submitted  to  the  di- 
rection of  Emerson  to  go  with  him  to  an  ele- 
vator, a  short  distance  from  the  store,  where 
the  wagon  containing  the  oats  had  been  left 
by  Taylor  in  charge  of  his  codefendant, 
Thompson.  On  the  way  to  the  elevator,  and 
after  they  reached  the  wagon,  some  conver- 
sation was  had  between  Emerson  and  Tay- 
lor, in  which  Emerson  explained  to  Taylor 
that  his  purpose  was  to  take  the  wagon  to 
a  livery  stable,  where  It  would  be  protected, 
and  then  take  the  defendants  to  jail.  In  pur- 
suance of  this  intention,  Emerson  requested 
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Taylor  to  get  upon  the  wagon  to  drive  the 
two  teams  of  horses  attached  thereto;  but 
Taylor,  In  turn,  asked  Emerson  to  drlTe  the 
teams,  stating  that  they  were  halfey,  and 
13iat  he  (Taylor)  wonld  make  the  leaders 
poll.  Emerson  complied  •Kith  this  request, 
and  got  Into  the  vfogon,  while  Taylor  stood 
at  the  head  ot  one  ot  the  led  horses,  and 
niompson  at  the  head  of  the  other.  The  ef- 
fort to  start  the  horses  was  unsuccessfnl, 
and  Emerson  then  called  to  Taylor  to  get  In- 
to the  wagon,  and  drive  the  teams,  as  they 
would  not  pull  for  him.  Apparently  Taylor 
gave  his  consent  to  this,  and  started  from 
the  place  where  he  was  standing  to  get  into 
the  wagon,  from  which  Emerson  was  pre- 
paring to  alight.  Taylor  had  upon  his  per- 
son, as  he  himself  states,  a  revolver,  but  as 
he  started  towards  the  wagon  he  cither  tooE 
from  Ol^ompson's  person,  or  lliompson  gave 
to  him,  a  larger  revolrer,  which  he  held  In 
his  hand  as  he  advanced.  Before  Emerson 
alighted,  Taylor  says  that  he  drew  or  threw 
his  revolver  upon  Emerson,  calling,  "Hold 
npl"  Almost  Immediately  following  this  ex- 
clamation, Taylor  flred  one  or  more  shots 
at  Emerson,  who  returned  the  Are,  and  sev- 
eral shots  were  then  exchanged  by  them, 
when  Emerson  fell,  mortally  wounded,  and 
Taylor  fled  from  the  scene  of  the  killing.  In 
this  connection  T&ylor  was  asked  by  his 
counsel  "what  he  thought  Emerson  was  go- 
ing to  do  as  he  Jumped  from  the  wagon." 
The  court  sustained  the  objectton  of  the  dis- 
trict attorney  to  this  question,  but  no  excep- 
tion was  saved  by  the  defendant's  counsel, 
and,  strictly,  he  la  not  now  entitled  to  press 
the  error  assigned.  But  we  do  not  place 
our  decision  as  to  this  ruling  upon  a  technical 
ground.  Unquestionably,  In  a  criminal  case, 
where  the  Intention  Is  material,  the  defend- 
ant may  testify  as  to  the  Intent  with  which 
he  did  the  act  charged.  So,  also,  and  for 
the  same  reason,  he  may  testify  as  to  what 
he  thought  the  deceased  Intended  to  do  when 
the  act  In  qtiestlon  was  committed  by  the 
defendant.  The  court  might  well  have  al- 
lowed the  qu(!Ktlon  to  be  asked,  but  In  a  prc^ 
CPfling  part  of  his  tOHtlmony  Taylor  had  al- 
ready testtflpd  tliat  he  saw  that  Emerson 
"aluKHl  to  Jork  hia  gun  and  shoot"  as  he  was 
almut  to  jump  from  the  w^agon;  and,  in  ef- 
fect, nsslgucd  that  fact  as  a  reason  for  his 
own  c<mdnct.  Tlterefore  there  was  no  rea- 
son for  repeating  an  answer  which  had  al- 
ready becu  given.  Then,  too,  sulMcquently, 
In  his  cross-examination,  the  defendant  tes- 
tified that  during  all  the  time  that  he  was 
under  arrest  he  had  upon  his  person  a  re- 
volver; that  when  he  started  from  the  head 
of  the  led  team  to  get  upon  the  wagon  he 
took  from  the  person  of  Thompson  a  larger 
revolver,  and  that  he  did  so  because  It  was 
larger  than  the  one  that  he  had,  and  because 
It  was  the  one  with  which  he  always  prac- 
ticed in  shooting.  Although  the  defendant 
was  not  asked  the  direct  question  why  he 
flred  the  shots  at  Emown,  substantially  he 


gave  his  reasons  for  so  doing.  In  effect,  be 
states  that  Us  object  was,  In  the  first  plane, 
to  get  a  large  revolver,  and  one  with  which 
he  could  do  more  effective  executtcm,  and 
thereby  get  the  drop  upon  Emerson,  and 
avoid  any  possibility'  of  a  fight;  that  he  fired 
the  first  shot,  not  at  Emerson's  body,  but  at  a 
distance  of  two  or  three  feet  away  from  htm, 
BO  as  to  frighten  the  officer  into  subjection, 
and  prevent  bim  from  shooting;  that  when 
he  discovered  that  Emerson  was  not  to  be 
deterred  from  his  duty,  and  was  In  the  act 
of  drawing  his  gun  upon  his  assailant,  Tay- 
lor states  that  he  then  flred  to  disable  Emer- 
son, BO  that  the  latter  might  not  Injure  bIm, 
but  in  so  doing  he  fired  a  shot  that  resulted 
in  Emerson's  death.  It  will  thus  be  seen 
that  Taylor  testified  not  only  as  to  what  he 
thought  Emerson  intended  to  do  when  he 
jumped  from  the  wagon,  but  he  also  dls- 
cloBcd  what  his  own  Intoitton  was  in  flring 
the  shots  at  Emerson,  although  his  counsel 
did  not  see  fit  to  ask  him  directly  bis  rea- 
sons for  shooting.  The  record,  therefore, 
shows  that  the  defendant  got  before  the  jury 
all  that  he  desired  for  the  purpose  of  throv- 
Ing  light  upon  his  motives,  and  disclosed  to 
the  jury  the  state  of  his  mind  at  the  time 
of  the  killing,  and  his  own  belief  as  to  the 
Intentions  of  Emerson.  According  to  his  own 
testimony  and  his  own  theory,  bis  act  was 
not  justifiable  in  law.  Beli^  lawfully  un- 
der arrest,  without  any  provocation  or  ex- 
cuse he  assaulted  the  constable,  thinking  to 
frighten  him;  but,  when  his  efforts  in  that 
direction  proved  abortive,  he  shot  for  the 
express  purpose  of  disabling  the  ofilcer,  and 
altogether  succeeded  In  bis  efforts  and  killed 
him.  The  plea  of  self-defense  cannot  be  thus 
invoked  when  the  supposed  necessity  Is 
brought  about  by  the  unlawful  conduct  of 
the  defendant  himself;  and  the  admitted 
statements  of  the  defendant  that  he  did  not 
shoot  until  after  he  saw  that  Emerson  In- 
tended to  shoot  at  bIm,  and  that  he  himself 
flred  the  first  shot  to  frighten,  but  not  to  in- 
jure, the  officer,  w«c  before  the  Jury,  to  be 
considered  by  them  as  not  only  bearing  upon 
the  plea  of  self -defense,  but  as  throwing  light 
upon  the  degree  of  the  homicide.  In  the 
light  of  these  circumstances,  the  objection  to 
this  question  was  properly  sustained. 

Equally  groundless  Is  the  asslgnmoit  of 
error  to  the  refusal  of  the  court  to  allow  the 
witness  Johnson  (a  witness  for  the  people) 
to  answer  this  question:  "Did  you  not  ex- 
press yourself  as  freely  as  your  neighbors 
there,  that  be  (meaning  the  defendant] 
should  be  summarily  dealt  with?"  Imme- 
diately preceding  this  question  propounded 
by  the  attorney  for  the  defendant,  the  wit- 
ness. In  ^plaining  his  feeling  In  regard  to 
the  defendant,  had  answa«d:  "I  felt  that 
he  [defendant]  had  done  something  oitirely 
uncalled  for"  (referring  to  bis  killing  of 
Emerson).  UnquestiMiably,  the  animus  of 
a  witness  may  be  shown,  and  the  refusal  to 
permit  proper  testimony  bearing  npcm  the 
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same  would  be  error.  This,  however,  was 
not  a  proper  question.  It  assumed  <wbat 
was  not  sliowiO  that  both  Johnson  and  his 
nelshbors  hod  freely  expressed  themselves 
to  the  effect  that  the  defendant  should  be 
smnmarily  dealt  with.  It  assnmed,  also, 
that  Johnson  knew  of  such  expressions  by 
his  nelxhbors;  and,  more  than  that.  It  called 
for  a  comparison  by  the  witness  of  the 
characterization  of  the  conduct  of  Taylor  by 
tdmseU  and  his  n^hbors,  and  asked  for  a 
Judgment  and  conclusion  by  the  witness,  up- 
on an  assumed  state  of  facts  that  was  not 
shown  to  exist,  as  to  the  relative  degree 
and  Intensity  of  the  words  employed  by  him 
and  his  neighbors.  No  argument  Is  neces- 
sary to  show  that  such  question  is  improper. 
Besides  this,  no  exception  was  taken  to  the 
ruling  of  the  court  sustaiolug  the  objection, 
and,  what  Is  of  still  more  consequeace  In 
this  discussion,  the  witness,  who  was  a 
stranger  to  defendant,  elsewhere  In  his  cross- 
ezaminatlon  fully  and  frankly  testified  as 
to  the  nature  of  hla  feelings  concerning  the 
act  of  defendant  In  shooting. 

3.  The  instructions  as  given  consisted  of 
a  general  charge,  and  Included  the  following: 
"If  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Ahe 
Taylor,  witbin  the  county  of  Conejos,  and 
state  of  Colorado,  at  any  time  prior  to  the 
filing  of  the  Informaticn  in  this  case  In  this 
court  did  feloniously,  willfully,  and  of  his 
malice  aforethought  kill  and  murder  said 
Charles  H.  Emerson,  It  will  be  your  duty  to 
find  lilm  guilty  of  murder  in  the  first  degree." 
In  a  previous  part  of  this  general  charge  the 
court  had  given  to  the  Jury  the  deflnltlon  of 
the  two  degrees  of  murder  in  the  language 
of  the  statute,  as  follows:  "Murder  Is  the 
unlawful  killing  of  a  humau  being  with  mal- 
ice aforethought,  either  express  or  Implied. 
The  unlawful  killing  may  be  effected  by  any 
of  the  various  means  by  which  death  may 
be  occasioned.  Express  malice  Is  that  de- 
liberate Intention  unlawfully  to  take  away 
the  life  of  a  fellow  creature  which  is  man- 
ifested by  external  circumstances  capable  of 
proof.  Malice  is  implied  when  no  considera- 
ble provocation  appears,  or  when  all  the 
circumstances  of  the  kiUlng  show  an  aban- 
doned and  malignant  heart.  AH  murder 
which  shall  be  jwrpetratcd  by  means  of  poi- 
son, or  lying  In  wait,  torture,  or  by  any 
kind  of  willful,  deliberate,  and  premeditated 
killing,  or  which  Is  committed  in  the  per- 
petration or  attempt  to  perpetrate  arson, 
tape,  robbery,  mayhem,  or  burglary,  or  per- 
petrated from  a  deliberate  and  premeditated 
design  unlawfully  and  maliciously  to  effect 
the  death  of  any  human  being  other  than 
him  who  Is  killed,  or  peri)etrated  by  any 
act  greatly  dangerous  to  the  lives  of  others, 
and  indicating  a  depraved  mind  regardless 
of  human  life,  Is  in  law  deemed  murder  of 
the  first  degree,  and  all  other  kinds  of  mur- 
der are  deemed  murder  of  the  second  de- 
gree; and  U  you  find  the  defendant,  Abe 


Taylor,  guilty  of  murder  in  this  case,  It  will 
be  your  duty  to  designate  by  your  verdict 
whether  It  be  murder  of  the  first  or  second 
degree."  ^e  objection  to  this  Instruction 
Is  said  to  be  tliat  the  court,  in  effect,  tells 
the  Jury  that  It  Is  their  duty  to  find  the  de- 
fendant guilty  of  murder  of  the  first  degree 
If,  from  the  evidence,  they  believe,  beyond  a 
reasonable  doubt,  that  his  crime  was  such 
as  to  render  him  guilty  of  murder  of  any 
degree.  It  Is  conceded  that  If,  In  addition 
to  this  instruction,  and  in  connection  with  It, 
the  words  "deliberation"  and  "premedita- 
tion" had  been  used,  the  instruction  would 
be  good.  In  mil  v.  People,  1  Colo.  436,  and 
Redus  V.  People,  10  Colo.  208,  14  Pac,  323, 
the  words  "malice  aforethought"  were  held 
to  be  at  least  coextensive  in  meaning  with 
"deliberation  and  premeditation."  This  doc- 
trine has  been  condemned  by  Bishop  in  bis 
work  on  Criminal  Law,  and  approved  by 
Mr.  Wharton,  but  these  cases  announce  tlie 
unquestioned  law  in  this  stata  Counsel  con- 
cede this,  but  insist  that  such  meaning  shall 
be  given  to  these  words  only  when  they  are 
employed  in  an  information  or  an  indict- 
ment; but  tliat,  when  used  by  the  court  in 
giving  instimctions  to  the  Jury,  they  shall  be 
held  to  mean  something  less  than,  or  dif- 
ferent from,  the  meaning  given  to  them 
when  used  In  an  indictment  It  is  argued 
that,  when  used  In  an  Instruction,  the  rules  of 
evidence,  and  not  the  rules  of  pleading,  are 
applicable.  But  we  find  It  unnecessary  to 
determine  this  question,  for  the  reason  that 
this  language  Is  supplemented  by  that  which 
occurs  in  the  next  succeeding  paragraph,  as 
follows:  "To  constitute  murder  in  the  first 
degree  there  must  have  been  an  unlawful 
killing,  done  purposely,  and  with  premedi- 
tated malice.  If  a  person  has  actually  form- 
ed the  purpose  maliciously  to  kill,  and  has 
deliberated  and  premeditated  upon  It  before 
he  performs  the  act,  and  then  performs  it,' 
he  is  guilty  of  murder  in  the  first  degree, 
however  short  the  time  may  have  been  be- 
tween the  purpose  and  the  execution.  It  is 
not  time  that  constitutes  the  distinctive  dif- 
ference between  murder  In  the  first  and  the 
second  degree.  An  unlawful  killing  with 
malice,  deliberation,  and  premeditation  con- 
stitutes the  crime  of  murder  in  the  first  de- 
gree. It  matters  not  how  short  the  time,— 
if  but  the  time  necessary  for  one  thought  to 
follow  another,— If  the  party  has  turned  It 
over  In  his  mind,  and  weighed  and  deliberat- 
ed upon  it."  It  will  be  observed  that  the 
Jury  In  this  one  paragraph  are  three  times 
expressly  instructed  that  deliberation  and 
preme<litatIon,  among  other  things,  are  es- 
sential Ingredients  of  murder  of  the  first 
degree;  and  the  statutory  degrees  of  murder 
were  previously  defined  to  them.  With  these 
three  paragraphs  of  the  general  charge  be- 
fore them,  we  cannot  see  how  the  Jury  could 
have  been  misled  or  misdirected.  But  It  la 
said  that  there  is  an  Inccmststency  or  an- 
tagonism between  the  second  and  third  par- 
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agraphs  quoted,  and  under  the  doctrine  of 
Glare  v.  People,  9  Colo.  122,  10  Pac.  799, 
which  has  been  followed  In  other  cases  by 
this  court,  the  Judgment  must  be  reversed, 
because  it  would  be  Impossible  for  this  court 
to  determine  ■which  the  jury  followed  and 
which  they  rejected.  But  there  la  no  such 
inconsistency  present  In  this  case.  The 
most  that  can  fairly  be  said  is  that  the  sec- 
ond paragraph,  by  Itself,  is  not  full  or  com- 
plete. A  careful  reading  of  the  evidence  In 
this  case  satisfies  us  that  the  verdict  was 
right,  and  the  record  shows  that  substantial 
Justice  was  done  the  defendant-  Upon  more 
than  one  occasion— as  in  (iraves  v.  People, 
18  Colo.  170,  32  Pac.  63— this  court  has  not 
hesitatetl  to  reverse  a  criminal  case  where 
"substantial  compliance  with  the  rules  gov- 
erning the  trial  of  criminal  cases  has  not 
been  had."  But  where,  as  In  this  case,  there 
can  be  no  reasonable  doubt  as  to  the  guilt 
of  the  defendant  upon  his  own  testimony, 
there  should  be  an  afllrmance  of  the  Judg- 
ment if  the  defendant's  trial  was  conducted 
in  substantial  conformity  with  the  niles  of 
erlminal  procedure.  In  view  of  the  fore- 
going considerations,  the  Judgment  of  the 
district  court  Is  affirmed,  and  an  order  will 
be  entered  of  record  designating  the  calendar 
week  commencing  Sunday,  December  8,  A,  D. 
1895,  for  carrying  the  Judgment  of  the  dis- 
trict court  Into  effect  as  the  statute  provides. 
Afflrmcd. 


CHESNUT  V.  PEOPLE. 
(Supreme  Court  of  Colorado.   Nov.  18,  1895.) 
Labceitt — INDICTMB  N'T— Consolidation  opIndict- 

MEXTS   PDB    SaHK    OpPEXSE—EvIUBXCE — 

Ca-ttlk  Brand— Condcct  op  Jdbor. 

1.  An  indictment  tinder  Laws  1801.  p.  130, 
f  1,  mnkiog  it  grand  larceny  to  steal  cattle,  ir- 
respective of  the  vnlue  of  the  cattle,  need  not  al- 
lege the  vnluo  of  the  onttle. 

2.  Where  two  informations  are  filed,  one 
charging  that  defendant,  on  a  certain  day,  stole 
two  head  of  cattle,  the  pro[ierty  of  a  certain 
person,  and  the  otiier  that,  on  the  eniue  day, 
he  stoic  four  hend.  the  propprty  of  tlie  same 
person,  and  the  evidence  showed  that  all  the 
cattle  were  found  together  in  defendant's  oas- 
ture  freshly  brandwl  witli  bis  brand,  defendant 
cannot  olqect,  for  the  first  time,  on  appeal,  that 
the  informations  were  not  prnpcrly  consolidat- 
ed, under  (Jen.  St.  I8S3.  %  945,  providing  for 
such  consolidation,  where  two  or  more  indict- 
ment»  arc  found  acninst  a  person  for  one  or 
more  acts  connected  topether. 

3.  Gen.  St.  1883,  |  3172,  provides  that  any 
one  desiring  to  nse  a  cattle  brand  shall  file  the 
same  for  rectird  in  the  county  wherein  he  re- 
aides,  and  section  3174  provides  that,  when  duly 
recorded,  such  brand  on  an  animal  shall,  in  a 
criminal  trial,  be  prima  facie  evidence  of  the 
ownership  of  thd  person  recording  it.  Held, 
that  the  record  need  not  show  the  resiileiifc  of 
the  person  filing  the  brand,  as  such  rcsiilcin'e 
may  he  shown  aliunde. 

4.  Gen.  St.  1883,  i  3172.  provides  that  any 
one  desiring  to  use  a  cattle  brand  shall  make 
and  sign  a  certificate  setting  forth  a  facsimile 
and  description  of  the  brand,  and  file  the  same 
for  record,  and  section  3174  provides  that,  when 
duly  recorded,  such  brand  ou  an  animal  shall, 
in  a  criminal  trial,  be  prima  facie  evidence  of 


the  ownership  of  the  person  recording  It  BeJA 
that,  where  the  lecurd  of  a  brand  gave  the 

name  of  its  owner,  and  a  description  and  fac- 
simile of  the  brand,  and  tlie  brand  had  been 
used  for  10  years  by  the  person  who  recorded 
it,  a  certified  cony  of  the  record  thereof  was 
admissible,  though  there  was  no  formal  cer- 
tificate signed  by  such  person. 

5.  A  certified  copy  of  the  record  of  a 
brand  after  an  alleged  larceny,  though  not 
sufficient  to  show  the  ownerahip  of  the  stolen 
cattle  t>efore  it  was  recorded,  is  admissible  on 
the  question  of  ownership,  where  the  person  who 
recorded  the  brand  owned  It  before  the  lar- 
ceny. 

6.  As  Act  1885,  {  7.  providing  that  a  re- 
corded brand  should  be  the  subject  of  assign- 
meut.  did  not  prescribe  the  manner  in  which 
brands  should  be  assigned,  it  was  proper  to 
admit  parol  evidence  of  such  an  assignment 
made  before  the  passage  of  Act  1889,  providing 
for  the  recording  of  such  assignmciits,  and  mak- 
ing certified  copies  of  their  record  admissible  in 
evidence. 

7.  A  conviction  will  not  be  set  aside  merely 
because,  after  the  jury  had  retired,  one  of 
them  left  the  building  where  they  were  to- 
gether, where  he  was  followed  by  a  bailiff,  who 
returned  with  him,  and  the  jnror.  during  his 
absence,  spoke  to  no  person  but  the  bailiff. 

8.  Nor  because  the  bailiff  allowed  the  jury 
to  go  with  him  to  the  post  office,  and  permitted 
one  of  the  jurors  to  ask  for  his  mail,  it  not  ap- 
pearing that  the  juror  got  any  mail. 

9.  A  cnnrietioi'  will  not  be  reversed  because 
of  a  refusal  to  give  instructions  which  were  sub- 
stantially given  in  the  general  charge. 

Error  to  district  court,  Weld  county. 

Robert  Chesnut  was  convicted  of  stealing 
cattle,  and  brings  error.  Affirmed. 

At  the  November  term  of  tlie  district  court 
of  Weld  county  two  separate  Informations 
were  duly  filed  against  the  plalntlflT  in  er- 
ror, charging  him  with  the  larceny  of  certain 
nent  cattle,  as  follows  (omittliiff  the  fbrmal 
part) : 

"The  People  of  the  State  of  Colorado  t. 
Robert    Chesnut    Information.    No.  570. 

•  •  •  That  Robert  Chesnut,  late  of  the 
county  of  Weld  and  state  of  Colorado,  on  or 
about  the  first  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninetj'-four,  at  and  within  the  county  afore- 
said, one  cow  and  one  steer,  being  two  head 
of  neat  cattle,  of  the  personal  goods  and 
chattels  of  Charles  G.  Buckingham  then  and 
there  being  found,  did  then  aud  there  unlaw- 
fully and  feloniously  steal,  drive,  and  lead 
nwny,  and  did  then  and  there  unlawfully 
and  feloniously  deprive  the  said  owner  of 
the  Immediate  possession  thereof,  with  the 
Intent  to  steal  tlie  same,  »nd  did  then  and 
there  unlawfully  and  feloniously  apply  the 
same  to  his  own  use,  with  an  Intent  to  steal 
the  same,"  etc. 

"The  People  of  the  State  of  Colorado  v. 
Robert    Chesnut.    Information.    No.  571. 

•  *  •  That  Robert  Chesnut,  late  of  the 
county  of  Wold  aud  state  of  Colorado,  ou  or 
about  the  first  day  of  September,  in  the  year 
of  our  Ix)rd  one  thousand  eight  hundred  and 
ninety-four,  at  aud  within  the  county  afore- 
said, one  cow  and  three  steers,  being  four 
head  of  neat  cattle,  of  the  personal  goods 
and  chattels  of  John  D.  Davis  then  and  there 
being  found,  did  then  and  there  unlawfully 
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and  felonlouBly  steal,  drive,  and  lead  away, 
and  did  then  auH  there  unlawfully  and  felo- 
niously deprive  the  said  owner  of  the  Imme- 
dlate  poRsrasion  thereof,  with  an  intent  to 
steal  the  same,  and  did  then  and  there  ud- 
lawfully  and  feloniously  apply  the  same  to 
his  own  use,  with  an  intent  to  steal  the 
same,"  etc. 

On  motion  of  the  distrirt  attorney  the  court 
ordered  these  Informations  consolidated  for 
the  puiTWse  of  trial.  Upon  the  trial  of  the 
cause,  over  objection  of  plaintiff  In  error,  tlie 
following  certified  copy  of  stock  brand  was 
admitted  iu  evidence: 

"Certified  Copy  of  Stock  Brand. 

"State  of  Colorado,  Larimer  County— as.: 
Office  of  Clerk  and  Recorder.  In  accordance 
with  the  provisions  of  an  act  of  the  Fifth 
(general  assembly  of  the  state  of  Colorado, 
entitled  *An  act  to  provide  a  system  of  re- 
cording brands  In  this  state,'  approved  April 

7,  18^,  I,  T.  J.  Montgomery,  county  clerk 
and  recorder  In  and  for  said  county,  In  the 
state  aforesaid,  do  hereby  certify  that  on 
this  thirtieth  day  of  July,  A.  D.  1885,  the 
following  appears  of  record  In  Book  B,  page 

08,  of  the  records  of  my  office,  to  wit; 

Brand     Bu*  mark         Owner  Residence. 

VI  (iteo.  S.  KicfaardsoB. 

BelDC  the  totters  *V<  sod  >I> 
to  be  traced  od  the  left 
sboalaor  of  borses  and  mules  and 
left  aide  of  cattle. 

— "And  that  the  above  Is  a  true  copy  of  said 
brand.  In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  affixed  the  seal  of  said, 
county  this  thirtieth  day  of  July,  A.  D.  1885. 
T.  J.  Montgomery,  Clerk  and  Recorder. 
(Seal.] 

"United  States  of  America,  State  of  Colo- 
rado— 88.:  State  of  Colorado.  Office  of  the 
Secretary  of  State.  I,  Nelson  O.  MeOlees, 
secretary  of  state  of  the  state  of  Colorado, 
do  hereby  certify  that  the  annexed  Is  a  full, 
tme,  and  complete  transcript  of  the  certi- 
fied copy  of  stock  brand  of  Geo.  S.  lllcliai-d- 
son,  which  was  filed  In  this  ofllce  the  thir- 
ty-first day  of  July.  A.  D.  18S.".,  and  admit- 
ted to  record  In  Book  B.  page  r>05.  In  testi- 
mony whereof,  I  have  hereunto  B<'t  my  hand 
and  affixed  the  great  seal  of  the  state  of 
Colorado,  at  the  city  of  Denver,  this  nine- 
teenth day  of  November,  A.  D.  ISIH.  Nelson 
O.  McCIees,  Secretary  of  State.  Lyman  B. 
Henderson.    [Seal.]  *' 

Indorsed  on  back;  "47,479.  Geo.  R.  Rich- 
ardson, Larimer  county.  Certified  copy  of 
stock  brand  filed  In  the  office  of  the  secre- 
tary of  state  of  the  state  of  Colorado,  on  the 
tlilrty-flrst  day  of  July,  188."i,  and  recorded 
In  State  Brand  Book  B,  page  505.  Melvln 
Edwards,  Secretary  of  State." 

•*State  of  Colorado,  County  of  Ijarimer— 
S8.:  I  hereby  certify  that  this  Instrument 
was  filed  for  record  at  2:30  o'clock  p.  m.,  No- 
vember 20,  1894,  In  my  office,  and  duly  re- 
corded in  Book  30,  p.  No.  22,  F.  D.  Abbott, 
Becorder.  J.  T.  Budiow,  D^pirty." 
v^2p.na7— 42 


"State  of  Colorado,  County  of  Weld— ss.: 
I  hereby  certify  that  this  Instroment  was 
filed  for  record  In  my  office  at  0:30  o'clock 
p.  m.,  November  20,  1S94.  and  Is  duly  record- 
ed in  Book  4  of  Brands,  page  No.  ;;;IS.  T.  0. 
Williams,  Recorder,  by  J.  B.  Phillips." 
And  also  the  following  Instrument: 
"Lovclaud,  Colo,,  Nov.  15,  1887.  For  the 
sum  of  ten  dollars  ($10)  I  agree  to  transfer 
to  C.  G.  Buckingham,  of  Boulder  county,  all 
of  my  right  and  claim  to  one  bi-aud  (VI)  re- 
corded in  my  name  In  Larimer  and  Weld 
counties,  and  Colorado  slate;  also,  to  tntus- 
fer  all  cattle  owned  by  me  bi^ded  with  the 
above  brand.  Money  received.  G.  8.  Uich- 
ardsou." 

And  in  addition,  oral  evidence  of  a  trans- 
fer of  said  brand  to  Charles  G.  Buckingham, 

The  plalntlflf  In  error  was  convicted  upon 
both  informations,  and  sentenced  to  the  pen- 
itentiary for  four  years  and  six  months.  To 
reverse  this  sentence  he  brings  the  case  here 
on  error. 

H.  E.  Churchill  and  Miller  &  Sayre,  for 
plaintiff  In  error.  Byron  L.  Carr,  Atty.  Qen,, 
F.  P.  Secor,  As  at  Atty.  Qen.,  and  O.  H. 
Tborne,  for  the  People. 

GODDAItD,  X  (after  stating  the  facts). 
The  foregoing  statement  Is  sufficient  to  pre- 
sent the  questions  discussed  and  relied  on  by 
plaintiff  in  error  for  a  reversal.  The  first  Is 
that  the  court  erred  In  renderli^  Judgment 
upon  the  verdict,  and  In  sentencing  the  plain* 
tiff  in  error,  because  the  informations  do  not 
set  out  or  state  any  value  of  the  property  al- 
leged to  have  been  stolen.  The  informations 
are  based  upon  the  following  statute,  found 
on  page  130,  Sess.  Laws  1891,  which  enacts: 
"Section  1.  Any  person  who  shall  steal,  em- 
bezzle or  unlawfully  kill,  sell,  drive,  lead  or 
ride  away,  or  in  any  manner  unlawfully  de- 
prive the  owner  of  the  Immediate  poraession 
of  any  neat  cattle,  horse,  mule,  sheep,  goat, 
swine  or  ass,  or  any  person  who  shall  steal, 
embezzle  or  unlawfully  klU,  sell,  drive,  lead 
or  ride  away,  or  In  any  manner  unlawfully 
apply  to  his  own  use  any  neat  cattle,  horse, 
mule,  goat,  sheep,  a.aa  or  swine,  the  owner 
of  which  is  unknown,  or  any  person  who 
shall  purchase  from  any  one  knowing  that 
he  has  not  the  lawful  right  to  sell  and  dis- 
pose of  the  same,  any  neat  cattle,  horse,  mule, 
sheep,  swine  or  ass,  shall  be  deemed  guUty 
of  larceny,  and  on  conviction  thereof  In  any 
court  of  coDiiwtent  Jurisdiction,  shall  be 
pimished  by  Imprisonment  In  the  penltentl 
ary  for  a  i>erIod  of  not  l^s  than  one  year, 
nor  more  than  ten  years,  or  by  a  fine  of  not 
less  than  two  hundred  dollars  nor  more  than 
five  thousand  dollars,  or  by  both  such  fine 
and  imprisonment,  at  the  discretion  of  the 
court.  All  coses  which  are  by  this  act  de- 
clared to  be  larceny,  shall  be  deemed  and 
taken  to  be,  and  the  courts  of  this  state  shall 
construe  the  same  to  be,  grand  larceny,  sub- 
jecting the  offender  or  offenders  to  fine  and 
Imprisonment  as  above  specified,  notwitli- 
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standing  that  the  ralue  of  such  animal  or 
animals  may  be  leas  than  twenty  dollai-a." 

It  la  insisted  by  counsel  for  plaintiff  In  er- 
ror that,  to  CMJDStitute  larceny  of  any  char- 
acter, some  value  of  the  thing  taken  must  he 
stated  In  the  Information  and  proved  on  the 
trial,  and  that  the  language,  "notwithstand- 
ing that  the  value  of  such  animal  or  animals 
may  he  less  than  twenty  dollars,"  used  In 
this  statute,  necessarily  Implies  and  requires 
that  the  animals  specified  must  be  shown,  by 
averment  and  proof,  to  be  of  some  value. 
We  cannot  concur  In  this  view  of  counsel. 
Beading  this  statute  In  the  light  of  our  stat- 
ute on  the  subject  of  larceny  In  force  at  the 
time  it  was  enacted,  the  reason  that  the  legis- 
lature used  the  language  quoted  is  evident. 
By  that  statute,  larceny  was  divided  Into 
what  was  known  as  grand  and  petit.  In  oth- 
er words,  larceny  of  property  under  $20  was 
made  a  misdemeanor,  while  the  stealing  of 
property  of  a  greater  value  than  that  sum 
constituted  the  crime  of  grand  larceny,  and 
subjected  the  person  convicted  to  punishment 
In  the  penitentiary.  By  the  act  under  con- 
sideration, the  stealing  of  neat  cattle  and 
other  animals  enumerated,  whatever  their 
value,  constitutes  a  felony,  and  subjects  the 
person  convicted  to  punishment  In  the  peni- 
tentiary as  therein  specified,  thus  defining 
the  substantive  offense  and  providing  for  its 
punishment.  And  to  make  it  clear  that  the 
offense  thus  defined  should  constitute  grand 
larceny,  the  legislature  expressly  enacted 
tliat  it  should  be  so  deemed  and  construed 
by  the  courts,  notwltlistandlng  the  value  of 
the  animals  stolen  was  less  than  the  sum 
thi-retoforo  neoessarj'  to  constitute  tliat  of- 
fense; In  other  words,  that  the  offense  should 
constitute  gi-and  larceny,  regardless  of  value. 
It  Is  necessary  to  allege  and  prove  value  In 
cases  of  larceny  only  when  the  value  of  the 
property  alleged  to  have  been  stolen  deter- 
mines the  grade  of  the  offense  and  the  pun- 
ishment to  be  imposed;  and  where  the  pun- 
ishment does  not  depend  upon  the  value  of 
the  article  stolen,  proof  of  value  Is  unneces- 
sary. While  it  may  be  true,  as  contended  by 
counsel  for  plaintiff  In  error,  that  things  of 
no  value  are  not  subjects  of  larceny,  still  the 
animals  cnuniei-ated  In  the  statute  are,  from 
their  very  nature  and  use,  of  some  value,  and 
this  value  may  be  inferred  by  the  Jui-y  from 
their  description,  even  though  there  be  no  di< 
rect  evidence  upon  that  point.  Territoi-y  v. 
Pondry,  9  Mont.  67,  22  Tac.  7G0;  Houston  v. 
State,  13  Ark.  60;  Lopez  v.  State,  20  Tex.  780; 
Rap.  Lar.  &  Kin.  Off.  S§  14*,),  141. 

It  is  further  urged,  as  a  ground  of  reversal, 
that  the  court  erred  In  consolidating  the  In- 
formations against  the  defendant,  and  order- 
ing the  same  tried  together.  The  plaintiff  in 
error  interposed  no  objection  to  this  order  of 
consolidation,  and  did  not  in  any  manner 
question  the  correctuesa  of  such  order  in  the 
court  below;  nor  Is  there  anything  In  the 
record  to  show  ttiat  the  court  erred  in  order- 
ing such  consolidatlfm.  The  informatiom  on 


their  face  charge  the  offenses  to  have  been 
committed  on  the  same  day  and  at  the  same 
place.  And,  while  the  evidence  does  not 
show  whether  or  not  the  animals  were  taken 
at  the  same  time,  it  does  disclose  the  fact 
tlmt  they  were  found  together  on  the  15th  of 
October,  1894,  in  the  pasture  of  plaintiff  In 
error,  freshly  branded  with  his  brand.  We 
are  unable  to  say  that  the  offenses  charged 
were  not  for  acts  so  connected  that  they 
were  properly  consolidated  for  trial,  under 
section  945  of  the  General  Statutes  of  18S3.i 
The  further  errors  assigned  uxK)n  the  ad- 
mission of  a  eertifled  copy  of  the  brand  rec- 
ord as  evidence  of  the  ownership  of  certain 
of  the  animals  In  Cliarles  G.  Buckingham, 
and  upon  the  giving  of  that  portion  of  the 
ctiarge  wherein  the  court  below  Instructed 
the  jury  that  such  brand  was  lawfully  record- 
ed, and  prima  facie  evidence  of  ownership, 
present  a  more  difficult  question  and  one 
that  Is  not  entirely  free  from  doubt;  but,  up- 
on careful  consideration,  we  feel  constrained 
to  uphold  the  action  of  the  court  below  in 
the  premises.  The  statutory  provisions,  pre- 
scribing the  conditions  upon  which  the  brand 
upon  an  animal  shall  be  prima  facie  evidence 
of  ownership  In  the  person  to  whom  It  be- 
longs, are  as  follows:  "Any  person  desiring 
to  use  any  brand  shall  make  and  sign  a 
certificate,  setting  forth  a  facsimile  and  de- 
scription of  the  brand  which  he  desires  to 
use  and  shall  file  the  same  for  record  In 
the  office  of  the  county  clerk  of  the  county 
wherein  he  resides  which  clerk  sliall  record 
the  same  In  a  book  kept  by  him  for  tliat  pur- 
pose, and  from  and  after  the  filing  of  such 
certificate  the  person  filing  the  same  shall 
have  the  exclusive  right  to  use  such  brand 
within  such  county  for  the  purpose  afore- 
said. And  any  person  or  persons  so  desiring 
may,  in  the  uiauuer  and  with  like  effect,  as 
iiereln  provided,  record  his  brand  or  mark 
In  any  county  In  the  state  Into  which  his 
stock  are  liable  to  stray."  Gen.  St  1SS3,  { 
3172.  "In  all  suits  at  law  or  In  equity,  or  in 
any  criminal  proceedings,  when  the  title  of 
any  stock  is  involved,  the  brand  on  an  ani- 
mal shall  be  prima  facie  evidence  of  the  own- 
ership of  the  person  whose  brand  it  may  l>e: 
Provided,  that  such  brand  has  l>een  duly 
recorded  as  provided  by  law^.  Proof  of  tin- 
right  of  any  person  to  use  such  brand  shall 
be  made  by  a  copy  of  the  record  of  the  same, 
certified  to  by  the  county  clerk  of  that  coun- 
ty or  any  county  In  which  the  same  is  record- 
ed under  the  hand  and  seal  of  office  of  such 
clerk."  Gen.  St.  1883,  S  3174.  The  act  of  18S0. 
"To  provide  a  system  of  recording  brands  in 
tills  state,"  does  not  in  any  way  change  th** 
effect  of  a  record,  or  the  manner  of  proving 
the  same,  so  far  as  brands  recorded  prior  to 
tliat  enactment  are  concerned.  Laws  1SS5,  p. 
332.  The  8ufficieu<^  of  the  original  record 

1  Gen.  St.  1883,  §  945,  provides  that,  when- 
two  or  more  indictments  are  fonnd  nfminst  any 
porson  for  om>  or  more  acts  connwti>d  together, 
the  indictQienbi  may  be  consolidated. 
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of  this  brand  la,  therefore,  to  be  deterndned 
by  that  portion  of  the  tranBcrlpt  of  record 
shown  by  the  certificate  of  the  clerk  of  Lari- 
mer county,  ■which  1b  as  follows: 

"Certified  Copy  of  Stock  Brand. 

"State  of  Colorado,  Larimer  Connty— as.: 
Office  of  Clerk  and  Recorder.  In  accord- 
ance wltli  the  proTlslons  of  an  act  of  the 
Fifth  general  asfr-imbly  of  the  state  of  Colo- 
rado, entitled  'An  act  to  prorlde  a  syetpm  of 
recording  brands  In  this  state,'  approved 
April  7,  18S5,  I,  T.  J.  Montgomery,  county 
clerk  and  recorder  In  and  for  said  county,  In 
the  state  aforesaid,  do  hereby  certify  that  on 
this  thirtieth  day  of  July,  A.  D.  ISK;  the  fol- 
lowing appears  of  recoi'd  in  Book  B,  page  68, 
of  the  records  of  my  office,  to  wit: 

Brand     Ear  mark         Owner  Residence. 

VI  Geo.  B.  RichordsoD. 

Boing  the  letters  'V  and  '1> 
to  be  placed  on  the  left 
shoulder  of  horses  and  mules  and 
left  side  of  cattle. 

— "And  that  the  above  is  a  true  copy  of  said 
brand.  In  testimony  whereof,  I  have  bere- 
anto  set  my  hand  and  affixed  the  seal  of  said 
county  this  thirtieth  day  of  Julj-,  A.  D.  1883. 
1.  J.  Montgomery,  Oerk  and  Becorder. 
[Seal.]*' 

The  objections  urged  against  this  certifica- 
tion are  that  the  transcript  of  record  falls  to 
show  the  residence  of  George  S.  llichardson, 
the  original  owner  of  the  brand,  or  that  he 
made  and  filed  a  certificate,  etc.  While  sec- 
tion 3174  of  the  General  Statutes  of  1883  pro- 
vides that  the  certificate  shall  be  filed  for 
record  In  the  county  wherein  the  person  fil- 
ing the  same  resides.  It  does  not  require  that 
the  record  sliall  show  sui-h  resldeuce,  and  the 
fact  of  residence  may  be  shown  aliunde  the 
record.  If  such  residence  may  not  be  presum- 
ed from  the  fact  of  filing  the  brand  In  that 
county.  And,  furthermore,  the  section  pro- 
vides that  a  person  may  record  his  brand  In 
any  county  of  the  stjite  In  which  his  stock  Is 
liable  to  stray;  and,  under  section  3174,  proof 
of  the  right  of  a  person  to  Ufte  such  brand 
may  be  made  by  copy  of  the  rc<;ord,  certified 
to  by  the  county  clerk  of  any  eounty  in  which 
the  same  Is  recorded.  While  It  is  true  that 
the  transcript  of  record,  as  thus  certified  by 
the  clerk  of  Larimer  county,  docs  not  show 
a  formal  certificate  signed  by  Iticljardson,  It 
does  show  the  record  of  a  brand  in  all  other 
respects  In  conformity  with  the  rciiulrcments 
of  the  statute.  It  shows  a  facsimile  of  the 
VI  brand,  describing  It  as  being  the  letters 
"V"  and  "I"  placed  on  the  left  BhouUlcr  of 
horses  and  mules  and  the  left  side  of  cattle, 
and  George  S.  Uichardson  as  owner.  We 
think  it  would  be  doing  vIolcn<-e  to  the  In- 
tent, and  defeat  the  manifest  purpose,  of  the 
statute  to  hold  fhat  a  brand  so  recorded  and 
used  for  at  least  10  years  was  not  provable 
under  section  3174,  because  the  record,  as  cer- 
tified, falls  to  show,  In  addition  to  such  fac- 
i^mlle  and  description,  a  formal  certificate 
■Isned  by  the  party  filing  the  same. 


The  certlflcation  further  shows  that  a  copy 
of  the  brand  so  recorded  in  Larimer  county 
was,  under  the  requirements  of  the  act  of 
1885,  certified  to  the  secretary  of  state,  and 
the  certificate  of  the  record  of  the  same  In 
that  office  subsequently  reconleil  in  I^rlmer 
and  Weld  counties  November  20.  18&1,— a 
date  subsequent  to  the  alleged  larceny. 
While  this  last  record,  by  Itself,  would  not  be 
Bufl3cient  to  show  ownership  In  Buckingham 
at  a  time  antecedent  to  the  date  It  was  re- 
corded, yet,  when  taken  In  connection  with, 
the  evidence  that  Buckingham  was  In  tect 
the  ownw  of  the  brand  long  anterior  to,  and 
at  the  time  of,  the  taking,  proof  of  such  sub- 
sequent record  was  admissible,  and  entitled 
to  be  considered  by  the  ]ury  in  determining 
the  question  of  ownership.  Prfesmuth  t. 
State,  1  Tex.  App.  480.  Nor  do  we  thhik  the 
court  below  erred  In  permitting  the  transfer 
of  such  brand  from  Uichardson  to  Bucking- 
ham to  be  shomi  by  parol  eviloice.  At  the 
rime  the  transfer  was  made,  in  1887,  there 
was  no  stPtute  regnlatliMC  the  transfer  of 
brands.  The  only  law  In  force  was  section  7 
of  the  act  of  18S5,  wherein  It  was  i>roTlded: 
"Any  brand  recorded  In  accordance  with  the 
requirements  of  this  act  shall  be  considered 
as  the  property  of  the  person  causing  such 
record  to  be  made,  and  shall  be  subject  to 
sale,  assignment,  transfer,  devise  and  descent, 
the  same  as  other  personal  property."  Subse- 
quently, In  1889,  the  legislature  provided  that 
Instruments  of  writing  evidencing  any  such 
sale,  assignment,  or  transfer  should  be  ac- 
knowledged, and  that  certified  copies  of  the 
record  of  such  Instruments  might  he  Introduc- 
ed In  evidence,  the  same  as  copies  of  Instru- 
ments affecting  real  estate.  But  this  law  was 
not  retrospective,  and  did  not  affect  the  valid- 
ity of  the  transfer  of  the  brand  In  question  to 
Buckingham,  or  the  manner  In  which  such 
transfer  might  be  proven. 

The  foregoing  considerations  do  not  In  any 
way  affect  the  proof  of  the  ownership  of  the 
cattle  alleged  to  hire  belonged  to  Davis,  ^nce 
no  attempt  was  made  to  rely  upon  the  record 
of  his  brand  as  proof  of  ownership,  but  the 
same  was  mentioned  merely  by  way  of  Iden- 
tification, and  the  ownorahlp  and  Identity  of 
the  cow  and  one  of  the  steers  described  was 
testified  to  positively  by  T>avls  and  his  wife. 
■\^'e  think  the  court  correctly  Instructed  the 
jury  that  it  was  not  proper  for  them  to  take 
into  couslderatlon.  In  determining  the  owner- 
ship of  tlK)Se  cattle,  the  brands  that  may 
liave  been  placed  upon  them,  except  merely  as 
a  mark  of  Identification. 

The  sixth  and  seventh  assignments  of  error 
are  based  upon  the  misconduct  of  the  jury, 
and  the  nilwonduct  of  the  bailiff  In  charge. 
In  this:  that,  after  the  evidence  had  been 
submitted  and  the  jurj'  charged,  they  were 
taken  to  the  post  office  by  the  bailiff,  and 
permitted  to  receive  mall,  and  that  the  juror 
Pease  was  allowed  to  separate  from  the 
others.  Upon  the  evidence  Introduced  upon 
the  bearing  of  the  motion  for  a  new  trial.  It 
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appears  that  tbe  Jury  were  taken  to  a  restau- 
rant for  supper;  that  this  Juror,  having  eaten 
bis  supper,  and  while  the  others  were  stUl 
eating,  waa  obliged  to  answer  the  call  of  na- 
ture, and  not  being  able  to  find  a  suitable 
place  there,  be  started  for  the  courthouse,  and 
when  he  had  gotten  a  short  distance  one  of 
the  bailiffs  started  after  bim;  that  he  went  to 
the  water  ckmet,  and  when  be  came  out  went 
to  the  jury  room,  where  the  ballifF  locked 
him  In  and  went  back  after  the  others.  He 
testifies  that  no  one  spoke  to  him  in  regard 
to  tbe  case  while  be  was  separated  from  the 
others;  that  he  spoke  to  no  one  after  he  got 
up  from  tbe  table,  except  the  bailiff,  to  whom 
be  mentioned  hla  errand;  and  that  he  re- 
ceived no  commimlcation  from  any  one.  IL 
0.  Havener,  the  bailiff  In  charge  of  tbe  jury, 
testified  that  the  jury  were  out  from  5:30  in 
tbe  evening  until  10  o'clock  next  morning  be- 
fore they  rendered  tbetr  verdict  At  half- 
past  T  be  took  the  Jury  to  breakfast,  and 
from  there  took  them  to  the  post  office.  He 
testifies  in  chief  that  he  had  the  impression 
one  of  them  got  some  mall;  that  he  didn't 
notice  any  one  in  the  post  office;  didn't  talk  to 
any  one  about  tbe  case.  On  cross-examina- 
tion he  testified:  "When  we  went  to  the  post 
office  one  of  the  jurors  inquired  for  mail.  I 
am  not  positive  whether  be  got  any  or  not. 
Juror  was  a  stranger  to  me.  Don't  know 
who  he  was.  Asked  the  privilege  of  Intiulr- 
Ing  for  his  mall,  and  I  gave  him  It  Can- 
not say  whether  he  got  anything."  That  the 
foregoing  conduct  on  the  part  of  the  Imiliff 
and  the  jury  was  an  Irregularity  admits  of 
no  doubt,  especially  in  taking  tbe  jury  to  tha 
post  office  for  the  purpose  of  procutlug  mall; 
but  whether  such  irregularity  affords  suttt- 
deut  ground  for  a  new  trial  Is  a  question 
upon  which  there  is  much  diversity  of  opin- 
ion among  the  courts  of  tbe  different  states. 
On  the  one  hand,  it  Is  held  that  the  mere  sep- 
aration of  the  jury,  under  circumstances  that 
would  permit  them  to  be  tampered  with,  la 
In  itself  sufficient  to  entitle  defeudaut  to  a 
new  trial.  On  the  other  hand,  it  la  held 
that  something  more  than  a  mere  separation 
must  be  shown  to  justify  tbe  setting  aside  of 
the  verdict.  In  the  case  of  Jouts  v.  People, 
0  Colo.  452,  the  latter  rule  seems  to  be  sanc- 
tioned. In  discussing  the  question  as  to 
whether  misconduct  in  the  use  of  Intoxicating 
liquors  by  the  jury  was  a  sufficient  ground 
to  set  aside  the  verdict  the  court  says:  "If 
a  verdict  is  to  be  set  aside  for  misconduct  of 
the  Jury,  it  must  be  for  legal  reasons  alone. 
If  by  such  misconduct  a  party  litigant,  or,  in 
a  criminal  case,  a  party  on  trial,  has  been 
prejudiced,  the  verdict  should  be  set  aside, 
for  the  law  requires  a  fair  and  impartial  ver- 
dict. If  the  Justness,  soundness,  or  fairness 
of  tbe  verdict  has  been  Impaired,  or  In  any 
way  vitiated,  by  the  use  of  liquors  by  tbe 
jury,  such  verdict  should  be  set  aside.  But 
If  no  such  consequences  be  shown,  or  are 
fairly  inferable,  if  no  juror  was  intoxicated, 
or  In  any  manner  or  degree  affected  In  bis 


deliberations  or  Judgment,  for  what  reason 
in  such  case  Is  the  verdict  to  be  set  aside? 
•  •  •  Tbe  real  question  In  the  case  Is, 
has  the  party  to  be  affected  by  the  verdict 
been  prejudiced  by  the  conduct  or  miscon- 
duct of  tbe  Jury?"  And  since  it  is  afflrma- 
tlvely  shown  from  the  evidence  introduced 
that  tbe  separation  of  the  Juror  Pease  was  a 
necessity,  and  did  not  In  any  way  prejudice 
the  plaintiff  In  error,  and  tbe  evldrace  fall- 
ing to  show  with  posltiveneas  that  any  mall 
was  delivered  to  any  of  the  Jurors,  we  can- 
not Infer  that  tbe  misconduct  of  the  Jury  in 
this  respect  In  any  way  affected  the  rights  of 
plaintiff  in  error  to  bis  prejudice.  The  mis- 
conduct of  the  bailiff  in  taking  tbe  Jury  to  the 
post  office  for  the  purpose  of  procuring  mail 
was  reprehensible,  although  be  acted  In  ig- 
norance of  bis  duty  in  tbe  premises.  Tet 
in  the  absence  of  any  showing  that  such  mis- 
conduct prejudiced  the  rights  of  the  defend- 
ant, we  cannot  hold  that  tbe  court  below 
erred  in  refusing  to  set  aside  tbe  verdict  on 
this  ground. 

The  error  predicated  upon  the  refusal  of  the 
court  below  to  give  certain  instructions  asked 
in  behalf  of  defendant  we  think,  is  not  tena- 
ble; for,  while  the  Instructions  asked  em- 
body correct  propositions  of  law,  they  were 
given  In  substance  Dy  the  court  in  Its  gen- 
eral charge.  We  think,  upon  a  review  of  the 
entire  record,  that  no  error  Intervened  upon 
the  trial  of  the  cause  that  would  Justify  a 
reversal  of  tbe  Ju'lgment  of  the  court  below. 
The  judgment  Is  therefore  affirmed.  Af- 
firmed. 


HALIi,  Sheriff.  T.  JOHNSON. 
(Supreme  Court  of  Colorado.  Bept  30,  1S95.) 
Chattrl  Mobtoaoe — WniT  Cokstitctbs — Valid- 

ITI  AB  TO  CkEDITOHS— RF-P1,KVIX  BX 

Mortgagee— EviDESce. 

1.  A  trust  deed  to  secure  bonds  of  a  cor- 
poration, which  coTprB  land  and  a  herd  of  cut- 
tle containing  a  certain  aumber  of  bead,  is, 
under  Gen.  St  1883,  p  35!),  extending  th« 
provision!;  of  tbe  chattel  uiortgilge  act  to  a  deed 
of  trust  having  the  effect  of  a  Hen  on  personal- 
ty, a  chattel  mortKafce,  as  to  the  cattle. 

2.  The  reservation  in  a  trust  deed  covering 
land  and  also  a  herd  of  cattle,  Kiving  the  grentor 
the  riKht  to  sell  the  cattle  if  tne  numl>er  of  the 
herd  is  not  reduced,  renders  tbe  deed  void  as  to 
the  grantor's  creditors,  so  far  as  the  cattle  are 
concerned;  such  deed  being,  under  Gen.  St 
1883,  p.  158,  a  chattel  mortgage,  as  to  the 
cattle. 

3.  Where,  in  replevin  for  goods  seized  nn- 
der  attachment,  the  complaint  alleges  that 
when  the  attachment  was  levied,  nluiutiff  had 
possesRion  of  the  poods  under  a  rlinttel  mort- 
gage  throuRh  which  he  claimed  title  thereto, 
and  the  answer  alleges  invalidity  of  the  mort- 
gage, proof  hy  plaintiff  of  his  former  posses- 
sion did  not  require  defendant  to  show  toe  va- 
lidity of  the  claim  of  the  attaching  creditor,  as 
plaintiff,  to  recover,  most  show  that  the  cbattd 
mortgage  was  valid. 

Appeal  from  district  court.  Park  comity. 
Action  of  replevin  by  William  E.  Johnson 
agaUist  Ijeut  Hail,  sheriff  of  Park  county. 
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Jodgment  was  rendered  for  t^intlff,  and  de- 
fendant appeals.  Reversed. 

This  ts  an  artion  for  the  recovery  of  the  poi- 
seaelon  of  8i)eclfic  personal  property.  The  com- 
plaint bases  the  plaintllT'a  right  of  poHsesslon 
upon  the  existence  of  certain  fiicts,  which  are, 
■\rith  particularity,  setoutln  the  complaint,  and 
which  are  ola lined  to  constitute  ownership  In 
the  plnlutlflF.  The  first  defense  of  the  answer 
is  a  Keueral  denial,  and  the  second  defense  is 
a  jnstlflcation  under  an  attachment  writ.  The 
case  was  tried  to  the  court  wltboot  a  Jury, 
partly  upon  an  ajifreed  statement  of  facts,  and 
pnrtly  upon  evidence  Introduced  by  both  par- 
ties, from  which  and  the  pleadings  it  appears 
that  the  South  Park  I^nd  &  Cattle  Company, 
a  corporation,  for  the  purpose  of  carrying  on 
its  operations,  executed  and  negotiated  a  cer- 
tain number  of  its  bonds,  payable  In  10  years, 
with  Intei-est  payable  semiannually,  to  secure 
which  it  executed  Its  certain  Instnunent  of 
writing,  called  a  "trust  deed,"  to  one  Harding, 
as  trustee,  embracing  both  real  and  personal 
property,  which  instrument  was  recorded  In  the 
county  where  the  principal  office  of  the  com- 
pany was  kept.  George  Westlake  became  the 
bona  fide  holder  and  owner  of  13  <tf  these 
bonds.  The  company  defaolted  In  the  pay- 
ment of  Interest  thereon,  and,  in  accordance 
with  the  provisions  of  the  trust  deed  giving 
authority  therefor,  the  trustee,  upon  the  appli- 
cation of  AVestlake,  proceeded  to  take  posses- 
sion of  tlie  personal  property  covered  by  the 
mortgage,  and  to  advertise  and  sell  the  same 
in  accordance  with  the  provisions  of  the  trust 
deed.  While  the  trustee  vma  in  such  posses- 
sion, taken  under  the  trust  deed,  and  before 
the  foreclosure  sale,  one  Gumaer  brought  bis 
action  against  the  cattle  company  upon  an 
indebtedness  alleged  to  be  due  from  It  to  him, 
and  sued  out  a  writ  of  attachment  in  aid  there- 
of, which  writ  the  sheriff,  Hall,  who  is  the  ap- 
pellant here,  levied  upon  the  said  personal 
property,  and  took  tlie  same  into  his  possession. 
The  trustee  thereupon  brought  this  action  of 
replevin  against  the  sheriff,  and  during  the 
pendency  of  this  action,  and  before  final  judg- 
ment, the  trustee  sold  the  property  under  the 
foreclosure  of  the  trust  deed  to  TVIlUam  E. 
Johnson,  who  thereupon  was  substituted  as  the 
plaiutiflf  In  this  action.  In  place  of  Harding, 
trustee.  The  provisions  of  the  trust  deed  with 
reference  to  the  personal  property  are  as  fol- 
lows: "And  also  the  entire  herd  of  stock  cattle 
and  horses  belouging  to  the  said  party  of  the 
first  part,  and  consisting  of  about  seven  thou- 
sand (7.(100)  head,  branded  with  the  1  H  on 
the  left  hip  or  side,  now  ranging  in  said  Park. 
ChaflCee,  and  Kieuiout  counties,  Colorado;  the 
said  party  of  tlio  first  part,  however,  reserving 
the  right  to  sell  or  dispose  of,  from  said  herd, 
from  time  to  time,  all  beef  and  unproductive 
cattle  and  horses,  but  In  no  event  to  decrease 
the  herd,  by  any  such  sale  or  disposal,  to  a  less 
immber  than  seven  thousand:  provided,  al- 
ways, tlint.  until  default  shall  be  made  in  the 
payment  of  the  principal  or  interest  aforesaid, 
the  paiiy  of  the  first  part  may  remain  In  the 


possession  of  said  premises  and  property,  and 
the  proceeds  thereof."  Section  169  of  the  chat- 
tel mortgage  act  of  1883  (Gen.  St.  Colo.  p.  100) 
Is  as  follows:  "I'he  provisions  of  this  act  shall 
be  deemed  to  extend  to  all  such  bills  of  sale, 
deeds  of  trust,  and  other  conveyances  of  per- 
sonal property,  as  shall  have  the  effect  of  a 
mOTtgage  or  lien  upon  such  property."  The 
trial  court  found  that  the  deed  of  trust  was 
fialr  on  Its  face,  and  executed  and  recorded 
according  to  law;  that  the  trustee,  Harding, 
took  possession  of  the  personal  property  In  dis- 
pute under  the  provisions  of  the  trust  deed, 
and  the  delivery  thereof  was  a  sufficient  com- 
pliance with  the  chattel  mratgage  act  and  the 
statute  of  frauds,  relating  to  delivery  and 
continuous  possession.  Although  the  court 
found  that  the  Issue  of  the  bona  fides  of  the 
claim  of  Gumaer  was  raised  by  the  pleadings 
and  the  evidence,  yet  It  decllneid  to  pass  upon 
this  Issue,  for  the  reason  that  Its  conclusion  of 
law  that  the  cliattel  mortgage  was  valid,  and 
its  finding  of  feet  that  the  plalntlflTs  posses- 
sion thereunder  was  prior  to  that  of  defendant, 
entitled  the  plaintiff  to  possession  of  the  prop- 
erty, Irrespective  of  the  merits  of  Gumaer's 
attachment.  The  court  therefore  adjudged 
that  the  plaintiff  was  entitled  to  the  posseBslon 
of  the  property,  as  against  the  defendant,  and 
It  Is  this  judgment  from  which  the  defendant 
below  has  appealed. 

Charles  A.  WUkln,  for  appellant  Thomas 
Slacon  and  Patterson,  Blchardaon  &  Hawk- 
ins, for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
"We  are  of  opinion  that  the  trust  deed  to 
Harding,  in  so  far  as  it  relates  to  the  per- 
sonal property  embraced  therein,  constitutes 
a  chattel  mortgage.  We  are  also  of  opinion 
that  the  authority  therein  reserved  to  the 
mortgagor,  to  sell  and  dispose  of  a  portion 
of  the  property  Included  In  the  mortgage, 
with  the  power  to  devote  the  proceeds  of 
such  sale  to  Its  own  use.  renders  the  instm- 
ment  inconsistent  with  Its  being  a  security, 
and  that,  therefore.  In  law,  it  is  void  and 
fraudulent  as  to  creditors  of  the  mortgagor, 
and  that  the  requirement  that  the  mortga- 
gor shall  keep  the  number  of  the  herd  of 
cattle  and  horses  at  not  less  than  7,000  does 
not  affect  this  result  Gallagher  v.  Rosen- 
field,  47  Minn.  507,  50  N.  W.  696.  The  court 
of  appeals,  In  the  late  case  of  Roberts  v. 
Johnson  (Colo.  App.)  3Q  Pae.  596,— a  case  In- 
volving the  construction  of  the  same  trust 
deed,— held  this  Instrument  as  to  the  per- 
sonal property  covered  by  It,  a  chattel  mort- 
gage, and  void  as  to  creditors.  Without  re- 
peating the  argumMit  we  content  ourselves 
by  citing  this  case,  with  our  approval  of  Its 
reasoning  and  conclusion,  baaed  as  It  Is  up- 
on repeated  decisions  ot  thla  court  referred 
to  In  the  opinion. 

Such  an  instrument  as  this,  however,  may 
be  good  as  between  the  parties,  but  void  as 
to  the  creditors  of  the  mortgagor.  It  Is  up- 
on this  theory  that  the  plaintiff  Insists  that 
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as  the  court  below  foand  that  he  had  taken 
poesesglon  before  the  levy  of  the  writ  of  at- 
tachment, this  possesBloo  was  sufficient  to 
warrant  a  recoverj-,  at  least  until  a  supe- 
rior title  was  establifthed  by  the  defend- 
ant. The  trial  court,  as  we  have  said,  made 
no  finding  of  fact  upon  the  validity  of  the 
indebtedness  npon  which  the  Gumaer  suit 
was  founded.  Shall  we  examine  the  evi- 
dence for  the  purpose  of  determining  thla 
disputed  qnestiou,  or  Is  plaintiff  in  a  posi- 
tion to  demand  that  we  shall  make  this  In- 
vestigation? Proof  of  naked  possession,  m 
some  cases,  Is  all  that  a  plaintiff  In  replevin 
need  show.  The  possession  being  presumed 
to  be  rightful,  and  some  evidence  of  owner- 
ship, fTeucral  or  special,  npon  the  proof  there- 
of the  plaintiff  may  rest,  and  call  ui>on  the 
defendant  to  show  a  better  title.  But  where, 
as  In  the  case  at  bar,  the  plaintiff  sets  ont 
in  full  In  the  complaint  his  title,— the  facts 
upon  which  his  right  of  possession  depends, 
—and  the  defendant  denies  the  same,  and  di- 
rectly attacks  the  validity  of  his  title,  the 
rule  Is  that  the  plaintiff  must  recover  upon 
the  Btrengtb  of  his  own,  and  not  upon  the 
weakness  of  bis  adversary's,  title.  Proof  of 
possession  In  such  a  case  is  made  only  as  a 
circumstance  tending  to  show  title,  and  the 
question  of  title,  and  not  mere  possession, 
must  govern,  and  the  burden  of  proof  is  up- 
on the  plaintiff.  Wells,  BepL  S  111;  Cobbey, 
Repl.  S  08,  and  cases  clteo.  Applying  this 
rule  to  the  facts  of  this  case,  the  rights  of 
the  plaintiff  to  the  possession  of  this  prop- 
erty must  depend  npon  the  validity  of  this 
chattel  mortgage.  If  It  Is  void,  his  posses- 
sion thereunder  gives  him  no  right  to  re- 
cover as  against  the  defendant,  whose  pos- 
session is  by  virtue  of  a  writ  of  attachment 
regular  on  Its  face.  This  mortsnge  being 
void,  as  we  have  seen,  It  follows  that  the 
court  below  should  have  found  for  the  ae>  ! 
fendant  The  Judgment  of  the  conrt  is  ' 
therefore  reversed,  and  the  cause  remanded. 
Beversed. 


CITY  OF  DENVER  et  al.  v.  MOXASH  et  al. 
(Supreme  Court  of  Colorado.  Oct.  21,  181)5.) 

AFPBAI.ABLE  ORDERS— DeCRBB  I!f  VACATION. 

WTipre  fl  tpmiiomry  Iiijimotion  is  frraut- 
od,  and  tlie  judRC.  in  vncntirm,  ei^iix  a  decree 
purt>ortiuK  to  make  it  permanent,  there  is  no 
liual  judgmeut  from  which  an  apiieal  will  lie. 

Error  to  district  court,  Arapnhoe  county. 

Action  by  £.  Monash  and  others  againat 
the  city  of  Denver  and  others  to  enjoin  de- 
fendants from  enforcing  a  city  ordinance. 
Judgment  was  rendered  for  plalntifte,  and 
defendants  bring  error.  Dismissed, 

F.  A.  Williams,  A.  B.  Seaman,  and  Q.  Q. 
Richmond,  for  plaintiffs  in  error.  C.  P.  But* 
ler,  Ross  &  Deweese,  and  F.  £.  Walters, 
for  defendants  In  error. 


PER  CURIAM.  This  action  was  insti- 
tuted by  a  number  of  mercliants  of  tUe  city 
of  Denver  to  restrain  the  muuidiMil  author- 
ities from  enforcing  a  city  ordiuauce  prohi1>- 
iting  the  erection  or  occupation  of  stands 
upon  any  part  of  the  sidewalks  for  the  sale 
or  display  of  goods.  Upon  filing  the  com- 
plaint a  temporary  writ  of  injunction  was 
Issued,  restraining  tbe  defeudouts  in  ac- 
cordance with  the  prayer  of  the  complaint. 
Thereafter  the  Judge  of  the  court.  In  vaca- 
tion, heard  testimony,  and  signed  a  decree 
purporting  to  make  permanent  the  tempo- 
rary writ  theretofore  Issued.  This  order  of 
the  Judge  In  vacation  does  not.  however, 
have  the  force  and  effect  of  a  final  decree  by 
the  court.  It  is  purely  interlocutory  in  char- 
acter, and  discretionary  with  the  judge,  and 
cannot  be  reviewed  here.  This  case,  so  far 
as  we  are  advised,  was  never  finally  dis- 
posed of  in  the  dlBtilct  court,  and  is  stUl 
peudluf?  there.  Until  the  trial  court  enterei 
a  final  judgment  ui>on  the  merits,  we  cannot 
review  Its  Interlocutory  order,  or  the  order 
of  the  judge  at  chambers,  such  as  la  tbe  one 
now  before  us.  The  writ  of  error  prose- 
cuted to  such  Intermediate  order  is  therefore 
dismissed  for  want  of  Jurisdiction  in  this 
court  to  entertain  the  same.  Writ  dis- 
missed. 


CITY  OF  DENVER  v.  GIRARD. 

(Supreme  Court  of  Colorado.   Oct.  21,  1805.1 

Ubb  or  Sidewalks — Ukdinances — Rrvocaiion  of 
LicKxaE— Limitations— EsToppEi- 

1.  An  ordinance  decliirinK  tliat  do  penwn 
shall  place  merebandiHo  on  a  aidowalk  bcfond 
three  feet  from  the  front  line  of  the  lot  does 
not  vacate  the  three  feet  of  the  sidewalk,  bat 
merely  grants  a  revocable  license. 

2.  The  statute  does  not  mn  against  a  city's 
asserting  its  jurisdiction  orer  its  sidewalk  be- 

I  cause,  under  a  revocable  license,  it  has  for  four 
I  years  permitted  tlie  inside  three  feet  thereof  lo 
be  used  for  displiyiug  mcrchnndise. 

'.i.  Nor  does  nnch  j>ermiBsiTe  use  estop  the 
city  from  asttertiuf;  jurisdiction  over  such  space. 

4,  An  ordinance  forbiddinR  the  use  of  side- 
walks  for  display  of  merchandise  is  not  dii- 
crimlnatlng  liecuuse  It  is  not  properly  enforciil 
against  every  one. 

Error  to  Arapahoe  county  court 

Action  by  the  city  of  Denver  against  Sarah 

Oirnrd.  The  action  was  dismissed,  and  plaio- 

tiff  brings  error.  Reversed. 

V.  A.  Williams,  A.  B.  Seaman,  and  G.  Q. 
Richmond,  for  plaintiff  in  error.    Sarah  Gir- 
;  ai-d,  pro  se.  C.  P.  Butler  and  T.  E.  WaltetSL 
for  defendant  In  error. 

CAMPBELL,  J.  This  action  was  brousht 
in  tlie  police  magistrate's  court  in  the  city  of 
Denver  by  tbe  plaintiff  In  error  to  recover  a 
penalty  for  the  violation  by  defendant  In  er- 
ror of  an  ordinance  prohibiting  the  erection  or 
occupation  of  any  booth  or  stand  upcm  the 
streets  or  sidewalks  and  the  sale  of  mercban- 
dise  therefrom.  A  Judgment  was  renilered 
against  the  defendant  In  error,  from  which  an 
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spiKwI  was  takoD  to  the  county  conrt,  where, 
upon  the  coucluRlon  of  the  trial,  the  cause 
n'as  illsmlssed.  From  this  Judgment  the  city 
has  brought  the  t-ase  here  tuy  writ  of  error. 
The.  ordinance  upon  which  this  proeecutlon  is 
Imsed  (iiassed  April  6,  18U0)  makes  it  uolaw- 
ful  for  "any  person  to  erect  or  occupy  any 
iKMtta,  or  estaliltsb,  fix  or  occupy  any  stand 
for  the  sale  of  fruit,  books  or  other  merrhan- 
dtse,  or  any  article  or  thing  of  ralne  whatso- 
ever, encumbering  any  part  or  portion  of  the 
streets  or  sidewalks  of  the  city  of  l>enrer." 
It  expressly  revokes  all  permits  that  may 
theretofore  have  been  granted  for  such  pur- 
IHJSes,  and  rei>enls  all  ordinances  or  parts  of 
ordinaoces  inconsistent  therewith.  There  is 
no  dilute  as  to  the  material  facts.  The  de- 
fendant occupied  a  fruit  stand  situate  on  the 
sidewalk  on  Curtis  street  near  its  intersectiun 
with  Fifteenth  street.  The  stand  was  a  per- 
manent structure,  and  had  remained  on  the 
sidewalk  for  abont  four  years.  It  extended 
Into  Curtis  sti-eet  from  the  lot  line  a  little 
over  three  feet,  and  was  about  nine  feet  in 
length.  The  defendant  in  error  paid  rent  to 
the  owner  of  tlie  building  abutting  on  the 
sidewalk  for  the  privilege  of  maintaining  on 
the  sidewalk  the  fruit  stand  from  which  she 
vended  her  wares.  The  only  question  Is  as  to 
the  construction  of  these  ordinances.  The 
position  assumed  by  defendant  In  error,  as  we 
understand  It,  Is;  First,  that,  by  virtue  of 
the  provisions  of  Ordinance  No,  39  (passed 
March  22.  3SSr>>.  the  city  vacated  three  feet 
of  the  sidewalk,  which  for  about  four  years 
bad  been  used  by  the  defendant  for  the  sale 
and  display  of  her  wares,  and  It  was  not 
competent  for  tlie  city  council  thereafter  to 
withdraw  this  grant  from  those  who  had  so 
used  the  sidewalks,  because,  by  its  tacit  rec- 
ognition of  the  right  of  abutting  owners  to 
use  three  feet  of  the  sidewalks,  the  city  had 
surrendered  to  them  all  control  over  such  por- 
tion of  its  hifihwsys,  to  which  the  abutting 
owners  had  acquired  a  vested  right;  second, 
that,  if  there  was  not  such  a  suri'ouder  by 
the  city  of  Its  control  over  the  portion  of  the 
sidewalks  mentioned,  still  Ordinance  No.  Hi) 
granted  to  the  owuers  of  abutting  lots  a  li- 
cense to  use  such  portion  of  the  sidewalks, 
and  tluit  such  license  lias  nut  been  revoke4l; 
third,  that  the  city,  by  its  conduct,  Is  banvd 
by  the  statute  of  limitations  from  now  as- 
Eumiug  authority  over  its  sidewalks. 

J,  The  ariTiinii'nt  of  counsel  is  that,  by  ar- 
ticle 2,  §  20,  siilid.  S.  of  the  city  charter,  tlie 
city  council  has  the  power,  by  ordinance,  to 
vacate  Its  streets  and  sidewalks,  nnd  that, 
when  It  once  exercises  that  power.  It  cannot 
thereafter  resume  control  of  such  vacated 
highway,  to  the  Injury  of  those  who  have 
availed  themselves  of  the  permission  thereby 
given  to  use  the  vacated  highway.  It  Is  In- 
slstetl  that  Ordinance  No.  30  is  an  exercise  of 
such  power,  and  that  thereby  thi-ee  feet  of  the 
sidewalks  throughout  tlie  city  were  vacatetl 
for  the  use  and  benefit  of  private  persons  for 


the  sale  and  display  of  goods  thereupon.  We 
are  cited  to  the  case  of  Whitsett  v.  Railroad 
Co.,  10  Colo.  243,  IS  I^.  330,  In  suppoit  of 
defendant's  contention.  It  was  there  held 
that  the  city  of  Denver  may  vacate  a  street 
which  thereafter  may  be  occupied  and  used 
by  a  qtiasl  public  corporation  for  purposes 
which  accommodate  the  public  generally,  and 
that  an  owner  of  lots  situate  on  said  street, 
but  not  abutting  on  the  part  vacated,  did  not 
suffer  damage  so  peculiar  to  himself  as  to  en- 
title him  to  Injunctive  relief,  and  that  he 
could  not  enjoin  the  erection  and  use  by  tbe 
depot  company  of  a  union  depot  upon  the  va- 
cated premises,  and  could  recover  no  damages 
against  It;  for  his  injury,  if  any,  was  the 
same  In  kind  as  that  sustained  by  all  per- 
sons In  the  city  who  might  travel  that  way. 
It  will  be  observed  tbat  the  facts  In  the  Whit- 
sett Case,  which  was  one  between  private 
Individuals,  are  quite  different  from  those  In 
the  ease  at  bar,  wherein  the  city  Is  endeavor- 
ing, as  against  a  private  person,  to  remove  an 
obstruction  from  its  highway,  which  it  still 
maintains  as  such.  To  this  contention  of  de- 
fendant hi  error  we  say  that,  If  Ordinance 
No,  30  is  to  be  construed  as  an  attempted  ex- 
ercise by  the  city  council  of  its  power  to  va- 
cate its  highways,  it  is  beyond  the  power  of 
the  city  council  thus  to  alien  or  farm  out  any 
portion  thereof  for  a  merely  private  use, 
while  at  the  same  time  it  continues  to  main- 
tain them  as  such.  Owners  of  property  in 
the  nefghtK>rhood  not  making  such  use  of 
their  property,  as  well  as  the  traveling  public 
generally,  have  rights  which  cannot  be  thus 
frittered  or  t>artered  away.  But  this  ordi- 
nance was  not  Intended  to  accomplish  nnysuch 
purpose,  nor  did  It  do  so.  It  is  merely  on  ex- 
ercise of  the  power  vested  In  the  city  of  regu- 
lating the  use  to  be  made  of  Its  highways, 
and  it  is  entirely  bej'ond  tbe  power  of  a  mu- 
nicipal government  iu  snch  regulation  irrevo- 
cably to  deprive  Itself  of  its  police  power  of 
protecting  and  guarding  the  highways  against 
unlawful  obstruction,  so  long  as  It  continues 
so  to  recognize  tliera.  2  Dill.  Mun.  Corp.  (3d 
Ed.)  S  6(»,  and  cases  cited;  Com.  v.  Blaisdell, 
107  Mass.  234;  Elliott,  Roads  &  S,  479.  If 
Ordinance  No.  39  should  be  construed  as  an 
attemi)t  In-evocably  to  grant  to  private  In- 
dividuals for  private  purposes  the  power  per- 
manently to  obstruct  Its  highways,  we  should 
hold  it  unconstitutional,  as  ultra  vires  the 
ctty  council  to  deprive  itself  of  the  power  to 
regulate  the  use  to  be  made  of  Its  highways. 
But  we  regard  Ordinance  No.  39  as  merely 
an  exercise  of  the  police  power,  and  hold  that 
it  only  grants  a  license  for  the  use  by  abutting 
owners  of  a  part  of  the  sidewalks  of  the  city 
for  the  sale  and  display  of  goods,  and  tbat  it 
does  not  convey,  or  ptirport  to  conv^,  any 
portion  of  the  sidewalks  to  private  persons. 
Conferring  a  license  only,  it  follows  that  the 
same  may  he  revoked  by  the  dty  at  any 
time.  No  vested  Interest  therein  can  be  ac- 
quired by  any  persons  who  have  made  use  oC 
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the  sidewalks  in  accordance  with  the  priv- 
ileges therein  eonferrwi.  Cooley,  Const.  Lim. 
(Cth  Ed.)  340-342,  471. 

2.  Conceding  tfiis  to  be  true,  the  defendant 
in  error,  nevertlieless,  c-outeiids  tliat  the  or- 
dinance is  BtiU  in  force  liecause  Ordiiiauco  Xo. 
42,  attempting  to  revoke  snch  license,  is  dis- 
criminating, and  therefoi-e  does  not  repeal  the 
former  ordinance.  The  court  admitted  oral 
evidence  tending  to  show  that  many  of  the 
sidewalks  in  various  parts  of  the  city  were 
obstructed  by  like  stands  and  in  various 
other  ways.  The  court  also  admitted  in  evi- 
dence in  behalf  of  the  defeudant  Ordinance 
'So.  30,  section  5  of  which  is  as  follows;  "No 
pei-aou  shall  place,  or  suffer  to  be  placed,  upon 
any  street  or  sidewalk  in  this  city  any  goods, 
wares  or  mercliaudlse,  for  sale  or  show,  beyond 
three  feet  from  the  f rant  line  of  the  lot  where 
such  goods  may  be  so  exposed."  We  suppose 
the  court  admitted  this  oral  t^timony,  and. 
In  some  measure,  this  ordinance,  to  enable  it  to 
pass  upon  the  alleged  discriminating  character 
of  the  ordinance  for  the  violation  of  which  the 
defendant  was  on  trial.  Whether  or  not  a 
municipal  ordinance  is  discriminating  must  be 
determined  by  the  com^  as  a  question  of  law 
from  the  provisions  of  the  ordinance  itself,  and 
not  from  the  manner  of  its  enforcement.  Dill. 
Mun.  Corp.  (3d  Ed.)  §  327;  Beach,  Pub.  Corp. 
8S  5141,  517,  But  if  the  reasonableness  of 
an  ordinance  is  to  be  determined  from  extrinsic 
evidence,  which  in  some  cases  seems  to  be  the 
rule  (2  Dill.  Mun.  Corp.  §  734).  in  the  present 
case  the  prima  facie  presumption  of  the  rea- 
sonableness of  Ordinance  No.  42,  arising  from 
Its  passage  by  the  city  council,  as  well  as  by 
its  own  terms,  is  not  overcome  by  the  evidence 
in  the  record.  It  Is  not  void  because  it  con- 
flicts with  a  prior  ordinance  relating  to  the 
same  subject,  and  it  is  equally  clear  that  it  is 
not  imreaaonable  merely  because  the  municipal 
authorities  have  been  lax  in  Impartially  en- 
forcing it,  or  had  not,  at  the  time  of  the  trial, 
instituted  suits  against  other  violators  of  its 
provisions.  In  terms,  the  ordinance  applies  to 
all  classes  of  persons  and  all  persons  of  every 
class  who  are  engaged  in  the  display  and  sale 
of  goods.  It  does  not  make  irenal  an  act  when 
done  by  any  designated  class  or  particular  iter- 
son,  and  relieve  the  same  act  of  tliat  character 
and  make  It  lawful  when  done  by  another. 
It  is  general  in  Its  nature  fair,  Impartial,  and 
uniform  in  operation.  It  prohibits  all  persons 
from  occupying  any  part  of  a  sidewalk  for  the 
sale  and  display  of  goods,  expressly  revokes 
any  license  that  may  theretofore  liave  been 
granted  for  the  use  of  such  sidewalks  for  such 
purjwse,  and  repeals  all  inconsistent  ordinan- 
ces. It  follows,  conclusively,  that  the  former 
ordinance,  which  Impliedly  permittetl  the  use 
of  tlie  sidewalks  for  such  purpose,  was  repeal- 
ed, both  expressly  and  by  implication,  the 
later  ordinance. 

3.  Another  contention  of  the  defendant  In  er- 
ror, that  the  city  is  now  barred  by  the  statute 
of  limitations  from  asserting  its  Jurisdiction 


over  its  highways  because  of  the  use  and  oc- 
cupation by  her  for  four  years  of  this  stand 
under  the  license  granted  by  an  ordinance,  is 
wholly  untenable.  In  John  Mouat  Lumber  Co. 
V.  City  of  Denver.  21  Colo.  — ,  40  Fac.  237. 
It  was  held  that  the  statute  of  limitations  did 
not  run  against  the  city  in  a  case  like  this. 
In  certain  cases  an  estoppel  In  pais  can  be 
set  up,  but  the  facts  of  this  case  do  not  call 
for  tlie  application  of  that  doctrine.  A  decision 
in  this  case  might  have  been  placed  upon  the 
ground  ttiat  the  stand  of  the  defendant  in  error 
was  a  public  nuisance  erected  in  one  of  tlie 
highways  of  the  city,  wliich  even  the  city 
could  not  maintain  without  authority  expressly 
conferred  upon  it  by  the  legislature,  or  implied- 
ly arislug  out  of  some  express  jwwer  gnmte«l; 
that  it  was  not  competent  for  the  city  council, 
while  It  continued  to  maintain  its  sidewalks 
OS  part  of  its  public  highways,  to  grant  to 
private  persons  for  private  punxjsea  any  por- 
tion of  the  same.  But  it  Is  not  necessary  in 
this  case  to  invoke  this  general  principle,  es- 
tablished by  BO  many  cases,  the  exist^ce  of 
which  the  defendant  in  error  la  disposed  to  ad- 
mit. We  are  clearly  of  the  opinion  that  Or- 
dinance No.  30  merely  granted  a  revocable  li- 
cense for  the  use  of  three  feet  of  the  sidewalks 
of  the  city  for  the  sale  and  display  of  goods, 
which  license  was  thereafter  revoked  by  the 
passage  of  Ordinance  No.  42,  and  tliat  tlie  de- 
feudant in  error  acquired  no  vested  right  to 
maintain  a  permanent  obstruction  in  the  side- 
walk. Therefore,  the  Judgm^t  ot  the  county 
court  should  be  reversed,  and  the  cause  le- 
manded.  Reversed. 


DEXTER  V.  COLLINS  et  al. 
(Supreme  Court  of  Colorado.   Oct.  21,  1895.) 

Contract  to  Fat  Commissiosehs  —  Dbmasd— 
Vbkbal  Option— Interest. 

1.  Where  defendant  denied  that  he  agreed 
to  pay  plaintiffs  a  commission  for  selliDg  his 

proiwrty  at  a  certain  price,  as  claimed  by  olata- 

tiffs,  evidence  of  one  to  whom  defondant  hnA 
frive?i  an  option  prior  to  the  ailepod  agreement, 
that  he  was  alilo  and  willing  to  pay  said  price 
without  any  deduction  therefrom,  was  compe- 
tent to  dis|irove  the  contrnct. 

2.  Thotich  said  option  was  not  in  writing, 
that  fact  could  not  be  nsserted  by  plaintiffs. 

3.  Tile  fact  that  for  15  months  after  sale 
pIniiitifTs  had  made  no  demand  for  cumniissioDS 
claimed  hy  them  is  competent  to  disprove  a 
cr.ntract  to  pay  said  commissions  for  effecting  a 
sole. 

4.  Interest  ts  not  recoverable  on  a  qnantum 
meruit  for  services  rendered,  at  least  not  natil 
demand. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  S.  G.  Collins  and  another  against 
James  V.  Dexter  to  recover  commis^ons  for 
the  sale  of  real  estate.  PlalntUh  had  judg- 
ment, and  defendant  appeals.  Reversed. 

This  was  an  action  by  the  appellees,  as 
plaintiffs  below,  to  recover  from  the  appel- 
lant, as  defendant,  commissions  alleged  to 
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b?  due  on  the  sale  of  defendant's  real  estate 
by  plnlntlffs.  The  complaint  stated  an  ex- 
press contract  between  the  parties,  whereby 
the  defendant  nj^eed  to  pay  the  plaintiffs 
the  sum  of  ?2,500  for  procuring  a  purchaser 
to  buy  the  defeudant's  property  at  the  agreed 
price  of  $100,000.  At  the  close  of  the  plain- 
tiff's testimony,  leave  was  asked  by  them, 
and  granted  by  the  court,  to  amend  the  com- 
plaint by  inserting  a  second  cause  of  action, 
based  upon  a  quantum  memlt  for  the  same 
services.  There  was  a  denial  in  the  answer 
of  the  allegations  of  the  complaint  concern- 
ing the  contract  and  as  to  the  performance  of 
the  services.  Upon  trial  to  a  Jury  a  verdict 
against  the  defendant  was  returned,  upon 
which  the  court  entered  Judgment  for  $2,500 
and  Interest,  from  which  the  defendant 
brings  his  appeal  to  this  court. 

Clinton  Reed,  for  appellant  Bogers,  Sba- 
frotta  &  Walling,  for  appdleeo. 

CAMPBELL,  J.  (after  stating  the  facts). 
Numerous  errors  are  assigned,  bnt  we  shall 
consider  only  three  of  them,  as  their  deter- 
mination necessitates  a  reversal  of  the  judg- 
ment. There  was  a  direct  conflict  between 
the  testimony  of  Shackelford,  one  of  the 
plaintiffs,  and  the  defendant.  Dexter,  as  to 
the  making  of  tlie  contract  for  the  services 
of  the  plaintiffs  as  brokers  to  sell  the  defend- 
ant's real  estate.  Shackelford  testified  that 
the  defendant  employed  the  plalutiffs  to  sell 
the  property  in  question  for  ?1(N),000,  and 
agreed  to  give  tliem  as  a  commission  for  the 
sale  2V2  ptT  cent,  of  the  selling  price,  or  the 
sum  of  $_',.'jO0,  This  the  defendant  denied. 
As  a  circumstance  tending  to  show  that  the 
contract  sued  on  was  not  made  by  him.  Dex- 
ter testified  that  prior  to  the  time  when  the 
plaintiffs  allese  that  their  contract  was  en- 
tered into  with  him  he  had  given  an  option 
on  the  property  for  the  net  price  of  $100,000, 
which  did  not  expire  until  the  Ist  of  the  fol- 
lowing Januafy,  and  gave  that  as  one  reason 
why  he  eoul<l  not  sell  to  another. '  Defend- 
ant's counsel  then  offered  to  show  by  his 
own  testimony,  and  by  that  of  Mr.  Sullivan, 
who  held  the  option,  that  at  the  time  Sullivan 
was  able  and  willing  to  buy  the  property  at 
the  price  named.  An  oljjectlon  was  made  by 
the  i>laintlffs,  which  the  court  sustained,  and 
this  ruling  the  defendant  assigns  as  error. 
Had  there  been  no  direct  testimony  for  the 
defendant  that  the  contract  in  question  was 
not  made  by  him,— the  existence  of  which 
was  one  of  the  main  issues  Involved,— pos- 
sibly the  rejection  of  this  offer  would  not 
have  been  improper.  But  there  was  direct 
evidence  by  Dexter  denying  the  making  of 
the  contract,  and  this  te.stimouy  of  Sullivan's 
would  undoubtedly  tend  to  corroborate  the 
testimony  of  Dexter  in  that  iiarticular.  In 
the  absence  of  proof  to  the  contrary.  It  Is  fair 
to  suppose  that  Shackelford  and  Dexter  In- 
tended to  tt'Il  the  truth  in  their  testimony. 
Prcsnmably  they  stood  equally  credible  as 


witnesses  before  the  jury.  Shackelford  af- 
firmed that  Dexter  employed  him  to  sell  his 
property  for  $100,000,  and  out  of  such  sum 
to  pay  his  commission  of  $2,S00.  Dexter  de- 
nied this.  It  certainly  would  tend  to  render 
improbable  the  statement  of  Shackelford  and 
probable  the  claim  of  Dexter  If  Sullivan 
should  testify  that  prior  to  the  time  of  the 
alleged  contract  between  the  plaintiffs  and 
Dexter  he  had  an  option  on  the  property,  and 
then  stood  ready,  able,  and  willing  to  pay 
as  net  price  therefor  the  sum  of  $100,000.  In 
the  natural  course  of  things,  a  rational  man 
would  not  enter  into  a  contract  whereby  he 
was  to  receive  only  $97,600  for  his  property 
from  one  man,  while  at  the  same  time  be 
could  get  from  another  $100,000.  But  the 
appellees  insist  that  this  option  to  SuIUvan 
was  a  verbal  option,— a  mere  naked  promise, 
—and  could  not  be  enforced  against  him.  We 
may  remark  that  this  could  be  taken  advan- 
tage of  only  by  Dexter,  and  is  not  the  prop- 
erty of  appellees  to  Insist  upon  as  something 
which  Inures  to  their  benefit.  But  this  cir- 
cumstance does  not  render  the  testimony  less 
relevant.  At  most.  It  goes  only  to  the  weight 
or  sufflciency  of  the  evidence;  and  wUle  we 
cannot  say  what  weight  such  testimony 
would  have  with  a  jury,  we  are  clear  that 
it  was  relevant,  and  should  have  been  ad- 
mitted, as  It  tended  directly  to  establish  a 
pertinent  hypothesis  of  the  case,  and  tended 
to  corroborate  and  make  more  probable  the 
statement  of  Dexter  that  he  did  not  make 
the  contract  of  employment,  or  offer  to  take 
for  his  property,  or  to  pay  as  commission  the 
respective  sums  to  which  Shackelford  had 
testified.  Just  as  testimony  that  Sullivan  held 
no  option,  or  was  unwilling  or  unable  to  buy 
the  property  under  the  option,  would  tend  to 
make  less  probable  Doxter's  testimony  con- 
coming  the  contract  with  Shackelford. 

Appellant  further  insists  that  the  <*ourt 
erred  In  refusing  to  allow  the  defendant  to 
testify  that  for  15  months  after  the  alleged 
sale  the  plnlntlffs  never  made  any  demand 
for  their  commission.  We  think  this  a  cir- 
cumstance that  was  proper  to  be  shown  In 
this  case,  and  relevant  to  other  facts  already 
in  evidence.  The  case  of  Baird  v.  Gillott,  47 
N.  Y.  186,  and  kindred  cases  cited  by  appel- 
lees, are  not  In  point,  and  are  cioariy  distin- 
guishable from  the  principle  Involved  In  this 
case.  The  ease  of  Baird  v.  Gillett,  supra, 
was  one  where  a  physician  was  sued  for  mal- 
practice, and  the  plaintiff  offered  to  prove 
that  the  defendant  for  18  months  had  pre- 
sented no  bill  for  his  services.  The  court 
properly  held  that  such  evidence  would  not 
in  any  degree  tend  to  prove  or  disprove  care 
or  want  of  skill  by  the  physician,  which  was 
the  sole  Is.sue  in  the  case  on  trial.  But  If 
the  case  had  been  one  for  services  rendered 
by  the  physician  to  a  patient,  and  the  issue 
had  been  the  existence  or  ntmexistence  of  a 
contract  of  employment  for  the  i-eiidering  of 
the  seiTlces,  and  there  was  a  conflict  in  the 
direct  evidence  as  to  this  Issue,  we  apprehrad 
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that  erldence  to  the  effect  that  no  bill  had 
been  presented  by  the  physician  for  a  long 
time  would  be  relevant  as  bearing  directly 
upon  the  Issue  Involved.  We  refer  to  this 
point,  not  that  we  deem  the  refusal  of  the 
evidence  offered  prejudicial  error,  for,  among 
other  reasons,  Shackelford  admitted  that  he 
never  made  any  demand  of  Dexter  for  his 
commission  before  bringing  suit,  and  no  evi- 
dence of  such  demand  was  before  the  jury; 
but,  lest  our  silence  might.  In  view  of  an- 
other trial,  be  taken  as  a  sanction  of  this 
ruling  of  the  court,  it  Is  proper  at  this  time 
to  express  our  disapproval  of  the  same.  The 
following,  among  other  cases,  are  cited  In 
favor  of  our  ruling,  particularly  as  to  the 
first  point  discussed:  Cross  v.  Kistler,  14 
Colo.  571,  23  Pac.  903;  Whart  Ev.  S  21;  Greenl. 
Ev.  (14th  Ed.)  $  51  (a);  Paddleford  v.  Cook, 
74  Iowa,  433,  38  N.  W.  137;  Kenyon  v.  Ken- 
yon,  72  Wis.  234.  39  N.  W.  361;  Thomp.  Tri- 
als, S  386;  Stevenson  t.  Stewart,  11  Pa.  St. 
307;  Furnas  v.  Durgin.  119  Mass.  500; 
Honghton  v.  Clough,  30  Vt.  312;  Bedell  v.  Foss, 
50  Vt.  97;  Luce  v.  Hoisiugton,  5G  Vt  436. 
When  analyzed,  the  cases  cited  by  appellees 
that  this  evidence  is  dli-ected  to  an  immate- 
rial issue  do  not  sustain  the  position  assum- 
ed. Were  It  necessary,  a  distinction  could 
easily  be  drawn  between  them  and  the  case 
at  bar.  Neither  Is  appellees'  contention  that 
this  evidence  Is  cumulative  only,  and  hence 
Its  rejection  harmless,  sound.  It  was  the 
only  testimony  of  the  character  offered,  and 
It  was  material. 

The  court  Instructed  the  jury  that  If  they 
found  for  the  plaintiffs,  either  under  the  ex- 
press agreement  or  on  the  quantum  meruit, 
in  any  amount,  they  should  add  interest 
thereto  from  the  time  tlie  same  became  due, 
as  to  which  the  court  told  the  jury  there  was 
no  conflict,  viz.  December  31,  1889.  This  was 
error.  We  are  unable  to  determine  whether 
the  jury  founa  for  the  plaintiffs  under  the 
first  or  second  cause  of  action.  If  under  the 
second,  the  claim  was  for  an  unliquidated 
demand,  and  this  court,  under  our  former 
statute  concerning  interest,  has  held  In  the 
case  of  Railroad  Co.  v.  Moynahan,  8  Colo.  66, 
5  Pac.  811,  that  Interest  was  not  recoverable 
In  such  a  case.  Interest  Is  a  creature  of  the 
statute,  and  under  our  present  statute  relat- 
ing to  Interest  (Sess.  Laws  1889,  p.  206)  there 
Is  nothing  to  change  the  rule  laid  down  In  the 
Moyuahon  Cose,  supra.  Under  all  the  au- 
thorities, even  where  Interest  is  recoverable 
upon  an  unliquidated  claim,  It  does  not  begin 
to  run  until  the  date  of  the  demand.  The 
beginning  of  the  suit  we  do  not  deem  equiv- 
alent to  a  demand  in  this  case,  and  there  Is 
no  pretense  that  demand  for  the  commissions 
was  made  otuer  than  that  alleged  to  be 
made  as  the  result  of  the  filing  of  the  com- 
plaint But,  If  the  beginning  of  the  suit  is 
equivalent  to  a  demand,  interest  should  not 
run  from  the  date  tlie  services  were  rendered, 
which  was  more  than  a  yeur  prior  to  the 
time  of  the  demand.  If  the  jury  had  found 


for  the  plaintiffs  under  the  express  contract, 
possibly  the  awarding  of  interest  would  not 
require  a  reversal  of  the  case,  as  we  might 
ascertain  what  part  of  the  judgment  was  the 
sum  found  to  be  due  for  services  rendered 
and  what  as  Interest;  but  considertng  the 
errors  already  discussed,  which  require  a  re- 
versal of  the  case,  we  do  not  feel  disposed  to 
make  the  required  calculation.  For  the  fore- 
going reasons,  the  judgment  In  this  case  is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  proceed  further  In  accordance 
with  this  opinion.  Reversed.  ' 


YOUNG  V.  SIMPSON. 
(Supreme  Court  of  Colorado.   Oct.  21,  1895.) 
Elbctioks— Ballots— QUALiriCATioH  OF  Votbbs.' 

1.  Under  a  stRtute  declaring  that,  when  one 
desires  to  vote  for  all  the  nominees  oi  a  particu- 
lar party,  he  may  do  so  by  placuig  a  cnxu 
opposite  the  emblem  of  the  party,  but  whon 
he  desires  to  vote  a  mixed  ticket  be  shall  place 
a  crosB  opposite  the  names  <tf  the  candidates 
for  whom  he  elects  to  vote,  a  cross  having 
been  jiut  opposite  the  emblem  of  a  party,  and 
one  opiioaite  the  name  of  each  of  the  caiidi- 
dates  of  such  party,  with  certain  exceptions, 
the  ticket  will  not  be  counted  for  candidates  uf 
tbat  party  against  whose  names  crosses  are 
not  put. 

2.  The  statute  providing  merely  that  the 
voter  shall  place  a  cross  opposite  the  names 
of  each  candidate  of  his  choice,  it  is  immaterial 
whether  it  is  to  the  right  or  left  of  the  name. 

3.  Where  persons  qtialified  by  residence  to 
vote  in  a  certain  precinct  depart  therefrom  for 
the  purpose  merely  of  making  proofs  at  a  land 
office,  they  will  not  lose  their  right  to  vote  in 
such  precinct  by  detention  therefrom  by  sick- 
ness. 

4.  Under  a  statute  declaring  that,  if  one  de- 
sires to  vote  for  all  the  nominees  of  a  particular 
party,  he  may  do  so  by  placing  a  cross  opposite 
the  emblem  of  such  party.  In  the  appropriate 
space,  it  is  Immatvial  that  the  cross  is  slight- 
ly outside  and  to  the  right  of  the  space  pre- 
pared therefor.  • 

Appeal  from  Logan  county  court. 

Proceeding  by  John  H.  Simpson  against 
Nathaniel  Young  to  contest  an  election. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

At  the  general  election  in  1894,  plaintiff  In 
error,  Nathaniel  Young,  and  defendant  In  er- 
ror, John  H.  Simpson,  were  opposing  candi- 
dates for  the  office  of  county  commissioner 
of  Logan  county.  The  canvassing  board  of 
the  county  found  that  plaintiff  In  error  bad 
received  477  votes  for  this  office,  and  defend- 
ant In  error,  Simpson,  476,  and  declared  the 
former  duly  elected  by  a  majority  of  one 
vote.  Defendant  in  error  then  instituted 
this  contest,  averring  that  in  a  certain  pre- 
cinct of  Logan  county  the  Judges  had  failed 
to  count  for  him  two  votes  which  were  duly 
cast  for  him.  In  the  answer  of  plaintiff  In 
error.  It  Is  admitted  that  the  two  ballots  re- 
ferred to  in  the  complaint  were  cast  for  de- 
fendant in  error,  and  should  have  been 
counted  for  him.  Plaintiff  In  error,  howev- 
er, filed  a  counter  statement  setting  up  sev- 
eral grounds  of  contest.   This  new  matter 
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In  the  answer  1h  denied  by  the  replication. 
Upon  these  Issues  a  trial  was  bad  before  the 
county  judge,  resulting  in  a  finding  that  de- 
fendant In  error  had  received  477  votes,  and 
plaintiff  In  error  476,  and  Judgment  was  ac- 
cordingly rendered  in  favor  of  defendant  in 
«rror.  From  this  Judsrment  an  appeal  was 
prosecuted,  under  section  17,  p.  198,  Act 
18S5.  In  the  opinion  of  the  court,  the  re- 
view should  be  bad  as  up(m  a  writ  of  error, 
and  the  cause  has  been  accordingly  redock- 
«ted  as  provided  1^  the  act  of  1891. 

S.  A.  Burke  and  W.  L.  Hays,  for  appellant. 
W.  E.  CitBsman  and  H.  D.  Hiofcley,  for  ap- 
p^ee. 

HATT,  C.  J.  (after  stating  the  facts).  The 
principal  object  of  the  rules  of  procedure 
prescribed  by  statute  for  conducting  an  elec- 
tion is  to  protect  the  voter  In  his  constitu- 
tional right  to  vote  In  secret;  to  prevent 
fraud  In  balloting  and  secure  a  fair  count. 
8uch  rules  are  usually  held  to  be  directory, 
as  distinguished  from  mandatory;  and  un- 
leas  the  statute  declares  that  a  strict  com- 
pliance is  essential,  In  order  to  have  the  bal- 
lot counted,  the  courts  will  not  undertake  to 
disfranchise  any  voter  by  rejecting  his  bal- 
lot, where  his  choice  can  be  gathered  from 
the  ballot  when  viewed  in  the  light  of  the 
circumstances  surrounding  the  election. 
KellogR  T.  Hickman,  12  Colo.  256,  21  Pac. 
325;  Allen  1r.  Glynn,  17  Colo.  338.  20  Pac. 
670;  People  t.  District  Court.  18  Colo.  26,  31 
Pac.  330;  State  v.  Russell  (Neb.)  51  N.  W. 
403;  Paine,  Elect,  fi  408.  Our  statute  de- 
clares, In  section  20,  that  "if  a  voter  marks 
In  ink  more  names  than  there  are  persons 
to  be  elected  to  an  office,  or  If  for  any  rea- 
son it  is  imiwB^ble  to  determine  the  choice 
of  any  voter  for  any  office  to  be  filled,  bla 
ballot  shall  not  be  counted  for  such  cSLce." 
Act  1801,  p.  100.  Ergo,  If  the  cboice  of  the 
voter  can  be  determined,  the  vote  must  be 
counted.  In  the  light  of  these  graieral  prin- 
ciples and  the  statute,  ft  is  not  difficult  to 
dispose  of  the  assignments  of  error  In  this 
case. 

The  first  of  these  brings  up  for  review  the 
refusal  of  the  connty  court  to  count  for 
plaintiff  In  error,  Young,  a  certain  ballot  cast 
in  precinct  No.  6,  marked  "Exhibit  C."  On 
this  ballot  the  cross  appears  opposite  the 
emblem  of  the  People's  party.  Similar  cross- 
es are  also  to  be  found  in  the  appropriate 
colnnins  oppo^te  the  names  of  each  indivld- 
tial  candidate  of  the  People's  party,  except 
that  the  ballot  ia  not  so  marked  opposite  the 
name  of  plaintiff  in  error.  Young,  nor  oppo- 
site the  name  of  the  candidates  for  precinct 
officers.  The  statute  provides  that,  when 
any  elector  desires  to  vote  for  all  the  nomi- 
nees of  a  particular  party,  be  may  do  so  by 
placing  a  cross  opposite  the  emblem  of  such 
party.  In  the  appropriate  space,  bnt  when 
any  elector  desires  to  vote  a  mixed  ticket, 
partly  for  the  candidates  of  one  party  and 


partly  for  those  of  another,  he  should  place 
a  cross  opposite  the  names  of  the  candidates 
for  whom  he  elects  to  vote.  In  this  partic- 
ular Instance  it  will  be  noticed  that  the  vot* 
er  baa  attempted  to  adopt  both  methods.  He 
has  placed  a  cross  opposite  the  emblem  of 
the  People's  party,  and  also  one  opposite  the 
names  of  all  the  individual  candidates  of 
such  party,  except  those  mentioned.  If  the 
voter  had  only  placed  a  cross  in  the  appro- 
priate space  opposite  the  emblem  of  his  par> 
ty,  this,  under  the  statute,  would  have 
shown  conclusively  an  intention  to  vote  for 
all  the  candidates  of  such  party;  but  having 
undertaken  to  particularize,  by  putting  a 
cross  opposite  the  names  of  certain  candi- 
dates upon  the  ticket,  by  a  familiar  principle 
of  the  law,  the  particular  designation  of  the 
candidates  for  whom  the  rotee  intended  to 
vote  must  be  held  to  control  the  general  des- 
ignation. Consequently  the  county  judge 
correctly  decided  that  plaintiff  In  error, 
Young,  was  not  entitled  to  this  vote. 

The  second  assignment  of  error  has  refer- 
ence to  ballot  marked  "Exhibit  G."  Upon 
this  ballot  there  is  no  mark  opposite  any 
emblemi,  but  the  ballot  is  marked  with  a 
cross  within  the  margin  of  the  line  to  the 
left,  and  Immediately  before  the  names. 
The  statute  does  not  designate  where  the 
cross  shall  be  placed,— whether  to  the  right 
or  to  the  left  of  tlie  candidate's  name.  It 
only  provides  that  the  voter  shall  prepare 
his  ballot  by  pladne  a  cross  opposite  the 
names  of  each  candidate  of  his  choice.  Un- 
doubtedly the  more  appropriate  place  on  the 
form  before  us  is  to  the  right  of  the  names 
of  the  candidates,  and  this  is  the  customary 
and  usual  practice  in  such  cases.  We  think, 
however,  that  the  Intention  of  the  voter  to 
vote  for  the  candidate  of  the  People's  party 
is  clearly  manifest  by  the  marks  upon  his 
ticket,  and  It  was  error  for  the  coimty  judge 
to  reject  ballot  marked  •'Exhibit  G." 

The  third  and  fourth  assignments  of  error 
relate  to  the  reception  and  counting  of  the 
ballots  of  N.  T.  Flsk  and  his  wife.  These 
ballots  were  east  in  precinct  No.  3  of  Lo- 
gan county.  From  the  evidence  introduced 
It  appears  that  the  Flsks,  husband  and  wife, 
resided  on  their  homestead  near  Iliff,  in  pre- 
cinct No.  6;  that  they  had  resided  within 
the  county  and  precinct  prior  to  October  27, 
1804,— more  than  the  time  required  to  qualify 
voters  under  the  statute.  On  that  day  they 
made  final  proof  of  their  homestead  entry, 
going  to  the  United  States  land  office  at 
Sterling  for  that  purpose;  not  wishing,  how- 
ever, to  change  their  re^dence  by  so  doing, 
but  intending  to  return  to  tbeb*  homestead 
In  a  few  days,  and  remain  thereon  until  aft- 
er the  election.  They  were,  however,  de- 
tained in  Sterling  by  sickness,  but  returned 
in  time  to  vote  in  the  precinct  in  which  their 
homestead  was  situated.  Their  right  to 
vote  in  such  precinct,  we  think.  Is  dear. 

This  disposes  of  all  the  assignments  of  er- 
ror that  have  been  argued  by  plaintitt  In  «^ 
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ror.  There  are,  lioweTer,  two  asslsnments 
of  cross  error  on  the  part  of  defendant  In  er- 
ror, wlitcfa  will  be  briefly  considered.  The 
first  rdates  to  tlie  action  of  the  trial  Judge 
in  rejecting  as  iHegal  the  ballot  of  one  E.  E. 
Becman,  and  In  deducting  this  rote  from  the 
number  cost  for  John  H.  Simpson.  There  is 
no  error  in  this  rulii^c.  The  Tote  shows  con- 
cluslrely  that  Beemau  had  not  maintained  a 
residence  in  Logan  county  for  a  suflteient 
length  of  Ume  to  become  a  legal  voter  under 
the  statute. 

The  second  assignment  of  cross  error  has 
reference  to  the  action  of  the  trial  court  in 
counting  the  ballot  marked  "Exhibit  F."  On 
this  ballot  the  voter  has  designated  his 
choice  by  placing  a  cross,  not  in  the  space 
prepared  for  that  purpose  but  of  an 

inch  to  the  right  of  the  square  opposite  the 
Cottage  Home^  the  emblem  of  the  People's 
party.  We  think  the  intent  of  the  voter  is 
clearly  manifest  from  the  manner  in  which 
this  ticket  is  marked,  and  that  the  county 
court,  in  counting  this  ballot,  committed  no 
error. 

The  only  error  Intenrenli^  at  the  trial  was 
In  rejecting  the  ballot  marked  "Exhibit  ti," 
hereinbefore  discussed.  This  ballot  should 
have  been  counted  for  defendant  in  error, 
thereby  increasing  his  total  vote  by  1,  mak- 
ing the  result  477,  instead  of  476.  Correct- 
ing this  error,  and  we  find  that  neither  candi- 
date received  a  majority  of  the  legal  ballots 
cast.  There  being  a  tie  vote,  the  right  to 
the  office  must  be  settled  In  the  manner  pro- 
vided by  statute.  The  Judgment  of  the  coun- 
ty court  is  reversed,  and  the  cause  remand- 
ed. Beversed. 


SHERER  T.  BROWN. 
(Supreme  Court  of  Colorado.   Nov.  6,  1895.) 

Will — Rbvooatiox  bt  Marriage. 

The  marri&ge  of  a  testator  revokes  his 
will.   38  Pac.  427.  affirmed. 

Appeal  from  court  of  appeals. 

Contest  of  will  between  Alexander  V.  Sher- 
er,  proponent,  and  Catherine  M.  Brown,  con- 
testant. From  a  judgment  of  the  court  of 
appeals  (38  Pac.  427)  reversing  a  judgment 
admitting  the  will  to  inrobate,  proponent  &p- 
peals.  Affirmed. 

I.  E.  Barnum  and  V.  A.  Elliott,  for  appel- 
lant. E.  F.  Harmon  and  T.  M.  Patterscm, 
for  appellee. 

PER  CURIAM.  This  cause  comes  here  by 
appeal  from  a  Judgment  of  the  court  of  ap- 
peals. In  the  opinion  of  that  court,  as  pre- 
pared by  Judge  BiSBetl,  the  decision  of  the 
cause  is  based  upon  the  conclusion  that  the 
marriage  of  a  testator  operates  to  revoke  any 
antecedent  will.  See  Brown  v.  Sherer,  38 
Pac.  427,  5  Colo.  App.  — .  We  regard  the 
optuton  of  the  learned  judfce  as  unanswera- 
ble, and  for  the  reasons  therein  given  the 
Jndgmoit  is  affirmed.  Affirmed. 


CALLIOPE  MIN.  CO.  t.  HERKINGBR. 
(Supreme  Court  of  Colorado.   Nov.  6,  1S95.) 
WatTTSN  CoHTBAOT—DiscHAHGB— Parol  Evi- 

DSKCB. 

It  may  be  shown  br  parol  that  a  written 
contract  waa  discharged  by  a  new,  additUmal, 
or  substituted  agreement. 

Error  to  district  court,  PneUo  coiraty. 

Action  by  Agnes  O.  HerslngeTt  administra- 
trix of  the  estate  of  Adam  O.  Eiersinger,  de- 
ceased, against  the  CalUope  Mining  Company. 
From  a  Judgment  tor  plaintiff,  defendant 
brings  error.  Re^'ersed. 

The  defendant  in  error,  as  administratrix  of 
the  estate  of  Adam  O.  Hendngor,  deceased. 
Instituted  this  action  to  recover  the  sum  of 
¥8,700.  Sieged  to  hare  accrued  to  her  intestate 
during  his  lifetime  as  dividends  dedared  by 
said  plaintiff  In  error  upon  12S,000  shares  of 
Its  capibil  stock,  belonging  to  him,  from  IM 
month  of  September,  1869,  to  the  month  of 
March,  1890,  induslve.  To  this  dmand  de- 
fendant answered— First,  by  a  general  denial; 
and,  second,  that  said  Herdnger,  tm  October 
0,  1889.  agreed  to  sell,  and  did  sdl,  to  Otto 
Mears,  the  said  125,000  shares  <a  stocft,  as 
evidenced  by  the  fbllowing  contract:  "Memo- 
randum of  agreement,  made  and  entered  into 
this  9th  day  of  October,  1889,  by  and  between 
Adam  G.  Herzlnger,  of  the  county  of  Ouray, 
and  state  of  Colorado,  party  of  tbe  first  part, 
and  Otto  Mears,  of  tlie  city  of  Denver,  In  said 
state,  party  of  the  second  part,  witnessefh,  that 
the  said  party  of  the  first  part  hevdiy  agrees 
to  sell,  and  does  sell,  to  Ow  party  of  Hie  second 
part,  125,000  shares  of  stock  in  tbe  O^IU^ 
Mining  Company,  for  which  said  party  of  tbe 
second  part  hereby  agrees  to  pay  to  the  nld 
party  of  the  first  part  at  the  agreed  price  at 
30  cents  per  share,  In  payments  as  follows, 
to  wit:  Ten  thousand  dollars  on  or  before  the 
1st  day  of  iS&rcb,  1800.  |10,000  on  or  before 
the  1st  day  of  April.  1890.  |10,000  on  or  befoire 
the  1st  day  of  May.  1890,  and  the  remalndv, 
¥7.500.  an  or  before  the  Ist  day  of  June,  1890. 
And  it  is  agreed  and  understood  that  Jigim 
tiie  payment  by  said  party  of  the  second  part 
to  said  party  at  the  first  part  of  eadi  InataU- 
ment  as  herein  provided,  the  secretary  of  said 
company  shall  tssue  and  deliver  to  said  party 
of  the  second  part  stock  equivalent  therefor 
at  said  agreed  price  <tf  30  cents  p^  share; 
and  it  is  further  agreed  that  If  the  party  <a 
the  second  part  shall  at  any  time  before  the 
let  day  of  June,  1800,  wish  to  pay  the  whole 
of  said  sum  of  $37,500,  and  does  so  pay  the 
same  to  the  party  of  the  first  part,  then  said 
secretary  Is  hereby  authorized  to  issue  to  the 
party  of  the  second  pari:  all  of  said  125,000 
shares;  and  It  Is  further  agseed  that  any 
ftillure  of  the  party  at  the  second  iiart  to  make 
any  one  of  said  payments  within  ten  days  after 
the  date  fixed  therefor,  as  herein  provided, 
shall  work  a  forfeiture  of  tliis  contract,  and 
all  stock  not  paid  for  shall  then  become  ttie 
property  of  the  pariyoftbe  first  part  as  though 
this  agreement  had  not  been  made;  and  it  Is 
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further  agreed  tbat  all  dividends  declared  dur- 
ing the  existence  of  thlB  contract  on  all  stockB 
sold  herein  shall  belong  to  and  go  to  the  party 
of  the  second  part,  provided  this  contract  Is 
not  forfeited,  bnt  it  the  same  shall  be  forf^t- 
ed,  after  forfeiture,  said  dividends  declared 
after  forfeiture  to  belong  to  the  party  of  the 
first  part.  In  witness  -whereof  we,  the  said 
parties,  have  hereunto  set  our  hands  and  seals 
this  9th  day  of  October,  1889.  ISigned]  Adam 
Herzlnger.  fSeal.l  [Signed]  Otto  Meari. 
[Seal.]"  That  afterwards.  In  March,  1890,  and 
under  a  new  arruugement,  said  stock  was  paid 
for  by  said  Mears,  partly  In  cash  and  partly 
in  notes  of  himself,  D.  C.  Hartwell,  and  Prod 
Walsen;  and  thereupon,  and  upon  the  order 
of  said  Herzlnger,  the  compaccr  Issued  the  125,- 
000  sbares  of  stock  to  Mears,  Hartwell,  and 
Walsen.  The  Issue  was  tried  to  the  court, 
and  Judgment  rendered  tn  taror  of  plaintiff 
In  the  sum  prayed  tor.  To  reverse  this  judg- 
ment the  company  prosecutes  tbia  writ  of  error. 

Gerry  &  Rlttoihoiise  and  R.  D.  Thompmn, 
for  plalDtllt  In  error. 

OODDARD,  J.  (after  stating  the  facts).  To 
mpirart  the  tssuea  upon  her  port,  the  plaintiff 
Introduced  in  evidence  the  transcript  of  the 
minutes  of  the  meeting  of  the  company  held 
August  20.  18S»,  as  foUows:  "The  board  of 
directors  of  the  GaUlqpe  Mining  Company  held 
tbelr  second  regular  monthly  meeting  August 
20,  18S9,  for  the  purpose  of  declaring  theh: 
second  mimthly  dividend  September  10.  1889;" 
and  the  deposition  of  B.  J.  Bent,  secretary  and 
treesorer  (rf  the  company,  to  the  effect  that  the 
dividend  thus  provided  for  was  1  per  cent  per 
abare;  that  the  prior  dividend  of  July  20, 18U9. 
was  never  paid;  tiiat  after  the  meeting  of 
August  20,  1889,  no  otlier  meeting  was  bdd 
until  August  5, 1890,  and  that  the  company  did 
not  declare  any  more  dividends;  that  it  was 
his  understanding  that  the  Denver  office  paid 
a  divldeM  of  1  per  cent  per  share  an  all  stock 
which  had  been  sold,  but  did  not  pay  out  a 
cent  gf  dlvldraub  to  any  one  of  the  four  pro- 
moters and  directors  the  company  (among 
whom  was  Mr.  Hetzlnger);  that  while,  under 
this  arrangement,  no  money  was  drawn  by  the 
font  directors,  large  mms  out  of  the  amoonts 
thus  due  as  dividends  were  used  to  purchase 
other  iHY^rtteB  fbr  tbem,  and  secured  In  their 
Indlridnal  names.  We  ate  at  a  loss  to  per^ 
celve  how,  under  the  testimony  Introduced, 
the  Judgment  of  the  court  below  can  be  sus- 
tained. There  Is  no  evidence  to  show  that  any 
dividend  was  ever  legally'  declared  v^pon  the 
stock  in  qnestlfm;  widle,  on  the  otbw  hand, 
the  evidence  of  ^IntlfTs  own  witness  shows 
that  by  express  agreement  between  Berzinger 
and  his  cc^romoter^  their  stock  should  be 
pooled,  and  not  draw  dividends;  and  the  snr- 
plus  or  profits  that  might  have  accrued  to  the 
stock  by  way  of  dividends,  had  they  been  legal- 
ly declared,  was  used  to  purchase  other  prop- 
erties, secured  In  their  Individual  names.  But. 
aside  from  tlils.  If  dividends  did  by  any  pos- 


sibility accrue  to  the  stock  In  question,  then, 
under  and  by  the  express  terms  of  the  con- 
tract of  sale  to  Mears,  such  dlvldeuds  would 
pass  to  him.  It  appearing  from  the  evidence 
that  the  contract  under  which  he  purchased 
was  never  forfeited,  but,  on  the  other  hand, 
the  consideration  finally  agreed  upon  was  fully 
paid,  and  the  stock  transferred  to  him  and  his 
copurchasers  thereunder. 

Error  is  assigned  upon  the  action  of  the  court 
in  striking  out  portions  of  the  depositions  of 
Hartwell,  Walsen,  and  Mears.  introduced  on 
behalf  of  defendant,  wherein  they  testified  as 
to  what  occurred  between  Herzlnger  and 
Mears  on  March  14,  1890,  at  a  meeting  In 
Denver,  in  relation  to  the  acceptance  by  Her- 
zlnger of  an  agreed  sum  in  full  settlement  for, 
and  the  transfer  of.  the  125,000  shores  of 
stock  In  qoeatimi,  In  pursuance  of  such  settle- 
ment The  record  falls  to  dtecloee  the  ground 
upon  which  the  court  predicated  Its  action, 
but  from  the  ai:gument  of  couosel  for  plain- 
tiff in  OTor  we  Infer  that  the  testimony  was 
excluded  for  the  reason  that  It  tended  to  vary 
the  twns  of  the  written  agreement  We 
think,  under  the  pleadings,  tbe  testimony  was 
relevant  and  materloL  In  Its  second  defowe 
the  company  allege  that  the  contract  of  Octo- 
ber 9.  1889,  under  which  the  stodc  In  qnestkn 
was  purchased  by  Mears,  was  on  the  14th  day 
of  March,  1890,  fuUy  adjusted  and  discharged, 
lu  support  of  tbm  ailegations  of  the  answer 
the  testimony  excluded  was  clearly  wrtmtipiKK 
and  It  In  no  sense  tended  to  vary  the  terme  ct 
the  original  agreouent  Parol  eridence  Is  ad- 
missilile  to  show  that  a  written  agrement  was 
discharged  by  a  new,  additional,  or  substituted 
agreement  1  OreenL  Ev.  U  802-8M;  2 
Whart  Ev.  <  1017. 

Defendant  in  error  has  not  filed  any  brief 
or  argument  In  this  court  and  we  are  not  ad- 
vised of  any  ground  upon  which  the  exclnslcm 
of  this  testimony  can  be  upheld,  nor  of  any 
theory  mmn  which  the  Judgment  of  the  court 
below  can  be  sustained,  and  from  a  careful 
reading  of  the  record  we  ore  unable  to  dlacovec 
any.  The  Judgment  Is  accordingly  reveiaed. 
Reversed. 


In  re  CAHVAL  DEFIOIBNGT. 
(BuiHvme  Court  of  Colorado.    Nov.  23,  1B96.) 

COHBTITOTIoyAL  I1I.W— ACTBORIZISO  BOKDS  WITB- 
OCT  Afpropriatiok. 
Act  April  8.  1895,  p.  178.  proriaing  for 
the  issuing  of  bonds  to  pay  certain  debts  due 
from  the  state,  to  meet  which  there  was  no 
fund,  is  not  in  conflict  with  Const,  art.  11,  B  3, 
prohibiting  the  state  from  contracting  any  debt 
by  loan,  except  to  provide  for  casual  deficiencies, 
where  some  of  the  debts  were  unpaid  because 
the  iegislamre,  in  making  appropriations  for 
state  expenses  for  a  fiscal  year,  overestimated 
the  assessed  Taiae  of  property  subject  to  taxa- 
tion, and  the  rest  were  unpaid  because  of  the 
failure  to  complete  the  state  capltol  within  the 
time  expected  by  the  lefrislature.  and  because, 
owing  to  an  increase  io  the  number  of  inmates 
in  stnte  institutions,  and  other  unforeseen  dr* 
cunistanees.  the  exitense  of  maintaining  such  In- 
stitutiona  was  increased. 
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Applltatlon  by  the  governor  (or  an  opinion 
by  the  supreme  court  as  to  the  constitution' 
allty  of  an  act. 

The  opinion  of  the  court  Is  Id  response  to 
the  foUowiuff  communication  from  the  gov- 
ernor: 

"To  the  Honorable,  the  Supreme  Court  of 

Colorado: 

"Whereas,  the  10th  general  assembly  passed 
a  law  entitled  'An  act  to  create  additional 
bonded  indebtedness,'  which  act  was  approved 
April  8,  1895,  and  Is  foxmd  on  page  ITS  of  the 
Session  Laws  of  the  State  of  Colorado  for  the 
Tear  1895,  reference  to  said  act  being  hereby 
made  for  a  more  particular  statement  thereof; 
and  whereas,  doubts  have  arisen  as  to  the 
right  of  the  legislature  to  create  such  indebt- 
edness, and  whether  or  not  an  actual  casual 
deficiency  of  the  revenue  was  existing  for  the 
years  1893  and  1894,  and  said  doubts  having 
bad  the  effect  to  hinder  and  prevent  the  nego- 
tiation of  said  bonds  under  said  act:  Xow, 
therefore,  I,  Albert  W.  Mclntire,  governor  of 
the  state  of  Colorado,  do  hereby  declare  that 
the  questions  Involved  are  important  ones, 
and  the  occasion  solemn,  and  I  hereby  re- 
quire the  opinion  of  the  honorable  supreme 
court  upon  the  following  questions,  based 
upon  the  following  statement  of  &cta;  that  is 
to  say: 

"The  average  Increase  In  the  assessed  val- 
uation of  the  state  from  the  year  1877  to  the 
year  1892  was  nearly  ?13,000,000.00  per  an- 
num, as  appears  by  the  report  of  the  state 
auditor  for  the  fiscal  year  ending  November 
30,  1892.  The  assessment  for  the  year  1892 
was  ?230,884,447.48;  the  estimates  of  the  as- 
sessment for  the  year  1893  and  1894,  based 
upon  the  average  increase  aforesaid,  as  made 
by  the  Hon.  J.  M.  Henderson,  state  auditor, 
and  upon  which  appropriations  were  baned 
by  the  0th  general  assembly,  were  as  follows: 

AssoBsment  for  ISiKI.  estimated  $i;4rt.000,000  00 
Assctismeutfor  1894,  ratimated    2r)5,000,i)00  00 

Total   $5(W,000.000  00 

Tnx  of  211/30  mills   on  the 

tiollrtr    ?    1,183.333  36 

Less  5  per  cent.,  uncollectible..  59.HiO  60 

Tax  collectible  ¥    l,124.1flC  70 

Fees  from  the  office  of  sec'y  of 

Htaic  for  2  yrs.,  estimated. .  $  140.000  00 

Insurance  dppnrtment   65,000  00 

Interest  on  deposits,  estimated  70,000  00 
Receipts  from  all  other  sources, 

estimated    15.000  00 

Total  9      290,000  00 

Total  estimated  income  of  rev- 
enue  f    1.414,166  70 

"That,  considering  the  average  Increase  In 
the  assessed  valuation  from  year  to  year  as 
aforesaid,  the  said  estimates  were  reason- 
able, and  the  said  auditor  was  Justified  in 
making  the  same,  and  said  general  assembly 
were  justified  in  adopting  the  same  as  the 
proper  basis  for  making  appropriations.  Ttiat, 
acting  upon  said  assessment,  the  said  9th 


general  assembly  made  appropriations  from 
the  general  fund  to  the  amount  of  $1,338,- 
S11.39,  leaving  an  estimated  surplus  of  reve- 
nue for  said  years,  unappropriated,  of  |75,- 
354.31,  That  the  actual  assessment  for  the 
state  for  the  said  year  1893  was  $238,722,- 
417.05,  and  for  the  year  1894  $208,905,279.15, 
making  a  total  for  the  two  years  of  $447,- 
627,696.20;  being  a  deficit  In  the  amount  of 
the  assessment  as  estimated  by  the  auditor  in 
the  sum  of  $52,372,303.80,  and  making  a  total 
deficiency  of  the  revenue  of  the  state  for  the 
said  fiscal  years  of  1893  and  1894,  as  estimat- 
ed aforesaid,  of  $126,303.49.  That  the  said 
unexpected  and  unprecedented  decreases  in  the 
valuation  of  the  state  was  due  and  owing  to 
the  unforeseen  and  unexpected  depression  la 
business  throughout  the  state  and  the  nation, 
which  resulted  in  a  general  reduction  of  the 
value  of  all  kinds  of  property,  and  the  said 
deficiency  of  the  revenue  was  the  result  of 
said  casualty.  That  the  ofiSce  of  the  secre- 
tary of  state's  fees  during  the  said  year 
amounted  to  $96,861.89;  of  the  insurance  de- 
partment, to  ?84,990.0S;  Interest  on  deposits, 
$55,685.84;  and  the  receipts  from  all  other 
sources  amounted  to  $16,459.26;  making  a 
total  deficiency  of  $36,001.04  In  the  estimate 
as  made  by  the  auditor  aforesaid,  and  mak- 
ing a  total  deficiency  in  the  revenue  in  the 
sum  of  $162,301.53.  And  that  the  said 
ing  off  of  the  revenues  from  said  sources  was 
unexpected,  and  was  due  to  the  casualty 
aforesaid.  That  by  reason  of  said  deficit  the 
following  amounts  appropriated  by  the  said 
9th  general  assembly  for  the  following  pur- 
poses could  not  be  paid;  tliat  Is  to  say,  for 
the  payment  of: 

Scalp  bounties    $  7,073  00 

Penitentiary,  female  department. .        198  ur> 

Penitentiary,  maiuti>nanr>e   8,801  OS 

Industrial  school,  furniahing... ....        -184  15 

Influatriftl  school,  library   !>.') 

Industrial  tichtxil,  heating   3<>8  IS 

Industrial  school,  shops   l.dTii  Hi 

Industrial  school,  constructiou   l.tW4  77 

Industrinl  sclmol,  iniiintennnco  ....    lO.tMVi  70 

Fish  liatcherics,  Twin  1-akes   'JiH)  ta 

Dpiivor    1,K7  14 

"  '*        J.a  I'lata   ;ir.2  .'m 

"         (lunnison    H'JS  7S 

Game  &  fish  warden  &  deputies. ..         745  47 

Insane  anylum  buildings   Tr»ii  ui) 

Board  of  horticulture   ijiVt  45 

(■oritingent  deimrtment   '*  HI 

Itefornintory   D,r!95  To 

Legislative  printing   .'12  .'S 

IjOco  weed  certitieates   <i..''>0il  ikt 

State  board  of  health   2.KS2  U<> 

Tota!    *47,9r>ii  59 

"That  all  of  satd  amounts  represent  actual 
claims  against  the  state  for  necessary  sup- 
plies and  for  Libor  and  seiTices  rendered  and 
furnished  to  the  state,  and  certificates  of  in- 
debtedness and  vouchers  and  bills,  pj>proved 
by  the  proper  officers  of  the  state,  are  no^v 
outstanding  and  uniiaid  for  each  and  all  of 
said  deficiencies.  That  in  addition  to  the 
foregoing  bills,  represented  by  approved 
vouchers,  there  were  at  the  time  of  the  paa- 
sage  of  the  said  casual  deficiency  bond  act, 
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outrtandinfi  and  unpaid,  PM^lflcnteB  of  Indebt- 
tdiii'ss  duly  Issued  by  the  auditor  for  service 
rendered  mid  expenses  Incurred  by  the  ser- 
enil   oflit'ers  and   persons  hereinafter 
tioned,  OS  follows;  that  Is  to  say: 
i.si«. 

Mar  13.   Henrj  L.  Acker,  metnllif- 

eroni  nUoe  Inspector...  f    97  22 

May  13.  lleury  L.  Acker,  mileage. 

im-tnlliferuus   mine  iu- 

siH-ctor    65  40 

June  3.  tieury  L.  Acker,  mileage, 
metalliferous  mine  ia- 
spector   291  GG 

June  3.  Uciiry  Acker,  mileage, 
metnllifcroua  mine  in- 
spector   138  40 

Jane   3.  Mauri<'e  C.  Hayes,  asst. 

mctallifLTUus  mine  in- 
spector   60  50 

June  IZ  F.  8.  Uejrwer,  state  boiler 

inspector   237  50 

Jane  16.  A.  M.  Johnson,  stock  in- 
demnity   12  50 

June  18.  J.  M.  i>owDlng,  stock  in- 
demnity   130  00 

July   3L  M.  C  llayefl,  uRst.  mt>t- 

ullifeniiis  luiQO  inspector       125  00 

July    6.   H.  Ij.  Ackt't,  metallifer^ 

ons  mine  inspector   291  67 

Jnly    6>  M.  C  Hayes,  mileage,  asst. 

metalliferous    mine  iu- 

Bpoctor   120  00 

July    6.  R.  N.Mayfield,  state  board 

medical  examiners   49  30 

July    6.   K.     Maytield,  state  board 

medical  examiners   49  30 

July    6.  R.  N.Maylield  state  board 

medical  ezamiuers  ......      49  30 

July    6.  F.  U.  llegwer,  state  boiler 

inspector    208  33 

July    6.  P.  U.  Hegwer,  state  boiler 

inspector,  mileage    S2  00 

July    6L  J.  M.  Uall,  secy,  state 

I  board  medical  examin- 
ers   438  00 

July    6.   J.  M.   Halt,  eecy.  state 

I  board  medical  examin- 

'  ers   142  00 

July    &   JB.  J.  i'erry,  state  board 

medical  examiners   170  80 

Jnly  6.  H.  J.  tialles,  stock  indem- 
nity   65  00 

July  27.  A.  M.  Bemn,  member  coal- 
mine examining  board. . .       88  70 

July  31.   Jamea  Lewis,  member  coal- 

mine  examining  board..        66  40 

Jnly  SI.  Geo.  8mitb,  member  coal- 
mine examining  board . .      158  30 

July  27.  Alex  Pallock,  member  coal- 
mine examining  board. .      189  50 

Ave.    2.  Geo.  Taylor,  stock  indem* 

nity   40  00 

Aug.    3.   A.   W.    Kellog,  member 

coal-mine  ex.  board ....        40  00 

Aog.    8.  H.  L.  Acker,  metalllferons 

mine  inspector   291  67 

Aug.    3.  H.  L.  Acker,  metalliferous 

mine  inspector,  mileage.      137  00 

Aug.    8.  J.  ti.  Uoldswortby,  asst. 

met.  mine  Inspector.  . .  .      116  67 

Aug.    3.   M.  O.  Uayes,  asst.  metal- 

liferouH  mine  inspector..      125  00 

Aug.    8.  J.  H.  Goldsworthy,  asst. 

met.  mine  Inspector..,.        42  60 

Total  $4,109  88 

—Which  said  certificates  of  Indebtedness  are 
still  outstanding  and  unpaid,  with  no  provi- 
sion whateTer  for  the  payment  thereof,  ex- 
cept through  and  by  means  of  the  proceeds 
of  the  aaid  casualty  deficiency  bonds.  That, 


under  and  by  Tlrtue  of  a  law  then  in  force 
(MUls'  St  i  4300),  it  became  the  duty  of  the 
state  veterinary  surgeon,  whenever  he  found 
stock  affected  with  certain  contagious  dis- 
eases, to  kill  said  stock,  and  make  an  allow- 
ance to  the  owner  thereof  for  the  value  of 
the  same.  That  under  and  by  virtue  of  said 
act.  during  the  years  1893  and  1894,  said 
state  veterinary  surgeon  Issued  vouchers 
therefor  In  the  sum  of  (410.00,  which  vouch- 
ers were  outstanding  and  unpaid  at  the  time 
of  tbe  passage  of  the  said  casual  deficiency 
bond  act,  and  are  still  unpaid.  That,  during 
tbe  years  1893  and  1894,  Henry  L.  Acker 
was  the  duly  appointed  and  acting  inspector 
of  metalliferous  mines  of  the  state  of  Colo- 
rado, and  J.  H.  Goldsworthy  and  Maurice  O. 
Hayes  were  deputy  inspectors  of  metallifer- 
ous mines,  and  each  performed  services  for 
the  state  as  such  officers,  their  aggregate 
salaries  and  expenses  amounting  to  $9,708.84, 
no  part  of  which  was  paid,  no  appropriation 
having  been  made  therefor  by  the  said  9th 
genera)  assembly;  and  approved  vouchers 
were  issued  therefor,  and  are  now  outstand- 
ing against  tbe  state,  to  the  amount  of  $5,- 
501.21.  That  tbe  10th  general  assembly 
passed  a  law  appropriating  the  sum  of  (9,- 
708.34  to  pay  for  said  sen-lees.  That  the 
said  sum  of  $5,501.21  was  to  be  paid  out  of 
the  fund  arising  from  the  sale  of  the  said 
casual  deficiency  bonds,  and  the  balance 
thereof,  being  for  services  performed  during 
the  fiscal  year  1805,  to  be  paid  out  of  the 
general  revenue  of  said  year.  That  the  said 
Otb  general  assembly  made  an  appropriation 
in  the  general  appropriation  bill  as  follows: 
'For  rent  of  the  executive  and  judicial  de- 
partments, Including  heat  and  water,  and 
to  pay  the  deficiency  for  rent  of  these  de- 
partments of  state  i(x  tbe  years  1893  and 
1894  the  sum  of  $22,330.00.'  That  at  the 
time  said  appropriation  was  made  It  was 
supposed  that  the  state  capitol  building 
would  be  ready  for  occupancy  within  about 
one  year  from  the  time  of  said  appropria- 
tion, and  that  it  would  be  necessary  to  pay 
rent  for  tbe  executive  and  judicial  depart- 
ments for  that  length  of  time  only,  and  said 
appropriation  was  made  to  cover  tbe  rental 
of  rooms  for  said  departments  for  that  peri- 
od of  time  only.  That  the  board  of  capitol 
managers  were  unable  to  complete  said  cap- 
itol building  at  tbe  time  appointed,  and  fiUl- 
ed  80  to  do,  and  for  that  reason,  and  be- 
cause of  said  failure.  It  became  necessary  to 
rent  rooms  for  the  use  of  said  departments 
until  on  or  about  the  1st  day  of  December, 
A.  D.  1894,  and  the  said  sum  so  appropriated 
was  not  sufficient  to  pay  the  said  necessary 
rentals;  and  an  indebtedness  was  incurred 
in  the  sum  of  $19,906.03  on  account  of  the 
rent  of  tbe  rooms  for  the  use  of  the  said  de- 
partments, for  which  vouchers  duly  approv- 
ed by  tbe  secretary  of  state  were  outstand- 
ing against  the  state  at  the  time  of  tbe 
passage  of  the  said  casual  deficiency  bond 
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act,  and  the  same  are  still  outstandln?  and 
unpaid.  That  the  9th  general  asBembly 
made  another  appropriation  In  the  general 
appropriation  bill,  as  follows :  'For  the 
printing  required  by  the  dth  gen«»l  assem- 
bly for  the  jears  1S03  and  1891  and  the 
deficiency  for  the  years  1891  and  1892  ex- 
cept any  amount  that  may  be  due  the  firm 
of  Collier  and  Cteareland  for  which  no  aj^ 
proprlatlon  Is  made  herein:  viz.  bouse  and 
senate  bills,  calendars,  letter  heads,  en- 
velopes, materials,  committee  reports,  roll 
calls,  blanks  for  reports,  rules,  contested 
election  briefs,  bill  covers,  engrossing  blanks, 
the  seeslon  laws  of  the  9th  general  assembly 
In  English  and  Spanish,  reports  of  state  offi- 
cers, departments  and  state  Institutions, 
message  and  Inaugural  of  the  governor,  pul>- 
Ilshlng  the  amendments  of  the  constitution, 
the  house  and  senate  Journals  for  ISt^,  the 
printing  of  acts  or  parts  of  acts,  and  any 
printing  required  by  law  or  ordered  by  ei- 
ther branch  of  the  general  assembly,  the 
sum  of  $33,000.'  That  the  total  expenditure 
for  the  necessary  printing  of  the  said  general 
assembly,  other  than  the  publication  of  the 
constitutional  amendments  In  accordance 
with  the  act  of  the  said  general  assembly, 
was,  to  wit,  f25,637.(X>,  and  voacfaers  for  the 
same,  duly  approved  by  the  secretary  of 
state,  were  outstanding  at  the  time  of  the 
passage  of  the  said  casual  deficiency  bond 
act,  and  unpaid,  against  the  state,  and  the 
same  are  still  outstanding  and  unx)aid.  That 
the  said  9th  general  assembly  made  another 
appropriation  In  the  general  appropriation 
bill,  as  followa:  'For  the  Incidental  expenses 
of  the  cYocutive  and  judicial  departments 
for  the  years  3893  and  1804  and  for  the  de- 
ficiencies o£  the  years  1891  and  1892,  vis. 
janitor  hire,  gas,  brooms,  dusters,  soap, 
nutches,  washing  towels,  tee.  carpete,  mat- 
tings, shades,  gas  fixtures,  plumbing,  calcl- 
mining,  repairing,  carpenter's  work,  refit- 
ting, labor,  drayagc,  expressage,  messengers, 
furniture  for  all  state  officers,  postage  for  all 
departments,  pofit-ofllce  box  rent,  rent  of 
telephones,  seals  and  rubber  stamps,  city 
and  state  directories,  maps,  instruments  for 
the  state  engineer,  insurance  on  furniture 
and  libraries,  stationer}-  for  all  departments, 
and  ony  other  articles  that  will  facilitate  the 
buAiness  of  any  department,  for  the  year 
IKKI  and  18]>4  and  for  the  deficiencies  of 
the  years  1891  and  1892,  the  sum  of  $27,- 
OUO.iX)/  That  the  ordinary  incidental  ex- 
penses of  the  said  departments  for  the  said 
two  years  amounted  to  thosum  of  $26,997.00. 
That  hy  reason  of  the  faft  that  the  execu- 
tive and  Judicial  departments  of  the  gor- 
emment  were  required  to  move  from  the 
quarters  where  they  were  situated  at  the 
time  of  the  passage  of  said  appropriation  to 
a  building  known  as  the  'Kquitable  Build- 
lug,'  and  again  were  required  to  move  from 
the  said  K<|ullni>le  Building  to  tbe  ^tntc 
Capitol  Building,  aud,  bf  reason  of  other 


unforeseen  and  unexpected  oontlagenclM 
arising  during  the  said  two  years,  It  became 
necessary  to  expend,  in  addition  to  the 
amount  so  approprhited,  the  sum  of  $1317.86. 
and  that,  at  the  time  of  the  passage  of  the 
said  casual  deficiency  lx>nd  act,  voucbera  rep- 
resenting said  sum,  duly  approved  by  the 
secretary  of  state,  were  outstanding  and  un- 
paid against  the  state,  and  the  same  are 
still  outstanding  and  unpaid.  That,  by  rea- 
son of  the  fact  that  the  entire  revenue  bad 
been  expended  b^ore  the  removal  from  said 
Equitable  Building  to  the  said  Capitol  Build- 
ing, ft  would  have  been  Impossible  for  tbe 
state  government  to  make  such  move  with- 
out incurring  said  additional  expense.  Tliat 
the  said  9th  general  assembly  appropriated 
the  sum  of  $170,000.00  for  the  maintenance 
of  the  state  penitentiary  for  the  years  1893 
and  1894.  That  owing  to  an  unforeseen  in- 
crease In  the  number  of  convicts  committed 
to  said  institution  by  tbe  courts,  and  other 
unforeseen  casualties,  the  cost  of  maintain- 
ing said  institution  for  the  said  fiscal  years 
was  $3,G97.39  in  excess  of  the  said  appro- 
priation, for  which  amount,  In  addition  to 
the  said  $8,801.08  hereinbefore  mentioned,  sup- 
piles,  goods,  and  materials  were  actually 
and  In  good  faith  furnished  to  the  state,  and 
services  were  actually,  and  in  good  faith  ren- 
dered to  the  state,  and  for  which  vouchers 
duly  approved  by  the  proper  officers  of  the 
state  were  at  the  time  of  the  passage  of 
the  said  casual  deficiency  bond  act,  and  still 
arc,  outstaoding  aud  unpaid.  That  the  said 
9th  general  assembly  made  an  appropriation 
for  the  support  of  the  soldiers*  and  sallom* 
home  for  the  fiscal  years  of  1803  and  1894, 
In  the  sum  of  $40,000.00.  That,  owing  to  an 
unexpected  and  unforeseen  Increase  in  tbe 
number  of  beneficiaries  of  said  Institution, 
tbe  cost  of  maintenance  thereof  for  the  two 
fiscal  years  was  $o,3C>2.45  In  exceoi  of  said 
appropriation,  for  which  amount  supplied, 
goods,  and  materials  were  actually  and  In 
good  faith  furaished  to  the  state,  and  serv- 
ices were  in  good  faith  performed  for  the 
state,  and  for  which  vouchers,  duly  approved 
by  the  proper  officers,  at  the  time  of  the 
passage  of  the  casual  deficient^  bwd  act 
were,  and  still  are,  outstanding  and  unpaid, 
because  of  the  said  casual  deficiency  of  tbe 
revenue  of  the  years  1893  and  18&4.  That 
the  total  amount  of  said  outstanding  indebt- 
edness, unprovided  for  from  any  other 
source  than  the  proceeds  of  the  said  casual 
deficiency  bonds,  as  hereinbefore  set  forth, 
together  with  other  claims  of  a  similar  cbar^ 
acter,  not  herein  set  forth,  amounts  to  $131,- 
000,00,  in  round  numbers,  so  far  as  known 
at  tlie  prescut  time,  of  which  claims  tliosc 
amounting  to  the  sum  of  fully  $100,UU).I>0 
are  imdoubtedly  Just,  and  the  same  are  un- 
paid by  reason  of  the  deficiency  of  the  rev- 
enue aforesaid  and  for  no  other  reason. 

"Question:  Upon  the  facta  as  herelnbef<H« 
stated,  was  there,  at  tlie  time  of  the  paa- 
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mge  of  the  act  refemed  to,  a  castul  defi- 
ciency of  the  revenue  existing  which  author^ 
Ized  the  general  aasembly,  under  the  provi- 
sions of  section  3  of  article  11  of  the  coustl- 
tatlon,!  to  contract  an  Indebtedness  by  the 
Issuing  of  bonds  for  the  purpose  of  paying 
said  outstanding  Indebtedness,  as  provided 
In  said  act? 
"Respectfully  submitted, 

"ALBBBT  W.  McINTIEB,  Governor." 

B.  Zi.  Carr,  Attj.  Gen.,  and  W.  B.  Felfcer, 
for  the  Governor.  Daniel  B.  Parks,  ami- 
cus cnrlse. 

PER  CURIAM.  We  are  advised  that  it  is 
Important  to  the  credit  of  the  state,  if  this 
court  affirmatively  answers  the  forgoing  in- 
terrogatory, that  ¥60.000  of  the  bonds  pro- 
vided for  in  the  act  In  question  be  issued 
and  sold  within  the  present  flscal  year.  As 
there  are  left  but  seven  days  of  this  period 
for  the  carrying  oat  of  soch  object,  it  la  nec- 
essary that  the  answer  to  snch  Interrogatory 
be  promptly  given.  With  this  necessity  be- 
fore us,  we  have  devoted  the  short  time 
since  the  argument  ui>on  the  hearing  to  a 
careful  consideration  of  the  legal  proposition 
Involved,  and  now  content  ourselves  with 
stating  merely  the  conclusions  reached,  rath- 
er than  the  reasons  for  such  determination. 

It  Is  asserted  by  counsel  who  argued 
against  the  existence  of  a  casual  deficiency 
upon  the  facts  stated  that  this  court.  In  Re 
Appropriations  by  General  Assembly,  13 
Colo.  316,  22  Pac.  4G4,  has  virtually  decided 
against  the  contention  of  the  attorney  gen- 
eral, who  argues  that  the  contingency  ex- 
isted which  empowered  the  legislature,  un- 
der the  constitution,  to  issue  these  bonds. 
Without  in  the  least  limiting  the  scope  and 
effect  of  the  doctrine  announced  by  this 
court  In  the  ease  refen-ed  to,— which  we 
would  unhesitatingly  affirm,  did  we  conceive 
that  the  same  or  similar  questions  were 
again  before  us,— we  say  that,  upon  the  facts 
as  stated  in  the  foregoing  communication, 
there  was  at  the  time  of  the  passage  of  the 
act  in  question  a  casual  deficiency  of  the 
revenue,  the  happ«iing  of  which  conferred 
upon  the  general  assembly  the  authority  to 
contract  a  loan  by  Issuing  bonds  to  pay  the 
valid  Indebtedness  of  the  state  unpaid  by 
reason  of  such  deficiency.  As  bearing  more 
or  less  directly  upon  this  question,  see  Mo- 
vey  V.  Poster,  118  Ind.  502,  21  N.  E.  39;  Lush- 
er  V.  Sdtes,  4  W.  Va.  11;  Cass  v.  Dillon,  16 
Ohio  St.  38;  Stafe  v.  Noyee,  47  Me.  189;  Coo- 
ley,  Const.  Lim.  (5th  Ed.)  IBS  et  seq.  The 
reference  to  these  authorities  Is  not  Intend- 
ed to  commit  this  court  to  the  doctrine  that 
In  every  case  are  the  courts  bound  by  the 
facts  as  ascertained  by  the  leglslatnre,  but 
it  is  apparent  that  the  legislative  declaration 


1  Const,  art  11,  §  3,  prohibits  the  state  from 
eontractinff  amr  debt  by  kun,  except  to  provide 
for  casual  dendencies. 
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that  the  contingency  bad  arisen  which  }n»- 
tlfled  the  enactment  of  tlie  law  In  qoestlon 
was  sustained  by  the  facts  before  It 


intbbstate:  land  a  town  co.  t. 

PATTON. 

(Supreme  Court  of  Oolorado.  Nov.  6,  189S.) 
Affsal — Objeotioxs  Waivkd— Record. 

1.  Seas.  Laws  1889,  |  3,  provide  that  de- 
fendant may,  within  10  days  after  the  sarvice 
of  the  notice  in  writing  that  a  replication  has 
been  filed,  demur  to  the  same  for  insufficiency, 
or  may  move  to  strike  out  the  same  or  any 
part  of  it  for  any  cauRe.  Held  that,  where  de- 
fendant goes  to  trial  within  less  than  10  days 
after  the  rei)Ilcation  is  filed  without  objection, 
be  waivea  his  right  to  afterwards  object  that 
he  was  not  allowed  10  days  to  attack  the  replica- 
tion. 

2.  The  supreme  coort  cannot  review  an  or- 
der refusing  a  coDtiouance,  in  the  al>6ence  of  a 
bill  of  exertions  bringing  into  the  recoM  the 
affidavit  filed  in  snpport  of  the  motion.  ^ 

Error  to  district  court.  Pueblo  county. 

Action  by  A.  B.  Patton  against  the  Inter- 
state Land  &  Town  Company.  There  was  a 
Judgment  for  plaintlfT,  and  defendant  brings 
error.    Affirmed.  , 

Suit  was  commenced  by  defendant  In  er- 
ror as  plalntlfl?  In  the  district  court  on  the 
30th  day  of  September,  1889.  On  that  day 
a  complaint  was  filed,  and  a  summons  and  writ 
of  attachment  issued.  The  summons  and 
writ  of  attachment  were  both  served  two 
days  later.  A  motion  to  quash  the  sherlfTB 
return  upon  the  summons  was  filed  October 
2lBt.  The  record  does  not  show  what  dis- 
position was  made  of  this  motion,  but  the 
record  does  show  that  the  defendant  filed  a 
demurrer  on  October  2Gth,  which  was  over- 
ruled the  same  day.  An  answer  was  filed 
December  10th.  To  this  answer  a  replica- 
tion was  filed  December  13th.  On  the  16th 
of  December  a  motion  for  a  continuance  was 
filed  and  overruled,  whereupon  the  cause 
was  set  for  trial  upon  the  18th  Inst.  Upon 
the  last-mentioned  date  the  cause  was  called 
for  trial,  the  trial  resulting  In  a  verdict  and 
judgment  for  defendant  In  error.  The  de- 
fendant brings  the  case  here  by  -writ  of  er^ 
ror. 

Charles  M.  Garwood  and  Rogers,  Sha- 
f roth  &  Walling,  for  ^Intlffs  In  error.  A.  B. 

Patton,  pro  se. 

HAYT,  C.  J.  (after  stating  the  facts).  There 
are  but  two  errors  relied  upon  in  this  court. 
The  first  Is  based  upon  the  following  lan- 
guage of  section  3  of  the  amendments  of 
1889  to  the  Code  of  Civil  Procedure,  viz.: 
"The  defendaut  may,  within  ten  days  after 
the  service  of  the  notice  in  writing  upon 
himself  or  attorney,  that  a  replication  has 
been  filed,  demur  to  the  same  for  Insuffl- 
cieucy,  and  for  any  part  thereof  or  may 
move  to  strike  out  the  same  or  any  part 
thereof,  for  any  cause  which  may  exist  there- 
for." Sess.  lAWB  1880,  p.  73.  In  this  In- 
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stance  the  trial  was  set  for  a  day  within  the 
10  days  allowed  the  defendant  to  demur  or 
move  against  the  replication,  the  defendant 
Id  the  meantime  not  harlng  attacked  the 
pleading  by  motion  or  otherwise.  The  con- 
tention of  his  counsel  now  Is  that  it  was  er- 
ror for  the  district  court  to  enter  upon  the 
trial  within  the  10  days  allowed  the  defend- 
ant to  attack  the  replication,  as  provided  by 
the  law  of  1889,  and  that  such  error  Is  alone 
Buftlclent  to  entitle  plaintiff  In  error  to  a  re- 
versal of  the  judgment.  Counsel  are  not, 
however,  In  a  position  to  raise  this  question 
in  this  court,  as  it  does  not  appear  that  the 
attention  of  the  district  court  was  in  any  way 
called  to  the  matter,  or  that  the  defendant 
indicated  any  desire  In  the  lower  court  to 
demur  or  move  against  the  replication.  If 
the  defendant,  being  present,  wished  to  plead 
to  the  replication,  he  should  have  called  the 
attention  of  the  district  court  to  such  desire, 
and  should  have  obtained  Its  ruling  thereon. 
He  did  not  do  this,  but,  on  the  contrary,  ap- 
plied for  a  continuance  on  other  grounds,  and 
he  cannot  be  permitted  to  raise  this  ques- 
tion for  the  first  time  in  this  court.  Courts 
of  review,  as  a  general  rule,  will  not  pass 
upon  matters  which  have  not  been  called  to 
the  attention  of  the  trial  courts.  Aside  from 
the  foregoing,  It  does  not  appear,  in  this  case, 
that  the  defendant  was  In  any  way  preju- 
diced by  the  order  of  which  he  complains, 
there  being  no  possible  objection  to  this  repli- 
cation which  he  could  not  have  taken  ad- 
vantage of  at  the  trial. 

The  remaining  error  assigned  is  based  upon 
the  refusal  of  the  court  to  grant  a  continu- 
ance upon  the  defendant's  application.  In 
the  absence  of  a  bill  of  exceptions  this  court 
is  precluded  from  considering  the  affidavit 
filed  In  support  of  the  motion,  and  there  Is 
nothing  which  a  court  can  Intelligently  act 
upon.  The  affidavit  must  be  brought  Into 
the  record  by  a  bill  of  exceptloDB  to  reserve 
the  matter  for  review.  2  Elliott,  Gen.  Prac 
{  487;  Jordan  r.  People,  19  Colo.  417,  36  Pac. 
?.18.  The  judgment  of  the  district  court  will 
be  affirmed.  Affirmed. 


8PANOLEB  T.  ORBEN  et  aL 

(Supreme  Court  of  Colorado.  Nov.  IS,  1895.) 
Sdfkbmb  Court— JoRisnicnox— Mechanic's  Libk 
—Complaint— Bill  or  Exobptioms. 

1.  The  amendment  of  1889  to  the  mechan- 
ic's lien  law  materially  affects  the  rights  of  an 
owner  as  they  ezisted  under  the  law  of  1883; 
and  where  it  appeared  that  a  contract  made 
prior  to  the  law  or  1889  was  constmed  with  ref- 
erence to  that  law,  to  the  prejudice  of  the  own- 
er's rights,  such  conatructlon  involves  a  con- 
sideration  of  Const  art.  2,  S  11,  and  Const.  U. 
R.  art.  1,  fi  10.  prohibiting  retrospective  laws 
and  laws  imiiairing  the  obugation  of  contracts, 
and  was,  therefore,  within  Laws  1801,  p.  118, 
S  1,  confeiring  jurisdiction  on  the  supreme 
court  where  a  construction  of  the  constitution 
is  necessary  to  a  determinatioD  of  the  case. 

2.  It  was  erroneous  to  determine  rights  ac- 
quired under  a  contract  mnclc  prior  to  said  law 
of  1889  by  a  reference  to  that  law. 


3.  The  failure  to  allege  In  a  complaint  1^  a 
subcontractor  to  enforce  a  mechiuiic's  lien. 

that  there  was  something  due  from  the  owner 
to  the  contractor,  was  cured  hy  the  owner's 
answer  admitting  a  certain  sum  to  be  due. 

4.  Recitals  in  a  bill  of  exceptions,  at  the 
close  of  olaintiffs'  eviiience,  that  they  "rested 
thoir  testimony,"  and  at  the  close  of  defendant's 
case,  that  "she  closed  her  testimonj-."  were 
equivalent  to  an  expression  that  all  the  testi- 
mony taken  was  preserved  therein. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Actions  by  Mosler  T.  Oreen  and  others 
against  Jane  T.  Spangler  and  others  to  en- 
force mechanics'  liens.  PlalntlflTs  bad  Judg- 
ment, and  defendant  Jane  T.  Spanker  ap- 
peals. Reversed. 

Appellees  Green  and  Fisher,  partners  as  the 
Chicago  Lumber  Company,  and  Ackroyd  and 
Brlndle,  as  E.  Ackroyd  &  Co.,  commenced 
their  several  actions  in  the  district  court  of 
Arapahoe  county  against  Woodbury  and  Page, 
partners  as  Woodbury  &  Co.,  principal  con- 
tractors, and  against  the  appellant,  Jane  T. 
Spangler,  as  owner,  to  recover  judgments 
against  Woodbury  &  Co.,  which  they  sought 
to  have  established  under  the  mechanic's  lien 
act  as  liens  upon  Mrs.  Spangler's  property  for 
materials  furnished  and  labor  performed  by 
said  appellees,  respectively,  as  subcontractors, 
under  contracts  entered  Into  by  them  with 
Woodbury  &  Co.  for  the  construction  of  a 
dwelling  house  and  bam  which  Woodbury  & 
Co.  had  contracted  to  build  for  the  appellant 
From  the  complaints  In  these  two  separate 
actions  It  appears  that  the  contract  which 
Woodbury  &  Co.  made  with  the  api>ellant, 
as  well  as  the  subcontracts  made  by  the 
Chicago  Iiumber  Company  and  Ackroyd  & 
Co.  with  Woodbury  &  Co.,  were  entered  iuto 
and  the  performance  thereof  begun  prior  to 
the  passage  of  the  amendments  of  1889  to  the 
mechanic's  lien  act  of  1883,  but  that  said  con- 
tracts were  not  fully  performed  until  after 
said  amendments  went  Into  effect.  In  nei- 
ther -ot  the  complaints  was  there  an  allegation 
that  at  the  time  of  the  filing  of  the  notices 
of  11^  there  was  anything  due  from  the  ap- 
pelant, Spangler,  to  Woodbury  &  Co.  upon 
the  contract  between  them.  A  demurrer  filed 
by  the  appellant  to  these  complaints  was 
overruled  by  the  court,  whereupon  she  filed 
her  answer,  substantially  denying  all  ct  the 
all^tlouB  of  the  complaint,  and  alleging 
that,  prior  to  the  filing  by  the  plalntlflte  ct 
their  lien  statements,  appellant  paid  to  Wood- 
bury &  Co.,  with  the  exception  of  a  small  bal- 
ance, the  full  contract  price  for  constructing 
such  buildings.  Before  the  beginning  of  the 
trial  the  counsel  for  Mrs.  Spangler  la  open 
court  stated  that  such  balance  due  from  her 
to  Woodbury  &  Co.  upon  the  contract  was  the 
sum  of  11,250.07,  which  she  tendered  and 
paid  into  court,  to  be  applied  by  the  court  up- 
on the  said  demands,  as  the  court  might  di- 
rect,—these  two  actions  having  been  consoli- 
dated for  trial  as  one  action.  The  trial  re- 
sulted in  judgments  against  Woodlniry  &  Co. 
In  favor  of  the  Chicago  Lumber  Company  In 
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the  Bum  of  over  $6,000,  and  in  favor  of  Ack- 
royd  &  Co.  In  the  sum  of  over  $1,000,  and  a 
11^  apon  tlie  property  of  the  appellaot  was 
decreed  to  the  extent  of  $2,047.60  under  the 
Chicago  Lumber  Company's  Judgment,  and  of 
$939.45  under  the  Ackroyd  Judgment.  From 
this  decree,  In  so  far  as  a  lieu  was  establiBbed 
against  the  property  of  appellant,  she  has 
appealed  to  thla  court. 

Ham.  P.  Rose  and  S.  D.  WalllDg,  for  appel- 
lant. Benedict  &  Phelps  and  WlUlams  & 
Whitford,  for  appelleea. 

CAMPBELL,  J.  (after  gtatlng  the  fftcte). 
The  objection  interposed  by  the  appellees  to 
the  jurisdiction  of  this  court  to  entertain  the 
appeal  must  first  be  disposed  of  before  con- 
sidering the  assignments  of  error.  Section  1,  p. 
118,  Sess.  Laws  1891,  provides  that  no  appeal 
to  the  supreme  court  shall  He  to  review  the 
final  judgment  of  any  Inferior  court  unless 
the  judgment  exceeds  $2,500,  exclusive  of 
costs;  provided,  this  limitation  shall  not  ap- 
ply where  the  matter  In  controversy  relates 
to  a  franchise  or  freehold,  or.  where  a  con- 
struction of  the  state  or  federal  constitution  is 
necessary  to  a  determination  of  the  case. 
The  proceeding  to  enforce  a  meclianlc's  lieu 
does  not  involve  a  freehold.  MeCaudless  v. 
Green,  20  Colo.  519,  39  Pac.  04.  To  warrant 
the  assumption  of  jurisdiction,  the  amount  of 
the  judgment  in  a  ease  like  the  one  at  bar 
must  be  determined  by  the  amount  of  the 
judgment  In  favor  of  each  lien  claimant,  and 
not  the  aggregate  amount  of  the  several  judg- 
ments; and.  as  neither  of  the  several  judg- 
ments here  amounts  to  $2,500,  jurisdietiou  on 
this  gi-ound  does  not  attach,  ilinlug  Co.  v. 
Gallagher,  5  Colo.  23;  Piper  v.  Jacobson,  98 
111.  ;iS9;  Farwell  t.  Becker,  129  111.  261,  21 
N.  E.  792;  Aultman  &  Taylor  Co.  v.  "U'cir, 
134  lU.  137,  24  N.  E.  771;  Bank  v.  Stout,  113 
U.  S.  084.  5  Sup.  Ct.  005.  Evidently,  there- 
fore, the  only  ground,  if  any,  which  Invokes 
the  jurisdiction  of  this  court  to  review  this 
judgment  and  decree  must  be  one  of  the  con- 
stitutional questions  referred  to.  The  appel- 
lant claims  that  the  court  below  must  neces- 
sarily have  baspd  Its  judgment  upon  the  eon- 
Btmction  given  by  It  to  section  11  of  article  2 
of  our  state  constitution,  prohibiting  all  laws 
Impairing  the  oblig-ation  of  contracts,  and 
laws  retrospective  in  their  operation;  and  sec- 
tion 10  of  article  1  of  the  federal  constitution, 
relating  to  the  same  matters;  or,  rather,  that 
its  judgment  can  be  upheld  only  by  giving  to 
the  amendments  of  1889  to  the  mechanic's 
lien  act  of  1883  a  retrospective  operation, 
which  necessarily  violates  the  constitutional 
provisions  mentioned. 

After  a  careful  examination  of  the  record, 
we  are  satisfied  that  the  judgment  of  the  dis- 
trict court  Is  wrong,  and  for  its  only  support 
must  rest  upon  the  ruling  made  to  the  effect 
that  the  rights  of  the  parties  to  this  contro- 
versy are  to  be  measured  by  the  amendments 
of  laSU.  The  rights  of  the  appellees  in  this 


case  accrued  under  contracts  made  before  the 
passage  ot  these  amendments,  and.  If  their 
contract  rights  were  materially  changed  to 
their  Injury  by  the  later  law,  the  former,  and 
not  the  later,  law  must  govern.  We  are  not 
unmindful  of  the  doctrine  that  in  mere  rem* 
edies  there  can  be  no  vested  right;  but  where, 
under  the  guise  of  giving  a  new  or  different 
remedy,  substantial  rights  tbemaelves  are  In- 
fringed, these  constitutional  provisions  are 
violated,  Theie  can  be  no  pretense  that  the 
Chicago  Lumber  Comjiany,  In  filing  its  lien 
statement,  ot  in  the  procedure  to  enforce  Its 
lien,  has  compiled  with  the  law  of  1883;  and, 
while  Ackroyd  &  Co.  evidently  supposed  that 
their  rights  were  to  be  measured  by  the 
amendments  of  1889,  still  they  substantially 
compiled  with  the  old  law  of  1883  In  the  pro- 
ceedings necessary  to  enforce  their  claim.  It 
needs  no  argument  to  show  that  the  amend- 
ments of  1889  materially  affected  both  the 
rights  of  and  remedies  against  the  owner  of 
a  building  aa  they  existed  under  the  prior 
act  of  1S83.  A  mere  reading  of  these  differ- 
ent provisions  will  manifest  the  truth  of  this 
statement  The  later  provisions  added  to 
the  burden  of  the  owner;  took  from  him  cer- 
tain rights  of  payment  to  the  contractor, 
which,  under  the  prior  law,  he  might  make 
with  safety  to  himself  before  a  subcontractor 
claiming  a  Hen  had  filed  his  notice  of  his  In-' 
tcntion  to  assert  the  same;  and  attached 
thereto  certain  penalties,  from  which  he  was 
theretofore  exempt,  by  preserving  to  the  sub- 
contractor his  lien,  although  he  neglect  to 
file  notice  within  the  time  fixed  by  statute,' 
excepting  from  said  lien  the  property  of  the 
owner  only  to  the  extent  of  such  payments,' 
if  any,  as  the  owner  has  made  to  the  contract- 
or after  the  expiration  of  the  time  fixed  for 
the  subcontractor  to  file  hts  lien  statement  or 
notice.  This  ruling  of  the  district  court,  and 
the  entire  theory  upon  which  It  proceeded,' 
were  fundamentally  wrong,  and  were  in  di- 
rect contravention  of  the  provisions  of  the 
constitution  which  forbid  retrospective  legis- 
lation and  the  passage  of  laws  Impairing  the 
obligation  of  contracts.  Necessarily,  there-' 
fore,  to  determine  this  case  requires  us  to  con- 
Btinie  these  provisions  of  the  constitution. 
Havhig  Jurisdiction  upon  this  ground,  the 
same  attaclies  as  to  all  other  matters  neces- 
sary to  a  complete  determination  of  the  cause. 
Trimble  v.  People,  19  Colo,  187,  34  Pac.  981. 

The  assignments  of  error,  In  the  main  com- 
mon to  the  two  suits,  relied  upon  in  argu- 
ment, are: 

First.  That  the  plaintiffs  fail  to  aver  in 
their  complaint  that  at  the  time  of  filing  their 
notice  of  Intention  to  ci-aim  a  lion  there  was 
something  due  from  the  owner  to  the  prin- 
cipal contractor,  which  averment  Is  said  to  be 
necessary  in  such  an  action.  Conceding  this 
contention  to  be  good,  we  think  the  absence 
from  the  complaint  of  an  averment  to  this  ef- 
fect was  not  prejudicial  to  the  appellant,  for 
the  reason  that  the  error.  If  any,  was  cured 
by  her  answering  to  the  complaint  after  the 
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denmrrer  was  oreimled,  and  by  the  admls- 
skm  ther^n,  as  well  as  In  open  court,  tbat  at 
snch  time  there  was  something  dne  from  her 
to  the  [fflnclpal  contractor  on  the  bnildlng 
contract.  This  sufficiently  disposes  of  the  ob- 
jection urged  to  the  insufficiency  of  the  com- 
plaint In  this  respect. 

Second.  The  principal  objection  raised  by 
the  appellant  Is  as  to  the  ruling  by  the  trial 
court  that  the  law  of  1889,  and  not  that  of 
1883,  was  applicable  to  this  controversy.  In 
so  dc4ng  it  must  be  apparent  that  the  consti- 
tutional right  of  appellant  to  have  her  con- 
tract enforced  ouder  the  law  in  existence  at 
the  time  the  contract  was  made,  and  not  the 
law  In  effect  when  suit  was  brought,  was  in- 
fringed. The  ruling  directly  was  that  the 
law,  as  to  the  conditions  giving  the  right  to 
the  lien,  in  force  when  the  suit  to  establish 
the  Hen  was  ffied,  and  not  the  law  in  effect 
when  the  contracts,  from  which  all  rights  and 
remedies  spring,  were  made,  goyems  the  case. 
This  decision  must,  in  the  nature  of  things, 
be  founded  upon  the  constitutional  right  of 
the  leglslatore,  under  the  provisions  of  the  con- 
8tltutl(Hi  involTed,  to  pass  such  retrospectiTe 
acts.  This  pc^t,  which  Is  dedstve  of  the  con- 
troversy,  was  made  below  throughout  the 
trial,  was  decided  against  the  appellant,  has 
been  assigned  by  her  as  error,  and  is  argued 
by  her  counsel;  and  it  Is  necessary  to  deter- 
mine it  In  this  case.  An  objection  Interposed 
by  the  app^ees,  which,  if  resolved  in  their 
favor,  will,  it  is  contended,  require  an  affirm- 
ance of  the  judgment,  notwithstanding  we 
have  determined  that  this  court  has  jurisdic- 
tion to  review  the  case,  Is  that,  conceding,  for 
the  sake  of  argumrat,  that  the  court  erteA  in 
refusing  to  peimlt  the  appellant,  when  the 
offer  was  first  made  by  her,  to  Introduce  evi- 
dence tbat  under  her  contract  with  Woodbury 
&  Co.  she  had  paid  them  all  that  was  due  and 
owing  by  her  except  about  fl,200,  before  the 
filing  of  the  lien  statements  by  appellees.  In 
which  payment,  under  the  law  of  1883,  she 
would  be  protected  as  against  any  claim  of 
appellees,  yet,  as  she  claims  that  all  the  evi- 
dence was  not  returned  in  the  bill  of  eicei>- 
tlons,  the  presumption  in  fiavor  of  the  findings 
and  decree  is  that  at  some  other  time  during 
the  trial  such  error  was  cured  by  the  admis- 
sion of  proper  evidence  tending  to  negative 
such  payments,  upon  which  the  findings  and 
decision  of  the  court  were  made;  or  that  the 
app^ant's  offer  was  subsequently  renewed 
by  her,  and  permission  given  by  the  court  to 
prove  her  case,  with  the  result  that  her  proof 
thus  Introduced  was  held  insufficient  by  the 
court  to  maintain  her  claim  of  payment  It 
la  true  that  the  bill  of  exceptitms  does  not 
contain  an  express  statement  that  all  the  evi- 
dence introduced  at  the  trial  has  been  cer- 
tified up,  but  at  the  close  of  the  evidence  of- 
fered In  behalf  of  the  Chicago  Lumber  Com- 
pany the  statement  Is  that  "thereupon  said 
Chicago  Lumber  Go.  rested  Its  testimony," 
and  at  the  close  of  Ackroyd  &  Oa's  case  It  Is, 
"Ackroyd  &  Co.  here  rested  their  testtmraiy," 


and  at  the  drae  of  appeUant^B  case  the  state- 
ment is,  "Defendant  Jane  Spanj^er  here  clos- 
ed her  testimony."  These  expressltHU  are 
equivalent  to  that  nsually  found  In  a  bill  of 
exceptions  to  the  effect  that  all  of  the  testi- 
mony taken  was  preserved.  Store  Co.  v. 
Harrison.  75  Mich.  197,  42  N.  W.  806;  Hitch- 
cock V.  Bui^ett,  88  Mich.  SOL  It  is  snffl- 
dentiy  apparent,  therefore,  that  the  decree  of 
the  court,  in  so  far  as  It  relates  to  the  ques- 
tion and  to  the  time  of  payment  by  the  ap- 
pellant to  the  principal  contractor,  rests  upon 
an  entire  absence  of  the  offered  testimony  of 
appellant  to  the  effect  that  she  had.  In  the 
matter  of  paymoits,  compiled  with  the  law  of 
1883,  except,  as  she  herself  admitted,  as  to 
the  sum  of  about  fl,a00;  and  from  this  it 
follows  that  this  ruling  of  the  court  deprived 
the  appellant  of  her  constitutional  right  to 
have  tlie  terms  of  her  contract  enforced,  and 
the  obligations  thereof  determined  by  the 
law  as  it  was  when  the  contract  was  mada 
The  decree  of  the  court  below,  resting  upon 
an  erroneous  theory.  Is  reversed,  and  the 
cause  remanded,  with  Instructions  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. BevOTsed. 


DENVER  &  B.  a.  R.  00.  v.  McGOMAS. 
(Court  of  Appeals  of  Colorado.  Nov.  11, 1893.) 
Imjort  to  Brakshan— Dkfbctivk  Tbace. 
In  an  action  hy^  a  brakeman  against  a 
railroad  comi>any  for  injuriea  from  the  derail- 
ing of  au  engine  by  a  rock  on  the  track,  where 
it  appeared  that  defendant's  road  ran  throuph 
a  rocky  gorge,  subject  to  rocli  falls,  and  that 
two  months  prior  to  the  accident  blaatinc,  to 
widen  the  road,  had  been  done,  since  which 
time,  up  to  the  accident,  trains  had  been  safely 
run,  and  there  was  no  evidence  as  to  how  the 
rock  got  on  the  track,  except  that  there  was  a 
hole  in  the  blnff,  12  or  16  feet  from  the  road- 
bed, about  the  size  of  the  rock,  which  was  in- 
spected only  from  the  trade.  It  was  error  to  re- 
fuse  a  nonsuit. 

Appeal  from  district  court,  Chaffee  coun- 
ty. 

Action  by  David  McGomas  ag^nst  the 
DenvOT  &  Bio  Grande  Ballroad  Company  for 
personal  Injuries.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Wolcott  &  YaUe  and  C  a  Libby,  for  ap- 
pellant Lee  Champion  and  B.  F.  Bictaard- 
Bon,  tm  appellee. 

BISSELL,  J.  It  U  quite  impossible  to  de- 
termine from  the  record  whether  onr  conclu- 
sion will  enforce  the  fair  measure  of  duty 
which  the  master  owea  to  the  servant,  or 
permit  the  company  to  escape  the  liability 
which  such  obligation  would  justly  impose, 
^nie  failure  to  establish  what  Is  prerequisite 
to  a  recovery  in  this  class  of  cases  must  re- 
verse the  JudgmMit  In  May,  1881,  the  Den- 
ver &  Rio  Grande  Company  was  operating 
its  trains  on  that  portion  of  the  road  which 
extends  from  Salida  to  Buena  Vista.  ▲  few 
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miles  from  Salld&  tlie  zoad.  In  followl&K  the 
courae  of  the  Arkansas  rtver,  enters  vbat  is 
kDOWn  as  "Brown's  Cafion,"  wblcta  Is  char- 
acterized, like  all  other  gorges  along  that 
riTO-,  by  rocky  and  precipitous  bluffs,  which 
are  a  0(m8tant  menace  to  the  safety  of  rail- 
way tniT^  The  gorge  is  narrow,  the  road- 
bed confined,  and  subject  to  ^des  and  rock 
falls,  which  endanger  the  safety  of  trains. 
Some  two  or  three  months  prior  to  the  ac- 
cident, the  road  bad  broadened  Its  gauge 
from  the  narrow  to  the  standard,  and  in  do- 
ing this  irork  bad  blasted  some  sections  of 
the  cafitm,  to  furnish  space  for  the  roadbed. 
At  a  point  about  12  miles  from  Sallda  was  a 
place  known  by  the  name  of  "Jackson's 
Gurre,"  near  Arena.  At  this  point  the  rocks 
were  tffeclpitous  end  roned,  and  at  the 
exact  i^ace  of  the  accident  seemed  to  be 
some  30  or  40  feet  high,  and  from  thence 
sloped  gradaally  to  the  top  of  the  mountain. 
When  the  blasting  was  don^  the  contractor 
sloped  the  bluff  at  the  rate  of  about  one  In 
four,  to  provide,  as  well  as  might  be,  for  the 
safety  of  trains.  Wherever  such  work  was 
done,  the  contractor  went  over  the  surface 
of  the  mountain,  removed  all  loose  forma- 
tions and  projecting  rocks,  to  prevent  acci- 
dents. The  road  hod  been  running  for  some 
two  or  three  months  after  the  widening  of 
the  gKage.  On  the  day  named  a  rock  fell 
upon  the  track,  the  engine  ran  into  it,  and 
McGMuas,  who  was  a,  brakeman  on  the 
train,  was  quite  severely  hurt  McComas 
wan  what  la  known  as  a  front  brakeman, 
and  rode  tn  the  engine,  on  a  board  seat 
idacsd  from  the  fireman's  seat  across  to  the 
boiler,  whereby  he  faced  tiie  train,  and  kept 
watch  over  bis  section  of  it  while  the  train 
was  in  motion.  BtBkemea  of  tills  class  are 
barred  from  the  caboose  on  the  rear  of  the 
train,  and  there  Is  no  other  place  where  they 
can  ride  between  stations  in  most  seasons 
of  the  year.  The  rock  which  fell  on  the 
track  seema  to  have  been  something  like  a 
cube,  and  of  three  or  four  feet  elthw  way 
in  dimensions.  The  engine  was  derailed, 
and  McComas  went  over  with  It.  Some  oth- 
er fw!t8  will  be  stated  respecting  this  rock, 
but  those  matters  will  be  reserved  for  the 
later  discussion. 

The  general  rules  which  determine  the  cars 
and  responsibilities  and  rights  and  privileges 
as  between  master  and  servant  are  tolerably 
well  understood.  There  will  be  no  effort  to 
formulate  or  express  this  law  with  an  exacti- 
tude which  wUl  moke  It  appUcaUe  to  all 
cases  of  this  description  or  to  future  contro- 
versies. The  danger  of  attempting  this  thing 
is  wen  understood.  The  course  of  Judicial 
history  is  msrked,  as  with  milestones,  by  the 
lamentable  fSilurea  which  nsually  character^ 
Ize  the  efforts  of  Judges  who  strive  to  ex- 
press, In  rules  and  by  definitions,  the  prln- 
dplea  which  must  control  particular  phases 
of  legal  controversies.  The  Intellectual  per- 
ception and  ablllti-  to  grasp  principles  and 
foresee  the  exceptions  and  the  limits  to  a 


particular  doctrine  ore  given  to  none.  Noth- 
ing Is  attainable  but  rdatlre  accuracy.  Safe 
appliances  and  a  safe  way  must  be  provided. 
Bailroad  companies  are  bound  to  use  ordtaiary 
care  and  reasonable  prudence  to  provide  a 
safe  roadway,  as  weU  as  sufficient  machinery. 
The  empl(^6  cannot,  by  a  lack  of  watchful- 
ness and  care,  be  unduly  exposed  to  risks  In 
this  particular.  Of  course,  the  care  Is  meas- 
ured by  the  danger  which  attends  the  serv- 
ice, though  the  employ^  Is  assumed  to  take 
the  qrdlnary  hazards  which  are  Incident  to  a 
dangerous  emfdoi'ment.  Bailroad  Co.  v.  Og- 
den,  3  Cola  41)0;  Murray  v.  Bailroad  Ga,  11 
Colo.  124.  17  Pac.  4a4;  Wilson  v.  Bailroad 
Co.,  7  Colo.  100^  2  Fac.  1;  Bailroad  Go.  v. 
Liefae,  17  Colo.  280,  29  Pac  170.  These  rales 
are  very  simple,  and  in  the  present  case  their 
appUcatkm  is  without  the  slightest  difOcnlty. 
To  entitle  tiie  plaintiff  to  recover,  be  was 
bound  to  show  that  the  lallxoad  company  was 
ne^gent  in  providing  &  safe  way.  It  must 
be  ctmceded  negligence  was  not  established 
1^  inroof  of  the  accident  The  happening  of 
an  accident  does  not  establish  negligence  as 
against  the  company,  and  In  favor  of  the 
employs,  whatever  the  ndo  may  be  In  actions 
brought  by  injured  passengers.  It  was  not 
one  of  those  peculiar  accidents  concerning' 
which  the  railroad  company  has  s pedal 
knowledge,  and  where  the  burden  of  jKoot 
might  be  shifted,  when  the  evidence  once  es-| 
tabllshed  the  occurrence.  The  continued  op- 
eration of  the  railroad  for  several  months 
after  the  gauge  had  been  widened  fiAlrly 
demonstrated  the  use  of  ordinary  care  and 
prudence  in  Its  construction,  and  in  the  pre-! 
cautions  taken  to  make  the  way  safe.  The 
ImposaibUlty  to  prevent  the  occasional  Ail- 
ing of  rocks  ia  well  understood.  Bsllroads 
cannot  be  so  constructed  through  mountain- 
ous countries,  along  the  course  of  streams,  in 
rocky  gorges,  as  to  be  absolutely  safe.  The  only 
thing  which  a  company  can  do  la  to  supervise 
the  c<mstructlon,  see  that  there  are  no  loose 
rocks  In  its  immediate  irtclnlty,  and  remove 
evorythlng  liable  to  fall.  Th^  are  bound  to' 
adopt  a  careful  system  ct  Inspectiim,  through 
section  gangs  and  track  walkers,  and  exer- 
cise a  careful  and  watchful  supervision  oC  the 
way.  The  plaintiff  proved  the  general  cbs 
cumstances  of  the  acddent  and  offered  testi- 
mony tending  to  show  the  size  of  the  rock, 
its  presence  on  the  track,  and  indicated,  as 
near  as  might  be,  the  place  from  which  the 
rock  came.  ahowed  the  wMenlng  of  the 
gauge  and  the  bkutlng.  The  jury  were  then 
left  to  Infer  the  company  was  negligent  and 
careless  In  providing  a  safe  way.  The  rock 
was  3  to  4  feet  in  dimensions  in  every  direc- 
tion, and  a  bole  was  ssld  to  be  visible  cm  the 
bluff,  some  12  or  15  feet  from  the  roodbed. 
about  the  size  of  the  rock.  Nobody  saw  the 
rock  fSil,  nor  was  there  any  satls&ctory  evi- 
dence produced  to  establish  the  place  from 
which  it  came.  Xobody  took  the  trouble  to 
go  up  and  examine  the  hole,  or  make  any 
measuremeutB  of  it,  or  any  examination, 
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wherefrom  they  could  teetlty  concerning  the 
probable  condition  and  situadon  of  the  rock 
prior  to  the  time  It  fell  on  the  track.  By  some 
of  the  TiitnesseB  the  hole  was  Bald  to  be 
about  the  size  of  the  rock;  by  others  It  was 
said  to  be  aboat  15  Inches  de^,  although  these 
same  witnesses  said  It  looked  as  though  the 
rock  came  from  It  Blanlfestly,  If  the  hole 
had  been  examined  and  measured,  it  would 
have  been  a  relatively  easy  matter  to  deter- 
mine, with  reasonable  corbilnty,  whether  the 
rock  came  from  that  hole,  or  from  further  up 
the  mountain.  This  was  a  very  Important 
matter  in  its  beating  on  the  question  of  the 
negUfjence  of  the  company.  The  witness  who 
testified  to  the  depth  of  the  hole  was  evident 
ly  unable  to  speak  with  any  sort  of  accuracy 
about  It.  He  only  examined  It  from  tlie  level 
of  the  track,  and  manifestly  would  be  unable 
to  tell  whether  the  hole  was  originally  15 
Inches  deep,  or  had  lost  some  of  Its  depth  by 
the  settling  of  loose  dirt  and  debris  after  the 
rock  fell.  There  was  no  evidence  to  show 
the  rock  projected  from  the  face  of  the  blufT, 
which  would  have  been  a  matter  of  observa- 
tion if  it  had  projected  20  to  30  Inches.  It  Is 
thus  apparent  the  only  thing  which  the  plain- 
tiff did  was  to  show  there  was  a  rock  on  the 
track,  and  a  hole  in  the  blnS  from  which  it 
might  have  come.  All  these  things  might  easi- 
ly be  true,  and  yet  the  comiiany  be  guilty  of  no 
negligence  in  providing  a  safe  way.  When 
the  work  of  widening  the  bed  was  done,  if 
the  surface  of  the  bluff  was  carefully  exam- 
ined, and  nothing  loose  was  left  along  its 
face,  and  if,  from  time  to  time  thereafter,  the 
roadway  was  Inspected  by  the  section  gang 
and  track  walkers,  and  no  evidences  were 
dl8P<»vcred  of  loose  rock,  tlic  company  dis- 
charged its  dttty  to  its  employf-s  In  respect  to 
this  matter.  The  defendant  moved  for  a  non- 
suit on  the  conclusion  of  the  plalntlflTs  case. 
The  nonsuit  should  have  been  gmnttid.  The 
plalntllT  wholly  failed  to  establish  the  negli- 
gence which  fastened  a  liability  on  the  com- 
pany. The  court  denied  the  motion,  how- 
ever, and  the  defendnnt  wont  on  with  his 
case.  The  plaintiff's  case  was  not  aided  by 
the  defendant's  testimony.  On  the  contrar>-, 
the  company  offered  very  substantial  proof 
of  care  in  looking  after  the  roadway,  and  In 
the  examination  and  inspection  of  its  various 
parts.  The  contractor  who  widened  the  way, 
and  the  section  foreman  under  whose  si)eclal 
direction  that  section  of  the  i-oad  was  placed, 
were  produced,  and  gave  abmuiant  testimony 
as  to  the  care  which  the  comimny  took  In 
supervising  tlie  condition  of  the  road.  Track 
walkers  were  employed,  wlio  went  over  that 
section  shortly  prior  to  the  falling  of  the 
rock,  and  the  foreman  and  his  assistant  went 
over  It  constantly,  and  took  all  reasonable 
precautions  to  prevent  such  accidents.  This 
statement  very  clearly  demonstrates  Iwth  tlie 
failure  of  the  plaintiff  to  prove  the  comi>any 
was  no^;^^;c^t.  and  the  successful  effort  of 
the  company  to  establish  the  use  of  the  requi- 
site care  iu  tlie  mauagemuut  and  maintenance 


of  a  dangerous  portion  at  their  road.  We  axe 
therefore  compelled  to  conclude  the  company 
was  not  shown  to  be  negligent,  and,  without 
further  proof  In  this  Important  and  material 
direction,  the  plaintiff  cannot  recover. 

The  motion  for  a  new  trial  was  well  based. 
The  judgment  should  have  been  set  aside, 
and  another  hearing  ordered. 

There  are  some  other  errors  discussed  in  the 
briefs  of  counsel  which  might  necessitate 
some  consideration  and  argument  If  the  case 
had  not  gone  off  on  this  fundamental  error. 
They  are  not  likely  to  occur  in  the  succeeding 
trial,  and  will  be  left  unnoticed. 

The  Judgment  will  be  set  aside,  and  the 
case  reversed  and  remanded. 


CARSON  MIN.  CO.  T.  HILL  et  al. 

(Court  of  Appeals  of  Colorado.   Nov.  11.  1885.) 

Rebtkainino  ConvsyANCE  Pbndiko  Actioh  roB 
Specific  PBHFORMAyoE — Ahemdixo  Pkelihi- 
SAKT  Writ— Rights  op  Suhbtibs. 

1.  In  an  action  by  a  vendee  to  compel  the 
delivery  of  a  deed  held  in  escrow,  and  to  re- 
Btraiii  the  vendor  from'  conve^inK  the  land, 
where  a  preliminary  mjunction  is  granted,  and 
a  decree  is  made  requiring  the  delivery  of  the 
docKl  on  the  pnymeiit  by  plaintiff  of  a  certain 
Bum  at  a  certain  time,  and  plaintiff  makes  de- 
fault in  BUfh  pnynient,  it  is  proper  to  amend  the 
ducrot!  by  dissolving  the  injunc-tion  and  direct- 
ing delivery  of  the  doed  to  the  vendor,  and 
vesting:  tlie  title  in  him. 

2,  It  in  no  objection  to  such  an  amendment 
that  tbe  Burotit's  ou  tbe  injunction  bond  are 
not  jirotoctL'd,  whore  no  damages  are  awarded. 

8.  Sureties  not  imrties  to  the  suit  will  not 
be  heard  on  an  appeal  from  an  order  dissolvins 
a  preliminary  Injuuctlou. 

Appeal  from  district  court,  Gunnison  coun- 
ty- 

Action  by  the  Carson  Mining  Comi>any 
against  A.  S.  Hill  and  others  to  compel  the 
delivery  of  a  deed,  and  to  restrain  the  con- 
veyance or  Incumbrance  of  the  land.  From 
a  decree  dissolving  a  preliminnry  injunction, 
plaintiff  appeals.  Affirmed. 

On  October  18,  1802,  appellees  HiU.  Green- 
field, and  Oreighton  contracted  to  sell  to 
B.  Dungan  and  Wllbra  Coleman  a  certain 
mining  propert}'  In  Hinsdale  county.  In  this 
state,  and  at  the  date  of  such  contract  exe- 
cuted a  deed  to  the  property  to  Dungnn  & 
Coleman,  as  grantees,  and  piaceil  It  In  es- 
crow with  the  appellee  Henry  Derst,  to  he 
delivered  to  the  grantees  by  Derst  upon 
compliance  by  them  with  the  conditions  of 
the  escrow  agreement,  which  was:  "Lake 
City,  Colo.,  Oct.  IS,  1802.  To  HeuiT  Derst. 
Esq.,  Lnke  City,  Colo.:  The  inclosed  deed 
to  Big  Indian  mining  claim,  iu  Carson  miu- 
Ing  district,  Hlnstiale  county,  Colorado,  you 
will  deliver  to  W.  B.  Duugan  and  Wllbra 
Coleman  upon  payment  to  you,  for  our  cred- 
it, as  follows:  ¥oOO.(X}  on  dellrei?  of  this  in- 
strument; J.'iOO.OO  November  15th,  1802;  5:2,- 
WHMIO  April  15th,  1803;  $3,000.00  Juue  15th, 
1803.— and  the  delivery  to  us  of  22.850  shares 
of  stock  In  the  Carson  Mining  Company,  dl- 
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Tided  as  followR:  11,428  sbarea  In  the  name 
of  A.  S.  Hill;  5,714  shares  !n  the  name  of 
Henry  Derst,  trnstee'  and  5,714  shares  also 
in  the  name  of  Henry  Derst,  trustee;  Raid 
stock  to  be  dellTcred  as  soon  as  possible, 
and  within  20  days,  thla  stock  Is  delivered 
to  ns  upon  this  express  condition  and  agree- 
ment: That,  In  case  we  do  not  desire  said 
stock  at  the  expiration  of  this  escrow,  then 
and  In  that  case  the  said  W.  B.  Dnncnn  and 
Wllbra  Coleman  are  to  be  bounden  to  us  to 
take  up  said  stock,  and  pay  ns  therefor  at 
that  time  17%  cents  per  share,  and  each  cer- 
tificate shall  bear  sncb  an  agreement  across 
the  face  of  the  same,  and  this  escrow  agree- 
ment shall  cover  such  uudcrstanding  and 
agreement  In  case  of  defalcation  In  the 
payment  of  any  of  the  sums  of  money  men- 
tioned in  this  escrow  a^n^nicnt,  all  sums 
paid  before  said  defalcation  to  be  forfeited 
to  the  parties  making  this  escrow,  and  this 
deed  to  be  returned  to  them.  We  agree  to 
use  every  effort  to  obtain  deed  for  ground 
mentioned  In  within  deed  as  'Cresco  Con- 
flict,' and,  as  soon  as  acquired,  to  place  deed 
of  same  with  these  papers,  for  delivery  to 
said  W.  B.  Dungan  and  Wllbra  Coleman  up- 
on their  compliance  with  the  terms  of  this 
escrow  agreement.  The  net  proceeds  of  any 
ore  taken  from  said  mine  shall  be  applied 
on  the  purchase  price  of  the  property.  The 
Bald  Coleman  and  Dungan  shall  post  and 
maintain  on  the  said  Big  Indian  lode  the 
statutory  notice  to  workmen  employed,  that 
they  can  claim  no  lien  lu  the  property.  A. 
8.  mil.  Albert  Greenfield.  E.  P.  Crelgh- 
ton."  The  first  $500  was  paid  to  Derst  as 
agreed.  Shortly  after,  the  Carson  Mining 
Company  was  organized,  stock  issued,  and 
22,8ij6  shares  of  the  capital  stock  of  the  com- 
pany were  issued  as  provided  in  the  contract, 
and  placed  In  the  hands  of  Derst.  On  the 
20th  day  of  October,  1802,  Dungan  &.  Cote- 
man  conveyed  the  mining  property  to  appel- 
lant. On  the  15th  of  Xovember,  Derst  was 
paid  the  $500  due;  on  the  15th  day  of  April, 
18U3,  the  $2,000  was  pold;  and  on  the  15th 
day  of  June,  1S03,  Dungan  &  Coleman  ten- 
dered 93,000  to  Derst,  and  demanded  deliv- 
ery of  the  deeds,  which  was  refused  by 
Derst,  on  the  instruction  of  appellees,  they 
demanding  cash  at  17^  cents  iK>r  sliare  for 
the  22,856  shares.  The  present  suit  was 
brought  to  restrain  the  delivery  of  the  deeds 
by  Derst,  to  restrain  Incumbrance  and  con- 
veyance of  the  property,  and  for  a  decree  re- 
quiring Derst  to  deliver  the  deeds,  etc.  It 
Is  alleged  In  the  complaint  "that  the  aald 
stock  delivered  *  *  *  to  the  said  defend- 
ants has  never  been  returned,  •  •  •  and 
the  same  Is  now  In  the  possession  of  the 
said  defendants,  or  some  of  them,  and  is 
Htm  held  and  claimed  by  them";  also,  "that 
plaintiff  at  all  times  since  said  15th  of  June, 
1893,  has  been  ready  and  willing  to  pay 
said  sum  of  $3,000  required  to  be  paid  un- 
der such  Instructions,  and  hereby  offers  to 
pay  the  same,  and  to  bring  the  said  sum 


Into  this  court,  to  be  paid  to  the  said  de- 
fendants as  this  court  may  direct."  In  the 
answer  of  defendants  occurs  the  following: 
"Deny  •  •  •  that  the  defendants,  or  any 
of  them,  refused  to  surrender  up  to  the  plain- 
tiff the  said  22,856  shares  of  stock,  but  aver 
that  at  and  prior  to  the  date  upon  which 
the  last  payment,  of  $3,000,  became  due  and 
payable,  the  defendants  demanded  of  and 
from  the  plaintiff  that  it  take  up  and  re- 
deem the  said  shares  of  stock  as  It  was  stip- 
ulated  in  said  agreement  and  escrow  instruc- 
tions, and  offered  to  surrender  and  deliver 
the  said  stock  to  plaintiff  upon  payment  of 
the  sum  of  17%  cents  per  share  as  thus  stip- 
ulated, and  the  defendants  and  all  of  them 
did  then,  and  prior  to  the  expiration  of  said 
escrow  agreement,  signify  to  the  plalntifB 
that  they,  the  said  defendants,  did  not  de- 
sire to  take  said  stock,  and  would  not  ac- 
cept the  same,  and  that  thereupon,  and  con- 
trary to  the  express  terms  of  the  said  agree- 
ment, the  plaintiff  refused  to  redeem,  and 
take  up  said  stock  as  had  been  agreed  lu 
said  escrow,  and  as  they  were  bound  to  do 
lu  order  to  be  entitled  to  said  deeds;  that 
the  plaintiff  has  failed  and  refused  to  pay. 
the  sum  cf  money  which  should  have  been 
paid  in  order  to  entitle  It  to  said  deeds,  or 
either  of  them,  and  therefore  the  said  es- 
crow agreement  and  option  upon  said  prop- 
erty, as  evidenced  by  said  deeds  and  agree- 
ment, became  and  is  void,  forfeit,  and  of  no 
force."  A  preliminary  Injunction  was  grant- 
ed as  prayed.  A  trial  was  sulwequently  had, 
resulting  In  the  finding  of  fact,  among  oth- 
ers, by  the  court:  'The  court  further  finds 
that  on  said  15th  day  of  June,  1893,  and 
after  the  tender  of  said  $3,000.  the  plaintiff 
in  this  action  was  notified  by  said  defend- 
ants that  they  had  elected  not  to  keep  said 
stock,  and  demanded  of  said  plaintiff  pay- 
ment of  17%  cents  per  share  for  said  ptocK, 
under  the  terms  of  said  agreement,  and  that 
neither  said  plaintiff  nor  the  said  Coleman 
or  Dungan  paid  said  17%  cents  per  share  for 
said  stock,  and  that  defendants  now  have 
said  stock  In  their  possession."  And  pro* 
ccods  as  follows:  "And  as  conclusions  oC 
law  the  court  finds  that  the  plaintiff  Is  en- 
titled to  the  relief  demanded  in  the  com- 
plaint In  this  action.  Wherefore,  on  motion 
of  said  plaintiff's  attorneys.  It  is  ordered, 
adjudged,  and  decreed  that  ui>on  the  pay- 
ment of  the  sum  of  three  thousand  (3,000) 
dollars  In  to  the  clerk  of  this  court  on  or 
before  the  Oth  day  of  May.  A.  D.  1804,  that 
the  said  nenry  Derst  turn  over  and  deliver 
to  said  plaintiff  the  deeds  now  In  his  pos- 
session. In  escrow,  to  the  said  Big  Indian 
mining  claim  aud  the  Cresco  mining  claim, 
and  that  upon  the  delivery  of  said  deeds  all 
the  right,  title,  and  interest  of  said  defend- 
ants, and  each  of  them,  vest  In  said  plain- 
tiff, and  that  the  plaintiff  have  Judgment  for 
costs  and  disbursements  of  this  action,  to  be 
taxed  herein."  The  Judgment  and  decree 
was  filed  April  2S,  1893,  and  an  exception 


Digitized  by  Google 


680  PACIFIC  REP< 

I 

taken  hj  the  defendants.  On  May  17th  tbe 
following  motion  was  filed  on  behalf  of  de- 
fendants: "Come  now  tbe  defendants  In  the 
above-entitled  cause,  and  move  tbe  court  for 
a  modification  of  the  decree  heretofore  en- 
tered, In  this,  to  wit:  "niat  said  decree  shall 
be  modified  and  amended  so  that  the  tem- 
porary Injunction  heretofore  granted  shall 
be  dissolved ;  that  the  defendants  may 
have  Judgment  against  the  plaintiff  for  the 
costs;  and  that  tbe  complaint  of  the  plain- 
tiff be  dismissed.  This  motion  is  based  up- 
on the  records  and  filed  In  this  cause,  and 

J  upon  the  fact  that  the  plaintiff  has  wholly 
failed  to  comply  with  the  order  of  the  court 
that  it  pay  into  the  bands  of  the  clerk  there- 
of, for  the  use  of  the  defendants,  the  sum 
of  three  thousand  dollars  (3,000)  on  or  before 
May  0,  A.  D.  1894,  as  provided  In  said  de- 
cree, and  has  wholly  failed  to  pay  said  sum, 
or  any  part  thereof,  within  said  time  as 

'  aforesaid."  On  the  14th  of  July  following, 
and  during  tbe  same  term,  the  following  de- 
cree was  entered:  "That  the  decree  hereto- 

'  fore  entered  be.  and  the  same  Is  hereljy, 
amended  and  modified  so  that  in  case  the 
plaintiff  shall  fail  to  pay  Into  court,  or  In 
the  hands  of  tbe  clerk  thereof,  the  said  sum 
of  $3,000,  as  ordered,  on  or  before  the  9tb 
day  of  May,  1894,  then  and  In  that  case  the 
Injunction  to  be  dissolved,  and  the  costs  of 
this  proceeding  to  be  taxed  to  the  plaintiff. 
And  it  further  appearing  that  more  than  ten 
days  havluK  elapsed  since  the  entry  of  said 
original  decree,  and  the  day  for  tlie  pay- 
ment of  said  money  Into  court  having  long 
since  elapsed,  and  said  day  having  passed 
prior  to  the  filing  of  said  motion  and  appli- 
cation now  under  consideration,  and  it  fur- 
ther appearing  from  tlie  records  lierelu,  and 
from  the  evidence  of  tbe  clerk  of  this  court, 
that  the  plaintiff  has  wholly  failed  to  com- 
ply with  the  provision  of  said  decree  that 
It  pay  said  sum  into  the  liands  of  said  clerk 
for  the  use  of  the  defendants,  and  said  sums 
not  having  been  so  paid  within  said  time 
limited,  or  at  all,  nor  any  part  thereof,  and 
tbe  plaintiff  failing  to  sliow  wliy  said  order 
has  not  been  complied  with:  It  is  further 
ordered,  adJudRcd,  and  decreed  that  the  in- 
junction heretofore  granted  bo,  and  the  same 
Is  hereby,  dissolved,  and  tlie  deeds  describ- 
ed in  the  pleadings  to  be  delivered  to  tbe 
defendants,  and  that  the  defendants  be,  and 
are  hereby,  vested,  as  against  the  plalutlfT, 
with  title  to  the  property  described  in  the 
pleading^:,  and  that  the  costs  of  this  pro- 
ceeding be  taxed  to  the  plaintiff." 

Decker  &  O'Donnell,  for  apiiellant. 

REED,  P.  J.  (after  stating  the  facts).  The 
contention  of  counsel  for  appellant  Is  that  the 
court  erred  in  modifying  the  first  decree  and 
entering  the  pocond,  and  may  be  briefly  stated 
by  copying:  a  paragraph  of  the  brief  filed: 
"While  a  portion  of  the  order  made  .Tuly  14th 
puiports  to  be  an  amendment  ot  the  judgment 


BTER,  Vol.  42.  (Ccdo. 

entered  April  2Sth,  In  so  far  be  It  adds  any- 
thing to  that  judgment,  it  Is  In  effect  a  new 
Judgment,  entered  nunc  pro  time  as  of  April 
28,  1894.  The  new  portion  Is  the  condition 
that  if  the  $3,000  is  not  paid  by  May  9th  the 
injunctI<Mi  shall  be  dissolved,  and  the  costs 
taxed  to  the  plaintiff.  Admitting,  for  tbe  pur- 
pose of  the  argument  cmly,  that  this  condition 
was  a  proper  one  to  have  been  inserted  In  the 
original  Judgment  at  the  time  It  was  ren- 
dered, still  the  court  had  no  power  to  make 
such  an  order  nunc  pro  tunc.  Nunc  pro  tunc 
entries  should  not  be  made  merely  to  modify 
past  acts  or  supply  past  omissions  of  tbe 
court."  All  the  authorities  relied  upon  for  re- 
versal are  based  upon  this  view  of  tbe  case. 
Before  discussing  this  contention,  it  may  be 
well  to  take  up  the  finding  of  facts  and  the 
first  decree.  The  court  found  that  on  the  15th 
of  June  plaintiff  was  notified  by  the  defend- 
ants that  they  had  elected  not  to  keep  the 
stock,  and  demanded,  of  the  plaintiff  payment 
of  ITi/i  cents  per  share  for  it,  and  then  pro- 
ceeded to  make  Its  decree  in  favor  of  plaintiff, 
notwithstanding  the  fact  that  there  was  no 
compliance  on  the  part  of  plaiutiff  or  Dungan 
&  Coleman  with  the  terms  of  the  contract  in 
regard  to  the  stock,  nor  an  offer  to  comply. 
The  terms  of  the  contract  are  express,  and  need 
no  construction:  "That,  In  case  we  do  not  de- 
sire said  stock  at  the  expiration  of  this  es- 
crow, then  and  In  that  case  the  said  Dungnn  & 
Coleman  are  to  be  bounden  to  us  to  take  up  said 
stock,  and  pay  ns  therefor  at  that  time  17^4 
cents  per  share,  and  each  certificate  sijall  bear 
such  an  agreement  across  the  face  of  the  same, 
and  this  escrow  agi-ecment  shall  cover  such 
undei-standliig  and  agi-ecment."  The  escrow 
agreement  expired  June  lijth.  The  election 
was  to  lie  made  at  Its  expiration.  It  was  made. 
If  not  previous  to,  upon  such  cxiiiratlon.  The 
taking  up  of  the  stot-k  and  imyiug  tbe  stipu- 
lated price  was  as  much  a  condition  precedent 
to  the  right  to  receive  the  deeds  as  any  other 
provision  in  It.  The  following  allegation  In 
tlie  complaint  was  not  sustained,  nor  was  there 
any  evidence  in  support  of  it:  "That  the  said 
stock  delivered  as  aforesaid  •  •  •  to  the 
said  defendants  Imd  never  been  returned, 
*  *  •  and  the  same  Is  now  in  the  possession 
of  said  defendants,  or  some  of  them,  and  is 
still  held  and  cliilmed  by  them."  It  was  de- 
livered to  the  nominal  defendant,  D'erst,  where 
It  remained,  the  defendants  not  having  accept- 
ed it.  That  Derst  was  but  a  nominal  defend- 
ant is  clear.  He  ^-as  made  the  custodian  of 
the  paiKirp,  and  the  agent  or  trustee  of  both 
parties  to  carry  n\it  the  contract  made,  and  no 
cliarges  of  a  breach  of  the  trust  or  of  bad  faith 
were  made;  and  tbe  court,  in  Its  first  decree. 
In  finding  that  the  plaintiffs,  without  having 
redeemed  tlie  stock  or  redeeming  it,  were  enti- 
tled to  tlie  delivery  of  the  deeds  upon  the  pay- 
ment of  the  last  Installment  of  $3,000,  erred. 
By  a  compnri>!nn  of  tbe  two  decrees.  It  will  he 
oiiservcd  tliat  the  only  modification  or  amend- 
ment attempted  was  that,  in  case  the  plaintiff 
failed  to  pay  into  court  the  $3,000  on  or  before 
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the  0th  day  of  May,  the  preUmlnary  Injunc-  < 
tlon  was  to  be  dissolved.  Tbe  Injunction  -wnB 
only  anclllnry.  to  preserve  mattera  in  statn  | 
quo  until  the  determination  of  the  rights  of 
the  imrtles;  and  tbe  fmlnequent  order,  dlsK^-  | 
Ing  It,  whether  right  or  wrong.  In  no  way  af- 
fected the  BUbatantlal  rights  of  the  parties, 
and,  if  unwarranted,  Is  no  ground  for  the  re- 
versal of  the  decree.  The  first  decree  must 
be  r^rded  as  Interlocutory.  It  depended  upon 
a  contingency,  and  could  laily  be  operative  by 
the  plalntlfiTa  depositing  with  the  clerk  of  the 
court  $3,000  on  or  before  the  9th  day  of  May; 
and  although,  lu  Ita  complaint,  plaintiff  offered 
to  make  the  dc^oBlt,  and  the  court  so  ordered, 
plaintiff  made  default  It  Is  evident  there 
could  be  no  final  decree  until  the  expiration  of 
the  time,  and  the  character  of  the  decree  was 
dependent  upon  compliance  with  the  order. 
Without  p^ormance  <»i  tbe  part  of  the  plain- 
tiff with  the  important  prerequisite  upon  which 
the  judgment  was  contingent,  plaintiff  was  In 
no  condititn  to  complain  of  an  amendment  or 
abrogation.  Falling  to  cranply,  plahitlff  could 
assert  no  rights  under  it.  In  view  of  the  In- 
teriocntory  decree,  and  Us  plain,  unequivocal 
language,  requiring  the  payment  ot  ^,000  to 
be  paid  Into  court  by  a  certain  date,  we  are 
at  a  loss  to  understand  how  It  could  have  been 
misunderstood  by  counsel,  who  say  In  argu- 
ment: "The  only  liability  imposed  upon  the 
plaintiff  by  the  judgment  entered  April  28th 
was  to  pay  the  sum  of  $3,000.  The  judgment 
provided  no  extraordinary  means  for  enforcing 
tbe  payment,  and  the  plaintiff  was  entitled  to 
suppose  that  only  the  ordinary  means  provided 
by  law  would  be  used."  Comment  is  unneces- 
sary. The  order  required  it  to  be  paid  Into 
court,  not  that  the  parties  have  judgment  t<a 
It,  to  be  collected  by  process  from  the  court. 

It  is  urged  In  argument  by  counsel  tor  ap- 
pellant that  the  court  erred  in  the  decree  by 
failing  to  protect  the  sureties  on  the  Injunc- 
tion bond.  They  say  "that  the  injunction 
should  not  have  been  dissolved  without  pro- 
viding that  the  sureties  on  the  bond  should 
not  be  liable."  This  contention  may  he  very 
briefly  answered:  The  coudttiim  of  the  bond 
is  that  they  will  pay  all  damages  awarded  In 
case  the  Injunction  Is  dissolved.  No  damages 
were  awarded;  hence  no  liability  existed  at 
that  time,  and,  until  there  was  a  liability 
claimed,  sureties  needed  no  jH^ectlon.  Scc- 
<Hid.  The  sureties  were  not  partlee  to  the  suit, 
nor  interested  lu  anything  that  occurred,  and 
consequently  cannot  participate  in  the  review. 
It  follows  that  the  final  decree  of  July  14, 
18H,  was  correct*  and  must  be  affirmed.  Af- 
firmed. 


INSURANCE  CO.  OF  NORTH  AMERICA 
T.  BONNER,  Treasurer. 

(Court  of  Appeals  of  Colorado.    Nov.  11, 1895.) 

RBSTRUXIKS  Coil.KiTI0X  OV  TaZ. 

A  complaint  to  enjoin  ihrn  collection  of 
a  tuE,  which  merely  alleges  that  defendant  had 


I  notified  plaintiff  that  the  tax  wan  due,  and 
must  hei  paid  on  a  certain  date;  that  the  assess- 
I  ment  and  levf  wtre  illegal  aud  void;  tliat  plain- 
I  tiif  had  paid  his  taxes  for  the  year  claimed, 
I  and  had  a  receipt;  and  that,  if  defendant  is 
I  permitted  to  collect  the  tax,  it  will  work  great 
and  irreparable  damage  to  piaiutlEF. — does  not 
state  a  cause  of  action,  the  suit  being  com- 
menced before  the  date  fixed  by  defendant  for 
piqrment. 

Error  to  district  court,  KIo  Grande  coimty. 
Action  by  the  Insurance  Company  of  North 
America  against  Olando  Bouuer,  treasurer  of 
Rio  Cri-ande  county,  to  eujoln  tbe  collection  of  a 
tax.  A  demurrer  to  tbe  complaint  was  sus- 
tained, and  plaintiff  brings  error.  Affirmed. 

Cbas.  A.  Merriman,  Wm.  M.  Magnlre,  and 
H.  C.  Charplot,  tor  plaintiff  in  error.  Jesse 
Stephenson,  for  defiant  in  error. 

REED,  P.  J.  Plaintiff  In  error  la  a  fordgn 
corporation,  doing  business  in  this  state,  with 
established  agmdea  and  agents  in  Rio  Grande 
county.  Defendant  In  error  was  the  county 
treasurer  of  such  county.  The  county  as- 
sessor assessed  the  premiums  collected  ^  the 
agente  at  plaintiff  during  the  yrar  1892  In 
such  county,  and  the  county  commlssionerB 
levied  a  tax  upon  such  asBesnnent.  The 
county  treasurer,  defmdan^  demanded  pay- 
ment of  the  company,  and,  as  alleged  In  tbe 
complatot,  "notified"  the  plalnHff  "that  one- 
half  of  the  tax  was  due  and  payable,  and 
must  be  paM  on  or  before  the  Slat  day  ot 
January,  1S93";  and  thereupon  plaintlfl  filed 
a  complaint  aridng  an  Injunction  to  restrain 
the  defendant  fnan  collecting  tbe  tax.  In 
the  absence  of  the  district  judge,  the  ai^llca- 
tlon  was  made  to  the  county  judg^  who  on 
the  28th  day  of  January,  1803,  ordered  a  tem- 
porary writ  of  Injunction  to  Issue  out  of  tiie 
district  court,  as  provided  by  law.  Counsel 
for  defendant  filed  a  general  demurrer  to  the 
complaint,  which  was  sustained,  the  tempora- 
ry Injunction  was  dissolved,  and  a  final  de- 
cree dismissing  tbe  suit  entered. 

The  only  question  for  review  In  this  court 
Is  the  correctness  of  the  judgment  sustaining 
the  demurrer.  The  judgment  of  the  district 
court  miut  be  affirmed.  Tested  by  well-set- 
tled rules  In  equity  practice,  the  complaint 
was  fatally  defective,  containing  no  allega- 
tion to  warrant  the  court  In  granting  Injunc- 
tive relief,  and  no  allegation  giving  a  court 
of  eqnity  jurisdiction.  A  short  analysis  of  the 
complaint  will  be  sufficient.  The  first  allega- 
tion necessary  to  be  noticed  Is  the  one  to 
n-hich  reference  has  already  been  made,— 
that  the  defendant  had  notified  the  plaintiff 
that  one-half  of  the  tax  was  due,  and  must 
be  paid  on  or  before  tbe  31st  day  of  January, 
1S03.  Here  the  matter  rests.  No  threat  to 
proceed  to  collect,  nor  any  action  whatevw 
taken  to  enforce  collection.  The  time  had  not 
expired  under  the  notice.  From  all  that  ap- 
pears, the  officer  might,  at  the  expiration  of 
the  time  designated  In  the  notice,  have  aban- 
doned all  attempt  at  collection.  Certainly  a 
clohn  for  money  alleged  to  be  due,  and  notice 


Digitized  by  Google 


C83 


PACIFIO  HEPORTBR,  VoL  42, 


(Colo. 


that  It  must  be  paid  by  a  given  time,  Is,  of 
its^,  QO  ground  for  equitable  relief.  The  aid 
of  a  court  of  equity  can  only  be  Invoked  In 
such  cases,  If  at  all,  to  prevent  injuries  trom 
Illegal  acts  and  proceedings  actually  existing 
or  impending;  tbreatencd  proceedings  tbat 
would  work  Irr^mbte  injuiy  If  not  restrain- 
ed by  injunction.  It  will  readily  be  seen  bow 
far  sliort  tbls  allegation  was  of  what  was 
required.  No  steps  to  collect  alleged,  no 
threats  to  proceed  to  collection,  and  not  even 
a  fear  expressed  that  the  officer  would  pro- 
ceed to  collect 

In  a  paragraph  of  the  complaint  it  Is  alleged 
that  the  assessment  and  levy  "were  iU^ral  and 
void  In  law,  and  wholly  unauthorized,"  etc  In 
what  respect,  or  why,  Is  not  stated.  It  can. 
at  best,  only  be  regarded  as  the  expression  of 
an  opinion  by  the  pleader,  and  could  not  be  re- 
garded as  conclusive  by  a  court  without  In- 
vestigation. The  fact  stated  was  one  to  be 
found  by  the  court  from  facta  and  premises 
stated.  His  conclusion  may  have  been  cor- 
rect, yet,  of  Itself,  could  not  confer  Jurisdlc- 
lion,  nor  warrant  injunctive  relief. 
,  In  tlie  n^  paragraph  it  is  alleged  tbat  the 
plaintiff  had  paid  all  legal  claims  for  taxes 
for  the  year  1S92,  and  had  a  rec^pt  Tbia 
was  only  the  expression  of  another  opinion  in 
keeping  with  the  former,  resting  upon  bis 
own  conclusion  as  to  the  legality  of  the  tax 
remaining  unpaid.  If  the  conclusion  was  eor^  : 
rect,  he  had.  In  the  receipt,  a  full  and  com- 
plete defense  at  law  to  any  proceeding  for 
further  collections. 

The  only  other  aUegatton  to  be  noticed  Is  the 
following:  "That  In  case  said  defendant,  as 
treasurer  of  said  county,  is  permitted  to  col- 
lect said  Illegal  tax  of  and  from  the  said  plain- 
tiff for  the  year  1S92,  it  will  work  great  and 
irreparable  Injury  to  the  said  plaintiff  by  rea- 
son of  the  premises  aforesaid."  To  what  pre- 
ceding premises  we  are  referred,  tbat  would 
make  the  Injury  irreparaUe,  we  are  at  a  loss 
to  know.  What  iwnstltutes  "Irreparable  in- 
jury" la  well  marked  and  delined  In  the  books. 
By  the  term  is  meant  tbat  the  injury  must  be 
a  grievous  one,  a  material  one,  and  not  ade- 
quately reparable  In  damages.  Dnmages  are 
called  "Inadequate"  when  those  which  can  he 
obtained  at  law  are  not  such  as  will  compen- 
sate and  place  the  parties  In  the  position  In 
which  they  formprly  stood.  Kerr,  InJ.  8fi  10. 
17;  Plnchlu  v.  Railway  Co.,  5  De  Gex,  M.  & 
G.  860;  Earl  of  Ripen  v.  Hol)art.  3  Myinp  & 
K.  17r>;  Railroad  Co.  v.  Hattcrslcy,  8  Hare, 
90;  2  Story,  Eq.  .Tur.  8  02S;  Owen  v.  Field. 
12  Allen,  407;  ColwcU  v.  "Water  Power  Co., 
19  N.  J.  Eq.  245.  No  principle  Is  bottfr  es- 
tablished and  more  uulversally  recognized 
than  that  whore  there  ts  an  adequate  remedy 
at  law  there  is  no  ground  to  Justify  the  Inter- 
position of  courts  of  equity.  Authorities  upon 
this  i)oint  are  uiinocosaary.  But  see  2  Story, 
Eq.  .Tur.  E  928,  and  note;  2  Pom.  Kq.  Jur.  S 
Iti^iS,  and  note.  In  equity  pleading  it  has 
liecD  Invariably  held  "that  the  mere  allega- 
tion of  IrreiJiCrable  Injury  "will  not  suffice  to, 


warrant  an  Injunction,  but  the  facts  must  ap- 
pear  on  which  the  allegation  is  predicated,  in 
order  that  the  court  may  be  sat'sfled  as  to 
the  nature  of  the  Injury."  In  High,  InJ.  S  54, 
and  note:  "Nor  will  merely  argumentative 
allegations  or  Inferences  from  the  facts  stated 
suffice  to  meet  the  reiiuiremeuts  of  the  rula" 
McHeury  v.  Jewett,  90  N.  Y.  58.  "Not  the 
complainant,  th^efore,  but  the  court,  must  be 
satisfied  tbat  a  wrong  is  about  to  be  commit- 
ted, which  will  be  Irreparable  in  its  nature, 
before  the  relief  will  be  allowed."  1  High, 
luj.  §§  35,  491;  Warfleld  v.  Owens,  4  Gill. 
3&1;  Goodwin  T.  Railway  Ca,  43  Conn.  491. 

So  much  as  to  the  general  principles  con- 
trolling, and  the  requisites  of  pleading  neces- 
sary to  confer  jurisdiction  upon  a  court  of 
equity  In  ordinary  cases.  In  cases  of  this 
kind,  where  It  Is  sought  to  restrain  proiter 
officers  from  collecting  taxes,  courts  of  equity, 
are  even  more  carefully  restricted  in  the 
granting  of  injunctions.  In  Judge  Cooley's' 
valuable  work  upon  Taxation  (page  700)  he' 
says:  "It  is  not  a  matter  of  right  that  a| 
party  should  luve  rdlef  In  equity  on  a  shov- 
ing illegality  In  tax  proceedings,  unless  he 
can  show,  in  addition,  that  his  case  comes' 
under  some  acknowledged  bead  of  equity  Jo- 
risdictlon.  The  mere  fact  that  the  law  has' 
been,  or  Is  about  to  be,  violated,  even  when' 
the  violation  Is  accompanied  with  a  threat  to* 
proceed  against  the  pai-ty  to  enforce  an  un-| 
lawful  levy,  will  not,  of  Itself,  furnish  any' 
ground  for  equitable  interposition.  In  ordi-' 
nary  cases  a  party  must  find  his  remedy  Inj 
the  courts  of  law,  and  It  is  not  to  be  amumed' 
that  he  will  fall  to  find  one  entirely  adequate 
to  his  proper  relief;"  and  the  proposition  is 
sustained  by  authorities  cited  In  a  footnote 
from  nearly  every  state  and  from  tbe  federal' 
courts.  Individual  suits  to  restrain  collection 
of  taxes  are,  if  not  prohibited,  dIsconraged,> 
and  It  is  held  that  all  persons  belonKlng  to 
the  same  class  should  join.  It  Is  said  to  be 
much  l>etter  that  the  Individual  should  pay, 
and  apply  for  the  refunding  of  the  money, 
with  Interest,  afterwards.  Cooley,  Tax'n,  Ti»2, 
and  note.  "Xor  will  the  collection  of  a  tax 
be  enjoined  In  any  case  where  it  is  not  shown 
that  the  Injury  resulting  from  Its  enforcement 
would  be  irreparable,  and  this  fact  must  dis- 
tinctly appear  by  Issuable  averments."  1 
High,  InJ.  g  41)1;  Rltter  v.  Patch.  12  Cal.  2l»S; 
Coulson  V.  Harris.  43  Miss.  72S.  It  Is  also 
said:  "And  where  the  tax  collector  and  his 
sureties  are  able  to  respond  In  damages,  there 
being  no  averments  of  Irreparable  injury,  the 
complaining  taxpayer  will  be  denitKl  relief  by 
Injunction  against  the  collection  of  the  tax. 
and  will  be  left  to  pursue  his  legal  remedy 
for  the  ti-espass."  In  Dows  v.  City  of  Chi- 
cago, 11  Wall.  lOS,  the  supreme  court  of  the 
United  States  held  that  a  suit  in  equity  would 
not  lie  to  restrain  tbe  collection  of  a  tax  oo 
the  sole  ground  that  it  was  illegal,  and  said: 
I  "Tbe  illegality  of  tbe  tax,  and  tbe  tbreateui<d 
I  sale  of  the  shares  for  its  payment,  conaiitnted 
I  themselves  alone  no  snch  ground  for  Inteivi^ 
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sitlon.  There  must  be  some  special  clrcum- 
stnnccs  attending  a  threatened  injury  of  tfals 
kind,  diRtlngnfalilng  It  from  a  common  tres- 
pass, and  bringing  tlie  case  under  some  recog- 
Dized  head  of  equity  jurisdiction,  before  the 
preTentlve  remedy  of  Injunction  can  be  in- 
voked. •  •  •  It  must  appear  that  the  en- 
forcement of  the  tax  would  lead  to  a  multi- 
plicity of  suits,  or  produce  Irreparable  Injury, 
or,  -where  the  property  Is  real  estate,  tlirow 
a  cloud  upon  the  title  of  the  complainant,  be- 
fore the  aid  of  a  court  of  equity  can  be  In- 
T<dted";  and  declares  such  rule  to  have  been 
acted  upon  in  all  cases  except  those  where 
the  question  of  Jurisdiction  was  either  not 
raised  or  waived.  In  this  case  the  question 
of  Jurisdiction  was  raised  by  the  demurrer, 
the  aUegations  of  the  complaint  were  not  suffi- 
cient to  confer  Jurisdiction,  and  the  demurrer 
was  properly  sustained.  Coimsel  falling  or 
refusing  to  amend,  the  Judgment  of  dismissal 
was  proper  and  warranted.  The  Judgment 
aud  decree  of  the  district  court  must  be  af- 
firmed. Affirmed. 


PUEBLO  CHICAGO  LUMBER  CO.  v. 
DANZIGEB. 
(Court  of  Api>eahi  of  Colorado.    Xot.  11. 1S95.) 

JiTDOMBNT— Rs8  Judicata— ElFFECT  or  Duyusiso 

Appeal— RESTRAiyiNO  Exbcction— 

COHCCRRBNT  JtJBISDlOTION. 

1.  Where  plaintiff  appeals  to  the  district 
court  from  a  judgment  oi  the  county  court  in 
his  favor,  ana  defendant  deposits  tbe  amount 
thereof  in  court,  aud  does  not  appeal,  the  judg- 
ment is  res  judicata  as  to  defendant,  though  he 
withdraws  tbe  deposit  and  plaintiff  dismisses' 
his  aopeal. 

The  fact  that,  on  appeal  from  the  county 
to  the  district  court,  the  trial  is  de  novo  doos 
not  render  tbe  dlBinisBal  of  the  appeal  an  an- 
nulment of  the  jndgment. 

3.  In  the  absence  of  fraud  or  mistalce,  the 
district  court  cannot  enjoin  the  collection  of  a 
judgment  of  a  county  court  having  jurisdiction 
of  the  parties,  where  both  courts  have  concur- 
rent jurisdiction  of  tbe  subject  of  the  action. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  A.  Danziger  against  the  Pueblo 
Chicago  Lumber  Company  to  enjoin  the  col- 
lection of  a  judgment.  A  decree  was  rendered 
In  favor  of  plaintiff,  and  defendant  appeals. 
Reversed. 

Hartman  &  Glenn,  for  appellant  White  & 
Dunbaugb,  for  appellee. 

REED  P.  J.  Appellant  brought  suit  In  the 
county  court  to  obtain  a  lien  upon  the  prop- 
erty of  appellee  for  materials  fui-nlshed  for 
the  building,  clalmlug  a  balance  of  $316.11. 
A  trial  was  had  resulting  In  a  decree  for  the 
plaintiff  for  $2.m27,  from  which  plaintiff  (ap- 
pellant), not  being  satisfied  with  the  amount, 
took  an  appeal  to  the  district  court.  After 
the  appeal,  appellee  tendered  the  amount  of 
the  judgment,  which  was  refused.  He  then 
paid  the  money  Into  the  county  coort,  and 
paid  the  costs.  Subsequently  appellant  dis- 
missed his  appeal  in  the  district  court,  and 


tried  to  obtain  the  money  that  bad  been  de- 
posited In  the  county  court,  but  it  had  been 
wtthdrawn.   An  execution  was  then  sued 
out,  whereupon  opiwllee  filed  a  complaint  by 
original  bill  In  the  district  court  asking  for 
an  injunction  restmlnlng  the  county  court 
from  proceeding  to  collect  the  money  upon  exe- 
cution.   A  temporary  Injunction  was  Issued. 
Kome  kind  of  a  hearing  was  had,  In  which 
the  district  court  reviewed  the  proceedings  in 
the  county  court,  and  a  final  decree  was  made 
declaring  the  Judgment  of  the  county  court 
void,  because  of  the  appeal  to  the  district 
court  and  dismissal  of  same,  declared  the  law 
under  which  the  Hen  was  claimed  aud  prose- 
cuted unconstitutional  and  void,  and  allowed  a 
perpetual  injunction.  With  allegations  in  the 
complaint,  the  answers,  and  issues,  we  need 
have  nothing  to  do.    Appellee  api»ears  to  have 
been  satisfied  with  the  Judgment  In  the  county 
court,  took  no  exception,  urged  no  objection, 
and  tendered  the  money  to  pay  It.   No  ap- 
peal was  taken,  nor  any  attempt  at  review 
by  appellee,  and  as  to  him  the  matter  was 
res  adjudlcata,  the  judgment  final.   It  Is  serf-' 
ously  urged  that  the  appeal  taken  to  the  dis- 
trict court  and  the  dismissal  of  the  appeal  by 
appellant  "destroyed  and  annulled"  the  judg-| 
ment  of  the  county  court  because  of  the  Btat-| 
utory  provision  that  on  appeal  to  the  dls-' 
trlct  court  the  trial  shall  be  de  novo.  This 
contention   cannot   prevail.    Whether   In  a' 
court  of  last  resort  or  an  Intermediate  court,  on  I 
appeal,  appellant  can  dismiss  the  appeal  and' 
abide  by  the  Judgment  In  tbe  lower  court.  | 
The  dismissal  of  the  appeal  was  not  a  dls-j 
missal  of  the  case.   Its  only  effect  was  to, 
reinvest  the  county  court  with  the  jurisdlc-j 
tlon,  unaffected  by  appeal  proceedings.  Ap- 
pellee could  not  compel  appellant  to  prosecute 
his  appeal.    He,  having  taken  the  appeal,' 
could  dismiss  If  he  saw  fit.    See  Callahan  v.j 
Jennings,  IG  Colo.  475,  27  Pac.  1055;  Elliott,' 
App.  I'roc.  §  53.">;    Pacific  Express  Co.  v.' 
Peadro,  2Ty  lU.  App.  75;  Edon  Musee  Co.  V.J 
Yohe  (Xeb.)  55  N.  W.  SGC;  Hough  v.  Harvey  ' 
S4  111.  308;  Meserve  v.  Delaney,  112  111.  358; 
Hancock  Co.  v.  ilarsh,  2  Scam.  491;  McCon- 
ncl  V.  Swalles,  Id.  572;   Bauer  v.  Polk,  6 
Wis.  352.   Aside  from  the  generally  conceded 
rule  as  given  above,  the  power  to  dismiss 
which  Is  Inherent  In  the  court  Is  recognized 
In  section  4  of  the  amended  act  pertaining  to 
county  courts  (Sess.  Laws  18S5,  p.  159),  where 
It  Is  provided  that,  under  certain  circum- 
stances, the  district  court  shall  affirm  the 
judgment  or  dismiss  the  appeal,  the  latter  as 
well  as  the  former  would  thus  operate  to  af- 
firm the  judgment.   If  appellee  was  dlsaatls- 
fled  with  the  Judgment,  he  could  have  ap- 
pealed to  the  district  court  and  had  a  trial 
de  novo,  or  have  gone  to  a  court  of  last  re- 
sort, after  the  overruling  of  a  motion  for  a 
new  trial.   The  only  way  a  party  consider- 
ing himself  aggrieved  can  get  a  review  is— 
First,  by  granting  a  new  trial  by  tbe  trial 
court;  second,  by  a  reversal  In  a  court  of 
review.  If  he  does  neither,  or  takes  no  steps 
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to  obtain  eitb«,  be  Is  concluded.  In  tbls  case 
appellee  not  otity  failed  to  prosecute  further, 
but  affirmatlTely  adopted  the  Judgment,  and 
desired  to  discharge  It  rather  than  hare  ap< 
pellant  retry  the  case.  Parsons  T.  Bedford, 
3  Pet.  443;  High,  InJ.  S  ITS;  RaUroad  Co.  t. 
Harp.  6  Colo.  420;  Dltcb  Co.  v.  ElUott.  10 
Colo.  331.  15  Pac.  C91;  Bacon  t.  Lawrence, 
26  la  53;  Borland  r.  Thornton,  12  Cal.  440; 
Taylor  v.  Railroad  Co.  (N.  Y.  App.)  23  N.  B. 
1106;  Monroe  t.  Chaldeck,  78  111.  432. 

2.  The  county  court  had  Jurisdiction  of  the 
Bubject-matter  of  litigation  and  the  parties. 
So  far  as  ttiis  case  la  concerned,  the  district 
and  county  courts  were  courts  of  concurrent 
and  co-ordinate  Jurisdiction,  It  could  have 
been  brought  in  either.  Under  our  statutes, 
on  appeal,  the  trial  in  the  district  court  is  de 
novo  where  the  appeal  la  prosecuted.  It  la 
not  a  review  of  the  proceedings  in  the  county 
if>ourt  There  was  nothing  in  the  complaint 
asking  injunction  to  confer  Jurisdiction  upon 
a  court  of  chancery,— no  allegation  of  fraud, 
accident,  or  mistake.  The  rule  has  been  well 
settled  for  years  that  matters  which  liave 
been  tried  and  determined  at  law  cannot  be 
reheard  in  chancery.  Simpson  t.  Hart,  1 
Johns.  Ch.  »5;  Cromwell  v.  Sac  Co.,  94  U.  S. 
351;  Davis  v.  Brown,  94  U.  S.  427;  Price  v. 
Boyd,  1  Dana,  434.  Courts  of  concurrent  Ju- 
risdiction cannot  enjoin  each  other.  Supe- 
rior courts  cannot  enjoin  proceedings  at  law 
In  inferior  courts  unless  some  established 
ground  conferring  equity  Jurisdiction  is 
showiL  The  case  of  Smelting  Co.  v.  Finch, 
6  Colo.  214.  cited  by  counsel  (or  appel- 
lee is  conclusive  against  him.  The  record 
brought  up  from  the  county  court  In  that 
case  Bhowed  no  Jurisdiction  of  the  defendant 
In  the  county  court  for  want  of  service. 
Hence,  the  attempt  was  to  enforce  a  void 
Judgment,  and  the  supreme  court  held  that 
fact  conferred  jurisdiction  on  the  court  of 
chancery  and  warranted  an  injunction;  and 
the  court  said,  "When  a  Judgment  is  errone- 
ous merely,  or  only  voidable  and  not  void, 
a  different  rule  applies."  See  High,  Inj.  §§ 
15,  22,  34.  35,  81,  113,  133,  179,  22r>;  Wil- 
liams V.  Carr,  4  Colo.  App.  308,  30  Pac.  640; 
Platto  V.  Deuster,  22  Wis.  400. 

It  follows  tliat  the  district  court  bad  no  Ju- 
risdiction, that  Its  decree  declaring  the  Judg- 
ment in  the  county  court  void  was  erroneous, 
and  Its  adjudication  of  the  question  and  de- 
cree declaring  the  meclianlc's  Hen  statute  in- 
valid were  unwarranted  and  gratuitous.  The 
decree  of  the  district  court  will  be  reversed, 
and  the  cause  remanded  to  the  district  court 
wlti^  Instructions  to  dissolve  the  injunction 
and  -Vsmlsa  the  suit  Itevcrsed. 


rORBT  T.  DENVER  NAT.  BANK. 
(Court  of  Appeals  of  Colorado.    Nor.  11, 1805.) 

AORSVUBKT  TO  PAT  DkAFT— VaLIDITT  — ACTIOK 
OK— PLEADINeS. 

1.  One  who  writes  another,  at  a  certain 
cUit  "if  you  arc  stili  there  and  need  the  money. 


you  can  make  draft  on  me  for  $500,  and  I  will 
pay  it,"  without  indicating  the  city  to  which  it 
18  addrensed,  is  liable  to  a  bank  caahing  the  ad- 
dressee's draft,  though  it  Is  drawn  in  a  city 
other  than  that  to  which  the  letter  waa  address* 
ed,  and  the  letter  was  written  in  reply  to  one 
from  the  addressee  asking  for  fnnds  to  enable 
him  to  leave  the  dty  to  which  the  letter  was 
addressed;  the  bank  having  no  notice  of  the 
purpose  for  which  the  money  was  to  be  used  or 
the  city  to  which  the  letter  was  addressed. 

2.  It  IB  immaterial  that  tlie  letter  was  dated 
October  Slat  and  the  draft  cashed  November 
17th. 

3.  It  Is  also  immaterial  that  the  bank  knew 
that  the  addressee  bad  recently  reached  the  city 
at  which  tbc  draft  was  cashed. 

4.  In  an  action  on  such  a  draft,  where  * 
copy  of  the  letter  was  set  oat  In  the  complaint, 
it  was  proper  to  strike  the  part  of  the  answer 
denying  that  tte  addrossee  was  authorised  Iv 
the  letter  to  make  the  draft  and  that  defend- 
ant  accepted  the  same. 

5.  A  demurrer  was  properly  sustained  to 
the  part  of  the  answer  setting  forth  the  circum- 
stances under  which  the  letter  was  written,  it 
not  being  alleged  that  pbuntiff  had  notice  there- 
of. 

Appeal  from  Arapahoe  county  court. 

Action  by  the  Denver  National  Bank,  of 
Denver,  Colo.,  against  Oliver  P.  Posey  on  a 
draft.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Charles  H.  Toll,  Chas.  M.  Oarwood.  and 
William  R.  Barbonr,  for  appellant.  Btnart 
D.  Walling,  for  appellee. 

THOMSON,  J.  Appeal  from  a  judgment 
of  the  county  court  of  Arapahoe  county,  la 
favor  of  the  Denver  National  Bank,  and 
against  Oliver  P.  Posey,  In  an  action  brought 
by  the  bank  to  recover  the  amount  of  a  cer- 
tain draft,  drawn  by  L.  A.  Dunham  upon 
Posey,  alleged  to  have  been  accepted  by 
Posey,  and  cashed  by  the  bank.  On  the  17th 
day  of  November,  1802,  Dunham  was  In  pos- 
session of  the  following  letter  written  to  him 
by  Posey:  "Whitewater,  Wis.,  Oct.  31,  1802. 
Dear  Dunham:  On  my  return  from  the  lake, 
to-day,  where  I  have  been  shooting,  I  found 
your  letter  of  the  27th.  You  have,  no  doubt, 
gone  before  this  time;  hence  I  write  you, 
instead  of  wiring,  as  requested.  Of  course, 
I  could  raise  a  small  amount  of  money  on 
short  notice,  but  am  using  my  banks  for  all 
they  will  stand,  but  if  yon  are  still  there, 
and  need  the  money  yet,  yon  can  make  draft 
on  me  for  $500,  and  I  will  pay  It  I  am  very 
sorry.  Indeed,  that  yon  have  been  placed  In 
such  on  embarrassing  position,  and  ordi- 
narily I  could  help  you  out.  but  to-day  am 
really  hard  up  myself.  I  am  now  struggling 
to  raise  $50,000  for  the  smelter,  that  baa 
come  on  me  unexpectedly.  Yours,  truly,  O. 
P.  Posey."  On  that  day  (November  17th) 
Dunham  exhibited  this  letter  to  John  C. 
Mitchell,  the  cashier  of  the  plaintiff,  and  rfr 
quested  the  plalutiff  to  advance  him  the 
money  upon  a  draft  to  be  made  by  him  upon 
Posey,  in  pursuance  of  the  letter,  and  upon 
its  authority.  Mitchell,  as  cashier,  assented, 
and  a  draft  for  $500  was  accordingly  mad^ 
payable  to  the  plaintiff,  which  thereupon 
took  the  draft  and  paid  tbe  amoont  to  Duo- 
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ham.  The  pl&Intlfl  then  forwarded  the  draft 
to  Whitewater,  Wis.,  for  collection.  Posey 
refused  to  honor  It,  and  it  was  returned  un- 
paid and  protested.  The  answer  of  the  de- 
fendant set  forth  two  defmses.  A  ptntlon 
of  the  first  was  stricken  oat  on  motion,  and 
a  demnrrw  was  sustained  to  the  second. 
The  ftdlowlng  Is  what  was  stricken  oat  of 
the  first  defense:  "The  defendant,  OUver  P. 
PoB^,  answering  the  complaint  herein,  ad- 
mits that  on  the  81st  da7  of  October,  1S92, 
li«  wrote  the  lettw,  of  which  a  copy  is  set 
np  in  the  amoodment  to  said  complaint,  bnt 
denies  that  he  thereby  or  otherwise  antbor- 
Ixed  the  said  defendant  Dunham  to  draw  or 
make  draft  upon  him  tm  9600.  or  any  otli«r 
■am,  and  denies  that  he  promised  or  agreed 
to  pay  any  draft  apon  him  by  said  Dunham 
for  9500,  or  any  other  sum,  ucept  as  here- 
inafter stated,  and  undor  the  conditions  here- 
inafter set  forth.  He  denies  that  he  accept* 
ed  the  draft  mentioned  In  the  complaint,  at 
any  draft  Denies  that  he  agreed  to  accept 
any  draft,  except  as  hereinafter  set  forth, 
and  subject  to  the  conditions  hereinafter 
mentioned.  This  defendant  further  denies 
that  tbe  draft  mentioned  In  the  complaint 
was  made,  executed,  or  deliyered  In  pursu- 
ance of  said  letter  of  this  defendant,  of 
which  a  copy  is  set  up  In  the  complaint,  or 
In  pursuance  of  any  authtMity,  direction,  ac- 
ceptance, or  agreement  to  accept  such  draft, 
or  any  drafts,  but  arers,  on  the  contrary, 
that  such  draft  was  drawn  In  direct  contra- 
Tentlon  and  disregard  of  the  conditions  im- 
posed by  said  letter  of  this  defendant,  of 
which  a  copy  is  set  up  In  the  amendment  to 
said  complaint."  The  second  defense  is  as 
follows:  "And,  further  answering  said  com- 
plaint as  amended,  this  defendant  avers 
that  on  or  about  the  27th  day  of  October, 
1882,  the  defendant  Dunbam  was  In  the  city 
of  Chicago,  In  the  state  of  IlUnolB,  and  that 
on  or  about  said  day  said  defendant  Dun- 
ham, by  his  letter  of  tliat  date,  dated  at  said 
city  of  Chicago,  and  directed  to  this  defend- 
ant, represented  to  this  defendant  that  he 
was  in  great  need  of  money  for  certain  pur- 
poses specified  in  his  said  letter,  and,  among 
others,  for  the  purpose  of  enabling  him  to 
pay  certain  indebtedness  Incurred  by  him 
In  said  city  of  Chicago,  for  board  and  lodg- 
ing and  other  purposes,  and  that  without  the 
I>ayment  of  such  Indebtedness,  he  would  be 
unable  to  depart  from  said  city  of  Chicago, 
and  go  to  the  city  of  Denver,  Colo.;  that  it 
was  Important  to  him  that  he  should  at  that 
time  be  enabled  to  go  from  said  city  of  Chi- 
cago to  the  city  of  Denver,  and  that  if  he 
were  enabled  to  go  to  said  city  of  Denver, 
he  would  not  need  money  from  this  defend- 
ant but  would  be  able  to  obtain  in  the  city 
of  Denver  such  sums  as  he  mlsht  require  to 
use  at  said  city  of  Denver,  and  In  said  let- 
ter said  Dunham  requested  this  defendant  to 
authorize  a  draft  to  be  drawn  by  said  Dun- 
ham upon  this  defendant  for  money  to  be 
osed  for  said  purposes.    And  this  defoiulant 


further  shows  that  upon  the  said  represw- 
tattoiM  of  said  Dauham«  and  Indaeed  there* 
by,  and  after  reeelTlng  said  Dnnham's  said 
letter,  dated,  as  aforesaid,  at  said  city  of 
Ohteago,  Ml  the  27th  day  of  October,  180:^  he 
wrote  to  said  Danham  the  letter  set  up  in 
the  amendment  to  the  complaint  herein,  and 
sent  the  same  to  the  said  Dunham  at  the 
said  city  of  Chicago.  This  defendant  fur^ 
tber  avers  that  he  never  agreed,  or  intended 
to  agree,  to  accept  or  pay  any  draft  of  said 
Dunham,  exc^  a  draft  drawn  from  Chi- 
cago for  the  purpose  of  enabling  said  Dun- 
bam to  procure  funds  to  enable  him  to  leave 
said  dty  of  Chicago  and  go  to  the  dty  of 
Denver  aforesaid,  and  that  there  never  was 
any  consideration  for  any  acceptance  by  this 
defendant,  or  for  any  agreement  by  this  de- 
fendant to  aoxpt  or  pay  any  other  draft 
than  one  drawn  from  said  dty  of  Chicago, 
for  said  last-named  purposes,  and  that  at  the 
time  said  letters  were  written  and  said  draft 
drawn,  and  at  the  time  of  its  presentation, 
this  defendant  had  no  funds  of  said  Dunham 
in  his  hands.  And  this  defendant  further 
avers  tiiat  said  draft  mentioned  in  the  com- 
plaint was  drawn  by  the  defendant  Dun- 
ham, at  the  city  of  Denver,  and  that  at  the 
time  It  was  bo  drawn  said  Dunham  had,  re- 
cently and  since,  to  wit,  the  7th  day  of  No- 
vember, 1882,  arrived  in  the  city  of  Denver ' 
from  said  city  of  Chicago,  and  that  at  the 
time  of  the  drawing  of  said  draft  the  plain- 
tiff bad  fuU  notice  and  knowledge  of  the 
fact  that  said  Dunbam  had,  subsequent  to 
the  time  when  this  defendant's  said  letter 
was  written,  and  subsequent  to  about  the 
7th  day  of  November,  1892,  arrived  in  the ' 
dty  of  Denver  from  the  city  of  Chicago 
aforesaid.  And  this  defendant  further  &ven 
that  said  plaintiff  never  made  any  inquiry 
of  or  investigation  through  either  said  Dun- 
ham or  this  defendant  as  to  the  nature,  ex- 
tent, conditions,  duratltm,  or  continuing  ex- 
istence of  said  Dunham's  authority  to  draw 
upon  tUs  defendant  And  tbls  defendant 
further  shows  that  at  the  time  said  draft 
was  drawn,  as  set  forth  .in  the  complaint 
all  authority  of  said  Dunham  to  draw  upon 
this  defendant  bad  expired,  and  that  said 
draft  was  drawn  long  after  the  expiration 
of  a  reasonable  and  proper  time  after  any 
authority  to  draw  any  draft  upon  this  de- 
fendant had  been  given  to  said  Dunham. 
Wherefore,  this  defendant  prays  that  the 
complaint  be  dismissed  as  to  him,  with 
costs."  The  cause  then  went  to  trial,  and 
upon  the  evidence  the  plaintiff  had  judg- 
ment A  number  of  errora  are  alleged,  but 
the  only  ones  which  are  Important  relate  to 
the  rulings  of  the  court  upon  the  motion  and 
demurrer,  and  its  refusal  to  give  Instructions 
requested  by  the  defendant. 

The  principal  question  In  the  case  arises 
upon  the  letter  from  the  defendant  to  Dun- 
ham. It  contains  a  promise  to  i>ay  Dun- 
liam's  draft  for  9500;  but  the  promise  Is 
couplpd  with  conditions,  and  it  Is  in  these 
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conditions  that  the  main  difficulty  is  found. 
The  industry  of  counsel  bas  brought  to  our 
notice  a  large  number  of  decisions  upon  the 
questions  regarded  as  controlling  In  the  case; 
but  tbe  principle  which  they  elaborate  is 
well  understood,  and  it  wlli  be  unnecessary  to 
subject  them  to  analysis.  It  is  stated,  gen- 
erally, that  where  the  right  to  draw  is  con- 
ditioned upon  tbe  performance  of  some  act, 
or  the  existence  of  certain  facts,  it  must  ap- 
pear that  the  act  has  been  performed,  or 
that  the  facts  »ist  Daniel,  Neg.  Inst  % 
551;  Bank  v.  Recknagel,  109  N.  Y.  482,  17 
fj.  E.  217.  But  if  a  party  desires  to  limit 
his  acceptance  by  conditions,  they  must  be 
fnlly  and  intelligibly  expressed.  U.  S.  t. 
Bank  of  Metropolib,  15  Pet  377;  Coffman  v. 
Campbell,  87  III.  98.  The  letter  of  credit, 
or  authority  to  make  the  draft,  should  de- 
fine the  conditions  upon  which  the  act  is  au- 
thorized so  clearly  that  the  purchaser  may 
not  only  understand  what  they  are,  but  may 
be  able  for  himself,  before  purchasing,  to 
verify  their  existence;  but.  where  the  con- 
ditions are  d^nitely  stated,  and  their  ex- 
istence or  nonexistence  capable  of  ascertain- 
ment, he  must  see  that  the  facts  Justify  the 
purchase,  or  he  buys  at  bis  peril.  Tbe  au- 
thority to  draw,  in  this  case,  was  certain- 
ly conditional.  The  language  is,  "If  you 
are  still  there,  and  need  the  money  yet,  you 
can  make  draft  on  me,"  etc.  It  was  plainly 
the  intention  that.  If  Dunham  should  not  be 
"there,"  or  should  not  need  the  money  "yet," 
no  draft  should  be  made,  and  If,  at  the  time 
Dunham  drew  upon  Posey,  the  conditions 
did  not  exist,  as  between  tbe  drawer  and 
the  drawee  the  draft  was  worthless;  but 
this  would  not  enable  the  defendant  to  es- 
cape liability  to  the  bank.  If  it  was,  never- 
theless, upon  the  face  of  the  paper  and  tbe 
apparent  facts,  warranted  in  paying  tbe 
money  to  Dunham.  Whetber  it  was  or  not 
depends  in  a  considerable  degree  upon  the 
nature  of  the  conditions  themselves,  and  the 
form  in  which  they  were  expressed.  These  j 
conditions  have  tbis  peculiarity,  tliat  tbe 
facts  upon  which  their  existence  or  nonex- 
istence might  be  determined  were  not  dis- 
coverable by  ordinary  methods.  Whether 
Dunham  in  fact  needed  the  money  or  not, 
was  something  which  the  bank  could  not 
very  well  know,  and  which  It  had  not  very 
ready  means  of  ascertaining.  A  man  who 
requires  money  to  escape  starvation  "needs" 
it,  and  a  man  who  requires  it  in  the  conduct 
of  his  business  also  "needs"  It;  and  whether 
he  needs  It  or  not  Is  a  question  which  can- 
not be  satisfactorily  determined  for  him  by 
another.  The  bank  necessarily  had  to  rely 
on  Dunham's  representation  upon  the  sub- 
ject, and  the  exhibition  of  the  letter  and 
making  of  the  draft  for  the  amount  express- 
ed was,  we  think,  a  BUfflclent  representation. 
It  was  also  a  condition  of  the  authority  that 
Dunnam  sbonld  be  "there."  Used  alone, 
"there"  is  a  word  of  very  uncertain  mean- 
ing.  It  must  In  some  way  toe  confined  as  to 


locality  l>efore  it  conv^B  any  definite  idea. 
In  this  Instance  it  was  hardly  susceptible 
of  detinitlon,  except  by  association  with  the 
place  where  the  authority  was  exhibited. 
Upon  the  production  of  the  letter  at  the 
plaintiff's  bank  in  Denver,  unless  It  bad 
some  knowledge  upon  the  sabject  other  than 
that  imparted  by  the  letter,  It  had  the  right 
to  assume  that  Denver  was  tbe  place  in- 
tended by  the  word,— that  the  letter  was 
directed  to  Denver,  and  received  In  Denver. 
Dunham  probably  knew  what  the  letter 
meant,  and  therefore  knew  whether,  when 
he  made  this  draft,  he  was  acting  within 
the  authority  given;  but  there  was  nothing 
upon  the  face  of  the  letter  to  apprise  the 
bank  that  Dunham  could  not  rightfully  do  as 
he  did.  The  facts  below  the  surface  might 
exonerate  Posey  from  liability,  if  the  ques- 
tion were  between  him  and  Dunham,  but 
the  bank  had  nothing  to  rely  on  but  ap- 
pearances. Posey  was  responsible  for  the 
appearances.  Prima  facie,  they  Justified  the 
bank  In  advancing  the  money,  and  Dunham's 
private  knowledge  that  his  authority  was  at 
an  end  Is  without  avail  as  against  it. 

There  is  anothM"  principle,  however,  upon 
which  this  controversy  may  be  decided,  and 
which  was  not  involved  in  any  of  the  casra 
to  which  we  have  been  referred.  The  whole 
tenor  of  the  letter,  the  very  character  of 
the  conditions  themselves,  and  the  implica- 
tion naturally,  if  not  necessarily,  arising 
from  tbe  language  employed,  would,  we 
think,  be  ample  Justification  to  any  one  who.' 
without  other  knowledge  of  the  facts,  might 
advance  his  money  upon  the  draft.  In  reli- 
ance upon  the  defendant's  promise  to  re- 
fund it;  and  this  proposition  we  shall  now 
proceed  to  consider.  We  quite  agree  with 
counsel  that  It  is  apparent  from  the  letter 
that  the  permission  to  draw  was  intended 
merely  as  a  favor  to  Dunham,  and  grrew 
out  of  the  willingness  of  the  defendant  to 
aid  him,  without  l>elng  under  any  legal  ob- 
{  ligation  to  do  so.  We  find  in  this  letter  a 
desire  on  the  part  of  the  defendant  to  assist 
Dunham,  even  at  a  greater  or  less  sacrifice 
of  his  own  convenience,  and  a  confidence  in 
Dunham  that  the  authority  givMi  would  not 
be  abused.  He  authorized  Dunham  to  draw 
upon  certain  expressed  conditions,  but  from 
their  character  and  language  it  Is  evident 
that  he  trusted  to  Dunham  himself  to  keep 
within  their  limits".  By  that  letter  he  vir- 
tually said  to  any  person  to  whom  It  might 
be  presented  that  Dunham  was,  in  bis  esti- 
mation, a  man  of  honor,  who  would  not 
make  use  of  tbe  authority  given,  except  In 
accordance  with  its  terms.  By  trusting 
Dunham  himself,  he  invited  others  to  trust 
htm;  and  if  the  confid^ce  In  the  man  which 
he  exhibited  begot  a  like  confidence  in  the 
bank,  thus  inducing  it  to  advance  the  money 
for  which  Dunham  was  authorized  to  draw, 
upon  what  principle  can  It  be  said  that  tbe 
bank  and  not  the  defmdant  shall  be  tbe 
loser?  Tbe  plaintiff  was  warranted  In  n- 
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lying  upon  tbe  ImpUed  assurance  at  the 
tnistworthlnees  of  Dnnham,  and  tbex^ore 
cannot  be  ctiarsed  with  want  of  diligence 
In  not  Inquiring  fnrttaer.  TliNe  la  nothing 
on  the  face  of  the  lettw  to  indicate  tliat  Us 
anUuwi^  had  expired  when  lie  obtained  the 
money.  We  cannot  me  that  the  Interval 
between  the  dme  of  tbe  jnobable  receipt  of 
tbe  tetter  and  November  17th  was  calcnlated 
to  excite  suspicion.  It  was  not  necessarily 
sulllclent  In  extent  to  exhaust  the  meaning 
of  the  Indellnite  word  •^et."  Indeed.  If  it 
attracted  attention  at  all.  It  could  readily 
and  very  naturally  be  accounted  for,  in  per- 
fect harmony  with  the  sentlniKit  pervading 
the  tetter,  by  a  conscientious  desire  on  Dun- 
ham's part  to  postpone  the  making  of  the 
draft  until  necessity  compelled  it.  The  de- 
fendant gave  the  plaJntift  the  right  to  be- 
lieve that  Dunham  wfnild  not  act  at  the  wrong 
place  or  the  wrong  time.  If  Dunham  did. 
In  fact,  abuse  his  authority,  and  practice  an 
Imposition,  it  was  the  defendant  who  made 
the  imposition  posalbte.  and,  as  between  him 
and  tbe  plaintiff,  he  should  bear  the  loss. 

The  portion  of  the  firat  defense  which  was 
stricken  out  consisted  of  denials  of  the  legal 
effect  of  the  letter.  They  were  not  denials 
of  auctions  of  fact  but  tendered  Issues  of 
law.  They  involved  no  question  which 
could  be  submitted  to  a  Jury,  and,  In  the 
form  of  an  answer,  were  not  authorized  by 
the  Code.  The  motion  to  strike  was  prop- 
erly made  and  sustained.  The  second  de- 
fense set  forth  the  facts  and  circumstances 
under  which  the  letter  was  written,  the  rep- 
resentatiuns  which  induced  the  plaintiff  to 
authortze  Dunham  to  draw  upon  him,  and, 
f^aerally,  tlie  understanding  between  the 
two  In  piirstranee  of  which,  and  not  other- 
wiae,  the  draft  should  be  made;  bnt  it  no- 
where averred  tliat  the  plaintiff  had  any 
knowledge  of  any  alleged  fact,  clrcumst.inc^e, 
or  uuderetnnding  connected  with  the  author- 
ity. The  nearest  approach  to  such  an  al- 
legation Is  tbe  statement  that  the  plaintiff 
had  full  notice  and  knowledge  of  the  fact 
that  Dnnham,  subsequent  to  the  time  wlien 
the  defendant's  letter  was  written,  and  sub- 
sequent to  about  the  Tth  day  of  Kovenilter, 
arrived  In  tbe  city  of  Driver  from  the  city 
of  Chlcaf::o;  but  this  falls  considerably  short 
of  charging  knowleitge  or  notice  upon  the 
plaintiff  of  any  fact  nullifying  the  authority 
In  Dnnhnm's  posscsRicm.  It  is  entirely  con- 
sistent with  the  supposition  that  Dunham 
wrote  his  letter  to  the  defendant  from  Den- 
ver before  ffolng  to  Chicago,  and  received 
the  defendant's  answer  in  Denver  after  bis 
return.  Even  If  the  knowledge  alleged 
might  be  sutHclent,  under  other  circumstan- 
ces, to  suggest  inquiry,  yet  the  tone  of  the 
defendant's  letter,  tbe  dose  personal  rela- 
tions between  him  and  Dunham  which  it  In- 
dicated, and  his  confidence  In  Dunham, 
which  Is  unmistakably  apparent,  woulrl  have 
the  natural  effect  of  suppresslug  mistrust, 
80  that  the  thought  of  Inquiring  would  not 


occur.  In  our  judgment,  the  court  correct- 
ly held  this  def«iBe  insufflclMit. 

The  inatmctlons  given  to  the  Jury  were  in 
harmony  with  the  views  which  we  have  ex- 
pressed, and  must  therefore  be  ai^roved. 
The  Instructions  requested  by  the  defendant, 
except  In  so  far  as  they  were  covered  by 
tiiose  given,  were  framed  upon  bis  theory  of 
tbe  law  appllcabte  to  the  case,  and  were 
based  upon  legal  proposltlms  which  we  be- 
lieve to  be  untenable.  The  record  appears  to 
be  free  from  error,  and  the  Judgment  must 
be  alllrmed.  AtHrmed. 


COLORADO  STATE  BANK  OF  DUBAMOO 

V.  DAVIDSON  et  al. 
(Conrt  of  Appeals  of  Colorado.    Nor.  11,  189B.) 

COHPBSBATIOIt   or   AtTORMET  —  LiBN    OM  JUDO- 
HaKT— ASSlOIfMIXT  or  JUI>OUBNT~GrFECT 

ON  LiBN — Paktieb. 

1.  ThODsh  Uen.  St.  |  8D,  oiveB  an  attorney 
a  lien  on  a  judgment  recovered  by  him  for  fees 
due  from  the  jadfnnent  creditor,  a  judgment 
debtor  who  pays  the  judgment  without  notice 
of  the  attorney's  intention  to  claim  the  Hen  will 
be  protected  affainst  it. 

2.  As  no  Htatute  providea  for  the  filing  of  a 
notice  of  the  Hen  by  the  attorney  with  the  clerk 
of  the  court,  such  filinK  la  not  notice  to  the 
judgment  debtor  or  an  aeai^ee  of  the  judpneut 
of  an  intention  to  claim  the  lien. 

3.  Where  a  indxnicnt  is  asslfmed  as  collat- 
eral to  a  debt  without  notice  by  the  assiffnee  of 
the  attorney's  intention  to  claim  a  lien,  aud 
tbe  judgment  is  paid  to  tbe  assignee,  the  lien  of 
the  attorney  attaches  to  the  amount  received, 
snlijrct  to  the  payment  of  the  debt. 

4.  In  an  action  by  an  attorney  against  the 
asaignee  of  a  judgment  recovered  by  plaintiff 
for  the  Judgment  creditor  to  enforce  plaintifTa 
lien  for  fees  due  from  such  creditor,  judgment 
cannot  be  rendered  for  plaintiff  unless  the  judg- 
ment creditor  is  a  party,  though  defendant  fails 
to  rnise  the  objection  that  there  is  a  defect  of 
parties. 

Appeal  from  district  court,  La  Plata  coun- 
ty. 

Action  by  W.  C.  Davidson  and  C.  A.  Pike, 
partners,  doing  business  as  Davidson  &  Pike, 
against  the  Ckilorado  State  Bank  of  Durango 
and  others,  to  enforce  an  attorney's  lien. 
Judgment  was  rendered  for  plaintiffs,  and 
defendant  the  Colorado  State  Bank  of  Du- 
rango appeals.  Reversed. 

Galbreath  &  Searcy  and  0.  B.  &  F.  Her- 
rington,  for  ai)pellant.  O.  A.  Pike,  W.  C. 
Davidson,  and  Geo.-  T.  Sumner,  for  appellees. 

THOMSON,  J.  This  action  was  brought 
to  enforce  an  attorney's  lieu  upon  a  Judg- 
ment. In  April,  ma,  M.  R.  Shields  recov- 
ered Judgment  against  the  Iward  of  county 
commissionera  of  Plata  county  for  $6,206.- 
38.  The  plaintiffs,  Davidson  &  Pike,  a  Arm 
of  lawyers,  were  the  uttorneys  of  Shields, 
and,  in  his  behalf,  instituted  and  conducted 
the  proceedinRs  which  restilted  In  the  Judg- 
ment. On  the  13th  day  of  May,  1892,  the 
plaintiffs  filed  the  following  paper  with  the 
clerk  of  the  district  court:  "State  of  Colora- 
do, County  of  Im  Plata—M.:   In  the  District 
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Court.  M.  R.  Shields  va.  The  Board  of  Coun- 
t7  Commissioners  of  La  Plata  County.  Atty. 
Lien.  We,  the  undersigned,  attorneys,  and 
attorneys  of  record  in  the  above-entitled 
cause,  hereby  claim  and  flle  this,  our  lien  for 
services  as  attorneys  In  the  sum  of  $1,025, 
against  the  judgment  entered  of  record  April 
11th,  1802,  Id  this  case.  Davidson  &  Pike, 
Att^'s."  At  the  same  time  the  following 
entry  was  made  upon  the  margin  upon  the 
record  of  the  judgment:  "Attorney's  lien 
filed  by  Davidson  &  Pike,  May  13th,  1892." 
After  this  entry  was  made,  and  on  the  same 
day,  Shields  assigned  the  Judgment  to  James 
W.  Veltch,  who  immediately  assigned  it  to 
the  Colorado  State  Bank  of  Duraugo.  Both 
assignments  were  made  upon  the  same  day. 
and  were  in  writing,  upon  the  record  of  the 
Judgment.  On  May  2U,  1892,  the  plaintiffs 
filed  the  following  additional  paper  with  the 
clerk:  "To  the  Hon.  Commissioners  of  lA 
^ Plata  County— Gentlemen:  You  are  hereby 
notified  that  we  have  claimed  and  filed  a 
Hen  upon  the  Judgment  heretofore  obtained 
by  M.  B.  Shields  against  the  county  of  La 
Platatn  the  district  court  of  said  county,at  the 
aiarch  term  thereof.  The  said  claimamounts 
to  $1,025.00,  and  Is  for  fees  due  from  said 
Shields  to  us.  And  you  will  please  reserve 
the  above  amount  In  any  settlement  of  said 
Judgment;  otherwise  we  shall  hold  you  lia- 
;  hie  therefor.  Respectfully,  Davidson  &  Pike." 
This  suit  was  commenced  on  the  14th  day  of 
j  February,  1803,  in  the  county  court  of  La 
I  Plata  county,  against  M.  B.  Shields,  J.  W. 
I  Veltch,  and  the  Colorado  State  Bank  of  Du- 
rango.  All  the  defendants  were  duly  serv- 
ed with  summons,  and  appeared  to  the  ac- 
tion. After  a  demurrer  had  been  sustained 
to  the  complaint  on  the  ground  of  a  misjoin- 
der of  parties  defendant,  the  plaintiffs  dis- 
missed the  action  as  to  the  defendant  Shields. 
The  result  in  the  county  court  having  been 
adverse  to  the  plaintiffs,  they  appealed  the 
case  to  the  district  court  of  the  same  county, 
where,  after  sundry  rulings  and  amend- 
ments, an  amended  complaint  was  filed,  mak- 
ing M.  R.  Shields,  the  Colorado  State  Bank 
of  Durango,  and  the  board  of  county  com- 
missioners of  La  Plata  county  defendants. 
Summons  was  thereupon  Issued  against 
Shields  and  the  board  of  commissioners, 
which  was  served  upon  the  board,  but  not 
ui>on  Shields.  Shields  made  no  appearance 
in  the  cause.  The  amended  complaint  set 
forth  the  facts  of  the  recovery  of  the  Judg- 
ment, the  filing  of  the  claim  of  lien.  Its  entry 
upon  the  mart^in  of  the  Judgment,  the  as- 
signments by  Shields  to  Veltch,  and  by  him 
to  the  bank;  averred  that  the  plaintiffs  gave 
due  and  proper  notice  of  their  lien  to  the 
board  of  commissioners;  that  Veltch  paid 
no  consideration  for  the  Judgment,  but  was 
the  agent  of  the  bank;  that  the  bank  took 
the  assignment  with  full  knowledge  of  the 
plaintiffs'  lien;  that  the  board  of  commis- 
slonera  afterwards  satisfied  the  Judgment  by 
payment  of  iti  amoiut  to  the  tMuik;  and 
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prayed  that  the  amount  of  the  plaintiffs' 
claim  be  adjudged  a  lien  upon  the  Judgment, 
and  that  the  bank  be  decreed  to  account  for 
and  i>ay  to  the  plaintiffs  the  full  sum  claim- 
ed. The  answer  of  the  l>ank  denied  each  and 
every  allegation  of  the  complaint,  and  aver- 
red the  sale  and  assignment  of  the  Judgment 
to  It  for  a  valuable  consideration.  The  t>oard 
of  commissioners  made  no  answer.  Upon  the 
final  hearing,  a  decree  was  rendered  accord- 
ing to  the  prayer  of  the  complaint,  from 
which  the  defendant  bank  has  prosecuted  an 
appeal  to  this  court 

The  only  authority  for  a  proceeding  of  this 
kind  Is  section  85  of  the  General  Statutes. 
That  section  reads  as  f<^ows:  "All  attor- 
neys and  counsellors  at  law  shall  have  a 
lien  upon  any  money  or  property  in  their 
hands,  or  upon  any  Judgment  they  may  have 
obtained  belonging  to  any  client,  for  any  fee 
or  balance  of  fees  due,  for  any  professional 
service  rendered  by  them  in  any  court  of 
this  state,  which  said  lien  may  be  enforced 
by  the  proper  civil  action."  It  will  be  seen 
that  the  section  provides  no  method  of  form- 
ally  asserting  the  Hen  in  the  first  instance. 
It  attaches,  upon  the  recovery  of  the  Judg- 
ment, by  virtue  of  the  statute  itself,  and 
without  action  of  any  kind  on  the  part  of  the 
attorney.  Whether  he  will  rely  upon  bis 
lien  la,  of  course,  optional  with  himself.  He 
may  feel  sufliciently  secure  without  it,  and 
may  therefore  have  no  desire  or  intention  of 
looking  to  the  Judgment  for  his  pay.  The 
statute  provides  for  no  visible  evidence  of 
his  reliance  upon  the  lien,  except  the  Institn- 
tlon  of  proceedings  for  Its  enforcement;  and, 
so  long  as  his  purpose  In  that  direction  Is 
unknown  outside  of  himself,  the  Hen  binds 
the  Judgment  only  as  against  bis  client.  If 
the  Judgment  debtor,  in  Ignorance  of  any  in- 
tention of  the  attorney  to  pursue  the  Judg- 
ment, pays  It,  he  will  be  protected  In  his  pay- 
ment. The  Judgment  will  be  satisfied,  and 
the  lien  upon  it  extinguished.  If  the  attor- 
ney expects  satisfaction  of  his  claim  out  of 
the  Judgment,  he  must  so  notify  the  Judg- 
ment debtor;  and  the  notice  must  be  follow- 
ed, within  a  reasonable  time,  by  suit.  Smelt- 
ing Co.  V.  Pless,  0  Colo.  112, 10  Pac.  6.>2;  Fill- 
more V.  Wells.  10  Colo.  228,  15  Pac.  343. 
There  Is  no  evidence  in  the  record  tliat  the 
board  of  commissioners  received  any  notice 
or  had  any  knowledge  of  the  plaintiffs'  in- 
tention to  resort  to  the  Judgment,  until  the 
service  of  the  summons  upon  it  in  this  ac- 
tion. The  papers  filed  with  the  clerk  of  the 
district  court,  and  the  entry  upon  the  margin 
of  the  record  of  Judgment,  were  without  ef- 
fect as  against  any  person  who  had  not  ac- 
tually read  them.  There  is  no  authority  lo 
the  statute  for  such  filing  or  such  entry,  and 
a  record  for  which  there  Is  no  provision  of 
law  Is  not  constructive  notice.  Wade,  No- 
tice. I  119.  Upon  the  satisfaction  of  the 
Judgment,  therefore,  the  right  of  the  plain- 
tiffs to  any  order  or  Judgment  against  the 
board  in  the  matter  of  their  11^  vaa  loat 
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It  also  appears  from  the  evidence  that  the 
bank  took  its  assigainont  of  the  judgment 
without  any  notice  or  knowledge  of  the 
plaintiffs'  claim;  and,  if  it  had  been  a  pur- 
chaser, it  would  have  been  as  entirely  be- 
yond the  reach  of  any  proceeding  which  the 
plaintiffs  could  Institute  as  the  board  of 
commissioners.  However.  It  appears  that 
the  tnnk  did  not  purchase  the  judgment,  but 
took  the  assignment  merely  as  security  for 
an  IndGbtednesB  owing  to  it  by  Shields.  The 
lien  which  it  thus  acquired  outranked  tliat 
of  the  plaintiffs,  as  a  conaequence  of  their 
delay  In  Instituting  their  proceedings,  and  its 
want  of  notice.  But,  although  subject  to 
the  Hen  of  the  bank,  their  lien  continued  to 
exist;  and  when,  by  payment,  the  judgment 
was  converted  into  a  fund,  It  followed  the 
fund,  and  was  a  lien  upon  it  to  the  extent  of 
any  surplus  which  might  remain  after  the 
demand  of  the  bank  should  be  satisfied;  and 
the  original  lien  upon  the  judgment  could  be 
enforced  against  such  surplus,  in  a  proper 
proceeding  for  the  purpose,  as  long  as  It  re- 
mained in  the  hands  of  the  bank.  But 
Shields  is  an  Indispensable  iparty  to  any  pro- 
ceeding of  that  kind.  There  can  be  no  re- 
lief against  the  bank  without  a  Judgment 
against  him.  The  liability  of  the  bank  Is 
contingent  upon  the  establishment  of  the 
claim  of  the  plaintiffs  against  Shields,  but 
there  can  be  no  Judicial  Inquiry  Into  that  un- 
til he  Is  In  court,  either  by  voluntary  ap- 
pearance or  by  service  of  summons  upon 
him.  See  Davis  v.  Lumber  Co.,  2  Colo.  App. 
381,  3X  Pac.  187. 

But  the  plaintiffs  say  tliat  the  objection  of 
a  defect  of  parties  defendant  has  been  waiv- 
ed. Under  the  Code,  a  defect  of  parties,  If  it 
appears  upon  the  face  of  the  complaint.  Is  a 
ground  of  demurrer;  If  it  does  not  so  appear, 
the  objection  may  be  taken  by  answer;  and, 
if  it  Is  not  taken  either  by  demurrer  or  an- 
swer, it  Is  waived.  But  the  Code  provisions 
upon  this  subject  are  applicable  only  where 
the  cause  can  proceed  to  trial  aod  judgment 
without  the  missing  parties.  Where  the  right 
to  relief  against  one  party  dopeuds  upon  a 
jud^ent  to  be  obtained  against  another, 
who  Is  not  In  court,  there  Is  something  more 
than  a  defect  of  parties.  Without  a  judicial 
determination  of  the  indebtedness  of  Shields 
to  the  plaintiffs,  which  cannot  be  had  In  a 
proceeding  to  which  he  Is  not  a  party,  there 
Is  no  cause  of  action  against  the  bank,  and 
the  objection  of  a  want  of  cause  of  action 
may  be  made  at  any  time. 

There  is  evidence  tending  to  show  that  the 
bank  holds  security  for  its  debt  upon  other 
property  of  Shields.  The  general  doctrine 
Is  that  If  one  party  has  a  lien  upon  two 
funds,  and  another  has  a  Junior  Hen  upon 
only  one  of  them,  the  former  may  be  com- 
pelled to  so  proceed  as  to  preserve  the  equity 
of  the  latter,  in  so  far  as  it  can  be  preserved. 
If  the  facts  bring  this  case  within  the  rule, 
we  think  the  bank  may  be  required  to  resort 
to  Its  other  security  first,  and  hold  the  fund 
T.42F.na7 — 44 


In  Its  hands  only  for  an  nnsatlsfled  residue. 
But,  to  enable  the  court  to  grant  such  relief, 
the  complaint  must  contain  allegations  w^hich 
this  does  not,  and  the  rights  aud  remedies  of 
the  bank  must  not  be  Jeopardized  or  embar- 
rassed by  the  proceeding. 

The  judgment  will  be  reverse<l,  and  re- 
manded, with  leave  to  the  plaintiffs  to  amend 
their  complaint,  aud  bring  Shields  Into  court 
by  service  upon  him  of  the  proper  process. 
Reversed. 


SHAW  T.  nORNER  et  nl. 

(Court  of  Appeals  of  Colorado.    Nov.  11,  1895.) 

AsaiGNMRNT  OF  MtNINO  Lea.SE— Co.NeTIU'CTlOlI — 

LiABti.iTT  FOR  Aahrhkmentb— Keacia- 

810IT  OF  CONT«ACT, 

1.  Where  one  to  whom  an  Interest  In  the 
lease  of  a  niine  is  aHBiRned  afcreee  to  pay  all 
coats  and  atsessmeuts  od  his  own  interest  and 
that  of  his  assignor,  he  is  not  liable  for  a  de- 
ficiency of  receipts  for  a  certain  month,  and  In- 
curs oo  liability  If,  during  the  whole  period  of 
the  lease,  there  ore  funds  available  for  ex- 
penses. 

2.  Nor  is  he  liable  unless  an  assessment  Is 
actually  made  by  some  one  anthorized  to  make 
it. 

8.  Under  an  assignment  of  an  Interest  in  a 
mining  lease  wbicb  provides  that  the  assignee 

shall  pay  all  costs  and  aaarasmenta  on  his  own 
interest  and  thnt  of  his  ansifcnor  till  they  shall 
amonut  to  ipl,OOU,  at  which  time  he  may  go  on 
as  before,  or  withdraw  from  the  lease,  and  that 
if  he  adopts  the  latter  course,  by  a  cessation  of 
payments,  his  interest  shall  become  the  property 
of  the  assignor,  the  assignor  cannot  ane  to  an- 
nul the  assignment  for  nonpayment  of  ftssess- 
ments  till  ttiey  reach  $1,000,  as  up  to  that  time 
the  asaif^nor's  remedy  for  nonimyment  is  an  ac- 
tion at  law  on  the  assignee's  personal  covenant. 

Error  to  district  court,  Lake  county. 

Action  by  Harry  H.  Shaw  against  a  H. 
Somer  and  another  to  annul  an  agreement, 
and  for  an  accounting.  Jadgment  was  ren- 
dered for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

A.  T.  Ounnell,  for  plaintiff  in  error.  A. 
S.  Weston,  for  defendants  In  error. 

THOMSON,  J.  On  the  13th  day  of  April, 
1803.  Harry  H.  Shaw  and  S.  H.  Horner  en- 
tered Into  an  agreement  In  writing  as  fol- 
lows: "This  agreement,  made  and  entered 
into  this  thirteenth  day  of  April,  A.  D.  1893, 
by  and  between  Harry  H.  Shaw,  of  Lead- 
ville,  Colorado,  party  of  the  first  part,  and 
Samuel  Horner,  of  LeadvUle,  Coloi-ado,  party 
of  the  second  part,  witnesseth:  That  where- 
as, the  said  party  of  the  first  part  now  has 
and  holds  au  undivided  one-quarter  interest 
of.  In,  and  to  a  certain  lease  made,  executed, 
and  delivered  to  the  Indiana  Mining  Compa- 
ny by  the  Wolcott  Mining  Company,  upon 
certain  properties  therein  more  particularly 
mentioned  and  described,  and  which  said 
lease  is  now  being  worked  through  the  Wol- 
cott shaft,  upon  the  Wolcott  lode  mining 
claim,  situate  In  California  mining  district, 
county  of  Lake,  and  state  of  Colorado;  and 
whereas,  the  said  party  at  the  first  part  is 
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deslroDS  of  gelllnj;,  asBiffnlDK,  transfening, 
for  a  Taloablp  conBlderatton,  a  part  or  por- 
tion of  his  said  Interest  in  the  said  lease, 
and  the  said  party  of  the  second  part  Is  de- 
sirous of  purchaslnt;  an  tindlYlded  part  or 
portion  of  said  first  party's  Interest:  Now, 
therefore.  In  consideration  of  the  premises, 
and  In  consideration  of  the  mutual  promtees, 
coreuants,  and  agreements  between  the  par- 
ties hereto,  the  said  parties  hereto  mntnolly 
promise  and  agree  as  follows,  to  wit:  The 
said  party  of  the  first  part  agrees  to  and 
hereby  does  sell,  assign,  and  set  over  unto 
tho  said  second  party  an  undivided  one-six- 
teenth Interest  of,  In,  and  to  the  said  above- 
descrlbed  lease,  which  Is  hereby  again  re- 
ferred to  and  made  a  part  hereof.  For  and 
in  consideration  of  such  assignment  the  said 
second  party  agrees  to  pay  all  the  costs  or 
assessments  which  may  be  due  or  become 
due  against  the  said  one-quarter  interest, 
including  the  said  one-sixteenth  herein  sold 
to  said  second  party  and  tho  three-sixteenths 
still  held  and  owned  by  the  said  first  party, 
until  the  said  assessments  shall  amount  to 
the  sum  of  one  thousand  dollars  ($1,000), 
and,  when  the  said  assessments  shall  reach 
the  said  amount  or  sum  of  one  thousand 
dollars,  then  the  said  second  party  shall  and 
may  liave  his  option  as  follows,  to  wit: 
First,  to  go  on  and  carry  the  said  oue-quar- 
ter  Interest,  paying  all  the  expenses  thei-eof, 
in  consideration  of  the  said  one-sixteenth  In- 
terest; or,  second,  to  withdraw  from  said 
lease,  and  transfer  his  said  Interest  therein 
bark  to  said  luirty  of  the  flrat  part,  and  In 
case  he  does  witlulraw,  or  cease  to  pay  the 
assessments  against  the  said  onc-qnarter  in- 
terest, then  this  shall  be  and  Is  a  transfer 
back  to  the  said  party  of  the  firat  i>art,  and 
said  first  party  may  Immediately  take  pos- 
session thereof.  Said  second  party  further 
agrees  to  accept  and  be  bound  by  thp  terms 
and  conditions  in  the  said  lease  contained. 
In  witness  whereof,  the  said  parties  hereto 
have  hereunto  set  their  Iiands  and  seals  the 
day  and  year  first  above  written.  [Signed] 
R.  II.  Homer.  [Seal.l  Harry  H.  Shaw. 
[Seal.]"  On  the  5th  day  of  January,  1S04, 
t'liaw  brought  this  action  against  Homer  for 
the  cancellation  of  the  agreement,  tho  re- 
vesting In  him  of  the  title  conveyed  to  Hor- 
ner, and  an  accounting.  James  \V.  Xcwell, 
who  was  the  manager  of  the  IniRcd  prop- 
erty, kept  Its  accounts,  and  collected  and 
disbursed  all  moneys  In  connection  with  It, 
was  made  a  party  defendant,  for  the  pur- 
poses of  tbc  accounting.  The  complaint  al- 
leges that,  under  and  in  pursuance  of  the 
agreement,  Uorner  entered  Into  the  enjoy- 
ment of  the  lease,  and  participated  in  Its 
profits;  that  the  proceeds  of  the  property 
during  the  month  of  October,  ISiKi,  were 
not  sufficient  to  pay  the  costs  or  assessments 
for  work  done  upon  the  property  In  that 
month,  and  that  there  was  a  like  deficiency 
in  November  following,  but  that  Homer  re- 
fused to  pay  the  amounts  chargeable  against 


the  quarter  interest  as  provided  In  the  agree- 
ment, except  to  the  extent  of  one-foutih 
thereof,  although  requested  so  to  do;  and 
that  the  three-fourths  of  the  assessments, 
which  Homer  refused  to  pay,  were  paid  by 
Newell  out  of  money  In  his  hands  belonging 
to  the  plalntlfr.  The  answer  admits  the  agree- 
ment, and  entry  by  Homer  Into  the  posses- 
sion of  one-sixteenth  interest  transferred  by 
It,  but  denies  that  there  was  any  deficiency 
In  the  product  of  the  leased  premises,  as 
averred  In  the  complaint,  and  denies  that 
there  was  any  assessment,  or  any  necessity 
for  an  assessment  The  proof  was  tiiat,  tnm 
the  time  Homer  went  into  possession  nnder 
the  agreement  until  the  October  following, 
the  receipts  from  the  property  considerably 
exceeded  the  expenses  of  operating  the  lease: 
that  dividends  were  paid  from  time  to  time 
to  the  parties  Interested,  and  that  after  the 
payment  of  expenses  and  dividends  from 
the  receipts  the  manager  bad  on  hand  a  re- 
serve fund,  to  use,  if  necessary,  in  the  pay- 
ment of  future  expenses.  In  October  and 
Noremlwr  tiie  total  expenses  were  |i2,flI»eV4lt 
In  excess  of  the  total  receipts  for  those 
months,  and  this  snm  was  jmld  out  of  the 
reserve  fund.  Both  parties  agree  that,  sn 
long  as  the  property  paid  its  way,  there 
was  nothing  chargeoble  against  Horner.  The 
occasion  of  the  dispute  is  the  deficiency  In 
October  and  November.  It  Is  contended  for 
the  plalnticr  that  the  results  of  each  month's 
operation  of  the  lease  were  determinative 
of  tho  liability  or  nonliability  of  Homer  for 
that  particular  month,  and  that.  If  there 
was  a  deficit  in  any  month.  Homer  man 
make  one-fourth  of  It  good  In  cash,  roganl- 
less  of  the  reserve  fund  In  the  trensnt?-. 
On  the  other  side,  it  Is  maintained  that  ss 
long  as  there  was  sufllclent  money  on  band, 
derived  from  the  mine,  to  pay  all  tlie  operat- 
ing expenses  of  the  property,  there  was 
nothing  for  Homer  to  pay. 

We  are  disposed  to  agree  with  Homer. 
Counsel's  subdivision  of  the  period  refcmvl 
to  Into  months  Is  purely  arbitrary.  There  is 
nothing  in  the  agreement  to  warrant  it  A 
division  Into  days,  weeks,  or  yeara  wouW 
be  equally  proper.  We  find  no  authority  in 
the  language  of  the  contract  for  a  division 
at  all.  As,  during  the  whole  period,  tbciv 
were  ample  funds  available  tor  all  expens«-s. 
and  there  vaa  no  necessity  for  contribution 
from  individuals,  no  liability  accmed  against 
Homer  cmder  the  agreement.  But.  even  If 
the  facts  had  been  otherwise,  the  mere  ex- 
istence of  a  deficiency  would  not  have  tAxvn 
the  plaintiff  a  right  of  action.  Homer's 
agreement  was  to  pay  assessments.  An  "as- 
sessment," as  the  term  is  understood  br 
mining  men.  Is  an  apportionment  among  the 
parties  Interested  of  an  amount  of  money 
necessary,  and  not  on  hand,  for  develop- 
ment or  woiting  purposes.  It  must  be 
made  by  some  one  having  authority  In  the 
premises,  and  each  peraon  liable  is  entitled 
to  notice  of  the  amount  allotted  against  him. 
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and  when  and  where  it  ts  payable.  There  is 
uo  preteDBe  here  that  any  asuessineut  was 
ever  mode,  and  It  i»  clour  that  none  was 
uecded. 

But  the  question  whether  Homer  was  In 
default  we  do  not  conceive  to  l>e  imiHutaut. 
It  lias  been  dfwiuiBed  by  counsel,  and  there- 
fore we  have  given  it  some  attention,  but  its 
(leciHloo  in  the  plaintifTB  favor  would  not 
diMiXMje  of  the  case.  Conceding  all  thot  la 
claimed  by  counsel  in  reupect  of  the  obliga- 
tion assumed  by  Horner,  and  of  his  ItabiHty 
niKta  it,  still  we  do  not  see  how  this  action 
can  be  maintained.  Horner  agreed  to  pay 
ali  assessnieuts  coming  due  against  the  one- 
quarter  interest,  until  they  should  amount 
to  $1,000.  There  is  nothing  but  a  pei-sonul 
covenant  here,  and  the  plaiutiff's  only  reme- 
dy for  its  violation  is  an  action  at  law 
against  Horner  for  the  amount  in  default 
It  Is  only  when  the  aggregate  of  the  assess- 
ments reaches  ?1.0(>0  that  any  provision  is 
made  for  revesting  the  transferred  interest 
in  the  plaintiff.  Uorner  may  then  exercise 
one  of  two  options:  First,  to  go  on  as  be- 
fore; or,  second,  to  withdraw  from  the  lease. 
And  if  he  adopts  the  latter  alternative,  ei- 
ther b7  a  formal  withdrawal  or  a  cessation 
of  i>ayments,  his  interest  iKcomes  the  prop- 
erty of  the  plaintiff.  It  is  only  after  assess- 
ments to  the  amount  of  $1,000  have  accrued 
that  the  agreement  operates  upon  the  inter- 
est Itself,  or  gives  the  plaintiff  any  right 
to  a  retransfer.  Before  that  point  is  reach- 
ed, any  failure  of  Homer  to  fulfill  his  cove- 
nant imposes  only  a  personal  liability  upon 
him.  Accepting  the  plaintiff's  theory  of  the 
case,  the  total  amount  for  which  Horuer 
could  In  any  event  be  said  to  l>e  liable  was 
one-fourth  of  $2.(j9U.49,  which  falls  consid- 
erably short  of  $1,000.  It  follows  that  this 
action,  In  which  a  cancellation  of  the  agree- 
ment and  a  decree  of  title  in  the  plaintiff 
are  sought,  cannot  be  maintnine<l,  and  that 
the  Judgment  must  be  atUrmed.  Afflrmed. 


FIHST  NAT.  BANK  OP  LONGMONT  T. 
HASTINGS  et  ai. 
(Court  of  Appeals  of  Colorndo.    Nov.  11, 18t)5.) 
Corporations— Tkaksfek  o7  Stock— Rights  or 

ATTACIIIKO  CREDIT0H8. 

1.  On  an  mhiic  an  to  whether  stock  in  a  ditch 
corporation  was  a».Higiieil  to  intervener,  it  wan 
error  to  admit  a  deed  from  the  lerHun  in  whi>s<> 
name  the  stock  stooil  to  iutervener  of  land 
which  was  sDppIied  with  water  from  the  ditch, 
though  it  conveyed  all  grantor's  right  to  water 
iwrtaining  to  tlic  laud, 

2.  A  party  whu.  diKregarding  ndmintdnnH  in 
a  pleading,  Introducrs  evidence  is  bound  by  the 
evidence. 

3.  Under  Gen.  St.  fi  2(E9.  proviiling  that  no 
transfer  of  Bto<-k  nhnll  be  vahd  unleH»i  it  Hhntl 
be  entered  on  the  books  of  the  comimny  within 
60  days  from  its  date,  a  charge  that  a  sale  and 
delivery  of  stock  without  transfer  on  the  iKwks 
of  the  comimny  within  (iO  days  is  good  as  to  all 
persons  haviog  notice  thereof  was  error,  on  an 
issue  between  an  attaching  creditor  of  the  per- 
■on  in  whose  name  the  stock  stood  and  a  pur^ 


chaser  of  the  stock;  the  only  demand  by  the 
purelinser  for  an  oiitry  of  tlie  triui»fer  hnvliiR 
been  made  l»efore  some  of  the  stock  had  been 
assigiied  to  him  and  before  certificates  for  the 
rest  had  been  Issued. 

Appeal  fnnn  district  court.  Boulder  county. 

Action  }ry  tlie  First  National  Bank  of  I^g- 
mont  ngainsr  I^wls  H.  Dickson  and  another. 
An  nttiK-hment  was  levied  on  stock  etandinff 
In  the  nnnic  of  defendant  Dickson,  and  Ver- 
non P.  Hastings  and  anotlier  filed  a  jietitlon 
In  intervention.  Judgment  was  rendered  for 
interrcuerx,  and  iHaiutiff  ai^Mals.  Reversed. 

B.  L.  Carr  and  F.  P.  Secor,  for  appellant. 
H.  M.  iliuor  and  J.  T.  Atwood,  for  appellees. 

TIIOMSOX,  J.  On  the  9th  day  of  April, 
ISiJld,  the  First  National  Bank  of  Lougmont 
eomnieuced  its  actiou  against  Lewis  11.  Dick- 
son and  J.  h.  Whcatlcy  to  recover  the  amount 
of  an  indebtedness  alleged  to  be  due  it  from 
them.  A  writ  of  attachment  was  Issued  in 
the  cause,  which  was  executed  by  levy  upcm 
514  shares  of  the  stock  of  the  OUgarcby  Ditch 
Company  and  U  shares  of  the  stock  of  the  Oli- 
garchy Extensloa  Ditch  Company,  all  of  tbla 
stock  standing  upon  the  Ltooks  of  the  com- 
panies in  the  name  of  the  defendant  Dick- 
son. The  attachment  was  made  in  the  stat-' 
utory  manner,  by  delivering  a  copy  (tf  the 
writ  to  the  socrctaiy  of  each  company,  and 
receiving  from  him  a  certlflcate  of  the  num-, 
ber  ot  sliares  In  Dickson's  name  upon  his  com- 
pany's books.  On  the  Dth  day  of  May,  1892,, 
Vernon  P.  Hastings  and  Jennie  A.  Hastings 
hied  their  petition  in  intervention  in  the  cause,' 
alleging  that  tbe>'  were  the  owners  of  the  stock 
attached,  and  that  the  plaintiff  knew  they 
were  such  owners  before  causing  the  writ  to 
be  levied,  and  praying  appropriate  relief. 
The  plaintiff  answered  that  in  May,  1891, 
Dickson  assigned  and  delivered  the  stock  in 
question  to  the  Interveners,  but  that  they  had 
not,  prior  to  the  institution  of  the  suit  and 
levy  of  the  attachment,  caused  the  stock  to  be 
tmusferred  on  the  books  of  the  companies  is- 
suing it,  or  taken  any  stoia  to  pi-ccure  Its 
transfer.  The  allegatiou  in  the  petition  of  the 
plaiutlff'.s  knowledge  of  the  owuersldp  of  the 
stock  by  tlie  interveners  was  not  denied.  The 
replh-iitlou  was  that  the  stuck  was  piuvhased  ' 
by  the  interveners  from  Dickson,  and  assigned 
and  (lelivereil  to  them  by  him.  on  the  22d  day 
of  June,  ISill,  and  that  be  at  the  same  time 
gave  them  a  written  order  upon  the  secretary 
directing  lilm  to  enter  the  proiwr  transfer. 
The  same  i>prsou  api)ears  to  liave  been  secre- 
tary of  both  cumiKiuif^s.  It  Is  also  averred 
that  the  i)etitIoners,  on  tlie  same  day,  present- 
ed the  order  to  the  secretary,  informed  him 
that  they  had  purchased  the  stock  and  were 
its  owners,  and  requested  hlni  to  transfer  It 
on  the  books  of  the  companies,  but  he  refused 
to  do  so,  alleging  as  his  reason  that  there  was 
an  assessment  against  the  stock,  and  that 
the  by-laws  of  the  companies  forbade  a  trans- 
fer until  the  assessment  was  i>aid.  On  mo- 
tion of  the  vlalntiH.  judgment  was  entere4 
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upon  tbese  pleadings  In  its  favor,  fttul  against 
the  lnter\'eners.  The  latter  appealed  to  tlua 
court,  where  the  judgment  was  reversed,  and 
the  cause  remanded  for  a  trial  of  the  issues 
of  fact.  Hastings  v.  Bank.  4  Colo.  App.  419, 
36  Pac.  618.  In  accordance  with  our  decision, 
a  trial  of  the  cause  was  had,  resulting  in  a 
Judgment  In  favor  of  the  interveners,  upon  a 
verdict  that  they  were  entitled  to  the  poeses- 
Bion  of  the  stock  and  that  its  value  was  $1,125. 
From  this  Judgment  the  plaiutlfT  appeals. 

There  is  a  singular  disagreement  between 
the  admissions  of  the  pleadings  and  the  evi- 
dence in  the  case.  The  answer  to  the  petition 
In  intervention  alleges  that  all  of  the  stock  in 
controversy  was  assigned  and  delivered  by 
Dickson  to  the  interveners  in  May,  1891.  The 
replloatlon  avers  the  assignment  and  delivery 
to  have  been  made  on  the  22d  day  of  June, 
1891.  Dickson's  order  upon  the  secretary  is 
dated  June  22,  1891,  and  the  testimony  of 
Vernon  P.  Hastings,  one  of  the  Interveners, 
was  that  It  was  written  on  the  day  of  Its  date, 
and  that  on  that  day,  and  Immediately  after 
receiving  it,  he  demanded  the  transfer  of  the 
stock.  While  the  answer  and  replication  dif- 
fer na  to  the  date  of  the  assignment,  they 
botli  agree  that,  at  the  time  when  Hastings 
said  he  presented  the  order  to  the  secretary, 
and  requested  the  transfer,  all  of  this  stock 
had  been  assigned  and  delivered  to  the  in- 
terveners. But,  not^vith9 landing  this  condi- 
tion of  the  pleadings,  the  Inten-enera  Intro- 
ducetl  in  evidence  the  several  certiiicatea  of 
the  stock  in  dispute.  There  were  tliree  of 
these  certificates,  all  Issued  to  Dickson,  and 
assigned  by  liim  to  the  Inten-eners.  One  cer- 
tificate, for  3Vi  shares  of  the  stock  of  the  Oli- 
garchy Ditch  Company,  was  issued  on  the  ISth 
day  of  March,  1891;  one,  for  2  shares  of  stocic 
in  the  same  company,  was  Issued  on  the  0th 
day  of  July,  1801;  and  one,  for  6  shares  of 
the  stock  of  the  Oligarchy  Extension  Ditoh 
Company,  was  l8sue<i  on  the  9th  day  of  July, 
1891.  The  date  of  the  assignment  of  the  two- 
share  certificate  was  July  10, 1891.  The  others 
were  assigned  In  blank.  Mr,  Hastings,  In  the 
course  of  his  testimony,  stated  that  he  re- 
ceived all  these  certlflcntes  at  the  time  the 
assignments  were  written,  and  that  they  were 
written  on  the  10th  day  of  July,  18U1.  The 
transaction  concerning  the  certificates  was  had 
with  this  witness,  Vernon  P.  Hastings,  who 
was  the  only  one  of  the  Interveners  who  testi- 
fied, and  was  the  only  witness  who  testified 
upon  the  subject  of  the  certificates  and  their 
assignment.  It  conclusively  appears  from  tlie 
evidence  that,  at  the  time  he  demanded  the 
tmnafer  of  stock,  two  of  the  certificates  were 
not  In  existence  at  all,  and  the  Interveners 
had  no  title  of  any  kind  In  the  otlier.  The  fol- 
lowing is  a  copy  of  Dickson's  order:  "Long- 
mont,  Colo..  June  22,  1S!)1.  Secretary  Oligar- 
chy Ditch  Company:  Please  transfer  to  Ver- 
non P.  Hastings  and  .Tennic  A.  Hastings  16 
shares  of  Oligarchy  Ditch  stock,  and  all  my 
luteieift  in  the  Oligarchy  extension  ditch  and 
reservoir,   h.  H.  Dtekson."  It  wIU  be  seen 


that  this  order  did  not  request  the  transfer  of 
the  specific  stock  in  controversy.  It  seems, 
from  the  evidence,  to  have  been  given  In  pur- 
suance of  some  agreement  or  understanding 
bet^^'een  DIcIesou  and  the  interveners,  which 
was  regarded  by  the  parties  as  amounting  to 
a  purchase  of  ditch  stock;  but  it  could  have 
no  reference  to  the  shares  represented  by  two 
of  these  certificates,  because  they  bad  not 
yet  been  Issued,  and  it  was  ln<^ratlve  as  to 
those  represented  by  the  other,  even  If  the  in- 
tention was  to  Include  them,  because  Dick- 
son  had  not,  at  the  time,  made  any  transfer  of 
his  title  in  them  to  the  interveners.  For  the 
purpose  of  showing  a  transfer  to  the  Inter- 
veners  of  title  to  ditch  stock,  they  Introduced 
in  evidence,  against  the  plaintiff's  objection,  a 
deed  executed  to  them  by  Dickson  on  May  1, 
1891,  conveying  to  them  a  certain  tract  of 
land,  and  all  the  water  rights  in  any  way  jwr- 
toinlng  or  belonging  to  the  land.  The  deed 
was  improperly  received.  Water  rights  be- 
longing to  land  and  stock  In  a  ditch  corpora- 
tion are  two  essentially  different  kinds  of 
property.  A  real-estate  owner  may  have  the 
right  to  water  for  the  purpose  of  irrigating 
his  land  without  owning  any  ditch  stocky  and 
a  stockholder  In  a  ditch  company  may  be 
without  right  to  water  for  irrigation  or  with- 
out land  to  irrigate.  Water  rights  for  Irriga- 
tion are  regarded  as  real  property,  and  shares 
of  stock  In  a  corjxjration  are  personal  prop- 
erty. The  deed  conveyed  all  rights  In  water 
Iiertalning  to  the  land  described  for  the  pur- 
pose of  its  irrigation,  but  it  no  more  convey- 
ed the  grantor's  water  stock  tiian  it  conveyed 
bis  horses.  As  the  Interveners  disregarded  the 
admissions  of  the  pleadings  concerning  the 
assignment  and  delivery  of  the  stock,  and  In- 
troduced evidence  upon  the  subject,  they  are 
Imund  by  their  evidence,  which  Is  conclusive 
that  the  demand  of  transfer,  averred  and  tes- 
tified to,  did  not  and  could  not  apply  to  tho 
greater  portion  of  the  stock  in  question,  anJ 
that,  aa  to  the  residue,  it  was  nugatory.  No 
steps  were  ever  taken,  after  the  assignment 
and  delivery  of  the  stock  to  the  interveners, 
to  procure  Its  transfer  upon  the  books  of  tho 
corporation,  and  there  Is  therefore  no  ques- 
tion of  diligence  in  the  case. 

It  only  remains  for  us  to  consider  how 
the  interveners'  rights  In  this  proceeding 
are  affected  by  the  plalntllf's  knowledge  of 
the  fact  that  the  stock  had  been  purchased 
by,  and  assigned  to,  them.  Knowledge  in 
the  plaintiff  of  their  title  is  admitted  by 
the  pleadings,  and  the  evidence  tends  to 
show  that  It  received  notice  of  the  assign- 
ment after  It  was  made,  and  prior  to  the 
attachment  levy.  The  trial  court  was  ot 
the  opinion  that  a  sale  and  delivery  of  cer- 
tificates of  stock  In  an  Incorporated  ditch 
company,  without  transfer  upon  Ita  books, 
w^as  good  between  the  parties  to  the  trans- 
action and  as  to  all  others  having  notice 
thereof,  and  so  instructed  the  Jury.  In  the 
absence  of  any  statute  upon  the  subject,  the 
InstructitHi  would  not  be  subject  to  crttl- 
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cism.  But  our  statute  provides  that  no 
transfer  of  stock  shall  be  valid  for  any  pur- 
pose, except  to  render  the  person  to  whom 
It  shall  he  transferred  liable  for  the  debts 
of  the  companjr,  anless  It  shall  have  been 
entered  In  the  proper  book  of  the  company 
within  GO  days  from  the  date  of  the  trans- 
fer, by  an  entry  showing  to  and  from  whom 
transferred.  This  provision  applies  to  all 
corporations  except  railroad  and  telegraph 
companies.  Gen.  St.  §  269.  There  la  not 
macb  room  for  construction  ot  this  language. 
The  assignment  of  stock  certificates  vests 
In  the  assignee  an  inchoate  title,  which  for 
tiO  days  has  the  effect  of  a  complete  title; 
but  unless,  within  that  time,  it  Is  perfected 
by  the  entry  of  the  transfer  upon  the  books 
of  the  company.  It  expires,  and  the  transfer 
l>ccomes  Invalid.  The  title  of  the  assignor 
has  not  been  divested,  and  the  stock  is  sub- 
ject to  attachment  at  the  suit  of  his  cred- 
itors. See  Conway  v.  John,  14  Colo.  30,  23 
Pac.  170.  But  the  statute  ought  not  to  be 
so  construed  as  to  require  an  impossibility, 
or  hold  an  assignee  who  has,  without  avail, 
made  every  effort  within  his  power  to  pro- 
cure a  transfer  upon  the  books  in  accord- 
ance with  the  law,  responsible  f<nr  his  fail- 
ure, especially  as  against  one  acquainted 
with  the  facts.  Such  is  tlie  view  taken  by 
the  supreme  court  In  Weber  v.  Bullock,  19 
Colo.  214.  33  rac.  1S3.  In  that  case  Mr. 
Justice  Goddard,  speaking  for  the  court, 
said:  "Shares  of  stock  are  liable  to  attach- 
ment and  are  the  subjects  of  sale,  delivery 
of  possession  being  essential  to  a  complete 
transfer  of  title,  as  In  the  sale  of  other 
peraonal  property.  The  evident  Intent  and 
purpose  of  the  statute  Is  to  guard  against 
the  fraudiileut  or  secret  disposition  of  stock, 
by  making  It  the  duty  of  the  holders  thereof 
to  procure  a  transfer  upon  the  books  of  the 
company,  and  thus  furnish  record  evidence 
of  their  title  and  possession;  and  a  vendee 
or  assignee  of  stock,  who  Isnorcs  or  willful- 
ly disregards  the  requirements  of  the  stat- 
ute by  neglecting  to  have  the  same  trans- 
ferred upon  the  hooks  of  the  company,  may 
suffer  the  penalty  of  having  the  stock  sub- 
jected to  the  payment  of  his  vendor's  debts. 
But,  upon  the  same  principle  that  the  re- 
tention of  the  possession  of  chattels  by  a 
vendor  may  be  explained  by  showing  that  a 
delivery  was  Impossible,  thereby  rebutting 
any  Inference  of  fraud,  the  failure  to  have 
the  transfer  of  the  stock  made  upon  the 
l)ooks  of  the  company  may  be  shown  to  be 
without  fault  on  the  vendee's  part,  and  that 
such  failure  ocpurred  notwithstanding  his 
honest  but  Ineffectual  effort  to  comply  with 
the  requirement  of  the  statute.  Notwith- 
standing a  compliance  with  the  requirement 
of  the  statute  Is  essential  to  a  transfer  of 
the  legal  title  to  the  stock,  as  held  in  the 
Conway-John  Case,  nou  constat  that  courts 
of  equity  will  not  protect  such  title  or  equi- 
table right  as  the  assignee  «f  the  certificate 
may  have  when  the  question  lies  between 


such  assignee  and  the  attaching  creditor  of 
his  assignor  as  to  which  has  the  better  ti- 
tle, when  it  appears  that  the  assignment  is 
prior  in  time  to  the  attachmwit,  and  made  in 
good  faith  and  upon  a  valuable  considera- 
tion, and  where  the  assignee  has  done  all 
in  ills  power  to  comply  with  the  require- 
ments of  the  statute,  and  is  prevented  from 
obtaining  such  transfer  as  the  law  requires 
by  the  fault  of  others,  and  not  from  any 
neglect  on  his  part." 

The  foregoing  exposition  of  the  law  is 
binding  upon  us,  and  Is,  moreover,  in  en- 
tire accord  with  our  own  views  upon  the 
subject  It  will  be  seen  that,  while  It  is 
held  that  the  want  of  proper  transfer  will 
be  excused  where  diligent  effort  has  been 
ineffectually  made  to  procure  it,  and  the 
failure  Is  not  the  result  of  any  fault  or  neg- 
lect of  the  holder  of  the  stock,  yet  it  is  also 
held  that  he  must  do  what  Is  in  his  powei* 
to  secure  compliance  with  the  statute.  He 
cannot  safely  Ignore  or  disregard  its  re- 
quirements. His  duty  In  the  premises  Is 
clear,  aud  if  he  voluntarily  neglects  It,  he 
is  not  In  a  position  to  complain  when  the 
statutory  provision  making  his  title  invalid 
Is  Invoked  against  him.  It  follows  that  the 
Instruction  was  erroneous.  The  plaintiff, 
having  knowledge  of  the  original  assign'* 
ment,  is  presumed  to  have  had  knowledge 
of  what  subsequently  occurred  In  relation  to 
the  stock.  If  the  want  of  transfer  upon  the 
books  was  the  fault  of  the  companies'  of- 
ficers charged  with  the  duty  of  entering  it, 
and  not  the  fault  of  the  Interveners,  the 
plaintiff,  by  virtue  of  Its  first  knowledge, 
which  put  It  upon  inquiry  as  to  any  steps 
afterwards  taken  by  them  to  perfect  their 
title,  would  be  affected  with  notice  of  that 
fact;  but  as  the  Interveners,  after  receiv- 
ing the  stock,  made  no  attempt  whatever 
to  procure  the  required  entry  of  transfer, 
and  as  the  time  allowed  them  for  that  pur- 
pose had  expired  long  before  the  levy  of 
the  writ,  the  knowledge  which  the  plaintiff 
had  amounted  only  to  knowledge  that  the 
interveners,  by  their  default,  had  lost  their 
right  to  the  stock,  aud  that  It  belonged  to 
their  assignor,  and  was  subject  to  attach- 
ment at  the  suit  of  his  creditors.  We  can- 
not do  otherwise  than  reverse  this  Judg- 
ment Iteversed. 


In  re  BANKS. 
(Soprcme  Court  of  Kansas.  Dec.  7.  1895.) 

COXSTITUTIONAI  LaW— LiBBRTT    OF   THB  PeBSS* 

Immohal  Publications. 

1.  Chapter  IGl  of  the  Laws  of  1891.  enU- 
tlfid  Hii  "Act  to  prohibit  the  editing,  publishing, 
circnlatiiiR,  diBseminating  and  scTliug  of  cer- 
tain claases  of  newspapers  and  other  publica- 
tions." Is  constitutional  and  valid. 

2.  In  order  that  a  publication  may  fall 
within  the  terms  of  said  act,  as  being  "devotecl 
largely  to  the  publication  of  scandals,  loch- 
cry,  aBstgnationa,  intrixueg  between  men  and 
women,  aud  immoral  conduct  of  persons,"  it  Ib 
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not  necesHaff  that  more  than  half  the  columns, 
or  any  other  definito  number,  be  filled  with 
fiuch  itemft.  It  is  Hulfioieiit  if  Riich  items  are  a 
promiuent  feature,  aud  esi>ecially  characteriatic 
of  the  i>ublicatiou. 
(Syllabus  by  the  Court.) 

Application  by  Jonathan  Banks  for  a  writ 

of  habeas  corpus.   Petitioner  remanded, 

H.  L.  Strohm,  for  petitioner.  C.  P.  Ruther- 
ford, for  renpondent. 

ALLEN,  J.  The  petitioner,  Jonntliau 
Banks,  was  arrested  on  a  warrant  IssuckI  by 
E.  L.  Carney,  Ewi.,  a  Justk-e  of  the  i>eace  of 
Leavenworth  county,  on  a  charge  of  having 
sold  the  Kansas  City  Sunday  Sun,  alleged 
to  be  a  newspaper  "devoted  largely  to  the 
publication  of  scandals,  lechery,  assigna- 
tions. Intrigues  between  men  and  women, 
and  immoral  conduct  of  persons,"  In  viola- 
tion of  chapter  of  the  I^ws  of  1801.  A 
preliminary  examination  was  had,  and  he 
was  re<]ulred  to  give  houd  in  the  sum  of  $r»00 
for  his  appearance  at  the  next  term  of  the 
district  court,  and  In  default  thereof  he  was 
confined  In  the  jail  of  Leavenworth  county. 
I  From  this  restraint  he  asks  to  be  discharged, 
'  It  Is  contended  that  said  cliapter  IGl  Is  void 
because  In  contravention  of  section  11  of  the 
bin  of  rights,  which  reads:  "The  liberty  of 
,the  press  shall  I>c  hivlolate,  and  all  persons 
may  freely  speak,  write  or  publish  their  sen- 
timents on  all  subjects,  being  responsible  for 
the  abuse  of  such  right,  and  in  all  civil  or 
'criminal  actions  for  libel  the  truth  may  be 
'given  in  evidence  to  the  jury,  and  If  It  shall 
appear  that  the  alleged  libelous  matter  was 
■published  for  Justitlable  ends  the  accused 
party  shall  be  acquitted."  Tlie  act  under 
consideration  was  not  passed  to  prevent  the 
publication  of  libels,  nor  to  suppress  impers 
indulging  in  such  publications,  but  to  pre- 
vent the  publication  and  sale  of  newspapers 
especially  devoted  to  the  publication  of  scan- 
dals and  accounts  of  lecherous  and  Immoral 
conduct.  Without  doubt,  a  newspaper,  the 
most  prominent  feature  of  which  Is  Items  de- 
tailing the  immoral  conduct  of  individuals, 
spreading  out  to  public  view  an  unsavoiy 
mass  of  corruption  and  monil  degradation.  Is 
calculated  to  taint  the  social  atmosphere, 
and,  by  describing  in  detail  the  means  re- 
sorted to  by  immoral  persons  to  gratify  their 
propensities,  tends  especially  to  corrupt  the 
morals  of  the  young,  and  lead  theui  Into 
vicious  paths  and  Immoral  acts.  We  enter- 
tain no  doubt  that  the  legisluture  has  power 
to  suppress  this  class  of  publications,  with- 
out in  any  manner  violating  the  constitution- 
al liberties  of  the  press. 

The  examining  magistrate  has  found  tliat 
the  copy  of  the  Sun  which  is  filed  with  the 
petition  in  this  case  fills  the  description  of  a 
newspaper,  the  publication  and  sale  of  which 
Is  proldbltod  by  the  act.  There  is  abundance 
In  the  paper  to  support  this  finding.  The 
words  "largely  devoted"  do  not  necessarily 
imply  that  any  certain  percentage  of  the 


I  columns  of  the  paper  shall  be  filled  with  the 
I  prohibited  matter,  but  they  do  imply  that 
I  this  slmil  be  a  prominent  feature  of  the  pub- 
lication; that  special  attentiou  shall  be  de- 
voted to  the  publication  of  scandalous  items. 

'I'here  Is  no  force  In  the  couleutlon  that  the 
title  to  the  act  Is  defective.  The  petitioner 
will  be  remanded  to  the  custody  of  the  sher- 
ICC.  All  the  Justices  coucun-iug. 


(U  Kan.  W) 

CITY  OF  ARGENTIXB  v.  ANDERSON. 
Jndge. 

(Supreme  Court  of  Kansas.  Dec.  7.  1885.) 
Manoahus  to  Col'kt— Rbmsdt  bf  Ekmok. 
AVhere  the  judgment  of  a  trial  conrt 
hag  beea  reverseil  by  this  court,  aud  a  mandate 
issnpd  dircctiufi  tliat  ii  dt-murryr  to  tlie  pluiu- 
tiff's  evidence  be  sustnbied,  and  a  judgment  en- 
tered in  fnvor  of  the  defendant  for  costs,  and 
where  such  mandate  has  been  UteroHy  obeyed, 
but  the  .  'ial  court  thereafter  grants  the  plaio- 
tlff  a  new  trial,  held,  that  nuindnnius  is  not 
the  proper  proceeding  to  institute  in  this  coari 
for  the  purpose  of  revienioir  and  Betting  aside 
the  order  of  the  trial  court  grautiiig  su^  new 
trial. 

(Syllabus  by  the  Court.) 

Mandamus  by  the  city  of  Aiventtne  against 
Thomas  P.  Anderaon,  Judge.  Motion  to 
quash  sustained. 

Th<m.  J.  White  and  H.  A.  Bailey,  for  plaln- 
tiff.   J.  F.  Frankey,  for  defendant 

ALLEN,  J.  It  appears  from  the  alterna- 
tive writ  of  mandamus  issued  In  this  case 
that  an  action  was  commenced  hi  the  court 
of  common  pleas  of  Wyandotte  county  by 
G.  H.  Simmons  et  al.  against  the  city  of 
Argentine  et  al.  to  enjoin  the  collection  of  a 
special  tax,  and  that  judgment  was  rendered 
therein  in  favor  of  the  plaintiffs.  The  case 
was  brought  to  this  court  for  review,  and 
the  judgment  of  the  court  of  common  pleas 
was  reversed,  and  the  cause  remandeii.  with 
dire<-tion8  to  sustain  the  defendants'  demur- 
rer to  the  plaintiffs'  evidence,  and  render 
judgment  thereon  Ui  favor  of  the  city.  City  of 
Argentine  v.  Simmons,  51  Kan.  000,  39  Pae. 
ISl.  Thereafter  a  mandate  was  duly  Issued 
to  the  court  of  connnon  pleas  to  carry  into 
effwt  the  judgment  of  this  court.  The  plain- 
tllTs  then  filed  a  motion  for  a  reliearing  in 
this  court,  and  for  a  modification  of  the  man- 
date. On  the  30th  of  April,  18i)r>,  this  mo- 
tion was  overruled.  On  the  2d  day  of  May. 
following,  the  plaintiffs  filed  a  motion  for  a 
new  trial  In  the  court  of  common  pleas.  On 
the  tJth  of  June,  on  motion  of  the  defendant, 
judgment  was  entered  by  the  court  of  com- 
mon pleas  In  accordance  with  the  mandate 
of  this  court  On  the  l.jth  of  June  the  mo- 
tion of  the  plaintiffs  for  a  new  trial  was 
heard,  over  the  ol»je<'tlon  of  the  defendant, 
and  sustained  so  far  as  to  allow  the  plain- 
tiffs to  prove  the  insufticlency  of  the  i>etlttou 
fur  iMe  ImproTemeut  for  which  the  tax  was 
levied.    On  the  16th  of  September,  1805,  tlie 
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defendant  filed  a  motion  to  eet  aside  the 
order.  This  motion  was  overruled  on  the 
day  It  was  filed.  On  aiipllcatlon  of  the  city 
an  alternative  writ  of  mandamus  was  Issued, 
commanding  the  defendant  Anderson,  as 
judge  of  the  court  of  common  pleas,  to  set 
aside  the  order  grantlnK  a  new  trial,  and 
enter  final  Judgment  in  favor  of  the  defend- 
ant, or  show  cause  before  this  court.  The 
defendant  moves  to  quash  the  writ 

This  case  Is  unlike  that  of  Duffltt  v.  Crozier, 
30  Kan.  150,  1  Tac.  09.  In  that  case  special 
findlnKs  of  fact  had  been  made  by  the  court, 
on  which  this  court  directed  what  Judgment 
should  be  entered.  On  the  return  of  the 
mandate,  instead  of  entering  Judgment  In 
obedience  to  its  command,  the  Judge  pro- 
ceeded to  hear  further  testimony  and  make 
additional  findings.  In  this  case  the  man- 
date of  this  court  has  been  literally  olwyed. 
The  only  real  purpose  of  this  proceeding  is 
to  set  aside  the  order  granting  the  plaintiffs 
leave  to  introduce  further  testimony  on  a 
particular  branch  of  the  case.  Mandamus  is 
not  a  proper  action  for  the  purpose.  The  or- 
der is  one  that  may  be  reviewed  on  petition 
in  error.  As  to  the  right  of  the  court  of 
common  pleas  to  entertain  a  motion  for  a 
new  trial  In  a  case  where  this  court  has  re- 
versed Its  Judgment  and  directed  that  a 
demurrer  to  the  plaintiff's  evidence  be  sus- 
tained, we  express  no  opinion,  but  prefer  to 
leave  the  question  for  determination  when 
properly  preseuted.  The  motion  to  quash  the 
writ  is  sustained,  and  Judgment  will  be  en- 
tered against  the  plaintiff  for  costs.  All  the 
justices  concurring. 

(W  Kan.  170) 

ALDRTCn  ct  al.  T.  BOICB  et  al. 

(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

QuiBTiNO  Title  — Pleading  —  JcDOMBST  Lies  — 
Subsequent  Ogcupatiom  as  Uumestbad. 

1.  In  aa  action  to  qaict  the  title  to  several 
lots  of  land,  and  where  the  allegations  of  the 
petition  are  tmquestionablf  good  as  to  a  part  of 
them,  a  general  demurrer  thereto,  that  the  pe- 
tition does  not  state  safficient  facts,  cannot  be 
enstainetl. 

2.  The  record  examined,  and  held  to  suffi- 
ciently show  that  the  equitable  title  to  the  prop- 
erty levied  upon  and  sold  to  satisfy  a  judgment 
ItEm  was  in  the  judgment  debtor. 

3.  Where  a  judgment  lien  has  attached  to 
land,  no  snbaequinit  occupation  of  the  same  as  a 
homt^tead  by  the  debtor  affects  the  extent  or 
validtty  of  the  lien. 

Syllabus  by  the  Court) 

Error  from  district  court,  Cherokee  coun- 
ty; J.  D.  McCue,  Judge. 

Action  by  J.  H.  Boice  and  others  against 
Alice  H.  Aldrich  and  others.  Judgment  for 
plaintiffs,  and  defenUants  bring  error.  Af- 
firmed. 

H.  0.  Root,  for  plaintiffs  in  error.  W.  F. 
Sapp  and  Hitter  &  Skldmore,  for  defendants 
In  error. 


JOHNSTON,  J.  This  action  was  brought 
by  J.  H.  Boice,  William  F.  Sapp,  and  J. 
Shoman  to  quiet  the  title  to  three  lots  In 
Galena  which  was  clouded  by  a  claim  of 
title  made  by  Alice  H.  Aldrich  and  her 
husband,  Joseph  E.  Aldrich.  H.  6.  Aldrich 
and  Laura  L.  Aldrich  were  husband  and 
wife,  and  had  two  children,  named  Joseph 
and  Mary.  They  resided  In  the  state  of 
New  York,  but  owned  property  in  the  West, 
and  the  title  to  the  lots  In  question  was  In 
the  wife,  Laura  L.  Aldrich,  at  the  time  of 
her  death,  on  December  10,  1886.  On  March 
8,  1888,  H.  B.  Aldrich  and  Hattle  J.  Aldrich 
were  married,  and  subsequently  there  wa« 
bom  to  them  a  daughter.  Shortly  before  her 
death,  Laura  L.  Aldrich  executed  a  will.  In 
which  she  bequeathed  her  property,  includ- 
ing that  In  controversy,  to  her  husband,  H. 
B.  Aldrich.  and  It  Is  alleged  that  it  was 
transferred  to  him  under  an  agreement  that 
the  property  was  to  be  held  by  him  in  trust 
for  the  two  children,  Joseph  and  Mary,  and 
was  to  be  divided  between  them  when  they 
could  agree  on  a  division  of  the  property. 
Joseph  Intermarried  with  Alice  H.,and  Mary 
was  married  to  E.  B.  Sapp,  all  of  whom, 
together  with  the  second  wife,  Hattie  J. 
Aldrich,  and  her  infant  daughter,  were  made 
parties  defendant.  In  the  latter  part  of  1889 
Joseph  and  Mary  agreed  upon  a  division  of 
the  property  held  In  trust  for  them  by  their 
father,  and  this  was  done  at  his  earnest 
solicitation.  Afterwards  he  executed  deeds 
conveying  to  Mary  the  property  allotted  to 
her;  but  It  appears  that  Joseph  was  in- 
Tolred  In  financial  troubles,  and  the  convey- 
ance to  him  was  delayed.  On  January  18, 
18W),  H.  B.  Aldrich  suddenly  died  Intestate. 
Soon  afterwards,  the  heirs,  who  all  conceded 
that  the  property  allotted  to  Joseph  belong- 
ed to  him.  Joined  in  what  was  understood 
to  be  a  conveyance  of  the  property  to  him, 
but  no  grantee  was  named  in  the  Instru- 
ment It  was,  however,  delivered  to  Joseph, 
and  subsequently  the  name  of  his  wife  was 
written  In  the  deed  as  grantee.  It  appears 
that,  in  1S8G,  a  Judgment  was  recovered 
against  Joseph  In  the  district  court  of  Cher- 
okee county  for  $1,883.70.  Under  an  exe- 
cution Issued  January  20,  ISOO,  the  prop- 
erty In  question  was  levied  upon  as  the 
property  of  Joseph,  and  on  March  3,  1800, 
was  sold  by  the  sheriff  to  J.  H.  Boice,  who 
afterwards  conveyed  an  undivided  one-third 
to  each  of  his  codefeudauts  in  error.  Im- 
mctllately  after  the  sale  and  conveyance 
Boice  took  possession  of  the  lots,  but  within 
a  few  weeks  afterwards  Joseph  and  his  wife, 
who  had  been  in  Massachusetts,  came  to 
Kansas,  and  in  some  way  gained  an  en- 
trance to  one  of  the  houses  on  the  lots  in 
conti-overay,  and  continued  to  occupy  the 
same  until  the  trial  occuixed.  In  addition 
to  the  claim  that  the  title  to  the  prope^-ty 
w^as  in  Alice  H.,  the  wife  of  Joseiih,  they 
claim  that  it  was  their  homestead,  and  was 
therefore  exempt  from  sale  on  estecution, 
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but  the  court  decided  all  the  issues  against 
them. 

They  first  contend  that,  as  the  petition 
showed  that  they  were  In  the  occupancy  of 
one  of  the  lots,  the  statutoty  action  to  quiet 
title  could  not  be  maintained,  and  that  the 
demurrer  filed  by  them  should  hare  been 
sustained.  The  allegations  of  the  petition 
are  probably  full  enough  to  entitle  the  i)lain- 
tlffs  below  to  the  equitable  relief  which  they 
sought,  independent  of  the  statutory  ac- 
tion. If,  however,  we  treat  it  as  a  statu- 
tory action  to  quiet  title,  the  overruling  of 
the  demurrer  must  be  held  to  have  been 
correct.  Under  any  Interpretation  of  the 
averments  of  the  petition.  It  appears  that 
the  plaintiffs  were  In  the  actual  possession  of 
two  of  the  lots  at  tlie  commencement  of  the 
action,  and,  as  to  them,  It  tmdoubtedly  stat- 
ed a  good  cause  of  action.  The  demurrer 
being  general,  to  the  entire  petition,  it  was, 
In  any  event,  properly  overruled. 

It  Is  next  contended  that  the  evidence 
falls  to  sustain  the  finding  and  judgment  of 
the  court,  and  that,  under  the  facts  in  the 
case,  the  title  to  the  property  was  in  Alice 
H.  Aldrich,  and  not  In  her  husband,  and 
was  therefore  not  subject  to  levy  and  sale 
for  the  payment  of  his  debts.  This  claim 
Is  hardly  available  in  the  state  In  which  we 
find  the  record.  It  does  not  show  in  any 
legal  way  that  It  contains  all  the  testimony 
that  was  heard  by  the  trial  court.  If  we 
should  treat  the  evidence  in  the  record  to  be 
complete,  we  think  it  Is  amply  sufficient  to 
sustain  the  findings  of  the  court.  It  Is  con- 
ceded that  H.  B.  Aldrich  held  the  property 
in  trust  for  the  two  children,  Joseph  and 
alary.  The  trust  was  fully  recognized  and 
often  stated  by  H.  B.  Aldrich,  and  to  carry 
out  the  wishes  of  his  former  wife  he  gave 
the  property  to  the  children.  He  required 
them,  as  between  themselves,  to  make  a 
division  of  the  property,  which  was  accom- 
plished In  the  November  preceding  his  death. 
After  the  division  was  made,  Joseph  took 
possession  of  the  property  in  question  as  his 
own,  collected  reut,  and  otherwise  exercised 
acts  of  ownership  over  It,  prior  to  the  death 
of  his  father.  The  testimony  shows  that  the 
equitable  Interest  and  title  to  the  property 
was  In  Joseph,  and  that  this  was  conceded 
by  all  who  had  any  interest  in  the  estate 
of  II.  B.  Aldrich  Is  shown  by  the  ineffectual 
attempt  to  convey  the  legal  title  to  him  after 
the  death  of  his  father.  Land  held  by  an 
equitable  title  is  subject  to  levy  and  sale, 
as  well  as  that  held  by  a  legal  title. 

There  Is  little  foundation  for  the  claim  of 
homestead  made  by  them,  and,  In  the  ab- 
sence of  a  showing  that  all  the  testimony 
Is  in  the  record,  we  cannot.  In  any  event, 
disturb  the  finding  of  the  court  upon  that 
question.  They  had  never  resided  on  this 
property  prior  to  the  levy  and  sale  of  the 
same.  Where  a  Judgment  lien  has  attach- 
ed, DO  subsequent  occupation  of  the  land  as 
a  homestead  by  the  debtor  affects  the  extent 


or  validity  of  such  prior  Hen.  Bulleue  v. 
HIatt,  12  Kan.  98;  Machine  Co.  r.  Miner, 
28  Kan.  444.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices  con- 
curring. 

(S8  Kan.  181) 
HUGHES  et  al.  t.  MILLER  et  al. 

(Supreme  Court  of  Kansas.  Dec.  7,  1895.) 

Appeal— Fa iLDRE  TO  Servb  Casb  Uadb. 

Where  a  review  is  aonplit  upon  a  case 
made,  it  or  a  copy  thereof  muHt  be  served  upon 
each  adverse  partj'.  or  his  attorney.  A  failare 
to  serve  the  case  within  the  prescribed  time  up- 
on one  of  snch  parties,  who  mif;ht  be  prejudicinl- 
ly  affected  by  a  modiflcntioa  or  a  reversal  of  the 
jndgmeat,  defeats  the  jurisdiction  of  the  su- 
preme court,  and  requires  a  dimuissal  of  the 
proceeding  in  error. 
(Syllabus  br  the  Court.) 

Error  from  district  court,  Johnson  county; 
John  T.  BurrlBS,  Judge. 

Action  M.  G.  MlUei'  against  Luke  E, 
Gotsuch,  Mary  J.  Hughes,  Benjamin  Reeder, 
and  others.  From  the  judgment.  Mary  J. 
Hughes  and  BeiUamin  Beede?  brought  oror. 
Dismissed. 

John  T.  Little  and  A.  Smith  Devenney,  for 
plaintiffs  in  error.  I.  O.  Pickering,  8.  T. 
tSe»tou,  and  J.  W.  Parker,  for  defendants  In 
error. 

JOHNSTON,  J.  M.  G.  Miller  brought  an 
action  to  recover  51,320,  with  Interest  tliore- 
on,  due  upon  a  promissory  note  executed  by 
Luke  E.  Gorsuch  and  Slary  E.  Gorsuch,  and 
to  foreclose  a  real-estate  mortgage  which 
they  had  executed  to  secure  the  payment  of 
the  note.  Luke  E.  Gorsuch  had  died,  and 
his  widow  and  children,  who  were  the  heirs 
at  law  of  the  deceased,  were  made  defend- 
ants, as  were  also  Mary  J.  Hughes  and  Ben- 
jamin Reeder,  who  claimed  an  interest  in 
the  mortgaged  premises.  Mary  J.  Hughes 
and  Benjamin  Reeder  answered  separately, 
demanding  judgment  against  the  Gorsuches 
in  a  large  sum  of  money,  setting  forth  al- 
leged claims  and  liens,  which  they  claimed 
were  prior  to  the  mortgage  of  il.  G.  Miller. 
The  court  awarded  Judgment  in  favor  of 
aiary  J.  Hughes  hi  the  sum  of  ?7,975.80,  and 
made  the  judgment  a  first  lien  upon  the 
mortgaged  property,  but  denied  to  her  a 
judgment  for  the  greater  part  of  the  amount 
demanded,  holding  tliat  the  same  had  been 
paid  off  and  extinguished.  Judgment  was 
given  In  favor  of  Miller  for  51.798.93,  which 
was  declared  a  Hen  upon  the  mortgaged 
premises,  second  only  to  the  one  last  men- 
tioned in  favor  of  Mary  J.  Hughes.  iSarj 
J.  Hughes  and  Benjamin  Reeder  complain  of 
this  judgment,  and  Insist  that  they  were  enti- 
tled to  a  judgment  against  the  GorsndHa 
for  a  sum  at  least  $20,000  more  than  was 
awarded  to  them,  and  ttiat  they  were  enti- 
tled to  have  that  additional  sum  declared  a 
Uen  on  the  mortgaged  lands  prior  and  rape* 
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rior  to  that  of  Miller.  For  this  purpose  tb^ 
ask  a  reversal  of  the  judgment 

It  iB  nianifeBt  tbat  the  Gorsuches  are  nec- 
essary parties  to  a  review  of  the  rulingB 
and  judgment,  and  that,  although  they  were 
codefendants  with  Hughes  and  Reeder  in  the 
court  below,  they  were  actually  adverse,  and 
most  be  treated  as  opposite  parties  In  this 
proceeding.  The  right  to  a  review  Is  now 
questioned  by  a  motion  to  dismiss,  for  the 
reason  that  the  case  made  was  not  served 
upon  the  Gorsuches  within  the  time  limited 
by  the  court.  The  time  fixed  by  the  court 
within  which  the  case  should  be  served  was 
July  29,  1891,  and  the  order  provided  that 
MiUer  should  have  10  days  thereafter  with- 
in which  to  suggest  amendments,  and  the 
Gorsuches  should  have  10  days  from  the  ex- 
piration of  the  time  given  to  Miller  within 
which  to  suggest  amendments,  the  case  to  be 
settled  on  5  days'  notice.  It  apprars  that  the 
case  made  was  not  served  on  the  Gorsuches 
nntU  August  8,  1891.  The  serving  of  the 
case  Is  one  of  the  most  important  steps  in 
obtaining  a  review  in  the  appellate  court. 
The  statute  provides  that  the  case  made  must 
be  served  upon  the  opposite  party  or  his  at- 
torney within  3  days  after  the  judgment  or 
order  is  entered,  or  within  such  further  time 
as  may  be  allowed  and  fixed  by  the  court 
or  judge.  Civ.  Code,  §§  548,  549.  Wher«  a 
plaintiff  in  error  fails  to  serve  a  case  upon 
the  opposite  party  or  his  attorney  within  the 
prescribed  time,  it  Is,  as  to  such  party,  a 
nullity,  and  the  court  or  Judge  has  no  power 
thereafter  to  allow  and  settle  it.  Funst«i 
T.  Fox,  51  Kan.  082,  33  Pac.  306.  Where 
there  are  several  adverse  parties  who  may 
be  aCfocted  by  the  reversal  or  modification 
of  the  judgment,  the  case  made,  or  a  copy 
thereof,  must  be  served  upon  each  of  th«n. 
If  all  are  represented  by  an  attorney,  a  serv- 
ice upon  that  attorney  would  be  sufficient. 
Where  there  are  several  parties  to  be  served, 
and  the  time  is  limited  within  which  It  may 
be  done,  a  sufficient  number  of  copies  of  the 
case  may  be  made  to  permit  of  service  upon 
alL  Considerable  cost  would  result  from  the 
employment  of  this  method,  but  that  might 
be  avoided  by  obtaining  from  the  court  an 
allowance  of  sufficient  time  to  serve  the  orig- 
inal case  upon  each  of  the  parties,  who 
should  be  made  defendants  in  error.  In  such 
a  case,  the  order  of  the  court  might  fix  the 
specific  times  whm  the  case  should  be  served 
on  each  of  the  pnitles,  allowing  each  a  suffi- 
cient time  to  suggest  amendments  before  It 
was  required  to  be  served  on  another  of  the 
parties,  and  when  all  had  been  served,  and 
all  had  opportunity  to  suggest  amendments, 
the  case  could  be  settled  and  signed,  after 
due  notice  to  each,  at  a  fixed  time.  In  the 
present  case  the  order  required  nervice  to  be 
made  npon  all  on  or  Iwforc  July  29,  1891. 
The  fact  that  the  Oorsuches  were  given  10 
days  after  Miller  had  sug^'ested  amendments, 
within  which  to  Biigjiest  their  amendments, 
did  not  f^ularge  the  time  for  the  service  of 


the  case  upon  them.  As  the  Gorsuches  are 
necessary  parties,  the  failure  to  serve  the 
case  upon  them,  and  to  properly  bring  them 
into  this  proceeding,  defeats  the  jurisdiction 
of  this  court,  and  prevents  a  review  of  the 
rulings  and  Judgment  Paving  Co.  v.  Bots- 
ford.  50  Kan.  331,  31  Pac.  1106;  Steele  v. 
Baum,  51  Kan.  105,  32  Pac.  918;  Central 
Kansas  Loan  &  Inv.  Co.  v.  Chicago  Lumber 
Co.,  53  Kan.  077,  37  Pac.  132;  Norton  v. 
Wood,  55  ICau.  — ,  40  Pac  9U.  Tlie  peti- 
tion in  error  will  be  dismissed. 


(H  K«D.  ai) 
McBCASTEB  v.  HERALD. 
(Smrene  Oonit  of  Kaniw.  Dw.  7, 16Mk) 

COHIIISSIONIR   OP  BlRCTIONS  —  HlBCONDCOT  IN 

Offiob— Kbhoval— Ubabino  bi  Ooveknoh. 

1.  In  order  to  properly  axerdse  an  exec- 
utive function,  it  is  often  a  requisite  preliminary 
to  hear  evidence  to  guide  ana  direct  the  judg- 
ment of  the  executive  as  to  the  course  to  pur- 
»ue;  and  it  is  not  necessary,  under  our  constitu- 
tion, to  refer  all  such  queBtions  to  the  courts. 
(Lrnch  V.  Chase,  40  Pac.  titW,  B5  Ran.  — , 
followod,^ 

2.  It  is  official  misconduct  for  a  commis- 
sioner of  elections  to  refuse  to  register  appli- 
cants,  with  the  intent  to  willfully  deprive  tnem 
of  the  right  of  suffrage,  when  he  irnows  thnt 
they  are  legal  voters  in  the  wards  or  precincts 
In  which  they  offer  to  register;  and  this  not- 
w-ithstiindiug  an  appeal  lies  from  his  decision  to 
the  board  of  suirervisors. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  R.  B.  McMaster  against 
FranlE  Herald.  Judgment  of  ouster.  i 

On  March  3,  1S93,  the  defendant  was  duly 
appointed  by  the  governor  to  the  office  of  com- 
missioner of  elections  of  the  city  of  Topeka, 
la  accordance  with  that  clause  of  section  2, 
c.  206,  Laws  1889  (Gen.  St  1889,  par.  715), 
which  reads  as  ftdlows:  "The  governor  of  the 
state  shall  ap[>oJnt  for  each  city  of  tlie  first 
class  to  which  the  provisions  of  this  act  apply, 
immediately  upon  the  going  into  effect  of  this 
act  B.  commissioner  of  elections,  who  shall 
hold  his  office  for  Uie  term  of  (our  years  and 
until  his  successor  is  appointed  and  qualified; 
but  he  may  for  official  nJsconduct  be  removed 
by  the  goveiiior.  The  governor  shall  appoint 
his  successor  for  the  same  term  of  yeara,  and  in 
case  of  death,  resignation  or  removal  of  the 
commissioner  of  elections,  the  appointment 
shall  be  for  tlie  unexpired  term."  The  defend- 
ant duly  qualified,  and  has  ever  since  retain- 
ed possession  of  the  office.  On  June  3,  1895, 
however,  charges  of  oflcial  misconduct  were 
preferred  against  him  to  the  governor  by 
Charles  S.  Elliott,  chairman  of  tbe  Bepubllcan 
central  committee  of  Sliawnce  county.  Attach- 
ed to  the  charges,  as  an  exhibit,  were  several 
newspaper  clippings  criticising  tlie  conduct 
of  the  defendant  In  the  discharge  of  his  official 
functions.  On  July  3d  the  governor  addressed 
a  letter  to  the  defendant,  inclosing  a  copy  of 
the  charges,  but  the  ne\s'spaper  clippings  were 
not  attached;  and  the  defendant  ntis  notified 
thnt  he  would  have  an  opportunity  to  answer 
tbe  charges  by  filing  at&davlts  or  other  instru- 
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mentB  of  writing  with  the  gorernor,  on  or  be- 
fore July  11th,  at  which  time  he  would  care- 
fully consider  the  evidence  that  might  be  sub- 
mitted. The  notice,  with  said  copy  of  the 
oliarges,  was  personally  delivered  to  the  de- 
fendant on  the  same  day.  On  July  8th  the 
defendant  addressed  a  letter  to  the  governor, 
denying  his  authority  to  examine  as  to  the 
truth  of  the  charges,  and  complaining  especial- 
ly of  the  method  of  the  proposed  procedure  by 
affidavits.  On  July  loth  tlie  governor  replied 
to  this  letter,  and  stated  that  tbe  defendant 
would  have  the  privilege  of  examining  wit- 
nesses, or  presenting  any  evidence  which  he 
might  have  in  his  defense,  either  by  iiersonal 
appearance  of  witnesses,  or  by  affidavit,  and 
stating  that  the  examination  would  lie  com- 
menced on  the  next  morning  at  10  o'clock, 
when  witnesses  would  be  carefully  examined, 
and  thereafter  tlie  evidence  submitted  would 
be  thoughtfully  considered.  On  July  11th  the 
defendant  appeared,  with  A.  B.  Quintou,  his 
attorney,  and  filed  a  protest  agalmit  any  fur- 
ther proceedings  on  the  ground  that  the  gov- 
ernor tiad  no  jurisdiction  to  entertain  the  pro- 
posed inquiry  into  the  alleged  official  miscon- 
duct of  the  defendant.  The  examination  was 
commenced,  and  was  then  continued  until  July 
17th.  On  July  1st  one  G.  F.  Kimball,  manager 
of  the  Kimball  Printing  Company,  of  Topeka, 
made  and  filed  with  the  governor  an  affidavit 
stating  ttiat  the  defendant  and  another  person 
bad  l>een  ^ilty  of  corruption  In  office  as  to 
a  bill  for  printing  certain  registration  books, 
whereby  tbe  defendant  and  the  other  person 
named  received  liack  from  the  printing  com- 
pany part  of  its  collection  for  the  work  done, 
in  pursuance  of  an  agreement  that  the  bill  ren- 
dered abould  be  for  a  larger  sum  ttuin  the 
actual  contract  price.  On  July  12th  the  gov- 
ernor inclosed  a  copy  of  this  affidavit  to  the 
defendant,  as  an  additional  charge  against 
him,  and  the  defendant  received  the  copy  and 
the  notltlcation  on  the  same  day.  The  inves- 
tigation was  resumed  on  July  17th,  and  an  ad- 
journment was  taken  to  Jnly  24th,  when  it 
was  concluded.  On  August  2d  the  governor 
made  his  findings,  and  embodied  the  same  in 
a  letter  addressed  to  the  defendant,  concluding 
with  an  order  of  removal  of  the  defendant 
from  bis  office,  to  take  effect  forthwith.  The 
findings  of  the  governor  were  as  follows:  "(1) 
That  you  have  failed,  neglected,  and  refused 
to  register  voters  who  were  by  law  entitled  to 
register,  after  proper  evidence  liad  been  suli- 
mltted  to  you,  showing  that  they  were  entitled 
to  register,  wliich  said  registration  was  refused 
with  the  intent  of  willfully  depriving  said 
voters  of  the  right  to  vote,  when  you  knew 
that  they  were  legal  voters  in  the  wards 
or  precincts  from  which  they  offered  to  reg- 
ister. (2)  That  you  have  been  g^uilty  of  in- 
solence to  legal  voters  who  came  to  your 
office  for  the  purpose  of  obtaining  rostra- 
tlou,  to  such  an  extent  that  other  legal  vot- 
ers refused  to  register  on  account  there- 
of. (3)  That  you  corruptly  entered  Into  a 
contract  with  the  Kimball  Printing  Com- 
Van^,  by  which  It  was  agreed  that  yon  should 


receive  a  rebate  npon  printing  to  be  done  by 
fuld  company  for  you  at  the  expense  of  the 
city  of  Topeka,  1  do  further  find  that  each  of 
the  for^^olng  findings  constitutes  official  mis- 
conduct, for  which  you  should  be  removed 
from  your  position  and  office  of  commissioner 
of  elections  of  the  city  of  Topeka."  After- 
wards, on  the  same  day,  the  governor  appoint- 
ed the  plaintllf,  K.  B.  McMaster,  commissioner 
of  elections  of  the  city  of  Topeka,  vice  Frank 
Herald,  removed,  and  on  Augnst  3d  the  plain- 
tiff suljscribed  and  duly  filed  his  official  oath, 
hut  the  defendant  refused  to  turn  over  the 
office  to  him;  and  this  action  was  commenced 
August  6th  to  test  the  rights  of  the  respective 
parties  to  said  office. 

Ferry  &  Doran  and  ValentlDe.  Godard  &  Val- 
entine, for  pkitntiir.  Qointot  &  Qulnton  and 
W.  C.  Webb,  for  defendant 

MARTIN,  G.  J.  (after  atadng  the  facts). 
1.  The  defendant  ctiallenges  the  right  of  the 
governor  to  investigate  any  charge  of  official 
misconduct  with  a  view  to  removal  from 
(dfice.  He  contends  that  such  a  power  can- 
not be  conferred  upon  the  governor,  nor,  in- 
deed, upon  any  other  person,  officer,  or  tribu- 
nal, but  the  courts.  This  would  he  an  in- 
teresting question,  If  new,  but  it  la  not  new. 
It  received  very  full  examination  and  cmisld- 
eratiou  in  the  case  of  Lynch  v.  Chaae,  55 
Kan.  — ,  40  Pac.  666.  It  was  there  held 
{Justice  Johnston  delivering  the  opinion  of 
the  court)  tliat  It  is  within  the  power  of  the 
legislature  to  provide  a  summary  method  of 
removing  incompetent  and  unfaittiful  offi- 
cers, and  to  that  end  it  may  confer  authority 
upon  executive  officers,  and  that  while  the 
proceeding  to  remove  from  office  for  cause 
Involves  the  examination  of  facts,  and  the 
exercise  of  Judgment  and  discretion,  by  the 
executive  officer,  his  action  is  not  Judicial,  in 
the  sense  that  It  belongs  exclusively  to  the 
courts.  Many  executive  acts  Involve  the  ex- 
ercise of  Judgment  and  discretion,  Including 
the  power  to  bear  and  determine,  and  yet 
the  acts  and  the  power  cannot  be  held  to  be 
Judicial.  In  order  to  properly  exercise  an  ex- 
ecutive function,  it  la  oftrai  a  requisite  pre- 
liminary to  hear  evidence  to  guide  and  di- 
rect the  Judgment  of  the  executive  am  to  the 
course  to  pursue,  and  It  la  not  oeceseary,  un- 
der our  cooBtltntion,  to  rtfer  all  such  que*- 
tlODS  to  the  courts.  Bven  whM«  the  tenure 
of  an  office  is  declared  by  law,  hut  power  Is 
given  to  remove  for  cause,  or  for  official  mls- 
conduf^  all  that  seems  necessary  Is  due  no- 
tice of  tbe  charge  preferred,  and  a  hearing 
thereon,  with  opportunity  to  the  accuaed  offi- 
cer to  be  heard  In  Us  own  defeoise.  Jacques 
V.  LitUe,  51  Kan.  300,  303,  33  Pac.  106; 
Lease  v  Freeborn,  52  Kan.  750,  755,  35  Pac 
817;  Eastman  r.  Householder,  54  Kan.  63,. 
<}7,  37  Pac.  980;  Lynch  v.  Chase,  supra,  and 
cases  cited.  We  are  entlr^  satisfied  with 
the  conclusion  reached  in  the  case  first  and 
last  cited,  and  therefore  need  not  forthor 
pursue  this  line  of  inquiry. 
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2.  It  Is  further  contpndpd  that  flndlnps  1 
nnd  2  do  not  show  ofltdal  misconduct,  and 
tliat  the  change  referred  to  in  flndlns  3  was 
not  Sustained  by  the  evidence.  As  to  find- 
ings 1  and  2.  It  Is  said  that  by  section  5  of 
said  chapter  21X1,  Laws  the  commis- 

sioner Is  made  the  exclusive  Judfre  of  the 
qualifications  of  the  applicant  for  registra- 
tion, until  the  close  of  the  books,  and  that 
any  applicant  who  feels  agffriered  by  his 
decision  may  appeal  to  the  board  of  super- 
Tlsors,  and  upon  this  proposition  Is  based  an 
anmimeat  that  no  official  misconduct  can 
arise  from  the  refusal  of  the  commlsslouer 
to  register  any  person.  This  argument  Is 
fallacious.  Of  course.  It  Is  the  duty  of  the 
commtsstoner  to  decide  in  the  first  Instance 
who  Is  and  who  Is  not  entitled  to  registra- 
tion, and  be  should  not  be  held  responsible 
for  any  honest  mistake  of  judgment;  but  it 
is  declared  by  the  findings  that  registration 
was  refused  nith  the  Intent  to  willfully  de- 
prlre  voters  of  their  right,  when  the  defend- 
ant knew  that  they  were  legal  voters  In  the 
wards  or  precincts  In  which  they  offered  to 
register.  It  would  be  official  misconduct  for 
the  commissioner  to  drive  an  applicant  to 
the  necessity  of  an  appeal,  when  he  well 
knew  that  snch  applicant  was  entltloti  to  reg- 
ister and  to  vote.  An  appeal  Is  presumably 
given  for  the  purpose  of  rectifying  honest 
mistakes  of  the  commissioner  In  doubtful 
cases  as  to  the  right  of  the  applicant  Many 
persons  entitled  to  exercise  the  right  of  suf- 
frage might  be  de]irlvetl  of  It  for  want  of 
understanding  ns  to  the  method  of  taking  an 
appeal:  or  for  the  want  of  time  to  prosecute 
It  before  the  board  of  supervisors,  wlilch  Is 
not  convened  until  after  the  close  of  the  regis- 
tration, and  finally  adjourns  its  session  seven 
days  before  the  election.  Fludlngs  1  and  2 
plainly  show  official  misconduct.  Finding  3 
shows  corruption  In  office,  w^hlch  certainly  Is 
official  misconduct.  It  Is  said  In  liehalf  of 
the  defendant  that  the  diargc  on  which  tlils 
finding  Is  based  was  disproved,  but  we  are 
Itonnd  by  the  findings  of  the  governor.  We 
have  no  e^-Idencc  tliat  the  proceeding  I>efore 
him  was  not  fairly  conducted.  The  defend- 
ant was  present  i>eraonnlly  and  by  counsel, 
and  Introduced  evidence  In  his  own  behalf. 
This  evidence  Is  not  before  us,  and  we  know 
nothing  of  the  facts,  except  as  found  by  the 
governor,  and  from  the  statements  of  coun- 
sel In  their  argnnienfa  and  briefs. 

Complaint  is  made  that  the  proceedings  be- 
fore the  governor  were  Irregular,  In  thnt 
copies  of  the  newspaper  clippings  ought  to 
have  been  attached  to  the  copy  of  the  chnrges 
served  npon  him,  and  that  the  affidavit  of 
Kimball,  of  which  he  had  nn  notice  until 
after  the  first  day's  prwendliics,  should  not 
Iw  considered  as  part  of  the  charges  prefer- 
red against  IHm.  The  clippings,  however, 
fftrmed  no  n^nl  or  sultstanTial  part  of  the 
charges,  and  the  findings  of  the  governor 
were  not  b,ised  thereon;  and  It  seenis.  from 
the  admissions  of  counsel  In  their  brief,  that 


evidence  was  Introduced  by  the  defendant 
before  the  governor  touching  the  charge  made 
In  the  Kimball  affidavit.  To  Lynch  v.  Chase, 
supra,  it  was  said  that,  *in  a  summary  pro- 
ceeding for  the  removal  of  officers  under  the 
statute,  the  same  formality  and  precision  are 
not  required  as  in  a  trial  before  a  court,  and 
the  accused  cannot  claim  the  benefits,  Inci- 
dents, and  common-law  rights  pertaining  to 
such  a  trial."  There  is  nothing  to  Indicate 
that  the  defendant  was  not  given  a  fair  op- 
portunity to  be  heard  In  his  own  defense. 
The  clippings  were  of  no  consequence,  except 
to  show  that  there  was  some  dissatisfaction 
with  the  defendant's  administration  of  the 
office;  and,  as  to  the  charge  contained  In  the 
Kimball  affidavit,  the  defendant  had  12  days 
to  meet  It  before  the  close  of  the  hearing. 
Judgment  of  ouster  will  be  entered  against 
the  defendant,  and  the  plaintiff  placed  in  the 
possession  of  the  office  of  commissioner  of 
elections  of  the  city  of  Topeka.  All  the  Jus- 
tices concurring. 


(36  Kan.  22S) 

ATCHISON.  T.  &  S.  P.  B.  CO.  T.  WELLS. 
(Supreme  Court  of  Kansas.  Dec.  7.  1805.) 

IKJUHY  TO  EmPLOTE— CONTRIBUTOBT  NeOLIOBSCB 

— QuEBTins  FOR  Jury— Si'EuiAL  Findings 
— New  Trial — Instrc ctions. 

1.  W.  wns  a  brnkcman  on  a_  frciRht  train  In 
which  was  a  flat  car  loaded  with  pok'H,  which 
were  uPKliKentlj  allowed  to  project  over  the 
eud  of  the  car.  IIu,  with  others,  started  with 
the  traiii  in  the  nighttime,  and  it  appeiim  that 
his  altt'iitlon  was  not  drawn  to  the  car  or  Its 
conditioD  until  about  the  time  he  was  injured, 
lie  unooupleil  the  train  from  the  car  loaded 
with  ])oU'9  with  safety,  but,  about  10  miuutea 
later,  when  he  entered  from  the  other  side  of 
the  train,  to  couple  it  again  to  the  car  loaded 
with  poles,  his  bead  was  caught  and  crushed 
between  one  of  the  projecting  poles  and  the 
car  in  front  of  it.  The  accident  occurred  about 
midnipht,  when  It  was  raining  and  verj-  dark, 
but  the  brakeman  had  a  lighted  lantern  with 
him.  Held,  under  all  the  circumutauctM  set 
forth  in  the  oiiiiiiim  of  the  c<mrt,  that  it  was 
for  the  jury  to  determine  whether  W.  wan  Riiiltjr 
of  such  contribntorj  negligence  as  would  bar  a 
recovery. 

2.  Uailroad  Co.  v.  Pluukett,  20  Kao.  ISS, 
distinguished. 

3.  WHiere  the  jury  do  not  plve  fair  and 
truthful  anawers  to  material  special  questions 
tiubmittcd  to  them,  a  new  trial  should  lie  grant- 
ed, and  the  facts  Rubmittcd  to  another  jury. 

4.  An  iii.struotion  whicli  directs  tlip  atten- 
tion of  the  jury  to  the  rule  which  obtains  where 
the  negligence  is  malicious  and  willfully  or  wan- 
tonl.v  recklcKK,  where  then-  Is  no  testimony 
tending  to  show  suuh  uegliguuce,  is  inapxilicu- 
blft  and  improper, 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county; 
C.  A.  Leland,  Judge. 

Action  by  Luciuda  Wells  against  the  Atch- 
ison, Topeka  &  Santa  Fe  Uailroad  Company. 
Judgment  fur  pliilutiff,  and  defendant  brings 
error,  lleversed. 

A.  A.  Hurd  and  Iletlden  &  Schumacher,  for 
plaintiff  In  error.  Alkman  &  Brooks,  for  de- 
fendant in  error. 
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JOHNSTON,  J.  William  M.  WeHs  was  a 
brakeman  who  had  been  In  the  service  of  the 
AtchlaoD,  Topeka  &  Santa  F6  Railroad  Com- 
pany for  about  18  months  prior  to  April  15, 
1890,  part  of  the  time  on  passenger  trains, 
but  most  of  the  time  on  freight  trains.  He 
had  been  at  work,  with  the  conductor  and 
crew  with  whom  he  was  associated  on  the 
date  named,  for  about  3  months  before  that 
time.  About  10  o'clock  on  the  night  of  April 
15,  1890,  the  conductor  and  his  crew  took 
charge  of  a  freight  train  at  Emporia,  and 
started  with  it  for  Nlckerson,  Wells  going 
with  them  and  acting  as  rear  brakeman  on 
the  train.  The  train  consisted  of  about  30 
empty  freight  cars,  a  stock  car,  a  flat  car 
loaded  with  telegraph  poles,  and  this  was 
followed  by  the  caboose.  The  telegraph 
poles  on  the  flat  car  were  negligently  loaded, 
and  projected  over  the  end  of  the  flat  car, 
so  that  one  of  them  reached  within  4  Inches 
of  the  stock  car  in  front  of  it  The  bottom 
of  the  flat  car  was  from  3  feet  10  Inches  to 
4  feet  above  the  ground,  and  the  projecting 
poles  were  about  2  feet  above  the  bottom  of 
the  car.  No  stop  was  made  by  the  train  un- 
til It  reached  Strong  City,  but  there  was  no 
switching  done  there,  nor  does  it  appear  that 
the  attention  of  Wells  was  drawn  to  the  car 
leaded  with  telegraph  poles.  The  next  stop 
was  made  at  Florence,  where  they  arrived 
after  midnight.  There  the  train  was  un- 
coupled from  the  front  end  of  the  flat  car 
by  Wells,  and,  about  10  minutes  later,  the 
train  was  backed  up  towards  the  caboose 
and  flat  car,  and  Wells  was  directed  by  the 
conductor  to  make  a  coupling.  Following 
the  direction  of  the  conductor,  he  went  in, 
leaned  over,  and  attempted  to  make  the 
coupling,  and,  as  be  retired  and  raised  up  his 
head,  was  caught  between  one  of  the  pro- 
jecting telegraph  poles  and  the  stock  car,  so 
that  his  head  was  crushed,  and  his  life  tak- 
en. An  action  was  brought  to  recover  for 
the  loss  by  bis  surviving  widow,  Luclnda 
Wells,  who  was  the  only  heir  at  law  of  the 
deceased,  and  she  lecoTered  a  Judgment  for 
»4,750. 

It  is  Insisted,  under  the  facts,  that  Wells 
knew  the  flat  car  to  which  he  was  about  to 
couple  the  train  was  loaded  with  poles,  and 
that  be  knew,  or  must  have  known,  of  the 
condition  of  the  car  prior  to  the  accident, 
and,  therefore,  that  he  was  guilty  of  culpa- 
ble negligence  in  attempting  to  couple  them 
In  that  condition.  It  is  argued  that  the  case 
comes  fairly  within  the  rule  of  Railroad  Co. 
V.  Plunkett,  25  Kan.  188.  and  that  the  de- 
murrer to  the  evidence,  filed  by  the  compa- 
ny, should  have  been  sustained.  The  facts 
in  the  two  cases,  respecting  the  knowledge 
or  negligence  of  the  Injured  persons,  differ 
In  several  material  respects.  In  the  Plunk- 
ett Case,  the  Injury  occurred  In  daylight,  and 
It  was  admitted  that  he  knew  the  condition 
of  the  weather,  of  the  ground,  and  of  the 
track,  as  w^  as  any  other  employ^  of  the 
company  knew  the  same,  and,  it  being  broad 


daylight,  and  no  obstruction  to  his  Tlslon,  it 
was  held  that  he  must  have  known  of  the 
dangers  which  might  arise  from  the  project- 
ing timbers.  In  the  present  case,  it  does  not 
appear  that  the  attention  of  Wells  was  called 
to  the  condition  of  the  car  at  Emporia,  nor 
at  any  other  point  on  the  road  until  they  had 
reached  the  place  where  the  accident  oc- 
curred. It  was  a  dark,  rainy  night,  and, 
while  Wells  had  a  lantern  with  him.  it  could 
hardly  be  said  that  his  attention  was  called 
to  the  dangerous  manner  in  which  the  car 
was  loaded.  Some  of  the  poles  projected 
over  the  end  of  the  car  much  fxirther  than 
others,  and  we  cannot  say,  as  a  matter  of 
law,  from  the  evidence,  that  those  which 
projected  furthest,  and  with  one  of  which 
his  head  came  in  contact,  were  within  his 
line  of  vision  when  he  looked  In,  with  a 
view  of  entering  to  make  the  coupling.  It 
will  be  observed  that  the  car  containing  the 
poles  was  standing  still,  and,  in  the  nature 
of  things,  his  attention  would  be  drawn  par- 
ticularly to  the  moving  train,  coming  towards 
him  when  he  attempted  to  make  the  coup- 
ling. It  Is  true  that  be  had  previously  cou- 
pled cars  In  other  trains  loaded  with  pro- 
jecting poles,  and  that  he  had  uncoupled  the 
train  from  the  car  containing  the  poles  only 
a  few  minutes  before;  but,  in  the  last  in- 
stance, he  entered  from  the  other  side  of  the 
car.  It  may  have  been  that  none  of  the 
poles  projected  so  far  on  that  side  of  the 
car  as  to  interfere  with  the  making  of  the 
coupling,  and  for  that  reason  be  may  not 
have  seen  or  anticipated  danger  in  entering 
from  the  other  side.  We  do  not  desire  to 
extend  the  rule  of  the  Plunkett  Case,  and 
the  facts  and  circumstances  of  the  present 
one  are  fairly  distinguishable  from  that, 
and,  therefore,  we  will  not  say,  as  a  matter 
of  kiw,  that  Wells  was  guilty  of  contribu- 
tory negligence.  It  will  be  readily  conced- 
ed that  this  is  a  border  case  on  the  facts, 
and  hence  we  should  look  with  great  care  at 
the  manner  in  which  it  was  tried. 

Special  questions  were  submitted  to  the  ju- 
ry, and,  when  the  answers  were  returned, 
the  defendant  company  objected  to  a  number 
of  them  for  the  reason  that  the  jury  had  not 
fully  and  truly  answered  them,  and  the 
court,  upon  request,  refused  to  direct  the 
jury  to  make  full  and  true  answers  to  each 
of  the  questions  submitted.  The  answers 
of  the  jury  to  the  special  questions  betray  a 
reckless  disregard  of  the  testimony  and  of 
their  duty  in  the  premises.  To  *'  ?  question 
whether  It  was  not  customary  for  the  com- 
pany, during  the  time  Wells  worked  for  it 
as  a  brakeman,  to  receive  cars  loaded  with 
poles  projecting  over  the  end  of  the  car,  the 
answer  was:  "We  don't  know."  And  they 
also  returned  a  like  answer  to  a  question  as 
to  whether  cars  loaded  in  that  manner  had 
not  been  carried  in  trains  upon  which  Wells 
acted  as  a  brakeman.  There  was  positive 
testimony  to  the  effect  that  cars  so  loaded 
had  been  frequently  handled  In  the  trains 


Digitized  by  Google 


Kan.) 


HUDSON  0. 


701 


tipon  vhich  Wells  had  been  acting  as  a 
brakeman.  In  answer  to  another  question, 
the  jury  stated  that,  at  the  time  Wells  un- 
coupled the  car  from  the  balance  of  the 
train,  he  could  not  have  ascertained  the  true 
condition  in  which  the  same  was  loaded. 
From  the  testimony  It  Is  clear  that  he  could 
have  ascertained  the  condition,  and  the  Jury 
should  have  so  answered;  but.  whether  it 
amounted  to  contributory  negligence  not  to 
hare  noticed  the  condition,  and  avoided  the 
Injury,  depends  aa  well  upon  other  circum- 
stances. Id  response  to  the  question  as  to 
whether  Wells  knew,  at  the  time  he  uncou- 
pled the  ear,  that  It  was  loaded  with  poles, 
and  that  the  same  projected  over  the  end  of 
the  car,  they  answered:  "We  don't  know." 
Under  the  circumstances,  the  answer  was 
neither  frank  nor  fair.  The  same  may  be 
said  of  the  following  question:  "Would  the 
deceased  have  been  injured  by  the  project- 
ing ends  of  the  timber  on  the  car,  or  by  any- 
thing else,  If  he  had  taken  the  precaution  or 
care  to  have  bent  his  head  low  enough  to 
have  been  below  the  line  of  said  projecting 
timbers?"  Answer:  "Probably  he  would." 
The  jury  found  that  Wells  bent  his  head, 
and  placed  himself  In  a  stooping  position,  to 
make  the  coupling,  but,  in  answer  to  another 
question,  whether,  if  he  had  continued,  while 
making  the  coupling  and  retiring  from  be* 
tweeu  the  cars.  In  the  same  stooping  posi- 
tion, he  would  have  escaped  Injury,  they  an- 
swered: "We  don't  know."  "It  is  apparent 
that  the  findings  have  been  given  under  the 
influence  of  passion  or  prejudice,  or,  at  least, 
that  the  Jury  have  not  Intelligently  or  fully 
considered  all  the  evidence.  If  material 
findings  are  made  by  the  jury  against  the 
evidence,  to  sustain  the  general  verdict,  a 
fair  trial  has  not  been  had.  In  such  a  case 
the  facts  should  be  submitted  to  another  ju- 
ry." BaUway  Go.  t.  Mlcha^»  49  Kan.  396, 
30  Pac.  408. 

Error  Is  assigned  on  the  giving  and  refnsal 
of  Instructions.  Most  of  those  which  were 
requested  by  the  defendant  company,  and 
refused,  were  correct  statements  of  the  law, 
and  some  of  them,  which  bad  particular  ap- 
plication to  the  facts,  might  well  have  been 
given.  The  charge  of  the  court,  although 
very  general,  appears  to  us  to  have  fairly 
covered  the  Issues  In  the  case,  and  included 
the  principles  of  those  refused.  So  much  of 
the  charge  as  dlivcted  the  attention  of  the 
Jury  to  the  rule  which  obtains  where  the 
negligence  Is  malicious  and  willfully  or  wan- 
tonly reckless  was  Improper.  There  was  no 
testimony  in  the  case  to  justify  such  an  In- 
struction, and,  although  the  rule  stated  was 
correct  as  an  abstract  proposition  of  law, 
still  It  was  Inapplicable,  and  would  tend  to 
confuse  and  mislead  the  Jury.  Objections 
were  made  to  the  reception  and  exclusion  of 
testimony  during  the  trial;  but,  after  an  ex- 
amination of  all  the  testimony  In  the  record, 
we  cannot  say  that  prejudicial  error  was 
committed  by  these  ruUngs.    For  the  errors 


mentioned,  however,  the  judgment  will  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 


(W  Kan.  in) 

HUDSON  V.  HUGHAN  et  al. 
(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

TaSTlHEKTAItT    CA.PACITT— 8L-FriCIEKCT  Ot  iCVI- 
DBNCB— XNSTROCTIONS. 

1.  Absolute  sanity  is  not  always  the  test  of 
testsmentary  capacity,  and  where  it  Is  shown 
that  a  will  waa  executed  by  a  testatrix  whoae 
mind  was  impaired  by  old  age  and  unfeebled  by 
apoplectic  attaclfs,  followed  by  partial  paraly- 
sis, so  that  she  was  unable  to  understand  to  a 
reasonable  degree  the  effect  and  operation  of 
the  will  upon  her  property  and  those  entitled 
to  receive  it,  a  finding  ox  Incapacity  will  be 
sustained. 

2.  In  the  trial  of  the  case  the  court  in- 
structed the  jury  that  "a  person  of  sound  mind 
and  memory,  within  the  meaning  of  the  law, 
is  one  who  has  fnll  knowledge  of  the  act  she  Is 
engajred  In  and  of  the  property  she  possesses, 
an  intelligent  understanding  of  the  disposition 
she  desires  to  make  of  it  and  of  the  persons 
she  d(?sirc!8  shall  receive  her  prt^erty,  and  the 
capacity  to  recollect  and  comprehend  the  nature 
of  the  claims  of  those  who  ere  excluded  from 
participation  in  her  bounty.  It  is  not  necessary 
that  she  should  have  sufficient  capacity  to  make 
contracts,  to  do  busiuesa  Renerally,  or  to  en- 
gage in  complex  and  intricate  business  mat- 
ters."  Beld,  not  error. 

3.  In  the  cont«it  of  a  will,  the  parties  are 
not  entitled  to  a  jnry  as  a  matter  of  right;  buL 
where  a  juiy  is  called,  it  is  not  necessary  that 
the  special  issues  submitted  to  them  staonld  be 
divided  into  numerous  particular  questions  of 
fact.  It  is  sufficient  to  submit  questions  aa  to 
whether  the  testatrix,  at  the  time  the  will 
was  made,  was  of  sonnd  mind  and  memory, 
and  whether  it  was  made  and  signed  by  reason 
of  undue  lnflu«ice  on  the  part  of  certain  per- 
sons. 

4.  The  evidence  examined,  and  htU  to  be 
snfBcient  to  sustain  the  findings  and  judgmoit 

(Syllabus  by  the  Court) 

Error  from  circuit  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  Anna  Hughan  and  others  against 
B.  F.  Hudson,  executor  of  Susan  Grimes,  de- 
ceased, and  othera,  to  set  aside  a  will.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ants, except  Mary  Ellen  Bryning,  bring  error. 
Affirmed. 

Action  brought  by  Anna  Hughan,  Katie 
Grimes,  and  Nellie  Grimes  on  May  S,  1890. 
against  B.  F.  Hudson,  as  executor  of  the  last 
will  and  testament  of  Susan  Grimes,  deceaiied, 
Mary  Ellen  Bryning,  Eliza  Jane  Graham, 
Howard  Grimes.  Robert  Brace  Grimes,  Mal- 
colm Grimes,  and  Alice  Grimes  Smith,  to  set 
aside  the  last  will  and  testament  of  said 
Susan  Grimes,  deceased.  Susan  Grimes  died 
February  6,  1890,  and  the  will,  which  was 
executed  by  her  on  September  16,  1SS7,  is  as 
follows: 

"State  of  Kansas,  Atchison  County— ss.:  I, 
Susan  Grimes,  of  the  city  of  Atchison,  county 
of  Atchison,  and  state  of  Kansas,  of  full  age, 
and,  through  the  blessing  of  Grod,  of  sound 
mind  and  memory  and  good  bodily  health, 
being  mindful  of  the  uncertainty  of  life  and 
the  certainty  of  death,  do  make  and  publish 
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this,  my  Inst  will  and  testament,  hereby  re- 
roklDg  all  other  wills  or  codicils  whatsoever 
heretofore  made  by  me.  With  respect  to  my 
worldly  estate,  both  real  and  personal,  after 
the  iiaynieiit  of  my  just  debts,  I  give,  devise, 
bequeath,  and  dispose  of  it  In  the  manner  and 
proportions  following,  to  wit:  First.  I  give 
and  devise  unto  my  daughters  Kllza  Jane 
Graham  and  Alice  Grimes  Smith,  in  fee 
simple  absolute,  my  homestead,  where  I  now 
reside,  comprising  all  of  lots  numbered  one  (1), 
two  (2),  three  (3),  and  four  (4),  in  block  num- 
bered eight  (8),  In  that  part  of  the  city  of 
Atchison,  county  of  Atchison,  and  state  of 
Kansas,  commonly  known  and  described  as 
'South  Atchison,'  together  with  the  Improve- 
ments thereon  and  appurtenances  thereunto 
belouglng.  I  also  ^ve  and  bequeath  to  them, 
my  said  daughters  Eliza  and  Alice,  all  of  my 
household  goods  and  furniture  of  which  I 
may  die  iwssessed,  for  their  sole  use  and 
benefit  as  long  as  they  or  either  of  them  shall 
oceiipy  said  homestead.  Second.  I  direct  that 
the  residue  and  remainder  of  my  estate,  both 
real  and  personal,  wherever  situated,  shall 
be  sold,  either  at  private  or  public  sale,  to 
the  best  advantage,  by  my  executor,  who,  out 
of  the  pi*oeeeds  of  such  sale,  sliall  first  pay 
to  each  of  my  daughters  Eliza  Jane  Graham 
and  Alice  Grimes  Smith  the  sum  of  four  thou- 
sand dollars  ($4,000.00),  In  addition  to  the 
property  hereiubefore  devised  to  them,  and  to 
each  of  my  sous  Howard  Grimes,  Robert 
Bruce  Grimes,  and  Malcolm  Orinios,  the  sum 
of  four  thousand  dollars  ($4,000.00),  In  lawful 
moaey  of  the  United  States,  which  several 
sums  of  money  I  give  and  Iwquoath  to  them, 
resiHictively,  forever.  Third.  I  give  and  be- 
queath to  Katie  Grimes  and  Xollie  Grimes, 
daughters  of  my  son  John  T.  Grimes,  now 
deceased,  each,  the  sum  of  two  hundred  and 
fifty  dollars  ($2.">0),  In  lawful  money  of  the 
TTnitcd  States,  which  shall  be  In  full  of  their 
sluire  in  my  estate.  Fourth.  The  balance  of 
the  proi'cods  of  such  sale  aa  shall  be  left 
after  paying  the  legacies  and  bequests  atrove 
provided  for,  and  all  other  of  my  proi)erty 
whatsoever,  I  give,  devise,  and  iMxiueatb  for- 
ever to  my  six  (0)  children  now  living,  whose 
names  are  as  follows:  Jlary  Ellen  Brynfng, 
Kllza  Jane  Graham,  and  Alice  Grimes  Smith, 
daughters,  and  Howard  Grimes,  Itolwrt  Bruce 
Grimes,  and  Malcolm  Grimes,  sons,  to  be 
divided  equally  among  them,  share  and  share 
alike.  Fifth.  I  further  direct  that  the  amount 
mentioned,  together  with  flie  Interest  provid- 
ed for,  in  any  promissory  note  I  m»y  hold  at 
my  death  against  any  of  my  children,  and 
■which  shall  then  l)e  owing  to  mc  or  my  es- 
tate, shall  be  deducted  from  his  or  her  share, 
respectively,  and  tlie  note  cJincclcd.  Sixth,  I 
hereby  appoint  B.  F.  Hudson,  of  the  city  of 
Atclilson,  county  of  Atchison,  and  state  afore- 
said, the  s<ile  executor  of  this  my  last  will  and 
lestament.  In  witness  whereof,  I.  Susan 
Grimes,  have,  to  this  my  Inst  will  and  testa- 
ment. suhs'.Tlbed  my  name,  this  HUh  day  of 
September,  A.  D.  liiSl.    Susan  Grimes. 


"Subscribed  by  the  testator  In  the  jiresence 
of  each  of  us,  and  at  the  same  time  declared 
by  her,  to  us,  to  be  her  last  will  and  testa- 
ment. Helen  L.  Hudson,  of  Atchison  City, 
Kansas.  John  N.  Shoemaker,  of  Atcblson 
City,  Kansas.  Belle  Shoemaker,  of  Atchison 
City,  Kansas." 

The  codefendants  of  the  executor  were  the 
only  living  children  of  Susan  Grimes  at  the 
time  of  her  death.  John  T.  Grimes  was  a 
son  of  the  testatrix,  who  died  October  30, 
1870,  and  left  surviving  him  his  wife.  Anna, 
who  subsequently  Intermarried  with  one  Hd- 
ghau,  and  two  children,  Katie  and  Nellie 
Grimes.  Tlie  plaintiffs  below  alleged  that 
Eliza  Jane  Graham  and  Alice  Grimes  Smiih 
had  lived  with  their  mother  for  many  years, 
and  tmtll  the  time  of  her  death,  when  she 
was  of  the  age  of  79  years;  that  since  about  Oc- 
tober, 1883,  Susan  Grimes  had  been  debilitat- 
ed and  infirm  In  body  and  mind,  had  bad 
fretjuent  attacks  of  apoplexy,  and  had  suf- 
fered paralysis,  which  Injured  her  mind,  and 
by  reason  of  such  Injury  and  impairment  she 
was  unable  to  make  a  valid  disposition  of  her 
property  on  and  long  prior  to  Septeral)er  16, 
1S87;  that  she  was  under  the  control  and  lo- 
fluenoe  of  the  two  daughters  who  lived  with 
her,  to  such  extent  that  she  neither  had  nor 
exercised  any  will,  judgment,  or  control  of 
her  own  affairs,  and  was  Incapable  of  exer- 
cising any  will  or  judgment  when  she  signed 
the  will  In  controversy;  that  the  will  was 
pracured  to  be  made  and  signed  In  order  to 
defeat  the  plaintiffs  out  of  their  proper  sluire 
of  tlie  estate  of  Susan  Grimes,  which  was 
then  of  the  full  value  of  $70,000.  The  aver- 
ments of  Incapacity  and  undue  Infiuence  were 
denied.  At  the  trial  a  jury  was  called,  and 
two  special  questions  were  submitted  to  theui. 
as  follows:  "(1)  Was  the  deceased,  Susan 
Grimes,  on  the  IGth  day  of  September,  l^^T. 
at  the  time  the  Instrument  propounded  as  the 
last  will  and  testament  pui"ports  to  have  been 
made,  of  sound  mind  and  memory?  (2)  Was 
the  said  instninient  made  and  signed  by  rea- 
son of  undue  Influence  on  tlie  part  of  the  de- 
feudnuts  Eliza  .Jane  Graham  and  Alice  Grime.-! 
Sullth,  or  either  of  them?"  Tlie  answer  to 
the  first  question  was  "No,"  and  to  the  sec- 
ond, "Yes."  Motions  were  made  to  set  aside 
the  answers  to  the  special  questions,  and  for 
a  new  trial,  which  were  overruleil.  and  the 
court  thereui>on  rendered  judgment  settlnc 
aside  the  will.  The  defendants  below,  exvept 
Mary  Ellen  Brynlng,  allege  error. 

B.  F.  Hudson,  tor  [dalntlffs  In  error.  W. 
W.  &  W.  F.  Guthrie^  for  defendanta  in  errvr. 

.TOHNSTON,  .7.  (after  stating  the  facts). 
When  the  will  of  Susnn  Grimes  was  executed. 
In  1.S.S7,  sfx  of  her  children  were  living.  Sho 
had  sun'ivwl  two  sons,— E.  B.  Grimes,  who 
died  Intestate  and  childless  In  1883.  and  fnini 
whom  she  Inherited  considerable  property, 
and  .John  T.  Grimes,  who  died  In  1870.  leavini: 
tals  wife  Anna,  and  two  children,  Katie  and 
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Nellie  Orlmea,  who  brought  tbls  proceeding 
to  contest  the  will.  The  huBband  of  the  tes- 
tatrix. Dr.  W.  H.  Grimea,  died  In  1677,  and 
most  of  the  time  since  then  the  two  dangh- 
tera  Eliza  Jane  and  Alice  hare  Ured  with  ber. 
She  was  about  TO  years  of  age  at  the  time 
the  will  waa  made,  and  about  70  yeara  of  age 
at  the  time  of  her  death  In  1800.  and  for  sev- 
eral yean  before  she  had  been  very  feeble. 
Although  not  subject  to  Insane  delusions,  her 
mind  bad  been  Impaired  by  alsease  and  ad- 
vancing years,  but  whether  It  was  so  far  im- 
paired aa  to  render  her  Incapable  to  make  a 
will  la  a  dlfflcnlt  question.  The  evidence  re- 
specting her  testamentary  citpactty  was  con- 
flicting and  unsatisfactory,  and  while,  If  the 
testimony  had  been  submitted  to  this  court 
In  the  first  instance,  a  different  conclusion 
might  have  been  reached,  we  regard  It  to  be 
sufficient  under  the  rules  which  obtain  here, 
to  snataln  the  finding  of  the  jury  and  the 
trial  court  She  had  suffered  a  number  of 
apoplectic  attacks,  one  of  which  was  as  early 
as  1S59,  and  ber  daughter.  In  speaking  of  that 
attack,  said  that  her  tongue  was  slightly  par- 
alyzed. There  Is  tcntluicHiy  that  this  was 
followed  by  other  attacks,  more  severe  and 
serious,  which  resulted  In  drawing  ber  face 
out  of  sluii>e,  affecting  her  speech,  and  pro- 
ducing a  sort  of  stupor.  Neighbors,  whom 
she  hatl  known  well,  testlfled  that  she  faUed 
to  realise  them,  did  not  comprehend  what 
they  said,  and  that  ber  answers  to  questions 
were  Irrational  and  unsatisfactory.  They 
stated  that,  for  7  or  8  years  before  her  death, 
she  appeared  to  be  falling,  and  to  grow  weak 
in  body  and  mind.  Her  daughter  testified 
that,  for  4  or  5  years  before  her  death,  there 
seemed  to  be  nothing  that  would  engage  her 
attention,  tliat  she  would  sit  for  hours  at  a 
time  with  her  head  In  her  hands  and  finger 
at  her  mouth,  paying  no  attentltm  to  what 
was  going  on  in  the  house.  She  also  stated 
that,  when  persons  spoke  to  her  mother,  her 
daughters,  Mrs.  Graham  or  Mrs.  Smith, 
would  answer  for  her,  and  that,  for  5  or  6 
years,  her  mind  Iiad  been  so  feeble  that  she 
was  subject  to  the  will  of  others.  Another 
testified  that.  In  1883,  when  her  son  B.  B. 
(Jrlmea  was  seriously  sick,  she  took  no  Inter- 
est in  the  discussions  respecting  bis  illness, 
and,  when  the  report  was  made  by  the  doc- 
tor that  he  could  not  Uve  long,  she  showed  no 
interest  nor  emotion.  Still  others  testified 
that  she  did  not  understand  anything  about 
ber  business,  and  that,  when  matters  of  great 
business  concern  were  suggested  to  her,  she 
exhibited  no  interest  in  or  comprehension  of 
them.  Physicians  testified  that  apoplectic  at- 
tacks of  the  kind  said  to  have  been  suffered 
by  the  testatrix  ordinarily  produce  paraly- 
sis, and,  when  the  mouth  Is  drawn,  and  the 
tongue  and  speech  affected,  it  Is  evidence 
that  certain  parts  of  the  brain  are  aftected. 
Where  such  symptoms  exist.  It  indicates  that 
the  memory  and  Intelligence  of  the  person 
are  to  some  extent  affected  and  impaired. 
The  tendency  of  repeated  attacks  of  the  kind 


mentioned,  and  especially  with  persona  ad- 
vanced In  age.  It  Is  stated,  would  be  to  weak- 
en the  mental  faculties,  and  to  gi-adually 
grow  worse.  One  of  the  physicians,  who  saw 
her  wbile  she  was  alive,  but  after  fbe  will  was 
made,  stated  that  she  was  physically  and 
mentally  weak,  and  had  "senile  dementia." 
He  atated  that  the  condition  was  a  symptom 
of  softening  of  the  brain,  which  la  a  result  or 
associate  of  pai-alysis.  The  testimony  to 
show  the  exercise  of  undue  Influence  Is  weak, 
although  some  of  It  tends  to  show  that  the 
daughters  who  resided  with  the  testatrix, 
and  who  received  the  larger  share  by  the 
terms  of  the  will,  may  have  contn^led  her 
will  and  Influenced  her  to  exclude  some  of 
her  relatives  from  an  equal  share  of  her 
bounty.  If  the  evidence  sustalna  the  ground 
of  Incapacity,  however,  tlie  will  must  be  held 
Invalid  and  the  Judgment  must  stand. 

The  main  controversy  In  the  case  was  with 
respect  to  the  testamentary  capacity  of  the 
testatrix.  On  one  part,  It  Is  contended  that 
the  mere  weakness  of  the  mind  does  not  take 
away  capacity  to  make  a  will,  but  that  actual 
Insanity  must  be  shown  In  order  to  Invali- 
date the  wlU.  On  the  other  part,  it  Is  con- 
tended that  It  Is  not  necessary  to  show  fliat 
the  testatrix  Is  absolutely  Insane,  but  that.  If 
the  mind  has  been  enfeebled  by  paralysis  and 
old  age,  so  that  she  Is  unable  to  understand 
the  effect  and  operation  of  her  will  upon  her 
property  and  those  entitled  to  receive  It.  the 
will  should  be  rejected.  The  view  taken  by 
the  trial  court  Is  ahown  by  the  Instructions 
glveu  to  the  Jury,  and  the  rulings  upon  the 
evidence  show  that  the  same  theory  was 
maintained  throughout  the  trial:  "(4)  It  la 
not  claimed,  upon  the  part  of  the  plaintiffs 
contesting  the  validity  of  the  will  In  ques- 
tion, that  Susan  Grimes,  the  testatrix  at  the 
time  the  same  was  executed,  was  Insane,  hut, 
by  reason  of  her  advanced  years,  and  from 
frequent  apoplectic  attacks,  had  suffered  pa- 
ralysis, which  had  greatly  Impairetl  and  in- 
jured her  mind,  as  well  as  debilitated  ber 
body,  and  that  thereupon  her  mind  became 
so  impaired  that  the  same  bad  become  un- 
sound and  impaired  beyond  the  power  to 
make  valid  disposition  of  ber  property  and 
estate  by  will  and  testament,  long  prior  to 
September  16,  1887."  "(6)  A  person  of  sound 
mind  and  memory,  within  the  meaning  of  the 
law,  Is  one  who  has  full  knowledge  of  the 
act  she  is  engaged  In  and  of  the  property 
she  possesses,  an  Intelligent  uuderstanding 
of  the  disposition  she  desires  to  make  of  It 
and  of  the  persona  she  desires  shall  receive 
her  property,  and  the  capacity  to  recollect 
and  apprehend  the  nature  of  the  claims  of 
those  who  are  excluded  from  participating 
in  her  bounty.  It  Is  not  necessary  that  she 
should  have  suificient  capacity  to  make  con- 
tracts, to  do  business  generally,  or  to  en- 
gage in  complex  and  Intricate  business  mat- 
ters. And  If  the  Jury  believe,  from  the  tes- 
timony in  this  case,  that,  at  the  time  of  mak' 
Ing  the  will  In  controversy,  the  deceased,  Su- 
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Ban  Orlmes,  had  sucb  a  knowledge  aa  above 
deflned,  and  possessed  snch  understanding 
of  the  dlspoBltlon  she  desired  to  make  of  ber 
property  and  of  the  persons  she  desired  to 
receive  the  same,  and  haa  capacity  to  rec- 
ollect and  apprehend  the  nature  of  the  dafms 
of  those  who  were  excluded  from  participat- 
ing in  her  bounty,  then  she  would  be  of 
sound  mind  and  memory,  within  the  mean- 
ing of  the  law,  even  though  the  jury  may  be- 
lieve from  the  testimony  that  she  was  phys- 
ically weak,  and  did  not  have  the  mental 
caimclty  sufficient  to  make  contracts,  to  do 
buslneas  generally,  or  to  engage  in  complex 
and  intricate  business  matters.  But  if,  on 
the  other  hand,  you  find,  by  a  preponderance 
of  the  evidence,  that,  at  the  time  of  making 
the  will  in  controversy,  the  deceased,  Susan 
Grimes,  had  not  such  knowledge,  as  above 
defined  in  this  Instruction,  and  did  not  pos- 
sess such  understandmg  as  to  the  disposition 
she  desired  to  make  of  her  property  and  of 
the  persons  she  desired  to  receive  the  same, 
and  did  not  have  capacity  to  recollect  and 
apprehend  the  nature  of  the  claims  of  those 
who  were  excluded  from  participating  in  her 
bounty,  then  she  would  not  t>e  of  sound 
mind  and  memory,  within  the  meaning  of 
the  law."  "(10)  The  jury  are  instructed  that, 
in  determining  the  issues  in  fact  submitted 
to  you  under  the  iDstructlons  herein,  you 
should  carefully  look  to  all  the  evidence  in 
this  case,  and  in  so  doing  you  should  take 
Into  consideration  the  physical  condition  of 
Susan  Grimes,  arismg  from  her  age,  sick- 
ness, or  any  other  cause;  the  condition  of 
her  mind  at  and  before  the  time  of  the  exe- 
cution of  the  will  in  controversy;  the  execu- 
tion of  the  wHl,  and  its  contents;  the  execu- 
tion of  any  former  wills  by  her,  and  the  pro- 
visions thereof;  the  relations  existing  be- 
tween her  and  the  parties,  respectively,  here- 
in, at  and  before  the  execution  of  the  will  in 
controversy;  her  family  and  connections; 
the  terms  upon  wulch  she  stood  with  them; 
the  claims  of  particular  Individuals;  the  con- 
dition and  relative  situation  of  the  legatees 
or  devisees  named  in  the  will;  the  situation 
of  the  testatrix  liersc.i.  and  the  clrcumstauces 
under  which  the  will  was  made;  and,  in 
brief,  every  fact  or  circumstance  which  tends 
to  throw  any  light  upon  the  question  submit- 
ted to  you." 

We  think  the  theory  of  the  court  as  to  the 
degree  of  intelligence  or  amouut  of  mental 
capacity  requisite  to  make  a  will  Is  correct. 
Delaney  v.  City  of  Sniinn.  34  Kan.  532.  9  Pac. 
271;  Converse  v.  Converse,  21  Vt.  168; 
Thompson  v.  Kyner,  Co  Pa.  St.  3t>S;  25  Am, 
&  Eng.  Eue.  Law,  1)9^2.  This  was  not  a  case 
of  absolute  Insanity,  aa  geucrally  understood. 
There  were  no  delusious  nor  dornngements 
of  the  uilud,  no  perversion  of  the  mental 
niachlnery,  but  rnthor  a  wearing  out  and  a 
failure  of  the  mental  faculties  to  work  with 
sufficient  force.  It  was  a  case,  as  described 
by  one  of  the  witnesses,  of  "senile  demen- 
tia," or  a  weakness  of  the  imderstandiug  and 


reason,  resulting,  as  llie  testimony  tends  to 
show,  from  old  age  and  also  repeated  apo- 
plectic attacks,  followed  by  paralysis.  As 
absolute  soundness  of  mind  is  not  always  the 
test  of  testamentary  capacity,  the  omission 
to  instruct  the  jury,  as  requested,  upon  san- 
ity and  insanity  was  not  prelndldal  to  tiie 
plaintiffs  In  error.  What  constituted  a  sound 
mind  and  memory,  within  the  meaning  of  the 
statute,  was  fairly  submitted  to  the  Jury,  and 
the  additional  deflnlttons  requested  would, 
we  think,  have  tended  to  emfuse,  rather 
than  to  aid,  them  In  the  det^mlnatlon  of  the 
Issues  presented  to  them.  We  tblnk  tiiere 
is  no  good  reason  to  comi^aln  of  the  form  In 
which  the  issues  were  submitted  to  the  Jurr. 
Mooney  v.  Olsen,  22  Kan.  78;  Ddaney  t.  Ci^ 
of  Salina,  supra.  They  are  not  to  be  likened 
to  particular  questions  of  fac^  and  the  find- 
ings, when  made,  are  not  oonclnslve  upon  the 
court  In  cases  of  this  duraeter,  the  par- 
ties  are  not,  as  a  matter  of  right,  entitled  to 
a  Jury;  but  the  Issues  may  be  submitted  to 
one  for  the  informatiofli  of  the  conrt,  and  to 
relieve  It  from  the  burden  of  detennlning  con- 
troverted qnesticws  of  fact.  The  court  may 
accept  findings,  in  whole  or  In  part,  or.  If 
not  satisfied  with  them,  may  Ignore  them, 
and  proceed  to  make  findii^  of  its  own  upon 
the  evidence  submitted.  In  the  present  case 
the  findings  of  the  court  upon  the  questions 
involved  are  the  same  b»  those  returned  by 
the  jury.  A  number  of  objections  were 
raised  to  the  testimony,  as  well  as  to  the  rul- 
ings upon  the  luBtmctions;  but  the  view  that 
has  been  taken  disposes  of  those  that  are 
deemed  to  be  material,  and  a  reference  to 
them  in  detail  appears  to  be  unnecessary. 
There  Is  a  claim  of  misconduct  on  the  part 
of  the  court  and  jury,  but,  from  a  careful 
reading  of  the  testimony,  we  are  unable  to 
say  that  it  constitutes  a  ground  for  the  re- 
versal of  the  judgment  The  judgment  will 
be  affirmed. 

MARTIN,  0.  jr.,  having  been  of  counsel,  did 
not  sit  in  the  ease.  ALLEX,  J.^  concurs. 

(56  fCan.  tO) 
'    GRAFF  V.  D.  M.  OSBORNE  &  CO. 
(Supreme  Court  of  Kansas.  Dec.  7,  1895.) 

OOSSTRVCTION  OP  CoXTRACT — AMBIOCITIBS — BiU 

— ISKKHiOH  Quality— Rkmediks  op  Butkr. 

1.  Where  a  contract  is  concluded  between 
the  parties  by  letters,  if.  in  a  letter  written  by 
one  of  tbem,  there  be  any  ambiguity  or  con- 
tradiction in  terms,  doubts  aB  to  its  meaning 
will  be  resolved  against  the  writer, 

2.  Where  oiorchandise  is  sold  under  an  ex- 
ecutory written  contract,  and  the  goods  deliv- 
orcd  are  inferior  in  quality  to  those  contracted 
to  lie  sold,  the  buyer  is  not  restricted  in  his 
r<(nie(iy  to  a  return  of  the  poods  and  resois- 
Bion  of  the  contract,  but  may  retain  the  in- 
ferior urticles  delivered,  and,  m  an  action  for 
the  purchase  price,  may  recoup  the  dumaKcs  be 
lijts  sustniiu'd"  by  reason  of  the  breach  of  the 
seller's  contract. 

(Syllabus  by  the  Court.) 
Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 
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Actttfn  bjr  D.  H.  Oftborne  &  Oo.  agalnit  A. 
Graff.  Judsmeot  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

D.  M.  Osborne  &  Ck>.  sued  Qnff  on  a  ▼«!• 
fled  account  for  binding  twine  sold  and  de- 
Itrered,  and  demanded  Jadgment  for  91,- 
dll.SO  and  Interest  Graff  filed  a  long  an- 
Bwer  alleging  In  substance  that  the  twine 
-was  bought  by  sample  from  the  agent  of 
the  plalDtlff;  that  it  was  expresslr  warrant- 
ed to  be  of  the  best  quality;  that  a  part  of 
the  twine  delivered  correq^oaded  with  the 
sample,  and  compiled  with  the  warrant7, 
but  that  14,oai>  pounds  was  wholly  uoflt  for 
the  purpose  for  which  It  was  purchased.  The 
defendant  claimed  damages  in  a  large  sum 
on  account  of  the  breach  of  the  warranty. 
A  Jury  having  been  Impaneled  to  try  the 
case,  the  burd«i  of  proof  being  on  the  de- 
fendant, he  proceeded  to  introduce  his  test!- 
mtmy.  The  defendant  himself  tot^  the  wit* 
ness  stand,  and  testified  with  reference  to 
the  transaction  between  hlms^  lutd  Wilson, 
the  agent  of  the  plaintiff,  which  resulted  In 
a  contract  fi>r  the  purchase  ot  the  twine. 
After  having  testified  to  the  ezUbttlon 
Wilson  of  various  samides  of  binding  twine, 
and  to  subjecting  them  to  tests  of  their 
str«igth,  and  stating  that  a  contract  wan 
then  made  for  the  purchase  of  tiie  twine, 
counsel  for  the  plaintiff  asked  and  was  given 
leave  to  cross-examine  the  witness  as  to  the 
contract  On  this  cross-examination  it  was 
developed  tliat  a  written  agreement  was 
made  for  the  putebase  of  "60,(HM)  Iba  silver 
binding  twine"  at  11^  cents  a  pound.  The 
contract  provided  as  to  the  time  and  man- 
ner of  payment,  and  as  to  the  delivery  and 
shlpm«it  of  the  twine,  and  was  signed  in 
the  name  of  the  plaintiff  by  Wilson,  as 
agent,  and  by  Graff,  but  provided  that  It 
slionld  not  be  valid  until  approved  by  the 
manager  or  one  of  the  offlcera  ct  the  plain- 
tiff corporation.  On  the  margin  was  writ- 
ten  a  guaranty,  in  the  following  terms: 
"The  sliver  cord  Is  hereby  gaarantled  to 
work  as  well  as  any  other  cord,  when  used 
according  to  directions.*'  The  contract  was 
dated  March  27,  18S9.  This  contract  was 
forwarded  from  Wellington,  where  It  was 
made,  to  the  office  of  ttie  plaintiff's  manager 
at  Bt  liouls,  who  erased  the  guaranty,  and 
under  date  "4-5-89,"  wrote  a  letter  to  the 
defendant  in  which  he  said,  among  other 
things:  "We  have  to  say  we  have  lirpo  case 
consented  to  any  of  our  travelen  writing 
any  kind  of  a  guaranty  on  our  twine,  sim- 
ply for  the  reason  It  is  unnecessary.  We 
deal  in  nothing  but  first-class  twine,  and 
take  every  precaution  to  get  the  best,  and, 
as  we  said  before,  it  is  quite  unnecessary 
for  us  to  make  any  guaranties.  Not  that 
we  fear  there  would  be  any  risk  in  doing  it, 
but  It  is  not  business  at  the  present  condl- 
tlcm  of  the  twine  market  as  we  can  sell 
more  twine  than  we  can  get,  and  at  better 
prices  than  those  named  you  in  your  con- 
tract You,  however,  are  not  running  any 
T.42l'.no.7 — 45 


risk  In  buying  twine  from  D.  BL  Osborne  & 
Company,  as  we  are  entirely  responsible,  and 
could  not,  at  any  price,  afford  to  sell  you 
anything  but  a  good  artlde."  On  the  re- 
ceipt ot  this  letter  the  defendant  answered 
as  follows:  "Wellington,  Kansas,  April  8th, 
1888.  D.  M.  Osborne,  St  Louis— Gents: 
Toun  of  the  Sth  Instant  came  to  hand  this 
morning.  I  had  not  read  it  before  writing 
you  earlier  in  the  day.  In  reply,  will  say 
tliat  I  will  accept  your  contract,  relying, 
however,  on  the  declaration  contained  In 
your  letter  of  the  4r-5-8B.  Respectfully, 
youni,  A.  Graff."  This  contract  and  these 
letten  bebig  read  in  evidence  by  the  plain- 
tiff, the  court  excluded  all  further  testimony 
with  reference  to  the  quality  of  the  twine 
and  its  value,  unless  the  defendant  would 
undertake  to  show  that  It  was  wholly  value- 
less  to  any  person  for  any  purpose.  The 
defendant  sought  in  many  ways  to  show 
tliat  the  twine  did  not  correiqiottd  with  th« 
sample,  and  was  not  first-class  twine,  and 
to  prove  his  damages,  but  tibe  testimony 
was  all  ruled  out  by  the  court  A  vetdlct 
was  directed  for  the  plaintiff  for  the  amount 
claimed,  and  judgment  entered  thereon. 

W.  W.  Schwlnn  and  Tom  George,  for  plain- 
tiff In  error.  C.  E.  Elliott  and  H.  L.  Woods, 
for  defendant  In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
view  we  take  of  this  case  renders  it  dnncc- 
essary  to  consider  the  subject  of  imidied 
warranties,  so  fully  and  ably  discussed  In 
the  briefs.  The  rights  of  the  parties  were 
fixed  by  the  written  contract  and  the  two 
lettera  r«id  in  evldoice.  If  the  des«rlptton 
of  the  article  sold  were  to  be  taken  solely 
from  the  contract  ot  Uarch  27th.  the  plain- 
tiff might  find  It  somewhat  dlfflcnlt  to  prove 
tliat  It  had  ever  delivered  silver  binding 
twine.  Of  course^  none  of  the  parties  to  the 
agreement  underatood  that  there  tnis  to  be 
any  sliver  in  the  twine.  This  is  made  dear 
by  the  letter  written  by  Mr.  Terpfflining,  the 
I^ntiff's  manager  at  St.  Louis,  under  date 
'*4-6-^."  This  letter,  whUe  denying  tlie 
authority  of  Wilson  to  guaranty,  and  Insiat- 
on  an  erasure  of  the  clause  written  on  the 
margin  by  him,  makes  the  direct  statement 
and  representation,  "We  deal  in  notiilng  but 
first-class  twine."  The  defendant  by  his 
tetier  of  the  Sth,  put  the  plaintiff  direetiy  on 
notice  that  be  relied  on  the  declaration  cini,- 
talned  in  Terpenniug's  letter.  As  the  de- 
fendant could  not  possibly  inspect  the  twine 
Iwfore  it  was  purchased,  lie  had  a  right  to 
rely  on  the  statement  In  the  letter  of  the 
plaintiff's  manager  as  to  the  quality  of  the 
goods  to  be  furnished.  If  the  plaintiff  fal^ 
ed  to  furnish  flrat-class  twine  as  r^resented, 
he  had  a  right  to  a  reasonable  time  after  re- 
ceipt of  the  twine  In  which  to  inspect  it  re- 
scind the  whole  contract  and  return  the 
goods  received,  or,  if  he  so  elected,  he  had 
the  right  to  retain  the  Inferior  article,  and 
recoup  the  damages  sustained  by  reason  of 
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the  failure  of  the  plaintiff  to  fnmlsh  goods 
of  the  proper  quality.  The  Judgment  la  re- 
Teraed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 


(M  Kan.  U5) 

ARKANSAS  VALLEY  TOWN  &  LAND  00. 
T.  LINCOLN. 
(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

TowK  CoMFAHiBS— Contract  to  Bbhotb  Ebtab- 
USHED  Bdsixbss — Avoidance — Breach — Meas- 

TTHB  OT  DaMAOBS  —  PrOPITB  —  EVIDBSCR. 

1.  Where  a  town  c<HQpaiiy  induced  L.  to 
remove  his  store  building  and  stock  of  goods, 
at  great  expense,  from  a  village,  a  short  tlls- 

,tance,  to  a  new  town  site,  by  a  contract  of  guar- 
anty, made  by  its  general  agent  in  the  usual 
way,  that  a  railroad  would  be  constructed  and 

■in  operation  to  the  town  site  within  a  given 
time,  snch  company  cannot  be  relieved  from  lia- 
bility for  a  breach  of  the  contract  on  the  ground 
of  the  want  of  power  to  make  it,  nor  because 
the  board  of  directors  did  not  formally  confer 
authority  on  the  general  ageat  to  enter  into  it. 

2.  Upon  the  evidence,  held,  that  the  contract 
included  the  guaranty  that  the  railroad  would 
be  bnilt  within  a  given  time. 

I  3.  In  a  contract  of  the  nature  above  stat- 
led,  where  both  parties  contemplated  the  break- 
'ing  up  of  an  established  business  at  such  vil- 
ilage,  aRsuming  that  the  new  location  would  be- 
come the  railroad  town,  and  the  contract  of 
gaaranty  is  broken,  the  railroad  never  being 
!  conatnictcd,  and  the  new  town  site,  and  L.'s 
business  there,  having  failed,  hdd,  that  in  an 
action  by  L.  against  the  town  company  to  re~ 
cover -damages  for  a  breach  of  the  contract  of 
I  guaranty  L.'8  loss  of  profits  of  hiB  eatablished 
.business  were  properly  taken  into  consideration 
in  connection  with  other  thinge  in  eatimattng 
'.the  measure  of  his  recovery. 
(Syllabus  by  the  Court) 

r  Error  from  district  court,  Obue  county; 
Frank  Doster,  Judge. 

I  Action  by  H.  S.  Lincoln  agalnat  the  Arkan- 
|aas  Valley  Town  &  Land  Company  for  breach 
of  contract  There  was  a  Judgment  tor  plain- 
tiff, and  defendant  brings  error.  AfBrmed. 
I  The  plaintiff  in  wtar  (d^endant  below)  was 
cbart«ed  as  a  coqwratlmi  Jnne  28,  1885,  its 
purposes  bdng  the  purchase  and  sale  of  real 
estate  for  tiie  benefit  of  Its  members,  the 
purchase,  location,  and  l^ng  ont  <MF  town 
^tes,  and  the  sale  and  conveyance  of  th« 
same  in  tots  and  subdlTlstons  or  othervrise,  and 
the  erection  of  buildings  and  oOier  Improve- 
ments thereon,  and  such  acts  as  might  be  deem- 
ed necrasaty  and  desirable  to  the  propor  and 
advantageous  management  of  Its  boslness,  the 
lOaces  thereof  being  at  Topefca,  Kan.,  Boston, 
Mass.,  and  such  other  places  In  the  states 
and  territories  of  the  United  States  as  might, 
from  time  to  time,  be  deemed  desirable  alcng 
or  near  the  line  of  the  Atchison,  Topeka  & 
Santa  FA  Railroad  or  Its  leased,  operated, 
connecting  or  auxiliary  lin«.  This  corpora- 
tion was  on  intimate  relations  with  the  Atchi- 
son, Tcpeka  &  Santa  F6  Railroad  Conqnny, 
some  of  Its  officers  btfng  also  officers  of  the 
railroad  company,  and  Its  geneial  office  was 
In  the  building  of  the  latter  company  at  To- 
peka. Prior  to  April,  1880,  an  auxlUary  road 
had  been  inrojected,  known  as  the  Emporia  & 


xa  Dorado  %ort  Line,  extending  from  a  point 
on  the  main  line  In  Chase  county  sontberiy  to 
a  point  called  Richards,  where  a  town  site 
was  located  within  a  mile  of  Matfield  Oreen, 
a  small  town  In  said  county.  The  dtfendant 
in  error  (plaintiff  below)  resided  at  the  latter 
place,  and  had  a  genonl  store  and  some  aOxa 
property  there.  In  April,  1886,  W.  O.  Dlck- 
Inson,  the  general  agent  of  the  town  and  land 
company,  called  upon  Uncoln  at  Matfldd 
Green,  and  entered  Into  negotiations  to  In- 
duce him  to  remove  his  store  and  idaee  of 
resldfflce  to  Richards,  which  was  then  noth- 
ing more  tban  a  paper  town  site,  constsdng  of 
farming  lands.  In  June  following,  at  request 
of  Dickinson,  Lincoln  visited  the  latter  at  his 
office  In  Topeka,  and  it  was  orally  agreed 
that  Lincoln  would  remove  his  store  build- 
ing and  stock  to  Richards,  the  town  company 
to  pay  $250  towards  tiie  eg^iense  thereof;  that 
Lincoln  should  be  the  local  agent  of  the  town 
company  at  Richards  for  the  sale  and  dona* 
tlon  of  lots,  and  to  induce  settlement  upon 
the  town  site  especially  by  the  residents  of 
Matfield  Green  and  that  11  lots  t<a  businesa 
and  residence  purposes  sfaotdd  be  convey wl 
to  Lincoln,  the  town  company  agreeing  that 
the  raUroad  should  be  built,  equipped,  com- 
pleted, and  in  (^ration  to  tUchards  by  Sep- 
tember 1,  1886.  At  this  hitervlew  and  be- 
fore, Dlcklnsmi  was  fully  informed  of  tbe  ex- 
tent and  charactra'  of  the  business  transacted 
by  Lincoln  at  Matfield  Green.  Thereafter, 
on  June  28,  1886,  Lincoln  wrote  a  letter  to 
Dickinson,  in  order  that  th^  might  under- 
stand each  oilier,  in  which  be  stated  what 
each  pn^msed  to  do;  but  he  omitted  all  men- 
tion of  tbe  railroad.  On  June  30th,  Dlckinaoa 
answered  Uncoln's  letter,  urglzig  blm  to 
more  at  tbe  earliest  practicable  moment,  and 
push  tblngs  as  rapidly  as  posrible.  and  that 
he  could  rest  assured  that  the  railroad  would 
be  bunt  and  In  operation  as  stated  in  the  con- 
versation at  Topeka,  and  that  be  woold  deed 
the  lots  as  soon  as  I4nc(dn  was  on  tbe 
ground;  and  .m  July  2,  1880^  Dickinson  sent 
to  Lincoln  an  ai^ointment  as  local  as^t  at 
Richards.  There  was  considerable  corre- 
spondence between  Lincoln  and  Dickinson  un- 
til the  latter  was  succeeded  In  office  by  R.  M. 
Splv^,  about  August  1,  1860,  when  Uie  same 
was  renewed  between  Uncoln  and  Sj^vey. 
About  July  17  to  18, 1880,  Lincoln  had  a  con* 
versatkm  with  DlcUnscm,  In  which  he  txoa  the 
latter  he  could  not  go  tm  with  the  matter  unless 
he  had  positive  assurance  that  the  raOroad 
would  be  built  to  Richards  that  fall,  and 
therenpcm  Dlckbison  said  they  would  guar> 
anty  that  the  railroad  would  be  built  to  Rlrti- 
ards  that  fall,  and  for  him  to  go  ahead.  Un- 
coln did  not  get  his  store  removed  and  com- 
pleted until  eariy  in  SeptembWj  but  be  did 
what  he  could  to  induce  peoide  in  and  about 
Matfield  Gre^  to  establish  themselves  at 
Richards,  with  only  a  small  degree  of  snc^ 
cess.  His  stock  was  of  about  fl2,000  In 
value.  For  the  last  two  or  three  ycara  of 
tiie  business  at  Matfidd  Green,  Lincoln  had 
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Mid  about  ¥30,000  votth  at  goods  annually 
at  a  proflt  of  10  per  cmt  His  store  was  at 
Blebarda  abont  a  year,  wfam  all  hope  of  the 
earty  compleUrai  of  tbe  railroad  to  that  point 
waa  abandoned,  and  be  gave  up  tbe  enterprlfle, 
bavlDg  sold  about  $5,000  worth  of  Koods  dur- 
ing the  year,  bat  without  any  proflt.  The 
cost  of  removal  of  the  building  and  stock  was 
about  $ii00,  and  tbe  buUdlng  was  depreciated 
In  value  to  tbe  extent  of  $500  to  $1,500.  The 
town  company  deeded  the  lots  to  Lincoln,  and 
also  i>ald  $250  on  tbe  cost  of  removal,  as 
agreed  upcsi.  The  railroad  was  never  com- 
pleted to  RtdiardB,  but  stopped  at  Bazaar, 
about  eight  miles  DCH*tb  of  Richards.  The 
origtnal  action  was  commenced  by  Uncoln  to 
recover  damages  In  the  sum  of  $8,700  on  ac- 
count of  the  breach  of  the  agreement  of  the 
town  company  for  the  completion  of  the  rail- 
road to  Richards.  A  trial  before  the  court 
and  a  jury  at  November  term,  1890,  resulted 
in  a  Judgment  In  tavor  of  Lincoln  for  $3,7&1.- 
66  damages  and  $134.74  cosbs. 

A.  A.  Hnrd,  W.  Llttlefleld,  and  O.  J.  Wood, 
for  plaintitr  In  error.  Madden  Bros,  and  J. 
O.  Waters,  fw  defendant  in  error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
The  first  question  concerns  the  validll^  of 
the  contract  of  guaranty  that  the  railroad 
would  be  completed  to  Richards,  and  this  In- 
clndes  tbe  power  of  the  town  company  to  en- 
ter into  such  a  contract,  and  the  authority 
of  the  general  agent  to  bind  tbe  corporation. 
If  the  coriMiratlon  had  no  right  to  build  a 
railroad,  yet,  as  a  means  of  promoting  Its 
own  Interest,  It  might  contract  with  a  rail- 
road company  for  the  extension  of  Its  road 
to  or  through  tbe  town  site,  and  aid  it  by  tbe 
doontlon  of  town  lots  or  money  (Whetstone 
V.  TTniverslty,  13  Kan.  320,  Fulton  v. 
Investment  Co.,  47  Kan.  G21,  28  Pac.  720); 
and  if,  In  order  to  Induce  settlement,  tbe 
town  company  should  guamnty  that  tbe  rail- 
road would  be  built,  and  &  person  relying 
thereon  should  be  Induced  to  settle  upon  tho 
town  site  at  great  expense,  it  could  not  be 
relieved  of  Its  obligation  on  the  plea  of  want 
of  power  (Town  Co.  v.  Morris,  43  ICan.  282, 
281.  23  Pac.  569,  and  cases  cited;  Town  Co. 
T.  KusseU,.46  Kan.  382,  26  Pac.  715;  Mound 
City  T.  Snoddy.  53  Kan.  126,  35  Pac.  1112); 
nor  could  It  escape  liability  on  tbe  ground 
that  tbe  board  of  directors  failed  to  formally 
confer  authority  on  the  general  agent  to  en- 
ter Into  the  contiuct  (Town  Co.  v.  Swigart, 
43  Kan.  202,  23  Pac.  560);  espechilly  where  It 
Is  customary  for  such  agent  to  make  and 
tbe  coriMtration  to  act  upon  such  fmntracts 
(Durham  v.  Mining  Co.,  22  Kan.,  232,  244; 
Association  v.  ^lartln,  39  Kan.  750,  18  Pac. 
941).  Bpivey  testified  that  it  was  the  custom 
of  the  general  agent  to  make  contracts  to  in- 
duce parties  to  locate  upon  the  town  sites, 
and  to  use  bis  Judgment  and  discretion  as  to 
tbe  terms  and  conditions  of  such  inducement, 
and  that  he  made  a  large  nnmber  of  such 
contracts,  and  had  authority  to  do  so. 


2.  The  town  company  claims  that  the  let- 
ters of  June  28tb  and  June  30th,  respectively, 
constitute  whatever  contract  was  made  by 
the  agent  with  Lincoln;  and,  as  the  latter 
said  nothing  abont  tbe  railroad  In  his  letter, 
there  was  no  contract  of  guaranty  of  its  com- 
pletion. These  letters  can  scarcely  be  said  to 
embrace  the  full  terms  of  the  contract,  for 
In  that  of  the  general  agent  to  Lincoln  he 
asks  him  to  rest  assured  that  the  railroad 
would  be  built  and  in  operation,  as  stated  to 
him  when  he  was  at  Topeka,  which  indicates 
that  Lincoln  had  not  covered  the  whole  sub- 
ject In  his  letter.  Besides,  the  main,  If  not 
the  only.  Inducement  to  Lincoln  to  remove 
bis  store  from  Matfleld  Green,  where  he  had 
a  well-established  business,  to  tbe  new  town 
site,  a  mile  away,  was  that  Richards  was  to 
be  the  railroad  town;  and  on  the  heading  of 
the  letter  of  Jmie  30th  by  tbe  general  agent, 
as  well  as  on  all  others  written  by  him,  was 
the  following  heading:  "Arkansas  Valley 
Town  &  Land  Company.  Town  Property  on 
tbe  lAuQ  of  the  Atchison,  Topeka  and  Santa 
F6  Itallroad  and  Auxiliary  Lines."  There 
can  be  no  doubt,  upon  the  evidence,  that  the 
contract  Included  tbe  guaranty  that  the  rail- 
road would  be  built  to  Richards,  if  not  In 
September,  at  least  In  tbe  fall  of  1886. 

3.  Tbe  evidence  and  tbe  Instructions  of  the 
court  as  to  datnages  are  complained  of. 
When  the  contract  was  entered  Into,  both 
parties  were  fully  cognizant  of  the  situation. 
The  success  of  Richards  contemplated  the 
downfall  of  Matfleld  Green,  and  neither  was 
possible  without  tbe  building  of  tbe  railroad 
to  the  former  place.  AVIth  the  railroad,  Rich- 
ards was  to  blot  out  Matfleld  Green;  with- 
out It,  no  business  could  be  established  there. 
By  tbe  procurement  of  the  general  agent, 
Lincoln  placed  bimself  In  a  hostile  attitude 
to  Matfleld  Green,  so  that  a  failure  at  Ricb- 
anla,  which  must  be  Inevitable  without  tbe 
railroad.  Involved  the  ruin  of  an  established 
and  prolitable  business.  This  brings  the 
case  within  the  rule  of  Hadley  v.  BaxeudaJe, 
9  Excb.  341,  decided  In  1851,  Barou  Alderson 
stating  the  same  as  f(rfIows:  "Where  two 
parties  have  made  a  contract,  which  one  of 
them  has  broken,  tbe  damages  which  the  oth- 
er party  ought  to  receive  in  respect  of  snch 
breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either 
arising  naturally— 1.  e.  according  to  the  usual 
course  of  things— from  such  bi'each  of  con- 
tract Itself,  or  such  as  may  reasonably  l>e 
supposed  to  liave  been  in  the  contemplation 
of  lK)tb  parties,  at  the  time  they  made  the 
contract,  as  the  probable- result  of  the  breach 
of  it."  The  damages  by  the  breaking  np  of 
Lincoln's  established  business  at  Matfleld 
Orcen  were  not  as  difficult  nor  as  uncertain 
of  measurement  as  those  in  the  cases  of 
Hoge  V.  Norton.  22  Knn.  374,  370,  and  Brown 
V.  Hadley,  43  Kan.  2(57,  271,  23  Pac.  402;  nor 
as  some  otlicrs  that  might  be  mentioned. 
Heatwole  v.  Gorrell.  35  Kan.  602,  609,  12  Pac, 
135.  Sedgwick,  in  his  work  on  Damages  (8Ui 
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Ed.  I  182),  sayB:  ''Wbere  It  clearly  appears 
that  the  defendant  has  Interrupted  an  estab- 
lished business,  from  which  the  plaintiff  ex- 
pected to  realize  proflla,  the  plaintiff  should 
recover  compensation  for  wfaaterer  profit  he 
makes  it  reasonably  certain  he  would  have 
realised.  Here,  as  elsewhere,  the  question  Is 
one  of  ftct,— whether  the  profit  can  beproTed 
with  reasonable  certainty."  And  he  cltcB  the 
case  of.  Obapman  t.  Klrby,  49  IlL  211,  217. 
219,  wbere  the  court  says:  "And  to  measure 
■nch  damages,  the  Jury  must  hare  some  basis 
for  an  estimate,  and  what  more  reasonable 
than  to  take  the  profits  for  a  reasonable 
period  n^  preceding  the  time  when  the  in- 
jury was  inflicted,  leaving  the  other  party  to 
show  that  by  depression  In  trade,  or  other 
causes,  they  would  have  been  lessT  Nor  can 
we  expect  that  in  actions  of  tiiis  character 
the  precise  extent  of  the  damages  can  be 
shown  by  demonstration.  By  this  means 
they  can  be  ascertained  with  a  reasonable 
degree  of  certainty."  We  think  tt  was  prop- 
er for  the  Jury  to  take  into  consideration  the 
loss  of  profits  incurred  by  Lincoln  In  the 
breaking  up  of  bis  established  business  at 
aiatfield  Oreen.  In  a  projected  business,  the 
loss  of  profits  Is  often  merely  conjectural, 
and  not  the  subject  of  any  reasonable  meas- 
urement. Sedg.  Dam.  {  183.  Such  was  the 
case  In  Town  Go.  t.  Leonard,  46  Kan.  354, 
357,  358,  26  Fac.  717,  and  an  exact  rule  of 
damages  was  tbere  available,  namely,  the 
cost  of  removing  the  hotel  to  Sherman  Oen- 
ter,  and  placing  it  over  a  cellar  of  equal 
size  and  a  foundation  of  similar  kind  as  It 
was  then  resting  upon  in  Itasca.  Finding 
no  material  error  In  the  record,  the  Judg- 
ment will  be  affirmed.  All  the  Justices  con- 
curring. 


(WKmL  160) 

CHRISTIE  V.  GARTER. 
(Siv>reme  Court  oi  Kansas.  Dee.  7,  IStNt.) 
Cabs  Hade— 8ettle»bitt—Noticb— Dismissal. 
A  proceeding  in  error  bronght  to  this 
court  on  a  case  made,  where  it  does  not  ap- 
pear from  the  record  or  otherwise  that  the  de- 
fendant was  present,  either  personally  or  by 
counsel,  at  the  settlement,  nor  that  notice  of 
the  time  thereof  was  served  or  waived,  nor  what 
amendments  were  allowed  or  disallowed,  will 
be  dismissed  on  motion  of  the  defendant  in 
error. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Marion  counly; 
Frank  Doster,  Judge. 

Action  by  M.  A.  Carter,  admtnlBtratrlx  of 
the  estate  of  S.  F.  Carter,  against  John  S. 
Christie.  Judgment  for  plaintiff,  and  defend- 
ant brings  eiTor.  Dismissed. 

Keller  &  Dean,  for  plaintiff  in  enor.  Jet- 
more  &  Jetmore,  fw  defoidant  in  eiror. 

MARTIN,  O.  J.  Action  was  brought  in  the 
court  below  by  the  defendant  in  error  against 
the  plaintiff  In  error  December  26,  1889,  the 
petition  stating,  among  other  things,  that  a 


partnership  was  formed  between  S.  F.  Car* 
ter  and  John  S.  Christie  June  16,  18S6,  for 
carrying  on  a  bonking  and  exchange  business, 
which  was  conducted  nntll  July  8,  1887.  when 
S.  P.  Carter  died  Intestate;  that  the  plaintiff 
was  his  widow,  and  the  administratrix  of  his 
estate;  that  Christie  ccMitlnned  to  carry  on 
the  bualnees  witbout  ai^  accounttng  until 
September  19,  1889,  when  she  made  applica- 
tion to  the  probate  court,  and  caused  a  eltatloa 
to  issue  against  him  to  execute  a  bond  as 
snrvlvlDg  partner;  that  on  September  20^ 
3889,  he  executed  sucb  bond,  and  thereafter 
claimed  to  exhibit  assets  to  the  appraisers  ap- 
pointed by  the  court,  which  exhibitloa  was 
made  Nm-ember  26,  1889,  but  she  claims  thM 
the  assets  were  not  fully  exhibited,  and  in  con- 
sequence thereof  the  net  amount  was  only 
¥7,988,  whereas,  on  a  true  showing,  about  915,- 
000  would  be  due  the  estate  of  her  deceased 
husband ;  and  that  no  accounting  had  yet  he&i 
made  by  Christie.  -  She  prayed  for  an  acconnt- 
Ing,  and  for  Judgment  for  f 15,000,  that  a  re- 
ceiver be  appointed,  etc.  A  hearing  was  had 
on  the  apidlcatlon  f<^  the  appointment  of  a  re- 
ceiver, the  defendant  objecting  to  any  testi- 
mony, for  the  reason  that  the  court  bad  no 
Jurisdiction.  On  the  bearing  the  court  refused 
to  appoint  a  receiver,  but  hdd  that  an  account- 
ing should  be  had,  and  referred  the  case  to  R 
H.  Kollock,  as  referee,  to  hear  and  r^xMt  the 
facts,  and  to  examine  the  mutual  accounts, 
to  wUcb  reference  both  parties  consented  In 
open  court.  An  answer  was  afterwards  filed,  be- 
ing a  general  denial.  The  referee  heard  the  evi- 
dence, and  made  his  retort,  and  the  defendant 
below  moved  to  dismiss  the  case  for  want  of 
Jurisdiction,  but  Judgment  was  rendered  for  the 
plaintiff  below  on  the  report,  with  a  sBi^ 
modification,  on  January  fi,  1891,  for  the  sum 
of  $11,723,  damages  and  costs,  besides  award- 
ing her  one-half  of  the  proceeds  of  certain 
accounts,  amounting  to  9895  vrtwn  collected. 
Time  was  thereupon  ^ven  the  defendant  be* 
low  to  serve  a  case  made  in  00  days,  and  the 
plaintiff  below  was  allowed  20  days  to  sug- 
gest amendments,  and  the  case  to  be  settled 
on  5  days'  notice  by  either  party.  The  time 
was  extended  March  4,  1891,  for  30  days,  and 
again,  April  3,  1891,  for  30  days,  and  the  case 
made  was  served  April  24,  1891.  The  case 
was  settled  at  Marion  August  5,  1891,  The 
questloD  argued  upon  its  merits  In  this  court 
was  as  to  the  Jurisdiction  of  the  district  court, 
In  view  of  the  matter  of  the  partnership  estate 
still  standing  open  In  the  probate  conrt,  but 
the  defendant  in  error  has  filed  and  presented 
a  motion  to  dismiss  the  petition  In  error,  <hi 
the  ground  that  she  had  no  notice  of  the  time 
of  settlement  of  the  case  made,  and  that  she 
did  not  appear  at  tbe  settlement,  and  had  no 
knowledge  thereof.  It  does  not  appear  from 
the  Judge's  certificate  who  was  present  at  the 
settlement,  but  It  is  recited  that  the  case 
made,  and  the  suggestions  of  amendments 
thereto,  were  presented,  and  such  of  said 
ameudments  as  were  proper  to  be  allowed  were 
Incorporated  in  the  case  as  parts  thereof  No 
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erldenca  was  offered  on  the  hearing  In  this  ; 
court,  and  no  admissions  were  made  toudilDR 
notice  or  appearance.  Section  5^  of  the  Civil 
Code  authorises  the  court  or  Judge  to  "direct 
notice  to  be  given  of  the  time  when  a  esse 
may  be  presented  for  settlement  after  the 
same  has  been  made  and  served  and  amend- 
ments sugg^ted."  In  Gross  T.  Funk,  20  Kan. 
<KjS,  tt  was  held  that  a  par^  cannot  ignore 
nor  tr«it  as  a.  nullity  a  notice  of  such  charac- 
ter duly  served,  although  the  time  fixed  therein 
is  earlier  thou  that  authorized  by  the  order. 
This  Is  analogous  to  the  entry  of  a  Judgment 
by  a  Justice  of  the  peace,  where  the  service 
is  made  only  two  days  before  the  time  set  for 
trial,  the  law  reqtilrlng  at  least  three  days. 
In  such  case  the  Judgment  Is  erroneous,  but  not 
void.  But  this  "Is  not  like  a  Judgment  render- 
ed upon  no  service."  Nelson  v.  Becker,  14 
Kan.  500.  The  purpose  of  notice  Is  to  give 
an  opportunity  to  the  other  party  to  appear 
and  have  his  amendments  allowed,  and,  if  no 
amendments  had  been  suggested,  or  all  ma^ 
terlal  amendments  had  been  allowed,  the  court 
could  say  that  the  failure  to  give  notice  was 
not  prejudicial.  Insurance  Co.  v.  Amlck,  36 
Kan.  90,  12  Pac.  338.  And  where  no  proper 
notice  has  been  given,  the  court  may  con- 
tinue the  settlement  until  a  luture  day,  so 
that  notice  may  be  served.  Hill  v.  Bank,  42 
Kan.  364,  22  Pac.  324.  In  this  case,  however, 
It  does  not  appear  In  any  way  that  notice  was 
ever  given  or  waived,  nor  that  the  defendant 
In  error  appeared  personally  or  by  counsel, 
nor  what  amendmeuts  were  allowed  or  disal- 
lowed. So  far  as  appears,  the  settlement  was 
made  ex  parte,  and  without  opportunity  of  the 
defendant  in  error  or  her  counsel  to  be  present 
The  motion  to  dismiss  win  therefore  be  sua- 
tained.  All  the  Justices  concurring. 

CMKaB.Ul) 

HUNT  V.  INSLKY  et  aL 
(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 
APFomTHiar  or  Odahdias — Failuri  to  Oivi 

B051>— MORXOiOB  Br  GUARDIAK. 

The  appoiDtmeot  of  a  guardian,  who  duly 
takes  the  oath  required,  and  receives  letters 
of  guardianship  tn  doe  form.  Issued  by  the  pro- 
bate court,  is  not  rendered  absolnteiv  void  by 
his  failure  to  give  a  bond,  as  required  by  section 
7,c.  46.  Gen.  St  1880.  Watts  v.  Cook,  24  Kan. 
204,  followed. 
<Syllabns  by  the  Court) 

Error  from  district  court,  Jefferson  coun- 
ty; Roljert  Crozler,  Judge. 

Action  by  George  W.  Hunt  against  J.  N. 
Insley  and  others.  Judgment  for  defend- 
ants, and  plaintlfT  brings  error.  Reversed. 

This  was  an  action  prosecuted  In  the  dis- 
trict court  of  Jefferson  county  on  a  bond  and 
mortgage  purporting  to  have  been  executed 
by  J.  N.  Insley,  as  guardian  of  Violet,  Ford, 
and  Delbert  Metzger,  and  as  administrator 
of  the  estate  of  Ell  W.  Metzger,  deceased,  to 
George  W.  Hunt,  the  plaintiff  In  error.  So 
much  of  the  facts  as  Is  necessary  to  an 
understanding  of  the  questions  decided  Is 


INSLEY.  7W 

as  follows:   EH  W.  Metzger,  a  resident  of 

Jefferson  county,  was  tn  possession  of  a 
quarter  section  of  laud  under  claim  of  title, 
a  portion  of  which  he  platted  into  town  lots. 
Some  lots  he  sold,  and  either  conveyed  by 
deeds  of  general  warranty  or  agreed  in  writ- 
ing to  80  convey.  In  an  action  prosecuted 
In  the  district  court  of  Leavenworth  county, 
it  was  adjudged  that  the  title  to  an  undi- 
vided one-half  of  this  land  was  tn  one 
George  It  Hlnes,  and  a  Judgment  was  ren- 
dered foreclosing  a  mortgage  given  by 
Hlnes,  and  directing  a  sale  of  his  Interest  tn 
the  land.  Afterwards  Metzger  died,  leav- 
ing three  minor  children  as  his  only  heirs. 
J,  N.  Insley  was  appointed,  by  the  probate 
court  of  Jefferson  county,  administrator  of 
Metzger's  estate,  and  at  the  same  time,  on 
the  application  of  one  of  the  children,  he 
was  also  appointed  guardian  of  Metzger's 
minor  heirs.  Letters  of  guardianship  were 
Issued  to  him,  but  he  never  filed  any  bond 
as  guardian.  Thereafter  Insley  filed  his  pe- 
tition In  the  probate  court  asking  authority 
to  mortgage  the  land  to  raise  the  sum  of 
$2,800,  for  the  purpose  of  buying  In  at 
sheriff's  sale  the  Hlnes  half  Interest  in  said 
land.  Thereupon  an  order  was  entered  by 
the  probate  court  authorizing  the  execution 
of  such  a  mortgage.  In  this  order  Insley 
Is  described  both  as  administrator  of  the 
estate  and  as  guardian  of  the  minora  Act- 
ing under  this  authority,  Insley  borrowed 
from  Hunt,  the  plaintiff  In  error,  $2,000,  to 
secure  the  payment  of  which  he  executed  a 
bond  and  a  mortgage  on  said  quarter  sec- 
tion of  land.  In  the  names  of  said  minor 
children,  by  himself  as  their  guardian;  also 
attaching  his  name  as  administrator  of  Metz- 
ger's estate.  The  mortgage  was  duly  pre- 
sented to  and  approved  by  the  probate  court 
of  Jefferson  county.  With  the  money  so 
borrowed  Insley  bought  In  the  outstanding 
half  interest  In  the  land,  taking  a  sheriff's 
deed  to  himself,  as  administrator  of  Metz- 
ger's estate,  for  the  use  and  benefit  of  said 
estate  and  of  his  heirs.  Since  said  pur- 
chase the  minors  have  been  In  full  posses- 
sion of  the  land  conveyed  by  the  sherlfTs 
deed.  Insley  gave  no  bond,  as  required  by 
section  15  of  the  act  concerning  guardians 
and  wards.  G.  A.  Huron  succeeded  Insley  as 
guardian  of  two  of  the  minor  dilldren,  Ilie 
district  court  made  very  full  findings  of  fact, 
and  found,  as  a  conclusion  of  law,  that  the 
bond  and  mortgage  sued  on  were  Invalid,  and 
gave  Judgment  In  favor  of  the  defendants  for 
costs. 

W.  F.  GlUuIy,  Harsball  Gepbart,  and  Oor- 
tls  &  Safford,  for  plaintiff  in  emt.  Brad- 
ford &  Huron  and  Morse  &  Morse,  toe  de- 
fendants In  error. 

ALLEN,  J.  (after  stating  the  facts).  Sev- 
oral  objections  are  urged  against  the  con- 
sideration of  the  petition  In  error  and  traps- 
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script  of  tbe  record  filed  In  this  court,  but 
none  of  them  are  valid.  The  contention  on 
behalf  of  the  defendants  In  error  is  that  the 
giving  of  a  bond  la  a  condition  precedent  to 
the  taking  effect  of  the  appointment  of  a 
guardian;  that  the  appoiutee,  although  rec- 
ognized by  the  probate  court,  has  no  right 
to  assume  any  control  over  the  estate  of  the 
minors  until  a  proper  bond  has  been  exe- 
cuted and  approved.  By  section  7  of  chap- 
ter 46  of  the  General  Statutes  of  1889,  it  is 
provided  that  guardians  appointed  to  take 
charge  of  the  property  of  a  minor  must  give 
bond,  with  surety  to  be  approved  by  the 
court.  The  only  exception  to  the  require- 
ment of  a  bond  seems  to  be  tn  the  case  of  a 
testamentary  guardian,  where  the  testator 
by  will  requests  that  no  bond  be  required. 
By  section  15  of  the  same  chapter  it  is 
provided  that,  before  any  sale  or  mortgage 
of  the  property  of  a  minor  can  be  made,  se- 
curity must  be  given,  to  the  satisfaction  of 
the  court.  In  double  the  value  of  the  prop- 
erty to  be  sold  or  of  the  money  to  be  raised 
by  the  mortgage.  Whatever  the  Individual 
views  of  the  members  of  this  court,  as  now 
constituted,  may  be  as  to  the  proper  con- 
struction of  section  15,  prior  decisions  of 
the  court  have  fully  settled  it.  In  the  case 
of  Watts  V.  Cook,  24  Kan.  204,  it  w-is  held 
that  "the  failure  of  a  guardian  to  give  se- 
curity, as  required  by  section  13,  c.  40,  Comp, 
Laws,  1879,  ui)on  an  order  for  the  sale  of 
real  estate,  will  not  render  void  a  sale  reg- 
ularly made  aud  approved."  This  decision, 
rendered  in  1880,  was  followed  In  the  case 
of  Howbert  v.  Heyle.  47  Kan.  58,  27  Pac. 
lie,  decided  In  ISill,  and  again  In  Hlggius 
T.  Reed,  48  Kan.  272,  29  Pac.  389.  While 
these  cases  refer  to  section  15  only,  in  terms, 
they  are  really  decisive  of  tlie  question  pre- 
sented in  this  case.  The  language  of  sec- 
tion 15  Indicates  much  more  strontjly  that 
the  legislature  intended  to  make  the  exe- 
cution of  a  bond  a  condition  precoileut  to 
the  right  to  convey  or  mortgage  than  that 
of  section  7  docs  that  the  giving  of  a 
bond  should  be  a  condition  precedent  to 
the  validity  of  an  appointment.  The  ap- 
pointment of  a  guardian  precedes  the  re- 
quirement of  a  boud.  There  are  cases  in 
which  110  bond  need  be  required.  If  a  bond 
Is  given  in  compliance  with  the  require- 
ments of  section  7,  under  the  decision  in  the 
case  of  MoiTis  v.  Cooper,  35  Kau.  15l(,  10 
Pac.  5SS,  the  sureties  on  such  bond  would 
not  be  liable  for  any  misnppllcalion  of  the 
funds  raised  by  a  mortgage  of  the  minor's 
estate;  the  limit  of  their  liability  extending 
only  to  the  proi>er  care  and  management  of 
the  personal  estate,  and  the  rents  and  prof- 
Its  of  the  realty.  Insley  was  appointed 
gnardiini  by  the  probate  court,  took  tlie  oath 
required  by  tlic  statute,  received  U'ltors  of 
guardianship  regular  In  form,  and  was  rec- 
ognized by  thc>  court  as  the  acting  guardian. 
It  l>elng  the  estal>1ished  law  of  this  state 
that  a  purchaser  or  mortgagee  need  not  In- 


quire whether  a  bond  has  been  given  under 
section  15,  It  logically  follows  that  he  need 
not  inquire  as  to  the  giving  of  a  bond  nnder 
section  7.  The  Judgment  Is  reversed,  with 
directions  to  enter  judgment  on  the  special 
findings  of  fact.  In  favor  of  the  plaintiff,  for 
the  amount  of  his  bond  and  Interest,  and 
foreclosing  the  mortgage  sued  on.  All  thi 
Justices  concurring.  , 


CHICAGO,  K.  &  N.  RT.  CO.  v.  MUN'Cia 
(Supreme  Court  of  Kansas.   Dec.  7.  1805.) 
New  Trial — FiNmses  aqm'sbt  Evidbncb. 

1.  Where  special  findings  of  a  jury  upon 
matters  that  are  material  to  the  controverar 
arc  contrary  to  the  testimony  given  in  the  caw, 
the  general  verdict,  upou  application  therefor, 
should  be  set  aside,  and  a  new  trial  granted. 

2.  Where  the  defense  In  an  action  to  recov- 
er for  personal  Injuries  alleged  to  have  re- 
sulted through  the  negligence  of  an  employer 
is  that  plaintiff  was  not  in  the  service  of  tlie 
defendant,  but  was  employed  by  another,  tw- 
timony  that  plaintiff  had  previouBly  brought  an 
action  against  such  other  employer  to  recover 
for  the  same  injury  is  admissible. 

(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Doniphan  coun- 
ty; R.  a  Bassett,  Judge. 

Action  by  M.  M.  Munde  against  the  Chi- 
cago, Kansas  &  Nebraska  Railway  Company. 
Judgment  for  plalntlfF,  and  defendant  brings 
error.  Reversed. 

M.  A.  Low  and  W.  F.  Evans,  for  plalntllT 
j  In  error.  P.  W.  Raymond  and  A.  Perry,  for 
I  defendant  In  error. 

I  JOHNSTOX,  J.  This  was  an  action  by 
M.  M.  Mimcie  at^lnst  the  Chicago,  Kansas  & 
Nebraska  Railway  Company  to  recover  dam- 
ages alleged  to  have  been  sustained  by  blm 
in  October,  1887.  He  was  employed  In  pro- 
curing and  preparing  stone  to  be  used  as 
ballast  upon  the  track  of  the  railway.  In 
returning  from  their  work  the  men  rode  upon 
hand  cars,  and  the  cars  Immediately  In  front 
of  the  one  on  which  Muncle  was  riding  was 
stopped  so  suddenly  that  a  coIllBlfm  resulted, 
and  he  alleges  that  he  was  thrown  against 
the  lever  of  the  hand  car  on  which  be  was 
riding,  with  great  force,  so  as  to  rapture  and 
otherwise  injure  him.  One  of  the  conten- 
tions of  the  railway  comjiany  Tvas  tiiat  Mud- 
cie  was,  not  working  for  that  company,  hut 
that  long  prior  to  that  time  the  railway  had 
l>ecn  leased  to  and  was  t)eing  operated  by  the 
Sf.  Joseph  &  Iowa  Railroad  Company.  While 
Muncle  testified  that  he  was  working  for  the 
Chicago,  Kansas  &  N'eiirnska  Railway  Com- 
pany, lie  explained  that  all  be  knew  concern- 
ing the  matter  was  that  he  was  working  upon 
a  raili-oad  of  that  name,  and  he  admitted  that 
the  pay  checks  which  he  received  for  his 
lalior  bad  printed  thereon  the  statement  that 
the  St.  Joseph  &  Iowa  Railroad  Company  was 
tlie  lessee  of  the  Chicago.  Kansas  &  Nebraska 
Railway.   Other  of  tbe  workmen  gave  evl- 
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(lenee  of  a  similar  character.  Tbe  foreman 
who  employed  them,  and  under  whose  super- 
Tiston  they  worked,  testified  that  they  were 
In  the  service  of  the  St.  Joseph  &  Iowa  Ilall- 
road  Company.  The  lease  Itself  was  Intro- 
duced in  evidence,  and  It  pui-ports  to  have 
been  execute<l  May  ir>,  1887,  The  offloers  of 
both  companies  tcstlQed  that  the  St.  Joseph 
&  Iowa  Railroad  Company  took  possession  of 
the  railroad  under  tbe  lease  on  June  1,  18S7, 
and  continued  to  operate  It  until  after  the  a)- 
leered  injury,  and  that  Muncle  and  all  others 
of  tbe  employf«  engaged  on  that  part  of  the 
railroad  were  in  tbe  service  of  the  St.  Joseph 
&  Iowa  Bnllroad  Company  during  the  entire 
mouth  of  October,  1887.  There  Is  no  dispute 
as  to  the  making  of  tbe  lease,  and  practically 
none  as  to  the  operation  of  the  railroad  by 
the  lessee  from  June  1,  1887,  until  after  tlie 
occurrence  of  the  Injury.  The  trial  court  in- 
structed the  jury  that  the  lease  was  a  valid 
and  binding  contract  between  the  companies, 
and  that.  If  the  evidence  showed  that  tbe  rail- 
road was  operated  by  the  St  Joseph  &  Iowa 
Railroad  Company  at  tbe  time  of  tbe  injury, 
and  that  Muncie  and  the  men  with  whom 
be  was  working  were  engaged  In  the  service 
of  that  company,  the  rerdlct  must  be  for  the 
defendant  company. 

'  Upon  the  evidence  the  jury  answered  cer- 
tain special  questions  as  follows:  "Question. 
Did  the  defendant  lease  its  railroad  line, 
dei>ota,  side  tracks,  spurs,  and  sidings  In 
'  Doniphan  county,  Kansas,  to  tbe  St.  Joseph  & 
Iowa  Railroad  Company  in  the  month  of  May, 
1887?  Answer.  No.  Q.  Did  the  St.  Joseph 
&  Iowa  Railroad  Company  take  iwssesaion  of 
the  railroad  lines  of  the  defendant  in  Doni- 
phan county  in  the  month  of  June,  1S8T,  and 
operate  the  same  under  tbe  lease  offered  in 
evidence  in  this  case?  A.  No.  Q.  Was  the 
St  Joseph  &  Iowa  Railroad  Company  operat- 
ing tbe  defendant's  road  In  Doniphan  county 
in  October,  1887?  A.  No."  It  Is  plain  that 
!  these  questions  are  not  answered  fairly,  nor 
In  accordance  with  the  testimony.  The  ques- 
tions Incorrectly  answered  relate  to  a  leading 
defense,  and  the  facts  Involved  in  them  were 
material  to  the  controversy.  For  some  rea- 
son the  Jury  ignored  undisputed  evidence, 
and  their  findings  indicate  that  tbe  verdict 
'  was  not  the  result  of  a  fair  consideration  of 
the  evidence,  and  that  the  defendant  did  not 
bare  an  Impartial  trial. 
]  An  objection  was  sustained  to  a  question 
propounded  to  Muncle  as  to  whether  he  had 
not  previously  brought  an  action  against  tbe 
St.  Joseph  &  Iowa  Railroad  Company  in  an- 
other county  to  recover  for  the  same  injuries. 
In  view  of  the  defense  that  was  made,  we 
think  the  question  should  have  been  allowed. 
If  Muncle  had  made  an  oral  statement  that  he 
was  Injured  while  In  the  employ  of  the  St 
Joseph  &  Iowa  Rj.Uroad  Company,  it  would 
have  been  compet»'it  testimony,  and  the  de- 
liberate act  of  the  plaintiff  In  bringing  an  ac- 
tion against  that  company  for  the  same  in- 
jury iB  DO  lesa  material  and  competent  For 


the  errors  mentioned  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  an- 
other triaL   AH  the  Justices  concurring. 


(S6  Kan.  238) 

STATE  V.  KENDALL. 

(Supreme  Coort  of  Kansas.  Dec  7,  1896.)  - 

CKimxAL  Trial— Absence  of  Defbnuint— Ho- 
TioM  TO  CoMPiLL  Ei.EUTiON— Assault  wiTn  Ik- 
test  to  Rape— Defimtios—Presumptiosb  ok 
Appeal. 

1,  In  an  Information  it  was  charged  that 
the  defendant  did  "unlawfully,  feloniously,  and 
carnally  know  and  forcibly  ravish"  a  female 
under  tbo  age  of  IS  years.  The  defendant,  as- 
naming  that  two  oITeiiiies  were  charged  In  the 
informiition,  moved  the  court  to  require  the 
Htate  to  elect  upon  which  offense  it  would  stand 
for  trial.  At  the  time  of  the  filiue  of  the  motion 
to  I'U'Ct  and  of  the  argument  thereon,  the  dc- 
fondnnt  was  not  actnnlly  present  in  court.  The 
motion  was  oTerrate<],  and  a  conviction  followed. 
Held,  that  the  abeence  of  the  defendant  during 
tbe  Bliog  bnd  arguuiL-ut  of  the  motion  is  not 
fatal  to  the  jiidguiont  of  conviction. 

'2.  In  the  absence  of  the  evidence  from  the 
record,  it  must  be  assumed  that  it  was  suffi- 
cient to  sustain  the  verdict  of  the  jury,  and 
that  it  warranted  the  giving  of  an  Instruction 
upon  an  offense  included  within  that  charged  in 
the  information. 

3.  In  instructing  the  jury  as  to  an  assanlt 
upon  the  prosecutrix  nith  an  intent  to  commit 
a  rape,  the  conrt  stated  that  if  the  defendant 
"caiiKht  hold  of  her,  and  used  force  or  vio- 
lence and  threats,  with  intent  to  carnally  know 
her,  then,  in  that  case,  you  should  find  him 
guilty  of  nu  assault  with  intout  to  commit  a 
rape,  and  in  that  cfipe  it  wotild  make  no  differ- 
ence that  he  might  have  failed  to  accomplt^ 
his  purpose."  Under  the  circumstancea  ox  the 
case,  held  not  to  he  erroneous, 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Trego  conn^; 
S.  J.  Osbom,  Judge. 

Arthur  S.  Kendall  waa  convicted  of  aasanlt 
with  intent  to  commit  rape,  and  appeals. 
Affirmed. 

John  E.  Hessin,  for  appellant  F.  B. 
Dawes,  Atty.  Gen.,  and  S.  J.  Osbom,  foe  the 
State. 

JOHNSTON,  J.  Arthur  S.  Kendall  was 
convicted  of  assault  with  Intent  to  commit 
rape  upon  the  person  of  Emma  Catbcart, 
who  was  under  the  age  of  18  years.  The  In- 
formation charged  that  be  did  "unlawfully, 
feloniously,  and  carnally  know  and  forcibly 
ravish  Emma  Catbcart;  she,  the  said  Emma 
Cathcart  then  and  there  being  a  female  un- 
der the  age  of  eighteen  years."  Because  of 
the  allCijatloD  that  force  was  used  tbe  de- 
fendant assumed  that  two  offenses  were 
charged  in  the  information,  and  moved  tbe 
court  to  require  tbe  county  attorney  to  elect 
upon  which  offense  a  trial  should  be  had. 
A  motion  to  quash  the  information  for  the 
reason  that  the  allegations  did  not  state  a 
public  offense  was  also  made  and  overruled. 
Although  there  is  a  recital  in  tbe  final  en- 
try of  judgment  that  tbe  defendant  was  pres- 
ent In  person  and  by  counsel  during  all  the 
proceedings  bad  npon  the  trial  of  the  case, 
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It  iB  stated  In  another  part  ot  the  record  that 
at  the  time  of  the  filing  of  the  motion  to 
elect  and  the  argument  thereon  the  defend- 
ant was  aot  actually  present  In  court.  It  is 
contended  that  the  absence  of  the  defendant 
during  the  filing  and  argument  of  the  mo- 
tion is  fatal  to  the  judgment  of  conviction. 
It  is  provided  that  "no  person  Indicted  or 
Infmned  against  for  a  felony  can  be  tried 
unless  he  be  i>er8onally  present  during  the 
trial."  Crim.  Code,  §  207.  A  trial  is  a  Ju- 
dicial examination  of  the  Issues,  whether  of 
law  or  <tf  fact,  in  the  action  (Civ.  CoAe,  S  205). 
and  In  every  step  of  a  trial  for  a  fdony  the 
accused  has  an  undoubted  right  to  be  pres- 
ent, and  be  heard  by  himself  and  counsel,  or 
^ther.  All  preliminary  motions  do  not  con- 
stitute a  part  of  the  trial,  and  a  hearing  of 
the  motion  to  elect  cannot  be  regarded  as 
the  trial  of  an  Issue  In  the  case.  The  allega- 
tion in  the  Information  that  force  was  used 
by  the  defendant  ^s  unnecessary,  and  may 
properly  be  treated  as  surplusage,  and  In 
that  view  a  hearing  of  the  same  becomes  un- 
important. Under  the  statutory  provisions 
referred  to.  It  would  appear  that  the  pres- 
ence of  the  defendant  'waa  necessary  upon 
the  hearing  of  a  motion  to  quash  the  Indict- 
ment or  Information.  A  motion  to  qunsh  the 
charge  or  Information  Is  an  issue  Joined  be- 
tween the  state  and  the  defendant.  It  In- 
Tolves  the  (lupstion  of  the  gnllt  or  Innocence 
of  the  defeudant,  and  the  determination  of 
the  motion  may  finally  dispose  of  the  prose- 
cution. It  Is  claimed  tliat  the  defendant  waa 
not  present  during  the  argument  of  the  mo- 
tion to  quash  the  lufonnatlnn,  but  the  rec- 
ord does  not  sustain  the  claim.  A  fair  in- 
terpretation of  the  same  Is  tliat  the  defend- 
ant was  present  in  person  during  all  the  pro- 
ceedings of  the  trial,  except  during  the  filing 
and  argument  of  the  motion  to  elect. 

It  is  contended  that  some  portions  of  the 
charge  were  inappropriate  and  erroneous, 
and  from  the  language  used  by  the  court  it 
is  claimed  that  there  could  have  been  no 
evidence  to  sustain  the  charge  of  an  attempt 
to  commit  a  rape.  The  evidence  in  the  case 
was  not  preserved,  and  tvc  have  no  means 
of  knowing  what  It  was,  nor  whether  It  jus- 
tlfled  the  instructions  that  wore  given.  The 
claims  of  tlie  prosecutrix  and  of  the  defeud- 
ant in  respect  to  the  matter  are  stated  In 
the  instructions,  but  whetlicr  their  testimony 
acconlcd  with  their  claims  does  not  appear. 
In  the  absence  of  the  evidence,  we  must  as- 
sume that  it  was  sufficient  to  sustain  the 
verdict  of  the  jury,  ami  tliat  It  wnn-imfed  the 
giving  of  an  Instruction  as  to  what  would 
constitute  an  attempt  to  commit  rape,  as 
well  as  one  In  regard  to  the  coniploted  sex- 
ual act.  It  Is  argued  that  the  one  given  con- 
cerning an  attempt  must  he  held  to  be  in- 
correct in  any  case.  The  court  Instructed 
tiiat:  "The  charge  In  the  Information  in  this 
case  not  only  Includes  a  charge  of  rape  upon 
the  said  Enmia  Cathcart.  but  it  also  Includes 
the  charge  of  assault  with  intent  to  commit 


rape  npon  her,  and  although  yon  should  have 
a  reasonable  doubt  as  to  whether  the  de- 
fendant actually  committed  a  rape  upon  her, 
yet  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  he  made  an  assault 
upon  her  with  the  Intent  to  commit  a  rape, 
—that  is,  that  he  canght  hold  of  ber,  and 
used  force  or  violence  and  threats  with  the 
Intent  to  carnally  know  her,— then  and  tn 
ttiat  case  you  should  find  him  gnilty  of  an 
assault  with  Intent  to  commit  a  rape,  and  In 
tliat  case  It  wonld  make  no  difference  that 
he  might  have  failed  to  accomplish  hie  pur* 
pose."  A  fnller  definition  as  to  what  would 
constitute  an  assault  with  lnt«it  to  commit 
a  rape  might  have  been  given,  but  no  mcb 
insti-uctlon  was  requested,  and  the  d^mdant 
has  no  ground  to  complain  of  the  one  given. 
It  Is  argued  that  in  all  such  cases  there  most 
be  present  not  only  the  Intent  to  commit  the 
offense,  but  some  act  towards  Its  commis- 
sion. If  the  defendant  canght  hold  of  the 
prosecutrix  with  Intent  to  carnally  know 
her,  and  used  force  or  violence,  together  vlth 
threats,  for  the  piu*pose  of  obtaining  sexnal 
Intercourse  with  her.  It  cannot  be  said  that 
there  were  no  overt  acts  towards  the  com- 
mission of  rape,  and  further,  that  the  at- 
tempt had  not  progressed  sufficiently  towards 
execution  to  show  the  criminal  intent  of  the 
defendant  The  prosecutrix  being  under  18 
years  of  age,  and  under  the  law  deemed  In- 
capable of  giving  consent,  the  mle  insisted 
upon  by  the  defendant  with  respect  to  con- 
sent, force,  and  resistance  la  inapplicable. 

In  one  of  the  Instructions  some  strong 
language  is  used  by  the  court  In  characteris- 
ing the  offense  of  rape,  and  of  this  complaint 
is  made.  The  language,  however,  is  mainly 
the  same  as  is  used  In  one  requested  by  the 
defendant,  and,  while  It  might  well  have  been 
omitted  from  the  charge,  we  are  satisfied 
that  no  prejudice  resulted  to  the  defendant 
thoreftom.  We  find  nothing  in  the  record 
that  warrants  a  reversal,  and  therefore  the 
Judgment  of  the  district  court  will  be  af< 
firmed.  All  the  Justices  concurring. 


(SB  Kan.  174) 

O.  G.  EARNED  MERCANTILE,  UEAL-ES- 
TATE  &  LlVE-STOCIt  CO.  v.  OMA- 
HA. H.  &  G.  R.  CO. 

(Supreme  Conrt  of  Kansas.  Dec.  7.  ISBS.) 

Eminent  Domain— Repokt  or  CoumssiONEKS— 
Co.nclu8ive:«ess. 

The  nature  and  extent  of  the  rights  and 

prtsrnieutu  nc<iiiirod  hy  a  railroad  compnny  by 
the  condemnation  of  lands  for  the  purposes  of 
its  road  must  bo  definitely  shown  in  the  writtea 
report  of  their  proceedinss  filed  by  the  com- 
misHioners  who  make  the  condemnation.  The 
report  munt  show  what  le  taken,  and  what  the 
laurlowuer  parts  with.  Nothing  is  taken 
implication  or  iotendDieiit,  and  parol  evidence  to 
hIiow  that  the  coiumissioners  intended  to  con- 
demn other  land,  not  included  tn  their  report, 
is  inndmissible. 

(Sj-llabua  by  the  Court) 
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Error  from  district  court,  Kingman  county; 

&.  W.  I^sUe,  Judge. 

Action  by  the  C.  G.  Larned  Mercantile, 
Real-Estate  &  Ijlre-Stock  Company  against 
the  Omaha,  Hutchinson  &  Gulf  Railroad 
Ck>mpany.  Judgment  for  defendant,  and 
plaintifF  brings  error.  Eeversed. 

The  plaintiff  in  error  brought  suit  In  the 
district  court  of  KlDgman  county  against 
the  defendant  In  error  to  recover  damages 
for  an  alleged  trespass  on  the  S.  W.  %  of 
section  27,  township  30,  range  7,  by  entering 
thereon  and  constructing  a  railroad  across 
it.  The  defendant  answered,  setting  up  cer- 
tain condemnation  proceedings  by  the  board 
of  county  commlBsloners,  and  alleging  that 
the  land  was  duly  condemned,  but  that  the 
commiBsioners,  by  mistake  and  inadvert- 
ence, omitted  from  their  report  the  descrip- 
tion of  said  tract  of  land;  that  the  ralue 
of  the  land  taken,  and  the  damages  to  the 
remainder,  through  the  W.  %  of  the  S.  W. 
%  of  the  N.  W.  %  and  the  S.  W.  U  of  said 
section  27  were  assessed  together,  amount- 
ing to  ¥500.  and  by  mistake  only  the  ^ 
acres  out  of  the  N.  W.  %  was  Included  In 
the  report.  The  plaintiff  replied,  denying 
any  condemnation  of  right  of  way  orer  the 
S.  W.  ^.  On  the  trial  the  defendant,  over 
the  objection  of  the  plaintiff,  was  permitted 
to  prove  by  the  members  of  the  board  of 
county  commissioners  that  they  intended  to 
Include  the  S.  W.  ^  In  their  report,  and 
that  It  was  omitted  therefrom  by  mistake. 
The  court  instructed  the  jury  as  follows: 
"Yon  are  further  instructed  that  If  you  find 
that  the  defendant  caused  to  be  condemned 
said  right  of  way  over  the  premises  in  cou 
troversy,  but  further  find  that  by  mistake 
said  commissioners  failed  to  file  with  their 
report,  and  as  a  part  thereof,  a  description 
of  said  premises,  then  the  mere  fact  that 
said  commissioners  bo  failed  to  report  that 
part  of  their  proceedings  wherein  they  con- 
demned said  right  of  way  over  said  laud 
would  not  Invalidate  their  proceedings,  if 
yon  find  from  the  evidence  that  in  the  as- 
sessing of  said  damages  said  commissioners 
actually  considered  and  took  into  account  the 
injury  done  to  said  premises;  and  if  the 
statute,  as  above  explained,  has  been  other- 
wise complied  with,  and  the  damages  as- 
sessed for  said  premises  paid  to  and  receiv- 
ed by  plaintiff,  then  your  verdict  should  be 
for  the  defraidant." 

P.  B.  GlUett,  P.  B.  Glllett,  and  M.  D.  Lib- 
by,  for  plaintiff  In  error.  Honk  &  'White- 
law,  for  defendant  In  error. 

AIXBN,  3.  (after  stating  the  facts).  A 
railroad  company  seeking  to  condemn  land 
for  a  right  of  way,  or  other  uses  connected 
with  the  construction  and  operation  of  its 
railroad,  under  the  statute,  takes  only  a 
right  to  the  use  of  such  land  as  is  definitely 
described  in  the  report  of  the  commissioners. 
The  concealed  purposes  or  Intentions  of  tb« 


representatives  of  the  company  or  of  the 
board  of  commissioners  can  confer  no  rights. 
The  landowner  may  rely  implicitly  on  the 
report  filed.  The  commissioners  In  this  case 
condemned  a  right  of  way  across  20  acres 
only.  The  law  requires  the  commlssloneri) 
to  embody  their  doings  in  a  written  report, 
and  to  file  the  same  with  the  county  clerk. 
This  report  becomes  the  evidence,  and  the 
only  evidence,  of  their  doings.  State  v.  Ar- 
mell,  8  Kan.  288;  Relsner  v.  Railroad  Co..  27 
Kan.  382;  Railroad  Co.  v.  Grovter,  41  Kan. 
6S5,  21  Pac.  779.  The  Judgment  Is  reversed, 
and  a  new  trial  ordered.  Ail  the  Justices 
concnrrlng. 


(Se  Kan.  H7) 

FIRST  NAT.  BANK  OB*  STEVENS  POINT, 
WIS.,  V.  UARTIN. 
(Supreme  Court  of  Kansas.  Dec.  7,  1895.)  ; 
Action  on  Fobgbd  Note  —  Ratification  —  Sdf- 

PIOIBNCT  of  EtiDBNCE.  | 

la  an  action  on  a  note  against  the  al- 
leged maker  it  appeared  that  defendant  was 
president  of  a  bank,  and  that  in  hia  absence  the 
cashier  executed  the  note,  put  on  it  the  bank's 
and  his  own  indoraement,  and  sent  it  to  tfie 
caahier  of  another  bank;  but  there  was  no  I 
proof  that  defendant,  the  bank,  or  even  the 
cashier,  obtained  any  benefit  from  the  money, 
obtained  for  the  note  by  the  caahier  to  whom 
it  was  sent,  field,  that  defendant  was  not  lia- 
ble on  the  ground  of  ratificati<m. 

Brror  from  district  coor^  Thomas  conn' 
ty;  Oharles  W.  tolth,  Jndge. 

Action  by  the  First  National  Bank  of  Ste- 
vens Point,  Wis.,  against  O,  H.  Martin  on  a 
promissory  note,  l^ere  was  a  Judgment  for 
defendant^  and  plaintiff  brings  error.  Af-' 
firmed. 

D.  0.  Tlllotaon.  for  plaintiff  in  error.  B. 
A  McMath,  for  defendant  In  error. 

PER  CURIAM.  The  plaintiff  In  error, 
brought  its  action  against  the  defendant  In 
error  to  recover  upon  a  promissory  note  of 
date  March  1,  1889,  for  $3,000,  payable  to 
the  Hall  and  Martin  Bank  of  Colby,  signed 
by  C.  H.  Martin,  and  Indorsed,  "The  Hall 
and  Martin  Bank,  by  E.  A.  Hall,  Cashier," 
and  "E.  A.  Hall."  It  was  alleged  that  the 
Hall  and  Martin  Bank  indorsed  and  trans- 
ferred said  note  on  or  about  March  4,  1889, 
to  M.  B.  Abell,  for  $2,822.35,  and  that  Abell 
sold,  transferred,  and  delivered  the  same  to 
the  plaintiff  on  or  about  filarch  8, 1889,  for  a 
valuable  consideration.  The  defendant  ad- 
mitted the  execution  of  a  note  of  the  date, 
amount,  and  description  set  forth  In  the  pe- 
tition, but  denied  that  the  note  sued  upon 
was  the  same  one  that  was  executed  by  him; 
and  further  alleged  that  the  note  which  be 
made  was  without  consideration,  and  was 
executed  for  accommodation  only,  upon  the 
representation  of  E.  A  Hall,  cashier,  that  it 
was  to  be  used  for  the  purpose  of  taking  up 
a  certificate  of  deposit  of  like  amount,  the 
holder  having  consented  to  surrender  the 
same  in  exchange  for  such  note;  and  that 
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this  representation  of  Hall  was  false  and 
fraudulent.  Tbe  defendant  was  the  preel- 
tlent  of  the  Hall  and  Martin  Bank,  but  had 
little  to  do  with  Its  active  management. 
During  the  latter  part  of  February  and  the 
earlier  days  of  March  he  was  in  the  neigh- 
borhood of  Clifton,  Kan.,  on  business,  and 
while  there,  it  would  seem  from  the  evi- 
dence, that  Hall  executed  a  $3,000  note  with 
the  name  of  the  defendant  signed  thereto  as 
maker,  and  also  a  property  statement,  pur- 
porting to  be  signed  by  the  defendant,  both 
of  which  were  sent  to  James  S.  Warden, 
then  cashier  of  the  National  Exchange  Bank 
at  Kansas  City,  Mo.,  and  that  Hall  also 
wrote  to  the  defendant,  Inclosing  a  note 
ready  for  his  signature,  and  requested  him 
to  sign  and  return  it;  but  the  defendant  re- 
tained It  until  he  got  back  to  Colby,  and  on 
March  oth  he  executed  the  same,  on  the  rep- 
resentation of  Hall  as  before  stated.  It  is 
probable  that  Hail  intended  to  substitute 
this  note  for  the  other  one  which  he  had 
signed  and  forwarded  to  Warden.  On  March 
Ist  Hall  entered  on  the  books  a  note  of  the 
same  description  and  date.  Whether  the 
plaintiff  obtained  the  genuine  note  or  the  one 
which  had  been  signed  by  Hall  was  the  prin- 
cipal question  in  the  case.  Abell  testified 
that  he  often  negotiated  for  notes  on  prop- 
erty statements  and  descriptions  before  the 
arrival  of  the  paper,  and  that  he  sometimes 
sold  tlie  same  In  like  manner.  It  Is  shown 
beyond  question  that  the  genuine  note  was 
not  executed  until  March  oth,  although  dated 
March  Ist;  and  In  answer  to  a  particular 
question  of  fact  submitted  by  the  plaintiff 
the  jury  found  that  the  name  signed  to  tlie 
note  sued  on  was  not  the  genuine  signature 
of  the  defendant,  and  tljis  finding  Is  support- 
ed by  a  preponderance  of  the  evidence.  A 
singular  circumstance  disclosed  by  the  rec- 
ord is  that  suit  is  brought  on  an  instrument 
containing  no  words  of  negotiability  and  no 
guaranty  of  payment,  while  the  evidence  as 
to  the  note  held  by  the  plaintiff  Is  that  It 
was  payable  to  the  order  of  the  Hall  and 
Martin  Bank,  and  a  guaranty  of  payment 
was  written  on  the  back  thereof;  and  these 
variances  between  the  allegations  and  the 
proofs  are  In  no  way  explained.  Several 
questions  have  boon  ably  argued  by  counsel 
for  plaintiff,  which,  in  view  of  the  restric- 
tions contained  In  the  record  as  to  the  ques- 
tions to  be  presented,  and  the  further  finding 
of  the  jury  that  the  note  sued  on  was  not 
the  genuine  paper  executed  by  the  defend- 
ant, we  deem  unnecessaiy  to  consider.  The 
plaintiff  claims,  among  other  things,  that, 
even  if  the  note  sued  on  was  a  forgery,  the 
defendant  ratified  the  same  by  an  accept- 
ance of  the  benefits  of  the  money  received 
fi*oui  Abell,  but  there  is  no  proof  that  the 
defendant,  tbe  Hall  and  Martin  Bank,  or 
even  Hall,  received  any  benefit  from  the 
money  which  Warden  obtained  for  the  note, 
and  the  defendant  knew  nothing  of  the  ex- 
istence of  the  note  Which  Hall  had  signed^ 


and  which  It  seems  from  the  findings  of  the 
Jury  must  be  the  one  upon  which  suit  was 
brought.    The  Judgment  must  be  affirmed. 


(H  Kan.  117) 
STATE  V.  WOODROW. 
(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

FOROBBY— VaRIANCB. 

An  Information  for  forgery  in  the  third 
degree,  drawn  under  section  ISTi  of  the  crimn 
act  (paragrnph  2272,  Gen.  St.  1880).  degeribeil 
tbe  destroyed  instruments,  by  their  purport,  as 
two  certain  promissory  notes,  one  made  by  "J. 
S.  Reppy,"  for  $80.  and  the  other  by  "J.  L. 
Cecil,''  for  $75;  bnt  the  proof  was  that  the  $8<) 
note  was  made  by  J.  1.  liip^ey.  and  the  $75 
note  by  J.  S.  Cecil,  and  that  $4  had  been  paid 
and  credited  on  the  latter.  No  evidence  was 
offered  tending  to  show  the  identity  of  ".T.  S. 
Keppy"  with  "J.  I.  Rippey,"  nor  that  of  "J. 
L.  Cecil"  with  "J.  S.  Cecil,"  and  objection  as 
to  these  variances  was  daly  and  seoaonably 
urged,  but  no  application  was  made  to  amend 
the  information.  Held,  that  the  varlancest  be- 
ing in  no  way  cnred,  were  fatal. 
(SyilaboB  by  the  Court.) 

Appeal  from  district  court,  Reno  ctninty; 
P.  L.  Martin,  Judge. 

W.  A.  Woodrow  was  conTlcted  of  forgery, 
and  appeals.  Reversed. 

Rose  &  Roberts,  for  appellant.  F.  B. 
Dawee,  Atty.  Gen.,  L.  M.  FaU,  and  C.  M. 
Williams,  for  tbe  State. 

MARTIN,  C.  J.  At  March  term,  lSSr>,  the 
defendant  was  convicted  of  forgery  in  the 
third  degree,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  a  term  of  two  years, 
under  section  135  of  the  crimes  act  (para- 
graph 2272,  Gen.  St  1880);  the  offense  be- 
ing accomplished  by  burning  and  totally  de- 
stroying and  obliterating  two  certain  prom- 
issory notes,  one  of  them  alleged  in  the  in- 
formation to  have  been  made  by  one  J.  S. 
Reppy,  for  $80,  jwijable  to  the  defeudant. 
W.  A.  Woodrow,  or  order,  and  by  him  to- 
dorseil  and  delivered  to  Sarah  B.  Charles, 
and  the  othet  made  by  J.  L.  Cecil,  for  $75, 
payable  to  sold  defendant  or  order,  and  by 
him  indorsed  and  delivered  to  said  Sarah  E. 
Cliarles.  ITie  Instruments  were  described  in 
the  Information  only  by  their  purport.  It  be- 
ing alleged  that  the  tenor  could  not  be  set 
out,  by  reason  of  the  destruction  and  oblit- 
eration aforesaid.  A  motion  to  quash  the  in- 
formation on  the  ground  of  vagueness  and 
uncertainty  as  to  the  Instruments  destroyed 
was  overi-uled.  On  the  trial  it  was  shown 
that  the  maker  of  the  $80  note  was  "J.  I. 
Rippey,"  and  that  the  maker  of  the  ?75  note 
was  "J.  S.  Cecil,"  and  that  $4  had  been  paid 
and  cre<lite<l  on  It.  Upon  the  close  of  the 
evidence  for  the  state,  tiie  defendant  moved 
the  court  to  iustnict  the  jury  to  return  a  ver- 
dict of  not  guilty,  said  motion  being  based 
principally  upon  the  variances  between  the 
allegations  and  the  proofs,  which  were  fipe- 
ciflcally  stated  In  the  motion;  but  this  was 
oveiTUled,  and  after  all  the  evidence  bad 
been  introduced  the  defaidaat  asked  an  in- 
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etructloD  to  the  same  eCFect  on  like  grounds, 
but  this  was  refused.  No  evidence  was  of- 
fered tending  to  sbow  tlie  Identity  of  "J.  S. 
Reppy"  with  "J.  I.  RIppey,"  nor  that  of  "J. 
L*.  C'eoil"  with  "J.  S.  Cecil,"  and  no  applica- 
tioD  was  made  to  amend  the  Information. 
It  will  be  observed  that  the  Christian  names 
were  Indicated  only  by  initials.  Under  the 
authorities  the  variance  between  the  alloga- 
tlons  and  the  proofs  was  fatal,  and  nothing 
was  done  or  attempted  to  cm-e  the  mistakes 
of  the  prosecutor  in  drawing  the  iDformatioo. 
In  Porter  v.  State,  15  Ind.  433,  the  counter^ 
felt  notes  were  described  as  lULyable  to  "E. 
Lymour,"  while  those  offered  in  evidence 
were  payable  to  *'B.  Seymour."  The  va- 
riance was  held  fatal,  and  the  judgment  of 
conviction  was  reversed.  In  Tount  v.  State, 
64  Ind.  443,  an  indictment  for  the  forgery 
of  a  promissory  note  payable  to  and  indorsed 
by  "E.  J.  Schweitzer"  alleged  that  the  of- 
fense was  committed  with  intent  to  defraud 
"Emily  J.  Schweitzer,"  and  it  was  held  had. 
In  State  t.  HoHseal,  3  Brev.  219,  the  forgery 
charged  was  in  signing  the  name  of  Na- 
thaniel Durkie,"  with  intent  to  defraud  him, 
but  tlie  signature,  as  set  out  by  tenor,  was 
"N.  Durkie";  ami  it  waa  adjudged  that  the 
repugnancy  was  fatal  to  the  Indictment,  and 
Judgment  was  arrested.  In  McCIellan  v. 
State,  32  Ark.  609,  the  defendant  was  pros- 
,ecuted  for  forging  two  orders  purporting  to 
be  signed  by  "Richard  Hudglns,"  but  the 
signature  to  the  instruments,  set  forth  by 
I  their  tenor,  was  **Richard  Hudgson";  and  a 
conviction  i^n  the  information  was  set 
.aside,  and  a  new  trial  granted.  In  Murphy 
,T.  State.  6  Tex.  App.  654,  It  was  charged 
,that  the  forged  Instrument  was  signed  "Pat 
Wbelan,"  and  proved  that  It  was  signed  "P. 
IWhelan"  or  "D.  Whehin";  and  the  court 
held  that  this  was  a  fatal  variance,  and  the 
Judgment  of  conviction  was  reversed.  In 
Westbroofc  v.  State,  23  Tec.  App.  401,  6  8. 
W.  248,  where  It  was  charged  that  the  In- 
strument purported  to  be  the  act  of  "G.  J. 
Chapman,"  but  In  setting  out  Its  tenor  the 
signature  was  given  aa  "0.  J.  Chatman,"  the 
IncUctment  was  held  bad  for  repugnancy,  al- 
though It  was  not  attacked  in  the  trial  court 
nor  tn  the  court  of  api)eai8,  and  the  Judg- 
ment Was  reversed  and  the  case  dlRmlssetl. 
In  Brown  v.  People,  60  111.  344,  where  the 
Indictment  set  out  the  name  signed  to  the 
forged  instrument  as  "Otha  Carr,"  It  was 
held  not  to  be  supported  by  the  Instrument 
offered  In  evidence,  signed  by  "Oatha  Carr." 
In  V.  S.  V.  Keen,  1  McLean,  429,  440,  441. 
Fed.  Cas.  No.  15.510,  It  was  held  that  a  draft 
signed  "Jos.  Johnson,  President,"  was  not 
admissible  In  evidence  under  a  count  alleging 
It  to  be  signed  "Joseph  Johnson."  It  may 
be  said  genmUly,  in  criminal  pleadings  as  to 
forgery,  that  r^gnancy  between  the  pur^ 
2)ort  and  tenor  clauses,  as  to  the  slgnatore 
of  the  Instmmrait  allured  to  be  forged,  or  a 
variance  between  the  allegation  and  the  proof 
In  that  respect,  Is  fatal,  nnless  cured  by  al- 


legation or  evidence  showing  that  the  repug- 
nancy or  the  variance  Is  apparent  only,  and 
not  real,  or  that  the  diflCcrent  names  are  used 
to  describe  the  same  person.  In  giving  the 
purport  of  a  promissory  note,  the  name  of 
the  maker  Is  descriptive  of  the  forgery  al- 
leged, and  it  must  generally  be  proved  as 
laid.  Even  In  a  case  of  larceny  this  court 
held  that  evidence  that  the  property  stolen 
was  that  of  "J.  SI.  Wandier"  did  not  support 
the  allegation  that  it  belonged  to  "Michael 
Wandier."  There  was  no  evidence  that  "J. 
M.  Wandier"  was  the  same  person  as 
"Michael  Wandl«-,"  and  the  judgment  was 
reversed,  and  a  new  trial  granted,  because  of 
the  variance.  State  v.  Taylor,  15  Kan.  319. 
Mere  differences  in  the  spelling  or  pronun- 
ciation of  the  name  of  a  third  person,  aa  stat- 
ed in  an  information  and  by  the  witnesses 
In  a  criminal  case,  are  not  fatal,  where  the 
person  is, so  well  described,  and  his  name  bo 
given,  that  hiB  Identity  cannot  be  mistaken, 
as  held  In  the  murder  case  of  State  v.  Witt, 
34  Kan.  488,  8  Pac.  7C9.  Nor  is  this  like 
the  case  of  the  omlssicHi  of  the  middle  Initial, 
where  the  first  name  Is  given  in  full,  and  the 
party  is  generally  known  by  such  first  Chris- 
tian name,  as  In  the  false  pretenses  case  of 
State  V.  Gordon,  55  Kan.  — ,  42  Pac.  340. 
On  account  of  the  variances  between  the 
allegations  and  the  proofs,  which  were  In 
no  way  cured,  the  Judgment  must  be  re- 
versed, and  a  new  trial  granted.  All  the 
Justices  concurring. 

(56  Kan.  187) 

TOPEKA  WATER  SIIPPLT  CO.  v.  ROOT. 

(Supreme  Court  of  Kansas.   Dec.  7,  1S95.) 

VSNDOR  AVit  PuRcnASBB— Specific  Pkbformascs 
— P A RTiRs— Lunatics — Restobatios  to  Rsaboh 

—  HoMtCaTBAD  —  COSTRACTB  —  MCTUALITT  —  AT- 

TORNE  IS— Contract  for  Compensation. 

1.  Whore  A.  makes  a  written  contract  for 
a  sale  of  real  property  to  B.,  which  Is  forthwith 
placed  on  record,  and  afterwards  conveys  the 
property  to  C,  who  haya  with  constractive  no- 
tice of  the  rights  of  B.  under  his  contract,  kdd, 
that  an  action 'to  compel  a  conveyance  of  the  le- 
pnl  title,  after  full  performance  of  his  part  of 
the  Contract  l>y  B.,  may  bo  maintained  against 
C,  and  that  A.  is  not  an  indispensable  party  to 
the  action.  Johnston,  J.,  dissenting. 

2.  Where  a  person  has  been  duly  adjndged 
insane,  but  no  guardian  of  her  person  and  es- 
tate has  been  appointed  by  the  probate  court, 
and  where  such  person,  after  having  been  com- 
mitted to  the  insane  asylnm,  is  discbarged  in  an 
Improved  condition,  and  afterwards  entirely  re- 
covers her  reason,  held,  that  a  contract  entered 
into  by  her  more  than  sevon  years  after  such  ad- 
judication of  insanity^  and  after  auch  entire  re- 
rovery  of  her  reason,  is  valid,  without  any  adju- 
dication by  the  proliate  court  that  such  per- 
son has  been  restored  to  reason. 

3.  In  the  absence  of  any  proof  on  the  snb- 
Ject.  a  tract  of  land  will  be  presumed,  for  the 
purpoaes  of  determining  the  extent  of  a  home- 
stead exemption,  to  be  outside  the  limits  of  an 
incorporated  city;  and  whore  it  appears  that 
an  mrdinance  extending  the  boundaries  of  a 
city  entirely  around  the  tract,  which  was  an 
inland,  was  passed  by  the  city  coancil,  but  that 
the  tract  was  never  platted  Into  lots,  and  that 
the  owner  never  consented  In  any  manner  that 
audi  land  diould  be  included  within  th«  dty* 
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In  the  absence  of  any  farther  showing,  it  is 
held  that  each  land  did  not  become  a  part  of  the 

city. 

4.  To  reduce  the  homestead  ezemption  to 
one  acre  it  is  not  sufficieot  that  the  land  be  en- 
tirely surrounded  by  the  exterior  limits  of  an  in- 
corporated city,  but  it  must  be  Included  in  and 
become  a  part  of  the  city. 

5.  Where  one  party  agrees  to  convey  lands, 
in  consideration  of  services  to  be  performed 
by  the  other,  there  is  no  soch  lack  of  mntuality 
In  the  contract,  after  snch  services  have  been 
fully  performed,  as  will  necessarily  defeat  an 
action  for  specific  performance  of  uie  contract. 
Johnston,  J.,  dissenting. 

6.  R.  &  O..  attorneys  at  law,  entered  into  a 
contract  with  F.  and  wife,  by  which  they  aiireed 
to  prosecute  an  acti<m  to  flnal  determination  for 
the  recovery  from  the  defendant  of  a  tract_  of 
land  which  was  the  homestead  of  F.  and  wife. 
In  consideration  of  such  services,  F.  and  wife 
agreed  to  convey  to  them  one-half  of  the  prop- 
erty. After  suit  had  been  brought  and  prepared 
for  trial,  a  settlement  was  eEEected  between  the 
defendant  and  P.  and  wife.  The  pending  ac- 
tion was  dismissed,  and  P.  and  wife  conveyed 
the  land  to  the  defendant  Held  that,  in  this 
action,  brought  by  R.,  who  has  succeeded  to  all 
the  rights  of  C,  to  compel  a  conveyance  by  the 
defendant  In  the  former  suit  of  one-half  of  the 
land,  tbia  court  cannot  say.  In  opposition  to  the 
findings  of  the  trial  court,  that  the  contract 
was  BO  unjust  and  inequitable  that  enforcement 
thereof  will  be  refused. 

7.  The  reasonableness  or  nnreasonableness 
of  such  a  contract  ia  not  to  be  determined  sole- 
ly by  the  value  of  the  services  actually  ren- 
dered, and  the  value  of  the  property  to  be  con- 
veyed; nor  will  a  settlement  made  between  the 
parties  at  an  early  stage  of  the  litigation  nec- 
essaHly  deprive  the  attorneys  of  their  rights 
under  the  contract,  and  compel  thorn  to  resort 
to  an  fiftif>n  for  compensation  in  money. 

8.  In  ISSl  and  188^  F.  and  wife  owued  and 
resided  unon  a  tract  of  about  10  acres  of  land 
as  their  homestead.  By  two  deeds,  executed, 
respectively,  on  October  5,  1881,  and  January 
ao,  1882,  they  undertook  to  convey  this  home- 
stead to  the  W.  Co.  The  wife  Iiad  been  ad- 
judged insane  in  1878.  and  was  still  of  unsound 
mind  at  the  time  of  the  execution  of  these  deeds. 
R.  &  C,  having,  under  a  contract  made  with 
F.  and  wife  after  her  restoration  to  reason, 
prosecnted.  as  her  attorneys,  to  flnal  determina- 
tion, an  action  for  the  recovery  of  said  land, 
under  a  contract,  in  writing  and  duly  n»corded, 
by  which  they  were  to  receive  one-half  of  the 
land  in  payment  for  their  services,  are  not  en- 
titled to  a  decree  tor  a  eonveynnoe  of  such  land 
without  repayment  of  one-linlf  the  money  paid 
by  the  W.  Co.  to  F.  and  wife  therefor;  nor  are 
they  entitled  to  liihting  and  valuable  improve- 
ments plae(:d  on  the  land  by  the  W.  Co,  while 
in  possession  thereof  under  such  deeds. 

(Syllabus  by  the  Court) 

En-or  from  district  court,  Shawnee  coun- 
ty; John  Guthrie,  Judge. 

Action  by  H.  G.  Root  against  the  Topeka 
Water  Supply  Company  for  specific  perform- 
ance. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Modified  and 
afllrmed. 

This  action  was  broi^ht  by  H.  C.  Root,  as 
plaintiff,  to  comijel  the  Topeka  Water  Sup- 
ply Company  to  convey  to  him  the  undivid- 
ed one-half  of  lot  0,  of  section  30,  township 
11,  range  16,  in  Shawnee  county.  This  lot 
was  purchased  by  Hugo  Fellta  in  1877,  and 
was  occupied  by  himself  and  family  as  a 
residence  from  that  time  until  the  trial  of 
this  action.  On  Octolier  1,  1878,  Catherine, 
wife  of  said  Hugo  Felltz,  vtaa  adjudged  to 


be  Insane,  and  on  October  Stb  she  was 
placed  In  the  asylum  at  Ossawatomle.  No 

guardian,  however,  of  her  person  or  estate 
was  appointed,  nor  was  there  any  express 
adjudication  by  the  court  or  finding  by  the 
Jury  that  she  was  incapable  of  managing  her 
affairs.  On  August  7,  1879,  sbe  was  dis- 
charged from  the  asylum  on  account  of  her 
Improved  condition.  On  October  5,  18S1,  Fe- 
lltz  and  wife  executed  a  deed  to  the  water 
company  for  an  undivided  one-half  of  the 
lot,  for  ¥400,  and  on  January  26,  1882,  they 
executed  another  deed  for  the  other  half  for 
$750.  On  the  22d  of  February,  1886.  Hugo 
and  Catherine  Felltz  entered  Into  a  contract 
with  H,  C.  Root  and  J.  W.  Campbell,  by 
which  It  was  agreed  that  Root  &  Campbell 
should  commence  a  suit  against  the  water 
company,  as  attorneys  for  Felitz  and  wife, 
to  set  aside  the  two  deeds  before  mentioned, 
and  should  prosecute  such  suit  to  flnal  de- 
termination, and,  In  payment  for  their  serv- 
ices, Felltz  and  wife  agreed  to  convey  to 
Root  &  Campbell  an  undivided  half  of  said 
lot  It  was  provided,  further,  that  Fellta 
and  wife  should  pay  all  necessary  expenses 
of  the  suit,  nnd  that  It  should  not  be  com- 
promised or  settled  without  the  advice  and 
consent  of  Root  &  Campbell.  This  contract 
was  duly  acknowledged  and  recorded  In  tte 
office  of  the  register  of  deeds  on  the  1st  of 
March,  188C.  On  the  2d  of  March,  1886,  In 
accordance  with  the  terms  of  the  written 
agreement,  as  subsequently  modified  by  pa- 
rol, an  action  was  brought  by  Root  &  Camp- 
bell, In  the  name  of  Catherine  Felltz,  In  the 
superior  court  of  Shawnee  county,  against 
the  Topeka  Water  Supply  Company  to  att 
aside  the  deeds  referred  to  In  the  contract 
Root  &  Campbell  made  all  necessary  prep- 
arations to  try  the  suit  On  the  ^tb  day 
of  August,  1S80,  Catherine  Felltz  was  ad- 
judged by  the  probate  court  of  Shawnee 
county  to  be  a  person  of  sound  mind.  On 
the  following  day  a  settlement  was  maae 
between  the  water  company  and  Felltz  and 
wife,  by  which  said  action  was  dismissed  by 
Catherine  Felitz,  and  a  quitclaim  deed  to 
the  lot  was  executed  by  Felitz  and  wife  to 
the  water  company,  for  which  the  water 
company  paid  $390,  and  executed  to  Felltz 
and  wife,  and  the  survivor  of  them,  a  life 
lease  of  the  lot,  subject  to  their  right  to  uae 
it  for  the  purpose  of  obtaining  a  supply  of 
water,  and  other  provisions  not  necessary  to 
state.  This  settlement  was  effected  without 
the  knowledge  or  consent  of  Boot  &  Comp- 
belL  At  tlic  time  of  this  settlement  Hugo 
Felltz  was  63  years  old.  and  his  expectancy 
of  life  the  courts  finds  to  hare  been  about 
12  years;  and  Catherine  Felltx  was  &4  years 
old,  and  her  expectaucy  of  life  18  years. 
The  lease  given  by  the  water  company  to 
Felitz  ia  found  to  have  been  of  the  value  of 
¥12u  to  fl50  per  year.  It  Is  also  found  by 
the  trial  court  that,  at  the  time  of  the  exe- 
cution of  the  two  first  deeds  to  the  water 
company  In  ISSl  and  1882,  said  lot  was  the 
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homestead  of  Felltz  and  -wife,  and  that 
Oatberlne  Felitz  wu  then  Insane  and  In- 
capable of  cons«itlnff  to  tbe  alienation  ot 
Bald  homestead,  and  that,  on  March  23, 1S86, 
the  date  of  the  contract  between  Root  ft 
Campbell  and  FeUte  and  wife,  Catherine  Fe- 
lltz was  of  sound  mind  and  capable  of  con- 
tracting. On  December  8*  1886,  Campb^ 
and  wife  conveyed  by  deed  to  Soot  all  their 
interest  In  said  lot  Afterwards  Root  pre- 
pared a  deed  for  the  nn^Tlded  half  of  the 
lot,  and  presMited  it  to  the  water  company, 
and  demanded  its  raeentlon.  and  the  convey- 
ance to  him  of  the  land  therein  described. 
This  demand  was  refused,  and  thereup<m 
this  action  was  Instituted,  Tbe  case  was 
first  tiled  and  a  Judgment  rendered  In  tavor 
of  the  defendant.  On  proceedings  tn  error  in 
tUs  court  the  Judgment  was  reversed,  and 
a  new  trial  ordered.  Boot  v.  Supply  Co.,  40 
Kan.  188.  188,  26  Fac.  388,  400.  The  case 
was  afterwards  tried  in  the  ^strict  court  on 
the  20th  of  June,  18S1.  Tbe  court  made 
T«ry  full  findings  of  fact  and  conclusions  of 
law.  and  entered  Judgment  In  taror  of  the 
plahitifr,  directing  a  conveyance  as  prayed 
for.  The  defendant  brings  the  case  again  to 
this  court. 

J.  D.  McFarland,  for  plaintiff  In  error.  H. 
C.  Root  and  Wm.  P.  Douthltt,  for  defendant 
in  error. 

AIXBN,  J.  <after  stating  the  facts).  Many 
questions  are  presented  by  the  record  In 
this  case,  and  ably  argued  by  counsel  on 
both  Bides.  Some  of  them  we  answra  with 
much  difficulty,  and  without  entire  freedom 
from  doabt.  The  quesUons  wUl  be  consid- 
ered in  tlie  order  in  which  they  are  discuss- 
ed in  the  brief  for  plaintiff  in  error. 

1.  It  is  objected  that  there  Is  a  defect  of 
parties,  that  Hugo  and  Catherine  Felltz  are 
necessary  parties  to  this  action,  and  that  no 
decree  for  a  specific  performance  can  be  ren- 
deredwitliout  their  presence.  l^etlUewhich 
the  plaintiff  sought  to  have  conveyed  to 
bim  passed  from  Felltz  and  wife  to  the  wa- 
ter company.  The  contract  under  which  the 
plaintiff  claims  was  on  record  at  the  time  of 
tbe  conveyance,  and  the  water  company  ac- 
quired its  title  subject  to  the  rights  of  Root 
ft  Campbell,  and  charged  with  full  notice  of 
such  rights.  If  the  plaintiff  Is,  In  equity, 
entitled  to  a  half  interest  in  tbe  land,  tbe- 
vrater  company  took  its  conveyance  from 
Felltz  and  wife  charged  with  that  equity, 
and  holds  it  only  as  a  trustee  for  his  benefit 
The  tights  of  Felitz  and  wife  cannot  possi- 
bly be  determined  in  this  action,  nor  does 
the  plaintiff  seek  to  affect  them  in  any  way. 
He  seeks  merely  to  obtain  a  legal  tltie.  which 
he  allies  the  d^endant  holds  as  his  trus- 
tee. The  case  of  Railroad  Co.  v.  Benton, 
42  Kan.  608,  22  Pac.  6f>8,  decides  that  a  sub- 
sequent purchaser,  holding  the  legal  title,  is 
a  necessary  party  to  an  action  for  specific 
performance,  but  does  not  hold  that  the  ven- 
dor, after  having  conveyed  away  the  title 


to  a  third  person.  Is  a  necessary  par^.  In 
tbe  case  of  Giese  t.  Hamilton,  12  Ktm.  333. 
the  vendor  does  not  seem  to  have  been  re- 
garded as  a  neconsry  party,  and  we  now 
hold  that  he  Is  not 

2.  It  is  urged  that  the  contract  sued  tm  Is 
absolutely  void.  If  the  premises  were  a  home- 
stead at  the  time  of  Its  execution;  that  Cath- 
erine Felltz.  having  been  adjudged  Insane 
prior  to  the  executicm  of  the  contract,  and 
there  having  been  no  subsequent  adjudica- 
tion that  she  bad  been  restored  to  her  resscm, 
the  statnte  makes  the  contract  absolntely 
v(rid.  and  that  oth«>  proof  of  her  restoratltm 
would  be  unavailing;  that  tiie  adJniUcatlon  (tf 
Insanity  fixes  the  status  of  the  person,  and 
rmalns  in  full  frace  as  sn  adjudication  until 
It  Is  Judicially  determined  that  such  person 
has  been  restored  to  resson.  Section  34  of 
tbe  act  ooncemliv  lunatics  and  habitual 
drunkards  provides:  "No  contract  (tf  any 
person  found  to  be  of  unsound  mind,  an 
habltiul  drunkard,  as  hereinbefore  specified, 
which  shaU  be  made  wttbont  the  oonseat  of 
his  guardian,  shall  be  valid  or  binding,  and 
such  guardian  may  sue  for  and  recover  any 
mon^  or  property  which  may  have  been  sold 
or  disposed  by  his  ward  without  his  con^ 
sent"  It  Is  said  that  this  Is  an  express, 
statutory  declaration  rendolng  tbe  contract 
absolntely  void,  and  that  the  real  estate  of 
an  Insane  person  can  only  be  disposed  of  In 
the  manner  pcdnted  out  by  the  statute,  and 
Mat  there  can  be  no  such  thing  as  a  ratifica- 
tion ot  an  abscdntely  void  contract  There  are 
two  main  purposes  to  be  subserved  by  trials 
in  the  probate  court  ot  persons  allied  to  be 
Insane.  One  Is  thst  they  may  be  placed  In 
an  asylum  fbr  treatment  of  thehr  disease;  tbe 
other,  that  they  may  be  placed  under  guard- 
ianship, and  their  property  taken  care  of. 
Section  6  of  the  act  mentioned  provides  tor  a 
Jury  to  try  tbe  questltm,  and  contains  a  form 
ot  verdict,  which  seems  to  be  framed  mainly 
to  meet  the  first  purpose  named,  and  con- 
tains notliing  with  reference  to  whether  the 
person  is  capable  ot  managing  his  or  her  af- 
folrs.  There  are,  doubtless,  cases  where  a 
person  is  diseased  in  mind  and  needs  medical 
treatment,  yet  is  entirely  capable  of  mana- 
ging his  bu^ness  affairs,  though  a  finding  of 
insanity  ordinarily  implies  Incapacity  to  trans- 
act business.  Whatever  the  reascm  therefor 
mny  have  been  In  this  case,  there  was  no  find- 
ing by  the  Jury  of  incapacity  on  tbe  port  at 
Catherine  Felltz  to  manage  her  affairs,  and 
no  guardian  was  ever  appointed  for  her  per- 
son or  estate  by  the  probate  court  Section 
37  of  this  act  makes  provision  tot  Inquiring 
Into  the  question  of  the  restimation  of  a  per- 
son of  unsoimd  mind  or  an  habitual  drunkard, 
and  by  the  succeeding  section  It  is  provided 
that,  if  it  be  tound  that  such  person  has  been 
restored,  he  shall  be  disclurged  from  care 
and  custody,  ai^  his  guardian  shall  imme- 
diately settle  his  accounts.  The  question  pre- 
sented, then,  Is  whether  a  person  who  has 
beoi  adjudged  insane.  ^  placed  to  an  asy- 
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lum  for  treatment,  and  liaa  thereafter  been 
discharged  from  the  asylum  because  of  her 
Improved  condition,  Ib  conclusively  presumed 
to  continue  Insane,  notwithstanding  the  fact 
that  she  has  no  guardian,  and  is  not  under 
treatment  for  insnulty,  until  a  formal  adjudi- 
cation shall  be  had,  finding  that  she  has  been 
restored  to  her  reason.  After  her  discharge 
from  the  asylum,  and  after  her  restoration 
to  reason,  in  fact,  the  only  purposes  such  an 
adjudication  could  serve  would  be  to  dischaiiie 
her  guardian,  if  she  had  one,  to  restore  her 
to  the  possession  of  her  projiertj'.  If  she  pos- 
sessed any,  and  to  remove  her  disability  to 
enter  into  contracts.  We  think  it  would  be 
extremely  hazardous  to  hold  that  all  contracts 
made  by  a  person  in  fact  sane,  and  not  un- 
der guard  lansliip,  are  void,  uierel}'  because  of 
a  prior  adjudication  of  insanity,  and  a  faliura 
to  have  an  adjudication  of  restoration  to  rea- 
son. Such  a  rule  might  lead  to  most  unjust 
results.  A  person  might  he,  in  fact,  entirely 
sane,  and  of  extraordinary  shrewdness  in 
business  aCFairs.  Being  under  no  restraint, 
and  having  no  guardian  in  charge  of  his  prop- 
erty, it  would  certainly  be  wrong  to  allow 
him  to  enforce  or  avoid  his  contracts  as  he 
might  see  fit.  But,  in  this  case,  it  is  not 
Catherine  Pelltz  who  seeks  to  avoid  her  con- 
tract, nor  is  her  guardian  here  suing  fw  any 
property  or  money  belonging  to  her.  It  Is 
tlie  water  company  that  is  seeking  to  avoid 
it.  This  it  cannot  do,  unless  the  contract  is 
absolutely  void  and  Incapable  of  ratification. 
If  it  la  merdy  voidable,  at  the  election  of 
Catherine  Felitz  herself,  such  voidability 
avails  the  plaintiff  in  error  nothing.  In  the 
case  of  MoCormIck  v.  Littler,  85  111.  62,  it  was 
held  that,  "although  a  person  may  have  been 
adjudged  Insane,  yet,  If  no  conservator  has 
been  appointed,  and  he  is  in  the  management 
of  his  business,  and  there  is  nothing  about 
his  appearance  to  indicate  his  Incapacity  to 
contract.  If  be  purchases  an  article  at  a  fair 
and  reasonable  price,  necessary  and  useful  in 
his  business,  the  seller  having  no  notice  of  his 
being  adjudged  insane,  he  wIU  be  liable  to 
pay  the  price  he  agrees  to  pay,  and  it  will  be 
error  to  enjoin  a  Judgment  on  a  note  given 
for  the  price."  In  Elston  v.  Jasfwr,  45  Tex. 
409,  it  was  held  that  "the  deed  of  an  Insane 
person  is  not  void,  but  voidable  only;  but 
such  person,  while  actually  under  legal  and 
subsisting  guardianship,  and  in  sui>i>ort  of 
the  gunrdlan's  authority,  is  conclusively  pre- 
sumed incompetent  to  contract,  and  his  deed, 
as  against  his  guardian,  is  absolutely  void. 
If,  however,  as  an  actual  fact,  the  guardian- 
ship had  been  practically  abandoned  at  the 
time  of  the  sale,  and  the  person  who  had  boon 
insane  was,  when  the  deed  was  exeeute<],  of 
sound  mind,  the  contract,  If  fair,  will  be  en- 
forced. The  burden  of  proving  the  restora- 
tion to  reason,  and  the  termination  or  pmcti- 
ail  aliandonmrat  of  the  guardianship  of  one 
insane,  is  upon  him  who  seeks  the  enforce- 
meut  of  a  contract  against  him  who  pleads 
Insanity."    See,  also.  Motley  v.  Bead.  43  Vt. 


033;  Searle  v.  Galbraith,  73  111.  269;  McGIn- 
nls  V.  Com.,  74  Pa.  St.  245.  We  are  of  the 
opinion  that  the  weight  of  authority  is  to  the 
effect  that  the  contract  is  not  utterly  void. 
The  case  of  Redden  v.  Baker,  86  Ind.  191,  it 
is  true,  seems  to  uphold  the  contention  of  the 
learned  counsel  for  the  plaintiff  in  error,  as 
also  that  of  Kiehne  v.  Wesaell,  53  Mo.  App; 
6«7. 

3.  TvOt  5,  the  property  In  controversy,  was 
formerly  an  island  in  the  Kaw  river.  In 
the  suit  brought  by  Root  &  Campbell,  in  the 
name  of  Catherine  Felitz  against  the  water 
company,  It  was  sought  to  avoid  the  deeds 
exeeute<l  In  1881  and  1882,  on  the  ground 
that  the  island  was  the  homestead  of  Felitz 
and  wife,  and  that  Mrs.  Felitz,  l>elng  insane 
at  the  time  the  deeds  were  executed,  had 
never  consented  to  its  alienation.  The  is- 
land contained  about  10  acres.  The  nine- 
teenth finding  of  the  court  Is  as  follows: 
"That  the  premises  in  controversy  are  in- 
closed within  the  incorporated  limits  of  the 
city  of  Toi)eica;  that  the  said  premises  have 
never  been  Bur\-eyed  and  platted  Into  lots, 
blocks,  streets,  and  alleys,  and  the  evidence 
fails  to  show  that  the  owner  or  proprietor 
of  said  premises  ever  consented,  in  writing, 
or  otherwise,  to  the  city  taking  into  the 
city  such  premises."  If,  at  the  time  of  the 
first  conveyances  to  the  water  company, 
the  land  in  controversy  was  included  within 
the  limits  of  an  Incorporated  city,  the  home- 
stead exemption  would  extend  only  over  1 
acre  of  ground,  and  the  conveyance  would 
be  valid  as  to  the  remaining  9  acres,  subject 
only  to  the  right  of  the  wife  to  one-half 
thereof  after  the  death  of  her  husband.  In 
case  she  survived  him.  The  trial  court 
found  that  the  whole  island  was  Felltz's 
homestead.  It  Is  contended  that  there  Is 
nothing  In  the  record  showing  that  tlie  prem- 
ises could  not  have  been  Included  within  the 
limits  of  the  city,  w^ithout  n  plat  having 
been  made  out;  that  the  fact  that  the  ex- 
terior bonndnrles  of  tlie  city  extend  raitirely 
around  this  tract  la  sufficient  to  show  that 
it  is  within  tlie  limits  of  the  city.  The  ex- 
tent of  the  homestead  right  of  the  owner 
of  the  land  is  not  to  be  determined  by  the 
question  whether  the  city  extends  entirely 
around  the  land  or  not,  but  by  the  fact  that 
It  is  or  is  not  a  part  of  the  city.  In  this  case 
the  island,  like  all  the  rest  of  the  country 
rotmd  about,  was  originally  without  the  lim- 
its of  an  incorporate  city.  It  required  affirm- 
ative action,  in  t)ie  manner  authorized  hy 
law.  to  make  It  a  part  of  a  city.  It  ap]>ears 
that  It  never  was  platted  into  lots,  and  there 
Is  nothing  to  show  that  the  owner  ever  con- 
sented that  it  should  be  takeu  Into  the  city. 
The  only  evidence  offered  tending  to  show 
that  it  ever  was  made  a  part  of  the  city  is 
an  ordinance  passed  by  the  city  council,  fix- 
ing the  boundaries  of  the  city;  but,  at  the 
time  this  ordinance  was  passed,  the  council 
bad  no  power  to  make  it  a  part  of  the  city 
without  the  consent  of  the  owner.  It  ne\-er 
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having  been  platted  Into  lots.  Armatrong  t. 
City  of  Topeka,  36  Kan.  432,  13  Pac.  &43. 

4.  It  le  claimed  that  such  contracts  only  as 
might,  at  the  time  they  were  entered  Into, 
have  been  enforced  specifically,  by  either 
party  against  the  other,  ean  be  specifleally 
enforced  after  performance  by  one  party. 
It  Is  ai^ed  that  this  was  a  contract  for  the 
services  of  Root  &  Campbell,  as  attorneys; 
that  their  agreement  was  to  exercise  their 
care  and  skill  as  lawyers  in  prosecuting  a 
case  In  court;  that,  in  the  very  nature  of 
things,  the  contract  could  not  be  specifically 
enforced  against  them;  that,  Inasmuch  as 
PelltE  and  wife  could  never  liave  had  a  de- 
cree compelling  Root  &  Campbell  to  perform 
their  part  of  the  contract,  there  was  a  lack 
of  mutuality,  and,  consequently,  no  specific 
performance  can  be  decreed  In  favor  of  the 
other  party.  We  recognize  the  soundness  of 
this  contention  to  the  extent  that  a  decree 
requiring  specific  performance  by  the  attor- 
neys could  not,  consistently  with  establish- 
ed principles,  be  made,  or  proi)eriy  enforced 
if  made.  The  doctrine  that  there  must  be 
mutuality  in  the  contract,  and  that  It  must 
be  capable  of  enforcement  at  the  suit  of  ei- 
ther party  at  the  time  It  Is  entered  into, 
so  broadly  contended  for  by  counsel  for  the 
plalntlfT  In  error,  and  stated  In  equally  broad 
terms  in  Fry,  Spec.  Perf.  %  443,  Is  subject 
to  so  many  exceptions  and  such  important 
qualifications  that  it  is  doubtful  whether  a 
court  would  ever  be  warranted  In  declaring 
the  law  so  broadly.  There  are  many  con- 
tracts, originally  unilateral,  capable  of  en< 
forcement  when  accepted.  Klany  other  con- 
tracts afford  one  party  a  remedy  by  an  ac- 
tion for  the  recovery  of  money,  either  upon 
a  specific  promise  to  pay,  or  in  an  action  for 
damages,  while  the  other  party  may  bt>  en- 
titled to  a  specific  performance;  still  others, 
where  the  remedy  of  one  party  before  any 
performance  mlnht  be  very  inadequate, 
which  are  yet,  after  full  performance  on  one 
side,  capable  of  specific  enforcement  against 
the  other.  For  a  discussion  of  the  limita- 
tions upon  the  doctrine  of  mutuality,  see 
Pom.  Cont.  S  167  et  seq.  Upon  reason,  wo 
are  wholly  unable  to  perceive  any  valid 
ground  for  saying  that  a  contract  to  convey 
lands,  In  consideration  of  personal  servicos 
thereafter  to  he  performed,  is  lees  binding 
and  less  capable  of  specific  performance,  aft- 
er the  services  are  In  fact  rendered,  than  a 
contract  for  the  conveyance  of  land  In  con- 
sideration of  the  payment  of  money.  Per- 
sonal services  actually  rendered  are  as  good 
a  consideration  as  money  paid,  and  where 
the  party  seeking  enforcement  of  the  con- 
tract Is  no  longer  in  a  position  to  e8cai)e 
any  part  of  his  obligation,  having  fully  per- 
formed It,  any  want  of  mutuality  which  may 
have  attended  the  contract  when  entered  In- 
to has  passed  away,  and  the  power  of  tlie 
court  Is  ample  to  compel  a  conve>'ance.  The 
equity  of  the  person  who  has  done  all  ho 
agreed  to  la  as  complete  and  full  as  it  could 


possibly  be  In  any  case.  This  view  is  BVp- 
ported  by  sufficient  authority,  as  well  as  by 
reason.  In  the  case  of  Howard  v.  Throek- 
morton,  43  Cal.  482,  It  was  held  that,  "al- 
though, when  on  attorney  contracts  to  per- 
form legal  services  for  a  client  In  considera- 
tl(m  of  receiving  a  portion  of  the  property 
atwut  which  the  lltlgatiou  Is  to  be  carried  oa^ 
he  cannot  maintain  an  action  for  a  siieclfic 
perfonnance  while  the  contract  remains  un- 
p^formed  on  his  part,  yet,  if  he  can  show  a 
sul)8tantlal  perffHrmance  on  his  part,  he  Is  as 
folly  entitled  to  maintain  such  action  as  he 
would  be  If  the  agreement  on  his  port  had 
been  for  the  payment  of  money."  See,  also. 
Ballard  v.  Carr,  Id.  74;  King  v.  Gildersleeve, 
79  Cal.  504.  21  l*ac.  901;  Schroeder  v.  Gemelu- 
der.  10  Not.  855;  PerkluB  v,  HadseU*  50  lU. 
216. 

5.  It  is  contended  that  this  contract  Is  not 
such  a  one  as  a  court  of  equity  will  en- 
force; that  It  was  unjust  and  unreasonable. 
The  defendant  offered  to  show  that  the  serv- 
ices actually  performed  by  Root  &  Campbell 
were  worth  only  the  sum  of  $300,  while  the 
court  finds  the  value  of  the  property,  exclu- 
sive of  improvements,  to  have  been,  in  1886, 
*15,000,  and  that  the  company  had  expended, 
prior  thereto,  $30,000  in  improvements.  It 
Is  not  contended  that  the  contract  was  void 
as  being  champertous.  The  trial  court  has 
found  that  the  contract  was  fair  and  reason- 
able, and  In  the  interest  of  Hugo  Felitz  and 
Catherine  Felltz.  Can  this  court  say,  as  a 
matter  of  law,  that  It  was  not  so?  It  is  con- 
tended by  the  defendant  in  error  that  Felltz 
and  wife  had  no  other  property  whatever,  no 
means  to  employ  an  attorney,  and  that  the 
undertaking  on  their  part  to  prosecute  an  ac- 
tion against  a  strong  corporation  like  the 
water  company  to  final  determination  for  one- 
half  of  the  land,  taking  the  risk  of  receiving 
nothing  In  case  they  failed,  and  giving  to 
Felltz  and  wife  one-half  of  the  proiJcrty  if 
they  succeeded,  was  altogether  fair  and  rea- 
sonable. He  contends  that  the  only  mL>auB 
Felitz  had  with  which  to  employ  counsel  was 
his  interest  in  this  property,  the  title  to  which 
was  apparently  In  the  water  comiiauy.  It 
Is  suld  also  that  the  water  company  is  not  in 
a  position  to  test  the  reaaouablent^ss  or  un- 
reasonableness of  the  contract.  If,  at  the 
time  the  contract  was  made,  the  title  to  the 
land  was  in  the  water  comimny.  It  was,  of 
course,  entirely  indifferent  to  any  contract 
that  might  be  made  between  Felitz  and  wife 
and  Root  &  Campbell.  If,  on  the  other  hand, 
Felitz  and  wife  owned  the  land,  in  fact,  it 
would  be  dlfiicult  to  find  any  ground  on 
which  it  could  be  said  that  the  water  com- 
IMinj'  might  deny  their  right  to  make  such 
terms  as  tliey  saw  fit  for  a  sale  of  one-half, 
or  even  of  the  whole,  of  it.  The  fact  that  It 
might  be  easier  for  the  water  company  to 
make  terms  with  Felitz  and  wife  than  with 
another  certainly  could  not  aSect  the  right  of 
that  other  to  obtain  an  Interest  in  the  prop- 
erty.  As  there  Is  no  contentiw  that  the  con- 
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tract  Is  champertous,  we  are  Duable  to  per- 
ceive any  ground  on  which  the  plaintiff  In 
error  can  question  its  yalldlty.  Felltz  and 
wife  certainly  had  as  good  a  right  to  contract 
to  pay  their  attorneys  in  land  for  their  serv- 
ices as  to  pay  them  In  money.  Having  con- 
tracted to  pay  them  In  land,  we  perceive  no 
ground  on  which  we  can  say  that,  at  the 
election  of  the  water  company,  they  shall  be 
required  to  resort  to  an  action  to  recover  com- 
pensation only  for  the  value  of  the  services 
actually  performed  in  money,  and  to  take 
their  chances  of  being  able  to  collect  even  so 
much.  Felltz  and  wife  are  no  longer  in  a  po- 
BltlOQ  to  object  to  their  recovery  of  lands  the 
title  to  which  they  have  conv^ed  to  the 
water  company,  and  the  water  company  Is 
In  no  position  to  require  Root  to  abandon  his 
contract  and  take  something  different  from 
that  which  it  calls  for. 

6.  Several  objections  are  raised  on  the  intro- 
duction of  testimony.  The  testimony  of  J.  W. 
Campbell,  taken  on  a  former  trial  of  the  case, 
as  taken  down  by  the  official  stenographer, 
and  by  him  transcribed,  was  read  In  evidence, 
over  the  objection  of  the  defendant.  It  may 
be  conceded  that  this  evidence  would  not  be 
admissible  without  proof  that  It  had  been 
taken  down  correctly,  and  correctly  tran- 
scribed. But  the  record  before  ns  seems  to 
Indicate  that  it  was  conceded  that  the  testi- 
mony offered  was  the  testimony  given  by 
Campbell  on  the  former  trial,  and  it  was  ad- 
mitted that  Campbell  was  dead.  The  testi- 
mony Itself  is  as  to  matters  concerning  which 
there  was  sufficient  other  evidence,  and  the 
facts  as  to  which  he  testified  were  substan- 
tially uncontroverted.  The  court  rejected 
evidence  as  to  the  value  of  the  services  of 
Root  &  Campbell.  There  was  no  error  in 
this,  as  It  was  not  an  Issue  in  the  case.  Nor 
do  we  perceive  that  the  testimony  with  ref- 
erence to  the  contents  of  the  deposition  of 
Catherine  Felltz,  under  the  circumstances, 
worked  material  prejudice  to  the  defendant. 

7.  Complaint  is  made  of  the  finding,  by  the 
court,  that  the  contract  was  fair  and  reason- 
able, and  also  ttiat  Root  &  Campbell  per- 
formed all  tlie  conditions  of  the  contract. 
The  fairness  and  reasonaoleness  of  tiie  con- 
tract are  to  be  determined  by  the  conditions 
as  they  existed  at  the  time  It  was  entered 
into.  The  parties,  doubtless,  contemplated 
litigation  protracted  through  all  the  courts, 
and  that  the  water  company  would  not  yield 
until  it  had  exhausted  every  1^1  olntacle  it 
could  interpose.  But  the  company  saw  fit 
to  make  a  settlement  before  the  case  was 
even  tried  in  the  court  In  which  it  was  com- 
menced. By  that  settlement,  and  the  dis- 
missal of  the  case  In  pursnance  of  It,  the  liti- 
gation was  brought  to  a  final  termination. 
There  was  nothing  further  that  Boot  &  Camp- 
bell could  do  In  the  prosecution  of  that  or 
any  other  case  to  recover  the  land  for  Felltz 
and  wife.  They  had  conveyed  it  to  the  water 
company  by  a  deed  that  could  not  be  ques- 
tioned.  They  bad  received  payment,  partly 


in  money  and  partly  by  a  lease  of  the  land. 
The  value  of  the  services  actually  performed 
by  them  up  to  the  date  of  this  settlement  af- 
fords no  criterion  by  which  to  measure  the 
reasonableness  or  unreasonableness  of  the 
contract  as  originally  made.  Up  to  that  date 
they  had  done  all  they  had  contracted  to  do. 
They  had  convinced  the  water  company  that 
Feiitz  and  wife  had  rights  in  the  premises. 
The  water  company  saw  fit,  not  only  to  con- 
cede them  a  life  lease  of  the  property,  worth, 
as  the  court  finds,  from  $125  to  $150  per 
year,  but  also  to  pay  them  an  additional  sum 
of  ^90.  We  cannot  say  that  we  are  con- 
vincetl  that  the  contract  was  unjust  or  unrea- 
sonable, and  it  is  clear  to  us  that  it  was  fully 
performed  on  the  part  of  Boot  &  Campbell. 

S.  One  further  matter  requires  attmtion. 
Root  had  a  right  to  no  more  than  one-half 
the  Interest  In  the  land  which  in  equity  and 
Justice  belonged  to  Felltz  and  wife.  At  the 
time  Felltz  and  wife  conveyed  the  property 
to  the  water  company.  In  18S1  and  1SS2,  they 
received  from  the  water  company,  for  the 
deeds  then  executed,  fl,150.  It  is  Inequit- 
able that  they  should  recover  the  land  and 
still  retain  the  money  so  paid  them.  It  Is 
also  inequitable  that  Felltz  and  wife,  or  Boot, 
claiming  under  them,  should  recover  lasting 
and  valuable  Improvements  which  are  actu- 
ally beneficial  to  the  property,  placed  there, 
after  the  execution  of  the  deeds,  with  their 
knowledge.  We  think  it  equitable  that  Boot 
should  pay  to  the  water  company  one-half  of 
the  consideration  received  for  the  original 
deeds,  and  that.  In  any  division  that  may 
hereafter  he  made  of  the  premises,  the  Im- 
provements placed  thereon  shall  be  allowed 
and  set  off  to  the  water  company,  and  that 
Root  shall  take  one-half,  In  value,  only,  of 
the  lands,  exclusive  of  such  Improvements. 
The  decree  entered  in  the  district  court  will 
be  modified  by  requiring  the  plaintiff.  Root; 
to  pay  to  the  defendant,  within  60  days  after 
entry  of  the  corrected  Judgment,  in  accord- 
ance with  the  mandate  of  this  court,  the  sum 
of  $575,  and  also  by  providing  that  the  inter- 
est conveyed  under  the  deed  directed  by  the 
decree  shall  be  exclusive  of  lasting  and  valu- 
able improvements  placed  there  by  the  water 
company  subsequent  to  October  5,  18S1.  In 
all  other  things  the  Jndgm^t  will  be  af- 
firmed. 

MARTIN,  C.  J.,  concurring. 

JOHNSTON,  J.  (dissenting).  The  contiact 
sought  to  be  enforced  in  this  action  relates 
to  the  homestead  of  Feiitz  and  wife,  and,  in 
order  to  be  valid,  must  have  had  the  Joint 
consent  of  both.  At  the  time  the  contract 
was  made  with  Root  &  Campbell,  Catherine 
Feiitz  had  been  duly  adjudged  to  be  insane, 
and  there  had  been  no  adjudication  that  she 
had  been  restored  to  her  right  mind.  In  the 
act  relating  to  lunatics  and  habitual  drunk- 
ards, provision  Is  made  for  an  adjudication 
respecting  the  sanity  of  a  person  charged  to 
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be  of  nnsoand  mind.  It  Is  also  provided 
tbat,  if  a  peraon  once  adjudged  to  be  insane 
be  In  fact  reetored  to  hii  right  mind,  tbe 
matter  may  be  Inqulrctl  Into  In  the  same 
court  wherein  the  adjudk-ation  of  Insanity 
was  made,  and,  if  such  person  has  been  re- 
stored to  his  right  mind,  a  decree  of  restora- 
tion may  be  made  and  entered.  In  the  same 
act  it  is  expressly  provided  that  the  con- 
tract of  a  person  so  adjudged  to  be  Insane 
shall  be  void.  It  Is  well  settled  that,  where 
contracts  of  insane  persons  are  declarad  void 
by  statute,  any  contract  or  conveyance  made 
after  an  adjudication  of  Insanity  and  before 
an  adjudication  of  restoration  la  absolutely 
void.  In  Indiana,  under  a  statute  almllar  to 
ours,  it  was  held  by  the  supreme  court  of 
tlwt  state  that  "the  contracts  of  a  person 
duly  adjudged  Insane  are  void.  The  disabil- 
ity of  Insanity,  once  established  by  an  ad- 
judication under  the  statute,  continues  and 
is  conclusive  until  the  restoration  of  reason 
has  been  determined  In  the  manner  pre- 
scribed by  the  statute,  and  the  world  must 
iake  notice  of  It  The  adjudication  has  no 
less  force  before  than  after  the  appoint- 
ment of  a  guardian,  and  Is  not  affected  by 
tbe  discharge  of  the  guardian  upon  a  final 
settlement  of  his  accounts."  Redden  v.  Ba- 
ker, 86  Ind.  191.  Hie  question  has  been  con- 
sidered by  the  courts  of  Missouri,  and  the 
decisions,  being  based  on  statutes  substan- 
tially like  ours,  ore  mtlUed  to  great  wel^t. 
In  fact,  it  is  said  that  our  statute  In  regard 
to  insane  persons  was  borrowed  from  Mis- 
souri, and  the  provl^n  In  the  Missouri  stat- 
ute declaring  the  contracts  of  insane  per- 
sons to  be  void  Is  the  same  as  that  found 
in  section  34  of  our  statute.  In  Bannells  v. 
Gemer,  80  Mo.  474,  It  was  held  that  the  deed 
of  an  Insane  person,  after  an  adjudication 
of  lunacy,  and  before  restoration,  was  ab- 
solutely void,  although  made  with  the  as- 
sent of  his  guardian.  In  Klelme  v.  Wessell, 
03  Mo.  App.  the  effect  of  an  adjudica- 
tion of  lunacy  was  considered,  and,  In  decid- 
ing the  case,  the  court  said:  "The  rule  at 
common  law  is  that  Insanity,  once  proved  to 
have  existed.  Is  presumed  to  continue,  unless 
It  was  accidental  or  temporary'  In  Its  nature, 
as  where  It  was  occasioned  by  violence  or 
disease.  *  *  •  The  rule  under  the  statute 
makes  this  presumption  conclusive  in  a  case 
of  an  adjudication  of  lunacy,  as  was  held 
by  the  supreme  court  in  Kannetls  v.  Geruer, 
80  Mo.  474.  In  that  case,  Shem  ood,  J.,  cites 
with  approval  Imhoff  v.  Wltmer,  31  Pa.  St. 
243,  where  it  is  said  that,  after  inquisition, 
tbe  fact  of  lunacy  cannot  be  ctmtroverted  by 
evidence  of  lucid  Intervals  at  the  moment 
of  ccmtrttctlon.  So  doing  would  leave  the 
estates  of  these  unfortunate  classes  about  as 
much  exposed  as  before  proceedings  had  In 
regard  to  them.  The  Inqulsttion  and  de- 
cree, standing  of  record,  was  Intended  for 
notice  to  all  the  world  of  the  Incapacity  of 
the  particular  party  to  contract  It  Is  the 
Judgment  of  the  law  to  this  effect,  and,  as  a 
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consequence,  his  acts  In  regard  to  his  proper- 
ty are  absolutely  void  while  the  condition 
exists."  The  court  proceeded  further,  and 
held  that,  by  force  of  the  statutoiy  provi- 
sions, an  adjudication  of  luiuicy.  In  the  ab- 
sence of  a  decree  of  restoration.  Is  conclu- 
sive, and  its  effect  on  the  contracts  of  Insane 
persons  cannot  be  overcome  by  proof  that 
he  has  had  a  lucid  Interval,  or  that  he  has 
become  capable  of  managing  his  own  affairs. 
If  we  had  no  statute  expressly  declaring  a 
contract  Invalid  when  made  by  one  declared 
to  be  insane,  the  contract  might  be  treated 
as  voidable  only,  and,  if  made  during  a  lu- 
cid interval,  would  be  binding;  but  ur.d£>T 
our  statute  such  a  contract  is  a  mere  nulll- 
ty,  and  is  wholly  Incapable  of  ratification. 
In  no  case  to  which  my  attention  has  been 
called  has  It  been  helA,  under  a  statute  like 
ours,  that  a  contract  coming  within  Its  pro- 
visions can  be  rend«ed  valid  by  showing 
that  It  was  entered  into  during  a  lucid  into^ 
val,  and  the  authorities  relied  upon  by  the 
defendant  In  error,  it  seems  to  me,  do  not 
support  the  view  contended  for  nor  the  con- 
clusion that  has  been  reached. 

If  the  contract  In  question  was  valid.  Boot 
was  still  not  entitled  to  the  remedy  of  spe- 
cific performance.  A  contract  to  be  spe- 
cifically enforced  by  tbe  court,  must  be  mu- 
tual, and  where,  at  the  time  It  Is  made,  it  is 
incapable  of  being  enforced  against  one  par- 
ty, that  party  is  equally  Incapable  of  enfor- 
cing It  against  the  other.  It  is  well  settled 
that  contracts  calling  for  the  exercise  of  pe-' 
cullar  skill,  care,  and  attention,  or  of  person-' 
al  services  of  a  professional  and  confldratlal 
character,  or  requiring  peculiar  ability  or  ex- 
perience, cannot  be  specifically  enforced. 
Fry,  Spec.  Perf.  S  -MO;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  498,  3  South. 
419;  Blckford  v.  Davis,  11  Fed.  540;  Alle- 
ghany Base  BaU  Club  v.  Bennett  U  Fed. 
257;  Duvall  v.  Myers,  2  Md.  Ch.  401.  It  has 
been  said  that  "specific  performance  cannot 
be  enforced  In  this  Instance  for  want  of  mu- 
tuality In  the  contract,  so  far  as  the  rem- 
edy for  Its  enforcement  Is  concerned.  Tbe 
rule  Is  fundamental  that  a  contract  will  not 
be  specifically  enforced  unless  it  la  obllgar 
tory  on  both  parties,  nor  unless  both  inrties, 
at  tbe  time  It  Is  executed,  have  the  rif^t  to 
resort  to  equity  for  its  specific  enforcement. 
And  where  a  contract  when  executed.  Is  not 
specifically  enfon>eable  against  one  of  the 
parties,  he  cannot,  by  sul^cquent  perform- 
ance of  those  conditions  that  could  not  be 
specifically  enforced,  put  himself  in  a  posi- 
tion to  demand  specific  enforcement  against 
the  other  party."  Korris  v.  Fox,  45  Fed.  40(1, 
and  cases  cited. 

Another  reason  for  denying  to  the  defend- 
Uit  in  error  the  remedy  he  reeks  is  that  the 
contract  is  not  fair  and  just  nor  supported 
by  any  adequate  consideration.  It  Is  found 
by  the  trial  court  that  the  company,  when 
It  purchased  the  property.  In  1881  and  1882, 
paid  the  full  value  of  the  same  to  Hugo  and 
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Catherine  Pelltz.  Immedlnte  possession  was 
takeu  of  the  same,  and  valuable  Improve- 
ments made,  costint;  at  least  $37,000.  When 
Root  &  Campbell  entered  into  the  contract 
with  Catherine  Felltz,  they  were  aciinalnted 
with  the  fact  that  the  comimny  was  In  the 
occupancy  of  the  premises,  the  character  of 
the  improvements  made  thereon,  and  the 
purposes  for  which  they  were  used.  At  that 
time  the  value  of  the  naked  land  was  found 
to  be  *15,000.  Thi&  value  and  the  cost  of 
the  Improvements  bring  the  amount  up  to 
?32,000.  The  only  value  given  by  Root  & 
Campbell  for  the  conveyance  of  the  land  In 
question  was  the  performance  of  services  as 
attorneys.  They  tiled  a  petition  In  court, 
and  had  made  some  preparation  for  the  trial 
of  the  cause.  A  demurrer  had  been  filed  to 
their  petition,  but  It  liad  not  been  argued  nor 
disposed  of.  The  action  was  begun  on 
March  2,  188G,  and  before  any  trial  or  final 
determination  it  was  dismissed  by  Catherine 
Felltz,  The  company  offered,  and  should 
have  been  permitted,  to  prove  that  the  serv- 
ices rendered  to  Catherine  Felltz  were  not 
worth  to  exceed  $300.  For  this  small  con- 
sideration the  plaintiff  below  asks  the  court 
of  equity  to  use  Its  extraordinary  iwwers  to 
take  property  from  the  defendant  below  of 
the  value  heretofore  stated.  If  the  title  to 
the  property  had  remained  in  Felltz  and 
wife,  and  the  plaintiff  below  had  brought 
suit  against  them  for  the  specific  pcrform- 
anoe  of  the  contract,  would  not  the  relief 
asked  for  liave  been  regarded  as  Inequitable 
and  unjust,  because  of  the  gross  Inadequacy 
of  consideration  and  want  of  fairness  in  tlie 
contract?  The  company  practically  stands 
in  the  shoes  of  Felltz  and  wife,  and  is  enti- 
tled to  the  same  consideration.  As  specific 
performance  cannot  be  demanded  as  a  mat- 
ter of  absolute  right,  but  rests  to  a  great  ex- 
tent In  the  sound  Judicial  discretion  of  the 
court,  I  think  that  equitable  considerations 
and  the  clrcumstancos  of  this  case  do  not 
justify  the  enfoi'cement  of  this  remedy.  In 
the  view  of  the  majority  of  the  court  a  strict 
enforcement  of  the  contract  Is  deemed  to  be 
Inequltaltle.  and  hence  the  Judgment  has 
been  materially  modified.  In  my  view,  the 
defendant  In  error  is  entitled  to  full  compen- 
sation for  the  services  performed,  and  the 
propei-ty  should  be  deemed  to  have  been  tak- 
en by  the  company  subject  to  that  claim; 
but.  under  the  circumstances,  he  is  not  enti- 
tled to  the  kind  of  relief  which  he  asks.  For 
these  reasons,  I  am  nnable  to  concur  in  the 
conclusion  which  my  associates  have  reach- 
ed. 


(56  Kan.  ITS) 

ATCHISON.  T.  &  S.  P.  R.  CO.  t.  ATERS. 
(Supreme  Court  of  Kansas.  Dec.  7,  1805.) 

Railhoad  Companies— Action  for  Fire—Plead- 
IHO  —  Special  Questions  —  Coxtribotort 
Neulioence — In  STRUCT  ION  a — Intekest, 
1.  In  an  action  against  a  railroad  com- 
pany to  recover  damaguti  by  a  fire  communicat- 


ed while  the  defendant  was  operating  its  rail- 
road, where  the  onl^  fault  charged  is  that  "the 
defendant  so  carelessly  and  negligontly  man- 
aged and  controlled  itB  locomotive  and  train  that 
fire  eseajwJ  therefrom,"  aiid  the  plaintiff  proved 
the  Bcttmg  out  of  the  fire  by  tne  defendant's 
locomotivp,  it  did  not  then  devolve  upon  the  de- 
fendant to  prove  that  the  locomotive  was  Butfi- 
cient,  and  iu  good  condition  and  repair,  but  only 
that  it  was  carefully  and  prOl^erly  managed  and 
controlled, 

2.  If  }>articular  guestionH  of  fact  are  plain 
and  direct  in  form,  are  within  the  issues,  are 
not  repetitious,  and  there  is  evidence  upon 
which  they  mav  be  intelligently  answered,  the 
party  makiag  the  request  is  entitled  to  have 
them  submitted,  althoufch  aaswers  the  most  fa- 
vorable to  the  requestmg  party  may  not  be 
sufficirat  to  overthrow  a  verdict  in  favor  of 
the  opposite  party;  and  it  is  improper  for  the 
court  to  remark  in  the  hearing  of  the  jury,  and 
especially  against  the  objection  of  counsel,  what, 
if  any,  effect  the  answers  would  have  upoa  the 
rights  of  the  parties. 

3.  An  instruction  grouping  together  several 
facts  tending  to  show  contributory  negligence 
of  the  plaintiff,  but  not  including  all  the  ele- 
ments proper  to  be  taken  into  account  upon  that 
issue,  and  directing  the  jury  that  these  facta 
constitute  such  negligence,  ought  not  to  be  giv- 
en in  that  form,  but  only  with  the  qualificatiua 
that  the  determination  of  the  question  of  neg^ 
ligcnee  by  the  jury  depended  upon  whether  they 
believed  from  the  evidence  that  an  ordinarily 
prudent  man  would  have  done  so  under  the 
same  or  like  circumstances. 

4.  Interest  is  not  recoverable  as  such  upoB 
a  claim  agamst  a  railroad  comnany  for  dam- 
ages by  fire  set  oat  in  the  (iteration  of  the  road. 

(ijyllahua  by  the  Court.) 

Error  from  district  conrt,  Marion  county; 
Frank  Doster,  Judfre. 

Action  by  George  W.  Ayers  axaJnat  tho 
Atchison.  Topeka  &  Santa  F6  Railroad  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

A,  A.  Hurd  and  Bowman  &  Bucber,  for 
plaintiff  in  error.  Keller  &  Dean,  for  de< 
feudant  In  error. 

MARTIX,  C.  3.  1.  The  original  action 
was  brought  by  the  defendant  In  error 
against  the  plaintiff  In  error  to  recover  dam- 
ages for  the  alleged  negligent  baming  of  a 
grain  elevator,  a  hay  press,  some  baled  and 
a  quantity  of  loose  hay,  and  other  property. 
The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  September  30,  1S90,  for  f 2.- 
024.44  damages,  $150  attorney's  fee,  and 
costs  taxed  at  $272.75.  The  allegation  of 
negligence  was  as  follows:  "While  said  de- 
fendant was  engaged  In  operating  the  de- 
fendant's railroad,  and  while  running  Its  lo- 
comotive and  train  along  said  railroad  and 
past  the  premises  of  plaintiff,  as  aforesaid, 
the  defendant  so  carelessly  and  negligently 
managed  and  controlled  Its  locomotive  and 
train  that  fire  escaped  therefrom,  and  on  the 
29th  day  of  March,  3890,  burned  the  follow- 
ing described  projwrty,  belonging  to  the 
plaintiff."  The  instructions  given  to  the  Jury 
assumed  that  on  proof  of  the  setting  out  of 
the  fire  by  the  defendant's  locomotive  It  de- 
volved upon  the  railroad  company  to  show 
not  only  that  the  locomotive  was  properly 
and  carefully  managed  and  controlled,  buc 
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that  It  -was  sufficient,  and  In  frood  condition 
and  repair.  This  would  doubtless  be  bo  un- 
der the  act  of  1S85  (Gen.  St.  18S9,  par.  1321), 
If  the  allegation  had  been  general  to  the  ef- 
fect that  the  fire  was  negligently  caused  by 
the  defendant  In  operating  its  railroad;  but 
the  aveiment  restricts  and  limits  the  charge 
to  the  negligent  management  and  conti'ol  of 
the  locomotive  and  train,  and.  In  the  ab- 
sence of  any  amendment,  the  court  was  not 
warranted  In  saying  that,  In  order  to  suc- 
cessfully defend  Itself,  the  company  must 
prove  that  the  locomotive  was  sufficient, 
and  in  good  condition  and  repair.  The  cause 
of  action  in  Railroad  Co.  v.  Fudge,  39  Kan. 
543.  18  Pac.  720,  originated  prior  to  the 
enactment  of  the  statute  of  1885,  but  the 
general  principle  of  pleading  therein  as  to 
limiting  the  charge  of  negligence  Is  appli- 
cable even  under  the  statute,  where  the  al- 
legation of  negligence  is  speclCle  and  not  gen- 
eral. The  defendant  had  a  right  to  assume 
that  any  complaint  of  the  Insufficiency  or 
want  of  repair  of  the  locomotive  was  waiv- 
ed, the  plaintiff  relying  upon  the  specific 
charge  that  the  fire  was  caused  by  Its  negli- 
gent management  and  control.  As  further 
bearing  on  the  limitation  of  the  Issue  by 
the  pleadings,  see  Clark  r.  Railroad  Co.,  48 
Kan.  654,  062,  29  Pac.  604. 

2.  The  defendant  pleaded  and  largely  re- 
lied upon  the  contributory  negligence  of  the 
plaintiff  as  a  defense,  such  negligence  aris- 
ing from  permitting  dry  hay  to  accumulate 
aroimd  the  building  In  large  quantities,  ex- 
tending therefrom  to  the  tracks  of  the  com- 
pany, so  as  to  readily  catch  fire  from  sparks 
emitted  from  the  locomotive  when  properly 
managed.  A  great  deal  of  the  evidence  re- 
lated to  the  condition  of  the  building  and  the 
premises  around  it,  the  same  being  used 
for  the  baling  of  hay  and  the  storing  of  the 
same  Imth  baled  and  loose.  Tlie  defendant 
submitted  ten  particular  questions  of  fact 
In  relation  to  the  condition  of  different  parts 
of  the  premises,  three  questions  pertaining 
to  the  age  of  different  parts  of  the  building, 
and  one  as  to  the  same  never  having  been 
painted.  The  first  ten  questions  were  ob- 
jectionable In  form,  No.  1  being  as  follows: 
"Is  It  not  a  fact  that  the  fii-e  caught  in  the 
dry  graas'  and  rubbish  that  had  accumulated 
near  the  northeast  corner  of  the  buUdlngV" 
instead  of  directly  asking  the  Jury,  "Did  the 
fire  catch  In  the  dry  grass?"  etc.  Questions 
in  a  negative  or  a  leading  form  should  never 
be  submitted,  and  these  were  both  leading 
and  negative,  and  any  direct  answer  to  them 
by  yes  or  no  was  liable  to  be  misunderstood. 
The  court  refused  to  submit  the  14  questions 
referred  to,  and  was  proceeding  to  state  the 
reasons  therefor,  when  defendant's  counsel 
objected  to  any  argument  In  the  pr^ence  of 
the  Jury,  but  this  was  overruled,  the  de- 
fendant excepting,  and  the  court,  referring  to 
the  first  10  questions,  said,  among  other 
things:  "Suppose  titese  questions  should  be 
answered  bb  tbe  deCoise  aaks  that  tb^  ;hon]d 
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be  answered,— that  this  combustible  material 
was  scattered  around  there, — It  does  not  show 
that  the  plalutlCF  was  guilty  of  negligence. 
*  *  *  It  gives  no  light  to  the  court  or  any 
reviewing  eom-t."  We  regard  the  remai-k  as 
improper  in  the  presence  of  the  Jury.  It  waft 
a  statement  as  a  pi-oijosltlon  of  law  that  the 
scattering  of  combustible  material  upon  and 
over  the  plalntlCC's  premises  was  not  negli- 
gence. That  was  one  of  the  principal  ques- 
tions to  be  submitted  to  the  jury,  and  they 
would  be  very  liable  to  interpret  this  remark 
of  the  judge  as  a  declaration  that  all  the  evi- 
dence as  to  the  existence  of  combustible  mat- 
ter around  and  about  the  premises  was  Imma- 
terial. The  first  10  questions  seem  quite  per- 
tinent to  the  Issue,  although  the  ans^vers  to 
them  in  the  manner  most  favomble  to  the  de- 
fendant may  not  have  been  sufficient  alone  to 
oveithi-ow  a  verdict  in  favor  of  the  plaintiff. 
We  do  not  understand  tills,  however,  to  be  the 
test  of  the  competeucy  of  particular  questions 
of  fact  requested.  If  the  questions  are  plain 
and  direct  In  form,  are  within  the  Issues,  are 
not  repetitious,  and  there  is  evidence  upon 
which  they  may  be  intelligently  answered, 
they  ought  to  be  submitted,  so  that  the  detail- 
ed facts  may  appear  of  record;  thus  enabling 
the  trial  court,  upon  further  proceedings,  or  a 
reviewing  court  afterwards,  to  form  an  intelli- 
gent Judgment  upon  the  particular  issues 
sought  to  be  elucidated  by  the  questions  and 
ansTi-ers.  It  would  have  been  iHX>per  to  sub- 
mit the  other  four  questions,  for  they  were  re- 
motely within  the  issues,  but  they  were  not 
especially  material,  and  the  refusal  of  ttie 
court  to  submit  them  would  not  be  reversible 
error.  It  Is  generally  error  to  refuse  to  sub- 
mit questions  of  fact,  drawn  In  pr(^)er  form, 
material  to  the  case,  and  based  upon  the  evi- 
dence. Section  286  of  the  Civil  Code  has  been 
uniformly  held  to  grant  a  right  to  the  parties 
to  have  proper  questions  of  fact  submitted  to 
the  Jury.  Bent  v.  Phllbric,  16  Kan.  190;  Rail- 
road Co.  V.  Hotham,  22  Kan.  41;  Railroad 
Co.  V.  Plunkett,  25  Kan.  188,  198;  City  of 
AVyandotte  v.  Gibson,  Id.  236,  243;  Railroad 
Co.  V.  Fechheimer,  30  Kan.  45,  51,  12  Pac. 
362;  Kansas  City  v.  Bradbury,  45  Ivan.  381, 
388,  25  Pac.  881).  Of  course,  it  is  the  duty  of 
the  court  to  revise  the  questions,  to  strike  out 
or  amend  those  drawn  by  the  attorneys  in 
improper  form  or  equivocal  in  their  meaning, 
and  those  outside  of  or  Immaterial  to  the  is- 
sues, as  also  sucli  as  are  not  based  upon  any 
evidence  in  the  case.  Railroad  Co.  v.  Holley, 
30  Kan.  4(55,  472,  473,  1  Pac.  130. 

3.  The  railroad  company  assigns  as  error 
the  failure  of  the  court  to  give  the  following 
to  the  jury:  "Yon  are  Instructed  that  where 
a  man  stores  hay  in  buildings  located  in 
close  proximity  to  a  railroad  track,  and 
stacks  hay  on  the  outside  of  such  buildings 
and  against  such  buildings,  and  allows  and 
permits  loose  hay  to  blow  and  scatter  In  and 
around  such  premises  in  such  manner  as  to 
make  it  reasonable  and  probable  that  sucb 
scattered  bay  wlU  be  fired  by  sparks  emitted 
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from  engines  passing  np  and  down  such  rail- 
road track,  the  plaintiff  is  guilty  of  such 
carelessness  and  negligence  as  will  bar  him 
from  any  recovery  for  loss  of  property  from 
such  Are."  And  the  company  also  complains 
of  the  giving  of  the  following  Instruction  on 
the  same  general  subject:  "But  if  yon  fur- 
ther believe  that  plaintiff  allowed  hay  or 
other  rubbish  to  accumulate  on  or  about  his 
property,  or  left  any  cracks  or  openings  in 
his  building  through  which  Are  from  a  pass- 
ing locomotive  could  readily  communicate 
to  the  hay  or  other  Inflammable  matter  In- 
side such  building,  and  that  the  Are  was 
first  communicated  to  the  scattered  hay  or 
other  inflammable  mbbish  so  left  exposed, 
or  to  the  hay  or  other  Inflammable  matter 
exposed  through  the  cracks  or  openings  of 
the  building,  and  you  further  believe  that 
the  doing  or  permitting  these  things  on  the 
part  of  plaintiff  was  what  an  ordinarily 
prudent  man  would  not  have  done  under 
the  same  or  like  circumstances,— then  plain- 
tiff cannot  recover  because  of  his  negli- 
gence." Counsel  say:  "In  this  Instruction 
ttie  court  fairly  submitted  the  facts  concern- 
ing the  condition  of  the  premises,  and  how 
the  fire  was  communicated  to  the  building; 
•  •  •  a  state  of  facts  which  •  •  •  can 
amount  to  nothing  less  than  contributory 
negligence,  and  which  must  be  pronounced 
such  by  the  common  Judgment  of  all  rea- 
sonable men.  The  court  then  leaves  it  to 
the  jury  to  say  whether  It  Is  negligence  or 
not,  and  directs  them  that  their  determina- 
tion of  the  question  depends  uiion  whether 
they  believe  that  tlie  doing  or  permitting 
these  things  Is  what  an  ordinarily  prudent 
man  would  not  do  in  a  like  case."  It  Is  our 
opinion,  however,  that  the  instruction  re- 
quested was  properly  refused,  for  It  did  not 
embrace  all  the  eleraeuts  necessary  to  con- 
stitute negligence  as  a  matter  of  law.  It 
did  not  Include  the  conditions  of  the  w^Ind, 
the  weather,  the  earth,  the  fre(]uenoy  of  the 
passing  of  the  locomotive,  the  length  of  time 
that  the  premises  bad  been  littered,  whether 
temporarily  or  habitually,  nor  other  circum- 
stances which  might  properly  be  taken  Into 
account  in  the  solution  of  the  question  of 
the  plaintiff's  contributory  negligence.  Nei- 
ther did  the  instruction  given  by  the  court 
aim  at  an  enumeration  of  all  the  circum- 
stances which  would  Justify  a  finding  of 
nesligence,  but,  after  reciting  what  the  evi- 
dence tended  to  prove,  it  was  properly  left 
to  the  Jury  to  say  whether  an  ordinarily 
prudent  man  would  have  done  so  under  the 
same  or  like  circumstances;  this  being  the 
test  of  negligence.  There  was  no  error  in 
the  refusal  of  the  instruction,  nor  in  the  In- 
struction given  by  the  court 

4.  The  court  Instructed  the  jury  to  allow 
Interest  on  the  amount  of  the  loss  at  6  per 
cent.  i>er  annum  from  the  date  of  the  fire 
to  the  time  of  trial.  A  recovery  of  damages 
for  simple  negligence  of  a  party  to  whom 
.  no  benefit  could  accrue  by  reason  of  the  In- 


Jury  Inflicted  does  not  inclode  Interest  as 
such.  Neithw  the  act  of  18S5  nor  chapter 
51,  Gen.  St.  1889,  relating  to  Interest,  In 
terms  authorizes  It;  and.  In  the  absence  of 
a  statute,  we  think  interest  Is  not  allowable 
any  more  for  damages  by  fire  than  for  the 
killing  of  cattle.  Railroad  Co.  t.  Gabbert. 
34  Kan.  132,  136,  137,  8  Pac.  218;  Kenney 
V.  Railroad  Co.,  63  Mo.  99,  102;  Atkinson  v. 
Railroad  Co.,  Id.  367;  Sargent  t.  Hampden, 
38  Me.  581.  585,  586.  The  Judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new  trial.   All  the  Justices  concorrlng. 


COMSTOCK  V.  UKION  PAC.  RT.  CO. 
(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 

IlTJUBT   TO   BUPLOTB— EVIDBMCK— DbMDBBBB  10 
EVIOENCK. 

1.  In  an  nctlon  against  a  railway  compaor 
to  recover  damagps  for  injuries  sustained  by  a 
person,  while  employed  as  a  section  hand,  at 
work  on  the  track,  bv  a  passinfr  train,  it  ii 
proper  to  show  what  the  duties  of  the  foreman 
are  with  reference  to  keeping  the  time  and  warn- 
ing tlie  workmen  of  the  approncli  of  trainR. 

2.  Where,  in  such  an  action,  there  is  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  company,  and  where  it  does  not  cleaily 
appear  that  the  {ilalntiff  was  guilty  of  contribu- 
tory negligence,  it  is  error  to  sustain  a  demurrer 
to  the  testimony. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Logan  county;  8. 
J.  Oslwrn,  Judge. 

Action  by  William  H.  Comatocfc  against  the 
Union  Pacific  Railway  Company.  Judgmeit 
for  defendant,  and  plaintiff  brings  error.  Ee- 
vei*sed. 

E.  A.  McMath  and  A.  C.  Towne,  for  plain- 
tiff In  error.  A.  L.  Williams,  N.  H.  Loomi^ 
and  R.  W.  Blair,  for  defenilant  in  errtx. 

ALLEX,  J.  The  plaintiff  in  error,  as  plain- 
tiff below,  brought  this  action  against  the 
railway  company  to  recover  damages  claimed 
to  liave  been  caused  by  the  negligence  of  the 
defendant's  servants  in  the  c^ration  of  its 
railway.  The  plaintiff  was  employed  as  a  sec- 
tion hand  at  Oakley.  On  the  14tb  of  Sep- 
tember, 1SS9,  he  was  directed  by  the  foreman 
under  whom  he  was  working  to  level  cinden 
between  the  rails  of  the  main  track,  not  far 
from  the  station  at  Oakley.  While  so  enga- 
ged, working  with  a  shovel,  with  his  head  bent 
down,  he  was  struck  by  an  engine  coming  from 
the  w^t,  knocked  senseless,  and  one  of  his 
legs  broken.  It  appears  that  at  about  the  time 
of  the  accident  the  whistle  of  the  engine  was 
sounded,  and  probably  the  bell  was  rung;  but 
the  plaintiff  testified  that  he  did  not  hear  any 
warning,  and  the  testimony  of  the  other  wit- 
nesses is  to  the  effect  tliat  the  sounding  of  the 
whistle  was  at  about  the  same  time  that  the 
plaintiff  was  struck.  The  foreman  called  to 
htm  at  about  the  same  time  tliat  the  whistle 
was  sounded,  but,  as  he  was  at  some  little 
distance  from  him,  be  did  not  hear  it.  The 
plaintiff  aongbt  to  prove  what  the  duties  of  » 
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Mctlon  foreman  were,  and  espedalljr  his  dnty 
•with  reference  to  keeping  the  time  and  notify- 
ing the  men,  when  at  work  on  the  track,  of 
the  approach  of  trains.  This  testimony  the 
court  excluded.  After  all  of  the  testlmtmy  on 
behalf  of  the  plaintiff  had  been  submitted,  the 
court  sustained  a  demurrer  to  It,  and  rendered 
Judgment  In  fiiTor  of  the  defendant  for  costs. 
We  are  not  informed  by  the  record  on  what 
ground  the  court  acted,— iriiether  It  held  that 
there  was  no  proof  of  negllgrocc  on  the  part 
of  the  defendant's  servants,  or  that  there  vras 
an  affirmatlre  showing  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  It  appears 
that  tiie  wind  was  blowing  very  hard,  and  the 
air  filled  with  dust.  While  the  plaintiff  him- 
self testifies  that  he  was  working  with  his  face 
towards  the  west,  he  was  In  such  a  stooping 
position  that  be  did  not  see  the  approaching 
train,  and  he  did  not  hear  any  warning  of  its 
approach,  from  any  source.  We  think  It  was 
a  question  of  fact,  which  should  tiave  been  sub- 
mitted to  the  jury,  whether  the  engineer  In 
cliarge  of  the  train  was  negligent  in  failing  to 
gire  the  danger  signal  before  he  did,  and  also 
whether  it  was  negligence  In  the  foreman  to 
place  the  plaintiff  at  work  on  the  track  at  the 
time  a  train  was  nearly  due,  without  keeping 
watch  and  warning  him  of  Its  approach  in  time 
to  avoid  Injury.  It  was  also  proper  for  the 
plaJntlff  to  show  what  the  duties  and  practice 
of  the  foreman  were  with  reference  to  keeping 
time  and  notifying  the  men  of  approaching 
tratiur,  and  the  court  erred  In  excluding  this 
evidence.  It  had  some  bearing  both  on  the  ques- 
tion of  negligence  on  the  part  of  the  foreman 
and  of  contributory  negligence  on  the  part  of 
the  plaintiff.  Nor  can  we  say,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  His  position  was  not 
tliat  of  a  treepasuer,  nor  of  a  traveler  crossing 
a  railroad  track.  He  was  at  his  post  of  dnty, 
though  in  a  situation  of  danger.  Whether  the 
defendant  ought  to  have  kept  his  eyes  divert- 
ed from  his  work  frequently  enough  to  detect 
the  approach  of  a  train  from  either  direction, 
or  whether  he  might  rely  to  some  extent,  at 
least,  on  receiving  warning  either  from  the 
foreman  or  from  the  engineer  of  an  approach- 
ing train,  is  ft  question  of  fact,  proper  for  the 
determination  of  a  Jury.  Goodfellow  v.  Rail- 
mad  Co..  100  Moss.  461;  Crowley  v.  Railroad 
Co.  (Iowa)  20  N.  W.  407;  Crlswell  v.  Railroad 
Co.  (W.  Va.)  6  S.  E.  31;  Sullivan  v.  Railway 
Co.  fMo.  Sup.)  10  S.  W.  852;  Jones  v.  Railway 
Co.,  128  U.  S.  44.1,  9  Sup.  Ct.  IIS.  The  judg- 
ment is  revelled,  and  a  new  trial  ordered.  All 
the  Justices  concurring. 


(3S  Kan.  466) 

BEVERLY  V.  BARNITZ. 

(Supreme  Court  of  KanBOs.   Dec  7,  1895.) 

COBSTITOTIOK&I.  LaW— ObUOATION  OF  CO!(TiU.OT8 

— Kbdbmptiom  Law. 

Chapter  lOD,  Sess.  Laws  1893,  commonly 
known  as  the  "Redemption  Law,"  whether  ai>- 
plied  to  existing  or  future  contracts,  is  nat  in 
Cimfllct  with  the  provision  of  the  federal  consti' 


tntion  (artide  1,  S  10)  that  "no  state  shall 
•  •  *  pass  any  •  •  •  law  -impniring  the 
oblisation  of  contraets."  Johnston,  J.,  dissent- 
ing. 

(Syilabas  by  the  Court) 

On  rehearing.   Gxanted,  snd  judgment  re- 

yersed. 

For  former  opinion,  see  40  Pac.  325. 
WllUam  J.  Scott,  for  plaintiff  In  error.  Fer- 
ry ft  Doran,  for  defendant  In  error. 

MARTm,  0.  J.  On  November  1,  ISSS, 
George  A.  Kirkland  executed  a  negotiable 
promissory  note  to  Martha  Bamlts  for  $1,3(J0, 
payable  in  five  years,  with  interest  at  8  per 
cent  per  annum,  and  after  maturity  at  the 
rate  of  12  per  cent  per  annum,  which  note 
was  secured  by  a  mortgage  on  a  quarts  sec- 
tion of  land  In  Shawnee  county,  Kan.,  ap- 
praisement being  waived.  The  land  was  aft- 
erwards sold  to  John  Jj.  Beverly,  subject  to 
the  mortgage.  On  January  21,  1893,  an  ac- 
tion was  commenced  In  the  district  court  of 
Shawnee  county  to  obtain  Judgment  upon 
said  note  and  to  foreclose  said  mortgage.  On 
July  7,  1893,  a  personal  Judgment  was  ren- 
dered for  ?2,113.4e,  l>earing  interest  from  that 
date  at  the  rate  of  12  per  cent  per  annum, 
and  $44.95  costs,  and  the  land  was  ordered  to 
be  sold  for  the  payment  of  said  judgment. 
On  January  9,  1804,  an  order  of  sale  was  Is- 
sued, and  the  property  was  sold  to  Martha 
Baruitz  by  the  sheriff  on  February  12,  1894, 
for  $2,000.  On  February  19,  1894,  John  L. 
Beverly  filed  a  motion  asking  that  upon  con- 
firmatlott  of  the  sale  the  court  ordra*,  adjudge, 
and  determine  that  said  real  estate  Is  subject 
to  redemption  as  provided  by  chapter  109  of 
the  Laws  of  1893,  which  took  effect  March 
17,  1893,  and  that  the  sheriff  be  ordered  and 
directed  to  make  to  the  purchaser  the  cer- 
tificate of  sale  mentioned  In  said  chapter,  he 
being  In  actual  possession  of  said  real  estate 
by  his  tenant,  the  same  never  having  been 
abandoned,  but  being  occupied  in  good  faith. 
This  relief  was  refused  by  the  court,  and  It 
was  ordered  that  the  sale  be  confirmed,  and  a 
deed  executed  by  the  sheriff  to  the  purchaser 
for  said  premises;  holding  that  said  chapter 
109  Is  unconstitutional,  so  far  as  intended  to 
apply  to  mortgages  previously  executed  and 
delivered.  On  a  proceeding  In  error  In  this 
court,  said  judgment  was  affirmed.  The  com- 
panion case  of  Watkins  v.  Glenn  was  decided 
at  the  same  time,  and  the  opinions  appear  In 
55  Kan.  — ,  40  Pac.  318-324.  The  plaintiff 
in  error  asks  a  rehearing. 

Does  this  statute  Impair  the  'Obligation  of 
this  prior  contract?  If  It  does  so  in  the 
slightest  degree,  It  must  be  held  unconstitu- 
tional as  to  such  contract.  If,  on  the  other 
hand,  the  act  affects  only  the  remedy,  or  some 
provision  of  the  contract  which  is  Inoperative 
and  void  under  the  laws  of  Kansas,  where 
the  contract  was  made,  then  it  must  be  held 
valid;  and  all  legal  presumptions,  so  far  as 
this  court  is  concerned,  favor  the  validity  of 
the  act  Cooley,  Const  Lim.  216,  217.  When 
Chief  Justice  Marshall  delivered  the  opinion 
«t  the  supreme  court  of  the  United  States  ta 
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Stui^  T.  Crownlnshield,  4  "Wheat.  122,  the 
leamhig  upon  the  inhibition,  "So  slate  shall 
♦  ♦  ♦  pass  any  *  ♦  •  law  impairing  tlie 
obligation  of  contracts,"  was  well-nigh  ex- 
baustod.  Little  was  left  for  other  or  subse- 
quent judges  of  that  tribunal  hut  to  apply 
the  law  as  there  clearly  laid  down.  The  leg- 
islature of  New  York  had  In  1811  ennotiil  an 
Insolvent  law  which  not  only  puiiwrted  to  lib- 
erate tlie  person  of  the  debtor,  but  to  dis- 
charge him  from  nil  Habillty  for  any  debt  con- 
tracted previous  to  his  discharge,  on  surreu- 
derfug  Ills  property  in  the  manner  prescribed 
by  the  act;  and  it  was  held  that,  in  so  fur  as 
it  pui-porled  to  discharge  a  debtor  from,  his 
obligation  without  i)erformauce.  it  was  in- 
valid, but  not  80  as  to  releasing  the  debtor 
from  imprisonment.— then  a  common  and  very 
jM^rsuaaive  remedy.  The  court  saya  (page 
107):  "A  contract  is  an  agreement  in  which 
a  jjarty  undertakes  to  do  or  not  to  do  a  par- 
ticular thing.  The  law  binds  him  to  perform 
his  undertaking,  aud  this  is,  of  course,  the  ob- 
ligation  of  his  contract.  lu  the  case  at  bar 
the  defendant  has  given  his  promissory  note 
to  pay  the  plaintiff  a  sum  of  money  on  or  be- 
fore a  certain  day.  The  contract  binds  him 
to  pay  that  sum  on  that  day,  aud  this  is  its 
obligation.  Anj'  law  which  releases  a  part 
of  this  obligation  must,  in  the  literal  sense  of 
the  word,  impair  It.  Much  more  must  a  law 
impair  it  which  makes  It  totally  hivalid  and 
entirely  discharges  it."  And  again  (pages  200, 
201):  "The  distincti  m  between  the  obligation 
of  a  contract  aud  the  remedy  given  by  the 
legislature  to  enforce  tliat  obligation  has 
been  taken  at  the  bar,  and  exists  in  the  nature 
of  things.  Without  impairing  the  obligation 
of  the  contract,  the  remedy  may  certainly  be 
modified  as  the  wisdom  of  the  nation  shall 
direct.  Confinement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  contract, 
or  may  be  allowed  as  a  means  of  inducing 
him  to  perform  it.  But  the  state  may  re- 
fuse to  inflict  this  punishment,  or  may  with- 
hold this  means,  and  leave  the  contract  in  full 
force,  liiiprisoninent  is  no  iMirt  of  the  con- 
tract, and  simply  to  release  the  prisoner  docs 
not  impair  its  obligation."  See,  also,  Mason 
v.  lialle,  12  Wheat.  370;  Beers  v.  Ilaughton, 
!)  Pet.  :^2i),  35i>;  I'enuiuian's  Case.  103  t'.  S. 
714.  717.  In  Bronson  v.  Klnzie.  1  How.  311, 
31."),  3U>,  the  court,  speaking  (hrougli  Chief 
Justice  Taney,  in  respect  to  au  Illinois  mort- 
gage, said:  "If  the  laws  of  the  state  iMssed 
afu'rwai-ds  had  done  nothing  more  than 
cliange  tlie  remedy  upon  contracts  of  this  de- 
scription, they  would  be  liable  to  no  constitu- 
tional objection.  For,  undoubtedly,  a  state 
may  regidate  at  pleasure  the  modes  of  pro- 
<*ee(liug  in  Its  courts  in  relation  to  past  con- 
tracts 08  well  as  future.  It  may,  for  exam- 
ple, shorten  the  i>erlod  of  time  within  which 
claims  shall  be  barred  by  the  statute  of  limi- 
tations. It  may,  if  it  thinks  proper,  direct 
that  the  necessary  implements  of  agriculture, 
or  the  tools  of  the  mechanic,  or  articles  ot 
necessitr  In  household  furuitur^  shall,  Uke 


wearing  apparel,  not  be  liable  to  execution  on 
Judgments.  Regulations  of  this  description 
have  always  been  considered  in  every  civiliz- 
ed community  as  properly  belonging  to  the 
remedy,  to  be  exercised  or  not  by  cveo'  sov- 
ereignty, according  to  its  own  views  of  iKillcy 
and  humanity.  It  must  reside  in  every  state 
to  enable  it  to  secure  Its  citizens  from  unjust 
and  harassing  litigation,  and  to  protect  them 
in  tliose  pursuits  which  are  nei-essarj-  to  the 
existen<-e  aud  well-being  of  everj'  community. 
And  although  a  new  remedy  may  bo  deemed 
less  convenient  than  the  old  one,  and  may  in 
some  degree  render  the  recovery  of  debts 
more  tardy  and  difficult,  yet  It  will  not  fol- 
low that  the  law  is  nnconstltulioual.  ^^^lat- 
ever  belongs  merely  to  the  remedy  may  he 
altered  according  to  the  Vk-ill  of  the  state,  pn>- 
vided  the  alteration  does  not  imiwir  the  obli- 
gation of  the  contract.  But,  if  that  effect  is 
produced,  It  Is  immaterial  whether  It  Is  done 
by  acting  on  the  remedy,  or  directly  on  the 
contract  Itself.  In  either  c-ase  U  Is  prohibit- 
ed by  the  constitution."  In  Terry  v.  Ander- 
son, 05  U.  S.  628,  it  was  held  that  an  enact- 
ment reducing  the  time  prescrlt)ed  by  the 
statute  of  limitations  In  force  when  the  right 
of  action  accrued  Is  not  uuconstituttoual,  pro- 
vided a  reasonable  time  be  giveu  for  the  com- 
mencement of  a  suit  before  the  bar  takes  ef- 
fect. The  court  says  (page  033),  "The  parties 
to  a  contract  have  no  more  a  vesteil  Interest 
In  a  particular  limltatioo  which  has  been  fix- 
ed than  they  have  In  an  unrestricted  right  to 
sue."  In  Antoni  v.  Greenhow,  107  U.  S.  709, 
774,  775,  2  Sup.  Ct.  91,  although  the  Virginia 
funding  act  of  1871  required  the  state  to  re- 
ceive certain  coupons  for  all  taxes  and  de- 
mands due  her,  and  authorized  the  writ  of 
mandamus  to  compel  the  proper  tax  collector 
to  receive  the  same;  yet  the  act  of  1SS2. 
which  required  the  coupon  holder  to  first  pay 
his  taxes  in  cash,  and  file  his  couikius  In  the 
court  of  appeals,  and,  after  a  circuitous  pro- 
ceeding, receive  back  his  cash  in  lieu  of  the 
couiKjus,  was  held  to  affect  onlj'  the  remedy, 
and  not  to  constitute  an  Impairment  of  the 
contract.  In  Insurance  Co.  v.  Cushman,  lOS 
U.  S.  51,  2  Sup.  Ct.  2;i0.  !t  was  decided  that 
the  Illinois  statute  of  1870  entitling  the  par- 
chaser,  in  case  of  retlemptlon,  to  receive  in- 
terest upon  his  bid  at  the  rate  of  S  i>er  cent. 
l)er  annum  (the  previous  law  prescribing  10 
per  cent.),  was  applicable  to  all  decretal  sales 
of  mortgaged  premises  thereafter  made,  al- 
though the  mortgage  was  given  iwfore  the 
passage  of  that  statute;  that  such  reduction 
in  the  rate  of  interest  did  not  Impair  the  ob- 
ligation of  the  contract  between  mortgagor 
and  mortgagee,  because  tiie  amendatory  stat- 
ute did  not  diminish  the  duty  of  tlie  mort- 
gagor to  pay  what  he  agreed  to  pay,  or  short- 
en the  period  or  payment,  or  affect  any  rem- 
edy which  the  mortgagee  had  by  existing 
law  for  the  enforcement  of  his  contract,  and 
that  exlathig  laws,  with  reference  to  which 
the  mortgagor  and  mortgagee  must  be  as- 
sumed to  bave  contracted,  are  only  those 
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wblch  In  their  direct  or  necessary  legal  opera- 
tion controlled  or  affected  the  ohligation  of 
their  contract.  And  In  the  ophilon  the  court 
says  {pages  &4.  65,  108  U.  S..  and  page  236, 
2  Sup.  Ct.):  "The  rights  of  the  purchaser  at 
the  decretal  sale.  If  one  was  had,  were  not  of 
the  essence  of  the  mortgage  contract,  hut  de- 
pended wholly  upon  the  law  In  force  when 
the  sale  occurred.  The  company  ceased  to 
be  a  mortgagee  when  Its  debt  was  merged  In 
the  decree,  or  at  least  when  the  sale  occur- 
red. Thenceforward  Its  Interest  In  the  prop- 
erty was  as  purchaser,  not  as  mortgagee. 
And  to  require  It.  as  purchaser,  to  conform 
to  the  terms  for  the  redemption  of  the  prop- 
erty as  prescribed  by  the  statute  at  the  time 
of  purchase,  does  not  In  any  legal  sense  Im- 
pair the  obligation  of  Its  contract  as  mortga- 
gee. It  assumed  the  position  of  a  purchaser, 
subject  necessarily  to  the  law  then  in  force 
defining  the  rights  of  purchasers."  And  again 
the  court  says  (page  66,  108  IT.  S.,  and  page 
236,  2  Sup.  Ct.):  "That  the  reduction  of  In- 
terest to  be  paid  to  the  purchaser  would  les- 
sen the  probable  number  of  bidders  at  the  de- 
cretal sale,  and  thereby  diminish  the  chances 
of  the  proijerty  bringing  the  mortgage  debt, 
are  plainly  contingencies  tliat  might  never 
have  arisen.  They  could  not  occur  unless 
there  was  a  decretal  sale,  nor  unless  the  mort- 
gagee became  the  purchaser,  and  are  too  re- 
mote to  Justify  the  concluBion,  as  matter  of 
law,  that  such  legislation  affected  the  value  of 
the  mortgage  contract."  In  Slorloy  t.  Rail- 
way Co.,  U(>  U.  S.  162,  13  Sup.  Ct.  54,  it 
was  held  that  a  state  was  not  forbidden  by  the 
clause  of  the  federal  constitution  under  con- 
sideration from  legislating,  within  its  discre- 
tion, to  reduce  the  rate  of  interest  upon  judg- 
ments previously  obtained  In  its  courts,  the 
judgment  creditor  having  no  contract  whatev- 
er In  that  respect  with  the  Judgment  debtor. 
The  court  hold  that  the  state  law  regulating  the 
rate  of  Interest  on  Judgments  formed  no  part 
of  the  contract,  and  quoted  approvingly  (page 
171,  14ti  U.  S.,  and  page  54,  13  Sup.  Ct.)  from 
the  opinion  of  Chief  Justice  Marshall  in  Og- 
den  V.  Maunders,  12  Wheat.  213,  34.%  as  fol- 
lows: "If  the  law  becomes  a  part  of  the  con- 
tract, change  of  place  would  not  expunge  the 
condition.  A  contract  made  In  New  York 
would  be  the  same  In  any  other  state  as  In 
Kew  York,  and  would  still  retain  the  stipula- 
tion originally  Introduced  Into  It."  In  Curtis 
T.  Whitney.  13  Wall.  68,  the  court  held  that  a 
statute  which  required  the  holder  of  a  tax- 
rale  certlllcate  made  before  its  passage  to 
give  three  months'  notice,  with  a  copy  of  the 
certificate,  the  name  of  the  holder,  and  the 
time  the  deed  will  be  aiipiieil  for,  to  an  oc- 
cupant of  the  land.  If  there  be  one,  before  he 
takes  hlH  tax  deed,  does  not  Impair  the  ob- 
ligation cf  the  contract  evidenced  by  the  cer- 
tificate; and  accordingly  a  tax  deed  was  ad- 
judged void  for  want  of  the  notice.  Justice 
Miller,  In  delivering  the  unanimous  opinion  of 
the  court,  said  (pages  70,  71):  "Tliat  a  atat- 
ote  Ui  not  void  because  it  Is  retrospective  has 


been  repeatedly  held  by  this  court,  and  the 
feature  of  the  act  of  1867  which  makes  It  ap- 
plicable to  certificates  already  issued  for  tax 
sales  does  not  of  itself  conflict  with  the  con- 
stitution of  the  United  States.  Nor  does  ev- 
ery statute  which  affects  the  value  of  a  con- 
tract impair  Its  obligation.  It  is  one  of  the 
contingencies  to  which  parties  look  now.  In 
making  a  large  class  of  contracts,  that  they 
may  be  affected  in  many  ways  by  state  and 
national  legislation.  For  such  legislation,  de- 
manded by  the  public  good,  however  It  may 
retroact  on  contracts  previously  made,  and 
enhance  the  cost  and  difficulty  of  perform- 
ance, or  diminish  the  value  of  such  perform* 
ance  to  the  other  party,  there  is  no  restraint 
In  the  federal  constitution,  so  long  as  the  ob- 
ligation of  performance  remains  In  full  force." 

In  each  of  the  foregoing  cases,  except  that 
cited  from  1  How.  311,  the  supreme  court 
of  the  United  States  held  that  the  state  stat- 
ute enacted  subsequently  to  the  making  of  the 
contract  affected  the  remedy  only,  and  not 
the  obligation  of  the  promisor  to  perform  his 
contract,  and  other  cases  of  like  character 
might  be  cited.  In  some  cases  expressions 
have  been  used  in  the  opinions  of  the  Judges 
which,  if  takeu  alone,  would  obliterate  the 
line  of  demarkatlon  between  the  obligation 
of  the  contract  and  the  remedy  for  its  en- 
forcement; but  as  was  well  said  by  Chief 
Justice  Marshall  In  Ogden  v.  Saunders,  12 
Wheat.  333,  "The  positive  authority  of  a  de- 
cision Is  coextensive  only  with  the  facts  on 
which  It  is  made,"  and  opinions  of  judges 
are  to  be  understood  In  the  ll^t  of  the  Is- 
sues to  be  decided,  and  as  limited  by  them. 
Thus,  in  Louisiana  v.  New  Orleans,  102  U. 
S.  203,  Justice  Field,  In  delivering  the  unani- 
mous opinion  of  the  court,  said  {pages  200, 
207):  "The  obligation  of  a  contract,  in  the 
constitutional  senee.  Is  the  means  provided 
by  law  by  which  It  can  be  enforced,— by 
which  the  parties  can  be  obliged  to  perform 
it.  Whatever  legislation  lessens  the  efficacy 
of  these  means  impairs  the  obligation.  If 
It  tend  to  postpone  or  retard  the  enforcement 
of  the  contract,  the  obligation  of  the  latter 
is  to  that  extent  weakened."  But  it  was 
therein  held  that  a  state  law  requiring  the 
registry  In  the  office  of  the  controller  of 
Judgments  rendered  against  the  city  of  New 
Orleans  on  former  contracts,  before  any  pro- 
ceeding could  be  had  for  their  enforcement, 
was  a  reasonable  regulation  and  constitu- 
tional. The  bonds  In  Judgment  were  issued 
in  1854,  and  prior  to  the  act  of  1870  the 
Judgment  creditor  was  entitled  to  the  writ 
of  mandamus  to  enforce  collection.  That 
act,  however,  purported  to  divest  the  courts 
of  the  state  of  authority  to  allow  any  sum- 
mary process  or  mandamus  against  said  city 
to  compel  payment,  and  required  that  judg- 
ment creditors  file  transcripts  of  their  judg- 
ments In  the  office  of  the  controller,  after 
which  the  judgments  should  be  paid  In  the 
order  of  their  registration.  The  supreme 
court  of  Louislooa  held  tliat  this  act  wan 
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Talid,  and  the  plalntlfTs  case  was  dlsmlsseil, 
and  all  relief  denied,  and  this  decree  was 
affirmed  by  the  supreme  court  of  the  United 
States.  This  decision  is  In  line  with  Ourtia 
T.  Whitney,  supra,  where  the  holder  of  the 
tax  deed  was  defeated  because  he  did  not 
comply  with  the  subBequmt  ^te  law  re- 
quiring him  to  give  to  the  occupant  notice 
of  the  time  when  he  would  apply  for  a  deed, 
together  with  a  copy  of  the  tax-sale  certifi- 
cate. The  coses  are  In  entire  harmony,  and 
yet  It  seems  lmi)068lble  to  reconcile  the 
propositions  of  the  two  great  contcmpornry 
Jurists  who  wrote  the  respective  opinions; 
each  concurring,  however.  In  the  opinion  of 
the  other.  It  Is  too  much  to  expect  perfect 
accuracy  and  clearness  of  doctrinal  state- 
ment at  all  times,  even  from  great  Judges. 
Edwards  r.  Kearney,  dG  U.  S,  00r>,  InroWed 
the  validity  of  the  exemption  claase  In  the 
North  Carolina  constitution  of  ISGS.  Under 
the  prior  statntes  the  exemptions  to  debtors 
In  that  state  were  quite  limited,  the  provi- 
sion of  the  new  constitution  being  much 
more  liberal,  and  It  was  held  that  this  was 
nnconstltntlonal,  as  applied  to  prior  con- 
tracts. Some  expressions  In  the  opinion  of 
the  court,  delivered  by  Justice  Swayae, 
might  lead  to  the  conclusion  that  no  other 
or  further  exemptions  were  permissible  than 
those  existing  at  the  date  of  the  contract; 
but  this  would  be  a  contradiction  of  the  doc- 
trines announced  by  the  supreme  court  In 
prior  and  subsequent  cases,  and  the  concur- 
ring opinions  of  Justices  Clifford  and  Hunt 
plainly  show  that  the  decledon  was  placed 
upon  the  ground  that  the  extension  of  the 
exemption  was  so  large  as  to  seriously  Im- 
pair the  creditor's  remedy  for  collection  of 
his  det>t,  Justice  Clifford  saying,  "Beyond  all 
doubts  a  fltote  legislature  may  regulate  all 
such  proceedings  In  Us  courts  at  pleasure, 
subject  only  to  the  condition  that  the  new 
regulation  shall  not  in  any  material  respect 
Impair  the  Just  rights  of  any  party  to  a 
pre-existing  contract."  In  the  opinion  deliv- 
ered by  Justice  Swayne,  he  says:  "The 
remedy  subsisting  In  a  state  when  and 
where  a  contract  Is  made  and  Is  to  be  per- 
formed is  part  of  Its  obligation,  and  any 
subsequent  law  of  the  stote  which  so  affects 
that  remedy  as  substontlally  to  Impair  and 
lessen  the  value  of  the  contract  Is  forbidden 
by  the  constitution  of  the  United  States, 
and  therefore  void."  And  this  clause  of  the 
opinion  is  made  the  syllabus  In  the  report 
of  the  case.  It  would  be  difficult  to  Justify 
tlie  first  clause  of  this  sentence  by  any  deci- 
sion of  the  supreme  court,  or  upon  any  prin- 
ciple of  general  Jurisprudence.  We  know 
that  the  general  remedies  provided  by  our 
state  laws  do  not  form  part  of  a  contract, 
for,  If  BO,  they  would  necessarily  be  effect- 
ive la  any  state  or  country  where  suit  was 
brought  to  enforce  the  contract.  It  is  a 
fundamental  principle,  not  requiring  in  Its 
support  the  citation  of  authorities,  that  the 
remedy  is  governed  by  the  lex  fori,  and  not 


by  the  lex  lod  contractus.  A  lawyer  suing 
In  the  courts  of  this  state  upon  a  contract 
made  In  I<ouisIana,  New  York,  or  IUUhiIb, 
would  be  thought  reckless  indeed  If  he 
should  presume  to  ask  remedies  allowable 
under  the  laws  of  those  states,  respectively, 
but  not  recognized  here.  The  most  that  can 
be  truthfully  said  is  that  each  civilized  state 
is  under  a  moral  obligation  to  afford  to  for- 
eign or  domestic  ci-editors  adequate  reme- 
dies for  the  enforcement  of  tbelr  rights,  but 
these  are  subject  to  changes  at  any  time, 
whether  as  to  existing  or  future  contracta 
If,  by  the  last  clause  of  the  proposition.  It 
Is  meant  that  any  substantial  impoirmoit  of 
the  contract  Is  forbidden,  certainly  there 
can  be  no  objection  to  It;  but  the  value  of 
a  contract  may  be  Incidentally  lessened  by 
stote  legislation  without  impiUring  Ito  obli- 
gation at  all,  as  decided  in  many  cases  by 
the  supreme  federal  tribunal.  In  Seibert  v. 
Lewis,  122  U.  S.  284,  7  Sup.  Ct.  1190,  the 
syllabus  in  Edwards  v.  Kearney,  supra,  te 
quoted  approvingly,  but  ito  principle  was  In 
no  wise  necessary  to  a  decision  of  the  case. 
By  the  act  of  March  23, 18U8,  the  legislature 
of  Missouri  authorized  the  Issue  of  btmds  in 
payment  of  snbscriptions  to  the  stock  of 
railroad  companies,  and  therein  stipulated 
that  the  county  court  should  from  time  to 
time  levy  and  cause  to  be  collected,  in  the 
same  manner  as  coun^  taxes,  a  8pe<4al  tax. 
In  order  to  pay  the  Interest  and  principal 
of  any  such  bond,  and  It  was  held  by  the 
supreme  court  that  it  was  a  material  part  of 
this  statutory  contract  that  such  creditor 
should  always  have  the  right  to  a  special 
tax,  to  be  levied  and  collected  la  the  same 
manner  os  county  taxes,  and  that  a  subee- 
quent  act  of  the  legislature  which  took  away 
this  right,  and  gave  in  return  no  equivalent 
means  of  payment,  was  an  impairment  of 
the  contract.  There  are  other  cases  of  like 
character,  and  certainly  a  creditor  who  tokea 
the  bond  of  a  municipality  upon  the  assur- 
ance of  a  stotute  which  authorizes  ito  issue, 
and  provides  the  means  for  Its  payment, 
has  a  right  to  rely  upon  such  stotute  as  im- 
plicitly as  upon  the  stipulation  of  the  ternia 
of  payment  in  a  private  contract;  but  a 
bondholder  would  have  no  Just  cause  to  com- 
plain if  the  number  of  the  terms  of  court 
should  be  reduced,  or  the  obtointng  of  an 
order  of  attachment  rendered  more  difficult, 
or  the  law  as  to  the  appointment  of  receivers 
modified.  Such  matters  do  not  enter  Into 
the  contemplation  of  the  parties  in  making  & 
contract,  so  as  to  forbid  a  legislative  change, 
nor  follow  the  contract  Into  other  Jurisdie> 
tlons.  The  correct  doctrine  Is  concisely  stot- 
ed  In  S  Am.  St  Eng.  Enc.  Law,  753,  as  fol' 
lows:  "The  remedy  provided  by  law  for  the 
enforcement  of  a  contract  Is  no  part  of  Its 
obligation,  and  whatever  pertains  merely  to 
the  remedy  may  be  changed,  modified,  or 
abrogated  by  the  legislature,  in  its  discre- 
tion, and  to  any  extent,  provided  a  substan- 
tive remedy  be  still  left  to  the  creditor,  and 
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such  changes  may  coDstltntlonallr  apply  to 
existing  contracts.  Bat  If  the  parties  to  a 
contract  Include  In  it,  in  express  terms,  the 
remedy  to  be  sought  upon  Its  breach,  or  the 
means  to  be  used  for  securing  Its  perform- 
ance, subsequent  legislation  changing  the 
remedial  process  they  hare  agreed  upon  Is, 
as  to  ttiem,  InoperotlTe." 

This  brings  us  to  a  consideration  ot  the 
change  ot  onr  law  as  to  the  i«demptlon  of  real 
estate.  IMor  to  1803,  lands  conld  not  be  sold 
for  less  than  two-thtrds  of  their  ai^ralsed 
value,  unless  appraisement  was  waived  In  the 
mortgage  or  the  bond  or  promlsBmr  note  which 
It  was  giTen  to  secnre,  but  in  case  of  such 
waiver  the  order  could  not  Issue  for  the  sale 
of  the  lands  until  six  months  after  ttie  rendi- 
tion of  the  Judgment.  Of  course,  the  mortga- 
gor might  redeem  at  any  time  before  actual 
sale,  by  paying  his  debt.  Interest,  and  costs. 
By  the  act  of  1893  the  statutes  requiring  ap- 
praisement were  repealed,  so  that  an  order  of 
sate  may  be  Issued  at  any  time  after  the  entry 
of  Judgment,  and  ^e  land,  after  due  notice, 
sold  tar  wliaterer  price  It  will  bring.  Upon 
conflrmation,  which  may  be  had  at  any  time 
after  the  sale  when  the  district  court  is  In  ses- 
sion in  the  county,  the  creditor  la  entitled  to 
the  proceeds  of  the  sale,  up  to  the  amount  ot 
his  Judgment,  Interest,  and  costs.  Under  our 
practice,  a  personal  Judgment  Is  rendered  In 
the  first  Instance  for  the  full  amount  due,  and 
if  the  proceeds  of  the  sale  are  Insufilclent  to 
pay  the  whole  Judgment  debt.  Interest,  and 
ctHrts,  they  are  simply  credited  thereon,  so  that 
it  is  unnecessary  to  obtain  a  Judgment  ovor, 
as  In  the  federal  courts  of  equity,  and  a  gen- 
eral execution  may  issue  for  the  Imlance  due. 
The  act  of  1803  dors  not  operate  upon  the 
rights  of  the  mortgagee  until  his  claim  as  such 
has  been  extinguished,  either  wholly,  or  to 
the  full  extent  of  the  proceeds  of  the  sale  of 
the  mortgaged  property.  The  mortgagor,  it  Is 
true,  may  redeem  the  land  within  a  certain 
time  by  payment  of  the  sale  price  and  Interest 
thereon,  but  this  is  a  matter  wholly  between 
him  and  the  purchaser.  If  the  mortgagee  or 
Judgment  creditor  has  deemed  It  beat  to  be- 
come the  purrimser,  and  thus  Toluntarily 
change  his  relation.  It  Is  difficult  to  see  how  he 
has  any  Jnst  cause  of  complaint.  By  the  mort- 
gage contract  the  real  estate  was  pledged  for 
the  payment  of  the  debt,  subject  to  the  equity 
of  redemption.  The  state,  by  Its  proper  officer, 
has  nt  his  Instance  sold  the  property  for  Its 
imyment;  and  after  he  gets  the  proceeds  of  the 
sale  be  has  no  further  claim  upon  that  prop- 
erty, although  he  may  proceed  by  general  ex- 
ecution to  r.litain  any  balance  due  by  seizure 
and  sale  of  other  property.  "In  this  state 
the  common-law  attributes  of  mortgages  have 
been  by  statute  wholly  set  Jiside,  and  the  an- 
cient theories  demolished.  The  mortgagee  has 
a  mere  security,  creating  a  Hen  upon  the  prop- 
erty-, but  vesting  no  title,  and  giving  no  right 
of  poHseaslon  whatever,  either  before  or  after 
breach.  The  statute  confines  ttie  remedy  of 
tho  mort^gee  to  an  ordinaty  action,  and  sale 


of  the  mtHtgaged  premises."  Waterson*  t.  Be- 
Toe,  18  Kan.  228,  232.  283.  "A  real-estaie 
mortgage  conveys  no  estate  or  title,  in  what- 
ever form  the  mortgage  may  be  drawn.  It 
creates  only  a  lien  upon  the  mortgaged 
erty.  And  soch  lien  can  be  enforced  oiUy  by 
a  Judgment  or  order  of  tbe  district  court.  A 
holder  of  a  real-estate  mortgage  cannot,  even 
after  condition  brolcen,  take  poasMsion  of  the 
mortgaged  property,  or  of  the  rents  or  profltB 
tliereof ,  except  by  consent  ot  all  the  parties, 
or  by  an  action  in  the  district  court,  and  he 
cannot  reaUze  upon  this  mortgage  except  by 
Judgment  of  such  court.  And  tills  Is  true, 
whatever  the  form  of  the  mortgage  may  be. 
•  •  •  Where  the  mortgaged  pnqierty  is  not 
a  sufficient  security  fbr  the  mortgage  de1>t,  the 
district  court  may  In  some  cases  appoint  a  re- 
ceiver to  talce  charge  of  the  mortgaged  prop- 
erty, and  to  receive  the  rents  and  pn^ts  tliere- 
of ;  but  In  no  case  can  the  holder  of  the  mort- 
gage, without  suit,  and  without  the  consent  of 
tile  mortgagor  or  bis  assignee,  take  posses- 
irion  ot  elttier  the  real  estate  mortgaged,  or  the 
rents  or  profits  thereof  Seckler  v.  Delfs,  25 
Kan.  130,  165. 

The  act  of  1803  does  not  purport  to  r^eal 
or  modify  section  254  of  the  Gode  of  Civil 
Procedure  (paragraph  4340,  Gen.  St  18S8), 
which  authortzes  the  appointment  of  a  receiver 
in  a  foreclosure  case  "where  it  appears  that 
the  mortgaged  property  Is  In  danger  <xt  being 
lost,  removed  or  materially  injured,**  or  when 
"the  condition  of  the  mortage  has  not  been 
performed,"  and  "the  property  is  probably  in- 
Buffldent  to  discharge  the  mortgage  debt."  In 
such  case  a  receiver  may  be  apjiolnted  at  any 
time  after  the  action  is  commenced,  and  the 
recdvendilp  may  continue  until  the  sale  of 
the  land  by  the  sheriff,  when  the  mortgagee's 
claim  upon  it  is  satisfied  and  extinguished,  and, 
as  a  creditor,  he  has  no  further  concern  with 
it  The  art  of  1898  does  not  become  operative 
until  after  the  sale,  and  It  matters  not  to  the 
former  creditor  how  the  land  Is  ocaipled  dur- 
ing the  period  of  redemption.  Where  appraise- 
ment Is  waived,  as  In  this  case,  the  mortgage 
creditor  may  now  have  a  sale,  on  request,  six 
months  sooner  than  formerly.  In  certain  oon- 
tlngenctes  the  purchaser  may  obtain  a  deed 
as  soon  after  Judgment  as  under  the  old  law; 
In  others,  he  may  be  compelled  to  wait  at  most 
a  year  longer,  but  the  redemptloner  most  pay 
Interest  in  the  meantime,  which  is  general^' 
accounted  an  equivalent  for  use  and  occupa- 
tion. 

It  may  be  said,  however,  that  the  creditor 
Is  prejudicially  affected  by  this  change  of 
the  law,  because  purchasers  may  be  unwill- 
ing to  pay  as  high  a  price  as  before.  But  In 
this  country  land  Is  not  esteemed  as  In  the 
old  world.  Here  It  1h  largely  a  subject  of 
Investment  and  speculation,  and  In  many 
cases  the  purchaser  would  prefer  a  return 
of  his  money,  with  interest,  to  a  deed  for  the 
land.  A  court  could  hardly  say  Judicially 
that  land  would  sell  for  less  by  reason  of 
this  change  of  the  redemption  law.  Such 
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considerations,  like  the  lowering  of  the  rate 
of  Interest  to  be  paid  by  the  redemptioner, 
are  "too  remote,"  as  held  In  Insurance  Co.  v. 
Cushman,  supra,  "to  justify  the  conclusion, 
as  matter  of  law,  that  such  legislation  af- 
fected the  value  of  the  mortgaKe  contract." 
A  real-estate  mortpage  is  not  what  it  pur- 
ports to  be  on  its  face  anywhere.  In  Kan- 
sas It  has  been  shorn  of  all  Its  common-law 
Incidents,  as  we  have  seen,  and  this  is  true 
In  most  of  the  other  states.  It  may  be  stip- 
ulated in  the  mortgage  that  uiwn  default  of 
payment  of  principal  or  interest  the  mort- 
gagee shall  be  entitled  to  possession  of  the 
mortgaged  premises.  It  is  vain.  It  may  be 
solemnly  agreed  that  in  such  case  the  rents 
and  profits  shall  be  applied  towards  the  sat- 
isfaction of  the  debt  and  interest.  It  Is  as 
nothing.  It  may  he  provided  that  for  any 
particular  delinquency  a  receiver  may  be 
appointed.  It  Is  a  waste  of  words.  The 
mortgagor  may  even  be  driven  by  his  neces- 
sities to  bargain  away  In  the  mortgage  his 
equity  of  redemption.  Equity  will  treat  It 
as  void.  For  any  such  purpose,  the  Kansas 
short  form  of  mortgage,  authorized  by  stat- 
ute (paragraph  3880,  Gen.  St.  1S89),  which 
contains  not  a  word  upon  any  of  these  sub- 
jects, is  no  less  potent  than  the  most  tedious 
Ironclad  Instrument  ever  devised  by  the  wit, 
the  cunning,  and  the  avarice  of  man.  AU 
such  clauses  are  treated  by  the  courts  as  If 
they  were  not.  lu  Clark  v.  Iteyburn,  8  Wall. 
318.  a  decree  of  strict  foreclosure  was  en- 
tered on  a  Kansas  mortgage  In  the  United 
States  circuit  court.  There  was  no  act  of 
congress  uor  state  statute  nor  rule  of  court 
forbidding  this  practice,  nor  puri>ortlng  to 
give  any  time  to  redeem  after  foreclosure; 
yet  the  supreme  court  reversed  the  decree, 
holding  that  as  the  ninetieth  equity  rule  di- 
rects that  the  practice  of  the  circuit  courts 
shall  be  regulated,  where  no  rule  is  applica- 
ble, by  that  of  the  high  court  of  chancery  In 
England,  so  far  as  it  can  be  applied  consist- 
ently with  the  local  circumstances  and  con- 
veniences of  the  district  where  the  court  la 
held,  and  as.  by  the  English  practice,  a  pe- 
riod of  at  least  six  months  was  allowed  for 
redemption,  the  decree,  cutting  off  the  mort- 
gagor without  time  to  redeem,  was  erro- 
neous. Justice  Swayne,  delivering  the  opin- 
ion of  the  court,  said  (pages  321,  322):  "The 
equity  of  redemption  Is  a  distinct  estate 
from  that  which  is  vested  In  the  mortgagee 
before  or  after  condition  broken.  It  is  de- 
scendible, devisable,  and  alienable,  like  oth- 
er Inter^ts  In  real  property.  As  between 
the  parties  to  the  mortgage  the  law  protects 
It  with  Jealous  vigilance.  It  not  only  ap- 
plies the  maxim,  'Once  a  mortgage  always 
a  mortgage,'  but  any  limitation  of  the  right 
to  redeem,  as  to  time  or  persons,  by  a  stipu- 
lation entered  Into  when  the  mortgage  is  ex- 
ecuted, or  afterwards.  Is  held  to  be  oppres- 
sive, contrary  to  public  policy,  and  void.  By 
the  common  law,  when  the  condition  of  the 
mortgage  vaa  broken,  the  estate  of  the  mort- 


gagee became  Indefeasible.  At  an  early  pe- 
riod equity  Interposed,  and  permitted  the 
mortgagor,  within  a  reasonable  time,  to  re- 
deem upon  the  payment  of  the  amount  found 
to  be  due.  The  debt  was  regarded  by  the 
chancellor,  as  It  has  been  ever  since,  as  the 
prlncIiKil,  and  the  mortgage  as  only  acces- 
soiy  and  a  security.  The  doctrine  seems 
to  have  been  borrowed  from  the  civil  law. 
After  the  practice  grew  up  of  applying  to  the 
chancellor  to  foreclose  the  right  to  redeem 
upon  default  In  the  payment  of  the  debt  at 
maturity,  it  was  always  an  Incident  of  the 
remedy  that  the  mortgagor  should  be  al- 
lowed a  specific  time  for  the  payment  of  the 
debt.  This  was  fixed  by  the  primary  decree, 
and  it  might  be  extended  once  or  ofteuer,  at 
the  discretion  of  the  chancellor,  according  to 
the  circumstances  of  the  case.  It  was  only 
in  the  event  of  final  default  that  the  foreclo- 
sure was  made  absolute."  And  again  he 
said  (pages  32:t,  324):  "The  settled  English 
practice  Is  for  the  decree  to  order  the  amount 
due  to  be  ascertained,  and  the  costs  to  be 
taxed,  and  that  upon  the  payment  of  both 
within  six  months  the  plaintiff  shall  recon- 
vey  to  the  defendant,  but.  In  default  of  jMiy- 
ment  within  the  time  limited,  that  the  said 
defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
tion of  and  in  said  mortgaged  premises.'  We 
have  been  able  to  find  no  English  case 
where.  In  the  absence  of  fraud,  a  time  for 
redemption  was  not  allowed  by  the  decree. 
The  subject  was  examined  by  Chancellor 
Kent  with  his  accustomed  fullness  of  re- 
search. He  came  to  the  conclusion  tliat  the 
time  was  In  the  discretion  of  the  chancellor, 
and  to  be  regulated  by  the  circumstances  of 
the  particular  case,  but  he  nowhere  Inti- 
mates that  such  an  allowance  could  be  en- 
tirely withheld." 

The  equity  of  redemption  being  a  creature 
of  the  courts  of  chancery,  and  impliedly  re- 
served by  the  mortgagor,  notwithstanding 
any  language  incorporated  Into  the  mort- 
gage, it  results  that  the  state  legislatures 
may  deal  with  and  regulate  It  upon  equita- 
ble principles,  and  may  abate  the  rigors  of 
the  common-law  foreclosure  In  any  reason- 
able way,  having  due  regard  to  the  obliga- 
tions of  the  mortgage  contract  as  lnterprete<l 
by  courts  of  equity.  The  federal  courts  of 
equity  first  allow  six  months  from  the  decree 
of  foreclosure  In  which  to  redeem,  as  an  In- 
cident of  the  remedy;  and  this  may  be  ex- 
tended once  or  oftener,  "at  the  discretion  of 
the  chancellor,  according  to  the  circumstanc- 
es of  the  case,"  In  some  cases — ^notably,  in 
foreclosures  upon  railways  and  other  exten- 
sive properties — the  time  is  extended  for 
years,  the  subject-matter  of  the  litigation  be- 
ing held  In  the  meantime  by  rcelvers  ap- 
pointed upon  the  same  equitable  principles 
as  prescribed  by  our  statute  hereinbefore 
cited.  Again,  such  courts  refuse  to  confirm 
master's  sales  where  the  purcliase  price  is 
grossly  Inadequate,  and  lo  cases  of  peculiar 
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hardship  they  deny  judgment  over,  accord- 
ing to  the  ninety-second  equity  role,  for  any 
balance  due  after  the  application  of  the  prO' 
ceeds  of  the  mortgaged  property  In  satisfac- 
tion of  the  debt.  It  Is  one  of  the  advan- 
tages of  courts  of  equity  that  their  remedies 
are  more  flexible  than  those  afforded  by  the 
common  law.  In  this  state,  however,  the 
district  courts  have  full  equity  powers,  and 
yet  foreclosures  are  governed  by  rules  al- 
most inflexible.  Personal  Judgments  are  ren- 
dered for  the  full  amount  due,  and  the  pro- 
ceeds of  the  mortgaged  property  are  applied 
only  as  a  credit  thereon,  so  that  execution 
may  issue  at  once  for  any  balance  remain- 
ing; and,  so  far  as  the  reports  of  this  court 
show,  no  sherlfTs  sale  has  ever  been  set 
aside  on  account  of  Inadequacy  of  price 
alone.  If,  Indeed,  such  a  thing  can  be  done. 
Bank  v.  Huntoon,  35  Kan.  578.  591,  11  Pac. 
369,  and  eases  cited.  In  the  case  cited  alwve 
from  8  Wall.  318,  we  have  seen  that  the  eq- 
uity of  redemption  is  regarded  by  the  su- 
preme court  of  the  Union  as  an  estate  dis- 
tinct from  the  right  vested  In  the  mortgagee, 
and  this  estate  is  Indefinite  In  its  duration. 
In  accordance  with  the  English  rule,  the 
time  given  in  the  first  Instance  is  at  least 
six  months,  and  then  it  may  be  extended 
*'once  or  oftener,  at  the  discretion  of  the 
chancellor."  And  in  granting  these  exten- 
sions, according  to  the  circumstances  of  each 
case,  the  federal  courts  of  equity  have  not 
the  remotest  Idea  of  "impairing  the  obliga- 
tion of  contracts."  They  are  endeavoring 
only  to  enforce  them  in  a  manner  dictated 
by  an  enlightened  system  of  Jurisprudence, 
tliat  seeks  not  the  financial  ruin  of  the  mort- 
gagor, in  the  appilcatioD  of  his  property  to 
the  satisfaction  of  his  debt  From  causes 
upon  which  all  do  not  agree,  and  thnt  we 
need  not  discuss,  the  burden  of  a  private 
debt  has  been  enormously  Increased  of  late 
years.  Farms  valued  five  years  ago  both  by 
borrower  and  lender  at  $3,000  or  $4,000,  and 
mortgaged  for  $1,000,  are  now  knocked  down 
under  the  sheriff's  hammer  for  less  than  the 
mortgage  debt,  the  accumulations  of  a  life- 
time l>eing  often  swept  away  by  the  shrink- 
age, and  this  through  no  fault  of  the  mort- 
gagor. Now,  may  not  a  state  legislatum 
talce  cognizance  of  such  a  condition  of  af- 
fairs, and  pre8crlt>e  a  rule,  for  application  In 
Its  courts,  regulating  the  equity  of  redemp- 
tion, and  even  extending  It  l>eyond  the  time 
formerly  allowed  ?  In  other  wends,  why  may 
It  not.  In  a  time  of  general  depression,  rea- 
sonably extend  the  Indetinlte  estate  implied- 
ly reserved  by  the  mortgagor,  as  the  federal 
courts  of  equity  do  In  jiartlcuJar  cases,  be- 
yond the  six  mouths  allowed  by  the  general 
practice?  This  reserved  estate  belongs  to 
the  mortgagor,  and  because  of  Its  Indefinite 
duration  the  legislature  ought  to  have  pow- 
er to  regulate  It,  within  reasonable  boimds, 
60  as  to  protect  the  interests  and  equities  of 
both  debtor  and  creditor. 
Great  reliance  has  been  placed  by  counsel 


for  defendant  In  error  Upon  the  authority  of 
Bronson  v.  KInzIe,  supra;  and  It  would  be 
conclusive  against  our  position.  If  a  Kansas 
mortgage  of  1885  Is  to  be  governed  by  the 
rules  applicable  to  the  Illinois  instrument,  of 
date  July  13,  1838,  which  was  enforced  In 
that  case.  There,  In  order  to  secure  the  pay- 
ment of  a  certain  bond,  of  $4,000,  KInzie  con- 
veyed to  Bronson,  *in  fee  simple,  1^  way  of 
mortgage,  one  undivided  half  part  of  certain 
houses  and  lots  in  the  town  of  Chicago,  with 
the  usual  proviso  that  the  deed  should  be  null 
and  void  If  the  said  principal  and  Interest 
were  duly  paid;  and  Klnzle,  among  other 
things,  covenanted  that  if  default  should  be 
made  In  the  payment  of  the  principal  or  in- 
terest, or  any  pert  thereof,  tt  should  be  lawful 
for  Bronson  or  his  representatives  to  enter 
upon  and  sell  the  mortgaged  premises  at  pub- 
lic auction,  and,  as  attorney  of  Kinzle  and 
wife,  to  convey  the  same  to  the  purchaser, 
and,  out  of  the  moneys  arising  from  such 
sale,  to  retain  the  amount  that  might  then  be 
due  him  on  the  aforesaid  bond,  with  the  costs 
and  charges  of  sale,  rendering  the  overplus, 
if  any,  to  Klnzle."  In  the  opinion  the  court 
says  (page  315);  "As  concerns  the  obligations 
of  the  contract  upon  which  this  controversy 
has  arisen,  they  depend  upon  the  laws  of  Illi- 
nois at  the  time  the  mortgage  deed  was  exe- 
cuted. •  *  •"  And  (page  318):  "Accord- 
ing to  the  long-settled  rules  of  law  and  equity 
In  all  of  the  states  whose  Jurisprudence  has 
been  modeled  upon  the  principles  of  the  com- 
mon law,  the  legal  title  to  the  premises  in 
question  vested  in  the  complainant  upon  the 
failure  of  the  mortgagor  to  comply  with  the 
conditions  contained  in  the  proviso,  and  at 
law  he  had  a  right  to  sne  for  and  recover  the 
land.  *  *  •"  And  (page  319):  "When 
this  contract  was  made,  no  statnte  hod  been 
passed  by  the  state  changing  the  rules  of 
law  or  equity  In  relation  to  a  contract  of  this 
kind.  None  such,  at  least,  has  been  brought 
to  the  notice  of  the  court;  and  It  must  there- 
fore be  governed,  and  the  rights  of  the  parties 
under  it  measured,  by  the  rules  above  stated. 
They  were  the  laws  of  Illinois  at  the  time, 
and  therefore  entered  Into  the  contract,  and 
formed  a  part  of  it,  without  any  express  stip- 
ulation to  that  effect  In  the  deed."  Thus  It 
appears  that,  under  the  laws  of  Illinois  then 
existing,  the  mortgage  contract  was  In  law 
what  it  purported  to  be  on  its  face.— It  gave 
the  legal  title  and  the  right  of  possession  to 
the  mortgagee  on  default  of  payment;  and 
this  no  Kansas  mortgage  has  ever  done, 
wliatever  may  have  been  its  stipulations.  It 
therefore  could  not  l>e  otherwise  than  that 
the  laws  of  Illinois  formed  port  of  the  very 
obligation  of  the  contract,  and  the  rights  vest- 
ed by  Its  terms  with  the  sanction  of  the  laws 
of  lUinots  could  not  be  divested  by  any  sub- 
sequent law  of  that  state.  Where  a  remedy 
is  agreed  upon  In  the  contract  itself,  with  the 
sanction  of  the  state  law,  the  obligation  and 
the  remedy  are  Indistinguishable,  and  in  such 
case  it  is  entirely  proper  to  say  that  the  sub- 
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BlstlDg  remedy  la  a  part  of  the  obligation  of 
the  contract.  On  the  other  hand,  It  Is  safe 
to  Bay  that  the  general  remedies  afforded  by 
the  Btate  jurisprudence  and  practice,  entirely 
aside  from  anything  contained  in  the  contract, 
neTer  constitute  any  part  of  its  obligation, 
and  may  be  changed  from  time  to  time;  and 
this  Is  the  doctrine  of  Bronson  t.  Kinzie,  as 
quoted  in  the  first  reference  to  the  case  In 
this  opinion.  The  case  of  Howard  t.  Bug- 
bee,  24  How.  4C1,  although  from  Alabama,  Is 
In  no  way  dlstingulsbable  from  Bronson  t. 
Kinzie,  OB  will  appear  from  the  briefs  and 
the  opinion;  and  the  authority  of  the  earlier 
case  was,  of  course,  ftdlowed.  In  Alabama, 
as  well  as  in  Illinois,  the  leal-estate  mortgage 
was  clothed  with  its  common-law  attributes. 
Panlllng  t.  Barron,  32  Ala.  9,  11;  1  Jones, 
Mortg.  S  IS.  Bronson  t.  Kinzie  was  also  de- 
cided In  part  upon  a  subsequent  law  requir- 
ing an  appraisement,  and  prohibiting  a  sale 
for  less  than  two-thirds  of  the  appraised  val- 
ue, and  there  are  other  cases  of  like  nature; 
but  as  appraisement  laws,  and  those  regulat- 
ing the  equity  of  redemption,  depend  upon 
different  principles,  it  Is  unnecessary  to  occu- 
py time  now  with  their  consideration. 

It  can  be  no  objection  to  the  statute  under 
review  that  redemption  comes  after,  and  not 
before,  the  sale,  for  this  Is  a  feature  favorable 
to  the  creditor.  He  may  now  liave  the  sale 
advertised  as  soon  as  bis  decree  of  foreclosure 
la  entered,  and  he  is  entitled  to  the  proceeds 
whenever  the  sale  la  confirmed,  and  this  may 
be  at  any  time  afterwards  that  the  district 
court  is  In  session.  The  new  law  speeds 
the  sale,  which  is  unfettered  by  any  stay  or 
appraisement  law.  Neither  can  it  be  a  vaUd 
objection  that  the  mortgagor  or  his  assignee 
may  redeem  the  property  by  paying  its  sale 
price  with  Interest  thereon;  tor  the  utmost  re- 
that  the  courts  can  afford  the  creditor, 
as  to  the  mortgaged  property,  is  to  sell  it  and 
apply  the  proceeds  to  the  payment  of  the 
debt.  If  any  balance  remains,  the  creditor 
must  always  look  to  other  property;  and  our 
state  laws  are  as  favorable  to  the  creditor  in 
this  respect  as  those  of  any  other  state  in  the 
Union,  and,  as  we  have  seen,  more  ftvorable 
than  the  remedies  administered  by  the  federal 
courts  nnder  their  practice. 

Section  24  of  the  redemption  act  in  question 
has  been  the  mbject  of  much  criticism.  It 
relates  to  the  appointment  of  a  receiver,  nn- 
der certain  circumstances,  after  the  sale,  and 
the  application  of  the  income  up  to  the  exe- 
cution of  the  sheriCfa  deed;  but  no  question 
arises  under  that  section  in  this  case,  f<H-  the 
record  does  not  show  that  any  receiver  was 
ever  appointed  or  applied  for  under  that  sec- 
tion, nor  nnder  paragraph  4349,  Gen.  St.  1SS9. 
It  would  seem  that,  even  if  said  section 
should  be  held  Invalid,  the  other  sections 
might  yet  stand  firm. 

There  Is  a  broad  line  between  this  case  and 
Greenwood  v.  Butler,  52  Kan.  424,  34  Pne. 
967,  where  the  decree  of  foreclosure  had  been 
entered,  and  the  rights  of  the  parties  fixed 


thereby,  prior  to  the  passage  of  aald  chapter 
109,  Acts  1893. 

If  a  state  legislature  may  totally  abol- 
ish imprisonment  of  the  debtor  as  a  means 
of  enforcing  payment;  if  it  may  shorten 
the  statutes  of  limitation ;  If  it  may  reason, 
ably  extend  and  enlarge  exemptions  of  prop- 
erty from  sale  for  the  payment  of  debts; 
If,  where  coupons  are  by  law  made  receiva- 
ble in  payment  of  taxes.  It  may  require  such 
payment  In  the  first  instance  In  cash,  to  be 
afterwards  refunded,  and  the  coupons  taken 
up;  If  it  may  reduce  the  rate  of  Interest  on  re- 
demption from  decretal  Bales;  If  It  may  less- 
en the  interest  on  former  judgments;  if  it 
may  require  the  holder  of  a  tax-sale  certifi- 
cate to  give  three  months*  notice  of  the  time 
when  a  tax  deed  will  be  applied  for;  if  it 
may  require  transcripts  of  Judgmaits  against 
a  particular  city  to  be  filed  hi  a  certain  office, 
as  a  prereqnlslto  to  payment,  and  divest  the 
courts  of  the  power  to  grant  remedies  io 
force  when  the  judgments  were  rendered; 
If  it  may  reduce  the  terms  of  court,  in  num- 
ber and  duration;  if  it  may  amend  the  laws 
as  to  attachments,  garnishments,  and  re- 
ceivers 80  as  to  take  away  causes  therefor 
which  were  before  sufficient;  It,  In  short 
"it  may  regulate  at  pleasure  the  modes  of 
proceeding"  In  the  courts,  and  all  this  as  to 
existing  obllgatlon8,-^t  is  difficult  to  frame 
a  process  of  reasoning  which  would  forbid  it 
from  so  regulating  the  procedure  upon  the 
foreclosure  of  mortgages  as  to  define  and 
make  more  certain  the  Ind^nlte  estate  im- 
pliedly rested  by  every  mortgagor  of  real 
prc^rty,  and  called  Into  active  existence  only 
by  the  foreclosare,  and  which  Uidefinlte  es- 
tate is  extended  by  the  federal  courts  of 
equity  for  irix  montba  in  the  first  instance, 
and  afterwards,  "once  or  oftener,"  in  the 
discretion  of  the  chancellor,  according  to  the 
circumstances  of  the  case.  Even  If  the  stat- 
ute in  question  should  impair  the  remedy 
foi-merly  grantable  upon  a  foreclosure,  yet 
it  should  not  for  this  reason  be  held  In- 
valid, for  there  Is  do  ctmstitntlonal  Inhibi- 
tion agahiat  an  lmpalrm«tt  of  the  gmeral 
remedies  for  the  enforcement  of  broken  con- 
tracts; and  each  and  every  of  the  special 
examples  Just  dted  Is  an  instance  of  the  Im- 
painnent  or  abolition  of  a  remedy  allowaMe 
and  In  force  when  the  obligation  was  Incurred. 

Upon  the  whole,  It  does  not  appear  that 
any  judgment  or  decision  ot  the  auin^Kne 
court  of  the  United  States  requires  this 
court  to  hold  aald  chapter  109  unconstlta- 
tional,  whatever  may  have  been  remarked  by 
judges  in  delivering  their  oplnlous;  for  it  is 
quite  impossible  to  harmonize  all  that  they 
have  said,  although  the  judgments  or  deci- 
sions may  not  be  in  conflict  Evra  doubt 
of  the  constitutionality  of  said  chapter  is  not 
sufflcient  to  warrant  Its  judicial  condemna- 
tion, especially  by  this  court  In  such  case 
it  seems  better  to  leave  such  condemnation 
to  the  final  arbiter,  the  supreme  court  of  the 
Union.    This  opinion  Is  of  unusual,  perhaps 
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unwamuitable,  length;  but  the  question  in- 
Tolred  la  so  Important,  and  the  respect  of 
the  writer  tm  the  deltberate  judgment  of  his 
predeceaaor  and  the  associate  Justice  who 
concurred  with  him  so  profound,  that  It  has 
beeu  deemed  beet  to  state  fully  the  reasons 
which  lead  to  a  different  conclusion  from  that 
reached  by  the  former  majority  of  the  court 
The  motion  for  a  rehearing  will  be  granted, 
the  judgment  of  the  district  court  overruling 
the  motion  of  plaintiff  in  error  for  the  issue 
of  a  certlflcatc  of  sale,  Instead  of  a  deed,  will 
be  reversed,  and  the  cauce  remanded  for  fur- 
ther proceedinga  In  accordance  with  this 
opinion. 

ALLEN,  J.,  concurring. 

JOHNSTON,  J.  (dissenting).  This  case,  to- 
gether with  WntlEinB  v.  Glenn.  40  Pac.  316.  55 
Kan.  — ,  was  submitted  upon  ample  briefs 
and  oral  ai^ument  at  the  March,  1S05,  ses- 
sion, and  after  a  full  consideration  a  deci- 
sion was  reached  in  April,  following,  when  it 
was  determined  by  a  majority  of  the  court 
that  the  redemption  law  has  no  retroactive 
operation,  and  therefore  does  not  apply  to 
mortgage  contiacta  existing  at  and  before  Its 
passage,  and  that,  if  the  legislature  Intend- 
ed the  act  to  apply  to  such  contracts,  it 
would  violate  section  10  of  article  1  of  the 
federal  constitution.  The  Judgment  of  the 
court  was  pronounced  by  Chief  Justice  Bor^ 
ton,  and  I  am  still  satisfied  with  the  views 
then  expressed.  The  opinion  delivered  by 
Chief  Justice  Horton  embodies  a  careful  re- 
view of  the  authorities,  and  such  a  clear  and 
forcible  exposition  of  the  law,  that  I  am 
aatlstled  no  additional  force  could  be  added 
by  any  further  comments  that  I  might  make. 
I  refer  to  that  opinion  for  the  grounds  of  my 
dissent  to  the  allowance  of  a  rehearing  and 
to  tbe  Judgment  of  reversaL 


(S  Kao.  A.  407) 

CLARKB  V.  BERT  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Dec.  2.  1896.) 
CsiDiTos'a  Bill— Whin  Libb. 
An  action  in  the  nature  of  a  creditor** 
bill  may  be  maintained  under  section  481  of  the 
Civil  Code,  for  the  purpose  of  subjecting  to  the 
payment  of  a  judgmeni  a  count;  warrant  In 
the  hands  of  a  coanty  clerk,  which  cannot  be 
reached  by  an  execution,  or  by  the  ordinary  pro- 
ceedings In  aid  thereof:  but,  before  the  judg- 
ment creditor  can  avail  himself  of  snch  remedy, 
It  must  appear  that  the  debtor  has  no  personal 
or  real  property,  subject  to  levy  on  execution, 
sufficient  to  satisfy  the  jodgment. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Dickinson  conn- 
ij;  M,  B.  Nicholson,  Judge. 

Action  by  Daniel  S.  COarke  against  M.  H. 
Bert  and  others.  Defendants  had  Judgment, 
mnd  plaintiff  brings  error.  Affirmed. 

John  H.  Mahan,  for  plaintiff  In  error.  B. 
G.  Cransttni,  for  defendants  In  error. 


GARTER,  T.  The  plaintiff  in  error,  who 
was  plaintiff  below,  commenced  an  action 
under  sectlou  481  of  the  Civil  Code  for  the 
purpose  of  subjecting  to  the  payment  of  a 
judgment  which  he  had  obtained  against  the 
Abilene  Bridge  (Company,  a  Dickinson  coun- 
ty warrant  drawn  in  favor  of  the  bridge 
company,  and  In  the  bands  of  M.  H.  Bert,  as 
county  clerk  of  that  county.  In  his  petition 
the  plaintiff  alleged  the  recovery  of  a  judg- 
ment, before  a  justice  of  the  peace,  against 
said  bridge  company;  the  issuing  of  an  ex- 
ecution, and  the  return  thereof  unsatisfied 
for  the  want  of  personal  property  on  which 
to  levy  the  same;  the  issuing  of  a  garnishee 
summons  to  the  said  M.  H.  Bert,  and  his  an- 
swer thereto,  before  the  Justice,  admitting 
the  holding  by  him,  as  county  clerk,  of  a 
county  warrant  of  the  value  of  ?126,  drawn 
by  him,  as  county  clerk  of  Dickinson  coun- 
ty, on  the  treasurer  of  said  county,  payable 
to  the  order  of  the  Abilene  Bridge  Company. 
Plaintiff  further  alleged  that  said  bridge 
company  was  wholly  Insolvent,  and  that  It 
had  no  other  property  out  of  which  the 
plaintiff  could  make  his  Judgment.  The 
plaintiff  asked  that  a  receiver  be  appointed 
to  take  possession  of  said  county  warrant, 
and  collect  and  apply  the  same  to  the  pay- 
ment of  said  Judgment  Issues  were  joined 
upon  this  petition  by  answers  filed  by  the 
Abilene  Bridge  Company  as  well  as  by  the 
county  clerk,  setting  up  as  defenses  a  gen- 
eral denial,  and  further  alleging  that  the  mon- 
ey  due  on  the  warrant  did  not  belong  to  the 
Abilene  Bridge  Company,  but  had,  prior  to 
the  commencement  of  the  action,  been  as- 
signed and  transferred  to  other  parties.  A 
trial  was  had  by  the  court,  and  Judgment 
rendered  for  the  defendants,  the  court  as- 
signing as  the  reason  therefor  "that  the  coun- 
ty warrant  mentioned  in  the  plaintiff's  peti- 
tion is  not  such  property  as  Is  liable  to  be 
garnished  or  taken  to  be  applied  to  the  pay- 
ment of  the  plaintiff's  judgment." 

We  think  the  decision  and  judgment  of 
the  trial  court  must  be  sustained,  whatever 
may  be  the  views  of  this  court  as  to  the  rea- 
sons assigned  therefor.  A  decision,  which 
the  record  shows  Is  the  only  proper  one  that 
could  have  been  made,  will  not  be  disturbed 
by  an  appellate  court  simply  because  it  may 
not  agree  with  the  particular  reason  assign- 
ed by  the  trial  court  for  Its  conclusions.  No 
satisfactory  reason  has  been  suggested  why 
the  section  of  the  statute  under  which  this 
proceeding  was  had  Is  not  broad  enough  to 
embrace  anything  of  value,  without  regard 
to  Its  character  or  situation,  which  is  not 
subject  to  levy  on  execution.  Property  in 
the  bands  of  a  public  officer,  such  as  a  conn- 
ty  clerk,  cannot  be  reached  by  a  proceeding 
in  garnishment  Switzer  v.  City  of  Welling- 
ton. 40  Kan.  250, 19  Pac.  620;  National  Bank 
T.  City  of  Ottawa,  43  Kan.  294,  28  Pac.  486. 
But  a  rule  which  rests  simply  upon  grounds 
of  public  policy,  and  is  enforced  merely  to 
avoid  interference  with  public  duties,  cei^ 
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tainly  does  not  wholly  exempt  property  so 
situated  from  the  claims  of  a  creditor.  An 
action  of  tbls  nature,  we  think,  may  be 
maintained  for  tbe  purpose  of  reaching  any 
property  of  a  judgment  debtor  when,  because 
of  its  peculiar  character  or  situation.  It  can- 
not be  subjected  to  the  payment  of  tbe  Judg- 
ment, either  by  an  execution  or  by  the  more 
summary  proceedings  in  aid  thereof.  Ludes 
v.  Hood,  29  Kan.  55;  Pendleton  v.  Perkins, 
49  Mo.  565.  Be  this  as  It  may,  however, 
before  such  an  action  can  he  maintained  it 
must  be  shown  that  the  Judgment  debtor  pro- 
ceeded against  "has  not  personal  or  real 
property,  subject  to  levy  on  execution,  suffi- 
cient to  satisfy  the  Judgment."  The  record 
before  us.  purporting  to  Include  all  the  evi- 
dence Introduced  upon  the  trial,  contains 
nothing  tending  to  show  the  financial  condi- 
tion of  the  Abilene  Bridge  Company.  For 
all  that  appears,  there  may  have  been  both 
personal  and  real  property  upon  which  an 
execution  could  have  been  levied,  and  which 
would  have  been  sufficient  to  satisfy  the 
Judgment.  In  this  respect  the  plaintiff  fail- 
ed to  prove  material  and  essential  allega- 
tions of  his  petition.  Counsel  for  the  plain- 
tiff In  error,  In  his  brief,  says  that  it  was 
agreed  In  the  beginning  of  the  case  that  the 
only  question  to  be  submitted  for  the  deci- 
sion of  the  trial  court  t\us  the  right  of  the 
plaintiff,  by  this  action,  to  subject  this  coun- 
ty warrant  to  the  payment  of  his  debt. 
Counsel  for  the  defendants  In  error  denies 
that  any  such  agreement  was  made,  and  in 
his  brief  makes  the  specific  objection  "that 
It  was  not  shown  anywhere  that  the  Judg- 
ment debtors  have  no  property,  personal 
or  real,  subject  to  levy  on  execution,  suffi- 
cient to  satisfy  the  Judgment."  This  court 
cannot  consider  agreements  of  counsel  affect- 
ing the  proceedings  In  the  lower  court,  un- 
less they  are  embraced  in  the  record.  The 
reason  assigned  by  the  trial  Judge  for  his 
decision  Imlicatcs  that  the  trial  may  have 
been  conducted  upon  some  such  understand- 
ing or  agreement  as  claimed  by  counsel  for 
plaintiff  in  error,  but  we  liave  no  right  to 
review  the  case  upon  mere  presumptions  of 
What  may  have  occurred.  The  Judgment 
will  be  affirmed.  All  the  Judges  concurring. 


(3  Kan.  A.  357) 

ACHENBACn  v.  POMEROY  COAL  CO. 
SAME  V.  WESTERN  NEWSPAPER 
UNION. 

(Coart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  11,  18U5.) 

CoRPOBATiONs  —  Deceased  Stockholder  —  Ek- 
FORCBMEST  OF  LlAIilUTY. 

The  snmmary  procecdlnir  by  execution 
to  enforce  the  individual  liability  of  a  xtock- 

hoidor  in  an  insolvent  cor^ioration  cannot  be 
i'm,)loyfi)  to  enfnroi;  Rnch  liability  o^rainst  the 
estate  of  a  (toopased  Ktnrkli older,  which  is  iii 
course  of  settlement  in  the  probate  court. 

(Syllabus  by  the  Court.) 


Error  from   district  court,  Washington 

county;  P.  W.  Stnrges,  Judge. 

Actions  by  the  Western  Newspaper  Union 
and  the  Pomeroy  Coal  Company  against  the 
Lincoln  Stone  &  Marble  Company.  Judg- 
ments for  plaintiffs,  and  In  each  action  a 
motion  was  entered  alleging  that  the  cor- 
poration was  not  Insolvent,  and  that  T.  M. 
Achenbach  had  died  a  stockholder  in  sidd 
Insolvent  corporation,  and  praying  for  an 
execution  against  Louisa  M.  Achenbach,  ad- 
ministratrix of  said  deceased.  Order  en- 
tered in  each  case  for  execution  against  the 
property  of  the  deceased,  and  the  adminis- 
tratrix brings  erroT.  Reversed. 

Omar  Powell  and  J.  W.  Rector,  for  plain- 
tiff in  error.  J.  G.  Lowe  and  Charles  Smith, 
for  defendants  In  error. 

GARVBR,  J,  These  two  cases  Involve 
substantially  the  same  facts,  and  the  de- 
cision in  each  case  turns  upon  the  answer 
which  shall  be  given  to  the  question:  Can 
the  Individual  liability  of  a  stockholder 
in  an  Insolvent  corporation  be  enforced, 
through  the  summary  proceeding  by  execu- 
tion, against  the  estate  of  a  deceased  stock- 
holder, which  is  in  course  of  settlement  In 
the  probate  court?  Our  attention  has  not 
been  called  to  any  case  in  point,  and  we 
have  found  none;  but,  upon  principle,  we 
think  the  question  must  be  answered  in  the 
negative.  In  these  cases,  judgments  were 
obtained  against  the  corporation,  executions 
issued,  and  returned  "No  property."  There- 
after, on  motion  of  the  plaintiffs,  and  after 
due  notice  to  the  administratrix  of  the  es- 
tate of  T,  M.  Achenbach.  deceased,  who  was 
a  Btockhfddcr  In  the  corporation  at  the  time 
of  his  death,  the  court  made  an  order  award- 
ing execution  against  the  estate  of  the  de- 
ceased for  tlie  collection  of  the  Judgments 
against  the  corporation.  This  decision  Is  as- 
signed as  error  by  the  administratrix. 

The  status  of  the  property  of  a  deceased 
person  Is  fixed  at  the  time  of  his  death. 
When  an  administrator  has  l>een  duly  ap- 
pointed and  qualified,  the  assets  of  the  es- 
tate pass  into  tbe  custody  of  the  law  as  far 
as  Is  necessary  for  the  settlement  of  the  es- 
tate and  the  payment  of  the  debts  and  lia- 
bilities of  the  deceased.  Except  as  provided 
by  the  statute,  no  creditor  can  thereafter, 
through  any  legal  remedies,  secure  prefer- 
ence in  the  payment  of  his  claim.  The  stat- 
ute Axes  tbe  ciasslflcation  of  demands 
against  the  estate,  and  provides  for  their 
payment  in  accordance  therewith.  Gen.  SL 
1889,  par.  2804.  The  preferred  claims  are: 
First,  funeral  expenses;  second,  expenses  of 
last  sickness,  wages  of  servants,  expenses 
of  administration;  third,  debts  due  the  state; 
fourth,  judgments  rendered  against  the  de- 
ceased during  his  lifetime.  After  the  iwy- 
ment  of  the  foregoing,  and  not  until  then, 
can  general  creditors,  without  special  liens, 
demand  payment  of  their  claims.    A  de- 
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mand  against  an  estate  maj  be  estabUsfaed 
by  a  Judgment  of  the  district  court.  Id. 
par.  2870.  But  unless  It  Is  for  tbe  enforce- 
ment of  a  specific  Den,  before  the  Judgment 
creditor  Is  entitled  to  payment  of  his  Judg- 
ment, it  must  be  filed  and  classified  In  tbe 
probate  court.  Id.  pars.  2884,  28t0.  The 
liability  of  a  stockholder  In  an  inaolrent  cor- 
pomtlon  IB  of  the  nature  of  a  liability  on 
contract,  and  aarrives  against  the  legal  rep- 
resentatives of  a  deceased  stockholder. 
Flash  T.  Conn,  109  U.  S.  371,  S  Snp.  Gt  203; 
Rlebmond  t.  Irons,  121  U.  8.  27,  7  Sup.  Gt 
788.  This  liability  may  be  determined  by 
an  ordinary  action  in  the  district  court,  or 
established  by  proceedings  In  the  probate 
court,  which  has  "Jurisdiction  to  consider 
and  determine  all  demands  against  any  es- 
tate." Gen.  St.  1880,  par.  2ST1;  Nolan  v, 
Hazen,  44  Minn.  478.  47  N.  W.  155.  The 
snnunary  proceeding  by  ezecuUon  does  not 
result  in  a  Judgment  against  the  estate  of 
the  deceaaed  stockholder.  It  la  not  a  deter- 
mination which  can  be  made  the  basis  of 
proceedings  in  a  court  other  than  that  in 
which  the  Judgment  i^ainst  the  corporation 
was  rendered.  Hentig  v.  James,  22  Kan. 
320;  Howell  t.  Manglesdorf,  33  Kan.  194, 
5  Pac.  760.  The  only  purpose  and  object  of 
tbe  proceeding  is  to  authorise  the  Issuing  of 
an  ezecnitlon  against  property.  Beyond  that 
the  finding  and  order  of  the  court  do  not  go. 
In  principle,  we  see  no  dlfFerence  between 
anch  a  proceeding  against  the  estate  of  a 
deceased  stockludder  and  an  application  for 
an  execution  on  an  ordinary  Judgment 
against  the  admlntstratw  In  his  official  ca- 
I«dty.  It  needs  no  argument  to  show  tliat 
tbe  common  remedies  by  execution  and  at- 
tachment, which  are  generally  available  to 
a  creditor  for  the  purpose  of  enfordng  liis 
Judgment,  wmot  be  used,  after  the  death 
of  the  Judgment  debtor,  to  reach  the  assets 
of  his  estate.  As  said  in  Strouae  v,  Iaw- 
rence,  160  Fa.  St  421.  28  AtL  030:  "If  this 
can  be  done  as  to  om  asset  of  a  decedent's 
estate.  It  can  be  done  as  to  all,  and  any  cred- 
itor with  a  claim  sufficient  to  absorb  tbe 
whole  personal  estate  cnC  a  decedent  can,  by 
process  ot  attachment  ^cecntlon  <m  a  Judg- 
ment obtained  after  the  death  of  the  de- 
cedent, appropriate  the  entire  estate  to  the 
payment  of  bis  debt,^  to  the  exclusion  of  all 
other  creditors."  We  know  of  no  reason 
why  one  seeking  to  enforce  the  Uabillty  of  a 
deceased  atockholdtt'  in  an  Inaolvent  cor- 
poration should  be  put  upon  a  more  favwa- 
ble  footing  than  an  ordinary  Judgment  cred- 
itor of  the  deceased.  The  law  contemplates 
tbat  all  general  creditors,  having  demands 
of  tbe  same  class  against  tbe  estate  of  a  de- 
ceased person,  stuiu  be  upon  an  eqnallty, 
and  shall  be  paid  pro  rata  out  of  the  estate, 
In  ttie  due  course  of  its  administration  In  the 
probate  court  To  permit  an  execution  to 
be  Issued  against  the  assets  of  an  estate  In 
the  hands  of  an  administrator,  in  favor  of 
any  creditor  or  claimant,  would  do  violence 


to  the  wh(^  spirit  of  the  law  concerning  the 
settlement  of  the  estates  of  deceased  per^ 
aona,  and  would  result  in  an  unwarranted  In- 
termpUon  of  any  oi-deriy  administration.  If 
it  be  suggested  tliat  the  order  of  the  court 
need  not  be  carried  out  by  the  actual  Issu- 
ance and  service  of  tbe  execution,  the  query 
arises,  for  whtU  puriwse  was  tbe  order 
made?  If  it  Is  not  to  be  enforced,  why  this 
usdess  expense  to  the  estate?  We  are  clear- 
ly of  the  opinion  that  this  summary  remedy 
Ls  not  available  In  such  cases.  The  or- 
der of  the  court  awarding  execution  will  be 
reversed,  and  tbe  cases  remanded,  with  di- 
rections to  ovwrule  the  motltms  for  execu- 
tion.  All  the  Judges  concurring. 


<lKaiL  A.»l) 
JANES  V.  WILKINSON  et  al. 

(Court  of  AppoaiR  of  Kannfls,  Northern  Depart* 
ment.  0.  D.    Nov.  11.  1895.) 

Public  Lasds  —  Railroad  Grant— Prior  Prb- 
EMFTiox   Location  —  Validitt  of  Patbht  — 

BOHA  FiDB  PUKCHASBB— AUTSBSB  POUSaftlMi— 

Tax  Title. 

1.  By  an  act  approved  Jnly  23,  186%  con- 
grean  granted  to  the  state  of  Kauttas,  for  the 

use  of  tile  St.  Joaepli  &  Denver  City  Railroad 
Company,  alternate  Rectiona  of  nubiic  lands, 
deeiKpated  by  odd  numbers,  within  a  limit  of| 
lU  miles  on  each  side  of  said  road,  to  which  a 
ri^ht  of  pre-emutiuu  or  homestead  settlement 
had  not  attached  when  the  line  of  the  road  was 
definitely  located.  The  map  of  the  route  of  the 
road  was  filed  with  the  secretary  of  the  interior 
in  March,  1870.  Prior  thereto  one  K.  had  set- 
tled upon  and  Sled  a  declaratory  statement,  un- 
der the  pre-emption  act,  for  a  certain  quarter 
section  of  land  situated  within  the  limits  of  the 
grant,  and  the  same  was  a  subsisting  pre-emp- 
tion settlement  and  claim  when  said  map  was 
filed,  but  was  soon  after  abandoned.  Held, 
that  the  land  so  settled  nix>n  was  excepted  from 
the  nant,  and  the  railroad  company  was  not 
legally  entitled  to  a  patent  therefor. 

2.  A  patent  issued  by  tlie  land  department 
of  the  government  to  said  railroad  company  for 
lands  excepted  from  its  grant  because  of  such 
pre-emption  claim  was  erroneously  issued.  It 
was  voidable  at  the  instance  of  the  United 
States,  and  might  have  been  set  aside  by  a 
court  of  equity;  but  it  was  not  void,  and  con- 
veyed tbe  legal  title,  which  would  become  abso* 
Inte  when  vested  in  an  innocent  parchaser. 

3.  Except  as  against  an  innocent  purchasw. 
one  who  has  a  superior  right  to  land,  and  who 
ia  entitled  to  the  natent  erroneously  issued  to 
another  throngh  a  mistake  of  law  on  the  part 
of  the  officers  of  the  land  department,  may 
have  relief  in  equity,  and  the  legal  title  will  be 
decre<>d  to  be  held  in  trust  for  him.  But  a 
naked  possessor  of  land,  without  highor  claim  of 
right,  cannot  qnestion  the  validity  of  a  title 
which  ia  only  voidable. 

4.  Open,  notoriouH,  and  exclusive  possession 
of  real  estate,  under  an  apparent  claim  of  title, 
is  notice  to  porcluBers  of  whatever  claim  such 

ssessor  asserts,  and  precludes  any  one  from 
ing  an  innocent  purchaser  as  to  him. 

5.  A  tax  deed  is  invalid  and  voidable  when 
Issued  without  the  publication  of  the  final  re- 
demption notice  required  by  statute. 

<t.  The  statute  of  limitations  does  not  run 
against  the  government,  and  exclusive  posses- 
sion of  laud,  the  title  to  which  ia  in  the  United 
States,  is  not  such  adverse  possession  as  can 
be  made  the  Insis  of  title. 
(SylUibus  bj  tbe  Court) 
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Error  tmm  district  court,  WuBhington 
county;  F.  W.  StniireB,  Judge. 

Action  b7  0.  H.  Janes,  trustee,  against 
George  E.  Wllklnscm  and  anotbcr.  Defend- 
ants bad  Judgment,  and  plaintiff  brings  &r- 
ror.  Reversed. 

W.  W.  &  W.  F.  Guthrie,  for  plalntUf  In 
error.  Charles  Smith  and  J.  W.  Bector,  for 
defendants  In  error, 

GABVER,  J.  C.  H.  Janes  brought  this 
action  against  George  E.  Wilkinson  and  F. 
J.  Bean  to  foreclose  a  mortgage  on  a  tract 
of  land  In  Washington  county,  described  as 
the  N.  %  of  the  N.  B.  %  of  section  26,  town- 
ship 2,  range  4  E.,  which  was  executed  by 
the  defendant  Wilkinson  to  secure  the  pay- 
ment of  purchase  money  to  Janes,  as  trus- 
tee, on  a  sale  and  conveyance  of  the  land  to 
Wilkinson  by  E.  N.  Morrill.  The  defendant 
Wilkioson  answered,  alleging  want  of  title 
in  Slorrlll,  and  a  failure  of  consideration 
for  the  note  and  mortgage  sued  on.  Bean 
filed  an  answer  setting  up,  as  specific  de- 
fenses—First, a  denial  that  either  the  plain- 
tiff or  Wllklnsw  had  any  right,  title,  or  in- 
terest to  or  in  the  land;  second,  title  In  P. 
J.  Bean  by  virtue  of  a  tax  deed;  and,  third, 
adverse  possession  by  bim,  under  a  claim  of 
title,  for  more  than  15  years  prior  to  the 
commencement  of  the  action.  The  plaintiff 
Joined  issue  upon  these  answers,  which  upon 
trial  was  determined  In  favor  of  the  de- 
fendants, the  court  finding  that  no  title  to 
or  Interest  in  the  land  was  conveyed  by  Mor- 
rill to  Wilkinson;  that  the  mortgage,  con- 
sequently, was  without  ctmstderatlon;  and 
that  the  mere  possession  of  the  premises  by 
Bean,  witliout  regard  to  any  legal  right  or 
title  in  him,  was  a  sufficient  defense  against 
any  claim  the  plaintiff  could  make  to  the 
land.  On  the  findings  of  facts,  the  court 
gave  Judgment  for  the  defendants,  which 
is  assigned  as  error  by  the  plaintiff. 

The  special  findings  of  facts  show  that  the 
land  in  controversy  was  situated  within  the 
lO-mlle  limit  of  the  grant  of  land  made  for 
the  use  of  the  St.  Joseph  &  Denver  City 
Railroad  Company  by  an  act  of  congress  ap- 
proved July  23,  1866.  entitled  "An  act  for  a 
grant  of  lands  to  the  state  of  Kansas,  to  aid 
in  the  construction  of  the  Northern  Kansas 
Railroad  and  Telegraph,"  which  granted  al- 
ternate sections,  designated  by  odd  numbers, 
within  10  miles  on  each  side  of  the  proposed 
road,  but  excepted  all  lands  to  which  the 
right  of  homestead  or  pre-emption  settlcmrait 
had  attaclied  when  the  route  of  the  road 
was  definitely  located;  that  the  right  of  the 
company  under  the  grant  attached,  if  at  all, 
to  the  land  In  controversy,  March  28,  1870, 
on  which  day  the  comiiany  filed  with  the  sec* 
retary  of  the  interior  a  map  designating  the 
route  of  the  proposed  road;  that  on  March 
IS,  1870,  L.  J.  Bean,  then  Lydia  J.  Kyle,  one 
of  the  defendants,  filed  her  declaratory 
statement,  under  the  pre-emption  law,  in 
the  local  land  ofilce  for  the  district  In  which 


the  land  was  rituated,  alleging  settlemrat  on 
March  11, 1870^  on  the  N.  B.  %  of  section  2S, 
township  2,  range  4  B.,  Including  the  land 
in  question;  that  she  continued  to  reside  <w 
and  improve  said  land  from  March  11,  1870. 
untn  about  November  8,  1871,  when  she 
made  a  homestead  entry  on  the  S.  ^  of  said 
^  and  tbereaftor  perfected  such  entry;  that 
some  time  In  the  defendant  P.  J.  Bean 
moved  upon  and  took  possession  of  the  N. 
%  ot  said  quartor  section,  and  from  that 
time  untU  the  time  of  the  Mai  of  this  case 
ctmtinned  to  occupy  and  InqKcove  the  same; 
that  <m  October  SO,  1878,  P.  I.  Bean  made 
an  entry,  xoAer  the  tlmbw  culture  act,  for 
said  tract  of  land,  which  was  thereaftw  can- 
celed by  the  commissioner  of  the  general 
land  oflicek  but  for  what  reason  does  not 
appear;  that  tbe  land  was  awarded  to  the 
railroad  cominny  under  the  grant,  and  a  pat- 
ent therefor  duly  execoted,  April  14,  t8S0, 
conveying  the  title  of  the  United  States  to 
said  company.  By  subsequent  ctrnTeyanees 
the  tide  was  vested  In  E.  N.  MorrtU.  who 
conveyed  to  Wilkinson.  The  court  farther 
found  that  the  land  was  sold  for  taxes  hi 
1886  for  the  unpaid  taxes  of  1885,  on  which 
sale  a  tax  certificate  was  duly  issued  to  the 
purchaser;  that  tbereaftw  P.  J.  Bean  ob- 
tained an  asrtgnmoit  to  himself  of  the  cer< 
tlflcate,  and  on  September  9. 1880,  took  a  lax 
deed  thetetoT  from  the  f»nn^  derfe;  and 
that  no  fln^  red«nptlon  mtUx  was  publish- 
ed as  requinid  by  law. 

The  trial  court,  without  detennlnlng  what, 
if  any,  Interest  P.  J.  Bean  had  in  the  land, 
other  than  mere  possession,  held  that  the 
patent  issued  to  the  railroad  company  was 
void,  and  did  not  convey  the  title  to  the 
land;  that  no  title  or  Interest,  conseqnaitly, 
was  &ver  vested  in  the  subsequent  grantees; 
that,  the  deed  from  Morrill  to  Wilkinson 
having  cMiv^ed  no  title,  the  consideration 
for  the  mortgage  wholly  failed;  and  that 
"said  Bean,  at  the  commencement  of  this 
action,  before  and  since,  bting  In  possession 
of  said  premises,  and  being  made  a  party 
hereto,  is  entitled  to  show  that  whatever  his 
claim  or  title  is.  even  if  that  of  possession 
only.  It  is  superlOT  to  any  title  or  claim  of 
plaintiff."  In  these  conclusions  we  tUnk 
the  court  erred.  Th^  are  all  based  uptn 
the  erroneous  assumption  that  the  patent 
which  was  issued  to  the  railroad  company 
was  alwolutoly  v<^d,  and  conveyed  no  title 
Under  the  facts,  as  Amnd.  It  is  clear  that 
the  land  was  erroneously  patented  to  the 
railroad  company.  It  Is  equally  clear  tbat, 
if  the  tlmbw  culture  entry  of  Bean  was  can- 
celed on  the  ground  that  it  conflicted  with 
the  grant,  such  actim  oa  the  part  of  tiie 
land  defiartment  was  also  erroneoiM.  The 
right  of  the  beneficiary  under  this  grant 
must  be  determined  as  of  the  time  whra  the 
map  of  the  definite  location  of  the  line  of 
the  road  was  filed  with  the  secretary  of  the 
interior  as  required  by  the  act  In  this 
case  tbat  is  found  to  have  been  March  2S, 
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187a  At  tbat  time  Lydla  J.  Kyle's  right  to 
pre-emption  settlement  had  attached,  and 
the  land  was  thereby  excepted  from  the 
grant  Van  Wyck  v.  Knevals,  106  U.  S.  3ti0, 
1  Sup.  Ct  836;  Railroad  Co.  T.  Donmeyer. 
118  n.  S.  629.  5  Sup.  Ct  686. 

Notwithstanding  the  fact  that  the  land  was 
thns  excepted  from  the  grant,  it  still  contin- 
ued to  be  a  part  of  the  public  domain,  and  un- 
der the  immediate  supervision  and  control  of 
the  land  department  Until  AprU  14.  1880, 
when  the  patent  was  issued,  the  legal  title 
remained  in  the  United  States;  the  land  was 
not  disposed  of,  nor  segregated  from  other 
public  lands  for  any  specific  purpose.  When 
applications  should  be  made  therefor  under 
any  of  the  Tarloua  acta  of  congress  provid- 
ing for  the  disposal  of  the  public  lands,  the 
i^cers  of  the  land  department  were  invested 
with  full  authority  to  Inquire,  and  exclusive 
right,  in  the  first  place,  to  determine,  which 
applicant  was  entitled  to  the  patent  It  mat- 
tered vM  whether  the  application  was  made 
under  the  pre-emption,  homestead,  or  other 
general  acts  of  congress,  or  under  a  grant 
such  as  that  considered  In  this  case.  In 
every  case  the  decision  of  these  officers  was 
called  for.  They  were  required  to  act  upon 
the  applications  made,  and  to  Issue  a  patent 
to  the  one  appearing  to  them  to  be  entitled 
thereto.  It  admits  of  no  question  whatever 
that  lands  not  included  within  this  grant, 
because  of  the  attaching  thereto  of  a  pre- 
emptitm  claim,  were  subject  to  the  disposal 
of  the  land  departn^ent  Its  authority  in 
that  regard  Is  cleariy  and  specifically  pre- 
scribed by  the  several  acts  of  congress  re- 
lating to  the  public  lands.  If  lauds  attempt- 
ed to  be  conveyed  had  been  previously  dis- 
posed  of,  or  If  they  had  been  set  apart  by 
competent  autbMlty  for  a  specific  use,  and 
bad  thus  passed  beyond  the  control  of  the 
land  department  such  attempted  conveyance 
would  be  a  nullity,  and  the  patent  would  be 
held  void  In  any  proceeding  wherein  the 
question  of  Its  validity  might  arise.  It 
would  be,  in  legal  effect,  the  same  as  an  at- 
tempted conveyance  of  a  tract  of  land  by  a 
party  who  had  no  title  or  Interest  therein. 
By  the  applicatl<Hi  of  this  principle,  the  pat- 
ents were  held  to  be  void,  because  the  lands 
Included  were  not  subject  to  disposal  by  the 
land  department,  In  YTllcox  t.  Jackson,  13 
Pet.  408,  where  the  laud  had  previously  been 
reserved  for  a  military  post;  In  Best  v. 
Polk,  18  Wall.  112,  where  the  land  had  been 
appropriated  and  reserved  for  an  Indian; 
and  In  Doolan  v.  Carr,  125  U.  S.  618,  8  Sup. 
Ct  1228.  where  the  land  was  embraced 
wltbln  the  limits  of  a  disputed  Mexican 
grant  In  these  and  other  like  cases  the 
patents  were  held  to  be  void,  not  simply 
because  they  were  issued  to  persons  who 
were  not  entitled  to  them,  but  because  the 
land  department  was  without  authority  to 
Issue  a  patent  to  any  peraon  wbomBoever; 
tbem  was  no  Jurisdiction  of  the  subject- 
T.42l'.no.7— 47 


matter,— the  land.  The  distinction,  however. 
Is  clear  and  well  deflned  between  such  case* 
and  the  case  under  consideration.  Here  it 
Is  conceded  that  it  was  proper  a  patent 
should  be  issued  to  one  legally  entitled  tber^ 
to,  and  it  is  only  objected  that  the  railroad 
company  was  not  shown  to  be  the  one  so  en- 
titled. The  correctness  or  incorrectness  of 
a  decisi<Mi  or  Judgment  has  nothing  to  do 
with  Jurisdiction,  which  is  simply  the  power 
to  act  upon  the  particular  snbject-matto-  to 
be  affected.  This  authority  to  act  existed 
in  this  Instance,  and  the  land  department 
consequently  had  Jurisdiction  over  the  mat- 
ter  of  the  issuance  of  the  patmt 

It  necessarily  follows,  therefore,  that  the 
patent  In  this  case  was  voidable,  not  void, 
and  might  have  been  canceled,  at  the  instance 
of  the  United  States,  at  any  time  before  the 
title  passed  to  an  innocent  purchaser;  but  It 
conveyed  the  legal  title  to  the  land,  and 
vested  In  the  railroad  company  and  subse- 
quent grantees  a  title  which  was  good  against 
all  the  world,  except  against  the  United 
States,  or  one  showing  a  superior  equitable 
title.  U.  8.  V.  Schurs,  102  U.  S.  378;  Smelting 
Co.  V.  Kemp,  104  U.  S.  636;  Steel  t.  Refinhig 
Co^  106  U.  S.  447, 1  Sup.  Ct  388;  U.  S.  v.  Wi- 
nona &  St  P.  B.  Oc  15  0.  C.  A  96,  67  Fed. 
MS.  In  fbe  case  last  cited  the  United  States 
circuit  court  of  appeals,  Eighth  <drcult  had 
under  considemtliHi  the  qnestion  whether  a 
patent  Issued  under  circumstances  similar  to 
those  In  this  case  was  void  or  voidable,  and 
the  whole  subject  was  ably  and  exhaustively 
discussed  by  Mr.  Justice  Sanborn,  who  de- 
livered the  opinion  of  the  court  In  the 
course  of  the  opinion,  speaking  of  the  author* 
ity  of  the  officers  of  the  land  departipept  to 
pass  upon  the  right  of  the  railroad  company, 
under  the  grant,  to  any  particular  lands,  ha 
said:  "In  deciding  this  question  they  neces- 
sarily consider  whetbw  or  not  the  railroad 
company  bad  so  far  compiled  with  the  aots 
granting  the  lands  that  It  bad  eameid  themi 
the  character  of  the  lands  themselves,  and  tlw 
clws  to  which  they  belonged;  the  mop  of 
the  location  of  the  line  of  the  zaUntad;  the 
homestead  entries  and  the  prft«mptlon  fll* 
Ings  that  were  then  vpoa  the  lands;  the  can- 
cellation of  aU  these  entries  and  filings  that 
had  been  made;  and  finally  the  legal  ^ect 
of  all  these  and  all  other  matcxial  tects  upon 
tiie  claim  of  the  railroad  oemjiaay  to  rsc^ra 
the  lands  under  the  acts  (tf  coDscess,  It  now 
appears  that  they  w:ere  mistake  as  to  the 
legal  effect  o(  these  teets,  but  the  qnesUmi 
they  decided  was  one  which  the  acts  of  con- 
gress authorized  and  required  tnem  to  a» 
clde,— one  which  they  were  obliged  to  decide 
before  tbey  Issued  their  certificates:  and, 
although  their  decision  and  their  oonveyan* 
ces  evidenced  by  these  certificates  may  bs 
voidable,  they  are  not  absc^utely  void.  Tbey 
are  ImpreKuable  to  collateral  attack,  and  they 
convey  the  legal  tltie  to  the  lands  t»  ttw 
state  and  Its  grantees." 
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If  a  patent  has  been  erroneously  Issued, 
ttirough  fraud,  mistake,  or  wrong  views 
of  the  law,  to  one  party,  when  another 
was  legally  entitled  to  It,  a  court  of  equi- 
ty may  grant  relief  by  adjudging  the  le- 
gal title  conveyed  by  the  patent  to  be  held 
In  trust  for  the  one  who  has  the  better 
right  to  it.  Railway  Co.  v.  Noyea,  25  Kan. 
3W;  Johnson  v.  Towsley,  13  Wall.  72-85; 
Shepley  v.  Cowan,  91  U.  S.  330;  Steel  v. 
Refining  Co.,  106  U.  8.  447,  1  Sup.  Ct  389. 
Or  the  patent  may  be  canceled  at  the  suit  of 
the  government.  But  an  Innocent  purchaser 
of  the  title  will  be  protected  even  against  the 
goverament  IT.  8.  t.  Burlington  &  M.  R. 
R.  Co.,  98  U.  8.  334;  Colorado  Coal  &  Iron 
Co.  T.  U.  S.,  123  U.  S.  307,  8  Sup.  Ct  131;  U. 
8.  T.  Califbmla  &  O.  Land  Co.,  148  U.  8. 
31,  13  Sup.  Ct.  458;  V.  S.  T.  Winona  &  St 
P.  B.  Co.,  16  G.  C.  A.  96,  67  Fed.  948.  But 
lay  no  rroceedlng,  either  In  law  or  In  equity, 
can  a  mere  Toldable  title  be  questioned  or 
set  aside  on  behalf  of  one  who  dOM  not  show 
In  himself  a  superior  equitable  or  legal  tltlow 
A  mere  trespasser  or  Intrude  upon  the  prem- 
ises has  no  standing  In  court  for  any  such 
purpose.  One  may  Invoke  the  relief  which 
a  court  of  equity  can  give  In  such  cases  only 
upon  the  ground  that  he  has  a  legal  right  to  fbe 
title  It  t^e  Toidable  title  were  out  of  the  way. 
Itfsnotsofllclent  for  him  to  rely  mer^  upon 
the  tact  that  the  title  was  Impn^riy  awarded 
to  the  grantee  named  in  the  Instrnment  of  con- 
veyance. Eaton  T.  OUes,  6  Ean.  24;  Bnmham 
T.  Starkey.  41  Kan.  €04^  21  Pa&  624;  Ard  r. 
Pratt,  48  Kan.  419, 23  Pac.  646;  Stark  t.  Starrs, 
«  Wall.  402-418;  Wlrth  t.  Branson,  96  U.  S. 
118;  Steel  t.  Refining  Co.,  106  V.  S.  447- 
454.  1  Sup.  Ct  889;  Bohall  T.  Dtlla,  114  U. 
S.  47,  6  Sup.  Ct  782;  Lee  t.  Johnson,  116  V. 
-  S.  ^  6  Snp.  Ot  249.  To  overcome  the  title 
oonv^ed  1^  the  patent,  and  through  the  snb- 
■eqnent  awreyaxicw  Twted  In  Wilkinson,  It 
must  have  been  shown  that  Wilkinson  was 
not  In  the  position  of  an  Innocent  purchaser, 
and  that,  consequently,  the  title  was  voidable 
as  to  him ;  and  that  Bean,  being  qualified  to 
make  a  timber  culture  entt7,  had  so  compiled 
with  the  provisions  of  that  act  as  to  be  en- 
titled to  the  patent  whl<^  he  warn  prevented 
from  acquiring  by  the  emmeona  cancelation 
of  his  entry.  His  mere  possession,  without 
title,  is  without  avail  against  the  holdw  of 
the  legal  title,  notwithstanding  such  title 
may  be  voidable  at  the  Instance  of  its  gran- 
tor. Fobs  v.  Hlnkell,  78  Cal.  16%  20  Pac. 
393;  Hoofnagle  v.  Anderson,  7  Wheat  212; 
Cooper  v.  Roberts,  18  Sxm.  178;  French  t. 
Fyan.  93  U.  8. 169. 

If  Bean  was  in  the  open,  notorious, 
and  ezidustve  possession  of  the  land,  un> 
der  an  ai^rent  claim  of  ownership,  such 
possession  was  notice  to  purchasers  of  what- 
ever claim  he  asserted,  whether  legal  or 
equitable ;  and  If  he  had  the  equiUble  title, 
by  reason  of  his  compliance  with  the  timber 
culture  act,  which  he  asserted  as  his  right  to 
possession,  and  was  entitled  to  the  patmt, 


no  one  could,  as  against  him,  daim  to  be  an 

Innocent  purchaser.  Johnson  v.  Clark,  18 
Kan.  157-164;  School  Dist.  v.  Taylor,  19  Kan. 
287;  Utley  v.  Fee,  33  Kan.  683-690,  7  Pac 
555. 

Under  the  findings  of  fact  made  by  the 
court,  the  tax  deed  was  Invalid,  for  the  rea- 
son that  no  publication  was  made  of  the  stat- 
utory notice  of  the  time  when  the  land  would 
be  deeded  If  not  redeemed,  and  it  furnfabed 
no  defense  In  this  ca»e.  Neither  do  we  think 
the  fact  that  Bean  took  an  assignment  of  the 
ce'tlflcate  Issued  on  the  sale  of  the  land  for 
taxes,  and  accepted  a  tax  deed,  can  be  held 
to  prejudice  any  other  right  or  interest  he 
may  at  the  time  have  had  In  the  land.  It 
does  not  appear  that  he  was  In  any  way  re- 
sponsible for  the  assessment  of  the  land  for 
taxation,  or  that  he  accepted  the  deed  for 
any  other  purpose  than  to  avoid  the  preju- 
dice which  might  result  to  bis  Interests  by  Its 
passing  Into  other  hands. 

The  claim  by  adverse  possession  cannot  be 
maintained.  The  court  found  that  Bean  was 
In  possession  of  the  land  continuously  from 
some  time  in  1872  until  the  time  of  the  trial. 
This  action  was  commenced  November  11, 
18S9.  But  as  the  title  was  in  the  govern- 
ment until  the  patent  issued,  April  14,  18S0, 
his  possession  untU  then  was  not  such  as 
would  ever  ripen  into  a  title  which  could  be 
asserted  against  the  United  States,  or  made 
the  basis  of  a  title  against  subsequent  gran- 
tees. Rights  cannot  be  acquired  in  public 
lands  by  statutes  of  limitation.  Wood  v. 
Railroad  Co.,  11  Kan.  324r-34S;  Oaksndth*B 
Lessee  v.  Johnston,  92  U.  S.  343. 

We  hold,  therefore,  that  under  the  findings 
of  facts  the  defendants  were  not  entitled  to  m 
Judgment  In  their  favor.  We  do  not,  how- 
ever, feel  Justified  in  saying  that  Judgment 
upon  the  findings  should  be  rendered  for  the 
plaintiff  for  a  foreclosure  of  his  mortgage 
and  barring  Bean  from  all  further  Interest 
in  or  title  to  the  land,  as  urged  by  counsel 
for  the  plaintiff.  The  record  does  not  con- 
tain the  evidence,  and  the  findings  are  idlent 
upon  certain  fiicts  which  are  material  and  es- 
sential to  tile  determination  of  the  rights  uf 
these  parties.  If  Bean  was  In  fact  and  In 
law  entitled  to  the  patent  to  this  land,  sind 
the  plaintiff  does  not  occupy  the  position  of 
an  Innocent  holder  of  the  legal  title,  we  think 
an  opportunity  should  be  given  to  show  such 
facts.  The  Judgment  will  be  rermed,  and 
the  case  remanded  fbr  a  new  trlaL  All  the 
Judges  ccmcnrring. 

(2KaiL  AJ77) 

LONG  ISLAND  INS.  CO.  v.  GREAT  WESIV 

BBN  MANUF'G  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Not.  IL  1895.) 

FOBBION  INBORANOS  UOMPAKIBS— SbBTIOB  Or  FB» 
CBB8— IKSURARCB  POLICIBO — WaiVINB 
CoHDTtlONS— DaMAGBS. 

1.  When  a  foreign  insurance  company  bai 
filed  with  tba  siverintendent  of  Insnrance  of 
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this  state,  as  required  br  the  statute,  its  writ- 
ten consent  that  an  action  maj  be  commeDced 
against  it  by  the  servif^  of  nrocess  npon  Buch 
superintendent,  and  it  tbereaifter  does  business 
In  this  state  because  of  the  permission  so  ob- 
tained, it  is  estopped  from  Questioning  the  juris* 
dictioD  of  a  court  acquired  oy  the  issuance  of  a 
snmmons  to,  and  its  service  on,  the  superintend- 
ent of  insurance,  in  the  form  and  manner  pre- 
scribed by  such  statute. 

2.  It  is  proper,  in  an  action  against  Buch 
<!ompan7,  for  the  clerk  of  the  court  in  which  the 
action  is  commenced  to  dtiect  the  lummoDS  to 
the  superintendent  of  insurance,  instead  of  to 
the  sheriff,  as  in  ordinary  cases,  to  forward  the 
same  directly  to  the  superintendent,  and  for  the 
latter  to  indorse  thereon  an  acknowledgment  of 
the  serrice,  and  mak«  return  thereof  to  the 
«lerk. 

3.  A  general  proTision  In  a  policy  of  insur- 
ance that  no  officer  or  agent  of  the  company  is- 
suing it  shall  have  power  to  waive  any  of  the 
conditions  of  the  policy,  unless  each  waiver  be 
in  writing,  is  nugatorr.  and  does  not  protect  the 
company  from  %  parol  waiver  made  by  a  gen- 
eral agent. 

4.  The  plaintiff  in  an  action  brou^t  on  a 
contract  of  insurance,  to  recover  for  a  loss  by 
fire,  cannot  recover  damages  as  for  a  total 
loss  when  all  the  evidence  in  the  case  shows 
that.  3s  to  part  of  the  property,  the  loss  was 
only  partial. 

(.Syliabus  by  the  Court) 

Error  from  diefrict  coart,  Republic  coanty; 
F.  W.  Sturges,  Judge. 

■  Action  by  the  Great  Weatem  Manufacturing 
Company  against  the  Long  Island  InBarance 
Company.  Plaintiff  had  judgment,  and  de- 
fendant brings  NTor.  Beversed. 

H.  M.  Jackaon,  for  plaintiff  In  error.  J.  F. 
Cloae,  for  defendant  In  error. 

OABVER,  J.  The  controversy  in  this  case 
Is  over  the  right  to  recover  for  a  loss  by  fire, 
under  a  poUey  of  Insurance  issued  by  the 
liong  Island  Insurance  Company,  under  date 
of  March  22,  1890,  insuring  one  Charles  F. 
Neerman  against  loss  or  damage  by  fire  on 
certain  mill  machinery  aU^ed  to  have  been 
destroyed  by  fire  on  the  12th  day  of  April, 
1690.  After  the  fire,  Neerman  transferred 
and  assigned  all  his  Interest  in  and  rights 
under  the  policy  to  the  Great  Western  Man- 
ufacturing Company,  plaintiff  below.  This 
action  waa  commenced  August  28,  1890,  and 
a  summons  In  the  ordinary  form  ot  a  sum- 
mons was  fsffiied  by  the  clerk  of  the  district 
court  of  Republic  county,  directed  and  trans- 
mitted to  the  superintendent  of  insurance,  by 
"Whom  service  was  duly  acknowledged,  and 
the  summons,  with  his  return  thereon,  return- 
ed to  and  filed  In  said  court.  The  Jurisdic- 
tion of  the  court  waa  questioned  by  the  In- 
surance company  by  a  motion  to  quash  the 
summons.  This  objection  was  overruled,  and 
the  case  proceeded  to  trial  and  judgment 
against  the  insurance  company.  The  sum- 
mons is  attacked  because  it  was  directed  to 
the  superintendent  of  Insnranco,  instead  of 
to  an  officer  authorized  by  law  to  make  serv- 
ice of  a  summons,  and  the  service  Is  objected 
to  because  made  by  direct  transmission  of 
the  summons  by  the  clerk  of  the  court  to  the 
superintendent   It  Is  admitted  that  the  de- 


fendant is  a  foreign  Insurance  company  au- 
thorized to  do  business  In  this  state,  and  that 
it  duly  filed  in  the  insurance  department  Its 
written  consent,  as  required  by  the  statute, 
"that  action  may  be  commenced  against  such 
company  *  •  ♦  by  service  of  process  on 
the  superintendent  of  Insurance  oC  this  state." 
Counsel  for  plaintiff  in  error,  In  his  brief, 
states  his  objection  to  the  summons  as  fol- 
lows: "The  true  construction  of  such  statute 
Is  that  the  summons  must  be  issued  to  the 
sheriff,  as  otherwise  required  by  the  Code, 
and  by  him  served  on  the  superintendent,  up- 
on service  of  which  the  superintendent  must 
notify  the  company  of  such  summons."  This 
objection  stands  In  the  face  of  the  positive 
and  unequivocal  direction  of  the  statute,  and, 
if  sustained,  would  require  the  court  to  sub- 
stitute a  particular  form  of  summons  and 
manner  of  service,  when  the  legislature  has 
clearly  said  that  another  form  and  manner 
should  be  adopted.  The  same  section  of  the 
statute  which  provides  that  jurisdiction  shall 
be  acquired  by  service  of  summons  on  the 
superintendent  of  Insurance  also  directs  what 
shall  be  the  form  and  manner  of  such  service. 
The  language  of  the  statute  is:  "The  sum-' 
mons  shall  be  directed  to  the  superintendent 
of  insurance,  and  shall  require  the  defendant 
to  answer  by  a  certalu  day  not  less  than  40 
days  from  Its  date.  Such  summons  shall  be 
forthwith  forwarded  by  the  clerk  of  the  court  j 
to  the  superintendent  of  Insurance,  who 
shall,"  etc.  Gen.  St  1889,  par.  3354.  It  is 
not  disputed  that  the  legislature  has  the  right 
to  provide  upon  what  terms  and  conditions  a' 
foreign  insurance  company  may  do  business,' 
in  this  state.  Having  formally  and  voluntari- 
ly assented  to  the  conditions  Imposed,  and 
having  agreed  that  Jurisdiction  might  be  ob- 
biined  in  au  action  brought  against  It  in  tbe- 
manner  provided  by  the  statute,  and  having 
done  business  In  the  state  under  the  penuis- 
alon  so  granted,  it  cannot,  when  brought  into 
court  by  process  Issued  and  aarved  in  strict 
compliance  with  the  statute,  question  the 
sufflclency  or  validity  of  such  service.  A  sim- 
ilar objection  was  considered  by  this  court 
In  the  case  of  Insurance  Co.  v.  Hall  (Kan. 
App.)  41  Pac.  69.  and  the  validity  of  the  stetr- 
ice  sustained.  'V\'e  sec  no  reason  to  change 
the  views  expressed  in  the  opinion  in  tliat 
case. 

The  next  question  raised  Is  as  to  the  right 
of  the  Insured  or  bis  assignee  to  recover,  in 
any  event,  under  the  policy.  It  Is  contended 
on  behalf  of  the  plaintiff  in  error  that  the  in- 
terest of  Neerman  In  the  -property  Insured 
was  not  truly  stated  in  the  policy,  that  he 
was  not  the  absolute  owner  thereof,  and  that 
therefore,  under  the  terms  of  the  policy,  the 
contract  of  insurance  was  avoided.  It  ap- 
pears from  the  record  that  Neerman.  a  short 
time  before  the  insurance  was  written,  pur- 
chased the  mill  machinery  from  the  Great 
Western  Manufacturing  Company  under  a 
contract  or  agreement  providing  for  payment 
therefor  in .  Installments,  and  that  uatll  full 
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payment  was  made  the  legal  tttle  was  to  re- 
main in  the  Teodor.  At  the  time  of  the  Are 
something  over  ¥1,100  remained  onpaid  on 
the  contract.  No  -written  application  was 
made  (or  the  Insurance,  but  the  policy  con- 
tained, among  others,  the  following  condi- 
tlons:  "Tills  entire  policy,  onless  otherwise 
IHwtded  by  agreement  indorsed  hereon  or  at- 
tached hereto,  shall  be  void  •  •  •  If  the 
Interest  of  the  Insured  be  other  than  uncondi- 
tional and  sole  ownenfilp,  •  •  *  or  if  the 
subject  of  Insurance  be  personal  property, 
and  be  or  become  Incumbered  by  chattel  mort- 
gage." The  policy  also  contained  the  prorl- 
slon  that  no  officer,  agent,  or  other  represent- 
aHve  of  the  company  should  bare  power  to 
waive,  or  be  held  to  have  waived,  any  con- 
ditions or  provtelons  of  the  poUcy,  unless  the 
waiver  be  written  upon  or  attached  thereto. 
There  Is  no  material  conflict  In  the  evidence 
as  to  the  facta  and  circumstances  surrounding 
the  writing  of  this  policy.  Radford,  the  local 
agent  of  the  insurance  company  who  wrote 
the  Insurance,  understood  at  the  time  the  risk 
was  taken,  and  before  the  policy  was  deliv- 
ered by  him,  the  nature  of  Neerman's  Interest 
in  the  property;  and  he  was  then  Informed 
that  It  was  only  partially  paid  for,  that  It 
had  been  purchased  under  a  contract  of  sale 
which  provided  for  the  retention  of  the  title 
by  the  vendor  as  security  for  the  deferred 
payments,  and  that  Neerman  was  not,  and 
did  not  claim  to  be,  the  unconditional  and 
sole  owner  of  the  property.  Counsel  for 
plaintiff  In  error  claims  that  such  knowledge 
of  the  agent  cannot  aid  In  avoiding  the  for^ 
feltuie  provided  for  by  the  express  terms  of 
the  policy;  that  the  conditions  of  the  policy 
as  to  ownovhlp  cannot  be  held  to  have  been 
waived  unless  such  waiver  was  Indorsed  on 
or  attached  to  the  policy.  With  this  conten- 
tion we  cannot  agree.  There  is,  of  course, 
much  force  in  the  argnment  that  one  claim- 
ing under  a  written  policy  of  Insurance  Is 
bound  by  whatever  representations  or  limita- 
tions of  authority  appear  therein  with  refer- 
ence to  any  particular  agent  or  class  of 
agents.  So  long  as  such  express  ItmitBtlons 
are  with  leferrace  to  matters  concerning 
which  the  parties  nmy  legally  contract,  there 
would  seem  to  be  no  valid  reason  why  each 
party  should  not  be  conclusively  presumed  to 
have  knowledge  thereof,  nor  why  his  rights 
and  obligations  should  not  be  measured  there- 
try.  The  rule  is  well  settled  that  the  act 
of  an  agent  does  not  bind  his  principal  when 
the  person  dealing  with  the  agent  baa  express 
notice  that  the  agent  has  no  power  to  do  that 
particular  thing.  This  principle  has  often 
been  applied  In  contracts  of  Insurance,  and 
Insurance  companies  held  not  bound  by  the 
contracts  or  acts  of  local  agents  after  the  Is- 
Boance  and  dellrny  of  policies  containing  ex- 
press limitations  of  autborl^.  To  this  effect 
are  most  of  the  caaea  <dted  by  coonsel  for 
plaintiff  In  error,  and  this  Is  the  principle 
which  underlies  tiie  dedalon  of  the  court  In 
Insuianoe  Co.  t.  Glbbrais,  4S  I^n.  IS,  22  Pac. 


1010.  In  that  case  the  court  held  that,  as 
the  Insured  relied  upon  an  agent  having  only 
limited  powers,  the  company  was  not  bound 
by  a  waiver  of  the  conditions  of  the  policy  by 
the  agent,  when  the  policy  Itself  gave  notice 
that  such  waiver  could  not  be  made  by  bim. 
Conceding  the  correctness  of  the  role  thus 
announced  in  Insurance  Go.  v.  Gibbons, 
though  it  seems  to  be  qoestloDed  in  the  sub- 
sequent case  of  Insurance  Co.  v.  Gray,  43 
Kan.  487,  23  Pac.  637,  It  does  not  aid  the 
plalnttfT  in  error  In  this  case.  The  policy  un- 
der consideration  Is  sweeping  In  its  limita- 
tions of  authority,  and  provides  that  there 
can  be  no  waiver  by  any  officer  <m  agent  of 
the  company,  unless  In  writing  Indorsed  upon 
or  attached  to  the  policy.  Such  an  attempted 
limitation  of  the  power  of  all  agents  of  a 
company,  which  can  act  only  through  agents. 
Is  quite  different  from  the  restriction  of  the 
authority  of  a  particular  agent  or  class  of 
agents,  and  the  Intrusting  of  the  execution 
of  the  excepted  things  to  cotaln  general  of- 
ficers of  the  company.  It  Is  well  settled 
the  decisions  of  the  courts  of  this  and  other 
states  that  such  a  sweeping  limitation  the 
powers  of  the  agents  of  a  corporation  Is  nu- 
gatory, upon  the  principle  that  one  of  the  par- 
ties to  a  written  cf»itract,  which  Is  not  re- 
quired by  law  to  be  in  writing,  may  subse- 
quently to  the  making  of  the  contract,  by  pa- 
rol agreement,  waive  any  of  the  provialons 
thereof  which  were  Incorporated  therein  for 
bis  benefit,  even  though  such  contract  ex- 
pressly provides  that  no  waiver  shall  be 
made,  unless  In  writing.  The  effect  of  such 
limitations  Is  considered  at  length  in  Insui^ 
ance  Co.  v.  Munger,  49  Kan.  178,  30  Pac  120, 
and  the  authorities  dted  which  sustain  the 
inopoeltlon.  The  court  in  that  case  held,  aft- 
er a  review  of  the  decisions  upon  the  qnea- 
tlon,  that  an  agent,  such  as  Radford  was, 
may  bind  his  company  by  a  parol  waiver  of 
the  conditions  of  the  policy,  notwlthstandlog 
It  expressly  provides  that  a  waiver  shall  not 
be  made  by  any  agent,  unless  In  wrltli^.  It 
is  Idle  to  consider  the  dedsions  of  tbe  courts 
of  other  states,  In  the  face  of  this  dedaltni  of 
our  own  supreme  court  It  Is  also  well  set- 
tled by  the  supreme  court  of  this  state  that 
In  an  action  upon  an  Insurance  pfrilcy,  for 
the  recovery  of  a  loss  aostalned  by  fire,  tbe 
company  Is  estopped,  in  the  absence  ct  any 
fraud  on  the  part  of  the  Insured,  from  imMng 
any  question  as  to  the  validity  of  the  pt^cy 
on  the  ground  that  the  Interest  of  tbe  in- 
sured In  the  property  was  not  truly  stated  in 
the  policy,  when  the  agent  who  Issued  the 
policy  and  effected  the  Insurance  on  behalf 
of  the  company  was  fully  Infonued  as  to  the 
title  and  ownership  of  the  property,  or  Its 
condition  as  to  Incumbrances,  before  the  poU- 
cy  was  written  or  delivered.  Insocance  Oa 
T.  McLanathan,  11  Kan.  683;  SulUvan  t.  In- 
surance Co.,  34  Kan.  170,  8  Pac.  112;  In* 
surance  Co.  t.  Barnes,  41  Kan.  1^,  21  Pse: 
166;  Insurance  Co.  t.  Paaree*  89  Kan.  396, 
18  Pac.  291;  Innnanee  Go.  t.  Qny,  48  Kaa. 
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497,  23  Pac.  637;  Insurance  Co.  v.  Weeks, 
45  Kan.  751,  26  Pac  410;  Capttol  Ins.  Co.  t. 
Bank  of  Pleasanton,  GO  Kan.  440,  81  Pac. 
1069.  Upon  the  authority  of  these  cases,  we 
hold,  when  the  agent,  Radford,  with  full 
knowledge  of  the  Interest  of  the  Insured  in 
the  property,  agreed  to  write  the  Insurance, 
received  the  jHemlum,  and  dellrered  the  poli- 
cy, and  the  Insured  accepted  It,  relying  In 
eood  faith  upon  the  validity  of  the  contract 
of  Insurance  thus  effected,  that  the  compony 
cannot  avoid  liability  for  a  loss,  because  of  a 
condition  of  the  policy  providing  for  a  for^ 
feiture  In  case  the  insured  was  not  at  the 
time  the  insurance  was  written  the  uncondi- 
tional and  sole  owner  of  the  property.  The 
nature  and  extent  of  the  insured's  interest  In 
the  property  was  made  known  to  the  com- 
pany, and,  if  It  was  not  truly  expressed  in 
the  written  policy  thereafter  Issued  by  it,  it 
was  because  of  its  own  fault  and  neglect,  and 
It  would  be  acting  in  bad  faith  towards  the 
Insured  If  the  company  should  now  be  per- 
mitted to  escape  liability  because  of  such 
omission. 

Another  error  Is  alleged  in  the  assessment 
by  the  court  of  the  amount  of  the  damages 
for  which  judgment  was  rendered.  The  court 
allowed  as  for  a  total  loss,  and  gave  judg- 
ment accordingly.  Under  the  terms  of  the 
policy,  the  company  was  not  liable  beyond 
the  actual  damage  to  the  property  by  the  fire; 
and  If  such  damage  was  only  partial,  as  com- 
pared to  the  actual  value  of  the  proiwrty,  it 
was  liable  for  only  the  partial  loss.  The 
court  found  the  actual  value  trf  the  proiwrty 
insured,  and  injured  by  the  fire,  to  be  $1,704.- 
57,  and  gave  Judgment  against  the  company 
for  three-fourths  of  that  amount,  in  accord- 
ance with  the  conditions  of  the  policy.  The 
property  consisted  of  a  steam  engine  and 
boilo',  and  a  large  number  of  other  articles, 
designated  as  "mill  and  elevator  machinery." 
The  evidence  does  not  show  the  value  of 
each  separate  article.  The  engine,  boiler,  and 
a  number  of  other  articles  for  use  In  connec- 
tion therewith,  were  valned  together  at  alraut 
$GO0.  There  is  nothing  In  the  record  to  show 
how  much  of  this  valuation  was  for  the  boiler 
alone.  As  to  all  machinery  other  than  the 
boiler,  the  evidence  shows  a  total  loss;  as  to 
the  boiler,  It  shows  only  a  partial  loss.  The 
proofa  of  loss,  which  were  made  under  oath 
by  the  Insured,  and  sent  to  the  company,  and 
which  were  Introduced  In  evidence  on  the 
trial,  stated,  "The  loss  on  said  property  was 
total,  except  on  boiler,  the  damages  to  which 
amounts  to  about  $100."  The  only  direct  evi- 
dence given  npon  the  trial  as  to  the  damage 
to  the  property  was  that  given  by  Neerman, 
as  follows:  "Q.  Was  the  property  entirely 
destroyed,  or  was  it  partially  destroyed?  A. 
Wby,  It  was  a  total  wreck,  with  the  exception 
<st  the  boiler,  probably."  The  only  other  evi- 
dence given  upon  the  subject  la  found  In  the 
deposition  of  John  Wilson,  president  of  the 
Great  Western  MannCacturing  Company,  who 
Stated  that  he  was  familiar  with  the  ma- 


chinery In  question,  that  his  company  had 
sold  It  to  Neerman,  but  that  he  had  not  seen 
It  since  the  Are,  and  had  no  personal  knowl- 
edge of  Its  actual  condition.  He,  however, 
testified:  "The  engine,  after  having  gone 
through  the  fire,  would,  in  my  opinion  or 
Judgment,  be  rendered  entirely  worthless. 
The  boiler  might  not  be  so  badly  injured. 
The  condition  of  It  after  the  fire  would  de- 
pend entirely  upon  circumstances.  If  the 
Ijoller  was  empty— that  Is,  If  the  boiler  did 
not  have  any  water  In  it— at  the  time  of  the 
flre.  It  would  In  aU  probability,  get  very  hot, 
and  the  fire  would  spoil  it  very  materially." 
On  cross-examination  be  said:  "Q.  State 
whether  or  not  you  have  seen  the  machinery 
since  It  was  shipped  from  your  place.  A.  I 
have  not  Q.  How,  then,  do  you  determine 
the  condition  of  the  machinery  since  the  fire? 
A.  Merely  from  our  experience  in  examining 
machinery  after  having  gone  through  a  flre." 
The  plaintiff  recovered  as  for  the  total  de- 
struction of  the  boiler.  Such  a  recovery  can- 
not be  sustained,  unless  It  is  supported  by 
competent  evidence  from  which  the  court 
could  fairly  Infer  a  total  loss.  The  proofs  of 
loss  as  to  the  damage  sustained  were  compe- 
tent against  the  insured,  considered  as  biB 
statements  or  admissions.  In  them  he  ad- 
mits that  the  loss  upon  the  boiler  was  not 
total,  and  was  about  $100.  On  the  trial  he 
makes  the  same  exception.  There  is  noth- 
ing to  show  how  much  more  than  $100  the 
boiler  was  actually  worth  previous  to  or  after 
the  flre.  In  this  respect  the  evidence  does 
not  sustain  the  findings  and  Judgment  of  the 
court.  As  there  is  no  separate  finding  as  to 
the  values  of,  or  the  amounts  allowed  for,  the 
different  articles  of  property,  we  are  unable 
to  determine  to  what  extent  this  error  affects 
the  judgment.  Because  of  the  error  in  the 
assessment  of  the  amount  of  damages,  the 
Judgment  must  be  reversed  and  a  itew  trial 
had.   AU  the  Judges  concurring. 


(S  Kan.  A.  MB) 

SCOTT  T.  WAGNER. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  11,  1895.) 

JoDOHSKT— Rbs  JoniOATA— Rbplbviv. 

1.  A  former  judgment,  between  the  same 
parties,  cannot  be  held  to  be  res  judicata  upon 
a  matter  controverted  in  a  secoud  action,  when 
the  causes  of  action  are  not  the  same,  and  when 
it  does  not  appear  from  the  face  of  the  record 
that  such  matter  was  determlne4  In  the  former 
case,  nor  that  its  determination  was  necessarily 
involved  in  the  judgment. 

2,  When,  from  the  face  of  the  record,  it 
does  not  appear  that  a  matter  was  necessarily 
determined  in  a  former  action,  it  may  be  shown 
aliunde  the  record  that  such  matter  was  actu- 
ally conBldercd  and  determined  therein;  aad, 
when  so  shown,  such  determination  will  oper- 
ate as  an  estoppel  to  any  further  Jitigation  of 
the  same  matter  between  the  aame  parties  in  a 
subsequent  action,  if  its  consideration  waa  prop- 
erly within  the  issues  made  by  the  pleadings  In 
the  formei  case. 

8.  In  an  actloD  brought  aa  a  note,  and  for 
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tlie  forcolosiire  of  real  eBtate  and  chattel  mort- 
jcupcs  Eiven  to  secure  the  same.  W..  an  heir  of  a 
det-fluned  mortgai;or  of  the  real  estate,  but  not 
a  party  to  either  jf  aaid  mortgages,  was  joined 
(18  a  defendant  only  because  of  hia  intereat  as 
heir  in  such  retil  estate,  and  no  relief  waa  asked 
against  bim  ottier  than  to  bar  faia  interest  in  the 
land,  and  no  issue  was  presented  or  determina- 
tion made  aa  to  what  specific  personal  property 
was  included  in  the  chattel  mortgage,  and  the 
judgment  merely  directed  the  sale  of  the  raort- 
]!aged  property  by  a  general  description.  Held, 
that  W.  was  not  estopped  by  such  judgment 
from  thereafter  showing  that  he  was  owner  of 
certain  portions  of  the  personal  property  claim- 
ed by  the  mortjniKee  to  be  Inclnded  within  the 
^oeral  description  of  the  chattel  mortgage  and 
judgment. 

4.  Ad  action  of  replevin  may  be  maintain- 
ed by  the  owner  of  personal  property  to  recov- 
er possession  thereof  from  an  officer,  who  seized 
the  same  by  virtue  of  an  order  of  sale  issued  on 
a  judgment  of  foreclosure  of  a  chattel  mort- 
gage, notwithstanding  the  plaintiff  in  replevin 
was  one  of  the  defendants  in  the  former  ac- 
tion, if  the  onler  of  sale  did  not  direct  the  seiz- 
ure or  sale  of  the  property  of  such  plaintiff,  and 
was  not  issued  against  him. 
(Syllabus  by  the  Court.) 

Error  from  diatrlct  court,  Cloud  county;  F. 
W.  Sturges,  Judge. 

Action  in  replevin  by  George  Wagner 
against  Wilber  Scott.  Plaintiff  had  judgment, 

and  defendant  brings  eri-or.  Affirmed, 

Kennett,  Peck  &  Matson,  for  plaintiff  In  er- 
ror. E.  R.  Kills  and  Ttaofl.  Wrong,  for  defend- 
ant In  error. 

GARVEIl,  J.  This  was  an  action  brought 
In  the  district  court  of  Cloud  county  by  George 
Wagner,  defendant  in  error,  n<:itlnflt  WIll)er 
Scott,  plaintiff  In  error,  to  recover  the  posses- 
slou  of  10  head  of  horses.  The  only  matter 
this  court  Is  called  upon  to  consider  Is  the 
right  of  the  plaintiff  below  to  maintain  the  ac- 
tion. The  facts  are  substantially  these:  On 
the  2d  day  of  April,  1880.  a  chattel  mortgage 
■was  executed  by  John  Wagner,  Clara  Wag- 
ner, and  W.  P.  Wagner  to  Homer  Kennett, 
on  certain  personal  property,  ns  security  for 
the  payment  of  a  promissory  note  executed  by 
the  mortgagors  to  Kennett.  Said  note  was 
further  secured  by  a  second  mortgage  on  real 
estate  In  Cloud  county,  exocuted  by  .Tohn  and 
Clara  Wagner.  The  chattel  mortgage  In- 
cluded some  horses,  which  were  descril>ed  as 
*'six  head  of  geldings,  of  various  ages  and 
colors;  0  mares,  of  various  ages  and  colors. 
•  *  •  Thlp  mortgage  Is  Intended  to,  and 
docs.  Include,  cover,  and  convey  all  of  the 
horses,  mares,  colts,  cattle,  and  hoga  now 
owned  by  said  first  parties  (except  cattle 
mortgaged  to  Bankers'  Loan  and  Trust  Com- 
pan.v),  and  all  increase  of  the  same,  whether 
correctly  and  specifically  described  above  or 
not.  and  includes  all  stock  on  the  farm,  ex- 
cept as  above  and  the  horses  owned  liy  George 
Wagner."  On  the  2.Sth  day  of  February, 
1S91,  an  action  was  commenced  by  Homer 
Kennett  in  the  district  court  of  Cloud  county, 
on  his  note  and  mortgages,  against  Chira 
Wagner.  W.  F.  Wagner,  Gwrge  Wagner,  the 
Cloud  County  Bank,  and  otliers,  in  which  he 


asked  for  a  personal  judgment  against  Clara 
Wagner  and  W.  F.  Wagner,  as  makers  of 
the  note,  and  for  a  foreclosure  of  the  real 
estate  and  chattel  mortgages  which  had  been 
given  to  secure  the  same.  J<An  Wagner  died 
between  the  time  of  the  giving  of  the  mort- 
gages and  the  commencement  of  the  action, 
and  George  Wagner  and  certain  other  persons, 
who  were  heirs  of  the  deceased,  were  Joined  as 
defendants.  The  only  allegations  In  plaintiff's 
petition  affecting  George  WagnCT  were:  "That 
all  other  defendants  have  or  claim  to  have 
Bome  Interest  in  mr  to  the  above-mentioned 
mortgaged  premises,  the  exact  ex:tent  of  which 
Interest  la  unknown  to  plaintiff;  but,  what- 
ever such  interest  may  be,  It  is  subject  and  in- 
ferior to  the  Interest  of  this  plaintiff;"  and 
the  prayer:  "That  said  premises  may  be  aolA 
to  satisfy  the  same,  clear  of  any  claim  or  lieu 
of  any  of  the  defendants,  subject  to  the  por- 
tion of  said  mortgages  given  to  and  retained 
by  Crlppen,  Lawrence  and  Company;  and 
tltat  a  receiver  may  be  appointed  to  talce 
charge  of  all  of  s^d  property,  real  aod  per- 
Bonal,  and  rent  the  same  to  the  best  ad- 
vantage, during  the  pendency  of  this  action; 
and  that  he  may  have  all  other  and  farther 
and  different  rell^  that  he  may  under  the 
facts  be  entitled  to."  Service  of  summons  In 
that  action  was  made  on  George  Wagner  by 
publication.  On  tlie  20th  day  <rf  AprU,  1891. 
the  action  brought  by  Kennett  was  consolld- 
ate<l  with  an  action  commenced  February  27, 
181)1.  by  Josiah  Sanborn,  against  the  same  de- 
fendants and  others,  including  Homer  Ken- 
nett, for  foreclosure  of  a  prior  mortgage  on  the 
real  estate  included  in  the  Kennett  mortgage. 
Pei-sonnl  service  of  summons  was  made  on 
George  M'agner  In  the  Sanborn  suit.  Geoi^ 
Wagner  made  no  appearance  In  either  of  said 
cases  prior  to  judgment.  The  petition  filed 
by  Kennett  was  filed  as  e  cross  petition  in  the 
Sanborn  case.  pupBuant  to  the  onJer  of  coqboU- 
dation ;  and  on  the  27th  day  of  April,  1891,  Judg- 
ment was  rendered  upon  the  petition  and  the 
sei'-eral  cross  i)otitiona  filed  In  that  case;  iierson- 
al  Judgment  being  rendered  against  the  makers 
of  the  notes,  a  sale  of  the  mortgaged  proper- 
ty ordered  for  the  payment  of  the  Judgment, 
and  an  order  made  barring  George  Wagner 
and  bis  codefendants  from  all  Interest  In  the 
real  estate  after  such  sale.  The  Jonmal  en- 
try of  the  Judgment,  so  far  as  It  affects  or 
relates  to  the  personal  property  claimed  under 
the  Kennett  chattel  mortgage,  recites:  "It 
Is  further  adjudged  and  decreed  by  the  court 
that  in  case  the  said  defendants  Clam  Wag- 
ner and  W.  F.  Wagner  fall  for  three  days 
from  this  date  to  pay  the  said  Homer  Ken- 
nett the  several  sums  of  money  found  due  as 
aforesaid  to  blm.  with  the  Interest  doe  and 
to  become  due  thereon  as  aforesaid,  and  the 
costs  of  this  action,  an  order  Issue  to  the  sher- 
iff of  said  county,  commanding  him  to  cause 
thc>  cliiitfpls  in  his  answer  described,  to  wit: 
'Sixty-five  (OIj)  cows  and  heifers,  two  years 
old  and  over;  slxty-flve  steers  and  heif- 
era,  one  year  old  this  spring;  five  <&)  bulls,  one 
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I'eBr  old  thta  sprine;  two  (2)  old  buDs;  ^ 
W  head  of  geldings,  of  TarlouB  ages  and  col- 
OTs;  a  mixed  lot  hogs  and  pigs;'  otherwise 
described  as  all  of  the  horses,  mares,  colts, 
cattle,  and  hogs  which  were  owned  by  John, 
Clara,  and  W.  F.  Wagner,  or  either  of  tibem, 
em  April  2d,  1889,  and  all  Increase  that  may 
have  accrued  thereto.  Including  a  mare  sired 
by  Invincible,  now  In  possession  of  James 
Neel,  also  a  stallion  sired  by  InvIndUe,  two 
years  old  this  spring,  and  all  of  the  animals  of 
the  kind  her^nbefore  named  which  are  now 
kept  on  or  about  the  premises  herein  ordered 
sold,— to  be  adrertlsed  and  boM  In  the  man- 
ner prescribed  by  hiw,  and  apply  the  proceeds 
arlBiHK  from  such  sale  to  the  payment  of  the 
jodgment  «  «  «»  Neither  in  the  petition, 
nor  In  any  finding  of  the  court,  la  there  any 
more  particular  or  definite  descriptlfUi  of  the 
personal  prc^r^  than  that  abore  quoted  from 
the  petition  and  Joomal  entry.  On  the  20th 
day  of  May,  18SH,  an  order  <tf  sale,  directed 
to  the  Hherltr  of  said  county,  was  issued  In 
said  case,  fdlowlng  the  description  of  the  peiv 
sonal  property  set  out  In  the  journal  entry. 
By  Tlrtue  of  this  order  at  sale,  Wllber  Scott, 
as  Bheiiff  of  Cloud  county,  went  to  the  farm, 
which  had  been  occi^Ied  by  John  Wagner 
In  hiB  lifetime,  and  took  possession  of  25  head 
of  horses  and  colts  which  he  foond  thereon, 
among  tliem  being  the  10  head  now  dolmed  by 
George  Wagner.  On  the  trial  of  this  case, 
C5eorge  Wagner  was  found  to  be  the  owner 
of  the  10  head  of  horses  and  ccHts,  and  judg- 
ment for  their  possession  was  rendered  In  his 
favor.  The  correctness  ot  this  judgment  Is 
attacked  on  two  grounds:  First,  that  it  was 
determined  by  the  Judgment  rendered  In  the 
Sanborn  and  Kennett  cases  that  these  horses 
were  included  In  the  Kennett  chattel  mort- 
gage, and,  therefore,  that  George  Wagner  Is 
conclnded  thereby  from  further  questioning 
that  fact;  second,  ttiat  the  property  was  tak- 
en by  the  defendant,  as  sherifT,  on  an  order 
Issued  on  a  judgment  against  the  plaintilf, 
and  hence  that  an  action  of  rcsdevln  does  not 
lie'  to  retake  the  same. 

The  conclusiveness  of  a  former  decision 
or  judgm^t  upon  any  controverted  matter  Is 
determined,  not  merely  by  the  form  or  nature 
of  the  action,  but  is  largely  dependent  upon 
the  issues  presented  or  joined  by  the  plead- 
ings, and  upon  what  facts,  wlttUn  such  issues, 
were  actually  passed  upon  by  the  court  Chi- 
cago. K.  &  W.  R.  Co.  V.  Commissiooers  of 
Anderson  Co.,  47  Kan.  766,  28  Pac.  96.  A 
judgment  la  coextensive  with  the  Issues  upon 
which  it  is  founded,  and  is  only  conclusive 
upon  matters  within  those  issues  which  were 
necessarily  decided  and  involved  In  the  judg- 
ment. Smith  V.  Auld,  31  Kan.  2G2.  1  Pac. 
626;  Hoislngton  v.  Brakey,  31  Kan.  560,  3  Pac. 
353;  HenUg  v.  Redden,  46  Kan.  231,  26  Pac. 
701;  Bank  v.  Peters,  51  Kan.  ffii,  32  Pac.  637; 
Aurora  City  v.  West,  7  Wall.  82;  Dickinson  v. 
Hayes,  31  Conn.  417.  When  an  action  is 
founded  upon  a  cause  ot  action  which  neces- 
sarily requires  the  determination  of  the  same 


general  QuesUons  as  that  InvolTed  In  a  for- 
mer acttcm  and  Judgment  between  the  same 
parties,  the  former  judgment  Is  cixiclnslve  of 
all  matters  actually  litigated,  or  which  might 
have  been  litigated,  under  the  pleadings  there- 
in. Veoable  v,  Dutch,  S7  Kan.  615,  15  Pac. 
520;  Townadin  T.  Shrader,  39  Kan.  286,  18 
Pac.  186;  Hentig  t.  Bedden,  46  Kan.  231,  26 
Pac.  701.  As  to  a  matter  not  shown  by  the 
record  to  bare  been  neconarUy  considered  and 
determined  In  a  formra:  action  between  the 
same  parties,  as  when  the  causes  of  action 
are  not  the  same,  evidence  aliunde  the  record 
may  be  introduced  for  the  purpose  shOTring 
such  previous  determination;  bat  an  eatoppel 
exists  in  that  case  only  when  such  matter 
was  within  the  issues,  and  was  properly  con- 
sidered, in  the  fbrmer  action.  Bonvillaln  t. 
Bourg,  16  La.  Ann.  306;  Packet  Co.  t. 
Sicklea,  6  Wall  580.  An  estoppel  cannot 
arise  as  to  a  controverted  fact  which  la  for- 
eign to  any  issue  tendered  In  a  previous  action, 
even  though,  under  dlfTerent  pleadings  in  that 
action,  the  same  fact  could  have  been  prt^terly 
considered  and  determined.  Hardy  v.  Mills,  36 
Wis.  141;  People  v.  Johnson,  38  N.  T.  63; 
Mallonoy  t.  Horan,  49  N.  X.  Ill;  Duncan  t. 
Holcomb.  26  Ind.  378;  Beutl^  t.  O'Bryan, 
111  lU.  53. 

The  petition  of  Kennett  contained  no  allega- 
tlou,  and  suggested  no  Issue,  which  concerned 
George  Wagner,  except  that  with  reference  to 
the  real  estate.  It  expressly  stated  that  the 
plaintiff  made  no  claim  to  any  horses  except 
those  belonging  to  the  mortgagors  at  the 
time  the  mortgage  was  executed,  and  notified 
George  Wagner  that  he  was  made  a  party 
to  the  action  simply  because  of  his  Interest  in 
the  real  estate.  It  cannot  be  said  that  any- 
tlilng  was  admitted  or  determined  in  that  ac- 
tion, by  the  default  of  George  Wagner,  beyond 
the  truth  of  the  allegations  of  the  petition; 
and  no  Inquiry  could  properly  be  made  In  that 
case,  under  the  pleadings,  as  to  any  specific 
personal  property  owned  or  claimed  by  him. 
Wade  V.  Miller,  32  N.  J.  Law,  296;  Lewis  v. 
Smith,  11  Barb.  152.  It  Is  not  claimed  that  in 
the  former  case  there  was  any  actual  Inquiry 
into  or  determination  of  the  title  to  these  par- 
ticular horses.  It  may  even  be  seriously  ques- 
tioned whether  a  judgment  and  execution  as 
Indefinite  as  those  shown  by  the  record  In  this 
case,  with  reference  to  the  personal  property, 
should  not  be  held  to  be  void.  A  judgment 
or  order  of  sole  directed  against  specific  prop- 
erty should  end  controversy  and  dispute  as  to 
the  Identity  thereof,  by  an  accurate  and 
definite  description  of  what  Is  claimed  under 
it.  How,  otherwise.  Is  the  officer  to  know 
with  any  certainty  what  prc^rty  he  should 
sell?  Struble  v.  Neighbert,  41  Ind.  344;  Stout 
V.  Cook.  37  111.  283;  Gault  v.  Woodbrldge. 
4  McLean,  329,  Fed.  Cas.  No.  5.275;  Taylor's 
Lessee  v.  Cozart,  4  Humph.  433;  Porter  v. 
Bi-yne,  10  Ind.  146.  The  description  of  the 
property  In  the  mortgage,  as  well  as  In  all 
the  subsequent  proceedings,  is  so  indefinite 
and  uncertain  that  It  would  be  extreme^  diffl* 
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cult  for  any  one.  two  years  after  the  mort- 
gage WOB  given,  to  know  what  property  was 
actually  Included.  The  description,  so  far  as 
the  mortgage  was  concerned,  was,  howerer, 
probably  sufficient;  for,  by  the  aid  of  inqui- 
ries which  it  suggested,  the  particular  proper- 
ty intended  to  be  included  coald  be  ascertain- 
ed with  reasonable  certainty.  Brown  v. 
Holmes,  13  Kan.  482;  ShatTer  v.  Plckrell,  22 
Kan.  610;  Waggoner  v.  Oursler,  54  Kan.  141, 
37  Pac.  973.  But  with  the  fcweclosure  of  such 
a  mortgage  this  uncertainty  should  end.  The 
plaintiff  should  allege  in  bis  petition,  with 
deflnlteness  and  certainty,  what  particular 
property  Is  Included  in  the  mortgage,  and  a 
definite  description  of  the  property  found  by 
the  court  to  be  so  included  should  appear  In 
the  Judgment  Had  Kenuett  alleged  In  the 
petition  filed  for  the  foreclosure  of  his  mort- 
gage that  the  particular  horses  now  in  con- 
troversy were  claimed  as  Included  In  the 
mortgage,  and  George  Wagner  had  been  duly 
notified  thereof,  the  decision  of  the  court  iu 
that  action,  upon  that  question,  would  have 
been  conclusive  between  the  parties  in  this 
case.  We  hold  that  the  Question  of  the  own- 
ership of  the  horses  In  controversy  was  not, 
and  could  not  have  been,  under  the  pleadings 
In  the  former  action,  determined,  and  that 
the  dofendnut  In  error  was  not  estopped  from 
setting  up  and  litigating  hla  claim  to  the  prop- 
erty in  this  case. 

The  other  question  presented,  we  think, 
must  also  be  answered  against  the  contention 
of  plaintiff  In  error.  WTilIe  the  defendant  In 
error  was  a  party  to  the  action  in  which  the 
order  of  sale  was  issued,  the  process  by  virtue 
of  which  tlie  property  was  taken  was  not 
against  him.  It  might  as  well  be  said,  if. 
under  the  same  order,  the  sheriff  liad  levied 
upon  proiierty  belonging  to  the  Cloud  County 
Bank,  which  was  a  party  defendant  because  of 
Its  holding  a  second  mortgage  on  the  land, 
that  the  bank  could  not  replevin  its  property 
from  the  officer.  The  order  did  not  direct  tlie 
sheriff  to  take  or  sell  any  property  of  George 
Wagner.  There  is  no  reason  for  giving  the 
statute  a  meaning  different  from  that  clearly 
expressed  by  the  language:  "That  It  was  not 
tjiken  In  execution  on  any  order  or  Judgment 
against  said  plaintiff,  *  *  *  or  by  virtue 
of  an  order  of  delivery  Issued  under  this  arti- 
cle, or  any  other  mesne  or  final  process,  Issued 
against  said  plaintiff."  It  Is  true,  as  stated 
by  coiuiBcl  for  plaintiff  In  error,  that  the  jury 
specliilly  found  that  the  property  was  taken 
under  an  order  against  plaintiff,  and  It  is 
contended  tliat  this  finding  is  coucluslve  upon 
this  point  Xot  so.  The  record  contains  the 
order  referred  to,  and  siseaks  for  itself.  "While 
it  appears  to  have  been  issued  in  an  action  In 
which  George  Wagner  was  a  iiarty,  It  clearly 
shows  that  it  was  not  Issued  against  him.  It 
being  concedeil  that  the  property  was  taken 
mider  this  order,  It  Is  for  the  court,  uot  the 
jury,  to  suy  against  whom  it  was  Issued. 

No  question  is  raised  as  to  the  sufficioucy  of 
the  evidence  to  prove  ownership  of  the  prop- 


erty, nor  other  errors  assigned  except  those 
considered  in  this  opinion.  The  Judgment  wlH 
be  affirmed.  All  the  Judges  concunlng. 


•   LAWN  T.  DONOVAN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  11,  1895.) 

DBBD— DbL]  TBBT. 

No  deUveiT  can  be  said  to  hare  been 
made  of  a  deed  foand  in  the  poMession  of  the 
Krantor  at  the  time  of  his  death,  accompanied 
by  a  letter  requesting  that  it  be  given  to  the 
person  named  as  grantee,  after  the  death  of  the 

Santor,  without  otiier  evidence  bearing  npcu 
e  fact  of  delivers:  and  the  grantee  can  take 
nothing  under,  and  Is  not  entitled  to  pooaeHlon 
of,  such  undelivered  instrument 
(Syllabus  by  the  Court) 

Error  from  district  court,  Llnct^  county; 
W.  6.  Eastland,  Judge. 

Action  by  Zorah  Lawn  against  James  Don- 
ovan. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Darld  Ritchie,  for  plaintiff  In  error.  E.  A. 
McFarland,  for  defendant  in  error. 

OABYER.  J.  The  plaintiff  in  error,  who 
was  plaintiff  below,  claims  to  be  the  owner 
of  a  tract  of  land  In  Lincoln  county,  and 
brings  this  action  to  recover  possession  of  a 
deed  as  the  evidence  of  her  title  thereto, 
which  she  aUeges  is  wrongfully  detained 
from  her  by  the  defendant.  The  land  for- 
merly belonged  to  one  George  8.  Donoran, 
now  deceased,  who  died  Intestate,  by  bis 
own  hand,  some  time  in  July,  1880.  After 
he  had  formed  the  purpose  to  take  bis  own 
life,  he  signed  and  acknowledged  a  warranty 
deed  In  the  usual  form  purporting  to  ctmrey 
the  farm  upon  which  he  was  then  llTlng  to 
the  plaintiff.  This  deed  was  found  in  a 
stand  or  table  drawer  in  his  house,  and  with 
It  a  letter  to  his  father,  the  defendant,  re- 
questing him  to  hare  it  recorded,  and  then 
to  give  It  to  the  plaintiff  as  a  Toluntary  gift 
to  her.  It  does  not  appear  that  any  one 
had  anyknowledge,  prior  to  Donovan's  death, 
of  the  making  of  this  deed,  ncept  the  ras- 
ter of  deeds  of  the  county,  who  had  written 
It,  and  before  whom  it  was  acknowledged. 

Upon  the  above  tacts,  the  question  arises 
whether  the  plaintiff  acquired  any  Interest 
in  the  land  described  in  the  deed,  so  as  to 
entitle  her  to  its  possession,  as  the  evidence 
of  ber  title.  It  is  elementary  law  that  the 
delivery  of  a  deed  Is  as  essenUal  to  its  validi- 
ty as  the  signature  of  tiie  grantor.  Whether 
a  delivery  was  in  fact  made  In  any  particular 
case  deiKiuds  largely  upon  the  intention  of 
the  grantor,  which  must  be  Judged  of  by  his 
acts  and  conduct  A  delivery  may  be  ef- 
fected by  words,  or  by  acts,  or  by  both  com- 
bined, iirovided  such  words  or  acts  are  con- 
sistent with  an  Intention  on  the  part  of  the 
gmutor  to  surrender  all  further  control  and 
power  of  disposition  of  the  Instrument  It 
Is  not  necessary  that  the  grantee  be  given 
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actuBl  contrcd  lietore  a  ddlvery  can  be  said 
to  have  been  made;  It  la  only  eBsentlal  that 
there  be  the  voluntary  parting  with  contnd 
by  the  Krantor,  and  this  may  be  effected  by 
a  delivery  to  a  depositary  under  Buch  condl- 
tlona  as  to  make  It  Irrevocable,  or  It  may  be 
even  by  a  retention  of  actual  possesBlon  of 
the  Instrument  by  the  grantor,  when  such 
possession  Is  accompanied  by  words  cleaiiy 
Indicating  that  It  Is  retained  by  him  as  a 
mere  custodian  for  the  grantee.  Hence 
what  particular  act  will  be  b^d  to  constitute 
a  valid  delivery  depends  largely  upon  the 
facts  of  the  case  In  which  such  act  la  relied 
upon.  In  this  case  there  was  no  manual 
delivery  of  the  deed  to  any  one  during  the 
life  of  the  grantor.  Consequently,  many  of 
the  authorities  cited  by  the  plaintiff  In  er- 
ror are  inapplicable,  because  they  are  deci- 
sions which  -were  made  in  cases  where  there 
was  an  actual  parting  by  the  grantor  with 
the  possession  of  the  Instrument  of  con- 
veyance either  to  a  depositary  ox  to  some 
other  thb^  person.  The  delivery  must  also 
be  complete  during  the  life  of  the  grantor. 
There  can  be  no  delivery  by  a  dead  liand. 
When  a  deed  is  found  in  the  possession  of 
the  grantor  at  the  time  of  his  death, .  the 
presumption  of  the  law  is  that  it  was  not 
delivered;  and  this  presumption  becomes 
cuidusive  in  the  absence  of  evidence  show- 
ing that  a  delivery  had  actually  been  made. 
Barton  t.  Boyd,  7  Kan.  17.  There  is  no  evi- 
dence In  this  case  tending,  even  remotely,  to 
show  that  Oeoi^  S.  Donovan  Intended  to 
convey  the  title  to  his  farm,  or  to  part  with 
full  control  of  the  deed,  so  long  as  he  lived. 
Had  he,  after  making  the  deed  and  returning 
to  his  home,  changed  his  purpose  as  to  the 
taking  of  his  life,  or  had  he,  for  any  reason, 
not  succeeded  In  that  purpose,  it  Is  perfectly 
cleax  that  he  could  have  canceled  the  deed 
without  any  right  of  complaint  from  any 
source  whatever.  Up  to  the  moment  when 
he  drew  his  last  breath,  the  same  hand  that 
signed  the  titstrument  could  have  destroyed 
It.  The  letter  to  his  father,  as  well  as  one 
to  the  plaintiff,  plainly  Indicated  that,  so  far 
as  the  matter  of  delivery  was  concerned,  he 
had  no  thought  or  Intention  of  a  delivery,  for 
any  puri>ose  whatever,  until  after  bis  death. 
The  only  words  which  can  be  claimed  to 
show  an  Intention  to  deliver  the  deed  are 
contained  in  these  letters,  which  were  undl- 
vulged  during  life,  and  were  without  legal 
force  or  effect  when  they  were  communicat- 
ed as  the  last  words  of  a  dead  man;  and  the 
only  act  that  can  be  claimed  as  intended  in 
any  way  to  oi>erate  as  a  delivery  was  the 
act  requested  to  be  done  by  the  defendant,— 
to  have  the  deed  recorded,  and  to  hand  It  to 
the  plaintiff,  after  the  death. 

On  proofs  of  the  facts  as  narrated  In  this 
opinion,  the  trial  court  sustained  a  demurrer 
to  the  plaintiCTs  evidence.  We  think  the 
court  correctly  so  ruled.  Stone  v.  French, 
37  Kan.  145, 14  Pac,  530;  Provart  v.  Harris, 
150  lU.  40.  86  N.  E.  058;  Lang  v.  Smith,  S7 


W.  Va.  725, 17  S.  E.  213.  The  plaintiff's  own 
evidence  shows  clearly  and  conclusively  that 
there  was  no  delivery  of  the  deed;  that  the 
farm,  together  with  the  claimed  Instrument 
of  conveyance,  passed  to  the  heirs  at  law  or 
the  legal  representatives  of  Oeorge  S.  Dono- 
van, at  the  time  of  his  death;  and  that  the 
plaintiff  has  neither  title  to,  nor  right  of 
possession  of,  either  land  or  deed.  The  judg- 
ment will  be  affirmed.  All  the  judges  con- 
curring. 


C  Kan.  A.  401) 
STATE  V.  KEPPLB  et  al. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  11.  1805.) 
Crimi:*!!.  Law— Former  Cohvtctios— Effect. 
It  is  not  error  for  the  coart,  in  a  crim- 
inal action,  to  instroct  the  Jury  that  the  fact 
of  the  previous  conviction  of  the  prosecuting 
witness,  who  was  also  a  witness  upon  the  trial, 
of  a  like  criminal  offense^  should  only  be  consid- 
ered by  the  jury  aa  beannz  open  the  credibility 
of  such  witness,  when  the  tranaactioD  upon 
which  such  conviction  was  baaed  was  not  shown 
to  have  had  any  direct  connection  with  the  case 
on  trial. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Osborne  coun- 
ty; Cyrus  Heren,  Judge. 

Jacob  M.  Kepple  and  John  Haines  were 
convicted  of  assault  and  battery,  and  appeaL 
Affirmed. 

Robinson  &  McBride,  tor  appellants.  P. 
B.  Dawes,  Atty.  Gen.,  and  S.  W.  Smith,  for 
the  Stata 

GARVER,  T.  The  appellants,  Kepple  and 
Haines,  at  the  October,  1804,  term  of  the 
district  court  of  Osborne  county,  were  con- 
victed of  fhe  offense  of  assault  and  battery- 
committed  upon  one  Robert  Ofansat  The 
only  oaelgnment  of  error  which  we  are  call- 
ed upon  to  consider  Is  based  upon  an  Instruc- 
tion of  the  court  to  the  Jury  with  reference 
to  the  consideration  which  the  Jury  should 
give  to  the  evidence  showing  a  prior  con- 
viction of  the  prosecuting  witness,  Ohnsat, 
of  a  similar  offense.  The  instruction  com- 
plained of  reads  as  follows:  "The  Jury  are 
instructed  that  the  conviction  of  the  prose- 
cuting witness,  Robert  Ohnsat,  of  assault 
and  battery,  should  be  considered  by  you 
only  as  bearing  upon  the  (question  of  the 
credibility  of  said  Robert  Ohnsat  as  a  wit- 
ness in  this  case.  The  question  of  whether 
or  not  he  was  rightfully  convicted,  or  wheth- 
er he  or  the  defendant  Kepple  weve  the 
more  in  fault  in  the  fight  referred  to  as  the 
first  fight,  is  not  before  you  for  your  con- 
sideration in  determining  the  question  of 
guilt  or  innocence  of  these  defendants,  or  ei- 
ther of  them,  except  so  far  as  such  convic- 
tion may  bear  upon  the  credibility  of  Rob- 
ert Ohnsat  in  this  case  as  a  witness;  and 
you  are  the  Judges  as  to  what  weight  should 
be  given  to  such  fact,  as  well  as  all  other 
facts  proven  in  the  case."   The  record  filed 
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In  thia  conrt  does  not  contain  any  of  the 
evidence  given  upon  the  trial.  The  bill  of 
exceptions  Is  limited  to  a  Btatement  of  the 
fact  that  evidence  was  Introduced  upon  the 
trial  by  both  the  state  and  the  defendants, 
and  the  above  Instruction  Is  all  of  the  Instruc- 
tions that  Is  preserved  by  the  record.  There 
Is  nothing  to  show  at  what  time  Ohnsat  was 
convicted,  nor  In  what  manner  that  fact 
was  proved  upon  the  trial.  We  do  not  see 
how  the  fact  of  the  previous  conTictlon  of 
Ohnsat  was  competent  evidence  for  any  pur- 
pose, nor  how  It  could  be  admitted  In  evi- 
dence as  pertinent  to  the  guilt  or  innocence 
of  the  defendants  on  trial,  unless  we  may 
infer  that  Ohnsat  was  examined  and  testi- 
fied as  a  witness  for  the  state,  and  on  cross- 
examination,  in  answer  to  questions  by  coun- 
sel for  defendants,  admitted  bis  previous 
conviction.  Snch  Inquiry  would  be  proper 
on  cross-examination  for  the  purpose  of  re- 
flecting upon  his  character,  and  dlacrediting 
him  as  a  witness.  State  v.  Ffefferle,  36  Kan. 
BO,  12  Pac.  406.  It  la  unimportant  for  that 
purpose  whether  either  of  the  defendants  in 
this  case  was  involved  In  the  previous  affair 
out  of  which  grew  the  prosecution  against 
Ohnsat  If  It  was  so  connected  with  the 
transaction  for  which  the  defendants  In  this 
case  were  on  trial  that  It  might  properly  be 
held  to  have  some  legitimate  bearing  upon 
their  guilt  or  Innocence,  then  It  would  be 
proper  for  the  court  to  hear  evidence  with 
reference  thereto,  and  for  the  Jury  to  con- 
sider such  facts  In  connection  with  the  other 
evidence  In  the  case  bearing  more  directly 
upon  the  Immediate  subject  of  Inquiry.  Un- 
less there  was  such  connection  and  relation 
between  the  two  transactions,  It  was  entirely 
foreign  to  the  issues  In  this  case,  and  would 
only  tend  to  confuse  the  jury,  to  permit  them 
to  stop  and  consider  whether  the  former  con- 
viction was  rightly  secured.  If  the  fact  of 
the  previous  conviction  of  Ohnsat  was  ad- 
mitted la  evidence  only  for  the  purpose  of 
ofTcctiDg  his  credit  as  a  witness,  there  was 
no  error  in  the  instruction  of  the  court.  In 
the  absence  of  an  affirmative  showing,  we 
must  assume  that  the  court  correct^  ap- 
plied the  law,  and  that  the  evidence  was 
only  admitted  for  the  one  purpose.  The 
judgment  will  be  affirmed.  All  the  judges 
concurring. 


SAXTOLINI  V.  STATE. 
(Snprcme  Court  of  Wyoming.    Nov.  19,  1895.) 

POHQERT  OF  CnECK— OmI8'>I0X  TO  nKSlOVATE  TH8 
DltAWEE— ISDORBEMENT — VaKIANCE. 

1.  Undor  Rev.  St.  9  924,  mnkiiiR  chwks 
Hiibjects  of  forger/,  and  sectiun  ^1:^47,  proviilius 
that  in  an  iuformntion  for  for^'rj'  it  shriH  be 
Pilfficicnt  to  set  forth  the  pnrimrt  niul  value  of 
the  iiistniiTipnt  forirpil.  it  was  not  net-essary 
tliiit  Rii  indk-tment  for  forjriug  a  cLeck  alleire  the 
iiamt;  of  the  Iniuk  inun  wbi«:h  it  wan  ijrawn. 

2,  Xor  was  it  iiecossn r.v  to  nllojjce  the  In- 
rlontoment  of  the  ehei-k  by  the  piiye<'. 

H.  It  ia  no  defease  to  n  iiro-secntion  for  pnsa- 
ins  &  forifoil  check  that  the  check  was  i)aj'able 


to  one  person,  and  indorsed  by  another,  partic* 
alarly  where  the  payee  was  apparently  an  od- 

known  person. 

4.  It  was  proper  to  admit  in  evidence  a 
cheek  purporting  to  be  drawn  by  "G.  W.  Ewa- 
reeda,''  with  tofltimony  showing  that  defendant 
represented  it  to  be  the  check  of  "'G.  W.  Ed- 
wards," though  the  ioformatiou  charged  de- 
fendant with  having  passed  the  forged  check 
of  G.  W.  Kdwardfl,  and  did  not  allege  extrinsic 
facta  ahowing  that  the  Instrument,  althongb 
differently  nigned,  was  represented  to  be  the 
check  of  Edwards. 

Error  to  district  court,  Sweetwater  coun- 
ty; Jesse  Knight,  Judge. 

Felice  Santollni  was  convicted  of  forgeiy, 
and  brings  error.  Affirmed. 

Mall  &  Chiles,  for  plalnttft  in  error.  B.  F. 
Fowler,  Atty.  Oen.,  for  the  State. 

GROESBKCK,  C.  J.  The  plaintiff  In  error 
was  convicted  of  the  crime  of  forgery  in  the 
district  court  for  Sweetwater  county,  and 
on  October  12, 1891,  was  sentenced  thereun- 
der to  be  imprisoned  In  tbe  penitentiary  for 
the  term  of  four  years.  The  uttering  of 
forged  paper,  knowing  it  to  be  forged,  with 
Intent  to  defraud,  la  denominated  "forpery" 
by  our  statute,  and  is  included  in  the  statu- 
tory dennitlon  of  the  crime.  The  Informa- 
tion, after  laying  the  venue,  and  alleging  the 
time  and  place  of  the  commission  of  the 
offense,  charges  that  tbe  defendant  below 
"did  feloniously  pass,  as  true  and  genuine, 
a  certain  forged  bank  check,  purporting  to 
be  the  check  of  G.  W.  Edwards,  payable  to 
the  order  of  William  Colbers,  for  the  sum  of 
furty-flve  dollars,  he,  tbe  said  Fetlcc  Santo- 
llni, at  the  time  he  passed  said  check,  well 
knowing  said  check  to  be  forged,  with  in- 
tent to  defraud  the  said  John  Slavtero.**  A 
demurrer  was  filed  to  this  information,  on 
the  ground  that  tbe  facts  stated  therein  do 
not  constitute  an  offense  punishable  by  the 
laws  of  this  state,  and  this  demurrer  was 
overruled. 

Forgery,  by  our  statute,  in  general  terms, 
Is  tlic  false  making  or  altering  of  certain 
written  instruments,  therein  set  out  at 
length,  IncUulIng  checks,  drafts,  bills  of  ex- 
change, and  promissory  notes,  with  intent 
to  dnninge  or  defraud  some  person,  either 
natural  or  artificial,  and  also  the  uttering, 
publishing,  or  passing  any  of  the  said  false 
instruments,  knowing  the  same  to  be  false, 
forged,  or  counterfeited,  with  the  like  Intent 
to  defraud.  Rev,  St.  {  924.  Our  Criminal 
Code  Is  verj-  liberal  in  its  provisions  relating 
to  the  construction  of  Indictments,  the  rules 
of  wliich  apply,  by  exprMs  statutory  provi- 
sions, to  informations.  An  indictment  or  In- 
formation is  not  invalidated  by  any  defect  or 
imperfection  therein  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of 
tbe  defendant,  or  by  want  of  any  allegation 
or  averment  of  any  matter  not  necessary  to 
be  proved,  nor  by  any  surplusage  or  rei>ug* 
nnut  nllcfintion,  when  there  is  sufficient  mat- 
ter oUcged  to  Indicate  the  crime  or  person 
chaiged.   Rev.  St.  §  3244;  Sess.  Laws  ISDO- 
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91,  c.  59,  S  13;  Sess.  Laws  iS05,  c.  123,  S  13. 
"In  any  indictment  (or  information)  for 
falsely  making,  altering,  forging,  printing, 
pliotograpliing,  uttering,  diaposlug  of,  or 
putting  ofE  any  instrument.  It  shall  be  sufQ- 
cient  to  set  forth  tbe  purport  and  value 
thereof."  Rev.  St,  §  32i7.  Under  the  rules 
of  the  common  law,  indictments  for  forgery 
must  contain  the  tenor  of  tbe  Instrument, — 
that  is,  tbe  instrument  verbatim  is  required 
to  be  set  forth,  except  where  it  has  been 
destroyed  by  the  defendant  or  is  maintained 
in  bis  possession,  and  perhaps  in  other  cas- 
es, where  the  instrument  cannot  be  pro- 
duced, and  where  there  ia  no  laches  ou  the 
part  of  tbe  prosecution;  but.  In  every  case 
where  the  instrument  is  not  set  out  In  fuU, 
the  reason  for  the  omission  is  to  be  given. 
An  exact  copy  is  required  under  this  rule, 
In  order  that  the  court  might  be  able  to  de- 
termine on  the  face  of  the  indictment  wheth- 
er the  instrument  is  one  the  false  making 
of  which  can  constitute  forgery.  Clark,  Gr. 
Pfoc.  206;  2  Bish.  Cr.  Proc.  403.  But,  in  a 
recent  case,  the  allegatloQs  of  an  indictment 
similar  to  those  of  this  information,  omit- 
ting the  name  of  the  bank  on  which  the 
check  was  drawn,  and  setting  out  the  pur- 
port of  the  Instrument  only,  were  held  good 
at  tbe  common  law,  as  tbe  instrument  was 
designated  as  a  "check,"  and  stated  the 
name  of  tbe  drawer  and  payee,  and  the  sum 
for  which  It  was  drawn;  and  tbe  court  held 
that  It  appeared  to  be  drawn  on  some  bank 
or  banker  as  certainly  as  though  the  name 
thereof  was  given,  for  without  a  drawer  the 
instrument  could  not  be  a  check.  State  t. 
Cnrtls,  89  Minn.  357,  40  N.  W.  263.  The  dla- 
senting  members  of  the  court  said  that  it 
was  the  universal  rule  at  common  law  in 
such  an  indictment  to  set  out  the  writing 
"either"  by  Its  tenor  or  purport,  so  that 
It  would  appear,  if  true,  to  be  of  some  legal 
efficacy,  and  In  order  that  the  court  might 
see  whether  It  falls  within  the  act  or  law 
ou  which  the  prosecution  Is  founded.  The 
Instrument  was  called  a  "check"  In  the  In- 
dictment, but  It  was  not  alleged  to  have 
been  drawn  on  anybody,  and  so  the  dissent- 
ing judges  thought  it  bad  no  legal  efficacy, 
and  could  not  be  subject  to  an  indictment 
for  forgery.  They  further  state  that  It 
would  be  wise  policy  for  the  legislature  to 
change  the  law  as  had  been  done  In  Eng- 
land, by  providing  that  the  instrument  be 
described  simply  by  the  name  by  which  It 
Is  usually  known,  as  a  "note,"  "bill  of  ex- 
change," or  "check,"  without  further  de- 
scription. At  the  common  law,  tbe  indict- 
ment generally  set  forth  tbe  purport  clause, 
which  was  followed  by  the  tenor  clause, 
wherein  tbe  Instrument  or  writing  was  set 
forth  In  hsec  verba;  and  the  pleader  was 
cautioned  to  allege  nothing  more  in  the  pur- 
port clause  than  the  legal  effect  or  designa- 
tion of  the  instrument.  In  order  to  avoid  a 
possible  variance  or  repugnancy  between 
tbfl  clauses.  Our  statute  requires  that  tbe 


pui^rt  and  value  of  the  false  writing  be 
set  out,  and  this  latter  term  Is  held  not  to 
be  used  in  this  connection  in  the  sense  of 
the  woi*th  of  the  instrument  in  mouey,  but  in 
the  sense  of  tbe  effect  the  instrument  is  in- 
tended to  accomplish,  and  heuce  as  the  syno- 
nym of  "effect"  or  "huport."  Chidester  v. 
State,  2o  Ohio  St.  438.  The  rigid  rules  of  the 
common-law  pleading  In  criminal  matters  have 
been  relaxed  by  Lord  Campbell's  act  and 
kindred  legislation  in  Great  Britain,  axtd  our 
statute  follows  in  the  wake  of  British  legis- 
lation on  the  subject. 

The  information  Is  not  bad  for  the  reason 
that  the  name  of  the  bank  drawee  Is  not 
stated.  This  point  was  not  raised  by  coun- 
sel for  plaintiff  In  error,  as  his  contention 
was  upon  the  other  ground,  that  the  ebeck 
described  in  the  Information  was  not  of 
legal  efficacy,  without  an  Indorsement,  and 
could  not  be  passed  without  such  an  Indorse* 
ment.  In  forgery  it  was  never  necessary  to 
set  forth  the  indorsement  of  the  forged  pa- 
I>er  in  the  indictment,  as  the  indorsement  is 
no  part  of  the  Instrument  Clark,  Cr.  Proc. 
209,  and  eases  cited;  Whart  Cr.  PL  &  Prac. 
180;  Whart  Cr.  Law,  733,  The  early  cases 
In  Massachusetts  cited  clearly  support  this 
view.  Com.  V.  Ward,  2  Maes.  397;  Com.  v. 
Adams,  7  Uetc.  (Mass.)  60.  In  the  last-cited 
case  the  defendant  was  indicted  for  uttering 
and  publishing  as  true  a  certain  forged 
promissory  note,  wit'n  intent  to  defraud  the 
persons  to  whom  it  was  passed,  knowing  the 
same  to  be  forged.  The  defendant  objected 
to  the  sufflcleney  of  the  note  produced  to 
support  the  Indictment  and  objected  to  Its 
being  given  In  evidence  to  the  Jury,  on  the 
ground  of  variance.  The  objection  was 
overruled,  and  the  note  was  permitted  to  go 
to  the  Jury,  who  found  the  defendant  guilty. 
The  court  said,  in  review  of  the  case:  "In 
an  Indictment  for  forgery,  it  is  necessary, 
undoubtedly,  to  set  out  truly  the  Instrument 
alleged  to  be  forged.  And  so  It  was  done  in 
the  present  indictment,  unless  the  Indorse- 
ment of  the  payee  Is  considered  as  part  of 
the  note;  and  we  are  clearly  of  the  opinion 
that  It  Is  not.  The  Indorsement  Is  evidence 
of  a  transfer  of  the  note  to  the  defendant 
which  was  a  new  contract.  This  was  mat- 
ter of  evidence  in  support  of  the  allegation 
that  the  note  was  uttered  with  an  Intention 
to  defraud  tbe  persons  named  in  the  Indict- 
ment; but  it  is  not  necessary  to  set  forth 
the  manner  In  which  a  party  was  intended 
to  be  defrauded."  The  uttering  of  a  forged 
Instrument  is  complete  when  offered,  and 
it  makes  no  difference  whether  it  was  then 
Indorsed  by  the  payee  or  not  Smith  v. 
State,  20  Neb.  288,  29  N.  W.  023.  A  promis- 
sory note  which  Is  forged  may  be  uttered 
and  published  with  knowledge  of  its  char- 
acter, and  with  intent  to  defraud,  even 
where  the  name  of  the  payee  Is  left  blank. 
Harding  v.  State,  64  Ind.  359.  Contra,  Wil- 
liams V.  State,  51  Ga.  635.  An  Instrument 
falsely  made  with  the  intent  to  defraud  Is  s 
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forgery,  although,  If  It  had  been  genuine, 
other  steps  must  be  token  before  the  instru- 
ment would  be  perfect.  Cora.  v.  Costello, 
120  Mass.  358.  The  accusation  raust  show 
that  the  instrument  is  one  haying  some  legal 
effect,  but  it  is  not  necessary  that  it  should 
be  shown  to  be  a  perfect  instrument.  Gnr- 
mire  t.  State,  104  Ind.  444.  4  N.  E.  54,  citing 
2  Bish.  Or.  Law,  S  530,  and  Reed  t.  State.  28 
Ind.  396.  No  matter  how  defective  may 
have  been  the  forgery,  it  Is  enough  if  there 
be  a  possibility  of  fraud.  Even  though  a  bill 
could  only  be  negotiated  by  the  Indorsement 
of  two  payees,  the  false  making  of  the  In- 
dorsement of  one  of  them  Is  a  forgery.  1 
Whart  Cr.  Law,  695,  742.  The  fact  that  no 
person  is  at  the  time  legally  in  a  situation  to 
be  defrauded  is  no  defense  If  there  is  a  pos- 
Bibllity  of  fraud.  Id.  714.  The  false  writing 
must  be  such  that  it  "might"  injure  another. 
People  V.  Munroe,  100  Cal.  664,  35  Pac.  326. 
According  to  Mr,  Bishop:  "Forgery  Is  the 
making  of  a  false  writing,  which,  if  genuine, 
would  apparently  be  of  some  legal  etflcacy." 
It  does  not  seem  from  the  authorities  that 
It  Is  necessary  either  In  any  Indictment  for 
forgery,  or  for  uttering  forged  paper,  or  for 
passing  the  same,  to  set  out  any  Indorse- 
ments thereon,  to  show  the  Instrument  to  be 
■of  apparent  legal  efficacy.  It  is  sufficient 
«hnrge  that  It  la  a  forged  writing,  was  ut- 
tered or  was  passed  with  knowledge  of  the 
forgery,  and  with  intent  to  defraud.  The 
(demurrer  to  the  Information  and  the  motion 
In  arrest  of  Judgment  were  properly  over- 
ruled. 

2.  The  proof  shows  that  the  clieck  was 
made  payable  to  the  order  of  'William  Col- 
bers.  or  to  him,  and  purporte<l  to  be  indorsed 
by  William  Cnaber.  The  Indorsement  was 
not  that  of  Casber,  as  his  employer,  G.  W.  Ed- 
wards, testifies.  Colbers  does  not  appear  to 
be  known.  It  Is  assprted  tiiat  these  facts 
make  the  Instrument  defective  and  of  no  le- 
gal efficacy,  tlie  payee  of  the  cheek  purport- 
ing to  be  one  person,  and  the  Indorser  anoth- 
er, so  that,  notwithstanding  the  fact  that  the 
Instrument  was  transferred  by  delivery.  It 
could  not  be  legally  effective,  and  could  de- 
ceive no  person;  bnt  this  seems  to  be  tiie  nar- 
row view.  A  forgery  might  be  so  planned  by 
an  Ingenious  swindler  as  to  bear  all  the  niy 
poarances  of  genuineness,  be  correct  in  form, 
and  yet  be  made  Intentionally  so  lacking  in 
Indorsements  and  strict  legal  validity  as  to 
be  well  calculated  to  deceive.  It  is  sufficient 
If  the  instrument  bears  such  a  resemblance  to 
the  document  it  Is  intended  to  represent  as  to 
effectually  deceive.  Garmlre  v.  State,  IW 
Ind.  444,  4  N.  E.  54;  State  v.  rerguson.  35 
La.  Ann.  1042.  The  instrument  being  a  for- 
gery, it  matters  not  that  It  was  not  properly 
indorsed  as  to  pass  title,  with  the  parting  of 
its  posai'SRlon.  It  was  represented  to  be  the 
check  of  Edwarda,  and  It  was  not.  The  de- 
fendant uniRt  have  known  this,  and  the  jury 
80  found.  It  is  fair  to  presume  that  the 
payee  was  a  flctittoua  person,  as  he  sepma  to 


be  unknown,  and  as  the  Indorsement  was 
made  In  the  name  of  another  person.  A  ne- 
gotiable Instrument,  made  payable  to  the  or- 
der of  a  person  obviously  flctltloos,  ia  pay- 
able to  Ijearer.  Sess.  Laws  1S88,  art.  2,  c.  70, 
Bubc.  1,  §  15.  If  so,  this  instrument  woald 
have  been  of  real  as  well  as  of  apparent  legal 
efficacy,  If  genuine,  without  any  indorsement. 
Even  without  the  indorsement,  the  writing 
could  have  been  held  by  Slavlero,  to  whom  It 
was  passed  for  the  money  he  advanced  ui>on 
it,  as  against  all  but  the  true  owner.  If  It 
were  genuine.  The  Indorsement  may  be  prov- 
en to  show  the  fraudulent  lnt«it,  and  if  that 
exists,  without  proof  of  the  proper  Indorse- 
ment, this  is  sufficient. 

8.  The  check  offered  In  evidence  against  tho 
objection  of  the  platntlfr  in  error  appears  to 
be  signed  "G.  W.  Ewareeda,"  instead  of  "G. 
W.  Edwards."  It  Is  claimed  that  this  Is  a 
fatal  variance,  as  the  Information  does  not 
allege  any  extrinsic  facts  showing  that  the  In- 
strument, although  signed  differently,  was 
represented  to  be  the  check  of  Edwards.  The 
evidence,  which  was  that  of  the  prosecution 
alone,  the  defendant  offering  none  In  bis  be- 
half, shows  that  the  plaintiff  in  error  asserted 
that  the  check  was  that  of  Edwards,  with 
whom  he  claimed  to  have  had  dealings;  that 
he  passed  It  to  Slavlero  as  such,  and  obtained 
thereon  the  sum  of  f  16,  with  the  understand- 
ing that  the  residue  would  t>e  colled  for  the 
next  day.  Edwards  testified  that  the  check 
was  not  his;  that  the  signature  appended  to 
it  was  not  his  signature;  and  that  his  name 
was  misspelled.  On  cross-examination,  he 
stated  tliat  the  name  signed  to  the  check  was 
not  his  name.  The  payee  of  the  check,  Wil- 
liam Colbers,  was  not  known  to  him,  bnt  Wil- 
Itam  Cnsber  was  bis  sheep  foreman,  and  the 
Indorsement  of  the  name  of  the  latter  on  the 
check  was  not  the  signature  of  Casber.  The 
check  was  not  presented  for  payment  to  the 
bank  on  which  it  was  drawn,  for  the  reason 
that  Slavlero,  to  whom  It  was  passed,  and 
who  advanced  money  on  It,  ascertained,  some' 
hours  after  he  had  taken  it,  that  It  was  not 
good.  We  do  not  think  that  the  court  should 
have  excluded  the  check  from  the  evidence. 
Edwards  treated  It  as  an  attempted  forgery 
of  his  name,  nntil  requested  to  spell  the  sig- 
nature to  the  check,  and  Slavlero  testifies  that 
the  name  looked  like  that  of  Edwards.  Had 
the  court  been  requested  to  Instruct  the  Jury- 
that,  if  the  name  were  not  Idem  sonans  with 
"ICdwards."  they  should  acquit,  It  would  have 
been  error  not  to  give  such  an  instruction. 
State  V.  Warren  (Mo.  Snp.)  19  S.  W.  191.  It 
would  have  been  proper  for  the  court  to  sc 
charge  the  Jury  without  any  request,  but  tht 
plaintiff  in  error  cannot  complain  of  the  omis- 
sion of  such  an  Instruction  when  he  did  not 
request  It.  It  was,  under  the  circumstances, 
a  matter  for  the  jury  to  pass  upon;  and  as 
they  did  so.  under  general  instnietioos  as  to 
(n-ldencc,  it  cannot  be  said  that  there  was 
error  In  the  verdict.  The  question  Is  raised 
only  upon  the  Introdnctkm  of  the  etaedc  In  erf- 


Digitized  by  Google 


Wja) 


HECHT  p.  STAKTON. 


T49 


dencc.  The  difference  between  the  names  la 
not  fw  clear  and  mafked  as  to  render  it  a 
palpable  variance  as  a  matter  of  law.  to  be 
determined  by  the  court.  It  seems  that  tbe 
court  may  decide  the  matter  of  Tariance 
wbeo  the  names  are  ao  nearly  alike  as  to  be 
clearly  idem  sonans,  and  may  also  pass  npon 
the  question  when  there  Is  an  unmistakable 
▼ariance,  and  In  the  latter  case  exclode  the 
instrument  from  the  jury,  or  direct  an  acquit- 
taL  Clark,  Cr.  Proc.  343;  X  Blsh.  New  Cr. 
Proc  688.  The  name  to  the  check  may  have 
been  written  so  obscurely  as  to  dec^ve  any 
p«Bon  of  ordlnaty  prudence  and  obeerratlon, 
and  the  resemblance  between  the  names 
may  have  been  so  close  aa  to  lead  the  Jury 
to  believe  that  the  variance  could  have  been 
detected  only  upon  the  closest  scrutiny.  In 
the  case  of  Abbott  v.  State,  59  Ind.  70,  a 
forged  order  was  signed  "EUrere  Lowtrhd- 
ser,"  and  tbis  .signature  was  charged  by  apt 
averments  in  the  indictment  to  have  been  rep- 
resented to  be  the  name  of  "Ezra  Xjoutzenhei- 
ser."  The  Judgment  was  reversed,  on  tlw 
ground  that  parol  evidence  could  not  be  Intro- 
duced to  show  that  the  signature  was  that  of 
the  latter  parson,  because  the  characters  could 
not  be  construed  to  constitute  the  name  with 
which  the  defendant  was  charged  aa  forging, 
and,  further,  because  the  writing  did  not  pur- 
port to  be  signed  by  the  latter,  and  did  not 
contain  either  his  Christian  name  or  his  aur- 
name.  Here  the  Initials  of  the  names  are  the 
same.  There  are  a  great  number  of  decisions 
bearing  upon  this  question,  some  of  which  are 
cited  in  late  works  on  criminal  procedura 
Clark,  Cr.  Proc.  341;  1  Blsh.  Xew  Cr.  Proc. 
688;  People  v.  Flck  (Cal.)  26  Pac.  759;  Peete 
T.  State,  2  Lea,  513;  State  v.  Potts,  9  N.  J. 
T^w,  31;  Langdon  v.  People,  133  ni.  382,  24 
N.  E.  874;  Parker  t.  People,  07  111.  32;  Com. 
V.  Warren,  143  Mass.  5CS,  10  N.  E.  178;  Com. 
V.  GiU,  14  Gray,  400;  State  v.  Gryder,  44  La. 
Ann.  962,  11  South.  573.  In  many  of  these 
cases  a  varlauce  like  one  presented  here 
would  not  be  deemed  to  be  fatal.  Such  a  va- 
riance must  be  material  to  the  merits  of  the 
case,  or  projtidlclal  to  the  defendant,  under 
the  terms  of  our  statute.  Rev.  St.  8  S'24^>.  We 
have  merely  a  tyitewrltten  copy  of  the  Instil- 
ment before  us,  and  cannot  tell,  therefore, 
what  might  have  been  determined  by  Its  In- 
spection,—whether  the  signature  was  so  close 
a  resemblance  to  the  one  attempted,  or  not,  as 
would  deceive  a  jrerson  of  ordinary  observa- 
tion. Hess  V.  State.  5  Ohio,  8;  Turpin  v. 
State,  19  Ohio  St.  540.  A*  the  matter  was 
properly  submitted  to  the  Jury,  and  no  in- 
stmetlon  asked  vjton  the  point  of  variance, 
there  appears  to  be  no  prejudicial  error.  The 
check  before  us  does  not  appear  to  be  pay- 
able to  the  order  of  any  one,  but  Is  made  pay- 
able to  William  Colbers,  omitting  the  words 
"or  order";  but  we  assume  that  this  is  a 
cHerleal  error  In  the  typewritten  copy  in  the 
record,  as  counsel  for  plaintiff  In  error  treats 
the  writing  as  payable  to  the  order  of  the  per- 
aum  named,  and  raises  no  objection  upon  this 


point  We  have  therefore  disregarded  It,  and 
express  no  opinion  upon  that  matter.  W* 
have  examined  the  case  very  carefully,  ow- 
ing to  the  fact  that  connsd  tix  plaintiff  la 
error  has  presented  the  case  upon  a  very  full 
brief,  and,  as  the  record  shows,  gratuitously. 
But  we  think  that  although  the  Information 
might  have  been  framed  so  as  to  exclude  any 
controversy,  and  the  evidence  presented  In 
better  shape,  there  was  do  prejudicial  error. 
The  Judgment  of  the  district  court  for  Sweet- 
water cotmty  Is  therefore  affirmed. 

GOXAWAY  and  POTTER.  JJ..  concor. 


HBOHT  V.  STANTON.i 

(Supreme  Court  of  Wyoming.    Nov.  19,  1S95.) 

BxcAVATios  OF  Ditch— CosTBACT. 

Where  plaintiff  contracted  to  excavate 
a  ditch  !n  a  thorough  manner,  at  a  certain  pries 
per  cubic  yard,  but,  after  plaintiff  finished  the 
work,  defendant  paid  to  another  a  farther  aom 
for  additional  excavating,  a  verdict  for  plaintiff 
for  a  less  amount  than  the  original  estimate' 
will  not  t>e  distarl)ed,  there  being  evidence  that 
plaintiff's  excavation  was  in  excess  thereof,  and 
It  not  appearing  Sow  much  excavating  defend- 
ant did<  or  what  It  would  have  coat  at  the  con- 
tract price. 

Error  to  district  cotirt,  lAramle  county; 

Richard  H.  Scott,  Judge. 

Action  by  Fredetlck  J.  Stanton  against 
Charles  Hecht  to  recover  the  balance  due  for 
excavating  a  ditch.  Plaintiff  had  ludgment, 
and  defendant  brings  error.  Affirmed. 

Burke  &.  Fowler,  for  plaintiff  In  oror. 
Frederick  J.  Stanton,  In  pro.  per. 

CON  AWAY,  J.  This  action  was  brought  In 
the  district  court  for  Laramie  county  for  the 
recoveryof  $1,284.20,  balance  due  for  excavat- 
ing 29,432  cubic  yards  of  earth  In  the  con- 
struction of  an  irrigating  ditch,  with  Inter- 
est at  12  per  cent,  per  annum  from  Septem- 
ber 1,  1800.  It  la  aUeged  that  plaintiff  in 
error  promised  to  pay  the  reasonable  worth 
of'  this  work,  and  that  It  la  reasonably  worth 
10  centa  per  cubic  yard.  The  work  was  ac- 
tually begun  under  a  contract  fixing  the  price 
at  10  cents  per  cubic  yard,  but  defendant  in 
error  claims  that  this  contract  was  procured 
by  fraudulent  representations  that  the  work 
was  not  so  difficult  or  valuable  as  it  proved 
to  be.  He,  however,  claims  but  that  price 
for  the  excavation  done  by  him.  The  con- 
tract provides  that  defendant  In  error  "will 
In  all  respects  perform  the  work  of  cMistruct- 
ing  said  ditch  In  a  good,  complete,  thorough, 
and  workmanlike  manner,  such  as  is  usual 
upon  flrst-dass  ditches  in  this  country;  that 
all  the  work  thereon  shall  be  performed  un- 
der the  supervision  and  direction  of  WlUlam 
O.  Owen  as  engines*,  and  to  bis  entire  sat- 
lafactlon."  Owen  was  the  engineer  who  sur- 
veyed the  Une  of  ditch  upon  which  It  was 
constructed.  The  contract  furtbw  provided 
for  payments  of  85  per  cent  of  the  value  of 
the  excavaticms,  made  from  time  to  tins 

1  Rehearing  pending. 
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during  the  progreca  of  the  work,  to  be  de- 
termined l)y  the  engineer;  and,  further,  that 
"as  soon  ns  said  dltoh  Is  completed.  If  done 
by  the  15th  of  July,  ISiX),  aud  ns  soon  aij 
said  ditch  la  Inspected  by  said  WlUfam  O. 
Owen,  engineer,  and  the  said  parties  of  the 
aeeond  part  [the  parties  of  the  second  part 
being  plaintiff  In  error  and  a  copartner],  which 
shall  be  done  immediately,  if  said  ditch  is 
found  to  be  complete  and  In  good  order  and 
condition,  and  the  work  done  thereon  !n  cwi- 
(ormlty  with  this  contract,  then  they  will 
pay  the  full  balance,"  etc.  There  Is  con- 
flictlsg  CTldence  aa  to  whether  plaintiff  In 
error  accepted  the  ditch.  There  Is  erldence 
not  conflicting  that  plaintiff  in  error  took 
IKissesslon  of  the  ditch,  and  did  additional 
excavatlDg  upon  it  He  testifies  that  this 
cost  him  about  $800.  He  does  not  show  how 
much  excavating  he  did,  or  what  It  would 
have  cost  him  if  defendant  In  error  had  done 
It  at  10  cents  per  cubic  yard,— the  contract 
price.  The  amount  of  excavati<Hi  necessary, 
as  estimated  by  the  engineer  before  the  work 
was  done,  was  22,212  cubic  yards.  The 
amount  actually  excavated,  as  shown  by  the 
testimony  of  Apperson,  an  engineer  who 
made  the  measurement  of  the  same  hi  July, 
1890  (the  same  month  that  defendant  In  er- 
ror finished  his  work  on  the  ditch),  was  20,- 
432  cubic  yards.  Pease,  another  engineer, 
made  measurements  In  January,  1893,  and 
found  that  the  excavation  amounted  to  27,- 
476  cubic  yards,  as  shown  by  his  measure- 
ments at  that  time.  There  was  paid  during 
the  progress  of  the  work  fl,659.  It  Is  ap- 
parent that  the  Jury  made  a  lai^e  deduction 
f rmn  the  amount  due  defendant  In  error,  ac- 
cording to  either  of  these  measurements. 
The  engineer  Owen  made  no  measurement 
or  estimate  of  the  amount  of  esxcavatlMi  aft- 
er the  work  was  done.  Taking  his  estimate 
made  before  the  work  was  done  as  a  basis, 
the  jury  have  made  a  small  deduction. 
While  the  testimony  is  conflicting  In  some 
particulars,  the  evidence  fairly  sustains  the 
verdict  of  the  Jury.  The  law  of  the  case 
seems  to  have  been  fairly  presented  to  the 
Jury  in  the  Instructions  given.  We  find  no 
prejudicial  error  in  the  giving  or  refusal  of 
instructions.  Judgment  affirmed. 

GROESBECK,  C.  J.,  and  IIAYFORD,  J., 
concur. 

Hon.  J.  H.  HAYPORD,  Judge  of  the  Second 
judicial  distiict,  sat  In  lieu  of  Mr.  Justice 
POTTICR,  who  was  disqualified  by  being  of 
counsel  in  the  trial  court 


SAWIN  V.  PEASE. 

(Supreme  Court  of  Wyoming.  Nov.  19,  1895.) 

£lectiok  Contest— Exceptioss — Amkndmbnts— 
Name  of  Candidate  Pkihtbd  Twice  os  Offi- 
cial Ballot— Waitbh  of  Ibrboulahitt— Dib- 

XINOtriBKIKQ  MaBXB. 

1.  A  bill  of  ezceptioDB  contained  all  the 
pleadings,  motions,  and  journal  entries,  followed 


by  a  conciBe  titatement  of  the  VBrlotifi  oroc*ed- 
inifs.  headed  "Certificate  of  the  Ouiirt,"  tht- whole 
iiiHtruniMit  siencd  by  the  prosidiiiR  judge.  A 
motion  to  strike  out  portions  of  th«  i)ftition 
Whs  HURtniriPd,  nnd  the  journal  entry  showing 
Buch  ruling  of  tht  court  did  not  diBcloee  that 
plniiititF  re8erved  an  exception  thereto,  but  in 
tlie  certificate  of  the  court,  which  constituted  a 
part  of  the  bill,  it  was  stated  that  alaintiff  duly 
excepted  to  stich  rolinf;.  Held,  that  it  suffi- 
ciently appeared  by  the  recwd  that  an  exception 
WBB  reHerved. 

2.  The  original  petition  alleged  that  defend- 
ant's name  was  printed  twice  upon  the  official 
ballot  as  candidate  for  the  office  of  Buperiuteml- 
ent  of  schools,  she  having  been  nominated  by 
two  iiartiea,  which  it  was  alleged  misled  the 
voters,  and  denrivod  plaintiCE  of  her  right  to 
have  the  vote  of  an  elector  counted  but  once: 
that  420  electors  voted  twice  for  the  defendant; 
that  the  judges  of  election  wrongfully  and  ille- 
gaily  counted  said  42C  votes  as  legal  votes,  and 
as  having  been  cast  for  defendant,  and  they 
were  illegally  abstracted  as  legal  votes.  Upon 
a  motion  to  make  these  allefrations  more  defi- 
nite and  certain  beinf;  BU8taine<l,  the  plaintiff, 
in  an  amended  petition,  alleKeti  that  said  426 
votes  were  counted  twice  and  abstracted  twice, 
ffc/d,  that  such  allegation  of  the  amended  peti- 
tion did  not  amount  to  a  new  point  of  contest, 
and  it  wob  error  to  cause  it  to  l>e  stricken  out  on 
motion. 

3.  An  election  contest  is  to  be  tried  like  oth- 
er civil  actions,  by  express  provision  of  the  stat- 
ute: and  the  statute  mnthorizing  amendments 
to  pleadings  apnlies  to  such  an  action  tiie  same 
as  any  other.  A  point  of  contest  which  is  entire- 
ly new  or  foreign  to  the  original  charfje  may  not 
be  set  up  for  the  first  time  by  way  of  amend- 
ment if  the  time  has  elapsed  within  which  the 
contest  may  be  inaugurated:  but.  if  a  petition 
in  Biich  a  case  I«  defective,  it  may  be  amended 
by  making  its  allegations  more  particnlar,  d^- 
nite,  or  certain.  j 

4.  The  allegations  of  the  petition  examined,, 
and  hdd  sufficient  to  state  a  cause  of  action,  i 

5.  Under  the  syatem  of  voting  in  operation 
in  Wyoming,  the  names  of  candidates  for  each 
office  are  required  to  be  arranged  upon  the  offi- 
cial ballot,  under  the  designation  of  the  office, 
in  alphabetical  order,  according  to  surnames, 
except  that  the  names  of  candidntea  for  electors 
of  president  and  vice  president  of  the  United 
States,  presented  in  one  certificate  of  nomina- 
tiou,  are  to  be  arranged  in  a  separate  group. 
The  ballot  is  also  required  to  contain  the  name 
of  the  party  or  principle  which  the  candidates 
represent  as  contained  in  the  certificate  of  nom- 
ination. The  elector  prc3HreB  liis  ballot  by 
marking  a  cross  before  or  after  the  name  of  the 
person  or  persons  for  whom  he  intends  to  vote. 
Kf/rf.  that  the  name  of  a  candidate  for  any  of- 
fice, although  nominated  by  more  than  one  par- 
ty, should  lie  placed  but  once  unon  the  ballot 
as  a  candidate  for  the  same  office;  that  the 
name  of  defendant  as  candidate  of  the  Demo- 
crotic  nnd  People's  parties  for  superintendent 
of  schools  was  wrongfully  placed  on  the  official 
ballot  in  two  places.  Whether  or  not  a  difi^er- 
ent  rule  might  prevail  in  the  case  of  candidates 
for  presidential  electors,  that  point  not  being  in- 
volved, is  not  decided. 

6.  The  statute  further  provides  that  the  can- 
didates aud  their  agents  shall  have  an  oppor- 
tunity to  inspect  the  ballots  before  they  are  sent 
out;  and  that  any  mistake  shall  be  corrected 
without  delay;  and  that,  upon  ap-ilicntion  to 
the  district  court  or  judge  thereof,  the  officials 
preparing  the  ballots  may  be  required  to  cor- 
rect any  error  therein.  It  not  appearing  that 
any  objection  was  made  before  election  re- 
specting the  manner  in  which  the  ballots  were 

Erepared,  or  that  any  attempt  was  made  to 
ave  the  error  in  printing  of  defendant's  name 
twice  upon  the  ballot  corrected,  the  plaintitT, 
under  the  rtrcnmstances  alleged  in  the  petition, 
must  be  held  to  have  waived  such  irregularity. 
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7.  However,  if  It  shall  be  shown  that  any 
elector  fnflicntpcl  by  two  crossoe  on  the  Bnme 
baliot  aa  intention  to  vote  for  the  defendant, 
placing  a  crom  after  her  name  ia  each  place 
whore  it  appeared  upon  the  ballot,  such  vote 
upon  one  Imllot  should  be  conr.ted  as  one  vote. 

8.  Without  deciding  whether  such  addition- 
al or  annecessary  croBses  would  in  any  case 
constitute  a  distingaiahiug  mark,  bo  as  to  require 
the  rejection  of  the  ballot  abBolately,  held,  that 
in  this  case,  under  the  averments  of  the  petition, 
Ruch  croasea  did  not  amount  in  and  of  them- 
wilves  to  a  dtetinyniahing  mark. 

(SyllabQS  by  Justice  Potter.) 

Errm  to  district  court,  Albany  county; 
James  H.  Hayford,  Judge. 

ActlOD  by  lizzie  F.  Sawin  against  Saiab  W. 
Pease  for  the  purpose  of  contesting  au  elec- 
tion M  couDty superintendent  <tf  scbtxdB.  Judg- 
ment for  d^endant)  and  ^olntiff  brings  error. 
Beversed. 

W.  H.  Fishbaek,  for  plaintiff  In  error. 
Bramel  &  Bramel,  for  defendant  In  error. 

FOTTEB,  I.  This  is  an  Section  contest, 
and  invotres  the  election  of  county  superin- 
tendent of  schools  ot  the  county  of  Albany  at 
the  general  electlou  held  In  1894.  Uzsie  F. 
tSawin  vaa  tbe  BepabUcan  tiominee,  and  Sarah 
W.  Pease,  was  the  nominee  of  tbe  Demo- 
cratic and  Fepple'i  peitlea.  Tin  latter  was 
declared  elected,  and,  within  80  days  there- 
after, tlie  idalntUC  filed  her  petition,  In  writ- 
ing, •with  the  clerk  ot  Uie  district  court  ct 
Albany  county,  tor  tbo  pvpoae  of  oanteeting 
the  election.  To  this  petition  a  motion  was 
Ittterpoeed,  asking  tkat  It  be  made  more  def- 
inite and  certain,  which  was  sustained  la 
part  only,  and  pbdnttfC  was  granted  time  and 
teave  to  file  an  amended  petition.  The  amend- 
ed petitltm  was  filed,  and  a  motion  to  strike 
therefrom  certtin  portI<mB  as  redmidant  and 
lirelerant  was  sustained  In  part;  and,  upon 
a  demurrer  to  this  petition  being  sustained, 
leave  was  again  granted  for  the  flUng  of  an 
amended  petition.  l%ereupon  a  second  amend- 
ed petition  was  filed,  and  to  this  a  motfon  was 
fited  to  strike  out  parts  thereof,  for  tbA  rea- 
son that  the  same  stated  a  new  point  of  con- 
teet,  fbr  the  first  time  set  up  In  the  second 
amended  petltl«i,  and  more  than  80  days  bad 
elapsed  since  the  defendant  was  declared  elect- 
ed, and  that  the  paragraphs  thus  complained 
of  were  inconsistent  with  and  repugnant  to 
certain  allegations  of  the  wiglnal  and  Ant 
amended  petitions.  This  motion  was  sustain- 
ed. A  demurrer  to  tbe  second  amended  [wtl- 
tlon  was  tlien  filed,  and  this  was  sustained; 
and,  tbe  plnlntlff  not  deelrlng  to  idead  fortha. 
Judgment  was  rendered  In  favor  of  defend- 
ant, and  plaintiff  prosecutes  error. 

Tbe  only  matter  at  all  before  us  for  cod- 
sideratlon  Is  tbe  action  of  the  court  in  sus- 
tahiing  the  motions  to  strike  and  the  demur- 
rers. At  the  outset,  we  are  confronted  with 
the  proposition,  snprgested  by  counsel  tor  de- 
fnklant,  that  the  record  fitlls  to  disclose  any 


exception  to  the  ruling  of  the  court  in  sus- 
taining the  motion  to  strilte  out  certain  para- 
graphs and  parts  of  the  second  amended  peti- 
tion. The  Journal  entry  of  the  court  in  rela- 
tiOD  to  the  ruling  upon  that  motion  Is  silent 
respecting  any  exception  of  plaintiff.  The  rec- 
ord before  us  is  all  embodied  In  what  Is  en- 
titled at  the  commencement  "Bill  of  Excep- 
tions," and  at  the  close  thereof  appears  the 
signature  of  J.  H.  Hayford,  as  Judge  of  tbe 
Second  Judicial  district  of  Wyoming,  Imme- 
diately preceded  by  the  statement  that  tiie 
plaintiff  prayed  that  "this,  her  bill  of  exc^ 
tions,  in  that  belialf  might  be  allowed,  which 
Is  accordingly  done,  and,  upon  her  motion,  ct- 
dered  to  be  made  a  part  of  the  record  In  this 
case."  The  document  In  Its  entirety  contains 
all  the  pleadings,  the  various  motions  filed,  or- 
ders made  thereMi,  and  all  Journal  entries  cer- 
tlfled  to  by  the  clerk  of  the  court  under  Its 
seal,  and  then  a  statement  of  the  various  pro- 
ceedings taken  in  the  case;  this  last-men- 
tioned statement  being  headed  by  the  title  of 
the  cause,  and  entitled  "Certificate  ctf  the 
Court."  After  the  statement  of  venue  and 
title  of  the  cause,  on  the  first  page  of  the 
record  before  us,  appear  the  words  "Bill  of 
Exceptions";  and  the  whole,  indnding  the 
part  called  '*Certlflcate  of  the  Court,"  Is  sign- 
ed by  the  presiding  Judge  of  the  court  Al- 
ttiough  the  pleadings  and  Journal  entries  are 
a  i>art  of  the  record  without  a  bill  of  ex- 
ceptions, the  fact  that  they  are  thus  Incor- 
porated in  the  bill  will  not  Invalidate  It;  or 
prevent  that  which  Is  properly  within  It  from 
thereby  becoming  part  of  the  record.  In  the 
certificate  of  the  court,  or  the  final  statement 
80  denominated,  appears  the  fidlowlng:  **And 
on  tbe  hearing  of  the  motlmi  of  defendaat  to 
strike  out  all  of  paragraph  4  of  point  A  and 
point  B,  therein  described  In  tilts  cause,  in  the 
district  court  aforesaid,  at  tbe  January,  A.  D. 
1805,  term  of  said  court,  the  said  court  sus- 
tained said  motlm,  on  the  ground  tiiat  eaid 
plalntilTs  second  amended  petition  contained 
new  matter,  to  which  ruling  and  decision  of 
the  court  the  plaintiff  emepted."  Tills,  or- 
der. Is  then  made  a  port  of  tin  raoord.  We 
conceive  that  this  suffldently  shows  by  tbe 
record  tint  an  exception  was  preserved  to  the 
ruling  of  the  court  upon  the  motion. 

The  original  petition,  after  alleging  certain 
jurisdictional  facta,  and  that  the  board  ot  can- 
Tassel's,  composed  fif  the  county  clerk  and  two 
Justices  of  the  peace  of  the  county,  In  making 
np  the  abstract  of  votes  from  tiie  various  re- 
turns, fbund  and  declared  that  defendaxd:  was 
elected  by  a  majority  of  five  votes  over  tbe 
plaintiff,  proceeds  to  state  that  platntiff  de- 
sires to  contest  tbe  election,  and  then  foUowB 
a  statement  of  the  points  of  contest  Tbe  pe- 
tition was  divided  into  ninnbered  pantgrapba, 
the  points  of  contest  commencing  with  para- 
graph No.  7,  which  Is  again  subdivided  Into 
paragraptis,  nranberetl  consecutively  A  to  F, 
Induslve.  These  points.  In  substance,  were 
that  tbe  ofllclal  ballot  bad  printed  upon  it  the 
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candidates  for  the  ofBce  In  questton  as  fol- 
lows: 

For  County  SuperiutendeDt  of  Schools. 

(Vote  for  one.)  ' 

Sarah  W.  Pease  Dpmorrat. 

Sarah  W.  Pease   People's  Party. 

Lizzie  F.  Sawin  Kei)ublican. 

—Thereby  misleading  and  decelviiiK  the  vot- 
ers of  Albany  county,  and  thereby  depriving 
plaintiff  of  her  right  to  have  the  ballot  of 
an  elector  counted  but  once.  These  allega- 
tions appeared  in  subdivision  A  of  paragraph 
No.  7.  Then,  in  subdivision  B,  It  Is  alleged 
that,  as  a  result  of  the  printing  of  the  bal- 
lot In  such  manner,  420  electors  voted  twice 
for  the  defendant,  and  that  the  Judges  of 
electltm  of  the  various  voting  precincts 
wriNDgfully  and  Illegally  counted  said  426 
votes  as  legal  votes,  and  as  having  been  cast 
for  said  defendant,  and  the  cotmty  clerk,  in 
making  up  his  abstract,  wrongfully  and  ille- 
gally counted  said  votes  as  legal  votes,  and 
as  having  been  cast  for  the  defendant.  In 
subdivision  O  it  Is  stated  that  in  precincts  1, 
4,  and  5  in  I^ramle  City,  and  in  the  precincts 
named  "Little  Medicine"  and  "Seven  Mile," 
and  a  numb«'  of  othera,  the  Judges  of  elec- 
tion counted  the  votes  appearing  on  the  offi- 
cial ballot  as  having  been  cast  for  defendant 
as  People's  party  candidate  and  as  the  Dem- 
ocratic party  candidate  separately,  and  after- 
wards added  together  the  totals  so  found, 
and  returned  the  total  thus  arrived  at  in 
their  returns  to  the  connty  clerk;  and  said 
clerk,  In  making  up  his  abstract,  wrongfully 
and  Illegally  accepted  said  totals,  thereby 
giving  credit  to  defendant  with  100  and 
more  of  illegal  votes.  Subdivision  D  con- 
tains the  following  allegations:  That  no  re- 
turns have  been  made  of  the  poll  books,  bal- 
lots cast,  and  affidavits  of  electors  concern- 
ing the  qualifications  of  electors  voting,  to 
the  county  clerk,  as  provided  by  law  from 
Mountain  Home,  Lodge  Pole,  and  Mandel 
precincts,  and  that  the  canvassers,  In  mak- 
ing up  their  abstract,  did  wrongfully  and  Ille- 
gally credit  said  defendant  with  49  votes 
alleged  to  have  been  cast  for  her  In  said  pre- 
cincts, as  represented  by  pretended  returns 
of  said  precincts.  In  subdivision  E  It  is  al- 
leged that.  In  making  up  the  said  abstract, 
and  In  declaring  that  defendant  had  re- 
ceived 1,132,  as  against  1,127  received  by  the 
plaintiff,  the  county  clerk  did  count  and 
credit  defendant  with  over  100  111^1  votes; 
In  subdivision  F,  that,  upon  a  recount  of  all 
the  legal  votes  having  been  cast  for  superin- 
tendent of  schools,  the  result  will  show  that 
the  plaintiff  has  been  duly  and  legally  elect- 
ed to  said  office,  and  is  »ititled  to  the  elec- 
tion certificate.  The  petition  then,  In  para- 
graph No.  8,  proceeds  to  aver  that  the  county 
clerk,  together  with  the  different  Judges  of 
election,  in  making  up  the  returns  and  ab- 
stract, as  provided  by  law,  did  wrongfully 
and  Illegally  credit  the  defendant  with  over 
100  Illegal  votes,  and  thereby  deprived  plain- 
tiff of  her  right  to  said  offlce,  and  that  plain- 


tiff was  duly  elected  to  said  office.  It  Is  evi- 
dent that,  although  placed  in  sepai-ate  sub- 
divisions, all  the  allegations  contained  In 
subdivisious  A,  B,  and  C  are  Intimately  con- 
nected, and  relate  to  the  same  matter,  viz. 
the  printing  of  the  name  of  defendant  upon 
the  ballot  twice,  and  the  result  thereof,  these 
results  being  stated  to  be:  (1)  "Thereby  de- 
priving plaintiff  of  her  right  to  have  the  bal- 
lot of  an  elector  counted  but  once;"  (2)  42<1 
electors  voted  twice  for  the  defendant,  and 
they  were  counted,  returned,  and  abstracted 
as  legal  votes;  (3)  that  In  five  precincts  the 
votes  cast  for  defendant  na  the  candidate  of 
each  of  two  parties  were  counted  separatdy, 
then  added  together,  and  thus  returned  and 
abstracted,  which  gave  credit  to  defendant 
with  more  than  100  illegal  votes.  It  might 
be  added  that  It  is  also  alleged  that  the  print- 
ing of  the  ballots  In  the  manner  stated  mis- 
led and  deceived  the  voters.  Another  and 
Independent  allegation  concerns  the  counting 
of  votes  not  returned  by  the  Judges  and 
clerks  of  election  from  three  precincts;  and 
then  appear  general  averments  of  the  credit- 
ing defendant  with  100  and  more  Illegal 
votes.  We  have  been  thus  specific  In  the 
analysis  of  the  original  petition  for  the  rea- 
son that  the  amended  petitions,  with  very 
few  exceptions,  conform  to  It. 

Defendant  Interposed  a  motion  to  make 
subdivisions  A  to  F  of  paragraph  7,  respec- 
tively, and  paragraph  S,  of  the  petition,  more 
definite  and  certain.  Tlita  motion  as  to  sub- 
divisions A  and  B  of  paragraph  7  was  sus- 
tained and  overruled  as  to  the  others,  and 
plaintiff  was  granted  leave  and  time  to 
amend  the  petition. 

The  amended  petltlou,  down  to  para^rraph 
7,  closely  follows  the  original,  and  In  subdi- 
vision A  of  that  paragraph.  In  addition  to  a 
statement  of  the  manner  of  printing  the 
candidates  for  said  office  upon  the  official 
ballot,  and  the  other  allegations  found  In  the 
corresponding  paragraph  of  the  original  peti- 
tion, avers:  That  the  ballot  was  so  prepared 
by  the  county  clerk,  who  was  a  Democrat, 
upon  the  representations  of  the  county  at- 
torney, who  was  a  Democrat,  that  the  law 
required  the  ballot  to  be  so  printed.  That 
the  county  attorney  and  defendant,  at  divers 
times  prior  to  and  on  the  day  of  election, 
represented  to  the  Judges  of  election  of  the 
different  precincts,  and  to  the  voters  of  the 
county,  that,  if  any  of  them  should  vote  for 
defendant  twice  on  the  same  ballot,  one  of 
said  votes  could  be  legally  counted  tor  her, 
that  the  printing  of  her  name  twice  on  the 
ballot  was  legal.  That  the  said  representa- 
tions were  false,  and  were  then  known  by 
defendant  to  be  so,  and  w«%  made  to  de- 
ceive and  defraud  the  voters  of  the  connty, 
and  to  Induce  the  Judges  of  election  to  make 
and  return  an  unfair  count  of  the  legal  votes 
cast  for  said  offlce,  and  to  defeat  the  plain- 
tiff by  procuring,  counting,  and  returning 
fraudulent  votes.   That  the  said  Judges  of 
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election  recelTed,  counted,  and  retained  to 
tbe  county  clerk  enonsb  unlawful  and  f rand- 
nlent  ballots  In  fitvor  of  defendant  to  change 
the  result,  bo  as  toglre  defendant  a  majority 
of  the  Totes  cast  upon  tbe  face  of  the  re- 
turns, when  In  fact  [riiUnttff  was  elected  by 
a  majority  of  the  legal  Totes  cast.  Then  fol- 
lows a  statement  of  the  uumber  of  nnlaw- 
fnl  and  void  hallotB  counted  and  returned 
f(»-  defendant,  as  set  forth  In  the  petition.  In 
each  prectnct  It  was  also  alleged  that  tbe 
Totlng  twice  upon  the  same  ballot  for  de- 
fendant MMistltuted  a  dfstlngnlshlng  mark. 
Id  Bubdlylslon  B  of  this  amended  petition,  It 
Is  arerred  tbat,  as  a  result  of  the  iHlnttng  of 
the  offldal  ballot  as  stated,  and  the  misrep- 
resentation and  frauds  practiced  as  therein- 
before mentioned,  evidently  ref^Ing  to  the 
representations  of  tbe  county  attorney  and 
defendant  which  had  been  referred  to,  426 
unlawful  votes  were  counted  at  said  electlim 
In  the  predncts  of  said  county  for  the  de- 
fendant; and  the  judges.  In  making  up  their 
returns,  wnmgfuUy  and  Illegally  counted 
Bald  rotes  as  legal  votes,  and  as  cost  for  de- 
fendant, uid  the  county  dwk  Included  them 
In  his  abstract  Then  follow  Blmllar  aHega- 
tl<Mi8  to  the  others  which  m>PM1^  In  the 
original  petltltm. 

It  Is  apparent  tb&t  the  elaboration  of  snb- 
dlTlBtons  A  and  B  was  In  pursuance  of  tbe 
demand  made  by  the  motl<m  to  make  more 
deflnlte  and  certain,  by  showing  wherein  or 
whereby  the  voters  were  misled  and  deceiv- 
ed, and  plalntUf  was  derived  of  ber  right 
to  have  tbe  vote  of  an  elector  counted  but 
once,  and  the  facts  showing  how  the  printing 
of  the  ballot  In  the  manner  allied  resulted 
in  many  Sectors  voting  twice.  A  motion 
to  strike  out  several  portions  of  the  amend- 
ed petition  was  then  flled,  the  ground  stated 
being  that  the  same  were  sham,  redundant. 
Irrelevant,  and  frivolous,  as  well  as  tbat 
the  amendment  does  not  comply  with  the  or- 
der of  the  court  requiring  subdivlslfms  A 
and  B  of  paragraph  7  to  be  made  more  defi- 
nite and  certain.  Upon  the  hearing  of  this 
motion,  the  court  sustained  It  as  to  para- 
graph 6  of  subdlTlslou  A,  and  It  was  denied 
in  every  other  respect.  It  was  urged  by 
the  motion  that  said  paragraph  5  contained 
new  matter,  for  the  first  time  set  up  in  the 
amended  petition.  A  demurrer  was  then  In- 
terposed to  each  point  of  contest  spedflcally, 
and  to  the  amended  petition  as  a  whole,  on 
the  ground  that  neither  the  points  at  contest 
nor  tbe  petition  state  facts  snfflclent  to  con- 
stitnte  a  cause  of  action.  The  demurrer 
was  sustained,  and  plaintiff  granted  leave  to 
file  another  amended  petition.  This  was  fil- 
ed. Its  allegations  were  quite  similar  to 
tbe  first  amended  petition,  »cept  that  In 
subdivision  B  the  averments  were  so  chan- 
ged OS  to  charge  that,  as  a  result  of  the 
printing  of  the  official  ballot  in  manner  sug- 
gested, "four  hundred  and  twenty-six  elect- 
ors voted  twice  consecutlTely  at  the  election 
aforesaid  A>r  said  defendant  for  tbe  office  of 
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county  superintendent  of  schotds,  and  tbat 
tbe  Judges  of  election  of  the  different  vot- 
ing  precincts  of  said  county.  In  making  np 
their  returns  to  the  county  clerk,  o«  herein- 
before mentioned,  wrongfully,  illegally,  and 
fraudnlently  counted  said  four  hundred  and 
twenty-six  votes  as  legal  votes,  and  as  hav- 
ing been  east  twice  consecutively  for  said 
defendant;  and  the  county  clerk.  In  making 
up  bis  abstract  of  tbe  votes  cast  for  candi- 
dates for  the  nt&ee  of  county  superlntendeut 
of  schools,  wroi^rfnlly,  illegally,  and  fraudu- 
lently counted  said  four  hundred  and  twen- 
^-slz  fraudulent  votee  as  legal  votes,  and 
as  having  been  cast  twice  for  Bald  defi- 
ant consecutively."  And  patogmph  4  of 
subdivision  A  In  the  lost  petition  was  as  fol- 
lows: "Tbat  said  judges  of  sold  election  re- 
ceived, counted,  and  returned  to  the  coun^ 
cietk  enough  of  vdA  and  fraudulent  votes, 
that  had  been  voted  twice  consecutlvdy  on 
the  same  ballots,  and  oonnted  twice  tor  said 
defendant,  to  cbange  the  resnlt,  so  as  to 
give  to  tbe  defendant  a  majority  of  the  votes 
cast,  on  the  face  of  the  returns,  when  In 
fOct  tbe  plaintiff  was  duly  elected  by  &  mop , 
joxltj  of  the  legal  votes  cast"  A  motifm  to 
strike  out  these  oll^ped  new  allegations  was 
flled  and  preBented,  and  sustained.  A  de- 
murrer to  the  petition  wu  thereiqpon  sns- 
talned.  Some  other  changes,  which  should 
perbl^>s  be  considered  as  slight,  and  ratfaor 
explanatory  than  otherwise  of  the  original 
points  of  contest,  appeared  in  each  amended 
petition,  which  we  wlU  advert  to  more  iqie- 
dfically  In  stating  onr  condnsiouB. 

Section  151  of  the  act  governing  elections 
provides  that  the  person  desiring  to  contest 
an  election  to  an  office,  other  than  member 
of  the  senate  or  bouse  of  represmtatlves, 
shall,  within  30  days  after  the  pwson  whose 
election  is  contested  Is  declared  elected,  file 
with  the  clerk  of  the  district  court  a  petition 
in  writing  setting  forth  the  polnte  on  wtalcb 
he  will  contest  the  election,  which  statement 
shall  be  verified  by  affidavit  of  the  par^ 
brtnf^ng  such  contest,  as  in  pleadings  In 
the  district  court.  Sections  155  and  WH  pro- 
vide for  the  issuance  of  summons  in  tbe 
same  manner  as  In  civil  actions  in  the  die- 
trict  coui-t,  and  that  said  contest  cases  shall 
be  tried  In  like  manner  as  civil  actions. 
I^ws  1800,  p.  179. 

Plaintiff  In  error  challenges  the  correct- 
ness of  the  rulings  of  the  court  upon  tbe  re- 
spective motions  to  strike  and  the  respective 
demurrers  to  the  first  and  second  amended 
petitions.  Upon  a  careful  examination  and 
consideration  of  the  pleadings,  we  have 
reached  the  following  conclusions: 

1.  It  may  be  assumed  that,  whether  the 
official  ballot  was  Incorrectly  printed  In  the 
respect  indicated  or  not,  or  whether  or  not 
the  fact  that  some  of  tbe  electors  placed  a 
cross  opposite  the  name  of  the  defendant  In 
each  place  where  It  appeared  would  inval- 
idate the  ballote  themselves,  it  Ib  clear  that 
the  defendant  was  not  entitled  to  luve  socb 
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votes  or  two  of  sacb  crosBes  upon  the  same 
ballot  counted  more  than  once.  The  court 
sustained  the  motion  to  strike  from  the  first 
amended  petition  the  following  allegation, 
the  same  constituting  a  subparagraph  of 
subdivision  A  to  general  paragraph  7:  "(o) 
That  all  ballots  marked  with  a  cross  twice 
consecutively  after  the  name  of  said  defend- 
ant contain  a  distinguishing  mark,  that  ren- 
ders them  void,  so  that  they  could  not  be 
counted."  This  averment,  in  our  Judgment, 
did  not  amount  to  new  matter  or  a  new  point 
of  contest  The  original  petition  plainly 
stated  that  426  electors  voted  twice  for  said 
defendant,  and  the  allegation  now  Inserted, 
complained  of  by  the  motion  to  strike,  and 
stricken  out  by  order  of  the  court,  merely 
stated  a  conclusion  of  law  to  be  deduced 
from  such  yotlug.  Whether  or  not  such 
marks  or  crosses  would  amount  to  distin- 
guishing marks,  such  as  to  Invalidate  the 
ballots,  arose  as  a  matter  of  law  from  the 
original  averment;  and  that  question  was 
sufficiently  raised  by  the  original  petition, 
and  by  other  corresponding  statements  in 
the  petition  as  amended.  It  may  have  been 
entirely  proper,  however,  to  strike  it  from 
the  petition  as  redundant,  in  that  It  goes  no 
further  than  to  announce  a  legal  conclusion 
or  result  to  be  drawn  from  the  other  and 
preceding  averments.  It  is  unnecessary  to 
determine  that  matter.  No  error  can  be 
predicated  npon  the  ruling  In  that  regard, 
for  the  obvious  reason  that  the  question  thus 
suggested  naturally  arose  from  the  remain- 
ing statements,  and  plaintiff  had  all  the  ad- 
vantages, if  any,  to  be  derived  therefrom. 

2.  The  ruling  of  the  court  upon  the  de- 
murrer to  the  first  amended  petition  was  er- 
roneous, for  the  reason  stated  In  our  discus- 
sion of  the  last  demurrer. 

3.  That  part  of  the  second  amended  peti- 
tion stricken  out,  evidently  on  the  ground 
that  It  stated  for  the  first  time  a  new  point 
of  contest,  was  not  objectionable  upon  that 
ground,  or  ui>on  any  other  In  respect  to  a 
motion  to  strike  out  redundant  or  irrelevant 
matter.  A  case  In  which  an  election  is  con- 
tested Is  to  be  tried  like  other  civil  actions, 
and  our  statute  of  amendments  applies  to 
such  an  action  the  same  as  any  other.  It 
may  be  assumed,  however,  that  a  point  of 
contest  entirely  foreign  to  the  original 
charge,  If  the  time  has  elapsed  within  which 
the  contest  may  be  Inaugurated,  should  not 
be  permitted  to  be  set  up  for  the  first  time 
by  way  of  amendment;  but  that,  if  a  peti- 
tion In  such  an  action  is  defective,  it  may  be 
amended  by  making  its  allegations  more 
particular,  definite,  or  certain,  we  think  there 
can  be  no  doubt.  When  there  is  a  charge  of 
fraud,  but  no  averment  showing  how  the 
frand  would  affect  the  result,  the  defect  may 
be  remedied  by  amendment.  Paine,  Elect. 
S  640.  1  lint  author  says:  "The  Inquiry  in- 
volved In  a  contested  election  case  Is  one 
Which  deeply  concerns  the  public.  The  ques- 
tton  is  broader  than  the  mere  <daim  of  an 


Individual  to  the  office  in  controversy.  It  la 
whether  the  popular  will  has  been,  or  is 
about  to  be,  defeated  or  thwarted  by  mis- 
take or  fraud.  If,  therefore,  the  statement 
of  the  grounds  of  contest  lack  the  clearness 
and  distinctness  of  allegation  always  desira* 
ble  In  judicial  proceedings,  It  is  not,  on  that 
account,  to  be  peremptorily  dismissed.  An 
opportunity  to  amend  should  be  afforded,  to 
the  end  that  the  points  In  controversy  may 
be  developed,  and  the  merits  of  the  case  de- 
termined." Id.  See,  also,  Dale  v.  Irwin,  78 
IlL  170;  Election  Cafles,  65  Pa.  St.  35;  But- 
ledge  T,  Crawford  <Cal.)  27  Pac  779. 

The  original  petition  alleged  that  tbe  name 
of  defendant  was  printed  In  two  places  upon 
the  official  ballot;  that  a  lai^e  number  of 
electors  voted  twice  for  defendant,  and  that 
said  votes  were  counted;  that  they  were 
counted  wrongfully  and  illegally;  that  In 
carta  In  precincts  tbe  votes  for  defendant  as 
the  candidate  of  each  of  the  two  parties 
were  counted  separately,  and  then  added  to- 
gether, thereby  crediting  defendant  with 
more  than  100  illegal  votes;  that,  in  declar- 
ing the  result,  more  than  100  ill^al  votes 
were  credited  to  defendant;  and  In  the  first 
amended  petition  it  was  alleged— and  that 
allegation  went  unchallenged  except  by  de- 
murrer—that such  Illegal  votes  were  "double 
votes."  In  the  motion  to  make  more  definite 
and  certain,  it  was  demanded  that  plaintiff 
make  her  averment  as  to  the  illegal  connt- 
Ing  of  42G  votes  more  certain,  by  showing 
tbe  facts  constituting  such  Illegal  counting. 
Although  that  motion  was  not  In  all  respects 
sustained,  the  plalntiCC  may  very  properly 
have  concluded  to  be  more  definite  as  to 
each  allegation  In  the  preparation  of  the 
amendment.  The  original  charge  was  that 
the  judges  of  election  and  county  cleiiE  had 
counted  and  abstracted  426  unlawful  and  Il- 
legal votes  for  the  defendant  The  second 
amended  petition  goes  into  greater  detail 
only,  and  charges,  in  effect  that  tbe  ballots 
upon  which  there  had  been  two  votes  for  de- 
fendant were  each  twice  counted;  the  first 
allegation  beiug  that  many  ballots  upoD 
which  there  were  two  votes  apparently  fOT 
defendant  were  Illegally  counted.  Tbe 
amendment  is  ttiat:  <1)  The  judges  of  elec- 
tion received,  counted,  and  returned  enough 
of  void  and  fraudulent  votes,  that  had  been 
counted  twice  consecutively  on  the  same 
ballots,  and  counted  for  defendant,  to  change 
the  result,  when  In  fact  the  plaintiff  was 
elected  by  a  majority  of  the  legal  votes  cast; 
and  (2)  that,  as  a  result  of  the  printing  of 
the  ballot  as  alleged,  428  electors  voted  twice 
consecutively  for  defendant;  that  the  judges 
wrongfully,  illegally,  and  fraudulently  count- 
ed said  votes  as  legal  votes,  and  as  having 
been  cast  twice  consecutively  for  defendant; 
and  that  said  votes  were  abstracted  as  legal 
votes,  and  as  having  been  cast  twice  con- 
secutively for  the  defendant  In  other 
words,  and  In  short,  the  amendment  Is  that 
the  votes  thus  originally  charged  to  bave 
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beoi  Illegally  connted  were  counted  twice 
upon  and  trom  the  same  ballot.  We  are  not 
conrlneed  that  this  presents  an  entirely  new 
point  of  contest.  Tbe  same  baUota  and  votes 
are  brought  Into  question.  In  each  instance 
it  is  the  same  ballots  the  legality  of  which 
Is  challenged,  tn  both  cases  the  lU^al 
conntlng  of  these  same  ballotB  or  rotes  is 
dependent  upon  the  alleged  fact  that  tb^ 
consisted  of  two  votes  for  defendant  upon 
the  same  ballot  By  the  later  and  amended 
auctions  tbe  petition  has  been  rendered 
more  clear  and  certain.  Tbe  motion  to  strike 
ont  portions  of  tbe  second  amended  petition 
was  erroneously  sustained. 

4.  Had  tbe  voiatA  strlcten  ont  been  retain- 
ed in  the  last  petition,  it  would  hardly  have 
been  contended  that  tbe  demnrrer  ought  to 
have  been  sustained.  In  our  Judgment,  how- 
ever, the  demnrrer  to  each  of  the  ammded 
petitions  should  have  been  overniled,  not< 
withstanding  the  elimination  of  portions 
thereof  in  response  to  tbe  motions.  I  will 
endeavor  to  brieOy  develop  our  reasons  for 
such  conclusion. 

^e  flrst  amended  petition  states  somewhat 
differently  the  chai^  or  point  concenied  in 
tbe  count  <tf  the  ballots  fbr  defmdant  In  the 
three  election  predncts  In  Laramie  City,  and 
some  others,  in  which  the  votes  for  defend- 
ant were  counted  separately.  It  was  orig- 
inally stated  that  the  totals  were  added  to- 
gether by  tbe  JudgM;  and  the  total  thus  ar- 
rived at  returned  to  the  county  dezlc.  See 
subdivision  O,  origlaal  petition.  In  the  cor- 
responding pwngraph  of  each  subsequent  pe- 
tition, the  averm«it  Is  that  tbe  Judges  of 
election  did  not  add  the  totals  together,  but 
that  the  county  (derk  did,  when  preparing 
his  abstract,  which  it  Is  charged  was  so  done 
lll^ally,  and  resulted  In  crediting  defendant 
with  100  and  more  of  illegal  votes.  This 
averment,  together  with  the  statements  re- 
specting the  printing  of  the  ballote,  that 
many  electors  voted  twice  for  the  defendant, 
and  that  severnl  bo  voted  In  these  identical 
preclntB,  vis.  28  In  one  precinct,  86  In  an- 
other, and  fSi  In  still  another,  no  other  rea- 
sonable construction  can  be  given  to  tbe  alle- 
gations In  paragraph  G  In  each  petition  than 
that  these  votes  appearing  upon  each  of  sev- 
eral ballots  opposite  the  name  of  defendant. 
In  both  places  where  It  appeared  thereon, 
were  each  counted  separately  by  the  Judges 
of  election,  thus  returned  to  the  county  cleric; 
then  the  totals  added  together  by  the  latter 
in  making  up  the  abstract,  thereby  crediting 
defendant  in  several  instances  with  two 
votes  upon  one  and  the  same  ballot.  This 
certainly  states  facts  anfflelent  to  constitute 
a  cause  of  action.  Again,  In  subparagraph 
B  of  the  amended  petitions,  it  is  charged 
that,  in  making  up  the  abstract  of  votes,  tbe 
coontar  clerk.  In  declaring  the  number  re- 
ceived 1^  defmdant  to  be  1,182,  as  against 
1,127  cast  for  plalntur,  did  count  over  100 
double  votes  that  had  been  cast  twice  con- 


secutively on  the  same  ballot,  and  gave  the 
defendant  credit  with  the  same.  This  avei^ 
mmt  must  also  be  taken  In  connection  with 
the  allegation  respecting  the  printing  of  the 
ballots,  the  direct  charge  that  Illegal  votes 
were  cast  In  several  precincts,  spedflcally 
des^nated  as  to  number  in  each  precinct, 
and,  in  the  first  amended  petition,  as  appear- 
ed in  paragraph  B,  that  426  unlawful  votes 
wen  counted  In  tbe  several  election  predncts 
for  the  defendant,  as  well  as  the  general  al- 
legation that  the  printing  of  defendant's 
name  on  the  ticket  in  two  placee  deprived 
Idalntlir  of  her  right  to  have  the  vote  of  an 
elector  connted  but  once.  It  follows  from 
what  has  been  sold  that  the  court  erred  in 
snatainlng  the  motion  to  strike  out  portions 
of  the  second  amended  petition,  and  In  sustain- 
ing the  demurrera  Interposed  to  both  petitions. 

As  this  cause  must  be  remanded  for  fur- 
ther proceeding,  we  deem  it  proper  to  ex- 
press the  views  we  entertain  In  relation  to 
some  of  tbe  questlms  necessarily  arising 
upon  the  allegatlonB  of  the  petition,  which 
vre  will  do  without  greater  elaboration  than 
necessary.  Under  our  system,  the  names  of 
candidates  for  eadi  office  are  required  to  be 
arranged,  under  the  designation  of  the  of- 
fice. In  alphabetical  otAvt,  aficordlng  to  sur- 
names, except  that  the  names  of  candidates 
for  electora  of  president  and  vice  president 
of  the  United  States,  presented  In  one  certifi- 
cate of  nomination,  are  to  be  airai^ed  in  a 
separate  group.  Every  ballot  is  also  re- 
quired to  contain  the  name  of  the  party  or 
prfndple  which  the  candidates  represent  as 
contained  In  the  certificate  of  nomination. 
At  the  end  of  the  list  of  candidates  for  each 
office,  there  is  required  to  be  left  a  blank 
space,  large  enough  to  contain  as  many  writ- 
ten names  of  candidates  as  are  necessary  to 
fill  snch  office.  The  elector  prepares  his  bal- 
lot by  marking  a  cross  before  or  after  the 
name  of  tbe  person  or  persons  for  whom  he 
intends  to  vote.  Under  this  system  thoe 
te  no  such  thing  as  voting  what  is  called  a 
"straight  ticket,"  representing  any  party  or 
prindple  by  a  single  mark,  but  ench  person 
voted  for  must  have  a  cross  marked  before 
or  after  his  or  her  name  upon  the  ballot. 
There  exists  no  reason,  in  our  Judgment,  for 
Idadng  the  name  of  one  person  mom  than 
once  upon  the  ballot  as  a  candidate  fbr  the 
same  office,  except,  perhaps,  In  the  case  of 
a  candidate  for  presidential  elector,  with  re- 
spect to  which  a  different  rule  might  pervall, 
although,  as  that  questl<m  Is  not  Involved, 
we  do  not  decide  it  That  the  candidate 
represents  more  than  one  party  can  be  stat- 
ed after  his  name,  although  It  Is  printed  but 
once  upon  the  ballot;  for  Instance,  "Sarah 
W.  Pease,  Democrat  and  People's  party." 
Every  reason  is  In  favor  of  pladng  tbe  name 
of  a  candidate  but  once  on  the  ballot  under 
the  designation  of  a  sln^  oSice.  Tbe  same 
result  and  ccmduslon  was  reached  hy  tbe 
supreme  court  of  Nebraska  in  an  able  and 
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well-consldered  opinion,  In  'whlcb  state  a 
system  identical  with  our  own  Is  In  opera- 
tion. State  T.  Allen  (Neb.)  02  N.  W.  35. 
In  those  states  whM'e  a  different  system 
prerallB.  and  the  candidates  of  the  various 
inrtles  are  printed  In  separate  columns,  and 
an  elector  may  vote  for  all  of  the  candidates 
of  one  party  by  one  marli  at  the  bead  of  the 
column,  it  may  well  be  held,  as  It  is,  that,  if 
one  1b  a  candidate  of  more  than  one  party, 
he  U  entitled  to  have  bis  name  in  each  col- 
umn representing  the  candidates  of  each 
party  by  which  he  is  nominated.  We  do 
not  think  our  law  contemplated  that  the 
name  of  the  defendant  should  appear  twice 
upon  the  official  ballot  as  a  candidate  for  the 
office  of  county  superintendent  of  schools. 
The  statute  farther  provides  that  the  candi- 
dates and  their  agents  shall  have  an  oppor- 
tunity to  inspect  the  ballots  before  they  are 
sent  out  by  the  offlclal  charged  with  their 
preparation,  and  that  any  mistake  shall  be 
corrected  without  delay,  and  also  that,  upon 
application  to  the  district  court  or  the  Judge 
thereof  by  any  elector,  the  officials  prepar- 
ing the  iHillots  may  be  required  to  correct 
any  error  therein.  It  does  not  appear  that 
any  objection  was  made  to  the  county  clerk 
respecting  the  manner  in  which  the  ballots 
were  prepared,  or  that  any  attempt,  by  ap- 
plication to  the  court  or  otherwise,  was 
made  to  have  the  error  In  the  printing  of  de- 
fendant's name  twice  as  a  candidate  for  the 
office  in  question  corrected.  Under  such  cir- 
cumstances, especially  as  it  Is  stated  that 
the  county  attorney  advised  such  prepara- 
tion of  the  ballot,  and  after  the  election  has 
occurred,  in  a  proceeding  like  this,  to  contest 
the  election,  we  think  the  plaintifT  must  be 
held  to  have  waived  such  irregularity;  and 
she  cannot  now  be  permitted  to  take  advan- 
tage of  the  fact  that  her  opponent's  name 
appeared  twice  upon  the  official  ballot,  so 
far  as  that  fact  standing  alone  is  concerned. 
State  V.  Stein  (Neb.)  53  N.  W.  999.  This 
case  in  this  connection  is  clearly  distinguish- 
able from  the  decision  of  this  court  in  State 
V.  Barber  (Wyo.)  32  Pac.  22,  on  demurrer  to 
the  answer  In  that  case.  There  It  was  al- 
leged in  the  answer  that  the  name  of  the  re- 
lator was  unlawfully  printed  upon  the  bal- 
lot; that  no  certificate  of  nomination  had 
been  filed  presenting  the  name  of  relator  as 
a  candidate  for  the  office  in  question.  Here 
a  certificate  was  filed  nominating  the  de- 
fendant by  two  different  political  parties, 
but  the  error  arose  In  placing  her  name  up- 
on the  ballot  twice,  when  it  was  entitled  to 
but  one  place  upon  such  ballot.  If,  how- 
ever, it  shall  be  shown  that  any  elector 
marked  a  cro«i  after  the  name  of  defendant 
In  both  places,  thereby  Indicating,  by  two 
dlEFerent  cross  marks,  an  intention  to  vote 
for  her,  voting  for  her  once  as  the  Demo- 
cratic candidate,  and  once  as  the  candidate 
of  the  PwpWa  party,  and  that  such  vote 
on  one  and  the  same  ballot  was  counted 


twice,  or  as  two  votes  for  the  defendant, 
one  of  the  votes  so  counted  would  be  ille- 
gally counted,  the  defendant  being  entitled 
only  to  have  such  votes  appearing  upon  the 
same  ballot  counted  as  one  vote.  Wbethw 
or  not  the  rote  In  such  case  should  be  count- 
ed at  all  or  not,  or  whether  It  should  be  coo- 
sldered  In  such  case  as  a  dlstlngutshing 
mark,  Is  not  so  dear.  We  are  not  prepared 
to  say,  and  do  not  decide,  that  In  no  case 
where  the  name  of  a  candidate  la  erroneona- 
ly  placed  upon  the  ballot  In  two  places,  and 
an  elector  places  a  cross  opposite  the  name 
In  each  place,  or  where  more  crosses  an 
placed  opposite  the  name  of  the  same  per- 
son than  are  necessary  to  Indicate  the  choice 
of  the  Sector,  such  additional  marks  would 
not  ctmstitute  a  distinguishing  mark;  but 
we  are  of  the  oplnl<m  that,  under  the  clr- 
cumstaQces  as  alleged  in  the  second  amend- 
ed petition  In  this  case,  the  double  marks 
do  not  constitute  In  and  of  themselves  dis- 
tinguishing marks,  within  the  meaning  of 
our  statute,  which  would  require,  for  that 
reason  alone,  the  rejection  of  the  entire  bal- 
lot so  far  as  it  relates  to  the  office  in  ques- 
tion; and  that,  nothing  else  appearing  than 
Is  stated  In  said  petition,  where  a  ballot  con- 
tains the  cross  placed  by  an  elector  oppo- 
site the  name  of  the  defendant  In  each 
place,  she  Is  entitled  to  have  that  ballot 
counted  once  as  a  vote  for  her.  and  once 
only.  See  ElUs  r.  Qlaser  (Mich.)  61  N.  W. 
&i9,  651. 

It  Is  alleged  that  the  voting  In  the  manner 
complained  of  was  the  reanlt  of  the  way  in 
which  the  ballot  was  prepared,  and  that  the 
connty  attorn^,  as  well  as  the  defendant, 
represented  to  the  several  judges  of  election 
and  the  voters  that.  If  any  ballot  sboold  be 
so  marked,  It  could  be  counted  as  one  vote 
for  the  defendant  The  manner  In  which 
the  ballot  should  be  printed  when  one  per- 
son was  the  candidate  of  more  than  one 
party  had  not  received  the  attention  of  this 
court  or  any  of  the  district  courts  in  the 
state,  so  far  as  we  are  advised;  and  it  is 
not  alleged  that  any  elector  voting  for  the 
defendant  In  the  respect  complained  of  did 
so  fraudulently,  or  for  the  purpose  of  dis- 
tinguishing his  ballot.  To  now  bold  In  this 
case,  under  the  condltlws  existing  as  afore- 
said, and  as  allied  In  the  petition,  that 
all  of  these  ballots  so  marked  contained.  1^ 
reason  al<me  of  the  addltlcHial  or  unneces- 
sary cross,  a  dlsttngulshing  mark,  requiring 
them  to  be  entirely  rejected,  would  be  do- 
ing great  injustice  to  the  voters,  who  may 
have  so  marked  their  ballots  honestly  and 
with  the  best  Intentions,  as  well  as  vio- 
lence to  the  statute. 

The  Judgment  of  the  district  court  of  Al- 
bany county  Is  reversed  and  vacated,  and 
the  said  court  directed  to  enter  an  order 
overruling  the  motion  to  strike  out  portions 
of  the  second  amended  petition,  ai^  on  or- 
der omTullng  the  demurrer  of  defendant 
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to  said  second  amended  petition,  granting 
leave  and  time  to  the  defendant  to  further 
plead  to  said  petition. 

OBOBSBBCK,  C.  J.,  and  OONAWAT,  J., 
concur. 


AHLSTROM  v.  FITZPATEICK. 
(Snpreme  Court  of  Montana.    Dec.  2,  1985.) 

COKTUAOT— IirDCri  HITBK  K8S. 

An  agreement  to  extend  the  time  of  the 
payment  at  a  debt  till  a  bank  wbicb  bad  sua- 
peudcd  should  resume  payment  b  void  for  un- 
certainty. 

Appeal  from  district  court,  Meagher  coiin- 
ty;  Frank  Henry,  Judge. 

Action  by  Gustaf  Ahlstrom  against  L. 
Fltzpatrick  for  services  rendered.  Judg- 
ment waa  rendered  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  plaintiff  brought  this  action  to  re- 
cover $312  for  work,  labor,  and  services  as 
a  farm  hand  performed  for  the  defendant. 
Tbe  answer  of  the  defendant  set  up  that 
on  the  24th  of  July,  ISQS,  he  had  funds  In 
the  First  National  Bank  of  Helena,  In  an 
amount  more  than  $312;  that  on  that  day 
he  gave  to  the  plaintiff  his  checks  on  his 
funds  In  that  bank  for  ?312;  at  that  time 
the  bank  was  doing  business  and  meeting 
its  obligations;  that  on  the  27th  day  ot 
July,  1893,  the  bank  suspended  payment, 
and  has  not  yet  resumed;  that  the  defend- 
ant never  presented  the  checks  for  pay- 
ment, but  neyllgently  withheld  them.  The 
answer  further  sets  up  that  about  the  last 
day  of  July  plaintiff  and  defendojit  learned 
that  the  bank  had  suspended,  and,  the 
checks  still  being  held  by  the  plaintiff,  It 
was  agreed  between  the  plaintiff  and  de- 
fendant that  the  time  for  paying  defend- 
ant's debt  to  plaintiff  should  be  extended 
until  the  bank  should  resume  payment,  and 
that,  in  consideration  of  such  extension 
granted  by  plaintiff  to  defendant,  defendant 
Would  employ  plaintiff  on  his  ranch  at  (30 
per  month  until  the  bank  resumed;  that 
under  this  agreement  plaintiff  worked  a 
■week  for  defendant,  and  refused  to  work 
any  longer;  tlmt  defendant  has  always  been 
willing  to  carry  out  his  agreement  as  to  the 
extension  of  the  payment;  that  defendant 
Is  Informed  and  believes  that  the  bank  will 
resume  business  on  or  alwut  January  1, 
1894,  This  answer  was  filed  December  8, 
1893.  The  plaintiff  moved  for  Judgment  on 
the  pleadings.  This  motion  was  grranted, 
and  Judgment  entered  for  the  plaintiff.  The 
defendant  appeals  from  the  judgment. 

Thompson  &  Maddox,  for  appellant. 

DE  WITT,  J.  (after  stating  the  facts). 
The  question  In  this  case  is,  did  the  answer 
present  an  issue?  We  are  of  opinion  that  it 
did  not,  and  that  the  judgment  on  the  plead- 
ings was  correct.  Appellant  correctly  con- 
tends that  forbearance  la  a  valuable  con- 


■Idaation  for  a  promise.  But  tbsre  is  a 
question  In  tbe  case  as  to  whether  there  was 
a  consideration  for  the  forbearance.  Was 
tlie  agreement  to  emiAoy  Ahlstrom  a  con- 
Bldetation  for  tbe  forbearance,  or  was  It  not 
true  that  the  swrices  of  Ahlstrom  were  a 
consideration  for  the  930  per  month,  and 
the  ¥30  per  month  a  consideration  for  the 
services,  and  did  not  these  mutual  conaldeT- 
atlons  exhauirt  tfaemselTes,  in  their  opera- 
tlon  against  each  other?  Ide  t.  Leiser,  10 
Mont  5,  24  Pac.  &»;  Hale  T.  Forbis,  8 
Hont.  305. 

But,  passing  the  question  suggested  In 
the  last  pars^raph,  we  are  ot  (^nion  that 
the  agreement  to  forbear  and  extend  time, 
as  set  up  In  the  answer,  was  void  for  un- 
certainty. The  answer  alleges  that  defend- 
ant is  Informed  and  believes  that  the  bank 
will  resume  payments  on  January  let,  but 
this  Is  only  an  ollegatiw  of  defendant's  in- 
formation and  belief  at  the  time  of  filing 
the  answer.  It  is  not  allied  to  be  a  tact, 
nor  Is  It  alleged  that  defendant  was  In- 
formed or  believed  at  tbe  time  of  the  al- 
leged agreement  to  fbrbear  that  the  bank 
would  resume  payments  at  any  time.  Thm 
is  no  showing  whatever  that  when  the  al-> 
leged  fbrbearance  agreemrat  was  made,  Uiera 
was  any  certainty  that  the  bank  would 
ever  resume  payments.  We  do  oot  think 
that  it  can  be  presumed  as  a  tact;  wltbont 
an  allegation  thereof,  that  a  suspended  bank 
will  resume  at  a  givm  time,  or  ever.  Hius, 
the  time  of  the  alleged  extenslui  was  not 
only  wholly  Indefinite,  but  tot  all  that  ajk- 
pears  the  extension  might  last  for  all  time. 
We  quote  as  follows  from  S  Band.  Com. 
Paper,  fiS  1819.  1820:  "To  constitute  a  valid 
ext«i8lon  of  time,  there  must  be  a  binding 
agreement  to  that  effect"  Section  1819. 
**The  time  ot  an  extension,  however  short, 
must  be  definitely  fixed.  An  agreement  L'or 
an  Indefinite  time  will  not  be  sufllcient.  So 
the  maker  cannot  set  up  a  contompcwane- 
ous  written  agreement  not  to  sue  at  ma- 
turity, although  he  may  have  an  Independ- 
ent action  for  damages  for  breach  ot  such 
agreement  And  this  Is  true,  in  general,  ot 
an  agreement  on  the  holder's  part  not  to 
sue  until  a  given  time  after  maturity.  Bo 
the  holder  cannot  set  up  a  verbal  agreement 
that  the  bill  might  be  paid  In  Instollments 
other  than  as  provided  by  its  terms."  Sec- 
tion 1820.  It  is  said  by  BapaUo,  J.,  in  Bank 
V.  Franklin,  55  N.  T.  238:  "The  only  con- 
sideration claimed  by  the  plaintiff  to  have 
been  shown  is  the  forbearance  of  a  call 
loan  previously  existing.  But  there  was  no 
valid  agreement  for  such  forbearance.  No 
engagement  was  entered  Into  by  the  plain- 
tiff, upon  the  receipt  of  these  notes,  which 
would  have  precluded  It  from  demanding 
payment  of  the  loan  the  moment  after  the 
receipt  of  the  notes  in  question.  Van  Saun 
&  Co.,  having  been  called  upon  by  the  plain- 
tiff to  pay  the  $30^000  call  loan,  said  tbey 
did  not  want  to  pay  it  ]ust  tiien.  but  would 
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give  tbe  platntlff  additlooal  security  If  it 
would  allow  tbe  loan  to  remain  a  little  lon- 
ger. They  then  brought  the  notes  in  suit 
to  the  bank,  and  the  president  took  them 
and  put  them  with  the  other  collaterals. 
No  definite  extension  was  agreed  upon. 
This  was  not  a  valid  agreement  for  forbear- 
ance. Bank  T.  Ives,  17  Wend.  501.  Mere 
Indulgence,  without  a  valid  agreement  for 
forbearance,  does  not  constitute  a  valnable 
consideration.  Stalker  v.  McDonald,  6  Hill, 
93,  114."  We  quote  as  follows  from  Ward 
V.  Wick,  17  Ohio  St.  159:  "Now,  if  It  be 
conceded  that  the  accommodation  charac- 
ter of  this  paper  gave  to  the  Porters,  In 
equity,  the  position  of  principals,  and  to 
Ward  &  Co.  that  of  sureties,  yet  is  any 
valid  contract  sliown  to  have  been  made 
for  the  extension  of  the  time  of  payment  by 
the  principal,  so  as  to  discharge  the  surety? 
To  have  that  effect,  it  must  not  only  be 
founded  on  a  good  consideration,  but  it 
must  also  be  definite  in  its  terms;  'such  a 
one  as  the  principal  debtor  could  enforco. 
and  which  would  tie  np  the  hands  of  the 
surety,— prevent  him  from  paying  his  prin- 
cipal's debt,  stepping  Into  the  shoes  of  his 
ci^ditor,  and  prosecuting  the  principal  debt- 
or himself.'  Jenkins  v.  Clarkson,  7  Ohio,  pt. 
1,  p.  72.  The  agreement  here  was  to  give 
time  for  payment  beyond  the  day  of  ma- 
turity of  the  notes.  Without  such  agree- 
ment no  action  could  have  been  brought  on 
them  until  after  maturity.  By  its  terms, 
how  much  longer  was  the  creditor  bound  to 
wait?  Such  a  stipulation  is  void  for  uncer- 
tainty. It  amounts  to  nothing  more  than  a 
general  promise  of  Indulgence,  and  can  tie 
up  the  hands  of  no  one."  See,  also,  Board- 
man  V.  Larrabte,  61  Conn.  39;  Benstm'a 
Adm'rs  T.  Harrison,  39  Mo.  303.  We  are  of 
opinion  that  this  alleged  contract  for  exten- 
sion was  void  for  uncertainty,  and  that  It 
was  no  defense  to  tbe  cause  of  action  stated 
tn  the  complaint 

Although  alleged  in  the  answer,  It  Is  not 
contended  upon  the  argument  that  the  de- 
lay of  Ahlstrom  In  cashing  the  checks  was 
negligence.  We  suppose  that  this  point  is 
abandoned  for  the  reason  that  the  time  be- 
tween giving  the  checks  and  the  suspension 
of  the  bank  was  only  three  days,  and  tbe 
respondent  was  remote  from  the  bank  and 
railroad  commnnlcatlon.  Tbe  Judgment  is 
affirmed. 

PEMBBRTON,  C.  J.,  and  HUNT,  J.,  concur. 


CHAMBERS  et  al.  v.  JONES  et  al. 
(Supreme  Court  of  Montana.     Nov.  25,  1895.) 
EjecTMBNT —  Sbpakatb    Tkial   of    Legal  and 

BQOrrABLI  ISSUM— LOOATIOH  OW  HiNB— 

CoxRi^sivxsiKsa  or  Patbht. 

1.  In  ejectment,  the  court  may  separately 
try  the  issues  raised  by  legal  and  equitable  de- 
fenses. 

2.  The  granUng  by  tbe  United  States  of  a 
patent  to  a  mining  claim  is  concluBlve  of  the 
■officlency  of  the  uication  notice. 


3.  Under  Code  Civ.  Proa  1872,  S  542,  pro- 
viding  that  a  copy  of  a  documout  in  the  cuii- 
tody  of  an  officer  of  the  United  Statw,  certi- 
fied by  bis  official  seal,  or  verified  by  his  oatb 
to  be  a  true  (.-opy  of  the  original,  mny  be  read 
in  evidence,  a  copy  of  a  declaratory  statement 
for  a  town  site,  certified  by  the  receiver  of  the 
United  States  land  office,  which  was  not  under 
his  official  seal,  nor  verified  by  his  oath,  was 
properly  excluded. 

Appeal  from  district  conrt.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

This  Is  an  action  In  the  nature  of  eJec^ 
ment.  It  was  commenced  July  31.  18fQ. 
Sine*  that  date  there  have  been  Tarlons 
changes  In  the  parties,  and  upon  this  trial, 
which  took  place  February  10. 1893,  the  plain- 
tiffs were  R.  0.  Chambers.  M.  J.  Connell,  J. 
A.  Murray  and  Saiah  F.  Murray,  H.  S.  Clark 
and  Lanra  Clark.  Tlie  case  was  on  that  day 
tried  only  as  to  the  defendant  Loeber.  The 
complaint  was  the  ordinary  one  in  eject- 
ment The  plaintiffs  relied  for  title  upon  their 
alleged  estate  In  the  Arctic  quartz  lode  min- 
ing claim,  located  March  23,  1877,  and  pat- 
ented March  15,  1883.  Defendant  LoebCT 
was  a  grantee  under  the  town-site  patent  tot 
tbe  city  of  Butte,  granted  by  the  United 
States  to  the  probate  Judge,  In  trust,  Septem- 
ber 26.  1877.  A  large  number  of  town-lot 
claimants  wore  mlglnally  Joined  as  defend- 
ants, among  whom  was  tbls  defendant  Loe- 
ber, who  alleged  that  he  was  In  posMSsloD 
of,  and  had  the  right  of  posseseion  to,  lot 
1^  and  12  feet  on  tbe  east  side  of  lot  17, 
In  block  14,  In  the  town  site  as  snrreyed. 
These  premises  were  Included  In  the  exterior 
boundaries  of  the  Arctic  lode  mining-  claim. 
Defimdant  made  an  equitable  and  legal  de- 
fense. The  other  facts  bi  the  case  may  be 
more  apiHnprlately  stated  In  tbe  tq^niiui  as 
they  are  discussed.  Judgment  was  in  fKnr 
of  a  pwtlon  of  tbe  plaintiffs,  to  wit,  Murray 
and  wife,  and  Clark  and  wife.  Defendants 
motion  for  a  new  trial  was  denied.  From 
that  order  and  from  the  Judgment,  tae  ap- 
peals. Affirmed, 

F.  T.  McBride  and  Jas.  W.  Forbla.  for  ap- 
pelhuL   Wm.  Scallon.  for  respondents. 

DE  WITT,  J.  (after  stating  the  facts).  Upcm 
the  trial,  the  dlsulct  court  separated  the 
trials  of  the  equitable  d^ense  and  the  legal 
defense.  The  first  was  tried  to  tbe  court 
without  a  Jury,  and  tbe  second  before  the 
court  and  a  Jury.  Defendant  asfdgns  this  ac- 
tion of  tbe  court  as  erroneous.  He  does  not 
seriously  contend  for  this  point,  however, 
and  there  Is  no  doubt  tliat  the  court  was  cor- 
rect In  this  procedure.  The  equitable  de- 
fense was  something  wholly  separate  from 
the  legal  defense,  and  was  very  property  tried 
separately.  That  findings  of  a  Jury  In  an 
equitable  case  are  only  advisory  to  the  court 
has  hem  too  long  settled  to  require  fuztlier 
consideration. 

We  will  first  examine  the  equitable  de- 
fense. Defendant  alleges  that  tn  AprH,  ISSi, 
he  and  tbe  plaintiffs  made  an  agreement 
.wbereby  the;y  com^romlBed  and  settled  this 
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lawsuit  and  all  controversy  between  the  plain- 
tiffs and  this  defendant  aa  to  lot  18,  and  12 
feet  of  lot  17,  which  were  the  premises  con- 
cerned In  this  action.  He  alleges  that  plaln- 
tifTa  agreed  to  make  him  a  deed  of  said  lot 
and  a  half,  for  which  he  was  to  pay  them  the 
sum  of  $50,  and  that  they  (plaintiffs)  were 
to  dismiss  the  suit  as  to  him;  that  he  paid 
the  $50;  and  that  plaintiffs  made  and  de- 
llvered  to  him  a  deed  for  only  the  one  lot, 
and,  by  mlstalcc,  omitted  to  Insert  In  that 
deed  the  east  12  feet  of  the  other  lot.  He 
alleges  that  the  mistake  was  mutual,  and 
was  undiscovered  until  February,  1891.  He 
also  sets  up  that,  since  this  agreement  and 
compromise,  he  has  continued  In  possession 
of  all  the  premises,  and  has  built  a  two-story 
brick  building  thereon,  at  a  cost  of  $10,000. 
Defendant's  allegationa  were  denied  by  the 
plaintiffs'  replication.  This  Is  the  question 
which  was  tried  to  the  court  without  a  Jurj-. 
Upon  this  question  It  appeared  by  the  evi- 
dence that  Messrs.  Knowles  &  Forbls,  at- 
torneys at  law,  were  at  the  time  of  the  al- 
leged compromise  the  attorneys  for  the  plain- 
tiffs, and  that,  furthermore,  Hon.  Hiram 
Knowles,  a  member  of  that  firm,  was  the  at- 
torn^ In  fact  for  the  plaintiffs  It.  C.  Cham- 
bers and  M.  J.  Conncll.  Judge  Knowles  and 
Mr.  Forbls  were  called  by  the  defendant  to 
prove  the  alleged  mutual  mistake  In  making 
the  deed  from  plaintiffs  to  defendant,  which 
alleged  mlstalcc  consisted  In  omitting  from 
that  deed  the  east  12  feet  of  lot  17.  The  tes- 
timony of  Messrs.  Knowles  and  Forbls.  as 
witnesses,  satisUed  the  district  court  that,  as 
far  as  Chambers  and  Connell  were  coHcerned, 
the  mistake  had  been  mutual,  and  that  it  was 
the  intention  of  these  two  plaintiffs  that  the 
deed  should  contain  both  lot  IS  and  the  ea^t 
12  feet  of  lot  17.  The  court  sustained  the 
equitable  defense  as  to  these  two  plaintiffs. 
Chambers  and  Connell,  but  held,  further,  that 
the  defense  was  not  made  out  as  to  Murray 
and  wife  and  Clark  and  wife,  plaintiffs,  w^^ 
have  rend  all  the  testimony  upon  this  noint 
with  care.  It  may  be  said  that  the  testi- 
mony of  Loeber  himself  did  not  even  tend  to 
prove  that  there  was  any  agreement  between 
himself  and  the  Marrays  and  Clarks  that  this 
deed  sliould  contain  the  east  12  feet  of  lot 
17.  Taking  the  testimony  of  Loeber  In  con- 
nection with  that  of  Knowles  and  Forbls.  It 
cannot  be  said  that  there  was  any  substan- 
tial showing  that  the  M arrays  and  Clarks 
had  ever  agreed  with  Loeber  that  the  pay- 
ment by  Loeber  to  the  plaintiffs  of  $50  should 
settle  the  controveny  as  to  this  east  12  feet, 
and  entitle  the  defendant  to  a  deed  fbr  those 
feet.  Xot  only  wag  there  no  abuae  of  dis- 
cretion by  the  district  coitrt  in  holding  against 
the  defendant's  e<inltable  defense  as  to  the 
Olarks  and  Mnrrays,  but  there  was  nothing 
Bubstantlal  upon  which  the  court  could  have 
HQstained  It.  We  shall  therefore  affirm  the 
Judgment  of  the  district  court  upon  the  equity 
side  of  the  ease. 
After  this  disposition  of  the  equitable  de- 


fense, the  court  tried  the  law  side  of  the 
case,  with  a  jury.  This  portion  of  the  case 
was  simply  an  action  of  ejectment  between 
a  mining  claimant,  as  plaintiff,  and  a  town* 
Bite  claimant,  aa  defendant.  The  case  was 
practically  a  duplicate  of  many  cases  of  that 
nature  which  have  been  tried  In  that  court, 
and  In  which  judgmentsfor  the  plaintiffs  were 
affirmed  in  this  court  Milling  Co.  v.  Clark, 
5  Mont  878,  5  Pac.  570;  Talbott  v.  King,  S 
Mont  7G,  9  Pac.  434;  Butte  City  Smoke- 
house Lode  Cases,  6  Mont.  307,  12  Pac.  858. 
Judgment  in  the  trial  of  the  law  side  of  this 
case  was  for  plaintiffs;  tiiat  is,  was  for  the 
plaintiffs  after  excluding  Cliambers  and  Con- 
nell, against  whom  the  court  had  sustained 
the  equitable  defense.  It  does  not  seem  to 
us  to  be  profitable  to  re-enter  the  discussion 
of  the  Smokehouse  Cases.  They  decide  the 
questions  of  law  involved  In  this  case.  They 
never  came  before  the  United  States  snpreme 
court  on  appeal,  but  of  them  that  court  said 
in  Davis'  Adm'r  v.  Welbbold,  139  U.  8.  530, 
11  Sup.  Ct  Q28»  as  follows:  "In  the  sevei-al 
cases  to  which  we  have  been  referred  in  the 
fifth  and  sixth  Montana  Reports  (MlUlng  Co. 
V.  Clark,  5  Mont.  378,  5  Pac.  570;  Taibott  v. 
King,  6  Mont  70,  8  Pac.  434;  Butte  City 
Smokehonse  Lode  Cases,  0  Mont.  397, 12  Pac. 
858),  which  involved  contests  between  par- 
ties claiming  waAer  mining  patents  and  oth- 
ers claiutng  under  town-site  patents,  and  in 
which  very  able  and  learned  opinions  were 
given  by  the  suprwe  court  of  the  territory 
of  Montana,  the  mining  claim  patented  had 
been  located,  and  the  rights  of  the  mining 
claimant  had  thus  attached,  before  the  town- 
site  patent  was  issued.  The  patent  which 
subsequently  followed  was  a  mere  perfection 
of  the  right  urinated  by  the  locatiim.  and 
to  which  it  took  effect  by  relation.  It  was 
held,  in  accordance  with  this  opinion,  that 
the  prior  mining  location  was  not  affected  by 
the  town-site  entry."  In  the  case  at  bar  the 
United  States  pateot  for  the  Arctic  mining 
claim  was  snbseqnent  to  the  town-site  pat- 
ent, but  the  location  of  the  mining  claim  was 
prior  to  the  town-site  entry.  The  plaintiffs 
lntro4luced  In  evidence  the  Arctic  location  no- 
tice, In  order  to  connect  the  patent  with  the 
location.  See  cases  last  cited;  also^  Davis' 
Adm'r  r.  Welbbold. 

It  is  contended  by  the  appellants  that  the 
location  notice  was  defective.  But  as  to 
this  matter  it  was  said  In  Talbott  v.  King, 
at  i>age  103,  6  Mont,  and  page  434,  0  Pac: 
"All  these  matters  pertaining  to  the  issuance 
of  a  patent  for  a  mining  claim—the  discovery 
and  location,  the  marking  and  bounding,  so 
that  the  claim  may  be  identified  and  Its  lines 
readily  traced,  the  notice,  and  the  work  and 
labor  to  be  p»formed-are  all  matters  that 
come  before  the  land  department,  and  are 
conclusively  adjudicated  therein.  That  de- 
partm«kt  supervises  the  issuance  of  Uie  pat- 
ent It  is  a  Bitedal  tribunal,  created  for 
that  purpose;  and,  within  the  scope  of  its  ju- 
rlsdlcUon,  its  adjudlcatlMis  are  final  and  con- 
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cltudTe.  Before  a  mtnlng-clalm  patent  can  Is- 
Bue.  it  must  be  established  In  the  land  de- 
partment by  compet«it  evidence  that  there 
has  been  a  dlscoveiy  within  the  boundaries 
of  the  claim,  and  a  notice  and  location  ac- 
cording to  law;  that  the  necesBary  work  has 
been  done,  and  that  all  preliminary  and  pre- 
cedent acts  tuiTe  been  performed,  which  au- 
thorize and  Justify  the  issuance  of  the  pat- 
ent." It  was  also  again  said  In  Butte  City 
Smokehouse  Lode  Cases,  6  Mont.,  at  page 
409,  12  Pac.  858.  aa  foUows:  "And  so  the 
Smokehouse  patent  was  itself  evidence  that 
In  the  ^Bcovery,  the  location  of  the  claim, 
and  in  all  proceedings  up  to  the  issuance  of 
the  patent,  the  law  had  been  complied  with." 
This  question,  therefore,  seems  to  be  at  rest 
I  Again,  appellant  contends  that  It  was  not 
shown  that  the  locatitm  notice  and  the  pat- 
ent were  for  the  same  premises.  We  think 
this  fact  was  sufficiently  shown.  The  pat- 
ent and  location  notice  were  offered  in  evi- 
dence together,  and  Murray  was  examined 
as  a  witness  thereto,  and  testified  to  their 
idantity.  There  was  no  proof  offered  to  the 
{contrary,  and,  under  these  circumstances, 
we  think  the  evidence  was  sufficient, 
j  Another  error  claimed  by  appellant  is  that 
.  certain  records  of  the  United  States  land 
office,  ofTered  In  evldoice  by  him,  were  ex- 
Icluded.  They  were  certified  In  the  following 
'language  by  the  receiver  of  the  land  office: 
1**1,  Qeo.  M.  Bonrguln,  receiver  V.  S.  laud 
office,  Helena,  Montana,  do  herelqr  certify 
ithe  foregoing  to  be  a  true,  correct  copy  of 
'the  original  pre-emption  declaratory  state- 
'ment  for  the  town  site  of  Butte,  Montana, 
'filed  in  this  office  May  2, 1876,  by  OrviUe  B. 
O'Bannon,  probate  Judge,  with  all  Indorse- 
'ments  thereon.  In  witness  whereof,  I  have 
hereunto  set  my  hand,  this  7th  day  of  Feb- 
ruary, 1893.  Geo.  M.  Bonrguln,  Receiver." 
I  The  law  in  reference  to  the  certification 
of  copies  of  documents  In  public  offices  is  as 
follows: 

I  *'Sec.  642.  A  copy  of  any  record,  or  docu- 
ment, or  paper.  In  the  custody  of  a  public 
officer  of  this  state,  or  of  the  United  States 
within  this  state,  certified  under  the  official 
seal,  or  verified  by  the  oath  of  such  officer 
to  be  a  true,  full,  and  correct  copy  of  the 
original  in  his  custody,  may  be  read  in  evi- 
dence in  an  action  or  proceeding  in  the 
courts  of  this  state.  In  the  like  manner,  and 
with  the  like  effect,  as  the  original  could  be 
If  produced."    Code  Civ.  Proc.  1887. 

This  certification  by  the  receiver  of  the 
land  office  was  not  at  all  in  compliance  With 
the  statute.  The  paper  was  neither  certified 
under  the  official  seal  of  the  receiver,  nor 
was  it  verified  by  his  oath.  The  document 
was  excluded  for  this  reason.  We  are  of 
opinion  that  In  this  there  was  no  error. 

Everything  else  In  the  case  Is  decided  by 
the  old  town-site  cases  In  Butte  above  re- 
ferred to.  The  Judgment  of  the  court  en- 
Joined  Chambers  and  Connell  from  further 
prosecuting  this  suit  aa  to  the  east  12  feet 


of  lot  17,  block  14,  except  as  to  the  minerals 
under  the  surface  of  said  lot.  The  defend- 
ants Dther  than  Chambers  and  Connell  own- 
ed an  undivided  half  of  said  premises  In  con- 
troversy. The  Judgment  was  rendered  for 
them  for  said  undivided  lialf  of  the  east  12 
feet  of  aald  lot  17.  Under  the  views  tbat 
we  have  apressed  above,  this  Judgmrat  is 
affirmed. 

PEMBEItTON,  C.  X,  and  HUNT,  J.,  con- 
cur. 


RYAN  et  al.  v.  MAXEY  et  al. 
(Supreme  Court  of  Montana.  Nov.  25,  1895.) 
Costs  ow  Appeal — Bbtefb. 
Under  Code  Civ.  Proc.  1887,  $  494,  pro- 
viding that  there  shall  be  allowed  to  the  pre- 
vailing party  in  tbe  simreme  court  his  neces- 
sary alBDuraemunts  in  tae  action,  a  party  ia  en- 
titled to  the  cost  of  printing  his  brief. 

Appeal  from  district  court,  Gallatin  coun- 
ty; F.  K.  Armstrong,  Judge. 

Action  by  Annie  Ryan  and  others  against 
Daniel  Maxey  and  others.  From  an  ord» 
retaxlng  defeodanta*  disbursements  in  the 
supreme  court,  they  appeal.  Reversed. 

Judgment  In  this  case  was  originally  la 
favor  of  Maxey  et  aL  It  was  affirmed  in  14 
Mont.  81,  35  Pac.  515.  Upon  remittitur  filed, 
the  district  court,  on  motion  of  the  respond- 
ents, taxed  the  costs  In  favor  of  respond^ts 
in  pursuance  to  section  512,  Code  Civ.  Proc 
1887,  which  Is  as  follows:  "Wh«iever  costs 
are  awarded  to  a  party  by  an  appellate 
court,  If  he  claims  such  costs  he  must,  with- 
in thirty  days  after  the  remittitur  is  filed 
with  the  clerk  below,  deliver  to  such  clerk 
a  memorandum  of  his  costs,  Terlficd  as  pre- 
scribed by  the  preceding  section,  and  tli»^ 
after  he  may  have  an  execution  therefor,  as 
upon  a  Judgment"  One  Item  of  the  costs 
taxed  In  favor  of  Maxey  was  $35  for  print- 
ing brief  in  the  supreme  court.  Ryan  et  al. 
made  a  motion  to  retax  the  costs  as  to  tlds 
Item.  That  motion  was  granted,  and  a  pen- 
alty of  $25  taxed  against  Maxey.  From  this 
order  retaxlng  the  costs,  Maxey  now  ap- 
peals. The  court  Leid  that  this  was  an  ap- 
pealable order.  15  Mont.  100,  38  Pac.  228L 
The  only  question  now  Is  whether  the  ex- 
pense of  printing  a  brief  In  this  court  may 
bo  taxed  as  costs  against  the  unsuccessful 
party. 

Luce  &  Luce,  for  appellants. 

DE  WITT,  J.  (after  stating  the  facts).  Sec- 
tion 494,  Cofle  Civ.  Proc.  1887,  Is  as  foUows: 
••*  •  •  There  shall  be  allowed  to  the  iwe- 
vailing  party  in  any  action  in  the  supreme 
court,  district  courts,  and  probate  courts,  his 
costs  and  uecessary  disbursements  In  the 
action  or  special  proceeding  In  the  nature  of 
an  action."  The  rules  of  this  court  require 
all  brtefs  to  be  printed.  One  may  not  ffie 
a  brief  unless  It  is  printed.  A  printed  brief 
Is  a  necessity.  The  costs  of  printing  ar^ 
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therefore,  a  necessary  dlBbursement  In  the 
action.  There  Is  no  claim  made  that  the 
brief  in  this  case  was  unnecessarily  long,  or 
that  it  cimtalned  so  mach  matter  that  It  was 
an  abuse  or  an  oppression  to  chaise  respond- 
ents for  the  same.  There  Is  no  claim  that 
the  printer's  charge  was  excessive.  If  nn- 
necessary  mattw  were  printed,  or  the  char- 
ges were  exeesslve.  there  are  cases  which 
hold  that  the  amount  shoald  be  reduced. 
4  Am.  &  Eng.  Enc.  Law,  p.  Those 
questions  are  not  before  us.  It  was  said. 
In  Lumber  Co.  v.  Gray,  78  Mich.  363,  42  N. 
W.  839:  "As  to  the  fourth  Item,  we  cannot 
Interfere  with  the  printing  of  briefs  by  coun- 
sel, unless,  i>erhaps,  it  was  manifest  that 
the  counsel  had  unnecessarily  ext«ided  his 
brief  for  the  express  pQri)ose  of  adding  to 
the  costs.  But  this  would  be  very  unlikely 
ever  to  happen  in  any  case,  and  in  this  case 
the  brief  of  defendant's  counsel  was  evi- 
dently made  In  good  faith."  We  find  In 
Dennis  v.  Eddy,  12  Blatchf.  195,  7  Fed.  Cas. 
472  (Case  No.  3.79S):  "The  cost  of  printing 
papers,  which  by  a  rule  of  court  a  party 
s  required  to  hare  printed,  can  be  taxed 
against  the  adverse  party."  See,  also,  nu- 
merous cases  cited  in  this  report  In  7  Fed. 
Cas.  See,  also,  Salter  v.  Railroad  Co.,  8» 
N.  Y.  401;  Insurance  Co.  v.  Stewart,  40  N. 
r.  Law,  103;  Dalbkermeyer  v.  Scholtes  (S. 
D.)  52  N.  W.  871;  Carroll  v.  Anderson  (Wash. 
T.)  7  Pae.  890;  4  Am.  &  Eng.  Enc.  I.AW,  327. 
We  are  of  the  opinion  that  the  cost  of  print- 
ing this  brief  should  hare  been  allowed.  To 
allow  this  expense  has  been  a  very  general 
ruling  of  the  district  courts  In  this  state. 
The  penalty  fo*  Illegal  taxation  of  costs 
must  also  be  remitted.  The  Judgment  is  re- 
versed, and  the  case  Is  remanded,  and  the 
district  court  Is  directed  to  remit  the  penalty 
of  ¥29,  and  to  tax  agatnst  the  respondents 
the  CMts  for  printing  the  brief  at  935. 

FEMBERTON,  O.  J.,  and  HUNT,  J.,  con- 
cur. 


GASBr  V.  ANDERSON  et  al.   (No.  555.) 
(Supreme  Coart  of  Montana.    Nov.  25.  1895.) 

ADVBKBB  FOfla£9«IO!f — COSTIKUITT. 

The  mere  fact  that,  while  land  was  held 
by  adverse  possession,  the  United  States  ob- 
tainod  jiidgment  cnncL'ling  the  patent  because 
of  the  pntpiitee's  frmid,  which  was  nfterwiirds 
set  aside,  did  not,  bj  revesting  the  title  in  the 
United  States,  destroy  the  rights  acquired  by 
such  possesHion  iiKuliist  the  patentee  and  his 
iueceasors.  no  that  the  Htatate  of  limitations 
would  run  afrainnt  thp  oatent  title  only  from  the 
time  of  settiug  aside  the  judgment,  where  the 
possession  was  uninterrupted  while  the  jndg* 
ment  was  in  force. 

Ai)peal  from  district  court,  ^ver  Bow  coun- 
ty;     J.  McHatton,  Judge. 

Action  of  ejectment  by  George  H.  Casey 
against  Andrew  Anderson  and  oiliers.  Judg- 
ment was  rendered  for  platnttff,  and  defend- 
ants appeal  Reversed. 


This  is  an  action  In  ejectment  The  plaintiff 
claims  title  by  virtue  of  a  United  States  pat- 
ent Issued  to  his  grantors  on  January  31,  1883, 
for  the  Hesperus  lode  dalm.  The  action  was 
commenced  Octobw  7,  1892.  Upon  the  trial 
the  plaintiff  introduced  In  evidence  the  patent 
from  the  United  States  Including  the  premis- 
es, and  mesne  conveyance  from  the  patentees 
to  himself,  and  a  judgment  rendered  Decem- 
ber 29,  1887,  In  the  case  of  the  United  States 
against  the  patentees  of  ilie  Hesperus  lode 
claim,  which  Judgment  set  aside  and  canceled 
the  Hesporos  patent  upon  the  ground  of  fraud 
and  misrepresentations  In  obtaining  the  same. 
Plaintiff  also  introduced  the  notice  of  inten- 
tion to  move  for  a  new  trial  In  that  case,  and 
the  order  granting  the  same  June  5,  1888. 
The  defendants  offered  to  prove  fftcts  consti- 
tuting an  adverse  possession,  said  adverse  pos- 
session being  toe  a  time  longer  than  the  period 
of  the  statute  of  limitations  as  to  real  estate, 
and  commencing  after  the  issuance  of  the 
patent  to  plalntlfTs  grantors.  The  court  ex- 
cluded this  testimony  as  to  adverse  possession. 
The  ground  of  exclusion  was  this:  That,  up  to 
the  time  of  the  setting  aside  of  the  Hesperus 
patent,  to  wit,  December  29,  1887,  the  ad- 
verse possession  by  the  defendants  bad  not 
been  long  enough  to  constitute  a  bar,  and 
that,  by  setting  a^de  said  patent,  the  Hes- 
perus title  revested  In  the  United  States,  and 
that,  by  granting  a  new  trial  In  the  case 
of  the  United  States  against  the  Hesp^s 
patentees,  the  said  title  had  again  vested  in 
the  patentees,  and  that  the  time  since  this 
revestiture  was  not  sufficient  to  fulfill  the  re- 
quirements of  the  statute  of  limitations.  la 
other  words,  the  court  held  that  the  time  while 
the  judgment  of  the  United  States  against  the 
Hesperus  patentees  was  standing  upon  the 
records  of  the  district  court  was  an  Interrup- 
tion of  the  statute,  and  that  the  defendants 
In  this  case  could  not  claim  the  continuous  ad- 
verse possession,  creasing  the  period  when  the 
judgment  above  mentioned  remained  undis- 
turbed by  granting  a  new  trial  In  that  case. 

Uenrl  J.  Haskell  and  Ella  L.  Knowles,  fw 
apiiellanta.  F.  T.  McBride,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facts). 
Were  not  it  for  the  aUeffed  Intermption  of  the 
running  of  the  statute  of  limitations,  the  time 
which  defendants  offered  to  prove  that  there 
had  been  an  adverse  possession  would  have 
been  ample  to  laar  the  plaintiff's  recovery. 
The  question  now  befbre  us  is  whether  the 
plaintiff  can  take  advantage  of  bis  alleged 
iuterniptlon  of  the  statute  of  limitations.  In 
the  case  of  Armstrong  v.  Morrill,  14  Wall. 
120,  the  title  of  plaintiff  was  forfeited  for  the 
nonpayment  of  taxes,  by  an  act  of  the  legis- 
lative assembly  of  the  state  of  Vii^nia. 
Some  nine  years  afterwards,  he.  or  his  pred- 
ecessors, were  allowed,  by  a  private  act  of  the 
legislature,  to  redeem  the  lands  from  said 
forfeiture.  It  was  held  by  the  majority  of  the 
supreme  court  of  the  United  States  that  this 
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forfeiture  to  the  state  broke  the  continuity 
of  the  adverse  poGsesslon  of  defendant,  and 
that  Bnch  adverse  possession,  having  been 
thus  broken,  was  nether  restored  upon  the 
redemptkm,  so  as  to  be  continuous  In  law, 
nor  was  it  so  affected  that  the  persons  hold- 
ing adversely  could  tack  the  adverse  posses- 
sion prlOT  to  the  forfeiture  to  the  adverse  pos- 
session subsequent  to  the  redemption,  and  so 
make  out  a  term  of  adverse  posseaslon  which 
the  statute  required  In  orda-  to  give  title. 
Without  analyzing  the  declidon  of  the  court 
In  that  case,  as  applied  to  the  fticts  hwein,  we 
are  of  t^Inton  that  the  facta  now  before  ns 
come  within  the  law  as  declared  In  the  dl»- 
sentti^  tqilnlon  filed  in  that  case  by  Mr.  Jus- 
tice Strong,  with  whom  concurred  Messrs. 
Justices  Davte  and  Bradley.  Tlie  facts  here 
differ  from  those  In  Armstrong  t.  MorriUL  In 
I  that  case  the  title  had  become  absolutely 
forfeited,  and  had  unquestionably  and  com- 
pletely reverted  to  the  state  of  Virginia.  It 
waa  wholly  out  of  the  plalnttfT's  predecessors, 
and  th^  obtained  title  again,  many  years  aft- 
erwards, by  virtue  of  a  private  act  of  the 
legislatmn  allowing  them  to  redeem.  The 
couii:  held  that  the  limitation  must  commence 
to  run  frwn  the  Ume  of  acquiring  this  new 
title.  But  In  the  case  at  bar  the  alleged  in- 
iterruptlon  of  plaintiff's  title  was  by  a  Judg- 
ment by  the  United  States  against  his  prede- 
cessor^ which  was  subject  to  review  by  mo- 
tion tor  new  trial  and  appeal.  The  motion  for 
new  trial  was  made  within  the  statutory  time, 
and  within  eight  days  after  the  judgment, 
and  granted  within  a  tew  months.  This  seems 
I  to  us  to  be  a  different  state  Of  facts  tban 
,the  absolute  and  unqualified  fbrftiture  fonnd 
In  Armstrong  v.  MorrilL  But,  even  with  the 
'  facts  in  that  case,  the  dissenting  (^IuIchi  held 
aa  follows:  "Concede  that  the  plaintiff's  right 
of  entry  was  suspended  by  Ihe  forfeiture, 
atlU  It  revived  when  the  lauds  were  redeemed, 
and  If  the  defendants'  possession  was  adverse 
to  his  right,  and  continuous  during  14  years 
In  whfeh  he  might  have  entered  or  asserted 
his  right  action,  I  am  unaUe  to  perceive 
why  he  la  not  barred.  The  fact  that  an  own- 
er's right  of  oitry  has  been  suspended,  after 
the  statute  hag  commenced  running  agalust 
him,  can  be  of  no  Importance,  it  he  has  had 
ihe  statutory  period  within  which  to  bring  his 
action  ^Inst  the  disseisor  in  adverse  i>os- 
sesston.  If  tela  la  not  bo^  then  war  might 
not  on^  suspend  the  running  of  the  statute, 
but  render  of  no  effect  all  adverse  posses- 
sion held  before  the  war  commenced.  This 
has  never  been  asserted.  It  ia  the  uninter- 
rupted, adverse  possession  alone  which  cre- 
ates the  bar.  It  la  not  essential  to  it  that 
the  right  to  enter  or  to  bring  suit  should 
have  suffered  no  interruption.  Every  reason 
for  applying  the  statute  which  would  have 
existed  had  there  been  no  forfeiture,  and 
consequentiy  no  suspension  of  the  plaintiff's 
right  to  enter,  exists  in  full  force  now.  Stat- 
utes of  limitation  are  dictated,  mainly,  by 
two  conalderaUons:   One,  that  it  is  public 


policy  to  discourage  stale  claims;  and  the 
other,  that  it  is  not  to  be  presumed  that 
one  having  a  right  would  delay  asserting  it 
for  a  long  period  in  full  view  of  another's 
wrongful  Inteiterence  with  it  Hence,  the 
period  was  fixed  at  14  years,  in  Vli^inla  and 
West  Virginia,  wlthiu  which  a  party  out  of 
poBsessltm  may  bring  his  action  of  eject- 
ment against  one  in  possession  holding  ad- 
versely. Assuming  that  the  jury  would  have 
found  the  facto  as  stated  In  the  pt^ta  pro- 
posed, the  plaintiff  has  bad  that  entire  peri- 
od; and  the  public  pollcyt  as  well  as  the  pre- 
sumptions arising  from  bis  laches,  which 
gave  birth  to  the  statute,  aroly  in  all  their 
poteucy  to  hla  case.  And  the  statute  ia  not 
only  a  bar  to  the  assertion  of  a  right  of 
entry  upon  one  in  adverse  posaessioo  after 
the  ocplratlon  of  the  period  fixed,  but  It 
gives  a  titie  to  the  disseisor.  The  law  casbi 
title  upon  him,  and  assures  to  him  the  priv- 
ilege of  asserting  It,  either  aggressively  or 
defensively.  For  the  acquisition  of  this 
right  the  defendants  have  done  all  that  the 
law  contemplates.  They  entered  under  a 
claim  of  ^elusive  right,— that  is,  adver^ 
sarlly,— and  they  held  that  adversary  poaaes- 
slon  continuously  until  this  suit  was  broughC 
That  the  Gallatin  titie  was  forfeited  during 
their  occupancy  was  no  fault  of  theirs.  It, 
was  due  to  the  wrongful  neglect  of  the  idoin- 
tlff,  or  those  under  whom  he  clainui,  to  enter 
the  lands  upon  the  commissioners*  books, 
and  to  pay  the  taxes.  Can  he  now  make 
use  of  a  forfeiture,  caused  by  his  own  neg- 
lect, to  obtain  or  preserve  rights  which,  con- 
fessedly, would  have  no  existence  but  toe 
his  neglect?  Yet  this  was,  in  substance,  the 
instruction  given  to  the  jury.  Bis  laebea,  re- 
sulting in  a  forfeiture.  Is  to  have  the  same 
effect  as  an  entry  would  have  had,  or  as 
action  brought  Thus  he  is  allowed  to  se- 
cure an  ad'mntage  through  his  own  defoult 
Thus  he  is  allowed  to  make  use  of  his  own 
unlawful  nonfeasance  to  break  the  continui- 
ty of  the  defendants*  hostile  possession.  I 
cannot  assent  to  such  a  view  of  the  law.** 
We  will  pause  here  for  a  moment  to  re- 
mark that  the  question  now  before  us  is  not 
as  to  when  the  statute  begins  to  run.  It 
lias  long  been  adjudged  in  this  court— al- 
though the  writer  of  this  opinion,  with 
whom  is  Mr.  Justice  HUNT,  agrees  to  such 
adjudication  only  on  the  ground  of  stare  de- 
cisis (Mayer  v.  Carothers,  14  Mont  274,  36 
Pac.  182;  Clark  v.  Bernard,  15  Mont  176, 
38  Pac.  834)— that  the  statute  of  limitations 
commences  to  run  against  a  mining  claim 
only  upon  the  issuance  of  a  United  States 
patent  therefor.  That  question  is  not  here 
involved.  It  can  be  conceded  that  the  stat- 
ute commenced  to  run  when  the  Hesperus 
patent  was  issued  in  1881.  The  question 
now  is  whether  the  plaintiff  can  take  ad- 
vantage of  the  alleged  intermptiou  in  the 
running  of  the  statute  caused  by  the  Judg- 
ment of  the  United  States  against  the  Hes- 
perus patentees.  And  in  this  connectltm  the 
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rpaaoning  of  the  dissenting  opinion  above 
tliioteil  from  Armstrong  y.  Morrill  la  In  point 
As  remarked  In  that  opinion,  so  it  Is  tme 
liere,  that  the  adverse  possession  of  the  de- 
fendants, ns  offered  to  be  proved,  was 
wholly  uninterrupted.  Their  acts  were  eon- 
tinnouB.  Their  possession  was  contlnuons. 
The  only  Interruption  was  what  plaintiff 
claims  was  an  Interruption  In  his  title.  He 
claims  that  the  title  was  divested  from  his 
predecessors  for  a  few  months  or  days,  and 
then  revested.  But  may  he  rely  upon  that 
fact?  Justice  Strong  said,  "That  the  Gal- 
latin title  was  forfeited  during  defendants' 
occupancy  was  no  fault  of  theirs."  So  here, 
that  the  Hespems  title  was  adjudged  a 
fraud  for  a  time  durli^  defendants'  occu- 
pancy was  no  fault  of  theirs.  Paraphrasing 
the  language  of  Judge  Strong  to  meet  the 
facts  In  this  case,  we  may  say:  "The  Inter- 
ruption of  the  Hesperus  title  was  due  to  the 
plaintiff  alone.  He,  or,  rather,  his  predeces- 
sors, were  charged  with  fraud  against  the 
United  States  In  obtaining  the  patent.  They 
were  adjudged  guilty  of  such  fraud.  Can 
they  now  make  use  of  this  Judgment  of 
fraud  against  them  to  obtain  or  preserve 
rights  which,  confessedly,  would  have  no 
existence  but  for  this  judgment  of  fraud? 
The  judgment  in  the  United  States  against 
the  Hesperus  patentees  declaring  the  patent 
fraudulent,  would,  from  plainttit's  point  of 
Tlew,  have  the  same  effect  ns  would  an 
entry  made  or  an  action  brought  by  him  or 
bis  predecessors.  Thus  he  is  allowed  to  se- 
cure an  advantage  through  his  own  fault. 
Thus  he  Is  allowed  to  make  use  of  &  Judg- 
ment declaring  his  predecessors  guilty  of  a 
fraud  to  break  tbe  continuity  of  defendants' 
hoBtile  possession.'*  The  case  seems  to  re- 
solve itself  Into  this  dilemma:  The  Hes- 
perus patentees  were  adjudged  guilty  of 
fraud  in  obtaining  the  patent.  This  Judg- 
ment, of  course,  was  afterwards  set  aside. 
But  plaintiff,  as  their  successor,  seeks  to 
take  advantage  of  this  Judgment  of  fraud 
against  his  predecessors  to  now  take  himself 
out  of  the  statute  of  Umttatfons.  The  other 
horn  of  the  dilemma  Is:  If  that  Judgment 
of  fraud  was  Incorrect  {as,  perhaps,  It  may 
be  said  to  have  been  by  r€»ison  of  Its  having 
been  set  a8ide\  th^  the  full  period  of  the 
statute  has  run.  We  are  of  opinion  that  the 
plaintiff  cannot  take  advantage  of  that  Judg- 
ment against  his  predecessors,  declaring 
them  guilty  of  fraud,  In  order  to  obtain  an- 
advantage  which  he  confessedly  wonlA  not 
bave  but  for  such  Judgment. 

While  It  Is  perfectly  true  that  the  statute 
of  limitations  does  not  run  against  the  gov- 
ernment, and  that  this  question  has  been 
settled  for  centuries,  still  It  Is  also  true  that 
this  is  a  matter  to  be  taken  advantage  of  by 
tde  United  States,  and  not  by  private  parties 
where  only  private  rights  are  Involved.  In 
this  case  the  statnte  of  llTnitatlons  was  not 
running  against  tht  United  States,  but  was 
nmntng  against  tho  title,  claims,  or  preten- 


sions of  this  plaintiff  and  his  predecessors 
only.  It  was  running  against  the  claim, 
whatever  It  may  have  been,  of  the  plaintiff 
and  his  predecessors  for  these  premises.  It 
was  held  in  U.  S.  v.  Beebe,  127  U.  S.  388,  8 
Sup.  Ct.  1083:  "The  United  States  are  not 
bound  by  any  statute  of  limitations,  nor 
barred  by  laches  of  their  officers  In  a  suit 
brought  by  them,  as  sovereign,  to  enforce 
a  public  right,  or  to  assert  a  public  Interest; 
but  where  they  are  formal  parties  to  the 
suit,  and  the  real  remedy  sought  In  their 
name  Is  the  enforcement  of  a  private  right 
for  the  bene0t  of  a  private  party,  and  no  in- 
terest of  the  United  States  is  involved,  a 
court  of  equity  will  not  be  restrained  from 
administering  the  equities  lietween  the  real 
parties  by  any  exemption  of  the  govern- 
ment, designed  for  the  protection  of  the 
rights  of  the  United  States  alone."  See,  also, 
Curtner  v.  U.  S.,  149  U.  S.  662,  18  Sup.  Ct 
9^,  1041.  We  are  of  opinion  that  the  plain- 
tiff cannot  avail  himself  in  this  action  of 
what  he  claimed  to  be  an  Interruption  of  the 
running  of  the  statute  of  limitations  In  favor 
of  the  defendants.  The  testimony  offered 
by  the  defendants  should  have  been  allowed. ' 
There  are  some  other  questions  raised  on 
the  appeal,  which.  In  view  of  our  decision 
upon  the  proposition  above  discussed,  doj 
not  seem  necessary  to  decide.  The  Judg- 
ment is  reversed,  and  a  new  trial  is  ordered.' 

HUNT,  J.,  concurs.  PBMBERTON,  O.  J.,' 
did  not  sit  In  tbe  case. 


CA  SET  v.  ANDERSON  et  al.  (No.  565.)  ^ 
(Supreme  Court  of  Montana.    Nov.  25,  18IB.) 

Appeal  from  district  court,  Silver  Bow  couu-' 
ty;  J.  J.  McHalton,  Judge.  ' 

Aetlon  by  Oeorge  N.  ('«»ey  against  Andrew 
Anderson  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Revemed.  i 

Henri  J.  Hsskell  and  Ella  L.  Knowles,  for 
appellauts.    F.  T.  McBriiie,  for  respontleut. 

PER  CURIAM.  On  the  authority  of  Casey 
V.  Andoson  (Just  decided)  42  Pac.  761,  this 
judgment  is  reversed,  and  new  trial  is  ordered. 


MATITES  V.  NISSLER  et  al. 
(Supreme  Court  of  Montana.    Nov.  25.  1893.) 

Pabiitiok  — Rights  op  Joist  Patestbm  undbs 

Parol  Costract. 

Where  several  persons  occupying  spp- 
arate  parts  of  a  tract  of  the  public  land  sepa- 
rately make  improvements  on  the  respective 
parts  occupied  by  them,  and  take  out  a  patent  to 
the  whole  tract  m  their  joint  namcB.  with  the 
verbal  unrlerstanding  that  each  shflll  own  in 
severalty  the  part  occupied  by  hUm.  and,  after 
the  patent  is  isBueU,  each,  with  the  couKent  of 
the  others,  exercises  sole  control  over  his  sep- 
arate tract,  and  pays  the  taxes  thereon,  each 
acquires  the  equitable  title  to  the  tract  occu- 
pied by  him. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; William  O.  Speer,  Judge. 
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Action  of  ejectment  hy  William  Hathes 
BKElnat  Christian  Nlasler  and  others.  From 
a  Judgment  In  favor  of  defendants,  plaintiff 
appeals.  Affirmed. 

This  action  Is  brought  for  the  partition  of 
certain  real  estate  situated  in  Sliver  Bow 
county.  It  appears  from  the  record  that  plalxH 
tiff,  Matbes,  and  defendants  Nissler  and 
Stolte,  and  one  Herman  Otten,  located  the 
land  In  controversy  as  a  placer  mining  claim 
in  April,  18S0,  and  on  the  5th  day  of  August, 
1889,  a  patent  was  Issued  to  them  therefor. 
It  further  appears  from  the  record  that  the 
plaintiff  and  said  Nissler,  Stolte,  and  Otten 
entered  upon  the  laud  in  controversy  in  1871, 
when  the  same  was  a  part  of  the  public  do- 
main, and  eac-b  occupied  separate  and  dis- 
tinct parts  or  parcels  thereof,  and  each  made 
lasting  and  valuable  Improvements  on  the 
separate  parts  occupied  by  them  respective- 
ly, consisting  of  dwelling  houses,  hotels, 
stores,  brewery  buildings,  etc.,  and  that  they 
each  continued  to  occupy  and  hold  such  sep- 
arate parts  of  the  land  In  dilute  until  the 
year  188<t,  when,  becoming  apprehensive  that 
they  might  lose  their  improvements  for  want 
of  a  title  to  the  land,  they  agreed  that  they 
would  locate  and  patent  the  laud  as  placer 
mining  ground,  with  the  understanding  that, 
when  they  obtained  the  government  title,  each 
was  to  own  In  severalty  that  part  of  the 
ground  which  they  had  each  so  long,  and 
then,  possessed,  and  had  improved  separate- 
ly; that  the  land  was  located  and  patented 
under  and  In  pursuance  of  said  agreement; 
that,  after  the  land  was  located  and  patented, 
they  each  continued  to  occupy  the  separate 
parts  of  ground  they  had  theretofore  occupied 
by  the  consent  of  each  other,  each  improving 
hts  own  separate  part  tbereof  at  his  own  ex- 
I>ense,  and  each  paying  taxes  on  and  exercis- 
ing sole  control  and  ownership  over  such  sep- 
arate parts  of  the  laud  as  had  been  so  long 
separately  occupied  by  him;  that  neither  of 
the  parties  to  said  agreement  ever  claimed 
any  interest  in  the  separate  parts  of  the  land 
BO  occupied  and  Improved  by  the  others;  that 
the  separate  parts  of  the  land  so  occupied  and 
tmiHwed  by  the  re!q»ective  parties  were  well 
known  to  them  all;  that  each  of  the  parties 
recognized  and  consented  to  the  occupancy 
and  improvement  of  the  separate  parts  of  the 
ground  by  the  rrapective  parties.  Before  the 
commencement  of  this  suit,  Herman  Otten 
conveyed  his  Interest  In  the  ground  by  deed 
to  defendant  Nissler.  Defendant  Keulsch 
claims  no  interest  in  the  ground.  Defendant 
Blrdsali  claims  to  own  a  specified  part  or  lot 
of  the  ground  by  virtue  of  a  contract  In  writ- 
ing made  between  the  patentees  and  defend- 
ant Peterson,  which  ctmtract  Feterson  assign- 
ed to  Birdsall. 

The  foregoing  statement  shows  substantial- 
ly the  status  of  the  parties  with  reference  to 
the  land  in  dispute  at  the  time  plaintffT  Insti- 
tuted this  suit.  In  1893,  clalmhig  to  be  the 
owner  of  the  nndlvided  one-fourth  of  the 
premises,  and  asking  that  the  same  be  parti- 


tioned. The  case  was  tried  to  the  court  with- 
out a  Jury-  The  court,  in  Its  special  findings, 
found  the  facts  to  l>e  as  stated  above.  The 
court  entered  a  decree  that  the  plaintiff  and 
the  defendants  Nissler  and  Stolte  were  each 
entitled  to  the  s^iamte  ports  of  the  land  oc- 
cupied and  Improved  by  them  respectively, 
under  the  agreement  shown  In  the  statement; 
and,  further,  that  defendant  Nissler  was  en- 
titled to  the  Interest  In  the  land  purchased  by 
him  of  Otten,  one  of  the  original  occupants, 
locators,  and  patentees.  The  court  further 
found  that  the  rosldue  of  the  land,  being  that 
part  not  occupied  or  improved  by  either  of 
the  parties,  was  susceptible  of  division  in 
kind,  and  decreed  that  It  be  partitioned  among 
the  parties  In  accordance  with  their  respec- 
tive rights.  Plaintiff  appeals  from  the  decree 
of  the  court 

F.  T.  McBrtde,  for  appellant.  Forbls  & 
ForblB,  for  respondents. 

PEMBERTOX,  C.  J.  (after  stating  the 
facts).  As  will  be  seen  from  the  foregoing 
statement,  the  defense  Interposed  In  this  ac- 
tion by  defendants  Nissler  and  Stolte  was 
that  they  and  the  plaintiff  and  Otten  had 
made  a  parol  partition  at  the  land  In  nxitto- 
versy,  as  fto  as  the  separate  parts  of  the  land 
which  they  had  so  long  respectively  oocapled, 
snd  placed  lasting  and  valmble  ImprovMnoits 
upon,  with  the  knowledge  and  consent  of  each 
other,  were  concerned  and  lnv<rived.  Tbe 
court  held  that  the  parties  having  oociqried 
and  possessed  the  several  separate  parts  of 
the  land  with  the  consent  of  each  otber.  and 
having,  at  their  own  expowe,  made  lasting 
and  valuable  Improvements  thereon,  and  each 
of  the  parties  having  exercised  sqiarate  con- 
trol and  ownership  thmof  for  years,  consti- 
tuted a  parol  partition  ot  the  lands,  as  far  as 
such  separate  parts  wwe  concerned,  and  tliat 
each  of  the  parties  was  entitled  to  have  such 
separate  part  tboeof  decreed  to  him  In  tUs 
proceeding. 

The  appellant  contends  that  parol  partlUon 
of  tbe  land,  pleaded  by  defendants,  Is  within 
the  operation  of  the  statute  of  frauds,  ami 
Is,  for  that  reascm,  nvU  and  void.  Thla  raises 
tbe  only  material  question  InvtMved  In  the 
case,  upon  this  question  the  authorities  are 
not  uniform.  Freeman,  In  his  work  on  Co- 
teuants  and  Partition,  says  a  voluntary  par- 
tition of  lands  could  be  made  at  common 
law  between  cotenants,  but  that,  according 
to  a  decided  majority  of  Bnglish  and  a  slight 
majority  of  American  cases,  the  statute  of 
frauds  interposes  an  insuperable  ol>8tacle  to 
a  valid  parol  partition.  Section  397.  After 
citing  authorities  pro  and  con,  Freeman,  In 
section  396,  says:  "It  is  evident  that  the 
proposition  that  a  parol  partition  of  the 
lands  of  cotenants,  when  followed  by  posses- 
sion taken  or  retained  in  pursuance  of  It,  it 
binding  upon  them,  is  gaining  rather  than 
losing  ground.  There  may  be  some  differ- 
ence of  opinion  respecting  tbe  reasons  on 
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which  the  proposition  oaght  to  rest  Some 
may  regard  the  parol  partitloD,  conframmat- 
ed  by  such  poBsession,  aa  sufficient  to  vest 
the  parties  with  the  full  legal  title;  others 
may  treat  it  as  glvlDg  rise  to  an  estoppel, 
against  which  either  party  la  powerless  to 
deny  that  a  partition  has  been  made;  woiie 
a  third  reason  may  be  urged,  that  each  co- 
tenant  is  Tested  with  the  equitable  title  to 
the  lands  set  apart  to  bim,  and,  with  its  aid, 
Is  able  to  defend  his  possession,  and  to  con- 
trol the  legal  title,— to  prerwt  its  assertion 
agalnfk  him,  and  to  compel  its  transfer  to 
him  if  he  desires  to  be  vested  with  It  also. 
Practically,  it  makes  little  difference  which 
of  iheei  several  views  prevallB,  for,  under 
eltber,  each  cotenant  Is  entitled  to  retain  the 
Sand  so  partitioned  to  him."  In  McKnight  v. 
iBeU,  135  Pa,  St.  358,  10  AU.  1036,  a  weU- 
consldered  cas^  involving  the  question  nn- 
:der  discussion,  the  court  says:  "A  partition 
which  merely  severa  the  relation  existing  be- 
tween tenants  in  common  In  the  undivided 
wlKde,  and  vests  title  to  a  correspondent 
part  in  severalty,  is  not  such^a  sale  or  trans- 
fer of  title  aa  will  be  affected  by  the  statute 
of  frauds.  The  reason  ol  this  rule  rests  in 
this:  That  the  partition  is  not  an  acquisi- 
tion or  purchase  of  land,  nor  is  it  in  any 
proper  sense  a  transfer  of  the  title  to  the 
land;  it  Is  a  mere  setting  apart  in  severalty 
of  the  same  interest  held  in  common,  not  In 
other,  but  In  the  same,  land&  A  parol  par- 
tition, when  fair  and  equal,  and  followed  by 
due  execution,  haa  been  held  to  bind  ev^ 
infanta  and  femes  covert;  and  a  Judgment 
or  a  mortgage  or  the  lien  of  a  legacy  against 
one  of  the  tenants  in  common  will,  after  the 
partition,  ipso  facto  cease  to  bind  the  whole 
as  an  entirety,  and  attach  to  his  purpart. 
Wllliard  v.  WiUiaid,  66  Pa,  St.  119;  Dar- 
lington's Appropriation.  13  Fa.  St.  480;  Bav- 
Ington  V.  Clarke,  2  Pen;  &  W.  115;  McLana- 
han  V.  Wyant,  Id.  279;  Long's  Appeal,  77 
Pa.  St.  151.  The  result  of  such  a  partition 
does  not  confer  a  merely  equitable  right,  but 
a  right  recognised  and  which  will  be 
forced  at  law.  Ejectment  would  not  lie  to 
compel  payment  of  a  sum  stipulated  in  the 
nature  of  owelty;  nor.  in  the  absence  of  a 
contract  to  that  effect,  would  a  bUl  He  to 
enforce  a  conveyance.  If  the  parties  do  not 
consummate  the  tranaactloD  by  writing,  it  is 
because  they  chose  to  do  otberwlse."  Thla 
seems  to  be  the  settled  law  In  Pennsylvania. 
In  Hank  v.  McComas,  98  Ind.  400,  a  case  In 
which  a  mother  and  son  had  made  a  parol 
partition  of  land,  under  circumstances  very 
much  like  the  case  at  bar,  and  under  the 
terms  of  which  partition  the  son  remained 
In  possmsion  of  the  part  allotted  to  him  un- 
der'the  parol  agreement,  the  court  said:  "He 
did  not  take,  but  kept,  xtossession  of  the  par- 
cel allotted  him  in  pursuance  of  such  parti- 
tion. Does  this  make  any  difference?  We 
think  not.  Retaining  possession  and  making 
the  improvements  are  snfflclent  to  render  the 
partition  valid  as  to  him.   Strictly  speak- 


ing, a  tenant  In  common,  upon  partition, 
does  not  take,  but  retains,  possession  of  the 
parcel  allotted  him.  In  contemplation  of 
law,  all  are  in  possession,  and,  when  a  divi- 
sion is  made,  each  retains  the  portion  al- 
lotted htm.  Such  possesion  becomes  exclu- 
sive, and  In  that  sense  be  takes  possession, 
but  not  in  the  sense  of  actually  taking  pos- 
session of  land  to  which  before  that  time 
he  had  no  claim.  Nor  does  the  law  require 
Mich  possesaion  to  be  taken.  If  it  did,  par- 
tltlcm  of  land  actually  occupied  by  the  ten- 
ants could  not  be  made  by  parol.  All  that 
Is  required  Is  a  several  occupancy  in  accord- 
ance with  the  division  made.  This,  when 
followed  by  snch  improvements  as  were 
made,  will,  according  to  all  the  authorities, 
render  tiie  ^rtttion  binding.  Tomlln  v.  HU- 
yard,  43  111.  302;  Manly  v.  Pettee,  88  UL 
128;  Piatt  v.  Hubbell,  5  Ohio,  243;  Freem. 
Goten.  I  402.  In  addition  to  this,  upon  the 
faith  of  such  partition,  the  improvements 
were  made  with  the  knowledge  and  consent 
of  the  widow,  who  encouraged  her  son  to 
make  a  portion  of  them.  Under  such  cir- 
cumstances, upon  the  plainest  principles  at 
eqnlty  -trnd  good  conscience,  she  was  there- 
after estopped  to  dispute  the  validity  of  such 
parol  itartitlon,  and  the  appellees,  who  claim 
through  her,  are  likewise  estc^tped."  In 
Rountree  v.  Lane  (8.  G.)  10  S.  E.  941,  the 
court  says:  "We  do  not  think  it  necessary 
to  go  Into  the  question  as  to  what  estate  the 
Burkbalter  deed  gave  to  Mrs.  Lane.  AMum- 
ing,  as  tbe  plaintiffs  contend,  that  It  only 
gave  a  life  estate,  with  remainder  over  to  her 
heirs  or  purchasers,  we  see  no  reason  to 
doubt  that,  after  the  death  of  Mrs.  Lane, 
her  children,  all  being  alive  and  of  full  age. 
could  ^ect  an  oral  partition  among  them- 
selves; each  one  having  his  or  her  parcel 
marked  out  by  a  plat,  giving  the  metes  and 
bounds,  and  the  parties  being  placed  In  ex- 
clusive possession  of  the  parcels  assigned  to 
them,  respectively.  In  Kennemore  v.  Kenne- 
more,  26  S.  C.  251.  1  S.  E.  881,  it  was  held 
that  a  parol  partition  Is  binding  upon  the 
parties  if  there  Is  sufficient  proof  of  part 
performance  to  take  the  transaction  out  ot 
the  statute  of  frauds';  and  'actual  posses- 
sion is  deemed  tbe  most  satisfactory  evi- 
dence of  part  performance,'  etc.  The  master 
found,  and  tbe  circuit  judge  concurred  with 
him,  that  there  had  been  an  oral  partition 
between  all  the  Lane  heirs,  and  that  each 
one  was  placed  In  exclusive  possession  of  the 
parcel  assigned  to  him  or  her."  In  Wild^ 
V.  Bonney'e  Lessee,  31  Miss.  644,  it  Is  said: 
"The  only  question,  then,  upon  which  the 
competency  of  this  evidence  depends,  is 
whether  It  Is  competent  to  show  a  partition 
by  parol,  between  copartners  or  tenants  In 
common.  And  there  can  be  no  doubt  but 
that  such  an  agreement,  when  carried  out  by 
the  parties  taking  possession  In  severalty.  Is 
valid,  and  effectual  to  conclude  tbe  rights  of 
the  others  against  the  respective  parties  so 
holding  In  severalty."   See  authorities  cited. 
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In  HaKcn  t.  Barnett,  50  Mo.  506,  the  supreme 
court  stated  the  rule  In  Huch  cases  as  fol- 
lows: "Although  a  parol  partition  Is  good 
between  the  parties  when  accompanied  by 
possession,  yet  the  equitable  title  only  pass- 
es, which  by  adverse  possession  may  rli>en 
Into  a  legal  estate;  and  a  party  to  such 
agreement  has  a  right  to  have  the  parol 
agreement  confirmed  by  a  decree  vesting  In 
falm  whatever  title  the  other  party  had  In 
the  premises."  In  17  Am.  &  Eng.  Enc.  Law. 
p.  658,  where  the  Question  under  discussion 
Is  treated,  we  find  this  language:  "That  a 
parol  partition,  carried  out  and  followed  by 
actual  possession  in  severalty,  of  the  several 
parcels,  Is  valid,  and  will  be  enforced,  not- 
withstanding the  statute  of  frauds,  on  the 
theory  that  It  has  been  removed  from  Its  op- 
eration by  part  performance,  is  growing  In 
favor,  and  now  seems  to  have  been  adopted 
by  &  large  majority  of  the  courts."  See 
large  number  of  authorities  cited  in  foot- 
notes. Some  of  the  authorities  cited  go  to 
the  extent  that  the  parties,  by  such  parol 
partitions,  acquire  not  only  the  equitable,  but 
the  legal,  title  aa  well,  against  their  coten- 
antB.  But  It  is  not  necessary  in  this  case  to 
decide  that  question.  The  district  court  evi- 
dently followed  the  doctrine  so  well  stated 
In  Hazen  t.  Bamett,  quoted  above,  that  the 
equitable  title  only  passed  by  the  par(A  imr- 
tltlon  found  to  have  beoi  made  by  the  par- 
ties of  the  several  parts  of  the  land  allotted 
to  each,  and  that  each  party  to  that  parol 
partition  or  ngreem^t  bad  "a  right  to  have 
the  parol  agreement  confirmed  by  a  decree 
resting  in  him  whatever  title  the  other  party 
had  In  the  premises."  In  the  light  of  the 
above  anthorltieB,  we  discover  no  error  In 
the  action  of  the  court  This  conclusion  ren- 
ders it  unnecessary  to  treat  other  errora  as- 
signed, as  they  are  Involved  In,  and  depend- 
ent upon,  the  quMtlon  of  law  already  dis- 
cussed. The  order  and  decree  appealed 
from  are  afllrmed. 

DB  WITT  and  HUNT,  JX,  concur. 


SAPELT  V.  CALDWELL  (PIONEER 
BCILDIXG  &  LOAN  ASS'N. 
Intervener). 

(Supreme  Court  of  Montana.    Nov.  25,  1895.) 

PaKTIBS  —  I^TERVKN'TIOV  AFTEB  DEFAULT  OT 

Answer. 

Under  Code  Civ.  Proc.  1887,  5  24.  provid- 
\ne  that  nnj'  norsou  may  intervene  before  the 
triat  of  an  action,  a  party  cannot  intervene  aft- 
er a  default  for  want  of  an  answer  has  been 
entered  and  has  not  been  set  aside. 

Appeal  from  district  court,  Gallatin  cotmty; 
F.  K.  Armstrong,  Judge. 

Action  by  George  R.  Safely  against  White 
GaldwdL  B.  £].  Vaile,  to  whose  rights  the 
Pioneer  BnUdlng  A  Loan  Association  ancceed- 
ed,  made  ^plicatlcai  to  Intervene.  A  demur- 
rer to  the  complaint  In  Interrentloa  was  sus- 


tained, and  the  PIodgct  BoUding  ft  Loan  A»- 

Boclatlon  appeals.  Affirmed. 

Plaintiff,  Safely,  commenced  tbis  action 
against  the  sheriff,  ^lonwitirtjng  that  he  pay  to 
him  mon^  In  his  (the  sberllTs)  bands,  collect- 
ed by  the  sheriff  on  a  judgment  which  had 
been  assigned  by  the  judgment  creditor,  R.  L. 
Noe,  to  tfala  plaintiff.  The  default  of  the  de- 
fendant, the  sheriff,  was  duly  entered  on  the 
Sth  of  June.  On  the  6th  of  June,  B.  £.  Vaile 
made  application  to  Intervene.  The  rights  ot 
V^le  were  afterwards  assigned  to  the  Pio- 
neer Building  &  Loan  As80ciatl<Hi,  wtUch  now 
appears  upon  the  records  as  Int^rener.  To 
the  complaint  In  Intervention  a  demurrer  was 
sustained,  and  Judgment  entered  for  plaintiff. 
Safely.    The  intervener  appeals. 

John  A.  Lace,  for  appellant.  Sutton  4 
Tbreshor,  for  respcmdent. 

DE  WITT,  J.  (after  stating  the  facts).  We 
are  of  opinion  that  the  complaint  in  Interven- 
tion was  not  filed  in  time.  Section  24,  Code 
Civ.  Proc.  1887,  provides  that  "any  person 
may  before  the  trial  Intervene  in  an  action  or 
proceeding,"  etc.  We  think  that,  In  the  sense 
Intended  by  this  statute,  the  Intervener  in  this 
case  did  not.  In  effect,  Intervene  before  the 
trial.  It  Is  true  that  no  trial  was  had  be- 
tween the  original  parties,  for  the  reason  that 
the  original  defendant  defaulted.  Tills  deteult 
has  never  been  opened.  It  still  stands.  It 
was  held,  in  Tompson  v.  Lumber  Ca  (Wash.) 
30  Pac.  741,  that  a  onnplaint  in  Intervention 
was  in  time  if  It  were  not  filed  until  after  a 
motion  for  default  had  been  made.  Bnt  In 
the  case  at  bar  there  was  more  than  a  motion 
for  default.  Tbe  deftiult  had  been  entered. 
The  actl(Hi  was  upon  a  simple  money  demand 
for  funds  alleged  to  be  in  the  hands  of  the  de- 
fendant and  belonging  to  the  plaintiff.  In 
a  case  of  this  nature,  If  no  answer  is  filed 
within  the  time  specified  In  the  summons,  the 
clerk  shall  enter  the  default  of  the  defendant 
Code  Civ.  Proc.  §  245.  In  this  case  more 
formality  was  observed  than  was  required  by 
the  statute.  The  default  was  entered  in  court 
The  statute  (section  245,  supra),  further  pro- 
vides that  Immediately  upon  the  entering  of 
such  default,  the  clerk  shall  enter  judgmoit 
for  the  amount  specified  In  tbe  summons.  In 
this  case  the  judgment  was  to  follow,  <tf 
course,  upw  the  default  Nothing  remained 
to  be  done  but  the  ministerial  act  of  the  cierk. 
No  trial  was  to  be  had.  It  was  dispensed 
with  by  the  default  The  clerk  enters  a  Judg- 
ment, after  a  trial.  Just  as  he  does  after  a  de- 
fault If  the  Intervention  must  take  place  be- 
fore trial,  we  think  the  ajdrit  of  the  statute 
is  that  It  should  also  take  i^ace  before  that 
ijappens  which  takes  the  place  of  a  trial,— 
ibat  is  to  say,  before  tbe  default,  and  where 
the  default  is  undisturbed.  It  is  said.  In  Pcmu. 
Rem.  S  416:  "Passing  to  the  Codes  of  Iowa 
and  California,  we  see  that  intervening  rises 
at  once  Into  a  proceeding  of  great  ImportanoeL 
It  may  be  resorted  to  in  any  and  all  actions, 
and  at  ev&ry  stage  in  the  action  prior  to  the 
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commeDcement  ot  the  trial."  Again  we  find, 
In  the  same  book  (pa«e  492):  "As  to  the  pro- 
viBlon  that  the  Intervener  has  no  right  to  de- 
lay, it  has  been  held  that,  in  genera),  he  can- 
not intervene  after  the  cause  bas  been  submit- 
ted to  the  court  for  decision.  Teaehoat  v. 
Railway  Co.,  75  Iowa,  722,  38  N.  W.  145." 
In  the  case  at  bar,  the  case  had  gone  farther 
than  a  submission.  All  had  been  accomplish- 
ed which  could  have  been  attained  by  a  trial 
and  verdict  If  the  default  had  been  inad- 
vertently ent»^,  or  by  reason  of  an  excus- 
able neglect  of  the  defendant,  an  application 
to  open  the  default  could  have  been  made  on 
the  statutory  grounds,  and.  If  granted,  the  In- 
tervener would  have  had  opportunity  to  ap- 
pear. But  this  was  not  done.  The  default 
remained.  The  intervener  appeared  only  aft- 
er the  default,  and  when  nothing  remained 
but  to  enter  judgment,  Just  as  nothing  would 
I  remain  but  to  enter  Judgment  after  a  trial 
I  had.  No  collusion  was  claimed  between  the 
'plaintiff  and  original  defendant  In  fact,  the 
showing  was  that  there  was  no  collaslon.  We 
are  of  the  opinion  that  the  intervener  did  not 
Intervene  within  the  time  contemplated  by  the 
'spirit  of  the  statute.  Code  CIt.  Proc.  1887, 
I  24.    Judgment  is  affirmed, 

I  PEMBEBTON.  C,  J.,  and  HUNT,  J.,  con- 
cur. 


ALDBITT  et  al.  T.  PANTON  et  at 
(Supreme  Conrt  of  Montana.    Nov.  20,  1895.) 

IiIABILITT  or  COHTKACTOB  TO  MaTBRIAL  MaH  — 

I         AsauHPTioiT  BT  OwNHR — EFrccT  or. 
j  In  an  action  by  a  material  man  against 

,a  contractor  for  lumber  furnished  for  a  hoose, 
it  is  DO  defense  that  the  owner  assamed  the 
debt,  nnlcM  there  was  a  novation  which  re- 
leased defondant 

^  Appeal  from  district  court,  Gallatin  conn- 
ty;  F.  K.  Armstroog,  Judge. 

Action  by  Aldritt  ft  Go^ide  agaltut  Maud 
K.  Fanton  and  others.  Prom  a  Judgment  for 
defendants,  plaintiffs  appeal.  Bewaed  in 
part 

Staats  ft  Bolloway,  for  appellants.  Sutton 
ft  Tbreeher  and  Luce  ft  Luce,  for  respond- 
entfl. 

DB  WITT,  J.  This  acticm  was  brought  by 
the  plaintiffs  to  obtain  a  Judgment  against 
defendant  Noe  for  lumbw  furnished  to  him. 
as  a  contractor,  for  use  in  a  house  which  he 
was  erecting  for  defendants  Maud  and  Sam- 
uel Panton,  and  for  f<H-eclosure  of  a  lien  up- 
on said  house.  The  defendants  the  building 
association  and  Noe  filed  separate  answers. 
The  case,  as  against  them,  was  tried  to  the 
court  without  a  Juiy.  The  court  found  In 
favor  of  the  defendants.  The  Important 
question  of  fact  In  the  case  was  as  to  the 
time  of  filing  the  notice  of  Hen.  Whether  It 
were  in  time  depended  upon  whether  or  not 
the  laot  Item  was  furnished  upon  June  6, 
181^  If  the  Item  of  June  5th  was  a  bona 


fide  one,  then  the  lien  accrued.  There  was 
considerable  testimony  upon  this  question, 
and  la  reading  tlie  whole  thereof  we  are  en- 
tirely satisfied  that  the  evidence  was  suffi- 
cient to  Justify  the  district  court  in  believ- 
ing that  the  furnlsblng  of  this  small  item  of 
lumber  on  Jtme  5th,  which  Item  was  simply 
about  80  cents  worth  of  boards,  was  simply 
a  subterfuge  for  securing  a  lien.  But  for 
this  Item  the  time  to  file  notice  of  lien  had 
expired.  The  house  was  practically  com- 
pleted. There  is  some  little  conffict  in  the 
testimony  whether  It  were  wholly  completed. 
There  seems  to  be  sufficient  In  the  testimony 
to  sustain  the  conclusion  that  this  small  Item 
of  lumber  was  not  genuinely  (xr  In  good  faith 
furnished  for  the  building.  The  district 
court  having  itassed  upon  that  questl(m  by 
its  decision,  we  will  not  review  It  The  Judg- 
ment must  be  affirmed  In  so  far  as  it  denies 
the  Hen.  But  the  action  was  also  against  the 
defendant  Noe  on  an  account  for  the  lum- 
ber. Lumber  Co.  r.  Davie,  13  Mtait  77,  32 
Pac.  282.  Defendant  Noe,  In  hie  answer,  ad- 
mitted a  portion  of  the  indebtedness,  but 
pleaded  that  the  same  was  assumed  by  de> 
fendant  Pant(m.  Upon  this  question  of  the 
assumption  by  Panton  of  the  indebtedness 
there  Is  also  some  ctrnfllct  in  the  testimony. 
Bat  the  court  does  not  seem  to  have  tuised 
its  judgment  in  favor  of  Noe  upon  the 
Srround  that  there  had  been  a  novation,  and 
Noe  bad  been  thereby  relecued.  If  Noe  had 
not  been  released,  he  was  subject  to  a  pe> 
sonal  Judgment  for  an  indebtedness,  In  some 
amount  We  cannot  order  Judgment  upon 
this  branch  of  the  case,  but  are  obliged  to 
remit  the  case  for  new  trial.  The  Judgment 
in  favor  of  the  Pioneer  Building  &  Loan  As- 
sociation will  be  affirmed.  The  Judgment  in 
favor  of  K.  D.  Noe  must  l>e  reversed,  and  a 
new  trial  ordered.  Lumber  Co.  v.  Davie,  13 
Mont  77,  32  Pac.  282;  Dulgnan  t.  Giub,  16 
Mont.  — ,  40  Pac.  294. 

PBMBEBTON.  C  J.,  and  HUNT,  J.,  con- 
cur. 


CBI88WBLL  T.  MONTANA  OBNT.  BT. 
CO. 

(Snpreme  Court  of  Montana.    Nov.  26,  188S.) 

MaBTBR  AHO  BBRVAST  — RaILBOID  COHPIMIBS  — 

Action  fob  Pbrsonal  Injuries— Evidshob 
— Nboliobkcr — Fellow  Sbrvabtb. 

1.  Evidence  that  plaintiff  was  employed  by 
the  officers  of  defendant  railroad  company,  that 
he  was  paid  by  defendant,  and  that  the  bulle- 
tins posted  on  the  bulletin  lioards  at  stations 
on  the  road  sliowed  that  defendant  was  operat- 
ing the  road,  is  snfficient  to  show  that  the  road 
was  operated  by  defendant  so  as  to  reader  It 
liable  for  injuries  to  plaintiff. 

2.  A  conductor.  In  running  his  train  into 
the  depot  yard  at  night,  without  a  headlight 
or  without  sending  a  flagman  to  see  if  the  track 
is  clear,  as  required  by  the  rules  of  the  com- 
pany, is  npgilgent. 

3.  Both  the  conductor  and  engineer  of  a 
train  are  ttie  superiors  of  a  brakeman  on  the 
same  traio,  within  the  meaning  of  Comp.  St 
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1887,  p.  817,  S  697.  providing  that  "the  liability 
of  the  corporation  to  a  servaat  or  employfi  act- 
ing under  the  orders  of  his  superior  shall  be 
the  aame  in  case  of  injury  sustained  by  default 
or  wrongful  act  of  his  superior  or  to  an  einploy6 
not  appointed  or  controlled  by  him,  as  if  gnch 
■errant  or  employd  were  a  pasBenger." 

Appeal  from  district  court,  GaBcade  coun- 
ty; G.  H.  Bentcm,  Judge. 

Actlmi  by  Charles  €>.  Grlsswell  against  the 
Montana  Central  Railway  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

This  is  an  actum  for  damages  for  peiwmal 
injuries.  PlalntUf  alleges  substantWly  In 
bis  complaint  that  abont  the  5th  day  of  No* 
vember,  1892,  he  was  employed  by  defwdr- 
ant  as  head  brakeman  on  Its  fr^ht  train; 
that  the  defendant  was  at  the  time  operat- 
ing a  railroad,  and  mnnlng  Its  fr^ht  trains 
orar  Its  road  ttom  Havre,  In  Ctaotean  coun- 
ty, westward  to  and  b«yond  the  city  of 
Great  Falls,  In  Cascade  county,  Mont;  that 
It  wui  the  duty  ot  the  defendant  to  supp^ 
Its  train  and  engine  with  a  proper  headlight, 
nmnlng  In  the  nighttime;  that  the  defend- 
ant failed  and  neglected  to  so  sup^y  the 
train  and  engine  attached  thereto,  on  which 
plaintlft  was  employed  and  working,  with 
such  headlight;  that  it  was  the  duty  <rf  the 
defendant  to  see  that  Its  train,  before  va- 
terlng  its  yaxA  limits  at  the  dty  of  Great 
Falls,  came  to  a  foil  stop^  and  to  send  oat  a 
flagman  to  ascertain  If  the  track  was  clear 
for  the  entrance  of  the  train  upon  which 
plaitttlfl  was  so  employed;  that  the  de- 
fendant neglected  and  failed  to  do  any  of 
said'  things,  and  failed  and  n^lected  to 
give  any  signal  or  notice  nt  Its  entrance  In- 
to Its  yard  limits  at  the  city  <^  Great  Falls; 
that  it  was  the  duty  of  tlie  d^endant  not  to 
permit  any  switch  oogine  to  be  upon  Its 
main  track  in  said  yard  at  said  time,  or  to 
permit  such  switch  engine  to  run  at  a  great- 
er rate  of  speed  thsji  six  miles  per  hour 
within  said  yards,  and  that  It  was  the  du^ 
oi  the  defondant  to  provide  said  switch 
engine  with  competent  and  efficient  em- 
ploy^  and  operattves;  that  said  defendant 
wh(rily  failed  and  neglected  to  perform  its 
said  duties,  and  negligently  permitted  a 
switch  engine  to  be  upon  the  siUd  main 
track  at  the  time  the  train  upon  which 
plaintiff  was  employed  was  entering  the 
yard,  and  negligently  permitted  said  switch 
engine  to  be  run  at  a  high  and  dangerous 
rate  of  speed,  and  negligently  had  In  charge 
trf  and  (^)eratlng  said  switch  raiglue  an  en- 
gineer, who  was  Incompetent,  and  that  all 
of  s^d  facts  were  known  to  defendant; 
that  while  plaintiff  was  engaged  In  the  per- 
formance of  hlB  duties  as  such  brakeman, 
in  accordance  with  liie  dlrectltma  given  by 
defendant,  said  switch  engine  came  through 
the  yards,  upon  the  main  track,  at  a  high 
and  dangerous  rate  of  speed,  and  ran  Into 
and  against  the  train  upon  which  the  plain- 
tiff was  employed,  crushing  said  train,  and 
throwing  the  plaintiff  therefrom,  and  tliat 


by  reason  thu%of  plaintiff  sustained  the  In- 
juries for  which  this  suit  is  brought  The 
defendant.  In  Its  answer,  dmies  that  It  was 
the  owner  of  or  operatlns  a  railroad  from 
Havre  westward  to  the  city  of  Great  Falls 
at  the  time  and  as  alleged  by  plaintiff;  de- 
nies that  plaintiff  was  In  Its  employ  at  the 
time  he  \ras  Injured,  or  at  all;  but  all^iea 
that  the  plaintiff  was  In  the  employ  of  the 
Great  Northern  Railway  Company  when  lie 
received  his  Injuries,  and  alleges  that  the 
switch  engine  mentioned  In  the  com^aint 
was  being  (grated  by  tba  Great  Northern 
Batlwv  Company,  and  that  the  engineer 
and  employee  in  charge  thereof  were  also 
in  the  employ  of  said  Great  Nortliem  Ball- 
way  Company.  Defendant  alleges  that 
when  the  train  on  which  plaintiff  was  em- 
ployed left  Havre  for  Great  Falls  It  was 
supplied  with  a  proper  headlight  but  ad- 
mits that  before  the  train  arrived  at  the 
yard  Umlts  at  Gi«at  Falls  the  headlight  be- 
came broken,  defective,  and  darkoied,  but 
denies  that  It  became  so  by  the  negligence  of 
the  defendant,  and  says  that  before  the  ar- 
rival of  the  train  at  Great  Falls,  and  befwe 
the  c<4Usl(m  with  the  switch  engine.  It  had 
been  put  in  as  good  cwdltlon  as  possible,  and 
says  that  the  headlight  at  tJie  time  ot  the  «A- 
llsion  was  suffldeDt  to  give  notice  to  englneen 
and  others  operating  said  switch  engine  at 
the  presence  of  said  train  on  the  main  track. 
The  defendant  admits  the  coUlskHi  mentioned 
in  the  comi^int,  but  says  it  was  caused  whol- 
ly by  tbe  negligence  of  the  engineer  in  cbarge 
of  the  switch  engine,  who,  It  all^ea^  was  a 
fdlow  servant  of  plaintiff,  in  tiie  same  com- 
mon employment.  The  defendant  also  al- 
leges that  the  Injuries  at  plaintiff  were  the  re- 
sult of  his  own  cardesmesB  and  negligenca 
The  new  matter  set  tq»  In  the  answer  is  de- 
nied by  plaintiff's  rqidication.  The  case  was 
tried  with  a  jury,  who  returned  a  verdict  for 
the  plaintiff.  The  judgment  was  rendered  (or 
the  plaintiff  in  accordance  with  the  verdict. 
From  tills  judgment,  and  an  order  denying  a 
new  trial,  this  appeal  la  prosecuted. 

A  J.  Shores,  for  appellant  Geo.  F.  Sbelton 
and  Laigent  &  Huutoon,  toe  respondent. 

PEMBERTON,  0.  J.  (after  stating  tbe 
facts).  The  defendant  cMtends  that  the  court 
otred  In  submitting  to  tbe  jury  the  questlm 
whether  the  defendant  or  tiu  Great  Northern 
Railway  Company  was  operating  that  part 
of  the  railroad  involved  In  this  controverBy 
at  the  time  plaintiff  was  injured,  and  that 
tbe  court  having  submitted  the  question,  the 
evidence  did  not  warrant  the  finding  of  the 
jury  that  the  d^mdant  was  operating  it 
This  was  an  issue  raised  by  the  pleadings. 
The  plalntlfl  alleged  In  his  comidaint  tliat  the 
defendant  was  (qwrating  tbe  road,  and  the 
defendant  In  Us  answer,  dented  It,  and  al- 
leged affirmatively  that  the  Great  Norttmn 
Railway  Com^ny  was  opmtlng  the  line  at 
the  time  of  the  injury.  So  we  think  tho* 
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was  not  only  no  enor  In  submitting  tbla  ques- 
tion ia  the  jury,  bnt  fbat,  vnder  the  pleadings, 
the  court  was  required  so  to  do.  And  In  this 
connection  It  is  proper  to  remark  that  the 
court  submitted  it  most  favorably  to  the  de- 
fendant in  tbe  instractlons  glren.  The  rec- 
ord diacloees  some  conflict  In  the  evidence  up- 
on which  tbe  Jury  acted  in  arriving  at  the 
conclusion  tiiat  the  defendant  was  operating 
the  road  at  the  time  In  controversy.  But  It 
seems  to  be  unnecessary  to  aotlce  at  l«igtb 
this  conflict  In  the  evidence.  It  Is  evident 
that  the  plaintiff  was  employed  by  the  au- 
thorized officers  of  the  defendant  compai^; 
that  he  was  paid  the  defendant  for  his 
services;  that  the  posted  orders  and  bulletins 
fn  tbe  bulletin  books  at  tbe  stations  on  the 
road  showed  that  the  defendant  was  operat- 
ing the  road,  thnmgb  its  officers,  at  che  time 
In  controversy.  It  may  be  true  that  there 
was  Bome  private  arrangement  between  tbe 
two  companies  by  which  tbe  defendant  was 
operating  the  road  for  the  Great  Northern 
Railway  Company.  If  so,  it  does  not  appear 
that  the  plaintiff  had  any  knowledge  thereof; 
nor  do  we  think  he  should  be  bound  thereby. 
In  view  of  tbe  uncontradicted  fact  that  be 
was  employed  and  paid  by  the  defendant, 
and  that  so  many  material  facts  and  circum- 
stances disclosed  by  tbe  evidence  Indicated 
to  him  and  the  public  that  the  defendant  was 
operating  the  road.  "We  are  of  opinion  that 
there  is  sufficient  evidence  to  support  the  ver- 
diet  in  this  respect.  And  besides,  tbe  dis- 
trict court  passed  upon  this  question  on  the 
motion  for  new  trial,  and  we  see  no  abuse 
of  discretion  In  its  ruling  to  justify  us  in  re- 
versing Its  action.  We  think  It  clearly  ap- 
pears that  tbe  Injuries  received  by  plaintiff 
resulted  fi-om  the  negligent  manner  of  operat- 
ing the  train  on  which  he  was  employed. 
The  train  had  no  headHght,  or  at  least  no 
sufficient  one.  The  conductor,  knowing  the 
defective  condition  of  the  headlight,  should 
have  wired  from  Floweree,  a  stntion  on  the 
road,  to  Oreat  Falls,  the  headquarters,  for 
permission  to  bring  In  his  train  wlthont  one. 
Tbe  conductor,  on  arriving  at  the  yard  Mmlta 
at  Great  Falls  without  a  headlight,  should 
have  sent  out  a  flagman  to  see  that  the  main 
track  was  clear  before  entering.  The  evi- 
dence warranted  the  finding  of  the  jury  that 
there  was  negligence.  The  question  whether 
these  acts  were  the  negligent  acts  of  the  de- 
fendant, or  whether  the  defendant  is  respon- 
sible for  such  nets  of  negligence,  will  be  dis- 
cussed herenftcT. 

Having  arrived  at  the  p<jlnt  and  conclusion 
that  ptolntlff  was  Injured  as  a  result  of  tlie 
negligence  of  the  persona  In  charge  of  the 
train  on  which  he  was  empioyed,  we  think 
it  unneces5ar>-  to  discuss  the  questions  raised 
as  to  the  negligence  of  the  engineer  of  the 
Bvrttch  engine  which  ran  Into  the  train  on 
which  plalnttff  vran  employed,  and  which 
caused  the  collision  from  which  lil»  Injuries 
resulted,  espednlly  so  as  it  Is  Inferable  from 
the  evidence  that  there  would  not  have  been 
v.42F.no.7 — 49 


a  collision  if  the  train  on  which  plaintiff  was 
working  had  been  supped  with  a  headlight 
Tt  is  fair  to  conclude  from  the  evidence  that 
fbe  engineer  of  tbe  awltcb  engine  could  and 
'vould  aave  seen  the  train  on  the  main  track 
which  lie  ran  Into  if  it  bad  had  a  headlight 
Hils  strengthens  our  view  that  plaintiff's  in- 
juries sre  attributable  to  the  negHgence  of 
the  persons  in  charge  of  tbe  train  on  which 
he  was  employed. 

The  really  serious  and  Important  questions 
which  confront  us  on  this  ai^>eal  are  those  In- 
volved In  the  settlemmt  of  the  law  applicable 
to  the  case  tbe  district  court.  Tbe  de- 
fendant  requested  the  court  to  give  to  the 
jury  tbe  f<dIowlng  InstructionB:  "(11)  Where 
a  person  enters  into  the  service  of  the  rail- 
road company  he  tbereig'  underta^  to  run 
all  the  ordinary  risks  to  tbe  employment,  in- 
cluding hU  own  negKgmee  or  utukO^lneM 
arid  that  of  Ait  ftUow  tonantt  vho  are  en- 
gaged in  (he  aame  Hno  of  dvfjf,  provided  the 
company  has  takm  reasonable  care  and  pre- 
caution in  engaging  and  retaining  competent 
servants  to  discbarge  tbe  duties  assigned  to 
them.  (12)  If  you  believe  from  the  evldraice 
that  at  the  time  of  tbe  accident  In  question 
the  plaintiff  was  in  the  employ  vt  tbe  defend- 
ant aa  a  brakeman  on  one  of  ita  freight 
trains,  and  that  while  so  emidoyed,  and  In 
the  line  of  bis  duties,  he  received  an  Injury 
resulting  from  the  negligence  or  want  at 
ordinary  care  of  the  en^neer  In  charge  of 
tbe  locomotive  which  was  drawing  the  train 
upon  which  the  pltintiff  was  employed,  then 
the  court  Instructs  you.  as  a  matter  of  law, 
that  the  plaintiff  and  such  engineer  were  fel- 
low servants  In  tbe  same  grade  or  line  of 
service  within  the  meaning  of  tbe  law;  and 
the  defendant.  If  otherwise  without  fiiult, 
would  not  be  Uable  for  such  Injury."  The 
court  modlfled  tbe  first  of  these  instrucUons 
by  striking  out  the  words  In  Italics,  and  re- 
fused the  second  altogether.  We  presume  the 
court  struck  out  of  tbe  first  Instruction  tbe 
words  "inchidlng  his  own  negligence  or  nn- 
Hkillfulness"  for  the  reason  that  the  instruc- 
tions given  by  the  court  fully,  and  favorably 
to  the  defendant,  covered  the  ground  of  the 
plaintiff's  own  negligence  and  unsklllfulness. 
The  court  stmck  out  of  said  Instruction  the 
words,  "and  that  of  his  fellow  servants  who 
are  engaged  In  the  same  line  of  duty,"  and 
refused  tbe  second  instruction,  on  account  of 
the  court's  view  of  the  law  governing  the 
case.  This  action  of  tbe  court  is  assigned  as 
error.  The  action  of  the  court  in  respect  to 
these  instructions  was  confessedly  based  upon 
the  opinion  ttint  section  W7,  p.  817,  Comp. 
St.  1S87,  which  rends  as  follows:  **Tbat  In 
every  case  the  liability  of  the  corporation  to  a 
servant  or  employe  acting  under  the  orders 
of  his  superior,  shall  be  the  same  In  case  of 
injuo'  sustained  by  default  or  wrongful  act 
of  his  superior,  or  to  an  employf^  not  appoint- 
ed  or  controlled  him  as  if  such  servant  or 
employ^  were  a  passenger,"— constituted  the 
law  fixing  the  liability  of  the  defendant  In 
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the  case,  and  that  the  declaratloDS  of  law  as 
requested  were  In  conflict  with  that  statute. 
This  statute  is,  therefore,  brought  before  this 
court  for  the  flrst  time  for  judicial  Interpreta- 
fion.  The  counsel  for  the  defendant  contends 
that  under  the  common  law  the  defendant 
corporation  had  performed  Its  whole  duty  to 
the  plaintiff  as  its  employe  when  it  had  used 
ordinary  and  reasonable  care  In  providing  (1) 
safe  machinery,  (2)  furnishing  a  safe  place 
to  work,  and  (3)  competent  fellow  servants  to 
prcsecute  the  common  employment;  and  that 
the  statute  In  question  does  not  increase  or 
change  the  defendant's  liability  at  common 
law;  that  it  does  not  change  the  common  law 
In  relation  to  fellow  servants;  that  It  does 
not  establish  the  superior  servant  doctrine 
and  enlarge  the  common-law  liability  of  the 
defendant  in  any  respect,  and  was  not  so  In- 
tended by  the  legislature. 

The  learned  counsel  of  def^dant,  in  his 
able  and  exhaustive  brief,  has  cited  numer- 
OQB  authorities  In  support  of  the  common- 
law  rule  applicable  In  such  cases;  but  these 
anthoritles  do  not  attempt  to  discuss  the 
effect  of  such  legislation  as  Is  here  involved 
upon  the  common-law  rule.  It  cannot  be 
disputed  that  the  common-law  rule  has  been 
modified.  If  not  changed,  both  In  England 
and  In  many  of  the  American  states,  by  re- 
cent legislation  on  the  subject.  So  we  think 
we  may  omit  a  discussion  of  the  common- 
law  rule,  and  look  to  the  course  and  effect  of 
modem  legislation  on  this  subject  Beach, 
In  his  work  on  Contributory  Negligence  (sec- 
tion 376),  says:  "It  became  evident  early 
in  the  course  of  the  development  of  the  law 
upon  this  point  that,  in  order  to  preserve  to 
the  employe  any  vestige  of  the  right  of  ac- 
tion which  the  common  law  gave  him 
against  his  employer,  in  a  proper  case,  for 
personal  injuries  attributable  to  the  negli- 
gence of  another,  and  received  in  the  course 
of  the  common  employment,  the  tendency 
to  extend  the  rule  which  had  Its  inception  In 
England  in  the  case  of  Priestley  v.  Fowler, 
3  Mees.  &  W.  1,  and  In  the  United  States  In 
the  early  cases  of  Murray  t.  Railroad  Co., 
1  McMast  R.  E.  Law,  385,  and  Farwell  v. 
Railroad  Co.,  4  Mete.  (Mass.)  49,  and  under 
the  operation  of  which  the  defense  of  a  com- 
mon employment  had  come  to  be  ui^ed  to 
the  practical  destruction  of  all  such  rights 
of  action,  would  have  to  be  checked,  and 
could  only  be  checked,  by  legislation.  Ac- 
cordingly, on  the  7th  of  September,  1880, 
parliament  changed  the  law  of  England  by 
passing  the  employers*  liability  act  (43  &  44 
Vict.  c.  42),  which,  pending  its  final  enact- 
ment, was  popularly  known  as  the  'Glad- 
stone Bill,'  and  which,  at  the  time,  attracted 
much  attention,  both  here  and  in  England." 
Section  377  of  the  same  work  contains  a  re- 
sume of  this  act  of  parliament,  and  subdi- 
visions 2  and  3,  as  the  author  has  subdivided 
the  act,  are  instances  In  which  the  master  is 
liable  for  Injuries  received  by  a  servant 
from  the  negligence  of  a  superior.  These 


subdivisions  are  as  follows:  "(2)  By  reason 
of  the  negligence  of  any  person  intrusted 
with  superintendence.  (3)  By  reason  of  the 
negligence  of  any  superior  woriEman  whose 
orders  the  injured  person  was  bound  to 
obey."  The  same  author,  in  section  379, 
says:  "Comparatively  recent  legislation  In 
several  of  the  states  of  the  Union  has  In 
some  degree  modified  for  us  In  this  country 
the  rule  of  nonliability  which  the  courts  of 
every  jurisdiction,  as  we  have  seen,  have 
nnlformly  declared.  In  California,  Dakota, 
Georgia,  Kansas,  Iowa,  Mississippi,  Mon- 
tana,  Rhode  Island,  Wisconsin,  Wyoming, 
Alabama,  Massachusetts,  and  Missouri,  stat- 
utes, the  substance  of  which  Is  set  out  in  the 
notes,  have  been  passed,  under  the  whole- 
some operation  of  which  the  old  rule  of  non- 
liability is  practically  abrogated.  Except  in 
California  and  Dakota,  it  may  be  said  that 
in  each  of  the  states  Just  mentioned  the  old 
rule  is  entirely  abandoned,  and  an  adequate 
remedy  provided  by  the  statutes  for  the 
proper  protection  of  railway  employes;  while 
in  California  and  Dakota  the  statutes  de- 
fine the  limit  of  liability,  and  quoad  hoc 
recognize  and  assert  the  propriety  of  legisla- 
tion upon  this  subject"  (The  statutes  of 
these  several  states  are  given  In  the  notes 
to  this  section.)  So  it  will  be  seen  that  in 
the  opinion  of  this  author  the  common-law 
rule  of  nonliability  In  snch  cases  is  practical- 
ly abrogated  by  such  legislation,  and  entirely 
abandoned  In  the  states  named,  including 
Montana,  except  In  the  case  of  Callfmila 
and  Dakota, 

But  we  are  not  without  further  light  and 
assistance  in  the  interpretation  of  the  stat- 
ute under  discussion.  It  has  been  the  sub- 
ject of  direct  construction  by  two  of  the 
most  respectible  courts  of  the  country.  In 
the  United  States  circuit  court  of  the  North- 
ern district  of  Iowa,  in  the  case  of  Rags- 
dale  T.  Ralh-oad  Co.,  42  Fed.  383,  a  case  in- 
volving directly  the  construction  of  this  stat- 
ute, and  Its  effect  upon  the  common-law  rule 
Insisted  upon  in  this  case.  Judge  Shlras,  de- 
livering the  opinion  of  the  court,  said:  "On 
part  of  plaintiff  it  is  further  claimed  that 
the  statute  of  Montana,  in  force  when  the 
accident  happened,  modifies  the  common- 
law  rule  in  regard  to  the  liability  for  the 
acts  of  fellow  servants,"  and,  after  quoting 
the  statute,  be  continues:  '*l^s  statute  does 
not  go  to  the  length  of  abrogating  the  gen- 
eral rule  that  the  master  Is  not  liable  to  an 
employe  for  the  consequences  of  the  negli- 
gence of  a  coemplc^e,  but  It  does  enact.  In 
effect,  that  a  superior  Is  not  a  coempioyft 
with  an  Inferior,  and  that  one  may  be  a  sn- 
perior,  as  compared  with  n-iother,  even 
though  the  former  does  not  control  the  lat- 
ter. The  enactment  Is  based  upon  the 
known  fact  that,  In  carrying  on  the  business 
of  railroading,  thert  are  recognized  grades 
among  the  numerous  classes  of  employ^ 
and,  while  they  are  all  working  for  a  com- 
mon master^  and  for  an  ultimate  common 
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result,  they  are  practically  not  all  coserv- 
ants.  The  present  plaintiff  was  a  fireman, 
and  his  duties  were  limited  generally  to  at- 
tending to  the  furnace  and  other  matters 
upon  the  engine.  He  did  not  belong  to  that 
class  of  employes  that  were  charged  with 
the  duty  of  controlling  the  movement  of  the 
trains.  The  answer  expressly  avers  that 
the  collision  was  caused  by  the  negligence 
of  the  officials  In  command  of  the  movement 
of  train  No.  1,  and  there  Is  no  fact  averred 
which  tends  to  show  that  as  to  them  the 
plaintiff  occupied  any  other  position  than 
that  of  an  Inferior,  within  the  meaning  of 
the  statute  of  Montana.  The  act  of  negli- 
gence set  up  In  the  answer  is  that  train  No. 
1  was  moved  past  the  telegraph  station  In 
violation  of  the  rule  of  the  company,  and 
It  is  averred  that  this  was  done  by  those  In 
command  of  such  train.  It  will  certainly 
not  be  claimed  that  a  fireman  upon  the  en- 
gine is  an  employe,  charged  with  the  control 
of  the  moving  of  the  trains,— a  duty  primari- 
ly imposed  uxwn  the  conductor;  and  it  is 
certainly  the  fair  inference  that  in  the  mov- 
ing and  running  of  trains  the  conductor  Is 
the  superior  of  a  fireman.  In  other  words, 
the  conductor,  or  party  charged  with  the 
control  of  the  train,  is  a  superior,  as  com- 
pared with  a  fireman,  within  the  meaning  of 
the  Montana  statute.  Under  this  section  the 
corporation  Is  made  liable  to  any  one  of  Its 
employes  who,  without  negligence  on  his 
part,  is  Injured  by  the  default  or  wrongful 
act  of  a  superior,  even  though  the  latter  has 
no  control  over  the  former.  Whether,  there- 
fore, the  liability  of  the  defendant  corpora- 
tion Is  to  be  determined  under  the  common- 
law  rule  or  under  the  statute  of  Montana, 
the  facts  set  forth  In  the  answer  do  not  show 
that  the  act  of  negligence  caasing  the  col- 
lision and  consequent  Injnry  to  plaintiff  was 
the  act  of  a  coemploy^,  but,  on  the  contrary. 
It  would  appear  therefrom  that  such  act  of 
negligence  was  the  act  of  the  representative 
of  the  corporation,  who  was  also  the  su- 
perior of  the  plaintiff.  This  being  the  con- 
clusion, It  follows  that  the  answer  is  in- 
sufficient, and  the  demurrer  thereto  Is  sus- 
tained." After  sustaining  the  demurrer  In 
the  case,  as  shown  above,  the  defendant 
amended  its  answer,  and  alleged  that  plaln- 
tlfTs  injuries  were  the  result  of  the  negli- 
gence of  the  engineer  of  the  train  on  which 
plaintiff  was  employed,  whereas,  in  its  orig- 
inal answer,  the  defendant  had  alleged  that 
the  injuries  of  plaintiff  resulted  from  the 
negligence  of  the  conductor  of  another  train. 
The  court  sustained  a  demurrer  to  the 
amended  answer,  and  in  doing  so  Judge 
Shiras  said:  "The  amended  answer  shows 
that  the  engineer  was  primarily  charged 
with  the  duty  of  halting  the  train  at  Ev- 
aro  station,  and  that  he  negligently  failed 
in  the  performance  of  this  duty.  It  seems 
to  me  that  the  same  rule  must  be  applied  to 
the  one  case  as  to  the  other,  and  that  the 
reasons  which  sustain  the  liability  of  the 


company  In  case  of  the  negligence  of  the 
conductor  apply  with  equal  force  to  the  neg- 
ligence of  the  engineer  when  such  negli- 
gence occurred  In  a  matter  touching  the 
actual  movements  of  the  train,  and  which 
was  at  the  time  wholly  under  the  control  of 
the  engineer.  In  such  matters  the  engineer 
represents  the  company,  and  (or  his  negli- 
gence the  company  must  respond.  The  de- 
murrer is  sustained." 

In  the  circuit  conrt  of  appeals,  Eighth  cir- 
cuit, In  Railroad  Co.  v.  Mase,  11  O.  O.  A.  63* 
63  Fed.  114,  decided  July  16,  18»4,-a  case 
Involving  directly  the  Interpretation  of  the 
Montana  statute  under  discussion,  and  Its 
effect  upon  the  common-law  rule,— Judge 
Banbom,  speaking  for  the  court,  said:  "The 
result  Is  that  the  right  of  recoveiy  In  this 
action,  if  It  exists  at  all,  must  rest  In  the 
statute  of  Montana,"  and,  after  citing  the 
statute,  proceeded  as  follows:  "This  section 
is  found  In  a  chapter  of  the  general  laws  of 
Montana  relating  to  railroad  corporations, 
and  it  seems  to  affect  the  liability  of  such 
corporations  only.  It  goes  without  saying 
that  the  purpose  of  this  statute  was  to  ex- 
tend the  liability  of  railroad  companies  to 
their  servants  for  the  negligence  of  serv- 
ants of  a  higher  grade.  It  is  equally  clear 
that  the  pronoun  'him,*  In  the  clause,  *or  to 
an  employe  not  appointed  or  controlled  by 
him,'  refers  to  the  employe's  'superior,'  and 
that  the  Intention  of  the  legislature  was  to 
extend  the  liabilities  of  the  companies  for 
the  negligence  of  superior  servants  for  the 
benefit  of  two  classes  of  employes,  viz.  those 
injured  by  the  default  or  wrongful  act  of  a 
superior  employe  under  whose  orders  they 
were  acting,  and  those  Injured  by  the  de- 
fault or  vrrongful  act  of  a  superior  servant 
who  did  not  appoint,  and  who  had  no  control 
over,  them.  The  statute  Is  inartlflclally 
drawn,  but  Its  meaning  is  not  doubtful,  and 
its  obscurity  at  once  disappears  if  the  clause, 
'or  to  an  employe  not  appointed  or  con- 
trolled by  him,'  is  transposed  to  its  gram- 
matical and  logical  position  in  the  sentence, 
and  placed  before  the  verb.  Then  the  stat- 
ute would  read:  'That  In  every  case  the 
liability  of  the  corporation  to  a  servant  or 
employ^  acting  under  the  orders  of  his  supe- 
rior, or  to  an  employe  not  appointed  or  con- 
trolled by  him,  shall  be  the  same  in  case  of 
Injury  sustained  by  default  or  wrongful  act 
of  his  superior  as  If  such  servant  or  employe 
were  a  passenger.'  Now,  the  conductor 
whose  negligence  In  leaving  the  switch  open 
caused  the  death  of  a  fireman  on  another 
train.  In  this  case,  was  the  superior  of  that 
fireman  in  the  employment  of  the  same  mas- 
ter. His  rank  or  grade  in  the  service  was 
higher.  The  fireman,  it  is  true,  was  not  act- 
ing under  his  orders,  and  was  not  one  of  the 
first  class  protected  by  the  statute,  but  he 
was  an  employe  'not  appointed  or  controlled* 
by  this  superior,  wliose  default  caused  his 
Injury;  and  he  was  clearly  one  of  the  sec- 
ond class,  to  whom  a  right  of  action  for  such 
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«  default  VftB  given  by  tUs  statute.  The  ef- 
fect of  the  statute  is  to  give  a  canse  of  ac- 
tion against  the  r^broad  company  to  eyery 
sezrant  wbo  is  liims^  without  fault,  for  the 
default  or  wrongful  act  of  any  sup^lor  serv- 
ant, whether  or  not  the  latter  appointed  or 
exercised  any  control  over  the  former  before 
or  at  the  time  of  the  infliction  of  the  injury. 
This  was  the  constmction  given  to  this  stat- 
ute by  Judge  Shiru^  of  the  Nortbem  district 
ot  Iowa,  upon  the  circuit,  and  we  have  no 
doubt  of  Its  correctness.  Bagmdale  v.  Bail- 
load  Ca,  42  Fed.  883,  38&  That  the  raU- 
road  company  would  have  been  liable  for 
any  Injury  resultiiv  to  a  passenger  on  tlie 
train  that  ran  through  the  op«i  switefa  from 
the  negligence  of  the  conductor  who  left  it 
open,  admits  of  no  discussion.  It  follows 
that  under  this  statute  and  the  stlpulati<m 
In  this  case  the  railroad  company  was  liable 
to  the  defendant  in  encw  to  the  sanie  extent 
for  the  injury  to  the  deceased  fireman  that 
it  would  hare  been  to  a  passenger,  and  on 
this  ground  the  Judgment  must  be  a^med. 
It  is  BO  ordered." 

We  think  from  the  interpretation  given  to 
the  statute  In  question  the  above  autborl- 
tles  that  it  cannot  be  doubted  that  the  com- 
mon-law  rule  contended  for  by  defendant 
was  modified  and  changed  thereby,  and  that 
such  was  the  intention  of  that  legislation. 
And  it  la  no  less  plain  that  this  statute  es- 
tablishes the  principle  that  there  is  a  differ^ 
ence  in  the  grade  of  the  employte  engaged 
in  a  common  employment,  and  gives  a  right 
of  action  to  a  servant  injured  ttmmgh  the 
negligence  of  a  superior  employA  or  servant 
against  a  master,  wh«k  such  injured  serv- 
ant Is  without  fault  or  negligence  on  hia 
part  In  view  of  the  extent  to  wfalch  the 
commourlaw  rule  has  been  canned,  the  en^ 
actment  of  such  leglslatton  is  not  surpris- 
ing, nor  are  we  prepared  to  reprobate  the 
wisdom  of  the  policy  of  eBtabllsblng  a  legis- 
lative rule  that  relaxes  the  rigor  of  the  com- 
waon  law  In  such  cases.  Having  arrived  at 
this  conclu^n,  we  see  no  errw  in  the  action 
of  the  court  In  this  respect 

The  defendant  contends  that  the  evidence 
shows  that  plaintiff  was  injured  as  a  result 
of  his  own  careleesneBS  and  negligence. 
This  was  a  question  of  fact  f w  the  determi- 
nation of  the  jury.  It  was  submitted  to  th«n 
by  the  court  under  instructtons  remarkably 
favorable  to  the  defendant.  We  think  tiie 
evidence  supi»orts  the  finding  that  his  In- 
jurlea  did  not  result  from  his  own  negli- 
gence. We  think  the  evldfflice  clearly  estab- 
lishes the  allegation  that  the  plaintiff  was 
injured  through  the  negiig«ice  of  the  eon^ 
ductor  and  engineer  of  the  train  on  which 
plaintiff  was  enu^loyed.  As  they  -were  the 
siqierlor  employes  of  the  plaintiff,  and  the 
plaintiff  having  been  found  to  have  been 
without  fault  or  negligence,  the  negligence 
of  such  superior  emplc^te  was  the  negli- 
gence of  the  defendant. 

We  have  considered  the  many  assignments 


of  error  In  the  record,  relating  principally  to 
the  admission  of  certain  evidence.  We  think 
these,  and  all  other  aaalgnmento  not  treated 
above^  immaterial,  aod  without  merit  Tba 
Judgment  and  order  appealed  from  are  af- 
firmed. 

DB  WITT  and  HUNT.  JJ.,  ooncuT. 


WASTL  v.  MONTANA  UNION  BT.  CO. 
(Supreme  Court  of  Hwitana.  Nov.  25,  1895i) 

WSIOBT  or  EVIDBNOB— C^»DIBILRT  OF 
WlTMBUXS. 

1.  It  18  ertOT  to  instract  that,  where  the  wit- 
nesses for  and  against  a  given  state  of  facts 
are  of  eqnal  credibility,  the  preponderance  of 
the  evidence  is  to  be  determined  by  the  nam- 
ber  of  witness es. 

2.  An  instruction  that  if  the  Jury  believe 
that  certain  witnesses  have  sworn  falsely  on 
the  trial  in  any  particnlar,  they  may  disregard 
their  mtire  evidence,  except  in  bo  far  as  it  has 
been  corroborated  by  other  credible  evidence,  ii 
erroneous  an  invading  the  province  of  the  jury. 

3.  The  mere  fact  that,  in  an  action  against 
a  railroad,  the  witnesses  for  defendant  are 
mostly  its  employ^,  does  not  warrant  an  in* 
struction  authorizing  the  Jury,  if  they  believe 
that  any  witness  testified  under  fear  of  losing 
the  employment  or  with  a  desire  of  pleaaing 
his  employer,  to  consider  such  fact  in  determin- 
ing the  weight  to  be  given  his  evidence. 

4.  An  instruction  that,  as  a  "general  rule, 
the  statements  of  the  witness  as  to  verbal  ad- 
mlBsions  of  a  party  should  be  received  by  die 
jury  with  great  caution,  as  that  kind  of  evi- 
dence is  subject  to  much  imperfection  and  mis- 
take," is  erroneous  as  Invadmg  the  province  of 
the  jury. 

Appeal  firom  district  court  Silver  Bow 
county;  WUliam  O.  Speer,  Judge. 

Actitn  by  Petor  Wasti  against  the  Mon- 
tana VnSon  Ballway  Company  for  pentnial 
Injuries.  From  a  Judgment  for  plaintiff,  and 
an  ordw  d«iylng  a  new  trial,  defendant  ap- 
peals. Beversed. 

This  is  an  action  for  damagea  for  penonal 
Injuries.  It  appears  from  the  pleadlnga  in 
the  case  that  the  defoidant  corporatiMi,  on 
jS^ril  15, 1888;  was  the  owner  of  and  operat- 
ing a  railroad,  having  d^mt,  yard,  *»"g***«^ 
swltehes,  and  other  appliances  t<x  carrying 
on  its  business  at  Butte;  that  on  the  night 
of  said  day,  the  piaiwMff  was  onployed  by 
the  def«idant  as  a  laborer,  and  that  it  was 
his  duty  to  wipe  and  coal  en^es  In  the 
roundhouse  and  yards  of  d^ndant  and  to 
act  as  hdper  to  the  hostler,  imder  the  orders 
and  directions  of  the  hostler,  and  that  it  was 
his  du^  to  obey  any  ordws  of  the  hostler  In 
and  about  whatever  he  was  directed  to  do 
by  him  In  coaling,  wiping  engines,  and  turn- 
ing the  swltehes  In  running  engines  in  and 
about  the  yard;  that  It  was  the  duty  of  sai<l 
hostler  to  so  manage,  handle,  and  oiierate 
said  mglnes  that  no  injury  should  be  done 
to  thei  plaintiff  or  other  persons  through  th(> 
negligence  of  the  hostiw  In  managing  and 
op««Ung  t'^e  same;  that  tiie  hostler  directed 
the  plaintUI  to  get  on  the  oiglne,  and  go  with 
him  to  the  switch,  and  to  get  off  and  turn  It 
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for  htm  when  the  engine  Btopped;  that  the 
nlRht  was  very  dark;  that  plaintiff,  having 
never  before  turned  the  switch,  did  not  know 
Its  exact  location;  that,  the  engine  having 
stopped,  plaintiff  got  off  as  directed,  and, 
while  looking  and  groping  In  the  dark  for  the 
switch,  the  hostler  negligently,  without  giv- 
ing any  signal  or  blowing  the  whistle,  ran 
the  engine  upon  and  over  the  plalntifT;  that 
there  was  no  headlight  or  any  light  on  the 
engine  at  the  time,  or  any  other  light  by 
which  plaintiff  could  see  the  approach  of  the 
engine;  that  the  hostler  was  the  superior 
servant  and  employ^,  whose  orders  It  was 
the  duty  of  plaintiff  to  obey;  that  plaintiff 
was  without  fault  or  negligence  In  the  prem- 
ises; that  plaintiff  was  badly  and  perma- 
nently Injured  by  being  struck  and  run  over 
by  said  engine.  This  action  is  brought  to  re- 
cover damages  for  the  Injuries  Incurred. 
The  answer  denies  every  material  allegation 
of  the  complaint,  and  alleges  affirmatively 
that  It  was  no  part  of  plaintiff's  duties  to 
turn  the  switch;  that  he  was  not  ordered  by 
the  hostler  or  any  one  else  to  do  so;  that  he 
was  on  the  engine  without  any  authority,  on 
his  own  account,  and  that  the  hostler  did  not 
know  of  his  presence;  tliat  plaintiff  was  In- 
jured by  his  own  carelessness,  negligence, 
and  fault.  The  case  was  tried  with  a  Jury, 
and  a  verdict  was  returned  In  favor  of  the 
plaintiff.  Judgment  was  rendered  In  accord- 
ance therewith.  The  defendant  appeals  from 
tlte  Judgment  and  order  made  denying  a  new 
trial. 

J.  6.  Sbropahlre,  Oeo.  B.  WlDStoo,  and 
ForblB  &  Forbia,  for  appelant.  Oeo.  Hal- 
dom,  for  respondent. 

PEMBERTOX,  C.  J.  (after  stating  the 
facts).  The  principal  assignments  of  error 
In  this  case  are  those  which  attack  the  In- 
structions given  by  the  court  to  the  jury. 
Instructions  Nos.  7  and  15  are  claimed  by 
counsel  for  defendant  to  be  especially  errone- 
ous. These  instructions  are  as  follows:  "(7) 
Ton  arc  instructed  that,  although  the  prepon- 
derance of  the  evidence  Is  not  always  deter- 
mined by  the  number  of  witnesses  testifying 
In  a  case,  yet,  If  In  a  case  there  are  only  one 
or  two  witnesses  who  testify  to  a  given  state 
of  facts,  and  six  or  seven  witnesses  of  equal 
candor,  fairness,  intelligence,  and  truthful- 
ness, and  equally  as  well  corroborated  by 
other  evidence,  and  who  have  no  greater  In- 
terest In  the  result  of  the  suit,  testify  against 
such  state  of  facts,  then  the  preponderance 
of  the  evidence  Is  determined  by  the  number 
of  witnesses."  "(15)  If  the  jury  believes, 
from  the  evidence,  that  the  witnesses  Roe, 
Hosktns,  and  Leisks  have  willfully  sworn 
falsely  on  this  trial  as  to  any  matter  or  thing 
material  to  the  issues  in  the  case,  then  the 
jury  are  at  liberty  to  disregard  their  entire 
testimony,  except  in  so  far  as  it  has  been  cor- 
roborated by  other  credible  evidence,  or  by 
facts  and  clrcnmBtances  proved  on  the  trial." 


Instruction  No.  7  told  the  Jury  that  the 
preponderance  of  the  evidence  was  to  be  de- 
termine(l  in  the  case  at  bar  by  the  number  of 
witnesses,  If  they  were  all  of  equal  credibil- 
ity, etc.  In  2  Thomp.  Trials,  g  2422,  it  Is 
said:  "The  judge  may  properly  caution  the 
Jury  thus:  'In  summing  up  the  testimony 
upon  any  given  question,  you  should  not 
alone  count  witnesses.  It  Is  not  always  the 
most  satisfactory,  neither  Is  it  the  most  cer- 
tain criterion  of  the  trath.'  On  the  other 
hand,  it  Is  error  to  instmct  than,  under  any 
circumstances,  to  dec'^^e  according  to  the 
number  of  opposing  witnesses  of  equal  cred- 
ibility; for  instance,  to  tell  them,  in  effect, 
that  where  all  the  witnesses  are  of  equal 
credibility,  and  the  testimony  of  those  on  one 
side  conflicts  on  a  particular  question  with 
that  of  those  on  the  other  side,  the  side  hav- 
ing the  greater  nnml>er  of  such  witnesses  has 
the  greater  weight  of  evidence  upon  the 
question."  To  the  same  effect,  see  Ely  v. 
Teach,  17  Wis.  200;  Blerbacb  v.  Rubber  Co.. 
54  Wis.  208,  11  N.  W,  514;  Cbllds  v.  State. 
70  Ala.  93;  State  v.  Tipton,  15  Mont.  74,  38 
Pac.  222.  We  think  this  Instruction  was  an 
invasion  of  the  province  of  the  Jury.  It  Is 
the  sole  province  of  the  Jury,  under  the  law, 
to  determine  the  credibility  of  the  witnesses, 
and  the  weight  to  he  given  to  their  testi- 
mony. The  preponderance  of  the  evidence 
is  not  determined  In  any  case  solely  by  the 
numl:)er  of  the  witnesses,  however  credible 
the  witnesses  may  be.  If  so.  It  would  be  dif- 
ficult to  see  how  a  litigant  would  fail  in  any 
case  If  be  should  be  fortunate  enough  to  have 
the  greatest  number  of  credible  witnesses. 
6  U.  S.  Gen.  Dig.  Ann.  p.  887, 1  8673,  and  au- 
thorities cited. 

In  instruction  No.  15,  given  above,  the 
court  designated  three  witnesses  by  name, 
and  told  the  jury.  If  they  believed  these 
three  witnesses  had  willfully  sworn  falsely 
as  to  any  material  matter  or  thing,  they 
were  at  liberty  to  disregard  their  entire  t^- 
tlmony,  unless  corroborated,  etc.  In  refer- 
ence to  such  instructions,  2  Thomp.  Trials,  I 
2121,  says:  "It  is  a  rule,  applicable  alike  in 
civil  and  criminal  cases,  that  it  Is  error  for 
the  Judge,  directly  or  inferentlally,  to  ex- 
press an  opinion  to  the  jury,  or  In  their  hear- 
ing, as  to  the  credibility  of  a  particular  wit- 
ness, or  as  to  the  weight  which  they  should 
attach  to  his  testimony.  He  must  not  single 
out  a  particular  witness,  and,  mentioning 
him  by  name,  Instruct  the  jury  to  take  into 
consideration  his  Interest  in  the  suit  as  af- 
fecting his  credibility.  Thus,  In  a  case  of 
homicide,  the  judgment  was  reversed,  be- 
cause the  judge  Instructed  the  Jury  to  find 
the  prisoner  guilty  if  they  believed  from  the 
evidence  that  the  deceased  was  guilty  un- 
der the  circumstances  detailed  by  a  desig- 
nated witness.  So  where,  In  a  criminal  case, 
the  credit  of  witnesses,  who  were  policemen, 
was  assailed  on  account  of  their  occupation, 
and  the  judge  told  the  jury  that,  in  very 
many  of  the  cases  wMcli  had  been  tried  at 
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that  term  of  conrt,  policemen  had  been  the 
principal  witnesses,  and  lie  thought  the  ju- 
ry would  agree  with  him  In  the  opinion  that 
In  all  those  ca^es  they  had  manifested  great 
intelligence,  and  testified  with  apparent  can- 
dor and  impartiality,  it  was  held  error,  and 
the  verdict  of  guilty  was,  for  that  reason, 
set  aside.  A  fortiori.  It  is  not  error  for  the 
judge,  in  a  criminal  case,  to  refuse  to  in- 
struct the  jury  that  they  are  not  bound  to 
believe  particular  witnesses.  So,  it  is  error 
for  the  court.  In  Instructing  the  jury  upon 
a  particular  question,  to  confine  their  atten- 
tion to  the  testimony  of  particular  witness- 
es, thus,  'If  you  are  satisfied,  by  the  testimo- 
ny of  Phillips  and  Ott,'  etc.,  where  other 
witnesses  have  given  testimony  on  the  same 
subject."  See,  to  the  same  effect,  Ott  v. 
Oyer,  106  Pa.  St  6;  Insurance  Co.  v.  La 
Pointe,  118  lU.  384,  8  N.  E.  353;  Childs  v. 
State,  76  Ala.  »3.  The  credibility  of  the  wit- 
nesses Is  a  question  to  be  determined  solely 
by  the  jury.  The  court  has  no  right  to  com- 
ment upon  their  credibility,  either  by  word 
or  Intimation.  By  designating  the  three  wit- 
nesses named  In  the  Instruction,  among  the 
great  number  who  testified  In  the  case,  and 
calling  the  particular  attention  of  the  jur^' 
to  their  testimony,  and  theirs  only,  the  court 
Intimated  that  there  was  something  connect- 
ed with  their  evidence  which  demanded  par- 
ticular scrutiny;  and  to  that  extent  the  in- 
struction was  an  implied  comment  on  their 
evidence  and  eretllbllity,  at  least  the  jury 
was  authorized  to  so  consider  It. 

Instruction  No.  8  given  in  this  case  Is  Iden- 
tical with  the  one  In  Kauftman  v.  Maier, 
M  Cal.  269-282.  29  Pac.  481.i  The  supreme 
court  there  held  that  Instruction  to  be  eiTO- 
neous  under  the  constitution  of  California, 
which  says  that  "judges  shall  not  charge  ju- 
ries with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law." 
And,  further  commenting  on  this  Instiuctlcm, 
the  court  said:  "To  weigh  the  evidence  and 
find  the  facts  In  any  case  is  the  province  of 
the  jury,  and  that  province  li  Invaded  by  the 
court  whenever  it  instructs  them  that  any 
particular  evidence  which  has  been  laid  be- 
fore them  is  or  Is  not  entitled  to  receive 


1  The  following  whs  the  instruction  given  In 
KauffiiiHii  V.  Maicr:  '"J'hc  court  intitnicts  the 
jury  that  although  parol  proof  of  the  verbal 
iidmitwiouH  of  a  jmrty  to  a  suit  vrhvn  it  ap- 
iiears  that  the  admissions  were  undcrstaiidiug- 
ly  and  deliherately  made,  often  afford  satisfac- 
tory ovidcnre,  yet.  as  a  goneral  rule,  the  state- 
ments of  the  witnifisPB  as  to  the  verbal  admiH- 
sions  of  11  iMirty  should  be  received  by  the  jury 
with  grout  ca\ition,  as  that  kind  of  evidence 
is  subject  to  much  imperfection  and  mistake. 
The  party  hlniKelf  may  have  been  inisiii formed, 
or  may  not  have  clearly  cxprossed  his  moan- 
ing, or  the  witness  may  havu  misunderstood 
him;  and  it  frequently  haiipi-ns  that  the  wit- 
ness, by  nnintentionaJly  altering  a  few  exiirea- 
sions  really  us<h1,  gives  an  ofTert  to  the  state- 
ment completely  at  variance  with  what  the 
party  ilid  actually  say.  Hut  it  i.s  ttie  province 
of  tho  jury  to  weit;h  such  eviilence.  ami  give 
it  the  consiileration  to  which  it  i.s  entitled  in 
view  of  all  the  other  evidence  in  the  case." 


weight  or  consideration  from  them."  The 
court  also  says  the  instruction  Is  "an  argu- 
ment to  the  jury  with  'respect  to  matters  of 
fact'  that  had  been  presented  at  the  trial, 
and  a  comment  by  the  court  upon  the  weight 
which  they  should  give  to  that  testimony." 

Instruction  No.  6,  given  by  the  court.  Is  as 
follows:  "(6)  If  you  believe  from  the  evi- 
dence that  any  witness  has  testified  under 
a  fear  of  losing  his  employment,  or  a  desire 
to  avoid  censure,  or  a  fear  of  offending,  or  a 
desire  to  please  his  employer,  then  such  fact 
may  be  taken  into  account  by  you  In  deter- 
mining the  degree  of  weight  which  ought  to 
be  given  to  the  testimony  of  such  wltnesa; 
and  In  such  case  you  have  a  right  to  Judge 
of  the  effect,  If  any,  likely  to  be  produced 
upon  the  human  mind  by  such  feelings  or 
motives,  and  how  far  such  feelings  or  mo- 
tive on  the  part  of  a  witness  may  tend  to 
warp  his  Judgment  or  pervert  the  truth,  and, 
after  applying  your  own  knowledge  of  hu- 
man nature  and  of  the  philosophy  of  the  hu- 
man mind  to  the  investigation  of  the  sub- 
ject, are  to  Judge  of  the  weight  which  ought 
to  be  given  to  the  testimony  of  such  witness, 
taking  the  same  in  connection  with  all  the 
otlier  evidence  in  the  ease."  Counsel  for  the 
defendant  contends  that  there  Is  no  evidence 
In  the  record  to  warrant  the  giving  of  this 
Instruction.  We  have  found  nothing  In  the 
evidence  to  induce  the  court  to  give  It  It 
seems  to  have  been  given  simply  because 
the  most  of  the  witnesses  for  the  defendant 
were  In  Its  employment.  The  objectionable 
feature  of  the  Instruction  is  found  In  the  ar- 
gument contained  therein  as  to  the  effect 
the  circumstances  and  conditions  assumed 
to  surround  the  witnesses,  evidently  referred 
to,  would  have  upon  their  minds  as  witness- 
es testifying  imder  the  conditions  and  cir- 
cumstances that  environed  them.  While  it 
Is  not  necessary  to  say  that  the  giving  of 
this  Instruction  alone  would  authorize  a  re- 
versal of  the  case,  yet  we  may  say  that  we 
seriously  doubt  Its  correctness.  Our  people 
are  a  laboring  people.  The  large  majority 
of  them  are  employed  by  men,  companies, 
and  corporations  in  the  various  industries  of 
the  state.  We  cannot,  therefore,  approve  of 
an  instruction  which  declares  it  to  be  the 
law,  even  by  intimation,  that  the  fact  of  a 
citizen's  being  employed  to  labor  for  a  per- 
son, company,  or  corporation  should  be  con- 
sidered as  a  matter  to  discredit  him  as  a 
witness  before  tlie  courts  and  juries  of  the 
state.  The  relations  witnesses  sustain  to  the 
paiTties  to  a  suit  may  become  grounds  for  ar- 
gument of  counsel,  and,  in  proper  cases, 
Kliould  be  cou8ldere<l  by  juries  in  determin- 
ing the  weight  to  be  given  their  evidence; 
but  great  caution  should  be  taken  by  courts 
In  declaring  the  law  upon  such  matters,  lest 
they  err  by  entering  into  an  argument  In 
their  Inatructioua  on  the  effect  of  such  rela- 
tions, or  establish  an  unwarranted  and  at 
least  doubtful  ground  for  questioning  the 
credibility  of  the  witnesses. 
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The  qaestion  of  tHe  plaintiff's  right  to  re- 
cover, where  he  Is  Umself  without  fault,  on 
account  of  Injuries  received  tiirouffh  the  neg- 
ligence of  a  superior  servant  engaged  in  a 
common  employment,  vas  fully  discussed 
aaS  determined  by  this  court  In  Crlsswell  v. 
Railway  Ca  Uust  decided)  42  Pac.  767.  It 
Is  therefore  unnecessary  to  treat  these  ques- 
tions In  this  case. 

The  counsel  for  defendant  contends  that 
the  complaint  In  the  case  does  not  state 
facts  sufficient  to  authorize  a  recovery;  that 
the  court  should  have  granted  defendant's 
motion  for  a  nonsuit;  and  that  the  evidence 
Is  not  sufficient  to  BUSbEtIn  the  verdict.  In 
these  respects,  we  think,  defendant's  con- 
tention is  not  sustained. 

For  the  reosooB  given  above,  the  judgment 
and  order  appealed  from  are  reversed,  and  the 
case  remanded  for  new  trial. 

HUNT,  J.  I  concur  In  the  reversal,  upon 
the  ground  of  error  In  Instructions  7  and  15, 
but  do  not  desire  to  be  considered  as  tx- 
pressing  any  opinion  upon  Instruction  8. 

DE!  WITT,  J.  Having  been  counsel  in  this 
matter  before  the  action  was  commenced,  I 
deem  myself  disqualified,  and  do  not  partici- 
pate in  the  decision. 


LEYSON  V.  DAVIS  et  al. 

tSnpreme  Court  of  Montana.   Not.  25,  1896.) 

Donatio  Cacsa.  Mortis — Bufficiekct  ot  En- 
DBNUB — New  Tkial. 

1.  Where  the  owner  of  a  majority  of  the 
stock  of  a  national  Imnk,  70  years  old  and  in 
feeble  health,  on  the  eve  of  departure  on  a 
joamey  for  his  health,  handed  the  certificates 
of  stock  to  his  nephew,  saying:  "I  always  in- 
tended that  for  you.  Now  take  it.  *  •  •  I 
don't  know  whether  I  will  ever  come  back  or 
not.  There  may  be  an  accident  on  the  railroad. 
If  I  don't  come  back,  or  anythinfr  happens,  I 
want  you  to  iiave  it.  I  am  an  old  man.  and 
there  u  no  telling.  *  *  *  I  don't  think  I  can 
get  over  this  disease.  •  •  •  I  am  too  old.  I 
can't  expect  it,"— and  the  nephew  took  the  cer- 
tificates, and  kept  them  til)  after  the  donor's 
death,  there  was  a  valid  gift  causa  mortis, 
though  the  by-laws  of  the  bank  and  the  United 
States  statutes  provide  that  stock  shall  be 
transferable  oniy  on  the  books  of  the  bank, 
and  the  donor  did  not  die  till  after  bis  return 
from  the  journey,  where  his  death  was  due 
to  the  illness  of  which  he  complained,  and  he 
bad  often  expressed  his  intention  of  giving  "the 
bank"  to  the  donee,  and  stated  that  he  did  not 
intend  that  "the  bank"  should  go  into  his  es- 
tate, and  the  certificates  had  no  form  of  assign- 
ment indorsed  on  thorn. 

2.  It  is  immaterial  that  after  the  delivery  of 
the  certificates  the  stock  was  voted  by  proxy 
in  the  donor's  name,  where  the  proxy  was 
signed  before  such  delivery,  with  the  name  of 
the  person  who  was  to  vote  left  blank,  and  the 
name  was  inserted  and  the  stock  voted  under 
the  direction  of  the  donee. 

3.  It  was  proper,  in  an  action  by  the  donor's 
administrator  against  the  donee  to  recover  the 
stock,  to  permit  the  oerson  who  voted  the  stock 
to  testify  that  in  voting  he  was  controlled  by 
the  donee. 

4.  A  new  trial  on  the  groand  of  newly-dis- 
covered evidence  will  not  be  granted  merely  be- 


cause an  affidavit  Is  filed  alleging  that  a  witness 
stated  that  he  swore  falsely  on  the  trial,  where 
there  is  nothing  to  show  tliat  the  witness  would 
testify  differently  ou  another  trial,  and  there 
was  sufficient  evidence  without  his  testimony  to 
snstain  the  judgment. 

Appeal  from  district  court.  Stiver  Bow 
county;  J.  J.  McHalton,  Judge. 

Action  by  John  H.  Leyson,  as  adminis- 
trator of  the  estate  of  A.  J.  Davis,  substi- 
tuted for  James  A.  Talbott,  as  special  ad- 
ministrator, against  Andrew  J.  Davis,  Jr., 
and  another,  to  recover  stock  of  a  bank. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

The  appellant,  aa  special  administrator  of 
the  estate  of  Andrew  J.  Davis,  deceased, 
sued  to  recover  9CiO  shares  of  the  capital 
stock  of  defendant  bank,  alleged  by  him 
to  belong  to  the  estate  of  said  deceased, 
and  claimed  by  said  defendant  Andrew  J. 
Davis,  Jr.,  under  a  donatio  causa  mortis. 
The  material  all^ations  of  the  complaint 
are:  Appellant  was  and  Is  the  duly-quali- 
fied and  acting  administrator  of  sold  estate. 
That  the  defendant  was  and  Is  a  national 
bank  duly  organized  and  existing  under  the 
laws  of  the  United  States,  and  that  said 
decedent  at  the  time  of  his  death  was  the 
owner  of  said  950  shares  of  the  capital  stock 
of  the  said  defendant  bank,  which  he  had 
never  indorsed,  transferred,  conveyed,  or 
otherwise  disposed  of,  and  that  said  shares 
of  stock  at  the  time  of  the  death  of  sold 
decedent  stood,  and  still  stand,  upon  the 
books  of  said  bank,  in  his  name,  and  that 
each  of  said  certificates  of  stock  contains 
the  following  provlalon:  *'TranBferable  only 
by  bim  or  bis  attorney  on  the  books  of  this 
bank,  on  the  surrender  of  this  certificate." 
That,  prior  to  the  commencemrat  <tf  this 
action,  appellant  presented  to  the  <^cers 
of  said  bank  a  duly-certified  coi;>y  of  his  let- 
ters of  administration,  and  demanded  that 
said  stock  be  transferred  to  him,  as  such 
administrator,  upon  the  books  of  said  bank,' 
which  was  refused.  That  the  said  defends 
ant  Andrew  J.  Davis,  Jr.,  was  and  is  the 
cashier  and  one  of  the  directors  of  said 
bank,  has  possession  of  said  certificates  ot 
stock,  and  claims  some  right  or  title  there- 
to, or  Interest  therein,  niat  his  claim  there- 
to has  no  foundation  In  law  or  eqidty.  That 
he  refuses  to  surrender  or  deliver  up  said 
shares  of  stock,  although  d^and  has  been 
made,  and  that  said  claim  and  possession  of 
said  certificates  of  stock  casts  a  (doud  upon 
appellant's  title  as  such  administrator,  and 
prevents  him  from  obtelning  a  transfer  of 
said  stock  upon  the  books  of  said  bank.  It 
also  alleges  that  the  entire  capltel  stock  ot 
said  bank  consists  of  1,000  shares,  and  that 
said  bank  is  an  established  institution,  with 
a  large  and  Increasing  business.  The  prayer 
is  that  the  claim  of  said  defendant  Andrew 
J.  Davis,  Jr.,  be  declared  void;  that  he  be 
compelled  to  deliver  up  said  certificates  of 
Stock;  and  that  defendant  bank  be  required 
to  transfer  the  same  upon  Its  books,  and  Is- 
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sue  new  certlficatee  therefor  to  this  appel- 
lant as  such  administrator. 

To  this  complaint  the  defendants  made 
separate  answers.  The  said  defendant  An- 
drew J.  Davis,  Jr.,  denies  that  said  shares 
of  stock,  or  any  of  them,  or  the  certificates 
representing  the  same,  or  any  thereof,  were 
or  are  the  property  of  said  decedent,  left 
hy  him  at  the  time  o(  his  death;  denies 
that  said  decedent  was  the  owner  of  the 
whole  or  any  of  said  stock  or  certificates, 
or  that  he  never  transferred,  conveyed,  or 
otherwise  disposed  of  the  same;  and  avers 
that  said  defendant  Is  the  owner  and  in  pos- 
session of  said  shares  of  stock  and  the  cer- 
tificates thereof,  and  was  such  owner  and 
in  possession  at  the  time  of  the  death  of 
said  decedent.  He  denies  that  his  claim  to 
the  said  shares  of  stock  and  the  certificates 
thereof  Is  without  merit  or  foundation  In 
law  or  equity,  or  that  his  claim  to  said 
stock,  or  possession  of  said  certificates,  casts 
any  cloud  upon  appellant's  title,  or  that  he 
ever  had  or  has  any  title  thereto.  He  ad- 
mits that  he  Is,  and  for  several  years  last 
past  has  been,  cashier  of  said  defendant 
bank,  but  denies  that  he  now  is,  or  has  been 
at  any  time  since  the  death  of  said  decedent, 
a  director  thereof.  The  answer,  for  aiflrma- 
tlve  matter,  substantially  avers  that  said 
defendant  Andrew  J.  Davis,  Jr.,  was  a  neph- 
ew of  said  decedent;  was  cashier  of  said 
bank  for  several  years  before  decedent's 
death,  and  for  some  time  before  said  death 
he  had  managed  and  attended  to  all  the 
business  of  said  bank;  that  in  the  latter 
part  of  the  mouth  of  December,  1889,  said 
decedent  was,  and  had  been  for  some 
months,  seriously  and  dangerously  HI,  and 
sufCeriug  from  the  disease  and  aliment  of 
which  he  afterwards  died;  that  he  was  then 
about  70  years  of  age,  and  preparing  to 
travel  to  the  Pacific  coast  for  his  health; 
that  on  the  27th  or  28tb  day  of  December, 
1889,  at  Butte  City,  in  the  county  of  Silver 
Bow  and  state  of  Montana,  said  decedent, 
being  seriously  and  dangerously  ill,  and  suf- 
fering from  the  disease  and  ailment  of 
which  he  afterwards  died,  but  being  of 
sound  and  disposing  mind,  and  in  view  and 
apprehension  and  expectation  of  his  death, 
gave  to  said  defendant  as  a  gift  the  shares 
of  stock  and  ceilificates  thereof  described  in 
the  complaint,  and  at  the  same  time  deliv- 
ered said  certificates  of  stock  to  defendant 
as  a  gift,  and  that  defendant  then  and  there 
received  and  accepted  the  same,  and  that 
thereafter,  on  the  11th  day  of  March,  1890, 
said  decedent  died  of  said  disease  and  ail- 
ment of  which  he  was  suffering  at  the  time 
he  made  said  gift  and  the  delivery  of  said 
stock  and  certificates  thereof  to  defendant, 
and  he  has  ever  since  said  gift  and  deliv- 
ery held  In  his  possession,  claimed  as  his 
own,  said  shares  of  stock  and  the  certifi- 
cates thereof,  and  now  so  holds  and  claims 
the  same,  and  Is  entitled  to  have  said  stock 
transferred  upon  the  books  of  defendant 


bank,  but  that  said  bank  and  the  directors 
refused,  and  still  refuse,  to  permit  said 
transfer  to  be  made  until  the  rights  of  said 
parties  to  said  stock  and  shares  are  de- 
termlned  by  the  court.  The  prayer  is  that 
said  defendant  Andrew  J.  Davis,  Jr.,  be  ad- 
Judged  the  owner  of  said  stock  and  certifi- 
cates thereof;  that  said  appellant,  as  such 
administrator,  and  said  estate,  have  no  right 
or  Interest  therein;  and  that  said  defend- 
ant bank  be  requested  to  make  the  proper 
transfers  upon  Its  books. 

The  separate  answer  of  defendant  hank,  in 
substance,  says  that  it  has  no  Interest  In  the 
controversy;  that  It  has  heretofore  refused, 
and  now  refuses,  to  make  any  tran8f««  of 
said  stock  upon  Its  books,  although  requested 
by  appellant  and  said  Andrew  J.  Davis,  Jr., 
to  do  so;  and  that  It  Is  ready  to  make  auch 
transfers,  or  whatever  else  the  court  may  or- 
der It  to  do  in  the  premises. 

To  the  separate  answer  of  the  said  def^d- 
ant  Andrew  J.  Davis,  Jr.,  appellant  filed  bis 
replication,  which  is  substantially  as  follows: 
He  denies  the  serious  or  dangerous  Illness  of 
the  said  decedent,  or  that  he  died  from  any 
disease  or  ailment  of  which  he  was  suffering 
at  the  time  of  the  alleged  gift,  or  In  Decem- 
ber, 188a,  or  that  on  account  thereof  the  de- 
cedent was  preparing  to  travel  to  the  Pacific 
coast  for  his  health;  denies  that  on  the  27th 
or  28th  day  of  December,  1889,  at  Butte  City, 
Mont.,  or  at  any  other  time  or  place,  said  de- 
cedent ever  made  the  gift  of  said  shares  of 
stock,  or  certificates  thei-eof,  to  said  defendant 
Andrew  J.  Davis,  Jr.,  or  that  he  ever  accept- 
ed or  received  the  same,  or  held  or  retained 
possession  thereof  under  any  such  gift,  or 
that  said  decedent  was  of  sound  and  disposing 
mind  at  the  time  of  the  alleged  making  of  the 
same,  or  that  he  died  on  account  of  the  dis- 
ease or  ailment  of  which  he  was  suffering  at 
the  time  of  the  alleged  making  thereof;  and 
avers  that  the  facts  set  forth  In  his  complaint 
are  true,  and  asks  judgment  according  to  the 
prayer  of  the  same. 

The  case  was  tried  to  the  court  sitting  with- 
out a  Jury,  Vpoa  the  trial  the  following  fact* 
were  adduced: 

A.  J.  Davis,  designated  by  counsel  and  wit- 
nesses throughout  this  case  as  Judge  Davis, 
a  resident  of  Butte,  in  this  state,  and  for 
many  years  prior  to  his  death  president  of 
the  First  National  Bank  of  that  city,  died 
March  11,  1890,  leaving  an  estate,  exduslve 
of  950  shares  of  the  capital  stock  of  said 
bank,  now  Involved  In  this  controversy,  and 
other  valuable  assets,  appraised  In  value  at 
$2,489,303.  By  accumulated  profits  and  en- 
hanced value  during  the  12  or  15  years  of  the 
bank's  existence,  for  nearly  all  of  which  time 
the  deceased  actively  and  personally  control- 
led the  bank's  affaire,  the  value  of  this  stock 
when  tills  action  was  begun  was  admitted  to 
be  $950,000.  In  the  latter  part  of  the  year 
1SS9  Judge  Davis  was  In  somewhat  feeble 
health,  and  close  to  70  years  old.  He  had 
not  been  In  perfect  beAltb  for  some  time.  i.  -d 
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had  on  dtrers  occHSlons  told  plaintiff  herein, 
who  was  a  close  and  old  friend,  that  he  was 
too  old  to  recover  from  his  atlment.  It  ap- 
peared, too,  that  he  had  been  for  some  time 
tr}-lne  to  stralshten  up  bis  affairs  and  flx  up 
everytblns  in  the  bank.  In  November  of  that 
year  he  Joined  Judge  Hiram  Knowles  and 
Hon.  W.  W.  Dixon  in  a  trip  to  Tacoma  and 
Victoria.  While  away  he  was  very  nervous, 
worrying  over  mon^  affairs,  was  quite  feeble 
and  ill  much  of  the  time,  saffeilng  from  In- 
soumla  and  pain,  and  often  took  medicine. 
After  one  particularly  bad  nlgbt  of  suflEerlng, 
Judge  Davis  wanted  to  return  to  Butte  at 
once.  So  about  December  Ist  the  party  came 
home,  havinff  been  gone  scarcely  three  weeks. 
Judge  Davis'  health  declined.  He  was  no  bet- 
tor a  day  or  two  after  his  return  than  before 
he  went  to  Puget  Sound.  The  insomnia  con- 
tinued, and  the  habit  of  taking  medicine  ev- 
ery day  or  two  was  kept  up.  But  his  mind 
was  perfectly  dear,  although  be  seems  not  to 
have  resumed  any  activity  In  business  gen- 
erally, except  to  adjust  some  Important  and 
unfinished  transactions,  extending  over  seven 
or  eight  years,  with  this  plaiutiff,  Talbott. 
The  nature  of  this  business  was  an  account- 
ing In  mining  matters  in  which  Talbott  and 
Judge  Davis  were  Jdntly  interested.  It  was 
Talbott's  habit  to  go  to  the  Judge's  rooms  at 
night,  and  to  proceed  with  the  adjustment. 
The  "figuring"  connected  with  the  settlement 
was  done  by  Andrew  J.  Davis,  Jr.,  principal 
defendant  in  this  salt.  The  settlement  in- 
cluded many  items  of  account,  and  occupied 
three  or  four  hours  of  every  evening,  com- 
mencing  about  December  lOth,  and  continu- 
ing until  about  the  27th,  when  Judge  Davis 
executed  a  deed  to  Talbott,  and  thus  finally 
concluded  their  business  affairs.  If  the  de- 
ceased showed  fatigue  occasionally,  as  he  did, 
during  the  settlement,  the  matter  was  con- 
tinued until  the  next  evening.  When  all  was 
about  wound  up,  and  upon  the  evening  before 
the  deed  to  Talbott  was  executed,— say  De- 
cember 2Tth,— the  Judge  said  to  Andrew  J, 
Davis  (who  was  always  caUed  Andy,  and 
whom  we  will  likewise,  for  convenience,  call 
Andy),  "When  you  come  down  to-morrow, 
fetch  my  box  down,"  and  at  the  same  time 
he  told  Talbott  to  come  too. 

Certain  other  material  testimony  appropri- 
ately finds  place  at  this  pohit:  Judge  Davis 
was  a  bachelor  living  with  a  private  family 
In  Butte.  He  Is  described  by  certain  wit- 
nesses as  a  very  close  man,  sagacious,  care- 
ful and  correct  In  btulness  aftalrs;  and  by 
Judge  Knowles,  United  States  district  Judge 
fur  Montana,  decedent's  successor  as  presi- 
dent of  the  bank  (a  very  confidential  and  in- 
timate Mend,  and  for  a  long  time  his  coun- 
sel), as  a  man  of  few  frimdahlps,— a  re- 
markably reticent  and  secretive  man  about 
himself  and  nis  affairs.  But  he  apoke  freely 
and  often  of  his  nephew  and  namesake, 
Andy.  Not  one,  but  numnvus  witnesses, 
several  noniesldents,  and  utners  prominent 
dtlzens  of  the  state,  testified  to  vfduntary 


statements  made  by  the  decedent,  that  Andy 
was  a  good  business  man,  was  coming  out 
all  right,  and  would  some  day  own  the  Imnk. 
For  instance,  to  one  friend  he  stated  In  the 
summer  of  1889,  that  he  "never  Intended  the 
bank  to  go  Into  hts  estate,  that  be  always  in- 
tended that  for  Andy,  and  that  was  what  be 
expected  to  do  with  It."  To  anotha*  friend, 
in  July,  1889,  be  said,  "I  Intend  to  make  an- 
other trip  to  Europe,  and  before  I  go  I  In- 
tend to  give  the  bank  to  Andy,"  and  after* 
wards  said  to  the  same  friend  that  he  want- 
ed to  call  In  all  of  his  outside  business,  and 
that  he  had  Intended  to  give  the  bank  to 
Andy.  To  another,  that  It  was  his  Intention 
to  give  the  bank  to  Andy,  in  due  course  of 
time.  And  again.  In  speiUdng  of  a  new  hank 
building  which  was  being  erected  In  the  sum- 
mer of  the  decedent  remarked,  "As  the 
bank  belongs  to  Andy,  you  will  put  in  a  set 
of  rooms,  bathroom,  and  everything  com* 
plete."  To  others  he  remarked  that  the  bank 
would  be  Andy's.  To  still  another  frloid  and 
former  employ^,  in  speaking  of  business 
generally,  he  said  the  bank  was  "Andy's, 
and  be  considered  It  Andy's,  and  wanted  tt 
so  conslderedi  *  *  •  that  he  was  not  giv- 
ing him  mudi,— a  hundred  thousand  dollars, 
and  what  It  earned."  To  an  cdd  buidnees  ac- 
quaintance he  said  in  1888  that  "he  hoped 
that  Andy's  sickness  [at  the  time  Andy  was 
sick,  and  at  some  springs  away  from  Butte] 
would  not  amount  1»  anything,  because  he 
wanted  him  to  be  weU  befme  taking  chaise 
of  the  bank,  because  be  Intended  to  give  blm 
the  bank,  and  wanted  blm  to  be  a  healthy 
man."  To  a  national  bana  examiner.  In  Au- 
gust, 1889,  when  It  was  suggested  that  the  xe- 
sponslbilltles  of  oeing  cashier  of  the  bank 
were  great  for  Andy,  the  decedent  replied, 
"That  will  be  all  right  as  Andy  will  Mme 
day  get  the  bank,  any  way."  And  after- 
vraxds.  In  October,  1888,  he  repeated  this  con- 
versation, saying  that  Andy  should  have  it  all 
when  he  was  gone.  To  a  banking  frioid 
from  Omaha,  whom  he  met  In  November  on 
the  steamboat  going  to  Victoria,  he  aald  his 
health  was  very  poor,  and  that  he  had  start- 
ed to  take  a  trip  to  Japan,  hoping  to  be  im- 
proved by  the  aea  voyage,  but  that  ha  did 
not  know  whether  he  would  be  able  to  con- 
tinue or  not  he  was  feeling  very  powly; 
that  be  had  built  up  the  bank  In  Butte  by  his 
own  perscmal  efforts,  and  had  made  it  the 
best  bank  in  Montana,  and  had  a  great  deal 
of  pride  in  It  and  had  trained  his  nephew 
Andy  to  the  buslnees,  bo  that  he  could  take 
sole  charge  of  the  bank  after  his  death,  and 
when  he  got  home  he  expected  to  give  over 
control  of  the  bank  to  him,  and  intended  to 
give  the  stock  of  the  bank  owned  1^  him 
to  Anay,  and  that  It  waa  his  Intention  timt 
Andy  should  eventually  be  the  manager  of 
the  hank;  and  that  he  would  leave  his  stock 
in  said  bonk  to  him.  To  the  physician  of 
Ant^,  likewise  an  old  friend  of  decedent'a, 
when  told  that  Andy's  constltntion  waa  not 
strong  en<ragh  to  enable  him  to  work  In  the 
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bank  from  momlng  until  vlglit,  lie  remarked, 
"Andr  knows  very  well  that  tbat  Iwnk  will 
belong  to  lilm  some  day."  To  another  friend, 
who  had  had  charge  of  his  business  In  Butte 
for  a  number  of  years,  he  related  the  history 
of  Andy's  coming  to  Montana,  and  said  that 
before  Andy  had  come  he  had  consulted  Mr. 
Story,  of  the  Chicago  Times,  about  the  boy, 
Andy;  that  Story  had  spoken  well  of  him; 
that  frequently,  from  the  year  ISSi  up  to 
nearly  the  time  of  his  death,  Judge  Davis 
had  spoken  about  Andy,  said  that  he  was 
getting  along  nicely,  and  that  he  wanted  the 
bank  to  remain  in  the  Davis  family,  and  in 
the  Davis  name,  and  under  Davis  manage- 
ment, even  after  his  death,  and  that  he  ex- 
pected the  bank  to  fall  to  Andy  when  he  died. 
The  decedent  had  brought  Andy  to  Montana 
when  a  hoy,  years  beiore,  and  put  him  to 
woi^  In  the  bank,  where  the  young  man's 
Industry  and  business  capacity  had  so  im- 
pressed themselves  upon  his  uncle  that  he 
made  him  the  cashier  about  1887.  The  evi- 
dence is  that  he  loved  his  nephew  Andy,  and 
regarded  him  as  a  father  would  a  son.  '"He 
was  the  only  person,"  said  Judge  Knowles, 
"tliat  I  ever  knew  Judge  Davis  to  exhibit  any 
particular  warmth  or  affection  towartls." 
He  was  solicitous  of  Andy's  health.  When 
he  was  sick  he  watched  him,  consulted  phy- 
sicians about  him,  and  "he  seemed  to  feel 
differently  towards  Andy  than  to  any  one 
else  that  was  around  him." 

But  to  resume  the  Interview  at  the  de- 
cedent's room  on  the  night  following  the  one 
wuen  the  box  was  brought  down;  Talbott, 
the  plaintiff  herein,  was  there  in  obedience  to 
the  judge's  request.  Andy  came  in  later. 
Judge  Davis  soon  came  up  from  downstairs, 
and  Johied  them.  Talbott  was  the  only  wit- 
ness who  could  testify  to  the  facts  consti- 
tuting the  alleged  gift.  Talbott  was  a  friend 
of  the  deceased  and  of  Andy.  He  had  beeu 
Intimately  acquainted  in  business,  aiwJ  other 
ways  of  life,  with  Judge  Davis,  for  18  or  2f> 
years;  was  an  olflcer  of  the  bank  before  and 
after  decedent's  death,  and  Interested  more 
or  less  in  certain  business  ventures  in  which 
Andy  was  interested.  This  Is  Talbott's  ac- 
count: The  three  sat  about  a  little  table  or 
desk  In  the  middle  of  the  room.  Upon  this 
desk  were  pen  and  Ink.  The  decedent  had 
tlie  key  and  unlocked  the  box,— an  ordinary 
black  tin  box.  He  pulled  the  papers  out  all- 
together,  and  put  them  on  the  table.  He  look- 
ed around  for  a  while,  and  dually  said: 
"Where  Ir  all  of  this?  This  isn't  all.  There 
is  something  that  is  not  here."  "It  appeared" 
said  Talbott,  "that  he  got  them  all  pulled 
out  together,  and  did  not  get  them  all." 
Andy  said  tbat  he  guessed  tliey  were  all 
there,  and,  after  figuring  the  number  of  biuik- 
stock  certificates,  he  told  his  uncle  they  were 
all  there.  "Well,  now,"  said  the  judge,  "there 
is  fifty  shares  In  the  dlrectora'  liands."  Thei-e- 
upon  he  enumerated  the  directors,  and  it  ap- 
peared as  If  one  (Hauser)  had  never  executeil 
any  paper  to  show  how  he  held  the  stock 


evidently  standing  In  his  (Hauser's)  name. 
The  Judge  then  told  Andy  to  write  to  Hauser, 
and  see  tbat  he  signed  a  contract,  and  to  dn 
It  right  away.  Both  the  Judge  and  Andy 
found  the  stock  all  right  then,  and  the  KVi 
shares  were  accounted  for  in  several  (4)  cer- 
tificates. Andy,  after  counting  the  stock  up, 
and  showing  his  uncle  what  there  was  of  it, 
passed  the  certificates  over  to  Judge  Davis. 
The  Judge  took  them,  and  passed  them  back 
to  Andy,  saying,  "I  have  always  Intended 
that  for  you;  you  take  that,"  or,  as  the  wit- 
ness said.  In  response  to  another  question  by 
his  counsel,  asking  him  what  Judge  Davis 
said,  "I  have  always  Intended  that  for  you, 
and  I  want  you  to  take  it"  Andy  took  the 
stock,  and  put  it  In  his  pocket.  The  witness 
Talbott  described  his  feelings  as  follows: 
"Well,  Andy  took  It,  and  I  sat  tliere,  and  it 
was  a  kind  of  a  surprise  to  me.  I  didn't  ex- 
pect anything  of  that  kind.  I  didn't  know 
what  he  did.  I  supposed  he  had  bis  busi- 
ness, or  maybe  would  fix  his  business.  In  a 
different  way;  but  he  did  that,  and  be  said, 
'I  always  Intended  to  do  that,  and  now  I 
will  do  it' "  Talbott  and  Andy  then  com- 
menced talking  to  Judge  Davis,  and  telling 
him  that  they  did  not  think  he  was  so  Ul  as 
he  might  think.  To  this  the  decedent  replied: 
"Well,  I  am  an  old  man,  and  there  is  no 
telling.  I  can't  stand  what  I  used  to  stand. 
1  don't  think  I  can  get  over  this  disease.  I 
can't  stand  it.  I  am  too  old.  I  can't  expect 
it"  The  witness  Talbott,  when  asked  what 
Judge  Davis  said  in  reference  to  his  expecta- 
tion of  recovery  or  not,  answered  that  the 
judge  said:  "Tou  might  think  It,  but  I  don't. 
I  only  hope  It  will  be  so,  but  I  don't  think  it.'* 
Thereupon  Andy  and  Talbott  told  him  tliat 
they  thought  he  would  recover  if  be  would  go 
down  there  (meaning  the  Tuget  Sound  coun- 
try), and  give  his  business  up,  and  not  be 
botliered  about  It,  but  the  judge  said  he 
"didn't  think  it";  he  was  "going  to  trj-  it, 
any  way."  "I  will  get  ready,  and  go  In 
the  momlng,"  said  Judge  Davis.  The  inter- 
view seoma  then  to  have  terminated.  The 
certificates  of  stock  had  no  written  or  print- 
ed assignments  indorsed  upon  them,  of  any 
kind.  The  delivery  was  unaccompanied  by 
any  writing  at  the  time.  Audy  took  the  boK 
away  with  him  to  the  bank,  the  four  cer- 
tificates of  stock  being  in  his  pocket  at  the 
time  they  left  Judge  Davis'  rooms.  Upon  the 
next  day,  in  company  with  John  A.  Davis, 
ills  brother,  the  decedent  left  Butte  for  Ta- 
coma,  in  the  state  of  Washington. 

On  Januarj'  14,  1890,  a  trifle  over  a  fort- 
night after  the  judge  had  gone  west,  the  an- 
mial  meeting  of  the  stockholders  of  the  bank 
was  held.  The  minutes  of  the  meeting  show 
tJjat  at  that  meeting  John  E.  Davis,  a  brother 
of  the  defendant,  under  a  proxy  signed  by 
Judge  Davis,  represented  and  voted  the  stot-k 
in  question,  and  Judge  Davis  was  one  of  the 
directors,  and  president,  chosen  at  that  meet- 
ing. The  proxy  bears  date  December  24, 
la^'J.  It  therefore  antedates  the  UUerrlcw 
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Jnst  detnUed  as  of  December  27  or  28,  1880. 
The  proxy  Is  In  the  usual  form,  giving  au- 
tboritfi  "for  me  and  in  my  name,  to  vote 
OoO  shares  of  the  stock  of  the  First  National 
Bank  of  Butte,  owned  by  me,  and  standing 
In  my  name  on  the  books  of  said  bank,  at 
the  annual  meeting  of  the  stockholders  there- 
of to  be  held  for  the  election  of  directors  on 
the  14th  day  of  January,  A.  D.  1800,  pur- 
suant to  law."  John  E.  Davis  testified  that 
he  Toted  the  stock  at  that  meeting  under  the 
proxy  for  Judge  Davis  for  president;  that 
the  proxy  was  g^ven  to  him  by  Andy  at  the 
bonk,  at  the  meeting  of  the  stockholders;  It 
was  the  first  time  be  had  ever  seen  It  The 
witness  said  that  the  body  of  the  proxy  was 
in  the  handwriting  of  Andy.  As  the  witness' 
name  was  inserted  in  a  different  ink,  the 
proxy  was  probably  In  blank  when  signed. 
Witness  said  that  he  had  never  had  any  con- 
versatltn  f^th  Judge  Davis  in  regard  to  this 
proxy,  or  any  direction  from  him  as  to  what 
officers  and  directors  he  should  vote  for  under 
It;  that  he  voted  the  way  Andy  told  him, 
and  after  he  voted  he  handed  the  proxy  back 
to  Andy.  Judge  Davis  continued  to  be  presi- 
dent of  the  bank  until  his  death.  So  far  as 
the  testimony  shows,  he  bad  no  knowledge 
of  said  election  of  himself  as  president  or  of 
his  holding  said  position,  and  never  did  any 
act  as  president  of  said  bank  from  the  time 
he  handed  the  certificates  to  Andy. 

In  the  early  part  of  February,  1890,  Judge 
Davis  returned  from  his  second  trip  to  the 
west  coast.  He  failed  considerably  In  health 
during  his  absence.  He  talked  very  low  to 
those  whom  be  met  upon  his  arrival,  and  was 
feeble  and  very  111.  Judge  Knowles  and  Andy 
went  with  him  to  his  room  that  night.  He 
said  to  Judge  Knowles,  "I  want  to  see  you 
to-morrow."  The  next  day  Judge  Knowles 
called.  He  found  Jndge  Davis'  physical  con- 
dition bad.  Continuing.  Judge  Knowles  said: 
"He  had  lost  ground  since  I  had  seen  him. 
•  *  ♦  At  this  time  when  he  went  up  to 
Tacoma,  and  some  time  before  that,  he  was 
all  the  time  trying  to  straighten  up  his  af- 
fairs, as  he  claimed,  and  fix  up  everything  In 
the  bank.  He  would  go  Into  the  Iwink,  and 
take  out  the  bills  x>ayab1e  to  the  bank,  and 
look  over  them  and  examlue  them  all,  and 
those  he  did  not  think  were  just  right  be 
wanted  them  fixed  up.  He  wanted  every- 
thing fixed  up,  he  said.  Tliat  was  before  he 
went  to  Tacoma,  and  afterwards.  He  did  not 
state  to  me  for  what  reason  he  wanted  them 
fixed  up.  Ton  must  remember  that  Judge 
Davis  was  a  remarkably  reticent  and  secret- 
ive man  alMUt  himself  and  his  atfoirs.  He 
was  a  very  good  talker  about  other  people's 
ainilrs,  but  he  was  a  very  secretive  man  about 
his  own  affairs  and  about  himself.  •  *  * 
Well,  he  was  accustomed  to  talk  along  the 
last  about  Andy,  as  he  always  called  him,— 
his  business  capacity,  and  In  a  very  char- 
acteristic way.  He  would  pump  me  as  to  my 
opinion  about  him.  and  then  he  would  com- 
pare blui  to  himself.   He  would  say,  'Now 


I  was  Just  a  lltUe  fellow,  Just  like  Andy,  and 
he  will  come  out  all  right.'  *  •  •  As  to 
his  affection,  I  tblnk  that  Andy  la  the  only 
person  that  I  ever  knew  Jndgo  Davis  to  ex- 
hibit any  particular  warmth  or  affection  to- 
wards. He  was  a  man  that  had  few  friend- 
ships, and  Andy  was  one  of  bis  particular 
fiivorltes.  If  he  was  sick,  he  was  always  un- 
easy. He  was  sick  In  the  bank  here  once. 
He  had  a  room  in  the  bank,  and  the  Judge 
would  go  in  and  look  at  him,  and  he  would 
not  say  anything  particular  to  him,  but  he 
would  msh  light  off  and  see  the  doctor,  and 
ask  him  about  what  he  thought  of  Andy,  and 
ask  U  he  was  very  sick,  or  something  of  that 
kind;  and  be  seemed  to  feel  differently  to- 
wards Andy  than  to  any  one  else  that  was 
around  him.  •  •  •  Judge  Davis  was  quite 
sick,  and  I  had  gone  in  there  and  talked  with 
him  about  his  trip  and  his  health,  and  he 
said,  1  wish  to  make  tome  presents.'  He 
went  on  and  stated  that  he  wanted  to  know 
if  I  thoi^ht  he  was  sonnd  oiough  In  mind  to 
make  these  presotts,  and  he  had  a  long  talk 
about  any  probabilltT  aboot  lUfl  gfAng  insane, 
and  I  went  on  and  discussed  with  him  what 
I  had  reed  upon  these  subjects  ot  Insanity 
and  brain  diseases.  The  conversation  was 
probably  an  hour  long,  and  In  this  conversa- 
tion about  the  presents  he  first  said  that  he 
wished  to  give  ten  thousand  dollars  to  the 
Public  Library  of  Butte.  Andy  wanted  him 
to,  and  he  understood  that  Charlie  Larable 
had  given  ten  thousand  dollars,  and  he  want- 
ed to  give  ten  thousand  dollars  to  meet  that. 
Then  he  said  there  was  a  lady  here  whose 
husband  had  helped  him  considerably,  and  he 
wanted  to  make  her  a  present,  though  he  said 
he  had  paid  him  for  everything  he  had  done 
that  he  asked,  but  he  wanted  to  make  her  a 
present.  He  said  something  about  W.  B. 
Wehrspaun's  little  girl,  but  exactly  what  was 
said  about  that  I  don't  remember.  Then  he 
said  there  were  two  persons  In  the  states  that 
he  wanted  to  make  presents  to,  and  In  this 
conversation  he  said,  'Andy  Is  to  have  the 
bank,'  or  'control  the  bank.'  I  don't  know 
which  now,  or  he  might  have  said  both.  That 
was  all  that  was  said  particularly  about  An- 
dy In  that  conversation.  That  Is  as  fttr  as 
that  matter  Is  concerned.  The  balance  of  It 
led  up  to  a  legal  matter.  The  interview  was 
to  be  renewed.  He  was  not  to  attend  to  any 
business,  or  go  up  to  the  bank,  or  anything 
of  that  kind;  and  In  three  days  from  that 
time  I  was  to  be  there,  and  we  would  straight- 
en up  his  affairs."  This  question  was  then 
asked  Judge  Knowles:  "In  this  conversation 
with  reference  to  Andy,  did  he  say  that  hie 
wanted  to  give  the  bank  to  Andy?"  Judge 
Knowles  answer  was:  "He  did  not.  He  said, 
'Andy  is  to  control  the  bank,*  or  to  have  the 
bank';  and  I  think  he  may  have  said  both, 
because  tliis  conversation  was  fully  an  hour 
long,  and  I  don't  know  but  more."  On  the 
crora-examlnatlon  of  Judge  Knowles  the  M- 
lowlng  testimony  was  given:  "Q.  This  con- 
versation that  yoo  refer  to,  in  which  be  spoke 
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uH  glTlng  Mrs.  W«tKrapaim*8  daughter  scone- 
thlng,  and  also  to  tbe  library  tm  tbousand 
dollars,  and  also  something  to  the  lady  here, 
and  also  that  Andy  was  to  bave  the  hank,  or 
to  control  the  bank,  was  after  Ids  return 
from  Tacoma,  was  It?  A.  The  last  time; 
yes.  It  was  his  last  trip  to  Tacoma.  Q.  I 
believe  yon  say  that  it  was  understood  that 
you  were  to  return  within  a  few  days,  and 
fix  op  these  matters  for  him?  A.  No;  it  was 
not  to  fix  up  these  gifts,  exactly.  The  return 
was  with  a  view  of  writing  a  will,  and  fixing 
everything  In  that  way."  On  his  redirect  ex- 
aminaticm,  Judge  Knowles  continued  as  fol- 
lows: "My  object  for  returning  then  was  to 
draw  a  will.  That  was  the  legal  matter  that 
came  up.  The  other  matter  was  my  opinion 
as  to  his  physical  condition  and  capacity  to 
make  these  presents  that  he  was  going  to 
make."  Thereupon  the  judge  of  tbe  court 
asked  Judge  Knowles  whether  the  statements 
made  by  Judge  Davis  to  him  concerning  An- 
dy and  the  bank  were  in  tbe  course  of  profes- 
sional employment  by  Judge  Davis.  Judge 
ELUOwles  reined  that  he  did  not  consider  it 
a  professional  matter,  but  a  personal  one,  and 
that  Judge  Davis'  consultation  in  relation  to 
these  gifts  was  in  a  friendly  way.  Judge 
Knowles  states  that  he  was  anxious  that 
Judge  Davis  should  fix  up  his  matters  by  a 
will  at  that  time,  and  the  conversation  led 
finally  up  to  that  proposition;  but  Judge  Davis 
did  not  ask  Judge  Knowles  about  a  will,  or 
making  any  will,  but  he  spoke  to  him  about 
making  these  presents,  and  whether  he  (Judge 
Knowles)  thought  that  he  (tbe  decedent)  was 
mentally  capable  of  making  these  gifts.  At 
the  expiration  of  three  days,  Judge  Knowles 
called  agnln.  He  found  Judge  Davis  insane. 
TTi«  reason  never  returned  to  him,  end  he 
died  of  his  aliment  on  March  11th  thereafter. 

Shortly  after  Judge  Davis  died,  about  April 
19,  1890,  on  a  hearing  In  reference  to  the  in- 
TODtoiy,  or  concerning  the  amount  of  prop- 
erty to  come  into  his  bands  as  special  admln- 
IstratOT  of  the  estate  of  the  deceased,  the 
plaintiff  herein,  Talbott,  was  a  witness.  At 
that  hearing  Talbott,  among  other  things,  not 
material  to  be  reiterated,  testified  substan- 
tially that  Judge  Davis  gave  Andy  the  stock; 
that  the  decedent  looked  the  stock  over,  and 
gave  it  to  Andy,  and  said  be  did  not  know 
whether  he  would  ever  come  back  or  not,— 
there  might  be  an  accident  on  the  railroad; 
that  he  (Talbott)  and  Andy  told  decedent  they 
thought  be  would  come  back,  and  assured 
him  that  he  would  live  ten  or  fifteen  years; 
that  decedent  had  said  the  train  might  jump 
the  track  and  kill  him,  and  "If  I  don't  come 
back,  or  anything  happens,  I  want  you  to 
have  that."  Upon  the  trial  of  this  case  Tal- 
bott was  cross-examined  concerning  his  for- 
mer testimony:  "Q.  Is  that  your  language? 
(As  used  on  the  former  trial.)  A.  Well,  that  Is 
about  the  sum  and  substance  of  it,— tlmt  he 
wanted  him  to  have  the  stock."  Talbott 
further  said  upon  this  trial,  upon  cross-ex- 
amination, that  at  the  former  bearing  he  bad 


detailed,  he  thought,  about  what  transpired, 
and  that  he  had  testified  that  Judge  Davis 
was  going  to  tbe  coast,  saying  he  was  going 
down  to  see  If  It  wouldn't  do  him  good  again; 
it  was  the  best  place  be  bad  found  In  all  his 
travels.  He  said  that,  if  he  detailed  anything 
difTerent  upon  the  trial  of  this  cause  from 
what  he  had  said  upon  the  first  hearing,  "it 
cannot  be  much  different,  because  it  Is  aU 
in  the  same  meaning,— tlie  same  idea.  I  can- 
not see  where  it  would  make  any  dlffermc^ 
particularly.  I  gave  the  language  as  near 
as  I  could,— to  the  best  of  my  knowledge  and 
judgment  On  redirect  examination,  tbe  wit- 
ness was  asked  whether,  on  the  former  ex- 
amination, be  had  stated  everything.  He  re- 
plied: "No,  air;  I  didn't  state  everything.  Q. 
Have  you,  upon  this  examination,  stated  ev- 
erything that  occurred,  as  well  as  you  could 
remember?  A.  I  think  so;  everything  that 
would  be  connected  with  the  case.  There 
were  little  things  came  np  there,— talking 
about  different  things,— but  nothing  about 
that  gift  or  anything.  Q.  You  stated  in  your 
former  examination,  as  rend  to  you,  that 
Judge  Davis  said  that  something  might  hap- 
I)en  to  him.— the  ti-ain  might  run  off  the  track. 
How  did  he  come  to  make  that  remark?  A. 
Tbe  reason  was  that  we  told  him,  you  know, 
that  we  didn't  think,— tried  to  brace  him  up 
and  make  him  think  that  he  was  not  so  bad 
off,  you  know;  and  then  It  was  that  he  said 
the  train  might  Jump  the  track,  and  he  get 
killed  In  that  way.  He  said,  'You  are  tak- 
ing chances  all  the  time  when  you  are  on  a 
train,'  or  something  to  that  effect  That  waa 
how  that  came  about."  The  witness  then  said 
that  he  had  testified  upon  the  first  hearing 
without  knowing  that  he  was  to  be  called  up> 
on,  and  without  having  given  any  particular 
thought  to  the  matter.  Thereupon  this  ques- 
tion was  put  to  him  by  respondents*  counsel: 
"If  there  Is  any  difference  in  the  statement 
that  you  gave  in  your  testimony  before  and 
that  yon  have  given  now,  which  would  yon 
say  Is  correct?  A.  Well,  I  think  that  the 
statement  I  gave  to-day  is  as  near  correct  aft 
I  could  give  it,  then  or  any  other  time.  I 
don't  see  bow  I  could  better  It  any.  There 
might  be  a  word  here  and  there  that  would 
mean  a  little  different;  but  at  the  same  time 
it  all  means  the  same  to  me,  when  I  come  to 
put  it  all  together."  Here  was  the  recross^x- 
aroloation:  "Q.  There  may  be,  yon  say,— 
have  been,— some  things  transpired  that  yon 
did  not  testify  to  on  the  former  trial;  but 
what  facts  you  did  testify  to  on  the  former 
trial  are  correct,  are  th^  not,— the  facts?  A. 
Well,  I  should  say  that  they  were;  yes,  sh. 
Q.  While  you  might  not  have  remembered 
some  things  that  you  testify  to  now,  wba; 
you  did  testis  to  then  is  correct?  A.  Yea, 
sir." 

Tbe  by-laws  of  the  bank  are  made  part  of 
tbe  case.  So  far  as  material,  they  provide 
ttiat  the  regular  annual  meetings  of  the  stock- 
holders for  the  election  of  direct(M*8  should 
l>e  held  on  the  second  Tuesday  In  Jannaiy  ot 
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each  year.  The  dlrectors^lect  were  required 
to  meet  for  organization,  npon  notification  giv- 
en by  the  cashier,  within  one  week  from  the 
time  of  their  election,  and  should  do  no  husl- 
uesa  whatever  prior  to  qualifying  by  taking 
the  oath  of  office,  as  required  by  law.  The 
president  was  to  hold  his  office  for  the  cur- 
i-ent  year,  and  T^-as  to  be  elected  by  the  board 
of  directors.  By-laws  Nos.  21,  22,  and  23  pro- 
vide as  follows:  "(21)  The  stock  of  this  bank 
stiall  Ite  assignable  and  transferable  only  on 
the  books  of  this  bank,  subject  to  tbe  restric- 
tions and  provisions  of  tlie  banking  laws,  and 
transfer  book  shall  he  provided,  in  which  all 
assignments  and  transfers  of  stock  shall  be 
made.  No  transfer  of  stock  sliall  be  made 
without  the  consent  of  the  board  of  directors, 
by  any  stockholder  who  stiall  be  liable,  either 
as  principal,  debtor,  or  otherwise.  (22)  Trans- 
fers of  stock  shall  not  be  suspended  prepara- 
toiy  to  the  declaration  of  dividends,  and,  un- 
less an  agreement  to  the  contrary  shall  be 
expressed  In  the  assignments,  dividends  shall 
be  paid  to  the  stockholders  in  whose  name 
the  stock  stands  at  the  date  of  the  declaration 
of  the  dividends.  ^3)  Certificates  of  stock, 
signed  by  tbe  president  and  cashier,  shall  be 
issued  to  stockholders,  and  the  certificates 
shall  state  upon  the  face  thereof  that  the 
stock  is  transferable  only  on  the  books  of 
the  bank."  It  also  appears  that  on  Decem- 
ber 9,  1889,  the  regular  meeting  of  the  stock- 
holders was  called  to  be  held  at  the  office  of 
the  bank  on  Tuesday,  January  14,  1890.  This 
call  was  signed  by  Andrew  J.  Davis,  Jr.,  re- 
spondent herein,  as  cashier.  Pursuant  to  this 
call  a  meeting  was  held,  ss  the  following  ex- 
tract of  the  minutes  will  show:  "Present: 
Andrew  J.  Davis,  by  proxy  to  J.  E.  Davis, 
Hiram  Kuowles,  and  A.  J.  Davis,  Jr.  On  mo- 
tion, Iliram  Knowles  was  chosen  chairman, 
and  Andrew  J.  Davis,  Jr.,  secretary.  On  mo- 
tion duly  carried,  It  was  resolved  to  proceed 
to  the  election  of  directors,  and  Hiram 
Knowles  and  John  E.  Davis  were  chosen  judg- 
es of  the  election,  who  announced  the  follow- 
ing directors  duly  elected,  receiving  nine  hun- 
dred and  seventy  votes  each:  Andrew  J.  Da- 
vis, Hiram  Kuowles,  S.  T.  Hauser,  W.  W. 
Dixon,  James  A.  Talbott,  A.  J.  Davis,  Jr. 
The  meeting  then  adjourned.  Andrew  J.  Da- 
vis, Jr.,  Secretary.  Attest:  Hli-am  Knowles, 
Chairman." 

W.  C.  Darnold,  a  witness  for  the  defend- 
ant, testified  that  he  was  well  acquainted 
with  tlic  decedent,  having  been  In  his  em- 
ploy for  tlireo  years;  that,  after  the  return 
of  Judge  Davis  from  Tacoma  the  last  time, 
be  was  out  of  employment,  and,  being  un- 
friendly to  Andy,  he  called  upon  Judge  Davis 
himself,  to  solicit  bis  friendly  offices  to  ob- 
tain a  situation,  somewhere  between  the  1st 
and  the  Cth  of  Februaiy,  1890,  and  that 
Judge  Davis  then  told  him  that  he  had  given 
the  imnk  stock  to  Andy,  and  had  not  any 
control  over  it,  and  tlut  he  could  not  do  auy- 
tlUng,  but  that  when  be  got  up  he  would 


help  him;  that  at  that  time  Judge  Davis 
was  very  low,  could  only  speak  two  or  three 
words,  and  would  keep  quiet  for  a  moment 
or  two,  and  then  speak  again.  Upon  cross- 
examination  Darnold  said  that  nol>ody  was 
paying  him  to  remain  in  Butte,  or  to  testify, 
as  he  did;  that  he  was  out  of  employment 
at  the  time,  and  was  living  with  Mr.  J.  R. 
Boyce,  Jr.;  that  he  hod  never  mentioned  to 
Mr.  or  Mrs.  Boyce  what  he  had  heard  Judge 
Davis  say,  and  he  had  no  recollection  of  tiav* 
Ing  made  any  statement  to  the  Boycea  that 
his  testimony  In  this  case  would  be  a 
"clincher,"  J.  R.  Boyce,  Jr.,  referred  to  In 
tbe  testimony  of  Darnold,  was  called  on  the 
part  of  the  plaintiff,  and  testified  In  sub- 
stance ttiat  Darnold  was  working  for  J.  B. 
Boyce,  Jr.,  &  Co.,  as  a  bookkeeper,  until 
about  the  1st  of  March,  1890;  that  he  had 
heard  Darnold  say  that  Judge  Davis  said  la 
1887  that  he  Intended  the  bank  for  Andy; 
that  about  two  weeks  before  the  trial  of 
this  case  he  heard  Darnold  say  that  he 
would  testify  herein,  and  would  be  the  last 
witness;  and  that,  although  he  did  not  state 
what  he  was  going  to  testify  to,  yet  he  had 
given  the  witness  to  understand  that  all  he 
(Darnold)  knew  about  the  case  was  what 
Judge  Davis  had  told  him  in  1887,  Mr. 
Boyce  did  not  produce  any  books  to  verify 
his  statement  that  Damoid  left  his  employ 
about  March  1,  1890,  and  his  testimony  con- 
cerning that  point  was  from  recollection,  al- 
though the  books  were  at  Boyce's  hoiue  at 
the  time  of  the  trial. 

The  court  found  the  issues  in  favor  of  the 
defendant  Andrew  J.  Davis,  Jr.,  and  render^ 
ed  a  decree  In  accordance  with  the  prayer 
of  his  answer,  adjudging  him  to  be  the  own- 
er of  all  the  shares  of  stock  described  In  tbe 
complaint,  and  the  certificates  thereof,  and 
entitled  to  have  the  same  transferred  to 
him  on  the  books  of  the  bank;  directing  tbe 
First  National  Bank  of  Butte,  defendant,  to 
make  such  transfer,  and  to  Issue  to  said  An- 
drew J.  Davis  new  and  proper  certificates 
therefor. 

A  motion  for  new  trial  was  made,  based 
upon  assigned  errors  in  admitting  evidence 
of  decedent's  estimate  of  Andy's  business 
qualifications,  and  in  admitting  the  testi- 
mony of  John  E.  Davis  that  Andy  directed 
him  to  cast  tbe  950  shares  of  stock  for  the 
alleged  donee  for  director,  for  the  purpose 
of  sliowlng  the  exercise  of  dominion  and 
control  over  the  stock  by  Andy  In  the  ab- 
sence, and  without  the  knowledge,  of  the  de- 
cedent Nearly  ail  the  other  errors  assigned 
are  involved  In  the  legal  propositions  dis- 
cussed in  the  opinion.  One  ground,  how- 
ever, of  motion  for  uew  trial,  was  newly- 
discovered  evidence.  J,  R,  Boyce,  Jr.,  who 
had  been  a  witness,  made  an  affidavit  to  tbe 
effect  that  Darnold  had  stated  to  him  on  or 
about  July  1,  1894.  that  be  had  never  bad  a 
conversation  with  Judge  Davis  on  the  soh- 
Ject  of  Andy's  becoming  tbe  owner  of  tbe 
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baok  since  1886  or  thereabouts,  and  that 
the  conTersation  which  Darnold  had  testi- 
fied to  as  having  occurred  In  February,  1890, 
was  not  true;  that  an  July  11, 1894,  Darnold 
asked  the  witness  to  ko  with  him  to  flee  Mr. 
Stapleton,  and  tliat  there.  In  tlie  presence  ot 
Mr.  Stapleton,  Darnold  said  that  his  former 
statements  on  the  trial  of  this  case  were  uot 
true.  One  John  H.  Curtis  also  filed  an  affi- 
davit to  the  effect  tliat  about  July  10,  1894, 
he  had  heard  Darnold  make  a  statement  to 
Boyce  that  he  (Darnold)  had  made  a  de- 
mand upon  Mr.  Davis  for  $10,000,  which 
would  enable  him  to  go  into  business  In 
Ohio,  and  that  if  Davis  did  not  give  it  he  In- 
tended to  go  to  tlie  attorneys  and  tell  them 
that  he  misrepresented  his  statements  on 
the  witness  stand.  As  counter  affidavits, 
the  respondent  Andrew  J.  Davis  filed  the 
statements  of  W.  I.  Lippincott,  Guy  X. 
Piatt,  and  himself.  It  appears  by  these 
statements  that  there  was  a  controversy 
pending  between  the  bank  and  J.  R.  Boyce, 
Jr.,  in  which  Boyce  claimed  that  Judge 
Davis,  deceased,  was  a  partner  in  business 
with  lilm,  and  attributed  a  suit  which  had 
been  brought  by  the  bank  against  the  firm 
of  Jas.  R.  Boyce,  Jt^  &  Co.  to  the  enmity  of 
respondent  Darla  Respondent  Davis  blm- 
self  stated  In  his  affidavit:  That  be  bad 
caused  an  attachment  to  be  levied  In  behalf 
of  the  bank  on  the  stock  and  merchandise 
of  said  J.  B.  Boyce,  Jr.,  &  Co.,  and  from 
that  time  Boyce  bad  entertained  unfriendly 
feelings  towards  him.  That,  since  the  trial 
of  this  salt  in  the  district  court,  Boyce  had 
solicited  blm  to  Join  In  a  scheme  to  buy  up 
the  claims  against  the  firm  of  Boyce  &  Co., 
Jointly  with  him,  and  together  they  would 
prove  that  A.  J.  Davis,  the  deceased,  had 
been  a  partner  in  business  with  Boyce,  and 
thus  the  amounts  of  said  chilms  could  be 
collected.  Davis  refused  to  enter  Into  this 
arrangement.  That  on  Friday,  July  20, 
1804,  Boyce  told  Davis  that  be  bad  evidence 
in  bis  (Boyce's)  pocket  that  would  "upset  bis 
case";  that  the  other  side  wanted  said  evi- 
dence, but  he  would  not  let  them  have  it  if 
he  (Davis)  would  agree  to  go  In  with  him  to 
buy  up  the  claims  of  the  creditors  of  said 
Boyce  &  Co.,  and  then  hold  the  Davis  estate 
for  them.  That  Boyce  gave  him  nntU  noon 
of  the  next  day  to  decide  what  to  do,  giving 
him  to  understand  that,  If  he  did  not  go  Into 
the  arrangement  he  proposed,  he  would  use 
the  evidence  which  he  claimed  to  have 
against  him.  That  upon  the  next  day  re- 
spondent Davis  told  him  he  would  have 
nothing  to  do  with  the  arrangement  he  pro- 
posed. Darnold  himself  filed  no  counter 
afiSdavlt  It  is  unnecessary  to  recapltnlate 
more  fully  the  terms  of  the  several  affidavits 
used  on  motion  for  new  trial.  An  affldaxlt 
of  Mr.  Wellcome  was  filed  too  late  to  be 
considered.  The  motion  for  new  trial  was 
overruled,  and  from  the  order  overruling  the 
same,  and  from  the  judgment  the  plaintiff 
appeals. 


ilcConnell,  Clayberg  &  Gimn,  Toole  &  Wal- 
lace, and  W.  F.  Sanders,  for  appellant.  W. 
W.  Dixon,  M.  Kirkpatrick,  Forbis  &  Forbls, 
and  B.  F.  Carpenter,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  As  Is 
often,  perhaps  generally,  the  case  in  suits 
where  property  Is  claimed  as  a  donatio  causa 
mortis,  the  court  Is  not  seriously  embar- 
rassed by  conflicts  In  the  testimony.  When 
the  idea  pervades  the  mind  that  death  is  cer- 
tainly close  at  hand,  and  that  It  is  a  fitting 
time  to  act  in  relation  to  property  afTalrs, 
with  a  view  to  their  disposition  in  case  of 
death,  a  reflecting  sense  of  the  occasion 
whereon  tliey  may  act  bids  men  seek  the 
unobtrusive  confidence  and  privacy  of  close 
friendships,  trusted  counsel,  or  strong  ties 
of  consangninity.  It  therefore  happens  that 
our  duty  In  Judicially  considering  this  case  is 
not  made  so  difilcult  by  deciding  which  of 
various  accounts  of  the  transaction  is  true, 
as  to  correctly  weigh  what  was  said,  and 
then  to  ascertain  what  are  the  correct  legal 
principles  to  control,  and  apply  them  to  the 
facts  as  they  stand,  without  material  contra- 
diction or  dispute  Now,  (1)  what  was  Ibv. 
bitentlon  of  Judge  Davis?  What  Is  the  evl-l 
dence  in  point  of  £act?  How  strong  is  It, 
and  ot  what  w^gbt?  And  (2)  to  what  legal' 
results  must  that  evidmce  lead  ns?  j 

Here  was  a  rich  old  man,  who  felt  that  he! 
and  his  wealth  must  soon  be  parted.  With 
nearly  70  years  of  busy  life  behind  him,  bte! 
time  to  lay  down  Its  cares  had  come.  Iltj 
health  and  disease  were  in  blm,  and  be  knew 
It  Premcmltlons  of  death,  well-founded  ap- 
prehensions that  he  was  too  old  to  recorerj 
bade  him  adjust  his  bnsinesB.  With  no  fam-| 
lly  ties  to  make  his  life  less  within  himself, 
reticent  of  speech  concerning  his  own  af- 
fairs, this  old  millionaire  evinced  but  me' 
genuine  attachment  in  the  ebb  of  his  life. 
To  his  namesake  and  his  nephew  bis  heart 
went  out  in  quiet,  undemonstrative  solief" 
tude,  as  it  did  to  no  one  else  on  earih.  Busi- 
ness confidence,  accompanied,  no  doubt,  by  a 
disposition,  natural  to  one  In  Judge  Davis* 
situation,  yearning  for  some  one  In  whom 
his  affections  might  center,  prompted  him  to 
select  Andy,  of  all  others,  to  uphold  his 
name,  and  pai>etuate  the  particular  pride 
of  bis  business  career,— the  Flist  National 
Bank  of  Butte.  "Andy  will  have  the  bank 
some  day.  Thus  it  will  reAialn  In  the  Davis 
f&mlly.  Thus  It  will  remain  under  Davis 
management  I  will  let  It  form  no  luirt  of 
my  estate.  Bring  me  my  box,  and  let  one 
trusted  friend  witness  my  contemplated  act" 
There  we  observe  method.  There  we  And 
imreserved  Indications  of  a  fixed  plan  to  ^ve 
the  bank  to  Andy,  and  mark  intelligent  prep- 
arations to  execute  the  plan.  There,  too,  vras 
the  fast-doclinlDg  health,  and  the  acpectatlon 
ot  death  soon  to  come  from  disease  already 
upon  him.  Alone  in  his  bedroom,  with  his 
nephew  and  friend,  the  mind  of  the  decedent 
still  bent  on  the  plan  already  instituted. 
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First,  the  exact  veriflcatlon  of  the  number  of 
certiScates  of  shares.  Then,  without  dehiy, 
with  his  own  hand,  a  tradition  of  the  certifi- 
cates to  his  nephew.  *'I  have  alTrays  in- 
tended that  for  you,  and  now  I  will  do  It." 
There  was  the  act  which  proved  the  sinceri- 
ty of  the  Intention  to  giTO.  There  was  the 
execution  of  the  plan  in  view  when  the  box 
was  ordered  brought  down.  There  was  the 
proof  that  the  bank  was  not  intended  to  be 
part  of  the  estate,  and  there,  withal,  was  the 
hovering  apprehension  of  death  moving  the 
donor  to  execute  his  plan  without  delay. 
Andy  took  the  stock  and  put  It  In  his  pocket 
In  his  nncle's  presence.  There  was  an  ac- 
ceptance of  the  gift.  The  scene,  at  night; 
the  delivery  itself,  upon  the  eve  of  departure 
to  Sgbt  against  the  inevitable;  the  words; 
the  enfeebled  health  and  age  of  Judge  Davis; 
the  magnitude  of  the  gift,— all  naturally  sug- 
gested to  his  two  Usteoers  that  he  antici- 
pated death  very  soon.  Straightway  his 
nephew  and  friend,  In  a  spirit  of  hopeful- 
ness and  sympathy  incident  to  such  solemn 
occasions,  told  him  they  did  not  think  him 
so  III.  "The  train  may  Jump  the  track  and 
kill  me.  •  •  •  If  I  don't  come  back,  or 
anything  happens,  I  want  you  to  have  that 
*  *  *  I  am  an  old  man,  and  there  is  no 
telling.  •  •  •  I  don't  think  I  can  get 
over  this  disease.  I  can't  stand  It  •  •  • 
I  can't  expect  It  ♦  •  *  I  only  hope  it 
will  be  so,  but  I  don't  think  It"  There  were 
the  serlouB  words  of  a  very  sick  man,  who 
believed  that  death  waa  close  at  hand.  The 
last  expressions  were  bora  of  that  hope 
which  is  in  the  mind  of  nearly  every  man 
imtu  the  last  vital  spark  is  extinguished. 
ThMi  the  departure  for  Tacoma.  In  that  act 
we  find  an  additional  reason  for  the  previ- 
ous conduct  of  the  donor.  He  was  going 
away,  with,  at  most,  a  faint  hope  of  recovery, 
and  realized  that  he  might  never  see  Andy 
again.  The  opportunity  was  ripe  for  the 
execution  of  his  long-announced  plan.  "Xow, 
take  It"  He  believed  the  bank  was  severed 
from  any  estate  he  might  leave.  Andy  had 
the  bank,  he  thought;  and  it  would  forever 
remain  In  the  Davis  name,  and  In  the  Davis 
management  The  human  object  of  his  af- 
fection had  been  conddered  in  the  manner 
be  bad  said  be  would  r^ard  him.  All  other 
material  aSFalrs  might  rest  upon  the  ikwsI- 
bUity  of  future  action.  So  far  as  Judge 
DavlB  was  concerned,  the  purpose  towards 
which  his  thoughts  were  directed  was  ac- 
compUshed,  He  believed  cm  that  night  that 
blB  plan  was  consummated. 

The  appellant  would  break  the  force  of 
all  these  facts  and  circumstances  by  arguing 
that  the  testimony  discloses  an  Intention  on 
the  part  of  the  decedent,  when  he  died,  to 
give  Andy  the  bank  stock.  He  urges  that 
decedent  knew  the  by-laws  of  the  bank  and 
the  natlMial  iHinking  laws,  which  said  that 
no  transfer  of  stock  could  be  made,  except 
by  the  assignment  thereof  and  transfer  up- 
on the  books,  and  that.  If  be  Intended  to  di- 


vest himself  of  his  title,  he  would  have  nsed 
the  pen  and  Ink  so  close  at  hand.  But  the 
by-laws  did  not  require  any  Indorsement  or 
assignment  or  power  of  attorney,  In  writing 
or  otherwise,  njwn  the  certificates  of  the 
stock,  or  elsewhere,  to  transfer  them,  but 
only  an  assignment  or  transfer  on  the  trans- 
fer book  of  the  bank.  There  was  no  pro- 
vision that  even  this  assignment  or  transfer 
must  be  made  by  the  stockholder  or  his  at- 
torney. The  certificates  stated  on  their  face 
that  the  stock  was  transferable  only  by  the 
holder  or  his  attorney  on  the  books  of  the 
bonk  on  the  surrender  of  the  certiflci^es. 
There  was  no  assignment  or  power  of  at- 
torney on  the  back  of  the  certificates  giv^ 
to  Andy.  The  by-laws  required  no'  UaiA 
for  such  a  purpose.  To  make  the  transfer 
on  the  books  of  the  bank  would  have  re- 
quired the  presence  of  the  transfer  Ixx^ 
and  a  surrender  of  the  certificates;  but  the 
books  were  not  at  band.  The  mind  of  the 
donor  was  upon  one  essential  feature,  as 
alone  Indispensable  to  his  purpose,— the  ae* 
tual  surrender  of  the  certificates  themselres. 
Thus  would  he  part  with  the  representa^ 
tives  of  his  ownership.  This,  he  thought 
was  the  all  and  only  Important  act  of  his 
Intended  gift   And  this  he  did. 

Next,  as  to  the  words  spoken  in  the  de- 
cedent's room.  The  appellant  would  do 
away  with  our  view  by  quoting  the  testi- 
mony Talbott,  given  on  a  former  hearing.' 
We  agree  with  the  learned  counsel  for  the 
appellant  that  the  statements  of  TaJbott 
on  the  former  hearing  ought  to  be  consid- 
ered with  those  given  upon  the  trial  of  this 
suit;  but.  In  considering  them,  we  bear  In 
mind  that  there  Is  no  contention  or  Insinua-' 
tton  by  the  appellant  that  Talbott  has  testi- 
fied falsely.  The  lower  court  must  have  be- 
lieved that,  in  his  testimony,  he  tried  to 
hold  hard  to  the  truth;  and  we  shall  treat 
his  several  statements  as  complementary  of 
one  another.  The  salient  points  are  con- 
spicuously and  uniformly  brought  out — 
nnmely,  the  actual  and  perilous  sickness  of 
Judge  Davis,  and  the  actual  and  manual 
delivery  of  the  certificates  to  Andy  by  way 
of  gift.  The  assurances  were  then  made  by 
Talbott  and  Andy  to  Judge  Davis  that  he 
was  not  so  ill  as  he  thought  himself.  There- 
upon Judge  Davis,  not  wishing  to  dwell 
upon  so  painful  a  subject  as  death,  and  to 
parry  further  reference  to  his  physical  con- 
dition, expressed  the  possibility  of  being 
killed  In  a  railroad  accident  and  added,  "If 
I  don't  come  back,  or  anything  happens  to 
me,  X  want  you  to  have  that."  Then  follow- 
ed the  further  statements  by  Judge  Davis 
to  the  effect  that  he  could  not  expect  to  re- 
cover from  his  disease.  This  must  have 
been  the  exact  situation  at  the  Interview, 
for  Talbott  expressly  says  the  way  that 
Judge  Davis  came  to  make  the  remark  about 
the  train  Jumping  the  track  and  killing  bim 
was  because  be  and  Andy  tried  to  "brace 
him  up,  make  Um  think  be  was  not  so  bad 
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off,  you  know,"  and  after  that  remark  Judge 
Dayls  said  the  train  mlgbt  jump  ttie  track. 
This  statement  of  Talbott's,  that  the  re- 
marks of  Judge  Davis  were  not  made  until 
after  the  tradition  of  the  certificates  them- 
selyes,  is  of  Importance,  and  greatly 
strengthens  our  opinion  that  there  were  no 
qualiftcations  to  the  gift,  other  than  those 
inherent  in  all  gifts  causa  mortis,  and  that 
the  donor  intended  none  other  to  be  attach- 
ed. It  must  never  be  forgotten  that,  Just 
before  the  judge  made  any  remarks,  be  had 
delivered  the  certificates,  without  any  words 
of  qnallflcatlon,  and  tbls  act  properly  aids 
U8  lu  Interpreting  the  meaning  of  the  donor 
tn  his  -subsequent  words.  Thomt,  Gifts,  p. 
122.  The  stock  certificates  liad  been  deliv- 
ered. The  Intention  of  Judge  Davis. was 
executed.  If  Andy  and  Talbott  had  pre- 
pared to  leave  the  room  at  once,  would 
Judge  Davis  have  said  anything  more  about 
the  gift?  We  think  not.  Or  If,  remaining, 
they  had  made  no  reference  whatsoever, 
after  the  tradition,  to  his  physical  condition, 
is  it  not  reasonable  to  say  that  no  oth^ 
word  would  have  been  spoken  on  the  sub- 
ject of  the  gift  by  the  donor  himself?  We 
think  so.  The  very  fact  that  the  statements 
were  not  called  out  except  by  way  of  re- 
spouse  to  the  remarks  of  Andy  and  Taltwtt, 
in  the  light  of  what  Judge  Davis  had  done 
before,  makes  them  but  explanations  of  the 
reason  why  the  donor  had  given  the  certifi- 
cates to  his  nephew  at  that  particular  time. 
This  construction  of  the  remarks  of  Judge 
Davis,  after  the  certificates  had  been  deliv- 
ered, is  not  only  consistent  with  the  prior 
acts  and  statements  of  the  donor  at  the 
moment  of  the  delivery  and  gift  itself,  but 
Is  in  strict  accord  with  his  intention,  as 
manifested  by  repeated  prior  declarations  to 
friends.  But,  If  we  are  in  error  in  that  rea- 
soning, let  us  follow  the  theory  of  appel- 
lant's counsel,  and  consider  all  the  acts  and 
the  conversation  together,  as  forming  es- 
sential and  Inseparable  jrarts  of  the  acts  of 
delivery.  To  proceed,  then:  Suppose  the 
donor  had  said,  at  the  time  he  handed  the 
certificates  over,  "I  always  Intended  that  for 
you.  I  want  you  to  take  It,"  and  then 
added,  "If  I  don't  come  back  I  want  you  to 
have  that.  I  am  an  old  man  and  cannot 
expect  to  recover."— then  appellant's  argu- 
ment that  the  condition  of  death  while  away 
at  Tacoma  was  attached  to  the  gift  would 
have  been  of  force,  and  a  return  might,  ipso 
facto,  have  operated  as  a  revocation  of  the 
gift.  We  here  remark  that  we  attach  no 
significance  to  any  fear  on  the  decedent's 
part  of  being  killed  by  a  railroad  accident. 
That  idea  is.  In  our  judgment,  incompatible 
with  the  evidence  of  every  act  and  word 
and  thought  of  the  donor  at  the  time  of  the 
delivery  of  the  certificates.  Death  from  his 
Illness  was  the  ouly  current  of  his  thoughts. 

But  the  foregoing  line  of  reasoning  cannot 
be  pursued  without  departure  from  appel- 
lant's theoiTr  because  It  eliminates  another 


and  material  part  of  the  statement  of  the  de- 
cedent, namely,  the  alternative  condition,  "or 
if  anything  tiappens,  I  want  you  to  have 
that."  Let  us,  therefore,  take  up  tills  further 
qualification,  aud,  by  adding  it  on,  we  have 
these  words:  "I  liave  always  Intended  that 
for  you,  aud  I  want  you  to  take  it.  If  I  do 
not  come  back,  or  anything  happens,  I  want 
you  to  have  that  I  am  an  old  man,  aud  can- 
not expect  to  recover."  Considered  with  the 
act  of  delivery  of  the  certificates,  we  find 
that  the  gift  was  not  limited  to  the  event  of 
death  on  his  trip,  only,  but  comprehended 
death  at  any  time  in  the  near  future.  Now, 
If  we  put  the  several  whole  sentences  to- 
gether, and  connect  them  exactly  with  the 
delivery,  we  liave  this  condition  of  testimony: 
Judge  Davis:  "I  have  always  intended  that 
for  you,  now  take  It."  The  certificates  are 
handed  over.  Talbott:  "You  are  not  so  bad 
off  as  you  think."  Judge  Davis:  *'I  don't 
know  whether  I  will  ever  come  back  or  not. 
There  may  be  an  accident  on  the  railroad.  If 
I  don't  come  back,  or  anything  liappens,  I 
want  you  to  have  that.  I  am  an  old  man, 
and  there  is  no  telling.  I  can't  stand  what  I 
used  to.  I  don't  think  I  can  get  over  this 
disease.  I  can't  stand  It.  I  am  too  old.  I 
can't  expect  It."  Talbott:  "We  think  you 
will  come  back,  and  that  you  will  live  10  OT- 
IS years."  There  we  have  one  portion  of  the 
sentence,  "if  I  don't  come  back,  or  anjrthiDg 
happens,"  Imposing  conditions  of  death  be- 
fore a  return  from  Tacoma,  and  the  succeed- 
ing and  last  iwrtion  expressly  without  con- 
ditions whatsoever  pertaining  to  the  particu- 
lar Journey  alwut  to  be  begun.  Here  the  ar- 
gument of  apiiellant  must  be  that  the  quali- 
fication or  limitation  placed  upon  the  first 
portion  of  the  sentence  governs  the  lattef  as 
well.  If  this  be  correct,  we  render  the  latter 
portion  of  the  sentence,  viameiy,  the  words, 
"or  if  anything  happens  I  waut  you  to  have 
that,"  entirely  superfluous  and  meaningless. 
They  are  ignored.  But,  if  they  were  mean- 
Ingless,  why  did  the  donor  express  them? 
Surely,  if  everj'thing  said  is  part  of  the  gift, 
no  construction  can  be  accurate  which  would 
omit  to  give  some  effect  to  these  latter  words, 
as  well  as  to  all  others.  The  only  way  to  do 
so  is  to  Interpret  the  whole  saitence  by  the 
light  of  all  else  done  and  said,  Iiefore  and 
afterwards.  Doing  this,  the  donor  said: 
"Take  this  stock.  I  liave  always  intended  to 
give  it  to  you,  and  now  I  will  do  It.  I  be- 
lieve I  am  a  dying  man.  I  have  but  little 
hope  of  recovery.  If  I  do  not  live  to  come 
back,  or  if  I  die  soon,  then  this  stock  Is  ab- 
solutely yours."  We  cannot  say  by  which 
process  of  reasoning  the  district  court  was 
moved  to  adopt  its  primary  conclusion  that 
Judge  Davis  Intended  a  gift  causa  mortis,  at 
the  interview  on  the  night  before  his  depar- 
ture for  Tacoma.  The  first  view,  in  our  opin- 
ion, is  correct,  and  we  adopt  it;  but  both 
analyses  of  all  that  was  said  and  done  lead 
to  the  same  logical  deduction.  Each  is  bnllt 
upon  the  firm  and  unsbaken  eTidentlal  foan* 
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dation  of  an  oft-repeated  Intent  of  tbe  donor 
to  give  the  bank,  some  dB7,  to  Andy,  and  np- 
on  that  other  and  most  convincing  act,  tbe 
manual  delirerr  of  the  certificates  by  Judge 
]:>aTlB  while  In  a  condition  of  health  which 
clearly  evinced  bis  apprehension  of  speedy 
death.  We  cannot  find,  in  our  consideration 
of  tbe  case  up  to  this  iiolnt,  substantial  sup- 
j>ort  for  the  argument  that,  by  any  words  or 
acts  of  the  donor,  prior  to  bis  departure  for 
Tacoma,  he  Intended  the  gift  to  be  dependent 
only  upon  his  failure  to  return  to  Butte;  for, 
no  matter  what  refinements  may  be  given  to 
tbe  language  of  the  donor,  no  force  of  speech 
at  this  time  can  overcome  the  fact  that  the 
donor,  sagacious  and  close  man  that  he  was, 
parted  with  the  certificates.  Probably,  too, 
Talbott'B  language  was  not,  at  the  first  hear- 
ing (which  was  not  a  trial  of  the  ownership 
of  the  stock),  predse  In  its  details  of  the  oc- 
currence, for  he  says  that  he  does  not  see 
any  substantial  difference  between  what  be 
said  at  that  time  and  upon  the  trial  of  this 
case.  But,  assuming  that  what  he  said  on 
each  trial  was  an  exact  statement,  we  cer- 
tainly cannot  now  say  that  the  district  court 
was  not  warranted  In  its  conclusion  that  the 
donor  Intended  to  give  the  stock  to  the  donee 
at  the  time  of  the  delivery  thereof.  The  find- 
ing, therefore,  to  that  effect,  must  be  sus- 
tained, unless  subsequent  events,  by  them- 
selves or  in  connection  with  preceding  af- 
fairs, overthrow  the  finding,  or  the  law  will 
not  permit  It  to  stand. 

The  appellant  opens  his  exhaustive  argu- 
ment with  references  to  the  eaiiy  English 
text  writers  and  their  definitions  of  gifts 
causa  mortis.   We  will  therefore  go  further 
back  than  be  does,  and  briefly  examine  the 
law,  to  determine  whether  his  primary  in- 
ferences are  sound.   If  we  revert  to  the  In- 
stitutes of  Justinian,  published  A.  D.  G33, 
(Imperatoris  Justlnlani  Instltutlones,  by  J. 
B.  Uoyle),  we  find  the  first  definition  of  the 
essential  conditions  of  a  donatio  mortis 
causa,  as  a  primary  source  of  the  meaning 
adopted  in  the  common-law  raports  of  Eng-  I 
land,  and  In  the  decisions  of  many  of  our  j 
own  most  learned  courts.  Omitting  the  I^at-  | 
in  text,  and  accepting  the  translation  of  Fro-  | 
feraor  Hammond  (Sandara,  Just.  p.  218),  we  j 
find:  "A  donation  mortis  causa  Is  that  which  { 
la  made  to  meet  the  case  of  death,  as  when  i 
anything  Is  given  upon  condition  that,  if  any  | 
fatal  accident  befalls  the  donor,  the  person  I 
to  whom  It  Is  given  shall  have  it  as  his  own;  | 
but,  if  the  donor  should  survive,  or  If  he  i 
should  repent  of  having  made  the  gift,  or  if  j 
the  person  to  whom  It  has  been  given  should 
die  before  the  donor,  then  the  donor  shall  ' 
receive  back  the  thing  given.   These  dona- 
tions mortis  causa  are  now  placed  exactly  on 
tbe  footing  of  legacies.    It  was  much  doubt- 
ed by  the  Jurists  whether  tb^  ought  to  be 
considered  as  a  gift  or  as  a  legacy,  partak- 
ing as  they  did,  in  some  respects,  of  the  na- 
ture of  both;  and  some  were  of  opinion  that 
they  belonged  to  the  one  head,  and  others 
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that  they  belonged  to  the  other.  We  hare 
decided,  by  a  constitution,  that  they  shall  be 
in  almost  every  respect  reckcmed  among  leg- 
acies, and  shall  be  made  in  accordance  with 
the  forms  our  constitution  provides.  In 
short,  it  is  a  donation  mortis  causa  when  the 
donor  wishes  that  the  tbii^  glvm  should  be- 
long to  himself  rather  than  to  the  person  to 
whom  he  gives  it,  and  to  that  person  rather- 
than  to  his  own  heir."  The  original  text 
adds  a  line  Illustrating  gifts  causa  mortis  by 
reference  to  the  Odyssey  of  Homer,  wh«:« 
Telemachus  makes  presents  to  Plneus  if  he 
be  killed.  Sandara  then  proceeds  to  elabo- 
rate the  text  as  follows:  "There  are  two  es- 
sential conditions  of  a  donatio  mortis  causa: 
It  must  be  made  with  a  view  of  meeting  the 
case  of  death;  It  must  be  made  to  take  ef- 
fect only  If  death  occurs,  and  so  as  to  be  rer- 
ocable  at  any  time  previous,  and  to  foO  it 
the  recipient  died  before  the  giver.  The 
donor  might,  however,  at  bis  pleasure,  alter 
the  character  of  the  gift,  making  It  irrevoca- 
ble, but  it  was  always  dependent  on  the  re- 
cipient outliving  the  donor,  *  *  *  It  might 
be  made  conditional  upon  death  in  two 
ways.  The  donor  might  say,  'I  hand  yon 
oret  my  horse,  but  the  gift  is  only  to  be 
complete  If  I  die  In  this  enterprise.'  Or  he 
might  say,  1  give  you  my  horse.  It  I  sur- 
vive this  enterprise  you  are  to  give  it  bade 
to  me.'  In  the  latter  method,  the  delivery 
of  the  thing  is  made  at  once,  subject  to  a 
conditional  red^very.  In  the  former  the 
delivery  is  made  conditional.  *  *  *  If  the 
gift  was  made  In  the  first  of  the  two  ways 
above  mentioned,  althous^  tiiere  was  deliv- 
ery, yet  tbe  thing  was  oidy  acquired  on  the 
death  of  the  donor,  and,  the  donor  not  hav- 
ing ceased  to  be  dominus,  could  therefore.  If 
he  revoked  the  gift,  bring  a  real  action  to  re- 
claim the  thing  handed  over.  If  the  gift 
waa  made  In  the  second  way,  the  whole 
property  passed  at  once  by  the  tradition  to 
the  recipient;  and  as,  In  the  older  and  strict- 
er law,  the  dominium  passed  absolutely 
when  it  passed  at  all,  the  property  in  tbe 
thing  could  not  revert  to  the  donor  merely 
by  the  condition  having  been  accomplished. 
He  would  only  have  a  personal  action 
ajnilnst  the  recipient  to  compel  him  to  give 
the  value  of  the  thing.  If  he  did  not  choose 
to  give  back  the  thing  Iteelf.  The  later  Ju- 
rists seem,  however,  to  consider  that  the 
dominium  reverted  ipso  Jure,  and  that  the 
donor  could  bring  a  real  action  for  the  thing 
Itself."  Page  219.  In  these  definitions  it  is 
to  be  observed  that  the  distinction  between 
conditions  precedent  and  subsequent  is  not 
as  closely  drawn,  as  the  test  of  whether  the 
gift  may  be  upheld,  as  by  some  modern  au- 
thorities. Such  gifts  were  regarded  as 
standing  "midway  between  legacies  and 
gifts  inter  vivos.  In  that  It  consists  In  a 
present  act  of  bounty.  It  differs  from  a  leg- 
acy, which  confers  no  right  whatever  on  the 
legatee  until  the  testator  Is  dead,  and  his 
heir  has  acc^ted  the  Inheritance.   Here  if 
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tbe  donee  outlives  the  donor,  the  thing  given 
never  goes  to  the  heirs  at  all.  It  differs 
from  the  latter  In  being  absolutely  perfect- 
ed only  by  tbe  donor's  decease.  The  gift 
may  be  made  so  conditional  on  that  event 
that  the  property  In  the  gift  does  not  pass  to 
the  donee  until  Its  occurrence.  In  the  mean- 
while be  hae  only  Its  use  and  enjoyment  Or 
the  property  may  pass  at  once,  subject  to 
tbe  understanding  that  It  is  to  revert  to  the 
donor  In  case  of  his  proving  the  better  life." 
Moyle's  Comments  on  JusUnian's  Defini- 
tions, p.  222,  note  1. 

Inasmuch  as  the  appellant  founds  his  dis- 
cussion of  the  desciiption  and  nature  of  do- 
natioues  causa  mortis  upon  Swiubume,  who 
wrote  in  the  latter  part  of  the  sixteenth 
century  upon  the  Civil  Law,  we  give  that 
commentator's  definition:  "First.  Where  a 
person,  not  terrified  by  the  apprehension  of  any 
present  peril,  but  moved  by  the  general  con- 
sideration of  man's  mortalily,  makes  a  gift 
Secondly.  Where  a  pereon,  moved  by  Immi- 
nent danger,  gives  In  such  a  manner  that  tbe 
subject  is  Immediately  made  his  to  whom  It  Is 
given.  Thirdly.  Where  a  person,  being  In 
peril  of  death,  gives  something,  yet  not  so 
that  It  should  be  presently  his  who  received 
It,  hut  in  ease  only  the  giver  die."  The  earliest 
decisions,  next  after  Swinburne's  text-book,  to 
which  we  have  accessible  reference,  begin  with 
Drury  t.  Smith,  1  P.  Wms.  405,  where  Lord 
Cowper,  In  1717,  held  that,  where  a  testator, 
in  bis  last  sickness,  made  a  gift,  and  the  pos- 
session was  transmuted  to  his  nephew,  it  must 
be  upheld,  because  "he  might,  in  his  lifetime, 
after  the  making  of  his  will,  give  away  any 
part  of  his  estate  absolutely,  and,  by  the  same 
reason,  notn-ithstandiug  the  will,  give  away 
any  part  thereof  eonditlonaiiy,  aud  this  gift, 
behig  so  fully  proved,"  was  held  to  be  a  do- 
natio mortis  causa.  Tliat  a  delivery  has  ol- 
ways  been  held  necessary  In  England  is  also 
Bustalncd  by  Jjawson  v.  I^wson,  Id.  441, 
where  a  gift  was  made  by  a  husband.  In  his 
last  sickness,  to  his  wife  of  a  purse  with  money 
in  it.  Miller  v.  MiUer,  3  P.  Wma.  350:  Sir 
Joseph  Jekyll,  master  of  rolls,  decided  this 
case.  Just  before  death  the  testator  called  to 
bis  servant  to  reach  him  his  pocketbook,  took 
thereout  two  bank  notes  for  £300  each,  and  an- 
other note  for  £100,  being  a  cash  note,  or  pay- 
able to  bearer,  all  of  which  notes  he  ordered 
his  servant  to  deliver  to  his  wife,  who  was 
present  Afterwards  the  testator,  by  word  of 
mouth,  gave  her  his  coach  and  horses.  The 
gift  of  the  £600  notes  was  sustained  upon  the 
ground  that  the  party  was  in  his  last  sick- 
ness, and  that  they  wore  delivered.  The  next 
case,  and  what  may  he  termed  a  leading  one 
in  England,  was  Lord  Hardwicke's  opinion, 
In  1752,  in  Wai-d  v.  Turner,  2  Ves.  Sr.  431.  It 
cited  the  last  two  cases  Just  above  referred  to, 
BiislHhiing  the  doctrine  tliat  there  must  be  an 
actual  delivery.  Tbe  deductious  from  the  dis- 
cussion in  that  case  are  well  summed  up  by 
an  English  writer  (Sheani\'00d)  In  an  Ele- 
mentary Outline  of  the  Principles  of  Equity. 


He  says  that  Lord  Hardwlcke  decided  that  a 
gift  of  tbls  description,  in  order  to  be  valid, 
must  be  made:  (1)  In  such  a  state  of  illness 
or  expectation  of  death  as  would  warrant  a 
snppoeition  that  the  gift  was  made  in  con- 
templation of  that  event  (2)  On  condition 
that  It  is  to  become  absolute  only  upon  the 
event  of  tbe  donor's  death.  It  follows  from 
this  that  it  la  a  gift  revocable  during  tbe 
donor's  lifetime^  ^  Tbere  must  be  actual  de- 
livery. 

Adrandng,  next,  to  the  time  of  Blackstone, 
tliat  commentator  treats  this  species  of  gift 
as  "another  deathbed  disposition  of  property,** 
and  thus  defines  it:  "And  that  Is,  when  a  per- 
son, in  his  last  tAckness,  apprehending  bis  dis- 
solution near,  delivere  or  causes  to  be  delivered 
to  another  the  possession  of  any  personal 
goods,  under  which  have  been  Included  bonds 
and  bills  drawn  by  the  deceased  upon  his 
banker,  to  keep  in  case  of  his  decease.  This 
gift,  if  the  donor  dies,  needs  not  tbe  assent  of 
his  executor;  yet  it  shall  not  prevail  against 
creditors,  and  is  accompanied  wltb  this  im- 
plied trust,  that.  If  the  donor  lives,  tbe  prop^ 
ty  thereof  shall  revert  to  lilmself,  being  only 
given  In  omtemplatlon  of  death,  or  causa  mor- 
tis. This  method  of  donation  might  have  sub- 
sisted in  a  state  of  nature,  being  always  ac- 
companied with  delivery  of  actual  possession, 
and  80  far  differs  from  a  testamentary  dispo- 
sition; but  seems  to  have  been  handed  to  us 
from  the  civil  lawyers,  who  themselves  bor- 
rowed it  from  the  Greeks."  Ham.  Bl.  Comm. 
p.  771.  In  Tate  v.  Hiibert.  2  Ves.  Jr.  Ill, 
Lord  Loughborough,  in  1793,  discusses  the  de- 
livery essential  to  sustain  a  donatio  mortis 
causa,  and  disapproves  of  the  definitions  of 
Swinburne  heretofore  referred  to.  He  treats 
them  as  only  references  to  different  texts  of 
the  civil  law,  and  says  that  Swinburne,  in  tUs 
definitions,  "Is  coupling  the  description  of  a 
legacy  with  a  very  short  text  of  the  civil  law, 
and  there  Is  a  perplexity  In  it"  He  further 
says  that  the  first  two  defiultions,  the  second 
of  which  tbe  appellant  In  this  case  relies  ui>od, 
are  clearly  mere  donations.  He  then  discusses 
the  books  of  Justinian,  and  says  that  Swiu- 
bume ought  to  have  looked  a  little  further, 
and  he  would  have  found  a  history  by  Jus- 
tinian of  the  contests  upon  the  subject  of  gifts. 
The  exact  text  from  Justinian,  from  which 
Professor  Hammond  has  worked  his  transla- 
tion, as  given  above,  !s  quoted  in  full  by  Lord 
Loughborough,  who  thus  approves:  "There  It 
is  clearly  aud  correctly  defined  that  it  jad  in 
effect  the  nature  ot  a  legacy,  was  liable  to 
debts,  and  that  it  wad  only  a  gift  upon  sur- 
vivorship; and  the  danger  of  suffering  these 
gifts  to  be  taken  loosely  occasioned,  at  the 
same  time,  with  the  passage  I  have  read,  an 
ordinance  by  the  emperor,  that  it  should  be  in 
writing  with  five  witnesses."  He  then  refers 
to  Ward  v.  Tumerj  aud  concurs  with  the 
reasoning  that  there  must  be  some  delivery  of 
the  proiierty.  We  cite  this  case,  having  liad 
access  to  the  same  and  studied  It  with  much 
care,  to  demonstrate  ^t  that  pntlon  of  Sirin- 
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bump's  cleflnitlon  upon  whicli  the  oppcllnnt 
relies  has  not  met  with  approval  by  the  most 
learned  judges  in  England  since  Swinburne 
wrote.  Roper  on  Legacies  approves  of  the 
criticisms  of  Swinburne  by  Loughborough  In 
Tato  V.  Hubert,  and  unequivocally  states  in 
his  text  that  "it  appears,  upon  conalderarton  of 
the  beforc-mentJoned  definitions  (Swinburne's), 
that  the  third  alone  is  the  proper  donatio  mor- 
tis causa;  the  other  two  being  nothing  else 
than  pure  irrevocable  gifts  Inter  vivos."  1  Rop. 
Leg.  c.  1.  Other  English  writers  have  follow- 
ed Justinian's  definition,  with  the  qualification, 
recognized  by  I^rd  Ilardwlcke  la  Ward  v. 
Tui-ner,  that  a  delivery  was  essential.  Spence 
on  Equitable  .Tm-isdictlon,  in  1846,  called  a 
donatio  causa  mortis  a  dlsjwsitlon  of  propt'rty 
"when  a  person  In  a  sickness,  apprehending 
his  dissolution  near,  delivers  or  causes  to  be  de- 
livered any  personal  goods  or  chattels  to  an- 
other, or  puts  the  physical  means  of  dominion 
over  them  into  his  power  to  keep  for  himself  or 
for  some  one  else,  In  case  of  the  donor's  decease, 
•  *  •  In  the  event  of  the  donor  recovering, 
the  property  reverts  to  him.  If  the  donor  die, 
the  property  belongs  to  the  donee,  without  the 
assent  of  the  executor,  though  not  as  against 
creditors."  1  Spence,  Eq.  Jur.  p.  106.  Wil- 
liams on  Executors  (page  887,  c.  2,  §  4)  briefly 
summarizes  the  attributes  of  a  donatio  mortis 
causa  as  follows:  "First,  the  gift  must  bo 
with  a  view  to  the  donor's  death;  second,  it 
most  be  conditioned  to  take  efTect  only  on  the 
death  of  the  donor  by  hla  existing  disorder; 
third,  there  must  be  a  delivery  of  the  subject 
of  the  delation." 

In  America,  commentators,  In  t^belr  defini- 
tions, have  followed  in  the  line  of  the  mother 
country.  Kent  says  that  such  gifts  are  con- 
ditional, like  legacies,  and  it  Is  essential  to 
them  that  the  donor  make  them  In  his  last 
Illness,  or  in  conteraplatton  and  In  expecta- 
tion of  death,  and  that  there  must  be  a  de- 
livery. ♦  •  *  A  gift  Inter  vivos  was  ir- 
revocable; but  a  gift  causa  mortis  was  con- 
ditional and  revocable.  2  Kent,  Conun.  p. 
444.  Judge  Story  says  such  a  gift  ie  properly 
"a  gift  of  personal  property  by  a  pany  who 
Is  in  peril  of  death,  upon  condition  that  It 
shall  presently  belong  to  tlie  donee  !u  case 
the  donor  shall  die,  but  not  otherwise.  To 
give  it  effect  there  must  be  a  delivery  of  It 
by  the  donor,  and  It  Is  subject  to  be  de- 
feated by  his  subsequent  personal  revocation, 
or  by  his  recovery  or  escape  from  the  Impend- 
ing peril  of  death.  If  no  event  happens 
which  revok<^  It,  the  title  of  the  donee  Is 
deemed  to  be  directly  derived  from  the  donor 
In  his  lifetime,  and  therefore  in  no  sense  is 
It  a  testamentary  act."  Story,  Eq.  Jur.  S  tt06. 
The  supreme  court  of  Connecticut,  many  years 
ago,  defined  these  gifts  as  follows:  "That 
Bpecies  of  donation  is  derived  wholly  from 
the  civil  law,  and  Is  where  a  person,  In  his 
last  sickness,  apprehending  his  dissolution 
near,  delivers  to  another  pa-sonal  property, 
onder  which  have  been  included  bonds  paya- 
Dle  to  tbe  donor  and  bank  Ulls,  to  keep  In 


case  of  the  donor's  death.  Three  requisites 
are  necessary  to  constitute  a  gift  of  this  sort: 

(1)  It  must  be  made  by  the  donor,  in  contem- 
plation of  the  conceived  approach  of  death; 

(2)  it  must  be  given  to  take  efTect  only  In  case 
the  donor  dies;  (3)  and  there  must  be  a  deliv- 
ery of  the  subject  of  donation.  It  Is  essen- 
tial that  the  condition  of  its  not  passing  while 
the  donor  lives  be  Included;  otherwise,  It  will 
be  a  donation  of  another  kind,  namely,  a 
donatio  Inter  vivos.  It  differs  from  the  lat- 
ter In  several  respects,  In  which  It  resembles 
a  legacy.  It  is  ambulatory,  Incomplete,  and 
revocable  during  the  donor's  life.  The  revo- 
cation may  be  effected  either  by  the  recovery 
of  the  donor  from  his  disorder,  or  by  taking 
back  the  possession  of  the  property.  It  can 
be  made  to  the  wife  of  the  donor.  On  the 
other  band.  It  differs  from  a  legacy  In  several 
particulars.  The  claim  need  not  be  proved 
in  a  court  of  probate.  The  title  of  the  donee 
becomes,  by  relation,  complete  and  absolute 
from  the  time  of  the  delivery.  Xo  consent 
or  other  act,  on  the  part  of  the  executor  or 
administrator,  is  necessary  to  perfect  the  ti- 
tle of  the  donee.  It  Is  a  claim  against  the  ex- 
ecutor. A  legacy  is  a  claim  from  the  execu- 
tor." Raymond  v.  Selllck,  10  Conn.  484. 
Without  reviewing  in  detail  the  definitlonB  of 
many  more  American  writers,  we  find  that 
the  general  requirements,  as  laid  down 
Williams  on  Executors,  succinctly  state  the 
law.  Of  modem  American  commentators, 
certainly  none  are  more  perspicuous  or  Intel- 
ligible In  their  definitions  than  Pomeroy,  who 
sums  up  the  discussion  In  the  following 
words:  "A  gift  absolute  in  form,  made  by  the 
donor  in  antlciitatlon  of  his  speedy  death,  and 
intended  to  take  effect  and  operate  as  a  trans- 
fer of  the  title  upon,  and  only  upon,  the  hap- 
pening of  the  donor's  death.  Between  the  time 
when  the  gift  Is  made  and  the  article  donat- 
ed is  delivered,  and  the  time  when  the  donor 
dies,  the  donation  is  wholly  inchoate  and 
conditional.  The  property  remains  In  the 
donor,  awaiting  the  time  of  his  death,  and 
passes  to  the  donee  when  the  death,  Jn  auticl- 
Ijatlon  of  which  the  gift  was  made,  happens, 
unless  the  donation  has.  In  the  meantime, 
been  revoked  by  the  donor.  The  donee  thus 
becomes  a  tmstee  for  the  donor,  with  respect 
to  the  article  delivered  into  his  possession, 
until  the  gift  Is  made  perfect  by  the  donor's 
death.  The  gift  must  be  absolute,  with  the 
exception  of  the  condition,  Inherent  in  its  na- 
ture, depending  upon  the  donor's  death,  as 
above  deRcril)e(l,  and  a  delivery  of  the  article 
donated  is  a  necessary  element;  but  it  la 
subject  to  revocation  by  the  act  of  the  donor 
prior  to  death,  and  Is  completely  revoked  by 
the  donor's  recovery  from  the  sickness,  or 
escape  from  the  danger,  in  view  of  which  It 
was  made."  8  Pom.  Eq.  Jur.  (2d  Ed.)  S  1146. 
See.  also,  2  Beach  Mod.  Eq.  Jur.  §  1001; 
Grjmes  v.  Hone,  49  N.  Y.  21;  Mlchener  v. 
Dale,  23  Pa.  St.  «S;  Story.  Eq.  Jur.  pp.  599, 
604;  2  Scbouler.  Pers.  Prop.  g|  ISTi.  138; 
Ttaomt.  OlftB,  I  21;  Ctoav.  Ex'tb  &  AAm'xa, 
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1  620.    In  Basket  t.  HasseU.  107  U.  S.  002, 

2  Sup.  Ct.  415,  It  was  said  "tliat  a  donatio 
causa,  mortis  must  be  completely  executed, 
precisely  as  required  In  tbe  case  of  gifts  Inter 
vivos,  subject  to  be  dlvMted  by  tbe  bappen- 
lug  of  any  of  the  conditions  subsequent,— 
tbat  is,  upon  actual  revocation  by  tbe  donor 
or  tbe  donor's  surviving  tbe  apprehended 
peril  or  outliving  tbe  donee,"  etc.  "On  tbe 
other  band,  if  the  gift  does  not  take  effect,  as 
an  executed  and  compete  transfer  to  the  don- 
ee of  possesaion  and  title,  either  legal  or  equi- 
table, during  tbe  life  of  the  donor,  it  Is  a 
testamentary  disposition,"  etc. 

Berating  to  the  appellant's  theory  of  the 
evidence  In  this  case,  If  the  foregoing  definition 
of  Justice  Matthews  rejects  all  gifts,  where  a 
donor,  with  intent  to  make  a  gift  causa  mor- 
tis, delivers  the  property,  and  surrenders  tbe 
possession  and  control  of  tbe  subject-matter 
of  the  gift,  with  a  statement,  such  as  tbe  do- 
.nor  used  in  this  case,  to  the  effect  that,  if  he 
died,  be  wanted  tbe  donee  to  have  the  prop- 
erty delivered,  then  there  has  been  a  contrac- 
,tlon  of  the  generally  accepted  common-law 
,  rule  tbat  a  gift  causa  mortis  could  be  made 
,by  present  delivery,  yet  conditioned  upon  the 
;  death  of  the  donor.  But  It  was  not  so  de- 
iCided  upon  tbe  facts  of  that  cose,  and  we 
I  doubt  whether  tbe  deflnltion  quoted  conflicts 
;wlth  Mr.  Pomeroy's,  wuen  the  words  used 
,are  measured  by  their  strict  appllcibillty  to 
.the  whole  subject,  and  its  nature,  under  con- 
sideration, and  tbe  inherent  qualiflcatlons  in- 
separably attached  to  all  gifts  causa  mortis. 
jWe  believe  we  are  accurate  in  this  last  com- 
ment upon  tbe  opinion  of  Justice  Matthews. 
.  We  have  examined  the  particular  case  upon 
which  the  reasoning  of  that  opinion  Is  laid, 
—a  decision  of  the  supreme  court  of  Ten- 
nessee, made  in  1867.    Gass  v.  Simpson,  4 
Gold.  288.    Tbe  Tennessee  case  was  tbis: 
The  decedent  was  obliged  to  leave  Tennessee 
to  avoid  the  operatious  of  tbe  llebei  conscrlp- 
tion  laws,  and  went  to  Kentucity,  where  he 
died,  at  Louisville,  in  1803.   Before  leaving 
Tennessee,  In  im2,  he  placed  in  the  bands  of 
Mary  Simpson  some  gold  and  paper  money, 
together  with  notes,  receipts,  etc.,  and  stated 
to  her  at  the  time,  "If  he  never  returned,  he 
wanted  It  all  to  be  given  to  her  son,  George 
M.  Simpson,"  who  was  at  that  time  a  minor; 
and  on  tbe  day  he  left  he  stated  to  others 
tbat.  If  be  never  returned  he  wanted  "little 
George"  to  have  what  be  bad  left  in  respond- 
ent's hands.    The  defendants  contended  tbat 
the  facts  constituted  a  valid  donatio  causa 
mortis  of  all  the  effects  and  money.  The 
court,  by  Justice  Hawkins,  after  taking  up 
tbe  defluition  of  Swinburne,  speaks  of  the 
contest  which  arose  at  an  early  day  as  to  the 
real  nature  of  gifts  causa  mortis,  and  ex- 
pressly recognized  that  a  gift  causa  mortis 
is  a  conditional  gift,  dependent  upon  the  con- 
tingency of  expected  death,  which  need  not 
be  expressed  or  specified  by  the  donor;  and. 
after  applying  this  principle  to  the  facts  in 
the  auot  it  waa  held  that  a  valid  douatiou 


causa  mortis  existed  In  taxor  at  Qeorge  Simp- 
son. A  part  of  this  discussion  of  the  sa- 
preme  court  of  Tennessee  is  quoted  verbatim 
by  Justice  Matthews  as  the  foundathm  for 
bis  subsequent  deductlonB.  After  taking  up 
another  part  of  the  opinion,  to  the  effect  that 
delivery  was  essential,  he  says  that  "a  view 
of  the  entire  paosace  leaves  no  room  to 
doubt  Its  meaning:  that  a  donatio  mortis 
causa  must  be  completely  executed,  precisely 
as  required  in  the  case  of  gifts  Inter  vivos, 
subject  to  be  divested  by  the  happening  of 
any  of  the  conditions  subsequent,— that  la, 
upon  actual  revocation  by  tbe  donor,  or  by 
tbe  donor's  surviving  the  apprehended  peril, 
or  outliving  the  donee,  or  by  tbe  occurrence 
of  a  deficiency  of  assets  necessary  to  pay  the 
debts  of  the  deceased  donor.  These  condi- 
tions are  tbe  only  qualifications  that  distin- 
guish gifts  mortis  causa  and  inter  vivos.  On 
the  other  band,  if  tbe  gift  does  not  take  effect 
as  an  executed  and  complete  transfer  to  the 
donee  of  possession  and  title,  either  l^al  or 
equitable,  during  tbe  life  of  the  donor,  it  is 
a  testamentary  disposition,  good  only  if  made 
and  proved  as  a  will."  A  close  scrutiny  of 
Justice  Matthews'  deductions  would  seem, 
therefore,  to  demonstrate  that  he  did  not 
mean  to  disaffirm  tbe  doctrine  as  it  was 
enunciated  by  tbe  supreme  court  of  Tennee* 
see.  Indeed,  be  expressly  affirms  their  mean- 
ing. But,  if  the  appellant  is  correct,  In  this 
case,  In  bis  interpretation  of  tbe  definition 
of  Justice  Matthews,  that  distinguished  ju- 
rist has  laid  down  a  rule  which,  if  It  bad 
been  applied  to  tbe  very  ease  whence  It  was 
deduced,  cduld  not  have  coincided  with  the 
principles  announced  therein  or  the  conclu- 
sion reached  by  the  Tennessee  court.  We, 
therefore,  cannot  believe  that  tbe  United 
States  supreme  court  Intended  to  say  tbat  a 
gift  made  In  apprehension  of  death,  and 
where  the  donor  delivered  the  property  to 
the  donee  with  an  expression  to  tbe  effect 
that  tbe  property  was  to  belong  to  the  donee 
If  he  (the  donor)  should  die,  could  not  be  sus- 
tained. The  leading  English  cases  and  the 
dvil  law  are  not  carefully  examined  in  tbe 
opinion  of  Justice  Matthews.  He  seems  to 
have  founded  his  opin'lon  as  to  what  delivery 
would  sustain  the  gift  largely  upon  the  sum- 
marized law  of  tbe  Tennessee  case;  but.  by 
bis  elaboration  of  the  doctrine  of  the  Ten- 
nessee case,  although  he  affirmed  tbe  law 
thereof,  nevertheless,  be  has  apparently  laid 
down  a  doctrine  often  invoked  and  inter- 
preted to  defeat  gifts  causa  mortis,  where 
exactly  such  conditions  were  expressed  by 
the  donor  as  the  appellant  contends  were  im- 
posed by  Judge  Davis  in  this  uase,  and  whicli 
would  appear,  under  the  weight  of  authority, 
including  the  Tennessee  decision,  to  but  mere- 
ly express  the  condition  which  Is  annexed  by 
Ian*  to  every  donation  causa  mortis.  For. 
no  matter  whether  the  gift  is  made  upon 
deatl]  or  nonrevocatlon  as  a  condition  prece- 
dent or  subsequent,  upon  cither  condition  an 
absolute  and  iodefeasible  title  comes  to  tte 
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donee  only  upon  the  donor's  death.  The  gift 
muat  be  absolute  in  form  by  the  donor  while 
llTlng.  It  cannot  be  absolute  in  fact  until  bis 
death.  The  supreme  court  of  ArlEansaB,  in 
Batcher  v.  Buford  (1885)  29  S.  W.  641,  referred 
to  Ba^et  T.  Hassetl  upon  this  point,  and  de- 
clined to  follow  It  Its  doctrine  is  also  fully 
discussed  In  Travis  on  Sales,  where  the  au- 
thor speaks  of  the  "mistake"  made  by  the 
supreme  court. 

But,  however  interesting  it  might  be  to  en- 
ter upon  a  comparison  of  the  various  deci- 
sions, to  determine  whether  the  appellant's 
Interpretation  of  Basket  v.  Hassell  is  correct 
or  not  upon  the  question  of  delivery,  and  to 
consider  the  divergencies  of  opinion,  we  refrain 
from  so  doing,  because,  under  our  view  of 
the  facts  of  this  case,  the  gift  herein  was  de- 
livered, within  the  rule  of  the  letter  of  the 
definition  of  that  case,  as  appellant  would 
define  It.  The  facts  of  the  case  at  bar  so 
clearly  demonstrate  that  the  delivery  of  the 
certificates  was  made  by  Judge  Davis  In  con- 
templation of  speedy  death  from  his  disease, 
that  It  is  unnecessary  to  dwell  on  that  fea- 
ture of  the  case.  The  prolonged  and  danger- 
ous illness  of  the  donor,  his  age,  and  the  cir- 
cumstances of  the  delivery  fully  show  the 
expectation  of  Judge  Davis  to  die  shortly 
from  the  ailment  from  which  he  was  then 
Buffering.  His  trip  to  Puget  .aound  was  but 
a  desperate  fight  for  life,  or  to  prolong  the 
life  which  he  felt  he  must  soon  lose.  The 
argument  that  he  apprehended  death  from  a 
railway  accident,  as  said  before.  Is  not  well 
founded,  in  our  judgment.  But,  If  it  were, 
It  could  not  avail  appellant,  Ijecause  the  dece- 
dent also  apprehended  death  from  his  dis- 
ease, and,  inasmuch  as  he  failed  In  health 
and  died  soon  of  such  apprehended  disease, 
which  waa  the  particular  cause  of  death, 
with  especial  reference  to  which  the  delivery 
was  made,  it  matters  not  that  he  may  also 
have  feared  death  from  other  and  insufficient 
causes.  'The  rule  is  that  the  donor  must 
not  recover  from  the  disease  from  which  be 
then  apprehended  death.  If  he  recovers,  the 
gift  la  void;  if  he  does  not  recover,  and  the 
gift  is  not  revolied,  it  becomes  effectual." 
Ridden  V.  Thrall,  125  N.  T.  572,  2G  N.  E.  G27; 
Gourley  v.  Linsenbigler,  51  Pa.  St.  345.  56  Pa. 
St.  160;  Crnig  v.  Kittredge.  46  N.  H.  .IT; 
Thomt  Gifts,  §  26  et  seq.;  Williams  T.  Guile, 
117  N.  Y.  'M3,  22  N.  B.  1071. 

Next,  as  to  the  Important  question  of  the 
effect  of  the  delivery  of  the  certlflcntes  of 
stock.  We  start  with  a  delivery,  and  ac- 
ceptance of  the  certificates  at  the  time  of  the 
delivery,  and  the  Intention  on  Judge  Davis' 
part  to  make  a  complete  gift.  But  we  have 
this  question:  The  subject  of  the  gift  was 
bank  stock,  shares  in  a  national  bank,  claimed 
by  Andy  upon  a  delivery,  na  a  sdft  of  the 
certificates  thereof,  without  iDdoTAoment  or 
Mslmiment  In  writing,  and  without  transfer 
on  the  books  at  the  company.  Gan  national 
tmnk  stock  be  so  transferred,  and  thus  be 
made  the  subject  of  a  valid  gift  causa  mortis? 


The  appellant  asks  a  negative  reply,  and,  In 
an  argument  displaying  great  research  and 
learning,  bases  his  request  upon  the  common 
law  and  cases  construed  by  him  to  be  within 
the  reasoning  of  the  English  adjudications. 
And  here,  again,  is  a  divergency  of  opinion 
between  learned  writers.  Some  years  back 
the  common  law  of  England,  so  far  as  the 
same  was  applicable  and  of  a  general  nature, 
and  not  in  conflict  with  special  enactments  of 
the  territory,  was  declared  to  l>e  the  law,  and 
was  to  l>e  considered  of  full  force.  But  to 
determine  what  the  common  law  is,  are  we  to 
disregard  the  expositions  by  Judicial  author- 
ities of  our  own  country  upon,  the  common 
law?  Clearly  not  "Xo  one,"  said  Justice  Mc- 
Lean, in  Wheaton  v.  Peters,  8  Pet  659,  "will 
contend  that  the  common  law,  as  it  existed 
In  England,  has  ever  been  In  force,  In  all  its 
provisions.  In  any  state  In  this  Union.  It  waa 
adopted,  so  far  only  as  Its  principles  were 
suited  to  the  condition  of  the  colonies;  and 
from  this  circumstance  we  see,  what  Is  com- 
mon law  in  one  state  Is  not  so  considered  In 
another.  The  Judicial  decisions,  the  usages 
and  customs  of  the  respective  states,  must  de- 
termine how  far  the  common  law  has  been 
Introduced  and  sanctioned  in  each." 

Upon  this  question  we  quote  from  Ohlef 
Justice  Shaw  in  Com.  v.  York,  0  Mete.  (Mass.) 
03,  who  thus  wrote  of  the  adoption  of  the 
i  rules  and  principles  of  the  common  law  of 
j  England  In  their  applicability  to  our  condl- 
]  tious:  "As  this  Is  an  unwritten  law,  we  must 
I  seek  for  the  evidence  of  it  In  Judicial  records, 
I  precedents,  and  decisions,  and  those  digests, 
;  treatises,  and  commentaries  of  learned  and 
[  experienced  men  which  have  acquired  respect 
i  and  confidence  by  long  usage  aud  general 
]  consent.  If  we  consult  English  decisions  made 
I  since  the  Revolution,  It  is  not  because  they 
have  any  binding  force  as  rules,  but  because 
they  are  expositions  of  the  rules  and  prln- 
!  ciples  of  the  common  law,  by  men  of  great 
I  experience  and  judgment  in  the  knowledge 
I  and  application  of  the  same  laws  which  we 
;  are  seeking  to  expound.    And,  if  we  read  the 
I  digests  and  treatises  of  reputable  authors, 
1  published  since  we  ceased  to  be  English  sub- 
[  Jects,  It  is  because  they  contain  the  authentic 
records  of  the  precedents  and  Judicial  pro- 
I  ceedlngs  which  furnish  the  evidence  of  the 
I  common  law.    In  like  manner,  the  decisions 
;  of  courts  of  other  states,  having  the  same 
I  common  origin  and  deriving  their  laws  from 
(  the  same  common  source,  are  valuable  and 
I  useful  In  enabling  ns  the  more  clearly  to  un- 
!  derstand  and  the  more  fitly  to  apply  the  rules 
I  and  principles  of  our  own  authoritative  code 
I  of  laws."  The  appellant  relies  at  once  upon 
!  Lord  Hardwlcke's  opinion  in  Ward  v.  Turner. 
Although  some  cases  and  writers  do  not  re- 
gard tiiat  case  as  positively  deciding  that 
choses  in  action,  such  as  stocks,  cannot  be  ef- 
fectually delivered  as  a  gift  cansa  mortis 
without  transfer  of  the  legal  property,  yet  It 
Is  generally  cited  to  that  holding.  The  prop, 
erty  there  delivered  was  receipts  for  Soutli 
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Sea  annuities.  "We  quote,  In  part,  from  the 
chancellor's  opinion:  "Xor  does  It  appear  to 
me,  by  proof,  that  possession  of  these  three 
receipts  continued  with  Mosely  from  the  time 
they  were  given,  in  February,  to  the  time  of 
Fly's  death;  for  there  Is  a  witness  who 
speaks  that,  In  some  short  time  before  his 
death,  Fly  showed  him  these  receipts,  and 
said  he  Intended  them  for  his  uncle  Mosely. 
Therefore,  I  am  of  opinion  It  would  be  most 
dangerous  to  allow  this  donation  mortis 
causa,  from  parol  proof  of  delivery  of  such 
receipts,  which  are  not  regarded  or  taken 
care  of  after  acceptance;  and  if  these  an- 
nuities are  called  choses  in  action,  there  is 
less  reason  to  ailow  of  it  In  this  case  than  in 
any  other  chose  in  action,  because  stocks  and 
annuities  are  capable  of  a  transfer  of  the  le- 
gal property  by  act  of  parliament,  which 
might  be  done  easily;  and  If  the  intestate  had 
such  an  avci^lon  to  make  a  will  as  supposed, 
he  might  have  transferred  to  Mosely.  Con- 
sequently, this  Is  merely  legatory,  and 
amounts  to  a  nuncupative  will,  and  contrary 
to  the  statute  of  frauds,  and  will  Introduce  a 
greater  breach  on  that  law  than  was  ever  yet 
made;  for,  tf  you  take  away  the  necessity  of 
delivery  of  the  thing  given,  it  remains  merely 
nuncupative."  Ward  v.  Turner,  1  WMte  & 
T.  Lead.  Cas.  Eq.  1217. 

After  the  dedsloa  of  "Ward  t.  Turner, 
throughout  the  various  cases  we  find  distinc- 
tions as  to  the  extent  to  which  Lord  Hard- 
wlcke  meant  to  go  concerning  the  delivery  of 
choses  In  action.  There  Is  a  review  of  the 
history  of  these  decisions  in  1  Rop.  Leg.  pp. 
10,  11,  et  seq.  But,  In  1827,  Lord  Eldon,  un- 
der whose  judgments  have  been  recognized 
the  expansion  of  those  principles  of  equity 
which  were  matured  in  the  time  of  Lord 
Hardwicke,  cleared  up  much  of  the  doubt 
which  had  existed  before  bis  time,  and  ad- 
vanced to  the  point  of  constructltxi  upon 
which  has  been,  to  a  great  degree,  founded 
the  further  expansions  of  our  American 
courts.  Dnffleld  t.  Elves,  1  Sim.  &  S.  243, 
was  an  action  where  the  defradant  was  pos- 
sessed of  a  bond  for  a  certain  sum  of  money, 
and  had  also  a  mortgage,  created  by  a  deed 
of  even  date  with  the  bond,  to  secure  the  sum 
mentioned  In  the  bond,  and  he  had  another 
mortgage  for  a  large  sum.  The  second  mort- 
gage was  dated  November  3,  1^0.  It  recit- 
ed that  £30,000  had  been  advanced  upon 
mortgage  by  Sir  Sandys  to  the  prior  mort- 
gagees, and  further  secured  by  a  bond,  and 
a  judgment  recovered,  and  that  the  mortga- 
gees had  called  in  the  money.  It  vras  wit- 
nessed, in  consideration  of  the  £30,000  ad- 
vanced by  Elwes  to  Sandys  to  pay  off  the 
mortgage,  that  the  money  and  Judgment  were 
assigned,  and  certain  premises  were  also  con- 
veyed by  mortgage  from  Sandys  to  Elwes  to 
secure  the  £30,000.  Elwes,  when  on  his 
deathbed,  and  unable  to  write,  declared  that 
he  gave  the  bond  and  mortgage,  and  the 
money  secured  by  them,  to  his  daughter,  Mrs. 
Duffidd.   At  the  desire  of  Elwes  they  were 


delivered  into  the  bands  of  Mrs.  Duffleld. 
The  vice  chancellor  decided  that  the  gift  was 
not  complete,  because  the  delivery  was  not 
complete  as  a  gift  inter  vivos.  But,  in  the 
bouse  of  lords,  Lord  Eldon,  after  citini:  the 
authorities,  observed:  "Lord  Hardwicke  is 
clearly  of  opinion  tliat  the  delivery  of  a  bond 
as  a  specialty  would  do;  and  if,  then,  the 
debt  Is  well  given  by  the  delivery  of  the 
bond,  the  next  question  is,  what  are  we  to 
do  with  the  other  securities  which  are,  or 
not,  delivered  over?  In  the  present  case,  the 
bond,  the  assignment,  the  covenant,  and  all 
the  deeds  are  delivered  over  in  such  a  man- 
ner that  the  representatives  of  the  donor 
could  not  get  at  them;  and  the  question  Is, 
whether,  considering  the  difference  between 
an  absolute  estate  In  land  and  a  mortgage, 
the  same  principle  does  not  apply  In  tlie  case 
of  a  mortsnge  as  in  the  case  of  a  bond.  Up- 
on the  whole,  then,  I  am  of  opinion  that  the 
delivery  of  these  securities  Is  a  good  donatio 
mortis  causa,  as  raising  a  trust  by  operation 
of  law,  and  that,  as  so  raising  a  trust  by  op- 
eration of  law,  they  are  not  within  the  pro- 
visions of  the  statute  of  frauds."  Rop.  Leg. 
p.  19. 

This  celebrated  case  of  DufBeld  t.  Elwes 
is  regarded  as  the  turning  point  In  the  Eng- 
lish law  of  property  susceptible  of  delivery, 
and  Lord  Hardwicke's  distinction  between 
"the  delivery  of  property  and  the  delivery  of 
Its  evidrace  has  assuredly  lost  its  point."  2 
Schouler,  Pers.  Prop.  p.  115.  Hewitt  v.  Kaye 
(1808)  L.  R.  6  Eq.  108,  recognizes  the  princi- 
ple that  "when  a  man  on  his  deathbed  gives 
to  another  an  instrument,  such  as  a  bond  or 
promissory  note,  or  an  I.  O.  U.,  be  gives  a 
chose  In  action  and  the  delivery  of  the  in- 
strument confers  upon  the  donee  all  the  rights 
to  the  chose  in  action  arldxig  out  of  the  In- 
strument" The  court  approved  of  the  doc- 
trine laid  down  In  Amis  v.  Witt,  33  Beav.  619. 

The  last  English  case  that  we  hare  been 
able  to  find  Is  Robson  v.  Hamilton  [1891]  2 
Ch.  550.  Joseph  Robson  bequeathed  and 
gave  to  his  nephew  Joseph  Robson  bis  old 
mahogany  desk,  "with  the  contents  thereof," 
and  made  other  disposition  of  bis  other  prop- 
erty. The  desk  was  found  to  contain  notes, 
bankers'  deposit  receipts,  and  tmtndorsed 
checks  to  the  OTder  of  the  testator.  The 
court  sostolned  the  gift  of  the  desk  with  Iti: 
contents,  excei>t  the  key  to  a  tin  box,  and 
adverted  upon  the  disadvantage  to  men  in 
making  bequests  of  that  kind,  and  then  said: 
"But  In  this  case,  as  I  bave  said,  I  think 
that  the  words  the  testator  baa  used  are 
strong  eiough.  and,  properly  construed, 
ought  to  be  held  to  Indude  all  the  chosea  bi 
action.  The  choses  In  action,  if  any  distinc- 
tion is  to  be  taken,  are  such  as  could  have 
been  given  by  the  testator  by  mere  d^very 
as  a  donatio  mortis  causa.  In  that  case  the 
Indorsement  of  the  executors  would  be  re- 
qnh«d,  and  In  this  case  the  hidorsnnent  of 
tbe  executors  will  also  be  required.  Tbis 
last  expression  from  the  court  of  appeals  of 
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England  la  evidence  of  the  development  of 
the  law  In  that  country  upon  the  subject  of 
gifts  causa  mortis.  It  is  only  cited  as  an 
instance  of  the  growth  of  the  <3octi*ine  per- 
mitting gifts  of  cboses  in  action. 

Chancellor  Kent,  about  the  same  time  that 
Lord  Eldon  decided  Duffleld  v.  Elwes,  wrote 
that  the  distinction  made  by  Lord  Hard- 
wleke  between  bonds  and  bills  of  exchange, 
promissory  notes,  and  other  cboses  in  ac- 
tion, "seems  now  to  be  exploded  In  this  coun- 
try, and  they  are  all  considered  proper  sub- 
jects of  a  valid  donation  causa  mortis  as 
well  as  inter  vivos."  2  Kent,  Comm.  448. 
One  of  the  earliest  explosions  was  in  Wells 
V.  Tucker,  3  Bin.  300,  when.  In  ISll,  it  was 
<lecided  tliat  where  a  bond  was  delivered  by 
the  donor  in  his  last  Illness  to  his  wife,  for 
the  use  of  a  third  person,  It  was  a  good  do- 
natio causa  mortis.  See,  also,  2  Barb.  Pers. 
&  Prop.  p.  632.  Sbaw,  C.  J.,  followed  the 
doctrine  of  Kent  In  Parish  v.  Stone,  14  Pick. 
lOS,  and  Sessions  v.  Moseley,  4  Cush.  87. 
Tlie  principle  has  also  been  recognized  by 
English  text  writers.  'Williams  on  Execu- 
tors says  bank  notes  may  be  the  subject  of 
a  donatio  mortis  causa,  because  the  property 
Is  transferred  by  the  delivery;  and,  on  tlie 
8:ime  piinciiiles,  all  negotiable  instruments 
w'hich  requU'e  notiiing  more  than  delivery  to 
pass  to  tlie  donee  the  money  secured  by 
them  may  be  the  subjects  of  donations  mor- 
tis causa.  1  Williams,  Ex'rs.  p.  S29;  Rop. 
Leg.  p.  18,  and  cases  cited.  Story,  when  he 
wrote  In  1S35,  doubted  tlie  soundness  of  tlie 
j  doctrine  of  Ward  v.  Turner,  to  the  effect 
that  a  promissory  note  or  bill  of  exchange 
not  payable  to  bearer,  or  Indorsed  in  blank, 
cannot  take  effect  as  a  donatio  mortis  causa, 
inasmuch  as  no  property  therein  could  pass 
by  the  delivery  o£  the  instrument,  and  boldly 
said  that  the  doctrine  no  longer  prevails; 
that,  where  a  delivery  will  not  execute  a 
complete  gift  inter  vivos,  it  cannot  create  a 
donatio  mortis  causa,  because  it  would  not 
prevent  the  property  from  vesting  in  the  ex- 
ecutor; and  as  a  court  of  e4iuity  will  not, 
inter  vivos,  compel  a  party  to  complete  his 
gift,  so  it  will  not  compel  the  executor  to 
complete  the  gift  of  his  testator.  On  the 
contrary,  the  doctrine  now  established  by 
the  highest  authority  is  that  courts  of  equi- 
ty do  not  consider  the  interest  as  completely 
vested  in  the  douce,  but  treat  the  dehvery 
of  the  iustioimeut  as  creating  a  trust  for  the 
donee  to  be  enforced  iu  equity.  Story,  Etj. 
Jut.  GM. 

It  lieing  clear  now  that,  under  the  prog- 
ress of  administration  of  principles  of  equi- 
ty, gifts  ciiusa  mortis  may  be  made  of  Incor- 
poreal as  well  as  corporeal  chattels,  and  of 
choses  in  action  generally,  we  must  examine 
the  class  of  proi)erty  in  this  case,— namely, 
national  bank  shares,— and  observe  whether 
or  not  they  are  to  be  treated  as  upon  any 
different  plaiie  than  that  occupied  by  shares 
of  stock  generally.  As  will  be  seen  by  the 
Btatemeut  of  the  facts,  the  cei-tiacates  deliv- 


ered to  Andy  were  issued  In  the  donor's  name, 
and  each  certificate  contained  the  words 
"transferable  only  by  him  or  his  attorney  on 
the  books  of  the  Iwink  on  the  surrender  of 
this  certificate."  The  by-laws  of  the  bank 
also  required  a  transfer  on  the  books.  The 
Kevlsed  Statutes  of  the  United  States  (sec- 
tion 5139)  provide  as  follows:  "The  capital 
stock  of  each  association  shall  be  divided 
into  sliares  of  one  hundred  dollars  each,  and 
be  deemed  pei-soual  property,  and  transferred 
on  the  books  of  the  association  in  such  man- 
ner as  may  be  prescribed  by  the  by-laws  or 
articles  of  association.  Every  person  becom- 
ing a  shareholder  by  such  transfer,  shall,  In 
proportion  to  bis  shares  succeed  to  all  the 
rights  and  liabilities  of  the  prior  holder  of 
such  shares."  No  writing  having  passed  at 
all  between  the  pai'ties,  donor  and  donee, 
and  no  transfer  on  the  books  having  been 
made,  we  must  look  at  the  principles  and  au- 
thorities bearing  upon  the  direct  point  in- 
volved. 

It  was  held  iu  Slaymaker  v.  Bank,  10  Pa. 
St.  373,  tliat  shares  of  stock  are.  In  commer- 
cial usages,  regarded  as  choses  in  actiou,  and 
the  certificates  are  evidence  of  the  title  of 
the  holder  to  them.  Now,  a  chose  in  action 
is  incorporeal  and  incapable  of  delivery  ex- 
cept by  symbol.  We  grant  that  It  is  essen- 
tial to  the  validity  of  a  gift  that  It  should  be 
executed,  but,  where  the  nature  of  the  prop- 
erty given  is  Incapable  of  manual  delivery, 
a  delivery  of  the  symbol  which  represents  It 
is  the  only  way  to  execute  the  gift  Things 
incorporeal,  says  Schouler,  in  a  learned  re- 
view of  gifts  causa  mortis,  were  not  contem- 
plated by  the  earlier  English  Jurists  at  all, 
but  when.  In  the  commercial  world,  bills  and 
notes  acquired  a  standing  before  the  courts, 
"delivei-j"  of  the  writing,  with  or  without  in- 
dorsement, became  the  rule  of  transfer." 
Equitalde  assignments  are  now  thoroughly 
recognized  iu  the  law,  and,  as  a  consequence, 
gifts  that  would  have  failed  long  ago  In 
England  because  of  imperfect  delivery  may 
be  now  upheld  by  the  aid  of  a  court  of  equi- 
ty.  2  Schouler,  Pers.  Prop,  g  72  et  seq.; 
Thornt.  Gifts,  §  273  et  seq.  In  Grover  v. 
Grover  (1837)  24  Pick.  201,  it  was  decided 
that  a  valid  gift  could  be  made  Inter  vivos 
of  a  promissory  note  paj-able  to  the  order  of 
the  donor,  without  Indorsenieut  by  him  or 
other  writing.  The  English  cases  referred  to 
heretofore  are  cited  in  the  opinion  of  the  court, 
and  liOrd  Hardwicke's  opinions  referred 
to  in  the  following  langungt;:  "The  lending 
case  on  this  point  Is  that  of  Miller  v.  Miller, 
3  P.  Wms.  350,  in  which  It  was  hold  that  the 
gift  of  a  note,  being  a  mere  chose  In  action, 
could  not  take  effect  as  a  donation  mortis 
causa,  because  no  property  therein  could 
pass  by  delivery,  and  an  action  thereon  must 
be  sued  in  the  name  of  the  executor.  But 
In  Snellgrove  v.  Bally,  3  Atk.  214,  Lord 
Hardwicke  decided  that  the  gift  and  delivery 
over  of  a  bond  w«.'e  good  as  a  donation  mortis 
causa,  on  the  ground  that  au  equitable  as- 
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signment  of  the  bond  was  sufficient  It 
seems  to  be  very  difficult  to  reconcile  these 
two  cases.  Tbe  distinction  suggested  by 
Lord  Hardwicke  in  the  case  of  Ward  v.  Tur- 
ner, 2  Ves.  Sr.  431,  in  which  he  adheres  to 
the  declston  in  Snellgrove  v.  Bally,  is  tech- 
nical, and,  to  my  mind,  unsatisfactory,  and 
certainly  has  no  application  to  our  laws, 
which  place  bonds  and  other  securities  on 
the  same  footing.  We  cannot,  therefore,  adopt 
both  decisions  without  manifest  inconsist- 
ency; and  we  think,  for  the  reasons  already 
stated,  that  the  decision  In  SneligroTe  t.  Bal- 
ly is  supported  by  the  better  reasons,  and 
Is  more  conformable  to  general  principles 
and  the  modem  decisions  la  respect  to  eq- 
uitable assignments.  We  are  therefore  of 
the  opinion  that  the  gift  of  the  note  of  hand 
In  question  is  valid."  In  Camp's  Appeal 
(ISGS)  8G  Conn.  SS,  it  was  decided  that 
choses  In  action,  the  title  to  which  passes 
by  deltverj',  may  be  the  subject  of  a  gift,  as 
well  as  any  other  species  of  property,  and 
the  court  said:  "Whatever  may  be  said  or 
thought  of  the  propriety  of  the  law.  It  is  well 
settled  by  the  modem  authorities  that  choses 
in  action  not  negotiable,  and  negotiable  pa- 
per not  indorsed,  may  be  the  subject  of  a 
gift,  and  that  a  delivery  which  vests  In  the 
donee  the  equitable  title  is  sufflcient  without 
a  complete  transfer  of  the  legal  title.  In  this 
respect  a  title  by  gift  is  not  distinguishable 
from  a  title  by  purchase  for  a  valuable  con- 
sideration, and,  when  the  claims  of  cred- 
itors do  not  Interfere  to  affect  Its  validity, 
such  a  title  will  be  recognized  and  protected 
in  the  same  manner  and  to  the  same  extent 
as  a  title  by  sale."  In  Ttlllnhast  t.  Wheaton 
(R.  I.;  1S67)  5  Am.  Kep.  621,  the  delivery  of 
a  savings  bank  pass  book  containing  entries 
by  the  officers  of  the  bank  of  the  amounts  de> 
posited  by  a  deceased's  wife,  with  a  parol  gift 
of  the  same  by  her  husband  on  bis  deathbed, 
was  a  good  gift  causa  mortis  of  the  money 
deposited  in  tbe  bank.  The  court  there  said 
that  in  the  more  recent  English  decisions  the 
strictness  of  the  ancient  rule  was  relaxed, 
and  the  gift  was  sustained.  The  courts  of 
Kentucky  (Stevenson's  Adm'r  v.  King,  50  Am. 
Rep.  171!)  have  recently  followed  tbe  modem 
vioctrine.  A  Mrs.  Stevenson  selected  John 
King  as  her  agent,  and,  when  she  died,  King 
had  In  his  possession  a  note  and  some  county 
bonds,  tbe  bonds  payable  to  bearer,  and  the 
note  Indorsed  in  blank.  On  the  day  before 
Mrs.  Stevenson  died,  she  told  her  mother 
that  she  gave  her  property  to  her,  and  she 
delivei*ed  a  paper  to  her  mother,  telling  her 
that  this  paper  was  to  show  the  property  she 
had  at  Louisville,  and  to  get  her  money  on 
the  paper.  The  paper  was  the  letter  from 
the  agent,  King,  containing  a  statement  of  the 
property  In  his  possession  belonging  to  Mrs. 
Stevenson.  The  contention  was  in  part  in 
that  case  that,  In  order  to  make  such  a  gift 
of  a  note  or  bond,  it  must  be  delivered  by 
passing  man>7Ally  from  the  poftsession  of  the 
one  to  the  other;  but  the  court  held  that  tbe 


delivery  required  "must  be  according  to  tbe 
nature  of  the  thing,  and  usually  that  means 
accoixling  to  thp  physical  nature  of  the  thing 
to  be  delivered.  •  •  •  Xow.  will  It  be 
Insisted,  under  the  more  modem  authorities, 
that  an  actual  delivery  of  the  chuse  in  ac- 
tion to  the  donoe  will  not  constitute  a  gift? 
We  think  not."  The  earlier  cases  are  re- 
viewed In  this  opinion,  and  the  gift  of  the 
note  and  bonds  was  held  to  be  jiood.  In  Hill 
V.  Stevenson  (1873)  C3  ile.  304.  a  delivery  tu 
a  donee  of  a  savings  bank  book,  containing 
entries  of  deposits  to  the  credit  of  the  donor, 
with  the  intent  to  give  the  donee  the  dcposlta 
represented  by  the  book,  was  held  to  be  a 
good  delivery,  as  vesting  an  equitable  tide  in 
the  donee  without  assignment.  See,  also, 
Druke  V.  Heiken,  61  Cal.  340;  Westerlo  v. 
De  Witt,  36  N.  Y.  340;  3  Redf.  Wills,  p.  336. 

Although  some  writers  of  recent  date  dis- 
approve of  the  doctrine  which  sustains  gifts 
causa  mortis  of  stock  in  a  bank  by  mere 
manual  delivery  of  the  certificate,  yet  there 
Is  a  recognition  that  such  gifts  made  are 
upheld  where  a  complete  equitable  tlUe 
vests  In  the  donee,  and  where  the  evidence 
shows  that  It  was  plainly  the  intent  of  the 
donor  to  make  the  gift.  This  principle  Is 
recognized  In  Grover  v.  Grover,  heretofore 
cited;  also.  In  Bates  v.  Kempton,  7  Gray, 
382,  and  In  the  following  cases:  Allerton  v. 
Lang,  10  Bosw.  362;  Penfield  v.  Thayer,  2 
E.  D.  Smltb,  305;  and,  indeed.  It  was 
thought  It  was  recognized  by  Lord  Hard- 
wicke himself  In  Snellgrove  v.  Bally,  criti- 
cised in  Grover  v.  Grover.  Pomeroy,  after 
laying  down  the  modem  rule  that  all  things 
in  action  "which  consist  of  the  promises  or 
undertakings  of  third  parties,  not  the  donor 
himself,  of  which  the  legal  or  equitable  title 
can  pass  by  delivery,  may  be  the  subjects 
of  a  valid  gift,"  says,  in  a  note:  "It  is  held 
in  England  that  shares  of  stock  are  not 
capable  of  being  the  subject-matter  of  a 
valid  donation,  because  no  title  can  be  trans- 
ferred by  delivery;  no  title  can  pass  except 
by  transfer  on  the  company's  own  books. 
Under  the  law  of  this  country  with  re- 
spect to  the  title  of  the  assignee  before 
transfer  Is  made  in  the  company's  books, 
there  seems  to  be  no  i-oason  why  a  certifi- 
cate of  stock  may  not  be  the  subject  of  a 
valid  gift,  certainly  If  It  has  been  indorsed 
in  blank ;  but,  in  my  opinion,  snch  indorse- 
ment Is  not  necessary."  3  Pom.  Eq.  Jur.  ! 
1148;  1  Mor.  Prlv.  Corp.  §  197.  In  Grymes 
V.  Hone,  49  N.  T.  17,  the  court  sustained  a 
gift  causa  mortis  of  bank  stock,  where  there 
was  no  delivery  of  the  certificate,  and  no 
transfer  on  the  books,  but  an  assignment 
In  writing  of  the  shares.  It  was  held  that 
delivery  of  the  certificates  without  a  trans- 
fer on  tbe  books  of  the  bank  would  have 
made  no  more  than  an  equitable  title  against 
the  bank,  but  would  have  given  a  legal  title 
as  against  the  assignor,  and  that  the  repre- 
sentatives of  the  donor  became  tmsteea  for 
the  donee  by  operation  of  law  to  make  Um 
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gift  effectual.  Id  Walsh  t.  Sexton,  55  Barb. 
251,  a  woman,  apprehending  death,  gave 
some  certlflcates  of  stock  In  a  railroad  to 
ber  husband.  The  certificates,  on  their  face, 
were  transferable  only  by  her  or  her  attor- 
ney on  the  books  of  the  company  on  sur- 
render of  the  certificates.  There  was  no 
transfer,  and  no  power  of  attorney  was 
signed.  The  gift  was  sustained  upon  the 
authority  of  Westerlo  v.  De  Witt,  36  N.  Y. 
345.  Westerlo  v.  De  Witt  (1867)  Is  gener- 
ally cited,  and  bears  closely  upon  the  case 
at  bar.  The  donor,  apprehending  speedy 
death,  told  the  plaintiff  to  bring  her  a 
roll  of  paper  from  the  pocket  of  one  of  her 
dresses.  She  took  the  roll,  and  gave  it  to 
the  plaintiff.  There  was  in  the  roll  a  cer- 
tificate of  deposit  for  ?1,500.  After  the  gift, 
the  donee  returned  the  parcel  to  the  pocket 
of  the  dress,  as  directed  by  the  donor  be- 
fore her  death.  The  donor  left  a  last  wiU 
and  testament,  In  which  she  bequeathed  to 
the  plaintiff  the  legacy  of  a  thousand  dol- 
lars and  the  dress  In  which  the  parcel  waa 
Iklaced.  The  plaintiff  doubted  whether  the 
certificate  was  intended  for  her.  She  was 
advised  that  she  could  not  recover  It  in  i 
law.  There  were  other  facts  and  circum- 
stances not  necessary  to  here  recapitulate. 
The  court  of  appeals,  by  Hunt^  J.,  sustained 
the  gift,  upon  the  ground  that  It  was  quite 
clear  that  in  apprehension  of  death,  or 
among  the  living,  the  gift  of  a  mortgage 
or  an  Indorsed  note  may  be  effected  by  a 
Blmi)le  delivery  of  the  security,  and  that 
Mrs.  Clinton  did  not  expect  or  intend  to  re- 
tain liny  c<mtrol  over  the  possession  of  the 
money  or  stscurity  after  the  date  of  the  de- 
livery. The  security  was  placed  upon  the 
same  footing  as  the  money,  and  both  were 
held  to  be  susceptible  of  beln^  presented 
as  a  gift  by  delivery.  "It  Is  impossible" 
said  the  court,  "to  apply  any  rule  which 
would  make  this  a  valid  gift  as  to  the  mon- 
ey, and  invalid  as  to  the  certificate.  They 
must  stand  or  fall  together."  In  Com.  v. 
CromptCMi  (1800)  137  Fa.  St.  138,  20  Atl.  417, 
the  donor  there  delivered  a  box  containing  a 
govemmeut  t>ond  and  certificates  of  rail- 
road stock,  with  the  intent  to  give  the  se- 
curities to  the  defendant.  T^e  court  passed 
upon  the  direct  question  of  whether  the  fail- 
ure to  make  a  formal  written  transfer  would 
defeat  the  purpose  of  the  donor.  It  was 
treated  as  well  settled  that  a  valid  gift  of 
uonncgotiable  securities  may  be  made  by 
dellvei?  of  them  to  the  donee,  without  as- 
signment or  indorsement  in  writing;  and, 
to  sustain  that  proposition,  the  court  cite 
Wells  V.  Tucker,  3  Bin.  306;  and  Licey  v. 
Licey.  7  Pa.  St.  231.  "The  shares  of  stock 
are  choses  io  action,  and  the  certificates  evi- 
dence of  the  title  to  them.  Why  may  not  a 
delivery  of  certificates,  coupled  with  words 
of  absolute  and  present  gift,  invest  the 
donee  with  an  equitable  title  to  the  stock, 
which  the  donor  or  a  volunteer  cannot  suc- 
ceasfuUjr  aasalL    A  stockholder  may  dotbe 


another  with  the  complete  equitable  title  to 
his  stock,  without  compliance  with  th* 
forms  printed  by  the  corporation."  In  Gook 
V.  Lum,  55  N.  J.  Law,  373,  26  AO.  803,  It  is 
recognized  that  things  In  action  may  be 
given  by  a  surrender  to  the  donee  of  the 
donor's  voucher  of  right  or  title,  although 
the  gift  was  In  that  case,  on  the  facts,  held 
invalid.  So  does  Tledeman  on  Equity  Joris- 
^dence  (section  359)  uphold  gifts  of  choses 
in  action.  Brantl.  Pers.  Prop.  {  208,  eitlDg 
Pomeroy's  opinion  in  his  note.  Lowell  on 
Transfers  (sections  43  and  109)  lays  down 
the  rule  that  "a  certificate  Is  a  munlm^t 
of  title,  and  a  delivery  of  the  certificates, 
like  a  delivery  of  the  title  deeds  in  Bngland. 
may  be  evidence  of  an  intention  to  transfer 
the  property  they  represent;  and,  on  the 
same  principle,  the  delivery  of  a  certificate 
of  stock  may  be  a  good  donatio  causa  mor- 
tis, although  no  transfer  of  the  stock  is  ex- 
ecuted." Reed  v.  Copeland,  60  Conn.  472. 
Promissory  notes,  with  or  without  indorse- 
ments, if  delivered,  may  be  good  gifts  causa 
mortis.  GroBW.  Ex'rs  &  Adm'n,  I  621; 
Vandor  v.  Roach,  73  Cal.  814,  15  Pac.  354. 
The  delivery  of  the  certificates  being  In- 
tended as  a  gift  of  the  stock,  the  donor  did 
all  that  was  required  to  pass  an  ownership, 
especially  as  there  was  no  blank  assign- 
ment on  the  back,  and  no  attorney  present 
to  draw  one.  The  authorities  above  cited 
permit  the  circumstances  surrounding  the 
actors  to  be  considered.  Thomas'  Adm'r  t. 
Lewis  (Va.)  15  S.  B.  389. 

The  view  that  a  delivery  of  the  shares  to 
Andy  without  writing  or  transfer  on  the 
books  Is  good,  Is  also  in  direct  harmony  with 
Basket  v.  Haseell,  supra,  where  it  was  re- 
garded as  unquestionable  that  a  delivery  of 
the  certificate  of  deposit  involved  therein  to 
the  donee,  without  an  Indorsement,  would 
have  transferred  the  whole  title  and  Interest 
of  the  donor  In  the  fund  represented  by  it,  and 
might  have  been  valid  as  a  donatio  causa  mor- 
tis. And  we  here  observe  that,  as  the  doctrine 
of  the  supreme  court  in  this  oft  referred  to 
case  seems,  upon  appellant's  theory,  Co  con- 
tract the  common-law  definitions  of  the  char< 
acter  of  the  conditions  attached  to  a  delivery, 
jet  upon  this  point — that  choses  In  action 
may  be  given  causa  mortis — we  find  that 
great  tribunal  expanding  the  original  English 
definitions  so  as  to  include  not  only  choses  in 
action  generally,  but  those  which,  by  deliv- 
ery, concededly  passed  but  an  equitable  title 
against  all,  except  between  the  parties  them- 
selves. Thomi)son,  in  his  Commentaries  on 
Private  Corporations,  upholds  a  gift  of  stock 
by  a  delivery  of  the  certificates,  auij  cites 
Basket  v.  Hassell,  supra,  to  sustain  bis  text, 
and  lays  it  down  "that,  in  conformity  with 
this  doctrine,  It  has  been  often  held  that  a 
valid  gift  of  nonnegotiable  securities  may  be 
made  by  the  delivery  of  them  to  the  donee 
without  an  assignment  or  indorsement  in 
writing.  This  pi;inciple  has  been  applied  to 
notest  bonds*  stocks,  certificates  ot  deposit 
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and  life  Insurance  policies.  *  *  *  So, 
also,  it  baa  been  held  that  a  raltd  gift,  In 
view  of  death,  of  corporate  stocks,  may  be 
made  by  a  simple  dellrery  of  the  certificates 
with  the  Intent  to  transfer  the  stocks,  eren 
though  the  certificates  on  their  face  are 
made  transferable  only  by  her  or  his  attor^ 
ney  on  surrender  of  this  certificate,'  though, 
as  already  seen,  a  gift  of  shares  may  be  exe- 
cuted by  a  transfer  on  the  books  without  a 
deIlT«y  of  the  certificate."    Section  2390. 

The  argument  that  national  bank  shares 
stand  upon  a  different  footing  is  not  tena- 
ble, for  It  was  held  in  J'ohnston  t.  Lafiln, 

.  103  U.  S.  800,  that,  when  a  certificate  of 
stock  In  a  national  bank  was  delivered  (with 
a  blank  power  of  attorney  indorsed  as  be- 
tween the  parties  thereto),  the  title  to  the 
shares  then  passed;  the  right  to  the  shares 
then  Tested  In  the  purchaser.  "The  entry," 
said  the  court,  "of  the  transaction  on  the 
books  of  the  bank,  where  stock  is  sold,  Is  re- 

,  quired,  not  for  the  translation  of  the  title, 
but  for  the  protection  of  the  parties  dealing 
with  the  bank,  and  to  enable  it  to  know  who 
are  Its  stockholders  entitled  to  vote  at  their 
meetings^  and  receiving  dividends  when  de- 

'  clared.  *  •  •  Purcliasers  and  creditors. 
In  the  absence  of  other  knowledge,  are  only 
bound  to  look  to  the  books  of  registry  of  the 
bank.  But,  as  between  the  parties  to  a  sale, 
it  is  enough  that  the  certificate  is  delivered 
with  authority  to  the  purchaser,  or  any  one 
he  may  name,  to  transfer  It  on  the  books  of 
the  company,  and  the  prices  paid."  And, 
again:  "The  transferability  of  shares  In  the 
national  banks  Is  not  governed  by  different 
rules  from  those  which  are  ordinarily  ap- 
plied to  the  transfer  of  shares  In  other  cor- 
porate bodies."  In  McNeil  v.  Bank,  48  N. 
Y.  325,  the  delivery  of  a  certificate  with  the 
assignment  and  power  indorsed  was  held  to 
pass  the  entire  title,  legal  and  equitable,  In 
the  shares  of  a  national  bank,  notwithstand- 
ing that,  by  the  terms  of  the  charter  or  by- 
laws, the  stock  was  declared  transferable 
only  on  its  books.  "Such  by-laws,"  said  the 
court,  "do  not  Incapacitate  the  shareholder 
from  parting  with  bis  Interest,  and  that  his 
assignment,  not  on  the  books,  passes  the  en- 
tire legal  title  to  the  stock,  subject  onlv  tn 
such  Hens  as  the  corporation  may  have  upon 
lt,and  exceptthe  right  of votlngatelectlons." 
etc.  Judge  Thompson,  In  his  usual  vigorous 
style,  discusses  the  doctrine  of  distinguish- 
ing between  the  legal  and  equitable  owner- 
ship of  stock  where  the  delivery  of  the  cer- 
tificate Is  had,  and  approves  that  part  of 
the  opinion  of  .Tudge  Rapallo  In  the  case  last 
cited,  and  concludes  with  the  following  ob- 
servations of  his  own:  "So,  the  legal  owner 
of  shares  In  a  corporation  Is  the  owner  In 
whose  name  the  shares  stand  on  the  books 
of  the  corporation;  whereas  the  eqnitable 
owner  is  the  one  who,  being  the  beneficiary, 
—that  is,  the  real  owner,— Is  not  registered 
as  such  on  the  corporate  books,  and  who 
must,  If  the  corporation  refuses  so  to  regis- 


ter him,  go  Into  a  court  of  equity  to  compd 
them  to  do  so.  The  real  meaning  la  that 
his  title  is  Complete  as  against  everybody 
but  the  corporation  Itself,  and  those  who 
have  a  superior  right  to  have  the  corpora- 
tion make  the  transfer  to  them."  Thomp. 
Oorp.  I  2893. 

We  are  therefore  of  opinion  that  It  was 
not  tndiH>ensable  to  the  validity  of  the  trans- 
fer of  the  stock  in  question,  by  our  statutes 
or  the  law  generally,  that  there  sliould  have 
been  any  writing  on  the  backs  of  the  certif- 
icates, and  that  an  equitable  title  passed  to 
Andy.  This  equitable  title  gave  Andy  full 
right  to  the  stock,  and  equity  will  afford 
him  the  means  of  obtaining  the  possession  of 
that  Incorporeal  subject  of  gift,— stoc*  Itsdf. 
The  Intent  having  existed  in  Judge  Davis* 
mind  to  make  the  gift,  and  the  stock  certif- 
icates having  been  delivered,  the  legal  title 
was  complete  as  between  Andy  and  his  uncle, 
subject  always,  of  course,  to  revocation  or| 
to  the  inherent  condlticms  in  gifts  cauaa 
mortis.  We  need  not  consider  the  attitude 
of  third  parties  or  creditors,  because  none 
have  appeared  in  this  case.  The  donee, 
therefore,  having  an  eVjuItable  title  and  a  le-| 
gal  right,  may  enforce  that  right  by  the  aid 
of  equity.  Many  of  the  eases  heretofore 
cited  or  where  courts  have  extended  their 
aid  to  give  effect  to  gifts  causa  mortis.  1 
Story,  Eq.  Jur.  607  et  S€*i. 

Passli^  to  the  point  of  dominion  and  <sm- 
trol,  the  authorities  hold,  without  much  con- 
flict. In  recent  decisions,  that  the  delivery  of 
a  chose  in  action  as  a  gift  must  be  such  as  to 
vest  in  the  donee  the  eqnitable  title,  and  to 
divest  the  donor  of  all  present  control  and  do- 
minion, always,  of  course,  upon  the  recognis- 
ed condition  in  cases  of  a  gift  causa  mortis; 
and  that  a  delivery  which  does  not  confer, 
upon  the  donee  the  present  right  to  reduce 
the  fund  into  poesession,  by  enforcing  the' 
obligation,  according  to  its  terms,  will  not' 
suffice.  As  we  have  seen,  the  Intent  of  Judgel 
Davis  was  complete  In  this  case,  and  the  de-j 
livery  passed  to  the  donee  the  equitable  tltie.l 
Thus  did  the  gift  possess  the  all-Important! 
qualities  of  depriving  the  donor  of  all  contnd' 
and  dominion  over  the  prop^ty;  and  thus] 
was  the  right  conferred  npon  Andy  to  have 
compelled  a  transfer  on  the  books  of  the  bank 
of  the  stock  to  him.  Under  our  view  of  the  tes* 
timony  of  the  words  spoken  by  Judge  Davis 
subsequent  to  the  gift,  It  is  unnecessary  to  dls* 
cuss  whether  or  not  there  was  any  limltatton 
or  suspension  of  this  right  conferred  upon  An- 
dy  by  the  donor,  althou^^,  as  said,  even  npon 
appellant's  theory  we  doubt  if  there  was  other 
than  the  law  Implies  In  all  gifts  causa  mortia 
No  writing  was  necessary,  as  said  before,  to 
perfect  the  delivery,  but  the  omission  of  this 
ceremony  does  not  lead  to  the  conclusion  that 
the  transaction  is  Invalidated,  on  the  ground 
that,  by  Its  omission,  the  donor  was  deprived 
of  the  control  and  dominion  The  donor  had 
parted,  and  intended  to  part,  with  the  muni- 
ments of  titie  to  the  shares  in  the  bank,  and 
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tlmB  sarrendered  the  certificates  which  were 
necessary  to  obtain  a  transfer  on  the  bookg 
of  the  bank.  Did  Judge  Davis,  however,  ex- 
erdse  any  dominion  and  control  after  the  date 
of  the  gift?  The  fiicts  and  circumstances,  as 
apparent  by  the  statement  preceding  this 
opinion,  show  that  his  nephew  voted  950 
sliares  of  stoeic  for  the  decedent  for  director, 
at  the  regular  stockholders'  meeting,  January 
14,  1800.  The  holder  t-f  this  proxy  never 
conversed  with  Judge  Davis  regarding  the 
same.  It  was  given  to  the  holder  by  Andy, 
and  the  facts  all  go  to  show  that  from  the 
time  Judge  Davis  executed  the  proxy,  which 
antedated  the  gift  some  three  days,  he  never 
wae  at  the  bank  or  took  any  part  in  its  man- 
agement or  affairs.  At  the  time  of  the  meet- 
ing, be  was  sick  and  away.  Andy  controlled 
the  prosy  entirely.  It  was  necessary  to  hold 
the  bank  meeting,  and,  to  do  this,  the  stock 
In  question  had  to  be  voted.  As  against  the 
bank  itself,  the  legal  title  to  the  stock  was 
In  Jndg«  Davis,  for  by  its  books  was  It  alone 
guided.  Andy  produced  the  proxy,  and  In- 
serted his  brother's  name;  and  at  the  direc- 
tion of  Andy,  as  said  before,  the  stock  was 
voted.  We  cannot  see  how  this  proxy  can 
be  made  to  defeat  the  donor's  intent,  as  evi- 
denced by  the  words  and  delivery  and  sur- 
render of  the  certificates  to  Andy  after  the 
date  of  the  proxy.  Possibly,  when  the  prosy 
-was  si^ed  by  Judge  Davis,  he  had  not  made 
up  his  mind  exactly  what  to  do,  or  he  might 
have  contemplated  postponing  the  execution 
of  this  gift;  but  it  would  be  most  unjust  to 
'  bold  that  an  act  done  under  that  proxy,  with- 
out his  knowledge  or  consent,  should  nullify 
all  his  acts  and  words  sanely  done  just  be- 
fore he  went  to  Tacoma.  And,  so  far  as 
Andy  is  concerned,  he  only  did  what  any 
layman  under  such  circumstances  would  have 
done;  that  Is,  assist  to  confer  upon  his  dying 
nnele,  during  the  rest  of  his  life,  the  highest 
mark  of  affectionate  regard  then  within  his 
power  to  bestow.  It  has  taken  centuries  for 
the  most  experienced  and  wise  judges  to  de- 
termine that  a  donor  of  a  gift  causa  mortis 
must  divest  himself,  at  the  time  of  the  gift, 
of  all  dominion  and  control  oC  the  article  do- 
nated, and  mnst  place  It  wholly  under  the 
donee's  power,  and  enable  him,  without  fur- 
ther act  on  his  (the  donor's)  part,  to  reduce  It 
to  his  own  manual  possession;  yet  it  is  stren- 
uously urged  by  the  appellant  in  this  case 
that  because  Andy  did  this  one  single  act, 
made  necessary,  within  a  few  weeks  aftor 
his  uncle's  deimrture,  It  should  be  construed 
as  so  Inconsistent  with  the  surrender  and 
control  of  the  stock  by  his  uncle,  and  of  his 
own  right  of  dominion  and  control  over  the 
same,  as  to  deprive  him  of  all  his  rights.  It 
-was  the  dominion  of  the  donee  which  control- 
led the  voting  of  the  sliares.  Every  presump- 
tion Ib  that  the  donee  accepted  such  a  gift,  and 
we  cannot  believe  for  a  moment  that  this  con- 
duct of  Andy  at  that  hank  meeting  ought  to 
overcome  that  presumption,  when  considered 
In  relaticm  with  tbu  Intent  of  his  uocle,  and 


the  delivery  of  the  evidence  of  the  shares  to 
him. 

We  have  not  conddered  Judge  Enowles* 
testimony  at  the  various  points  thronghout 
this  opinion  where  It  might  have  been  perti- 
nent to  do  BO.  This  omission,  however,  was 
due  to  onr  desire  to  avoid  needless  repetition, 
for  we  have  regarded  it  in  its  application  to 
the  whole  case.  Without  repeating  It  here, 
we  find  nothing  In  the  Interview  between 
Judge  Davis  and  Judge  Knowles,  about  Feb- 
ruary Ist,  which  Is  not  susceptible  of  rea- 
sonable interpretation  favorable  to  Andy. 
Judge  Knowles  was  not  to  return  to  see  Judge 
Davis  three  days  after  his  flrat  visit  with  a 
view  to  make  any  testamentary  disposition 
to  Andy,  for  Judge  Knowles  expressly  says 
that  he  was  not  to  return  "to  fix  up  these 
gifts  exactly,"  meaning  thereby  the  gifts  to 
Mrs.  Webrspaon's  daughter,  and  the  Butte 
Library,  and  a  lady,  and  two  persona  In  the 
states.  Judge  Davis  did  not  ask  Judge 
Knowles  about  a  will,  and  only  referred  to 
these  particular  gifts  as  gifts.  He  did  say 
that  Andy  "Is  to  control  the  bank,  or  have 
the  bank,  or  both,"  which  language  Is  surely 
not  unfavorable  to  the  respondent  in  this 
case;  and,  Indeed,  there  Is  reason  in  the  ar- 
gument that  Judge  Davis  knew  that  he  had 
given  the  stock  to  Andy,  and,  by  his  words, 
that  he  meant  to  exclude  It  from  his  estate 
proper.  In  doing  so,  he  was  but  carrying  out 
a  statement  he  had  made  to  that  effect,  long 
before,  to  many  persons.  That  the  testi- 
mony of  these  prior  declarations  was  admi-ssi- 
ble  is  well  sustained  in  reason  and  in  deci- 
sion. Meyer's  Api>eal,  77  Pa.  St  483;  Thomt. 
Gifts.  eS  222.  234. 

The  length  of  this  opinion  prevents  any 
more  extended  notices  of  the  many  cases 
cited  by  the  appellant  which  ha^e  upheld  con- 
trary views  of  the  law.  Many  of  them  turn- 
ed upon  the  peculiar  facts  Incident  to  the 
words  of  the  gift;  others  are  of  a  date  when 
systems  of  commercial  transactions  between 
men  were  far  less  practical  and  convenient 
than  in  later  years;  while  some  adhere  to 
the  more  ancient  common-law  doctrines 
which  refuse  to  recognize  gifts  causa  mortla 
of  shares  until  transfer  la  made  on  the  books. 
The  early  Maryland  decisions  fully  sustain 
appellant's  position  that  a  written  transfer  is 
necessary.  Those  cited  to  ua,  and  others,  are 
collated  In  HInkley's  Testamentary  Low  of 
Maryland  (page  140  et  seq.).  The  recent  de- 
cisions of  that  state  proceed  upon  stare  de- 
cisis. 

The  court  Is  asked  to  pass  upon  the  "fed- 
eral question"  involved  in  this  case.  To  us 
It  appears,  however,  that  the  main  point 
raised  Is  whether  there  has  been  a  valid  gift 
causa  mortis.  It  being  clear  to  us  that  the 
equitable  title  to  the  stock  passed  by  the  de- 
livery of  the  certlflcates.  no  decision  has  been 
made  upon  that  point  other  than  by  the  com- 
mon law  generally;  for  we  do  not  think  the 
statutes  of  the  United  States  attempt  to  regu- 
late the  transfer  of  fmch  an  equitable  tltl^ 
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But*  If  there  la  a  federal  question  InTCdved,  It 
IB  this:  Oan  an  Interest  In  the  shares  of  a  na- 
tional bank  be  legally  transferred  by  the  own- 
er thereof  to  a  donee,  as  a  gift  causa  mortis, 
80  as  to  confer  the  equitable  title  upon  the 
donee,  without  a  written  transfer  of  the  shares 
on  the  books  of  the  bank,  or  an  Indorsement  on 
the  backs  of  the  certificates  themselves?  We 
answer  that  question  affirmatively,  In  the  light 
of  the  decisions  of  the  supreme  court  of  the 
United  States,  that  a  transfer  on  the  books 
of  a  national  bank  Is  not  necessary  to  give  to 
a  donee  or  purchaser  an  equitable  title  to  the 
shares.  National  Bank  v.  Watsontown  Bank, 
105  U.  S.  220;  Bank  v.  Lanier,  U  WalL  378; 
Johnston  v.  Laflin,  103  U.  S.  804;  Black  t. 
Zackarle,  3  How.  513.  Judge  Brewer,  as  cir- 
cuit judge,  held  in  Kansas  t.  Bradley,  26  Fed. 
289,  that  a  proposition  once  decided  by  the 
supreme  court  of  the  United  States  is  no 
longer  to  be  treated  as  a  federal  question. 
Nor  do  questions  which  Involve  the  owner- 
ship of  national  bank  shares  always  present 
federal  questions.  Williams  v.  Weaver,  100 
U.  S.  547;  Le  Sassier  t.  Kennedy.  123  U.  & 
621.  8  Snp.  Ot  241. 

We  see  no  error  In  admitting  the  testimony 
of  John  B.  Davis.  The  defendant  had  the 
burden  of  proof  upon  him;  and,  as  the  legal 
title  atood  In  the  name  of  the  decedent.  It 
waa  proper  to  show  that  respondent  control- 
led and  directed  the  voting  of  the  stock,  al- 
thon^  it  was  voted  and  stood  tn  the  dece- 
dent's name.  Having  been  rejected  as  a  wit- 
ness himself,  he  was  obliged  to  prodoce  some 
proof  to  explain  who  exercised  dominion  in 
fact,  and  to  rebut  a  presumption  which  might 
otherwise  have  arisen  against  him  by  the 
records  of  this  bank  meeting. 

The  testimony  ot  Damold,  if  entirely  cred- 
ible, -would  have  rendered  this  case  much 
simpler  for  dlscuflBlon.  We  cannot  tell  what 
weight  the  district  court  gave  to  It.  It  Is 
planslble  and  consistent  In  Itself,  and  may 
hare  impressed  the  court  aa  truthful.  But 
we  have  considered  Its  value  as  impaired  by 
the  omission  of  Damold  to  deny  Boyce's  af> 
fldavlts  by  counter  affidavit  We  regard 
Boyce's  testimony  on  the  trial  aa  not  weak- 
ening Damold's  statements.  On  the  contra- 
ry, a  reason  for  believing  that  Damold  told 
the  trath  Is  that  Boyce  failed  to  produce  his 
books,  which  were  at  his  house,  he  says,  and 
thus  to  verify  bis  statement  that  Darnold  did 
not  leave  his  (Boyce's)  employ  until  some 
time  after  the  alleged  Interview  with  Judge 
Davis,  In  1800.  It  was  to  app^nf  s  Intn^st 
to  Impeach  Damold,  and  Boyce  was  called 
for  that  purpose.  To  know  whether  Damold 
was  In  search  of  emi^oyment  when  he  says 
b«  called  upon  Judge  Davis  was  of  the  higb- 
ent  Importance  from  the  standpoint  of  Im- 
peachment, but  upon  that  point  appellant 
wholly  failed,  fUthough  Boyce  said  be  had 
the  evidence  In  his  own  possession.  More- 
over, if  the  affidavit  of  respondent  is  tm^ 
Boyce  was  using  Damold's  alleged  statement 
«C  former  perjury  to  coerce  respondent  into  ' 


participation  In  a  scheme  to  get  money  from 
the  estate  to  pay  Boyce's  debts.  Such  a  prop- 
osition. If  It  were  really  made,  unfolds  a  brief 
chapt^  of  moral  obliquity  on  Boyce's  part, 
well  calculated  to  shake  the  trath  ot  hla  «i- 
tire  affidavit. 

There  Is  nothing  whatsoever  In  the  motion 
tcK  a  new  trial  to  show  that  Damold  would 
testis  differently  from  the  way  he  did,  even 
if  we  assume  that  what  be  said  upon  the  pre- 
ceding trial  was  false.  The  rule  is  not  to  grant 
a  new  trial  to  get  Impeaching  testimony.  A 
prosecution  for  perjury  would  be  ^^rofMlate. 
Hopcraft  T.  Klttredge  (Mass.)  37  N.  B.  768. 
The  same  evldoice  produced  on  this  trial.  If 
the  testlnuHiy  at  Darned  wete  excluded,  woukl 
be  abundantly  sufficient  to  sustain  the  eoaeta- 
skm  readied  1^  the  district  court;  and  courts 
will  not  grant  new  trials  where  It  is  agqiHuent 
from  the  record  that  the  result  would  prob- 
ably be  the  aame.  U.  S.  v.  Blena  <M.  U.)  42 
Pac.  TO. 

The  findings  made  cover  the  Issues  Involved 
in  the  pleadings,  and  are  supported  by  the 
evidmce.  Our  conclusion  la  that  this  gift  must 
be  sustained.  We  believe  In  adhering  to  the 
rule  that,  where  a  party  dalms  by  way  of  a 
donation  causa  mortis,  he  should  make  out  a 
strong  case.  It  is  therefore  Uie  duty  of  the 
court  to  give  particular  heed  to  every  fact  and 
circumstance  in  the  testimony,  being  t«t 
careful  to  avoid  any  condndon  not  fully  sua- 
tained  by  credible  ovidence.  On  the  other 
band,  there  is  a  cardinal  princl[de  never  to  be 
lost  dght  of,  namely,  that  the  law  permits 
a  man  to  make  gifts  in  apprehmalon  ot  his 
death;  and  if  he  has  done  so  In  due  maimer, 
while  in  full  posscaaion  of  his  tmuKO,  and  with 
deliberation  and  Intent  to  bestow  his  pasonal 
property  upon  another,  it  would  be  a  fearful 
injustice  to  nullify  that  intent,  and  take  away 
the  prc^erty  from  the  person  JusUy  oxtltled 
thereta  The  more  we  have  studied  this  case, 
the  stronger  has  grown  our  conclusion  that 
Judge  Davis  deUbemtely  gare  the  bank  stock 
to  Ills  nephew,  and  never,  tqr  any  word  or 
deed,  signified  any  desire  whatsoever  to  re- 
voke the  glfL  We  can  find  no  middle  line  to 
follow  in  Implying  the  rale  of  equity  to  the 
facts.  Klther  the  gift  was  perfected  as  be- 
tween the  Judge  and  Andy,  and  most  be  soe- 
talned,  or  the  entire  case  of  reapondent  Andy 
Davis  la  conceived  in  an  Iniquitous  consptracy 
with  the  appellant  to  enrich  himself  at  tlie  «• 
pense  of  his  dead  uncles  estate.  If  there  wm 
a  conspiracy,  the  very  foundation  of  It  must 
needs  lie  in  the  pranlse  that  Judge  Davis  Tim- 
er handed  over  to  the  respondent  any  oertlfl- 
cates  ot  the  shares  at  all  before  he  wmt  to 
Taooma.  Bat  the  iwemise  t^iat  be  dtd  deliver 
the  cutlflcates  Is  not  aaaaUed  by  any  one 
throughout  this  case,  and,  under  the  testimo- 
ny, could  not  be  considered  for  a  mom^t.  So 
that,  when  that  assumed  premise  is  removed, 
the  whole  hypothesis  of  disbonesty  faUs  with 
it,  and  leaves  standing  by  Itself,  as  the  correct 
r«uonlng  and  conclusion  of  the  case,  the  gift 
of  thla  fortune,  which  equity  will  npliold  and 
enforce,  as  prayed  for  by  the  respondentiL 
Ibe  Judgment  Is  affirmed.    ^  i 
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PEMBEKTON,  C.  J.,  and  DE)  WITT»  J., 
concur. 

PEU  CURIAM.  The  record  In  this  case  was 
made  up  entirely  with  Talbott,  as  special  ad- 
ministrator, as  plaintiff,  and  the  brtete  so  treat 
Ulm.  F<x  tliat  reason  be  has  been  called 
"plaintiff."  At  the  argument  of  the  case,  hy 
consent  of  counsel,  John  H.  Leysoii  was  sub- 
stituted as  plaintiff;  Leyson  having  been  ap- 
pointed as  administrate  since  the  apjteal  la 
this  case  was  taken. 


STATE  ex  rel.  CUTTING,  Snperintendent,  t. 
LA  GRAVE,  OoDtroUer.   (No.  1,452.) 
(Supreme  Conrt  of  Nevada.   Dec.  13.  1885.) 

BDrasiKTSHDSKT  OF  PUBUO  InstrdCTIOK— TR4T- 
BLIHO  BXFBMBBB. 

Hotel  bills  Incorred  br  the  safwrintend- 
ent  of  public  iDstraction  wbile  staying  at  a 

place  for  the  purpose  of  vleitinj?  Bchools  are  not  j 

a  part  of  the  "actual   travelllDK   expenses,"  i 

which,  under  Gen.  St.  §  1282,  are  to  be  allowed  I 

and  paid  to  that  officer.  I 

(Syllabus  by  Bi^elow,  C.  J.)  j 

Application  by  the  state,  on  the  relation  of  i 
H.  C.  Cutting,  superintendent  of  public  In-  i 
Btructlon,  against  C.  A.  La  Grave,  state  coo-  j 
troUer.  i 

Alfred  Chartz,  for  relator.  Robt.  M.  Beat-  ! 
ty,  Atty.  Gen.,  for  respondent.  ■ 

i 

BIOELOW,  C.  J.    Original  application  (or  | 
a.  writ  of  mandamus  to  compel  the  respond-  | 
ent,  as  state  controller,  to  draw  a  warrant  { 
upon  the  treasury,  In  favor  of  relator,  for  cer-  j 
tain  expenses  claimed  to  be  payable  to  him  | 
under  the  following  statute:  "It  shall  be  the  ■ 
dnty  of  the  superintendent  of  imblic  instruc- 
tion to  visit  each  county  In  the  state,  at  least  j 
once  in  each  year,  for  the  purpose  of  visit- 
ing schools,  of  consulting  county  superintend- 
ents, of  lecturing  and  addressing  public  as- 
semblles  on  subjects  pertaining  to  public 
schools;  and  the  actual  travelling  expenses 
Incurred  by  the  auperlntoident  In  the  dis- 
charge of  his  duty  shall  be  allowed,  audited 
and  paid  oat  of  the  general  fund,  in  the  same 
manner  as  claims  upon  said  fund  are  now  al-  i 
lowed,  audited  and  paid;  provided,  that  the 
sum  so  expended  In  any  one  year  shall  not  ex- 
ceed one  thousand  dollars."    Gen.  St  f  1292. 
The  affidavit  for  the  writ  states  that  the  re- 
lator visited  the  schools  at  Wadsworth  and 
Virginia  City,  and,  while  at  those  places,  nec- 
essarily Incurred  certain  expenses  at  the  ho- 
tels for  board  and  lodging.    The  statute  per- 
mits the  payment  of  "actual  travelling  ex- 
penses."   Do  these  items  come  within  the 
meaning  of  those  words?    It  seems  to  us 
very  clear  that  they  do  not.  Undoubtedly, 
they  are  a  part  of  the  expenses  of  the  trips 
which  the  legislature  required  the  relator  to 


make,  and  which  that  body  must  have  known 
would  necessarily  be  Incurred  by  him  In  mak- 
ing his  visits.  It  must  also  have  known  that, 
If  be  addressed  puUIc  assemblies,  expense 
would  necessarily  be  incurred  in  providing  a 
hall  tac  that  parpose,  for  fuel,  lights,  etc.  But 
It  seems  to  have  been  the  Intention  that  none 
of  these  expenses  should  be  borne  by  the 
state.  It  Is  not  the  expense  of  the  trip,  or 
the  expense  Incurred  after  the  superintendent 
arrives  at  his  destlnatloD,  that  Is  to  be  paid, 
but  his  "actual  travelling  expenses."  Travel, 
In  Tlslting  a  school,  la  going  to  and  returning 
from  the  place  where  the  school  Is  iritiuted. 
But  after  he  arrives  there  he  certainly  is  not, 
during  his  st^,  traveling.  Consequently,  his 
expenses  while  there  are  not  Incurred  In  trar- 
^Ing.  But  to  make  the  matter  still  more  cer- 
taln,  and  apparently  for  tbe  purpose  of  insur- 
ing that  no  general  expense  of  the  trips  should 
be  Included,  it  Is  provided  that  the  traveling 
expenses  most  be  "actual."  There  are  to  be 
no  constructive  traveling  expenses  paid,  but 
only  such  as  are  actual;  that  la,  such  as  ar* 
real,  bona  fide,  genuine  expenses  of  traveL; 
Had  it  been  the  intention  to  pay  all  the  legiti- 
mate expenses  of  tbe  superintendent's  trips, 
these  words  of  limitation  would  not  have  been 
used.  Whatever  else  may  be  Included  In  the 
term  "actual  travelling  expenses,"  we  think' 
It  was  not  Intended  to  Include  hotel  expaiBeB| 
wbUe  staying  at  a  place  for  the  purpose  ofi 
visiting  the  schools,  or  discharging  tbe  other, 
duties  of  the  office.  It  was  said  in  argument' 
that  It  has  been  the  custom  for  many  years' 
past  to  allow  and  pay  such  Items  so  Incurred 
by  the  superintendents,  and  that  such  con-{ 
struction  of  the  statute  by  the  officers  having 
power  to  allow  claims  against  the  state  la  en- 
titled to  great  wdght  In  determining  Its 
meaning.  Where  property  rights  have  been 
built  up  In  reliance  upon  an  erroneoiu  con- 
struction ot  a  statute  by  putdlc  officers,  or 
where  overturning  such  a  construction  would 
unsettle  many  Impwtant  laws,  and  conse- 
quently cause  loss  and  hardship  to  the  com- 
munity, these  conslderatitms  sometimes  press 
quite  heavily  upon  the  courts,  especially  If  the 
true  constTDction  was  really  doabtful.  But 
where  such  is  not  the  case,  and  where  tbe 
statute  is  as  clear  as  we  deem  this  to  be,  to 
so  hold  would  simply  be  to  say  that,  as  the 
state  has  been  for  a  long  time  paying  these 
Illegal  claims.  It  must  continue  to  do  so.  Con- 
temporaneouB  construction,  no  matter  how 
long  continued,  would  never  Justify  such  a 
conclusion  as  that.  End.  Interp.  St.  |  361; 
Albright  V.  Bedford  Co.,  106  Pa.  St.  S82. 
This  Is  said  upon  the  assumption  that  the 
statement  concerning  the  payment  of  the 
claims  is  true,  as  seems  to  be  admitted,  or  at 
least  not  denied,  tbe  attorney  general;  but 
no  proof  has  been  made  of  it,  and  we  can 
hardly  be  expected  to  take  Judicial  notice  of 
the  fact.  This  would  also  seem  to  be  a  case 
where  It  Is  the  duty  of  the  controller  to  audit 
the  claim  before  the  owner  la  entitled  to  a 
warrant  (Gen.  St.  {  1811;  State  v.  Doron,  6 
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XoT.  309),  but  tbe  point  has  not  been  raised, 
and  we  liave  not  considered  It.    Writ  refused. 

BONMFIELD  and  BELKNAP,  JJ.»  con- 
cur. 


BTRXES  et  al.  t.  DOUGLASS.   (No.  1.441.) 

{Supreme  Court  of  Nevada.   Dec.  11,  1895.) 
SSjbqthbnt— Defensbb— CosDBMNATiox  Pkocbbd- 

IKOB— COLLATBRAL  ATTACK— JCRIS DIC- 
TION—TeS  A  NT— ESTOPPEl- 

1.  In  an  action  of  ejectment,  where  it  is 
Bhowu  that,  Bubsequent  to  the  commencement 
of  the  action,  the  defendant  had  begun  proceed- 
iuga  for  condemnation  of  the  premises  in  dis- 

Eote,  and  that  in  those  proceedings  an  order 
ad  been  made  authorizing  him  to  retain  pos- 
sessiou  thereof  during  the  pendency  of  the  pro- 
ceedings, which  were  atiU  pending,  such  order 
is  a  defense  to  the  action. 

2.  The  petition  for  condemnation  gave  the 
court  jurisdiction  to  malie  tbe  order,  aud  conse- 
quently, even  if  erroneous,  it  is  not  open  to  col- 
lateral attack. 

3.  It  is  the  averments  of  the  petition,  and 
not  proof  of  them,  that  confers  jurisdiction  up- 
on the  court. 

4.  A  party  who  takes  a  lease  of  a  mine  of 
which  a  tunnel  is  claimed  aud  held  as  a  part, 
aud  under  that  lease  eutern  iutu  possession  of 
both  mine  and  tunnel,  is  estopiied  to  deny  the 
title  of  his  lessors  to  the  tunnel;  and  his  as- 
signee of  the  lease  is  equally  estopped. 

(Syllabus  by  Bigelow,  C.  J.) 

Appeal  from  district  court,  Storey  county; 
Kicbard  Rising,',  Judge. 

Action  by  James  D.  Byrnes  and  others 
agfl-inst  J.  M.  Douglass.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed. 

Action  of  ejectment  to  recover  possession 
of  the  Atlantic  Consolidated  Mining  Claim, 
aud  of  a  tunnel  known  as  the  "Atlantic  Con- 
solidated Tunnel,"  which  begins  some  300 
feet  from  said  claim,  and  runs  into  and 
through  the  same.  Tlie  complaint  alleges 
plaintiffs'  ownership  of  tbe  premises,  ouster 
by  the  defendant,  and  that  the  tunnel  was 
constructed  by  plaintiffs'  predecessors  In  in- 
terest In  tlie  mine,  for  the  purpose  of  pros- 
l>eeting,  developing,  and  working  the  same, 
and  that  it  is  appurtenant  to  and  a  part  of 
said  mining  claim.  The  answer  admits 
plaintiffs'  ownership  of  the  mine,  but  denies 
ouster  therefrom.  It  admits  that  tbe  tunnel 
was  constructed  by  plaintiffs'  grantors,  al- 
leging that  ft  began  on  what  was  known  as 
the  "Oidlz"  claim,  then  belonging  to  said  gran- 
tors, and  ran  thence  into  the  Atlantic  claim, 
but  that  they  had  nlwindoned  and  forfeited 
said  Cadiz  claim.  ar.d  had  abandoned  the  tun- 
nel. It  alleges  that  tbe  defendant's  grantors 
had  relocated  the  Cadiz,  under  the  name  of  the 
"Contact,"  and  that  defendant  liad  taken  pos- 
session of  the  tuiinel  for  the  purpose  of  ex- 
tending it  Into  another  claim  owned  by  him. 
and  denies  that  it  is  appurtenant  to  or  a  part 
of  the  Atlantic  claim.  Defendant  also  alleges 
that  he  Ims  located  the  same  as  a  tunnel 
right  under  tbe  laws  of  congress,  and  he  sets 
up  a  right  to  the  possession  of  the  part 
passing  through  tbe  Atlantic  chiim  under  an 


order  made  by  tbe  Judge  of  tbe  district  court 
of  Nevada  In  and  for  Lyon  county,  In  con- 
demnation proceedings  commenced  by  him  in 
said  court  against  plaintiffs,  for  tbe  purpose 
of  condemning  a  right  of  way  through  the 
claim,  authorizing  him  to  take  possession  of 
the  same  during  the  pendency  of  the  pro- 
ceedings, which  were  still  pending.  The  evi- 
dence shows  tliat  the  tunnel  was  or^inally 
partly  constructed  in  1862,  for  tbe  purpose  of 
obtaining  a  supply  of  water  for  Silver  City, 
and,  after  it»  use  for  that  purpose  waa  aban- 
doned, its  owne*^  used  It  for  the  purpose  of 
prospecting  and  working  the  Atlantic  claim, 
then  belonging  to  them;  and  that  It  has  al- 
ways since  been  in  the  possession  ot  the 
owners  of  said  claim  until  defendant  took 
possession  of  It,  and  has  always  been  claim- 
ed by  them  as  a  part  of  said  mine.  The  At- 
lantic claim  has  been  patented,  but  no  men- 
tion of  the  tunnel  Is  made  In  the  patent.  In 
1376  the  owners  of  tbe  Atlantic  located  the 
ground  upon  which  the  mouth  of  the  tunnel 
was  situated,  under  the  name  of  the  Cadiz. 
The  annual  work  not  having  been  done  on 
the  Cadiz,  it  was  relocated  January  22,  1S87, 
by  T.  P.  Mack,  but  he  did  no  work  upon  It, 
and  It  again  became  open  to  location.  In 
March,  1890,  the  then  owners  of  the  Atlantic 
leased  the  mine  to  W.  H.  Stanley,  and  placed 
him  In  possession  of  the  same,  Inclodlns  the 
tunnel.  In  July,  1890,  the  Cadiz  ground  wu 
again  relocated  by  C.  E.  Brown,  under  the 
name  of  the  "Contact, "and  be,  In  Jane,  1891, 
conveyed  the  same  to  Stanley  and  one  MtUe- 
vicb.  In  September,  1891.  the  defmdant  pur- 
chased from  Stanley  his  interest  In  the  un- 
expired lease  and  his  half  interest  In  the 
Contact  ground.  Defendant  then  took  pos- 
session of  both  claims  and  of  the  tunn^ 
The  court  found  that  the  tunnel  was  not  ap- 
I  puricnant  to  the  mine,  that  the  plaintiffB 
I  were  not  entitled  to  Its  possession,  and  gave 
judgment  for  the  defendant.  Plaintlfifs  ap- 
peal. 

W.  E.  F.  Deal,  for  appellants.  F.  M.  Hof- 
faker,  for  respondent. 

BIGl'ILOW,  C.  J.  (after  stating  the  facts). 
The  only  part  of  the  plaintiffs'  mining  claim 
which  the  defendant  was  detaining  from 
them  at  the  commencement  of  the  action  is 
the  tunnel  above  described.  That,  conse- 
quently. Is  all  there  Is  in  dispute.  Tbe  or- 
der in  tlie  condemnation  proceeding  author- 
ized tbe  defendant,  during  the  pendency  of 
those  proceedings,  to  take  possession  of  that 
part  of  the  tunnel  which  passed  tiirongb  the 
Athintlc  mining  claim.  This  order,  if  valid, 
would  seem  to  be  a  complete  defense  as  to 
that  part  of  the  ground.  Its  validity  la  at- 
tacked only  upon  one  point,  and  that  is  that  a 
tunnel  constructed  for  the  purposes  of  one 
mine  cannot  be  condemned  for  the  use  of  an- 
other mine;  and  a  long  list  of  authorities  are 
cited  wherein  that  principle  has  been  assert- 
ed. We  do  not,  however,  doem  It  necessary 
to  decide  the  point  upon  this  appeal.  As 
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this  la  a  collateral  attack  upon  the  order,  the 
question  is  not  whether  It  Is  erroneous,  but 
whether  the  court  had  Jurisdiction  to  make 
It,  Van  Fleet,  CoU.  Attack,  8fi  10,  17.  Con- 
rleinnation  proceedings  are  commeuced  bythe 
flllng  of  a  petiUon.  Gen.  St  {  207.  Section 
2G7  provides  that  at  any  stage  of  the  pro- 
ceedings the  court  may  moke  an  order  placing 
the  petitioner  In  possesion  of  the  property 
upon  his  giving  a  snfBdent  bond.  The  peti- 
tion filed  here  alleged  that  the  tunnel  had 
been  constructed  by  the  defendant.  If  so, 
It  probably  would  not  be  contended  that  the 
right  to  maintain  it  was  not  subject  to  con- 
demnation (Rand.  Em.  Dom.  }  118),  and  con- 
sequently subject  to  any  order  that  might  be 
lawfully  made  In  the  proceedings.  The  evi- 
dence In  this  case  tends  to  show  that  the 
allegation  In  the  petition  that  the  defendant 
had  constructed  the  tunnel  is  not  true,  but 
this  Is  Immaterial,  as  Jurisdiction  to  act 
comes  from  the  averments  of  the  petition, 
and  not  from  proof  of  their  tiiithfulness. 
Stuart  T.  Allen,  16  Cal.  474;  Richardson  v. 
Butler,  82  Cal.  181,  23  Fac.  9;  Tan  Fleet, 
Coll.  Attack,  8  60.  The  proper  procedure 
would,  doubtless^  have  been  to  have  stayed 
this  action  until  the  application  to  condemn 
hod  been  finally  disposed  of,  and  probably 
that  would  have  been  done  Imd  either  party 
asked  It;  but,  as  th^  did  not,  we  do  not 
think  the  court  erred  In  rendering  judgment 
for  the  defendant  as  to  that  part  of  the  tun- 
nel covered  by  the  order.  Should  the  de- 
fendant Anally  fall  In  the  proceedings,  this 
judgment  will  probably  be  no  bar  to  another 
action  of  ejectment. 

As  to  that  part  of  the  tunnel  outside  the 
Atlantic  claim,  It  appears  unnecessary  to 
consider  the  Interesting  question,  argued  at 
considerable  length,  of  whether  a  tunnel  run 
through  the  public  mtaieral  lands  of  the  Unit- 
ed States  by  a  mine  owner,  for  the  purpose 
of  developing  or  working  his  mine,  can  be 
taken  from  blm  by  the  subsequent  location  of 
tbe  ground  upon  which  It  Is  situated  outside 
the  boundaries  of  his  claim.  The  evidence 
Is  clear  that  the  tunnel  was  constructed  by 
the  owners  of  the  Atlantic  mine,  and  was 
appropriated  to  and  used  for  the  purposes  of 
that  mine  for  a  number  of  years.  Whenever 
the  mine  was  conveyed,  the  possession  of  the 
tunnel  went  with  it  It  was  occupied  and 
treated  as  a  part  of  the  mine,  and,  at  least 
as  agahist  all  the  world  except  such  a  subse- 
quent locator,  was  part  and  parcel  of  It.  The 
evidence  also  shows,  without  contradiction, 
that,  when  Stanley  iotik  a  lease  of  the  prop* 
erty,  he  was  placed  In  pmsesslon  of  the  tun- 
nel as  a  part  of  his  leasehold  estate.  Under 
these  circumstances,  he  wiw  estopped  to  de- 
ny the  title  of  his  lessors.  Having  altered 
Into  possesion  under  the  lease,  the  outstand- 
ing title  purcliased  from  Brown,  whether 
good  or  bad,  could  not  have  been  asserted 
by  him  until  after  he  had  surrendered  the 
possession  to  those  from  whom  he  had  ob- 
tained it    Such  being  the  case,  his  assignee 


of  the  lease,  the  defendant,  stands  In  no  bet- 
ter position,  and  is  also  estopped  to  deny 
that  title;  and,  as  no  question  is  made  that 
the  pialntlfCs  have  succeeded  to  the  title,  he 
Is  equally  estopped  to  denytheir  title.  Wood, 
Land.  &  Ten.  §  232;  Tayl.  Land.  &  Ten.  { 
91;  Blgelow,  Estop.  30G;  Rector  v.  Gibbon. 
Ul  U.  S.  276,  4  Supt  Gt  605. 

Tbe  fact  that  the  defendant,  at  the  same 
time  that  he  obtained  an  assignment  of  the 
lease,  also  purchased  from  the  lessee,  Stan- 
ley, a  half  interest  in  the  Contact  locatlm, 
cuts  no  ^ure  In  the  case;  for,  having  ob- 
tained the  possession  from  him,  he  Is  equally 
estopped,  no  matter  how  many  other  titles 
he  may  have.  The  same  principle  will  ap- 
ply to  the  tunnel  location.  If  it  has  any 
validity  in  such  a  case  as  this,  which  la  vwy 
doubtful,  tbe  defendant  Is  estopped  to  assert 
it 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial  in  accordance  with  this  opinion. 

BON'NIFIELD  and  BELKNAP,  3J.,  con- 
cur. 


NORTH  FAC.  LUXIBER  CO.  v.  LANG  et  oL 

(Supreme  Court  of  Oregon.  Dee.  9,  1896.) 
BillofIstkrpleadek— Necessabt  Allegatiokb — 
Damages  for  Torts— Practice— T«ial  ofIsscbb 
—  CosPLiCT  OP  Laws  —  Fohbios  Btatotb. 

1.  A  bill  of  interpleader  mast  show  that  two 
or  more  peraonB  have  preferred  ciaima  against 
complainant  for  the  game  thing;  that  complain- 
ant has  no  beneficial  interest  in  the  tiling  claim- 
ed; and  that  he  cannot  det»inine,  without 
hazard  to  himself,  to  wbidi  of  the  serend  claim- 
ants the  tiling  belongs. 

2.  A  bill  of  interpleader  will  not  he  aa  to 
those  defendants  whose  claim  is  for  uoliquidated 
damages  aouoding  Id  tort,  the  interest  of  their 
codefendanta  beii^  in  the  fund  Itself. 

3.  Where  a  bill  of  interpleader  Is  filed.  It 
must  first  be  determined  whetlier  such  bill  will 
lie,  before  the  Issues  betpreen  the  defendants 
can  be  tried. 

4.  Since  Hill's  Aon.  Bt  Wash.  8  1694,  pro- 
viding ttiat  any  person  who  shall  render  difficult 
of  identification  any  saw  iogo  upon  which  there 
is  a  lien  shall  be  liable  to  the  lienor  for  dam- 
ages,  recoverable  by  civil  action,  creates  a  lia- 
bUity  witlwut  prescribing  a  mode  fbr  its  enforce- 
ment, such  iiauility  may  be  enforced  In  Oregon 
by  a  coiui:  having  general  jurisdiction  of  the 
subject-matter  and  the  parties, 

5.  Hill's  Ann.  St  Wash.  §  1688,  provided 
that  a  lien  on  saw  logs  should  not  be  biniUng 
for  more  tlian  12  months,  nnlesa  a  civil  action 
was  brought  to  enforce  tbe  lien  witbin  that  time. 
A  salt  was  commenced  in  that  state  in  dne  time; 
but  tiie  logs  were  removed  to  Oregon  before  a 
decree  was  entered.  Beld  that  assuming  such 
lien  could  be  enforced  in  Oregon,  a  suit  there* 
for  could  not  he  maintained  after  the  expiratton 
of  tbe  statutory  period;  the  commencement  (rf  the 
action  In  Washington  not  having  tiie  effect  to 
continue  the  Uen. 

Appeal  from  circuit  court,  Multnomah 
county;  H.  Hurley,  Judge. 

Bill  of  Interpleader  by  the  North  Pacific 
Lumber  Company  against  L.  Lang  and  oth- 
ers. FrcHD  a  decree  sustaining  the  bill,  and 
fixing  the  priorities  of  the  several  claimants 
to  the  fund  In  complainant's  hands,  defend- 
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ants  C.  O.  Bergman  and  John  Llnkman  ap- 
peal. Modified. 

About  March  1,  1893,  one  Mattl  Maknraln- 
In,  at  plaintiff's  Instance,  sold  and  delivered 
to  it  certain  saw  logs  of  the  reasonable  value 
of  $331.31,  from  which  the  sum  of  $2.70  was 
to  be  deducted  as  scaling  charges,  leaving  a 
balance  due  from  plaintiff  of  $328.S1,  which 
Makaralnln  assigned  two  days  thereafter  to 
Eli  ^laketa,  and  he  to  defendants  Lang  &  Co. 
on  the  Tth  of  the  same  month.  After  the 
sale,  Makaralnln  gave  to  the  defendant  Mat- 
thleson  an  order  upon  plalntlfr  for  $40,  which 
was  accepted  subject  to  the  ascertainment  of 
the  balance  due  Makaralnln,  prior,  as  Mat- 
thleson  claims,  to  the  assignment.  On  the 
21st  day  of  March,  1893,  M.  P.  Callender 
caused  the  moneys  due  from  plaintiff  to  be 
attached  to  secure  In  part  a  claim  of  some 
$3,402  against  Makaralnln.  The  defendants 
Lang  &  Co.,  having  on  June  1,  1S03,  com- 
menced an  action  against  plaintiff  In  the  cir- 
cuit court  of  the  state  of  Oregon  for  Multno- 
mah county  to  recover  the  said  sum  of 
$328.01,  the  plaintiff,  on  the  3d  day  of  Octo- 
ber, 1893,  and  before  its  time  to  answer  or 
otherwise  plead  had  expired,  filed  a  bill  of  in- 
terpleader, setting  forth  the  foregoing  facts, 
and  further  alleging  "that  defendants  C.  O. 
Bergman  and  Jolm  Linkman  also  claim  said 
sum  of  money  •  •  •  under  and  by  virtue 
of  a  certain  judgment  by  them  heretofore  ob- 
tained against  said  Makaralnln,  and  claimed 
by  them  to  be  duly  levied  upon  said  saw  logs 
BO  sold  to  plaintiff,  and  upon  said  sum  of 
$328.61  now  remaining  In  the  hands  of  plain- 
tiff." A  motion  to  make  the  bill  more  definite 
and  certain  having  been  overruled,  the  de- 
fendant Callender  was,  by  consent,  default- 
ed, and  the  other  defendants  filed  answers 
and  cross  complaints.  Separate  demurrers 
were  Intenwsod  by  Lang  &  Co.  and  Matthle- 
son  to  each  of  the  answers  and  cross  com- 
plaints of  Bergman  and  Llnkman,  which  de- 
murrers were  sustained  December  4,  1893. 
and,  failing  to  plead  further,  default  was  en- 
tered against  them  on  the  15th  day  of  Febru- 
ary, 1S94,  and  at  the  same  time  the  court 
furtlier  decreed  "that  said  defendants  John 
Llnkman  and  C.  O.  Bergman,  and  each  of 
them,  are  not  entitled  to  any  of  the  money 
interi»lended  by  the  philutiff  and  deposited  In 
this  court,  and  that  the  other  parties  here- 
in, or  the  claim  or  claims  of  those  who  shall 
hei-eafter  be  found  to  be  entltle<l  thereto,  are 
declared  to  be  prior  to  the  claim  of  either  of 
said  defendants  C.  O.  Bergman  and  John 
Llnkman."'  On  February  23,  18!14,  the  court, 
with  the  consent  of  I^ng  &  <'o.  and  Mat- 
thlesou,  entere<l  a  decree  dPt-liirlng  the  costs 
of  litigation  a  first  lien  on  tlie  fund,  and  di- 
recting plaintiff  to  pay  Matthieson  $40,  and 
the  balance  remaining  of  said  fund  to  Ijing 
&  Co.  On  Feltnmry  24th  Berpnmn  moved  the 
court  for  default  and  judgment  against  plain- 
tiff upou  the  ground  that  it  had  failed  to  an- 
swer or  reply  to  his  answer  and  cross  com- 
plaint, and  at  the  same  time  Bergman  and 


Llnkman  moved  the  court  to  set  aside  and 
vacate  the  orders  of  December  4,  1803,  and 
February  15,  18SH,  and  for  a  rehearing  upon 
the  demurrers  of  Matt'  leson  and  Lang  &  Co. 
On  March  16,  1894,  the  court  set  aside  the  de- 
cree of  February  23d,  but  refused  to  disturb 
the  previous  orders  and  decrees,  or  to  give 
Judgment  by  default  against  plaintiff.  On 
March  29th,  Lang  &.  Co.  moved  for  a  decree 
in  their  favor  upon  the  pleadings,  and  at  the 
same  time  plaintiff  demurred  to  the  answers 
and  cross  complaints  of  Bergman  and  Link- 
man.  The  motion  was  overruled,  and  the  de- 
murrers sustained,  whereupon  Bergman  and 
Llnkman  were  granted  leave  to  file  amended 
answers  and  ciobb  complaints,  which  they 
did  April  27,  1894.  To  these  plaintiff  Inter^ 
posed  a  motion,  but  it  does  not  clearly  appear 
from  the  record  whether  it  was  to  strike  out 
part  or  all  the  denials  because  not  proper 
amendments  of  the  original  answers,  togeth- 
er with  demurrers  to  the  new  matter,  for  the 
reason  that  it  does  not  state  facts  sufiiclent 
to  constitute  a  defense  to  the  suit,  which  were 
sustained  June  16, 1894,  and  thereupon  the  court 
decreed  that  a  proper  case  for  Interpleader  had 
been  shown;  that  plaintiff  should  not  be  taxed 
with  the  costs,  and  should  be  allowed  $5  as  at- 
torney's fees;  that  Slatthleson  has  a  first  lien 
upon  the  fund  for  $40,  and  that  I^ang  &  Co. 
have  a  valid  claim  for  the  balance;  but  that 
the  costs  and  said  $5  attorney's  fees  be  first  paid 
out  of  the  said  fund.  From  this  decree  C.  O. 
Bergman  and  John  Llnkman  apiical.  Berg- 
man, by  his  amended  answer  and  cross  com- 
plaint, In  effect  denies  only  the  allegations  of 
the  complaint  relating  to  the  defendants  Mat- 
thleson.  Lang  &  Co.,  and  Callender,  and,  then 
proceeding,  sets  up  affirmatively  the  acquire- 
ment of  certain  loggers*  liens  upou  said  logs 
by  himself  and  certain  other  persons  under 
and  by  virtue  of  the  laws  of  the  state  of 
Washington,  all  of  which  had  been  duly  as- 
signed to  him  In  Lewis  county  In  said  state; 
that  on  October  27,  1892,  and  within  12 
months  after  said  liens  were  filed,  he  com- 
menced a  suit  In  the  superior  court  of  said 
Lewis  county  to  foreclose  said  liens,  and 
thereafter,  on  March  10,  1893,  obtained  a  de- 
cree for  $2,8rKS.75,  and  for  the  forecloaure  of 
said  liens,  which  remains  wholly  unsatisfied; 
that  the  plaintiff,  without  his  consent,  and 
with  full  knowledge  of  his  rights  and  equi- 
ties, and  of  the  fact  that  said  claims  of  Hen 
on  said  logs  had  been  filed  and  suit  begun  to 
foreclose  the  same,  eloigned,  removed,  and 
transported  89,075  feet  of  said  logs,  being  the 
same  logs  mentioned  in  the  complaint,  to 
Portland,  in  the  state  of  Oregon,  about  the 
1st  day  of  March,  1803,  and  thereafter  sawed 
the  same  into  lumber,  thereby  rendering  iden- 
tification uncertain  and  difficult,— of  all  which 
the  other  defendants  had  full  notice  and 
knowledge.  The  prayer  is  (Hat  the  claims  ot 
the  other  defendants  except  Linkman  he  de- 
clared void  as  to  him;  that  plalntlfL  j  com- 
plaint be  dismissed;  and  tliat  said  plaintiff 
be  decreed  to  pay  btm,  the  said  Bergman,  the 
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full  sum  of  $331.31,  to  be  divided  pro  lata 
between  him  and  Lfaitinan  according  to  thetr 
BOToal  demanda;  and  for  audi  other  relief 
aa  may  aeem  meet  in  equity.  The  answer 
and  croea  comEdalnt  of  Tiinfrrrum  ig  of  like 
import 

David  Stewart  toe  appellants.  Thos.  M. 
Strong  and  Jos.  N.  Teal,  for  respiHtdent. 

WOLVERTON,  J.  (after  stating  tbe  Cacts). 
It  la  not  attemi^ed  by  the  forgoing  state- 
ment to  set  forth  or  take  note  of  all  papers 
filed  or  all  ordara  of  the  courts  but  the  ra- 
dearor  has  been  to  state  auffldrait  of  the 
record  to  the  end  that  the  opinion  may  be 
understood-  The  record  Is  incumbered  witti 
many  papers  which  were  perhaps  unneces- 
sary, and  might  hare  been  omitted,  if  the  or^ 
dliuuT  practice  attending  a  bill  of  inters 
pleader  bad  been  pursued.  The  complaint  or 
bill  of  Interpleader  filed  by  plalntlfC  seems  on 
Its  face  to  state  suffldeat  for  the  purposes 
of  the  suit  Such  a  bill  will  lie  where  two  or 
more  persona  daim  the  same  thing  m  debt 
or  duty  from  the  complainant  by  different  or 
separate  interests,  and  ha  does  not  know  to 
which  of  the  clalmanta  he  ought  of  right  to 
deliver  the  thing  in  his  cuatody  or  raider 
the  debt  or  duty,  and  by  reason  thereof  la 
in  fear  of  damage  or  hurt  from  some  of  them, 
or,  aa  defined  by  liocd  Ootteuham:  "It  is 
whei-e  the  plaintiff  says;  *I  have  a  fund  in 
my  possession  in  which  I  claim  no  personal 
Interest,  and  In  which  you,  the  defendants, 
set  up  conflicting  daims.  Fay  me  my  costa, 
and  I  will  bring  the  money  Into  court.' " 
Beach,  Mod.  Eq.  Frac.  |  114;  Hoggart  v. 
Cutts,  Craig  &  P.  2»1;  Wing  v.  Spauiaing 
(Vt.j  23  Atl.  tSiS.  The  allegations  such  a  bill 
shoold  contain  are,  In  purport:  (1)  That  two 
or  more  persons  have  preferred  claims 
against  the  cmnplalnant;  (2)  that  they  claim 
the  same  thing;  (3)  that  the  complatnaut  has 
no  beneficial  interest  in  the  thing  claimed; 
and  (4)  that  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  several  de- 
fendants the  thing  belongs.  Atkinson  Vb 
Manks,  1  Cow.  m  Under  the  old  equity 
jnactice  It  waa  usual  to  annex  to  tha  bill  an 
affidavit  of  the  plaintiff  showing  that  there 
was  no  collusion  between  him  and  any  of 
tlie  defendants.  Beach,  Mod.  £q.  Proc.  S  145. 
But  It  is  perhaps  sufficient  under  our  prac- 
-tlce  that  the  fact  appear  by  appr^rlate  a^ 
legations  In  the  complaint.  Jerome  v.  Jerome 
5  Conn.  352,  and  Xash  v.  Smith,  6  Conn.  421. 
The  more  orderiy  practice  seems  to  be  to 
first  determine  whether  the  interpleader  wUl 
Ue  or  not  If  no^  it  is  unnecessary  to  go 
fuitlier;  but.  If  it  will,  then  the  phihitiff 
should  be  discharged  from  liability,  with  his 
costs,  upon  bringing  the  money  or  thing  in 
dispute  Into  court;  and  the  suit  should  there- 
after proceed  upon  issues  properly  Joined 
between  the  defendants.  The  plaintiff  can- 
not claim  relief  against  any  of  the  defeiid- 
ante,  but  only  that  he  be  protected  against 
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the  datans  of  all,  and  when  he  has  ahown 
Buffldent  to  enUtle  him  to  thla  he  la  Bntltled 
to  his  interpleader,  which  fact  being  deter* 
mined  by  the  order  of  the  court,  he  la  thence- 
forth out  of  the  Bult.  St  Lonla  Life  Ins.  Co. 
V.  Alliance  Mnt  Life  Ins.  Co..  23  Minn.  7; 
Gullen  r.  Dawson.  24  Uhm.  66;  First  Nat 
Bank  v.  West  River  B.  Co.,  46  Vt  633;  2 
Beach,  Uod.  Eq.  Piac.  |  637.  If,  howeveTf 
at  the  hearing  on  the  bill,  It  is  made  to  ap- 
pear that  the  defendants  have  by  their  sev 
wal  anawers  clearly  and  sufficiently  pre- 
sented the  proper  issues  as  between  them- 
selves, and  that  aucfa  Issues  are  ripe  for  ad- 
judication, the  court  may,  at  the  time  it  de- 
termines the  questirat  ot  interpleader  upon 
the  complaint  and  Issues  thereto  tendered, 
also  decide  the  questions  at  Issne  between 
the  several  defendants,  and  dispose  of  the 
caae  finally.  Bnt^  whichever  coarse  is  adopt- 
ed, the  question  as  to  whether  the  inter- 
pleader will  lie  Is  always  preliminary  to  a 
trial  ol  the  Issues  between  the  defendants, 
as  without  the  eetabllsbment  of  this  fact  the 
defendants  can  have  no  contention  as  be- 
tween thenuKlves  upon  the  record.  2  Beach, 
Mod.  £}q.  Prac.  I  638;  Cullen  v.  Dawson* 
supra;  Farley  v.  Blood,  30  N.  H.  354;  EOrt- 
land  V.  Moore,  40  N.  J.  Eq.  106,  2  Aa  269; 
HaU  V.  Baldwin.  45  N.  J.  Eq.  838,  IS  AtL 
976.  It  seems  there  la  no  settled  practice  aa 
to  the  mode  ot  proceeding  after  it  la  ascer- 
tained that  the  bill  of  Interpleader  will  lie. 
aty  Bank  v.  Bangs.  2  Paige.  Ch.  670.  Van 
Fleet,  V.  C  In  Kirtland  v,  Moore,  supra. 
Bays,  toudilng  the  case  aa  among  the  defend- 
ants: "The  court  may  th»  adopt  such  course 
as  may  aeem  best  under  the  circumstances; 
as  by  directing  that  Issuea  shall  be  raised  by 
appropriate  pleadings,  or  that  an  action  at 
law  OaHl  be  brought  or  that  juich  other 
course  ahall  be  taken  as  may  seem  best  suit- 
ed to  the  nature  of  the  caae."  See  Angell  v. 
Hadden,  16  Vea.  202.  In  City  Bank  v.  Bangs, 
supra,  the  case  waa  referred  to  a  master,  and, 
as  so  many  conflicting  claima  were  involved, 
the  court  directed  that  any  cme  of  the  parties 
should  be  allowed  to  file  before  tlite  master 
Q.  statement  under  oath  in  the  nature  of  a 
bill  ot  discovery,  which  stetemoat  all  the  oth- 
er defendants  shouU  be  required  to  answer 
nnder  oath.  And  so  It  appears  competent,  for 
tlie  purpose  of  determining  what  are  the 
issues  aa  between  and  among  the  defend- 
ants, for  the  court  to  adopt  any  course  or 
method  of  pleading  which  may  seem  appro- 
priate or  best  suited  for  raising  such  issues, 
and,  when  once  raised  w  settled,  the  court 
.will  pursue  the  prevalllug  equitable  practice 
in  trying  them.  Thus  It  will  appear  that  the 
ordera  of  the  court  defaulting  the  def endante 
Bergman  and  Llnkman,  and  dechiring  that 
the  claims  of  Matthleson  and  Lang  &  Co.  were 
prior  and  8ui)erior  to  theirs,  before  determin 
Ing  whether  the  bill  of  Interpleader  could 
properly  entertahied,  were  premature.  Sue 
Fist  Nat.  Bank  v.  West  River  R.  Co^  supra. 
Bergman  and  Llnkman  were  oonteatlng  tua 
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rlgbt  of  plaintiff  to  {ffoceed  under  Its  bill  of 
Interpleader,  and  until  ^is  contest  was  Bet- 
tied  no  iBBoes  as  among  the  defendants  could 
be  determined. 

The  main  diseosBlon  at  the  trial  was  directed 
to  the  question  as  to  whetb^  the  defendants 
Bergman  and  Llnkman  had  such  an  Interest 
In  the  fund  In  the  hands  of  the  plaintiff  as 
would  warrant  the  court  in  directing  It  to 
be  paid  to  them  regardless  of  the  order  fn 
which  the  court  may  hare  proceeded.  It  Is 
difficult  to  say  from  the  answers  and  cross 
complaints  of  Bergman  and  Unkman  Just 
what  they  Intended  to  accomplish  thereby, 
,  whether  to  defeat  the  Interpleader,  and  there- 
by to  terminate  the  proceeding,  or  whether, 
If  unsuccessful  In  this,  they  Intended  by  th^r 
cross  bills  to  eatabllsh  their  right  to  the  fund 
as  between  tfaemselres  and  the  other  de- 
fendants; and,  if  this  latter,  whether  ihef 
designed  to  establish  their  right  thereto  under 
the  right  of  action  accorded  1^  the  statute 
of  Washington  against  any  person  rendering 
difficult,  uncertain,  or  impossible  of  Identi- 
fication any  logs  covered  by  the  statutory 
lien,  or  by  vixtae  of  the  lien  itself.  Tfa^ 
denials,  wblcb  are  mainly  upon  want  of 
knowledge  or  Information  sufficient  to  form 
a  belief,  reach  only  the  allegations  of  the 
complaint  showing  that  claims  had  been  pre- 
ferred by  tbe  other  defoidants  to  the  fund 
in  the  bands  of  plaintiff.  It  Is  admitted  that 
plaintiff  has  snch  fund,  and  that  It  owes  for 
the  saw  logs  In  the  identical  amount  It  Is 
further  admitted  that  plaintiff  Is  unable  to 
determine  as  to  whom  It  ought  to  pay  the 
fnnd  without  hazard  to  itself,  that  It  claims 
no  beneficial  interest  therein,  and  that  there 
is  no  colluBlon  between  it  and  any  of  the 
defendants.  They  themselves  are  claiming 
the  fnnd  beyond  question.  But  they  have 
stated  iiuAr  whole  case  upon  the  record,  by 
affirmative  auctions,  and,  whether  s^led 
a  further  and  separate  defense  or  a  cross 
complaint,  or  whether  designed  to  defeat  the 
plaintiff's  bm  or  to  establish  their  right  to 
the  fund,  makes  but  llttie  difference  f6r  the 
purposes  of  this  inquiry.  The  defendants 
Matthleson  and  Lang  &  Oa  have  by  their 
answers  each  admitted  that  they  have  laid 
claim  to  this  fnnd,  and  1^  cross  comidainte 
have  set  up  Iheir  respective  demands.  Does 
this  record  present  a  case  ripe  fbr  final  de- 
termination? The  only  apparent  obstacle  in 
the  way  Is  the  Issue  of  fact  raised  by  the 
answers  of  Bergman  and  Llnhman  touching 
the  question  as  to  whether  the  other  d^end- 
ants  had  preferred  claims  against  the  plain- 
tiff tor  the  fund  In  Its  lumds,  but,  as  the 
other  defendants  have  tendered  no  issue  In 
this  regard,  and  as  Bergman  and  Llnkman 
have  not  mode  the  point,  nor  Indsted  upon 
it  here,  we  feel  warranted  In  assuming  that 
they  have  Intentionally  waived  it 

We  arc  now  to  determine  whether,  upon 
the  face  of  Bergman's  and  Llnkman's  sep- 
arate defenses  or  cross  complaints,  they  have 
shown  a  right  to  the  fund^  or  are  Interested 


therein.  If  they  hare,  tiie  case  ought  to  go 
back  for  a  completion  of  the  iesQes  between 
them  and  the  other  defoidants,  and  a  trial  up* 
on  such  as  may  be  t«idffl«d;  but,  if  tb^  have 
not  Bthown  such  right  or  interest  It  ou|^t 
now  to  be  finally  disposed  of.  At  the  time 
the  Hens  of  Bergman  and  TJnfcman  upon  the 
logs  In  question  were  filed  In  the  state  of 
Washington,  there  existed,  and  still  exists,  in 
Uds  state,  a  similar  law  providing  fbr  the  ac- 
quirement of  a  statutory  lien  upon  logs.  In- 
deed, the  law  of  this  state  was  taken  from 
the  Washington  statute,  with  but  few  modi- 
fications or  changes.  The  Washington  stat- 
ute contains  a  provision  as  fifllows:  "Any 
person  who  shall  injure.  Impair,  or  deetng'.  or 
who  shall  render  difficult,  uncertain,  or  im- 
possible of  Identfflcation,  ai^  saw  logs, 
*  *  *  upon  which  there  ta  a  Hen  as  herein 
provided,  without  the  express  consent  of  the 
person  entitled  to  such  Uea,  shall  be  liable  to 
the  lien-holder  for  the  damages  to  the  amount 
secured  by  his  Hen,  whldi  may  be  recovered 
by  a  <dvll  action  af^st  such  person."  Hill's 
Ann.  St  Wash.  S  1684.  It  has  been  held  by 
this  court  that  where  a  statute  creates  a  11a- 
l^lty,  UDless  It  has  prescribed  a  procedure 
for  Its  enforcement  which  attaches  as  a  part 
of  the  liability.  It  can  be  t.iforced  In  any 
court  having  Jurisdiction  t>f  the  subject-mat- 
ter and  the  parties.  In  this  respect  It  is  sim-' 
nar  to  the  common-law  right  or  liability,  and 
may  be  ezfforced  without  regard  to  tentorial 
limitations.  Aldrich  v.  Development  Co.,  Sit 
Or.  32,  82  Ptic.  7S6.  The  rule  ai^lies  to  ae-, 
tions  arlrtng  ex  delicto  as  well  as  to  those 
arising  ex  contractu.  In  Bums  v.  Railroad 
Oo.,  113  Ind.  172. 15  K  B.  230.— on  action  In- 
stituted for  negligently  causing  the  death  of 
a  person,— Wtchell,  G.  J.,  states  the  rule  thus: 
"A  civil  right  of  action  acquired  under  the 
laws  ot  the  state  whwe  the  loJury  Is  inflicted, 
or  a  dvn  UaUUty  incurred  In  rate  state,  may 
be  enforced  In  any  other  In  which  the  party 
in  fanlt  may  be  found,  according  to  the  course 
of  procedure  in  tiie  latter  state;"  dtbigalong 
list  of  authorities.  And  it  Is  not  even  neces- 
sary that  the  law  of  the  state  where  the 
right  of  action  accrued  and  the  law  of  the 
fbrum  where  It  Is  sought  to  be  enforced  sboold 
both  give  the  same  rl^t  <a  action.  Herrldt 
RaUway  Co.-  (Minn.)  16  N.  W.  413.  Such 
actions  arldng  ex  delicto  are  trandtoiy  in  tlidr 
character,  and  ought  not  to  be  drcumscrlbed 
by  locttll^  as  to  their  ^orcementi  as  other- 
wise Justice  might  often  be  dtfeated.  To  Jus- 
tlJ^  the  courts  of  one  state  in  refusing  to  en- 
force snch  a  right  of  acti<ni  given  1^  another 
it  must  be  npon  the  ground  that  its  enforce- 
ment would  be  against  good  morals  or  natural 
Justice,  or  that  for  some  good  reason  it  would 
be  prejudicial  to  the  general  Interests  of  tiie 
citizens  of  the  state  of  the  forum.  Althongii 
there  are  some  cases  opposed  to  tills  view,  it 
appears  to  be  suatataied  by  the  great  weight 
of  authority.  See  Dennlck  v.  Railroad  Co., 
103  V.  S.  11;  Boyce  v.  RaUway  Co.,  63  Iowa. 
70, 18  N.  W.  673;  Knight  v.  Railroad  Ca.  106 
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Pa.  St.  200;  Ballroad  Co.  t.  Doyle,  8  Am.  & 
Eng.  R.  Caa.  171;  and  Leonard  v.  Kavigatioii 
Co.,  81  N.  Y.  4a  So  tt  would  seem  from  the 
answers  that  Bergman  and  Llnkmau  each 
has  a  right  of  action  within  this  state  against 
the  plaintiff  for  damages  in  taking  these  logs 
away  and  rendering  them  Impossible  of  iden- 
tification. But  the  action  sounds  la  tort.  It 
Is  one  arising  ex  delicto,  and  it  does  not  ap- 
pear to  be  one  in  which  the  tort  could  be 
waived,  and  a  civil  action  substituted.  In 
this  view  of  the  matter  the  plalntifT  Is  not  a 
stakeholder  as  to  Bergman  and  Llnkman,  as 
they  have  no  claim  upon  it  for  this  fund. 
Their  claim  Is  by  independent  title,  without 
privity  of  estate,  title,  or  contract,  as  It  per- 
tains to  the  fund.  It  Is  one  for  unliquidated 
damages  only,  arising  from  a  tort. 

One  of  the  essential  requisites  to  e<iultable 
relief  by  bill  of  Interpleader  Is  that  all  the 
adverse  titles  of  the  respective  claimants  must 
be  connected  or  dependent,  or  one  derived 
from  the  other,  or  from  a  common  source. 
There  must  be  privity  of  some  sort  between 
all  the  parties,  such  as  privity  of  estate,  title, 
or  contract,  and  the  claims  should  be  of  the 
same  nature  and  character.  In  cases  of  adverse 
Independent  titles  or  demands,  actions  to  deter- 
mine the  rights  of  litigants  must  be  directed 
against  the  ijarty  holding  the  property,  and  he 
must  defend  as  best  be  can  at  law.  The  prl- 
moi'diaj  element  which  forms  the  basis  of  cor- 
relative demands  being  absent,  there  can  be 
no  contention  among  the  claimants.  Neither 
can  say  to  the  ether,  "I  have  a  better  right 
or  title  than  you,"  but  each  may  be  able  to 
say,  "I  have  just  cause  for  complaint  against 
him  who  would  have  us  litigate  only  among 
ourselves."  Thus,  where  the  only  relation 
wbk-h  the  plaintiff  sustains  to  the  defendants 
is  that  he  is  the  debtor  of  one  of  them,  he  can- 
not Invoke  the  aid  of  an  interpleader.  Third 
Nat  Bank  of  Boston  v.  Skillings,  Wbltneys  & 
Barnes  Lumber  Co.,  132  Mass.  410.  So  an 
agent  or  bailee  cannot  maintain  a  bill  of  In- 
teriileader  where  a  person  deposits  with  him 
money  or  property,  not  as  a  stakeholder,  but 
as  such  afient  or  bailee,  and  the  thing  deposit- 
ed Is  claimed  by  a  third  jmrty.  2  Story,  Kq. 
Jur.  §5  SIC,  817.  Where  one  claimant  seeks 
a  certain  rent  fi-om  the  tenant  in  possession, 
and  the  other  unliquidated  damages  for  use 
and  occupation,  they  cannot  be  required  to  in- 
terplead. Johnson  v.  Atkinson,  3  Anstr.  79S; 
Dodd  V.  Bellows,  29  N.  J.  Eq.  127.  In  In- 
surance Co.  V.  Plngi'ey,  141  Mass.  411,  6  N. 
E.  iXi,  the  company  had  Issued  a  policy  of  in- 
surance on  the  life  of  F.  A.  P.,  payable  to  E. 
H.  P.,  but  subsequently  allowed  V.  A.  P.  to 
surrender  the  policy  without  the  consent  of 
E.  H.  P.,  and  thereupon  Issued  a  new  polk-y 
to  F.  A.  P..  payable  to  C.  L.  P.  On  the  death 
of  F.  A.  P.  it  was  held  that  the  company 
could  not  interpli'ad  E.  H.  P.  and  C.  L.  P. 
The  court  say:  "By  issuing  these  two  pedi- 
cles the  plaintiff  has  exposed  itself  to  both  of 
these  claims,  and  must  meet  them  as  best  It 
mai'.   The  difficulty  of  maintaining  a  bill  of 


Interpleader  is  not  technical,  but  fundamental. 
In  this  form  of  proceeding  we  cannot  inquire 
whether  the  plaintiff  has  incurred  a  double 
liability.  That  result  is  possible.  The  plain- 
tlfC  ought  to  be  in  a  position  to  be  heard  upon 
the  question;  but  on  a  bill  of  Interpleader, 
which  assumes  that  tbe  plaintiff  is  merely  a 
stakeholder,  the  plaintiff  cannot  be  heard. 
Houghton  V.  Kendall,  7  Allen,  72.  A  plain- 
tiff cannot  have  an  order  that  the  defendants 
interplead,  when  one  Important  question  to  be 
tried  is  whether,  by  reason  of  his  own  act,  be 
is  under  a  liability  to  each  of  them."  See, 
also,  Bechtel  v.  Sheaf er,  117  Pa.  St.  555, 11  AU. 
889;  1  Beach,  Mod.  Eq.  Prac.  S  147;  and  Pom. 
Eq.  Jur.  8§  1320,  1324.  So  It  Is  In  the  case 
at  bar.  Plaintiff  has  upon  the  face  of  these 
cross  complaints  incurred  an  independent  lia- 
bility to  the  defendants  Bet;gman  and  Link- 
man,  sounding  In  damages  for  a  tortious  act 
With  the  transaction  from  which  the  liability 
arose  the  other  defendants  are  not  In  privity,' 
their  interest  being  in  the  fund;  and  tbe  con- 
verse Is  also  true,— Bergman  and  Llnkman  are 
not  in  privity  In  tltld  or  Interest  as  It  per- 
tains to  the  fund. 

The  next  question  is,  can  tbey  establish 
their  right  to  the  fund  through  their  statutory 
lien  upon  equitable  grounds?  It  Is  claimed  that, 
as  the  laws  of  Oregon  provide  for  the  ac-^ 
qulxement  by  laborers  upcm  saw  logs  of  a 
like  statutory  lien,  and  for  a  like  enforcement 
thereof,  the  lien  could  as  well  be  enforced  in 
Oregon  as  in  Washington,  and,  if  as  against 
the  logs.  It  could  as  well  against  the  fund,! 
which  represents  the  logs.  There  Is  much 
force  in  this  position.  As  It  has  been  shown! 
that  an  action  will  He  for  damages,  by  a  pari-' 
ty  of  reasoning  why  not  a  suit  to  foreclose  the| 
lien.  In  the  absence  of  any  special  statutory^ 
procedure  devised  as  a  part  of  the  remedy?. 
It  would  seem  to  be  in  accord  with  a  Just 
comity  between  the  states  where  the  rights' 
of  citizens  of  the  state  in  which  the  remedy  is' 
invoked  are  not  Impaired  or  intrenched  upon., 
But  it  Is  not  necessary  for  us  to  decide  this 
•luestlon,  because  the  Uen  seems  to  have  been 
lost  by  failure  to  invoke  the  remedy  In  sea- 
sou,  even  admitting  the  proposltiou  to  be  ten- 
able. The  Washington  statute  provides  that 
the  lien  shall  not  bind  the  logs  for  a  longer 
period  than  12  months,  unless  a  civil  action 
sliall  be  brought  in  a  competent  court  to  en- 
force the  lien  within  tliat  time.  Hill's  ^Vnn.  St. 
Wash.  S  l*i8H.  Now,  the  lien  was  filed  Octolier 
1, 1S92,  and  no  suit  was  Instituted  here  within 
the  12  months.  If  this  suit  would  suffice  for 
that  purpose,  It  came  too  late,  as  It  was  com- 
menced October  3,  1893.  True,  a  suit  was 
Instituted  in  time  in  the  Washington  court, 
but,  the  logs  were  removed  without  its  Juris- 
diction before  a  decree  was  entered,  and  by 
reason  thereof  the  lien  was  not  iixeil  by  Its 
jietion.  We  know  of  no  rule  by  which  the 
lien  would  he  continued  by  the  commeucement 
of  the  suit  in  Washington  unless  the  court  re- 
tained Jurisdiction  of  the  proiierty  to  fix  the 
lien  upon  It  by  a  valid  decree.  This  It  did  not 
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do,  and  hence  no  Hen  can  now  be  established 
here,  even  under  appellant's  contention. 

The  effect  ot  Bergman's  and  Llnkman's  fur- 
ther defenses  or  cross  complaints  la  to  bar 
the  Interpleader,  and  the  complaint  must  be 
dismissed  as  to  them,  as  they  ought  not  to  be 
enjoined  from  proceeding  at  law;  but  as  to 
the  other  defendants  the  bill  Is  properly  filed. 
In  other  respects  the  decree  of  the  court  be- 
low Is  In  accordance  with  the  tects,  and  a  de- 
cree will  be  entered  here  in  accordance  with 
this  opinion. 


MULLER  V.  ROWBLL.   (L.  A.  29.) 
(Supreme  Court  of  California.  Dec.  7,  ISQS.) 

AOBBED  BtATBMSKT  OF  FaOTS  — FlIlDlMOB  BT 

Court. 

Where  Oe  parties  agree  to  a  statement 
of  facto  whi(!h  Is  mfBaent  to  snpport  the  judg- 
ment, a  formal  finding  of  facts  the  court  is 
unnecessary. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  conoty;  John  L.  Campbdl, 
Judge. 

Action  Jos^h  Mnller  against  Elmer  E. 
Bowell.  Plalntift  had  Judgment,  and  defend- 
ant appeals.  Affirmed. 

E.  E.  Rowell  (A.  Brunson,  of  counsel),  for 
appellant    Paris  &  Allison,  for  respondent 

TAN  FLEET,  J.  This  Is  an  appeal  from 
the  Judgment  upon  the  Judgment  roll,  with  a 
bin  of  exceptions,  and  the  only  point  made 
for  a  reversal  Is  that  the  lower  court  did  not 
file  findings,  which  were  not  waived.  While 
the  record  shows  that  no  formal  findings  were 
signed  and  filed  by  the  Judge,  It  does  disclose 
that  the  parties  presented  and  filed  an  agreed 
statement  of  facts  covering  all  the  Issues,  and 
It  Is  recited:  **That  upon  the  said  statement 
of  facts  hereinbefore  set  forth  being  filed  In 
the  cause,  the  court  ordered  Judgment  In  fa- 
vor of  the  plaintiff  In  the  said  action  upon  the 
facts  of  the  case  as  disclosed  by  the  said 
statement  of  facts  before  referred  to  and  set 
forth,  and  that  thereupon  and  on  the  same 
day  Judgment  was  made  and  entered  In  the 
said  action  In  favor  of  the  plaintiff  and 
against  the  defendant  as  prayed  for  In  the 
complaint"  It  thus  appears  that  the  court 
adopted  the  facts  stipnlated  by  the  parties 
as  the  facts  of  the  case,  and  baaed  its  Judg- 
ment thereon.  Under  such  cfrcnmstances, 
and  It  appearing  that  these  facts  fully  sup- 
port the  Judgment,  no  other  or  more  formal 
findings  were  required.  The  statement  of 
facts  80  agreed  to  took  the  place  and  served 
all  the  purposes  of  a  formal  finding  by  the 
court  Brewster  v.  Hartley,  37  Cal.  15.  It 
is  only  where  the  facts  are  In  Issue  that 
findings  thereon  by  the  court  are  necessary 
In  any  case;  and,  where  the  parties  stipulate 
In  writing  as  to  what  the  factn  are,  and  file 
such  stipulation  In  the  action.  It  Is  In  all  sub- 
stantial respects  the  equivalent  of  admitting 
them  in  the  pleadings.   It  la  very  apparent, 


we  think,  from  the  record,  that  this  appeal 
was  taken  purely  tor  delay,  since  It  presents 
the  merest  pretense  of  merit,  without  any  in 
fact;  and  we  think  It  a  case  where,  as  re- 
spondent KiiggeAts,  the  appellant  should  be 
mulcted  in  damages  as  for  a  frivoloun  appeal. 
The  Judgment  Is  affirmed,  with  fSO  damages. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON. J 


CASTRO  V.  OBIL  et  al.   (No.  16,820.) 

(So^eme  Coort  of  California.  Dec  6,  1895.) 

BqntTT  —  RnoissiOH  —  Fixadiko  —  Stathtb  or 
LiNmrioKB— Takiks  ADTiicTAaB  or  BT 

DSMUHBta^RUltRIKft  Of  STATura. 

1.  CiT.  Code,  i  38,  provides  that  the  con- 

veyanco  of  a  person  of  unsound  mind  "not  en- 
tirely without  understanding"  may  be  avoided. 
Section  39  providea  that  a  person  of  unsound 
mind  under  guardianahii)  can  make  no  eonvey- 
ance.  Held,  that  a  complaint  alleging  that  a 
grantor,  at  the  time  of  the  execution  of  a  deed, 
was,  from  disease,  etc.,  and  from  the  undue  in* 
flaenoe  exercised  by  the  grantee,  incompetent  to 
manage  her  pn^rty,  and  was  Incomi  ent  to 
naderstand,  and  did  not  understand,  the  nature 
of  the  transaction,  does  not  show  that  she  was 
"entirely  withont  understanding,"  and  therefore 
merely  shows  that  the  deed  was  voidable. 

2.  Under  Code  Oiv.  Proc  i  338,  subd.  4, 

?roTidiDg  that  actions  for  relief  on  the  ground  of 
raud  must  be  brought  within  three  years,  the 
cause  of  action  in  mith  cases  though  not  to  be 
deemed  to  have  accrued  until  tiie  discovery  o.* 
the  &aud,  a  complaint  in  such  an  Eiction  which 
shows  that  the  fraud  occurred  more  than  three 
years  before  the  commencement  of  tiie  action  is 
demurrable  unless  it  alleges  the  discovery  there- 
of within  the  three  years. 

3.  Where  the  statute  had  commenced  to 
nm  against  a  decedent,  the  minority  cf  his  heii-s 
does  not  prevent  the  running  of  the  statute 
agamst  them. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Monterey  coun- 
ty; N.  A.  Dom,  Judge. 

Actl<Hi  by  Jnan  B.  Castro  against  Josefa  S. 
Oell  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed. 

A.  Craig,  W.  H.  Webb,  and  J.  A.  Jtduuon, 
for  appellant  S.  F.  GeU  and  John  J.  Wy- 
att,  for  respondents. 

HATNE8,  a  This  action  was  brf'ught  by 
the  plaintiff  to  qnlet  hla  title  to  a  lot  In 
the  town  of  Monterey.  On  December  14, 
1882,  Maria  Antonia  Pico  De  Caatro,  the 
mother  of  plaintiff,  executed  a  deed  purport- 
ing to  convey  said  property  to  the  plalntlCT 
In  fee  simple.  The  deed  was  duly  acknowl- 
edged, and  two  days  thereafter  was  record- 
ed. Said  Maria  Antonia  Pico  De  Castro  died 
December  12,  1883,  Intestate.  The  defend- 
ants, claiming  as  heirs  at  law  of  said  In- 
testate, answered  the  complaint,  and  at  the 
same  time  filed  a  cross  complaint,  alleging 
**that  at  the  time  said  Maria  Antonia  Pico 
De  Castro  signed  said  deed,  she  was,  from 
disease,  old  age,  Ignorance,  weakness  of 
mind  and  body,  and  from  the  tindue  infiu- 
ence  and  control  exerclaed  oror  her  bgr  bl'A 
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Juan  B.  Castro,  mentally  Incompetent  to 
maoage  her  property,  or  of  transacting  any 
business  whatever,  and  was  then  and  there 
Incapable  to  comprehend  or  understand,  and 
in  fact  did  not  comprehend  or  understand, 
the  character,  nature,  or  effect  of  said  trans- 
action," and  that  she  was  then,  and  f&r  a 
lone  time  prior  thneto  had  been,  of  unsound 
.uind.  Defendants  farther  alleged  that  said 
^farla  Antonia  Pico  De  Castro  died  Intes- 
tate on  December  1%  1883,  learli^,  sarriT* 
!ng  her,  as  n^  of  bin  and  her  oiOy  heirs 
entitled  to  inherit  the  premises  described  In 
the  complaint,  the  plaintlft  and  the  def«id- 
ants;  that,  as  between  the  parties  to  the  ac- 
tion, the  plidntlff  was  entitled  to  an  un- 
divided so/flo  thereof,  and  the  several  de- 
fendants. In  different  proportions  therein 
stated,  the  remainder  thereof;  and  prayed 
that  said  deed  be  set  atide  and  canceled; 
and  that  the  parties  to  thte  action  be  de- 
clared to  be  the  owners  in  fee  of  said  prem- 
ises in  the  proportions  above  set  forth;  and 
that  the  plaintiff  be  required  to  convey  to 
the  defendants  their  said  Interest.  The 
plaintiff  demurred  to  said  cross  complaint, 
upon  the  grounds— First,  that  said  cross 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and,  second, 
that  the  cause  of  action  therein  stated  Is 
barred  by  the  provision  of  subdivision  4  of 
section  338  of  the  Code  of  Civil  Procedure. 
This  demurrer  was  overruled,  and  plaintiff 
answered  the  cross  complaint,  putting  in  Is- 
sue all  the  material  allegations  thereof.  The 
cause  was  tried  upon  tbe  cross  complaint 
and  the  answer  thereto,  and  findings  and 
Judgment  were  In  favor  of  defendants,  and 
this  lyipeal  Is  by  the  plaintiff  from  said 
Judgment  and  an  order  denying  his  motion 
for  a  new  trial. 

ThB  demurrer  should  have  been  sustained. 
Section  338,  Code  Civ  Froc.,  UnUts  the  time 
within  which  the  actions  there  enumerated 
■ball  be  commenced  to  three  yeuiL  Sub- 
division 4  of  said  section  is  as  follows:  "(4) 
Am  action  for  relief  on  the  ground  of  fraud 
CHT  mistake.  The  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  unta 
the  discovery,  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud  or  mistake." 
In  Feoide  v.  Blankenshlp,  62  Gal.  019,  it 
was  held  that,  "when  the  acts  omstitutlng 
the  fraud  occurred  more  than  three  years 
before  the  commencement  of  the  action,  the 
plaintiff  must  allege  the  discovery  thereof 
within  three  years,  in  order  to  avoid  the 
bar  of  the  statute."  That  was  an  action  to 
set  aside  a  deed  on  the  ground  of  fraud,  and 
It  was  held  the  demurrer  should  have  been 
sostalned.  Bee,  also.  People  v.  Lumber  Co., 
89  Gal.  4S8,  460.  34  Fac.  8G;  Boyd  v.  Blank- 
man,  20  Cal  10. 

The  cross  complaint  alleges  that  the  deed 
from  Maria  Antonia  Pico  De  Castro  to  ap- 
pellant was  made  on  December  14,  1882, 
and  that  she  died  December  12,  1883.  This 
cross  complaint  was  filed  April  5,  1883,  or 


more  than  10  years  after  the  execution  ot 
the  deed,  and  it  contains  no  averment  as  to 
the  date  at  which  the  alleged  fraud  and  un- 
due Influence  of  appellant  were  discovered. 
It  Is  contended  by  respondent^  however, 
that  It  is  alleged  that  at  the  time  said  deed 
was  executed,  and  for  a  long  time  pri<w 
thereto,  said  grantor  had  been  of  unsound 
mind,  and  tha^  therefore,  the  deed  was  void, 
*Vithout  regard  to  any  fraud  or  undue  In- 
fluence"; meaning  tiiweby  that  the  deed 
was  wholly  InoperatiTe^  aoA  <0A  not  convey 
to  or  vest  In  a^ipcillant  ajiy  tltte  or  seisin. 
"The  deed  of  a  person  nou  compos  muttlB, 
who  is  not  under  goardianBhlp,  transfers  a 
selaln,  and  Is  taerelj  voldaM&"  Devi.  Deeds, 
S  73,  and  cases  cited  In  note  4.  To  the  rame 
effect  are  the  provisions  of  our  Civil  Code 
(section  38):  "A  person  entirely  without  un- 
derstanding has  no  power  to  make  a  con- 
tract of  any  kind,  but  he  is  liable  for  the 
reasonable  value  of  things  furnished  to  him 
necessary  for  his  support  or  the  supped  of 
his  family."  Section  38:  "A  conveyance  w 
other  CCHitract  of  a  person  of  unsound  mind, 
but  not  entirely  without  understanding,  made 
before  bis  Incapacl^  has  been  Judicially  de- 
termined, is  subject  to  rescission,  as  pro- 
vided In  the  chapter  on  rescission  of  this 
Coda"  And  section  40  provides:  "After  his 
incapacity  has  been  Judicially  determined,  a 
person  of  unsound  mind  can  make  no  con- 
veyance or  other  condraet,  nor  dogate  any 
power  or  vralve  any  right,  until  his  restont- 
Uon  to  capacity.  *  *  *"  In  More  v.  Gal- 
kins,  85  Gal.  177,  180,  24  Fac.  728,  It  was 
said:  "I  think  the  demurrer  to  the  second 
cause  of  action  attempted  to  be  stated  In  tiie 
complaint,  based  upon  sections  38  and  89 
(rf  the  Civil  Code,  was  properly  sustained. 
That  A.  B.  More  was  'entirdy  without  un- 
derstanding* is  not  directly  or  indtawrtly, 
definitely  or  Indefinitely,  stated  in  the  com- 
plaint, and  therefore  the  instrument  exe- 
cuted by  bim  was  not  void."  This  language 
applies  with  equal  force  and  proprle^  to 
the  case  before  us.  It  is  therefore  conclu- 
sively settled  that  the  deed  In  question  vest- 
ed the  titie  In  appellant  and  that  It  could  not 
be  divested  otherwise  than  by  Judicial  ac- 
tion, or  the  voluntary  conveyance  ot  the 
grantee;  and,  If  by  Judicial  action,  that  tiie 
compla^t  must  allege  facts  which  show  up- 
on the  face  of  it  that  the  action  Is  not  bazred 
by  the  statute  of  Umitatians. 

The  doctrine  of  laches,  as  applied  bi  equity, 
need  not  be  considered,  as  the  statute  of  lim- 
itations here  invoked  applies  to  equity  cases. 
Boyd  V.  Blankman,  28  Gal.  18;  Broderick's 
WiU  Cose,  21  Wan.  G03,  620. 

Respondents  also  contend  that  some  of 
them  are  mln(««,  and  that  they  are  not  af- 
fected by  the  statute  of  limitations.  But 
the  cross  complaint  shows  that  these  minors 
were  not  heirs  of  appellont^s  grantor  when 
the  deed  was  made,  their  parents,  through 
whom  they  claim,  being  then,  and  for  years 
afterwards.  In  life;  and  subse^rait  disablU- 
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ties  do  not  atop  the  rannliig  of  the  statute. 
Alrarado  t.  Nordholt,  95  Gal.  116,  30  Pac. 
211;  McLeran  t.  Benton,  73  Gal.  329,  U 
Vac  879. 

It  follows  that  tbe  judgment  and  order 
apiwaled  from  should  be  reversed,  with  di- 
rections to  sustain  said  demurrer,  and  with 
leave  to  all  parties  to  amend  their  pleadings 
If  ther  shall  be  so  advised. 

I   W«  concur:  SEABLS,  C.;  BELCHES,  O. 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  with  direc- 
tions to  the  court  to  sustain  said  demurrer, 
with  leave  to  all  parties  to  amend  their 
pleadings  as  they  may  be  advised. 


m  cai.  m 

liAVBR  T.  ELI/ERT  et  al.,  Commissionera. 

(No.  15,947.) 
tSnpn^me  Court  of  California.   Nov.  29,  1895.) 

MuNioiFAL  Corporations— CiTT  Hai^l  Commi»- 
8IONBK.S— Powers. 
St.  1870,  p.  738,  creating  the  new  city 
hall  commissioners,  provided  that  tbey  should 
ndopt  such  plans  for  the  erection  of  such  city 
hall  as  in  their  judgment  were  best  calculated 
to  serve  the  purposes  of  the  city  and  county  of 
San  Francisco.  Act  March  24,  1876,  created 
the  present  board  of  new  city  hall  commission- 
ers, and  directed  It  to  take  charge  of  the  new 
city  hall,  and  to  proceed  with  the  construction 
of  the  building  "according  to  the  plana  hereto- 
fore adopted  tor  a  permanent  building  as  con- 
templated by  an  act  of  the  legislature,"  etc., 
and  provided  that  no  change  in  the  plans  or 
apeciticatioas  should  be  made  after  proposals 
for  doing  work  or  furnishing  materials  were 
called  for.  Held,  that  the  present  comniission- 
ers  have  the  same  discretionary  powers  to 
change  the  plans  and  specifications  of  such 
building  as  their  predecessors. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Augustus  Laver  against  L.  R. 
■Bllert,  William  Broderick,  and  H.  T.  Cres- 
well,  the  commissioners  composing  the 
board  of  new  city  hall  commissioners,  for 
an  injunction.  From  a  judgment  entered 
after  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Gale  &  Pecry  and  J.  T.  Fleming,  for  ap- 
ptdlant.  W.  S.  Barnes  and  Stafford  &  Staf- 
ford, tbr  respondents. 

PER  CURIAM.  This  Is  an  appeal  from 
the  judgment  entered  after  demurrer  sus- 
tained. It  appears  from  the  complaint  that 
tlie  board  of  new  city  hall  commissioners 
had  entered  into  a  contract  with  the  firm  of 
O'Connell  &  Lewis  for  the  erection  and  con- 
struction of  a  dome  upon  the  new  city  hall 
In  the  city  and  county  of  Son  Francisco, 
In  place  of  a  sauare  clock  tower  contem- 
plated by  the  original  plans.  It  was  aver- 
red that  the  dome,  if  constructed,  would  be 
wholly  unlike.  In  external  nppeai'ance,  the 
tower^  which  was  to  be  built  according  to 


the  adopted  plans;  that  It  would  cost  more, 
and  "would  be  greatly  out  of  harmony  with 
the  other  parts  of  said  building  already 
completed,  and  materially  detract  from  its 
architectural  beauty."  A  perpetual  injunc- 
tion was  sought  against  the  defendants,  to 
restrain  them  from  proceedlujr  further  un- 
der the  contract,  and  a  judgment  was  asked 
decreeing  the  contract  to  be  null  and  ycAA. 
A  demurrer  was  sustained  to  the  complaint 
upon  the  ground  that  it  failed  to  state  & 
cause  of  action. 

The  question  presented  Involves  the  power 
of  the  board  of  new  city  liall  commissioners 
to  make  any  deviations  In  the  construction 
of  the  building  from  the  plans  adopted  by 
the  commissioners  In  1871,  under  the  pro- 
visions of  the  act  of  1870.  St  1889-70,  p. 
7SS.  This  question,  however,  has  ceased  to 
be  of  any  public  importance  whatever,  and. 
Indeed,  of  very  little  concern  to  the  plaintiff 
himself,  by  reason  of  the  ratifying  act  of 
the  last  legislature,  which  it  la  conceded 
validates  the  contract,  even  If,  In  the  first 
instance,  It  were  improperly  entered  Into  by 
the  commissioners.  St.  1895,  p.  165;  Never- 
theless, we  are  of  opinion  that  the  court 
properly  sustained  the  demurrer.  The  act 
of  the  legislature  creating  the  new  city  hall 
commissioners  (St  1870,  p.  738)  provided 
that  the  commissioners  should  "adopt  such 
plans  for  the  erection  of  said  dty  hall  as  In 
their  judgment  best  calculated  to  serve  the 
purposes  of  said  city  and  county,  having  In 
view  the  necessity  of  providing  a  perma- 
nent building  which  will  furnish  sufficient 
and  suitable  rooms  to  accommodate  the  dif- 
ferent courts  and  boards  of  city  and  county 
officers,  hall  of  records,  and  also  offices  for 
the  various  officers  of  said  city  and  county." 
The  object  of  the  act  was  to  sectire  the  erec- 
tion of  a  permanent  and  suitable  building 
for  the  purposes  named,  and  the  duty  en- 
joined upon  the  board  of  adopting  plans 
was  to  further  this  object.  Nowhere,  by 
the  act,  was  the  original  board  prohibited 
from  changing  or  modifying  the  plans,  when 
once  adopted,  and  for  the  proper  perform- 
ance of  the  duty  imposed  upon  them  It  was 
necessary  that  some  discretion  should  be 
left'  to  them  in  the  mattw.  They  should 
have  the  power  to  correct  mistakes  In  plans 
once  adopted.  They  should  have  the  pow- 
er to  vary  an  adopted  plan.  If  further  In- 
vestigation satisfied  them  that  the  execution 
of  it  would  not  achieve  the  end  In  view. 
Nothing  In  this  act  can  fiilrly  be  said  to  pro* 
hlbit  the  commissioners  from  changing  or 
modifying  plans  once  adopted,  If,  In  the 
bona  fide  exercise  of  their  judgment,  they 
believed  the  changes  or  alterations  would 
better  meet  the  objects  of  the  law.  By  the 
act  of  the  legislature  approved  March  24, 
1876,  Hie  present  board  of  new  city  hall  com- 
missioners was  called  Into  bdng,  and  was 
directed  to  take  charge  of  the  new  city  ball 
and  improvements  therein,  "and  to  proceed 
with  the  construction  of  the  building  on  ssld 
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promlsea  known  as  the  new  city  hall,  ac- 
cording to  the  plans  heretofore  adopted  for 
a  permanent  building,  as  contomplated  by 
an  act  of  the  legislature,"  etc.  It  Is  this  lan- 
guage which  appellant  claims  deprives  the 
commissioners  of  any  and  all  discretion, 
and  compels  them  to  proceed  with  the  work 
under  the  plans  adopted  by  the  former 
board.  But  such  a  construction  Is  not  sup- 
ported by  reason,  nor  borne  out  by  the  lan- 
guage of  the  act  Itself.  It  cannot  be  seen 
why  the  successors  of  the  original  board 
should  not  have  the  same  discretionary  pow- 
ers which  were  vested  In  their  predecessors, 
nor  do  we  find  In  the  terms  of  the  act  any 
express  declaration  depriving  them  of  that 
discretion.  By  section  4  of  the  act  they  are 
empowered  to  employ  an  architect.  By  sec- 
tion 6  It  is  made  the  architect's  duty  to  draw 
specifications  of  the  work  to  be  done,  and 
make  drawings  therefor.  Quite  as  much 
room  Ib  left  for  the  exercise  of  discretion- 
ary power  in  the  matter  of  the  specifications 
as  in  the  matter  of  the  original  plans,  and 
discretion  over  the  speclflcatlons  Is  express- 
ly awarded  to  the  new  board;  but  by  sec- 
tion 14  of  the  act  the  right  of  the  board  to 
change  adopted  plans  Is  expressly  recog- 
nized. It  Is  there  declared  "that  no  change 
or  modification  In  the  place  [plan]  or  speci- 
fication shall  be  made  after  proposals  for  so 
doing  work  or  furnishing  materials  shall  be 
called  for."  We  conclude  that  the  discre- 
tionary powers  of  the  present  board  tmder 
the  act  of  1875-78  are  not  different  from 
those  enjoyed  by  their  predecessors,  and 
that  the  contemplated  change  was  not  In 
abuse  or  In  excess  of  a  reasonable  exercise 
of  those  powers.  The  Judgment  appealed 
from  la  affirmed. 
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WITTE  V.  TAYLOR.   (L.  A.  66.) 
(Supreme  Court  of  Oalifomia.    Nov.  SO,  U86.) 

t  RlAl>BSTAn  AQBKTS— CoimiBSIORB. 

A  contract  by  defendant  to  pay  plaintiff 
a  specified  commission  after  six  months  from 
the  delivery  to  defendant  of  a  deed  for  a  one- 
half  interest  in  a  ranch  owned  by  a  third  per- 
son is  indivisible,  and  plaintiGf  cannot,  npon  de- 
fendant's purchase  of  a  one-third  interest  in 
snch  ranch,  recover  a  proiwrtionate  commission. 

Department  1.  Appeal  from  superior  court, 
Bivefside  county;  J.  S.  Noyes,  Judge. 

Action  by  William  A.  Witte  against  R.  B. 
Taylor  to  recover  commissions  for  the  sale 
of  real  estate.  From  a  judgment  sustaining 
a  demoner  to  the  complaint,  plalntU  appeals. 
Affirmed. 

H.  W.  Obynoweth,  for  appellant.  EL  W. 
Freeman,  for  respondent 

OABOUTrra,  J.  Tbta  la  an  actim  to  le- 
cover  commlndona  for  the  sale  at  certain  real 
estate.   A  gmeral  demmrrer  was  sustained  to 


the  complaint,  and  plaintiff  appeals  from  the 
judgment  rendered  thereon.  The  action  is 
based  upon  the  following  clause  of  a  written 
contract  entered  into  between  plaintiff  and  de- 
fendant: "It  is  furiher  understood  and  agreed 
that  when  said  Taylor  can  secure  from  Plez 
James,  of  Anaheim,  a  deed  conveying  to  said 
Taylor  the  undivided  one-balf  interest  in  said 
ranch  now  owned  by  said  Plez  James  in  said 
Nevada  ranch,  then  said  Taylor  will  pay  said 
Wltte  the  sum  of  $2,000  as  a  commission  on 
said  purchase  and  sale  from  said  James;  and 
said  Taylor  agrees  that  he  will  purchase  said 
lots  In  East  Riverside  and  Hastings  from  said 
Witte  for  the  sum  of  $1,000,  the  said  purchase 
from  said  James  to  be  at  terms  satisfactory 
to  said  Taylor,  and  the  said  snms  of  $2,000  as 
commission  and  $1,000  for  lots  to  be  due  and 
payable  at  any  time  after  six  months  from 
date  and  delivery  of  deed  from  said  Plea 
James  for  said  one-half  Interest  in  said  ranch 
to  said  Taylor."  The  complaint  sets  out  the 
contract,  and  then  alleges  that  plaintiff  used 
tals  best  efforts  to  make  the  sale,  and  succeed- 
ed In  obtaining  from  James  an  offer  to  seR 
said  undivided  one-half  of  the  ranch  to  de- 
fendant, but  that  defendant  refused  to  pur- 
chase said  midlvlded  one-half,  but  thereupon 
purchased  an  undivided  one-third  from  said 
James,  upon  terms  satisfactory  to  him  (de- 
fendant). The  complaint  prays  for  Judgment 
for  the  sum  of  $1,333^,  that  sum  being  a 
proportionate  amount  of  the  agreed  compensa- 
tion of  $2,000.  The  complaint  falls  to  state 
a  cause  of  action.  It  Is  based  upon  a  written 
contract,  and  there  Is  no  allegation  that  a 
compliance  has  been  had  with  its  terms,  bat, 
on  the  contrary,  the  affirmative  allegations 
show  that  the  main  condition  precedent  to  the 
payment  of  the  commission  has  never  occur- 
red. Again,  the  commission  was  not  to  be 
paid  nntll  six  months  "from  date  and  delivery 
of  deed  from  said  Plez  James  for  said  one- 
half  interest  In  said  ranch  to  said  Taylor," 
and  It  Is  not  even  claimed  that  the  time  above 
referred  to  has  ever  arrived.  The  action  has 
been  brought  npon  the  theory  that  the  con- 
tract Is  separable,  and  that  llie  commlssionB 
pro  tanto  shoold  be  ptUd  In  proportion  to  the 
amount  of  land  purchased  by  Taylor.  The 
contract  does  not  so  provide,  and  It  Is  not  for 
this  court  to  change  its  terms.  It  Is  not  even 
alleged  that  the  sale  of  the  undivided  <me- 
thlrd  Interest  in  the  ranch  was  made  to  Tay- 
lor by  reason  of  the  labor  and  Inflnence  of 
plaintiff.  But,  beyond  all  that;  tt  Is  Impossi- 
ble for  this  court  to  say  that  def aidant  agreed 
to,  or  was  even  willing,  to  pay  any  commis- 
sion whatever  for  the  purchase  of  an  undivid- 
ed one-third  Interest  in  the  ranch.  We  think 
the  ctmtract  la  Indivisible  In  this  regard,  and 
must  stand  or  fall  as  a  whole.  For  the  fore- 
going reasons  the  Judgment  Is  affirmed. 

We  concur:  HABRISON,  J.;  VAN  FLBBT, 

J. 
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TORE  et  al.  t.  BOOTH.   (No.  18,302.) 
tSvvreme  Court  of  Oalifornia.    Dec  2,  18£j.) 
LiVA  Ihborancb— BKKBTiaiA&ixs— "LboalHubs** 

—  BVIDBNCB  —  DSCLAH&TIOHS   OV  IX- 
BUHBD — CklMCLUBlV  BN  BBS. 

1.  Where  one  deBignates  hto  "l^al  heirs" 
as  beneficiariea  in  a  life  policy,  an  irrevocable 
interest  in  the  policy  vesta  in  those  then  living, 
and,  on  their  Dirth,  those  aubsequentiy  bom, 
who  would  on  insured's  death  be  his  heirs. 

2.  In  an  action  by  beneficiaries  on  a  life 
policy,  declaratioDB  of  Insured  as  to  his  age  In 
applicatlouB  for  other  insurance  are  inadmiftsible 
to  show  that  the  age  given  by  him  in  the  ap- 
plication on  which  the  policy  in  suit  was  is- 
sued was  false. 

8.  The  fact  that  Insnred  signed  the  name 
6f  his  wife,  who  flurrlTed  him.  to  the  applica- 
tions, and  that  the  wife  was  one  of  the  bene- 
ficiaties  of  the  policy  In  suit,  did  not  render  the 
applications  admissible,  In  the  absence  of  evi- 
dence that  the  wife  was  actually  cognisant  of 
their  contents. 

4.  In  an  sction  on  a  life  policy,  evidence 
that  the  proof  of  death  furnished  by  plaintiff 
states  that  insured  was  born  in  1829  does  not 
require  a  finding  that  the  statement  by  insured 
In  his  application  that  he  was  bora  in  1830  was 
false. 

1 

I  In  bank.  Appeal  from  superior  court,  Tuba 
county;  E.  A.  Davis,  Judge. 
;  Action  by  Eliza  Yore  and  others  against  A. 
G.  Booth,  receiver  of  the  Bankers'  &  Mer- 
chants' Mutual  Life  Insurance  Association,  on 
a  life  policy.  From  a  judgment  for  plain- 
tiffs, and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

j  Van  Ness  &  Redman,  for  appellant.  Forbes 
&  Dinsmore  and  Mastick,  Belcher  &  Mas- 
tick,  for  respondenta. 

,  BEATTT,  C.  J.  This  la  an  action  by  the 
widow  and  children  of  Peter  Tore,  deceased, 
to  recover  Uie  amount  of  a  policy  on  his  life 
IsBiKd  May  10,  1880, 1?  the  Bankers'  &  ^Uv- 
chants*  Mutual  LUe  Insurance  Association, 
and  made  payable  to  his  "legal  heirs."  The 
defendant  Is  receiver  of  said  association,  and 
la  appealing  from  a  Judgment  In  favor  of 
the  plaintiffs,  and  from  an  order  denying  his 
motton  for  a  new  trial 

The  policy  in  question  was  issued  upon  a 
written  application  made  by  Teter  Yore,  and 
the  action  is  defended  upon  the  ground  that 
In  his  apidlcatlon  be  stated  that  he  was  only 
fi6  years  of  a^,  when  in  fact  he  was  older. 
At  the  trial  the  defendant,  In  orda  to  prove 
the  falsity  of  the  statement  as  to  age,  offered 
In  erldence  (1)  an  application  made  by  the 
deceased  to  the  Pacific  Mutual  Life  Insur- 
ance Company  In  1808,  In  which  he  stated 
that  he  was  bom  in  1825;  (2)  a  statement 
made  in  1878,  in  an  application  to  the  Mutual 
Ufe  Insurance  Company  of  New  York,  that 
he  was  born  In  1820;  an  entry  on  the  great 
regkiter  of  Sierra  county,  made  in  1ST9,  show- 
ing that  he  was  bom  hi  1822.  All  this  cvi- 
dcmco  was  rejected,  upon  tiie  ground  of  In- 
competency. I  was  at  first  Inclined  to  re- 
gard this  ruling  as  erroneous,  but  an  examina- 
tion of  a  large  number  of  cases  has  convinced 


me  that  it  Is  amtsJned  at  an  points  t«y  the 
decided  weight  of  authority. 

It  seems  to  be  the  settled  doctrine,  with  bat 
Slight  dissent  in  the  conrta  of  this  country, 
that  a  parson  who  procnra  a  poU^  upon 
his  own  Ufd  payable  to  a  designated  bene- 
flciaty,  although  he  pays  the  pramlums  him- 
self, and  keeps  the  policy  In  his  enduslTe  pos- 
session, has  no  power  to  change  the  bene- 
flclary»  nnlesa  tiie  policy  ItseOf  or  the  charter 
of  the  insanmce  conpany  so  lOOTldes.  In 
other  word^  it  la  held  that  the  benefi<dary 
named  In  the  policy,  although  he  has  parted 
with  nothing,  and  la  simply  the  object 
another's  bounty,  has  acquired  a  rested  and 
irrevocable  interest  in  the  policy,  which  be 
may  keep  allTO  for  his  own  benefit  by  pay- 
ing the  premiums  or  assessmente  If  the  per- 
son who  effected  the  Insurance  falls  or  refuses 
to  do  so.  It  Is  contended,  however,  that 
this  doctrine  Is  Inapplicable  to  a  case  in 
which  the  designated  beneficiaries  are  the 
"legal  heirs"  of  the  penon  effecting  the  Insor- 
ance,  because  a  living  person  has  no  heirs, 
and  ther^ore  It  is  ai^ued  no  Interest  can  vest 
In  anyone  daring  his  lifetime.  But  this  would 
seem  to  be  a  Tery  technical  ground  for  mak- 
ing a  distinction  In  the  application  of  a  doc- 
trine  which.  If  It  Is  a  sound  and  whfdcscnne 
one,  ought  to  protect  these  plaintiffs  and  oth- 
ers In  like  situation  as  completely  as  If  they 
had  been  named.  It  appears  that,  whoi 
Peter  Tore  applied  fOr  bis  Insnrance,  he  had 
a  wife  and  a  number  of  children  living.  If 
be  had  designated  them  nom^  or  the  sur- 
vivors ci  them,  as  his  beneficiaries,  and  had 
added  a  proviso  that  any  after-bom  child 
should  come  In  for  an  equal  share,  we  can 
see  no  reason  why  such  designation  would 
not  have  been  effectual,  and  this,  In  legal 
effect,  Is  what  he  did.  If,  In  the  case  supposed, 
an  Interest  In  the  policy  would  have  vested 
In  the  named  ben^daries,  as  we  think  it 
would,  the  same  Interest  rested  In  these 
plaintiflTs  on  the  Issuance  of  the  pcdlcy.  and 
it  -w&a  not  in  the  iKiwer  of  Peter  Tore  there- 
after to  change  braeficiarleB  or  revoke  his 
benefaction.  This  precise  point  was  so  ruled  In 
Welsert  v.  Muehl,  81  Ky.  336,  and  we  have 
not  been  referred  to  any  case  holding  the 
contrary.  From  this  it  foIlowB  that  as  to 
these  plalntifb,  any  declarations  of  the  de- 
ceased  not  made  at  the  time  of  procuring  the 
p<^cy,  OF  as  part  of  the  res  gestae  were  hear- 
say  and  incompetent  The  authorities  In  sup- 
port of  this  prc^xJBltlon  are  numeronsv  and 
need  not  be  dted  here. 

It  Is,  however,  claimed  that  the  qEi^ca- 
tlon  to  the  Pacific  Mutual  shonld  liare  been 
admitted,  because  It  was  signed  by  snin 
Tore  (the  widow).  But  her  name  was  so 
signed  by  her  husband,  and  not  by  her  In 
pei'son.  Undoubtedly,  the  statements  made 
In  that  application  would  hare  been  compe- 
tent evidence  against  her  In  an  action  upon 
the  policy  issued  thereon,  but  In  farrar  oC  a 
straufTer  they  are  not  evidence  without  proof 
that  she  was  actually  cognisant  of  them,  and 
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there  was  no  such  proof  In  this  ease. 

The  proof  of  death  famished  by  one  of 
these  plaintiffs  ■was  admitted  in  evidence,  and 
contained  a  statement  tliat  the  deceased  was 
born  In  1829.  Appellant  contends  that,  in 
the  absence  of  any  explanation  or  rebuttal, 
the  court  could  not,  in  the  face  of  this  evi- 
dence, avoid  finding  that  the  statement  of 
deceased  that  he  was  horn  In  1830  was  false. 
We  do  not  think,  however,  that  this  state- 
ment In  the  proof  of  death,  wholly  imma^ 
terial,  as  It  was,  and  evidently  hearsay,  was 
of  such  weight  and  cogency  as  necessarily 
to  overcome  the  presiunptlon  in  favor  of  the 
truth  of  the  statement  upon  which  the  policy 
was  issued. 

In  view  of  these  conclusions,  the  other 
points  discussed  by  counsel  become  Imma- 
terlaL  The  judgment  and  order  appealed 
from  are  affirmed. 

Weconcur:  McFARLAXD,  J.;  GAEOUTTB, 
J.;  HARRISON,  J.;  TEMPLE,  J.;  HEN- 
SHAW,  J. 

Mr.  Justice  VAN  FLEET,  deeming  himself 
disqualified,  did  not  participate  In  the  fore- 
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RICE  T.  TRINITY  COUNTT.  (No.  18,365.) 
(SnpT«ue  Court  of  California.  Dec  3,  189S.) 

GomiTiEa— BoDiiDARm— SuRTiTOB  Obhbru. 

Pol.  Code.  $  8969.  providing  that  the  sur- 
vey of  the  boundnry  lines  between  counties 
may  be  "made  by  the  surveyor  general,"  on  ap- 
plication of  the  board  of  ■Qpervlsora  of  any 
county  affected  thereby,  doea  not  require  that 
the  eurvey  should  be  made  personally  by  the 
surveyor  general  ot  his  deputy.  His  approval 
of  a  survey  by  a  burveyor  appointed  by  him  is 
sufficient. 

Department  1.  Appeal  from  superior  court. 
Trinity  county;  T.  E.  Jones,  Judge. 

Action  by  S.  H.  Rice  agalnBt  Trinity  coun- 
ty. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

TfaomflR  B.  Bond,  for  appellant.  James  W. 
Bartlett,  for  respondent. 

PER  CURIAM.  The  plalntlflC  brought  this 
action  to  recover  from  the  defendant  Its  pro- 
portionate share  of  the  cost  of  surveying 
and  definitely  marking  out  the  boundary  line 
between  the  counties  of  Humboldt  and  Trin- 
ity, on  the  one  side,  and  the  county  of  Men- 
docino, on  the  other  side.  The  defendant 
demurred  to  the  complaint  on  varlons 
grounds,  and  the  demurrer  was  sustained. 
The  plaintiff  declined  to  amend,  and  there- 
npon  Judgment  was  entered  that  he  take 
nothing  by  his  action,  from  which  he  ap- 
peals. 

The  facts  stated  In  the  complaint  are,  In 
substance,  as  follows:  Each  of  the  counties 
named  was  at  all  the  Umes  mentioned  In 
tbe  complaint  a  body  corporate  and  poli- 


tic, and  an  organized  county  of  the  state  of 
California,  The  southern  boundary  line  of 
the  counties  of  Humboldt  and  Trinity  Is  co- 
incident with  the  northern  boundary  line  of 
the  county  of  Mendochio,  and  is  the  forti- 
eth pai-allel  of  north  latitude.  The  whole 
length  of  this  boundary  line  is  57.492  miles, 
and  the  length  of  It  between  the  counties  of 
Humboldt  and  Mendocino  Is  25.725  miles, 
and  between  the  counties  of  Trinity  and 
Mendochio  is  31.768  miles.  On  the  22d  day 
of  July,  1891,  the  said  boundary  line  was  not 
marked  by  natural  objects  or  lines,  or  by  sur- 
veys lawfully  made,  and  on  that  day  the 
board  of  supervisors  of  Mendocino  county 
made  application  to  the  surveyor  general  of 
the  state  to  have  the  said  line  surveyed  and 
definitely  established.  In  pursuance  of  this 
application,  the  surveyor  general,  on  August 
17, 1891,  dulyappolnted  the  plaintiff  a  survey- 
or to  make  a  survey  of  said  Iwundary  line, 
and  authorized  and  empowered  him  to  make 
such  survey.  In  pursuance  of  said  appoint- 
ment and  authority,  tbe  plaintiff  made  a  sur- 
vey of  said  boundary  line,  and  definitely 
marked  the  same,  and  established  the  com- 
mon comers  of  said  three  counties  on  the 
fortieth  parallel  of  north  latitude.  The  said 
survey  was  made  between  September  1, 1891, 
and  December  18,  1891;  and  on  the  last 
named  day  the  surveyor  general  dnly  ap- 
proved tbe  same,  and  it  was  filed  in  his  of- 
fice, and  ts  of  record  therein.  The  cost  of 
making  said  survey  was  $5,161.66,  and  the 
propoitlon  thereof  chargeable  to  the  defend- 
ant was  11,427.19.  In  November,  1892,  and 
within  a  year  after  the  last  Item  of  account 
had  accrued,  plaintiff  filed  with  the  clerk  of 
the  board  of  superrlsors  of  defendant,  and 
duly  presented  to  said  board  for  allowance, 
his  claim  and  bill  for  his  services  in  making 
said  survey,  the  same  being  properly  made 
out  and  Tcrified.  The  said  claim  came  up  to 
be  heard  by  the  said  board  on  January 4, 1893, 
and  on  that  day  the  board  made  an  order 
rejecting  the  claim,  and  refused  to  allow  the 
same  or  any  part  thereof.  It  is  then  alleged 
that  the  defendant  is  indebted  to  the  plaintiff 
In  the  sum  of  |1,427.19  for  the  costs  of  mak- 
ing said  survey;  that  the  services  of  plain- 
tiff In  making  tbe  survey  were  reasonably 
worth  that  sum,  and  the  same  is  due  and  ow- 
ing by  defendant  to  plaintiff;  and  that  no 
part  thereof  has  been  paid.  Wherefore  plain- 
tiff demands  Judgment,  etc. 

The  Political  Code  contains  the  foUowIng 
provisions: 

"See.  483.  Zt  Is  the  duty  of  the  surveyor- 
general:  •  •  •  (2)  When  required,  to  sur- 
vey and  mark  the  boundary  lines  of  coun- 
ties, cities,  villages  and  towns." 

"Sec.  3969.  AU  common  boundaries  and 
common  comers  of  counties  not  adequateir 
marked  by  natural  objects  or  lines,  or  by 
surveys  lawfully  made,  must  be  definitely 
established  by  snrreya  Jointly  made  by  the 
surveyors  ot  all  the  counties  affected  tiiere- 
l^t  and  aivroved  b7  the  boards  of  ■qper> 
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visors  of  sQch  counties,  or  by  a  survey  made 
by  the  Burveyor-general,  on  application  of 
the  board  of  superrisors  of  any  county  af- 
fected thereby." 

In  sustaining  the  demorrer  the  superior 
court  adopted  the  view,  now  most  strongly 
relied  upon  by  respondent,  that,  under  the 
provi^ODs  of  the  Code  above  cited,  a  survey 
to  establish  the  common  boundary  between 
two  or  more  counties  must  be  actually  made 
In  the  field  by  the  surveyor  general  in  per- 
son, or  by  a  deputy,  and  that  in  no  other  way 
can  a  legal  and  effective  survey  for  such 
purpose  be  made;  that.  Inasmuch  as  the 
complaint  fails  to  show  that  the  survey 
which  forms  the  basis  of  the  action  was  so 
made,  no  case  is  made  showing  any  legal  ob- 
ligation upon  defendant  to  pay  any  part  of 
the  cost  of  said  work.  This,  In  our  judg- 
ment, is  an  erroneous  view  of  the  meaning 
and  purpose  of  the  statute.  In  providing 
that  such  surveys  shall  be  "made  by  the 
surveyor-general"  It  was  never  contemplated 
by  the  legislature  that  that  officer  should  go 
personally  into  the  field,  and  direct  or  per- 
form the  detail  work  of  running  lines  and 
marking  boundaries.  The  general  character 
«f  the  many  and  Important  duties  to  be  per- 
formed by  the  surveyor  general,  as  such,  and 
AS  ex.  officio  register  of  the  state  land  office, 
are  wholly  incompatible  with  any  such  re- 
'Qulrement.  What  Is  meant  and  intended  is 
that  the  survey  sliall  be  made  under  his  dl- 
rectlon  and  supervision,  and,  when  completed, 
shall  have  his  official  sanction  and  approvaL 
When  so  made  and  approved,  the  survey  be- 
comes bis  act,  and  Is  "made  by  the  surveyor- 
general."  By  necessary  Implication  the  law. 
In  casting  upon  the  surveyor  general  the  duty 
of  making  public  surveys,  clothes  him  with 
the  requisite  power  to  enable  him  to  properly 
perform  that  duty,  and  for  this  purpose  It  Is 
perfectly  competent  for  him  to  employ  sur- 
veyors and  other  functionaries  usual  and 
necessary  in  running  the  lines  and  doing  the 
detail  work  required.  He  Is  made  the  agent 
of  the  state  for  the  making  of  such  surveys, 
and  as  such  agent  he  may  delegate  the  me- 
chanical part  of  the  work  to  others.  Civ. 
Code,  §  2349.  Nor  Is  it  necessary  that  the 
field  work  should  be  done  by  or  under  the 
direct  supervision  of  a  deputy.  The  surveyor 
general  is  given  but  one  deputy  (Pol.  Code, 
S  »43>,  and  has  no  power  to  appoint  more  (Id. 
3  877);  and  the  general  duties  and  powers 
of  the  deputy  are  the  same  as  those  of  the 
principal  (Id.  S  865).  excepting,  of  course, 
that  they  are  exercised  In  the  name  of  the 
latter.  There  is  therefore  no  more  reason 
for  supposing  that  the  legislature  intended 
such  work  to  be  done  by  the  deputy  than  by 
the  surveyor  general  himself. 

The  other  points  made  by  respondeut 
against  the  sufficiency  of  the  complaint  do 
Dot  call  for  special  notice,  as  they  are  with- 
out merit.  The  judgment  is  reversed  and 
cause  remanded,  with  directions  to  overrule 
the  defuurrer* 


lUC&l.  HI 

GIBSOX  ct  aL  V.  WHEELER  et  aL    CU  A. 
4».) 

(Supreme  Ooort  of  Oalifwnia.  Dec.  3.  ISOo.) 
IfBOHuno*!  Iiinr— FiXDiKes— Vauiiicx. 

1.  Flaintifb,  In  their  complaint  in  an  actioD 
to  foreclose  a  mechanic's  lien,  having  alleged 
that  they  furnished  material,  under  agreement 
with  the  contractor,  and  that  there  was  ■  sum 
due  from  the  owner  to  tbe  contractor,  cannot 
recover  against  the  owner  under  a  findins  that 
the  ownn  had  paid  oat  more  than  the  contract 
price, 

2.  A  finding  that,  after  said  material  was 
furnished,  the  owner  promised  to  pay  therefor, 
will  not  entitle  plaintiffs  to  a  lien.  nor.  <m  at*- 
connt  of  the  variance,  will  it  support  a  penoual 

Judgment. 

8.  A  finding  that  the  owner  purebaaed  co^ 
tain  material  from  plalntifEs  will  not  sastain  a 
judgment  on  account  of  the  variance. 

Department  1.  Appeal  from  snpertor  court. 
Los  Angeles  county;  J.  W.  McKJnley,  Judge. 

Action  by  W.  P.  Gibson  and  another,  part- 
ners, against  Ella  A.  Wheeler  and  another,  to 
enforce  a  material  man's  lien.  FlaluUfCs  had 
Judgment,  and  defendant  Ella  A.  Wheeler  ap- 
peals. Reversed. 

W.  Bacon  and  M.  K.  Tonng,  for  app^ 
lant  R.  B.  Treat  and  G.  K.  HoUoway.  for 
respondents. 

GAROUTTB,  J.  This  la  an  action  to  tan- 
close  a  material  man's  lien.  The  owner  of  the 
property.  Wheeler,  and  Tetro,  the  contmctor, 
are  Joined  as  defendants.  Plaintiffs  recover- 
ed Judgment  In  the  sum  cl  $122.73,  which 
sum  was  adjudged  a  lien  upon  the  property, 
and  defendant  Wheder  now  ai^ieals  i^on  the 
Judgment  roll,  without  a  bill  <MC  exceptions. 
The  status  aud  rights  of  the  contractor  are 
not  here  invtdved.  The  main  contention  ol 
appellant  Is  that  a  fatal  variance  exists  be- 
tween the  allegations  of  the  complaint  and  the 
findings  of  fact  made  by  the  trial  court.  The 
complaint  alleges  that  a  certain  balance  of 
the  contract  price,  which  was  9708,  Is  still 
in  the  bands  of  the  d^endant  Wheeler,  and 
bases  a  right  of  recovery  upon  that  ground. 
It  not  being  necessary  to  record  the  contracts, 
owing  to  the  fact  that  the  contract  price  was 
lees  than  $1,000.  It  would  seem  that  no  re- 
covery could  be  bad  under  any  other  theory 
than  the  one  suggested.  To  be  sure,  we  find 
an  allegation  In  the  complaint  that  **A.  Tetro. 
as  the  ageut  and  contractor  for  the  owner. 
Ella  A.  Wheeler,  entered  into  a  contract  with 
the  plalutifTs,  by  which  said  pluiiitid's  agreed 
to  furnish  material."  etc. ;  but  there  is  no  al- 
legation anj'where  that  Wheeler  agreed  to  pay 
for  this  material  under  any  such  contract  or 
any  contract,  and  it  is  quite  apparent  upon  the 
face  of  tlie  statement  Itself,  aud  even  more 
apiMireut  wlieu  we  consider  the  pleadiug  as 
a  whoie,  that  such  allegation  is  not,  nud  was 
not  iuteuded  by  the  plcitdcr  as,  an  altcgation 
tliat  the  contractor  bouglit  this  materi;il  act- 
ing as  the  agent  of  tlie  owner.  Wheeler,  but 
It  is  evident  tliat  the  statemeut  is  made  in 
the  sense  of  the  term  "aHeut"  as  used  in  sec- 
tion 1183  of  the  Code  of  CivU  Procedure; 
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and  such  was  tlie  construction  given  a  simi- 
lar allegation  of  a  pleading  by  this  court  In 
Benton  v.  Conley,  49  Cal.  185. 

The  court  found  as  a  fact  that  defendant 
Wheeler  had  paid  out  more  than  the  contract 
price  of  the  building  prior  to  the  commence- 
ment of  this  action,  and  owed  the  contractor 
nothing.  As  a  general  mie  of  law,  in  a  case  like 
tlie  one  at  bar,  this  finding  of  fact  would  defeat 
plaintiffs'  right  of  recovery  against  "Wheeler; 
but  it  is  claimed  that  certain  other  findings 
of  ftct  made  by  the  trial  court  support  the 
Judgment,  and  to  those  our  attention  will  now 
he  addressed.  The  court  found  that  when 
plalntlfTs  had  furnished  material  to  the  con- 
tractor to  the  value  of  $104,  and  which  mate- 
rial was  used  In  the  construction  of  the  build- 
ing. Wheeler  requested  plaintiffs  to  furnish 
no  further  material,  as  the  contract  price  had 
been  exhausted,  and  then  and  there  agreed 
to  pay  plaintiffs  for  the  material  so  furnished 
to  the  amount  of  $101,  and  no  more.  Stand- 
ing alone,  there  Is  no  comfort  for  respondents 
to  be  derived  from  this  finding  of  fact,  and  It 
Is  doubly  objectionable  when  viewed  In  the 
light  of  the  complaint.  Bven  If  the  complaint 
•wae  broad  enough  to  Justify  this  finding,  still 
an  agreement  by  the  owner  of  the  building 
to  pay  a  present  existing  indebtedness  could 
never  furnish  material  sofflclent  to  base  a 
charge  of  mechanic's  lien  upon  the  building. 
There  are  cases  named  in  the  statute  where 
materials  are  deemed  to  have  been  furnished 
at  the  Instance  and  request  of  the  owner,  and 
charges  of  Hen  so  created,  but  there  an  entire- 
ly dlfTerent  principle  Is  involved.  We  know 
of  no  case  where  an  assumption  of  a  debt,  or 
an  agreement  to  pay  a  debt,  by  the  owner, 
■wlU  carry  or  create  a  right  of  lien.  Again, 
no  such  contract  Is  sued  upon  In  the  com- 
plaint. The  contract  there  relied  upon  for  re- 
covery Is  one  made  the  contractor  vplth 
plaintiffs  prior  to  the  furnishing  of  the  mate- 
riaL  The  contract  founded  upon  by  the  court 
Is  one  made  by  the  owner  with  plaintiffs,  and 
made  after  the  materials  were  furnished  and 
used  In  the  construction  of  the  building.  As 
to  the  binding  force  and  effect  of  this  promise 
made  by  Wheeler  to  pay  the  sum  of  $104  (by 
reason  of  Its  being  oral  and  probably  with- 
out consideration),  we  refrain  from  deciding. 
We  also  conclude,  by  reason  of  variance  be- 
tween the  complaint  and  the  finding,  which 
ve  have  already  noticed,  that  plalntlflto  are 
not  entitled  to  a  pmonal  Judgment  for  this 
amount. 

The  court  made  a  finding  to  the  effect  that, 
subsequent  to  the  agreement  referred  to 
In  the  above-moitloned  finding,  defendant 
Wheeler  bought  certain  materials  from  plaln- 
tlffii  upon  her  own  account  to  the  amount  of 
fl8.83,  to  be  used,  and  which  were  used,  in 
the  constructlfm  of  the  bnlldiiv,  ud  a  recov- 
ery and  lien  la  also  adjud^  for  this  amonxit 
Bnt,  as  we  have  seen,  the  complfllnt  proceed- 
ed upon  no  Bucta  theory.  No  such  contract,  or 
any  contract  with  defendant,  la  allied  tboe- 
In,  and  the  finding  la  without,  and  not  jnsti' 


fled  by,  the  Issues  made.  Certainly,  upon  a 
Judgment  roll  containing  no  bill  of  excep- 
tions, plaintiffs'  cause  of  action  cannot  be  bet- 
ter proved  than  stated. 

For  the  foregoing  reasons,  the  Judgment  1b 
reversed,  and  the  cause  remanded. 

We  concur:  HARBISON,  J.;  VAN  FLEBT, 

J. 
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EASTBBBBOOE  v.  FABQUHABSON.X 
(No.  15,839.) 
(Supreme  Ck)urt  of  Oalifomia.   Dec.  6,  1885.) 

LlASK— lUFROVBMBKTS  BT  LkSBEB  —  CONTRAOT  BT 

Lbuob  to  Pubcbasr— APPKAISAI.'— Rioht 

TO  iNTBBBBT—UMLiqUIDATBD  ClaIU. 

1.  In  ft  suit  by  a  lessor  to  determine  the 
amount  due  the  lessee  under  a  ieane  providing 
that  the  lessee  should  erect  a  building  on  the 
land,  and  thftt  on  the  last  day  of  the  term  the 
lessor  Bhould  pay  the  lessee  two-thirds  of  its- 
appraised  value;  that  the  appraisal  should  be- 
made  by  three  persons,  two  selected  by  the  par- 
ties, and  the  third  by  such  two,  and  that,  if 
two-thirds  of  the  value  "so  determined"  should 
not  he  paid  on  said  day  the  amount  of  the 
appraisement  should  bear  interest  at  2  per 
cent,  per  month,  compounding  monthly  until 
paid,— It  appeared  that  both  parties  amxrfnted 
appraisers  in  due  time,  bat  that  they  failed  to 
select  a  third,  or  to  agree  on  an  appraisal. 
Eeld,  that  complainant  was  not  chargealile  with 
the  stipulated  interest  on  a  valuation  fixed  by 
the  court. 

2.  A  lease  required  the  lessor  on  the  last 
day  of  the  term  to  nay  the  lessee  two-thirds  of 
the  value  of  a  bnilding  erected  by  the  lessee 
on  the  land,  to  be  fixed  by  three  appraiaeie,  one 
appointed  by  each  party  and  the  third  by  the 
first  two;  and  that,  if  the  two-thirds  "so  deter- 
mined" was  not  paid  on  such  day,  It  should 
bear  interest  at  2  per  cent,  per  month,  com- 
pounding monthly.  Appraisers  were  named  by 
each  party,  but  they  railed  to  appoint  a  third, 
and  no  appraisal  was  made.  Eaa,  in  a  suit  by 
the  lessor  to  determine  the  amount  due  the  les- 
see, that,  since  the  amonnt  was  unliquidated,, 
and  uoascertainable  from  the  contract,  com- 
plainant, who  had  made  no  default  under  the 
contract,  was  not  chargeable  with  legal  interest 
on  the  amount  ascertained  by  the  court  from 
the  date  of  the  expiration  of  the  lease  to  the 
date  of  the  Judgment 

In  bank.  Appeal  ftom  superior  court,  cit7 
and  county  of  San  FranciBco;  A.  A.  Sand^^ 
enOD,  Judge. 

Bill  by  D.  B.  Eaaterbrook  against  David 
Farquharson.  Decree  for  defendant,  and 
plaintiff  appeals.  Modified. 

Haven  &  Haven,  for  appellant.  J.  P. 
Gowder7  and  Robert  Harrison,  for  respond- 
ent. 

HENSHAW,  X  Plaintiff,  as  lessor,  and 
one  Apel,  as  lessee  (to  whose  rights  defend- 
ant succeeded),  ontwed  into  a  contract  of 
lease  which  provided  for  the  erection  of  a 
building  by  the  lessee  upon  the  demiseA 
land,  and  the  payment  by  him  of  a  stipu- 
lated ground  rent  It  further  provided  tbat 
the  lessor,  upon  the  last  di^  of  t3»  turn, 
wotdd  pay  to  the  lessee  two-thirds  of  the 
appraised  value  of  tiie  building,  which  value 
was  to  be  ascertained  and  determined  us 
1  Bebeating  doiled. 
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fcOlows:  "Eacb  party  shall  select  a  dlsliir* 
tereated,  practical  builder  of  good  repute 
and  standing,  residing  and  dolDK  business 
in  said  city  and  county,  and  they  two  ^all 
select  a  real-estate  dealer  In  said  city  and 
county;  the  three  to  appraise  and  determine 
such  value.  Such  selection  shall  be  made 
ten  dO)  days  before  such  term  expires,  and 
a  majority  of  the  three  shall  determine  such 
value.  Eacb  party  shall  pay  one-half  (%)  of 
the  charges  of  said  personB  so  selected.  If 
twD-thlrda  (%)  of  the  value  so  det^mlned 
shall  not  be  paid  on  said  day  (provided  said 
building  shall  tiien  be  standing),  the  amount 
ot  snch  appraisement  shall  draw  and  bear 
Interest  at  the  rate  of  two  (2)  per  cent  ver 
month,  compounding  monthly  until  paid, 
and  shall  be  a  lien  and  incumbrance  upon 
said  demised  premises."  ^e  building  was 
erected  by  defendant,  and  on  the  ai^inted 
day  each  of  the  parties  named  an  appraiser. 
These  two  failed  to  select  the  tiilrd,  and  fall* 
«d  to  agree  upon  the  value  of  the  building. 
Time  passed.  The  premises  were  duly  sur- 
rendered to  idalntlff,  but  no  adjustment  was 
had  of  the  difficulty,  though  communications 
looking  to  this  end  were  had  between  them. 
Finally,  about  six  months  after  the  date  of 
the  expiration  of  the  lease,  plaintiff  went 
Into  court  with  a  complaint  setting  up  the 
facts,  averring  his  readiness  at  all  times  to 
pay  the  defendant  two-thirds  of  the  cash 
value  of  the  building,  asserting  the  Imprac- 
tlcabillty  of  the  scheme  of  appraisement 
contemplated  in  the  lease,  and  asking  the 
court  to  determine  the  value  of  the  building 
at  the  date  of  the  termination  of  the  lease, 
and  to  fix  the  amount  due  from  him  to  de- 
fendant. The  defendant  made  answer  gen- 
erally admitting  the  allegations  of  the  com- 
plaint, but  denied  the  Impracticability  of 
the  method  of  determining  the  value  set 
forth  In  the  lease,  and  averred  that  the  sole 
Impracticability  came  from  the  lack  of  qual- 
ifications of  the  appraiser  selected  by  plain- 
tier.  He  claimed  the  building  to  be  of  the 
value  of  ¥80,000.  The  court,  in  Its  findings, 
did  not  fix  responsibility  for  the  failure  to 
agree  upon  either  the  plaintiff  or  his  ap- 
praiser. It  determined  that  the  value  of  the 
building  at  the  expiration  of  the  lease  was 
$48,000.  two-thirds  of  which  sum  was  de- 
creed to  be  due  defendant  from  plaintiff, 
with  Interest  thereon  at  the  rate  of  2  per 
cent,  per  month,  compounding  monthly, 
from  the  date  of  the  expiration  of  the  lease 
to  the  entry  of  Judgment.  Plaintiff  paid  the 
principal  amount  found  due  by  the  Judg- 
ment, and  appeals  from  that  portion  char- 
ging him  with  interest.  The  questions  pre- 
sented are:  (1)  Is  plaintiff  liable  for  con- 
ventional interest  under  the  terms  of  the 
contract?  (2)  Is  he  llalde  for  Interest  at  the 
1^1  rate? 

1.  Other  covenants  o£  the  lease  provide 
for  interest  at  the  rate  of  2  per  cent,  per 
month,  compounding  monthly,  and  a  consid- 
eration of  them  may  aid  in  the  Intei'preta- 


tlon  of  the  dlqrated  clause.  If  rent  be  un- 
paid when  due,  the  amount  shall  bear  In- 
terest at  the  stipulated  rate,  compounding 
monthly.  If  the  lessor  shall  pay  iiuurance 
premiums,  the  amount  so  paid  shall  bear 
the  conventional  Interest  until  paid,  and  a 
like  provision  Is  found  as  to  payment  by 
the  lessor  of  taxes.  In  each  of  these  cases 
the  Interest  Is  a  compensation  for  the  de- 
tention of  money  as  defined  section  1915 
of  the  Civil  Code,  and  it  is  something  more. 
The  high  rate  exacted  and  the  monthly  com* 
pound  are  designed  to  prevent  default,  and 
to  Insure  a  prompt  performance  of  condi- 
tions, as  well  as  to  penalize  the  dellnauent. 
In  each  case  the  lessee  can  avoid  the  pen- 
alty by  paying  a  known  and  fixed  wount 
at  a  known  and  definite  time.  By  the  cove- 
nant In  dispute  tbe  lessor  did  not  agree  to 
pay  to  the  lessee,  upon  the  last  day  of  the 
tena,  two^hirds  of  the  then  value  If  deterw 
mined,  and.  If  not  determined,  then  the 
amount  when  found  due  to  bear  Interest  at 
the  rate  of  2  per  cent  a  month,  compound- 
ing monthly  until  paid,  from  the  last  day  of 
the  term,  which,  in  effect  was  the  Inter- 
pretation and  decree  of  the  court  What  he 
did  agree  to  pay  was  two-tblnls  of  the  val- 
ue, determined  In  a  specific  way;  and  It  up- 
on the  last  day  of  the  term  he  did  not  pay 
the  sum  "so  determined"  as  Interest  and 
penalty  for  his  default  the  amount  was  to 
bear  the  stipulated  Interest  Every  consid- 
eration points  to  this  as  the  true  interpreta- 
tion of  the  contract.  First  the  contract  It- 
self declares  that  it  Is  the  amount  due  under 
the  appraisement  which  la  to  bear  Interest; 
thus  contemplating  a  breach  and  default 
by  the  lessor  before  the  Interest  begins  to 
run.  Again,  it  Is  quite  reasonable  to  sup- 
pose that  one  might  be  willing  to  lay  him- 
self liable  to  the  penally  of  so  high  a  rate 
tf  InterMt  if  the  liability  for  it  arose  only 
by  his  default  But  It  is  not  easy  to  believe 
that  he  would  agree  to  pay  it  unless  the 
question  of  his  liability  could  be  determined 
by  his  own  conduct  But  under  the  con- 
struction given,  and  without  any  default  on 
his  part  the  lessor  could  nether  prevoit 
the  Interest  from  beginning  to  run  nor  could 
he,  within  any  reasonable  time,  check  its 
accumulation.  Such  are  the  actual  circum- 
stances of  this  case.  It  appears  that  the 
lessor  did  all  that  the  contract  called  upon 
him  to  do,  but  the  appraisement  was  not 
made.  The  record  fixes  no  responsibility 
upon  him  for  the  failure.  He  could  not  pay 
upon  the  appraised  value.  Yet  two-thirds 
of  the  appraised  value  was  what  be  was 
holden  for.  Here,  th^,  he  was  stopped  by 
no  default  of  his  own.  Nor  could  be  make 
a  tender,  for  unless  by  Insi^ration  or  previ- 
sion he  offered  the  exact  amount  of  an  un- 
determined sum,  bis  tender  would  not  avail 
to  stop  Interest.  Patterson  v.  Sharp,  41 
Cal.  133;  Graham  v.  Unden,  50  N.  Y.  547. 
In  short,  plaintiff  was  so  situated  that  he 
could  do  nothing  other  than  he  did  do, 


Digitized  by  Google 


CoL) 


FLICK  0.  BELL. 


813 


vhlch  was  to  ask  ft  conrt  of  equity  to  find 
and  decree  the  sam.  And  we  tblnlc  It  <deftr 
that  he  was  not  liable  tat  conv»itloiial  In- 

tereat  upon  that  sum. 

2.  To  entitle  respondent  to  interest  as 
damages  he  must  bring  himself  within  the 
terms  of  section  3287  of  the  Civil  CkHle. 
That  section  awards  Interest  to  every  per^ 
eon  who  Is  entitled  to  recover  damages,  cer^ 
tain,  or  capable  of  being  made  certain  by 
calcDlation,  where  the  right  of  recovet^  is 
Tested  in  tilm  upon  a  particular  day.  Bat 
damages  are  compensation  for  the  unlaw- 
ful act  or  omlBslon  of  another  (Civ.  Code,  i 
8281),  and,  as  has  been  said,  appellant  had 
been  guilty  of  no  wrong.  Be  went  into 
court  asking  a  settlement  of  his  account 
with  respondent,  and  under  section  1917  of 
the  CiTil  Code  the  sum  bore  intereat  onlr 
from  the  day  of  its  judicial  ascertainment 
When,  at  the  date  of  the  expiration  of  the 
lease,  the  appraisers  bad  failed  to  determine 
the  value  of  the  building,  the  scheme  of  val- 
uation contemplated  by  the  lease  had  come 
to  an  end  so  far  as  to  entitle  the  lessee  to 
seek  the  aid  of  a  court  to  ascertain  the 
amount  due  him  by  the  lessor.  In  such 
an  action  Interest  would  iiave  been  allowed 
only  from  the  date  of  the  judgment.  Civ. 
Code,  8  1917.  The  lessee  failed  to  avail 
hiiaself  of  tbis  right  of  speedy  determina- 
tion and  payment,  and  his  failure  cannot 
be  urged  as  ground  for  the  award  of  inter- 
est in  an  action  which  the  lessor  was  finally 
compelled  to  bring  against  him.  No  useful 
purpose  can  be  subserved  by  a  discussion  of 
the  authoriUes  upon  the  question  of  allow- 
ing Interest  upon  unliquidated  claims.  The 
task  has  been  performed  by  this  court  in 
the  case  of  Cox  r.  McLaughlin,  76  Cal.  60, 
18  Pac.  100.  The  language  there  employed 
in  summarization  is,  mutatis  mutandis,  ap- 
posite to  this  case:  "We  are  not  prepared 
to  say,  in  general  terms,  that  no  Interest  In 
any  case  coo  be  recovered  in  an  action  upon 
contract  for  an  unliquidated  demand.  Mix 
V.  Miller,  57  Cal.  350,  decided  since  the  adop- 
tion of  the  Code,  and  McFaflden  v.  Craw- 
ford, 39  Cal.  602,  decided  previously,  attest 
the  doctrine  that  In  this  stato  interest  is 
allowable  ou  such  demand  under  some  cir- 
cumstances. These  were  cases  in  which  the 
contract  had  been  fully  performed  by  the 
creditors,  the  fruits  thereof  accepted  by  the 
debtors  without  objection,  and  they  were 
clearly  In  default;  and  In  the  latter  case  the 
only  question  was  as  to  value.  But  where, 
as  in  the  case  at  bar,  the  amount  of  these 
services,  their  character  and  value,  can  only 
be  established  by  evidence  In  court,  or  by 
an  accord  between  the  parties,  and  are  not 
susceptible  of  ascertainment,  cither  by  com- 
putation or  by  reference  to  market  values 
or  other  known  standard,  we  are  of  opinion 
plaintiff  Is  not  entitled  to  interest  prior  to 
verdict  or  judgment."  To  the  same  effect 
are  the  cases  of  Brady  v.  Wllcoxson,  44  CaL 
245,  and  Cobum  t.  GoodoU,  72  CaL  49S,  14 
CaLBep.  41-44  P.— SS 


Pac.  190.  But  here,  not  only  Is  the  demand 
unliquidated,  and  unascertalnable  from  the 
face  of  the  contract  or  from  well-established 
market  values,  and  not  only  does  it  require 
process  of  law  for  its  ascertainment,  but  the 
party  against  whom  the  award  is  made  has 
never  been  In  default,  and  finally  has  been 
the  first  to  resort  to  equity  to  the  end  that 
he  might  ascertain  and  pay  the  amount 
justly  due  respondent  For  the  foregoing 
reasons,  the  appeal  is  sustained,  and  the 
judgment  of  the  trial  court  is  ordered  modi- 
fled  by  striking  therefrom  the  portion  ap- 
pealed from  which  awards  Interest  to  re- 
spondent to  the  date  of  the  entry  of  Judg- 
ment 

We  concur:  BBATTY,  O.  X;  TEMPLE, 
J.;  McFARLAND,  X;  GAROUTTB,J.;  VAN 
FLEET,  J.i  HARBISON,  J, 


5C«L  UnrepL  MO 

PLIOK  et  aL  T.  BELL.  <8ae.  11.) 
(Snpreme  Gonit  of  GaUfbnila.  Dee.  6, 1895.) 

PaROI.  LlOITtn— RBTOCATIO!f. 

A  landownt^  orally  granted  B.  a  license 
to  construct  a  reaervoir  and  lay  pipeci  <m  his 
land  to  convey  water  from  a  certain  apring.  la 
conBldcration  that  B.  would  give  him  the  right 
to  use  such  water  In  case  of  fire,  and  would 
BO  construct  the  reservoir  as  to  enable  bim  to 
take  water  therefrom  in  case  of  fire.  Tbcre 
was  no  agreement  as  to  the  time  they  should 
be  maintained.  B.  afterwards  expended  $1,500 
In  imprOTements,  which  were  tued  by  him  and 
such  landowner.  HeU,  that  tiie  lanaowner,  or 
his  grantees  with  actual  notice,  could  revoke 
such  license  only  on  condition  that  the  licensee 
should  be  permitted  to  remove  his  improve- 
meuts,  if  it  could  be  accomplished  without  mar- 
terial  loM,  or,  if  not,  that  the  l^nsor  should 
make  just  compensation  therefor. 

Commlsaltxinn*  ded^n.  DCfpartment  1. 
Appeal  from  anperlor  court,  amOi  GomttT; 
Edward  Sweeny,  Jiidg& 

Action  by  Caii  Flick  and  others  against 
Joseph  B.  Bell  to  enjoin  defendant  from  re- 
moving certain  water  pipes  and  destroying 
a  certain  reaerrtrtr  aUuated  <m  pdalntUCs' 
land,  to  adjudge  that  defendant  bad  no  right 
or  claim  to  snch  pipes  and  reservoir,  and  to 
quiet  plaintlffa'  tlfle  tliereta  From  a  Jndg* 
nxwt  for  defendant  and  fmn  an  order  deny- 
ing their  motion  for  a  new  trial,  plalntlfra 
appeal.  Afflrmed. 

Frank  W.  Smith  and  L.  V.  Hitchcock,  for 
appellants.  Aaron  Bell.  Clay  W.  Taylor, 
and  J.  Ghadbonme,  for  respondent 

HATNES,  C.  This  suit  was  brought  by  ap- 
pellants to  enjoin  the  defendant  from  remov- 
ing certain  water  pipes  and  destroying  a  cer- 
tain reservoir  situate  upon  the  lands  of  ap- 
pellants, and  to  adjudge  that  respMident  has 
no  right  or  claim  to  said  pipes  and  reservoir, 
and  to  quiet  plaintiffs'  title  thereto.  The  an- 
swer of  defendant  alleged  that  In  1890  one 
Samuel  Gruber  was  the  owner  In  fee  and 
In  the  possession  of  the  lands,  described  la 
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the  plaintiffs*  complaint;  that  defendant  then 
desiring  to  conBtruet  said  reservoir  and  lay 
said  pipes  for  the  purpose  of  conyeying  wa- 
ter from  a  certain  spring,  and  using  the 
same  for  power  and  other  usefiJ  purposes, 
upon  respondent's  premises,  in  the  town  of 
Shasta,  applied  to  said  Gruber  for  the  right, 
license,  and  priyilege  to  construct  said  reser- 
voir and  lay  said  pipes  in  and  upon  said 
land;  that  Gniber,  In  consideration  that  the 
defendant  would  give  him  the  right  to  use 
water  from  said  reservoir  In  case  of  fire, 
and  would  so  construct  the  reservoir,  with 
trapdoors  and  openings,  as  to  enable  him  to 
take  water  therefrom  In  case  of  Are,  orally 
granted  defendant  the  right,  license,  and 
privilege  to  construct  said  reservoir  and  lay 
down  said  pipes;  that  defendant  agreed  to 
the  terms  and  conditions  Imposed  by  Gruber, 
and  constructed  said  reservoir  and  laid  said 
pipes,  and  that  said  Gruber  and  defendant 
used  and  continued  to  use  and  enjoy  the  same 
uniutermptedly  imtll  said  Gruber  conveyed 
said  land  to  plaintiffs.  In  August,  1892;  that 
plaintiffs  purchased  said  lands  with  full  and 
actual  notice  and  knowledge  thereof;  that 
defendant  constructed  said  reservoir  and  laid 
said  pipes,  and  that  the  same  belonged  to 
and  were  the  property  of  defendant;  and  that, 
ever  since  the  purchase  and  occupation  of 
Bald  lanas  by  plaintiffs,  defendant  has  con- 
tinued to  use  and  enjoy  said  reservoir  and 
pipes  In  the  same  manner  as  before,  down 
to  the  commencement  of  this  action,  with- 
out objection  and  wttta  the  acquiescence  of 
plaintiffs.  The  answer  further  alleged  that 
plaintiffs  have  never  revoked  said  right,  li- 
cense, and  privilege,  nor  attempted  to  re- 
scind said  agreement  so  made  and  entered 
Into  by  said  Gruber  and  defendant  The  find- 
ings followed  the  allegatloiiB  of  the  answer, 
and  Judgment  was  entered  for  the  defendant 
for  costs.  The  appeal  herdn  1b  by  the  plain- 
tiffs, from  said  Judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial.  The 
errotB  specified  go  to  the  sufficiency  of  the 
evidence  to  sustain  the  findings,  and  to  cer- 
tain alleged  errors  In  the  admission  and  re- 
jection of  testimony,  and  that  the  findings 
do  not  support  the  Judgment 

As  to  the  first  and  second  findings  of  fact, 
It  Is  suflScIeut  to  say  that  the  evidence  la  con- 
flicting, and  these  findings  therefore  cannot 
be  disturbed.  As  to  the  third  finding,  to 
the  effect  that  plaintiffs  had  not  revoked  the 
rights,  privileges,  or  license  granted  by 
Gruber  to  the  defendant,  nor  given  any  no- 
tice of  their  intention  to  do  so,  nor  taken  any 
steps  to  rescind  the  agreement  for  which  said 
rights  and  privileges  were  granted.  It  is  con- 
tended by  appellants  that  the  conveyance  of 
the  lands  by  Gruber  to  the  plaintiffs  was 
a  revocation  of  the  license,  and  that  the  be- 
ginning of  the  present  action  is  evidence  of 
the  revocation  of  any  right,  privilege,  or  li- 
cense existing  prior  thereto;  and  this  find- 
ing, and  the  farther  contrition  on  the  part 
of  tbe  appellanta  that  the  pipe  and  reservoir 


became  part  of  their  land,  and  that  respond- 
ent has  no  right  to  remove  the  same,  present 
the  principal  questions  !n  the  case. 

The  excavation  for  the  reservoir  tn  ques- 
tion was  10x14  feet  and  5  feet  In  depth,  and 
was  walled  up  with  stone  and  cement  From 
the  spring  to  the  reservoir  there  is  abont  2.500 
feet  of  pipe,  part  of  It  1%  Inches,  and  the  re- 
mainder 1^  inches,  in  size;  and  from  the 
reservoir  to  defendant's  place  In  tbe  town  of 
Bhasta,  where  the  wat«r  la  used,  there  Is 
800  or  900  feet  of  irfpe.  At  the  time  the  ex- 
cavation was  commenced,  defendant  supposed 
the  place  selected  was  upon  tbe  town  site. 
Finding  that  he  was  upon  Gruber's  land,  he 
obtained  permission,  as  the  court  found,  to 
proceed  with  and  complete  the  work,  upon 
condition  that  he  would  provide  means  of  ac- 
cess to  the  reservoir,  so  that  ^  case  of  fire. 
Gruber  might  use  the  water.  This  condition 
the  defendant  compiled  with.  At  the  time  tbe 
license  was  giv^  by  Gruber.  the  defend- 
ant had  expended  abont  $100,  and  about 
$1,600  more  was  expended  In  completing  tbe 
work.  There  does  not  appear  to  have  been 
any  agreement  or  understanding  as  to  the 
length  of  time  the  pipe  line  or  reservoir 
should  be  maintained.  That  an  unexecuted 
parol  license  may  be  revoked  by  the  licensor 
at  any  time,  either  expressly,  or  by  a  con- 
veyance of  the  premises  to  be  affected  there- 
by, or  that  his  death  will  so  operate,  Is  clear- 
ly settled;  but  as  to  executed  parol  licenses, 
the  decisions  In  the  different  states  are  not 
only  conflicting,  but  incapable  of  being  rec- 
onciled. One  line  of  cases  holds  that  a 
parol  license  to  be  exercised  upon  tbe  land  of 
another  creates  an  Interest  in  the  land.  Is 
within  the  statute  of  frauds,  and  may  be 
revoked  by  the  licensor  at  any  time,  no  mat- 
tw  whetbor  or  not  the  licensee  has  exercised 
acts  under  the  license,  or  expended  money  In 
reliance  thcrecHU  Anotber  line  of  cases  holds 
that  the  licensor  Is  deemed  to  be  equitably 
estopped  from  revoking  the  license  &fter 
mittlng  the  licensee  to  perform  acts  then- 
under,  or  to  make  expenditures  in  reliance 
upon  the  license.  In  Fllckinger  v.  Shaw,  87 
Gal.  126,  25  Pac.  2G8,  It  was  held  that  an 
executed  license  may  become  an  agreement 
for  a  valuable  consideration,  and  where  the 
revocation  of  the  license  would  operate  as 
a  fraud  upon  the  licensee,  who  has  expended 
money  and  made  Improvements  upon  the 
faith  of  It  equity  will  hold  the  owner  of  the 
land  as  a  trustee  ex  maleflclo,  to  prevent 
such  revocation;  and  In  Grimshaw  v.  Belcher. 
88  Gal.  217,  2G  Pac.  S4,  It  was  held  that  "in 
cases  where  the  revocation  of  the  license 
would  be  a  fraud,  courts  of  equity  give  a 
remedy,  either  by  restraining  a  revocation,  or 
by  construing  the  license  as  an  agreement 
to  give  the  right,  and  compelling  spedflc  per* 
formance";  and  the  following  authoritin 
from  other  states  more  or  less  directly  sup- 
port the  conclusion  reached  in  those  cases: 
Clark  V.  Glldden,  GO  Vt  702,  15  AtL  358: 
Brewing  Co.  t.  Morton,  47  N.  J.  Eq.  158, 
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20  Atl.  286;  Batlroad  Co.  t.  MHchell.  69  Ga. 
114;  Cook  T.  PrUcen,  46  Ga.  331;  Curds  r. 
Water  Co..  20  Or.  34,  23  Pac.  806,  and  25 
Pae.  378;  NowIIn  t.  Wblppte,  120  Ind.  506, 
22  N.  B.  680;  Saucer  t.  Keller,  120  Ind.  476, 
28  N.  B.  1117;  Pierce  t.  Cleland,  133  Pa.  St. 
180,  19  Aa  302;  Lee  T.  McLeod,  12  Nev. 
280.  Coming  to  tbe  caae  before  na,  If  the 
Ucenae  given  by  Omber  to  the  defendant  Is 
revocable  iinc<Hiditi(mall3r,  at  his  pleasore,  or 
ttiat  of  lilB  BncceaatHrs  In  intenat,  and  upon 
such  rerocatlon  tbe  personal  property  placed 
by  defendant  iq>on  the  licensor's  land  be* 
oomes  his  property,  It  f<^ws  that  Omber 
might  hare  revoked  the  license  the  momenc 
the  defendant  had  completed  the  work,  and 
before  he  had  wSojtA  for  a  single  day  the 
£nilt8  of  his  labor  and  the  ezpendttore  of  his 
money.  Sudi  revocatlmi,  followed  as  it  must 
be  (tqxHi  the  tbewy  of  aiqpeUants)  with  the 
absolnte  forfeiture  and  loss  of  defendant's 
labor  and  property,  would  shock  tbe  sense 
of  justice  of  ereiy  right-minded  man,  and 
would  be  a  stain  upon  tbe  admhiistration  of 
Jnstiofc  Nor  la  It  necessary,  in  order  to  do 
justice,  to  hcM  that  tbe  license  given  by  Gru- 
ber  amounted  to  a  grant  of  any  Inta-est  in 
the  land,  nor,  nixni  the  other  hand,  to  hold 
tiiat  the  license  is  not  revocable  at  the  pleas- 
ure of  tbe  licensor;  but  in  such  cases  equity 
may  Impose,  as  a  condition  of  such  revoca- 
tion, that  tbe  licensee  may  remove  his  Im- 
provemoits,  if  that  can  be  accomplished 
-without  material  loss,  or,  if  not  that  the  li- 
censor shall  make  just  compensation  there- 
for, as  the  dreumstances  of  the  case  may  re- 
quire. The  license  given  by  G ruber  having 
beoi  executed  by  the  defendant  at  large  ex- 
pense, the  plaintiffs,  having  porchased  with 
notice  of  tbe  facts,  are  in  no  better  position 
than  Qraber,  who  granted  the  license.  Ttieir 
action  was  not  brought  for  tbe  purpose  of  re- 
vokli^;  the  license  upon  such  terms  as  equity 
might  Impose,  but  for  the  purpose  of  depriv- 
ing tbe  defeitdant,  not  only  of  tbe  use  of 
the  improvements  under  tbe  license,  but  of  all 
right  of  property  In  the  Improvements,  and  of 
appropriating  the  same  to  their  own  use. 
without  compensation  to  the  defendant  The 
evidence  of  Tucker  and  Hocking  was  prop«r< 
ly  admitted,  as  it  tended  to  prove  tbe  fact 
tiiat  a  license  was  given  by  Gruber. 

Appellants'  contention  that  "the  Issue  pre- 
sented by  the  pleadings  as  to  whether  or 
not  the  pipe  and  reservoir  had  been  attached 
to  and  become  a  part  of  tbe  real  estate," 
should  have  been  found  by  the  court,  is  not 
sound.  That  is  a  conclusion  of  law  from  the 
facts,  and  as  such  was  found  by  tbe  court. 
We  find  in  the  record  no  ground  upon  which 
tbe  judgment  and  <H*der  sliould  be  reversed, 
and  advise  that  they  be  affirmed. 

We  concur:  BBITT.  C;  BELCHGB.  a 

PER  CURIAM.  For  tbe  reasons  given  In 
the  forgoing  opinion,  the  judgment  and  or- 
dOT  appealed  from  are  affirmed. 


m  Cai.  ur 

Xn  re  WALKBB'S  ESTATE.  (Sac  34)  t 
(Supreme  Court  of  California.  Dec  10.  1806.) 
ATTsaTATiow  OP  Will— EBRonsoDB  Nahb. 
Where  a  witness,  in  attesting  a  will,  in- 
advertently wrote  the  aurname  of  the  testator 
instead  of  his  own,  there  was  do  sufficient  com- 
pliance with  Civ.  Code,  i  1276.  providing  that 
each  of  the  attesting  witnesses  most  sign  his 
name  at  the  end  ot  the  wilt  McFarland,  Oa- 
routte,  and  Van  Fleet  JJ-i  dissenting. 

In  bank.  Appeal  from  snperlw  court 
Butte  county;  John  C.  Gray,  Judge. 

C.  G.  Warren  and  F.  C.  Lusk,  for  appel- 
lant. Wm.  H.  Schocder  and  Beardan  & 
White,  for  respondent 

HBN^AWt  J.  Appeals  from  the  jod0> 
ment  revoking  the  probate  of  a  will  and 
from  the  coder  denying  a  motion  for  a  new 
trlaL  The  facta  diBcloaed  by  tbe  evidence 
without  ocmflict  an  as  follows:  Tbe  will  ot 
Oslas  Walker,  deceased,  was  written  by  O. 
Q.  Wairen,  the  attorney  at  law  of  tbe  testap 
tor,  and  was  executed  in  the  presence  at  B. 
C.  White  and  0.  O.  Warr«t  who  w«e  re- 
quested by  the  testator  to  attest  as  wit- 
nesees,  its  execntion.  The  requlremrats  of 
tbe  statute  were  complied  with  in  all  re- 
spects saving  that  the  witness  O.  Q.  Wax- 
reu.  In  Boning  hla  name  aa  a  witness  at  the 
eoA  of  the  will.  Inadvertently  wrote  tbe 
name  **C.  O.  Walker,"  thus  employing  his 
own  initials  but  the  testator's  snmam&  Up- 
on this  shovrlng  the  court  revoked  the  pro- 
bate of  the  instrument  and  the  propriety  of 
its  action  in  ao  doing  is  the  sole  queetton 
presented  upon  this  appeaL 

At  the  outset  of  this  consideration  It  is 
proper  to  si^  that  the  right  to  make  testar 
mentary  di^8iti<m  of  property  is  not  an  in- 
herent light  or  a  right  of  citizenship,  nor  la 
it  even  a  right  granted  by  tlie  constitntion. 
It  rests  whoUy  npon  the  legislative  will, 
and  Is  derived  entirely  from  the  statutes. 
In  confming  that  right  the  legislature  has 
seen  fit  to  prescribe  certain  exactions  and 
requirements  looking  to  the  executlm  and 
authentication  of  the  instrument  and  a  oom- 
pllanoe  with  these  requirements  becmnes 
necessary  to  its  exercise.  As  haa  been  said 
(In  re  O'Xell.  01  K.  X.  621):  "WhUe  the 
primary  rule  governing  the  Intra^ffetation  of 
wills  when  admitted  to  probate  recognizes 
and  endeavors  to  carry  out  tbe  intention  of 
the  testator,  that  rule  cannot  be  Invoked  in 
the  construction  of  the  statute  regulating 
their  execution.  In  the  latter  case  courts  do 
not  consider  the  intention  of  the  testator,  but 
that  of  the  legislature."  As  a  prerequisite 
to  the  exercise  of  the  testamentary  right  In 
this  state,  tbe  legislature  has  prescribed  for 
the  execution  and  authentication  of  wills 
such  as  this  the  following  requirements: 
"(1)  It  must  be  subscribed  at  the  end  there- 
of by  the  testator  himself,  or  some  person 
in  bis  presence  and  by  his  direction  must 

1  For  opinion  on  reheating,  see  42  Pae.  1082. 
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subscribe  his  name  thereto.  (2)  The  snb- 
Bcriptlon  must  be  made  in  the  presence  of 
the  attesting  witnesses,  or  be  acknowledged 
by  the  testator  to  them  to  have  been  made 
by  him  or  by  his  anthority.  (3)  The  teetatw 
must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting 
vritnessee  that  the  instrument  Is  his  will. 
And  (4)  there  must  be  two  attesting  wit- 
nesses, each  of  whom  most  sign  his  name 
as  a  witness  at  tlie  end  at  the  will,  at  the 
testator's  request  and  In  bla  presence."  Civ. 
Code,  i  12T6.  It  la  not  for  courts  to  say 
that  these  requirements,  or  any  of  them,  are 
mere  formalities,  which  may  be  waived 
irithout  Iminirlng  the  status  of  the  Instru- 
ment. It  Is  nnt  f  (or  courts  to  say  that  a 
mode  ol  execution  or  anthentleation,  other 
than  that  prescribed  br  law,  subserves  the 
same  purpose,  and  is  equally  efficient  to  vali- 
date the  Instrument  The  le^slatlve  man- 
dates are  supreme,  and  there  Is  no  right  to 
make  testamentary  disposition  except  upon 
compliance  with  those  mandates.  It  may 
be  fre^  conceded  that  the  question  under 
consideration  is  of  a  nature  purely  technical, 
bnt  it  is  to  be  remonbered  that  the  whole 
subject-matter  of  tlie  execution  and  authen- 
tication <tf  wilte  is  technical,  and  nothing 
dse;  and  it  must  not  be  forgotten  that  the 
tectanicatitles  are  those  which  the  lawmak- 
ing power  has  the  right  to  impose^  and  lias 
Imposed,  u^m  the  maker  of  a  wllL 

It  will  be  noted  In  the  Bectt<Hi  of  tbe  Code 
alrave  quoted  that  the  duty  enjoined  upon 
tlie  testator  Is  to  subscribe  the  will,  while 
that  imposed  upon  the  attesting  witnesses  Is 
that  each  must  sign  his  name  as  a  witness. 
HbB  difference  is  ndther  immaterial  nor  ac- 
cidental, A  testator  may  be  Illiterate,  or 
he  may,  by  reason  of  paraly^,  or  other  dis- 
abling cause,  be  incapacitated  from  signing 
his  nave,  and  the  law  has  wisely  and  liber- 
ally provided  for  the  due  execution  of  a 
Will  by  one  so  situated.  It  has  required  of 
him  thit  he  shall  subscribe,  and,  while  the 
word  unquestionably  has  for  one  of  its  slg- 
nilBcntions  the  signing  of  a  name,  It  la  a 
verb  of  comprehendve  meaning.  Any  form 
or  kind  of  underwriting  Is  a  subscription, 
and  generally  It  has  been  held  that  any  mark 
or  writing  by  ttie  testator  meant  by  him  to 
be  his  name,  or  to  take  the  place  of  his  sig- 
nature, or  to  serve  for  his  Identification,  will 
answer  the  requirements  of  a  statute  which 
calls  merely  for  subscription  or  signing.  The 
same  liberality  of  conatructlon  and  Inter- 
pretation has  been  put  by  the  courts  u\)on 
statutes  which  require  the  witnesses  merely 
to  subscribe  or  to  sign.  There  are  thus  nu- 
merous cases  under  such  statute  which 
hold,  in  effect,  that  any  signing  by  which 
alone,  or  by  which  aided  by  parol  evi- 
dence, the  identity  of  the  subscriber  may 
be  ascertained,  substantially  complies  with 
the  statute.  The  case  of  the  appellant  upon 
this  proposition  cannot  be  more  strongly 
Stated  than  In  the  following  extracts  from  the 


learned  work  of  Mr.  Jarman,  discussing  the 
Victorian  wills  act:  "Examining  the  require- 
ments common  to  the  statute  of  frauds  and 
the  wills  act  In  their  order,  the  next  condi- 
tion presicribed  for  the  validity  of  a  win 
Is  that  it  should  be  signed,  which  suggests 
the  Inquiry,  what  amounts  to  a  'signing*  by 
tbe  testator?  It  has  been  decided  that  a 
mark  Is  sufilcient.  and  that  notwithstanding 
the  testator  Is  able  to  write,  and  though  tils 
name  does  not  appear  on  tbe  face  of  the 
will.  A  mark  Iwing  safilcient,  of  course  the 
Initials  of  the  testator's  name  would  also 
suffice.  And  it  would  be  immaterial  that  he 
signed  by  a  wrong  or  assumed  name  (since 
that  name  would  be  taken  as  a  mark),  or 
that  against  the  mark  was  written  a  wrong 
name."  1  Jann.  WlUs  (6th  Ed.)  *T9.  "The 
next  statutory  requisition,  which  Is  common 
to  the  old  and  the  present  law,  is  that  the 
will  be  littested  and  subscribed'  by  the  wit- 
nesses. A  mark  has  l>een  decided  to  be  a 
sufficient  subscription.  •  •  •  The  Initials 
of  the  witnesses  also  amount  to  a  sofflclent 
subscription,  if  placed  for  their  signature  as 
attesting  the  executi(m.  *  *  *  A  witness 
need  not  sign  his  own  name  if  the  name 
actually  subscribed  be  intended  to  represent 
bis  name;  or  a  description  (without  any 
name)  Is  sufficient  If  Intended  to  idmtify  him 
as  a  witness.  *  *  *  In  fact  there  seems  to 
be  no  distinction  In  these  respects  t>etween 
the  word  'sign'  and  'subscribe.'  Any  act. 
therefore,  which,  as  before  noticed,  would  be 
a  good  signature  by  a  testator,  would  be  a 
good  signature  by  a  witness."  Id.  •85,  •86. 
An  examination  of  the  cases  bearing:  upon 
tbe  interpretation  of  the  English  statute 
shows  that  the  text  of  the  learned  author  Is 
fully  supiMried.  The  reasoning  by  wtilch  the 
concluBlons  are  reached  may  be  thus  som- 
marlzed:  To  "subscribe"  is  to  attest  or  give 
consult  or  evidence  knowledge  by  underwrit- 
ing, usually  (but  not  necessarily)  the  name  of 
the  subscribe.  But  the  place  of  the  writing 
la  immaterial,  since  a  still  more  general 
meaning  of  tbe  word  "subscribe"  is  to  at- 
test by  writing,  in  which  definition  the  local- 
ity is  wholly  disregarded.  This  is  the  rea- 
soning of  tbe  leading  English  case  of  Roberts 
V.  Phillips,  4  El.  &  Bl.  450.  To  "sign,"  In 
the  primary  sense  of  the  word,  la  to  make  any 
mark.  To  sign  an  instrument  or  document  te 
to  make  any  mark  upon  It  In  token  of  knowl- 
edge, approval,  acceptance,  or  obligation. 
Tbe  signature  Is  the  ^gn  thus  made  And 
while,  by  long  usage  ard  custom,  "signature" 
has  come  generally  to  mean  the  name  of  a 
person  written  by  himself,  and  thus  to  be 
nearly  an  exact  synonym  of  "autc^rrsph,'* 
that  signification  is  derivative,  and  Is  not 
inherent  In  the  word  itself,  any  more  than  It 
is  In  "autograph."  which  strictly  conveys  no 
more  than  the  Idea  of  a  specimen  of  an  in* 
dividual's  writing.  Any  "mark"  may  be  a 
signature,  and  that  species  of  mark  which 
we  call  a  "cross"  (Independent  of  an  accom- 
panying name)  was  early  used  as  a  signature 
of  assent  and  Indeed  wu  deslfnated  *Vc- 

Digitized  by  VjOOglC 


CoL)  IN  KE  WALKER'S  ESTATE.  &17 


Dum."  WbUe  marfcnnai  bare  become  fewer 
with  the  apread  o£  edncaUou.  tlie  marie  of 
tlie  cross  la  stUI  recognized  by  statute  law 
aa  a  method  of  stgiUng.  Tberefore,  as  the 
wlllB  act  required  only  a  signing  bf  the  tes- 
tator, and  as  this  requirement  of  signing 
only  was  also  found  in  the  statute  of  frauds, 
the  courts  early  decided  not  to  be  bound  by 
any  narow  definition  of  "signing"  or  "slg< 
nature"  as  meaning  the  writing  of  one's 
name,  but  to  give  to  the  word  Its  broadest 
possible  scope  and  significance,  and  thus 
beld  that  any  marlc  or  signature  made  with 
the  intent  to  bhid  the  maker  (in  the  case  of 
the  statute)  or  to  be  a  sign  (In  the  case  of 
wUlB)  should  be  deemed  sufficient  As  the 
English  courts  bad  still  further  obliterated 
from  the  word  "subscription"  the  idea  of 
place  or  locality,  there  was  left  no  measura- 
ble distinction  between  the  requirement  upon 
the  testator  to.  sign  and  ttiat  upon  the  witoeas 
to  subscribe. 

In  the  decisions  this  broad  rule  is  repeated- 
ly asserted.  In  Goods  of  Clarke,  27  Law 
3.  Frob.  18,  the  will  of  an  illiterate  person 
was  executed  by  her  mark,  against  which 
was  written  her  maiden  name  Instead  of 
that  properly  borne  by  her  In  marriage. 
Says  the  court:  "There  Is  enough  to  show 
that  the  will  Is  really  that  of  the  person 
whose  It  proposea  to  be.  Her  mark  at  the 
foot  or  end  of  It  la  a  sufllclent  execution,  and 
what  somebody  else  wrote  against  the  mark 
cannot  rltiate  It"  Xn  Goods  of  Clark,  2 
Curt  Bcc.  329,  the  testator  had  made  his 
mark,  and  requested  the  vicar  to  sign  for 
him,  which  he  did  with  his  own  name,  and 
Dot  that  of  the  deceased.  Says  the  court: 
'The  statute  allows  a  will  to  be  signed  for 
the  testator  by  another  person,  and  does  not 
say  that  the  signature  must  be  In  the  tes- 
tator's name.  Here  this  gentleman,  at  the 
testator's  request,  signed  the  will  for  hfm; 
not  In  the  testator's  name,  but  using  bis  own 
name.  I  incline  to  think  this  la  a  sufficient 
compliance  with  the  act"  In  Goods  of 
Bryce.  Id.  325,  the  testatrix  signed  her  will 
by  a  mark,  her  name  nowhere  appearing. 
Says  the  court:  "Although  the  name  of  the 
testatrix  does  not  appear  upon  the  face  ot  the 
Instrument,  the  affidavit  sufllcieatly  accounts 
for  the  manner  In  which  the  will  was  signed. 
The  statute  does  not  say  that  the  name  of 
the  testator  shall  appear  at  the  foot  of  the 
will.  Tlie  paper  Is  identified  as  being  the 
will  of  the  deceased.  *  *  *  I  am  of  opin- 
ton  that  the  statute  is  sufficiently  compiled 
with."  The  foregoing  cases  deal  with  the 
"signing"  by  the  testator.  Coming  to  the 
subscribing  by  the  witness,  it  is  said  In 
Goods  of  Eyuon.  L.  R.  3  Prob.  &  DIv.  92: 
"No  particular  form  of  attestation  Is  neces- 
sary, but  the  act  done  by  the  witness  must 
be  intended  by  him  to  evidence  his  attesta- 
tion of  the  will.  I  must  find  that  I  can 
draw  an  Inference  from  what  occurred  that 
the  witness  made  a  mark  of  some  kind,  with 
the  Intentitm  to  evidence  his  attestation." 
In  Goods  of  Christian,  2  Rob.  Boc.  110^  It  is 
T>42F.iu>.8— 63 


said:  "The  attesting  witnesses  to  the  so- 
called  'codicil'  have  affixed  their  Initials  only. 
However,  I  have  no  doubt  In  the  matter,  al- 
though I  b^eve  this  Is  the  first  Instance  un- 
der the  act  of  the  witnesses  so  signing.  I 
am  not  aware  that  the  witnesses  can  be  re- 
quired to  sign  their  names.  I  am  of  opinion 
that  tiiere  Is  a  sufficient  subscription  on  their 
parts,  and  therefore  I  decree  probate  as 
prayed."  In  Goods  of  Olllver,  2  Splnks,  S7, 
it  Is  said:  "The  statute  says  the  witnesses 
*staaU  attest  and  subscribe  the  will.'  It  does 
not  say  'shall  write  their  own  names,*  so 
that  a  mark  Is  held  to  be  a  good  subscrip- 
tion." Tiiose  cases  are  quoted  that  there 
may  be  no  room  for  misunderstanding  of  the 
English  decisions  or  of  the  text  of  the  book 
writers.  But,  as  the  matter  is  wholly  statu- 
tory, they  have  no  value  as  authority  unless 
there  be  an  Identic  In  the  statutory  require- 
ments of  this  state  and  England.  But  there 
is  no  such  identity.  Indeed,  our  statute 
seems  to  have  been  drawn  with  the  express 
Intent  to  foreclose  and  shnt  out  the  Interpre- 
tation given  to  the  English  law.  Thus  the 
English  statute  requires  subscription.  That 
word  had  been  Judicially  declared  not  to  have 
reference  to  the  place  of  writing.  Our  stat- 
ute says  that  the  will  shall  be  subscribed 
at  the  end  thereof,  thus  expressly  making 
locally  of  writing  an  dement  of  the  sub- 
scription. English  statute  reqoteed  a 
signing.  As  Inteipreted  by  the  court,  this 
did  not  necessitate  the  signing  of  the  name. 
By  express  language  our  statute  commands 
that  a  witness  shall  sign  his  name  In  Bug- 
kind,  therefore,  a  witness  may  sign  In  any 
one  of  a  multitude  of  ways;  hy  our  law  tals 
signing  is  limited  to  tlie  exivession  of  tala 
name.  The  case  of  Meehan  r.  Bourke,  2 
Bradf.  Sur.  885,  Is  in  no  way  opposed  to, 
but  rather  Is  In  full  accord  with  this  view. 
The  statute  of  New  York,  from  which  ours 
was  taken,  likewise  requires  that  the  wit* 
nesses  should  sign  their  names.  Eliza  Green, 
one  of  the  witnesses  to  the  will  under  con- 
sideration, was  unable  to  write.  Her  name 
was  correctly  written  by  the  doctor,  and  she 
then  made  her  mark  across  it,  and  acknowl- 
edged it  to  be  her  mark  and  signature.  The 
cotirt  said  that  t>efore  the  Revised  Statutes 
a  witness  might  attest  a  will  by  a  mark;  as 
In  this  state  It  may  be  done  under  section  14 
of  the  Civil  Code.  The  opinion  declares: 
"Our  statute  requires  the  witness  to  'sign 
his  name.'  •  •  •  Where  another  person 
writes  the  name  of  the  witness,  and  then  the 
witness  acknowledges  the  signature,— puts  his 
mark  to  it,  his  signum.— he  literally  signs; 
and  what  he  signs  Is  his  name,—!,  e.  he 
signs  his  name,— while  a  mark  alone  [the 
learned  Judge  significantly  adds]  would  not 
be  sufficient"  Yet  a  mark  alone  Is  held  suf- 
ficient under  the  English  statute. 

I  conclude,  therefore,  that  as  our  law  has 
seen  fit  to  prescribe  that  the  testator  shall 
subscribe  his  will  at  the  end  thereof,  so  it  has 
seen  fit  to  require  that  attesting  witnesses 
shall  sign  and  shall  sign  only  in  on^  way,— . 
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that  IB  to  Bay,  by  affixing  their  names.  It 
cannot  be  said  that  some  other  mode  of  sub- 
scription will  answer  the  purpose,  or  sub- 
serve the  statutory  requirement,  when  In 
truth  It  does  not.  As  well  could  It  be  said 
that  the  requirement  of  two  attesting  wit- 
nesses is  not  mandatory,  and  that  thla  will, 
having  been  duly  attested  by  one  witness, 
should  be  admitted  to  probate.  That  the 
overthrowing  of  any  will  works  a  hardship 
upoa  the  devisees  and  legatees  is  obvious; 
but  the  law  Is  no  more  tender  of  their  claims 
than  It  is  of  the  rights  of  the  natural  heirs. 
In  the  absence  of  any  will,  the  law  makes 
a  wise,  liberal,  and  beneficent  distribution  of 
the  dead  man's  estate;  so  wise.  Indeed,  that 
the  policy  of  i>ermltting  wills  at  all  is  often 
gravely  questioned.  When  a  will  Is  proved, 
every  exertion  of  the  court  la  directed  to 
giving  effect  to  the  wishes  of  the  testator 
therein  expressed,  but  in  the  proving  of  the 
Instrument  the  sole  consideration  before  the 
court  Is  whether  or  not  the  legislative  man- 
dates have  been  complied  with.  If  not,  then 
the  law  makes  the  will,  and  it  Is  often  a  bet- 
ter one,  embracing  a  more  equitable  dleposl- 
tion  of  his  property,  than  that  which  the  de- 
ceased attempted  but  failed  to  execute.  The 
JudgnicDt  and  order  appealed  from  are  af- 
firm cU. 

We  rononr:  BEATTY,  C.  J.J  HARBISON. 
J.;  TEMPIiB,  J. 

McPARLAND,  J.  I  dissent  In  my  opin- 
ion there  was  in  this  case  a  sufficient  compli- 
ance with  tlie  fonnalltics  prc8crll>ed  by  the 
Code  for  the  attestation  of  a  will.  It  Is  true 
that  the  right  to  make  testamentary  dlsi)osl- 
tlon  of  property— like  most  other  rights— rests 
ui)on  the  legislative  will;  but  that  legislative 
will  has  been  uniformly  exercised  In  favor  of 
the  right  In  all  English-speaking  countries, 
and  lo  nearly  all  others,  from  time  Immemo- 
rial, BO  that  the  right  has  come  to  be  a  usual, 
well-established,  and  most  important  attribute 
of  ownership.  Therefore,  In  deallug  with  an 
attempt  to  exercise  that  right,  the  gciifrat 
rales  of  construction  should  be  applk^d;  that 
Is,  the  provisions  of  the  Code  "are  to  be  lib- 
erally construed  with  a  view  to  effect  Its  ob- 
jects." The  siguature  of  the  wituess  Wan-en 
in  this  case,  as  shown  beyond  question,  would 
be  held  good  if  any  written  instrument  or  pa- 
per known  to  the  law  were  involved  other 
than  a  will,  and  I  see  no  good  reason  why 
the  same  rule  should  not  apply  here.  To  al- 
low a  will  to  be  defeated  by  the  careless  (or 
Intentional)  misspelling  of  his  name  by  a  ku1>- 
scrlblng  witness  would  lead,  I  fear,  to  great 
abuses.  If  a  man  should  not  have  the  rlglit 
to  make  a  will,  let  the  legislature  take  it 
away;  but,  as  long  as  be  has  It,  let  it  be  pro- 
tected as  other  rights.  I  think  that  the  Judg- 
ment should  be  reversed. 

GAROL'TTE,  J.  I  dlssent  I  do  not  think 
a  man's  testamentary  disposition  of  bis  prop- 
erty should  be  defeated  for  the  reasons  here 
Kiren.   The  arsument  requires  a  too  technical 


analysis  of  terms  and  statutes  In  order  to  ar^ 
rive  at  such  a  result  While  the  right  to  dis- 
pose of  property  by  will  Is  purely  statotory, 
still  It  can  hardly  be  said  to  be  a  mere  matter 
of  legislative  grace,  for  It  has  become  almost 
an  Inalienable  right,  made  so  by  reason  of  Its 
long  practice  and  approval  in  all  civilized  na- 
tions. It  Is  conceded  that  it  the  testator. 
Walker,  had  made  a  like  mistake,  and  signed 
his  name  "Warren,"  It  would  not  have  defeated 
the  will;  but  It  is  now  held  that  the  witness 
Warren  having  made  the  mistake  In  slgnlus 
his  name  "Walker,"  the  will  Is  avoided.  I 
have  no  idea  that  the  legislature,  In  fonnulat- 
ing  the  statute  as  to  the  character  of  the  sig- 
natures, ever  Intended  such  results  to  follow; 
and  t  am  satisfied  it  never  Intended  to  attach 
any  different  meaning  to  the  two  phrases, 
nainely,  "sign  his  name  as  a  witness,"  and 
"subscribed  by  the  testator,"  or  that  the 
lature  ever  intended  to  bar  a  man  from  being 
a  witness  to  a  will  who  was  unable  to  sign 
his  name,  any  more  than  It  Intended  to  bar 
a  man  from  making  his  will  who  was  like- 
wise so  unfortunate.  I  believe  that  for  the  pur- 
poses of  this  statute  the  person's  mark,  prop- 
erly witnessed,  is  his  name;  and  further,  I 
believe  any  name  that  the  party  should  attach 
to  the  will  as  a  witness  is  his  name.  Z  do 
not  think  it  Is  for  a  contestant  of  the  will  to 
say  to  a  witness,  "That  is  not  yotir  narao;" 
and  neither  Is  It  for  the  witness  to  appear  up- 
on the  stand  and  say,  "That  is  not  my  narao." 
If  we  are  to  be  so  technical  In  this  matter, 
the  statute  should  have  said  "true  name." 
The  true  names  of  witnesses  are  often  un- 
known to  the  testator,  and  to  say  that  a  per- 
son could  Intentionally  and  corruptly  sign  a 
false  name  to  a  will  as  a  witness,  and  there- 
by defeat  It  Is  to  go  to  great  lengths.  No 
case  in  the  books  has  ever  gone  that  far. 
to  my  knowledge.  Still  that  doctrine  would 
seem  to  be  declared  by  the  main  opinion  of 
the  court  Id  the  present  case.  A  name  sl^ed 
by  mistake  of  the  witness  la  no  dllfCTent  from 
one  signed  In  fraud.  The  knave  wrote  the 
name  as  his  name,  and  for  the  purposes  in< 
tended  by  the  testator  It  was  his  name.  In 
the  present  case  the  attorney,  as  a  witness, 
unintentionally  wrote  a  name  wblcb  was  not 
his  tme  name,  but  he  Intended  the  writing  to 
be  his  name,  and  he  made  the  wrftlnK  for  his 
name,  and  for  the  purposes  Intended  by  the 
testator;  and  as  to  those  purposes  It  should 
be  hold  to  be  his  name.  If,  one  hour  prerioas 
to  the  signing  of  the  will,  be  bad  concluded 
to  cliange  his  name  to  C.  G.  Walker,  and  bad 
80  signed  It,  or,  for  the  very  purpose  of  con- 
cealing his  true  name,  had  signed  the  will 
"John  Brown."  to  my  mind  the  will  would  be 
legally  witnessed;  and  In  the  present  case  the 
same  conclusion  should  be  declared. 

VAN  FLEET.  J.  I  dissent  from  the  coo-' 
elusion  reached  by  the  majority  of  tiM  conr^ 
and  agree  with  what  te  said  by  Justices  Mc- 
FARI^ND  and  OABOTTTTB.  I  think  by  a 
too  close  adherence  to  the  mere  letter  of  the 
statute  the  court,  In  the  main  (pinion,  Iom 
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Bight  of  the  evident  purpose  Intended  to  be 
subserved  by  tbe  provision  in  question.  When 
the  witness  Warren,  inteuding  in  perfect  good 
faith,  as  Is  conceded,  to  write  his  own  namei 
wrote  his  own  initials,  but  Inadvertently  add- 
ed the  name  of  tbe  testator  instead  of  his 
own,  it  was,  to  all  eeseutlal  intents  and  pur- 
poses, a  signing  of  bis  name  wltliin  the  spirit 
and  Intent  of  tbe  statute,  since  it  met  every 
porpoee  designed  to  be  subserved  there- 
by. And  tbis  view,  In  my  Judgment,  Is  sus- 
tained by  the  case  of  Meebau  v.  Bourke,  2 
Bradf.  Sur.  385,  cited  fn  the  main  opinion. 
There  tbe  name  of  tbe  witness  was  written 
by  another,  and  merely  vis^d  by  the  mark 
o(  tbe  witness  himself,  although  tbe  require- 
ment of  the  statute,  like  our  own,  was  that 
the  witness  should  sign  his  name.  But  it  is 
said  by  the  surrogate,  in  addition  to  the  lan- 
guage quoted  in  the  majority  opinion:  "I 
think  the  requisition  of  the  statute  sufficiently 
complied  with  by  the  name  of  tbe  witness 
being  written  at  the  end  of  tbe  will,  and  the 
witness  putting  his  mark  thereto.  This  con- 
struction meets  tbe  design  of  the  legislature 
in  having  the  name  of  the  witness,  and  ex- 
cluding wills  attested  only  by  marks,  and 
does  not  shut  out  the  attestation  of  wills  hy 
Illiterate  persons,  when  a  penman  can  be 
found  to  record  the  transaction.  I  should 
come  to  any  other  cooclusion  with  regret,  as 
otherwise  I  should  be  compelled  very  fre- 
quently to  reject  wills  attested  by  marksmen, 
tbe  experience  of  this  office  showing  the  mode 
of  execution  to  be  very  common.  But  aside 
from  tbe  consequences,  I  do  not  think  the  rule 
contended  for  justified  by  the  language  of  the 
statute,  or  consistent  with  tbe  distinction 
made  between  a  witness  writing  hla  name 
when  he  has  subscribed  tbe  testator's  name, 
and  t>eing  required  in  ail  other  cases  only  to 
*6lgii  his  name.' "  I  think  the  record  shows  a 
sufficient  compliance  with  the  requirements 
of  the  statute,  and  that  the  deceased  should 
not,  by  any  such  slight  lapse  as  is  here  dis- 
closed, tie  deprived  of  the  right  of  testamen- 
tary disposition  of  his  property. 

Whatever  may  be  our  pei-sonal  views  as  to 
the  provisions  of  tbe  law  for  the  distribution 
of  the  property  of  Intestates,  whether  they 
meet  with  our  approval  or  otherwise  cannot 
affect  our  condderation  here.  The  sole  ques- 
tion is  whether  the  testator,  In  endeavoring 
to  avail  himself  of  tbe  privilege  of  the  law 
to  so  dispose  of  his  estate  as  to  meet  his  own 
cherished  desires,  has  so  far  complied  with 
the  statute  as  to  make  his  purpose  effectual; 
and  this,  I  think,  he  bus  done,  and  that 
the  Judgment  of  the  lower  court  should  be  re- 
versed. 

(January  8,  1806.) 

The  opinion  heretofore  rendered  herein  is 
modified  by  eliminating  from  tbe  paragraph  pre- 
ceding the  judgment  the  first  and  last  seuteucps. 
so  that  the  same  will  read:  "When  a  will  is 
proved^  every  ezerdon  of  the  court  is  directed 
to  ^ving  effect  to  the  wishes  of  the  testator 
therein  ezpresBed,  hut  in  the  proving  of  tbe  'n- 
stmment  the  sole  consideration  before  the  court 
l0  whether  ornot  the  legislative  mandates  have 
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been  complied  with."  As  so  amended  the  peti- 
tion for  a  rehearing  is  denied. 

McFARLAXD,  J.,  GAROUTTE,  X,  and 
VAN  FLEKT,  J.,  Assent  from  the  order  de- 
nying the  petition  for  rehearing. 


110  Cal.  167 

In  re  BEISEL'S  BSTATB.   (No.  15,916.) 
(Supreme  Court  of  California.  Dec.  4,  1886.) 

In  bank. 

On  rehearing.  Modified. 

For  original  opinion,  see  40  Pac.  9GL 

PlilR  CURIAM.  After  rehearing  of  this 
cause,  the  opinion  of  Commissioner  VAN- 
CLIEF  (40  Pac.  961).  heretofore  filed,  is  adopt- 
ed as  the  opinion  of  the  court  down  to  para- 
graph 4,  in  place  of  which  and  of  tbe  judg- 
ment of  tbe  department  the  following  Is  sub- 
stituted: 

4.  Errors  In  tbe  statement  and  settlement 
of  respondent's  account  have  resulted  from 
the  manner  in  which  the  debts  and  credits 
of  the  two  minors  have  been  mingled  with 
each  other  and  with  the  account  of  £^ma 
N.  Belsel.  She  is  not  formally  a  party  to 
the  proceeding,  and  the  court  does  not  ap- 
pear to  have  acquired  jurisdiction  to  make  a 
decree  binding  upon  her.  But  If  she  has 
made  herself  a  party  to  the  settlement,  or 
shall  hereafter  become  a  party,  her  account 
should  be  settled  upon  a  different  basis  from 
that  of  tbe  two  minors.  That  is  to  say,  she 
Is  not  entitled  to  be  credited  with  one-third 
of  tbe  original  $4,007  and  interest,  for  tbe 
reason  that  she  lias  elected  to  take,  and  has 
actually  received  her  third  of  tbe  proceeds 
of  tbe  sale  of  the  bouse  In  which  that  money 
was  Invested. 

As  to  the  two  minors,  the  account  with  each 
should  be  stated  and  settled  separately,  as 
follows: 

The  respondent  In  each  account  should  be 
charged  with  one-thii-d  of  cash: 

Principal    $4,007  00 

Interest    l,iiOU  19 

From  sale  of  persoiinlty. .  $  (HR  0() 
Prom  rents  of  realty   1.1W7  W 

Total   i^2.(>(>.>  00 

Half  of  which  bolouKS  to  minors....    1.302  50 

Making  a  total  of  $T.1*)9  (}!> 

OnD-thini  of  which  Is  $:f..'JOy  81> 

In  each  account  she  should  be  credited 
with: 

One-sixth  of  the  whole  expense  of 
property    $  710  00 

One-half  of  support  of  minors  for  S2 
montba    1,040  00 

Ont'-half  of  family  aUon*nuce  for  two 
years  and  one  month   500  00 

And  one-half  attorney's  fee   SO  00 

$2,300  00 

Besides  this,  in  her  account  with  Oeoi^e 
D.  Beisel  she  should  be  credited  with  $1,218, 
or  whatever  other  sum  or  sums  she  has  paid 
the  guardian  of  his  estate  on  account  of  pro- 
ceeds of  sale  of  house  and  lot  or  otherwise 
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The  judgment  1b  reversed,  and  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  Tlews  herein  expressed. 

219  Gal.  UB 

GRISWOLD  T.  PIERATT.    (No.  15.C68.) 

(Supreme  Court  of  California.   Dec.  8,  1895.) 

Account  iStatbt)  —  Countehclaim  —  Superior 
Court — Juhisdiction. 

1.  An  employer  who,  after  performance  of 
services  by  bti  employ^  under  contract,  asrreea 
to  pay  the  employe,  in  "full  discharge  of  the  con- 
tract and  in  full  aettlement  thereof,"  a  certain 
sum  tor  his  services,  cannot  maintain  an  action 
against  the  employ^  for  damages  caused  by  bis 
negligent  performance  of  the  services,  in  the  ab- 
seQce  of  a  showing  that  the  settlement  was 
fraudulently  procured. 

2.  An  existing  contract,  superseding  one 
previously  made,  cannot,  in  an  action  on  the 
original  contract,  be  pleaded  as  a  counterclaim, 
under  Code  Civ.  Proc.  g  438,  subd.  1,  allowing 
a  cause  of  action  "arismg  out  of  the  transac- 
tion" on  which  plaintiff  bases  his  action,  or  con- 
nected with  the  subject  of  the  action,  to  be  so 
pleaded. 

3.  Const,  art.  6,  S  5,  confers  jurisdiction  on 
the  superior  court  in  all  cases  at  law  in  whidi 
the  demand  amounts  to  $300.  Code  Civ.  Proc. 
i  438,  subd.  2,  provides  that,  In  an  action  on 
contract,  any  other  contract  demand  cxistjug 
when  the  action  is  commenced  may  be  set  up  as 
a  counterclaim.  Held,  that  where  the  contract 
demand  pleaded  in  counterclaim  or  in  a  cross 
complaint  is  for  a  less  sum  than  $300,  and  showa 
that  plflintiffs  action  is  unfounded,  because  the 
contract  on  which  it  is  based  has  been  snper- 
sefled  by  another  contract,  defendant  is  not  en- 
titled to  judgment  on  his  counterclaim  or  cross 
complaint. 

CommissionetB*  decision.  In  bank.  Appeal 
from  superior  conrt;  Sonoma  county;  8.  K. 
Dougherty,  Jndgfe 

Action  by  N.  W.  Griawold  a^lnst  James  8. 
Plemtt  tar  damages  to  fruit  trees  by  n^ll- 
gence  of  defendant  In  budding  them.  From 
an  affirmative  Judgment  for  defendant,  plaln- 
tlflC  appeals.  Modified. 

B.  H.  Wakeman  and  J.  A.  Barham,  for  ap- 
pellant.   Rutletlge  &  Pressley,  for  respondent. 

BRIirr,  C.  Plaintiff  alleged  In  his  com- 
plaint that  he  employed  defendant  to  bud  a 
quantify  of  youug  fruit  trees;  that  defendant 
agreed  to  bud  the  same  in  a  careful  and 
skillful  manner,  and  thereupon  entered  upon 
the  execution  of  the  contract,  and  budded  the 
trees,  but  so  nef:ligently  performed  the  work 
in  certain  specified  particulars  tliat  plaintiff 
suffered  damage  to  the  amount  of  $1,858.50, 
for  which  sum  he  demanded  judgment.  De- 
fendant admitted  In  his  answer  the  fact  of 
his  employment  by  plaintiff,  and  that  he 
budded  thetrees,but  denied  the  alleged  negli- 
gence, aud  averred,  In  substance,  that  any 
damage  to  the  trees  of  plaintiff  arose  from 
the  latter's  mismanagement  in  the  matter. 
Then,  for  a  counterclaim,  defendant  pleaded 
that  plaintiff  agreed  to  pay  him  for  his  serv- 
ices iu  budding  the  trees  as  much  as  such 
services  were  reasonably  worth;  that  he  (the 
defendant)  completed  the  work  on  October 


29,  1892,  and  that  bis  services  were  reasona- 
bly worth  the  snm  of  $240;  that  on  Kovem- 
ber  1,  1892,  the  parties  "had  an  accounting 
and  settlement  of  all  accounts  and  differ- 
ences between  them  In  relation  to  budding 
of  said  trees,  and  nptm  said  settlement,  and 
in  *  *  *  full  discbarge  of  the  said  con- 
tract, and  in  full  settlement  thereof,  the 
plaintiff  agreed  to  pay  to  defendant  on  De- 
cember 1,  1892,  the  sum  of  $100,  and  to  de- 
liver to  defendant  1,125  of  said  budded  trees 
upon  demand";  that  plaintiff  at  the  same 
time  wrote  his  acceptance  of  a  draft  drawn 
by  defendant  on  him  for  said  sum  of  flOO, 
snch  acceptance  by  Its  terms  making  the 
draft  payable  December  1,  1892,  and  also  ex- 
ecuted to  defendant  a  written  promise  to  de- 
liver to  him  said  1,125  trees;  that  defendant 
presented  said  draft  at  maturity  to  plaintiff 
for  payment,  which  was  refused;  that  the 
cost  of  protesting  the  same,  paid  by  bim, 
was  $5;  that  plaintiff  delivered  400  of  the 
trees  only,  and  refused  to  deliver  the  re- 
mainder; and  that  those  undelivered  were 
worth  $87.60;  wherefore  he  prayed  Judgment 
against  plaintiff  for  $192.50,  etc.  He  also 
filed  a  cross  complaint,  alleging  tbe  same 
facts  set  out  In  his  connterclalm,  and  prayed 
thereon  the  same  relief.  After  trial,  the 
court  found  all  the  Issues  in  favor  of  the  de- 
fendant, and  awarded  him  Judgment  against 
plaintiff  for  the  amount  claimed  by  him  (less 
the  sum  of  $5,  cost  of  protest  of  the  draft) 
and  costs  of  the  action.  Plaintiff  appeals 
from  the  Judgment;  and  the  point  made  is 
that  the  facts  pleaded  as  a  counterclaim  are 
Insufficient  for  that  purpose,  because,  as 
claimed,  they  do  not  constitute  a  cause  of 
action  arising  out  of  the  transaction  set  forth 
in  the  complaint  or  connected  with  the  sub- 
ject of  the  action  (Code  Civ.  Proc.  §  43S).  and 
because  the  amount  of  defendant's  demand 
against  plaintiff  Is  less  than  $300,  and  so  not 
within  the  jurisdiction  of  the  superior  court 
On  similar  frrounds,  apparently,  it  Is  also 
maintained  that  the  cross  complaint  Is  In- 
effectual as  such. 

Of  course,  If  the  matters  set  up  by  defend- 
ant constitute  a  cause  of  action  In  his  favor 
properly  cognizable  by  the  superior  court,  rf- 
ther  as  a  counterclaim  or  a  cross  complaint 
In  this  suit,  the  Judgment  must  be  upheld. 
The  transaction  between  the  parties  on  No- 
vember 1,  1892,  by  whioh  the  compensation 
to  be  rendered  defendant  was  fixed  In  money 
and  trees,  and  the  time  of  performance  by 
plaintiff  was  enlarged,  amounted  to  an  agreed 
statement  of  the  account  of  defendant  for 
budding  the  trees  (Balrd  v.  Crank,  98  CaL 
293,  297,  33  Pac.  63);  and  even  something 
further.  It  was  a  new  contract  (Civ.  Code, 
6S  ir>31, 1G07),  for  which  the  orlghial  contract, 
or  the  performance  thereof  by  defendant, 
furnished  the  consideration  (Auzerais  v.  Na- 
glee.  74  Cal.  60,  15  Pac.  371),  and  became.  In 
the  absence  of  legal  lmi>eachment.  In  itself 
an  agreement,  conclurive  on  both  parties, 
that,  as  the  net  result  of  such  performance^ 
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the  defendant  was  entitled  to  receive  the 
compensation  then  fixed.  On  such  new  con- 
tract an  action  would  Ue  In  defendant's  favor 
(Green  v.  Thornton,  96  Cal.  67,  30  Pao.  965), 
and  would  be  properly  brought  on  the  writ- 
ten instruments  then  executed  by  plaintiff 
(Bank  v.  Stone,  59  Cal.  183).  The  original 
contract  was  suspended,  If  not  extinguished. 
Civ.  Code,  §§  1531,  1682,  1697.  The  plaintiff, 
while  the  new  compact  between  himself  and 
defendant  remained  In  force,  could  maintain 
no  action  for  any  breach  of  duty  by  defend- 
ant under  the  former.  Hla  only  proper 
course,  If  such  breach  had  occurred,  was  to 
impeach  the  settlement  by  appropriate  plead- 
ing for  fraud,  accident,  or  mistake.  Green 
V.  Thornton,  96  Cal.  67,  30  Pac.  965.  His 
complaint  here  Is  devoid  of  any  allegation 
for  that  purpose.  Had  defendant  brought 
his  action  on  the  written  instruments  made 
to  him  by  plaintiff,  the  latter  could  not  have 
resisted  recovery  upon  the  ground  of  any 
defect  in  defendant's  performance  of  the  orig- 
inal contract,  unless  by  showing  that  the 
settlement  of  November  1,  1892,  was  induced 
by  fraud  or  mistake.  Walker  v.  Millard,  29 
N.  y.  375;  Thorpe  v.  White,  13  Johns.  53. 
For  like  reasons,  the  defendant  could  main- 
tain no  action  against  plaintiff  for  compen- 
sation under  the  original  contract.  Since  de- 
fendant pleaded  facts  showing  that  the  orig- 
inal contract  was  superseded  by  a  new  obli- 
gation, he  showed  that  neither  party  has  any 
rights  based  upon  it;  and,  as  there  is  no 
cause  of  action  arising  therefrom  in  favor  ot 
plaintiff,  so  there  Is  no  right  of  recoupment 
arising  from  it  in  favor  of  defendant  It 
has  ceased  to  be  a  "transaction"  giving  rise 
to  reciprocal  demands,  so  as  to  be  the  basis 
for  affirmative  relief,  under  subdivision  1, 
S  438,  Code  Civ.  Proc.i  Consequently,  the 
facts  stated  by  defendant,  although  good  as 
a  defense,  were  Insufficient  as  a  counter- 
claim under  that  subdivision.  For  similar 
considerations,  such  facts  were  Improperly 
pleaded  as  a  cross  complaint  by  defendant 
But  they  show  a  cause  of  action  In  his  favor 
"arising  upon  contract";  and  It  Is  a  different 
contract  from  that  described  in  the  plaintiff's 
complaint;  nnd  hence  is  rightly  pleaded  as 
a  counterclaim  under  subdivision  2  of  said 
section  43S,  provided  the  court  had  jurisdic- 
tion to  eutertnln  it 

The  constitution  of  the  state  allows  to  the 
superior  court  jurisdiction  in  all  "cases  at 
law  *  *  *  in  which  the  demand  *  *  * 
amounts  to  three  hundred  dollars."  Article 

I  Code  Civ.  Proc.  §  438:  "The  countLTolaim 
mpntioned  in  the  Inst  sootion  muat  be  one  cx- 
idtinjf  iQ  favor  of  a  defendant  and  aitaingt  a 
I>lnintiff,  lietween  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  (1)  A 
cause  of  actinn  arising  out  of  the  tmnsaction 
set  forth  in  the  complaint  as  the  foundation  of 
the  plaintifE's  claim,  or  connected  with  tlie  sub- 
ject of  Ihc  action;  (2)  in  an  action  arising  upon 
contract;  any  other  cnnso  of  action  also  arising 
npon  fiintrnct  and  existing  at  ttxe  commencement 
of  the  action." 


6,  i  5.  This  court  has  held  that  "the  de- 
mand siroken  of  in  the  constitution  Is  a  de- 
mand for  Judgment  evidenced  by  the  prayer 
of  a  complaint,  and  a  statement  of  facts 
which  can  uphold  the  judgment  prayed  for." 
Derby  v.  Stevens,  64  Cal.  288,  30  Pac.  820. 
Can  It  make  any  difference  in  the  construc- 
tion of  this  provision  that  the  prayer  for 
judgment  and  the  statement  of  facts  occur 
In  a  counterclaim  on  an  Independent  con- 
tract Instead  of  an  original  complaint?  Is 
the  constitution  to  have  one  meaning  as  ap- 
plied to  the  demand  of  a  plaintiff,  and  a  dia- 
metrically opposite  meaning  as  applied  to 
the  demand  of  a  defendant,  In  such  a  case? 
It  is  Incredible  that  the  convention  which 
framed  or  the  people  who  adopted  the  In- 
strument Intended  that  the  limitation  under 
view  should  have  effect  or  not  according  to 
the  relation  to  the  record  occupied  by  the 
litigant  seeking  to  enforce  the  demand.  See 
PIcquet  V.  Cormlck,  Dud.  (Ga.)  21.  In  that 
case  the  court,  speaking  of  a  statute  of  the 
state  of  Georgia  authorizing  various  defenses 
In  an  action,  said;  "This  will  allow  the  plea' 
of  set-off  where  there  exist  mutual  debts; 
but  It  will  not  enlarge  the  Jurisdiction  of  the 
court  and  enable  it  to  take  cognizance  of  a 
debt  or  demand  set  up  by  a  defendant  which  I 
It  would  not  entertain  for  a  plaintiff.  The| 
limitation  must  apply  alike  to  each  party,* 
and  the  court  can  no  more  take  cognizancej 
of  a  cause  for  one  than  for  another  where' 
the  pleadings  themselves  show  the  debt  or| 
demand  not  to  be  within  its  jurisdiction."  | 
Bey<Hid  question,  U  the  defendant  had  com-, 
menced  an  action  on  the  matten  exhibited : 
in  his  set-off,  he  must  hare  done  so  in  an| 
Inferior  court;  and  In  such  action  the  plain-! 
tiff  could  not  have  set  up  any  claim  arising  ^ 
on  contract  In  his  (plaintiff's)  favor,  unless 
below  $300  In  amount  Code  Civ.  Proc.  § 
855;  Maxfleld  v.  Johnson,  30  Cal.  545.  It 
scarcely  seems  probable  that  the  makers  of 
the  law  decdgned  to  provide  In  such  a  case 
that  the  defendant  may  have  the  right  of 
set-off  In  the  saperior  court  merely  because 
he  is  defendant  when.  If  be  had  commenced 
his  action  (as  be  must  have  done  if  he  bad 
commenced  at  all)  In  a  court  having  juris- 
diction of  demands  less  than  $300,  the  plain- 
tiff would  bare  been  debarred  the  like  privi- 
lege. I 
Of  course,  what  Is  here  said  on  the  sub- 
ject of  Jurisdiction  has  no  application  to  the 
couutei-claims  provided  for  in  the  flrat  sub- 
division of  section  438,  C!ode  Civ.  Proc.  The 
amount  of  the  oross  demand  under  that  sub- 
division is  of  no  moment  for  jurisdictional 
purposes.  Our  remarks  are  to  be  under- 
stood as  confined  to  the  unconnected  causes 
of  action  mentioned  in  the  second  subdlvl- 
slon  of  that  section,  and  limited  also  to  cases 
presenting  the  substantial  features  of  the 
present  If  the  setoff,  less  than  $300  In 
amount  exclusive  of  Interest,  held  by  a  de- 
fendant, is  pleaded  by  him  as  purely  f* 
feuslve  matter  In,  leductloa  or  extluffol.  p 
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ment  of  the  claim  of  the  plalntlfl  In  an  ac- 
tion triable  by  the  snperfor  court,  It  may  well 
be  that  the  court  can  properly  entertain  the 
same.  Such  was  the  cage  in  Hart  t.  Oooper, 
47  CaL  77.  It  is  under  the  statute  (Code 
Civ.  Proc.  440),  perhaps,  as  much  a  matter 
of  defense  merely  as  would  be  a  plea  of 
payment  of  a  like  sum.  But  where  a  de- 
fendant in  that  court  shows  by  his  pleading, 
as  in  tUs  instance,  that  the  platntifTs  ac- 
tion, arising  on  contract,  Is  wholly  unfound- 
ed, we  think  it  clear  that  he  cannot  also  set 
up  a  cause  of  action  on  a  different  contract 
as  the  foundation  for  an  afflrmatlre  judg- 
ment against  the  plaintiff,  unless  his  de- 
mand, exclusive  of  Interest,  amounts  to  ¥300. 
The  counterclaim  set  up  In  Webster  v.  Lum- 
ber Co.,  101  C^l.  32G.  35  rac.  871,  seems  to 
hare  been  properly  referable  to  sulxllTision 
1,  (  438,  Ciode  ClT.  Froc.;  and  the  same  is 
probably  true  of  that  mentioned  in  Clark  t. 
Taylor,  91  CaL  S52,  27  Pac.  8fl0.  Nothmg 
is  decided  in  either  of  those  cases  contrary 
to  the  ^ew  here  stated. 

Our  conclusion  Is  reached  with  less  reluc- 
tance because  the  defendant  may  yet  sue  and 
recover  in  the  proper  court  the  sums  due  to 
him  for  breach  of  the  plalntifTs  contract, 
evidenced  by  the  written  instruments  of  No- 
vember 1,  1802.  The  Judgment  should  be 
modified  by  striking  therefrom  the  recovery 
of  fl00.7S,  and  interest  thereon,  allowed  to 
defendant,  and,  as  bo  modified,  the  same 
should  be  affirmed. 

I  concur:    6BLCHER,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  modi- 
fled  by  striking  therefrom  the  recovery  of 
$100.75,  and  interest  thereon,  allowed  to  de- 
fendant, and,  as  so  modified,  the  same  is 
afflnned. 


BAHWELL  V.  SMITH  et  al.    (Sac.  54.) 
(Supreme  Court  of  California.    Dec.  9,  1895.) 

Department  1.  Appeal  from  superior  court, 
Tulnre  county;  W.  A.  Gray,  .Tudpc. 

Action  by  Bahwell  agaisst  Smitli  and  others. 
Piaiutiff  bad  judgmeut,  and  defendants  apx>eal. 
AlHrmed. 

J.  A.  Hannah  and  E.  D.  Miller,  for  np-x^I- 
Innta.  Lamberson  &  MiddlecofF,  for  respond- 
ent. 

PEn  CURIAM.  The  propositions  of  law  In- 
volved in  this  anpeal  nre  the  same  as  tliosp  de- 
termined in  Daw  v.  Nilea.  104  Oal.  106,  37  Pac. 
BTO,  and  upon  tbe  authority  of  that  cose  tbe 
judgment  and  oitler  are  aOinncd. 


110  Cal.  277 

REDFIBLD  et  al.  v.  OAKLAND  CONSOI^ 

IDATED  ST.  RT.  CO.   fNo.  15.942.)  I 
(Supreme  Court  of  Oalifomia.    Dec.  6,  1805.) 

Dbath  bt  Wboitovcl  Act— Pahtibs— Damagrs- 
Mbaborb  —  EXOBSSIVBSEBS  —  ImSTKUCTIDKS  — 

Tbollbt  Compakt— Negliobnce— Evidencb. 
1.  Code  Civ.  Proc.  8  377,  provides  that,  in 
an  action  for  the  death  of  an  adult  by  wrong- 

s  BebearinE  denied,  and  modified.  See  42  Pac 


fal  act,  "such  damages  may  he  given  as  nn<ler 
all  the  circumstances  may  be  just.'*  Held,  that 
in  au  action  by  a  husband,  perKonally  and  as 
guardian  of  his  two  minor  children,  about  12 
years  old,  against  a  street-car  company,  for 
death  of  his  wife,  n  verdict  of  $14>KI0  will  nnt 
bo  set  aside  as  exceBsive  wh(.>re  it  appears  th;it 
tbe  expectation  of  life  of  the  deceased  was  31.S, 
and  ot  the  husband  20.62,  yeuns,  anil  tliat  the 
wife  was  highly  educated  and  competent  to  in- 
struct the  children,  and  was  a  devoted  mother 
and  wife,  and  an  excellent  housekeeper. 

2.  A  requested  instruction.  submitliDg  a 
rule  on  the  measure  of  damages,  is  pn>pi>rty  re- 
fused where,  under  instructions  already  given, 
the  rule  presented  may  he  adopted. 

8.  Under  Code  Civ.  Proc.  S  377.  allowing 
heirs  to  recover  for  the  deuth  of  au  adult  killMl 
by  wrongful  act.  iu  an  action  hy  minors  for  the 
death  of  their  mother,  loss  of  benefits  of  a  pe- 
cuniary value,  which  plaintiffs  would  probably 
have  rectiived  from  their  mother,  had  she  lived 
after  their  arrival  at  majority,  could  be  consid- 
ered in  detprmininp  the  damages. 

4.  The  word  "heirs,"  in  Code  Civ.  Pn>e.  I 
877,  allowing  heirs  to  recover  for  the  death  of 
an  adult  wrongful  act,  includes  all  those 
capable  of  inheriting  from  the  deceased  gener- 
ally, uncontrolled  by  limitation  of  statutes  re- 
lating to  the  distribution  of  community  proper- 
ty, and  hence  includes  minor  cbildreu  of  de- 
ceased. 

5.  Under  Code  Civ.  Proc.  S  377,  allowing 
heirs  to  recover  for  the  death  of  an  ndnlt  by 
wrongful  act,  a  husband,  on  the  death  of  hii 
wife  by  wrongful  act,  may  in  one  action  recover 
personally,  and  as  guardian  ad  litem  of  thnr 
minor  children,  for  her  death. 

6.  In  an  action  against  a  street-railway 
company,  for  death  of  a  passenger,  it  appeared 
that,  in  passing  a  switch  at  the  top  of  an  in- 
cline, the  trolley  had  to  be  adjusted  from  the 
rear  of  the  car;  that  there  was  bat  one  person  in 
charge  of  the  car,  whose  position  was  in  front, 
and  that  he.  without  stopping  the  car,  went 
to  the  rear  end.  adjusted  the  trolley,  and  got 
off  to  run  ahead  to  the  front  end:  and  that 
while  running  he  fell,  and  was  unable  to  over- 
take the  car,  which  finally  jumped  the  track 
and  killed  deceased.  Hetd,  that  defendant  was 
liable. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  conrt,  Alameda  eonnfy; 
P.  W.  Henshaw,  Judge. 

Action  by  Horace  A.  Redfleld,  penionally 
and  as  guardian  of  two  minor  children, 
against  the  Oakland  Consolidated  Street- 
Railway  Compnny,  for  the  death  of  fals  wife 
through  defendant's  negligence.  From  a 
judgment  for  plalntiflTs,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Afflnned. 

Chlckering,  Thomas  &  Gregory.  R.  M. 
Fitzgerald,  and  Carl  H.  Abbott,  for  appel> 
lant    IXall  &  Earl,  for  respondents. 

HATNES,  0.  The  defendant,  the  Oak- 
land Consolidated  Street-Kail  way  Company, 
operated  an  electric  street-car  Hue  between 
the  city  of  Oakland  aud  Mountain  View 
Cemetery.  On  May  6,  ISIKJ,  Adeline  B.  Red- 
fleld aud  her  cbfldrcn,  Lowell  M.  Redfleld 
and  Mattle  A.  Redfleld,  got  upon  one  of  the 
defendant's  cars,  at  or  near  Mountain  View 
Cemetery,  to  return  to  the  city  of  Oakland. 
This  car  was  operated  by  only  one  man,  as 
was  customary  upon  that  line.  The  car  in 
question  had  a  solid  glass  partition  separat- 
ing the  body  of  the  car.  In  which  the  seats 
were,  from  the  platforms  at  each  end,  wblcb 
1063. 
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were  Intended  for  the  motorman;  and  the 
only  way  the  motorman  could  pass  from  one 
end  of  the  car  to  the  other  was  along  the 
step  on  the  outside  of  the  car.  From  the 
cemetery  the  track  runs  towards  the  city,  for 
some  distance,  on  a  practically  level  grade; 
then  ascends  a  grade  to  the  summit  of  a 
hill,  at  a  Bwitt  h,  which  Is  the  highest  point 
of  the  track.  From  thdt  point  the  track  a&- 
scends.  On  the  summit  of  the  hill  the  track 
is  comparatively  straight  for  about  35  feet. 
From  the  switch  the  track  desceuds  at  a 
varying  grade  for  a  distance  of  about  one- 
half  a  mile  to  Booth  street,  and  then  turns 
to  the  right,  or  west  When  the  car  was 
going  up  the  hill  above  mentioned,  the  mo- 
torman, who  was  then  upon  the  front  end  of 
the  car,  jumped  off,  and  got  on  again  at  the 
rear  end  of  the  car,  and  took  hold  of  the 
trolley  rope  to  adjust  the  trolley  around  a 
curve  over  the  switch,  the  car  going  up  the 
hill  slowly.  When  the  switch  was  reached 
the  mutnrman  had  some  trouble  In  iiutting 
the  trolley  on  the  right  wire.  In  attempting 
to  return  to  the  front  platform,  he  fell  to 
the  ground,  and  when  he  got  up  he  was  un- 
able to  catch  the  car,  which  by  this  time 
was  going  down  the  hill.  The  car  ran  down 
the  hill  to  the  curve,  where  It  left  the  track 
and  went  across  the  road  on  one  side,  until 
It  struck  the  gutter,  when  It  righted  Itself 
and  flew  across  a  field  until  it  stopped.  Said 
Adeline  B.  Rcdfield  In  some  way  struck  her 
head  and  fell  off  the  car  after  It  left  the 
track,  and  received  such  Injuries  that  she 
died  therefrom  on  the  20th  day  of  June,  1893. 
This  action  Is  prosecuted  by  her  husband, 
Horace  A.  Rcdfield,  and  her  two  minor  chil- 
dren, for  the  recovery  of  damages.  The  jury 
returned  a  verdict  for  the  sum  of  $14,000, 
upon  which  judgment  was  entered;  and  this 
appeal  Is  from  the  Judgment,  and  also  from 
an  order  denying  the  defendant's  motion  for 
a  new  trial.  The  points  made  by  appellant 
will  be  noticed  substantially  In  the  order  In 
which  they  are  presented  in  Its  brief. 

1.  "The  damages  are  excessive.  The  sum 
of  ?14,000  is  BO  large,  in  view  of  the  law  of 
the  case  and  tlie  instructions  of  the  court, 
that  it  conclusively  appears  to  have  been 
given  under  the  Inlluence  of  passion  or  preju- 
dice." This  action  Is  brought  under  section 
377  of  the  Code  of  Civil  Procedure,  which  is 
as  follows:  "When  the  death  of  a  person, 
not  being  a  minor,  Is  caused  by  the  wrongful 
act  or  neglect  of  another,  his  heirs  or  per- 
sonal representatives  may  maintain  an  ac- 
tion for  damages  against  the  person  causing 
the  death;  or.  If  such  person  be  employed 
by  another  person  who  Is  responsible  for  his 
conduct,  then  also  against  such  other  per- 
son. In  every  action  under  this  and  the  pre- 
ceding section  such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case 
may  be  just."  Appellant's  contention  as  to 
the  true  mode  of  ascertaining  the  amount  of 
damages  to  be  awarded  In  casea  eucta  as  tbU 


Is  stated  in  an  Instruction  requested  by  ap- 
pellant to  be  given  to  the  jury,  as  follows: 
"If  you  find  for  the  plaintiffs,  you  must  find 
In  such  amount  as  shall  to  you  seem  just, 
considering  the  present  worth  of  the  life  of 
the  deceased  to  the  phiintlffs;  that  is  to  say, 
you  must  not  find  any  such  sum  as  would 
produce  a  given  Income  for  the  time  fixed, 
the  principal  remaining  on  hand  at  the  end 
of  that  time,  but  the  present  value  of  such 
principal,— that  Is,  what  It  would  be  worth 
to-day.  It  Is  shown  by  the  American  exjwrl- 
ence  tables  of  mortality  that  a  person  aged 
35  years  would  probably  live  31.8  years  lon- 
ger. You  must  determine  the  present  value 
of  that  life,  and  not  find  any  such  snm  as 
would  produce  a  fixed  Income  for  the  sup- 
posed term  of  life,  and  leave  the  principal 
In  the  hands  of  the  plaintiffs  at  the  expira- 
tion of  that  time;  but  you  must  find  the 
present  value  of  that  amount,  and  render  the 
verdict  accordingly."  Mrs.  Redfield  at  the 
time  of  her  death  was  35  years  of  age,  and 
was  the  wife  of  the  plaintiff  Horace  A.  Red- 
field,  and  the  mother  of  plaintiffs  Lowell  A.' 
Redfield  and  Mattle  A.  Redfield.  Her  ex- 
pectancy of  life  was  31.8  years,  and  the  ex- 
pectancy of  life  of  her  husband  was  29.62 
years.  The  children  were  aged  12  and  11 
years,  respectively.  She  was  an  educated' 
lady,— a  graduate  of  Field's  Seminary.  The 
testimony  shows  that  she  was  competent  to 
give  lessons  and  Instruct  her  children  upon 
the  piano  and  In  vocal  music;  was  a  thor-| 
ough  housekeeper;  did  all  her  own  work; 
made  all  the  clothing,  including  the  trimming 
of  hats  and  bonnets,  for  her  children  and 
herself;  took  pains  In  directing  the  educa- 
tion of  her  children;  cared  for  them  when 
they  were  sick;  and  looked  after  the  com-| 
fort  of  her  husband  as  well.  The  testimony 
further  shows  that  she  was  devoted  to  her 
children,  was  extremely  solicitous  In  regard 
to  their  care,  and  was  constantly  watchful 
of  their  conduct  and  the  training  of  them 
morally,  as  well  as  otherwise.  It  Is  true 
that  In  all  such  cases  It  Is  difficult  to  fix  the 
definite  money  value  of  Uie  services  of  such  a 
wife  and  mother.  Precise  accuracy  In  that  re- 
gard is  not  capable  of  being  attained  either  by 
a  court  or  jury.  In  eleven  states  the  amount 
of  damages  that  can  be  awarded  for  the 
death  of  a  person  is  limited  to  $5,000,  In  one 
state  to  ?7,000,  and  In  eight  states  and  terri- 
tories, including  the  District  of  Columbia,  it 
Is  limited  to  ?10,000.  In  this  state  there  Is 
no  statutory  restriction  or  direction,  except 
the  general  statement  that  "such  damages 
may  be  given  as  under  all  the  circumstances 
may  be  Just"  In  those  states  where  the 
amount  of  the  recovery  is  limited  It  may  or 
It  may  not  happen  that  Just  compensation  is 
made,  Inasmuch  as  circumstances  would  oft- 
en occur  which  would  make  the  maximum 
amount  far  less  than  a  just  compensation. 
It  Is  contended  by  appellant  that  so  many 
states  liavo  determined  that  it  la  wise  to 
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limit  the  amount  that  can  be  recovered  as 
damages,  In  cases  like  the  present,  that  we 
should  look  to  such  limitations,  In  determin- 
ing the  amount  to  be  recoTered,  and  be  gov- 
erned thereby;  bnt  such  statuteswere  in  ex- 
istence long  before  section  377,  Code  Civ. 
Proc.,  was  enacted,  and  this  provision  of  the 
Code  Is  a  direct  determination  of  our  legis- 
lature that  the  policy  adopted  by  other  states 
In  that  regard  should  not  exist  here.  So, 
too,  it  may  be  said  that,  while  such  sum  as 
would  purchase  an  annuity  equal  to  the 
money  value  of  the  life  and  services  of  tb« 
deceased  would  give  an  exact  measure  of  the 
damages  sustained  by  the  survivor  or  sur- 
vivors, the  legislature  has  not  seen  proper 
to  declare  that  to  be  the  measure  of  dam- 
ages in  such  cases,  but  has  determined  to 
leave  the  subject  of  determining  the  amount 
at  large,  with  the  single  restriction  tliat  the 
damages  allowed  should  be  just,  under  all 
the  circumstances  of  the  case.  That,  as  a 
general  rule,  such  questions  can  be  better  d&> 
termlned  by  a  Jury  than  by  the  court,  Is  geb 
orally  conceded,  and  our  statute  has  UuiiL\.Hl 
the  power  of  the  court  over  the  verdicts  of 
Juries  In  such  cases.  Section  057,  Code  Clr. 
Froc.,  provide  that  the  verdict  or  other  de- 
cision may  be  vacated,  and  a  new  trial  grant- 
ed, for  any  of  the  following  causes  material- 
ly affecting  the  substantial  rights  of  such 
party:  <5)  "Excessive  damages  appearing 
to  have  been  given  under  the  Influence  of 
passion  or  prejudice."  In  Morgan  v.  South- 
em  Pac.  Co..  95  CaL  501.  30  Pac.  001.  tbls 
court  said  (page  506,  95  CaL,  and  page  601, 
30  Pac):  "The  amount  of  the  verdict  Is  cer- 
tainly quite  large,— larger  than  we,  if  sitting 
as  a  jury,  would  have  felt  it  our  duty  to 
give.  But  that  consideration  alone  is  not 
sufficient  to  warrant  us  in  disturbing  the  ver- 
dict There  is  no  absolute  rule  in  such  a 
case,  and  about  all  that  can  be  safely  said 
on  the  subject  may  be  found  In  the  opinion 
of  the  court  In  Aldrlch  v.  Palmer,  2i  Cal.  513, 
and  the  cases  there  cited.  The  general  con- 
clusion, as  nearly  as  can  be  formulated,  is 
as  there  stated,  namely,  that  a  verdict  will 
not  be  disturbed,  because  excessive,  unless 
the  amount  of  the  damages  is  obviously  so 
disproportionate  to  the  Injury  proved  as  to 
justify  the  conclusion  tlrnt  the  verdict  is  not 
the  result  of  the  cool  and  dispassionate  dis- 
cretion of  the  jury."  We  are  unable  to  say, 
after  a  careful  review  of  the  testtmou}',  that 
the  damages  awarded  by  the  Jury  "appear 
to  have  been  given  under  the  Influence  of 
passion  or  prejudice,"  and  such  api)ears  to 
have  been  the  conclusion  of  the  learned  trial 
Judge  who  denied  appellant's  motion  for  a 
new  trial.  It  Is  not  necessary  to  review  the 
very  large  number  of  authorities  cited  by  ap- 
pellant as  to  the  mode  of  estimating  the 
value  of  a  life,  since,  If  we  were  to  apply 
that  rule,  we  would  be  compelled  to  place 
ourselves  In  the  position  of  Jurors,  and  pur^ 
sue  an  Independent  investigation  for  the  pur- 


pose of  determining  the  annual  value  to  the 
plaintiffs  of  the  life  of  the  deceased,  and  up- 
on that  basis  determine  the  sum  requlrea  to 
purchase  an  annuity  which  should  equal  the 
annual  value  of  the  life  of  the  deceased. 
This  we  do  not  feel  called  upon  to  do,  at 
least  In  the  absence  of  a  conviction,  based 
upon  all  the  facta  of  the  case,  that  the  Jury 
were  Influenced  by  passion  or  prejudice  in 
fixing  the  amount  of  damages  awarded  the 
plaintiffs. 

2.  Appellant  further  contends  that  the  court 
erred  In  refusing  to  give  the  Instruction  re- 
quested by  appellant,  and  which  is  quoted 
above.  The  Instructions  given  by  the  court 
to  the  Jury  are  veiy  full,  and  cover  every 
point  upon  which  an  Instruction  should  be 
given.  Some  portions  of  the  instructions  giv- 
en will  be  noticed,  in  view  of  the  exception 
taken  by  appellant  to  the  refusal  of  the  court 
to  give  the  instruction  above  referred  to. 
The  court  said:  "Tou  are  to  award  the  ploln- 
tUts  such  damage  as  will  fairly  and  fully 
equal  the  pecuniary  value  to  them  of  the  life 
of  the  wife  and  mother.  In  fixing  the  dam- 
age to  the  bustrand,  you  have  a  right  to  allow 
for  the  loss  of  the  services  of  the  wife,  suffer- 
ed by  him.  If  any,  ^m  the  time  of  the  death 
of  the  wife  to  this  date,  and  also  for  the  value 
of  future  services,  considering  her  age  and 
his  age,  and  the  probable  duration  ot  their 
lives.  In  determining  the  value  of  the  bot- 
Ices  of  the  wife  to  the  husband,  you  are  to 
consider  her  ability  and  willingness  to  per^ 
form  such  services,  and  the  relations  existing 
between  her  and  her  husband,  as  disclosed 
by  the  evidence.  In  other  words,  yon  are  not 
limited,  in  determining  the  value  of  a  wife, 
to  the  estimate  of  the  value  of  similar  serv- 
ices performed  by  a  hired  servant,  but  yon 
are  at  liberty  to  consider  the  value  of  such 
services  In  the  light  of  the  character  of  the 
wife  and  companion  In  which  they  are  per- 
formed. And  so,  In  determining  the  amount 
of  damages  to  the  children,  you  have  a  right 
to  consider  the  value  of  the  nurture  and  In- 
struction, moral  and  physical,  and  Intellectual 
training,  if  any,  which  the  mother  gives  to 
the  children.  *  *  *  If  you  find  a  verdict 
for  plaintiffs,  you  must  award  such  a  lunqt 
sum  for  damages  as  will  fully  compensate  the 
plaintiffs,  both  husband  and  children,  for  the 
pecuniary  value  to  them  of  the  life  of  the 
wife  and  mother.  In  other  words,  you  may 
give  such  damages  as  under  tlie  circumstan- 
ces of  the  case  may  be  just  •  •  •  Sym- 
pathy and  pity  must  not  guide  you  In  yonr 
verdict.  *  •  •  Neither  the  desire  to  help 
plaintiffs  nor  to  punish  the  defendants  should 
be  exercised.  You  are  at  liberty  to  detennlne 
what  pecuniary  loss  the  plahitiffs  suffered  by 
the  death  of  the  deceased,  and  to  find  In  that 
amount,  and  no  greater  amount  •  •  * 
The  measure  of  damages  in  this  case  Is,  as 
we  have  seen,  the  pecuniary  1<hs  suffered 
the  plaintiffs,  without  allowance  for  distress 
of  mind,  sorrow,  or  mental  anguish.   In  this 
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connection,  therefore,  the  plaintiffs,  tbe  tans- 
band  and  the  children  of  the  deceased,  If  en- 
titled  to  recoTer  under  the  erldence,  ehould 
get  what  tbe  deceased  would  haT«  loobably 
contributed  by  her  labor,  Instruction,  train- 
ing, comfort,  society,  and  protection,  to  the 
support  ot  the  plaintUta,  taking  Into  coorider- 
atltm  her  age,  ability,  and  disposition  to  la- 
bor." These  Instructions  fairly  presented  the 
case  to  the  Jury,  and  permitted  them  to  adopt 
the  mode  suggested  by  tbe  defendant's  re- 
qnest  in  determining  tha  amount  of  damages 
wUeh  ataoold  be  allowed  tbe  jdalntlfFa,  and 
raodered  the  giylng  of  tbe  tpedal  Instrnctlon 
requested  unnecMsaiy. 

3.  It  is  contended  that  tbe  court  erred  in 
giving  the  following  instruction:  "The  pecun- 
iary interest  oC  CbUdren  In  the  Ut«s  of  their 
parmts  does  not  necessarily  aid  with  their 
anival  at  the  age  ot  majwlty;  bat  you  may 
ttUaw  for  the  probable  loss  of  any  benefit,  If 
any,  of  a  pecuniary  value*  which  the  child 
would  probably  rec^ve  from  Its  mother  after 
Its  arrival  at  majority.**  This  instruction  was 
given  as  a  part  of  the  general  instruction 
above  quoted.  We  see  no  error  In  this  In- 
struction. Immediately  preceding  the  instruc- 
tion last  above  quoted  the  Jury  were  Instruct- 
ed as  foHows:  "And  so,  in  determining  the 
amount  of  damages  to  the  children,  you  have 
a  right  to  consider  the  value  ot  the  nurture 
and  Instruction,  moral  and  physical,  and  In- 
tellectuol  training,  it  any,  which  the  mother 
gives  to  tbe  children;  and.  In  determining 
such  value,  yon  are  not  limited  to  a  case  of 
similar  services  rendered  by  a  hired  servant, 
but  may  take  Into  consideration  tbe  value  of 
such  services  when  rendered  by  the  mother 
to  her  children,  having  regard  to  the  evidence 
in  this  case,  If  there  be  any,  as  to  the  ability 
and  willingness  of  the  deceased  to  nurture, 
core  for,  train,  and  educate  her  children."  It 
Is  contended,  however,  that  no  special  or  any 
circumstances  were  shown  which  would  oiuse 
the  children  to  depend  upon  their  mother  aft- 
er th^  arrived  at  majority,  or  that  after  that 
time  they  would  suffer  loss  from  her  death. 
It  Is  true  that  the  only  evidence  which  tend- 
ed to  show  an  Injnry  to  the  children  resulting 
from  the  loss  of  the  mother  was  her  care  and 
labor  bestowed  upon  them,  her  education,  her 
character,  her  ability  to  train  and  guide  them, 
and  efforts  for  their  welfare;  and  in  apply- 
ing such  testimony  tiie  Jury  were  authorized 
to  draw  such  conciusitms  there&om  as  thedr 
totelligencc,  exiierlence,  and  observation 
should  Justify.  Nor  are  we  prepared  to  say 
that  her  Intelligent  care  and  assistance  would 
be  less  valuable  to  them  at  the  critical  period 
of  their  lives  when  they  aie  about  to  enter 
or  have  entered  upon  a  more  or  less  distinct 
and  separate  life,  after  attaining  their  majori- 
ty. Besides,  the  statute  docs  not  limit  the 
right  to  prosecute  the  action  or  to  recover 
damages  to  minor  children  or  minor  heirs. 

4.  But  it  Is  contended  by  appellant  that  the 
minor  plaintiffs  are  not  entitled  to  recover 
damages  at  all;  that  section  377,  Code  Civ. 


Proc.,  gives  a  right  of  action  In  such  caaei 
only  to  the  "heirs  or  personal  r^jtresenta- 
tlves,"  and  that  In  this  state,  where  com- 
munity property  Is  recognized,  tbe  husband 
is  the  only  heU*  of  the  wife;  and  that  tho 
damages  recoverable  are  based  entirely  upoE 
such  community  relation.  This  point  was  not 
made  In  the  court  below.  Section  430,  Id., 
q^ecifles  as  one  at  the  grounds  of  demur- 
rer "a  defect  or  misjoinder  of  parUea  plalntif! 
or  defendant";  and  section  434  provides  thai 
If  no  objection  be  taken,  either  by  demurrer 
or  answer,  upon  the  grounds  stated  In  sec- 
tion 430,  tbe  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  only  the  ob- 
jection to  the  Jurisdiction  of  the  court,  anO 
that  the  complaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action.  Noi 
was  any  objection  or  exception  taken  to  evi- 
dence upon  the  trial  tending  to  prove  dam- 
ages sustained  by  tbe  children.  If  the  record 
In  any  manner  presents  the  question.  It  la 
upon  a  goieral  exception  to  certain  instruc- 
tions given  to  the  Jury,  and  which  exceptions 
give  no  bint  of  the  point  now  made,  though 
possibly  broad  enough  to  Include  it  We 
think,  however,  that  appellant  is  mistaken 
in  Ita  c<HistructIon  ot  section  337,  Code  Civ. 
Proc.  The  damages  recoverable  are  not  the 
product  of  the  communis  effort  or  of  com- 
munity accumulations,  nor  does  the  word 
"heirs,"  as  there  used,  refer  to  tiiose  persona 
who  would  succeed  to  the  mcmey  so  recover- 
able if  it  had  been  In  tbe  possession  of  the 
community,  as  ccnnmunity  property,  at  tbe 
time  of  Mrs.  Bedfleld's  death;  but  the  word 
Is  used  In  its  common-law  sense,  and  denotes 
those  who  are  capable  of  inheriting  from  tho 
deceased  person  generally,  and  without  the 
Smltatl<m  resulting  from  statutes  relating  to 
the  distribution  of  community  property.  It  Is 
true  tbat,  under  section  1401  of  the  Civil  Code, 
upon  the  deatb  of  the  wife  the  entire  com- 
munity property,  without  administration,  be- 
longs to  the  surviving  husband  (with  certain 
exceptions  not  affecting  this  question),  but 
tbe  damages  here  sought  to  be  recovered 
arose  uptm  Urs.  Bedfleld's  death,  and  in  con- 
sequence thereof,  and  had  no  existence  prior 
to  her  death;  and  the  husband's  right  to  re- 
cover them  is  not  based  upon  the  siq>po8itlon 
thai  they  were  a  part  of  her  estate  which 
existed  even  a  moment  before  her  death,  but 
his  claim  to  damages  la  for  an  Injury  person- 
al to  himself,  and  not  for  Injuries  Inflicted 
upon  the  wife,  and  which  passed  to  him  un- 
der the  statute  relating  to  the  succession  or 
inheritance  of  property.  Her  personal  repre- 
sentative might  have  maintained  the  action, 
but  In  such  case  the  damages  recovered  would 
not  have  belonged  to  her  estate,  nor  been  lia- 
ble for  her  debts;  and  tbe  same  thin^  would 
be  true  If  tbe  husband  had  died  from  similar 
injuries,  and  tbe  recovery  bad  been  obtained 
by  his  personal  representative.  The  recovery 
Is  for  the  injury  Inflicted  upon  the  plaintiffs 
personally,  and  not  for  injuries  Inflicted  upon 
her;  and  the  word  "heirs"  In  the  statute  la 
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intended  to  limit  the  right  of  recovery  to  a 
class  of  persons  who,  because  of  their  relation 
to  the  deceased,  are  supposed  to  be  injured  by 
her  death.  Tell  v.  Gibson,  66  Cal.  247.  5 
Pac.  223,  and  McFadden  v.  Railway  Co.,  87 
Cal.  467,  25  Pac.  681,  were  actions  to  recover 
damages  for  personal  injuries  to  the  wife  not 
resulting  in  death,  and  have  no  application 
to  the  question  before  us. 

u.  It  Is  also  contended  that  the  verdict  and 
judgment  are  against  law,  in  that  the  judg- 
ment cannot  run  In  favor  of  Horace  A,  Red- 
field  as  an  Individual,  and  also  as  guardian 
ad  litem  of  the  minors.  DIas  v,  Phillips,  59 
Cal.  293,  cited  by  appellant,  has  no  applica- 
tion here.  That  was  an  action  brought  by 
the  plaintiff  as  an  ludlvldual,  and  also  In 
his  cai>acity  as  an  executor.  There  is  no  au- 
ttiority  of  law  for  such  Joinder.  But  here  the 
statute  authorized  the  action  to  be  brought 
by  the  "heirs,"  no  matter  how  many  there 
may  be.  The  fact  that  the  minors  appeared 
by  a  guardian  ad  litem,  as  they  were  com- 
pelled to  do,  does  not  affect  their  Interest  In 
the  Judgment,  nor  vest  any  part  of  or  inter- 
est in  it  In  the  guardian  ad  litem. 
■  6.  It  is  also  contended  "that  the  evidence 
shows  that  the  injury  complained  of  was 
the  result  of  an  unavoidable  accident  and  in- 
evitable casualty,"  and  that,  therefore,  the 
evidence  was  Insufficient  to  Justify  the  ver- 
dict. The  fact  that  in  passing  the  switch  the 
attention  of  one  man  was  required  at  each 
end  of  the  car,  and  that  one  man  could  not  be 
at  both  ends  at  the  same  time,  conclusively 
shows  negligence  on  the  part  of  the  defend- 
ant In  putting  but  one  man  In  charge  of  the 
car  to  perform  both  duties.  Or  If,  on  the 
other  hand,  the  man  in  charge  could  have 
stopped  the  car  by  shutting  off  the  power,  and 
changed  the  trolley  to  the  proper  wire,  it  was 
negligence  for  him  to  leave  the  motor  with 
the  power  on,  and  the  car  in  motion,  to 
go  to  the  other  end  of  the  car  to  adjust  the 
trolley.  The  fall  of  the  motorman  while  at- 
tempting to  return  to  the  front  platform  was 
accidental,  but  it  was  not  accidental  that  but 
one  man  was  put  In  charge  of  the  car  when 
two  were  required,  or  that  the  one  man  did 
not  stop  the  car  to  adjust  the  trolley,  if  the 
adjustment  could  be  made  in  that  way.  The 
fact  that  for  some  months  one  man  had 
operated  the  car  without  accident  does  not 
show  the  absence  of  constant  danger,  while 
the  circumstances  imder  which  the  accident 
occurred  show  that  it  might  have  occurred 
many  times,  and  that  it  was  a  constant  and 
continuing  negligence  to  operate  the  car  with 
but  one  man  in  charge.  We  find  no  ground 
upon  which  the  judgment  and  order  appealed 
from  should  be  reversed,  and  advise  that  they 
be  affirmed. 

1  We  concur:  SEARTjES,  0.;  VANCLIEF,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(56  Kan.  2Q&) 

CITY  OF  BURLINGTON  v.  STOCKWELL. 

(Supreme  Court  of  Kansas.   Dec.  7,  1895.) 
CocRT  OP  Appeals — J ORisnicno'?— Misdemeanor. 

A  judgment  of  the  dirtriet  court  impos- 
ing upon  the  defendant  a  fine  and  costs  for  the 
violation  of  a  city  ordinance  is  a  conviction  for 
a  misdemeanor,  within  the  meaning  of  section 
9  of  chapter  96,  Sees.  Laws  1895,  conferring  ja- 
risdiction  upon  the  courts  of  appeals. 

(Syllabna  by  the  Court.) 

Appeal  from  district  court*  Coffey  connty; 
 ,  Judge. 

John  Stockwell  was  convicted  of  violation 
of  an  ordinance  of  the  city  of  Burllnjrton, 
and  appeals.   Certified  to  court  of  appeals. 

O.  B.  Manchester,  for  appelant  8.  D. 
Weaver,  for  app^lee. 

MARTIN,  C.  J.  The  defendant  was  con- 
victed in  the  police  court  of  the  city  of  Bur- 
lington, under  an  ordinance,  for  keeping 
swine  within  the  city  In  such  a  manner  as 
to  constitute  a  nuisance.  He  appealed  to 
the  district  court,  and  was  again  convicted, 
and  was  adjudged  to  pay  a  fine  of  $5  and  the 
costs  of  prosecution,  taxed  at  ?117.38.  He 
then  appealed  to  this  court.  Soon  after  the 
creation  of  the  courts  of  appeals,  the  case 
was  certified  to  the  court  for  the  Southern 
department.  Eastern  division.  Afterwards, 
on  August  6,  1895,  that  court  returned  the 
case  here,  holding  that  it  bad  no  jurisdic- 
tion.   1  Kan.  App.  — ,  41  Pac.  221. 

Section  9  of  the  act  creating  the  courts  of 
appeals,  being  chapter  96,  Sess.  Laws  1895, 
conferred  upon  them  exclusive  Jurisdiction 
"In  all  cases  of  appeal  from  convictions  for 
misdemeanors  In  the  district  and  other 
courts  of  record."  We  think  that  the  word 
"misdemeanors"  was  here  used  by  the  legis- 
lature in  its  general  sense,  and  not  In  the 
particular  one  employed  In  classifying  of- 
fenses  under  the  laws  of  the  state  in  article 
1  of  the  Code  of  Criminal  Procedure.  Bou- 
vler  says  this  term  is  used  to  express  every 
offense  inferior  to  felony  punishable  by  in- 
dictment or  by  particular  described  proceed- 
ings; and  Blackstone  says  that  in  common 
usage  the  word  "crime"  is  made  to  denote 
offenses  of  a  deeper  and  more  atrocious  dye, 
while  small  faults  and  omissions,  of  less 
consequence,  are  comprised  under  the  gen- 
tler name  of  "misdemeanors."  Violations 
of  valid  city  ordinances  are  certainly  of- 
fenses, although  the  laws  of  the  state  do  not 
directly  prescribe  a  punishment,  which  is  a 
requirement  of  the  definition  of  that  word 
In  section  2  of  the  Criminal  Code.  These 
offenses  against  a  city  are  not  crimes  or  tti- 
onles,  but  are  commonly  classed  as  misde- 
meanors, and  the  procedure  for  the  enforce- 
ment of  city  ordinances  Is  criminal  In  its 
nature.  A  review  must  be  sought  by  the 
defendant  by  apiwal.  A  finding  in  Ids  fa- 
vor ends  the  case,  as  to  htm,  beyond  the 
right  of  appeal  by  the  city,  and  the  other  in- 
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cidents  of  a  criminal  trlql  usually  follow. 
CIt7  of  Burlington  t.  James,  IT  Kan.  221, 
222.  and  cases  dted;  In  re  Itolfa,  30  Kan. 
758,  TOl.  1  Fac.  523.  A  main  purixme  of  the 
creation  of  the  conrts  of  appeals  was  to  aid 
In  the  dlspositloD  of  the  cases  brought  up 
from  the  lower  conrts  for  review,  which  had 
accumulated  to  an  extent  dlsproportloncd  to 
the  working  capacity  of  the  existing  Judicial 
force.  Those  parts  of  the  act  conferring 
Jurisdiction  on  these  new  tribunals  ought, 
therefore,  to  be  eonstrued  llbcraUy,  with  a 
Tiew  to  promote  the  object  in  view.  From 
the  general  tenor  of  the  act  as  to  criminal 
cases.  It  seems  manifest  that  the  legislature 
intended  to  leave  for  this  court  only  felonies 
and  appeals  taken  by  the  state.  This  case 
will  therefore  be  recertified  to  the  proper 
court  of  appeals.  All  the  Justices  concur- 
ring 


(3  Kan.  A.  117) 

MATTHEWSON  t.  SENIOR  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Dec.  4,  1893.) 

APHEAI.— NECKS3ART    pARTI  ES— DISMISS  AL. 

■Where  a  judgment  against  sevpral  par- 
ties is  brought  into  the  court  of  appeals  for  re- 
view, and  it  is  apparent  that  a  modificratioa  or 
reversnt  thereof  will  affect  other  parties,  not 
made  parties  to  the  proceeding  for  a  review,  the 
court  cannot  entertain  the  cane,  and  it  will  be 
dismissed.  Bain  v.  Insurance  Co.  (Kan.  App.) 
40  Pac.  817. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Coffey  county; 
Charles  B.  Graves,  Judge. 

Action  by  R.  8.  Covell  against  Thomas  and 
Eliza  J.  ■\VitHams  and  others.  From  a  Judg- 
ment In  faror  of  Fiaber  &  Senior,  defendant 
Mattbewson  brings  error.  Dismissed. 

Webb  &  Caldwell,  for  plnlntiflf  in  error. 
O.  E.  Manchester,  for  defendants  in  error. 

GOLIQ,  J.  On  July  22,  IROO,  B.  S.  Covell 
brongltt  an  action  in  the  district  court  of 
Coffey  county  upon  a  certain  promissory 
note,  and  for  the  fonylosure  of  a  mortgage 
upon  eerialtt  real  estate  situated  in  said  coun- 
ty. The  petition  In  said  case  named  as  de- 
foidants  Thomas  and  Eltza  J.  Williams,  J. 
It.  flenlor,  Henry  HcFadden,  and  Angell  Mat- 
tbewson &  Co.,  and  alleged  that  the  note  and 
murtgajre  sned  upon  were  executed  and  de- 
livered by  the  defendants  Williams  to  Angell 
Mattbewson,  who  had  transferred  the  same 
to  the  plaintiff.  The  petition  further  alleged 
that  the  defendants  Senior,  McFndden.  and 
Angell  Mattbewson  &  Co.  claimed  some  in- 
terefit  in  the  premises,  and  tliat  whatever 
such  Interest  was.  It  was  Junior  and  inferior 
to  that  of  tlie  plaintiff,  and  asked  for  a  per- 
sonal judgment  against  the  defendants  Wil- 
liams, and  a  foreclosure  an  to  all  defendants. 
Hie  (lefpudant  Senior  filed  his  answer  and 
cross  petition  In  said  rause,  alleging  fhnt  on 
the  0th  day  of  December,  1887,  bis  codcfend- 


ants  executed  and  delivered  to  the  firm  of 
Fisher  &  Senior  their  certain  note  and  mort- 
gage for  $124.90,  which  said  mortgage  was 
given  upon  the  same  real  estate  described  In 
plaintiff's  petition;  that  said  note  and  mort- 
gage were  the  property  of  the  firm  of  FieAier 
&  Senior;  and  asking  tlut  said  Elsher  be 
made  a  party  to  the  action.  The  cross  peti- 
tion further  alleged  that,  after  the  execution 
and  delivery  of  said  mortgage  to  Fisher  & 
Senior,  the  defendants  Williams  conveyed 
raid  premises  to  B.  R.  Van  Meter,  who,  as  a 
part  of  the  purchase  price,  assumed  and 
agreed  to  pay  said  mortgage,  and  that  the 
said  Van  Meter  afterwards  conveyed  said 
premises  to  Angell  Mattbewson,  who  also  as- 
sumed and  agreed  to  pay  said  mortgage;  and 
the  cross  petition  asked  that  said  Van  Meter 
be  made  a  party  to  this  action,  and  for  a 
personal  Judgment  in  favor  of  Fisher  & 
Senior  against  the  defendants  Williams,  Mat- 
tbewson, and  Van  Meter,  and  a  foreclosure 
as  to  all  defendants.  The  defendants  Wil- 
liams also  filed  an  ansn'er  and  cross  petition, 
setting  up  the  same  state  of  facts  as  to  the 
sale  to  Van  Meter  and  Mattbewson,  and  the 
assumption  by  said  parties  of  the  mortgage 
In  question.  The  defendant  Mattbewson  filed 
separate  answers  to  the  cross  petitions  of 
Senior  and  Williams,  denying  the  assumption 
of  said  mortgage,  as  did  also  the  defundaut 
Van  Meter;  and,  the  plaintiff  having  filed 
a  reply  denying  said  ollf^tions  contained  in 
the  answer  and  cross  petitions  of  Williams 
and  Senior,  the  Issues  were  thus  fully  Joined, 
and  the  cause  came  on  for  trial,  both  Fisher 
and  Von  Meter  having  been  mode  parties 
by  the  trial  court;  and  the  court,  liavlng 
heard  the  evidence,  rendered  Judgment  in 
fiivor  of  plaintiff  for  the  amount  of  the  note 
and  Interest  sued  for  by  plaintiff,  and  de- 
creed said  amount  to  be  a  first  lien  uptm  the 
premises  described  In  plaintiff's  mortgage 
and  petition,  but  no  personal  Judgment  upon 
said  Indebtedness  was  rendered  against  tlic 
defendants  Williams.  The  court  also  render- 
ed Judgment  In  favor  of  Fisher  &  Senior,  as 
n^lnst  the  defendants  Mattbewson  and  Wil- 
liams, for  the  amount  due  upon  the  second 
note  and  muitgngc,  and  decreed  said  mort- 
gage to  Fisher  &  Senior  to  be  a  second  lien 
upon  the  pi-emlses  described  in  the  petition, 
and  further  ordered  that  said  real  estate  be 
sold  according  to  law,  and  the  proceeds  ap- 
plied first  to  the  payment  of  costs,  theu  to 
the  debt  due  to  the  plaintiff,  and  then  the 
residue.  If  any,  to  Fisher  &  Senior,  and  any 
remainder  to  Angell  Mattbewson;  and  the 
court  furtlier  decreed  that,  if  the  proceeds 
of  such  sale  should  be  Insuflicicnt  to  satisfy 
the  Judgment  in  favor  of  Fisher  &  Senior, 
they  have  execution  first  against  the  proiwrty 
of  Mattbewson,  and,  In  case  said  dclit  could 
not  be  made  out  of  the  property  of  Matthew- 
son,  then  that  said  Fisher  &  Senior  liave  ex- 
ecution against  the  property  of  the  dofejid- 
ants  Williams.  From  this  onlcr  and  Judg- 
ment In  favor  of  Fisher  &  Senior^  the  defcnd- 
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ant  Angell  Matthewson  brings  the  case  here 
for  review. 

Our  attention  Is  first  directed  to  a  Jurisdic- 
tional question  by  a  motion  to  dismiss  filed 
by  the  defendants  in  error,  based  upon  the 
ground  that  all  the  parties  who  were  and  are 
necessary  parties  to  any  proceeding  to  re- 
verse the  Judgment  complained  of  have  not 
been  brought  Into  this  court,  either  by  service 
at  summons,  or  by  entry  of  api>earance.  The 
,only  parties  who  have  been  made  defendants 
in  tliis  court  are  Fisher  &  Senior.  The  Judg- 
ment complained  of  was  rendered  in  favor 
'of  Fisher  &  Senior,  and  against  Matthewson 
and  WiUlams.  Certainly,  defendants  below, 
iwIlUamB,  are  Interested  to  the  same  extent 
'as  Matthewson  In  a  reversal  of  this  Judg- 
ment; for,  vai&a  the  decree,  if  the  Judg- 
mmt  should  Iw  here  reveraed  as  to  Mat- 
tliewson,  it  would  stiU  remain  bi  force  as  to 
them.  We  consider  tbe  case  clearly  within 
|the  decisions  In  Norton  v.  Wood  (decided 
■July  %  1895,  by  our  supreme  court)  40  Pae. 
!911,  and  Bain  v.  Insurance  Ca  (decided  by 
this  court  June  7, 1885)  Id.  81T.  Tbe  facts  In 
the  case  of  Norton  v.  Wood  w^  almost 
Identical  with  the  facts  in  this  case,  so  for 
as  the  dlCTerencra  which  are  here  complained 
of  are  concerned.  In  that  case  Wood  brought 
an  acticoi  against  Norton  and  William  and 
Henry  Muff  to  recover  Judgment  upon  a 
promissory  note  executed  by  William  Mutf 
In  favor  of  Wood,  and  to  foreclose  a  mon> 
gage  on  real  estate  t^xen  to  secure  same; 
and  the  petition  alleged  tliat.  after  the  ex- 
ecution of  tbe  note  and  mortgage,  WUltam 
Muff  conveyed  the  land  to  Norton  and  Hen- 
ry Muff,  who  assumed  and  agreed  to  pay 
said  mortgage.  Henry  Muff  was  not  served, 
and  Judgment  was  rendered  against  Norton 
'and  William  Muff,  wlio  would  stand  In  the 
same  relation  to  each  other  as  WlUlams  and 
wife  do  In  this  ease  to  Matthewson.  NOTt(m 
presented  his  petition  in  error  to  the  supreme 
'court  for  review,  against  Wood  alone,  and, 
a  motion  being  interposed  to  dismiss  the 
some  because  William  Muff  was  not  made 
a  party,  tlie  said  motion  was  sustained.  In 
tliat  case  the  conrt  say:  "Tlie  Judgment 
against  N(»lon  and  William  Muff  Is  Joint 
If,  after  the  sale  of  the  mortgaged  properly, 
a  balance  should  remain  unpaid,  a  general 
execution  might  be  takoi  out  agiUnst  both 
for  the  collection  of  tbe  reridue.  *  *  *  If 
we  were  to  reverse  the  personal  Judgment, 
and  Norton  should  be  relieved  from  it,  tlie 
whole  weight  of  the  residue  would  be  cast 
upon  William  Muff.  We  cannot  so  sliift  the 
burden  upon  the  latter  in  bis  ainrace.  A 
condition  preced^t  to  snch  a  change  of  re- 
sponsibility order  of  this  comt  is  that  he 
be  brou^  Into  It  as  a  party  In  due  time." 
la  this  case,  should  this  court  reverse  the 
Judgment  In  fbvor  of  Fisher  &  Senior  against 
Matthewson,  It  vrould  still  stand  as  against 
WiUlams  and  wife.  They  are  therefore  nec- 
essarily aftected  by  a  reversal  of  said  Judg- 
ment In  this  court  The  same  doctrine  as  is 


stated  \n  Norton  v.  Wood  Is  also  laid  down 
in  Batai  v.  Insurance  Co.,  supra.  We  liare 
necessarily  examined  the  whole  record  Id  tliis 
case,  and.  If  It  wore  before  us  in  such  a  con< 
dition  as  to  challenge  a  review,  would  be 
compelled  to  say— First,  that  the  court  com- 
mitted no  error  In  permitting  oral  testimony 
to  prove  tbe  assumption  of  the  mortgage; 
second,  as  the  record,  outside  of  the  ca>- 
tiflcato  of  tbe  Judge,  nowhere  ctmtained  a 
statement  that  It  contained  all  tbe  evidencs 
Introduced  in  tbe  trial  of  the  case,  it  is  in- 
sufficient to  present  tbe  question  to  this  court 
that  the  Judgment  Is  not  sustained  by  suf- 
ficient evidence  (Lebold  v.  Bank,  51  Kan. 
381,  32  Pac.  1003);  and,  third,  that  the  Judg- 
ment is  not  contrary  to  law.  However,  tbe 
petition  in  error  must  be  dismissed  for  want 
of  a  necessary  party.  All  the  Justices  eon- 
cnrring. 


(tKan.  A.  171) 

STATE  T.  ZIMMERMAN. 

(Court  of  Appeals  of  KauBas,  Southern  De- 
partment, E.  D.    Dec.  4.  1895.) 

Witness  —  Incompbtbrt  CROBS-BxAMiirATioii  — 

UONCLCHVBHBSS  OF  AlCSWEBS  ON  ADVaBSB 

Party— Assault— GviDBNCB. 
_  1.  It  is  error  to  permit  a  witness  to  be  ex- 
amined on  cross-examiaation  in  r^ard  to  mat- 
ters collateral  to  tbe  main  issne,  and  which 
have  not  been  touched  upon  In  the  direct  ex- 
amination Of  snch  witness. 

2.  Where  a  witness  is  Examined  upon  hfH 
cross-examination  with  rsgard  to  matters  which 
are  immaterial  to  the  issue  in  tbe  esse,  tbe 

Earty  so  examining  the  witness  is  bound  by 
is  answer,  and  cannot  afterwards  be  permit- 
ted to  Introdnce  testimony  in  rebuttal  to  eontim- 
dict  such  statements  of  the  witness. 
(Syllabus  hy  the  Court.) 

Appeal  from  district  court;  GnwCord  comi- 
ty; J.  S.  West  Judge. 

C.  A.  Zimmerman  vras  convicted  of  aaaaidt 
and  battery,  and  appeals.  Beveraed. 

Fuller  ft  Bandolph  and  J.  D.  McdeveriTi 
for  appeUant   W.  H.  MorIb,  tor  the  State. 

COLE,  J.  Tbe  defendant  was  convicted  In 
the  district  court  of  Crawford  county  of  an 
assault  and  battery  alleged  to  have  been  com- 
mitted on  one  Willard  KimlNdL  He  appeals 
to  this  court  upon  the  ground  principally 
that  the  trial  court  permitted  the  Introductton 
of  certain  incompetoiit  evidence  on  the  part 
of  tbe  state  ovor  tbe  objection  of  the  defend- 
ant  the  admission  of  which  was  prejudicial  to 
the  d^endant's  rights.  The  first  objection 
raised  the  defendant  was  to  the  admission 
of  the  details  of  the  assault  as  related  by  the 
prosecuting  witness,  utd  the  testimony  of  Dr. 
Cole  with  reference  to  the  phy^cal  conditloD 
of  the  prosecuting  witness  shortly  after  the 
assanlt  It  appears  that  the  actual  assanit 
was  committed  by  two  sons  of  the  defendant 
and  it  was  not  claimed  b7  the  state  that  tUs 
defendant  participated  therein,  but  It  was 
claimed  tliat  he  was  present,  and  consoitf.: 
thereto,  and  abetted  his  sons  in  the  commis 
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slon  thereof.  The  defendant  now  claime  tbat 
the  evidence  above  referred  to  was  Incompe- 
tent, for  the  reason  that  the  assault  was  ad- 
mitted, and  that  the  evidence  of  the  details, 
ax  well  as  of  the  condition  of  the  defendant 
after  the  commission  thereof,  could  only  have 
a  tendency  to  prejudice  the  jury  against  him. 
This  position  Is  not  correct.  The  defendant 
had  entered  a  plea  of  not  guilty,  and  the 
record  nowhere  discloses  that  any  admission 
was  made  that  an  assault  had  been  committed 
upon  the  prosecuting  witness.  It  was  there- 
fore Incumbent  upon  the  state  to  prove  every 
material  allegation  of  the  complaint,  and  It 
was  perfectly  proper  for  the  court  to  admit 
testimony  tending  to  prove  the  condition  of 
the  prosecuting  witness  as  showing  the  gravi- 
ty of  the  offense. 

The  next  objection  which  is  urged  by  the 
defendant  Is  that  the  court  permitted  the  state 
to  Introduce  npon  rebuttal  the  evidence  of 
John  Sweeny  and  William  Getty,  tending  to 
prove  that  the  defendant  was  present  as  stat- 
ed by  the  prosecuting  witness.  It  Is  claimed 
by  the  defendant  that  this  was  evidence  in 
chief,  and  ought  not  to  have  been  admitted 
at  the  time  It  was,  over  his  objection.  The 
order  of  proof  is  to  a  great  extent  a  matter  of 
discretion  with  the  trial  court.  In  this  case, 
however,  these  two  witnesses  were  not  intro- 
duced for  the  purpose  alleged  by  the  defend- 
ant. The  defendant  was  a  witness  in  his 
own  behalf,  and  testified  that  he  had  not 
seen  his  two  sons  who  committed  the  assault 
from  some  time  in  the  morning  until  supper 
time  on  the  day  in  which  the  assault  was 
committed,  and  the  testimony  of  the  witness 
Sweeny  and  the  witness  Getty  tended  to  ea- 
labllsh  the  fact  that  he  saw  and  conversed 
with  the  two  sons  a  short  time  prior  to  the 
coimnlssioa  of  the  assault.  The  fact  that  this 
evidence  also  tmded  to  prore  that  defendant 
was  present  when  the  assanlt  was  committed 
could  not  make  it  Incompetent  for  the  pm^ 
pose  for  which  it  was  offered. 

The  next  oldectlon  Is  that  the  witness  Wil- 
liam Cochran  was  asked  upon  croes-examlna- 
ttfm  whether  he  bad  not  stated  that  the  Zlm- 
mmnan  bogrs  had  said  at  supper  the  evening 
oiC  tl»  day  of  the  assault  that  they  had  poimd- 
ed  Wniard  Kimball,  and  whether  he  did  not 
tea  one  Henry  Bales  that  he  (the  witness)  and 
the  defendant  stood  by,  and  saw  all  of  the 
flsbt.  The  defendant  claims  that  these  ques- 
tions elldted  evidence  which  was  nelUier  rele- 
vant nor  competent,  but  we  cannot  agree  with 
llie  position  in  this  regard.  The  witness 
William  Cochran  had  testlfled  upon  direct  ex- 
amination that  be  was  present  at  the  house 
<tf  tiw  d^endant  np<m  the  evening  of  Oie  as- 
sault during  the  whole  of  the  time  whoi  tlie 
ftmlly  were  having  supper,  and  that  during 
said  time  the  two  sons  of  the  defendant  who 
committed  the  assaidt  came  In  and  sat  do¥m 
to  nappep,  bat  that  no  ecmveraation  took  place 
as  to  the  assault  at  any  time  during  the  even- 


ing. He  had  also  testlfled  npon  his  direct 
examination  that  the  defendant  and  himself 
were  at  another  place  than  that  where  the 
assault  was  committed  at  the  time  when  It 
was  committed.  It  was  therefore  competent 
to  ask  him  upon  cross-examination  If  he  had 
not  made  statements  of  a  different  character 
outside  of  court. 

We  come  now  to  what  seems  the  most  se- 
rious objection  In  this  case.  The  defendant 
produced  as  a  witness  in  his  behalf  one  Frank 
Cochran,  and  his  testimony  upon  his  direct  ex- 
amination was  directed  wholly  to  the  details 
of  a  trip  talfen  by  himself  and  the  defendant 
upon  the  day  of  the  assault  to  the  town  of 
Hepler,  from  which  place  the  witness  testi- 
fied they  returned  about  6  o'clock.  Upon 
cross-examination  he  was  asked  If  he  did  not 
tell  Mr.  Perkey  that  his  brother.  Wllliami 
Cochran,  had  told  him  that  he,  William  Coch- 
ran, and  the  defendant,  were  present,  and  wit- 
nessed the  assault,  and  upon  being  recalled 
for  further  cross-examination  he  was  asked  if 
he  did  not  tell  Oscar  Long  the  same  In  sub- 
stance. These  questions  were  objected  to 
by  the  defendant  at  the  time,  and  we  can  see 
no  reason  why  the  witness  was  permitted  to 
answer  them.  The  evidence  thus  elicited 
was  not  material  to  the  assault,  and  ought 
not  to  have  been  permitted.  In  connection 
with  this  the  defendant  further  complains  that 
the  state  was  permitted  upon  rebuttal  to  In- 
troduce over  his  objection  the  evidence  of  Mr. 
Perkey  and  Oscar  Long  to  contradict  the  tes- 
timony given  by  Frank  Cochran  In  answer  to 
the  question  above  referred  to.  The  princi- 
ple la  BO  well  settled  as  to  have  become  ele- 
mentary In  Its  nature  that  a  party  Is  bound 
by  the  answers  made  npon  cross-examlnatlott 
on  matters  not  material  to  the  Issue,  and  can- 
not be  permitted  to  Introduce  evidence  for 
the  purpose  of  contradicting  testimony  of 
that  character.  The  court  erred  In  admitting 
the  testlmtmy  of  the  witneases  Perkey  and 
Long,  and  under  all  the  evldmce  In  this  case 
we  are  of  the  <^ilnlon  that  sncli  oror  was 
prejudicial  to  the  rights  ct  the  defendant 

The  defendant  further  complains  that  tbe 
charge  of  the  court  to  the  Jury  was  not  snffl- 
dently  full  for  a  criminal  ease.  Wlifle  ve 
are  tbe  opinion  that  the  court  ml^t  have 
been  more  spedflc,  yet  the  defendant  Is  in  no 
position  to  complain,  as  he  might  have  pr» 
sen  ted  proper  Instructions  of  the  kind  desired 
for  the  coort  to  give;  and  when  this  Is  not 
done  we  cannot  preanme  that  tbe  rights  ot 
tbe  defendant  were  prejudiced  when  the 
charge  which  was  given  correctly  stated  the 
law.  For  tbe  error  In  admttung  the  testi- 
mony of  the  witnesses  Perkey  and  Long,  as 
well  as  permitting  the  witness  Frank  Coch- 
ran to  testify  upon  Immaterial  matters  upon 
cross-examinatkm,  the  Judgment  of  tbe  lower 
court  must  be  reversed,  and  the  cause  re* 
manded  for  a  new  trlaL  It  la  K  <»dered. 
All  the  Judges  coacnrriiut 
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(8  Kan.  A.  154) 

JEFFREYS,     County     Superintendent,  t. 
SCHOOL  DIST.  No.  &4  IN  BOUR- 
BON COUNTY. 

(Court  of  Appeals  of  Kansas,  Sonthetn  Depart- 
ment, E.  D.    D(!C.  4,  1805.) 

ScBOOL  DiBTBicTS  —  Order  07  Fokmatioit  —  Ap- 

FRAL  TO  CODKTV  COHHISSIONERS. 

1.  An  ai9)eal  lies  to  the  board  of  coanty 
commissioners  from  tbe  order  of  the  county 
sunerintendent  refusing  to  fonn  or  alter  a 
school  district. 

2.  The  piovisos  to  paragraph  6581  of  the 
General  Statutes  of  1880  are  intended  to  direct 
the  different  parties  how  to  proceed,  if  the  su- 
perintendent decides  to  form  or  alter  a  district, 
so  that  the  appeal  may  be  taken  and  decided 
before  tbe  district  shall  be  formed  or  altered, 
the  officers  elected,  etc.,  aa  is  provided  In  para- 
graphs 5571.  5572. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Bourbon  county; 
S.  H.  Allen,  Judge. 

Action  by  school  district  No.  M  against  W. 
O.  Jeffreys,  county  superintendent  of  pub- 
lic instruction  of  Bourbon  county,  for  In- 
junction. Tbere  was  a  Judgment  for  plain- 
tiff, and  defendant  bringa  error.  Reversed. 

Humphrey  &  Hudson  and  J.  D.  Hill,  for 
plaintiff  in  eiTor.  A.  A.  Harris  &  Son,  for 
defendant  in  error. 

DENNISON,  J.  This  la  an  action  for  an 
Injunction,  brout;lit  by  said  school  district 
No.  54  against  said  Jeffreys,  as  county  su- 
perintendent, to  restrain  liim  from  proceed- 
ing with  the  formation  of  a  school  district 
from  a  part  of  the  territory  theretofore  In- 
cluded within  the  limits  of  said  district  &4. 
Prior  to  the  commencement  of  this  action  a 
petition  had  been  presented  to  said  superin- 
tendent by  tbe  persons  interested,  asking 
blm  to  form  a  new  school  district  from  such 
territory.  He  refused  to  form  such  district, 
and  some  of  the  parties  who  felt  themselres 
aggrieved  by  such  refusal  appealed  to  the 
board  of  county  commissioners.  The  said 
commlfisioners  reversed  his  decision,  and  or- 
dered him  to  form  such  district.  He  was 
proceeding  to  do  so  when  this  action  was 
brought  to  restrain  him  from  so  doing. 
•  In  the  determination  of  this  case  but  one 
question  is  raised,  and  only  one  question 
needs  to  be  decided.  AVIU  an  appeal  lie  from 
the  refusal  of  the  county  superintendent  to 
form  a  school  district?  If  so,  the  authority 
therefor  must  be  found  tn  paragraph  55S1 
of  the  Geneml  Statutes  of  ISSlt,  which  reads 
as  follows:  "If  in  the  formation  or  altera- 
tion of  or  refusal  to  form  or  alter  school  dis- 
tricts, any  person  or  persons  shall  feel  ag- 
grieved, such  person  or  persons  may  appeal 
to  the  board  of  county  commissioners,  who 
shall  confer  with  the  county  superintendent, 
and  their  action  shall  l>e  final:  provided, 
that  notice  of  such  appeal  sliall  be  served 
on  the  county  supertutendent  witliln  ten 
days  of  the  time  of  pnstlufr  of  the  notit  cs  of 
the  formation  or  alteration  of  such  district; 


such  notice  shall  be  in  writing,  and  shall 
state  fully  the  objections  to  tbe  action  of  the 
county  superintendent,  a  copy  of  which  stmll 
be  filed  with  the  county  clerk,  and  also  with 
the  clerks  of  all  districts  affected  by  such 
alteration:  and  provided,  also,  that  such  ap- 
peal shall  be  heard  and  decided  by  a  ma- 
jority of  tbe  board  of  county  commlssIoD- 
ers  at  their  next  regular  meeting;  and  if 
such  appeal  Is  not  sustained  by  them,  tbe 
county  superintendent  shall  proceed  to  ap- 
point the  time  and  place  for  said  first  dis- 
trict meeting,  which  shall  then  proceed  as 
by  law  required."  It  is  argued  by  the  de- 
fendant in  error  that  the  provisos  to  sold 
paragraph  settle  beyond  question  that  the 
legislature  did  not  Intend  to  allow  an  appeal 
from  a  refusal  to  form  or  alter  a  school  dis- 
trict. If  this  contention  is  correct,  then  a 
portion  of  said  paragraph  must  be  of  no 
force  and  effect.  The  words  "or  refusal  to 
form  or  alter"  are  surplusage  and  Inopera- 
tive. In  fact.  If  this  contention  is  correct, 
nearly  ail  of  said  paragraph  Is  useless  and  a 
repetition,  except  the  proviso  and  the  state- 
ment that  tbe  action  of  the  commissioners  is 
flnaL  Paragraph  5571  provides  that  It  Is 
the  duty  of  the  county  suiJerlntendent  to 
change  school  districts  when  the  Interests 
of  the  inhabitants  require  It,  after  giving^ 
certain  notices,  and  provides  that  any  person 
interested  may  appeal  to  the  board  of  county 
commissioners  from  the  action  of  the  county 
superintendent.  To  give  force  and  effect  to 
all  these  paragraphs,  we  must  hold  that  an 
appeal  lies  from  the  action  of  the  county  su- 
perintendent, either  in  forming  or  altering, 
or  In  refusing  to  form  or  alter,  school  dis- 
tricts, and  that  the  provisos  to  paragraph 
5581  are  Intended  to  direct  the  different  par- 
ties how  to  proceed,  If  the  superintendent  de- 
cides to  form  or  alter  a  district,  so  that  the 
apijeal  may  be  taken  and  decided  before  the 
district  sliall  be  formed,  the  officers  thereof 
elected,  etc.,  as  Is  provided  In  paragraphs 
5571,  5572.  The  Judgment  of  the  court  be- 
low is  reversed  and  the  case  remanded,  with 
instructions  to  the  district  court  to  refuse 
the  injunction.   All  the  Judges  concurring. 


(3  Kan.  A_  IMt 

FIRST  NAT.  BANK  OP  GIRARD  v.  CRAIG. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.   Dec.  4,  lSi)5.) 

Collections— Bakkbk  Liable  for  His  Aqent. 

1.  Where  tlie  owner  of  a  note  places  it  in 
a  bank  for  collection,  without  any  understand- 
ing or  instmctions  other  than,  "when  due, 
plennp  collect,  and  apply  proceeds  to  my  paper," 
and  tlio  said  bank  voluntarily  selects  a  jierson 
to  present  said  note  at  the  place  named  there- 
in, and  di'mand  and  receive  payment  thereon, 
and  »)iid  person  so  selected  does  collect  the 
amount  due  upon  said  note,  Md,  that  the  per- 
son HO  selected  is  the  agent  of  the  bank  Ri>icci- 
itig  him;  that  the  Knid  bank  mtuit  l>e  coiisiden-d 
nx  Iiaving  <'itllectt>d  snid  note;  and  that  said 
iHitik  is  liable  to  said  owner  for  the  amount  so 
collected. 
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2.  If  the  same  state  of  facts  exist,  a  banker 
who  takeB  a  note  for  collection  n&sumcB  the 
ume  liability  as  an  attorney  at  law  does. 
(Syllabna  by  the  Court.) 

Error  from  dlBtxlct  court,  Orawford  coun- 
ty; S.  H.  Allen,  Judge. 

Action  by  H.  Q.  Craig  Against  the  First 
National  Bank  of  Glrard.  Judgment  for 
plaintiff.    Defendant  brings  error.  Affirmed. 

Fuller  &  Randolph,  for  plalnttCC  In  error. 
3.  Q.  Stratton,  for  defendant  In  error. 

DENNISOX.  J.  The  facts,  as  shown  hj 
the  record  in  this  case,  are  briefly  stated  as 
follows:  On  January  6,  1889,  the  defend- 
ant In  error,  Craig,  was  Indebted  to  the 
plaintiff  In  error  in  the  sum  of  $800,  and  ap- 
Idied  to  thm  by  letter  for  an  additional  loan 
of  970a  He  Inclosed  in  said  lettw  a  note, 
with  the  following  Instructifflu:  "1  send 
yoOt  as  partial  collateral,  a  note  secured 
by  chattel  mortgage  for  ¥432.25,  due  Febru- 
ary 16,  1880.  When  due,  please  collect,  and 
apply  proceeda  to  my  paper.  [Signed]  H. 
O.  Craig."  Its  receipt  was  acknowledged 
in  the  following  letter:  "First  National 
Bank,  Glrard,  Kansas.  Jan.  9^  1880.  H.  O. 
CnAg,  Esq.,  Walnut,  Kansaa-Sir:  Yours  of 
the  5th  Inst  rec^red,  with  note  of  George 
Hill  for  $432.25,  for  collection,  and  to  be 
credited  on  your  note  to  us.  Inclose  you 
blank  note  for  9T00JD0  for  your  dgnature, 
and  return  to  us.  Xours,  J.  T.  Leonard, 
Gash."  A  copy  of  said  note  is  as  follows: 
"$432.25.  Walnut,  Kansas,  Aug.  16,  1888. 
Six  months  after  date,  for  Talue  received,  I, 
as  principal,  promise  to  pay  to  the  order  of 
H.  O.  CnOg,  at  the  Bank  of  Walnut,  Kansas, 
fonr  hundred  and  thirty-two  'V  dollars, 
with  Interest  thereon  at  the  rate  of  12  per 
cent.  Iter  annum  from  maturity.  The  dzaw- 
ers,  Indorsers,  and  guarantors  seTerally  waive 
presentment  for  payment,  protest,  or  noUce 
of  protest  of  nonpayment  of  this  note.  Ap- 
praisement waived.  Gewge  Hill.  This  note 
secured  by  a  chattel  mortgage,  even  date, 
due  Feby.  16,  '8a  No.  19,T85."  And  It  Is  In- 
dorsed upon  the  back  as  follows:  "Pay 
First  National  Bank  of  Oixard  or  order.  H. 
G.  Ctaag."  'Tay  J.  V.  Pierce,  Pt,  or  order, 
for  collection,  account  of  First  National 
Bank,  Glrard,  Kansas.  J.  T.  Leonard,  Caab." 
Shortly  before  the  maturl^  of  the  note,  the 
plalntlfl  in  error  made  the  last  Indozaement 
on  said  note,  and  sent  the  same  to  J.  Y. 
Pierce.  Pres.  of  the  Bank  of  Walnut,  Kansas, 
for  collection.  The  note  was  paid  by  Hill, 
the  maker,  on  the  10th  of  February,  1880, 
and  on  the  next  day  the  Bank  of  Walnut 
failed,  and  neither  the  said  J.  V.  Pierce  nor 
the  Bank  of  Walnut  has  ever  paid  the  plain- 
tiff in  error,  or  any  one  else,  the  amoimt  col- 
lected from  Hill,  nor  any  part  thereof.  The 
case  was  tried  by  the  court  without  a  Jury, 
and  Its  findings  of  fact  and  conclusions  of 
law  are  fully  set  out  in  the  following  Jour^ 
nal  entry,  to  wit  (omitting  titlej:  "Journal 


Entry.  Now,  on  this  day,  this  cause  came 
on  for  decision  and  Judgment  on  the  evl- 
dence  and  arguments  heretofore  submitted; 
and  the  court,  after  cai'eful  consideration 
thereof,  flnda  from  the  evidence:  That  on 
the  6tb  day  of  January,  1880,  the  plaintiff  in- 
dorsed and  deposited  in  the  bank  of  the  de- 
fendant, for  collection,  a  note  dated  August 
10,  1888,  made  by  one  George  lUll,  payable 
to  the  order  of  the  plaintiff,  at  the  Bank  of 
Walnut,  Kansaa,  for  $432J23,  due  In  six 
months,  with  directions  to  collect,  and  apply 
the  proceeds  <m  the  indebtedness  of  plaintiff 
to  defendant  That  the  place  of  payment 
of  said  note  was  written  In  said  note  by  the 
plaintiff,  and  the  words  'First  National  Bank 
of  Glrard,  at  Its  office,  in  Glrard,  Kansas,* 
erased  from  the  blank  used.  That  at  said 
time  the  plaintiff  owed  the  defendant  fOOO, 
and  was  negotiating  for  a  further  loan  of 
$700.  That,  a  few  days  before  said  note  of 
said  HiU  became  due,  the  defendant  sent 
said  note  by  mall  to  the  Bank  vt  Walnut, 
whrae  the  same  was  paj-able  by  its  term^ 
indoraed  by  defendant  as  follows:  'Pay  J. 
V.  Fierce,  Pres.,  or  order,  for  collection,  ac- 
count of  First  National  Bank  of  Glrard, 
Kansas.  J.  T.  Leonard,  Gai^'  That,  whm 
said  note  became  due,  It  was  paid  by  said 
HiU  to  said  Walnut  Bank;  and  Immediatdy 
thereafter  said  Walnut  Bank  failed,  and  has 
never  accoimted  to  or  paid  either  of  the  par- 
ties to  this  action  any  of  the  mon^  so  col- 
lected, and  is  wholly  Insolvent  and  worth- 
less. That  the  sum  collected,  with  6%  in- 
terest thereon  from  the  date  of  collection, 
now  amounts  to  $488.70.  And  that  said  de- 
fendant, before  the  commencement  of  this 
action,  refused  to  apply  said  sum  on  the  In- 
debtedness of  plalnCUf  to  defendant,  or  to 
pay  the  sum  to  idalntiff.  And  that  plaintiff 
haa  paid  all  sums  that  were  owing  by  him 
to  defendant  at  the  time  said  sum  was  paid 
to  said  Walnnt  Bank,  with  an  express  agree- 
ment between  the  parties  that  such  payment 
should  not  prejudice  his  right  In  this  action. 
I  find,  as  a  conclusion  of  law,  that,  in  col- 
lecting said  note,  the  Bank  of  Walnut  acted 
as  the  agent  of  defendant,  and  that  the  plain- 
tiff ought  to  recover  of  the  defendant  the 
amount  of  said  note,  and  6%  intrant  from 
the  date  of  collection  by  tbe  Bank  of  Walnut 
It  is  therefore  considraed,  ordered,  and  ad- 
judged by  the  court  that  the  plalntlfl,  H.  G. 
Oralg.  have  and  recover  of  and  from  the  de- 
fendant the  first  National  Bank  of  Glrard, 
the  sum  of  four  hundred  and  eighty-eight 
didlars  and  seventy-nine  cents  ($488.79),  to- 
gethra'  with  his  costs  herein,  taxed  at  $— — , 
to  all  of  which  findings,  concluslmis,  and 
Judgments  the  defendant  excepted  and  ex- 
cepts." The  said  bank  brings  the  case  here 
for  a  review  of  the  said  Judgment 

l^e  only  question  to  be  settled  is  whethw, 
under  the  above  state  of  fttcts,  the  bank  or 
Craig  must  be  the  loser  by  the  default  of  the 
Bank  of  Walnut  During  the  trial  in  the 
court  below,  there  was  some  controversy 
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between  the  parties  as  to  whether  the  bank 
held  the  note  as  collateral  or  for  collection. 
The  plaintiff  In  error  coutends  that  this  con- 
troversy la  now  out  of  this  case,  beci^use 
the  court  below  found  It  was  held  for  col- 
lection. The  defendant  In  error  has  filed  no 
brief.  We  may  say,  however,  that  the  let- 
ters which  passed  between  the  parties  are 
the  best  evidence  of  bow  the  note  was  held, 
and  the  evidence  of  the  cashier  as  to  what 
he  Intended  to  do  in  the  premises  Is  Immate- 
rtaL  It  must  be  conceded  that  If  Gralg  had 
been  Insolvent,  and  had  applied  for  the  note, 
he  conld  not  have  compelled  the  bank  to 
deUver  It  to  him;  neither  could  he,  without 
the  consent  of  the  bank,  have  maintained  an 
action  against  Hill  for  the  amount  of  the 
note.  It  therefore  foHows  that  the  finding 
by  the  court  that  the  note  was  held  by  the 
bank  for  collection  was  extremdy  fevorable 
to  this  plaintiff  In  error,  and  that  the  equi- 
ties in  the  case  are  not  In  Its  tovor.  We 
win  assume,  then,  that  Craig  sent  this  note 
to  the  piainttfl  in  error  for  collecticm.  Did 
said  plaintiff  In  error  collect  It?  It  will  be 
conceded  that.  If  It  was  collected  by  the  em- 
ploye or  agent  of  the  plaintiff  In  error.  It  must 
be  considered  collected  by  said  plaintiff  In  er^ 
ror.  It  was  collected  by  J.  V.  Pierce,  president 
of  the  Bank  of  Walnut.  In  making  the  col- 
lection he  was  the  agent  of  some  one.  The 
pivotal  question  In  this  case  Is,  whose  agent 
was  he?  If  the  agent  of  Craig,  then  Craig 
must  stand  the  ioss.  If  the  agent  of  the 
First  National  Banlc  of  Glrard.  tlien  said 
bank  must  stand  the  loss.  Craig,  in  origi- 
nally taking  the  note,  made  It  payable  at 
tlie  Bank  of  Walnut  He  therefore  directed 
where  It  should  l>e  payable,  but  not  who 
should  be  his  agent  In  receiving  the  pay- 
ment. He  gave  the  plaintiff  In  error  no  In- 
structions as  to  who  should  present  the  note 
for  collection,  whether  It  should  be  the  presi- 
dent or  the  cashier  of  the  Bank  of  Walnut, 
or  some  attorney  or  other  person  residing  at 
Walnut.  The  plaintiff  In  error  was  at  per- 
fect liberty  to  select  any  i)er8on  it  might 
choose  to  present  the  note  at  the  bank,  and 
demand  the  payment  thereof.  It  could  have 
selected  the  president  or  the  cashier  or  any 
other  person.  In  fact,  It  could  have  selected 
the  defendant  in  error  If  it  had  so  desired. 
He  lived  close  to  Walnut,  and  could  have 
presente<l  it  with  but  little  trouble.  The 
plaintiff  In  error  voluntarily  selected  the 
president  of  the  Bank  of  Walnut  to  repre- 
sent It,  and  to  act  as  its  agent  In  presenting 
the  note,  and  demanding  payment  at  the 
place  where  it  was  payable,  and  In  receiving 
the  payment  thereof,  and  Is  responsible  to 
the  defendant  In  error  for  tlie  amount  so  col- 
lected. The  defendant  in  error  made  the 
plaintiff  In  error  his  agent  to  collect  the 
note,  and  It  nowhere  appears  that  he  au- 
thorized It  to  select  any  other  agent  for  him. 
In  the  case  of  Cummins  v.  Heald,  24  Kad. 
600,  the  supreme  court  held  that  Cummins 
was  civilly  liable  for  the  embczslement  of 


his  agent  In  a  case  similar  to  this.  The 
main  dlffei-ence  is  Cummins  was  both  a  bank- 
er and  an  attorney  at  law,  and  the  jury 
found  specially  that  he  received  the  notes  m 
an  attorney  at  law  for  collection.  In  that 
case  It  was  held  that,  where  an  attorney  at 
law  takes  a  note  **for  collection,"  he  nnder^ 
takes  thereby  to  collect,  not  merely  to  remit 
for  ccdlectlon  to  some  resiKHidtde  attraney. 
If  the  same  state  of  taxta  exist,  we  aj^re- 
bend  a  banker  would  be  liable  the  same  as 
an  attorney  at  law.  In  the  case  of  Bank  of 
LIndsborg  v.  Ober.  31  Kaa  SOd,  3  Pac.  324^ 
the  court  fOnnd  that  the  defendants  in  er- 
ror dellTered  a  note  to  the  First  National 
Bank  of  Solina  t<a  collection,  with  the  un- 
derstanding that  it  would  be  by  them  for- 
warded to  the  Bank  of  lindsboi^  for  col- 
lection. The  supreme  court  in  that  case  say 
that  it  is  not  necessary  to  determine  wheth- 
er the  First  National  Bank  of  Sallna  is  lia- 
ble or  not,  as  that  anestion  Is  not  before  the 
court  It  does,  however,  hold  that  by  mak- 
ing the  Bank  of  LIndsborg  their  agent  for 
the  collection  of  such  note,  the  bank  of 
LIndsborg  becomes  liable  to  them  for  any 
negligence  in  collecting  said  note.  We  think 
the  decision  in  that  case  in  harmony  with 
this  one;  i.  e.  the  agent  of  the  owner  Is  liable 
to  the  owner  for  acts  of  subagenta  selected 
by  the  said  agent  upon  his  own  responsibili- 
ty. In  Bank  v.  Ober  the  Bank  of  LIndsboig 
was  the  agent  of  Ober  &  Hageman,  and  se- 
lected McPhall  as  its  eubagent.  McPball 
made  a  mistake.  Ober  &  Hageman  recover- 
ed against  Bank  of  LIndsborg.  In  the  case 
at  bar  the  First  National  Bank  of  Gtrard, 
Kan.,  was  the  agent  of  Craig,  and  selected 
J.  V.  Pierce,  president  of  the  Bank  of  Wal- 
nut, as  its  Bubageut.  Pierce  defaulted.  There- 
fore Craig  should  recover  from  the  First 
National  Bank  of  Glrard,  Kan.  The  Judg- 
ment of  the  court  below  is  affirmed.  Ail 
the  Judges  concurring. 


(SKan.  A.ias> 

KANSAS  CITY  &  FT.  S.  CEMENT  CO.  v. 
RBESK,  Sheriff. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment E.  D.    Dec.  4,  1895.) 

&BVIBW  oir  APFBAL—  RiPLBvnf  —  Lsvt  OP  At- 
tach MEXT. 

1.  Where  the  only  error  complained  of  i" 
fhftt  thp  concltiBions  of  law  are  not  sustained  by 
the  findings  of  fact  made  by  the  trial  court  and 
the  record  fully  presents  that  question,  it  is  suffi- 
cient to  chaJIenge  a  review  in  that  respect  by 
this  court. 

2.  The  conplnsions  of  law  in  this  case  ex- 
amined, and  apheld,  under  the  findings  of  fact 
made  by  tlie  trial  court. 

(Syllabus  by  the  Court) 

Error  from  district  court  Bourbon  county; 
B.  U.  Allen,  Judge. 

Action  by  the  Kansas  City  ft  Ft  Scott  Ce- 
ment Company  against  Simon  Reese,  sheriff 
of  Bourbon  county.  Judgment  for  def-  id- 
ant   Plaintiff  telngs  error.  Affirmed. 
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W.  C.  for  plaintiff  Id  error.  O.  A. 

Gbffliey  and  J.  D.  McCleverty,  for  defendant 
in  exror. 

COLE,  J.  This  WS8  an  action  brought  In 
the  district  court  of  Bourbon  county  by  tbe 
plaintiff  in  error  against  tbe  defendant  In  er- 
ror, as  sheriff  of  Bourbon  county,  Kan.,  to 
recover  tlie  poasesslon  of  certain  cement  rock 
upon  which  said  sheriff  had  levied  an  ordw 
of  attacbmoit  in  an  action  brought  by  one 
H.  M.  Hayberry  against  tbe  Missouri,  Kan- 
sas &  Scott  Cement  Oompajoy.  Tbe  cause 
was  tried  to  the  court  without  a  Jury,  and 
resulted  in  a  Judgment  In  favor  of  the  de- 
fendant, sheriff,  and  plaintiff  In  error  brings 
tbe  cose  here  £or  review,  uiran  the  one  ques- 
tion that  the  conclusion  of  law  arrived  at 
by  the  trial  court  is  erroneous  from  the  find- 
ings of  fact  made,  by  such  court,  and  upon 
which  said  conclusion  was  founded. 

A  preliminary  question  is  raised  in  this 
case  by  the  defendant  in  error,  which  chair 
lenges  the  sufficiency  of  the  record,  for  the 
reason  that  It  contains  none  of  the  evidence, 
and  only  such  part  of  the  proceedings  as  is 
necessary  to  raise  the  question  relied  upon 
by  counsel  for  plaintiff  in  error.  We  con- 
sider the  record  sufficient  for  the  purpose  of 
deciding  the  one  tjuestlon,  and  as  being  fair- 
ly within  tbe  rule  laid  down  by  the  supreme 
court  in  Shumalcer  v.  O'Brian,  10  Kan.  470, 
and  Transportation  Co.  v,  Paliner,  Id.  471. 

Under  the  flndliigs  of  fact  made  by  the 
trial  court,  it  appears  that  la  January,  ]£8S, 
the  Kansas  Cement  Works  Company  were 
the  owners  of  certain  real  estate  upon  which 
was  located  a  plant  for  the  iqanufacture  of 
cement,  and  that  they  were  also  the  owners 
of  a  certain  Quantity  of  cement  rock  which 
was  in  their  possession,  a,nd  plied  upon  said 
land;  that,  about  that  date,  they  leased  to 
one  Pitkin  the  plant  above  referred  to,,  and 
made  an  agi-eeqiept  concecnlog  the  use  of 
said  rock,  by  tbe  terms  of  which  agreement 
Pitkin  was  to  have  the  privilege  of  using 
from  the  pile  of  rock  belpoging  to  the  Kan- 
sas Cement  Works  Company,  with  the  underr 
standing  that,  when  the  lease  expired,  ne 
migbt  replace  the  same,  or  any  portion 
thereof,  and,  if  he  did  so  replace  tbe  cock, 
he  was  to  receive  credit  for  whatever  amount 
was  so  replaced  upon  a  certain  memoraudiui) 
note. given  by  him  at  the  time  of  the  making 
of  such  agreement  for  ap  amount  equal  to 
the  agreed  value  of  the  rock. .  In  February, 
1889,  Pitkin,  with  certain  other  parties,  or- 
ganized a  corporation  known  as  the  His^ 
Bourl,  Kansas  &  Sco^  Cement  Company,  and 
at  that  time  a  lease  was  executed  to  said 
corporation  by  tlie  Ivausfis  Cement  Works 
Company,  and  the  same  agreement  made 
with  reference  to  tlie  rock  referred  to  as  was 
formerly  made  with  Pltkln,  which  agreement 
was  wliolly  verbal.  Under  this  agreement, 
the  corporation  used  all  the  rock  which  were 
originally  plied  upon  the  premises  of  the  said 
Kansas  Cement  Works  Company-.  .Some  time 
v.42i'.no.8-^ 


In  September,  ISGO,  the  Missouri,  Kansas  & 
Scott  Cement  Company  failed;  And  the  court 
finds  tliat,  at  the  date  of  such  failure,  said 
corporation,  to  wit,  the  Missouri,  ^fa'^ftftT  ft 
Scott  Cement  Company,  bad  on  hand,  by  par- 
cliase  and  from  its  quarries,  a  large  quantity 
of  cement  nock,  a^d  had  stored  It  In  the  same 
place  In  which  the  rock  which  It  bad  used 
had  been  stored.  The  court  further  found 
that  bt  December.  1890,  H.  M.  Hayberry  re- 
covered a  Judgment  against  the  said  Mlsaoa- 
ri,  Kansas  &  Scott  Cement  Company  for  coal 
furnished  to  and  used  by  It  In  its  buslnesB; 
and,  the  lock  In  auestlon  having  been  previ- 
ously attached  in  said  octioii,  an  order  of 
sale  was  Issued  to  tbe  sheriff,  directing  tilm 
to  sell  the  said  rock  under  the  aforesaid  at- 
tachment, which  he  proceeded  to  do;  and 
tbeninpoa  the  plaintiff  In  error  brought  Its 
action  in  replevin  against  the  sheriff  to  re- 
corer  said  rock.  The  court  further  finds  that 
In  January,.  1S81,  tbe  Kansas  Cement  Woiits 
Company  sold  to  the  plaintiff  in  error  all  its 
real  and  personal  property  In  ft.  Scott,  Kan., 
for  a  good  and  valuable  consideration,  the 
real  property  beli^  conveyed  by  deed  duly 
executed,  and  the  personal  property  by  bill  of 
sale,  which  speclficalb'  described  the  rock. 
This  bill  of  «ale  was  dated  Janhary  28,  1891, 
and  at  that  date  said  rock  was  in  the  posses- 
sion of  the  sheriff,  under  and  by  virtue  of 
the  levy  made  by  him  aa  above  set  forth. 
As  &  conclusion  of  law,  the  court  found  that 
the  defendant  in  said  cause  was  entitled  to 
Judgment,  and  that  the  plaintiff  had  no  right, 
title,  or  interest  in  the  cement  rock  attached 
by  the  defendant,  hut  that  the  Missouri, 
Kansas  &  Scott  Cement  Company,  at  the 
date  of  said  levy  and  of  the  sheriff's  sale, 
was  the  owner  of  said  cement  rock.  Was 
this  conclusion  of  law  erroneous?  This  qnes- 
tlon'  must  be  answered  in  the  negative. 
There  is  considerable  circumlocution  about 
the  mann^  in  which  the  plaintiff  In  error 
arrives  at  the  conclusion  that  in  some  way 
It  became  the  owner  of  the  cement  rock  lev- 
ied upon,  and  the  frequent  change  and  great 
SimUarity  of  names  of .  the  various  .cnrporsr 
tions  holding  possession  of  the  premises  uph 
on  which  the  rock  was  located  at  first  cause 
some  confusion,  ^owever,  the  real  facts 
when  arrived  at,  present  a  very  simple  prop.' 
oelUon.  The  first  arrangement  with  regard 
to  the  rock  was  made  with  Pitkin,  who  gave 
a  note  fur  the  value  Qt  the  same  to  the  Kan- 
sas Cement  Works  Company.  ■  Afterwards, 
and  with  the  consent  of  Pitkin,  the  agree- 
ment was  transferred  to  the  Missouri,  Kan- 
sas &  Scott  Cement  Company,  who  took  pos- 
session of  and  used  all  tbe  rock;  and  title, 
we  think,  closes  the  question  so  far  as  the 
rock  which  was  originally  In  the  possession 
of  the  Kansas  Cement  Works  Company  Is 
coneci'ued.  They  received,  as  a  consideration 
for  the  same,  the  note  of  Pitkin;  and,  until  ei- 
ther Pitkin  or  the  Mia&om-l,  Ivausas  &  Scott 
Cement  Company  had  exen^lsed  iheir  priv- 
ilege under  their  agreement  of  returning  to 
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tbe  Kansas  Cement  Works  Company  or  Its 
assigns  othex  rock  vtaleb  had  been  by  tbem 
accepted  In  lien  of  that  transferred,  tbe 
transaction  conld  not  In  any  manner  affect 
the  rock  afterwards  procured  by  the  Missou- 
ri, Kansas  &  Scott  Cement  Company;  and 
tbe  mere  fact  that  socb  rock  were  piled  in 
tbe  same  place  upon  tbe  leased  premises 
would  not  pass  the  title.  Tbe  rock  wblch 
the  sheriff  levied  upon  wm  procured  by  tbe 
Missouri,  Kansas  &  Scott  Cem«it  Company, 
through  purchase  and  from  Its  quarries;  and 
there  had  never  been  any  attempt  whatever 
to  deliver  tbe  same  to  the  Kansas  Cement 
iWorks  Company  at  the  time  the  levy  was 
made,  nor  any  act  done  by  which  the  title 
vras  passed  or  attem^ed  to  be  passed  to  sold 
company.  There  can  be  no  doubt  that  the 
trial  court  arrived  at  the  correct  conclusltm 
In  this  cause.  Any  other  or  different  one 
would  be  opposed,  not  only  to  all  principles 
of  fidmess  and  right,  but  also  to  every  sound 
principle  of  law.  Tbe  judgment  of  tbe  dis- 
trict court  Is  afflm^.  All  the  Justices  con- 
curring. 

(SKan.  A.  Ul) 

HAMBUN  et  al.  v.  ROHRBAUOH. 

(Court  of  Appeals  of  Kansaa,  Southern  Depart- 
ment, E.  D.   Dec.  4.  1895.) 

LlABILITT  OP  HbIR — DEBTS  OF  TbSTATOR. 

In  Kansas  a  personal  judgment  cannot 
be  obtained  against  an  heir  for  the  llabUity 
of  his  testator,  exfiept  in  accordance  with  the 

groviaioDs  of  paragraph  2968  of  the  General 
tatutes  of  18»9. 
^  (Syllabus  by  the  C!onrt) 

Error  from  dLRtrict  court.  Franklin  county; 
Sperry  Baker,  Judge  pro  tem. 
I  Action  by  S.  B.  Rohrbaugh  against  Amelia 
L.  Hamblin  and  others.    Judgment  for  plain- 
tiff.  Defendants  bring  error.  Reversed. 

1  F.  A.  Waddle,  for  plaintiffs  la  aroe.  O.  A. 
Smart,  for  defendant  In  error. 

'  DBNNI80N,  J.  This  to  an  actka  brought 
In  tbe  district  court  of  Franklin  county,  Kan,, 
by  S.  R  BobrtMU^  against  Ani^  L.  Ham- 
blin, Fetor  Hamblin,  Charles  T.  Hamblin,  and 
Mm  J.  J.  Fuller,  asking  a  porsonal  Judgment 
against  them.  The  cause  of  action  Is  based 
upm  the  damages  sustained  by  said  Bohr- 
bough  by  reason  <tf  a  breach  of  tbe  covenant  of 
warranty  contained  in  a  warranty  deed  dated 
December  10,  18T9,  executed  by  one  George 
HamUln,  now  deceased,  In  wtAtb  be  attttnpt- 
ed  to  convey  to  oob  Willis  Jobnsm  certain 
real  estate.  The  drfendant  In  error  received 
a  warranty  deed  from  said  WllBs  Johnson  to 
said  real  estate.  Tbe  title  of  aaUt  Qeorge  W. 
HamUin  was  defective,  and  the  defendant  In 
error  was  evicted  In  1890.  The  plalntifrB  In  er- 
ror are  tiie  hdrs  of  said  George  W.  Hamldln, 
deceased.  The  said  George  W.  Hamblin  died 
testate  on  Septembv  18,  1882,  leaving  an  es- 
tate consisting  of  personal  prt^ierty  which  wm 
distributed  bi  accordance  with  tbe  tenna  of  bis 


will  as  foBowfl,  to  vrit:  Amelia  L.  Hamblin, 
widow,  920,(123.36;  Peter  Hamblin,  father. 
$837.25;  (teles  T.  HambUn,  brother,  $604.25; 
Mrs.  John  J.  Fuller,  sister,  $aH.25.  This  ctm- 
sHtuted  tbe  estate  of  said  George  W.  Ham- 
bUn, and  the  same  was  foUy  settled,  and  said 
dlstributkm  made,  on  January  IS,  1884.  Tbe 
defendant  Mrs.  John  J.  Fuller  wu  not  sared, 
and  is  not  In  this  court.  The  case  was  tried 
upon  an  agreed  statement  of  fticts,  witbont  a 
jury,  before  Bxm.  Sperry  Baker,  judge  pro 
tem.,  and  judgment  was  rendered  against  Hic 
plaintiff  In  enrar  tar  $276,  to  the  rendition  of 
which  judgment  they  except,  and  brtag  the 
case  here  for  review. 

Tbe  only  question  necessary  to  be  conald- 
ered  In  thto  case  Is  whether  tbe  defendant  In 
error  Is  entitled  to  a  personal  judgment  against 
the  plalntiffB  in  ecror  upon  sudi  a  state  of 
facts  as  Is  above  set  forth.  The  case  of  Fox 
V.  Van  Norman,  11  Kan.  168,  Is  snnewbat 
similar  to  this  case,  and  Mr.  Justice  Brewer, 
In  the  opinion  In  that  case,  says:  "Plaintiff 
sued  the  widow  of  Peter  Van  Norman  m 
some  promiasory  notes  executed  by  bim  In  hto 
lifetline,  and  claimed  a  personal  judgment 
against  her.  Did  the  peUtkm  state  facts  snffl- 
drait  to  constitute  a  cause  of  actkmf  We  think 
not.  The  defendant  did  not  sign  the  notes, 
and  is  not,  tiberefiire,  reqionslbte  aa  mako'.  It 
Is  aUeged  that  she  is  tbe  sole  beir  of  Peter 
Van  Norman.  But  that  creates  no  UaMUty. 
Tbe  debts  of  a  man  die  with  him,  except  so 
for  as  his  own  proper^  will  satl^  tlian. 
There  Is  no  transf^  of  obligation  to  tbe  heir.'' 
In  the  case  at  bar  the  plalntttCs  In  error  are 
not  responsible  as  tbe  makers  of  tbe  covenant, 
nor  because  tbey  are  tbe  heirs  ct  George  W. 
Hamblin.  It  would  not  be  technically  conect 
to  say  that  this  debt  died  with  George  W. 
HamMln,  because  it  was  nut  in  existance  at 
the  time  of  bis  decease.  If  it  bas  an  exist- 
ence as  a  debt,  it  came  into  extotonce  di^ 
years  after  bis  death,  and  la  a  debt  against  Us 
estate,  wUcfa  Is  now  In  the  hands  of  Ids  betrs. 
Tbe  plaintiff  In  em»  contends  fliat  it  cannot 
be  maintained  as  a  debt  against  his  estate 
now  in  ttie  bands  of  bis  heirs,  because  Us 
heirs  are  not  named  In  the  HambBn  deed. 
Tbe  view  we  take  of  this  case  renders  it  Im- 
material whether  this  Is  the  correct  doctrine  or 
not,  for.  even  If  the  hefan  are  liable  to  the 
extent  of  tbe  estate  received  by  them.  Hie 
proper  steps  have  ncft  bem  taten  to  deter^ 
mbie  their  UaUll^.  In  Kansas  no  personal 
judgment  can  be  obtained  against  an  heir  for 
a  liability  of  his  testator,  exc^  It  be  done  as 
18  provided  In  paragraph  2688  at  tbe  Gcnetal 
Statutes  of  1880.  We  appr«heod  that  If  a 
propor  showing  had  bem  made  in  tills  case  It 
would  have  been  the  duty  of  tiie  court  to  ap- 
point an  executor  or  admlnlsttator  de  bcHds 
non,  and  be,  imder  tbe  direction  of  the  omut 
would  have  proceeded,  after  tbe  allowance  of 
the  claim,  to  procure  assets  sufBrient  to  pay 
said  claim  under  the  authority  given  by  para- 
graphs 2^7  and  2808,  wbk!b  read  as  follows: 
"If  after  tbe  payment  at  I^des  or  dlstribo- 
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tlong,  tt  becomes  necessary  that  tbe  same,  or 
any  part  thereof,  be  refunded  for  the  payment 
of  debts,  the  court  on  application  shall  appor- 
tion the  same  among  the  legatees  or  dlstrlbo- 
tees,  according  to  the  amount  received  by 
them,  except  that  spedtlc  legacies  shall  not  be 
required  to  be  refunded,  unlesa  the  residue  be 
Insufficient  to  satls^  such  debts."  "If  any 
legatee  or  distributee  fail  to  refund,  according 
to  such  order,  the  court  shall,  on  motion  of 
the  executor  or  administrator,  ten  days'  notice 
in  writing  having  been  glvoi  to  tlie  legatee 
or  distribtitee,  enter  judgment  for  the  amount 
apportioned  to  him."  Suppose  that  some  of 
the  heirs  of  George  W.  Hamblln  had  received 
specific  legades  which  cannot  be  taken  until 
the  balance  of  the  estate  Is  exhausted,  or  that 
some  of  tbe  heirs  had  since  become  insolvent, 
and  the  whole  amount  should  be  collected 
from  one  of  them,  say  Charles  T.  Hamblln, 
and  it  toolE  all  of  his  legacy,  or  that  the  ex- 
ecutor has  not  been  discharged;  can  It  be 
claimed  that  a  personal  Judgment  can  be  rea- 
died Indiscriminately  against  the  heUrs  with- 
out regard  to  the  nature  or  amount  of  their 
legacies.  Such  a  claim  is  not  founded  upon  Jus- 
tice, equity,  or  law,  and  such  a  Judgment  can- 
not be  reudered.  In  tbe  case  of  Mcl«an  v, 
Webster,  45  Kan.  ft44,  26  Pac.  10,  and  Shoe- 
maker V.  Brown,  10  Kan.  383,  the  authority 
to  bring  «uit  directly  against  tbe  heirs  Is  ap- 
parently recognized,  but  in  both  of  these  cases 
the  suits  were  brought  to  subject  the  real  es- 
tate left  by  the  decedent  to  the  payment  of 
the  debt,  and  in  neither  case  m^b  a  personal 
judgment  against  the  helra  aslied  for.  The 
Judgment  of  the  district  court  is  reversed, 
and  the  case  remanded  to  the  court  below, 
with  instructions  to  render  Judgment  for  costs 
in  favor  of  the  defendants  below  agalnat  aaid 
Bohrbaugh.  All  the  Judges  concurring. 


0  Kao.  A.  1»} 

SHULLSBTTRG  BANE  t.  BASTBBN 
KANSAS  BANKING  CO.  et  al. 

MOSHANNON  BANKING  CO.  v.  WATSON 
(two  cases). 

(Court  of  Appeals  of  Kansafl,  Southern  Depart- 
ment. E.  D.    Dec.  4,  1895.) 

ASStONMSRT  FOR  BBNEPIT  OP  CRBDnORS— AOTION 
AOAINBT  ASSIOKOR. 

A  creditor  may  msintain  an  action  upon 
the  original  claim  aRainet  as  assignor  who  has 
tnade  an  aRsi^nmfnt  for  the  benefit  of  credlt- 
ora,  which  in  Rtill  open,  and  recover  s  penonal 
jndsment  against  him  for  the  amoDQt  due,  not- 
withstanding 8uch  creditor  has  presented  a 
claim  aeaiust  the  estate  which  has  been  disal- 
lowed by  the  assifrnee,  and  from  which  said 
ruling  of  the  assignee  an  appeal  is  pending  in 
the  district  court. 
(SylUibas  by  the  Court) 

Error  from  district  court,  Linn  county;  S. 
H.  Allen,  Judge. 

Action  by  the  Shuilsburg  Bank  against 
the  Eastern  Kansas  Banking  Company  and 
O.  P.  Watson,  and  two  actions  by  the  Mo- 
■bannon  Banking  Company  against  O.  P. 


Watson,  assignee.  Judgment  for  defendants, 
and  plaintiffs  bring  error.  Reversed. 

Pulalfer  &  Alexander,  for  plaintiffs  In  er- 
ror. Jas.  D.  Sunoddy,  for  defendants  in  er- 
ror. 

COLE,  J.  These  three  cases  are  based  up- 
on the  same  state  of  facts,  were  tried  upon 
the  same  pleadings,  and,  by  a  stipulation  in 
this  court,  are  to  be  passed  upon  together. 
The  facts  are  that  the  plaintiffs  In  error 
brought  their  three  separate  actions  In  the 
district  court  of  Linn  coun^  against  the 
several  defendants  in  error  named  above,  to- 
gether with  other  parties,  whose  rights  have 
been  finally  adjudicated,  and  are  not  clianged 
by  any  action  which  may  be  taken  in  this 
court  These  actions  were  founded  upon 
three  several  promissory  notes,  which  had 
been  indorsed  by  the  Eastern  Kansas  Bank- 
ing Company  to  the  plaintiffs  in  error,  which 
actions  were  commenced  July  31, 1891.  Prior 
to  the  commencement  of  said  actions,  the 
Eastern  Kansas  Banking  Company  had  made 
an  assignment  for  the  benefit  of  Its  creditors, 
under  the  stattites  of  this  state  in  such  case 
provided,  and  the  defendant  In  error  Watson 
had  been  appointed  as  the  assignee  of  said 
insolvent  corporation.  The  plaintiffs  In  er- 
ror had  filed  before  said  assignee  their  claims, 
founded  upon  each  of  the  notes  sued  upon 
In  the  three  above-entitled  actions,  and  said 
assignee,  at  the  time  and  place  appointed  to 
hear  the  demands  of  creditors,  had  rejected 
each  of  said  claims,  and  refused  to  allow  the 
same  as  demands  against  the  assigned  estate. 
The  plaintiffs  had  daly  excepted  to  such  de- 
cision of  such  assignee,  and  had  given  notice 
of  appeal  in  each  case,  and  duly  perfected 
the  same  to  the  district  court  of  Linn  county, 
where  said  appeals  were  pending  at  the  time 
the  answetv  were  filed.  The  defendants  In 
error  filed  a  Joint  answer,  in  which  they  set 
up  the  ftcts  above  stated  with  regard  to  the 
assignment,  and  prayed  that  tbese  said  ac- 
tions be  abated  because  of  the  pendency  of 
the  appeals  in  the  district  court  of  Linn 
county  taken  by  the  plaintiffs  in  error  from 
the  dedslott  of  the  assignee  disallowing  said 
demands  against  the  estate,  whereupon  plain- 
tiffs In  error  filed  a  demurrer  to  each  of  said 
answers,  which  were  by  the  court  overruled, 
and  the  pitintiffs  in  error,  not  desiring  to 
plead  further,  stood  upon  said  demorrers, 
and  bring  these  causes  here  for  review. 

There  Is  but  one  qnestion  raised  in-  these 
cases,  and  that  fas.  where  an  assignment  has 
been  made  by  an  Insolvent  debtor,  under  the 
statute,  for  the  benefit  of  creditors  In  gen- 
eral, and  claims  have  been  filed  by  a  creditor 
before  such  assignee,  whether  such  action 
prevents  the  maintenance  of  an  action  upon 
the  original  claim  against  the  debtor,  where 
the  assignment  Is  still  open,  by  a  creditor 
who  has  filed  such  claim  before  an  assignee. 
This  qnestion  has  been  fully  settled  in  ihe 
cases  of  Llmbocker  r.  Hlglnbotham,  SZ  Kan. 
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096,  35  Pac.  783,  and  Smith  v.  HlginbottULin, 
53  Kan.  250.  36  Pac.  336.  The  only  differ- 
ence between  the  facts  In  the  cases  at  bar 
and  In  the  eases  Just  cited  is  that  In  the  cases 
decided  by  the  supreme  court  the  claims  had 
been  allowed  by  the  assignee,  but  no  pay- 
ment had  been  made,  while  in  these  cases  the 
claims  hare  been  disallowed,  and  an  appeal 
iB  pending.  This,  however,  as  will  be  seen  by 
the  language  quoted  below,  does  not  change 
the  principle  which  Is  announced  by  our  su- 
preme court  In  the  case  of  Llmbocker  v. 
I  Hlglnbotham,  supra,  Johnston,  J.,  In  deliTCP- 
Ing  the  opinion  of  the  court,  says:  "An  as- 
'  signment  for  the  benefit  of  creditors  having 
been  made,  which  Is  stUl  open,  can  a  cred- 
itor, who  has  presented,  and  had  allowed  In 
full,  a  claim  against  the  estate,  which  has 
not  been  paid,  maintain  an  action  upon  the 
original  claim  against  the  assignor?  No  pro- 
i  Vision  of  the  statute  relating  to  assignments 
I  which  would  preclude  or  suspend  the  right 
of  a  creditor  to  recover  a  personal  judgment 
'  against  the  assignor  has  been  brought  to  our 
i  attention,  and  we  find  nothing  in  the  nature 
jand  effect  of  such  proceedings  which  would 
sustain  such  a  claim.  The  act  of  assignment 
does  not  pay  the  debts,  nor  discharge  the 
assignor  from  liability  for  their  payment. 
The  assignment  proceeding  is  In  the  nature 
of  a  proceeding  in  rem,  and  all  who  desire 
to  share  in  the  assigned  assets  must  conform 
to  the  procedure  prescribed  by  the  statute. 
The  adjudication  of  the  assignee  Is  binding 
upon  the  Interests  of  every  person  whom- 
\  soever  in  the  res  or  property  brought  within 
I  his  Jurisdiction,  but  this  adjudication  is  not 
;  personally  binding  on  the  assignor,  like  a 
'Judgment  in  personam,  and  is  not  enforce- 
able by  general  process.  Our  statute,  unlike 
[  those  of  some  other  states,  does  not  provide 
that  the  assignment  of  property,  and  the  dis- 
tribution of  the  proceeds  among  the  cred- 
lltors,  shall  operate  as  a  discharge  of  the  as- 
'  aignor  from  further  liability.  The  debts  are 
only  discharged  to  the  extent  that  the  funds 
derived  from  the  estate  are  distributed  pro 
rata  among  the  creditors.  If  he  sabsequent- 
ly  acquires  other  property,  or  if  he  possesses 
property  which  has  not  been  assigned,  no 
good  reason  is  seen  why  a'creditor  may  not 
pursue  the  ordinary  remedies  in  obtaining 
satisfaction  from  snch  property  for  the  un- 
paid debts.  •  •  •  The  effort  of  the  cred- 
itor to  receive  his  pro  rata  share  of  an  estate 
assigned  for  the  benefit  of  all  should  not  pre- 
clude him  from  converting  his  claim  into  a 
Judgment  against  the  assignor,  which  might 
at  once  become  a  lien  against  the  unasslgned 
estate,  or  enforceable  by  execution  against 
It.  The  allowance  by  the  assignee  cannot  be 
so  used,  and  is  of  no  avail  to  blm,  outside  of 
the  assignment  proceedinj^.  Section  21  of 
the  assignment  act  provides  for  adjusting 
and  allowing  demands  against  the  estate,  and 
the  only  penalty  prescribed  for  falling  to 
present  the  claim  of  a  debtor  to  the  assignee 
Is  that  he  shall  be  precluded  from  any  boie- 


flt  of  the  estate.  Gen.  St.  18S9,  par.  362. 
There  la  no  attempt  to  bar  the  plaintiff  from 
maintaining  an  action  for  the  recovery  of  a 
personal  judgment  against  the  debtor  upon 
the  original  claim,  nor  from  pursuing  the 
ordinary  remedies  afforded  by  the  law." 

From  the  views  above  expressed,  it  Is  evi- 
dent that  the  district  court  committed  error 
in  overruling  the  demurrers  filed  In  these 
cases,  and  It  Is  the  order  of  this  court  that 
the  judgment  In  each  of  said  eases  be  revers- 
ed, and  the  causes  remanded,  with  Instruc- 
tions to  the  district  court  of  Linn  county  to 
sustain  the  demurrer  In  each  of  said  causes. 
All  the  justices  concurring. 


(S  Kan.  A.  121) 

HADLEy  V.  ADSIT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.    Dec.  4.  18»5.) 
Chattel  Mobtoaos  —  pRerBRRi:<o  Cbbditos  — 
Validitt— Fbaudclbht  Cokvetancb. 

1.  A  debtor,  althotif^h  in  embarrassed  con- 
dition, and  even  in  failug  rircnnistaoces.  may 
prefer  one  of  his  creditors,  to  the  exclusion  of 
other  creditors,  if  he  acts  in  good  faith  in  such 
preference,  and  such  preference  may  be  made 
by  way  of  chattel  mortgage  on  so  much  of  his 
property  as  is  necessary  to  secure  the  payment 
of  the  debt. 

2.  A  creditor  may  take  a  chattel  mortgage 
to  secure  the  payment  of  his  debt.  If  the  debt  is 
a  bona  fide  maebtedness,  and  taken  Id  good 
faith  as  security,  the  mortgage  will  be  valid,  al- 
though the  effect  may  be  to  delay  and  entirely 
defeat  other  creditors  in  the  collection  of  their 
debts  from  the  mortgagor. 

3.  Where  L.  was  indebted  to  H.  in  the  snm 
of  $450,  and,  to  secure  such  indebtedness,  L. 
gives  a  chattel  mortgage  on  a  stocb  of  groceries 
and  store  fixture  of  the  value  of  $1,400.  and 
H.,  before  taking  possesslou  of  the  mortgaged 
property,  learns  that  L.  is  indebted  on  said 
stock  of  groceries  and  fixtures  to  wholesale 
honsee,  and  that  wholesale  merchants  are  press- 
ing him  for  payment,  and  he  has  no  other  prop- 
er^, ontside  of  such  stock  of  goods  and  fixtrires, 
with  which  to  pay  his  creditors,  and  H.  then, 
with  full  knowled^o  of  these  facts,  enters  into 
a  fraudulent  combmatiDn  with  L.  to  defraud  hia 
creditors  and  prevent  them  from  securing  any 
part  of  their  debts  out  of  the  surplus  of  the 
mortgaged  property,  and,  under  such  fraudulent 
arrangements,  takes  the  transfer  of  said  stock 
of  goods,  fixtures,  and  all  hook  accounts  due  to 
L.,  then  the  wh^e  transaction,  fr(»n  first  to 
last  including  the  chattel  mortgage,  as  against 
creditors,  is  void;  and  the  transaction,  being 
tainted  with  fraud,  would  extend  clear  tbroo^, 
and  vitiate  the  title  to  tiie  goods  thus  aoqnired. 

<SyIlahos  1^  the  Oonrt) 

Error  from  district  court,  Onwfbrd  county; 
S.  H.  Allen.  Judge. 

Action  by  M.  T.  Hadley  against  H.  F.  Adsit 
Judgment  for  defendant.  Plaintiff  brings  er- 
ror. Affirmed. 

This  was  on  action  In  replevin  to  recover 
the  possession  of  a  certain  stock  of  groceries 
and  store  fixtures  situated  In  the  storeroom  for- 
merly occupied  by  J.  P.  Llnthicum,  a  retail 
grocery  dealer  In  the  dty  of  Oirard,  Crawford 
county,  Kan,  The  case  was  tried  by  the 
court  and  jury.  Verdict  and  Judgment  for  de- 
fendant. Plaintiff  excepted,  and  brings  tl  j 
case  to  this  court  for  its  determination. 
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ThoDUB  W.  Wen*  &.  Sod,  for  plalatUf  In  et- 
rat.  Fuller  &  Baxidolph  and  B.  8.  GaitskUl, 
for  defendant  In  error. 

JOHNSON,  J.  On  the  l&tb  day  of  Uay. 
189],  M.  T.  Badley  oommenced  an  action  in 
the  district  court  of  Crawford  coim^,  In  re- 
y\eviot  to  recorar  pomeaslon  of  a  certain  atock 
of  grocexlea,  oonafstlBg  of  all  kinds  of  grocer- 
ies wually  kept  in  a  retail  grocezy  store,  to- 
gether wltb  the  store  flxtoreB,  wblcb  had  been 
lerM  opon  l>y  H.  F.  Adslt,  constable  of.  the 
city  of  Glrard,  In  said  county.  Tl^  stock  and 
Jbcturoa  liad  been  levied  upon  by  saJd  con- 
stable as  tbe  iffoperty  of  J.  P.  Unthlcum. 
The  goods  were  taken  by  the  BhivifT  under  the 
order  of  replevin,  and  delivered  to  Hadley. 
Tbe  d^endant,  Adslt,  filed  bis  answer  to  tbe 
petition  of  the  plaintiff,  denying  the  allega- 
tions of  the  petition,  and  upon  tlie^e  Issues  the 
case  was  tried  before  the  court  and  Jury,  and 
resulted  In  a  verdict  for  the  defeDdaut,  flndhig 
bis  Interest  In  the  goods  to  be  ^71.66;  and 
apon  this  verdict  the  court  rendered  Judgment 
against  the  plaintiff,— that  he  immediately  re- 
turn the  possession  of  the  goods  to  the  de- 
fendant, and.  If  tbe  goods  cannot  be  had,  the 
defendant  recover  of  and  from  the  plaintiff 
tbe  sum  of  $371.66  and  coats  of  suit  Tbe 
plaintiff  excepted,  and  brings  the  case  to  this 
court  for  review. 

The  evidence  upon  tbe  trial  of  the  case 
shows:  That  Linthlcum  formerly  owned  the 
atock  of  groceries  and  fixtures,  and  was  run- 
ning a  retail  grocery  store  in  Girard,  Oawford 
county,  Kan.  That  he  liad  borrowed  at  dif- 
ferent times  from  Hadley  to  the  aggregate 
amoont  of  and  on  the  2d  day  of  May, 
1891.  be  and  his  wife  gave  Hadley  their  prom- 
issory note  for  the  sum  of  1480.98,  due  one 
day  after  date.  And  Hadley  and  Hobbs  were 
also  sureties  for  Llnthicum  to  tbe  First  Na- 
tional Bank  of  Girard  for  $120,  and  to  secure 
Hadley  and  Hobbs  in  the  payment  of  these 
several  sums,  on  said  2d  day  of  May,  1801, 
Linthicam  and  Iile  wife  executed  and  deliv- 
ered to  Hadley  and  Hobbs  a  chattel  mortgage 
on  the  stock  of  groceries  and  store  fixtures 
then  In  said  store.  The  ctiattel  mortgage  was 
on  the  same  day  filed  in  the  office  of  the  reg- 
ister of  deeda  of  Crawford  county.  At  tliat 
time  Llnthicum  was  indebted  in  several  amali 
sums  to  wholesale  mereliantfi  at  Ft.  Scott  and 
Kansas  City,  and  his  creditors  were  then  press- 
'  lug  him  for  payment  of  these  bills,  or  that  he 
give  them  some  security  for  their  payment. 
That  representatives  of  several  of  the  whole- 
sale houses  came  to  Girard  within  a  few 
hours  a.t\er  the  ctiattel  mortgage  was  placed  on 
file,  and  demanded  payment  of  their  bUls,  or 
security  for  the  same.  Tliat  on  the  evening 
of  the  Btb  of  May,  while  the  representatives 
of  these  wholesale  houses  were  clamoring  for 
payment,  or  security  for  the  payment,  of  bills 
due  and  soon  to  become  due,  Hadley  toolt  pos- 
session of  the  store,  fixtures,  and  atl  book 
accounts  due  tbe  store,  and  with  full  knowl- 
edge that  Llnthicum  was  indebted  to  several 


wholesale  taMisesL  On  the  same  nlgfat  Hadley 
bought  tbe  entire  stock  of  groceries,  store  fix- 
tare^  and  all  book  accounts  due  from  patrons 
of  tha  store  to  Llntblcum,  and,  bi  cosoldwar 
tion  of  Bocb  transaction,  returned  to  Unttaicum 
bis  note  that  iras  qecuied  by  chattel  mort- 
gage and  turned  over  to  him  a  pretended  deed 
for  a  quarter  secUen  of  land  In  Stone  county, 
Mou,  pniportlDg  to  tM  executed  by  some  un- 
known party,  and  the  naiqa  of  tbe  grantee  left 
blank.  On  tbe  eth  dax  of  Uay,  1880,  ser- 
eral  suits  were  fupmiBMicedl  against  Linthlcum, 
before  a  Jostloa  of  Os  peao^  by  wholesale 
merchant^  and  la  dne  ooqem  of  tbne  Indg- 
ments  were  tendeea  against  him  on  said 
claims  for  grooarlea  famished  hy  wholesale 
mercliants,  and  executions  were  issued  there- 
on and  placed  in  the  hands  of  Adslt,  constat 
ble,  for  execution,  and  he  teried  these  eocecn- 
tions  on  the  stock  of  groceries  and  fixtures  In 
controversy;  and  tac  the  recovery  of  the  pos- 
session of  tbese  groceries  and  fixtures  this  re- 
plevin suit  was  commenced,  the  plaintiff  claim- 
ing to  tw  the  owner  of  the  goods  In  good 
faith,  and  the  defendant  claiming  that  the 
ciiattel  mortgage  and  tbe  subsequent  transfer 
of  the  goods  were  with  Intent  to  defraud  tbe 
creditors  of  Llnthicum,  and  In  fraud  of  their 
rights,  and  the  plaintiff  was  knowingly  a  par* 
ty  to  such  fraudulent  purpose  of  Llnttiicum. 
There  was  great  conflict  In  the  testimony  on 
the  trial  of  tbe  case.  Great  latitude  was  In- 
dulged in  on  both  sides  during  the  trial,— on 
the  one  liand,  to  show  that  the  transaction 
was  all  In  good  faith,  for  a  valid  existing  In- 
debtedness, and  without  any  knowledge  on  the 
part  of  the  plaintiff;  on  the  part  of.  the  de- 
fendant, to  prove  the  relation  existing  between 
the  parties;  their  secret  dealings;  the  means 
of  knowledge  the  plaintiff  had  of  the  debts 
owing  by  Linthlcum  to  wholesale  merchants; 
the  presence  of  representatives  of  wholesale 
houses,  by  their  salesmoi  and  attorneys;  the 
presence  of  plaintiff  in  the  store  while  they 
were  there,  demanding  pay  or  security;  con- 
versations by  them  with  plaintiff;  liis  state- 
ment and  promises  In  regard  to  second  mort- 
gages, and  his  refusal  to  allow  the  mortgagor 
to  give  a  second  mortgage,  and,  after  a  full 
knowledge  of  the  Indebtedness  of  tbe  mortga- 
gor, his  purchase  of  the  entire  stock  of  gro- 
ceries, fixtures,  etc.  Thrae  facts  were  all  be- 
fore the  Jury  for  their  consideration,  and  It 
was  for  them  to  find,  under  all  the  evidence, 
whether  the  transactions  between  the  plaintiff 
and  Linthlcum  were  In  good  faith,  and  for  the 
pnrpose  of  securing  an  honest  debt,  or  wheth- 
er the  whole  matter  was  tainted  with  fraud, 
within  the  knowledge  of  the  plaintiff.  The 
only  error  complained  of  on  the  trial  is  In  tiie 
instructlona  of  ttw  court  to  tbe  Jury.  Neither 
party  requested  the  court  to  give  special  in- 
structions, and  the  court  gave  such  general  in- 
structions as  were  required  under  tlie  plead- 
ings and  the  evidence. 

The  first  proposition  set  out  In  plaintiff's 
brief  and  discussed  is  "(1)  that  J.  P.  Linthl- 
cum bad  a  right  to  prefw  and  secure  M.  % 
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Hadl^,  to  the  exclnsl(m  of  all  the  rest  of 
his  creditors."  T^ls  la  true,  if  the  transac- 
tion of  Llntblcnm  was  solely  for  tbe  honest 
purpose  of  securing  the  plaintiff.  And  the 
plaintiff  also  had  tbe  right  to  take  the  se- 
curity given,  if  It  was  solely  for  the  pur- 
pose of  securing  an  faonest  indebtedness  from 
Ijintblcum  to  himself.  But  If  done  for  the 
purpose  oC  defrauding  tbe  creditors  of  Lfn- 
thicum,  and  plaintiff  knew  of  the  purpose,  then 
he  would  not  be  protected  under  the  pre- 
tense of  securing  his  own  debt  A  creditor 
may  take  a  mortgage  to  secure  the  payment 
of  his  debt,  if  the  debt  Is  a  bona  tide  indebt- 
edness, and  taken  in  good  faith  as  security, 
although  It  may  hare  the  effect  to  delay  or 
entirely  defeat  other  creditors  In  the  collec- 
tioa  of  their  debts  from  the  mortgagor,  but 
the  transaction  must  be  free  from  fraud  on 
the  part  of  the  mortgagee^  In  the  case  of 
Am  T.  Hoerseman,  26  Kan.  413,  Valentine, 
J.,  delivering  the  opinion  of  the  court,  says: 
"Tbe  debtcH-  has  a  right,  even  when  finan- 
cially embarrassed,— even  when  In  failing  cir- 
cumstances,—to  prefer  one  creditor  over  an- 
other, If  he  chooses  to  do  so.  This  is  neces- 
sarily so,  for,  if  he  could  not  prefer  one  cred- 
itor over  another,  it  would  be  difficult  tor  him 
to  pay  any  creditor.  Of  course,  the  prefer- 
red creditor  must  act  In  good  faith,  and 
must  not  obtain  more  than  Is  bone^Iy  and 
Justly  due  him;  and.  If  he  does  so  act  in 
good  faith,  he  does  not  become  liable  to  any 
other  creditor,  although  his  act,  with  that 
of  the  debtor,  may  have  the  effect  to  wholly 
defeat  the  collection  of  all  other  creditors' 
claims."  In  tbe  case  ot  Tootle,  Hosea  &  Co. 
V.  ColdweU,  30  Kan.  125,  1  Pac.  329,  Valen- 
tine, J.,  delivering  the  opinion  of  the  court, 
says:  "We  think  It  Is  also  well  settled  in 
Kansas  that  a  debtor,  even  In  falling  cir- 
cumstances, may  prefer  creditors.  If  the  same 
is  done  in  good  faith;  and  this  not  only  In 
the  form  of  actual  payment  of  money  to  the 
particular  creditor  preferred,  but  also  in  the 
form  of  the  sale  or  appn^rlation  of  property, 
or  the  giving  of  chattel  mortgages  to  such 
creditors."  Randall  v.  Shaw.  28  Kan.  419; 
Avery  v.  Eastes,  18  Kan.  SOS;  Bishop  v. 
Jones,  28  Kan,  486.  The  particular  instme- 
tion  complained  of  reads:  "It  Is  conceded 
that  the  defendant,  Adsit,  was  a  constable, 
and  that  he  held  executions  amounting  In 
all  to  ¥371.6G,  which  were  valid  as  against 
Llntblcum;  but  the  plaintiff  claims  that 
Linthlcum  had  no  interest  in  this  property, 
and,  coufiequently,  that  the  defendant  had  no 
right  whatever  to  levy  on  It.  The  principal 
contention  In  this  case  is  as  to  wtaetlier  or 
not  the  transaction  between  the  plaintiff  and 
Linthicum  were  fraudulent.  The  defendant 
claims  that  the  transactions  were  had  for 
the  purpose  of  defrauding  Linthicum's  cred- 
itors, and  that,  specially,  the  arrangement 
testified  to  with  reference  to  the  exchange  of 
linthicum's  interest  in  this  stock  of  goods 
for  tbe  Missouri  land  was  fraudulent,  and 
made  for  the  purpose  of  placing  this  prop- 


erty beyond  the  reach  of  Unthlcum's  cred- 
itors; and  upon  that  pn^tosltlon  I  Instruct 
you  that  if  you  find  from  the  evidence  that 
that  transaction  was  fraudulent,  as  between 
Hadley  and  IJnthicum,  then  you  must  find 
for  the  defendant."  We  think  this  instruc- 
tion was  correct,  under  the  evidence  and  the 
chattel  mortgage.  Tbe  mortgage  shows  the 
Indebtedness  to  be  $480,  and  also  states  the 
stock  of  goods  and  fixtures  are  of  the  value 
of  $1,400,  and  then,  in  the  transacti<»i  of 
the  pretended  sale  of  the  stock  and  fixtures, 
the  plaintiff  gets  the  store  accounts  of  Linthi- 
cum, which  were  not  included  in  the  mort- 
gage. The  amount  of  the  store  accounts  la 
not  given  in  the  testimony.  This  instruc- 
tion states  the  law  clearly  under  the  plead- 
ings, evidence,  and  claim  of  the  parties,  and 
leaves  the  determination  of  facts  to  the  Jury. 

It  Is  also  claimed  that  the  court  erred  in 
the  following  Instruction  to  the  Jury:  "It  Is 
the  duty  of  all  men  to  act  uprightly  In  such 
transactions,  and  to  do  nothing  to  occasion  loss 
to  other  creditors  seeking  satisfaction  of  their 
claims.  If  Llnthicnm,  in  this  case,  bad 
property— had  an  interest— In  that  stock  of 
goods,  It  was  the  duty  of  both  lilnthlcum 
and  Hadley  to  leave  whatever  interest  be 
had  where  it  could  be  reached  by  Linthicum's 
creditors,  and  to  do  nothing  which  would 
tend  to  defeat  them  In  their  legitimate  efforts 
to  collect  their  claims;  and,  if  they  did  any- 
thing for  the  purpose  of  defeating  tbe  fiilr 
and  Ipgltlmate  efforts  of  the  creditors  to  col- 
lect their  claims,  it  would  render  this  trans- 
action void  entirely  as  against  the  defendant. 
Hadl^,  oa  the  other  liand,  had  a  perfect  ri^ 
to  secure  himself.  If  yon  find  that  he  had 
a  valid  Indebtedness.  It  was  his  right  and 
privilege  to  be  diligent,  and  to  first  secure 
himself;  and  Linthicum  had  a  perfect  right 
to  secure  Hadley,  If  he  owed  Hadley  a  debt 
If  h6  owed  Hadley  a  debt,  be  had  a  perfect 
right  to  secure  him  in  preference  to  any  of 
his  other  creditors;  and  if  you  find  from 
this  testimony  that  he  did  In  fact  owe  Had- 
ley, and  that  the  mortgage  he  gave  to  Had- 
ley was  to  secure  a  bona  fide  Indebtedness, 
then  that  transaction  would  be  valid.  But  if 
you  find,  ftiriherniore,  that,  after  having  ob- 
tained security  for  his  claim,  that  he  then 
went  further,  and  entered  Into  a  transaction 
with  Linthicum  for  tbe  purpose  of  placing 
this  property  i>eyond  the  reach  of  Linthi- 
cum's creditors,  and  depriving  them  of  what- 
ever surplus  there  might  be  over  and  above 
bis  mortgage,  then  the  whole  transactior, 
from  first  to  last,  Including  the  chattel  mort- 
gage, would  be  void,  and  Hadley  would  have 
no  rights  as  against  those  creditors;  and.  If 
the  transaction  Is  tainted  with  fraud  at  all, 
the  taint  extends  clear  through,  and  vitiates 
entirely  his  title."  The  claim  Is  that  Had- 
ley's  title,  up  to  the  time  be  took  actual  pos- 
session, is  not  questioned,  and  he  certainly 
had  a  good  title  then.  Hadley's  title  was 
questioned  throughout  tbe  entire  transaction. 
The  cross-examination  of  the  plaintiff  by  de- 
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fendant  was  od  tbe  theory  that  his  claim 
was  a  ahain,  aud  a  mere  pi-etense  to  get  the 
stock  of  groceries  and  fixtures  out  of  the 
reach  of  Llnthlcum's  creditors,  for  the  pur- 
pose of  defrauding  them  In  the  collection  of 
their  debts.  The  whole  transaction  between 
Llnthlcum  and  Hadley  was  a  shadowy  af- 
fair,—one  that  was  calculated  to  raise  a  sus- 
picion that  the  transaction  was  questionable. 
The  chattel  mortgage  was  taken  and  placed 
on  file  three  days  before  the  clerk  In  the 
store  was  Informed  of  It,  and,  when  the  rep- 
resentatives of  wholesale  houses  began  to 
press  for  payment  or  security,  the  parties  to 
this  mortgage  began  to  equivocate,  hesitate, 
and  make  dlfTerent  represeutatlons  in  relation 
to  the  amonnt  due  from  Llnthlcum  to  Hadley, 
and  plaintUTs  conduct  in  refusing  to  allow 
the  giving  of  a  second  mortgage  on  the  stock; 
and  then,  while  creditors  were  In  and  about 
the  store,  the  plaintiff  and  Llnthlcum,  with 
their  attorneys,  met  together  in  the  night- 
time, and  then,  by  what  was  termed  an  "ab- 
solute sale,"  all  the  stock,  fixtures,  and  book 
accounts  were  transferred  by  Llnthlcum  to 
Oadley.  We  thhik  that.  If  this  transfer  was 
for  the  purpose  of  defrauding  the  creditors 
of  Llnthlcum,  It  taUited  the  entire  transac- 
tion with  fraud,  from  Its  Inception.  If  the 
plaintiff  acted  with  a  fraudulent  purpose  In 
the  final  purcliase  of  this  stock  and  fixtures, 
it  destroyed  all  the  acts  of  good  faith  that 
may  have  preceded.  It  was  his  duty.  In  tak- 
ing the  mortgage  and  possession  under  It, 
after  he  became  aware  of  the  pressing  de- 
mands of  wholesale  houses  for  payment  from 
the  mortgagor,  to  act  in  all  subsequent  mat- 
ters In  good  faith  towards  the  creditors  of 
Llnthlcum;  and,  If  he  entered  Into  any 
scheme  thereafter  to  prevent  the  creditors 
from  receiving  the  surplus  over  and  above 
the  payment  of  his  claim,  it  would  be  a  fraud 
from  its  Inception.  We  think  this  Instruc- 
tion was  correct,  under  the  evidence  in  this 
case.  The  whole  question  of  the  purpose  aud 
Intent  of  the  parties  to  the  chattel  mortgage, 
taking  possession  of  the  stock,  transfer  of 
the  stock  of  groceries,  fixtures,  and  book  ac- 
counts, was  fairly  submitted  to  the  Jury  un- 
der the  evidence,  and  proper  Instructions  of 
the  court,  and  the  verdict  of  the  Jury  Is  sup- 
ported by  the  evidence.  The  Judgment  of 
the  district  court  Is  affirmed.  All  the  Judges 
concurring. 


Bt'TLBIt  V.  COOPER  et  al. 

(Gonrt  of  AnpealB  of  Kansas.  Sonthem  Depart- 
ment, E.  D.    Dec  4.  1885.) 

ClUMB-BXAMnr&TIOy— EVIDEITCI—  CO!rTBB8A-nONS. 

1.  In  the  cross-examination  of  a  witness, 
the  party  must  confine  thp  examination  to  facts 
and  circiimstflnces  connected  with  the  matters 
stated  iu  liia  direct  examination:  and  a  witnesa 
caDDot  be  cross-examined  on  collateral  or  irrele- 
Tant  mattcrH  for  the  purpose  of  afterwards  dis- 
proving his  statements  by  other  evidence  to  dis- 
credit hit  testimony. 


2,  It  is  error  for  the  court  to  permit  a  wit- 
ness to  detail  in  evidence  a  conversation  be- 
tween  himself  and  another  person,  not  a  party 
to  the  suit,  and  not  in  the  presence  of  the  per- 
son against  whose  interest  the  statements  were 
made. 

(Syllabus  by  the  Court.) 

Error  tnm  district  court,  Montgomery  coun- 
ty; J.  D.  aicCne,  Judge. 

Action  by  Maria  S.  Butler  against  J.  B. 
Cooper  and  anotbor,  and  i^aintlfC  twings  er- 
ror. BeveTsed. 

This  was  an  action  In  replevin,  cmnmenced 
Ixy  Maria  S.  Butler,  to  recover  posseMrion  of 
two  hones,  one  buggy,  and  one  douMe  set 
of  haniffiB,  which  had  been  taken  ou  muni- 
tion by  J.  B.  Cooper,  constable,  on  a  Jndgment 
rendered  by  a  justice  of  the  peace  of  Mont- 
gomery county,  Kan.,  In  an  action  of  Thomas 
H.  Standford  against  William  Butter.  Trial 
the  court  and  Juty.  Verdict  and  finding 
that  defendant  did  not  wrongfully  detain  two 
horses,  and  that  defendant's  Interest  In  tb» 
horses  was  1159.24,  and  the  further  find- 
ing that  the  plaintiff  was  the  owner  of  tJw 
boggy  and  harness,  and  that  they  were  wrong- 
fully detained  by  the  defendant;  and,  iqwQ 
the  verdict  of  tbe  jury,  the  court  rendered 
jndgmoit  that  tbe  plalntlfl  return  the  borsea 
to  the  defendant,  and.  If  return  could  not  be 
had,  then  that  tbe  defendant  have  and  recover 
of  the  plaintiff  the  sum  ot  9159.24,  the  value 
of  his  interest  In  said  hMses,  and  also  his 
costs  of  salt  To  the  vodlct  of  the  Jury 
and  Judgment  of  the  court,  the  [dalntlff  ex- 
cepted, and  brings  tbe  case  to  this  court  for 
review. 

Joseph  Chandler,  for  plaintiff  In  error.  T. 
H.  Standford,  for  defendants  In  error. 

JOHNSON.  P.  J.  (after  stating  the  facts). 
This  was  an  action  In  replevin  to  recover 
possession  of  two  horses,  one  two-horse  bug- 
gy, and  one  set  of  double  buggy  harness,  all 
of  the  value  of  9325,  commenced  by  Maria  S. 
Butler  against  J.  B.  Cooper  and  M.  L.  Couley 
in  the  district  court  of  Montgomery  county. 
The  petition  of  the  plaintiff  alleged  that  she 
was  the  owner  of  the  property,  and  entitled 
to  the  Immediate  possession  of  the  same;  that 
It  was  wrongfully  detained  from  her  by  de- 
fendants. Upon  filing  the  necessary  affidavit, 
aud  executing  an  undertaking  In  replevin,  an 
order  of  delivery  was  Issued,  and  the  prop- 
erty taken  under  the  order  of  delivery,  and 
delivered  to  the  plaintiff.  The  defendant  M. 
L.  Conley  filed  his  separate  answer,  disclaim- 
ing any  Interest  In  the  property,  and  denying 
tliat  he  detained  the  property,  or  that  he  had 
ever  had  It  In  his  possesion.  The  defendant  J. 
B.  Cooper  filed  his  separate  answer,  containing 
a  general  denial  of  the  allegations  In  the  peti- 
tion of  the  plaintiff,  except  the  value  of  the 
property,  and  the  allegation  that  he  refused 
to  deliver  the  posBesslwi  of  the  property  to 
the  plaintiff.  There  was  a  second  defense,  by 
way  of  affirmative  relief,  set  up  by  this  de> 
fcodant,  which  Is  unnecessary  to  refer  to  in 
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this  case,  as  there  was  no  evidence  tending 
to  prove  the  same,  and  no  finding  made  there- 
on. The  case  was  tried  before  the  conrt  and 
jury  on  these  Issues,  and  resulted  in  a  ver- 
dict finding  that  the  defendant  did  not  wrong- 
fully detain  the  horses  described  in  plaintllTs 
petition,  and  a  finding  that  the  defendant's 
Interest  in  said  horses  was  $159.24,  and  a 
farther  finding  that  at  the  commencement  of 
the  action  the  plaintiff  was  the  owner  of  the 
buggy  and  harness  described  In  her  petition, 
and  entitled  to  the  immediate  posaeasion  of 
the  same,  and  that  the  same  was  wrongfully 
detained  from  her  by  the  defendant;  and 
thereupon  the  court  rendered  a  judgment 
against  the  plalntlfll  for  the  return  of  the  hora- 
es  to  the  defendant,  or,  in  case  a  return  could 
not  be  had,  that  the  sold  defendant  have  and 
recorer  Judgment  against  her  for  the  sum  of 
$189.24,  the  value  of  defendant's  interest,  and 
all  the  costs  ot  said  suit.  To  the  verdict 
and  judgment  the  jdaiutiff  below  excepted, 
and  made  a  case,  and  brings  the  matter  to 
this  court  for  review. 

On  the  trial  of  the  case,  CkMtper  sought  to 
justify  his  possession  of  the  property  by  virtue 
of  a  certain  execution  Issued  out  of  the  court 
of  a  justice  of  the  peace  in  Montgomery  coun- 
ty, Kfln.,  and  directed  to  him  as  constable,  in 
a  case  wherein  T.  H.  Standford  was  plahitiCT, 
and  William  Butler,  the  husband  of  the  plaln- 
tur,  was  defendant^  and  that  he  seized  the 
property,  and  holds  it  for  thfe  satlsfactloD  of 
such  execution.  I>urlng  the  trial  of  the  case, 
William  Butler  was  sworn  and  examined  as 
a  witness  on  behalf  of  the  plaintiff  so  far  as 
he  acted  as  her  agent  in  making  demand  of 
the  defendant  for  the  possession  of  the  prop- 
erty after  it  was  taken  under  execution,  and 
the  bringing  of  said  suit.  On  the  cross-ex- 
amination of  this  witness,  the  defendant 
sought  to  prove  by  him  a  certain  conversa- 
tion had  between  him  and  one  T.  H.  Stand- 
ford  at  Tyron,  Montgomery  county,  in  rela- 
tion to  wliat  this  witness  had  stated  to  Stand- 
ford  in  relation  to  his  property.  This  evi- 
dence was  objected  to  on  inrt  of  the  plaintiff, 
for  the  reason  that  It  was  Incompetent,  and 
not  pVoper  cross-examination  of  the  witness, 
and  the  plaintiff  was  not  bound  by  any  state; 
meut  made  In  relation  to  It.  The  court  over- 
ruled the  objection,  and  directed  the  witness 
to  answer  the  question,  and  to  give  evidence 
in  relation  to  such  conversation,  and  the  plaln^ 
tIfC  excepted  to  the  niling  of  the  court,  and  the 
witness  answered  the  several  questions  pro- 
pounded to  hfm  in  relation  to  such  conversa- 
tion; and  afterwards,  when  the  plaintiff  had 
offered  all  of  her  evidence,  and  rested  her 
case,  and  the  defendant  was  inti-oducing  his 
evidence  In  defense,  the  defendant  called 
Standfoi'd,  and  he  was  sworn  and  examined 
as  a  witness  for  the  defense,  and  in  his  ex- 
amination counsel  for  the  defense  souglit  to 
prove  him  the  statements  made  by  Wil- 
liam Butler  at  Tyron,  Montpomery  county.  In 
relation  to  his  projierty.  The  plaintiff  object- 
ed to  the  introduction  In  evidence  of  the  state- 


ments of  said  William  Butler  not  made  In  her 
presence,  as  the  same  was  not  competent,  and 
could  not  bind  her.  The  court  overruled  the 
objection,  for  tlie  reason  that  the  evidence  Is 
proper,  and  for  the  purpose  of  affecting  the 
credibility  of  the  witness  William  Butler. 
The  evidence  disclosed  the  fact  that  Stand- 
ford  was  an  attorney  practicing  his  profes- 
sion in  Montgomery  county,  Ean.,  and  that 
William  Butler  was  then  being  prosecnted 
for  bringing  Southern  cattle  Into  Kansas,  and 
Standford  was  employed  as  his  attorney  to  de* 
fend  htm  against  the  charge,  and  the  coaver- 
satlon  between  Butler  and  Standford  at  Ty- 
ron, Montgomery  county,  was  In  relation  to 
the  ability  of  Butler  to  pay  Standford  for  bis 
services  In  the  defense  of  such  charge. 

We  think  the  court  erred  in  permitting  the 
defendant  to  give  in  evidence,  on  the  cross* 
examination  of  plaintiff's  witness,  what  state- 
ments he  made  In  relation  to  his  property, 
while  he  had  not  testified  In  his  examination 
in  chief  anything  In  relation  to  the  ownership 
of  the  plaintiff  to  his  property  or  to  any  other 
property.  He  had  only  testified  as  to  the  de- 
mand made  on  the  defendants  for  the  posses- 
sion of  this  property,  and  as  to  the  brlughig 
of  this  suit.  This  evidence  was  not  permissi- 
ble in  the  cross-examination  of  the  witness. 
In  the  case  of  Railroad  Co.  v.  Stlmpson,  14 
Pet.  401,  Story,  J.,  delivering  the  opinion  ot 
the  court,  says:  "That  a  party  has  no  right 
to  cross-examine  any  witness  except  as  to 
facts  and  circumstances  connected  with  Hie 
matter  stated  In  his  direct  examination." 
This  is  the  well-established  rule  In  the  craas- 
cxamlnatton  of  witnesses.  The  conrt  also  er- 
red in  permitting  the  defeuCant  to  give  In  evi- 
dence the  conversation  between  Butler  and 
Standford  at  Tj-ron,  Montgomery  county, 
Kan.  It  Is  a  well-settled  rule  that  a  witness 
cannot'  bo  cross-examined  as  to  facts  which 
are  incompetent,  collateral,  or  irrelevant  to  the 
issue,  merely  for  the  purpose  of  contradicting 
him  by  other  evidence.  When  a  party,  on  the 
cross-examinatI(m  of  a  witness,  puts  questions 
to  him  that  are  collateral  or  Irrelevant  to  the 
issue,  he  makes  the  witness  his  own,  and  he 
lias  no  right  to  contradict  them  by  other  tes- 
timony, but  the  statements  of  the  witness  In 
answer  to  such  questions  are  conclusive 
against  him. 

After  the  defendant  had  offered  all  of  Us 
evidence,  and  i-ested  his  case,  the  plidntiff 
called  William  Butler  In  rebuttal,  for  the  pur- 
pose of  disproving  the  testimony  of  Stand- 
ford respecting  the  conversation  between  him 
and  Standford  at  Tyron,  and  put  to  him  the 
necessary  questions  for  that  purpose;  and  the 
defendant  objected  to  the  evidence,  and  the 
court  sustained  the  objection,  and  this  Is  al- 
legetl  as  error.  We  think  the  error  consisted 
In  permitting  the  evidence  Of  Standford  in  the 
first  place;  that  such  error  could  not  be  cured 
by  allowing  the  party  to  merely  disprove  what 
the  witness  liud  already  testified  to.  It  was 
not  competent  to  allow  an  issue  to  be  made 
between  these  two  witnesses  respecting  an 
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incompetent  matter  about  a  conversation  be- 
tween Butler  and  his  attorney  while  convers- 
ing about  mattera  pertaining  to  the  suit  tlien 
pending.  In  whicli  Butler  veas  defendant  and 
Standford  was  hts  attorney. 

It  la  insisted  Ijy  plaintiff  that  the  court  er- 
red in  Instructions  given  to  the  Jury.  We  have 
examined  the  instructions  of  the  court  to  the 
jury,  and  do  not  think,  taken  altogether,  they 
are  subject  to  the  criticism  sought  to  be  placed 
upon  them.  The  Instructions,  as  a  whole,  ar) 
fair,  and  give  the  jury  the  law  as  clearly  and 
fairly  as  the  evidence  and  drcnmstances  of 
this  case  warrant. 

For  the  errors  pointed  out  In  this  opinion, 
the  Judgment  of  the  district  court  Is  reversed, 
and  the  case  remanded,  with  direction  to  set 
aside  the  verdict  of  the  Jury,  and  grant  a  new 
tdaL   All  tbe  Judges  concurring. 


(3  Kan.  A.  166) 

HAWLEY  V.  SMEIDING. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Dec.  4,  1895.) 

CoNVETANce  IN  Fraud  or  Pubohabbr^s  Crbditors 
— TiTLS  Tiu.i  JK  Btranosb  —  COnOLUSITB- 
iTEss  ov  Deed— Kkovl^dob  or  Aoest. 

1.  Where  the  pnrcbaser  of  a  tract  of  land 
who  is  in  debt  has  the  grantor,  when  paid  thb 
omMderation,  execute  a  deed  of  general  war- 
ranty to  a  third  person,  and  the  purchaser  has 
the  deed  so  made  to  binder  and  delay  his  credit- 
ors, the  deed  is  binding  between  the  parties,  and 
fMid  real  estate  Is  subject  to  the  lien  of  a  judg- 
ment rendered  prior  to  the  execution  of  such  a 
conveyance  against  a  person  to  whun  such  con- 
veyance la  made.  Beid,  further,  that  such  lien 
la  anperior  to  that  of  a  mortgage  ezecnted  at 
the  aame  time  as  the  deed,  where  the  mortgagee 
had  knowledge  of  the  fraudulent  purpose  of 
the  purchaser  in  having  the  land  bo  conveyed. 

2.  Where  a  transaction  is  carried  on  and 
eonaamuiated  by  one  person,  acting  aa  the  agent 
for  another  person,  whatever  comes  to  the 
knowledge  of  the  ageut,  pending  the  transac- 
tion, must  be  presumed  to  come  to  the  knowl- 
edge of  the  principal,  and  such  principal  la 
bonnd  jay  the  agenra  knowledge. 

3.  The  case  of  Harrison  v.  Andrews,  18 
Kan.  535,  discussed,  and  distinguished  from  this 
case. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  H.  E.  Smeldlng  against  Edgar 
Hawley  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendant  Hawley  brings 
error.  Reversed. 

J.  W.  Deford  and  W.  A.  Deford,  for  plain- 
tiff In  error.  Wm.  H.  Clark,  for  defendant 
In  error. 

OOLE.  J.  H.  E.  Smeldlng  brought  an  ac- 
tion in  the  district  court  of  Franklin  county 
to  foreclose  a  mortgage  made  by  Charies 
Yandusen  and  wife  upon  a  certain  piece  of 
real  estate  situated  in  said  county.  The 
plaintiff  In  error,  Edgar  Hawley,  filed  an  an- 
swer, setting  up  the  rendition  of  a  certain 
Judgment  In  bis  favor  and  against  Yandusen; 
and  the  plaintiff  below,  Smeldlng,  replied, 
alleging,  in  subatauce,  that  V&nduseu  was 


not  the  owner  of  tbe  land  In  question,  and 
had  no  Interest  whatever  In  the  same,  al- 
though the  title  appeared  In  him  at  the  time 
the  mortgage  was  made,  and  detailed  the 
facts  upon  which  such  claim  was  made, 
which  will  more  fully  appear  later  in  this 
opinion.  The  cause  was  tried  to  tbe  court, 
who  made  certain  special  findings  of  fact 
and  conclusions  of  law,  from  which  the 
plaintiff  in  error,  Hawley,  brings  the  case 
here  for  review.  The  only  question  to  which 
our  attention  is  directed  Is  that  tbe  conclu- 
sions of  law  found  by  the  court  are  not  sup- 
ported by  the  findings  of  fact.  The  court 
found  the  faults  in  substance  as  follows: 
That  on  March  2,  1889,  Hawley  recovered  a 
Judgment  In  the  district  court  of  Franklin 
county  against  the  defendant  Charles  Yan- 
dusen for  $106.12  damages,  and  $60  costs, 
which  judgment  remained  in  full  force  and 
unsatisfied.  That  on  November  12, 1889,  one 
Watklns  was  owner  of  the  real  estate  de- 
scribed in  the  petition,  and  on  that  date  said 
Watklna  made  a  trade  with  F.  E.  Crane, 
whereby  Crane  delivered  to  him  a  stock  of 
merchandise,  and  he  (Watklns)  executed  and 
delivered  to  Crane  a  deed  for  said  real  es- 
tate, complete  except  as  to  the  grantee  the 
name  of  which,  at  Crane's  request,  was  left 
blank.  That  prior  to  said  date  a  Judgm^t 
for  $1,461.30  and  costs  had  be«i  rendered  In 
the  district  court  of  Franklin  county  against 
said  Crane,  which  was  still  in  full  force  and 
effect,  but  that  Crane  had  caused  proceed- 
ings In  error  to  be  prosecuted  In  the  supreme 
conrt,  and  had  filed  a  supersedeas  bond  to 
stay  execution  upon  such  judgment.  That 
Crane,  desiring  and  intending  to  negotiate  a 
loan  upon  said  real  estate,  and  believing  that 
if  the  title  should  appear  In  hia  name  he 
would  be  unable  to  do  so,  caused  said  deed 
to  be  delivered  to  him  blank  aa  to  the  gran- 
tee. That  on  December  23, 1889,  said  Crane 
applied  to  U.  M.  Beachy,  who  was  plaintiff's 
agent,  for  a  loan  of  $1,000  on  said  real  es- 
tate, and  in  the  presence  of  Beachy  and  of 
Charles  Yandusen  the  name  of  said  Yan- 
dusen was  inserted  as  grantee  In  said  deed, 
and  a  mortgage  for  $1,000,  to  secure  a  note 
for  a  like  amount,  was  executed  by  Yandu- 
'  sen  and  wife  upon  said  real  estate  to  plain- 
tiff, aa  mortgagee,  and  delivered  to  B^chy, 
who  thereupon  paid  Crane  said  $1,000,  and 
Yandusen  and  wife  made  and  delivered  their 
deed  of  conveyance  for  said  real  estate  to 
Crane;  the  writing  of  Yanduseu's  name  as 
grantee  In  said  deed,  the  execution  and  de- 
livery of  said  note  and  mortgage  to  the 
plaintiff,  and  ot  said  deed  to  Crane  by  Yan- 
dusen and  wife,  and  the  payment  of  the 
$1,000  to  Crane  being  simultaneous  acts. 
Vanduaen  and  wife  had  no  interest  in  said 
real  estate,  or  in  the  loan  so  negotiated,  ex- 
cept that  they  took  the  title  as  an  accommo- 
dation to  Crane,  that  he  might  negotiate  and 
obtain  said  loan,  aU  of  which  said  Beachy 
well  knew.  Said  Beacby  also  had  actual 
knowledge  of  ttie  exlgtenoe  of  tlw  judci&eiit 
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against  Crane,  and  that  the  title  was  so  made  ' 
througb  Vandnseti  to  arold  the  Hen  thereof. 
No  writing  was  ever  made,  concerning  said 
real  estate,  between  Crane  and  Vandusen, 
except  the  execution  of  the  papers  as  herein 
stated.  That  Hawley  had  Issued  two  execu- 
tions on  his  Judgment,  and  levied  the  same 
on  the  real  estate  in  question,  but  the  same 
were  returned,  "Unsold  for  want  of  bidders," 
and  said  court  had  made  an  order  for  a  new 
appraisal  of  said  land.  From  these  findings 
of  fact  the  court  made  the  fbllowing  concin- 
slons  of  law,  in  substance:  That  as  Vandu- 
sen  never  owned  the  real  estate  in  question, 
and  had  no  interest  therein,  Hawley's  jnds;- 
ment  never  became  a  lien  thereon,  and  he 
can  take  nothing  in  this  action  by  or  through 
such  Judgment  The  lien  of  Smeidlng  under 
his  mortgage,  as  established  and  mei^ed  In 
the  Judgment  therein  rendered,  was  held  to 
be  a  first  and  prior  lien  upon  said  real  es- 
tate, and  Hawley  was  held  to  have  no  lien 
whatever. 

t  Did  the  court  commit  error  In  Its  conclu- 
Bions  of  law?  Gen.  St.  1880,  par.  7104,  pro- 
vides: "When  a  conveyance  for  a  valuable 
consideration  is  made  to  one  person  and  the 
consideration  therefor  paid  by  another  no 
nse  or  trust  shall  result  in  favor  of  the  lat- 
ter; but  the  title  shall  vest  In  the  former, 
subject  to  the  provisions  of  the  next  two 
sections."  Under  this  paragraph,  the  mo- 
ment the  name  of  Vandusen  was  inserted  In 
the  deed  In  question  the  title  to  the  real  es- 
tate thereby  conveyed  vested  In  Vandusen, 
tmless  the  transaction  was  one  coming  with- 
in the  provisions  of  either  paragraph  716Q 
or  7166  of  said  statute.  Paragraph  7165  pro- 
Tides,  in  substance,  that  every  such  convey- 
ance shall  be  presumed  fraudulent  against 
the  creditors  of  a  person  paying  the  consid- 
eration, and  unless  such  fraudulent  Intent 
Is  disproved  a  trust  results  in  favor  of  such 
creditors.  Paragraph  7166  provides  as  fol- 
lows, so  far  as  it  is  of  Importance  in  this 
•case:  "The  provisions  of  the  section  next 
before  the  last  shall  not  extend  to  cases 
*  •  •  where  It  shall  be  made  to  appear 
that  by  agreement,  and  without  any  fraudu- 
lent intent,  the  party  to  whom  the  convey- 
ance is  made,  or  In  whom  the  title  shall 
vest,  waa  to  bold  the  land,  or  some  Interest 
therein,  in  trust  for  the  party  paying  the 
purchase  money,  or  some  part  thereof."  Un- 
der the  findings  of  fact  In  this  caae,  In  what 
position  are  the  parties  to  this  transaction? 
As  between  Crane  and  Vandusen,  when  the 
deed  was  made,  the  title  to  the  real  estate 
in  question  vested  absolutely  In  Vandusen. 
The  only  persons  who  might  Interpose,  as 
against  this  title,  were  the  creditors  of 
Crane,  as  to  whom  the  conveyance,  under 
the  findings  of  fact,  was  fraudulent,  be- 
cause it  was  made  for  the  purpose  of  with- 
holding the  land  from  the  lien  of  the  Judg- 
ment creditors  of  Crane,  and  therefore  was 
not  within  the  exception  stated  in  either 
paragraph  7165  or  7166  of  the  statutes. 


Now,  what  was  the  position  of  Smeidlng 
In  this  transaction?  It  Is  undisputed  that 
Beachy  was  the  agent  of  Smeidlng,  and  is 
so  found  by  the  court.  The  court  furthw 
finds  that  Beachy  knew  that  the  title  to  the 
real  estate  In  question  was  made  through 
Vandusen  to  avoid  the  lien  of  the  Judgment 
against  Crane,  of  which  Judgment  be 
(Beachy)  had  actual  knowledge.  The  knowl-' 
edge  of  an  agent  must  be  presumed  to  be 
the  knowledge  of  the  principal,  and  the  prin- 
cipal is  bound  by  such  knowledge  In  the 
transaction  In  which  the  agent  Is  acUng  for 
him.  Smeidlng,  therefore,  had  knowledge  of 
the  fact  that  title  to  the  real  estate  had- 
been  made  to  his  grantor  (Vandus^)  with  a' 
fraudulent  intent,  and  he  now  seeks  the  In- 
terference of  a  court  of  equity  to  relieve 
him  from  the  results  of  a  fraud  to  which  he 
was  a  party.  He  who  comes  Into  a  court 
equity  asking  for  relief  must  appear  with 
clean  hands;  otherwise,  the  court  will  not 
relieve  him.  We  are  of  the  opinion  that  this 
case  Is  clearly  within  the  rule  laid  down  In 
W^eatherbee  v.  Cockrell,  44  Kan.  380,  2* 
Pac.  417.  In  that  case  a  father,  who  paid 
the  consideration  for  a  piece  of  land,  had 
the  deed  executed  to  his  sons  for  the  pnr^, 
pose  of  defrauding  his  creditors,  and  the 
sons  conveyed  said  land  to  one  William : 
Cockrell,  who  had  actual  personal  knowl-, 
edge  of  the  claim  of  the  father  to  the  land 
in  question.  Cockrell  conveyed  the  land  to 
his  brother,  and  the  evidence  disclosed  that 
William  Cockrell  was  the  agent,  partner,  or 
both,  of  such  brother.  In  an  action  brought 
by  the  father  to  compel  the  conveyance  of 
said  land  to  him,  the  court  refused  to  com-  ^ 
pel  the  same,  and,  proceedings  in  error  hav- 
ing 1>een  prosecuted  In  the  supreme  court,' 
the  position  of  the  lower  court  was  sustained.' 
Horton,  C.  J.,  In  delivering  the  oplnim  of 
the  court,  quotes  the  following  from  Bump, 
Fraud.  Conv.  443:  "A  conspiracy  to  defraud 
creditors  is  an  offense  against  good  morals, 
commcm  honesty,  and  sound  public  policy, 
for  it  is  a  let  and  hindrance  to  the  due 
course  and  execution  of  law  and  Justice,  and 
tends  to  overthrow  all  true  and  plain  deal- 
ing, bargaining,  and  chevlsance  between 
man  and  man,  without  which  no  common- 
wealth or  civil  society  can  be  mnlntaiued  or 
continued."  If  this  rule  ought  to  be  applied 
In  a  case  where  a  party  sought  to  avoid  a 
possible  lien,  as  In  the  Weatherbee  Case,  it 
certainly  must  be  where,  as  in  this  case,  the 
whole  transfer  was  made  with  the  sole  pur- 
pose of  defeating  the  rights  of  parties  whose 
claims  had  received  the  sanction  of  a  court 
of  competent  Jurisdiction,  whose  Judgment 
had  not  been  reversed.  While  the  title  to 
the  real  estate  in  question  rested  only  for  a 
moment  In  Vandusen,  It  remained  there  a 
sufficient  length  of  time,  where  all  parties 
had  knowledge  of  the  fraud,  to  permit  the 
lien  of  the  Judgment  against  him  to  attach 
.  as  against  the  claims  of  one  who  participat- 
ed In  the  fraudulent  txansactioa. 
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Nor  does  this  doctrine  conflict  with  the 
declsfon  In  Han-lBon  t.  Andrews,  18  Kan. 
535.  In  that  cose  a  hnsband  and  wife  con- 
veyed to  one  Hoas  a  tract  o(  land  occupied 
by  them  contlnaously  as  a  homestead,  and 
Hoag  Immediately  reconveyed  the  same  to 
the  wife.  The  whole  transaction  was  In  fur- 
therance of  an  agreement,  previoasly  made, 
to  that  effect,  at  the  time  of  the  ori^nal 
purchase  of  the  land,  the  wife  having  fur- 
nished all  of  the  purchase  money.  It  was 
held  In  that  case  that  the  land  was  not  sub- 
ject to  the  lien  of  a  Judgm»it  rendered 
against  Hoag  prior  to  the  two  conveyaiices. 
The  reasoning  Is  obrlous,  for  the  facts  of 
that  case  brought  the  transaction  clearly 
within  the  exceptions  of  paragraph  716G, 
Qen.  St  1889.  Xo  conveyance  of  the  home- 
stead could  be  considered  as  in  fraud  of 
creditors,  and  the  conveyance  was  made  in 
conformity  with  a  previous  agreement,  made 
without  fraudulent  intent,  that  the  person  to 
whom  the  conveyance  was  made  was  to  bold 
the  title  in  trust  for  the  person  who  paid  the 
original  purchase  price  for  the  same.  The 
Judgment  rendered  by  the  district  court  of 
Franklin  county  is  set  aside,  and  this  case 
Is  remanded  to  the  district  court,  with  in- 
structlrais  to  render  Judgment  in  accordance 
with  the  views  expressed  In  this  opbtton. 
The  costs  of  this  court  wDl  be  taxed  to  de- 
fendant in  error.  All  the  Justices  concur- 
ring. 


(8  Kan.  A.  IM) 

ROUSE  V.  OSBORNB. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.    Dec.  4, 1886.) 

Tebspassiho  Stock— Kiohtb  or  Owhbb— Maiktb- 
NANCS  of  Fbitatb  Oate— Liabiutt  or  Rail- 
BOAD  Company — 8PB0IAI.  Quebtiohb. 

1.  Where  the  stock  of  plaintiff  below  are 
treepasaing  in  the  inclosare  of  another,  and  go 
from  there  onto  the  right  of  way  of  the  railway 
company,  and  are  killed  or  injurea,  the  plaintiff 
!b  entitled  to  no  greater  rights  than  the  land- 
owner wonld  have. 

2.  The  burden  of  provins  the  issue  Is  upon 
the  plaintiff  below,  and,  where  there  is  a  total 
lack  of  evidenop  as  to  whose  duty  it  is  to  keep 
and  maintain  the  post  which  supports  the  gate 
and  fence  at  the  place  where  stock  enter  upon 
the  right  of  way  of  the  railway  company,  the 
plaintiff  cnnuot  maintain  an  action  for  dam- 
ages for  the  killing  or  injuring  of  said  stock; 
and  the  court  nhonld  instruct  the  jury  to  render 
a  verdict  for  the  defendant. 

3.  An  instruction  is  prejudicially  erroneous 
that  telle  the  jury  that  it  is  the  duty  of  the  rail- 
way comiiany  to  keep  a  private  gate  shut.  It 
is  the  duty  of  the  landowner,  and  not  of  the 
railway  company,  to  keep  such  a  gate  shut. 

4.  When  one  of  the  parties  to  a  suit  re- 
quests the  court  to  submit  a  special  question 
to  the  jury,  if  the  question  is  material,  and  re- 
lates to  some  of  the  facts  which  the  jury  must 
find  in  arriving  at  their  verdict,  it  is  error  for 
the  court  to  refuse  to  submit  such  question. 

(Syllabns  by  the  Court) 

Error  from  district  court,  Anderson  coun- 
ty; A.  W.  Benson,  Judge. 

Action  by  Matt  E.  Osborne  against  George 
A.  Eddy  and  another,  receivers  of  the  Mis- 


souri, Kansas  &  Texas  Railway,  for  whom 
was  subsequently  substituted  Henry  C. 
Rouse,  receiver  de  bonis  non.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 
Kirk  &  Bowman,  for  defendant  in  error. 

DENNISON,  J.  This  is  an  acUon  brought 
by  the  defendant  in  error  against  the  receiv- 
ers of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  to  recover  the  damages  sus- 
tslned  by  him  by  reason  of  the  klillug  of  six 
horses,  and  the  injuring  of  six  other  horses,, 
by  a  train  being  operated  on  the  road  of 
said  railway  company  by  said  receivers.  The: 
horses  escaped  from  the  iuclosure  of  the  de- 
fendant in  error,  and  wandered  Into  the  In- 
closure  of  one  J.  Vance,  and  from  the  Iuclo- 
sure of  Vance  onto  the  right  of  way  of  said 
railroad,  and  were  killed  and  Injured  by  a 
passing  train.  The  right  of  way  of  said  rail- 
road was  Inclosed  with  a  good  and  lawful 
fence,  except  at  the  place  where  the  stock 
entered  upon  said  right  of  way.  At  the 
place  where  the  stock  entered  upon  said 
right  of  way,  there  was  a  private  gate,  which' 
led  to  a  private  crossing,  and  to  a  switch 
which  was  first  built  for  the  private  use  of  | 
said  Vance.  By  a  stipulation  between  Vancei 
and  the  railway  company,  the  said  Vance] 
agreed  to  make  and  maintain  gates  in  thd 
fence  of  said  railway  company  at  said  cross-, 
ing.  At  the  time  the  horses  passed  upon  the' 
said  right  of  way,  the  post  to  which  the  gate) 
was  attached  was  broken  off,  and  had  been- 
carried  around  to  the  northeast,  taking  theJ 
gate  and  one  panel  of  the  wire  fence  with  it.1 
Some  of  the  horses  went  through  the  place 
where  the  gate  should  have  loera,  and  some' 
of  them  went  through  the  place  where  the 
panel  of  the  fence  should  liave  been.  These 
are  the  material  facts  in  the  case,  as  shown 
by  the  evidence  and  determined  by  the  spe-, 
clal  findings  of  tho  Jury.  i 

The  plaintiff  in  error  raised  the  question  of 
the  liability  of  the  receivers  for  a  failure  to 
fence  the  right  of  way,  but  since  the  decision 
In  the  case  of  Rouse  v.  Harry  (Kan.  Sup.)  40 
Pac.  1007,  and  the  case  of  Bouse  t.  Bedlnger 
(Kan.  App.)  41  Pac.  433,  the  counsel  have 
abandoned  that  claim. 

Tlw  next  error  assigned  Is  in  overmllng- 
tbe  demurrer  to  the  evidence  of  the  plaintiff 
below.  We  think  the  plaintiff  below  was  en- 
titled to  recover  upon  hla  evidence.  He 
proved  his  loss,  and  snob  a  condition  of  the 
fence  and  gates  as  would  establish  the  negli- 
gence of  the  railway  company  If  no  further 
evidence  had  been  Introduced. 

The  plaintiff  In  error  contends  the  court 
erred  in  refusing,  after  being  requested  by 
It,  to  give  the  Jury  the  following  instruction: 
"The  court  Instiructs  the  Jury  to  find  tor  the 
defendants,  as  the  evidence,  taking  It  alto- 
gether, will  not  sustain  a  verdict  for  the 
plaintiff."   A  correct  determlnatloii  of  this 


Digitized  by  Google 


844 


PACIFIC  BEPOBTBB,  Vol.  42. 


(Kan. 


point  can  be  reached  only  by  deciding  who 
Is  responsible  for  the  condition  of  the  gates 
and  fence  at  the  place  where  the  horses  en- 
tered upon  the  right  of  way.  The  horses  In 
qnestlon  were  trespassing  In  the  Inclosure  of 
Vance,  and  Osborne  Is  entitled  to  no  greater 
rights  than  Vance  would  hare.  Adams  t. 
Railroad  Co.,  4C  Kan.  161,  26  Pac.  439.  If 
Vance  could  not  have  reeoyered  for  his  stock 
under  the  same  clrcumataneeB,  then  Osborne 
cannot  Vance  was  bound  to  make  and 
maintain  the  gate  In  the  fence.  The  railway 
company  was  bound  to  fence  the  right  of 
way.  If  a  i)erBon  must  make  and  maintain 
a  fence,  he  must  furnish  and  set  the  posts 
necessary  to  maintain  It  in  position,  provld- 
ed'the  fence  he  elects  to  build  Is  such  a  one 
as  needs  posts  to  maintain  it  It  follows 
that,  If  a  person  must  make  and  maintain  a 
gate,  he  must  furnish  and  set  the  posts  nec- 
essary to  maintain  It  In  position,  provided 
the  gate  he  elects  to  build  is  such  a  one  as 
needs  posts  tb  maintain  it  In  this  case  the 
gate  and  fence  were  Ijoth  attached  to  the 
same  post,  and  the  post  was  broken  oCT.  If 
this  post  was  a  fence  post  set  by  the  railway 
company  for  the  purpose  of  maintaining 
their  fence,  and  Vance  had  attached  his  gate 
to  It  with  the  knowledge  or  consent  of  the 
company,  then  the  company  should  have 
kept  up  the  post  and  Vance  would  recover. 
If  Vance  had  attached  his  gate  to  it  without 
the  knowledge  or  consent  of  the  company, 
and  such  gate  was  the  means  of  breaking  off 
said  post,  then  Vance  had  caused  his  own  In- 
Jury,  and  could  not  recover.  If  this  post 
was  a  gate  post  set  by  Vance  for  the  purpose 
of  maintaining  his  gate,  and  the  company 
had  attached  its  fence  to  It  with  the  Ttnowl- 
edge  or  consent  of  Vance,  then  he  should 
have  kept  np  the  post,  and  cannot  recover. 
If  the  company  had  attached  Its  fence  to  It 
without  the  knowledge  or  consent  of  Vance, 
and  snch  fence  was  the  means  of  breaking 
off  said  post  then  the  company  had  caused 
the  injury,  and  Vance  could  recover.  There 
Is  no  evidence  as  to  whose  duty  It  was  to 
keep  up  this  post,  and,  as  the  burden  of  prov- 
ing the  issue  Is  upon  the  plaintiff  below,  the 
Jury  should  have  been  Instructed  to  find  for 
the  defendant  below.  In  Adams  v.  Railroad 
Co.,  supra,  the  railroad  had  built  the  gates, 
and  the  supreme  court  held  that  It  was  the 
landowner's  duty  to  keep  the  gates  closed, 
and  that,  If  he  failed  to  do  so,  he  could  not 
recover  for  stock  that  passed  through  such 
gate,  and  was  killed.  Tliey  also  held  that. 
If  the  gate  or  its  fastenings  were  insulficient, 
a  dIflPcrent  rule  would  apply.  Defendant  In 
error,  In  his  brief,  quotes  this  point  and 
says:  "If  the  railway  company  did  not  see 
to  It  that  the  fence  and  gate  and  Its  fasten- 
ings are  kept  in  order,  and  that  the  fence  Is 
not  defective,  or  the  gate  and  Its  fnstenlnKs 
iDBUfflcient  then  the  company  is  liable.  The 


evidence  in  this  case  was  that  the  fasten- 
ings, and  the  gate  posts,  and  the  Itoard  on 
which  the  gate  slid,  and  the  wire  fence,  were 
down  and  out  of  repair,"  Uls  contention  is 
not  good,  for  in  this  case  it  was  the  duty  of 
Vance  to  make  and  maintain  the  gates,  while 
In  the  case  of  Adams  v,  liallroad  Co.,  supra,  It 
was  the  duty  oC  the  railroad  to  make  and 
maintain  them. 

The  plaintiff  In  error  contends  that  the 
court  erred  in  Its  instructions  given  to  the 
Jury.  A  portion  of  the  Instructions  complain- 
ed of  read  as  follows:  "The  switch  In  ques- 
tion, as  the  evidence  shows,  was  a  private 
switch,  and  the  gate  In  question  a  private 
gate,  and  could  be  used  only  by  the  consent 
of  the  landowner,  Mr.  Vance,  who,  by  agree- 
ment was  to  maintain  this  gate.  This,  of 
course,  put  upon  Mr.  Vance,  as  between  him 
and  the  company,  the  duty  to  keep  the  gate 
closed.  But  as  to  third  persons,  this  agree- 
ment does  not  relieve  the  railroad  company 
or  receivers  from  all  responsibility.  The 
duty  of  the  latter  was  to  use  reasonable 
care,  to  exercise  ordinary  prudence,  to  keep 
the  track  Inclosed  and  the  gate  shut  What 
is  reasonable  care  In  any  case  varies  with 
the  exigencies  of  the  situation,  the  danger 
that  might  reasonably  be  apprehended,  and 
all  the  surrounding  circumstances.  The 
company  and  the  receivers  were  required  to 
exercise  reasonable  care  to  have  the  gate 
shut."  This  Instruction  Is  clearly  erroneous. 
Our  supreme  court  has  held  that  a  person 
whose  animals  are  trespassing  in  the  Inclo- 
sure of  another  Is  entitled  to  no  greater 
rights  than  the  landowner.  Adams  v.  Rail- 
road Co.,  46  Ivan.  161,  26  Pac.  439.  The 
same  case  holds  that  It  Is  the  duty  of  the 
landowner  to  keep  the  gate  shut.  The  in- 
struction says  It  Is  the  duty  of  the  comjiany 
and  the  receivers  to  keep  the  gate  shut.  The 
giving  of  this  instruction  was  an  error  preju- 
dicial to  the  substantial  rights  of  the  plain- 
tiff In  error. 

Of  the  other  errors  complained  of,  we  will 
only  consider  one,  for  the  reastok  that  the 
others  will  prot)ably  not  occur  upon  a  new 
trial  of  the  case.  The  court  refused  to  sub- 
mit special  question  Ka  27,  which  reads  as 
follows;  "If  your  general  verdict  should  be 
for  the  plaintiff,  you  may  here  state  how 
much  damage  you  allow  him  for  each  animal 
killed  and  for  each  animal  wounded,"  We 
think  this  question  Is  material,  and  should 
have  been  submitted  to  the  Jury.  It  relates 
to  some  of  the  facts  which  the  Jury  must 
have  found  in  arriving  at  their  verdict.  Jor- 
dan V.  Johnson  (Kan.  App.)  42  Pac.  415. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 

COLE,  J.,  concurring.  JOHNSON,  P.  J., 
not  sitting  in  the  case. 
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(SKan.  A.  U7) 

BBOK  r.  BADBN; 

(Gonrt  of  Appeals  of  Kanws,  Sonthem  Depart- 
ment. H.  D.    Dec.  4, 1895.) 

Afpiu— AssiaxiiBiiTS  of  Ervor— Scfficibkct. 
The  dedBioDB  In  the  cases  of  Brown  t. 

Hhodes,  1  Kan.  364.  and  Green  v.  Dunn,  5  Kan. 
'2i^2,  cited  and  followed  as  to  tbe  petition  in  er- 
ror setting  forth  the  errors  complained  of. 
(Syllabus  by  the  Gonrt) 

Error  from  dtotrlct  court,  Crawford  coun- 
tj;  S.  H.  Allen,  Judge. 

B^erln  by  £tenry  Baden  against  Christian 
Beck.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  AlOrmed. 

C.  E.  Cory  and  RItter  &  Wlawell,  for  plaln- 
tifl  In  error.  Morris  CUggltt  and  Jos.  Chand- 
ler, for  defendant  In  error. 

DENNISON,  J.  Tbe  errors  complained  of, 
as  set  forth  In  the  petition  in  error  In  this 
case,  are  that  "said  defendant  in  error  recov- 
ered a  judgment  against  this  plaintiff  in  er- 
ror for  costs";  and  "plaintiff  in  error  says  that 
there  was  error  committed  in  said  action,  as 
shown  by  said  case  made,  in  that  the  deci- 
sion should  have  been  for  this  plaintiff  in 
error.  The  trial  court  should  have  rendwed 
Judgment  for  this  plaintiff  in  error  for  the 
amount  claimed."  A  petition  In  error  similar 
to  this  has  been  passed  upon  twice  by  our 
supreme  court.  In  Brown  v.  Rhodes,  1  Kan., 
on  page  364,  the  court  says:  "There  are  but 
three  auctions  of  error  in  the  petition.  The 
first  two  allege  error  in  the  charge  of  the 
court  to  tbe  jury,  which  charge  does  not  ai>- 
pear  upon  tbe  record.  The  third  la  that  the 
judgment  was  for  Rhodes,  and  should  have 
been  for  Brown.  It  does  not  state  what  er- 
roneous ruling  caused  the  rendition  of  the 
judgment  for  Rhodes,  nor  whether  it  was  the 
fault  of  the  court  or  the  Jury.  It  Is  general 
and  Indefinite,  and  does  not  set  forth  the 
error  complained  of.  There  Is  therefore  no 
alleged  error  set  forth  in  the  petition  that 
appears  upon  the  record.  The  Code  (section 
527)  requires  the  plaintiff  In  error  to  file  Ms 
petition,  'setting  forth  the  errora  complained 
of.'  And  any  error  not  so  set  forth  Is  there- 
fore not  complained  of,  but  waived  by  the 
party,  and  the  court  will  not  consider  It. 
See  Nash,  PI.  692,  and  cases  there  cited."  In 
Ureen  v.  Dunn,  5  Kan.,  on  yage  2(12,  the 
court  says:  '*The  fourth  and  last  assignment 
of  error  Is  that  the  Judgment  was  given  for 
the  plaintiffs,  when  It  should  have  been  giv- 
en for  the  defendant.  Such  a  general  and 
indefinite  assignment  of  error  can  seldom  be 
considered  or  regarded  by  this  court.  Brown 
T.  Rhodes,  1  Kan.  359."  Following  the  rule 
laid  down  in  these  cases,  tluit  no  errors  are 
set  forth  In  the  petition  in  error,  we  have 
nothing  to  consider.  The  writer  of  this  opin- 
ion wotUd  very  much  dislike  to  deprive  a  liti- 
gant of  a  substantial  right  because  of  his 
misapprehension  nf  the  requirements  neces- 
aax7  in  the  preparation  of  his  case,  and  this 


case  has  been  carefully  examined,  and  we 
must  have  affirmed  the  Judgment  of  the  court 
below  if  all  the  things  set  out  in  the  record 
bad  been  considered  by  us.  The  judgment  of 
the  district  court  Is  affirmed.  All  the  Judges 
concurring. 


(I  Kan.  A.  IM) 
MISSOURI  PAC.  RY.  00.  v.  WEBSTER. 

SAME  V.  RUTH.  SAME 
T.  POLfiON. 

(Coort  of  Appeals  of  Eansas,  Southern  Depart- 
ment, E.  D.    Dec.  4. 1895.) 

Cabb  Made— Waives  of  Ssbvice  — Rulihg  ok 
Dkmi;rreh-'Rbvibw  —  OBaTRUCTiiro  Cbanhbl — 
Liability  or  Lbbsbb— Enowlbdgb  of  Noibanob 

— PLBADlKe  AHBNDUBNT. 

1.  A  case  made  must  be  served  npon  the 
opposite  party  or  his  attorney  within  the  time 
allowed  by  law  or  fixed  by  the  trial  court  or 
judge,  or  the  service  thereof  most  have  been 
waived  by  said  party  or  his  attorney  prior  to 
said  time;  and  the  record  must  afErmatlvely 
show  one  or  the  other  to  have  been  done,  in  or- 
der to  make  a  legal  case. 

2.  When  tiie  case  is  made,  and  ufor  to  the 
expiration  of  the  legal  time  the  plaintiff  in  er- 
ror proposes  to  serve  It  npon  the  opposite  par- 
ties, and  tboy  ask  him  to  send  It  to  their  attor- 
ney, at  Ogden,  Utah,  and  they  would  waive 
service  on  them,  and  the  case  is  so  sent,  and  the 
case  is  returned  by  said  attorney  with  sugges- 
tions of  amendments  thereto,  held,  that  upon 
Biicb  evidence  the  trial  judge  Is  justified  in  find- 
ing that  the  case  made  was  served  in  time,  for 
the  reason  that  the  waiver  of  service  of  the  de- 
fendants in  error  is  equivalent  to  service. 

3.  A  party  may.  if  he  so  electa,  stand  uson 
his  demnrrer,  and  if  be  does  be  may,  if  said 
demurrer  be  overruled,  at  once  take  tbe  case 
to  the  reviewing  court.  He  may  also,  If  he  so 
electa,  answer  and  participate  in  the  trial  of 
the  case;  and,  if  judgment  is  rendered  against 
him,  he  may  then  take  the  case  to  the  review^ 
ins  court,  and  the  demurrer,  as  w^l  as  the  o^er 
errors  complained  of,  will  be  considered  by  said 
court, 

4.  The  construction  of  embankments  across 
the  channel  of  a  natural  water  course,  without 
openings  sufficient  to  carry  all  the  water 
throuRh  which  may  reasonably  be  expected  to 
flow  through  such  water  course,  renders  such 
embankments  a  nuisance,  and  the  party  con- 
structing the  same  is  liable  for  any  damage 
caused  by  the  construction  of  such  nuisance. 

5.  A  lessee  who  haB  control  of  the  land  up- 
on which  snch  embankments  are  constructed, 
with  actnal  knowledge  that  such  embankments 
are  a  nuisance,  is  also  liable  for  such  damages. 

6.  A  petition  which  fails  to  allcfre  that  the 
defendant  erected  a  nuisnnce,  or  had  actual 
knowledge  that  such  erection  was  a  nuisance, 
does  not  contain  a  sufficient  allegatiOB  of  facts 
to  entitle  the  plaintiff  to  recover  damages  caused 
by  such  nuisnnce,  and  a.  demurrer  to  euch  a  pe- 
tition should  be  sustained. 

7.  Where  the  plaintiff,  after  jndgm^t  is 
rendered,  files  an  amendment  to  a  defective  peti- 
tion, for  the  purpose  of  making  it  correspond 
with  the  facts  proven,  and  where  there  is  no  ev- 
idence to  support  the  petition  as  amended,  Md, 
that  such  amendment  was  improperly  made, 
and  the  defect  is  not  cureil. 

(Syllabus  by  the  Court.) 

Error  from  district  courts  WUson  eoon^; 
L.  Stillwell,  Judge. 

Separate  actions  by  Asa  Webster,  Milton 
Ruth,  and  H.  K.  Poison  against  the  Missourt 
Faclfiu  BaUwi^  Oompany.  Tben  were  jHdg- 
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ments  for  plaintiffs,  and  defendimt  brings  er- 
ror. Reversed. 

J.  H.  Richards,  C.  E.  Benton,  and  S.  S. 
Kirkpatrick,  for  plaintiff  In  error.  F.  J.  Hud- 
son, for  defendants  in  error. 

DENNISON,  J.  These  are  three  separate 
and  distinct  actions,  brought  by  the  respec- 
tive defendants  In  error  against  the  Missouri 
raclflc  Railway  Company  to  recover  the 
damages  to  their  crops  and  lands  sustained 
by  them  during  the  years  of  1889  and  1800, 
occasioned  by  the  overflow  of  water,  alleged 
to  have  been  caused  by  the  Improper  con- 
struction of  the  Leroy  &  Caney  Valley  Air- 
Line  Railroad.  After  the  Issues  were  made 
up  (by  the  agreement  of  counsel  and  the  con- 
sent of  the  court  below,  these  cases,  being 
substantially  aillie,  were  to  be  tiled  together), 
it  was  agreed  that  all  the  evidence  which 
was  competent  and  pn^r  In  each  case 
should  be  introduced,  and  the  court  should 
apply  the  evidence  to  the  proper  case  (a  Jury 
to  be  waived),  and,  if  judgments  were  ren- 
dered for  the  plaintiffs  below,  they  should 
be  rendered  separately.  In  proper  amounts. 
The  trial  was  had.  Judgments  rendered  for 
the  plaintiffs  below,  and  the  railway  com- 
pany brings  the  cases  to  this  court  for  re- 
view. 

1  The  defendants  In  error  raise  the  qnestlon 
that  the  case  made  was  not  served  In  time, 
and  therefore  there  Is  no  legal  case  made 
filed  with  the  petition  in  error,  and  nothing 
for  us  to  consider.  We  will  firat  consider 
this  question,  for.  If  we  decide  the  point  well 
taken,  the  other  alleged  errors  need  not  be 
considered. 

On  September  19,  1890,  the  court  allowed 
the  defendant  below  60  days  from  that  date 
In  which  to  make  a  case,  and  the  plaintiff 
was  allowed  20  days  thereafter  in  which  to 
suggest  amendment  thereto.  Said  case  to  be 
settled  on  five  days'  notice  of  the  time  and 
place  of  settlement.  This  time  was  not  ex- 
tended by  the  court  prior  to  Its  expiration. 
The  cases  must  have  been  made  and  served 
upon  defendants  in  error  or  their  attorney 
on  or  before  November  18,  1890,  or  the  said 
defendants  in  error  or  their  attorney  must 
have  waived  the  service  thereof  on  or  be- 
fore said  time,  and  the  record  must  affirm- 
atively show  one  or  the  other  to  have  been 
done.  The  record  falls  to  show  the  actual 
service  of  the  cases  within  the  time  allowed 
by  the  court  The  record  contains  the  fol- 
lowing affidavits  of  C.  S.  Reed  and  S.  S. 
Kirkpatrick,  two  of  the  attorneys  for  the 
plaintiff  in  error: 

"State  of  Kansas,  County  of  Wilson— ss.: 
0.  S.  Reed,  being  duly  sworn,  on  his  oath, 
says  he  is  one  of  the  attorneys  in  the  cases 
of  Webster,  Ruth,  and  Poison  against  the 
Missouri  Pacific  Railway  Company;  that, 
prior  to  the  time  fixed  for  the  service  of  the 
cases  for  the  supreme  court  In  the  above 
cases,  tbe  same  were  all  prepared  and  rea^ 


for  service,  and  he  proposed  to  serve  the 
same  on  the  said  Webster,  Ruth,  and  Poison, 
their  attorney  being  at  Ogden,  Utah;  that 
said  parties  asked  tbe  affiant  to  send  said 
cases  made  to  their  attorney,  at  Ogden,  and 
they  would  waive  all  notice  as  to  the  serv- 
ice on  them.  Affiant  further  says  that  prior 
to  the  expiration  of  said  time  he  had  a  let- 
ter from  plaintiffs'  attorney,  stating,  in  sub- 
stance, that  if  he  (Reed)  would  send  the 
cases  to  him,  at  Ogden,  he  would  accept 
that  as  service  of  said  cases  in  time;  and 
affiant  further  says  that  he  did  so  forward 
said  cases,  and  never  heard  It  suggested  that 
said  cajies  were  not  served  in  time  until  after 
the  cases  were  sent  back  with  the  suggestion 
of  amendment.  Afiiant  further  says  that 
more  than  five  days  prior  to  the  8tb  day  of 
September.  1891,  he  served  a  notice  on  T.  J. 
Hudson  of  the  time  and  place  of  settling 
said  cases.   [Signed]  C.  S.  Reed." 

"State  of  Kansas,  County  of  Wilson— as.: 
S.  S.  Kirkpatrick,  being  duly  sworn,  on  bis 
oath,  says  that  C.  S.  Reed,  prior  to  the  ex- 
piration of  the  time  for  making  the  cases  In 
Webster,  Ruth,  and  P<rtson  vs.  The  Missouri 
Pacific  Railway  Company,  made  up  said 
cases,  and  then  submitted  them  to  affiant 
for  his  inspection;  that  affiant  examined 
said  cases,  made  some  changes  therein,  and 
returned  them  to  Mr.  Beed  some  days  prlw 
to  the  expiration  of  the  time  in  which  said 
cases  were  to  be  served  under  the  order  ot 
the  court.  Affiant  further  says,  some  montlis 
thereafter  said  made  case  was  returned  to 
affiant,  with  the  suggestions  of  amendments 
made  by  the  plaintiffs*  attorney,  who  was  at 
Ogden  at  that  ttme,  as  affiant  belieres.  And 
affiant  further  says  that  he  never  liad  it  sug- 
gested that  said  cases  were  not  served  In 
time  until  after  he  attempted  to  have  said 
cases  settled.  Affiant  further  says  that  Mr. 
Hudson,  counsel  for  the  plaintiff,  then  and 
there  stated  that  he  had  agreed  that  if  the 
cases  were  sent  to  him,  at  Ogden,  he  would 
not  question  the  time  of  service,  but  (nrtliw 
stated  It  was  upon  the  condition  that  the 
amendments  suggested  were  to  be  allowed, 
and  tbe  cases  settled  at  an  early  day.  S.  8. 
Kirkpatrick." 

And  the  certificate  of  tbe  Judge  is  as  fol- 
lows (omitting  title): 

"The  cases  made  in  the  above-entitled  cases 
were  first  presented  to  me  for  settlem^t 
and  allowance  about  the  middle  ot  Felmi- 
ary,  1891,  at  Fredonla.  Wilson  county,  Kans.. 
and  during  the  February,  1891,  term  of  said 
court  They  were  accominnled  by  the  sug- 
gestions of  amendments  made  by  Mr.  Hud- 
son, atty.  for  plaintiffs,  which  said  sugges- 
tions are  hereto  attached,  marked  'A.'  Tbe 
cases,  as  presented,  were  separate  and  dia- 
tinct,  and  each  one  complete  In  itself.  I 
handed  the  cases  back  to  Mr.  Kirkpatrick. 
one  of  the  defendant's  attorneys,  on  tlie  day 
after  I  received  them,  with  the  suggestion 
on  my  part  that  he  had  better  reshape  the 
cases  and  eonsfdldate  tbem  am  Indicated  In 
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the  first  suggestion  of  amendment  In  the 
amendments  suggested  tn  the  Ruth  Case, 
hereto  attached,  marked  'A.'  Mr.  Kirkpat- 
rick  indicated  to  me  his  wiUingaess  to  do 
that.  The  cases  were  next  presented  to  me 
on  September  8,  1891,  at  Fredonia.  Wilson 
county,  Kansas,  for  settlement  and  allow- 
ance. They  were  still  In  a  separate  and  in- 
dependent form,  as  when  first  presented, 
and  I  again  handed  them  back  to  Mr.  Kirk- 
Patrick,  with  the  suggestions  on  my  part  as 
before  to  consolidate  them.  They  were  next 
presented  to  me  as  they  now  appear,  on  Sep- 
tember 15,  1891,  and  accompanied  by  some 
suggestions  and  objections  from  Mr.  Hudson, 
pl't'ffs*  attorney,  which  are  hereto  attached, 
marked  'B.*  The  said  defendant  lias  present- 
ed to  me  proof  of  service  of  said  cases  made 
on  plaintiffs'  attorney,  Mr.  Hudson,  said 
proof  consisting  of  the  affidavits  of  C.  S. 
Reed  and  S.  S.  Klriipatrlck,  hereto  attached, 
marked  'C;  and  from  said  proof  I  find  that 
said  cases  were  served  within  the  time  fixed 
by  the  order  of  the  court  I  also  find  that 
Mr,  Hudson,  plaintiffs'  attorney,  has  been 
notified  of  the  time  and  place  when  and 
where  said  cases  would  be  presented  for 
signing  and  allowance.  And  now,  on  this 
16th  day  of  September,  1801,  liavlng  careful- 
ly examined  said  cases  made,  and  finding 
them  true  and  correct,  1  do  sign  and  allow 
the  same  as  true  and  correct  cases  made  In 
said  cases,  and  the  clerk  of  the  district  court 
Of  Wilson  county,  Kansas,  is  ordered  to  sign 
and  attest  the  same  as  such.  Witness  my 
hand  the  day  and  year  last  above  written,  at 
Fredonia,  Wilson  county,  Kansas.  L-  Stlli- 
well,  Judge. 

"Attest:  C.  S.  Brtgham,  Clerk  of  District 
Court." 

The  affidavit  of  Reed  says  that  prior  to  the 
expiration  of  the  time  for  serving  said  cases 
the  same  were  prepared  and  ready  for  serv- 
ice, and  he  proposed  to  serve  the  same  upon 
the  defendants  In  error;  that  said  defend- 
ants In  error  asked  him  to  send  them  to  their 
attorney,  at  Ogden,  Utah,  and  they  would 
waive  service  on  them;  the  cases  made  were 
by  him  sent  to  the  attorney,  at  Ogden.  The 
affidavit  of  Reed  is  undisputed  by  the  defend- 
ants in  error,  or  by  the  record.  The  affidavit 
of  Reed  further  says  that  prior  to  said  time 
he  had  a  letter  from  the  attorney  of  defend- 
ants In  error  stating,  in  substance,  that  If 
he  would  send  the  cases  to  him,  at  Ogden.  he 
would  accept  tliat  service  In  time;  also,  that 
the  cases  were  returned,  with  the  suggestions 
of  amendmenta  thereto,  and  that  he  never 
heard  the  service  questioned  until  the  time 
of  settling  the  cases.  It  is  probable  that  the 
letter  from  the  attorney  would  have  oeen 
the  best  evidence,  but,  upon  the  whole  evi- 
dence, the  trial  Judge  was  Justified  In  finding 
that  the  cases  made  were  served  in  time,  for 
the  reason  that  the  waiver  of  service  by  de- 
fendante  in  error  was  equivalent  to  service; 
and  no  mbstantial  right  of  the  defendants  in 
error  baa  bem  pr^ndlced  In  the  serving,  set* 


tUng,  and  signing  the  case  made  filed  with 
the  petition  In  error  herein,  and  the  case  wUl 
be  considered  on  its  merits. 

The  errors  complained  of,  as  set  forth  in 
the  petition  In  error  in  this  case,  are:  "(1) 
The  said  court  erred  in  overruling  the  demur- 
rer of  the  plaintiff  in  error  to  the  respective 
petitions  of  the  defendants  in  error;  (2)  the 
said  court  erred  in  overruling  the  motion  of 
the  plaintiff  In  error  for  a  new  trial  In  said 
respective  cases."  Xo  others  will  be  consid- 
ered. Brown  v.  Rhodes,  1  Kau.  359;  Green 
V.  Dunn,  5  Kan.,  on  page  262;  Beck  v.  Baden 
(Kan.  App.)  42  Pac.  845. 

Did  the  court  err  in  overruling  the  demur- 
rer to  the  petitions'feed  In  the  respective 
cases.  The  ground  for  the  demurrer  Is  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant  The 
IMlnte  relied  upon  by  the  plaintiff  in  error 
are  "that  it  does  not  appear  from  the  peti- 
a<m  that  the  defendant  constructed  the  rail- 
road in  controversy,  nor  does  it  appear  that 
the  defendant  bad  notice  of  the  defective, 
condition  of  the  road."  The  allegations  of  the 
petition  which  bear  upon  these  pointa  are  as 
follows:  "The  plaintiff,  for  bis  cause  of  ac- 
tion against  the  Missouri  Pacific  Railway 
Company,  the  defendant  says  that  the  de-, 
fendant  la,  and  has  been  at  all  times  here- 
inafter mentioned,  a  corporation  of  the  state 
of  Missouri;  that  as  such  it  operates  a  rail- 
road line  across  the  county  of  Wllscm,  and 
state  of  Kansas,  known  as  the  Leroy  &  Caney, 
Valley  Air-Line  Railroad;"  "that  said  rail- 
road was  built  and  completed  at  said  point 
In  the  year  1886,  since  which  said  time  It  has 
been  under  the  control,  in  charge  of,  main* 
talned  and  operated  by,  the  defendant" 
There  is  no  allegation  in  the  petition  either 
that  the  plaintiff  In  error  constructed  the  rail- 
road, or  had  knowledge  of  the  defective  con- 
dition thereof.  Is  It  necessary?  If  it  is  nec- 
essary to  prove  It,  it  is  necessary  to  allege  it. 
The  allegation  is  that  the  company  maintains 
and  operates  the  road.  The  defendanta  in 
error  contend  that  as  the  company  answered 
to  the  petition,  and  the  case  was  tried,  the 
ruling  upon  the  demurrer  cannot  be  review- 
ed by  us.  In  their  brief,  counsel  say:  "It  la 
a  principle  of  law,  so  well  established  at  this 
time  that  it  would  be  an  unnecessary  con- 
sumption of  time  to  reiterate  it,  that  the  de- 
fendanta below  must  stand  on  their  demurrer. 
If  they  choose  to  answer,  and  the  case  is 
tried,  evidence  submitted,  as  in  this  case.  It 
is  bound  by  the  rules  of  the  trial."  We  do 
not  so  understand  the  law,  as  laid  down  by 
our  supreme  court.  A  party  may,  if  he  so 
elects,  stand  upon  his  demurrer;  and  if  he 
does  he  may,  if  said  demurrer  is  overruled, 
at  once  take  the  case  to  the  reviewing  court. 
He  may  also,  if  he  so  elects,  answer  and  par- 
ticipate In  the  trial  of  the  cause;  and,  if 
Judgment  Is  rendered  against  him,  be  may 
then  take  the  case  to  the  reviewing  court, 
and  the  demurrer,  as  well  as  the  other  et^ 


Digitized  by  Google 


818 


PAOiriC  BBPORTER,  Vol.  42. 


(Kan. 


rors  oomplained  of,  will  be  considered  by  said 
coDTt  at  the  same  time.  The  only  effect  of 
filing  the  answer  and  participating  In  the 
trial  Is  that  the  party  appealing  cannot  take 
the  question  of  error  in  the  ruling  upon  the 
demurrer  to  the  reviewing  court  until  he 
takes  the  remainder  of  the  case.  See  Ball- 
way  Co.  T.  Kstes,  37  Kan.  229,  15  Pac.  157. 

We  will  review  the  ruling  upon  the  demnr- 
rer:  The  petlticoi  alleges  that.  In  the  con- 
struction of  said  railroad,  high  embankments 
were  thrown  up  for  &  long  distance  upon 
each  side  of  the  natural  channel  of  Snake 
creek,  and  that  a  large  portion  of  the  natural 
channel  was  filled  up  by  said  embankments, 
and  the  opening  left  for  the  passage  of  the 
water  is  too  small,  and  that  the  water,  in 
time  of  a  flood,  backed  up  over  the  land  of 
defendants  In  error,  to  their  damage,  etc. 
This  fs  a  claim  for  damages  caused  by  the 
erection  and  maintenance  of  a  nuisance;  the 
embankment  being  the  nuisance,  which  caus- 
ed the  water  to  back  np  and  flood  the  lands 
of  defendants  In  error.  The  petition  should 
have  alleged  that  the  plaintiff  in  error  either 
erected  the  nuisance,  or  had  actual  knowl- 
edge that  it  was  maintaining  a  nnlsance. 
See  Trust  Co.  t.  Cuppy,  26  Kan.  754.  The 
plaintiffs  below,  after  the  judgment  had  been 
rendered,  obtained  from  the  trial  court  leave 
to  amend  their  petitions  to  correspond  with 
the  facts  provoi  on  the  trial,  and  thereupon 
Interlined  said  petitions  by  adding  thereto 
Uie  words,  "caused  to  be  built,  had  construct- 
ed, and";  so  that  they  now  read,  "that  as 
sU'Jh  tt  caused  to  be  built,  had  constructed, 
and  maintains  and  operates  a  railroad  line." 
This  relates  to  the  above  charge  of  erecting 
and  maintaining  a  nuisance,  and,  if  the 
amendment  tad  been  in  the  petition  at  the 
time  the  demurrer  was  heard,  the  petition 
would  have  been  good.  Counsel  for  defend- 
ants in  error  contends  that  the  amendment 
made  after  Judgment  cnres  the  defect  in  the 
original  petitions.  It  will  not  "  be  necessary 
for  us  to  determine  whether  this  Is  correct 
or  not,  for  the  reason  that  there  is  no  evi- 
dence to  show  that  the  plaintiff  In  error 
caused  the  railroad  to  be  built,  or  that  It 
had  It  constructed.  The  only  evidence  on  this 
point  is  the  evidence  of  C.  S.  Heed,  who  was 
witness  for  defendants  in  error,  and  the  con- 
demnation proceedings  introduced  by  the 
plaintiff  In  error.  All  of  the  evidence  by  Mr. 
Ueed  is  as  follows:  "Q.  Mr.  Reed,  are  you 
acquainted  with  the  Caney  VaUey  Air-Line 
Railroad?  A.  Why,  yes;  I  know  where  It  is. 
Q.  Know  of  It  ever  since  Its  Inception,  and 
up  to  the  present  time?  A.  Yes,  sir.  Q.  Do 
you  know  for  what  railroad  comitany  it  was 
constructed  or  built?  (Objected  to,  except 
what  the  gentleman  knows  of  his  own  knowl- 
edge.) A.  Why,  what  do  you  mean,  Mr. 
Hudson?  For  what  company  it  was  built? 
Q.  Yes,  sir.  A.  It  was  built  for  the  Missouri 
Paclflc  Railroad  Company.  Q.  Do  you  know 
who  has  been  operating  It,— under  whose  con- 
trol and  charge  it  bas  been,— erer  since  it 


was  constmcted?  A.  Yes,  sir.  Q.  For  what 
company?  A.  The  Missouri  Paclflc  Railroad 
Company.  Q.  The  corporation  commonly 
known  as  the  'Missouri  Corporation,*  owned 
by  Jay  Gould?  A.  That  is  my  understand- 
ing. I  don't  know  anything  atwut  that.  I 
did  not  know  there  was  any  other  corpora- 
tion. Cross  by  Mr.  Klrkpatrick:  Q.  Do  yon 
know  it  was  the  Aflssourl  Pacific  Railroad 
Company,  a  corporation,— whether  or  not 
there  Is  a  Missouri  Paclflc  Railroad  Company 
organized  In  the  state  of  Kansas,  of  which 
Jay  Gould  Is  the  president?  A.  No.  Q.  You 
don't  know  tiiat  there  is?  A.  No,  sir.  Q.  Do 
yon  know  that  there  is  not  such  a  one?  A. 
No,  sir.  Q.  Do  yon  know  whether  or  not  all 
of  the  roads  operated  in  the  state  of  Klansas 
by  the  Missouri  Paclflc,  are  operated  by  the 
Missouri  Pacific  Railroad  Company  of  the 
State  of  Kansas?  A.  No;  I  don't  know  that, 
either.  Q.  How  do  you  know  this  railroad 
was  built  for  the  Missouri  Pacific?  A.  I  was 
present  at  the  several  meetings  when  with 
the  stockholders  and  the  ofilcers  of  the  Mis- 
souri Paclflc,  and  I  read  the  contract  proba- 
bly fifty  times.  Q.  Did  you  ever  see  the 
contract,  or  only  a  copy  of  It?  A.  The  orig- 
inal contract  Is  in  the  office  now,  sir.  Q.  And 
It  was  built  for  it.  Do  you  know  whether  it 
was  operated  by  lease,  contract,  or  how?  A. 
Operated  by  lease.  Q.  Did  you  ever  see  the 
lease?  A.  Yes,  sir.  Q.  Is  it  on  file  on  the 
record  here?  A.  I  don't  know  about  that, 
but  I  think  80.  Q.  Who  executed  the  lease, 
if  you  know?  A.  The  Leroy  &  Caney  Valley 
Alr-Llne  Railroad  Company,  it  Is  my  recollec- 
tion. Q.  Do  you  remember  anything  about 
the  terms  of  it?  A.  I  think  it  was  ninety- 
nine  years,  and  there  was  so  many  guaran- 
tied ten  thousand  dollars  first  mortgage 
bonds,  and  some  things  of  that  kind."  Mr. 
Reed  testifies  that  the  Caney  Valley  Air-Line 
Railroad  was  built  for  the  Missouri  Paclflc 
Railway  Company,  and  that  said  company 
has  been  operating  it,  and  had  It  under  Its 
control  ever  since  It  was  first  built  Upon 
his  cross-examination  he  testifies  that  the 
reason  he  knows  that  It  was  built  for  the 
plaintiff  In  error  is  that  he  was  preset  at  the 
several  meetings  with  the  stockholders  and 
the  officers  of  the  Missouri  Pacific,  and  he 
had  rend  the  contract  probably  GO  times. 
The  question  that  should  have  been  determin- 
ed Is,  what  was  In  the  contract?  It  was  the 
best  evidence  cf  what  it  contained.  The  de- 
fendants in  error  made  no  offer  to  produce 
It,  and  Mr.  Reed  testifies  it  is  In  his  office. 
He  further  says  that  the  railroad  Is  operated 
by  the  company  under  a  lease.  If  the  rail- 
road was  built  for  the  jMissourt  Paclflc  Rail- 
road Company,  It  certainly  could  not  have 
been  built  by  it  Is  it  contended  that  we  shall 
construe  this  evidence  so  as  to  mean  that 
the  railroad  was  built  for  them  because  they 
hired  some  one  to  build  It,  and  therefore  were 
the  owners  of  it?  If  they  vi>cTe  the  ownns  of 
it  they  certainly  would  not  have  been  oper- 
atlog  it  uadsT  a  lease,  but  as  ownors.  Tbe 
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condemnation  proceedlnga  show  that  tlie 
light  of  way  far  this  railroad  was  secared 
by  the  Leroy  &  Caney  Valley  Ballioad  Com- 
pany. The  evidence  of  Beed  can  tmly  )x  con- 
strued to  mean  that  the  Casey  Valley  Com- 
pany built  tiie  railroad  for  the  purpose  of 
leaalne  it  to  the  Misaourl  Pacific  Ballway 
Company,  and  did  so  lease  It  There  Is  sure- 
ly no  evidence  that  can  be  construed  to  mean 
that  the  Mlasoorl  Pacific  Ballway  Company 
caused  said  railroad  to  be  built,  or  bad  con- 
atmoted  it.  The  evldmce  did  not  support  the 
amendment,  and  therefore  said  amendment 
was  Improperly  made,  and  the  defect  in  the 
petition  is  not  cured,  even  U  so  material  an 
amendment  could  have  been  made  at  that 
time  The  demurrer  should  have  been  sus- 
tained. This  concluBion  renders  It  unneces- 
sary that  we  conaidw  the  other  all^tkos 
of  error.  The  case  is  remanded  to  the  court 
below,  with  InatructlonB  to  the  trial  oonrt  to 
sustain  the  demurrer.  All  the  Jndces  concur* 
ring. 


HAMILTON  T.  "WOODWORTH. 
(Supreme  Coort  of  Montana.  Dec  16, 1805.) 
Sdbbtt— Waivbr  or  Riobtb  — Harulisb  Brbor. 

1.  Where  a  contract  to  excavate  a  -cellar 
provided  that  the  owner  sboald,  out  of  the  con- 
tract price,  weekly  pay  the  workmen  having  a 
time  check  signed  by  the  coatmctor,  and  the 
Cfxitractor'a  sarety.  on  being  ioformed  that  the 
contract  price  was  exhausted,  consented  to  a 
further  payment  of  the  workmen  by  the  owner, 
he  is  liable  for  the  amonnt  so  paid,  thousfa  that 
p(»tioa  of  the  agreement  as  to  signing  the  time 
checks  by  the  contractor  was  not  observed. 

2.  The  jury  in  an  action  for  failure  to  per- 
form a  contract  to  excavate  a  cellar  having 
stated  that  their  verdict  was  for  the  money  ex- 
pended by  tlie  owner  on  the  contract,  the  ad- 
mission of  evidence  ai  to  the  rental  value  of 
the  building  erected  over  the  cellar  was  harm- 
less. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; .T.  J.  McHatton,  Judge. 

Action  by  P.  J.  Hamilton  ogainst  George 
"Woodworth  on  a  bond.  Plaintiff  liad  judg- 
ment, and  defendant  appeals.  Affirmed. 

F.  T.  McBride,  for  appellant  Forbis  & 
Forbis,  for  respondent 

DB  WITT,  J.  This  plaintiff  and  Edward 
King  entered  into  a  contract  to  the  effect 
that  King  should  excavate  a  cellar,  for  which 
services  plaintiff  should  pay  him  the  sum  of 
$795,  and  75  cents  per  cubic  yard  for  excava- 
tions additional  to  tliose  named  lu  the  speci- 
fications. The  defendant,  George  Woodworth, 
executed  a  bond  as  surety  for  the  faithful 
performance  of  the  contract.  Plaintiff  brought 
this  action  for  damages  by  reason  of  King's 
failure  to  fully  perform  the  contract  The 
yerdict  of  the  jury  wns  in  favor  of  the  plain- 
tiff, Hamilton,  for  f500,  money  expended  by 
Hamilton  on  King's  contract.  The  defendant 
Woodworth,  moved  for  a  new  trial,  and  now 
T.42F.na8— 54 


aKKals  from  the  order  denying  that  motlolif 
and  from  the  judgment 

It  appears  tliat  plaintiff  acted  as  a  disburs- 
ing agent  for  the  contractor.  King.  Plaintifl 
paid  King's  laborers  Saturday  nights,  and 
charged  the  amounts  so  paid  to  King  on  his 
contract.  This  was  done  under  the  foUow- 
bxg  provision  of  the  contract:  "Payments 
will  bo  made  every  Saturday  evening,  and 
every  hired  workman  and  hired  team,  tlirouj^ 
the  owner,  Patrick  J.  Hamilton,  having  a 
time  check  signed  by  James  King."  After 
several  paj'ments  had  been  made  upon  the 
omtract,  it  was  found  on  June  4th  that  only 
a  few  dollars  of  the  contract  price  remained 
with  which  to  pay  $400  indebtedness  due  on 
Bsid  day.  Edward  King,  the  contractor, 
Hamilton,  Woodworth,  and  Mich(^  the  ardil- 
teet,  met  on  that  day,  and  Woodworth  was 
folly  litformed  as  to  the  situation.  He  hav- 
ing fidl  lawwledge  of  tiie  facts  that  the  men* 
ey  to  become  due  to  King  on  the  contract 
was  exhausted,  and  that  ¥400  must  be  paid  at 
that  time,  or  the  workmen  would  file  Uens  up- 
on the  premises,  said  to  go  on  and  pay  the 
men.  This  is  very  clearly  proven  by  the  tes- 
timony of  Hamilton  and  NlchoL  This  Is  de- 
nied ^  Woodworth,  and  this  conflict  In  the 
testimony  was  resolved  by  the  verdict  of  the 
Jury.  It  is  therefore  now  the  fact  tluit  Wood- 
worth  consented  to  these  payments  with 
luiowiedge  of  the  rituatlon.  His  defense  to 
this  suit  Is  that  the  portion  of  the  agreonent 
as  to  James  King  signing  the  time  checks  was 
not  obeeiTed,  but  this  certainly  was  a  pro- 
vision which  Woodworth  was  wholly  familiar 
with,  and  which  he  bad  a  right  to  waive; 
and,  as  noted  above,  the  evidence  dearly 
shows  that  he  consented  to  the  payments 
without  regard  to  the  time  checks  being  sign- 
ed by  James  King.  Counsel  contends  that  a 
waiver  must  be  of  a  known  right  We  think 
the  right  was  perfectly  well  known  to  Wood- 
worth.  Then,  knowing  the  right,  he  waived 
taking  advantage  of  It. 

It  was  also  contended  that  It  was  error  to 
admit  Id  evidence  the  rental  value  of  the 
building  which  Hamilton  erected  over  this  ex- 
cavation or  cellar.  But  the  jurj'  did  not  find 
their  verdict  upon  the  ground  of  the  rental 
value  at  all,  but,  on  the  contrary,  they  dis- 
tinctly stated  that  tlieir  verdict  was  for  the 
money  expended  by  Hamilton  on  the  King 
contract. 

Appellant  makes  some  criticism  of  the  In- 
structions, and  selects  some  Individual  in- 
structloue,  which  he  claims  did  not  fairly  pre- 
sent the  case  to  the  Jury.  But  we  have  read 
the  instructions  in  full,  and  are  satisfied  that 
altogether  they  clearly  presented  the  conten- 
tions made  by  the  pleadings  and  the  evidence. 
The  Judgment  and  order  denying  a  new  trial 
are  afhrmed. 

PKMBEUTON,  a  J.,  and  HUNT,  J.,  con- 
cur. 
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STATE  ex  rel.  CALDWELL  t.  DISTRICT 
COURT  OF  NINTH  JUDICIAL 
DISTKiuT. 

(Supreme  Court  of  Montana.   Dec.  16,  1895.) 

Appeal— Waivhr  of  Riobt  — Certiorari— Affi- 
davit OF  Trial  Judge. 
Where  defendant  asked  leave  to  amend 
his  answers,  and  couHeuted  to  the  settiiiff  of  the 
cause  for  trial,  aud  demanded  a  jurj-  after  a 
motion  for  a  new  trial  had  been  granted,  he 
cannot,  by  a  subsequent  attempt  to  appeal 
from  the  order  grantinR  said  motion,  deprive 
the  court  of  its  jurisdiction  to  proceed  with  the 
case;  and,  to  ascertain  such  facts,  the  affidavit 
of  the  trial  judge  in  return  to  a  writ  of  certio- 
rari, together  with  the  minutes  of  the  clerk, 
may  lie  loolied  to. 

Certiorari  by  the  state,  upon  the  relation  of 
White  Caldwell,  to  the  district  court  of  the 
ninth  Judicial  district.    Writ  dismlased. 

The  relator's  affidavit  Is  that  he  1b  the  de- 
fendant Id  an  action  entitled  Bohart  v.  Cald- 
well, lately  pending  In  the  district  court  of 
Gallatin  county;  that  on  January  2C,  1895, 
a  verdict  was  rendei-ed  In  said  action  In  fa- 
vor of  defendant,  and  thereafter,  on  Febru- 
ary 4,  181©,  a  Judgment  was  duly  entered  up- 
on said  verdict  in  defendant's  favor;  that 
thereafter  the  plaintiff  In  said  action  pre- 
pared hlH  statement  on  motion  for  a  new 
trial,  which  was  settled  and  allowed,  and 
gave  notice  of  Intention  to  move  for  a  new 
trial;  that  on  March  23,  1895,  the  court  sus- 
tained the  motion  for  a  new  trial,  and  made 
Its  order  accordingly;  that  thereafter  the 
court  set  said  cause  for  trial  on  April  8,  1895; 
that  this  relator,  being  dlssatlsfled  with  said 
order  sustaining  said  motion  for  a  new  trial, 
on  the  4th  of  April,  1895,  prepared  and 
served  his  notice  of  appeal  to  the  supreme 
court,  and  filed  his  undertaking  on  appeal 
April  5,  1895;  that  notwithstanding  snld  np- 
iwal  the  district  court,  over  the  objection  of 
relator,  proceeded  to  try  said  cause,  and  that 
the  case  was  tried  and  a  verdict  rendered  on 
April  8,  1895,  and  that  on  April  9,  189r»,  the 
court  rendered  its  so-called  Judgment  In  fa- 
vor of  plaintiff  and  against  defendant;  that 
an  execution  has  been  issued,  and  plaintiff 
Is  attempting  to  collect  the  amount  due  on 
said  so-called  Judgment,  notwithstanding  the 
appeal.  Relator  concludes  by  averring  that 
the  district  court  exceeded  Its  Jurisdiction, 
and  asks  for  a  writ  of  certiorari  command- 
ing said  court  to  certify  to  this  court  the 
transcript  of  the  records  and  proceedings  in 
the  action  aforesaid  as  fully  and  as  entirely 
as  it  remains  before  said  court,  etc.  Hon.  P. 
K.  Armstrong,  Judge  of  the  district  court  for 
Gallatin  county,  forwarded  the  proceedings 
in  the  said  case  of  Bohart  v.  Caldwell,  and 
appended  thereto  his  own  affidavit.  It  ap- 
pears by  the  district  court  clerk's  minutes  i 
that  a  statement  on  motion  for  a  new  trial 
In  the  case  of  Bohart  v.  Caklwell  was  signed 
aud  allowed  on  March  11,  1895;  sej-vlce  hav- 
ing heen  accepted  by  W.  G.  Flelachhauer,  at- 
tomey  t<x  defendant,  on  February  26,  1895, 


On  March  25th  the  motion  for  new  trial, 
having  been  submitted,  was  sustained.  On 
April  Ist  the  case  was  set  for  trial  on  April 
8th,  and  It  was  ordered  "that  defendant  b* 
permitted  to  file  an  amended  answer  upon 
the  payment  of  all  costs  Incurred  up  to  this 
date."  On  April  2d  the  order  made  permit- 
ting defendant  to  file  an  amended  answer, 
and  requiring  him  to  pay  all  costs  up  to 
date,  was  modified  so  as  to  read,  "all  costs 
Incurred  during  the  last  term  of  court."  On 
April  3d,  by  the  minutes,  "defendant  is  fflven 
until  to-morrow  morning  to  file  his  amended 
answer,  and  to  pay  the  coats  ordered  by  the 
court."  On  April  5th  notice  of  appeal  was 
filed  in  said  cause,  appealing  from  the  order 
made  on  the  25th  of  March,  sustaining  plaln- 
tift's  motion  for  a  new  trial,  and  granting 
plaintiff  a  new  trial  of  said  action,  litis  no- 
tice was  signed  by  W.  O.  Fleischbauer,  at- 
torney for  defendant,  and  served  upon  EL  P. 
Cudwell,  attorney  for  plaintiff,  April  4tb. 
On  April  8th  the  cause  was  called  tor  trial, 
at  which  time  Messrs.  Luce  &  Luce  entered 
their  appearance  as  co-counsel  for  defend- 
ant,  and  objected  to  the  trial  for  the  reason 
that  the  court  had  lost  Jurisdiction  of  tbe 
case,  "an  appeal  to  the  supreme  court  hav- 
ing been  perfected  by  the  defendant,  which 
objection  Is  overruled  by  the  court,  and  tbe 
defendant  declines  to  proceed  with  the  case." 
The  minutes  show  that  the  case  was  then 
tried,  and  a  verdict  rendered  for  the  plaintiff. 
Thereafter,  on  April  20th,  execution  was  Is- 
sued on  a  Judgment  In  said  case.  The  affida- 
vit of  Judge  Armstrong,  so  far  as  material, 
is  that  Mr.  Flelachhauer,  attorney  of  record 
for  the  defendant,  had  stated  to  the  Jni^e, 
in  his  chambers,  that  he  would  rather  that 
the  Judge  grant  the  motion  for  a  new  trial 
pending  as  heretofore  noticed,  as  he  desired 
to  amend  his  answer;  that  when  the  motion 
for  new  trial  was  granted,  March  25th,  said 
Fleischbauer  was  present  In  court,  and  ask- 
ed permission  to  file  an  amended  answer; 
that  the  attorney  for  the  plaintiff  objected 
to  the  filing  of  an  amended  answer,  except 
upon  terms;  that  a  copy  of  the  amended  an- 
swer was  served  upon  Cadwell,  as  attorney 
for  plaintiff,  and  that  on  April  1st,  in  open 
court,  the  Judge  proceeded  to  call  the  docket 
and  to  set  cases  for  trin!;  that  said  Fleisch- 
bauer then  renewed  his  application  to  file 
an  amended  answer,  and  was  then  and  there 
granted  permission  to  file  the  same  upon 
payment  of  costs,  as  hereinbefore  recited; 
that  said  cause  was  then  set  for  trial  on 
April  8th,  without  objection  from  elthw 
party,  aud  said  Fleischbauer  then  and  there 
demanded  a  jury  for  said  cause,  which  re- 
quest was  granted,  and  said  cause  set  for 
trial  by  a  Jury;  that  no  application  was 
I  ever  made  to  said  court  to  withdraw  the  re- 
quest to  file  an  amended  answer  In  said 
cause,  nor  to  vacate  the  order  setting  saEd 
cause  for  trial.  The  relator  moved  to  strike 
from  the  record  the  entire  affidavit  of  Judge 
Armstrong,  because  It  was  nQt  part  at  tbe 
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record  In  the  case  of  Bohart  r.  Caldwell,  as 
It  existed  on  April  22,  1805,  at  the  time  ot 
the  Issuance  of  the  writ  of  certiorari,  and  for 
the  further  reason  that  said  affidavit  is  not  an 
answer  to  the  facts  alleged  in  the  relator's 
affidavit,  and  that  the  cause  cannot  be  tried 
upon  affidaTlts,  but  the  examination  should 
be  confined  to  the  record  In  said  case  of  Bo- 
hart T.  Caldwell. 

Luce  &  Luce,  for  relator.  H.  J.  Haskell, 
Atty.  Gen.,  for  respondent. 

FEB  GUBIAU.  Our  Inquiry,  under  the 
record  and  briefs  In  this  case,  is  limited  to 
the  sole  question  whether  the  district  judge 
exceeded  his  Jurisdiction  in  proceeding  to  try 
the  case  of  Bohart  t.  CaldwelL  State  t. 
Judge  ot  Second  Judicial  Dlst  Court,  10 
Mont  401,  25  Poc.  1(3^.  We  are  clear^  ot 
opinion  that  be  did  not  We  doubt  whether 
It  la  necessary  to  go  beyond  the  minute  en- 
tries of  the  cleric  to  gather  therefrom  that, 
after  a  new  trial  was  granted,  leave  to 
amend  the  answer  In  Bohart  v.  Caldwell  was 
presumably  asked  by  defendant  before  it 
was  granted  by  the  court  We  think  It  is 
also  a  fair  presumption  that  when  a  new 
trial  of  a  case  is  granted,  and  when  the  min- 
utes show  that  the  case  is  set  for  trial  by 
the  court,  and  no  objection  appears  of  record 
thereto,  the  parties  have  waived  their  right 
of  appeal  from  the  order  granting  a  new 
trlaL  But,  If  we  go  too  far  In  these  views. 
It  certainly  Is  proper  for  the  district  Judge 
to  make  the  minutes  more  certain  by  setting 
forth  in  his  return  to  an  application  for  a 
writ  of  certiorari  that  the  defendant's  attor- 
ney of  record  asked  leave  to  amend  his  an- 
swer, consented  to  the  setting  of  the  cause 
for  trial,  and  demanded  a  Jury,  all  after  the 
motion  for  a  new  trial  had  been  granted. 
Defendant's  counsel  of  record  having  know- 
ingly abided  by  the  order  granting  a  new 
trial,  and  proceeded  thereunder,  the  subse- 
quent attempt  by  him  or  bis  co-counsel  to 
appeal  from  that  order  conld  not  deprive  the 
district  court  of  its  Jurisdiction  to  proceed 
with  this  case  as  it  did.  The  writ  Is  dis- 
missed. 


ELLINO  V.  HARRINGTON. 

^Supreme  Court  of  Montana.    Dec.  9,  1895.) 

Void  Execction  Sale— Eviction  op  Pijbchasbb 
— Rbcoveht  or  PuRcnAste  Monbt — 
Limitation  ot  Actions. 

1.  ProceedinsB  instituted  by  a  judfjment 
creditor,  in  whirb  the  Judgment,  execution,  and 
sale  thereunder  are  declared  void,  and  the  judg- 
ment creditor  awarded  a  decree  for  the  full 
amount  of  bis  claim,  are  equivaleut  to  an  evic- 
tion of  the  purchaser  at  the  execntiou  sale,  with- 
in Code  Civ.  Proc.  f  347  IComp.  Bt  1887).  pro- 
viding that,  if  the  purchaser  of  real  property 
sold  on  execution  be  evicted  therefrom  in  con- 
sequence of  irregularities  in  the  proceedings, 
he  may  recover  from  the  Judgment  creditor  tiie 
price  paid. 


2.  In  such  case  limltatiMis  l>egin  to  run  only 
from  the  time  the  decree  declaring  the  judg- 
ment and  execution  to  be  void  was  rendered. 

Appeal  from  district  court,  Sllv«r  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Henry  EUing  against  Fayette 
Harrington  for  tbe  recovei*y  of  money  paid  to 
defendant  under  a  void  execution  sale.  From 
a  Judgment  for  plaintifT  on  the  pleadings,  de> 
fendant  appeals.  Alhrmed. 

It  appears  from  the  pleadings  in  this  case 
that  on  the  12th  day  of  April,  1880,  tbe  de- 
fendant herein  obtained  a  Judgment  by  con- 
fession, against  the  probate  Judge  of  Madison 
county,  as  trustee  of  the  town  site  of  Pony,  In 
the  district  court  of  said  county;  that  there- 
after an  execution  was  issued  out  of  said  court 
on  said  Judgment,  and  oa  the  23d  day  of 
April,  1881,  the  sheriff  of  said  county  sold  the 
town  lots  of  said  Pony  town  site,  described  in 
the  complaint,  at  public  sale,  to  the  plaintiff  in 
this  suit,  for  tbe  sum  of  $m2.o5,  which  was 
paid  to  the  defendant  herein;  tlutt  the  probate 
Judge  and  the  district  Judge,  as  trustees  of| 
said  town  site,  ignored  said  Judgment  and, 
sale,  treated  the  same  as  void,  and  permitted 
other  persons  to  obtain  title  thereto,  by  reason' 
whereof,  it  is  alleged,  the  plaintiff's  title  to 
said  lots  was  defeated;  that  thereafter,  on  the^ 
2d  day  of  December,  1889,  the  defendant  In 
this  case  obtained  a  writ  of  mandamus,  fromj 
the  district  court  of  said  county,  against  the 
treasurer  of  the  county,  to  compel  him  to  pay! 
over  to  this  defendant  moneys  in  his  bands  from  j 
the  sale  of  town  lots  in  said  Pony  town  site,! 
to  the  amount  of  tbe  claim  for  which  he  had| 
obtained    the   Judgment    above  mentioned 
against  the  probate  Judge;  that  upon  the  bear-^ 
ing  of  said  mandamus  proceedings  the  dis- 
trict court  held  said  judgment,  and  tbe  sale  at' 
which  plaintiff  purchased  said  lots,  to  be  null! 
and  void,  and  ordered  the  treasurer  to  pay  to 
this  defendant  the  entli-e  amount  of  his  claim, 
irrespective  of  the  said  sum  of  $162.55  he  bad 
received  from  this  plaintiff  as  the  proceeds  of 
said  sale  of  said  lots  under  said  judgment. 
Plaintiff  alleges  that  by  reason  of  said  facts 
and  proceedings  he  has  been  deprived  of  the 
title  and  possession  of  said  lots,  and  that  his 
title  thei-eto  has  failed,  and  asks  Judgment 
against  the  defendant  for  said  sum  of  f  162.55 
paid  therefor,  and  for  interest  thereon.  The 
defendant  denies,  in  his  answer,  that  plaintiff's 
title  to  tbe  lots  described  has  failed  by  reason 
of  the  facts  alleged  in  the  complaint,  and  al- 
lejies  "that  by  virtue  of  a  certain  contract  In 
WTitlug.  entered  into  on  the  21st  day  of  Oc- 
tober, 1889,  between  plaintiff  and  defendant 
and  one  W.  W.  Morris,  all  the  property  de- 
scribed in  plaintiff's  complaint,  and  all  his  in- 
terest therein,  was  secured  to  plaintiff,  and 
that  plaintiff  thereafter  procured  a  good  and 
valid  title  to  said  property."  Plaintiff  replied, 
denying  the  new  matter  set  up  in  the  answer, 
and  moved  for  Judgment  on  the  pleadings. 
The  court  sustained  tbe  motlou,  and  entered 
Judgment  for  plaintiff  for  tbe  amoimt  demand- 
ed.  From  this  Judgmoit  defendant  appeals. 
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Forbls  &  Forbla,  for  appellant  W.  A.  Clark, 
for  respondent. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  This  Is  an  action  based  upon  secti(m 
347  of  the  Code  of  Civil  Procedure  (Comp.  St. 
1887).  That  part  of  the  section  Involved  reads 
as  follows:  "If  the  purchaser  of  real  prop- 
erty sold  on  execution,  or  his  aucceasor  la  In- 
terest, be  evicted  therefrwn  In  consequence  of 
Irregularities  in  the  proceedings  concerning  the 
sale,  or  of  the  reversal  or  discharge  of  the 
judgment,  he  may  recover  the  price  paid,  with 
Interest,  from  the  judgment  creditor."  It  Is 
conceded  that  the  Judgment  and  execution  un- 
der which  plaintiff  purchased  the  lots  describ- 
ed in  the  complaint  were  void;  that  the  de- 
fendant was  the  judgment  and  execution  cred- 
itor; and  that  the  judgment  and  execution 
were  declared  void  in  proceedings  Instituted  by 
him,  under  which  proceedings  plaintiff's  title 
to  the  lots  was  defeated.  It  Is  not  denied 
ttat,  under  such  proceedings,  defendant  ob- 
tained the  full  amount  of  the  claim  upon 
which  he  recovered  the  void  Judgment  against 
the  probate  judge  after  having  received  the 
f 102.55  of  plaintiff  as  the  proceeds  of  the  void 
sale.  The  defendant  contends  that,  as  no  ac- 
tual eviction  by  legal  proceedings  Is  shown  or 
alleged,  the  plaintiff  cannot  recover  in  this  ac- 
tion. We  think  It  la  not  necessary,  hi  all 
cases,  to  show  such  an  eviction.  In  many 
cases  It  Is  sufllclent  If  a  paramount  title  be 
shown,  as  waa  evldenHy  shown  in  this  case. 
Scrlver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  675; 
WctJary  v.  Hastings,  39  Cal.  360;  7  Am.  & 
Eng.  Enc.  Law,  pp.  30-10.  and  authorities  cit- 
ed. The  defendant,  after  causing  the  lots  to 
be  advertised  and  sold  at  execution  sale,  under 
&  confessedly  void  judgment  ohtainetl  by  him- 
self, afterwards  Instituted  and  successfully 
prosecuted  proceedings  In  court  by  which  It  was 
determined  and  decreed  that  the  Judgment  and 
execution  under  which  plaiutiff  purchased  wpie 
void,  thereby  effectually  defeating  plaintiff's 
title  to  the  lots  by  showing  a  paramount  title 
In  the  trustee  in  the  town  site.  This  comes 
very  nearly  showing,  not  only  that  plaintiff 
was  evicted,  but  that  he  was  evicted  by  the 
dcfondaiit.  But  It  is  contended  by  plaintiff 
that,  Irrespoctlve  of  the  statute  referred  to 
above,  he  is  entitled  to  recover  the  money  he 
paid  defendant,  for  the  reason  that  the  execu- 
tion under  which  he  bought  the  lots,  and  the 
judgment  under  which  the  execution  was  Is- 
sued, were  absolutely  void.  In  Schwlnger  r. 
Hickok,  53  N.  Y.  2S0,  it  is  held  that  "a  pur- 
chaser upon  a  sale  under  a  void  execution, 
who  lias  paid  the  purchase  money  in  good 
faith,  wlf  lout  actual  knowledge  of  the  invalid- 
ity of  the  process,  to  the  party  who  procured 
the  sale,  can  maintain  an  action  against  such 
party  to  recover  back  the  money";  and  also 
that  knowledge  of  such  invalidity  of  the  pro- 
cess "will  not  be  imputed  to  the  purchaser  at 
such  sale,  In  order  to  make  out  that  the  pay- 
ment was  Tolnntary."  Henderson  v.  Overton, 
2  Terg.  3&4,  a,  well-considei'cd  case,  holds  that 


"the  purchaser  of  land  at  execution  sale,  where 
the  judgment  on  which  the  execution  Issued  Is 
void,  and  where  the  sale  is  therefore  void, 
may  recover  from  the  judgment  creditor  the 
purchase  money  paid  at  the  sale."  Chapman 
V.  City  of  .Brooklyn,  40  N.  Y.  372;  Hunt  v. 
Loucks,  38  Cal.  372.  We  think  there  was  snc^ 
an  eviction  in  this  case,  as  shown  by  the 
pleadings,  as  to  entitle  the  plaintiff  to  recover 
the  purchase  money  under  the  statute  referred 
to.  As  the  judgment  and  execution  under 
which  the  plaintiff  purchased  the  lots  were 
confessedly  void,  and  especially  as  they  were 
judicially  decreed  to  be  void  under  proceed- 
ings prosecuted  by  the  defendant,  the  creditor 
in  such  Judgment  and  execution,  and  under 
which  proceedings  the  plaintiff's  title  was  de- 
feated, we  think,  under  the  authorities  dted 
above,  plaintiff  Is  entitled  to  recover  the  pur- 
chase mo&ey  paid  to  defendant.  We  think  It 
would  be  InegiUitable  to  hold  otherwise,  tmda 
the  circumstances  and  facts  of  the  case. 

The  defendant  contends  that  the  court  er- 
roneously Iguored  the  contract  set  up  In  the 
answer,  by  which  It  is  alleged  that  the  title 
to  the  lots  was  secured  to  the  plaintiff  by  de- 
fendant and  one  W.  W.  Morris.  By  refer- 
ence to  that  i>art  of  the  answer,  shown  in  the 
statement.  It  will  be  seen  that  It  Is  not  allied 
that  the  consideration  of  the  contract  was  the 
price  paid  by  the  plaintiff  for  the  lots  at  the 
execution  sale.  It  is  not  shown  what  the  con- 
sideration of  the  contract  was,  or  that  there 
was  any  consideration  therefor. 

Defendant  pleads  the  statute  of  limitation. 
We  think  plahitiff's  cause  of  action  accrued,  as 
alleged  in  the  complaint,  on  the  10th  day  of 
Octoljer,  1889,  when  he  was  pmcticaUy  evicted 
hy  the  proceedings  In  court  of  the  defendant, 
which  resulted  In  decreeing  that  the  Judgment 
and  execution  under  which  he  purchased  the 
lots  were  void.  The  suit  was  brought  wltiiin 
two  years  thereafter,  and  we  do  not  think  It 
can  be  held  that  the  action  was  barred  by  the 
statute  of  limitation.  As  the  answer,  In  our 
opinion,  did  not  contain  any  defense  to  the 
action,  we  see  no  error  In  the  action  of  the 
court  in  ordering  judgment  entered  on  the 
pleadings.  The  judgment  Is  therefore  afflzmed. 

DE  WITT  and  HUNT,  JJ^  coDCur. 


BOARD  OP  COM'RS  OF  JEFFERSON 
COUNTY  V.  GILLIAM,  Sheriff. 

(Supreme  Court  of  Moatana.  Dec  16.  1895.) 

SUBHISSIOM  OH   AORKKD  Ca8>  — APPBALaBLB 

Ohdeu. 

Where  the  agreed  case  subtnitted  to  the 
court  without  action,  as  allowed  by  Code  Civ. 
Proc.  5  4H8,  fails  to  show  what  the  controversy 
was,  or  that  then*  was  a  controversy  betweeo 
tlie  parties,  the  decision  of  the  court  on  the 
question  submitted  is  not  appealable. 

Appeal  from  district  court,  Jefferson  coun- 
ty; Frank  Showers,  Judge. 

SubmlBSlcm,  on  an  agreed  siatemeat,  of  a 
controversy  between  the  board  of  commls- 
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Bloners  of  Jefferson  county  and  Alex.  P. 
Gilliam  as  to  the  right  of  the  latter  to 
charge  certain  fees  for  services  as  sheriff. 
From  a  decision  in  favor  of  the  commis- 
sioners, the  sberlfC  appeals.  Appeal  dis- 
missed. 

Cowan  &  Parker,  for  appellant  H,  J. 
Baakell,  for  respondent 

PER  CURIAM.  This  appears  to  be  a  sub- 
mission upon  an  agreed  statement  of  facts 
under  section  408,  div.  1,  Code  CIt.  Proc. 
(Comp.  at  1887).  But  it  does  not  appear 
from  what  Is  called  the  "Agreed  Statement 
of  Facts"  what  the  controversy  Is  between 
the  parties,  or  that  there  Is  any  real  con- 
troversy between  them.  The  record  ahows 
certain  questions  were  submitted  to  the 
court,  Involving  the  right  of  the  defendant 
as  sheriff  of  the  county,  to  charge  certain 
fees  for  his  services.  These  questions  the 
court  saw  fit  to  answer.  Bat  the  court  ren- 
dered DO  judgment,  nor  was  there  any  real 
coDtroverey  presented  and  submitted  that  I 
would  have  authorized  the  rendering  of  any 
judgment  In  the  matter.  The  court  an- 
swered or  decided  the  qneatlons  submitted. 
From  such  decision  the  defendant  appeals. 
The  answering  or  deciding  the  questions 
submitted  to  the  court  did  not  constLtute  an 
enforceable  or  appealable  order  or  Judg- 
ment. For  these  reasons  this  appeal  la  dis- 
missed. Dismissed. 


IIEILBRONNER  v.  LLOYD. 
(Supreme  Court  of  Montana.   Dec.  2,  1S95.) 

GHATTEI.  MOKTCAOEB  — VALiniTT  —  PoS8BS8IO:(  BT 

MoitTGAQOK — Evidence. 

1.  A  chnttt>I  luortKnge  oa  a  Btock  of  mer- 
chandise  which  prorules  that  the  mortgagor 
may  remaiu  in  posHpenion,  but  prohibits  him 
from  disposing  of  the  goods,  is  prima  fade 
valid. 

2.  The  validity  of  chattel  mortgage  on  a 
stock  of  merchnudise  is  not  Impaired  by  a  con- 
tcmpornneous  verbal  agreement  that  the  mort- 
gagor may  remain  in  poBsesaion  of  the  goods, 
sell  the  same  in  the  usual  course  of  trade,  and 
apply  the  proceeds  to  the  mortgage  debt 

3.  When  a  ehattel  mortgage  Is  valid  on  Its 
face,  erideuce  that  the  mortgagor  retained  pos- 
Bossiou  is  material  only  as  bearing  on  the  is- 
sue of  good  faith. 

4.  Evidence  that  the  mortgagee  of  a  stock 
of  merchandise  went  to  the  mortgagor's  store 
where  the  goods  wore,  remninine  but  a  short 
time,  and  did  not  notify  the  emi)Ioy^  of  the 
transaction,  uor  post  any  sign,  is  insufficient  to 
show  chaiiKP  of  poKsession. 

5.  Evidwice  that  tb«  parties  to  a  chattel 
mortgage  on  a  stock  of  mcrdiandine  were  part- 
ners at  the  time  the  instrument  was  executed  is 
mmpeteat  oii  the  issue  as  to  Ae  validity  of  the 
mortgage  debt. 

Appeal  from  district  court,  Silver  Bow 
county;  William  O.  Speir,  Judge. 

Action  by  Charles  Hellbronuer  against 
Jotan  E(.  Lloyd  to  recover  personal  property 
or  Its  value.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Modified. 


Plaintiff  pleads  that  on  November  4,  1891, 
and  ever  since  then,  he  has  been  the  own- 
er of  certain  personal  property,  described 
Id  the  complaint;  that  the  defendant  has 
taken  the  same  wrongfully  and  nnlnwfnily 
from  the  posseffslon  of  plaintiff;  and  that  the 
value  of  the  property  is  ?1,500.  The  defend- 
ant denied  the  own«Yihip  of  plaintiff,  also 
the  value  of  the  property  In  excess  of  f700, 
and  alleges  that  be  Is  the  sheriff  of  Silver 
Bow  county;  that  one  M.  G.  Cohn  recov- 
ered a  Judgment  against  one  Max  Hellbron- 
ner;  and  that,  as  such  sheriff,  he  levied  up- 
on the  goods  in  question  under  an  attach- 
ment issued  In  the  canse  of  Cohn  v.  Hell- 
bronner;  and  that  the  property  belonged  to 
Max  Hellbronner.  By  replieatlMi,  plaintiff 
affirmatively  alleges  that  before  the  com- 
mencement of  the  action  by  Cohn  against 
Max  Hellbronner,  on  the  4th  day  of  Novem- 
ber, 1891,  Max  Hellbronner  executed  a  mort- 
gage to  plaintiff  upon  the  property  described 
in  the  complaint,  to  secure  a  note  made  by 
j  Max  Hellbronner  to  plaintiff,  dated  Novem- 
ber 4,  1881,  payable  nine  months  after  date, 
for  the  sum  of  $1,000,  with  Interest;  that 
such  mortgage  Is  a  valid,  subsisting  Hen  up- 
on the  property  of  Max  Hellbronner;  and 
that  the  sheriff  did  not  pay  the  amount  of 
the  mortgage  before  making  the  attachment 
There  was  a  trial  to  a  Jury.  The  chattel 
mortgage  Includes  a  horse,  wagon,  cash  reg- 
ister, safe,  etc.,  "and  all  fixtures  and  shelv- 
ing and  pictures,  and  the  whole  stock  of 
nuts,  groceries,  and  wares,  of  all  kinds,  now 
in  tlie  storeroom  known  as  'Xo.  50  West  Park 
Street,'  and  called  the  'California  Market,* 
to  have  and  to  hold,"  etc.  It  was  further 
provided  in  the  mortgage  that  "the  party  of 
the  first  part  [mortgagor]  might  remain  In 
possession  of  and  carefully  use  all  of  the 
above-described  property,  until  default  be 
made  by  the  party  of  the  first  part;  but  If, 
•  •  •  prior  to  the  maturity  of  the  mort- 
gage debt  the  property,  or  any  part  thereof, 
should  be  attached,  seized,  or  levied  upon 
by  any  creditor  of  the  party  of  the  first  part, 
or  If  the  party  of  the  first  part  sold  or  In  any 
manner  disposed  of  said  described  propwty, 
or  any  part  thereof,  or  If  the  mortgagee 
should  at  any  time  consider  the  jiosBesslon 
of  the  mortgaged  property,  or  any  part  there- 
of, essential  to  the  security  of  the  payment 
of  the  note,  then  he  should  have  the  right  to 
immediate  possession  of  said  property,  and 
might  enter  any  premises  where  the  property 
was,"  etc.  The  mortgage  was  duly  verified 
by  mortgagor  and  mortgagee,  according  to 
the  statutes,  and  acknowledged  as  required 
by  law.  Charles  Hellbronner  testified  that 
ho  was  in  possession  of  the  property  after 
the  mortgage  was  given;  that  he  went  down 
with  Max,  and  took  possession  of  it;  that 
he  (Max)  gave  Charles  possesion  of  it,  to 
sell  the  goods,  and  get  his  money  out  of  it 
he  thought  Tlila  was  ntwnt  two  hours  be- 
fore the  attachment  made  liy  Cohn.  The 
mortgage  was  tlren  the  same  day  of  the 
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attachment,  and  vas  for  91,000  tbat  Max 
owed  Charles.  On  cross-examination,  the 
witness  said  that  he  was  In  possession  at 
the  time  of  the  attachment;  that  he  was  ad- 
vised, after  Max  had  given  him  the  chattel 
mortgage,  to  take  possession  until  he  could 
get  his  money  out  of  It;  that  be  went  down 
with  Max,  gave  orders  around,  saw  what 
there  was  to  be  done,  and  then  went  oS; 
while  he  was  gone,  the  attachment  was  levied; 
that  he  left  his  brother  Max  In  possession  when 
be  was  absent;  that  he  simply  went  down 
there,  and  told  him  what  he  wanted  done;  that 
be  spoke  to  the  bookkeeper,  but  did  not  Inform 
him  positively  of  his  claim  of  possession;  that 
there  were  ^00  to  be  paid  to  Cobn  that  day 
by  Max,  and  that  was  what  he  spoke  to 
the  bookke^wr  Hoyt  about.  There  was  no 
change  of  signs,  and  no  notice  of  any  change 
of  possession  about  the  place.  Plaintiff  and 
Max  Hellbronner  are  brothers.  Plaintiff  tes- 
tified that  be  had  loaned  bis  brother  f700, 
from  about  August  31,  18D1,  made  up  ot 
sums  advanced  by  plaintiff  to  bis  brother 
from  time  to  time.  The  other  $300  was 
money  loaned  by  the  sister  of  Max  and 
Charles  to  Max.  Plaintiff  offered  In  evidence 
checks  amounting  to  $535,  which  he  bad  loan- 
ed to  Max,  and  stated  that  the  otber  $150 
was  In  cash,  and  that  there  were  some  small- 
er sums  besides  which  made  up  the  $700. 
The  debt  of  $300  loaned  by  the  sister  to  Max 
was  turned  over  by  hw  to  Charles,  who  gave 
her  his  note  for  ^SOO.  In  that  way  the  $1,- 
000  was  made  up.  Plaintiff  said  that  he 
could  get  no  money  out  of  Max,  and,  after 
considerable  persuasion  and  threats  to  at- 
tach. Max  executed  the  chattel  mortgage; 
that  plaintiff  left  Max  in  charge  to  sell  the 
property,  and  turn  the  money  over  to  him, 
and  told  Max  not  to  buy  any  more  goods 
than  the  business  actually  needed  to  keep 
It  up;  that  Max  was  to  sell  these  goods  that 
were  there,  and  put  the  money  into  the  bank, 
and  use  It  to  pay  off  the  accounts  be  bad;  he 
was  to  go  on  and  sell  the  property  or  giiods 
that  were  In  there;  that  the  money  that 
was  In  Max's  possession  at  the  time  of  the 
mortgage,  amounting  to  $300,  was  to  be  paid 
to  Cohn;  that  the  plaintiff  was  to  take  what 
money  came  In  In  the  regular  course  of  hml- 
ness,  and  pay  himself  out  of  it,  and  tb«i 
take  off  the  mortgage.  Max  Hellbronncr 
corroborated  Charles  about  the  debt  due  to 
Charles  and  to  his  sister;  tbat  Cobn  agreed 
to  carry  him  until  he  had  paid  his  brother; 
that,  after  the  mortgage  was  given,  he  (Maxj 
put  Charles  in  possession  of  the  place,  and 
Charles,  after  staying  almut  an  hour,  went 
away,  and  told  Max  to  stay  until  he  came 
bock;  In  the  Interim  the  attachment  was 
levied;  that  he  intended  to  pay  Cohn  on  ac- 
count that  day;  that  he  supposed,  when  he 
put  bis  brother  In  charge  of  the  place,  the 
"boys"  heard  what  be  said,  but  he  could 
not  say  whether  they  did  or  not;  that  he 
told  the  "boys"  tbat  Cbaries  was  m  charge 
of  the  place;  that  he  stayed  there  an  hour 


or  more,  and  then  left,  "leaving  me  hi  charge 
to  run  the  place  till  he  got  back."  Harry 
Hoyt,  bookkeeper  for  Alax,  a  witness  for 
the  defendant,  stated  substantially  tbat  he 
knew  nothing  of  any  mortgage  upon  the  prop- 
erty, or  of  any  change  of  possesEdon;  that 
he  did  not  remember  whetho*  Charles  Hell- 
bronncr was  in  the  store  on  the  day  of  the 
attachment;  but  that  be  was  not  noHfled 
tbat  Charles  Hellbronner  was  In  charge,  and 
no  Instructions  In  bis  presence  were  ever  given 
by  Cliarles  to  Jiax. 

Forbis  &  Forbls,  for  appellant  h.  J.  Ham- 
Utwn,  for  respondent 

HTTNT,  J.  (after  stating  the  faetif)-  1-  'The 
defendant  insisted  upon  the  trial  tbat  then 
was  DO  Indebtedness  from  Max  to  Charles 
Hellbronner,  but  that  the  mortage  was  fraud- 
ulent, and  that  there  was  no  coudderation 
therefor.  We  will  not  burden  the  record  by 
stating  the  evidence  upon  this  pc^nt  Thm 
was  ample  testimony  to  submit  to  the  jury  the 
question  of  the  good  faith  of  the  transaction 
between  the  brothers,  and  that  upon  this  point 
defendant  has  not  sofllclait  ground  of  com- 
plaint. 

2.  Tlie  court  faiBtmcted  the  Jury  that  If  the 
plaintlft  had  a  valid  lien  on  the  propaty  of 
defendant  by  virtue  of  the  chattel  mortgage, 
aud  tliat  the  mortgage  was  made  in  good 
faith  to  secure  a  bmia  fide  debt  due  by  Max 
to  Charles  Hellbronner,  then  the  plaintiff  conid 
recover;  and  that  a  chattel  mortgage,  regular 
on  its  face,  properly  made,  executed,  verified, 
acknowledged,  delivered  and  filed,  was  prima 
fade  valid,  and  the  burden  of  proving  that  It 
was  fraudulent  was  upon  the  defendant;  and 
that  if  they  believed  that  this  mortgage  of  Max 
to  Charles  was  made  in  good  faith  to  secure 
a  debt  and  was  duly  executed,  thra  tbe  levy 
made  by  the  defendant  was  wrraigful  and  un- 
lawful, and  that  they  should  find  for  tbe  plain- 
tiff. These  instructions  were  applicable  to  ftm 
Issues  raised  on  the  trial,  and  we  think  ccr- 
rectly  stated  the  hiw. 

But  tbe  court  thereafter  charged  tbe  Jury  in 
terms  wUch  so  ctmfltcted  with  the  law  as  above 
stated  that  we  think  the  Jury  must  have  been 
misled  in  their  deliberations  concerning  the 
mortgage  upon  the  stock  of  merchandise.  For 
Instance,  they  were  told  that  all  the  goods  in 
the  possesrion  of  Max  constituting  bis  stock  ia 
trade,  and  wblt^  were  held  as  merchandise, 
and  offered  fbr  sale  In  the  daily  bustness, 
would  not  pass  by  the  mortgage  Introduced  In 
evidmce  In  this  case  If  It  wss  understood  that 
the  mendundise  should  remain  In  the  possps 
slon  of  Max,  and  be  sold  In  the  ordinary  course 
of  trade,  unless  It  was  found  from  tbe  evi- 
dence that  the  plaintiff,  as  soon  thereafter  as 
could  reasMiably  he  expected,  and  beftire 
such  stock  had  been  diminished  by  sales 
therefrom,  took  possession  of  tbe  said  prop- 
erty so  mortgaged,  in  which  event  of  sw4i 
possession,  If  by  cmuent  of  said  Max.  such 
mortgage  would  pass  all  the  goods  constl- 
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tuting  the  Btock  In  trade.  The  testimony 
of  any  uncleratandiug  between  mortgagee 
and  mortgagor  being  that  the  proceeds  were 
to  be  applle*!  to  ll<iuidate  the  mortgage  debt, 
this  Instruction  was  veiy  mlslpading. 

And,  again,  the  court  charged  that  If,  upon 
the  execution  of  the  mortgage.  It  was  agreed 
between  the  mortgagor  and  mortgagee  that 
the  mortgagor  should  remain  in  the  posses- 
sion of  the  stock  of  goods,  which  was  held 
for  sale  in  the  ordinary  course  of  trade,  and 
If  It  was  understood  betwe^  the  mortgagor 
and  mortgagee  that  the  mortgagor  should 
coQtlQue  to  sell  such  goods  in  the  ordinaiy 
course  of  trade,  then  the  mortgage  as  to  the 
merchandise  and  stock  In  trade  was  void  as 
to  the  creditors  of  the  mortgagor,  unless  the 
mortgagee,  before  the  levy  o(  the  attach- 
ment, took  possession.  This  Instruction  like- 
wise omitted  the  point  that  possession  with 
a  right  to  sell  and  apply  the  proceeds  to  pay 
the  mortgage  debt  would  not  Invalidate  the 
mortgage. 

Two  theories  were  thus  laid  before  the 
Jury  by  the  Instructions:  First,  where  the 
Jury  were  told  that  the  mortgage  was  en- 
tirely good;  and,  another,  where  they  were 
told  that  the  mortgage  was  void  as  a  matter 
of  law  as  to  the  principal  item,— the  stodc  of 
merchandise,— unless  the  mortgagee  took  pos- 
session, without  regard  to  any  agreement  to 
apply  the  proceeds  of  sales  to  pay  the  mort- 
gage debt.  The  jury  foand  generally  for  the 
plaintiff,  without  designating  In  their  verdict 
whethCT  they  found  upon  the  theory  that  as 
to  tbe  stock  the  mortgage  was  valid,  as 
charged,  or  whether  it  was  void,  as  charged, 
but  cured  by  virtue  of  possession.  This  con- 
flict in  the  instructions,  as  to  the  stock  of 
merchandise,  was  serious,  for  this  reason: 
The  court  ought  not  to  have  told  the  jury 
that  the  mortgage  was  void  on  its  face,  mi- 
less  possession  was  taken.  On  its  face  it 
prohibited  the  sale  of  any  goods;  therefore 
it  was  valid.  ITie  extrinsic  evidence,  how- 
ever, tended  to  show  that  there  was  a  verbal 
agreement  entered  into  between  the  mortga- 
gor and  mortgagee  about  the  time  of  the  exe- 
cution of  the  mortgage,  to  the  effect  that  the 
mortgagor  might  remain  In  possesion  of  the 
stock,  and  sell  the  same,  accounting  for  the 
proceeds,  and  applying  the  same  to  liquidate 
the  mortgage  debt.  This  evidence  in  no  way 
Impah-ed  its  validity.  It  was  still  valid  If 
such  an  agreement  was  made;  and  that  it 
was  plaintiff  proiierly  assumed  affirmatively 
to  prove.  Tlie  case  Is  therefore  controlled  by 
the  decision  in  Rocheleau  v.  Boyle,  11  Mont. 
451,  28  rac.  872,  where  It  was  held  that  a 
mortgage  upon  a  stock  of  goods  on  hand  at 
the  time  of  the  execution  of  the  mortgage 
was,  on  Its  face,  valid,  provided  the  descrip- 
tion of  the  stock  was  reasonably  certain,  so 
that  third  persons  would  be  mabled  to  know 
what  imrtlcular  goods  the  mortgage  applied 
to.  And  the  court  approvingly  quoted  from 
Etheridge  v.  Sperrj-.  139  U.  S.  2(Ki,  11  Sup, 
Ct.  505,  nicoguizlDg  that  a  chattel  mortgage 


on  a  stock  of  goods,  where  It  Is  recited, 
ther  In  the  mortgage  or  where  a  parol  agree- 
ment has  been  entered  Into  between  the  par- 
ties, that  the  mortgagor  is  to  retain  posses- 
sion with  the  rtght  to  sell  the  goods  at  re- 
tall.  Is  valid.  If  it  appear  that  the  sales  were 
to  be  for  tbe  benefit  of  the  mortgagee. 

Whether  or  not  the  mortgage  was  made  in 
good  faith  was  a  question  of  fact,  and  wheth- 
er or  not  it  was  agreed  between  the  mort- 
gagor and  mortgagee  that  the  mortgagor 
might  sell  the  goods  at  retail,  and  apply  the 
proceeds  to  liquidate  tbe  debt,  and  such 
agreement  was  a  condition  entered  into  in 
good  faith  between  the  parties,  was  likewise 
a  question  of  fact.  But,  imder  the  late  deci- 
sions of  this  court,  for  no  reason  was  the 
mortgage  in  this  suit  void  on  Its  face  as  a 
matter  of  law.  It  was  sufficient  In  every 
respect  prima  facie,  imder  Rocheleau  v. 
Boyle,  supra.  "Conflicting  instructions  must 
nearly  always  mislead  the  Jury,  and  are  al- 
ways good  ground  for  reversal  where  they 
have  done  so.  Tlie  instructions  asked  by 
the  different  parties  to  an  action  generally 
proceed  upon  entirely  different  theories  of 
law  applicable  to  the  case,  and  they  should 
be  so  modified  and  harmonized  as  to  pre- 
sent the  law  in  its  proper  light,  or  altogether 
disregarded,  and  the  case  glren  to  the  Jury 
on  the  general  charge  of  the  court  alone." 
Kelley  v.  Cable  Co.,  7  Mont.  77,  14  Pac.  633; 
Flick  V.  Mining  Co..  8  Mont.  208,  20  Pac.  807.' 

The  question  of  fraud  In  the  debt  was  the 
main  Issue.  This  went  to  the  validity  of 
the  transaction  Itself.  So  regarding  It,  In 
our  opinion,  the  evidence  concerning  the  at- 
tempted possession  may  have  had  a  proper 
bearing  upon  the  good  faith  of  the  mortgage 
entered  Into  between  Max  and  Charles  Hell- 
bronner;  but  we  do  not  think  that.  If  the 
mortgage  in  question  was  made  In  good 
faith,  the  possession  under  It  was  material  to 
the  case,  for,  If  the  mortgage  was  made  In 
good  faith,  possession  was  unnecessary,  be- 
cause on  Its  face  It  was  valid;  while.  If  tbe 
mortgage  was  made  with  a  fraudulent  Intent 
to  cover  up  the  stock.  It  gave  the  mortgagee 
no  Hen  at  all  upon  the  stock,  and  possession 
thereof  could  not  avail  him  as  against  btma 
fide  creditors. 

Upon  this  point,  we  are  also  of  opinion  that 
there  Is  no  substantial  evidence  of  any  ac- 
tual and  continued  change  of  possession,  ac- 
companied by  delivery,  In  this  case.  The 
mere  fact  that  Charles  went  down  to  the 
store  with  Max  Is  not  enough.  He  did  not 
even  notify  the  boc*keeper  or  the  other  em- 
ployes, posted  no  signs  In  the  window,  chan- 
ged no  signs,  and  did  nothing,  in  fact,  to  in- 
dicate that  there  had  been  any  change  of 
possession  at  all  of  the  property  Just  previ- 
ously mortgai^  to  him.  Comp.  St.  1887,  p. 
653,  I  23m;  Cobbey.  Chat  Mortg.  fi  4&4.  It 
would  have  been  no  error  to  bare  so  charged 
the  jury. 

3.  Tbe  court  refused  to  penult  tbe  defend- 
ant to  Introduce  some  testimony  teidlng  to 
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show  partDCTshlp  between  the  mortgagor  and 
mortgagee  prior  to  the  date  of  tbe  execu- 
tion ot  the  mortgage.  This  evidence,  how- 
ever, managed  to  get  before  the  Jury,  bo  that 
the  appellant  was  not  injured  thereby. 
Whether  a  partnership  existed  or  not  was 
collateral  to  the  main  issues,  and,  adde  from 
the  bearing  it  may  have  had  upon  the  ques- 
tion of  whether  or  not  Max  really  owed 
Charles  the  money  claimed  by  Charles,  it 
was  Immaterial.  Upon  that  point  we  think 
it  was  competent  So  were  the  original 
mortgages  to  :MebUB  competent  on  that  point 
As  we  can  find  no  way  by  which  to  reconcile 
the  material  conflict  in  the  instructions  re- 
ferring to  the  stock  of  merchandise,  and  can- 
not tell  upon  which  theory  the  jury  proceed- 
ed, we  are  constrained  to  grant  a  new  trial 
upon  that  issue. 

4.  So  far  as  the  mortgage  specified  chat- 
tels other  than  those  embraced  within  the 
deflnition  of  "stock  on  hand,"  the  Jury  must 
have  predicated  their  verdict  solely  upon  the 
theory  that  the  mortgage  was  valid  as  to 
such  items,  and  was  made  In  good  ftiitli  be- 
tween the  parties.  They  were  not  charged 
to  the  contrary. 

The  order  will  therefore  be  made  modify- 
ing the  Judgment  so  that  the  plaintifit  may 
recover  those  chattels,  or  the  value  thereof, 
indnded  within  ^e  mortgage,  exc^t  thoee 
included  in  the  stock  on  hand  (and  thos^  of 
course,  which  were  held  by  the  original 
mortgagor  npoo  conditional  sales,  and  for 
the  Talne  of  wUch  the  plaintlCC  herein  has 
flled  bis  remittitur).  The  district  court  can 
properly  determine  from  the  evidence  In  this 
record  what  would  be  a  fair  value  for  these 
articles  In  case  return  caimot  be  had,  and 
r^lt  the  amount  of  tbe  Judgment  accord- 
ingly; but  whether  the  mortgage  upon  the 
stock  of  merchandise  was  a  bona  fide  trans- 
action will  have  to  be  tried  anew.  The 
cause  is  therefore  remanded,  with  instruc- 
tions to  proceed  according  to  the  views  here- 
in exprewwd. 

FEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concor. 


STATE  T.  PILGRIM. 

(Supremo  Court  of  Montana.    Dec.  9,  1895.) 

CaimKAL  Liw— SfoTiox  foh  Nbw  Triat^Afpbai. 
AND  Khrok— Kevirw — Btatotbs 

— CONSTRUCnOK, 

1.  Defects  in  a  motion  for  a  new  trial  are 
not  waived  by  a  special  appearance  to  move  for 
a  dismissal  of  the  motion  for  Btich  defects. 

2.  A  motion  for  a  new  trial  prior  to  the 
adoption  of  the  Penal  Code  of  181*9.  which  fail- 
ed to  Bpecify  the  particular  errors  relied  on,  was 
properly  ditimisBed. 

3.  Cr.  Laws,  |  86  (Comp.  St.  1887),  makes 
it  an  offense  for  any  person  to  "mark,  brand, 
alter,  or  deface  tfie  marlt  or  brand,  of  any 
hori«t>,"  etc.,  with  intent  to  steal  the  Bame,  or 
prevent  the  identification  thereof  by  the  owner. 
Held,  that  since  the  statute,  as  pablished  with 
a  comnw.aftet  the  word  "alter*'  and  the  seeimd 


"brand,"  Is  aenseless,  but  with  them  stricken 
out.  and  one  inserted  after  the  word  "of*  fnl- 
iowing  the  second  "brand,"  has  a  sensitde  mean- 
ing, the  latter  construction  must  be  adopted. 

Appeal  from  district  court,  Cascade  county; 
C.  H.  Benton,  Judge. 

Peter  Pilgrim  was  convicted  of  a  criminal 
offense,  and,  his  motion  for  a  new  trial  being 
denied,  appeals  from  the  judgment.  Affirmed. 

Largent  &  Buntoon,  for  appellant.  II.  J. 
Haskell,  W.  J>.  Gardner,  and  Jas.  W.  Free- 
man, tot  the  State. 

DE  WITT,  J.  The  defradant  was  convict- 
ed of  the  crime  of  branding  a  calf  of  another 
with  Intent  to  feloniously  steal  the  same.  lie 
appeals  from  the  Judgment  These  proceed- 
ings were  all  before  the  adoption  of  tbe  Penal 
Code  of  1895,  and  therefore  the  appeal  from 
the  Judgment  brings  up  for  review  tbe  order 
denying  tbe  defendant's  motion  for  a  new 
triaL  The  defoidant  gave  notice  of  Intention 
to  move  for  a  new  trial.  The  conuty  attw- 
ney  thereupon  appeared  specially,  and  moved 
to  dismiss  the  motion  upon  tbe  ground  that 
the  notice  of  iittfflktion  did  not  parilcolariy 
state  the  errors  relied  upon.  There  was, 
therefore,  no  waiver  by  tbe  state  of  the  de- 
fects in  the  notice  of  Intention  to  move.  It 
is  the  fact  tlmt  the  notice  did  not  particularly 
state  any  error  whatever.  The  motion  was 
denied,  and  properly  so.  State  v.  Frey,  10 
Mont  407,  25  Pac.  1055;  State  v.  Whaley 
(Mont.)  41  Pae.  852.  There  could  be  no  bet- 
ter case  than  the  present  one  to  illustrate  the 
propriety  of  the  practice  defined  by  the  Code 
of  requiring  a  defendant  to  spedfy  partlco- 
larly  tbe  errors  relied  upon.  In  this  case  the 
appellant  (^Ima  there  were  203  errors  com- 
mitted upon  the  trial.  It  would  certainly  be 
a  vicious  practice  if  be  could  move  for  a  new 
trial,  and  not  specify  In  bis  notice  which  one 
of  the  203  errors  he  relied  upon.  The  coun- 
ty attorney  would  have  no  information  as  to 
which  alleged  error  was  claimed  to  be  sub- 
Btantial.  Furthermore,  on  the  argument  be- 
fore the  district  court  counsel  might  preset 
3  of  the  errors,  and  then  come  before  this 
court  and  rely  upon  the  other  200.  There 
may  be  isolated  cases  where  the  enforcement 
<nF  the  rules  of  practice  may  seem  to  be  se- 
vere, although  we  do  not  suggest  tliat  this  is 
such  a  case.  But,  if  these  statutory  rules 
are  to  be  neglected  or  repealetl,  the  courts 
would  find  themselves  in  inextricable  confu- 
sion. The  appellate  courts  and  the  trial  courts 
would  be  working  at  cross  purix>ses,  and  ap- 
peals would  be  prosecuted  in  this  court  upon 
questions  never  raised  in  the  lower  courts. 
With  no  specfflcatlon  of  error  in  the  notice  of 
Intention  to  move  for  a  new  trial,  tbe  district 
court  was  correct  in  denying  the  motion. 

There  was  also  a  motion  in  arrest  of  Judg- 
ment. The  only  ground  set  forth  In  the  same 
Is  "that  tbe  facts  stated  in  the  Information 
flled  herein  do  not  constitute  a  public  offense 
or  a  crime."  The  statute  under  which  tbe 
information  Is  flled  is  section  86  of  tbe  Crim- 
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tnid  laws  (Oomp.  St  1887).  Tt  1«  as  foUowa: 
**BTer7  p«aon  who  aball  mark,  hrand,  alter, 
or  detece  tbe  marlr  or  b»nd,  of  any  hone, 
mare,  csAt,  Jack,  jennet,  mole,  or  any  one  or 
more  bead  of  neat  cattle  m  abeep,  goats,  hogs, 
aboats,  or  pigs  not  Us  m  ber  own  property, 
but  belonging  to  some  other  jwnon,  or  cause 
tbe  same  to  be  done,  with  the  taitent  ttaweby 
to  steal  the  same,  or  to  prerent  the  Identifica- 
tion thereof  1^  tbe  owner,  shall,  npmi  cwqtIc- 
tton  thoreof,  be  pnniabed  Igr  Imprisonment  In 
the  state  prison  for  a  term  not  less  tban  sbc 
mtmthi^  nor  more  tban  fire  years."  Appel- 
lant contends  that  nnder  this  statute  no  of- 
fense to  charged  In  the  Infotmatkm.  We  pre- 
sent his  argoment  from  hla  own  brief,  as  fol- 
lows: "Onr  contentioa  la  that  that  sectkm 
can  mean  only  that  If  any  perstm  shall  mark 
the  mark  or  brand,  or  brand  ttie  mark  or 
toning  or  shall  alter  the  mark  <x  toind,  or 
rtiall  deface  the  mark  oc  brand  of  any  animal 
mentioned  In  the  section,  be  shall  be  guilty 
of  an  offense.  Any  other  construction  would 
make  strange  reading,  namely:  'EJr^ry  per- 
son who  shall  brand  of  any  horse.*  'Every 
person  who  shall  alter  of  any  horse,*  and  so 
on  through  the  whole  section.  Jn  other 
wtxds,  the  pimctuatlon  Is  such  as  to  preclnde 
any  other  constmction,  t<x  the  reasoo  that 
the  comma  1b  after  'brand,'  and  If  tlie  other 
constmction  Is  to  be  placed  upon  It  tbe  com- 
ma diould  have  been  placed  after  'of.*  The 
comma  being  placed  where  It  Is,  lea,Tea  us  no 
other  grammatical  construction  that  wlU 
make  sense  of  the  paragraph,  except  that  the 
animal  must  have  been  Imnded  or  marked 
at  the  time  that  the  offense  was  committed, 
and  that  brand  or  mark  must  be  hy  the  party 
offending  marked,  branded,  altered  or  defa- 
ced." Hla  argument  Is,  howeTcr,  only  a  criti- 
cism of  punctuation.  Tbe  comma  foUowing 
the  word  "brand."  used  the  second  time  in 
the  section,  should  f<dlow  the  word  "of"  which 
succeeds  the  word  "brand."  The  comma  aft- 
er the  word  "alter"  should  be  omitted.  Then 
that  portion  of  the  statute  would  read  rb  foir 
lows:  "Every.  i)er8on  who  shall. mark>  brand, 
alter  or  deface  .tbe  mark,  or  brand  of,  any 
horse,  mare,"  etc.  We  understand  that  the 
ofConses  described  lu  the  statute  are  "to  mark 
any  horse,"  etc.,  "to  brand  any  horse,"  etc., 
'to  alter  or  deface  the  mark  or  brand  of  any 
norse,"  etc.  Tbe  ponctuatkm.  of  a  statute  is 
not  entitled  to  great  weight  In  Its  construc- 
tion. Taylor  v.  Asliby,  3  Mont  248.  The, 
punctuation  which  is  given  tbe  statpte  in  the 
preceding  remarks  makes  it  convey  a  sense. 
Tbe  punctuation  as  printed  in  the  statute 
book  robs  the  statute  of  all  meaning  and 
sense.  To  make  it  read:  "Every  person  who 
shall  brand  of  a  hoiBe,"  etc.,  is  an  absurdity. 
If  one  use  of  a  punctuation  will  cause  a  stat- 
ute to  convey  a  meaning,  and  tbe  other  use 
of  punctuation  would  simply  give  a  collec- 
tion of  words  without  sense,  tbe  former  cou- 
Btnictlon  must,  of  course,  be  adopted.  An  ef- 
fect must  be  given  to  the  statute.  Hedges  v. 
Commissioners,  4  Mont  280, 1  Fac.  748;  Man- 


ton  ▼.  Tyler,  4  Hont  S64,  1  "Paxt.  743;  lane 
T.  Commissioners,  6  Mont  478,  18  Fac.  136. 
VTe  are  ttierefore  of  opinion  that  the  modon 
hi  arrest  of  Judgment  was  properly  dmled. 
Tbe  Judgment  Is  therefore  affirmed. 

FBMBBBTON,  a  J.,  and  HimT,  7.,  con- 
cur. 


BTATB  V.  CADOTTE. 

(Snpreme  Court  of  Montana.    Dec.  0.  1895.) 

Jdeob— QoAuriOATioir— W  itkbss— Compitshot— 
Impeachment— Homicide— £viDSMC»~ 

BELF-DkFBNSE— iNSTUUCTIONa. 

1.  A  juror  who  has  not  on  his  voir  dire 
shown  biraseir  disqualified  under  Pen.  Code 

1895,  S  2048,  bj  implied  or  njctuai  bias,  is  not 
disi^ualified,  under  section  2046,  by  tbs  fact  that 
he  IB  a  brother-in-law  of  the  prosecuting  at- 
torney. 

a  Pen.  Code  1896.  t  2440,  provides  that 
"the  rules  for  determining  the  competency  of 
witnesaea  in  civil  actions  are  applicable  also  to 
criminal  actions  and  proceedings  except  as  oth- 
erwise provided  in  this  Code";  Code  Civ.  Proe. 

1896,  8  816,  makes  incompetent  as  witnesses 
persons  of  oDsouud  mind  and  children  under  10 
years  of  age  who  appear  incapable  of  receiv- 
ing just  impressions  of  the  facts  respecting  Which 
they  are  examined,  or  of  relating  them  truly. 
Held,  that  ui  a  criminal  case  a. boy  15 -years  old, 
who  states  that  the  oath  taken  required  him 
to  tell  what  was  so,  and  that  what  was  so  was 
the  truth,  and  what  was  not  so  was  falsehood, 
and  if  he  did  not  tell  the  truth,  he  Would  be  pun- 
ished, is  a  competent  witness. 

3.  On  trial  for  murder,  evidence  by  a  coro- 
ner that  he  took  clothes  presented  in  evidence 
off  the  body  of  the  deceased,  and  by  another 
witness  that  she  knew  the  clothes  worn  by  the 
deceased  when  killed,  and  that  those  is  evidence 
were  they,  sufficiently  identifies  them  to  render 
them  admisstblc  to  show  tbe  coome  of  the  bul- 
let , 

4.  On  a  trial  for  murder,  a  knife  not  clearly 
identified  as  the  one  claimed  to  have  been  in 
ttie  hands  of  the  deceased  when  killed,  Is  not 
admissible. 

5.  WherQ  defendant,  on  a  trial  for  murder, 
relies  on  self-defenae  for  acquittal,  it  is  com- 
petent to  attack  his  credibility  by  proving  state- 
ments by  him  out  of  court  as  to  the  self-defense 
contrary  to  those  made  by  Urn  aw.  a  witness  on 
the  trial. 

6.  Oil  a  trial  for  murder,  it  appearing  that 
defendant  had  a  bt-thmark  on  bis  neck,  a  re- 
versal of  conviction  cannot  be  had  for  a  remark 
by  the  prosecuting  attorney  that  "we,  too,  are 
auperstiticus.  ana  it  is  an  old  sayhig,  and  by 
some  belicTed  to  be  trne,  that  a  man  to  be  hung 
is  known  by  his  neck,"  where  no  exception  was 
taken,  and  no  request  for  a  reprimand  or  for  on 
instruction  requiring,  the  jury  to  disregard  the 
language  is  made. 

7.  An  instruction,  on  a  trial  for  murder  In 
the  first  degree,  that  under  an  Information  char- 
ging murder  in  the  firat  degree  the  defendant 
may  be  found  guilty  of  murder  in  (he  second  de- 
gree or  manslaughter  or  not  guilty,  if  not  found 
guilty  of  murder  in  the  first  degree,  Is  not  ob- 
jectionable as  allowing  a  conviction  of  mnr* 
der  In  the  second  degree,  or  of  manslaughter. 

8.  Pen.  Code  1805.  8  3f>'2.  requires  tbe  cir- 
cnmstances  justifying  killing  in  self-defense  ti* 
be  sufficient  to  excite  tbe  fears  of  a  reasonable, 
person,  and  the  party  killing  must  have  acted 
under  such  fears  alone.  iicM,  an  instruction 
applying  the  measure  of  the  circumstances  jus- 
tifying a  killing  In  self-defense  to  an  individual 
of  the  class  of  men  to  which  defendant  bdongi^ 
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instead  of  "a  reasonable  person,"  is  properly 
refused. 

Appeal  from  district  court,  Choteau  county; 
Dudley  Du  Boae,  Judge. 

Joseph  Catlotte  was  convicted  of  miu-der  in 
the  first  degi"ee,  and  from  the  judgment  and 
an  order  denying  a  new  trial  appeals.  Af- 
firmed. 

John  W.  Tattan  and  W.  B.  Sanda.  for  ap- 
pellant H.  J.  Haskell  and  B.  L.  Powers,  for 

the  State. 

DE  WITT,  J.  The  defendant  was  convicted 
of  the  crime  of  murder  In  the  first  degree.  He 
appeals  from  the  judgment  and  from  an  or- 
der denying  him  a  new  trial.  Pen.  Code 
1885,  §  2272.  Counsel  for  appellant,  who  was 
appointed  by  the  district  court,  also  appeared 
in  this  court,  and  argued  the  appeal.  He 
has  conscientiously  presented  such  matters  as 
appeared  to  him  to  be  worthy  of  consldem- 
tiOD.  There  is,  Indeed,  but  Uttle  In  the  appeal 
that  merits  serious  attention;  but  the  gravity 
of  the  offense  is  perhaps  a  reason  for  treat- 
ing to  some  extent  the  questions  which  appel- 
lant's counsel  has  called  to  ourattention.  They 
will  be  treated  in  their  order,  as  follows: 

Juror  Johnson  was  challenged  for  cause,  be- 
cause he  was  a  brother-in-law  of  the  county 
attorney,  who  was  prosecuting.  The  court  de- 
nied the  challenge.  Appellant  alleges  error. 
This  fact  did  not  disqualify  the  juror.  Pen. 
Code  1895,  S  2016  et  seq.  Furthermore,  the 
examination  of  this  juror  upon  his  voir  dire 
does  not  at  all  tend  to  show  any  bias,  either 
Implied  or  actual.   Id.  204S. 

Objection  is  also  made  to  the  ruling  of  the 
court  tn  allowing  Nelson  Grandchamp,  a  lK>y 
15  years  of  age,  to  testify.  Section  2440,  Pen. 
Code  1895,  Is  as  follows:  "The  rules  for  deter- 
mining the  competency  of  witnesses  in  civil 
actions  are  applicable  also  to  criminal  actions 
and  proceedings,  except  as  otherwise  provided 
in  this  Code."  Section  3162.  Code  Civ.  Proc. 
1895,  is  as  follows:  "The  following  persons 
cannot  be  witnesses:  1.  Those  who  are  of  un- 
sound mind  at  the  time  of  their  production 
for  examination.  2.  Children  under  ten  years 
of  age,  who  appear  incapable  of  receiving  just 
impreasions  of  the  &cts  respecting  which 
they  are  examined,  or  of  relating  them  truly." 
It  is  argued  by  appellant  that  this  witness  did 
not  sufficiently  understand  the  nature  of  an 
oath,  and  his  duties  and  obligations  as  a  wit- 
ness. The  witness,  upon  being  asked  If  he 
imderatood  what  he  had  done  when  he  took 
the  oath  as  a  witness,  answered  that  he  did, 
and  that  he  knew  the  difference  between 
truth  and  falsehood,  and  the  difference  be- 
tween telling  the  truth  and  telling  a  lie;  and 
that  he  knew  that  he  was  there  to  tell  the 
truth,  and  that  be  knew  the  truth  was  that 
which  was  so,  and  not  that  which  was  not  so, 
and  that  be  understood  he  was  there  to  tell 
what  was  so.  He  said  the  truth  did  not 
mean  to  tell  something  he  did  not  know,  but, 
on  the  contrary,  meant  to  tell  what  he  knew. 
He  said  be  knew  that  if  he  did  not  tell  the 


truth  he  would  be  punished.  There  was  a  Iraag 
examination  of  the  witness,  and  the  answers 
were  to  the  effect  above  noted.  Counsel  final- 
ly frightened  and  confused  the  witness  by  his 
questions,  so  that  he  stood  mute,  but  wbeu 
examined  by  the  court  and  the  county  attor- 
ney he  very  clearly  qualified  himself  in  the 
testimony  above  given. 

The  clothing  worn  by  the  deceased  at  the 
time  of  the  killing  was  Introduced  In  evidence. 
Defendant's  counsel  objected  to  its  introduc- 
tion, on  the  ground  that  It  was  not  sufficiently 
identified  as  the  garments  worn  by  the  de- 
ceased when  he  was  killed.  The  corona,  as 
a  witness,  testified  that  he  had  with  him  the 
clothes  that  he  took  off  of  the  body,  and  there- 
upon produced  them,  and  said  they  were  tak- 
en from  the  body.  Mrs.  Julia  Grandchamp, 
afterwards  called  as  a  witness,  said  that 
she  knew  the  clothes  that  the  deceased  was 
wearing,  and  that  they  were  the  same  clotheft 
that  were  produced  by  the  coroner  in  the 
court  room.  There  is  no  question  about  the 
clothes  being  identified.  The  alleged  lack  of 
identification  was  the  only  objection.  They 
were  offered  for  tbe  purpose  of  shedding  some 
further  light  upon  the  course  which  the  ballet 
took  through  the  body  of  the  deceased. 

The  defendant  desired  to  Introduce  in  evi- 
dence a  knife.  It  being  claimed  that  the  de- 
ceased had  a  knife  In  his  hand  when  defendant 
shot  him.  The  court  refused  to  allow  the  knife 
to  be  introduced,  for  the  reason  that  it  had 
not  been  shown  that  it  was  the  knife  which 
the  deceased  had  at  the  time  of  the  killing. 
It  very  clearly  appears  that  the  IdentlficatfoD 
of  the  knife  was  wholly  Insufficient.  Tbe  de- 
fendant himself  said  he  coDld  not  whether 
it  was  tbe  knife  or  not 

The  county  attorney  asked  a  witneas— Isa- 
dore  Sorell— whether  he  bad  heard  the  defend- 
ant. In  the  presence  of  certain  parties  named, 
make  the  following  statement  to  Maj.  Carter: 
"I  shot  Oliver  Grandchamp  as  he  was  nm- 
ning  towards  the  house,  after  I  bad  told  him 
to  stop."  This  question  was  asked  hy  tbe 
county  attorney,  and  objected  to  by  the  de- 
fendant's counsel,  and  the  objection  sustain- 
ed. The  error  which  the  appellant  now  claims 
Is  the  allowing  the  question  to  be  asked.  Bat 
the  question  vras  asked  before  objectimi  could 
be  made.  It  was  never  answered,  and  at  the 
request  of  the  defendant's  counsel  the  court 
cautioned  the  jury  that  they  should  pay  no 
attention  to  tbe  question.  There  was  no  error 
committed  here  of  which  the  defendant  can 
complain. 

There  was  a  considerable  volume  of  testi- 
mony offered  by  the  state  to  which  objections 
were  similarly  made,  but  it  all  comes  under 
one  principle,  and  may  be  set  forth  in  one 
statement.  The  defendant  went  upon  the 
stand  liimself.  He  admitted  that  he  shot  and 
killed  Oliver  Grandchamp.  His  defense  was 
self-defense.  He  stated  upon  his  examina- 
tion as  a  witness  what  he  claimed  to  be  the 
facta  In  regard  to  the  killing,  and  In  regard  to 
what  he  claims  was  bis  self-defense.  There- 
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upon  tlie  connty  attorney  asked  him  a  num- 
ber of  questiona  to  the  effect  ot  whether  be 
bad  not  made  certain  Btatements  (ret-Iting 
them)  at  certain  times  and  places,  In  the 
presence  (tf  certain  people.  These  statements, 
aa  recited  hy  the  connty  attorney,  appeared 
to  be  the  defendant's  accounts  of  the  killing, 
glTen  at  sach  other  times  and  places  prior  to 
the  trlaL  The  statement  of  the  defendant 
which  the  county  a,ttomey  desired  to  show 
that  he  had  made  was  repeated  In  fnll  In  the 
question.  Witnesses  were  afterwards  called 
by  the  state  to  prove  that  defendant  had, 
prior  to  the  trial,  and  at  the  times  and  places, 
and  in  fbe  presences  mentioned,  made  the 
statements  about  the  killing  as  to  which  de- 
fendant iMd  been  interrogated.  The  fact  is 
that  these  alleged  statements  made  by  the 
defendant  before  the  trial  in  some  respects  did 
not  differ  largely  from  his  evidence  given  <m 
the  trial.  Defendant's  counsd  made  two  ob- 
jections to  this  class  of  testimony.  The  first 
objection  was  that  a  portion  of  the  testimony 
was  a  conOrmatlon,  and  not  a  contradiction, 
of  the  testimony  given  on  the  stand.  U  It 
were  a  confirmation,  It  certainly  could  not  be 
objected  to  by  the  defendant.  He  was  get- 
ting the  benefit  of  a  self-serving  declaration. 
The  other  objection  was  that  a  portion  of  this 
.testlmtmy  was  a  confession  by  the  defendant, 
and  it  was  not  shown  that  snch  confession 
was  made  freely,  deliberately,  and  vcduntarl- 
ly.  and  without  the  luflnence  of  promises  or 
threats.  In  the  flnt  place,  we  are  of  opin- 
ion, even  If  it  were  a  confeeslon,  that  It 
•very  sufficiently  appeared  that  whatever  state- 
ments defendant  had  made  before  the  trial 
were  made  voluntarily,  freely,  and  deliberate- 
ly, and  not  under  the  Influence  of  threats  or 
promises.  In  the  second  place,  we  are  sat- 
iRfled  that  the  statements  of  the  defendant 
sought  to  be  proved  were  not  confessions  at 
all.  Instead  of  being  confcasions  of  guilt, 
they  were  statements  of  his  self-defense, 
statements  In  which  he  ojdmltted  the  killing, 
and  endeavored  to  show  that  be  was  obliged 
to  kill  to  save  his  own  life.  They  were  ad- 
missions, to  be  sure,  of  the  killing,  but  self- 
defending  statements  as  to  the  same.  And 
this  was  precisely  the  position  he  occupied 
upon  the  trial.  He  relying  on  self-defense 
for  acqnttta],  it  was  competent  to  attack  his 
credibility  1^  proving  statemmts  made  out 
of  court  OB  to  the  self-defense,  contrary  to 
those  which  he  made  as  a  witness  on  the 
trial. 

Another  reason  presented  by  the  appidlant 
for  granting  a  new  trial  Is  misconduct  of  the 
county  attorney.  It  appears  that  upon  the 
argument  the  county  attorney  used  the  fol- 
lowing language:  "T\'e,  too,  are  superstitious; 
and  it  Is  an  old  snylng,  and  by  some  be- 
lieved to  he  true,  that  a  man  to  be  hung  is 
known  by  his  neck."  Connsel  has  here  stated 
that  defendant  had  a  birttiranrk  upou  his 
neck.  His  contention  is  that  under  these 
circumstances  the  remarks  of  the  county  at- 
torney to  tlie  JU17  were  such  misconduct  as 


should  grant  a  new  trial.  But  the  Judge,  In 
settling  the  bill  of  exceptions,  states  that  no 
exception  was  taken  by  the  def^idont's  coun- 
sel to  these  objectionable  remarks  by  the  couu- 
ty  attoraey.  The  court  was  not  requested  to 
reprimand  the  count}'  attorney,  or  to  stop  him. 
In  the  remarks  which  he  was  making,  nor  Was 
there  any  request  that  the  Jury  be  cautioned  to 
dlsregai-d  the  language.  The  remarks  of  the 
county  attorney  In  commenting  upon  personal 
deformities  of  the  defendant  on  trial  were 
certainly  reprehensible.  But,  defendant's 
counsel  being  present,  and  there  being  no  ex- 
ception taken,  and  no  comi^atnt  at  the  time 
when  the  matter  could  have  been  remedied, 
under  the  circumstances  in  this  case  we  are 
of  opinion  that  the  Judgment  should  not  be 
reversed.  State  v.  Jackson,  9  Uont  508,  24 
Pac.  213. 

The  defense  being  self-defense,  the  conrt 
very  fully  Instructed  tbe  Jury  upon  this  sub- 
ject, and  upon  the  qnestion  of  the  Imoilnence 
and  urgency  of  the  presumed  danger  which 
would  Justiify  (me  in  killing.  In  addition, 
the  defendant  requested  the  following  in- 
stmctlon:  "The  court  further  Instructs  you 
that  in  Judging  the  degree  or  sense  of  dan- 
ger stated  in  Instruction  on  page  fourteen  It 
must  be  that  sense  of  danger  appearing  to 
the  defendant  at  that  time,  ami  to  men  or 
hidlvlduals  of  his  race,  standing,  Individu- 
ality, and  Int^lgence,  and  with  this  qual- 
ification you  will  consider  tbe  Instruction  as 
to  threats  on  page  fonrteen  of  these  Instruc' 
tlons."  This  was  refused,  and  we  thlnlc 
proiwrly.  The  Penal  Code  of  1805  provides, 
in  section  302,  as  follow:  "A  bare  fear  of 
the  coumilaslon  of  any  of  the  offenses  men- 
tioned in  snbdlvlslons  two  and  three  of  the 
preceding  section,  to  prevent  which  homicide 
may  be  lawfully  committed,  is  not  sufficient 
to  Justify  it  But  the  circumstances  mast  be 
sufficient  to  excite  the  fears  of  a  reasonable 
poi-sou,  and  the  party  killing  must  have  acted 
under  the  infiuence  of  such  fears  alone."  As 
noted  above,  the  court  amply  instructed  un- 
der the  meaning  and  spirit  of  this  section  of 
the  statute.  The  additional  Instruction  re- 
quested and  refused  asked  the  court  to  put 
this  defendant  uptm  a  wholly  different  stand- 
ing than  that  provided  by  law  as  to  all  de- 
fendants. The  situation  must  be  such  as  to 
excite  the  fears  of  a  reasonable  person.  The 
Instruction  refused  would  put  the  matter  not 
as  to  a  reasonable  person,  but  rather  as  to 
such  a  person  as  this  defendant  was. 

The  appellant  also  complains  of  the  follow- 
ing Instruction:  "Under  an  Information  char- 
ging the  defendant  with  murder  In  the  first 
degree  yon  can  also  find  the  defendant  guilty 
of  murder  In  the  second  degree,  or  manslaugh- 
ter, or  you  can  find  the  defendant  not  guilty. 
If  you  do  not  find  the  defendant  guilty  of  mur- 
der in  the  first  degree."  He  contends  that 
under  this  Instruction  the  court  told  the  Jury, 
In  effect,  that  they  could  find  the  defendant 
either  Rulltj'  of  murder  in  the  first  degree  or 
acquit  him  altogether,  and  did  not  leave  It  to 
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the  Jury  to  find  him  guilty  of  murder  In  the 
second  degree  or  of  manslaughter.  We  think 
the  criticism  of  the  Instnictlou  Is  verbal,  rath- 
er than  meritorious.  The  language  Is  not  ar- 
tistic. The  last  clause  of  this  sentence  Is 
misplaced.  It  should  have  been  at  the  com- 
mencement; then  the  Instruction  would  have 
been  wholly  clear.  But,  even  aa  It  Is,  we 
think  It  was  not  subject  to  misunderstanding. 
It  sTifHciently  Informed  the  Jury  that  under 
the  information.  If  they  did  not  find  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
they  could  find  him  guilty  of  second  degree, 
or  manslaughter,  or  not  guilty.  The  judgment 
and  the  order  doiylng  the  new  trial  are  af- 
firmed. 

Under  Ten.  Code  1895,  |5  2254,  2325,  2278. 
and  2327,  there  Is  nothing  for  this  court  to 
do  beyond  rendering  the  Judgment  of  afBrm- 
anee.  If,  by  reason  of  the  stay  caused  by  the 
appeal,  the  time  set  for  execution  has  passed 
before  this  decision  Is  made,  the  further  pro- 
ceedings are  to  he  conducted  In  the  district 
court  Affirmed. 

PEMBERTON,  C.  J.,  and  HUNT.  J.,  con- 
cur. 


HAMILTON  v.  GREAT  FALLS  ST.  RT. 
CO.  et  bL 

(Supreme  Court  of  Montana.    Dec.  16, 
Strbkt  Railroads  —  Action  vos  Injurt  to  Pab- 

BBSOBH  —  PlEADIKO— BUKDBN  Of  PbOOP  —  IS- 

STHCCTioNfl— Harmless  Error— Damagm—  Pu- 
TUKB  Suffering. 

1.  In  an  action  for  injuries  to  a  paHsen^er 
la  a  collision  of  street  cars  operated  on  a  sin- 
gle track,  which  was  provided  with  switches,  a 
complaint  alleging  tliat  the  accident  took  place 
between  two  switches,  and  that  defendant  was 
negligent  in  failing  to  switch  "each  of  Its  cars 
to  await  the  passage  of  the  other,"  though  am- 
biguouB,  is  not  bad  on  general  demurrer,  where, 
from  other  allesations,  It  was  clear  tiiat  the 
negligence  complained  of  was  a  faiiore  to  switch 
one  of  the  cars. 

2.  Ambiguity  in  a  complaint  in  an  action 
for  injuries  received  in  a  collision  between 
street  cars,  consisting  in  an  allegation  that  de- 
fendant was  negligent  in  failing  to  switch  "each 
of  its  cars  to  await  the  passage  of  the  other,"  is 
cored  by  a  denial  in  the  answer  of  any  negli- 
gence in  failing  to  switdi  "each,  either,  or  any 
of  said  cars  or  trains  to  await  the  passage  of  the 
other." 

3.  Where  the  pleading  in  an  action  for  in- 
juries to  a  passenger  in  a  ct^lisiou  put  In  issue 
both  the  negligence  of  the  company  and  of  its 
servants,  it  was  prooer  to  charge  that  a  car- 
rier is  bound  to  ose  the  utmost  care  in  transfer- 
ring passengers,  and  that  for  any  neglect  there- 
of, either  by  itself  or  through  its  servants,  caus- 
ing injnry  to  a  passenger,  it  is  liable. 

4.  In  an  acnon  for  injnry  to  a  passenger  by 
being  thrown  from  a  street  car  in  a  collision, 
error  in  particalarizing  the  testimony  of  a  wit- 
ness that  plaintiff  stated  after  the  accident 
that.  If  she  had  not  been  standing  up  In  the  car, 
she  would  not  have  been  hurt,  and  calling  at- 
tention to  its  credibilitT,  was  hannlesB,  where 
the  charge  elsewhere  told  the  Jury  to  determine 
whether  plaintiff  so  stated  "from  all  the  evi- 
dence." and  otbei  charges  instructc^I  that  if 
plaintiff  was  standing  in  the  car  at  the  time  of 
collision,  and  was  not  exercising  ordinary  car« 


in  BO  doing,  and  snch  action  contributed  to  her 

Injnry,  she  could  not  recover. 

5.  In  an  action  by  a  passenger  for  injuries 
received  in  a  collision,  where  there  was  evidence 
that  plaintiff  was  standing  up  in  the  car  when 
the  accident  happened,  and  the  court  had  char- 
ged that  she  wns  guilty  of  contributory  negli- 
gence if,  in  standing,  she  was  not  actinfc  as  an 
ordlnarilv  prudent  person,  it  was  proper  to 
charge  that,  if  she  was  not  guilty  of  contribu- 
tory negligence,  the  fact  of  the  collision  rBi8("l 
a  presumption  of  negligence,  casting  on  defend- 
ant the  burden  of  showing  absence  of  negli- 
gence la  itself  and  en^jloyte,  and  that  ordinary 
foresight  could  not  have  avoided  the  collision. 

6.  A  general  exception  to  a  chane  is  insof- 
flcient  for  its  review  on  the  gronna  of  incom- 
pleteness. 

7.  Where  there  was  evidence  snpportinE  al- 
legations that,  by  reason  of  the  accident,  plain- 
tiff reowved  injuries  in  her  side  and  bade,  that 
internal  organs  were  displaced  and  injnred,  and 
that  she  suffered  from  nerrona  wostration,  it 
was  proper  to  charge  that  [dalntuE  conld  recov- 
er for  all  pain  which  she  has  suffered,  or  'in  ai^ 
reasonable  probability  will  hereafter  sustain,^ 
because  of  the  injury. 

8.  A  charge  in  an  action  for  injury  to  a 
passenger  which,  after  stating  that  the  jury 
should,  in  awarding  damages,  consider  "all  tes- 
timony as  to  the  nature  of  the  injuries."  stated 
that  the  Jury  could  consid^*  all  plaintiff's  eom- 

{ilaints  due  to  the  accident,  such  as  headaches, 
OSS  of  flesh,  etc.,  and  should  award  snch  snm 
as  would  fairly  compensate  her  for  '*all  of  these 
items  of  damage,"  is  not  objectionable  as  ao- 
thorizing  damages  for  all  the  items  enumerated. 

9.  Where  plaintiff,  in  an  action  for  Injuries 
received  as  a  [mssenger,  claimed  damages  for 
a  displacement  of  her  womb,  it  was  not  error 
to  refuse  to  charge  that  she  could  not  recover 
therefor  unless  It  was  occasioned  by  the  shock, 
and  was  incurable,  where  the  court  had  char- 
ged that  plaintiff  could  only  recover  for  such 
injuries  as  were  occasioned  by  the  accident. 

10.  The  error  involved  in  a  refosai  to  charpe 
In  an  action  for  injury  to  a  passenger  that  plam- 
tiff  had  the  burden  of  proof  of  Bhowinr  the  na- 
ture and  extent  of  the  injories  was  faannlefui, 
where  plaintiff  assumed  snch  burden,  and  the 
court  charged  that  she  could  only  recover  for 
Injuries  actually  proved. 

11.  In  an  action  for  Injuries  to  a  passenger, 
th»e  was  evidence  that  she  was  injured  in  her 
back  and  side,  and  suffered  from  nervous  pros- 
tration, but  that  such  injories  were  curable: 
that  she  suffered  a  slight  displacement  of  the 
womb,  but  that  snch  Injury  was  much  less 
painful  than  at  first,  and  was  also  curable;  and 
ttiat  other  internal  iufortes  would  be  rdieved 
after  It  had  been  cured.  Held,  that  a  verdkt  of 
f 20,000  was  excessive. 

Appeal  from  district  court.  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  Lizzie  Hamilton  against  the 
Great  Falls  Street-Rallway  Company  and  oth- 
ers for  personal  injuries.  Judgment  fw 
plaintiff,  and  defendants  appeal.  Modified. 

Action  to  recover  for  personal  injuriea.  The 
defendant  is  a  coiporatlon,  t^wratlng  an  dec- 
trie  street-railway  line  In  Great  Falls.  After 
the  formal  allegations  concerning  the  defrad- 
ant's  corporate  existence,  etc.,  the  comjilalnt 
alleges  that  the  cars  of  the  company,  at  the 
time  of  the  accident,  consisted  of  an  obaerra- 
tion  car,  with  seats  for  passengers  only,  and 
open  at  the  sides  and  front,  which  car  was 
attached  to  a  motor,  and  the  motor  was  op- 
erated by  an  employe  termed  a  "grlpman," 
and  that  the  motor  cut  off  and  obstructed  the 
view  of  the  paseengera  upon  the  obBerratioa 
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car  down  the  defmdoQt'a  track;  that  thfe 
track  was  a  single  one,  operated  by  means  of 
switches;  that  the  defendants  Sibbett  and 
Oeland  were  gripmen;  that,  on  July  15tli, 
plalntUf,  with  her  child,  was  a  passenger  on 
an  obBerratian  car  of  one  of  the  (tefendant's 
trains  then  traveling  eastward  on  Central  ave- 
nue; that  she  occupied  the  right-hand  fnuit 
seat  In  the  observation  car;  that  the  train 
proceeded  along  the  railway  track  to  a  point 
on  Ninth  street,  about  Opposite  Third  aveiuia 
north,  and  that  a  secood  train  of  defendant, 
consisting  of  a  motor  and  an  obsermtlon  car, 
which  was  then  coming  in  an  opposite  dinec- 
tlon,  or  towards  Central  avenue,  upon  said 
trade,  "at  a  point  about  midway  between 
two  of  defendant's  switches,  ai>on  its  said 
single  track,  and  through  the  negligence,  care- 
lessness, and  recklessness  of  the  said  defend- 
ant and  its,  said  gripmen  In  negligently,  care- 
lessly, and  recklessly  failing  to  switch  'each  of 
said  cars'  to  await  the  passage  of  the  other, 
forcibly  and  violently  collided  into  each  oth- 
ee,  derailing  one  of  said  cars,"  and  that,  by 
reason  of  the  shock  and  collision,  plalutitf  was 
Tlolentiy  thrown  from  the  car  she  was  in, 
striking  upon  her  head,  shoulder,  and  side; 
she  was  rendered  unconscious,  sustained  se- 
vere bruises  about  the  head  and  neck,  and  the 
muscles  of  the  back,  and  suffered  bruises  and 
injuries  In  her  right  side,  and  sustained  per- 
manent injuries  and  displacements  of  the  uter- 
us and  other  internal  organs;  that  prior  to 
the  collision  she  was  thoroughly  healthy,  but 
she  has  suffered  great  mental  and  bodily  pain 
since  the  accident,  has  been  afflicted  with 
nervous  prostration,  suffered  a  loss  of  flesh, 
and  still  suffers  from  bodily  and  mental  pain 
by  reason  of  the  injury  to  her  womb;  and 
that  such  injury  is  probably  incurable;  and 
that  she  will  suffer  physically  and  mentally 
therefrom  during  the  balance  of  her  natural 
life.  She  prayed  for  ^5,000.  The  answa- 
denied  specifically  the  averments  ot  the  com- 
plaint. The  denial  of  the  particular  allega- 
tion of  negligence  was  as  ftdlows:  "They  de- 
ny that  either  or  any  of  defendants  was  or 
were  guilty  of  negligence  In  failing  to  switch 
said  train,  or  either  of  them,  or  otherwise; 
deny  that  through  the  negligence  or  careless- 
ness of  the  defendant  corporation,  or  either 
of  its  codefendants,  in  negligently  or  careless- 
ly or  recklessly  failing  to  switch  each,  either, 
or  any  of  said  cars  or  trains  to  await  the  pas- 
sage of  the  other,  or  that  any  recklessness  or 
n^ligence  or  carelessness  whatever  of  de- 
fendants, or  any  or  either  of  them,  caused 
said  cars  or  trains  to  forcibly  or  violently,  or 
otherwise,  collide  into  each  other,  or  that  de- 
fendants, or  any  of  them,  were  guilty  of  any 
negligence  whatever  in  the  premises,  or  that 
said  cars,  or  any  cars,  violently  or  otherwise, 
collided  together;  and  deny  that  one  or  any 
or  either  of  said  cars  was  or  were  derailed," 
etc.  The  defendant  alleged  that  any  uterine 
troubles  plaintiff  might  have  existed  prior  to 
the  collision,  and  denied  that  plaintiff  re- 
ceived any  ii^uries  at  all  by  reason  of  any 


negligence  on  defendant's  part,  or  that  any  ot 
her  Injuries  are  Incurable,  or  that  her  health 
has  been  in  auy  way  Impaired  or  injui'ed  by 
ouy  act  or  omission  of  defendant.  The  replica- 
tion denied  that  the  intemalandother  injuries 
of  plaintiff  occurred  or  existed  at  all  prior  to 
the  time  of  the  accident  The  case  was  tried 
with  a  jury,  who  awarded  pljUntlff  $20,000 
damages.  The  appeal  is  from  the  judgment, 
and  from  an  <H^r  denying  the  defendants* 
motion  for  a  new  trial.  , 

Oooper  &  PlggDtt,  tax  appeUantB.  Tocte  & 
Wallace  and  Leslie  &  I/imatag,  for  reepond* 

ent  -  j 

HUNT,  J.  (after  stating  the  facts).  The 
record  in  this  case  does  not  conform  to  the 
rules  of  the  court  The  index  is  wholly  in- 
suffloient,  in  not  referring  to  the  speclflca- 
tions  of  error,  or  to  the  testimony  of  the  var 
rlous  witnesses,  or  to  the  Instructions,  or  oth- 
er matters  necessarily  examined  in  determin- 
ing the  case.  Much  of  the  testimony  is  not 
reduced  to  narrative  form,  as  It  should  be, 
and  the  court  has  been  put  to  labor  that  It 
ought  to  have  had  spared  it,  under  the  rules. 
But  we  will  notice  the  errors  relied  on,  in  the 
order  in  which  they  are  presented  in  appel- 
lants' brief.  I 

1.  A  general  demurrer  was  Interposed  to 
the  complaint.  The  point  made  by  the  de-' 
fendonts  is  that  the  collision  is  alleged  to| 
have  taken  place  between  two  switches,  and 
that  the  defendant  was  guilty  of  negligence! 
in  that  It  failed  to  switch  "each  of  Its  cars  to 
await  the  passage  of  the  other,"  which  Is  ab-, 
surd.  But  we  think  that,  when  the  various 
averments  of  the  complaint  are  taken  togetlH| 
er,  it  is  deducible  therefrom  that  the  defend- 
ant's track  was  a  single  one,  with  switches, 
and  that,  by  the  uegllgeuce  of  the  gripmen  to 
use  the  switches  so  that  the  cars  might  pass 
one  another,  they  forcibly  and  violently  col- 
lided with  one  another.  The  complaint  was 
certainly  ambiguous,  uncertain,  and  unintel- 
ligible, but  no  demurrer  was  interposed  on 
that  ground.  The  general  demurrer  web 
therefore  properly  overruled. 

2.  It  appeared  from  the  evidence  that  de- 
fendant's line  was  a  single  track,  running 
north  on  Ninth  street,  from  Its  intersection 
on  Central  avenue:  that  there  is  a  switch  on 
Ninth  street  a  few  feet  north  of  Central  ave- 
nue, and  another  switch  on  Fifth  avenue 
north,  a  few  feet  east  of  Ninth  street,  and 
that,  going  north,  a  car  would  strike  a  switch 
on  EHfth  avenue  about  100  feet  from  the  cor- 
ner of  Fifth  avenue  and  Ninth  street;  that, 
between  4  and  5  o'clock  of  the  afternoon  of 
the  accident,  the  defendant  Slbbett  was  mo- 
torman  and  in  control  of  the  running  of  the 
train;  that  the  collision  occurred  at  a  point 
a  whole  block  or  600  feet  away  from  where 
the  motormen  could  see  one  another;  that 
the  car  plaintiff  was  on  was  g<^og  at  a  rate 
of  from  9  to  20  miles  an  hour;  that  the  car 
coming  was  also  coming  at  a  very  rapid  rate; 
that,  immediately  after  they  struck,  plaintiff 
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■was  found  lying  on  her  right  side,  partly  on 
her  face,  In  the  beaten  roadway;  that  the  car 
she  was  oo  was  drtveu  off  the  springs;  the 
body  was  slightly  off  the  trucks,  and  a  por- 
tion of  the  springs  was  broken;  that  plain- 
tiff was  raised  to  her  feet,  and  then  walked, 
with  some  assistance,  to  a  store.  The  plain- 
tiff testifled  that  she  was  32  years  of  age, 
married,  with  one  child,  five  years  old;  that 
she  got  on  the  car.  and  took  the  front  seat; 
that  she  was  sitting  down,  with  her  liack  to- 
wards the  left  side  of  the  track;  that  the  col- 
lision happraed  without  any  warning;  that 
she  felt  the  jar,  and  felt  herself  leaving  the 
car;  that  the  next  thing  she  knew  she  was  in 
a  store;  that  she  was  numb  all  over,  with 
pains  in  her  leg  and  back;  that,  from  the 
store  where  she  went  Immediately  after  the 
collision,  she  went  to  her  home,  with  the  as- 
sistance of  her  brother-in-law;  that  she  had 
fallen  on  her  left  side,  felt  pain  after  the  ac- 
cident In  her  left  side,  along  down  towards 
the  back,  and  stlH  occasionally  feels  such 
pain;  that  she  Is  taking  medicines  now,  and 
has  felt  a  displacement  of  the  womb  as  a  re- 
sult of  the  accident,  and  has  been  treated  for 
tliat;  has  had  headaches  more  or  less  since 
the  accident,  and  that  the  womb  trouble  is 
continuous;  that  her  memory  Is  affected,  and 
that  she  cannot  sleep  well  since  the  accident; 
Is  nervous;  has  more  acute  pains  If  she 
stoops;  feels  stiff  in  the  mornings;  has  not 
been  able  to  do  heavy  household  work  since; 
that  before  the  accident  she  had  pood  health, 
and  did  all  the  household  work;  that  she  had 
been  treated  a  few  times  by  a  physician  be- 
fore the  accident, — once  for  miscarriage,  once 
in  childbirth,  and  once  for  a  boll;  that  since 
the  accident  she  has  been  Irregular  In  her 
monthly  periods;  that,  in  hope  of  recovery 
she  took  a  trip  to  California;  that  she  has 
pains  In  her  atidomen,  at  times  actUe,  at  other 
times  not;  that  she  weighed  105  pounds  at 
the  time  of  the  trial,  but  that  before  the  acci- 
dent her  weight  was  from  118  to  120  pounds; 
that  she  has  been  troul)Ied  with  bladder  dif- 
flciilties  since  the  accident,  and  constant  con- 
stipation. Other  witnesses  testifled  tliat  the 
collision  was  without  warning;  that  the  Jar 
was  severe  enough  to  throw  them  onto  the 
seats  In  front  of  them;  that,  directly  after 
It  occurred,  the  gripmen  were  quarreling  with 
one  another;  that  plaintiff  was  thrown  out, 
and  picked  up  In  a  dazed  condition.  Dr. 
Ladd,  plaintiff's  physician  before  and  after 
the  accident,  stated  that  he  had  treated  plain- 
tiff some  time  before  this  accident,  for  two 
or  three  days,  for  a  gatlierlug,  lu  the  nature 
of  a  boll,  in  her  parts;  that,  immediately  after 
the  accident,  he  found  plaintiff  nervous,  and 
unable  to  give  an  intelligible  at^couut  of  the 
accident  or  her  physical  condition;  he  found 
no  external  marks  of  any  injury  at  that  time; 
the  next  day  he  made  a  digital  examination, 
and  found  the  mouth  of  the  womb  lower  thau 
It  ought  to  be.  and  so  tender  that  he  could 
not  complete  the  examination;  tiiat  the  utei-us 
was  prolapsed,  and  that,  If  one  were  thrown 


from  the  front  seat  of  one  of  the  open  care 
on  the  railroad  in  question  upon  the  hard- 
beaten  streets,  striking  upon  the  left  Bide  and 
shoulder  and  bead,  such  a  jar  would  accoimt 
for  the  troubles  he  found;  that,  when  he  had 
treated  plaintiff  for  the  boil  spoken  of,  there 
was  DO  such  condition  existing  as  he  found 
after  this  accident;  that  be  found  the  womh 
was  tipped  backward  slightly,  and  to  the 
right  side,  and  that  the  result  of  the  trouble 
would  be  an  increased  tenderness,  a  dl8tnrl>- 
ance  of  the  menstrual  fnnctlous,  a  disturbance 
of  the  bladder  functions,  and  the  rectum ;  that 
he  had  tried  to  restore  the  aterus  to  its  posi- 
tion; that  there  had  been  some  Impiovmicnt 
by  the  use  of  pessaries;  that  plaintiff  had 
sustained  a  Dervons  shock;  that  she  has  lost 
weight;  and  that  there  Is  a  difference  In  her 
color  since  the  accident;  and  that  she  la  still 
suffering  from  the  effects  of  the  nervous  shock. 

When  plaintiff  rested,  a  motion  for  nonsuit 
was  made,  based  principally  upon  the  ground 
that,  If  the  evidence  Introduced  tended  to 
show  negligence  on  the  part  of  the  defend- 
ants, it  was  a  negUgence  wholly  different  trotn 
that  charged,  to  wit,  negligence  In  not  switch- 
ing "each  of  said  cars,"  and  hence  there  was 
a  fatal  variance  between  the  allegations  of 
the  complaint  and  the  proof  Introduced  on  the 
trial.  This  motion  was  correctly  overruled, 
t>ecause,  although  the  complaint  was  defect- 
ive, the  sul)Btantial  issue  of  whether  there 
was  negligence  on  the  part  of  the  defendants 
in  and  about  the  coltision  itself  was  presented 
by  the  defendants'  answer,  and  the  case  was 
tried  with  relation  to  such  issue.  Thus,  the 
very  facts  which  the  plaintiff  failed  to  proper- 
ly state  were  supplied  by  the  averments  of 
the  answer,  and  so  the  defect  was  cureti. 
Hershfleld  v.  Aiken,  3  Mont.  442;  Murphy  v. 
Phelps.  12  Mont.  531,  31  Pac.  Pom.  Code 
Rem.  i  579;  Bliss,  Code  PI.  S  437. 

3.  The  appellants  complain  of  that  portion 
italicized  by  us  of  Instruction  3  of  the  court: 
'*Among  other  (hingi,  the  company  it  bovnd  to 
exercise  the  utmost  degree  of  precaution  and  eare 
in  every  respect  (such  as  prudent  men  would  gm- 
ploy  under  similar  cireumstanees)  in  proriding 
for  ihe  safety  and  safe  transportation  of  their 
passengers  while  on  their  ears;  and  for  any  neg- 
lect in  this  respect,  however  slight,  either  of  it- 
self or  is  servants  acting  in  their  line  of  dittg, 
if  such  neglect  result  in  any  injury  to  the  paster.' 
ger,  the  railway  company  is  liable  to  compensate 
such  passenger  in  damages.  And  If  the  servant  of 
the  company  personally  contributed,  by  his 
own  neglect,  to  the  Injury,  not  only  is  the 
company  liable,  but  also  the  servant  contrtiv- 
utlng  is  liable  as  well.  As  the  railway  owes 
to  the  passenger  this  duty  of  safely  carrying 
her,  she  has  therefore  the  right  to  depend 
on  tlie  company's  performing  this  duty;  and. 
while  ordinary  care  Is  required  of  the  passen- 
ger to  avoid  Injur3%  yet  this  usually  consists 
In  the  [Misflenger  resigning  herself  to  the  care 
of  the  railway,  obeying  all  the  latter's  rea- 
sonable regulations,  and  avoiding  voluntary 
action  causing  an  onnec^sary  exposure  to 
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danger."  The  gnnind  of  the  objection  te 
that  It  does  not  conflne  the  Jury  to  a  consid- 
eration of  the  grounds  of  negligence,  alleged 
In  the  complaint.  But  the  inatrucckin  was 
correct,  wltliln  the  limits  of  the  Issues,  and 
should  be  considered  with  relation  to  the  tes- 
timony and  the  issues  made  by  the  plead- 
ings, showing  that  the  odUalon  was  the 
cause  of  the  injury  r^erred  to.  and  that  the 
coUlBion  was  brought  about  by  the  negli- 
gence of  defendants,-  both  in  failure  on  the 
part  of  the  gripmen  to  use  the  switches  to 
enable  the  ears  to  pass  one  another,  and,  too 
obviously,  by  not  stopping  their  cars  In  time 
to  avMt  the  Mime.  Bank  t.  MurdodE,  62  Mo. 
70;  Frederick  t.  Klnser,  IT  Neb.  866,  22  M. 

770;  Thomp.  Trials.  2308. 
1  4.  The  court  charged,  among  other  things, 
as  fbllows:  "As  to  the  testimony  of  defend- 
ant's conductor,  tliat  plalntUf  tokl  him  (when 
he  and  another  wore  helping  her  into  Orore's 
store)  that  she  would  not  have  bem  thrown 
off  the  car  if  she  had  not  been  standiiv  ui>. 
It  Is  for  yon  to  determine  from  all  the  evi- 
dence whether  she  did  so  state,  and  also  the 
further  Act  as  to  whether  slie  was  standing 
up  or  sitting  down  when  the  ctdlislim  took 
place.  In  determining  tliis,  yon  win  consider 
the  mannw  in  which  ttie  witness  told  it,  the 
reasonableness  cf  lils  story,  the  testimony  of 
oth«r  eyewitnesses  as  to  her  poiAtion,  and 
.the  manner  of  her  foil,  the  existence  for  any 
motive  tat  standing  tq),  and  all  other  evi- 
dence bearing  on  the  qoestlon.  And,  in  any 
event,  you  would  consider  plalntUTs  action 
jfrom  beginning  to  end  to  determine  whether 
•there  was  anything  in  her  conduct  other 
tbtfa  what  a  reasonably  prudent  person 
would  have  done  undw  similar  circnmstan- 
ces  of  danger  and  ocitmnent,  and  without 
which  she  would  not  have  been  Injured; 
and  if  yon  find  from  the  evidoiee  that,  un- 
der this  rule,  hw  conduct  was  not  objection- 
able, then,  if  othwwlse  ratltled,  she  may  re- 
cover in  tills  action."  Tlw  witnew  Bone- 
steele,  refnred  to  in  this  Iratructiw,  was 
called  by  the  plaintiff.  His  evidence  went 
principally  to  establish  the  fact  that,  at  the 
point  where  the  coUialon  occurred,  the  grip- 
men  could  see  one  another  600  feet  away  if 
both  cars  were  coming  at  the  same  rate  of 
speed.  He  assisted  plaintiff  to  walk  a  dis- 
tance of  about  20  feet,  to  the  store  whore  she 
was  cared  tm  after  the  accident  But  on 
cross-examination  he  said  that  while  plain- 
tiff was  walking  from  the  scene  of  the  «dU> 
fllon  over  to  the  store,  she  ttM  blm  "that  she 
would  not  have  be«i  hurt  if  she  had  not 
been  standing  up."  He  stated  that  he  had 
not  seen  plaintiff  standing  up  lilmseU ,  but 
that  plaintiff  made  tbe  statCTient  she  did  in 
response  to  a  question  by  tlie  witness  as  to 
wliere  she  was  hurt  Others  present  heard 
ber  make  no  such  statemmt  they  say.  We 
think  the  court  erred  in  particularising  the 
testimony  of  Bonesteele  as  it  did  in  the  in- 
struction. Such  a  practice  under  the  Code, 
Is  mischievous  In  Its  tendency,  and,  unless 


guarded  against  easily  leads  to  prejudicial 
error.  Jurors  are  very  ready  to  gi-asp  at  any 
Intimation  of  a  court  which  they  respect  to 
determine  them  In  giving  much  or  little 
weight  to  what  a  witness  may  bave  said.  A 
trial  Jndge  must  therefore  lie  very  careful  to 
avoid  any  expression  which  will  warrant  the 
jury  la  arguing  in  their  deliberations  that 
the  Judge  has  intimated  tliat  any  particular 
witness  Is  of  doubtful  credibility.  But 
whethor  the  plaintiff  stood  up  or  not  was  a 
substantive  ftict  to  be  determined,  and  was 
fairly  submitted,  without  any  comment  upon 
the  testimony  of  any  witness  upon  the  trial, 
nie  jury  were  expressly  told  that  they  were 
to  ascertain  that  material  fact  from  all  the 
evidence,  and  they  were  particularly  char- 
ged by  other  Instructions  that  If  they  found 
from  the  evidence  that  the  plaintiff,  at  the 
moment  of  the  collision,  was  standing  in  the 
car,  or  had  iteen  to  her  feet  and  was  not 
seated,  and  that  such  act  was  not  the  act  of 
an  ordinarily  cautious  person  under  the  same 
or  similar  clrcnmstiuices,  and  that  the  plain- 
tiff, by  such  act,  contributed  to  her  injury, 
then  tb^  should  return  a  verdict  for  the  de- 
fendants. Whether  the  plaintiff  had  ever 
stated  Just  after  tbe  cc^Uslon,  and  when  It 
apiwara  she  was  dazed  and  snff»ing  from  a 
violent  shock,  and  unable  to  give  a  clear  ac- 
count of  her  injuries  at  all.  that  she  would 
not  have  been  thrown  off  If  she  had  not  been 
standing  up,  was  immaterial,  except  as  It 
bore  upon  tbe  fSct  Itself  and  the  credibility^ 
of  the  witnesses  upon  the  point  Consider- 
ing tbe  whole  Instruction,  therefore,  we  do 
not  think  the  error  was  prejudicial. 

5.  The  appellants  complain  of  the  follow- 
ing instruction:  ''The  court  advises  you  that, 
when  a  collision  is  either  provoi  or  admit- 
ted, a  presumption  of  negligence  arises,  and 
ttiat  it  then  becomes  the  duty  of  the  com- 
pany to  show  that  In  and  about  the  collision 
It  and  its  servants  were  free  of  negllgmce, 
and  that  ordinary  human  foresight  could  not 
have  avoided  the  collision." 

The  first  ground  ctnnplained  of  Is  tliat  the 
Jury  were  not  confined  to  the  negligence  al- 
leged In  the  complaint  This  Is  answered  by 
our  views  already  expressed  upon  the  posi- 
tion of  appellante  after  they  had  Joined  is- 
sue upon  tlie  question  of  neglig^ce  In  the 
collision. 

The  next  objection  Is  that  it  does  not  state 
the  law,  either  abstractly  or  as  applied  to 
the  facto  in  this  case.  Ttils  instruction  must 
be  considered  as  but  a  part  of  tbe  whole 
diarge.  The  Jury  had  been  t<dd  tbat  If  the 
plaintiff  contributed  to  the  accident  by  her 
own  want  of  ordinary  car^  luid  that  but 
for  such  want  of  ordinary  care  on  her  part 
tbe  accident  would  not  have  happened,  she 
could  not  recover,  uid  tbat  if  she  was  stand- 
ing up  at  the  time  of  the  coUislon,  when 
an  ordinarily  cautious  person  would  not 
have  been  standing  up  under  similar  cir- 
cumstances, she  was  guilty  of  contributory 
negligence.   Now,  by  this  Instruction,  tbe 
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Snry,  It  they  ftvond  tbat  she  bad  not  cw- 
tributed  to  ber  Injury,  were  told  that  a  col- 
lision raised  a  presnmptlon  of  negUsence, 
and  threw  the  burden  upon  the  company  to 
Bbow  that  it  did  not  happen  by  reason  of 
any  fbllnre  on  Its  part  to  exercise  that  com- 
mon d^ree  of  care  and  diUgence  which  the 
law  imposes  on  carriers  of  passengers.  Oon- 
sideili^  these  instructions  together,  there 
was  no  error,  for  contributory  negl^ence 
was  injected  into  the  whole  charge.  The 
defendants  offered  no  proof  whatsoever  In 
excuse  of  the  collision.  It  occurred  in  broad 
dayUght,  at  a  p<rint  where  the  gripmen  of 
the  reqiective  cars  could  have  seen  one 
another  600  feet  or  more  before  the  collision 
occurred.  The  cars  were  traTellng  r^dly. 
No  warning  of  any  kind  was  given  to  the 
pasBMtgers;  yet  th«  cars  collided  with  sntti* 
dent  force  to  push  one  on  its  springs,  loosen 
Its  tmcka,  and  throw  people  forward  from 
their  seats.  Under  such  a  condition  of  facts, 
a  coUlalon  Is  prima  facie  evidence  of  negU- 
geoee;  and  unleM  it  has  appeared  that  the 
plalQUff  was  guilty  of  contributory  netf  1- 
genee  herself,  so  as  to  defeat  ha  recovery, 
it  devolved  upon  defendants  to  show  that 
tbey  acted  with  that  high  degree  of  Skm 
and  caution  which  the  law  Imposes  upon 
4hem.  Railroad  Ca  v.  Alberton.  8S  Miss. 
242;  Graham  v.  Railway  Co.,  30  Minn.  81,- 
88  N.  W.  812;  MiUer  v.  Steamship  Co.,  118 
N.  T.  200,  23  N.  S.  462;  Furnish  v.  Railway 
Co.,  102  Mo.  438,  13  S.  W.  lOU;  Seybc^t  v. 
Kalhnad  Co.,  95  N.  T.  S02;  Walker  v.  Rail- 
way Co.,  63  Barb.  2e0;  Spellman  v.  Rapid 
Transit  Ca  (Neb.)  5B  N.  W.  270;  Smith  v. 
-BaUroad  Co.  (Minn.)  18  N.  W.  827;  Meier 
,.T.  BaUroad  Co.,  84  Pa.  St  225;  Boww  v. 
Bsilroad  Co.,  18  N.  T.  40& 
I  &  By  instmetkm  11,  the  court  charged  the 
jury  that  If  they  found  tba*  if  there  was 
any  negligence  on  the  part  of  the  defend- 
ants,  however  slight  It  may  have  been,  or 
that  by  the  exerelBe  of  ordinary  human  fore* 
sight  the  collision  could  have  been  avoided, 
then  the  defendant  was  liable.  This  we  be- 
lieve to  be  correct,  tor  Uie  whole  Instractloa 
rc3ates  to  the  colllelon. 

7.  iBStmctlon  14-  was  very  long.  It  chap- 
ged  the  Jury  that.  In  its  Uabillty  to  all  pas- 
vengers,  the  company  waa  held  responsible 
for  the  acta  of  its  servants  in  the  conduct 
of  its  business,  'whenever  such  acta  are  done 
by  the  servants  while  at  ^eir  posts  of  dutyt 
After  generally  stating  this  rule  of  law,  the 
Jury  were  told  that  If  they  found  tbat  the 
defendant,  or  either  or  both  of  the  gripmen, 
were  responsible  to  the  plolntlCt,  they  should 
then  proceed  to  consider  the  nature  of  the 
Injuiies.  l^ereupon  the  court  stated  sub- 
stantially the  contention  of  the  plaintiff, 
and  added  thoie  words:  *^he  defendant 
claims  as  to  the  injuries  that  the  womb 
displacement  and  trouble  previously  exist- 
ed, and  that  for  none  of  these  internal  in- 
juries or  aggravations  thereof  are  they  re- 
aponslhle."    The  appellants  object  to  this 


statement  of  the  defcsidanfs*  dalms  as  In- 
sttfflclent  It  was  Incomplete,  but  the  conn 
was  not  asked  to  state  In  further  detail  all 
of  the  various  claims  of  the  defendant.  A 
party  cannot,  by  merely  excepting  to  a 
charge,  make  it  the  foundation  for  an  as- 
signment of  error  that  it  is  indefinite  or  in- 
complete.  Thomp.  Trials,  |  2341. 

The  def«idants  also  object  to  a  portion  of 
the  fourteenth  Instructlmi.  because  the  Jury 
were  not  property  Instructed  that  the  amount 
of  damages  recoverable  tn  case  the  plaintiff 
suffered  from  an  inflammation  of  the  ntens 
already  displaced  would  not  be  as  great  as 
If  the  displacement  occurred  the  coUislon 
and  the  Inflammation  was  but  incidental  to 
such  displacement  But,  without  Incorporat- 
ing the  inBtmctloii  into  this  oidnlon,  we 
think  the  Jnry  were  fairly  told  that,  If  the 
displacement  previously  ulsted,  tba  plain- 
tiff could  not  recover  as  much  as  if  it  had 
occurred  at  the  time  of  the  coUlBim. 

The  Instruction  Is  a  proper  subject  of  criti- 
cism by  its  needless  length  and  seeming 
obscurity,  and  the  number  of  different 
branches  of  the  cose  that  It  embmcea;  but* 
when  sifted  out,  it  Is  not  incorrect. 

8.  Objection  la  made  to  the  fifteenth  iu- 
structlCHi.  By  this  the  Jury  were  told  that 
**our  statute  allows  a  married  woman  to  sue 
In  ber  own  name,  and  to  recover  damages 
for  personal  injuries  to  herself.  These  dam- 
ages are  In  their  very  nature  somewhat  un- 
certain of  estimate,  but  the  law  imposes  upon 
the  Jury  the  duties  of  endeavoring  to  fairly 
and  truly  determine  what  amount  of  mon^ 
would  compeosflte  the  injured  person.  In  de- 
termining this  latter  qnestlon,you  are  advised 
that  plaintiff  may  recover  for  aU  pain  and 
suffering  which  she  has  sustained,  or  In  any 
reasonable  probability  will  hereaftu*  sustain, 
in  consequeDce  of  the  injury,  whedier  physi- 
cal or  nervous,  resulting  from  the  acddort 
Itself.  Included  in  Als  Iti  her  loss  of  health, 
suffering  nervous  shock  or  prcstratkm.  any 
Impairment  of  her  capacl^  as  a  previously 
healthy  woman,  If  she  were  snch,  to  earn 
money.'* 

It  is  urged  that  plaintiff  only  Claimed  for 
permanent  injtiri^  to  her  womb.  The  com- 
plaint Is  Bomewhht  indefinite  In  Its  averment 
of  the  permanent  injuries^  exe^  in  ration 
to  the  uterine-  troubles;  but,  omlttinjg  the 
clause  relating  to  plaintiff's  capacity  to  earn 
money,  the  Jury  were  simply  directed  to  con- 
sider those  elements  of  damage,  present  and 
prospective,  which  would  naturally  flow  from 
such  Injuries  as  Edatntlff  dalmed  she  recdv- 
ed.  Theee  elements  too^  entered  Into  the 
proofs  on  the  trial  under  the  general  charge 
of  the  comidalnt  that  plaintiff,  ever  since  the 
accident,  has  suffered  from  nervous  prostra- 
tion, loss  of  flesh,  etc.  Sedg.  Dam.  |  482. 
Nor  was  there  error  in  the  court's  assuming, 
UDder  the  tentlmony  In  this  case,  that  plain- 
tiff Buffered  some  pain  and  Injury  as  a  result 
of  the  accident,  for  there  was  no  evidence  to 
deny  that  she  did  so  suffer.  Indeed,  the  case 


Digitized  by  Google 


Mont) 


HAMILTON"  V.  QBBAT  FALLS  ST.  RT.  CO. 


865 


was  tried  upoa  the  theory  tbat,  althoagh  she 
Buffered,  yet  sbe  coDtrlbuted  by  her  own  act 
to  her  suffering,  and  that  ahe  did  not  suffer 
greatly,  and  was  not  permanently  injured. 

Appellants  also  Insist  that  plaintiff  could 
not  recoyer  for  loss  or  Impairment  of  the  ca- 
pacity to  earn  m<mey.  Whfle  it  would  seem, 
under  the  laws  of  this  state,  that  a  married 
woman  may  sue  for  Impairment  of  capacity 
to  earn  money,  we  need  not  discuss  that  qnes- 
tlrai,  for  oar  Tlews  upon  the  dsuutges  them- 
B^yes  render  it  nnnecessary. 

9.  The  court  charged  by  the  sixteenth  In- 
stmctkm  that,  In  estimating  damages,  they 
might  c<HiBlder  all  the  Tarlous  complaints  of 
the  plaintiff,  such  as  headadies,  loss  of  flesh 
and  milzltB,  etc..  It  any,  that  she  recelTed, 
and  after  considmtioB  of  it  all,  "having  in 
view  the  previona  consequence  to  her  from 
the  time  of  the  injuries  down  to  the  present 
time,  as  well  as  such  consequences  as  are 
reasonably  likely  to  ensue  In  the  future,  the 
Jury  will  award  to  her  such  sum  or  sums  as 
In  Uieir  o|dnion  wUl  ftilrly  compensate  her 
for  all  of  these  Items  of  damage,  not  exceed- 
ing, however,  the  sum  of  twenty-flre  thou- 
sand dollars,  the  amonnt  claimed  by  plaintiff 
in  her  complaint.*'  The  objection  is  that  the 
Instruction  directed  the  Jury  to  find  damages 
for  all  these  Items  enumerated.  But  this  ob- 
jection Is  not  sound,  for  the  InstmctlDn  be- 
gins by  Bdrlsiag  the  Jury  that  "In  endeavor- 
Ing  to  arrive  at  the  amount  of  compensation, 
If  any,  •  •  •  tbey  wUl  take  Into  consid- 
eration all  testimony  as  to  the  nature  of  the 
injuries,  if  any,"  etc. 

Id.  Objections  are  ^so  made  to  the  refusal 
of  the  court  to  give  a  number  of  Instructions. 
Some  ct  these  stated  to  the  Jury  very  clear- 
ly that  the  plaintiff  could  not  recover  for 
permanent  misplacement  of  the  womb  unless 
they  found  that  such  mlsplaeement  was  oc- 
casioned by  the  shock  received,  and  was  in- 
curable. But  the  court,  throughout  its  lu- 
etmcttons,  as  said  beforB,  proceeded  npcm  the 
theory  that  plaintiff  could  only  recover  for 
such  injuries  as  were  received  by  the  col- 
lision, and  we  think  snfflclently  covered  the 
point  that  uuiees  they  found  that  the  uterus 
was  Injured  at  the  time,  or  that  a  displacement 
already  existing  was  made  worse,  plaintiff 
cnuld  not  recover  at  all  for  utetine  troubles. 

11.  The  court  refused  to  charge  directiy 
that  the  burden  of  proof  waa  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  evidence 
the  nature  and  extent  of  her  injuries.  If  she 
received  any,  and,  until  she  did  so.  was  not 
entitled  to  recover.  This  was  error,  unlcsa 
cured  by  other  instructions  substantially  cov- 
ering the  point;  but  the  plaintiff  was  required 
to  and  assumed  to  prove  her  damages,  and  the 
jury  were  charged  that  she  could  only  recover 
for  such  as  she  did  prove.  Moreover,  the  fact 
that  she  was  injured  was  indisputable  and  un- 
disputed, and,  as  what  we  sliall  have  to  say 
concerning  the  extent  of  the  plaintiff's  inju- 
ries will  be  based  upon  uncontradicted  testi- 
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mony,  we  do  not  believe  this  error  should 
work  a  reversal  of  the  case. 

12.  Several  instructions  were  refused  bear- 
ing upon  the  subject  of  the  plaintlfTs  contrib- 
utory negligence,  but,  asthatquestlon was  fair- 
ly submitted,  we  see  no  error  in  refusing  the 
Instructions  offered. 

13.  By  Instruction  22,  the  defendants  asked 
the  court  to  charge  the  jury  that  they  might 
render  a  general  or  a  special  verdict,  under 
section  275,  Code  Civ.  Froc.  (Comp.  Laws 
1887).  We  are  not  cited  to  any  authorities 
to  the  effect  that  the  court  ought  to  so  charge. 
If  requested,  under  our  statutes.  The  stat- 
ute seems  to  be  directory.  It  has  not  been 
the  usual  practice  to  so  charge  juries  in  or- 
dinary damage  suits,  and  we  see  no  error  in 
the  refusal  of  the  court  to  do  so  In  this  suit 

There  are  several  other  errors  alleged,  but 
they  are  of  minor  Importance,  and  we  do  not 
deem  It  necessary  to  treat  them. 

14.  The  principal  difficulty  in  this  suit  Is 
to  fairly  determine  the  question  of  damages. 
When  the  evidence  was  closed,  by  the  failure 
of  the  defendants  to  attempt  to  explain  the 
collision.  In  the  light  of  the  evidence  of  the 
plaintiff,  the  defendant  company  practically 
confessed  negligence.  The  plaintiff  unless 
^e  was  guilty  of  contributory  negligence,  un- 
der the  evidence,  was  therefore  entitled  to  re- 
cover. Indeed,  her  case  was  very  strong  in 
her  right  to  some  damages;  but  the  charge 
of  tlie  court  was  not  as  clear  as  it  should  have 
been  In  Its  directions  to  the  jury  how  to  con- 
sider the  various  elements  of  damage  upon 
which  she  relied,  and  to  what  extent  a  re- 
coveiy  might  be  had.  "We  deduce  from  the 
testimony  of  all  the  physicians  that  plaintiff 
was  severely  shocked,  but  that  the  nervousness 
brought  about  by  the  shock  Is  curable  by  rest 
and  quiet  and  other  proper  treatment.  We 
further  deduce  from  the  testimony  of  the  phy- 
sicians,, including  that  of  Dr.  Ladd,  who  at- 
tended the  plaintiff,  that  her  uterine  and  oth- 
er difficulties  were  painful,  and  were  to  a 
great  extent  brought  on  by  the  accident,  but 
that  they  are  considerably  less  troublesome 
now  than  Just  after  the  accident,  and  that, 
with  care  and  proper  treatment,  they  are 
probably  curable,  and  that  the  other  internal 
troubles  will  be  relieved  when  the  uterine 
misplacement  is  cured.  At  the  time  of  the 
trtel,  the  uterus  was  very  slightly  to  the 
right  of  where  It  ought  to  be,  and  just  tipped, 
and  the  prolapsus  was  very  slight. 

These  deductions  naturally  lead  us  to  a 
consideration  of  appellants'  earnest  contention 
that  the  damages  are  excessive.  Exemplary 
damages  were  not  asked  or  contemplated  by 
plaintiff.  When,  therefore,  we  consider  the 
amount  awarded  with  reference  to  the  actual 
injuries  sustained  and  the  pain  the  plaintiff 
suiffered,  we  are  constrained  to  hold  that  the 
amount  found  was  unwarranted  by  the  evi- 
dence, and  must  hare  been  based  In  large 
part  upon  the  idea  of  the  punishment  of  the 
defendant  company  for  its  negligence  In  the 
collision,  as  well  as  compensation  to  plaintiff. 
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We  bave  besltated  for  some  time  In  deter- 
mining whether  the  case  ought  not  to  be  re- 
versed by  reason  ot  the  aereral  Imperfections 
and  obscnrltleB  In  the  instructlois  heretofore 
alluded  to;  but,  after  close  examination,  we 
do  not  find  the  distractions  Inaccurate  or  mis- 
leading, or  prejudicial  upon  the  material  mat- 
ters; while  there  can  be  no  doubt  whatever, 
after  reading  the  evidence,  that  plaintltC  was 
quite  seriously  Injured,  and  that  the  evidence 
'warranted  a  verdict  for  certain  Injuries, 
namely,  the  shock,  pain,  and  uterine  troubles. 
It  was  decided  In  Kennon  v.  Gilmer,  5  Mont. 
273,  5  Pac.  847,  that  courts  are  reluctant  to 
interfere  with  the  verdicts  of  juries  on  the 
ground  of  excessive  damages,  but  that,  where 
It  is  apparent  that  the  feelings  ot  passion  and 
prejudice  have  entered  Into  and  Influenced 
the  decision  of  a  jury,  it  Is  the  duty  of  the 
court  to  apply  a  proper  corrective  to  any  un- 
warranted findings.  And,  again,  as  was  said 
In  Kennon  v.  Gilmer:  "The  evidence  does 
not  support  this  verdict.  We  cannot  say  that 
there  la  no  evidence  to  support  a  verdict  for 
such  an  amount  as  the  plaintiff  ought  to  re- 
cover, and  this  verdict  and  the  Judgment 
ought  to  be  reduced  to  that  amount." 

The  Judgment  Is  hereby  reduced  to  the  sum 
at  $7,1500.  It  Is  therefOTe  ordered  and  ad- 
judged that  the  order  of  the  court  below 
overruling  the  motion  for  a  new  trial  herrfn 
be  reversed,  and  that  a  new  trial  be  granted, 
unless  the  said  respondent  shall,  within  30 
days  after  the  filing  of  the  remittitur  from 
this  court  In  the  court  below,  consent  to  re- 
lease all  but  $7,500  of  such  verdict,  said  sum 
of  $7,500  and  costs  to  bear  legal  Interest  from 
wlglnal  date  of  Judgment;  that  if  such  con- 
sent. In  writing,  be  filed  as  above  required, 
then  respondent  shall  recover  costs  of  this  ap- 
j)eal,  and  such  motion  shall  be  overruled,  and 
said  new  trial  shall  be  dented;  and  that  the 
court  below  shall  make  such  orders  as  shall 
become  necessary  to  carry  out  the  directions 
of  this  court  Remanded. 

PBMBBRTON,  a  J.,  and  DB  WITT.  X, 
concnr. 


STATE  «z  reL  SUTHBRIiAND  v.  NTB, 

Connty  Auditor.    <No.  1,463.) 

(Sopreme  Court  of  Nevada.    Dec.  24,  1896.) 

COXSTITDTIOXAL    La.W  —  BtaTCTBS  —  EnAOTHBNT 

AND  Approval— EvjDENCB. 

1.  Act  March  6, 1893,  S  41,  provided  that  the 
expenses  of  maintaioiDg  an  armory  for  militia 
companies  should  be  xiaid  out  of  the  general 
fund  of  the  several  coanties  on  presentation  of 
the  auditor's  certificate  to  the  treasurer  that 
Buch  expenses  had  been  allowed  by  the  board 
of  county  commiflsioners.  Act  March  18,  1895, 
i  12.  expressly  repeals  this  flection  of  the  act 
of  1893,  and  mroviaes  (section  11)  that  all  claims 
for  such  expenses  shall  be  audited  by  the  board 
of  military  auditors,  and  paid  out  of  tho  general 
fund  in  the  state  treasury  upon  warrants  drawn 
therefor  by  the  state  comptroller.  Held,  that 
the  repealmg  act  of  1S95  is  valid,  though  it 


makes  no  appronriation  for  the  payment  of 
these  expenses  out  of  the  state  treasury  as  pro- 
vided for  in  section  11. 

2.  An  enrolled  bill,  eifirned  by  the  presiding 
officers  of  the  two  houses,  and  by  the  secretary 
of  the  senate  and  clerk  of  the  assembly,  is, 
when  approved  by  the  governor,  and  filed  in 
the  office  of  the  secretary  of  state,  conclnflive  ev- 
idence of  the  passage  of  the  act  as  enrolled. 

Application  by  J.  H.  Sutherland  for  a  writ 
of  mandate  to  compel  Henry  A.  Nye,  as  au- 
ditor of  Storey  county,  to  draw  his  warrant 
for  a  certain  claim  allowed  by  the  board  of 
county  commissioners.  Denied. 

J.  Poojade,  for  relator.  Langan  &  Knight, 
for  respondent. 

BOXNIFIELD,  J.  The  relator  applies  to 
this  court  for  a  writ  of  mandamus  to  require 
tbe  respondent  to  audit  and  allow  and  draw 
bis  warrant  therefor  upon  the  county  treas- 
urer of  Storey  county,  a  certain  claim,  allow- 
ed by  the  board  of  county  commissioners  of 
said  county.  In  faTor  ot  Ckmipauy  A,  first 
regiment,  Nevada  National  Guard,  In  the 
sum  of  $75  tor  the  rent  of  an  armory  for  said 
company  for  the  month  of  April.  1805.  Tbe 
application  is  made  upon  ftut  theory  and  con- 
tention that  section  41  of  an  act  entitled  "An 
act  relating  to  the  national  guard  and  en- 
rolled militia."  ai^roved  March  0,  1893,  Is  a 
valid  and  subsisting  part  of  aald  act  If  this 
theory  be  correct,  then  the  showing  made  by 
relator's  affidavit  la  snfflelent  under  tbe  pro- 
visions of  said  section  to  require  the  writ  to 
Issue.  Said  section  41  provided  that  tbe  ex- 
penses, within  a  apeclfled  limit,  of  procuring 
and  maintaining  an  armory  for  the  organized 
militia  companies,  Ahonld  be  paid  out  of  tbe 
general  fund  of  the  seveial  coontiea  In  which 
soch  organizations  are  maintained,  on  iwes- 
entatton  ot  the  anditor'a  certlOcate  to  tbe 
treasurer  that  such  expense  has  been  allow- 
ed by  the  board  of  county  commlsalonera. 
and  that  such  payments  should  be  allowed 
the  treasurer  in  his  settlement  witb  tbe  oomp- 
troUer  and  state  treasnra.  But  sectltai  11 
of  an  act  amendatory  of  and  supplementary 
to  the  above^titled  act  of  18B3,  approved 
Match  18,  1896.  provides  that  aU  dalnu  for 
such  ezpoisea  shall  be  audited  and  approved 
by  the  board  ot  military  andltras.  and  paid 
out  of  the  geneial  fund  in  the  state  treasury, 
upon  warrants  drawn  tlieretOr  by  the  state 
comptroller.  Section  12  of  the  act  ot  1886  In 
terms  repeals  said  section  41  of  tbe  act  ot 
1883.  Counsel  for  respondent  Interposes  a 
gmeral  demurrer  to  relator's  affidavit.  Coun- 
sel for  relator  argues,  in  effect,  that  the  act 
of  1806  is  unconstitutional,  because:  (1)  It 
repeals  said  section  41,  which  requires  these 
expenses  to  be  paid,  in  the  first  Instance,  out 
of  the  county  treasury,  and  makes  no  appro- 
priation for  their  payment  out  of  the  funds 
In  the  state  treasury,  as  provided  for  by  sec- 
tion 11  of  tbe  act,  and  thus  contravenes  sec- 
tion 1,  art.  12,  of  the  constitution,  which  pro- 
vides: "The  legislature  sliall  provide  by  law 
for  organising  and  disciplining  the  militia  of 
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this  Btate,  for  the  effectoal  encouragement  of 
volunteer  corps,  and  the  safe  keeping  of  the 
public  arms."  (2$  The  memoranda  made  by 
the  secretary  of  the  senate  and  clerk  of  the 
assembly  on  the  enrolled  act  do  not  show 
that  the  dUferent  steps  were  taken  by  the 
legislature  which  the  constitution  requires 
in  the  consideration  and  passage  of  hills. 

In  answer  to  the  first  of  the  above  grounds 
of  objection  It  may  l>e  simply  said  that  there 
Is  certainly  nothicig  In  the  constitution  to  pro- 
hibit the  legislature  from  taking  the  matter 
of  auditing  and  paying  these  claims  for  rent 
of  armories  ont  of  the  hands  of  said  county 
officers,  and  placing  the  same  in  the  hands 
of  the  board  of  military  auditors  and  the 
proper  state  officers.  The  legislature  having 
failed  to  make  the  necessary  appropriation 
for  the  payment  of  the  rent  of  armories,  the 
claimant  will  tiave  to  await  the  action  of  the 
legislative  department,  as  all  others  have  to 
do  who  have  claims  against  the  state  for  the 
payment  of  which  no  appropriation  lias  been 
made,  or  for  which  the  appropriation  has 
been  exhausted.  The  courts  are  powerless  to 
furnish  relief  In  such  cases,  however  much 
the  delay  In  payment  may  cause  Inconveni- 
ence or  work  a  hardship  to  the  claimants. 

The  second  ground  of  objection  is  equally 
untenable.  The  memoranda  referred  to  are 
immaterial.  TUey  are  not  evidence  of  the 
existence  or  nonexletence  of  any  matter  ma- 
terial to  be  considered  in  this  case.  The 
constitution  makes  the  signing  of  on  enrolled 
bill  "by  the  presiding  officers  of  the  two 
bouses  and  by  the  secretary  of  the  senate  and 
clerk  of  the  assembly"  conclusive  evidence 
of  its  pas»iige  by  the  legislature,  and,  when 
paKsed  and  approved  by  the  governor,  and 
filed  In  the  office  of  the  secretary  of  stute.  it 
constitutes  a  record  which  Is  conclusive  evi- 
dence of  the  passage  of  the  act  as  enrolled, 
and  In  accordance  with  the  rules  prescribed 
by  the  constitution  relating  to  legislative  pro- 
cedure. The  nilo  "that  in  testing  tl»e  valid- 
ity of  a  statute  the  courts  will  not  look  be- 
yond the  statute  roll,  solemnly  attested  in 
accordance  with  the  provisions  of  the  consti- 
tution," Is  well  settled  in  this  state  by  the 
following  cases:  State  v.  Swift,  10  Nev.  176; 
State  V.  tilenn,  18  Nev.  34, 1  Pac.  186.  In  de- 
termining that  said  section  41  lias  l>een  re- 
pealed, and  that  the  respondent  has  no  au- 
tliority  to  audit  the  claim  In  question,  or  to 
draw  his  warrant  therefor,  we  are  not  to  be 
andprstood  as  recognizing  that  that  section 
would  be  valid  if  it  had  not  been  repealed, 
fbr  It  Is  a  grave  question  whether  its  provi- 
sions do  not  conflict  with  two  plaiu  provisions 
of  the  constitution.  But.  as  It  iH  not  neces- 
sary to  pass  upcm  the  question  of  their  con- 
stitutionality in  this  cose,  we  do  not  do  so. 
We  arc  of  opinion  that  the  demurrer  to  the 
affidavit  must  tic  sustained,  and  the  writ  of 
mandate  prayed  fur  denied.   It  Is  so  ordered. 

BIGELOW,  O.  J.,  and  BELKXAP,  J.,  con- 
cur. 


BOEDER  V.  STEIN.    (So.  1,440.) 
(Supreme  Ck»nrt  of  Nevada.    Dec.  18.  18K^) 

IrRIGATIOS  — DlVBRSIOX  OF  Watbb  —  Xnjqmctiost 

— PLBADINO— APPROFRIATIOK — FlNDIKO?. 

1.  In  an  action  to  restrain  the  wrongful  di- 
version of  water,  and  for  damaeeB  for  past  di- 
verBion,  where  the  complaint  alleffes  plaintiff's 
prior  appropriation,  defendant's  dirersion,  and 
the  amount  of  damagen  thereby  occasioned,  and 
the  answer  consistB  simply  of  denials  and  an 
alloRatioa  of  appropriation  by  defendant,  a 
fiudiug  that  plaiutiirs  manner  of  using  the  wa- 
ter has  been  wastefal,  and  that  all  or  a  part  of 
his  damage  has  been  occasioned  thereby,  is 
with  ID  the  issues. 

2.  In  such  a  case,  where  it  appears  that 
the  plaintiff  made  the  first  appropriation,  by 
means  of  a  certain  ditch,  of  enough  water  to 
irrigate  125  acres  of  land,  and  that,  subject 
thereto,  the  defendant  has  made  an  appropria- 
tion, the  court  has  the  power  to  direct  tnat  the 
plaintiff  must  use  the  water  through  that  ditch, 
or  by  other  means  that  will  not  waste  more 
than  an  ordinary  ditch. 

3.  The  first  appropriator  is  only  entitled  to 
the  water  to  the  extent  that  he  has  use  for  it 
when  economically  and  reasonably  used.  When 
he  has  that  he  cannot  prevent  otbers  firom 
making  use  of  the  surplus. 

4.  After  others  have  acquired  rights  to  the 
use  of  the  water  of  a  stream,  the  first  appropri- 
ator for  irrigating  piirpoBes  cannot,  to  their  det- 
riment, change  the  method  by  which  he  oon- 
vrys  it  to  his  land,  so  as  to  increase  the  waste 
that  natur«lly  occurs  in  such  conveyance. 

r>.  Finding  of  fact  and  conclusions  of  law 
should  cover  the  issuoa  in  the  case,  and  be  made 
separate  from  the  opinion  of  the  judge. 

A.  A  verified  answer  should  not  deny  facts 
unquestionably   true.    Parties   doing   so  lay 
themselves  liable  to  the  penalties  of  the  crim- 
inal law. 
(Syllabus  by  Bigelow,  O.  J.) 

Api>eal  from  district  court,  Lincoln  county; 
G.  F.  Talbot,  Judge. 

Action  by  John  Boeder  against  Charles 
Stein.  Findings  for  defendant,  and  from  an 
order  refusing  a  new  trial,  plalntlfC  appeals. 
Affirmed. 

George  S.  Sawyer,  fw  appellant  T.  J.  Os- 
botnc,  for  respondeat. 

BIGELOW,  C.  3.  The  complaint  alleges 
prior  appropriation  of  the  water  of  a  certain 
stream  for  irrigation  purposes,  defendant's  di- 
version of  It,  and  that  plaintiff  has  been  dam- 
aged thereby  in  the  sum  of  $500.  The  an- 
sner  denies  the  appropriation  or  ilamage,  and 
alleges  that  defendant  has  appropriated  and 
is  entitled  to  use  enough  of  the  water  to  Ir- 
rigate 40  acres  of  land.  Tlio  court  found  that 
the  plaintiff  had,  through  the  Ferguson  ditch, 
made  the  first  appropriation  to  the  extent  of  Ir- 
rigating 12o  acres;  that  subsequent  thereto, 
and  In  IHIK).  the  defendant  had  appropriated 
enough  to  Irrigate  40  acres;  that  since  1800. 
and  during  the  time  the  defendant  hns  been 
using  the  water,  tlic  plaintiff  Ims  allowed  a 
larger  amoimt  than  that  diverted  by  defend- 
ant to  ran  to  wnste,  by  running  it  Into  a  large 
pond  or  lake,  from  which  he  usikI  It,  Instead 
of  running  It  directly  through  the  ditch  to  his 
land.  As  conclusions  of  law— appiireutl>-,  foe 
the  conclusions  of  fact,  of  law,  and  the  coutTb 
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oplnloa  ore  all  thrown  togetber,  ao  that  It  la 
difficult,  If  not  Impoeslble,  to  a^Muate  one 
from  the  other— the  court  found  that  the 
plaintitC  liad  the  flrat  right  to  enongh  of  the 
water  to  Irrigate  12S  acres,  "said  water  to  be 
conveyed  to  the  plaintiff's  land  throngb  the 
Ferguson  ditch,  or  by  other  ditches  or  means 
that  win  not  waste  mcffe  than  an  ordinary 
ditch.**  It  alao  fonnd  that  "plaintiff,  having 
failed  to  keep  his  ditch  In  repair,  or  to  pre- 
vent the  wata  from  spreading  over  defend- 
anf  a  meadow  and  nmning  Into  the  lake.  Is 
not  entitled  to  any  damagesi"  and  tha^  aub* 
Ject  to  plalntUTs  rights,  the  defendant  Is  enti- 
tled to  enough  wat«  to  Irrigate  40  acres.  No 
decree  haa  been  entered,  and  the  appeal  la 
from  an  order  refoslng  the  plaintiff  a  new 
trial. 

The  appellant  claims  that  the  findings  are 
not  within  the  iBsnes  made  }ry  the  pleadings; 
but  BB  there  has  been  no  oral  argument,  and 
In  his  brief  he  has  not  specified  the  partkmlai 
finding  or  findings  to  which  he  objects.  It  la 
not  easj  to  detmmlne  to  Just  what  he  refers, 
Imt  probabtr  It  Is  to  the  finding  that  he  has 
wasted  the  water,  and  to  the  direction  that  be 
moat  thaeafter  uae  It  In  a  particular  manutf, 
as  there  can  be  no  possible  question  of  the  per^ 
tlnoicy  of  the  other  But  although 

there  la  notUng  aald  In  the  pleadings  upon 
this  matter,  It  seems  to  ua  that  the  question 
aa  to  the  waste  of  the  water,  both  past  and 
future,  was  clearly  In  the  case.  In  llie  first 
place,  the  complaint  alleges  f560  damages, 
and  the  plaintiff  testified  to  more  than  that 
amount  <tf  loss  to  his  crops  caused  by  the 
want  of  water.  But  if  he  had  permitted  a 
portkm  of  the  water  that  did  come  to  him  to 
ran  to  waste,  he  could  not  ItM  defodant  re- 
sponsible  for  the  damage  thereby  occasioned. 
The  dtfendant  Is  only  responsible  the  dam- 
age occasioned  by  his  own  acts.  The  defend- 
ant denied  that  his  acts  bad  caused  the  plain- 
tiff any  damage  whatever,  and  in  sqpport  of 
that  denial  it  waa  i«oper  for  him  to  show,  if 
he  could,  that  a  pwtloa  or  all  of  the  plainturs 
loss  was  the  result  of  his  own  uneconomical 
use  of  the  water,  and  consequently  It  was 
proper  for  the  court  to  find  whether  snch  was 
the  esse.  The  learned  trial  judge  seems  to 
have  been  of  the  (pinion  that.  If  the  plato- 
tiff  wasted  aa  much  water  aa  the  defendant 
had  diverted,  that  would  be  a  complete  an- 
swer to  the  plaintlflTs  claim  for  damages. 
While  we  cannot  agree  with  that  view,  and 
are  of  the  opinion  that  If  defendant's  acta 
bad  caused  the  plaintiff  damage  In  addition  to 
that  occasioned  by  his  own  negligence,  the 
defendant  would  be  responsible  for  tbat  part, 
BtUl  the  finding,  so  far  aa  It  goes,  la  within  the 
Issues.  It  covers  at  least  the  loss  upon  40 
acres  of  the  plaintiff's  land,  as  the  finding  la 
that  def»idant  Irrigated  tbat  amount,  and  that 
plaintiff  wasted  more  than  the  amount  of  wa- 
ter Hsed  by  defendant,  and  It  may  have  been 
Intended  to  cover  all  of  plaintiff's  loss.  Possi- 
bly the  appellant's  counsel  Is  cut  the  belief  that 
the  plaintiff,  having  made  the  first  appropria- 


tion. Is  oitltled  to  have  the  water  come  dfiwn 
to  him  to  the  extent  of  hts  appropriation, 
whetlier  be  has  use  lav  It  or  not  If  so,  be 
Is  mistaken.  Water  is  too  precious  in  this  arid 
<fllmate  to  permit  Its  being  unnecessarily 
wasted.  The  findings  do  not  show  how  much 
water  there  Is  in  the  stream  altogether,  or 
whether  there  Is  more  than  enough  to  izrigato 
the  plalntilTa  126  acres.  If  there  Is  not,  thai, 
when  he  la  Irrigating  that  amount,  lie  is  entl- 
tied  to  the  use  of  It  aU.  Tbe  aame  Is  the  esse 
when  he  is  Irrigating  less  than  iSR  acres,  if 
he  needs  It  aU  for  what  he  does  Irrigate.  But, 
whatever  he  may  be  irrigating,  he  is  only  en- 
titled to  the  amount  he  needs,  economically 
and  reasonably  used,  and  when  he  has  that, 
he  cannot  prevent  otiiers  from  using  the  Alii'- 
pins.  BuTOWs  T.  Fox,  98  OaL  63,  S2  Pa& 
811;  Mining  Oa  t.  Hanooffk,  101  GaL  42,  31 
Pac.  112,  and  SB  Pac.  8S4.  Nor  do  we  think 
that  there  was  any  error  in  requiring  the 
plaintiff  to  use  the  water  In  a  partlcalar  maa* 
ner  hereafter.  The  evidence  shows  tbat  the 
original  method  of  the  plahitlfrs  use  during 
the  Irrigating  season  was  through  the  Fwgo- 
aaa  ditch,  and  that  this  is  the  most  dbeet  and 
economical  method  of  cmveying  it  to  the  land 
during  that  time.  (During  the  wlntw  time 
the  plaintiff  rum  tiie  water  into  the  late, 
which  he  uaea  as  a  reservoir.  This  use  Is 
not  In  questioa  hereO  Bunnlng  it  tiiron^ 
the  ditch  amtinned  to  be  the  prindpal  nffifbod 
of  natng  it  np  to  1890,  when  defendant  mads 
his  approprlatloa.  Since  then  the  system  has 
beoD  changed,  so  that  the  principal  method  is 
first  to  torn  it  into  the  lake,  and  then  ose  it 
from  thence,  and  this  Is  what  the  court  finds 
haa  caused  the  unneceasazy  waste;  As  already 
remarked,  water  Is  too  predoos  to  permit  Its 
being  wasted.  Conveying  It  through  a  ditch, 
even,  will  always  cause  some  loss,  and  If  the 
distance  Is  great,  or  the  soil  loose  or  poroos. 
the  loss  will  be  considerable.  This,  within 
any  reasonable  eq;iens^  is  goierally  unavoid- 
able. Bat,  bowev«  thla  may  be,  if  the  appro- 
priation has  beoi  made  before  others  acqidrs 
rights  In  the  stream,  after  that  no  change  can 
be  made  to  their  detriment  The  first  ap- 
propilator  must  continue  to  uae  It  tn  at  least 
as  economical  a  manner  as  before,  and  cannot 
change  the  method  of  use  so  ss  to  materially 
Increase  the  waste.  Such  a  change  may  ba 
forbidden,  and  partlea  "may  be  compelled  to 
keep  thehr  flumes  and  ditohes  In  good  repair 
so  as  to  prevent  any  unnecessary  waste." 
Barrows  v.  For*  sn^a.  This  is  all  ttiat  has 
been  done  here. 

There  are  two  matters  of  practice  Involnd 
In  this  case  to  which  we  desire  to  call  the 
attention  of  the  district  courte  and  of  the  pro- 
fession. The  first  Is  the  failure  to  make  dis- 
tinct findings  of  fact  and  conclusions  of  law, 
separate  from  the  opinion  of  the  judge  as  to 
what  the  decision  should  be  upon  those  facts. 
The  writer  of  this  opinion  confesses  that  such 
was  very  largely  his  own  custom  when  up- 
on the  district  bench,  and  that  he  then  aaw  no 
objectimi  to  it,  bat  caqjieilaice  in  the  apEvt 
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late  court  lias  demonstrated  that  serious  ob- 
jections do  exist.  It  not  only  adds  considera- 
bly to  tbe  labor  of  examiniog  cases  upon  ap- 
peal, which  may  be  deemed  a  minor  coosldera- 
tioD,  but  it  increases  the  liability  that  the 
facts  will  not  be  correctly  uuderatood,  and 
hence  result  in  a  miscarriage  of  Justice.  The 
trial  Ji^e  usually  decides  upon  some  one 
ptdnt  which  he  considers  cantrolling,  and  this 
point  Is  the  only  one  that  will  generally  be 
MUy  covered  in  an  opinion.  Then,  if  the  ap- 
pellate court  taltes  a  dlCTerent  Tlew  of  that 
point,  as  to  the  other  facts  the  court  is  left 
entirely  in  the  dark,  or  it  must  pick  them  out 
from  the  evidence,  which  can  never  be  as 
well  understood  as  when  beard  In  court,  as 
given  and  illustrated  by  the  witnesses.  The 
findings  should  cover  all  the  Issues  in  the 
case,  and  should  be  quite  separate  from  the 
c^inlon.  We  do  not  say  this  to  discourage 
the  writing  of  opinions,  as  we  often  find  them 
of  great  assistance,  and  It  is  always  satis- 
factory to  know  Just  what  view  was  taken 
of  the  case  by  the  trial  court  The  other  is 
a  feature  that  we  think  deserves  particular 
censure  from  the  courts,— the  broad  and  nn- 
qualifled  denial  In  the  answer  that  the  plain- 
tiff and  his  grantors  had  been  the  owners  or 
in  iwBsesslon  of  the  lands  described  in  the 
complaint,  or  had  appropriated  any  part  of  the 
water  in  controversy.  It  seems  to  have  been 
admitted  upon  the  trial  that  he  did  own  the 
land,  and  had  been  in  the  possessloa  thereof 
for  many  years,  and  it  was  proven  beyond 
question  that  he  Iiad  appn^rlated  a  large  por- 
tion, If  not  all,  of  the  water.  The  fact  that 
the  answer  was  made  upon  information  and 
belief  does  not  help  the  matter  any,  for  the 
evidence  shows  that  the  defendant  must  have 
known  all  about  It,  and  could  have  had  no 
such  information  or  belief.  If  the  attorney 
knew  of  the  facts,  he  is  even  more  culpable 
than  the  client,  for  drawing  and  permitting 
blm  to  swear  to  such  an  answer.  The  reason 
for  providing  for  verified  pleadings  is  that  facts 
that  are  true  shall  be  admitted,  and  thereby 
the  parties  saved  the  expense  of  proving  them, 
and  the  court  and  all  connected  with  the  case 
the  loss  of  time  occasioned  by  Its  belug  done, 
fiuch  practice  as  this,  although  unfortunately 
too  common,  is  utterly  subversive  of  the  prin- 
ciples of  the  reformed  procedure,  and  really 
subjects  the  parties  to  the  penalties  of  the 
criminal  law.  The  defense  here  could  have 
been  as  well  made  under  a  truthful  answer  as 
imder  one  so  largely  false.  Tb»  order  appeal- 
ed from  Is  afilrmed. 

BONNIFIELD  and  BELKNAP,  JJ.,  concur. 


STATE  ex  rel.  IDLBMAN,  Attorney  General, 
T.  BANNON. 
(Supreme  Court  of  Oregon.    Deo.  23,  1895.) 
DiSBABMBNT  Fboceki>inos  —  Complaint  — SuFFi- 

CIEMCT. 

Under  Ulirs  Ann.  Laws,  {  1047,  antboi^ 
Ising  the  supreme  court  to  remove  w  suspend 


an  attorney  on  bis  being  convicted  of  any  fel- 
ony, or  of  a  misdemeanor  involving  moral  tur- 
pitude, an  information  for  the  removal  of  such 
attorney  which  simply  charges  that  he  has 
been  convicted  of  a  miBdemeanor,  but  does  not 
allege  that  any  moral  turpitude  was  involved  in 
the  acta  conBtituting  such  crime,  is  insufficient. 

Original  information  In  the  supreme  court 
by  the  state  of  Oregon*  on  the  relation  of  C. 
M.  Idlonaa,  attMoc^  general,  to  disbar  P.  J. 
Bannon,  an  attorney  at  law.  Defendant  de- 
murs to  the  Inf (wmatlfHi.  Demurrer  sustali^ 
ed. 

a  M.  Idlanan,  for  rdator.  B.  F.  Dowell 
and  P.  J.  Bannon.  for  defendant 

PER  CURIAM.  This  Is  a  proceeding  to 
disbar  an  attorney.  Instituted  by  the  state 
upon  the  relation  of  the  attorney  genual. 
The  lotformation  states,  In  substance,  that 
P.  J.  Bannon,  an  attorney  of  this  court,  was 
Indicted,  tried,  and  ccmvlcted  In  the  district 
court  of  the  United  States  for  the  district  of 
Oregon  of  the  crime  of  conspiracy,  la  con- 
federating and  combining  with  others  to 
commit  an  offMise  against  the  United  States 
by  unlawfully  aiding  and  abetting  the  land- 
ing In  the  United  States  of  Chinese  laborers 
not  lawfully  entitled  to  enter  therein.  The 
defendant,  upon  being  cited  to  appear,  de- 
murred to  the  Information  tot  the  reason 
that  It  did  not  state  that  the  crime  of  which 
he  was  convicted  was  a  felony  or  misde- 
meanor Involving  moral  turpitude.  The  stat- 
ute authorizes  this  court  to  remove  or  sus- 
pend an  attorney  upon  bis  being  convicted  of 
any  fel<my,  or  of  a  misdemeanor  involving 
mtnal  turpitude.  Hill's  Ann.  Laws,  Or.  S 
1047.  The  information  charges  the  def»id- 
ant  with  having  been  convicted  of  a  misde- 
meanor, but  does  not  state  that  any  moral 
turpitude  was  Involved  In  the  unlawful 
agreement,  or  in  any  act  of  the  conspirators 
resulting  therefrom.  It  is  not  every  misde- 
meanor that  authorises  the  suspension  or  re- 
moval of  an  attorney,  but  those  only  that  in- 
volve moral  turpitude.  This  Is  a  material 
averment  In  pleading  the  conviction  of  a 
misdemeanor,  without  which  the  informa- 
tion falls  to  state  a  cause  sufficient  to  give 
this  court  Jurisdiction,  and  hence  the  demur- 
rer must  be  sustained. 


W.  P.  NOBLE  MERCANTILE  CO.  (PAR- 
SONS. Intervener)  v.  MT.  PLEASANT  EQ- 
UITABLE CO-OPERATIVE  INST,  et  al. 
(Supreme  Court  of  Utah.    Dec.  31,  1894.) 

IrBOLVSNT  CoaPOBATIOX— FEirSBIHCB  or  DlBBCT- 

OBS  —  Absioxmbnt  —  Pbaddolbkt 
n  Fact— Validity. 

1.  Directors  who  are  general  creditors  of 
an  insolvent  corporation  eaonot,  by  deed  of  as- 
signment, prefer  themselves  over  other  credit- 
ors. 

2.  The  preference  in  a  deed  of  assignment 
of  one  who  was  not  a  creditor  of  the  corpora- 
tion aggignor,  bat  who  merely  loaned  money  to 
a  director,  who  loaned  It  to  the  corporation, 
was  fraudulent  in  fact,  and  avoided  the  assign- 
ment in  toto. 
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3.  A  corporation's  deed  of  aii6.igTinieut, 
wherein  the  direotors,  who  were  Renernl  cred- 
itors, preferred  themselves  over  other  creditors 
whose  claims  were  equally  meritorious,  is  void. 

Appeal  from  district  court,  Utah  county;  be- 
fore Justice  Harvey  W.  Smith. 

Suit  by  W.  P.  Noble  Mercantile  Company, 
a  corporatloD,  against  Mt.  Pleasant  Equitable 
GtM^teratlTe  Institution  and  others,  to  set 
aside  a  deed  of  assignment.  Arthur  Parsons 
Intervened.  From  the  decree  rendered,  plaln- 
tllt  and  Interrener  appeal.  Reversed. 

F.  B.  Stephens  and  Benner  X.  Smith,  for 
appellants.  Bennett,  Marshall  &  Bradley,  for 
respondents. 

BABTOH,  J.  In  this  case  the  plaintiff  seeks 
to  have  declared  null  and  void  a  certain  deed 
of  asslRnment  and  a  conveyance  of  real  es- 
tate made  by  the  defendant  Mt.  Pleasant 
Equitable  Co-operative  Institution,  and  to  have 
a  receiver  appointed,  and  the  property  of  the 
said  defendant  disposed  of  accordlnt?  to  the 
rights  of  its  creditors,  as  they  may  apI)e.^^. 
The  facts  material  to  this  decision,  as  shown 
by  the  record,  are  that  the  defendant  Mt. 
Pleasant  Equitable  Co-operative  Institution 
was  a  mercantile  corpomtlon;  that  It  became 
insolvent,  and  executed,  by  Its  board  of  di- 
rectors, a  deed  of  assljniment  to  Peter  Matsen, 
as  assignee,  on  the  ll)th  of  .Tnnuary,  ISlM;  that 
therein  the  ("i'fendant  Mt.  I'ieasant  Commer- 
cial &  Savings  Bank  was  made  the  tii-st  pre- 
ferred creditor,  for  a  debt  of  ¥^,000,  evidenced 
by  notes  secured  by  moitgage  on  real  esiate 
of  said  Insolvent  corporation;  that  said  notes 
were  Indorsed  by  all  the  directors  of  said  cor- 
poration; that  John  E.  Strom,  a  director,  was 
a  second  preferred  creditor,  for  $7r),  nud  Nells 
Rosenlof,  for  ^7,00;  that  said  Miporatlon  was 
not  Indebted  to  said  Kosenlof,  but  that  said 
John  E.  Strom  borrowed  IfKX)  from  Rosenlof. 
giving  his  individual  note,  and  then  loaned 
the  same  sum  to  the  cori>omtiou.  taking  its 
note  therefor;  that  under  the  clinrter  of  the 
corporation  the  dii-eotors  had  no  authority  "to 
sell  real  estate  until  first  authorized  so  to  do 
by  a  majority  of  the  stockholdcrB  present  at  a 
meeting  duly  called,"  but  had  power,  inde- 
iwndent  of  the  stockholders,  to  sell  all  other 
kinds  of  property  belonging  to  the  Institution, 
not  needful  for  the  business  theitiot;  that  on 
August  1,  1S02,  the  board  of  directors  couvey- 
e<l  to  defeudant  Clu-lstcnson  a  certain  piece  of 
real  estate,  without  authority  of  the  stock- 
holders, but  in  March,  lS!i:{,  uiion  reporting 
such  sale  to  the  stockholders,  no  objections 
were  made  thereto;  tliat  <  n  January  (i,  1S!J3. 
the  hmr(\  caused  a  mortgage  of  certain  cori>o- 
rate  real  estate  to  be  made  to  the  defeudant 
Iwnk  without  authority  of  tiie  stockholders, 
but  upon  repoi-thig  the  same  to  thetn  no  ob- 
jection was  made  thereto;  that  the  deed  of 
assignment  was  made  witliout  the  autlimity 
of  the  sttH'k holders;  that  the  Iiiter\-ener.  Psir- 
aons.  attached  the  ])roperty  of  the  corpomtlon, 
real  and  x^'rsunal,  including  the  luud  cou- 


v^-ed  to  ChrlBteiaen.  and  in  his  complaint  set 
up  his  attachment,  and  prayed  that  he  have 
first  lien  on  the  property  attached,  and  that 
tbe  deed  of  assignment  be  set  aside  for  tlie 
same  reasons  stated  In  the  plaintiff's  com- 
plaint, wherein,  among  other  things,  it  wag 
charged  that  the  'indebtedness  of  said  bank 
was  made  a  preferred  claim  by  the  board  ct 
directors,  with  the  unlawful  and  fraudulent 
intent  of  relieving  the  directors  of  any  per- 
sonal liability  upon  their  lnd(n^ment8  of  said 
note,  and  that  the  said  director,  John  E. 
Strom,  was  made  a  second  preferred  creditor, 
with  the  unlawful  and  fraudulent  intent  on  tbe 
part  of  said  board  of  directors  of  said  corpo- 
ration of  paying  the  indebtednen  to  the  ex- 
clusion of  the  bona  flde  oredttors."  Upon 
trial  of  the  cause  the  court,  among  other 
things,  decreed  that  the  "preference  in  favor, 
of  John  E.  Strom,  one  of  tbe  directors  of  said 
corporation,  for  $75,  and  the  preference  in  the' 
name  of  Nells  Rosenlof,  but  In  reality  In  favor 
of  sflid  John  E.  Strom,  for  $000,  are  void  and 
unlawful,  and  that  the  said  two  preferences 
should  be  vacated,  and  tliat  the  said  Strom 
(for  said  $75  and  for  said  $.>00)  be  treated  as  If 
he  had  been  named  in  the  last  class  of  said 
assignment,  instead  of  the  second  class  there- 
in, and  that,  except  as  above  stated,  said  as- 
I  slgnment  executed  by  tbe  Mt.  Pleasant  Equi- 
table Co-op.  to  said  Peter  Matsen  Is  valid,  and 
the  said  Peter  Matsen,  as  assignee  tberenn- 
der,  is  entitled  to  the  possession  of  the  proper- 
ty assigned,  and  to  all  the  property  claimed 
j  by  the  said  plaintiff  and  the  said  intervener 
'  by  virtue  of  writs  of  attachment  and  writs  of 
execution,  and  that  the  said  claims  of  the 
:  plaintiff  and  Intervener  thereto  are  unfounded 
and  void."  < 
Tender  this  state  of  facts,  the  appellants 
<*lalm  that  the  d(K-i*oe  of  the  court  was  errone- 
ous, and  their  first  contention  is  that  direct- 
I  ors  of  an  Insolvent  corporation.  In  the  dlsposl- 
I  tion  of  its  corporate  property,  have  no  power 
to  prefer  one  cre<l!tor  over  another.    We  do 
not  deem  It  necessary  to  express  an  opinion 
on  this  point,  because  the  controlling  ques- 
tion in  this  case  la  whether  directors  who 
are  general  creditors  of  an  Insolvent  eorpora- 
j  tton  which  has  a1>audoned  tbe  object  of  its 
:  creation  can,  by  deed  of  assignment,  prefer 
themselvea  over  other  creditors.    The  conten- 
tion of  appellants  is  that  the  directors  of  an 
insolvent  corjioratlon  have  no  such  power, 
while  the  respondents  maintain  that  sucb  a 
corporation,  In  the  absence  of  statutory  re- 
striction, may  lawfully  iiay  one  creditor  to 
the  exclusion  of  another.  If  its  property  be 
exliausted  in  paying  the  one.    This  conten- 
tion on  the  p.irt  of  the  respondents  appears 
to  be  founded  on  the  theory  that  at  common 
law  an  Individual  and  a  corporation  have 
equal  rights  regarding  the  dlsijosltion  of  their 
Iiropcrty;  and  as  tlie  former  may.  In  the  ab- 
sence i)f  Ktatntory  prohibition,  transfer  his 
entire  property  to  one  or  more  of  his  cred- 
iiois,  witli  tlie  Intent  of  giving  preference  to 
him  or  tbvm  ovtir  others  equally  meritorious, 
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BO  an  insolvent  cotporatlon,  which  has  no 
longer  any  interest  in  its  corporate  property, 
has  the  right  to  make  a  preference,  by  deed 
of  assignment,  among  its  creditors,  whoever 
such  creditors  may  be,  or  wliatever  may  be 
their  relation  to  the  corjiorate  property  or  the 
corporation.   In  accordance  with  this  view. 
It  would  follow  that  the  directors,  if  they  be 
also  creditors  of  an  insolvent  corporation, 
which  is  no  longer  a  going  concern,  and  has 
abandoned  the  objects  of  its  creation,  may 
distribute  among  tiiemselves  all  its  corporate 
properly,  to  the  exclusion  of  oil  other  cred- 
itors, a  the  reasonable  value  thereof  be  not 
greater  than  their  aggregate  claims.   We  are 
unable  to  concur  In  this  view  of  the  law.  It 
appears  to  be  well  settled  by  authority  that 
the  directors  of  an  insolv^it  corporation, 
which  has  become  financially  embarrassed, 
and  no  longer  intends  to  continue  its  busl* 
ness,  cannot,  by  reason  of  their  superior 
knowledge  of  the  corporate  aCCoirs,  secure 
any  peculiar  advantage  to  themselves,  to  the 
Injury  of  other  creditors.   They  are  chosen 
by  the  stockholders,  and  are  Intrusted  with 
the  exclusive  control  of  the  property  and 
management  of  the  corporate  business.  This 
creates  a  fiduciary  relation  between  them  and 
the  stockholders,  and  the  corporate  property 
becomes  Impressed  witb  a  trust,  which  must 
be  administered  for  the  exclusive  benefit  of 
the  stockholders  while  the  corporation  Is  sol- 
vent, and  for  the  benefit  of  the  cxeditorswhen 
it  becomes  insolvent,  and  ceases  to  longer 
jnirsue  the  objects  of  Its  creation.   This  trust 
relation  forbids  that  the  directors  should  ad- 
minister the  corporate  affairs  for  their  own 
special  benefit   Nat  does  it  allow  them  to 
pr^ee  one  stockholder  over  another,  or  them- 
selves as  stockholders,  in  the  distribution  of 
dividends  or  of  corporate  property.   This  is 
BO  from  the  very  nature  of  things,  for  oth- 
erwise no  corporation  could  exist   If  the  di- 
rectors could  manage  the  business  of  the  cor- 
poration in  the  interest  of  one  or  more  stock- 
holders, whom  they  might  select,  to  the  dis- 
advantage of  the  remainder,  the  majority 
would  be  enabled  to  pre^  upon  the  rights  of 
the  minority,  because  it  would  be  witliin  the 
power  of  tte  majority  to  select  ofllcera  to  suit 
their  own  selfish  ends,  in  fraud  of  the  inter- 
ests of  the  minority.   This  would  not  only  be 
contrary  to  all  our  ideas  of  trust  relations, 
but  it  would  destroy  the  corporation  itself, 
because  contrary  to  the  law  of  Its  corporate 
existence,  which  says  that  all  stockholders 
must  share  pari  passu.   So  the  fiduciary  re- 
lation existing  between  the  directors  and 
creditors  when  the  corporation  has  become  in- 
solvent, and  ceased  to  carry  on  Its  corporate 
business,  forbids  that  the  dlrecton  shall,  by 
reason  of  their  superior  knowledge  concern- 
ing the  affaire  of  the  corporation,  gain  any 
special  advantage  by  preferring  themselves 
over  other  creditors  etiualiy  meritorious;  and 
this  is  in  full  accord  with  the  principle  tiiat 
he  who  has  the  management  and  possession 
of  property  for  the  benefit  of  othen  may  not 


dispose  of  such  property  for  his  own  spedal 
benefit,  to  the  injury  of  any  of  the  bene- 
ficiaries. Koehler  v.  Iron  Co.,  2  Black,  716; 
Manufacturing  Co.  t.  Hutchinson,  11  C.  C. 
A.  320,  63  Fed.  490. 

The  contention  of  respondents  In  regard 
to  the  question  under  consideration  is  not 
<mly  at  variance  with  the  trust  relation  ex- 
isting between  the  directors  and  creditors 
of  an  imolvent  corporation,  but  also  with 
the  salutary  rules  which  courts  of  equity 
apply  to  such  relations  In  oth^r  cases  of 
tmst;  for  It  is  well  understood  that  in  or- 
dinary cases  of  tmst  the  trustee  can  derive 
no  special  advantage,  to  the  injury  of  his 
cestui  que  trust,  by  reason  of  his  possession 
and  control  of  the  property.  Nor  is  such 
contention  in  harmony  with  the  known  du- 
ties of  dlrectora  to  the  corporate  funds, 
which  are  to  be  managed  for  the  interests 
of  the  stockholden,  and,  if  debts  be  incurs 
red,  they  stand  pledged  exciuslTeiy  for  the 
credltora  until  tlie  debts  are  paid.  In  con- 
templation of  law,  the  corporate  property. 
In  case  of  insolvency,  constitutes  a  trust 
fund— First,  for  the  payment  of  its  credit- 
ors; and,  second,  for  distribution  among  its 
stockholders,  equally  and  ratably.  If,  there- 
fore, a  corporation  dissolve,  and,  without 
flret  liquidating  its  liabilities,  make  distri- 
bution of  Its  property  among  its  stockhold- 
era,  a  court  of  equity  will  convert  all  hold- 
era  of  such  pn^rty,  except  bona  fide  pur- 
chasers for  value,  into  trustees  for  the 
credltora,  and  compel  such  trustees  to  ac- 
count, to  the  extent  of  the  property  so  in 
their  hands.  In  equity  the  credltora'  claims 
constitute  a  lien  upon  the  fund.  The  doc- 
trine that  the  assets  of  a  corporation  consti- 
tute a  trust  fund  for  the  payment  of  Its 
debts  was  announced  by  Mr.  Justice  Story 
In  Wood  T.  Dummer,  3  Mason,  311,  Fed. 
Cas.  No.  17,M4,  and  it  has  been  generally 
accepted  and  sustained  by  the  highest  an- 
th(H4ty.  In  that  case  the  plaintiffs,  as  hold- 
era  of  bank  notes,  brought  a  bill  in  equity 
against  the  defendants,  as  stockludderB,  for 
payment  of  the  notes,  upon  the  ground  of  a 
fraudulent  division  of  the  capital  stock  of 
the  bank  by  the  stockholders.  'She  eminent 
Jurist,  after  discussing  tills  subject  with  his 
usual  ability  and  clearness,  said:  "To  me 
this  point  appeara  so  plain  on  prin<^plea  of 
law,  as  wdl  as  common  sense,  that  I  can- 
not be  brought  Into  any  doubt  that  the  cluu> 
tens  of  our  banks  make  the  capital  stock  a 
trust  fund  for  the  payment  of  aU  the  debts 
of  the  corporation.  The  blUholdera  and  oth- 
er credltora  have  the  first  claim  upon  it,  and 
the  Btockholdera  have  no  rights  until  aU  the 
]  other  creditors  are  satisfied.  They  have  the 
full  benefit  of  all  the  profits  made  by  the 
establishment,  and  cannot  take  any  portion 
of  the  fund  until  all  the  other  claims  on  it 
are  extinguished."  Again  he  says:  *1f  the 
capital  stock  is  a  trust  fund,  then  it  may 
be  followed  by  the  credltora  into  the  hands 
of  any  persons  having  notice  of  the  trust 
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attachlntr  to  It  *  •  •  The  doctrine  of 
following  tnut  fundB  Into  the  hands  of  any 
persons  who  are  not  innocent  purchaeers, 
OT  do  not  otherwise  possess  superior  equi- 
ties, has  long  been  established."  The  doc- 
trine here  declared  Is  clearl7  In  accord  with 
the  rule  that  the  directors  c€  an  Insolvent 
corporation  which  has  relinquished  the  pur- 
suit of  Its  corporate  business  have  no  power 
to  prefer  tbemselTes  over  other  creditors  by 
general  deed  <tf  assignment.  Tbe  same  doc- 
trine was  accepted  and  announced  by  Mr. 
Justice  Swayne  in  Sanger  t.  Upton,  Bl  U. 
S.  66,  where  he  stated  It  as  follows:  "The 
capital  stock  of  an  incorporated  company  Is 
a  fund  set  apart  for  the  payment  of  its 
debts.  It  is  the  substitute  for  the  personal 
liability  which  subsists  In  prtmte  ct^rtner- 
ships.  When  debts  are  Incurred  a  contract 
arises  with  the  creditors  that  it  shall  not  be 
withdrawn  or  applied  otherwise  than  upon 
their  demands  nntll  such  demands  are  satis- 
fled.  The  creditors  have  a  lien  upon  it  In 
equity.  If  diverted,  they  may  follow  it  as 
far  as  It  can  be  traced,  and  subject  It  to  the 
payment  of  their  claims,  except  as  against 
holders  Who  have  taken  It  bona  fide  toe  a 
valuable  consideration,  and  without  notice. 
It  Is  publicly  pledged  to  those  who  deal  with 
the  corporation,  for  their  security."  Mr. 
Justice  Deady,  In  Corbett  v.  Woodward,  5 
Sawy.  403,  Fed.  Cas.  No.  3,223,  said:  "The 
great  extent  to  which  cori>oratlons  have  be- 
come the  agency  through  which  the  buslneisa 
of  the  country  Is  transacted,  and  Its  prop- 
erty is  held  and  managed,  makes  it  neces- 
sary that  the  salutary  rules  enforced  by 
courts  of  equity  In  other  cases  of  fiduciary 
relations  should  be  rigidly  applied  to  the 
numerous  and  important  trust  held  by  the 
managers  of  those  organizations."  Curran 
V.  State,  15  Bow.  3(M;  Souse  v.  Bank,  4G 
Ohio  St.  403,  22  X.  E.  203;  Conover  v.  Hull 
(Wash.)  39  Fac.  16G;  Cole  v.  Iron  Co.,  13:1 
N.  T.  104,  30  N.  E.  847;  Sawyer  v.  Hoag,  17 
Wall.  010;  27  Am.  Law  Rev.  p.  817;  Robins 
V.  Embry,  1  Smedea  &  M.  207;  Morgan 
Co,  V.  Allen,  103  IT.  S.  498;  Oluey  v.  lAnd 
Co.  (R.  I.)  18  Atl.  181;  Roan  v.  Winn  (Mo. 
Sup.)  4  S.  W.  730. 

A  perusal  of  the  cases  dted  by  counsel  for 
the  resiiondeuts  shows  that  In  many  of  them 
the  facts  were  wholly  different  from  those  In 
this  case,  or  the  claims  preferred  were  se- 
cured by  mortgages  or  trust  deed,  or  otlier- 
wlse,  while  the  corporatious  were  solvent  and 
pursuing  the  corini-ate  business.  No  doubt 
a  coriwration  may,  If  not  forbidden  by  stat- 
ute or  cluti'ter,  while  solvent  and  endeavoring 
to  accomplish  tlie  objects  of  Its  creation, 
mortgage  and  otherwise  Incuinl>er  Its  corpo- 
rate proiwrty  to  secure  its  liabilities;  and  If 
the  trauBaetlon  be  bona  fide  a  court  of  equity 
win  enforce  such  mortgage  or  other  Incum- 
brance, even  after  Insolvency,  at  tlie  suit  of 
the  crcdltOT.  So,  In  the  absence  of  cuutiary 
legislation,  a  mortgage  executefl  by  a  cor* 
poratlon,  under  cmban-assed  circumstances. 


to  enable  It  to  continue  Its  business,  will  be 
sustained,  If  the  whole  transaction  be  In  good 
folth;  and  a  corptnratlon  may  also^  In  like 
manner,  obligate  itself  to  a  stockholder  or  di- 
rector. But  In  such  last  cases  a  court  of 
equity  will  very  closely  scrutinize  the  trans- 
actions, and,  in  case  of  a  contest  between  a 
general  creditor  and  a  director  or  other  man- 
aging officer,  win  require  ot  the  latter  very 
strict  proof  of  good  Calth,  and  tiiat  the  mort- 
gage or  other  incumbrance  was  not  executed. 
In  expectancy  of  InsolTency,  for  the  purpose 
of  securing  an  advantage  over  other  crecUtors, 
and  such  transaetlonB  may  be  set  aside  <m 
alight  grounds.  Manufacturing  Oa  v.  Hntch- 
Insrai,  supra;  Oil  Co.  v.  Marbury,  01  U.  S. 
687;  Sweeney  v.  Sugar  Oo.  (W.  Va.)  4  S.  E. 
431;  WlUlams  v.  Jackson  County  Patrons  of 
Husbandry,  23  Ma  App.  182.  We  think  the 
great  weight  of  authority  la  In  favor  of  flie 
rule  that  when  an  Incorporation  has  become 
Insolvent,  and  abandoned  fbe  dbjects  for 
which  It  was  created,  its  directors  or  mana- 
ging agents  cannot,  by  deed  of  asslgnmoit, 
prefer  themselves  over  other  creditors,  so 
as  to  secure  an  advantage  over  them  by  rea- 
son of  their  offldal  positions  and  sinierior 
knowledge  concerning  the  corporate  affialrs. 
In  such  a  crisis  Its  property  becomes  affecteu 
with  an  equitable  lien  and  trust  ttx  the 
benefit  of  all  the  creditors,  and  equity  will 
not  permit  those  who  stand  in  rdation  of 
trustees  to  them  to  manage  and  dispose  of 
the  corporate  property  for  the  individual  ben- 
efit of  such  trustees,  regardless  ot  the  rightii 
of  the  ceatnis  que  trustent;  not  even  ttioogh 
they  are  not  trustees,  as  is  contended  by  the 
respondents,  in  the  technical  sense  of  that 
term,  because,  whatever  may  be  the  technical 
standing  of  such  officers,  they  hold,  in  respect 
to  the  coiporate  affairs,  a  fldudaty  relation 
to  the  creditors,  which  is  controlled  by  equi- 
table rules  and  principles.  In  Mor.  Prir.Corp. 
t  787,  the  author  says:  "Directors  of  an  hi 
solvent  co^ratlon,  who  Imve  claims  against 
the  company  as  creditors,  must  sliare  ratably 
with  the  other  creditors  In  a  distribution  of 
the  company's  assets.  They  rannot  secure  to 
thonselvea  any  advantage  or  preference  over 
other  creditors  by  using  th^r  powers  as  di- 
rectors for  that  purpose.  These  powers  are 
held  by  them  In  trust  for  all  the  creditors,  and 
cannot  be  used  for  their  own  benefit."  In 
Drury  v.  Cross,  7  Wall.  290,  the  dlrectrrs  of 
a  corpoivtlon,  with  the  corporate  pn^erty, 
provided  for  the  payment  of  debte  upon 
which  they  were  liable  as  indorsers.  Mr.  Jus- 
tice Davis,  delivering  the  opinion  of  the 
court,  said:  "The  transaction  which  tills  caw 
discloses  cannot  be  sustained  by  a  court  of 
equity.  The  contract  of  the  directors  at  this 
railroad  corporation  was  very  dlscreffitable, 
and  without  authority  of  law.  It  was  tii^ 
duty  to  administer  the  Importont  matters 
coniinltted  to  their  charge  for  the  mutual  ben- 
efit of  all  parties  intei-osted;  and,  in  secnifng 
an  advantage  to  themselves  not  common  to 
the  other  creditors,  they  were  guilty  of  a  plain 
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breach  of  trnst"  So  In  Cort)ett  v,  Wood- 
■Khxd,  supra,  Mr.  Jostlce  Deadjr  said:  "A  di- 
rector of  an  incorpotation  la  a  trustee  of  Its 
property  and  assets  for  its  stockholders  and 
creditors,  and  It  Is  contrary  to  tlie  first  pria- 
clptes  of  equity  ttaat  lie  sbuuld  deal  witli  such 
property  for  his  own  advantage,  and  to  their 
Injury."  In  Haywood  v.  Lumber  Ca,  64  Wis. 
<iut),  20  N.  W.  l&i,  the  lumber  company  was 
Insolvent,  and  some  of  the  directors  were  in- 
terested in  a  certain  indebtedness  of  the  com- 
pany. The  interested  directors  constituted  a 
majority  of  the  quorum  which  voted  to  se- 
cure the  indebtedness  by  giving  a  mortgage 
on  the  real  pro[>erty  of  the  corporation.  The 
moi'tgage  was  declared  void  because  a  ma- 
jority of  the  directors  voting  that  It  be  given 
were  interested  In  the  indebtedness,  and 
tlierefore  the  securing  of  their  antecedent 
claims  constituted  an  imlawful  preference. 
Mr  Justice  Orton,  delivering  the  opinion  of 
the  court,  said:  "In  such  case  the  authorities 
seem  to  be  uniform  that  the  directors  and 
officers  of  the  corporation  are  trustees  of  the 
creditors,  and  must  manage  its  property  and 
assets  with  strict  regard  to  their  Interests; 
and  If  they  are  themselves  creditors,  while 
tlie  iDBolvent  ccwporatlon  la  under  their  man- 
agement, they  cannot  secure  to  themselves 
any  preference  or  advantage  over  other  cred- 
itors." Cook.  Stock  &  S.  S  G61;  Consolidated 
Tank-Lhie  Co.  v.  Kansas  City  Varnish  Co., 
45  Fed.  7;  McGourkey  v.  Hallway  Co.,  146 
U,  S.  536.  13  Sup.  Ct  170;  Corey  v.  Wads- 
worth  (Ala.)  11  South,  350;  Jackson  v.  Ludel- 
Ing,  21  TVaU.  616;  Lippincott  v.  Carriage  Ca, 
25  Fed.  577;  White,  etc.,  Manuf'g  Co.  v. 
Henry  B.  Pettes  Importing  Co.,  30  Fed.  864; 
Ogden  v.  Murray,  30  N.  X.  202;  Bradley  v. 
Farwell,  Fed.  Caa.  Xo.  1,770;  Hopkins'  and 
Johnson's  Appeal,  90  Pa.  St.  69;  BUss  v. 
Matteson,  45  ?J.  Y.  22;  Gibson  v.  Furniture 
Co.  (Ala.)  11  South.  365;  Bosworth  v.  Bank, 
12  O.  C.  A.  331,  64  Fed.  615;  Stout  v.  Milling 
Co.,  13  Fed.  802;  Adams  v.  Same,  35  Fed. 
433. 

In  the  case  at  bar  the  corporation  was  In- 
solvent, and  the  directors  executed  a  deed  of 
assignment  of  its  corporate  property  for  the 
benefit  of  Its  creditors.  All  the  directors 
were  indorsers  on  certain  notes,  aggregating 
$5,000,  for  money  loaned  to  the  corporation, 
and  the  holder  of  these  notes  was  made  the 
first  preferred  creditor.  Strom,  one  of  the 
directors,  was  also  preferred  for  $75,  and 
one  Rosenlof,  to  whom  the  corjwration  owed 
nothing,  was  preferred  for  $500;  and  the  only 
excuse  which  the  record  contains  for  making 
this  last  preference  is  that  Strom  borrowed 
$500  from  Itosenlof,  and  then  loaned  the 
same  sum  to  the  corporation.  The  trial  court 
refused  to  allow  these  last  two  preferences, 
but,  after  holding  them  void  and  unlawful, 
treated  the  claims  as  if  they  had  been  named 
In  the  last  class,  and  sustained  the  deed  of 
assignment.  Now,  if  these  preferences  are 
"void  and  unlawful,"  why  are  they  so?  We 
aurwer,  because  they  were  made  with  Intent 


to  hinder,  delay,  and  defraud  the  other  cred- 
itors. The  fact  that  the  directors  assert  that 
they  had  no  fraudulent  intent  In  making  pref- 
erences Is  Immaterial,  because  they  must  be 
presumed  to  have  intended  the  n^ssary  and 
probable  consequences  of  their  own  acta 
When  an  assignment  contains  fraudulent 
preferences,  that  fact  of  itself  indicates  fraud- 
ulent Intent,  and,  when  an  assignment  is 
made  with  fraudulent  intent.  It  Is  void  as 
against  all  creditors  who  are,  because  of  it, 
hindered,  delayed,  or  defrauded  in  the  collec- 
tion of  their  claims.  Comp.  Laws  Utah  1888, 
§  2838;  Bank  T.  Barker  (decided  at  this  term) 
40  Pae.  765;  Vernon  v.  Upeon  (Wis.)  19  N. 
W.  400;  Lesber  v.  Getman,  28  Minn.  93,  9 
N.  W.  585;  Gere  v.  Murray,  6  Minn.  305  (Gil. 
213);  Babcock  V.  Eckler,  24  N.  Y.  623;  Good- 
rich V.  Downs,  6  Hill,  438.  As  a  general  rule 
an  assignment  which  Is  void  In  part  Is  en< 
tirely  void,  and  where  It  is  fraudulent  in  fact 
it  is  void  in  toto.  In  this  case  the  preference 
to  Rosenlof  was  clearly  fraudulent  in  fact, 
because  he  had  no  claims  against  the  corpo- 
ration. The  fact  that  Strom  bad  a  claim 
against  the  corporation  conferred  no  power 
upon  the  directors  to  prefer  Rosenlof.  a| 
preference,  being  fraudulent  In  fact,  will  It-J 
self  avoid  the  assignment.  This  court  so  held> 
In  Coblentz  v.  Mercantile  Oo.,  87  Pae.  242j 
BorrlU,  Asslgnm.  §  352. 

The  other  preferences  In  Question  were 
equally  void,  and  fatal  to  the  deed  of  as- 
signment, because,  under  the  law  as  we  con- 
ceive it  to  be,  the  directors  could  not,  through) 
their  superior  or  exclusive  knowledge  of  the' 
corporate  affairs,  acquired  by  reason  of  their 
fiduciary  relations,  secure  a  benefit  or  advan-. 
tage  to  themselves  in  derogation  of  the  rights 
of  other  creditors.  Notwithstanding  the  posi- 
tion assumed  In  some  of  the  cases,  that  the 
rule  which  allows  a  private  Individual  to  pre- 
fer one  creditor  over  another  may  be  so  en- 
larged aa  to  apply  to  a  private  corporation, 
this  will  not,  against  the  great  weight  of  au- 
thority, so  enlarge  the  rule  as  to  permit  the 
directors  of  an  insolvent  corporation  to  pre- 
fer themselves,  by  deed  of  assignment,  over 
other  creditors,  whose  claims  are  equally 
meritorious.  We  conclude,  therefore,  tliat 
the  directors  of  an  insolvent  corporation, 
which  has  abandoned  the  objects  of  Its  cre- 
ation, have  no  power  to  prefer  their  own 
dalms  over  those  of  other  creditors  by  vol- 
untary deed  of  assignment.  Having  reached 
this  conclusion,  we  refrain  from  expressing 
any  opinion  on  the  question  of  the  validity 
of  the  mortgage  to  the  Mt.  Pleasant  Commer- 
cial &  Savings  Bank,  and  of  the  deed  to 
Christensen,  because  we  think  the  parties 
should  have  an  opportunity  to  present  these 
questions  again,  as  a  new  trial  must  be  grant- 
ed. Nor  do  we  deem  it  necessary  to  discuss 
the  remaining  points  raised  in  the  record. 
The  cause  Is  reversed  and  remanded,  with  dl< 
rectlont  to  grant  a  new  trial. 

MERBITT.  C.  J.,  and  KING,  J.,  concnr. 
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ROOK  SPRINGS  NAT.  BANK  OF  ROCK 
SPRINGS  T.  LUMAN. 

(Supreme  Court  of  Wyoming.    Dec.  6,  1895.) 

PnocBBDs  or  Hortoaobd  Cuattbls —  Dbfobit  in 
BiKB— Application  to  Depobitoh's  Debt 
— Notice— Harnless  Erbor. 

1.  In  on  action  by  a  mortgagee  of  chat- 
telB  to  hold  a  bank  for  procewls  of  tbe  mort- 
gaged property  deposited  in  the  form  of  a 
draft  by  the  mortgagor  (cashier  of  the  bank) 
to  his  account,  and  applied  by  the  bank  to  the 
debt  of  the  mortgagor  to  it,  the  admiRoions  of 
declarations  of  the  mortgagor  made  after  such 
application,  while  cashier  of  the  bank,  that  the 
application  by  the  bank  was  without  his  con- 
aent,  and  that  he  had  sent  the  draft  to  the 
bank  in  good  faith,  that  the  mortgagee  should 
have  the  money,  is  harmless  error;  the  mort- 
gagor baring  testified  to  the  same  effect,  and 
the  evidence  beine  immaterial,  the  qneation  be- 
ing whether  tbe  bank  bad  notice  of  tbe  mort- 
gagee's rights.    38  Pac.  678,  reTersed. 

2.  It  was  also  harmless  error  to  reject  tes- 
timony of  the  bank's  vice  president  that  while 
tbe  mortgagor  was  away  aelliug  the  mortgaged 
property,  and  at  tbe  time  he  sent  the  draft,  he 
was  receiving  no  compensation  from  the  bank; 
the  mortgagor  having  testified  that  during  such 
period  he  was  not  acting  as  cashier  or  rccciv- 
mg  compensation,  and  it  being  immaterial 
whether  he  was  receiving  compensation,  the 
bank  being  in  no  caHe  chartred  with  his  knowl- 
edge of  the  source  of  funds  which  he  sent  to 
it  to  deposit  to  his  own  account.  38  Pac  078, 
reversed. 

3.  It  not  being  affirmatively  shown  that 
the  court,  in  a  case  tried  without  a  J,ury,  adopt- 
ed tbe  theory  that  a  bank  had  notice  because 
of  the  knowledge  of  its  cashier,  acquired  out- 
side of  his  duties,  in  the  management  of  his 
private  affairs,  and  there  being  sufttcient  evi- 
dence to  authorize  a  finiUng  that  the  bank  had 
notice  otherwiao,  it  will  be  presumed  that  it 
did  not  adopt  such  erroneous  theory:  and  rul- 
ings on  eviaencp.  harmless  if  such  theory  was 
not  adopted,  will  not  be  held  error.  38  Pac. 
678,  reversed. 

4.  The  owner  of  sheep,  who  had  bought 
them  of  plaintiff,  and  secured  the  price  by  a 
chattel  mortpnpe  thereon,  recorded  in  the  coun- 
ty where  defendant  bank  was  doing  business, 
which,  as  authorized  by  statute,  allowed  the 
mortgagor  to  sell,  and  provided  that  the  pro- 
ceeds of  any  sale  thereof  shouhi  be  paid  to  the 
mortgagee  (which  the  statute  declares  shall  be 
done  in  the  abacnce  of  provisions  to  the  con- 
trary), took  part  of  them  to  market  out  of  the 
state;  there,  with  the  proceeds  of  the  sale,  ob- 
tained a  draft  from  one  bank  on  another  at  the 
same  point;  and,  from  a  point  on  the  way  home, 
forwarded  it  to  the  bank,  to  place  to  his  cred- 
it, which  it  did,  and  then  applied  part  of  it  on 
his  prior  debt  to  it.  Some  of  it,  too,  at  his  di- 
rection, was  applied  by  the  bank  on  his  debt  to 
a  third  person.  Held,  that  there  being  evidence 
that  tbe  president  oC  the  bank  knew  tluit  such 
owner  purchased  thi>  sheep  from  plaintiff;  that 
(tome  months  after  the  purchase  he  was  in  debt 
on  account  of  them;  that  outside  of  them  he 
had  means  less  than  the  amount  of  the  draft; 
and  that  he  had  gone  to  market  with  the  sheep, 
—the  hank  would  be  charged  with  notice  that 
the  draft  was  the  proceeds  of  the  sheep,  and 
of  plaiotiff's  interest  therein  as  mortgagee,  and, 
though  not  liable  for  that  part  of  the  proa>eds 
applied  oil  the  debt  of  the  third  person,  wns 
liable  to  plaintiff  for  the  part  applied  on  its 
own  debt.    38  Pac.  678,  reversed. 

Conaway,  J.,  diasenting. 

On  rebenriiiR.  Reversed. 

Fur  former  oplufon,  sec  US  Vac  GTS, 


GROBSBECK.  C.  J.  This  cause  was  decid- 
ed at  tbe  October.  iSM,  term  of  tbls  court 
and  the  judgment  of  the  district  court  of 
Sweetwater  county  was  reversed.  38  Pac. 
G78.  A  rehearing  was  granted,  and  tbe  cause 
was  fully  argued  thereon.  Tlie  former  deri- 
sion did  not  go  to  the  merits  of  tbe  cause,  and 
It  Is  first  necessaty  to  review  the  former  opin- 
ion of  this  court  to  see  whether  it  can  be  up- 
held. 

1.  It  was  hdd  tn  tbe  former  decision  of 
this  court  that  tbe  district  court  erred  in  the 
admission  of  certain  conversations  between 
Luman,  the  plaintiff  below,  and  fme  Pffelffer. 
The  facts  are  fully  stated  In  the  former  opln- 
ion,  but  they  will  be  reviewed  as  a  matter  of 
convenience.  Pfelffer  had  mortgaged  certain 
sheep  to  Luman,  as  security  for  the  payment 
of  $24,1(X),  evidenced  1^  certain  prcHnlssoiy 
notes,  of  which  there  was  due,  at  the  time  of 
tbe  transactions  detailed  In  the  evidence,  flO.- 
100,  under  the  Uxma  of  tbe  Instrument  mak- 
ing the  whole  debt  due  at  tbe  option  of  tbe 
mortgagee  upon  tailing  to  pay  any  Installmoit 
when  due;  and  there  was  a  note  for  ¥S,OO0. 
and  Interest  trom  April  9,  1893,  due  at  tbat 
time.  Under  express  provisions  of  our  stat- 
ute, the  mortgage  contained  a  provision  per- 
mittlng  tbe  mortgagor  to  sell  and  dispose  of 
the  mortgaged  sheep,  or  any  portion  thereof. 
In  the  due  course  of  business,  or  to  preserve 
and  care  for  the  same,  and  to  replace  such 
property  sold  with  other  property  of  like  kind 
and  character,  which  shall  be  subject  to  tbe 
opcratiim  and  effect  of  the  mortgaf^,  with  a 
proviso  that  the  proceeds  of  such  sale  at  sales 
shall  be  applied  as  and  towards  tbe  payment 
of  the  debt  secured  by  tbe  mortgage.  Tbe 
mortgage  was  filed  in  the  office  of  the  county 
clerk  of  Sweetwater  county,  in  which  tbe 
bank  (plaintiff  In  error)  was  AtAng  business, 
on  the  ISth  of  April,  1803,  one  week  after  it 
was  executed. 

The  law  in  force  at  the  time  of  the  flUnc 
of  tbe  mortgage,  and  yet  In  existence,  is  as 
follows:  "It  shall  be  lawful  for  the  parties  to 
any  mcHrtgage,  bond  or  conveyance,  or  Instru- 
ment Intended  to  operate  as  a  mortgage  of 
personal  property  as  provided  1^  law,  to  in- 
sert therein  permission  to  tbe  mortgng<ir  to 
use,  handle,  opo-ate,  herd,  manage  and  control 
the  property  mortgaged,  and  to  market,  sell 
and  dispose  of  portions  thereof,  as  may  be 
necessary  In  tbe  course  of  business,  or  to  pre- 
serve and  care  for  tbe  same,  and  r^lace  such 
property,  or  parts  sold,  with  other  property 
of  like  kind  or  character,  which  property  re- 
phicod  may  be  purchased  either  with  the  net 
proceeds  of  the  mortgaged  property  sold,  or 
otherwise,  all  of  which  shall  be  subject  to  the 
oi)cratIon  and  effect  of  such  m(n-tgage  bond, 
couve^'ance  or  instrument  intended  to  opnate 
as  a  mortgngc.  But  unless  permission  Is  ex- 
pressly given  otherwise  In  tbe  mortgage,  tbe 
mortgagor  shall  pny  over  to  the  mortgagee 
all  munoys  received  from  the  sale  of  any  part 
of  the  mortgaged  property  aforesnUl."  Si-ss. 
Laws  1800-91,  c.  7, 1 13,  as  amended  by  Sess. 
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LawB  1800-91,  c.  87.  In  relation  to  tbe  ef- 
fect of  filing  tbe  mortgage,  tlie  statute  saj-s: 
"Kvery  such  morti;age,  bond.  Instnimeut  or 
cuureyancc  Intended  to  operate  as  a  chattel 
luoi-tgage  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  Oeliverlng  the  same 
to  the  ckrk  for  tiUut;  and  not  before,  as  to  all 
creditors  and  subsequent  purclmsers  and  mort- 
l^'ecs  hi  good  £aith  for  valuable  cou8iderati<m 
and  without  notice,"  etc.  Sess.  Laws  1800- 
01,  c.  7,  S  10. 

rfciffer,  the  mortgagor,  disposed  of  1,356 
head  of  tbe  t;,SOO  bead  of  sheep  mortgaged, 
at  Chicago  and  another  Illinois  town,  tox  f2,- 
880  net,  and  took  a  draft  on  a  Chicago  bank 
in  payment.  On  his  way  home,  and  whUe  at 
liaramle,  Wyo.,  he  remitted  this  draft  to  the 
Itock  Springs  National  Bank,  Indorsed  by 
him  to  such  bank,  with  dhrectlons  to  place  It 
to  his  credit,  and  stated  that  be  would  leave 
for  Rock  Springs  the  day  foUowhig.  This 
letter,  with  the  remittance,  was  received  by 
the  bank  on  tbe  following  day,  November  28, 
1803,  and  it  was  applied  by  Ur.  Goble,  the 
vice  president  and  acting  cashier,  to  tbe  ex- 
tent of  ¥2,0Ga50,  in  payment  of  the  pre-exist- 
ing debts  of  Pf  elffer  tc  tbe  bank  on  that  day. 
Tlx.  f087.25,  In  jutyment  of  an  overdue  note 
of  PfeUTer  to  the  bank,  and  f 1,079.34  In  pay- 
ment of  an  overdraft  of  PfelfCer  on  the  bank. 
Upon  tbe  arrival  of  Pfeiffer,  tbe  following 
day,  November  29th,  Goble,  the  vice  presi- 
dent of  tbe  bank,  Uif onued  Pfeiffer  of  the  ap- 
plication of  the  money,  and  Pfeiffer  made  no 
objection  thereta  Tbe  residue  ct  draft, 
$813.41,  was  then  applied  on  the  account  of 
Tim  Kinney  &  Co..  a  copfutnersblp,  the  lead- 
ing memt>er  of  which  was  tbe  president  of 
the  bank.  Pfeiffer  states  that  this  applica- 
tion to  Kinney  &  Ca  was  made  prior  to  his 
return,  but  this  Is  contradicted  by  Goble,  and 
by  the  sworn  answer  of  Pfeiffer  to  the  hater- 
rogatories  attached  to  the  petition,  and  which 
were  admitted  as  evidence  on  behalf  of  the 
defendant.  Certain  conversations  between 
Pfeiffer  and  Luman,  bis  mortgagee,  after  tbe 
return  of  the  former  to  Rock  Sprites,  were 
admitted  in  evidence,  over  tbe  objection  of 
the  defendant  bank.  They  took  place  In  the 
bank  while  Pfeiffer  was  acung  as  cashier. 
In  them  Pfeiffer  stated  to  laiman  that  he  bad 
not  come  out  very  well  with  tbe  sheep,  and 
tliat  the  bank  bad  taken  the  money  which  he 
had  Bent  on  deposit,  and  had  used  It,  and  he 
bad  no  way  of  getting  It.  Luman  suggested 
tlut  Pfeiffer  should  see  the  other  officers  of 
the  bank,  and  see  if  they  would  not  become 
security  for  htm  on  bis  note;  and,  if  that 
could  be  done,  he  (Luman)  would  let  tbe  mat- 
ter go  for  two  years  longer.  It  was  finally 
agreed  that  tbe  matter  should  rest  for  a 
week  or  so,  in  order  that  Pfeiffer  might  see 
these  parties,  and  endeavor  to  "make  some 
turn,  without  bringing  suit"  niereafter, 
Luman  again  saw  Pfeiffer  at  the  bank,  and 
tbe  latter  stated  that  he  could  not  do  any- 
thing to  help  out  the  former.  Pfeiffer  fur- 
ther stated  tbat  the  application  of  the  money 


by  the  bank  was  not  made  with  his  consent, 
and  that  he  had  sent  It  hi  good  ftUth,  that 
Luman  should  have  the  money.  I  do  not  sec 
that  tliosc  admissions  of  Pfeiffer  were  error, 
lliey  were  not  material  to  the  Issue,  and  the 
same  matter  uxH'ears  In  the  other  testimony 
In  the  case,  both  hi  tbe  testimony  of  Pfeiffer 
and  of  Goble.  The  former  bad  stated  in  his 
direct  evidence,  before  tbe  time  his  dcdara- 
tious  were  admitted,  and  without  objection, 
that  tbe  money  was  applied  without  his  eon- 
sent.  It  nowhere  appears  tbat  he  did  direct- 
ly assent  to  tbe  application  of  tbe  money  by 
the  l>ank,  except  as  to  the  credit  given  to 
Kinney  &  Co.,  and  this  is  an  undisputed  fact 
So  far  as  his  good  fftitb  In  the  transmission  of 
the  draft  to  his  credit  Is  concerned,  tbat  is 
to  be  gathered  from  his  acts,  and  not  from 
his  assertions,  which  cannot  be  assumed  as 
ibe  act  of  the  hank.  He  was  legally  bound 
to  deposit  the  money  In  favor  of  Luman,  as 
he  was  but  tbe  agent  or  trustee  of  Luman  la 
the  matter;  and  the  proceeds  of  the  mort- 
gaged sheep  under  the  terms  of  the  mortgage, 
and  by  operation  of  the  statote,  should  have 
been  applied  to  the  satisfaction  pro  tanto  CH 
tbe  mortgage  debt,  and  paid  to  Luman,  the 
mortgagee,  or  passed  to  bis  credit  Tbe  de- 
fendant bank  could  not  have  been  prejudiced 
by  tbe  admission  of  Pfelffer's  declarations, 
as  the  same  facts  were  brought  out  by  other 
testimony  in  the  case,  not  objected  to,  or  by 
the  evidence  of  witnesses  for  the  bonk. 

2.  The  second  ground  of  reversal  in  the 
former  opinion  was  that  the  trial  court  erred 
in  the  rejection  of  testimony  to  show  that 
while  Pfeiffer  was  cashier  of  tbe  bank,  yet 
during  bis  absence,  in  shipping,  selling,  and 
disposing  of  the  mortgaged  sheep,  he  re- 
ceived no  compensation  from  the  bank.  It 
was  sought  to  have  Goble,  the  vice  president, 
testify  as  to  this  fact,  but  he  was  not  al- 
lowed to  do  so,  upon  objection.  By  consent 
of  parties,  before  Goble  testified,  the  sworn 
answer  to  tbe  interrogatories  attached  to  the 
petition,  and  propounded  to  Pfeiffer,  as  cash- 
ier of  the  bank,  were  admitted  in  evidence  on 
the  part  of  the  bank;  and  from  these  it  aih 
pears  tliat  while  Pfeiffer  was  absent  with 
tbe  8beei>,  from  November  5  to  November  29, 
1803,  he  was  not  discharging  his  duties  as 
cashier,  and  received  no  compensation  durlne 
that  period.  So  tbe  fact  sought  to  be  elicited 
from  Goble  was  already  part  of  tbe  evidence 
of  the  bank,  and,  if  admitted,  would  have 
been  merely  cumulative.  But  it  can  make 
no  difference  whether  or  not  Pfeiffer  receiv- 
ed compensation  from  the  bank  while  on  his 
mission  to  Chicago,  as  that  fact  could  not 
make  him  its  agent  as  to  his  private  c<m- 
cems.  There  was  no  esroi  In  the  rejection 
of  Goble's  testimony  on  this  point,  as  the  fact 
already  appeared  in  the  evidence,  and  was 
not  disputed,  and  because  tbe  bank  would 
not  have  been  prejudiced  by  its  omission  to 
show  that  Pfeiffer  was  not  paid  by  It  during 
Its  absence.  It  Is  no  unusual  thing  for  ofll- 
clals  of  a  Brivate  corporation  to  receive  Bat 
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ary  during  a  Tacation,  or  even  while  tempo- 
larily  absent,  attending  to  matters  purely 
private  and  personal;  and  such  generosity 
does  not  make  the  corporation  resiKinslble 
for  the  acts  or  conduct  of  the  official  during 
such  period,  or,  indeed,  on  any  other  occa- 
sion, while  not  acting  within  the  scoije  of  his 
employment. 

3.  It  was  held  In  the  former  opinion  that, 
by  the  admission  of  the  declarations  of  Pfeif- 
fer,  and  the  rejection  of  Coble's  testimony 
upon  the  matter  of  nonpayment  of  salary,  the 
trial  court  Indicated  by  such  rulings  that  it 
adopted  the  theory,  or  one  of  the  theories  of 
the  plaintiff  below,  that,  Pfelffer  being  the 
cashier  of  the  bank,  even  while  absent  at- 
tending to  his  private  business,  in  all  mat- 
ters relating  to  the  sale  of  the  mortgaged 
property,  and  the  application  of  its  proceeds, 
he  acted  as  agent  of  the  bank,  and,  in  mak- 
ing up  Its  decision,  "treated  Pfelffer  as  the 
agent  of  the  bank  In  this  transaction,  and 
held  It  liable  for  his  acts  and  declarations, 
and  Imputed  his  knowledge  to  It  as  notice"; 
further,  that,  as  the  question  of  notice,  be- 
ing the  main  question  In  the  case,  upon  the 
competent  evidence,  was  a  "close"  one,  the 
case  ought  to  be  closely  and  accurately  tried. 
There  being  no  special  findings  In  the  case, 
the  theory  of  the  trial  court  can  only  be  a 
matter  of  sunuise  and  conjecture.  The  ci- 
tation from  EUliott,  App.  Proc.  8  591,  I  think, 
resta  largely  upon  the  rulings  as  to  the  plead- 
ings in  the  case.  The  general  rule  Is  that  if 
the  trial  court  arrives  at  the  correct  result, 
no  matter  how  Incorrectly  it  reasoned,  the  er- 
rors occurring  at  the  trial,  if  not  prejudicial, 
are  cured  by  a  proper  final  decision.  Tlie  er- 
ror complained  of  must  be  wrong  and  preju- 
dicial, and  must  probably  have  operated  to 
bring  about  a  wrong  finai  result.  This  doc- 
trine is  illustrated  by  the  cases  which  hold 
that  rejecting  competent  evidence  tliat  could 
not  have  infiuenced  the  decision,  or  admitting 
Incompetent  evidence  where  It  could  not 
have  conduced  to  a  wrong  decision,  is  not  er- 
ror. Id.  §  503.  I  do  not  think  that  the  al- 
leged errors  in  the  trial  point  unerringly  to 
the  conclusion  tlmt  It  adopted  the  theory  that 
Pfelffer  bound  the  bank  by  his  knowledge 
because  he  was  its  cashier.  It  Is  true  that 
counsel  for  the  defendant  in  error  (the  plain- 
tiff below),  in  this  court,  advance  tliat  as  one 
of  their  theories,  but  they  do  not  rely  upon  It 
to  the  exclusion  of  other  tlieorit's.  I  cannot 
impute  to  the  trial  court  such  a  willful  disre- 
gard of  an  elementary  principle  that  an 
agent,  to  bind  his  principal,  must  act  within 
the  scope  of  his  eiiii)Ioymcnt;  and,  further, 
tliat  an  agency  could  exlat  in  this  case  he- 
cause  PfeifTer  was  cashitT  of  the  bank,  and 
iience  bound  tiie  hank,  during  his  tenii  of 
service,  by  all  of  liis  acts  rcisiting  to  his  own 
affairs,  outside  of  his  duties.  Tlie  presumi>- 
tion  is  that  the  proecedlngs  of  a  trial  court 
are  correct  until  afflrniatlve  error  has  been 
shown;  and  error  cannot  be  predicatwl  upon 
the  rulings  during  the  trial,  unless  they  were 


erroneous  and  prejudicial,  and  must  bare 
contributed  to  a  wrong  result.  At  the  time 
of  the  first  bearing  upon  the  cause,  I  reluc- 
tantly concurred  in  the  opinion;  but,  upon  a 
full  examination  of  the  record  and  of  the  law 
of  the  case,  I  am  convinced  that  I  was 
wrong  in  expressing  my  concurrence.  It  Is 
my  duty  to  cliange  my  views  when  I  become 
convinced  of  my  error,  and  I  do  so  without 
hesitation,  as  many  judges  have  done  before 
me.  It  has  been  well  said  that  "consistency 
Is  the  hobgoblin  of  small  minds."  Nothing 
can  be  so  dangerous  to  the  administration  of 
Justice  as  the  presence  of  one  in  a  Judicial  po- 
sition who  adheres  to  a  decision  wh^  It  is 
manifest  to  him  that  it  Is  erroneous.  Upon 
the  other  questions  involved  in  the  case,  I 
am  of  the  same  opinion  as  upon  the  discus- 
sion of  the  case  upon  the  original  hearing, 
and  I  shall  now  state  my  views  upon  this 
question,  the  vital  one  in  the  case. 

4.  One  of  the  grounds  for  affirmance  urged 
by  counsel  for  the  defendant  In  error  Is  that 
no  knowledge  or  notice  of  the  trust  character 
of  the  fond  was  necessary  to  charge  the  bank, 
as  the  draft  was  applied  In  the  payment  of 
antecedent  debts,  those  due  the  bank  and 
Kinney  &  Co.  It  has  been  a  matter  of  some 
dispute  whether  or  not  a  person  taking  prop- 
erty In  consideration  of  a  pre-existing  debt  is 
a  purchaser  for  value,  having  lost  nothing 
by  the  transaction;  while  others  maintain 
that  the  creditor  divests  himself  of  the  right 
of  action  or  of  securing  the  original  liability, 
and  places  himself  In  a  worse  position  than 
he  would  liave  done  by  a  definite  fort>earance 
of  tlie  debt,  where  there  is  an  absolute  dis- 
charge and  extinguishment  of  the  antecedent 
debt,  which  constitutes  a  valuable  considera- 
tion. In  Fetter  on  Equity  the  former  is  said 
to  be  the  general  rule;  but  In  Xorton  on 
Notes  and  Bills  the  contrary  view  Is  adopt- 
ed, tliat  an  antecedent  or  pre-existing  debt 
is  "probably"  a  sufficient  consideration  to  a 
negotiable  bill  or  note  or  the  transfer  there- 
of; and,  further,  that  a  bill  or  note  trans- 
ferred as  collateral  to  an  Indebtedness  is 
"probably"  transferred  upon  a  sufficient  con- 
sideration. Fetter,  Eq.  Oti;  Bank  v.  Farweil, 
7  C.  C.  A.  391,  58  Fed.  033;  Burtnett  v. 
Bank,  38  Mich.  030;  Long  v.  Busscll.  45  N. 
Y.  Super.  Ct.  435.  I  trust  that  Mr.  Justice 
CON'AT\'AY,  who  has  devoted  much  time  to 
the  consideration  of  this  question,  will  pre- 
sent his  views  fully  In  his  opinion  in  the 
case,  as  It  will  be  undoubtedly  a  settlement 
of  this  vexed  question  where  the  doctors  of 
the  law  disagree.  I  do  not  think  that  it  be- 
comes necessary  to  decide  that  question,  as 
I  think  that  the  bank  had  a  right  to  treat 
this  deposit  of  Pfelffer  like  that  of  any  otlier 
customer,  and  place  It  to  his  credit,  even  with 
the  knowledge  tliat  It  was  not  his  own,  but 
held  In  a  lidiiciarj-  capacity,  but  not  to  apply 
it  to  the  payment  of  his  indebtedness  to  it; 
and  this  view  will  be  elaborated  hereafter. 
This  brings  to  our  consideration  the  main 
j  question  In  the  cose:  Did  the  offlcers  of  the 
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bank  know,  or  did  they  have  sufflclent  In- 
fonnatlon  to  pat  them  upou  the  Inquiry,  that 
the  draft  tnusmltted  from  Pfelffer  was  the 
proceeds  of  nMOtfEaffed  property,  and  was 
money  or  Its  r^reeentatlve  which  belonged 
to  another?  This  qaestlon  is  to  be  deter- 
mined by  a  rsTlew  ot  all  the  facts  and  clr- 
cumstancee  at  the  case  as  disclosed  by  the 
evidence.  The  trial  court  found  for  the 
plaintiff  generally,  and,  to  warrant  a  revers- 
al of  its  finding  of  fact,  It  must  be  clearly 
against  the  weigtit  of  evideuce,  or  not  ground- 
ed upon  sufficient  evidence.  As  to  the  con- 
clusion of  law  based  upon  a  finding  of  fact 
that  is  different  matter,  and  is  subject,  of 
course,  to  no  presumption,  except  such  as 
arises  generally  from  the  action  of  a  court 
of  general  jurisdiction,  acting  within  its  legit- 
imate sphere.  The  universal  rule  is  that  an 
appellate  tribunal  will  not  reverse  upon  a 
mere  question  of  fact,  unless  It  appears  that 
the  trial  court  decided  against  the  weight  of 
evidence,  or  contrary  to  the  evidence.  A 
mere  conflict  In  the  evidence  is  not  sufficient 
cause  for  reversal,  but  the  trial  court  must 
have  decided  against  the  weight  of  the  evi- 
dence or  upou  Insufficient  evidence.  This  Is 
particularly  so  where  the  witnesses  testify  in 
opea  court,  and  where  the  trial  court  can  ob- 
serve, as  we  cannot,  the  deportment  of  the 
witnesses  upon  the  stand,  and  their  manner 
of  testifying;  while  we  are  to  decide  without 
these  important  adjuncts  in  estimating  the 
value  to  be  put  upon  the  testimony  of  each 
witness,  and,  In  case  of  a  conflict  of  evidence, 
the  credibility  of  the  witness.  It  becomes 
necessary  to  go  somewliat  In  detail  Into  the 
evidence  upon  this  point  of  notice.  Pfelffer 
testified  that  he  does  not  think  the  officials 
of  the  bank  knew  of  his  relations  with  Lu- 
mau,  and  that  he  did  not  think  that  they 
knew  of  the  object  ot  his  mission  to  sell  the 
sheep.  He  admits  that  the  money  was  Lu- 
man*8,  and  the  reason  for  his  action  In  not 
objecting  to  the  tippllcatlon  of  the  money  by 
the  bank,  or  In  not  dlrcctlnfi  It  to  be  applied 
to  the  decrease  of  the  mortfrage  debt,  was 
tliat  he  did  not  want  to  antagonize  the  bank. 
Luman  testifies  that  durlns  Pfelffer's  absence 
with  the  sheep  he  went  Into  the  bnnk,  and 
asked  Goble,  the  vice  president  and  acting 
cashier,  how  Pfelffer  was  getting  along  with 
his  sheep,  and  when  he  looked  for  him  back. 
Goble  answered  that  lie  liad  not  heard  from 
Pfetff^r  since  he  shipped  the  sheep  from  Raw- 
Una.  On  cross-examination  this  testimony 
was  not  shaken  to  any  extent.  Hamlin,  the 
ftttome}'  for  Lurann,  states  that  on  the  1st 
of  December.  1S03,  he,  with  Luman.  went  to 
the  bank  for  the  puriMse  of  making  a  de- 
mand for  the  money,  the  proceeds  of  the 
draft,  and  that  Goble  said  that  "be  had  no 
direct  knowleilge  of  the  source  from  which 
the  money  was  derived."  Ooble  does  not  re- 
member the  exact  conversation.  It  must 
have  bad  reference  to  the  time  when  the 
draft  was  received,  as  Roble  swears  that  he 
did  not  know  tintll  shortly  after  Pfelffer  had 
returned,  and  after  the  application  bad  been 


made,  that  the  money  belonged  to  Luman. 
Goble  testifies  that  the  draft  was  Issued  by 
one  ClUcago  bank  on  another,  so  that  be  must 
have  been  aware  that  the  draft  was  made  In 
Chicago,  and  that,  under  the  circumstances. 
It  must  have  been  In  payment  of  a  transac- 
tion occurring  in  that  city.  He,  with  all  oth- 
ers, had  notice  of  the  filing  of  the  mortgage, 
and  of  Its  contents,  and  was  presumed  to 
know  the  law.  In  respect  to  Its  provisions, 
that  all  moneys  received  from  the  sale  of  any 
part  of  the  mortgaged  property  should  be 
paid  over  to  the  mortgagee.  He  states  that, 
at  the  time  of  the  application  of  the  moneys 
to  the  bank,  he  did  not  liave  any  knowledge 
that  It  was  realized  from  the  sale  of  mort- 
gaged property,  or  what  the  money  "had  been 
received  from,  or  when  or  how";  when  Pfelf- 
fer left  town,  he  "supposed,  or  at  least  under- 
stood, that  he  was  going  out  with  sheep"; 
that  Pfelffer  bad  a  siieep  ranch  over  north 
of  Rock  Springs;  that  he  heard  that  Pfelffer 
was  east  with  sheep  on  the  street,  but  did  not 
know  where  he  got  the  Information  or  "ru- 
mor"; that  he  knew  In  a  general  way  of 
Pfelffer's  financial  condition  and  standing, 
and  that  he  was  engaged  in  the  sheep  busi- 
ness; that  he  knew  when  Pfelffer  bought 
these  sheep,  and  would  not  have  thought 
that  he  had  money  sufficient  to  pay  for  them; 
that  be  did  know  some  months  after  the  pur- 
chase of  these  sheep  that  Pfelffer  was  in  debt 
on  them,  but  did  not  know  how  much;  that 
he  knew  that  the  purchase  from  Luman  "cov- 
ered a  good  deal  of  money";  that  Pfelffer 
had  about  $1,000  worth  of  property  outside 
of  his  sheep  business,  some  of  it  In  the  shape 
of  a  homestead,  which  he  supposed  was  his; 
that  he  (Goble)  had  a  conversation  with  Kin- 
ney, a  director  of  the  bank,  after  Pfelffer 
went  away;  that  he  stated  to  Kinney,  lu 
speaking  of  Pfelffer's  affairs  In  a  general 
way,  that  It  looked  bad  for  him  (Pfelffer), 
"the  way  the  market  was  going,  and  the  way 
the  prices  were  declining."  In  addition  to 
this,  Goble  testifies  that  Pfelffer  had  an  In- 
1  come  of  $40  or  $50  per  month  outside  the 
I  bank,  but  he  knew  of  no  considerable  amount 
at  any  one  time  that  would  come  except 
through  the  sheep  business.  He  further 
states.  In  response  to  a  question  by  the  court, 
that  the  note  to  which  a  portion  of  the  draft 
was  applied  was  given  the  1st  of  August, 
18&3,  and  was  due  In  90  days,  and  tlmt  the 
overdraft  had  been  accumulating  from  June 
to  December  of  that  year,  and  be  refreshes 
his  memory  by  asking  Luman,  in  open  coart, 
abont  the  time  of  the  receipts  for  the  wool,— 
some  time  In  Jane,  ISSS.  The  draft  was  for- 
warded to  the  bank  from  Laramie,  aboat  a 
day's  journey  by  rail  from  Rock  Springs.  At 
the  time  of  its  ai^llcatlon.  Pfelffer  was  In- 
debted to  the  bank  over  $2,000,  and  to  a  co- 
partnemhip,  of  which  a  leading  director  of 
the  bank  and  Its  president  was  a  member, 
for  $1,000  more;  and  this  latter  fact  seems 
to  have  been  known  to  Goble  at  the  time  of 
the  application  of  the  moneys,  as  he  suggest- 
ed the  tnuufei,  and  as  Ff  eUCer  states  that  the 
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applk'ntioD  was  mncle  by  Goble,  and  Ooble 
states  that  it  was  tlone  with  the  sauction  of 
rfeiffer.  It  seems  to  me  dlfflcult  to  escape 
the  concluBion.  from  a  review  of  all  the  evi- 
deDce  iu  the  cuse,  that  Goiilt'.  the  vice  presi- 
dent of  the  bank,  had  knowledge  of  the 
source  from  which  the  draft  was  derived,  and 
that  It  represented  the  proceeds  of  mortgaged 
Bheep,  and  was  merely  held  by  Pfelffer  as 
trustee  or  agent  for  the  true  owner.  In  ad- 
dition to  the  notice  of  tlie  mortgage  and  Its 
contents,  and  of  the  positive  provisions  of 
the  statute  directing  the  application  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty to  the  reduction  of  the  mortgage  debt,— 
a  wise  provision  for  the  benefit  of  all  unse- 
cured creditors,— are  the  facts,  well  known  to 
Goble,  that  PfeiCTer  was  heavily  In  debt  to 
Luman  for  the  sheep;  that  he  had  gone  east 
with  sheep;  tliat  the  markets  w^ere  bad;  that 
the  bank  held  a  large  claim  against  him  on 
oalancea  and  overdue  pai>er;  that  Pfelffer 
had  no  means  from  which  he  could  realize 
such  a  comparatively  large  sum  of  money  as 
that  remitted  by  the  draft,-|2,880,— except 
through  the  sale  of  his  sheep  or  through  the 
Bheep  business;  the  conversatiMis  had  witli 
Luman;  and  the  admission  made  to  Ilanilin 
that  he  had  no  "direct"  knowledge  of  the 
source  from  which  tlie  money  was  derived. 
Hiese  facts  and  others  I  liave  mentioned  con- 
vince me  that  Goble  must  have  known  when 
he  received  the  draft  from  Pfelflfer  that  It  rep- 
resented the  proceeds  of  the  sale  of  sheep 
mortgaged  by  Pfelffer  to  Luman. 

As  to  what  constitutes  actual  notice  has 
been  well  stated  as  follows:  "Vague  re- 
ports from  persons  not  interested  in  the 
propeirty  do  not  amount  to  actual  notice; 
nor  do  mere  general  assertions  that  some 
other  person  claims  title.  It  has  even  been 
stated  that  the  notice  must  be  given  by 
some  person  Interested  In  the  property,  or 
bis  agent,  to  the  party  charged,  or  his  agent, 
and  communicated  in  the  same  transaction, 
or  In  the  negotiation  leading  up  to  it.  But 
it  Is  believed  tliat  the  true  rule  is  that 
knowledge  of  facts,  from  whatever  sourceob- 
tained,  wlilch  are  suttlclent  to  put  an  ordina- 
rily prudent  man  on  iuqulry,  will  charge 
a  purchaser  with  actual  notice  of  all  the 
facts  which  such  an  iuQuiry  would  have 
developed."  Fetter,  Eq.  83.  And  again, 
from  the  same  author,  at  page  Ofi:  "The 
Diaxlm  that  he  who  comes  Into  equity  must 
come  W'lth  clean  hands  Is  peculiarly  ap- 
plicable to  one  claiming  to  be  a  bona  fide 
purchaser.  Good  faith  consists  in  an  hon- 
est intention  to  abstain  from  taking  any 
unconscientious  advantage  of  another,  even 
though  the  forms  or  technicalities  of  law, 
together  with  an  absence  of  belief  or  facts 
which  would  render  the  transaction  uncon- 
scientious. Not  only  must  there  be  an  ab- 
sence of  positive  fraud,  but  any  inequitable 
conduct  by  the  purchaser  towards  his  gran- 
tor, or  the  latter's  creditors,  defeats  the  pro- 
tection which  equity  would  otherwise  ac- 


cord a  bona  fide  purchaser."  I  do  not  think, 
however,  that  the  bank  is  In  the  attitude 

of  a  purchaser  of  negotiable  paper,  as  the 
draft  should  be  considered  as  currency,  and 
as  It  had  the  right,  even  with  knowledge, 
through  its  officer,  of  the  trust  character 
of  the  fund  transmitted  to  It  by  Pfelffer,  to 
place  the  amount  to  his  credit,  and  even  to 
pay  his  checks  drawn  on  It,  not  payable 
to  Itself  or  passing  to  It  with  such  knowl- 
j  edge-  but  It  had  no  right  to  participate  in 
the  wrongful  diversion  of  the  fund,  and  pay 
Itself  out  of  the  proceeds  of  the  draft  A 
banker  is  not  required  to  protect  the  rights 
of  third  ijartles,  or  to  Initiate  any  Inquiry 
between  him  and  the  customer;  but  If  the 
depositor  seeks  to  pay  his  own  debt  to  the 
banker  by  an  appropriation  of  funds  to  his 
credit,  when  the  bank  knows  such  funds 
to  be  of  a  fiduciary  character,  the  bank  then 
becomes  liable  as  a  participant  In  the  un- 
lawful diversion  of  the  trust  funds,  and  can- 
not rely  upon  any  presumption  that  the 
moneys  drawn  will  be  used  In  dischar^ng 
the  trust  or  for  the  benefit  of  the  cestui  que 
j  trust.  1  Morse,  Banks,  p.  &41,  $  317;  How- 
'  ard  V.  Bank,  80  Ky.  496;  Bank  v.  Glapp, 
76  N.  C.  482;  Bank  v.  Jones.  18  Tex.  811. 

Before  leaving  this  branch  of  the  case,  as 
to  the  notice  and  knowledge  requisite  to 
charge  a  bank  with  notice  of  the  claims  of 
third  persons,  we  desire  to  cite,  as  support- 
ing our  views,  the  case  of  Bank  v.  Gillespie, 
137  U.  S.  411,  11  Sup.  Ct.  118,  in  which  the 
facts  and  circumstances  developed  In  the 
evidence  are  somewhat  analogous  to  those 
of  the  case  at  bar,  and  in  which  case  the 
bank  was  held  liable,  on  testimony  no 
stronger  than  that  presented  In  this  case, 
for  applying  moneys  of  a  depositor  credited 
In  his  own  name,  to  the  payment  of  his 
debts,  when  the  bank  was  assumed  to  have 
I  had  knowledge  of  the  fact  that  the  moneys 
I  were  really  those  of  a  third  person.  Al- 
though the  relation  between  a  bank  anc,  Its 
creditor  is  generally  that  of  debtor  and  cred- 
itor, and  the  balance  on  the  account  Is  only 
;  a  debt,  yet  the  question  is  always  open 
I  while  the  fund  reuialns,  to  whom,  lu  equity, 
I  does  it  beuelicially  belong?    If  the  money 
I  belonged  to  a  third  person,  and  was  held 
,  by  the  depositor  in  a  fiduciary  capacity,  Ita 
character  Is  not  changed  by  being  placed  to 
the  creilit  of  the  trustee  in  his  bank  account. 
*  Central  Nat.  Bank  v.  Connecticut  Mut  Life 
Ins.  Co.,  104  U.  S.  54.    It  seems  to  mo  tliat 
when  this  fund  Is  traced  to  the  bank,  and  is 
converted  to  its  own  use,  with  knowledge 
and  notice  of  its  trust  character,  the  bank 
:  should  be  held  liable;  but  otherwise  vbsn 
I  the  payment  Is  made  to  a  thlrr.  person,  at 
the  direction  of  the  trustee,  as  In  that  case 
the  imnk  becomes  but  the  mere  channel  cur 
medium  through  which  the  mlsappUcatlw 
Is  made. 

The  bank  had  knowledge  and  notice  of  the 
nature  of  the  deposit,  of  its  trust  cliaraeter, 
and  could  not  lawfully  pay  Itself  out  of  It 
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to  satlBfy  tbe  Indebtedness  of  Pfelffer;  and 
as  to  tbe  sums  so  appropriated  by  it  in  pay- 
ment of  the  amounts  due  It  from  blm,  on 
the  overdraft  and  note,  amounting  to  $2,- 
and  Interest  th^^n,  it  should  be 
beld  liable.  As  to  the  residue,— the  sum  of 
$813.41,  passed  to  tbe  credit  of  Tim  Kinney 
&  Co.,— there  is  not  suffldent  proof  to  show 
that  such  copartnership  participated  in  tbe 
diversion  to  bold  them,  and  they  are  not 
parties  to  tbe  suit;  and  the  bank,  having 
merely  followed  tbe  direction  of  Pfelffer  In 
this  respect,  was  not  bound  to  protect  tbe 
rights  of  Luman  by  setting  up  bis  rights,— 
the  jus  tertll.  As  to  this  sum  tbe  bank  is 
not  llabl& 

The  judgment  must  be  affirmed  as  to  tbe 
sum  of  |2,06&59,  and  Interest  thereon  from 
the  date  of  the  wrongful  application,  and  re- 
versed  as  to  the  remainder.  Tbe  cause  will 
be  remanded  to  the  district  court  for  Sweet- 
water county,  with  directions  that  in  case 
the  plaintiff  below,  Abuer  Luman,  does  not 
file  a  remittitur  for  the  sum  of  $813.41,  with 
Interest  thn^n,  la  such  manner  as  to  re- 
duce the  Judgment  to  be  entered  as  of  tbe 
date  of  its  rendition  to  tbe  sum  of  ¥2,066.59, 
and  Interest  thereon  from  the  date  of  its 
application,— that  is,  from  tbe  28th  day  of 
November,  isas,— a  new  trial  be  granted. 
In  case  such  remittitur  shall  be  filed,  tbe 
jndgmeot  shall  stand  afflrmed  as  reduced. 

POTTEB.  J,.  CMICIIEB. 

CONAWAY,  J.  (dissenting).  I  cannot  con- 
cur in  the  view  of  tbe  court  in  this  case. 
The  facts  are  stated  in  tbe  opinion  of  the 
court.  Pfetffer,  In  selling  tlie  mortgaged 
sheep,  and  disposing  of  the  proceeds,  was 
acting  for  himself,  and  not  for  tbe  bonk. 
His  statemente  In  reference  to  these  trans- 
actions, made  in  conversation  with  defend- 
ant In  error  and  with  Hamlin,  were  erro- 
neously admitted,  over  objection,  as  evi- 
dence against  tbe  bank.  These  statements, 
as  testified  to  by  defendant  in  error,  were 
to  the  effect  that  tbe  bank  had  taken  the 
money  that  Ffeiffer  had  sent  it  on  deposit, 
and  bad  token  sjtd  used  It,  and  he  had  no 
way  of  getting  It.  In  addition  to  this,  de- 
fendant In  eiTOr  Is  asked:  "Did  Pfelffer 
stete  whether  this  application  was  made 
with  his  consent  or  not,— this  application  of 
the  money?"  He  answers:  "He  said  It  was 
not.  Pfeiffer  told  me  that  be  sent  the  mon- 
ey with  good  faltb,  and  I  should  have  the 
•money."  Pfeiffer  testilied,  without  objec- 
tion, to  the  same  facts.  This  Is  the  proper 
way  to  prove  these  facts.  It  is  not  permis- 
sible to  corroborate  his  sworn  testimony  by 
his  hearsay  statements  Introduced  as  ad- 
missions or  declarations  of  tbe  bank.  They 
can  be  admissible  on  no  other  hypothesis 
than  that  they  are  the  declarations  of  the 
bank.  Hamlin  also  testifled,  over  objection, 
to  a  conversation  with  rfeiffer  on  December 
■  1,  1803,  la  whlcb  Pfelffer  said  in  reference 


to  the  money  in  controversy  that  "he  knew 
it  belonged  to  Mr.  Luman,  but  he  had  re- 
mitted it  to  the  bank,  aud  they  had  applied 
it  on  his  debts  to  tbe  bank  without  his  coo- 
sent."  These  statemeuts  are  of  a  character 
to  be  very  prejudicial,  and  their  admission 
Is  prejudicial  error,  sufflcleut  of  itself  to  re- 
quire a  new  trial.  At  the  time  these  state- 
ments were  made,  Pfeiffer  had  resumed  tbe 
discharge  of  his  duties  as  cashier  of  tbe 
bank.  It  may  be  that  It  would  have  been 
proper  for  defendant  in  error  to  have  made 
a  demand  upon  the  bank  for  the  money  In 
controversy  through  Pfelffer,  as  cashier,  at 
that  time,  and  proper  for  Pfeiffer  to  have 
answered  for  the  bank,  as  Its  cashier,  that  It 
declined  to  pay  the  money.  But  neither 
then  nor  at  any  other  time  was  It  permis- 
sible for  Pfeiffer  to  speak  for  the  bank  in 
reference  to  his  intention  In  maJcing  the  de- 
posit, or  to  say  for  tbe  bank  that  It  had 
taken  and  used  the  money,  or  to  give  char- 
acter to  his  own  past  transactions  in  any  re- 
spect. These  matters  involve  considerations 
arising  from  the  sale  of  the  sheep  and  the 
disposal  of  the  proceeds,  in  which  Pfelffer 
was  not  acting  for  the  bank,  and  bad  no  au- 
thority at  any  time  to  speak  for  the  bank, 
and  in  regard  to  which  the  bank  had  no  con- 
trol. 

The  error  is  all  the  more  prejudicial  from 
considerations  well  stated  In  the  opinion  of 
the  court  on  the  original  hearing.  In  the  fol- 
lowing words:  "The  theory  indicated  here 
is  that  Pfeiffer  should  be  deemed  the  cashier 
and  authorized  agent  of  the  bank  In  the  par- 
ticular transaction,  tbe  bank  to  be  bound  by 
bis  acts  and  declarations,  and  bis  knowledge 
Imputed  to  tbe  bonk  as  notice;  and  it  must 
be  presumed  that  the  court  tried  the  case  on 
that  theory.  The  same  reasoning  disposes 
of  the  claim  of  the  defendant  in  error,  'There 
is  sufficient  evidence  in  the  case  of  the  fact 
that  tbe  plaintiff  In  error  had  knowledge  of 
the  rights  of  tbe  defendant  in  errcn:  In  the 
draft  in  question,  through  its  vice  president, 
Goble,  to  sustain  the  action  of  the  lower 
court.'  There  is  nothing  in  the  record  to  in- 
dicate that  the  lower  court  so  decided."  The 
rule  applicable  to  such  cases  is  well  stated 
in  Ang.  &  A.  Corp.  §  803:  "Neither  the  acts 
nor  knowledge  of  the  officer  of  a  corporation 
will  bind  It  in  a  matter  In  which  he  acte  for 
himself,  aud  deals  with  the  corporation  as  If 
he  had  no  official  connection  with  It."  And, 
I  would  add,  there  can  be  no  question  that 
the  same  rule  applies  to  declarations.  They 
are  acts  within  the  meaning  of  the  rule. 

Deeming  tbe  I'easons  for  awarding  a  new 
trial,  stated  in  the  opinion  of  the  court  on 
the  original  hearing,  well  grounded  and  suf- 
ficient, I  was  willing  that  tlie  case  should 
be  tried  anew,  unprejudiced  by  any  further 
expression  of  judicial  views  from  this  bench. 
But  now,  under  tbe  changed  condition  of 
matters.  I  find  it  necessary  to  examine  more 
critically  tbe  case  made  by  the  record,  and 
to  show  some  additional  obstacles  to  my  con* 
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earring  tn  tbe  rerersal  of  the  first  decision  of 
this  court.  A  single  good  reason  for  grant- 
ing a  new  trial  la  auffiolent,  whether  It  be  the 
one  assigned  In  the  former  opinion  or  not. 
I  find  In  this  record  at  least  three  additional 
reasons: 

1.  The  evidence  In  this  record  does  not 
show  a  rMl,  sub^tlng  debt  of  Pfeiffer  to 
Luman.  After  the  conversation  with  Pfeif- 
fer, and  some  time  prior  to  December  28, 
1893,  defendant  tn  error  took  possesBlon  of 
the  mortgaged  herd  of  sheep  as  mortgagee. 
His  mortgage  gave  him  the  rifrht,  on  default 
In  the  payment  of  any  Installment  of  the 
mortgage  debt,  to  declare  the  whole  debt 
dne,  take  poBsession  of  the  mortgaged  prop- 
er^, and  advertise  and  sell  It  according  to 
law,  for  the  best  prices  obtainable;  to  pay 
himself  the  debt,  with  accrued  Interest  and 
necessary  expenses,  accounting  to  the  mort- 
gagor for  any  surplus.  Wur  statute  pre- 
scribes the  method  of  advertising  and  sell- 
ing. The  sale  must  be  at  public  auction,  in 
the  daytime,  between  the  hours  of  10  a.  m. 
and  4  p.  m.  "The  mortgagee,  his  assignee, 
and  his  or  their  legal  representatives,  may, 
fairly  and  In  good  faith,  purchase  any  of  the 
mortgaged  property  offered  at  such  s^e." 
Ber.  St.  S  88.  Defendant  In  error  never 
regularly  or  legally  foreclosed  his  mortgage. 
On  December  28th  he  made  a  settlement 
with  Pfeiffer,  and  took  the  mortgaged  prop- 
erty and  some  other  property  In  payment  of 
the  mortgage  debt,  except  92,880.  A  mort- 
gagee may  accept  a  release  of  the  eqnity  of 
redemption  from  the  mortgagor,  but  such  re- 
lease Is  not  conclusive  against  the  mortgagor 
nor  third  parties,  and  the  courts  will  scru- 
tinize such  transactions  closely.  The  debt 
of  Pfeiffer  to  defendant  In  error  Is  the  basis 
of  this  action.  It  is  Incumbent  upon  defend- 
ant In  error  to  show  that  there  Is  really  such 
a  debt  fairly  and  honestly  owlnft  to  him. 
What  does  the  record  reveal  upon  this  point? 
It  shows  a  note  with  a  balance  due  of  about 
$2,880.  If  defendant  In  error  had  stopped 
there  in  his  evidence,  he  would  have  had  a 
prima  facie  case.  But  other  facts  were  too 
intimately  associated  w^Ith  this  to  be  discon- 
nected in  evidence.  By  a  remarkable  coinci- 
d^ce,  tills  is  the  amount  of  Pfclffer's  deposit 
In  the  bank.  Such  a  coincidence  naturally 
Incites  inquiry,  and  requires  explanation. 
The  explanation  Is  furnished  by  defendant 
In  error  In  the  evidence  Introduced  by  him- 
self. He  Introduces  but  three  witnesses,— 
Pfeiffer,  himself,  and  his  attorney.  His  at- 
torney knows  nothing,  and  testifies  to  noth- 
ing, about  the  settlement  of  December  28tb. 
But  Pfeiffer,  In  his  testimony  In  chief,  says: 
"Mr.  Luman  gave  me  back  all  my  paper  ex- 
cept |2,880.  He  retained  that  In  order  to 
bring  this  action."  He  repeats  this,  In  sub- 
stance, on  cross-examination.  On  re-examl- 
natlon,  In  response  to  leading  questions,  be 
explains  further:  "Q.  You  say  Mr.  Luman 
Inflated  upon  keeping  back  $2,880  of  this 
money  for  the  purpose  of  suing  tbe  bank? 


A.  Tes,  sir.  Q.  Isn't  it  a  fact  that  ta«  In- 
sisted because  It  was  his?  A.  Yes,  «dr.  Q. 
And  that  he  holds  you,  as  well  as  the  bank, 
for  it.  In  case  he  has  no  action  against  the 
bank?  A.  I  suppose  he  does.  Q.  Tou  are 
liable  for  that  amount?  A.  I  expect  that  is 
It"  So  it  appears  by  his  own  showing,  by 
bis  own  witness,  that  the  settlement  of  de- 
fendant In  error  with  Pfeiffer  on  December 
28th  was  such  a  settlement  as  to  leave  Pfeif- 
fer in  doubt  as  to  whether  he  sdll  owed  any- 
thing or  not.  Pfelffer's  language  Is  well 
chosen,  so  as  not  to  be  an  admisslcm  of  any 
actual  Indebtedness  In  case  of  a  future  ac- 
tion against  him.  The  language  Is  not  suffi- 
cient to  authorize  a  judgment  against  him. 
And  it  further  appears  from  the  testimony  of 
defendant  In  error  himself  that  he  does  not 
regard  the  debt  from  Pfeiffer  to  hlma^  as 
a  real  debt  He  calls  it  a  ao^sed  debt.  In. 
his  testimony  appear  these  questions  and  an- 
swers: "Q-  At  the  time  of  settlement,  what 
amount  was  supposed  to  be  due  upon  this 
note?  A.  Supposed  to  be  $2,880.  Q.  Inter- 
est and  all  up  to  that  date?  A.  Yes,  air." 
And  so  they  make  out  a  claim  which  la  snp- 
positltious  as  against  Pfeiffer,  but  real,  or 
supposed  to  be  reiU,  as  against  tlie  bank; 
and  these  siqnMsltfoDS,  and  this  siq^nsltltlous 
debt  or  claim,  are  the  basis  of  the  judgmoit 
In  this  case. 

Now.  banking  Is  a  lawful  and  legitimate 
business.  The  rights  and  liabilities  of  banks 
ore  measured  by  the  same  rules  of  law  tbat 
measure  tbe  rights  and  liabilities  of  other  par^ 
ties.  A  debt  or  claim  which  Is  suppositltlons  as 
against  another  party  cannot  be  real  as  aRalnst 
a  bank.  It  Is  error  to  consider  it  so.  Suppo- 
sitions do  not  sustain  Judgments.  This  court 
says  in  reference  to  Pftfflrer*B  testimony:  "He 
admits  that  the  money  was  Luman's."  What 
he  actually  says  upon  this  point  appears  In 
the  following  queatlona  by  the  court  and  his 
answers:  "Q.  At  the  time  you  shipped  this 
money,  whose  money  was  it?  A.  'J%e  draft 
was  made  out  to  me.  Q.  Whose  money  was 
It?  A.  For  the  sheep  covered  by  this  mort- 
gage. Q.  Whose  money  was  It?  A.  Perhaps 
it  was  Luman's."  Whether  it  was  Luman's 
or  not  Is  £  guestion  of  law  under  the  facts 
proved,  and  it  Is  a  very  grave  and  dlfflcnlfc 
question.  No  authority  whatever  has  been 
cited  to  show  that  It  was  Luman's.  If  It  was 
Luman's,  it  constitutes  an  exception  to  the 
general  rule,  well  established  by  the  authori- 
ties, that  the  lien  of  a  chattel  mortgage  does 
not  follow  the  proceeds  of  sales  of  the  mort- 
gaged chattels.  And  the  time  mentioned  Is 
the  time  when  Pfeiffer  "shipped  this  money." 
The  court  Ignores  in  this  connection  the  aet- 
tlement  of  December  28tli.  If  tbe  nHney 
was  Luman's,  It  was  bla  bgr  virtoft  of  Ills 
mortgage  lien. 

2.  It  Is  not  settled  in  this  state  or  elsewben 
that  the  Hen  of  a  mortgage  follows  the  pro- 
ceeds of  sales  of  portions  of  the  mortgaged 
pn^rty  under  the  concUti<HiB  provra  in  this 
case.  Tbe  general  rule  of  chattel  mortgages 
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Ig  tliftt.  In  cam  of  ssle  of  mcKtgaged  chatty  bj 
tbe  niMtgagor,  tbe  Uoi  of  the  mortgage  fol- 
low! the  property,  and  does  not  follow  tbe 
proceeds;  and  this  rale  does  not  change  as 
to  the  proceeds  when  the  mortgaged  pn^ierty 
Is  sold  discharged  at  tbe  mortgage  Uen 
consent  of  the  mortgagee.  Smith  T.  Bank 
aowa)  61  N.  W.  378.  The  case  of  Cone  t. 
iTlnson.  decided  by  this  court,  and  reported 
in  33  Pac.  31,  and  35  Fac,  933,  Is,  perhaps,  as 
nearly  analogoua  to  tbe  case  at  bar  as  any 
Wyoming  case  which  has  been  reported.  It 
came  np  on  demurrcor  to  the  petition.  Flnln- 
tlff  held  a  mortgage  upon  a  herd  of  sheep. 
Defendant  was  a  Junior  mortgagee  of  the 
same  property.  The  petition  charged  fall  no- 
tice and  knowledge  by  defendant  ot  plalntlirs 
lights,  and  that  all  of  the  mwtgaged  property 
theretttfore  tmscM  was,  at  a  certain  date,  sold 
by  the  mortgagw,  at  the  request  and  Instlgn- 
tkm  of  defendant,  and  that  defendant  collect- 
ed the  proceeds,  and  applied  than  In  payment 
of  the  antecedent  indebtedness  of  the  ukmi* 
^iger  to  him.  Plaintiff  based  his  action  upon 
two  propooftlons:  "(1)  That  the  plaintiff's 
mortgage  was  and  continued  to  lie  a  Uen 
upon  the  iwoperty  up  to  the  time  of  the  sale, 
prior  and  paramount  to  the  lien  of  the  de- 
fraidant.  (2)  Upon  the  sale  of  tbe  pn^>aty, 
these  liens  attached  in  the  same  order  of  pri- 
ority '■>  the  proceeds."  The  court  Ignored 
these  propositions,  but  hdd  the  petition  good, 
as  alleging  a  convevlon  by  the  sale  of  the 
property  of  the  mortgagee  In  tbe  sheep,  for 
which  conversion  defendant  was  liable,  as  bar- 
ing requMted  and  Instigated  the  sale.  There 
was  a  dissenting  opinion,  upon  tbe  ground 
that  the  allegations  of  the  petition  did  not 
show  a  sale  in  hostllUy  to  the  mortgae^  Uen; 
but  the  court  seems  to  have  been  unanimous 
In  the  opinion  tliat  the  Uen  of  the  mortgage 
did  not  follow  the  proceeds  of  the  sale  of  the 
mortgaged  cbattels.  By  the  terms  ot  tbe 
mortgage  of  defmdant  In  error  in  tbe  case  at 
bar,  Pfelfler,  the  mortgagor,  had  express  au- 
thority to  sell  portions  of  the  mortgaged  prop> 
erty  discharged  of  the  mortgafie  lien,  which 
be  did.  This  authority  to  sell  was  coupled 
with  an  express  contract  duty  under  the  mort- 
gage, and  a  statutory  duty  under  the  statute, 
to  apply  the  proceeds  of  such  sales  towards 
the  payment  of  the  mortgage  debt,  which  he 
did  not  Who  is  responsible  for  this  failure? 
No  one  Insttgated  or  requested  tliis.  The  sale 
of  the  mortgaged  property,  and  the  deposit  of 
the  proceeds  to  his  own  credit  by  tbe  mort- 
gagor, were  purely  voluntary  acts  on  his  part. 
Instead  of  the  direction,  "Please  place  to  my 
credit,"  he  could  have  said,  "Place  to  the  cred- 
it (rf  Luman,"  "Place  to  my  credit  as  trustee," 
or  "Place  to  my  credit  as  agent."  It  was  a 
matter  in  which  he  was  not  acting  for  the 
bank,  and  in  which  the  bank  had  not  control. 
Whether,  unda  such  a  mortgage  as  this  and 
such  a  statute  as  ours,  the  Uen  of  the  mort- 
gage wUl  be  held  to  foUow  the  proceeds  of 
■ales  of  p<»:tlonB  of  the  mortgaged  property, 
lias  sot,  I  believe,  been  Judicially  determined. 
T.42r.no.9— 56 


If  waOx  is  to  be  the  rule.  It  is  an  exception  to 
the  general  law  of  chattel  mortgages.  It  is  an 
exception  made,  or  sought  to  be  made,  by  Judi- 
cial constractlon,  if  at  oU.  It  Is  an  exception  <f 
very  grave  Importance.  It  Is  an  exception 
which  should  not  be  judldally  assumed  to  ex- 
ist, but  should  be  estnblUhed,  If  at  all,  only 
after  thorough  argument,  and  careful  delibera- 
tion. It  is  an  exc^)tlon  wblch  must  be  assumed 
to  exist  In  order  to  sustain  the  Judgment  in  this 
case.  And  not  only  must  the  Uen  be  assumed 
to  follow  1^  funds  in  the  hands  of  the  mwl^ 
gagor.  but  In  the  hands  of  third  parties.  This 
pohtt  has  not  been  argued  or  con^ered.  I 
will  not  discuss  tbe  question,  nor  express  on 
opinion  upon  it  It  Is  a  matter  at.  much  too 
serious  import  to  the  business  interests  of  the 
state  to  be  decided  without  the  most  careful 
consideration. 

In  order  to  reach  the  third  obstacle  that  I 
find  In  my  way  in  endearoring  to  concur  witb 
the  court  it  seems  necessary  that  I  make  a 
supposition  myself.  I  wUl  do  so,  not  as  a 
basis  of  a  Judgment,  but  merely  for  tbe  pur- 
pose of  ailment  I  have  to  confess  to  we 
single^  solitary  weakness  In  this  cmmectloo. 
I  do  Uke  an  argument  c<mducted  with  deco- 
rum; and,  merely  for  the  purposes  of  tbe  die* 
eussion,  I  win  make  one  supposition  In  fsvor 
of  defendant  In  error,  In  addition  to  bis  own 
supposition  that  Pfelffer  owes  him  (2,880.  I 
wlU  suppose,  additionally,  that  PfelfTer  held 
that  amotmt  charged  with  a  Uen  or  trast  in 
tevor  of  defendant  in  etror.  This  brings  me 
to  obstacle 

3.  The  evidence  in  tbis  record  shows  that 
plaintiff  in  error  was  a  holder  for  value  of  the 
fund  In  controversy,  in  due  course  of  business, 
without  notice  of  Luman's  claim. 

Under  this  branch  of  the  case,  it  Is  neces- 
sary to  consider  four  propositions  urged  on 
behalf  of  defendant  in  error  by  his  couns^. 
The  first  is  that  the  discharge  ot  an  antecedent 
indebtedness  is  not  a  valuable  conslderatlcm 
for  the  transfer  of  negotiable  paper,  as  against 
undisclosed  equities  of  third  parties.  The 
money  reached  the  bank  in  the  form  of  a  nego- 
tiable draft,  which  was  placed  to  Pfelffer's 
credit,  accfH^ing  to  his  direction;  thus  dis- 
charging his  debt  to  tbe  bank,  and  leaving  a 
balance  to  his  credit. 

In  the  following  states  a  holder  of  nego- 
tiable paper  taken  as  collateral  security  for  a 
Iire-exlstlng  debt  is  not  a  holder  for  value, 
under  tbe  rule  cutting  off  undlRclosod  equi- 
ties: Alabama:  Fenoullle  v.  Hamilton,  35 
Ala.  319;  Connerly  v.  Inamnnce  Co.,  66  Ala. 
432;  Iteld  v.  Bank,  70  Ala.  200.  Arkansas: 
Bertrand  v.  Barkman,  13  Ark.  150.  Iowa: 
Uuddlck  V.  Lloyd,  15  Iowa,  441;  Davis  v. 
Strohm,  17  Iowa.  427.  Kentucky:  Alexander 
T.  Bank,  2  Mete.  (Ky.)  634;  May  v.  Qulmby, 
3  Bush,  06:  Breckinridge  v.  Moore,  3  B. 
Mon.  629.  Maine:  Nutter  v.  Stover,  48  Me. 
163:  Bramhall  v.  Beckett,  31  Me.  205.  Min- 
nesota: Becker  v.  Bank,  1  Minn.  311  (GIL 
243).  Mississippi:  Brooks  v.  Whltsen,  7 
Smedes  ft  M.  6ia    New  Hampdiire:  WU> 
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Hams  T.  Uttle,  11  N.  H.  60;  Jenness  t. 
Bean,  10  N.  H.  266;  Fletcher  t.  Gbase,  16 
N.  H.  88;  ftlce  T.  Raitt,  17  N.  H.  116.  New 
York:  Moore  v.  Ryder,  65  N.  Y.  438;  Com- 
Btoek  T.  Hler,  73  N.  Y.  269.  Ohio:  Rox- 
borough  T.  Messlck.  6  Ohio  St  448;  Pitts  t. 
Podlesong,  37  Ohio  St,  676.  Pennsylvania: 
Aahton's  Appeal,  73  Pa.  St.  153;  Royer  v. 
Bant.  83  Pa.  St  248;  Pratt's  Appeal,  77  Pa. 
St  378;  Maynard  v.  Bank,  98  Pa.  St  250. 
Tennessee:  King  v.  Doollttle,  1  Head,  77. 
Wisconsin:  BoTrman  v.  Van  Kuren,  29  Wis. 
200;  Body  t.  Jeween.  33  Wis.  402.  The  fol- 
lowing states  hold  directly  to  the  contrary: 
California:  Prey  v.  Clifford,  44  Cal.  335; 
Davis  V.  Buasell,  52  Cal.  611.  Connecticut: 
Roberts  V.  Hall,  37  Conn.  205.  Georgia:  Gib- 
son V.  Conner,  3  Ga.  47;  Bond  v.  Bank,  2 
(la,  92;  Meadow  v.  Bird,  22  Ga.  246.  lUl- 
nola:  Bank  v.  Cheeney,  87  lU,  602;  Mix  v. 
Bank,  91  111.  20.  Indiana;  Straushan  t. 
Falrchlld,  80  Ind,  200,  Kansas:  Draper  /. 
Cowles,  27  Kan.  484;  Bank  v.  Dakin,  54 
Kan.  656,  30  Pac.  180,  Louisiana:  Glovano- 
Tlch  V.  Bank,  26  La.  Ann.  15;  Bank  v.  Gal- 
ennte,  21  La.  Ann.  555.  Maryland:  Maitland 
V.  Bank,  40  Md.  540,  Massachusetts:  Le 
Breton  v,  Pelrce,  2  Allen.  8;  Paine  v.  Fur- 
nas, 117  Mass,  200;  Fisher  v.  Fisher,  MS 
Mass.  ao»;  Stoddard  t,  Kimball,  6  Cush. 
460.  Mississippi:  Fellows  v.  Harris,  12 
Smedes  &  M.  402.  Missouri:  In  this  state 
courts  hold  positively  both  ways.  The  holder 
of  negotiable  paper  as  collateral  security  for 
an  antecedent  indebtedness  is  a  holder  for 
value  according  to  Oraut  v.  Kidwell,  30  Mo. 
455,  Institution  v.  HoUand,  38  Mo.  40,  and 
Faulette  v.  Brown,  40  Mo.  52,  He  Is  not  a 
bolder  for  value  according  to  Goodman  v. 
Simonds,  10  Mo,  106,  and  Brainard  v.  Heavis, 
2  Mo.  App,  490.  Xew  Jersey:  In  this  state 
the  holder  of  collateral  is  a  holder  for  value 
under  the  rule,  Allaire  v,  Hartshorue,  2X  X. 
J.  Law,  665;  Armour  v.  McMicliael,  36  N.  J. 
Law,  92,  And  in  Rhode  Island:  Bank  t, 
Carrlugton,  5  R.  I.  515;  Cobb  v.  Doyle,  7  R, 
I.  550.  And  in  South  Carolina:  Bank  v. 
Chambers,  11  Rich.  Law,  657.  And  in  Texas: 
Grcueaux  v.  Wheeler,  G  Tex.  515.  And  in 
Vermont:   Atkinson  v.  Brooks,  26  Vt.  561J. 

This  lias  always  been  the  doctrlue  of  the 
federal  courts  of  the  United  States  and  of  the 
courts  of  England,  Hoe  Brooklyn  City  &  N. 
R.  Co.  v.  National  Bauk,  lOii  U.  S.  14.  In  the 
forcible  language  of  Justice  Clifford:  "Not 
only  every  court,  but  every  judge  of  every 
court,  in  that  country,  concurs  in  the  propo- 
sition that  the  holder  of  such  a  negotiable  se- 
curity, before  maturity,  as  collateral  to  a 
pre-existing  debt,  without  notice  of  any  prior 
equities,  is  a  bona  fide  holder,  for  value,  in 
the  usual  course  of  business,  and  that  his 
title  to  the  instrument  Is  good,  and  wholly 
unaffected  by  any  such  prior  equities  be- 
tween the  antecedent  parties,"  It  is  to  be 
remembered  in  this  connection  that  by  a 
,  stronger  reason  is  the  holder  unaffected  by 
any  uudisclosed  equities  of  unknown  parties, 
because  the  parties  are  unknown,  and  there 


Is  no  clue  to  them  or  their  equities,  as  there 
is  In  the  case  of  prior  parties  to  a  bin  or  note. 

In  addition  to  the  states  mentioned  where 
the  holder  of  negotiable  paper  as  collateral 
security  to  a  pre-existing  Indebtedness  Is  a 
bolder  for  value  against  undisclosed  equities, 
the  following  states  hold  that  a  transfer  la 
payment  of  a  in«-existing  indebtedness  Is  a 
transfer  for  value  under  the  nile:  Alabama: 
Maybury  t.  Morris,  62  Ala.  116;  Reld  v. 
Bank,  70  Ala.  200.  Arkansas:  In  this  state 
the  payment  must  be  absolute  and  uooondi- 
tlonaL  Bertrand  r,  Barkman,  13  Ark.  150: 
Iowa:  In  this  state  payment  is  sufficient 
Pond  V.  Agricultural  Works.  50  Iowa,  506. 
Kentucky:  In  this  state  payment  is  consid- 
ered as  suspending  the  right  of  action  on  the 
original  demand,  and  as  a  sufficient  consider- 
ation under  the  rule.  Alexander  v.  Bank,  2 
Mete.  (Ky.)  534;  May  v.  Qulmby,  3  Bush,  96; 
Breckinridge  v.  Moore,  3  B.  Mon.  629.  Min- 
nesota: In  this  state  payment  is  sufSclent 
Stevenson  v.  Hyland,  11  Minn.  201  (GU.  128). 
And  in  Mississippi:  Love  v.  Taylor,  Miss. 
574;  Emanuel  v.  White,  34  Miss.  63.  And 
in  Pennsylvania;  Bardsley  v.  Delp,  88  Pa. 
St  420.  And  in  North  Carolina:  Reddlck  v. 
Jones,  G  Ired,  107.  And  in  Wisconsin:  Ste- 
vens V.Campbell,  13  Wla375,  And  In  Maine: 
Bramhall  v.  Beckett  31  Me.  205.  And  hi 
Ohio:  Roxborough  v.  Messidi,  6  Ohio  St 
448.  And  In  New  York:  In  this  state,  Chan- 
cell<»-  WalwcH^h,  during  the  long  time  be  was 
on  the  bench,  held  to  the  doctrine  that  pay- 
ment of  a  pre-existing  debt  was  not  a  valu- 
able or  sufficient  consideration  for  the  trans- 
fer of  negotiable  paper,  as  against  undis- 
closed equities  of  tliird  parties.  Stalker  v. 
McDonald,  6  Hill,  93;  Dlckerson  v.  Tilling- 
hast  4  Paige,  215,  He  thus  applied  his  pow- 
erful shoulder  to  the  judicial  car,  and  shunt- 
ed it  off  the  track,  and  no  judge  or  court  in 
that  state  has  seemed  dlsixued  to  attempt  to 
replace  it  But  hy  a  slow  and  laborious  pro- 
cess, the  com'ts  of  the  state  of  New  York  have 
laid  a  new  track  between  the  old  track  aud 
the  line  upon  which  Chancellor  Walworth 
left  the  car,  and  have  placed  the  car  upon 
the  new  track.  They  do  not  hold  that  a 
transfer  of  negotiable  paper  as  collateral  se- 
curity for  a  pre-existing  debt  is  for  value  un- 
der the  rule  baiTlug  uudisclosed  equities,  but 
that  a  transfer  In  payment  Is,  whether  the 
payment  be  absolute  or  conditional.  Bank  v. 
Babcock,  21  Wend.  4^;  Bank  y.  Scoville,  24 
Wend.  115;  Brown  v.  Leavitt,  31  N.  Y,  113; 
Stettbeimer  v.  Meyer,  33  Barb,  215;  Bank  v. 
GilUland,  23  Wend.  311;  Bank  v.  Franklin, 
55  N.  Y.  233;  Insurance  Co.  v.  Church,  SI  N. 
Y,  225;  Mayer  v.  Heidelbach,  123  X.  Y,  343. 
25  N,  E.  416.  In  Tennessee  alone  it  la  held 
that  payment  is  not  a  sufficient  consideration 
under  the  rule  (Wormley  v.  Lowry,  1  Humph. 
470);  but  this  rule  does  not  apply  to  an  ac- 
commodation Indorsement  made  generally, 
and  without  restriction  (Kimbro  Lytle,  10 
Yerg,  417);  nor  where  the  pre-existing  debt 
Is  in  tlie  form  of  a  note,  with  an  tn^lorser. 
which  note  is  surrendered  (Nlchol  t.  Bfd^  Id. 
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429).  ThesecasesinustlDTOlretlie  remarkuble 
result  tliat,  if  two  parties  sign  a  note  as  prin- 
cipals, its  surrender  la  not  a  raluiible  cou- 
sideratiou,  under  the  rule;  but  if  one  sign 
as  principal,  and  the  otlier  as  Indorser,  tbe 
surrender  of  the  note  is  a  valuable  considera- 
tion, under  the  rule  ban-ing  undisclosed  equi- 
ties. 

The  federal  courts  and  the  courts  of  England 
hold  in  accwdance  with  our  state  comls,  except- 
ing Teunessee.  The  reason  of  the  rule  is  stated 
by  an  English  court  in  the  following  language: 
"The  title  to  a  bill  on  account  of  a  pre-existing 
debt,  and  payable  at  a  future  day,  does  not 
rest  upon  the  implied  agreement  to  suspend  his 
remedies.  The  true  reason  is  that  given  by 
the  court  of  common  pleas  in  Belshaw  v.  Busii, 
11  C.  B.  191,  as  the  foundation  of  the  judg- 
ment in  ttiat  case;  namely,  tbat  a  negotiable 
security  given  for  such  a  purpose  is  a  condi- 
tional pa^-ment  of  the  debt,  the  condition  be* 
Ing  that  the  debt  revives  if  the  security  is  not 
realized.  This  is  precisely  the  effect  which  the 
parties  intended  the  securities  to  have;  and  the 
doctrine  is  as  applicable  to  one  species  of  se- 
curity as  another,  to  a  checit  payable  on  de- 
mand, running  hill,  or  a  promissory  note  pay- 
able to  order  or  bearer."  Tliis,  evidently, 
means  If  tbe  security  is  not  realized  by  the 
exercise  of  due  diligence.  Negligence  Id 
presenting  and  in  endeavoring  to  ctdlect  the 
check,  bill,  or  note,  or  in  giving  notice  of  non- 
payment, may  have  the  effect  of  discharging 
the  original  debt  alssolutely,  although  the  se- 
curity be  never  i-ealized;  and  the  duties  which 
the  creditor  assumes  by  becoming  a  party  to 
tbe  paper  are  held,  by  eminent  authorities,  to 
be  of  tbemeelves  sufUcieut  to  constitute  the 
creditor  a  holder  for  value.  Daniel,  Neg.  Inst. 

5  831a,  and  nat^. 

Tbe  draft  Indorsed  by  PfeiCFer  to  the  bank 
was  credited  to  him  by  his  direction  as  so 
much  money,  and  be  was  allowed  tlie  benefit 
of  tbe  balance  due  him,  after  such  credit,  in 
tlie  part  payment  of  his  debt  to  Tim  Kinney 

6  Co.  Tbe  draft  was  actually  negotiable  and 
commercial  paiwr;  but  such  juipcr  jiasses,  ac- 
cording to  authorities  already  cited,  freed  from 
undisclosed  equities  of  third  parties,  much  tbe 
same  as  money. 

The  concltisions  of  such  text  writers  as  arc 
at  hand  are  In  accord  with  these  authorities. 
Pars.  Bills  &  N.  (TtliKd.)p.:^55;  Byles,  Bills 
(5th  Am.  Ed.)  p.  229;  Tied.  Com.  Taper,  §  1C5; 
Jones,  Pledges,  S§  111-114;  1  Daniel,  Xeg.  Inst. 
8  831a;  H  Kent,  Oomm.  a^th  Ed.)  p.  81;  Jones, 
Mortg.  9  81. 

The  second  proposition  of  defendant  in  error 
Is  that  notice  of  I^uinan'B  claim  was  not  nec- 
essary to  cbargc  the  bank.  The  case  of  Bank 
V.  Farwell,  7  0.  C.  A.  391.  58  Fed.  GXi.  seems 
to  support  this  proposition.  It  is  there  said: 
"In  the  absence  of  fraud  or  gross  negligence 
on  the  part  of  third  parties,  the  bank  has  no 
higher  right  or  better  title  to  their  moneys  in- 
trusted to  its  depositor  than  the  depositor  has 
himself.  It  Is  met  here  by  tbe  rule  that  equi* 
tr  will  follow  money*  hdd  In  a  flduclezy  ca- 


pacity as  far  as  they  can  be  identified,  and  re- 
store them  to  the  benefichii  owno:  of  them.  If 
they  are  deijosited  in  the  bank  by  a  trustee, 
agent,  factor,  or  bailee,  even  if  they  are  min- 
gled with  his  own  money,  they  do  not  become 
his  property,  and  the  bank  stands  in  the  shoes 
of  its  depositors."  As  to  this  it  is  certainly 
true  that,  under  such  circumstances,  tlie  money 
does  not  become  the  proiicrty  of  tbe  deiwsltor, 
but  it  does  nut  follow  that  the  bank  stands  In 
the  shoes  of  its  depositors.  With  all  due  re- 
spect to  the  eminent  court  announcing  this  opin- 
ion, it  must  be  said  that,  if  it  be  the  law,  then 
all  the  discussions  of  notice  to  banlu  and  other 
depositors  In  such  cases,  so  freely  Indulged  in 
by  courts  and  text  writers,  are  idle  talk.  Nei- 
ther do  the  cases  cited  by  the  court  sustain  its 
position.  The  case  of  Penuell  v.  Deffeli,  4 
De  Gex,  M.  &  G.  372,  mercly  holds  that  the 
debt  from  the  bank  to  the  dci>ositor,  so  long  as 
it  remains  due,  may  be  followed  and  recovered 
by  the  true  owner  of  tbe  fund  deposited  by  an 
agent  or  trustee  as  hts  own.  The  plain  Infer- 
ence is  that,  when  the  depositary  owes  the  de- 
positor nothing  which  be  can  recover,  neither 
can  the  true  owner  of  tiie  fimd  recover.  Tbe 
case  of  Murray  v.  Plnkett,  12  Clark  &  P.  785, 
was  not  a  case  of  conversion  of  trust  money 
or  commercial  paper  by  a  trustee  or  agent  to 
his  own  use,  but  It  was  a  deposit  of  bank 
shares.  Tbe  inile  established  by  tbe  English 
courts  is  stated  in  Bariiett  v.  Bmndao,  6  Man. 
&  G.  CU6.  It  is  held  ttiat  negotiable  securi- 
ties transferable  by  delivery  to  a  bona  flde 
holder  for  value  "are  to  be  deemed,  with  re- 
spect to  such  holder,  and  to  the  extent  of  the 
right  acquired  by  tbem  by  tbe  tmusfer,  as  tbe 
property  of  tbe  person  transferring,  whether 
tbe  transfer  be  express  or  implied;  and  tbe 
bona  fide  holder  ac<iuires  a  title  which  did  not 
belong  to  the  pei-son.  who  gave  It  to  him."  To 
tbe  same  efTect  Is  Bumball  v.  Bank,  2.  Q.  B. 
DIv.  11)7.  In  Bank  v.  King,  57  Pa.  St.  202, 
no  banker's  or  dei>ositor's  or  creditor's  lien  or 
counterclaim  against  tbe  depositor  was  Involv- 
ed; ueitlier  in  Van  Alen  v.  Bank,  52  N.  y. 
1,  nor  in  Central  Nat.  Bank  v.  Connecticut 
Mut.  Life  Ins.  Co.,  10-4  U.  S.  54.  In  Jordan 
v.  Bank,  74  N.  Y.  4G7,  the  debt  of  the  depositor 
to  tbe  bank  was  not  due.  In  Falkland  v.  Bank,l 
84  N.  Y.  14i3,  the  trust  fund  was  kept  sepa- 
rate from  tile  individual  money  of  tbe  depoator 
by  depositing  It  in  a  dlffcLcut  naiue.  And 
other  cases  cite<l  are  not  iu  point.  Another 
case  supporting  the  proposition  of  defendant  in 
error  Is  Burtuctt  v.  Bank,  38  Mich.  U30.  Tbe 
same  remarks  apply  to  this  case  as  to  tbe  last. 
In  Boone,  Banks,  §  2SG,  tbe  rule  Is  stated  as 
follows:  "And  where  a  trustee  deposits  money 
of  a  trust  fund  In  a  bank,  and  causes  It  to  be 
credited  to  bis  private  account,  without  no- 
tice tbat  It  Is  not  bis  private  property,  or  mak- 
ing any  special  agreement  iu  regard  to  it,  he 
thereliy  converts  tbe  money  to  his  own  use, 
and  the  bank  may.  In  the  absence  of  any  no- 
tice that  It  is  not  his  private  property,  apply 
it  as  such."  This  notice  In  the  case  at  bar 
might  liave  been  glvra  by  Pfelffer  when  he 
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bansmltted  the  draft  to  the  bank,  either  by  In- 
formiDg  the  bank  that  the  money  represented 
by  the  draft  was  not  his  own,  or  by  making 
it  a  apedal  depodt,  or  by  depOBitlng  it  as 
agent  or  tmstee,  or  otherwise  Indicating  that 
tlie  draft  was  not  hla  own  property.  Bat  he 
did  nothing  of  the  kind.  He  bad  an  overdrawn 
account  with  the  bank,  and  an  overdue  note 
tn  the  bank,  and  be  directed  the  amount  of  the 
draft  to  be  placed  to  his  credit^  which  was 
dtme,  leavln;;  a  balance  In  his  favor.  It  was 
not  the  fault  of  the  bank  that  the  fund  which 
Luman  claims  was  in  the  form  of  an  ordinary 
bank  draft,  payable  to  the  order  of  Pfelffer, 
Indorsed  by  him  to  the  bank,  or  that  it  was 
delivered  by.  him  to  the  bank.  In  none  tif  these 
things  had  the  bank  any  control  or  any  Inter- 
est Afferent  from  their  interest  In  the  business 
of  any  other  customer  similarly  situated.  In 
Morse,  Banks  (3d  Ed.)  1 328,  the  mle  is  stated 
at  length  in  these  words:  "Neither  shall  the 
bankw  have  his  Ilea  upon  nonnegotiable  prop- 
erty subject  to  a  tmst,  and  improperly  left 
with  him  or  pledged  to  him  by  the  trustee, 
though  the  bank  is  without  nottee  of  the  trust, 
unless.  Indeed,  the  cestui  que  trust  shall  have 
done  some  act  or  been  guilty  of  some  negli- 
gence, such  as  to  deprive  him  of  his  counter 
rights.  And  a  deposit  In  the  name  of  A.  as 
agent  or  trustee,  or  In  the  name  of  A.,  if  the 
bank  has  notice  that  it  belongs  to  another, 
cannot  be  applied  by  the  bank  to  A.*8  debt  to 
itself,  nor  will  It  have  a  lien  on  a  fiduciary  de- 
posit If  the  trust  property  is  traceable  to  the 
debt  now  due  from  the  bank  to  the  dcporritor, 
the  true  owner  can  claim  the  fund."  And  here 
It  Is  to  be  remembered  that,  when  the  amount 
of  the  di-aft  was  placed  to  Pfellfer's  credit,  Ibe 
debt  due  from  the  bank  to  him  was  the  excess 
of  his  deposit  over  his  Indebtedness  to  the  bank; 
and  when  this  balance  was  applied  upon  hla 
debt  to  Tim  Kinney  &  Co.,  with  his  sanction 
or  by  bis  direction,  there  was  left  no  del)t  due 
from  tlie  bank  to  him.  Morse  proceeds:  "But 
if  the  trust  property  consist  of  bills  or  notes 
payable  to  beara,  or  other  property  transfer- 
able by  delivery  mer^,  and  be  not  earmarked 
as  trust  prop«ty,  If  the  customer  deposit  them 
as  If  they  were  bis  own,  and  the  banker  re- 
ceives them  In  due  course,  bona  fide,  and  with 
no  notice  of  the  trust,  he  shall  hold  them  un- 
der his  lien.  In  the  case  of  money  or  any  nego- 
tiable securltlpH,  it  has  been  frequently  held 
that,  where  the  bank  haa  no  notice  that  they 
do  not  belong  to  the  depositor,  It  acquires  a 
valid  lien  for  Us  Indebtedness."  Tttls  rule  is 
well  established,  and  the  cases  In  real  or  ap- 
parent conflict  with  It  are  few.  The  follow- 
ing cases  are  cited  on  behalf  of  defendant  In 
error  on  tliEs  point:  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  234;  Wilson  v.  &nlth, 
3  How.  TG4;  MlUlken  v.  Shapleigh,  30  Ma 
BOO;  Bury  v.  Woods,  17  Mo.  App.  245;  Mil- 
ler v.  Bank,  30  Md.  3!>2;  Bank  v.  Gregg,  79  Pa. 
St  381;  Jones  v.  Mlllikeu,  41  Pa.  St  352; 
Hackett  v.  Beynolds,  114  Pa.  St  328.  6  Atl 
eso.  These  cases  can  hardly  be  considered 
as  directly  In  point  They  are  cases  of  the  In- 
donsement  of  negotiable  pai>er  to  a  bank  or 


collecting  agent  for  coUeetlon,  punoant  to  ft 
custom  of  taking  iMper  for  collection  In  that 
way.  In  so  fU  as  they  are  analogous  to  tiie 
case  at  bar,  they  are  apUnst  tt»  oontentloD  ot 
defendant  in  error.  They  establish  the  doc- 
trine that  a  snbagent  taking  negotiable  paper 
for  collection  apparently  belonging  to  the  par- 
ty from  whom  It  Is  received  will  be  entitled  to 
va£rge  against  the  proceeds  of  the  collection  a 
balance  against  such  party  which  has  been  al- 
lowed to  arise  In  the  course  of  flie  bnstnesa  In 
anticipation  of  such  collection.  In  the  case 
of  a  bank  and  Its  depotitors,  where  an  ov»- 
draft  is  aHonred,  it  Is  done  in  anticipation  of 
future  deposits.  The  overwhelming  w^ht  of 
anttiorlty  is  in  tevor  of  the  ride  as  stated  by 
Morse  and  Boone,  sapm.  And  there  Is  na 
peculiar  virtue  in  what  is  called  fbe  *annk- 
er's  lien."  Any  other  creditor  ot  an  agent  or 
trustee  receiving  trust  funds  from  1dm  for 
value,  without  notice  of  the  trust,  would  have 
just  the  same  protection  as  a  banker  tmder 
bis  Hen.  All  that  the  real  owner  conld  recover 
would  be  the  balance  due  to  the  agent  or  trus- 
tee. See  Johnson  v.  Bank,  56  Mo.  App.  £>7; 
Kavanaugb  v.  Bank,  SO  Mo.App.  540;  Securi- 
ty Bank  V.  Northwestern  Fuel  Co.  (Minn.) 
59  N.  W.  087;  Saloy  v.  Bank,  39  La.  Ann. 
00, 1  South.  657 ;  Gordon  v.  Kearney,  17  OOilo, 
572. 

The  third  proposition  niged  on  bdialt  ot  de- 
fendant in  error  Is  that  the  knowledge  of  Pfelf- 
fer  was  nodce  to  the  bank.  This  has  been 
sufficiently  considered  In  another  connection. 
The  knowledge  which  Pfelffer  had  of  his  In- 
dividual business  was  not  notice  to  the  bank. 

The  fourth  and  last  proposition  necessary 
to  consider  is  the  contention  of  defendant  in 
error  that  the  bank  bad  notice  of  Laman's 
claim  through  Goble.  The  court  holds  that 
the  bank  is  not  liable  for  the  amount  ap* 
plied  on  Pfelffer's  debt  to  Tbn  Einn^  A  Co. 
I  concur  with  this;  so  I  will  consider  only 
the  question  of  notice  as  connected  with  the 
amount  applied  In  discharge  of  his  debt  to 
the  bank.  There  is  no  conflict  in  the  an- 
thorlties  as  to  the  proposition  already  stated, 
that  the  relation  between  a  bank  and  Its  de- 
positors is  that  of  debtor  and  creditor.  When 
the  amount  of  the  draft  was  pbced  to  Pf^- 
fer's  credit,  all  that  the  bank  owed  him  was 
the  excess  of  the  amount  above  his  indebted- 
ness to  the  bank.  What  Is  termed  the  appli- 
cation of  a  sufficient  portion  by  the  bank  of 
this  amount  to  the  payment  of  his  Indebted- 
ness to  the  bank  did  not  change  the  rtghts  of 
any  of  the  parties  in  any  particular.  The 
so-called  application  of  the  proper  amount 
probably  consisted  of  clerical  work  in  mak- 
ing the  necessary  entries  on  the  books  of  the 
bank,  and  canceling  the  note.  This  was  done 
on  November  28th,  the  day  the  draft  was  re- 
ceived. PfelfTer  testifies  that  It  was  done 
without  his  consent  If  this  were  true,  and 
were  material,  he  fully  ratified  all  that  was 
done  in  this  regard  on  the  morning  of  tbe 
next  day.  when,  as  he  testifies,  Goble  band- 
ed him  his  cancded  note,  and  told  blm  what 
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Iiad  been  done,  within  five  minutes  after  be 
entered  the  bank.  In  the  meantime  no  no- 
tice of  Luman'B  claim  had  been  received.  As 
to  ratiflcation,  see  Cook  v.  Tullis,  18  Wall. 
332.  The  earliest  notice  to  the  bank  of  Lu- 
man's  claim  is  a  demand  for  the  money, 
which  he  testiflea  to  as  made  by  himself  up- 
on Goble  on  December  Ist.  Hamlin  testi- 
fies to  a  demand  made  about  December  8th 
or  9th.  But  the  court  bases  its  decision  up- 
on the  ground  that  there  is  snfflclent  evi- 
dence to  justify  a  finding  by  the  trial  court 
that  the  bank  had  notice  of  Luman'a  eq- 
uities, supposing  him  to  have  any,  through 
knowledge  acquired  by  or  Imputable  to  Go- 
ble before  the  receipt  of  the  draft.  The 
rulings  of  the  tiial  court  already  cited  in- 
dicate clearly  that  it  never  passed  upon  or 
considered  this  question  at  all,  but  held 
Pfeltfer's  knowledge  chargeable  to  the.  bank 
ns  notice;  and  the  evidence  tending  to  show 
notice  through  Goble  seems  to  me  Insuffl- 
flent  to  support  a  finding  that  the  bank  had 
notice  by  that  means. 

I  must  call  attention,  la  passing,  to  some 
inaccuracies  In  the  statement  of  the  testi- 
mony by  the  court  upon  this  point.  It  is 
said  that  Goble  answers  "that  he  did  not 
know  until  shortly  after  Pfelffer  had  re- 
turned, and  after  the  application  had  been 
made,  ttiat  the  money  belonged  to  Luman." 
Now,  Goble  nowhere  Intimates  that  he  ever 
learned  or  knew  that  the  money  belonged 
to  Luman.  Whether  the  money  did  belong 
to  Truman  is  a  legal  question,  which  the 
court  does  not  discuss  nor  directly  decide. 
Ilamlln  testifies  that,  on  December  8th,  Go- 
ble stated  that  he  had  no  direct  knowledge 
of  the  source  from  which  the  money  was 
derived.   This  was  after  Luman's  demand. 

The  record  of  a  mortgage  is  notice  of  its 
contents  to  persons  interfertng  with  the 
mortgaged  property  to  the  prejudice  of  the 
mortgagee's  rights;  but  it  Is  not  notice,  and 
not  sufficient  to  put  any  one  upon  Inquiry 
aa  to  whether  any  property  or  money  which 
the  mortgagor  may  afterwards  possess  Is 
derived  from  n  sale  of  the  mortgaged  prop- 
erty, or  any  portion  of  It.  Street  mmors— 
Goble's  only  source  of  knowledge  that  Pfelf- 
fer had  gone  cast  with  sheep— are  not  no- 
tice, and  they  require  no  attention.  Lu- 
man testifies  that,  during  Pfeiffer's  absence, 
he  asked  Goble  how  Ptelfter  was  getting 
along  with  his  sheep,  and  that  Goble  an- 
swered that  he  had  not  heard  from  PfelCTer 
since  he  shipped  those  sheep  from  Rawlins. 
Goble  testifies  that  he  could  not  have  used 
this  language,  because  he  "really  did  not 
know;  had  not  heard  from  Pfelffer  at  Raw- 
lins, or  any  other  point."  And,  on  cross- 
examination,  Luman  is  not  positive  as  to 
the  language  used.  It  is  evident  that  Lu- 
man knew  of  the  shipment  of  the  sheep 
from  Rawlins,  and  that  Goble  did  not.  The 
remainder  of  the  testimony  bearing  upon 
Goble's  knowledge  of  the  source  from 
which  the  money  represented  by  the  draft 


was  derived  may  be  epitomised  as  fcdlows: 
Goble  knew  that  Pfelffer  had  bought  sbe^ 
to  a  considerable  amount;  would  not  have 
thought  he  had  money  to  buy  so  large  a 
number  without  going  In  debt;  knew  that 
prices  had  declined;  knew  of  a  smaU  in- 
come Pfelffer  had  outside  of  his  employ- 
ment at  the  bank,  and  about  |1,000  In  prop- 
erty, part  of  which  was  a  homestead.  He 
understood  that,  when  Pfelffer  left  the 
bank,  he  was  going  out  with  sheep;  that 
he  had  a  sheep  ranch  nrarth  of  Rock 
Springs.  The  court  lays  stress  upon  the 
fact  that  the  draft  waa  a  Chicago  draft,  and 
was  mailed  from  Laramie,  a  point  east  of 
Rock  Springs,  and  that  It  Incidentally  ap- 
pears that  Pfelffer  received  returns  from  a 
shipment  of  wool  some  time  In  June.  The 
conclusion  of  the  conrt  is  that  Goble  must 
have  known,  when  he  received  the  draft 
from  Pfelffer, that  it  represented  theproceeds 
of  the  sale  of  sheep  mortgaged  by  Pfelffer  to 
Luman.  In  this  conclusion  I  cannot  concur. 
Goble  testifies  positively  that  he  had  no  such 
knowledge.  Pfelffer  testifies  that  he  did 
not  tell  any  officer  of  the  bank  what  he  was 
going  away  for,  and  does  not  think  they 
knew.  But  It  is  to  be  remarked  that  If 
they  had  known  that  be  went  away  to  sell 
mortgaged  sheep,  and  that  he  actually  sold 
them.  It  would  not  be  knowledge  that  any 
money  or  commercial  paper  afterwards  de- 
posited by  him  as  his  own  was  the  pro- 
ceeds of  such  sale.  It  is  further  to  be  re- 
membered that  the  acceptance  of  the  draft  by 
the  bank,  and  placing  It  to  Pfeiffer's  credit, 
discharged  his  indebtedness  to  the  bank, 
and  left  a  balance  to  his  credit  This  ev- 
erywhere, except  In  Tennessee,  made  the 
bank  a  holder  for  value  in  the  usual  course 
of  business.  And  the  draft  waa  ordinary 
commercial  paper. 

What  la  the  character  of  notice  required 
of  undisclosed  equities  of  third  parties  to 
defeat  the  rights  of  such  holders?  Wade  on 
Notice,  at  section  80,  gives  the  following 
statement  of  the  law;  "But  respecting  ne- 
gotiable Instruments,  and  their  transfer,  the 
purchaser  occupies  a  more  advantageous  po- 
sition than  the  purchaser  of  any  other  spe- 
cies of  property.  It  is  true  that  even  he 
win  be  affected  by  notice  of  equities  which 
would  have  defeated  the  security,  in  whole 
or  In  part,  in  the  hands  of  the  original 
payee;  but  so  favorable  is  the  law  to  the 
facile  transfer  of  negotiable  paper  that  it 
will  not  suffer  its  assignability  to  be  ob- 
structed by  a  merely  technical  notice  to  the 
purchaser  that  the  obligor,  as  between  him- 
self and  the  obligee,  has  a  defense  to  the 
(lenmnd.  The  notice  of  defenses  to  nego- 
tiable paper  must  therefore  be  actual,  and 
not  merely  constractive,  and  must  be  of  a 
higher  degree  than  circumstances  sufficient 
to  pnt  a  man  of  ordinary  prudence  on  In- 
quiry." Luman's  position  is  surely  not 
lK>tter  than  that  of  the  obligor  In  a.  nego- 
tiable instrument    In  Byles,  Bills,  p.  226, 
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the  rale  Is  stated  tbns:  "But  mere  negli- 
gence, however  gross,  not  amounting  to 
willful  and  fraudulent  blindness  or  absti- 
nence from  inquiry,  will  not  of  itself 
amount  to  notice,  though  it  may  be  evi- 
dence of  it."  Parsons  puts  It  in  these 
words;  "At  one  time  this  acquirement  of 
property  in  negotiable  paper  was  defeasible 
by  proof  of  waut  of  care;  that  is,  if  a  hold- 
ed  lost  his  note,  and  a  thief  or  finder  passeil 
it  off  to  a  bona  fide  holder,  the  property  did 
not  pass  If  the  circumstances  were  such  as 
to  show  negligence  on  the  part  of  the  pur- 
cliaser,  or  a  want  of  due  inquiry.  But  the 
question  of  negligence  seems  now  to  be  at 
an  end,  and  nothing  less  than  fraud  defeats 
the  title  of  the  purchaser."  Pars.  Mer.  I^aw, 
p.  123.  Another  author  has  it  In  these 
words:  "And  the  more  correct  opinion,  as 
it  seems  to  us,  is  that  the  circumstances 
must  be  so  pointed  and  emphatic  as  to 
amount  to  proof  of  mala  fides  in  the  absti- 
nence of  inquiry,  or  such  as  to  be  prima 
facie  inconsistent  with  any  other  view  than 
that  there  is  something  wrong  in  the  title, 
and  thus  amount  to  cmstructive  notice." 
1  Daniel.  Neg.  Inst  747.  In  Story,  BUls,  p. 
211,  the  learned  author  states  the  rule  in 
these  words:  "For  a  considerable  length  of 
time  the  doctrine  prevailed  tliat  If  the  holder 
took  the  bill  under  suspicious  circumstan- 
ces, without  due  caution  and  luquiry,  al- 
though he  gave  value  for  It,  yet  he  was  not 
to  be  deemed  a  holder  bona  fide  without  no- 
tice. But  this  doctrine  has  since  been  over- 
ruled and  abandoned,  upon  the  ground  of  its 
inconvenience  and  obstruction  to  the  free 
circulation  and  negotiation  of  exchange  and 
otiier  transferable  paper.  And  it  Is  now  held 
that  a  party  taking  a  bank  note  bona  fide, 
and  for  full  value,  is  entitled  to  recover  up- 
on It,  although  it  had  been  stolen,  and  he 
took  It  negligently."  The  "considerable 
time"  referred  to  commenced  in  1824,  with 
the  introduction  of  the  doctrine  that  negli- 
gence in  making  inquiry  upon  a  knowledge 
of  suspicious  circumstances  is  eiiulvalent  to 
notice,  in  the  case  of  GIU  v.  Cubltt,  3  Bam. 
&  C.  4GC,  and  ended  In  1S30,  with  the  utter 
repudiation  of  that  doctrine  in  Goodman  v. 
Ilarvey,  4  Adol.  &  E.  870.  Neither  In  Eng- 
land oor  in  the  United  States  has  tlie  re- 
pudiated doctrine  obtained  a  footing  since. 
This  court  was  too  favorable  to  defendant  in 
error  at  the  original  hearing  in  saying  that 
the  question  of  notice,  under  the  evidence, 
Is  a  close  question. 

I  will  not  multiply  quotations,  nor  attempt 
a  review  of  the  very  numerous  cases  bear- 
ing upon  this  point.  There  seems  to  be 
little,  if  any,  difference  of  opinion  as  to  the 
rule  In  force  at  the  present  time.  The  case 
of  Hamilton  v.  Marks,  68  Mo.  167,  shows  a 
complete  change  of  front  by  the  supreme 
court  of  Missouri  on  this  question.  In  Sey- 
bel  T.  Bank,  54  N.  Y.  288,  the  prevailing  doc- 
trine Is  carried  to  a  great  length.  The  action 
was  for  the  recovery  of  the  value  of  two 


United  States  bonds,  not  yet  due,  for  $1,000 

each.  They  had  been  stolen,  with  a  number 
of  other  bonds,  on  the  evening  of  September 
12,  1865.  They  were  bought  by  defendant 
next  day.  Before  9  o'clock  In  the  momins 
of  that  day,  two  printed  notices  of  tlie  rob- 
bery, containing  the  numbers  of  the  bonds, 
were  left  at  the  place  of  business  of  the 
bank,  while  some  persons  wore  sweeping  out 
the  room.  One  of  these  notices  was  placet! 
on  a  desk  marked  "Cashier's  Desk,"  and  the 
other  notice  on  a  desk  opposite,  in  such  ptisi- 
tlon  as  to  be  seen  by  the  occupants  of  the 
deslis  when  they  should  take  their  places. 
The  cashier  testified  tiiat  he  did  not  see  the 
notice,  and  that  it  was  not  the  custom  of  the 
bank  to  regard  such  notices,  or  to  keep  a 
memorandum  of  them.  Held  (two  comniis- 
sloners  of  appeals  out  of  five  dissenting), 
that  the  bank  was  not  liable. 

I  cannot  agree  with  the  court  in  its  view 
of  the  case  of  Union  Stock- Yards  Nat.  Bank 
V.  Gillespie,  137  U.  S.  411,  11  Sup.  Ct.  118, 
and  41  Fed.  231,  that  the  evidence  is  no 
stronger  against  the  bank  In  that  case  tlian 
the  evidence  in  this  case.  The  Glllefrples 
were  citizens  of  Kansas  City,  Mo.,  doing 
business  there.  Rappal,  Sous  &  Co.  wore  in 
the  commission  business  at  the  Uuloa  Stock 
Yards,  Chicago.  They  were  not  buyers  and 
sellers,  but  agents  or  factors,  and  known 
to  be  such  by  the  bank.  They  were  custom- 
era  of  the  bank,  and,  at  the  time  of  the 
transactions  out  of  which  thesult  arose.their 
account  was  largely  overdrawn.  This  over- 
drawing commenced  in  January,  18S5,  with 
an  overdraft  of  $1,476.25,  and  increased  so 
that  in  June  the  amount  of  their  overdrafis 
was  $9,850.96.  Notwitljatanding  this,  on 
July  20th,  the  bank,  by  its  cashier,  advised 
the  Kansas  City  Stock- Yards  Bank  as  fol- 
lows: "Rappal,  Sons  &  Co.  are  a  firm  In 
good  standing  financially  and  otherwise.  I 
don't  think  they  keep  much  ready  money 
in  the  business,  but  F.  J.  Itappal  owns  hirge 
farms  near  Joliet,  and  is  estimated  worth 
from  $50,000  to  $00,000.  He  Is  a  man  of 
high  character,  and  has  always  had  good 
credit,  even  before  he  had  any  means."  This 
letter  of  advice  was  shown  to  the  OlUesples. 
who  were  custoniera  of  the  Kansas  City 
Bank.  The  Rappals  continued  to  increase 
their  overdrafts.  On  October  1st  their  ac- 
count was  $18,922.21  overdrawn;  on  October 
2d,  $18,454.89.  The  Kansas  City  Bank  also 
had  an  arrangement  with  the  Chicago  bank 
for  notification  by  telegmph  in  case  any 
draft  was  not  iiaid.  The  Gillespies  were  in- 
formed of  this.  The  Gillespies  made  three 
several  shipments  of  cattle  from  Kansas 
City  to  Chicago,  to  Rappal,  Sons  &  Co.,  as 
factors,  to  sell.  They  drew  dmfts  xiyton  Rfli»- 
pal,  Sons  &  Co.  against  these  shipments. 
The  Kansas  City  Stock-Yards  Bank  dis- 
counted the  drafts,  and  sent  them  to  the 
Union  Stock-Yards  National  Bank  for  col- 
lection. The  first  shipment  reached  Chicago, 
and  the  cattle  were  sold,  on  Friday,  October 
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2d.  Tbe  draft  for  the  amount  of  this  Bhlp- 
ment  reached  the  Chicago  bank  the  same 
day,  was  presented  for  payment,  payment 
refused,  and  the  draft  proteated.  No  notifi- 
cation of  the  dishonor  of  this  draft  was  sent 
to  the  Kansas  Citr  bank  until  Monday,  Oc- 
tolwr  5th.  In  the  meantime  the  two  other 
Bhipments  reached  the  Rappals,  and  were 
sold  by  them,— the  larger  portion  on  Satur- 
4lay,  October  3d,  and  the  balance  on  Monday, 
Oetoljer  5th.  They  deposited  their  sale  tick- 
ets, showing  weight  and  price,  with  the 
Union  Stock-Yards  Bank  for  collection. 
This  hank  made  the  collections,  amounting 
to  126,585.90,  and  applied  It  upon  the  In- 
debtedness of  the  Rappals  to  the  bank.  This 
case  has  five  points  of  strength  against  the 
Chicago  bank  not  approached,  in  my  opin- 
ion, by  anything  in  the  case  at  bar.  First. 
The  Chicago  bank  had  given  the  Rappals 
credit  with  the  GlUesples  by  letter  of  recom- 
mendation. S€H!ond.  The  Chicago  bank  fail- 
ed to  telegraph  notice  of  the  dishonor  of  the 
first  draft  when  it  was  dishonored,  as  It  had 
agi-eed  to  do.  If  it  had  done  so,  it  would 
have  enabled  the  Olllespies  to  avoid  the  loss 
of  the  two  subsequent  consignments,  for  the 
value  of  which  the  suit  was  brought.  Third. 
The  Chicago  bank  was  acting  In  a  fldnclary 
capacitj-  for  the  GUlesples  In  collecting  their 
drafts,  thus  Incurring  the  duty  of  diligence 
and  inquiry.  Fourth.  The  drafts  against 
the  Rappals  for  these  large  amounts  receiv- 
ed at  about  the  same  time  could  hardly  be 
understood  otherwise  than  that  the  drafts 
drawn  by  the  GUlesples  were  on  account  of 
the  same  property  represented  by  the  sale 
tickets.  Fifth.  The  sale  tickets  from  the 
stock  yards  were  notice  to  the  bank  that  the 
Rappals  had  made  a  sale  of  cattle  for  some 
customer,  and  that  the  tickets  were  received 
by  them  In  tfaclr  business  as  factors.  If  the 
bank  had  any  doubt  upon  this  point,  it  owed 
the  duty  of  diligent  inquiry  iuto  the  matter 
to  tbe  Gillespies,  whose  draft  It  held  for  col- 
lection. 

As  might  be  expected,  the  cases  which  go 
furthest  In  upholding  the  rights  of  holders 
for  value  of  negotiable  paper  against  undis- 
elosed  eijulties  are  coses  of  equities  claimed 
by  unknown  third  parties,  who  are  not  par- 
ties to  the  paper.  Such  is  the  case  of  Seybel 
T.  Bank,  supra.  The  case  of  Reld  v.  Bank, 
70  Ala.  199,  is  such  a  case.  Negotiable  rail- 
road bonds  were  deiwsited  by  one  Butt,  who 
held  them  as  trustee  for  other  parties,  as 
collateral  security  for  a  debt  of  his  own  to 
the  bank.  At  the  time,  Walsh,  the  president, 
and  Crawford,  a  director  of  the  bank,  had 
full  knowledge  that  they  were  held  In  trust 
by  Butt,  and  liad  full  knowledge  of  the  equi- 
ties of  the  plaintiffs.  Afterwards  the  bank 
took  the  bonds  in  payment.  It  was  held 
tliat  the  title  of  tiie  bank  was  good  against 
these  equities,  because  these  ofBcers  did  not 
acqnlre  their  knowledge  while  acting  In  their 
official  capacities,  or  while  transacting  busi- 
ness for  the  bank.    Neither  did  Qoble  ac- 


quire his  knowledge  of  Pfelffer's  business 
while  acting  in  his  official  capacity  for  the 
bank. 

I  think  the  order  of  this  court  made  on  the 
original  hearing  of  this  case,  directing  a  new 
trial,  should  stand,  for  three  reasons:  First, 
for  error  In  admitting  evidence  of  Pfeiffer's 
unsworn  statements  as  admissions  of  the 
bank  to  corroborate  bis  testimonv;  second, 
because  the  evidence  does  not  show  a  real 
subsisting  debt  owing  from  PfelfTer  to  Lu- 
man;  third,  because  the  money  for  which 
this  action  is  brought  reached  the  bank  In 
the  form  of  commercial  paper,  of  which  the 
I  bank  became  a  bona  fide  holder  for  value, 
in  tbe  usual  course  of  business. 
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(Supreme  Court  of  California.    Dec.  6,  1895.) 

Benevolb:tt  Sooibtieb— Cokstitutioh  — Phovi- 
Biysa  FOR  Expulsion  from  Meubrrsqip  — 
Validity— Expti-siox—SuFFiciESCT  of  Cuab- 

0E3— HaKDAMUS  FDR   ReSTOHATIOK — DEFENSE. 

1.  The  fact  that  one  discharged  from  mem- 
bership in  a  voluntary  benevolent  associatton 

huB  mit  pursued  the  rcmediee  for  reinstatement 
provided  bj'  laws  of  the  aasociation  is  a  good 
defense  in  a  civil  action  against  the  association 
for  reiostutemoiit. 

2.  A  provision  in  the  constitution  of  an  un- 
incorporated voluutiirj'  association  requiring  the 
committoe  for  the  trial  of  members  accused  ot 
violatintt  the  laws  of  the  order  to  report  a  mem- 
ber who  fails,  when  properly  summoned,  to  ap- 
IK'iir  before  it  for  trial,  Kuilty  of  contempt,  and 
mulcos  their  report  couclusive,  and  the  punish- 
ment for  contempt  expulsion,  is  valid  and  bind- 
ing on  the  members  of  the  aBSOciation,  where 
the  constitution  is  agreed  to  as  a  part  of  the 
coiiti-act  of  mcmhersuip  by  all  persons  joining 
the  order. 

3.  In  mandamus  for  reinstatemmt  to  mem- 
bership in  a  voluntary  association  att&r  being 
exiK'IIod  for  contempt  in  refusing  to  appear  be- 
fore a  committee  of  the  order  for  trial  on  char- 
ges of  violation  of  laws  of  the  order,  the  objec- 
tion that  the  charges  were  insufficient  cannot  be 
ur^red  if  the  charges  were  sullkneutly  si>eciiic  to 
apprise  pluiutilf  "oE  the  nature  thereof,  and  to 
enable  him  to  prepare  for  his  defense"  (though, 
possibly,  subject  to  special  demurrer  in  a  court 
of  law),  where  their  sufliciency  was  not  object- 
ed to  iu  the  proceedings  before  the  order. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  !3an  Francisco;  J.  M.  Sea  well.  Judge. 

Application  by  Max  M.  Levy  against  Mag- 
nolia IxKlge,  No.  29,  I.  O.  O.  F.,  for  writ  of 
mandamus  to  compel  defendant  to  reinstate 
plaintiff  as  a  member.  tYom  a  judgment 
awarding  the  writ,  and  an  order  denying  it  a 
new  trial,  defendant  appeals.  Reversed. 

Marcus  Rosenthal,  for  appelant.  Geo.  D. 
Collins,  for  respondent 

VANCLIEF,  C.  The  defendant  has  ap- 
pealed  from  a  judgment  of  the  superior  court 
awarding  a  peivniptory  writ  of  mandate  com- 
mondlng  defendant  to  restore  the  plalutiff  to 
his  former  status  as  a  member  of  said  lodge, 
from  which  he  had  been  expelled,  and  alao 

'Rflhearlns  denied. 
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from  an  order  denying  his  motion  for  a  new 
trial. 

The  material  facts  of  record  are  aa  follow: 
The  defendant  Is  a  voluntary,  unincorporat- 
ed, fraternal,  and  beneficial  association,  or- 
ganized In  the  city  of  San  Francisco,  and 
goremed  by  a  written  constitution  and  by- 
laws signed  by  all  Its  members.  It  la  sub- 
ordinate to  a  higher  organization  known  as 
the  "Grand  Lodge  of  I.  O.  O.  F.  of  the  State 
of  California,"  which.  In  Its  turn,  Is  subor- 
dinate to  a  sovereign  grand  lodge.  The  con- 
stitution of  the  defendant  lodge  (section  7) 
provides  that  "the  constitution,  laws  and  de- 
cisions of  the  sovereign  grand  lodge  *  *  * 
and  the  constitution,  laws,  and  decisions  of 
the  grand  lodge  *  *  *  of  the  state  of  Cali- 
fornia are  laws  of  this  lodge;  and  all  per- 
sons, by  becoming  members  of  this  lodge, 
consent  to  and  agree  to  abide  by  the  same." 
Sectlcm  18  of  the  by-laws  of  the  defendant 
lodge  provides  that  every  member  In  good 
standing,  who  has  attained  to  the  third  de- 
gree, "shall.  In  case  of  stcknesa,  infirmity,  or 
bodUy  accident,  rendering  him  unable  to 
earn  a  livelihood,  recelTe  from  the  lodge  fund 
a  weekly  benefit  of  ten  dollars,  •  •  •  and 
in  all  cases  benefits  shall  only  be  granted  on 
the  recommendation  of  the  noble  or  vice 
grand,  subject  to  the  restrictions  hereinafter 
provided,  and  no  benefit  shall  be  paid  for  a 
part  ot  a  week's  sickness,  nor  for  any  sick- 
ness which  is  only  of  one  wedc's  duration, 
nor  for  any  sickness  caused  by  intemperance 
or  immoral  conduct"  Section  21  of  the  by- 
laws provides:  "A  member  who,  though 
sick  or  disabled,  but  who  is  able  to  c<dlect 
debts,  settle  accounts,  to  make  contracts,  to 
oYcnee  or  superintend  any  business,  shall 
not  be  «nUtIed  to  benefits  as  a  matter  of 
right  or  legal  claim;  but  such  member  may 
be  granted  relief  by  a  rote  of  the  lodge.'* 
Section  0,  art  4,  of  the  constitution  of  the 
defendant  lodge,  is  as  follows:  "Sec.  6. 
This  constitution,  and  all  laws,  rules,  and 
regulations  providing  for  the  granting  of  sick, 
funeral,  and  other  benefits,  or  of  any  aid,  re- 
lief, assistance,  allowance,  ^penses,  or  mon- 
ey to  any  member,  wife,  widow,  orphan,  or 
any  person  whatevw,  or  providing  for  the 
payment  to  the  lodge  of  dues,  assessments, 
and  demands  by  a  member,  are  not  intended 
and  shall  not  be  construed  to  create  the  re- 
lation of  debtor  and  creditor,  nor  to  create 
legal  rights,  liabilities,  nor  responsibilities, 
nor  any  legal  contractual  relation,  nor  confer 
any  right  to  enforce  the  granting  or  pay- 
ment of  the  same  by  resort  to  courts  of  law. 
On  the  contrary,  all  anestions,  whether  of 
law  or  fact  relative  to  tiie  granting,  pay- 
ment, or  refusal  of  the  same,  relate  to  moral 
duties  or  obligations,  and  not  to  legal  ones, 
and  appertain  to  the  sole  Jurisdiction  of  this 
lodge  and  the  authorities  of  this  order;  and 
ttieir  decisions  In  the  premises  shall  be  bind- 
ing, conclusive,  and  final  upon  all  members, 
wives,  widows,  orphans,  or  persons.  Every 
person,  by  becoming  or  c<mttnning  a  member 


of  this  lodge,  consents  to,  and  agrees  to 
abide  by,  all  the  laws  and  decisions  of  this 
lodge  and  of  the  authorities  of  the  order." 

Plaintiff  became  a  third-degree  member  of 
the  defendant  lodge  In  November,  1883,  and 
so  continued  until  be  was  exi)elled,  in  April, 
1894.  In  IS93  he  claimed  to  be  permanently 
dck,  and  unable  to  earn  a  livelihood,  and 
was  so  reported  to  his  lodge;  and  thereiqiou 
the  lodge  commenced  to  pay  him  sick  benefits 
at  the  rate  of  $10  a  week;  but,  after  hav- 
ing paid  such  benefits  tix  a  number  ot  m<mths 
(not  specified  in  the  record),  the  lodge  de- 
clined to  pay  plafntifF  any  further  benefits, 
though  be  still  claimed  and  demanded  them. 
In  this  state  of  bis  case  the  constitution  of 
defendant  (section  6,  art  4)  provided  for  him 
the  foUowlng  remedies,  and  no  other:  "If  a 
lodge  refuses  or  neglects  to  grant  sick  bene- 
fits to  a  brother,  he  may,  at  any  time  within 
four  weeks  thereafter,  demand  in  writing 
that  the  lodge  appoint  a  committee  to  investi- 
gate the  matter,  whereupm  the  lodge  shall 
appoint  a  committee  (tf  five  to  bear  the  evi- 
dence and  report  the  flacts  and  their  oondo- 
aions  to  the  lodge.  Snch  committee  shall, 
without  unnecessary  delay,  notify  the  broth- 
er of  the  time  and  place  of  their  meeting,  and 
investigate  tlie  case.  Tb^  shall  keep  full 
minutes  at  the  evidence  and  of  their  proceed- 
Ings,  and  report  the  same  to  the  lodge,  with 
th^  conclusl(m.  •  •  •  upon  the  report 
being  made,  notice  tbereot  shall  f(»rttiwlth 
be  given  by  the  secretary  to  Uie  puty  against 
whom  the  verdict  is  rendered,  and  he  shall 
have  two  weeks  in  which  to  file  fala  exee^ 
Uooa.  It  no  exertions  are  filed  within  two 
weeikB,  the  lodge  ^dudl  proceed  to  promnmce 
Its  Judgment  and  decision.  An  appeal  £nun 
the  Judgment  of  the  lodge  may  be  taken  at 
any  time  within  two  weeks  thoraafter  to  the 
grand  lodge,  on  questions  of  law  or  fact  or 
both,  and.  If  no  snch  appeal  is  taken,  the 
Judgment  of  the  lodge  is  finaL  When  a  bill 
of  exceptions  to  the  report  of  the  commit- 
tee  is  filed  as  above  provided,  the  lodge  may 
determine  upon  Its  merits,  and  either  change, 
modify,  or  sustain  the  report  of  Uie  commit- 
tee, or  refer  the  same  back  to  the  same  or 
another  committee,  or  order  a  new  investi- 
gation. If  the  lodge  shall  deem  the  excep* 
tlons  not  well  taken,  it  ahall  proceed  to  pro- 
nounce its  Judgment  and  decision.  Each  wit- 
ness, at  the  conclusion  of  his  testimony,  and 
before  other  proceedings  in  the  case  ore  had, 
shall  have  his  testimony  as  taken  down  by 
the  committee  read  over  to  blm,  and  cduU] 
make  such  correctlonB  thereof  as  be  may 
deem  proper,  and  shall  thereupon  sign  each 
page  of  said  testimony.  The  brother  has  tbe 
afflrmatlTe  of  the  Issue;  and  tbe  committees 
appointed  under  this  section  shall  be  appoint 
ed  and  governed  by  the  rules  applicable  to 
committees  upon  trials  under  charges."  In 
accordance  with  this  sectlan  the  plaintiff  de- 
manded, in  writing,  that  the  lodge  appcdnt 
a  committee  to  investigate  the  qnestion  as 
to  whether  he  was  entitled  to  fortiier  bme- 
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flta;  wheronpan  the  lodge  ai»polnted  sach 
commtttee,  aud  tbe  committee  without  delay 
notified  plaintiff  ot  their  appointment  and 
also  of  a  time  and  place  when  and  where 
thej  would  meet  and  Investigate  the  matter; 
and  the  committee  met  at  the  time  and  place 
apiMlnted,  Init  the  plaintiff  refused  to  meet 
the  committee  at  that  time  and  place,  or  at 
any  other  time  or  place,  and  soon  thereafter 
commenced  an  action  against  the  defendant 
In  a  Justice's  court  to  recover  benefits  alleged 
to  be  due  bim,  and  obtained  a  judgment  for 
the  sum  of  900  and  costs.  Thereafter,  on 
March  20,  1S94,  a  member  of  the  defendant 
lodge  made  and  filed  in  the  lodge  charges  In 
writing  against  the  plaintiff,  specifying  that 
plaintiff  had  violated  his  contract  witii  the 
lodge,  and  thereby  violated  the  rules  and  reg- 
ulations of  the  lodge  and  of  tbe  grand  lodge, 
by  commencing  and  prosecuting  said  oction 
In  the  Justice's  court;  and  also  that  during 
the  year  1803  the  plaintiff  "claimed  and  re- 
ceived sick  benefits  from  said  lodge  to  which 
he  was  not  entltied,  thereby  defrauding  the 
■aid  lodge,  he  having  violated  section  21  of 
the  by-laws."  On  tbe  day  these  charges 
were  made,  the  lodge,  In  compliance  with  Its 
rules,  appointed  a  committee  of  five  mem- 
bers to  investigate  said  charges,  and  to  re- 
port the  residt  to  the  lodge.  The  committee 
immediately  summoned  plaintiff  to  appear 
before  it  on  April  3.  ISOl.  at  7  o'clock  p.  m., 
to  answer  said  charges,  and  notified  bim  that, 
In  case  he  made  default,  he  would  be  report- 
ed to  the  lodge  as  being  guilty  of  contempt 
This  summons  was  served  on  plaintiff 
March  21,  ISOl,  by  delivering  to  him  a  copy 
thereof,  attached  to  a  copy  of  said  charges 
against  bim.  On  March  31,  1S!>1.  the  lodge 
received  the  following:  "Magnolia  Lodge,  Na 
29.  L  O.  O.  F.  of  Cal.— Gents:  Being  con- 
vinced of  a  total  absence  of  power  in  your 
organization  to  expel  a  member  upon  the 
'charges'  made  against  Max  I^evy,  I  have 
advised  him  that  any  action  that  you  may 
take  against  bim  in  that  directiou  ^'111  be  a 
nullity,  aud  I  therefore,  on  his  betialf,  re- 
spectfully' suggest  that  you  dismiss  tbe  *char^ 
ges'  and  proceedings  that  have  been  taken 
In  respect  thereto,  as  the  entire  matter  Is  be- 
yond the  scope  of  your  authority.  Yours, 
respectfuUj',  Geo.  D.  Collins,  Attorney  for 
Max  Levy."  Tbe  lodge  took  no  action  on  this 
letter,  and  the  committee  met  at  the  hour 
appointed  in  tbe  summons,  aud  called  tbe 
plaintiff,  and  waited  for  bim  three  hours,  but 
he  failed  to  appear.  (PlalntifC  testified  that  be 
declined  to  appear  before  tbe  committee  on 
tbe  advice  of  Mr.  Collins,  his  attorney.) 
ThereuiMn  the  eommittoe  IiUly  reported  to 
the  lodge  their  aetiou,  and  that  pluiutiff  failed 
to  appear,  and  also  tbcir  conclusion  that 
plaintiff  was  guilty  of  contempt  of  tbe  au- 
thority  of  the  lodge.  Tbe  lodge  adopted  tbe 
report  of  the  conunlttee,  and  thereupon,  with- 
out further  notice  to  plaintiff,  expelled  him 
from  the  lodge;  but  Immediately  thereafter 
served  on  bim  the  following  written  notice: 
Cal.Rep.  41-44  P.— 36 


"Hall  of  Magnolia  Lodge,  No.  29,  I.  O.  0-  K., 
Odd  Fellows'  Hall,  Corner  Seventh  and 
Market  Sts.  San  Francisco,  Cal.,  April  3, 
1894.  To  Max  Levy,  City-Dear  Sir  and 
Bro.:  Please  take  notice  that  at  the  regular 
meeting  of  this  lodge,  held  this  evening,  the 
committee  appcdnted  to  try  certain  chains 
preferred  against  you  by  Bro.  BJ.  O.  Ftanders, 
P.  G.,  reported  you  In  contempt  according  to 
section  5  of  article  Vni.  of  the  constitution, 
you  having  foiled  to  app^ur  before  it  after 
having  been  duly  subpoenaed,  and  the  lodge 
adopted  tbe  report  and  you  was  accordingly 
ex[>elled  from  membership  In  the  same.  Yours 
in  F.,  L.  and  T.,  [SeaL]  Samuel  Polack,  Sec- 
retary." Tbe  plaintiff  did  not  except  to  the 
report  of  the  committee,  nor  appeal  from  the 
order  of  expulsion,  nor  seek  any  other  relief 
from  the  lodge;  but  instead  thereof  com- 
menced this  proceeding  for  a  writ  of  man- 
date. 

Section  5  of  article  8,  referred  to  In  the 
above  notice  to  plaintiff  of  bis  expulsion, 
Is  Included  In  the  following  extract  from  that 
article,  embracing  sections  2  to  6,  Inclmlve. 

"Sec.  2.  Any  member  who  shall  violate  any 
of  the  principles  of  the  order,  or  offend 
against  tbe  constitution,  by-laws,  or  rules  of 
order  of  this  lodge,  or  the  penal  laws  of  the 
land,  shall  be  fined,  reprimanded,  suspend- 
ed, or  expelled,  as  the  by-laws  may  direct  or 
tbe  lodge  determine. 

"Sec.  3.  Every  member  shall  be  entitled  to  a 
fair  trial  for  any  offense  Involving  reprimand, 
suspension,  or  expulsion.  No  member  shall  be 
put  upon  trial  unless  charges  duly  specifying 
the  offense,  so  as  fully  to  apprise  him  of  the 
nature  thereof,  and  to  enable  bim  to  prepare 
for  his  defense,  shall  be  submitted  to  the  lodge, 
In  writing,  and  signed  by  a  member  Ot  a  lodge 
within  this  Jurisdiction,  and  a  copy  thereof 
under  seal  of  tbe  lodge,  be  served  upon  him. 

"Sec.  4.  Such  charges  shall  be  referred  to  a 
committee  oi  five  members,  who  shall,  with- 
out unnecessary  delay,  summon  tbe  parties, 
and  tr>-  the  case.  They  shall  keep  full  minutes 
of  tbe  evidence  and  of  their  proceedings,  and 
report  the  same  to  the  lodge,  with  their  ver- 
dict. ♦  *  *  Upon  the  report  being  made,  no- 
tice thereof  shall  forthwith  be  given  by  the 
seci-etary  to  the  party  against  whom  the  ver- 
dict is  rendered,  and  he  shall  have  two  weeks 
in  which  to  file  his  exceptions.  If  no  excep- 
tions are  filed  within  two  weeks,  the  lodge  shall 
pi-oceed  to  pronounce  Judgment  upon  the  ver- 
dict and  affix  the  penalty.  An  appeal  from  the 
Judgment  of  the  lodge  may  be  taken,  at  any 
time  within  two  weeks  thereafter,  to  the  grand 
lodge;  and,  if  no  such  appeal  is  takeu,  tbe 
Judgment  of  the  lodge  shall  be  ilnal.  When 
a  bin  of  exceptions  to  the  report  of  the  com- 
mittee is  filed,  as  above  provided,  the  lodge 
may  determine  upon  its  merits,  and  either  sus- 
tain tbe  report  of  the  committee  or  refer  tbe 
same  back  to  the  same  or  another  coninilttue, 
or  grant  a  new  triaL  If  Uie  lodge  de^us  tbe 
exceptions  not  well  taken,  It  shall  proceed  to 
pronounce  its  Judgment,  and  affix  the  penalty 
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"Sec.  5.  If  tlie  accused  refuse  or  neglect  to 
stand  trial  when  duly  summoned,  tlie  com- 
mittee shall  report  him  guilty  of  contempt  of 
the  lodge,  which  report  shall  be  conclusive;  and 
the  punishment  shall  be  exiiulsion. 

"Sec.  6.  If  a  specific  penalty  for  an  offense 
be  provided  In  the  constitution  or  by-laws,  the 
noble  grand  shall  enforce  it.  If  none  be  so  pro- 
vided, the  lodge  shall  decide  by  paper  ballot 
whether  the  penalty  shall  be  expulsion,  sus- 
pension, or  reprimand  and  fine.  During  the 
ballot  the  accused  brother  shall  withdraw  from 
the  lodge  room.  If  upon  tlie  first  ballot  it  shall 
appear  that  two-thirds  of  the  ballots  are  cast 
for  expulsion,  such  shall  be  the  penalty.  If 
two-thirds  of  the  ballots  are  not  cast  for  ex- 
pulsion, then  the  lodge  shall  proceed  to  ballot 
for  suspension,  and  if  two-tliirds  of  the  ballots 
are  cast  for  suspension,  suspension  shall  be  the 
penalty,  and  the  lodge  shall  proceed  to  fix  the 
duration  of  such  suspenMon,  which  shall  not 
exceed  two  years.  If  neither  expulsion  nor  sus- 
pension is  determined  as  the  penalty  as  above 
provided,  then  the  penalty  shall  either  be  re- 
primand, fine,  or  both.  If  fine  is  determined 
upon,  then  the  lodge  shall  fix  the  amount,  not 
exceeding  ?10;  if  reprimand  is  decided  upon, 
then  the  accused  shall  be  reprimanded  in 
open  lodge  by  the  acting  noble  grand."  No 
ballot  held  under  this  section  diaU  be  reconsid- 
ered. 

Those  portions  of  the  constitution  and  by- 
laws hereinabove  set  out  are  all  fully  set  out 
In  the  pleadings,  and  none  of  them  Is  denied 
by  either  party.  The  statement  on  motion  for 
new  trial  shows  that  they  were  all  Introduced 
in  evidence  without  objection.  Both  parties 
have  properly  treated  them  here  as  facts  of 
record,  without  objection  on  the  ground  that 
they  are  not  expressly  found  as  facts  by  the 
court,  and  they  are  so  considered  In  this  opln- 
ton. 

The  only  express  findings  purporting  to  be 
findings  of  fact,  requiring  any  consideration, 
are  the  following:  "(1)  That  plaintiff  did  not 
at  any  time  demand  or  receive  from  defendant 
rick  benefits  to  which  he  was  not  entitled.  (2) 
That  nalther  of  said  charges  [which  he  was 
summoned  to  answer  before  the  committee] 
constitutes  any  ofFense  against  said  defaidanf  s 
eonstltntlon  or  by-laws;  nor  does  either  ot  said 
charges  warrant  the  expulsion  of  plalntlfr  from 
membership  in  def^dant  organlzatlcai;  nor  has 
defendant  any  power,  authority,  or  Jurisdiction 
to  try  plalntifr  upon  said  charges,  or  to  expel 
him  from  membership  ther^r.  (3)  That  there 
Is  no  by-law,  rule,  or  regulation  of  defendant 
making  or  presolblng  sidd  charges  a  ground  of 
expulsion  from  membership  hi  said  defendant 
lodge," 

The  first  one  of  these  findings  te  wholly  ir- 
relevant to  any  material  Issue  of  flict  In  this 
proceeding.  It  bdng  respontfve  (mly  to  tha 
charges  which  the  plaintiff  was  dted  to  answer 
before  the  committee,  and  which  he  never  de- 
nied. Those  charges  are  relevant  to  this  pro- 
ceeding only  for  the  porpoae  ot  detomlning 
whether  they  constltote  an  infra  ctlcm  of  the 


constitution  or  by-laws  of  the  defendant  lodge, 
for  which  the  plaintiff  was  liable  to  be  tried 
in  the  manner  proposed  and  punished  In  any 
way;  and  they  can  be  considered  on  this  ap- 
peal for  no  other  pmiwse. 

The  second  and  third  of  these  findings  are 
mere  conclusions  of  law,  involving  only  a  con- 
struction of  the  constitution  and  by-laws  of 
the  association,  or  those  portions  thereof  set 
forth  in  the  record.  Indeed,  the  record  pre- 
sents no  question  of  fact.  That  the  charges 
which  plaintiff  was  summoned  to  answer  be- 
fore the  committee  constituted  a  penal  offense 
against  the  constitution  and  by-laws  of  the  de- 
fendant lodge,  which  the  lodge  had  Jurisdiction 
to  try  In  the  mode  proposed,  was  made  suffi- 
ciently manifest  by  the  extracts  from  the  con- 
stitution and  by-laws  above  set  out,  to  wit, 
section  2  of  article  8,  read  In  connection  with 
sections  5  and  6  of  article  4  of  the  constitution 
and  section  21  ot  the  by-laws.  It  was  surely 
a  violation  of  these  to  demand  and  receive  ben- 
efits to  which  they  did  not  entitle  him.  The 
abandonment  of  his  proceeding  before  the  lodge 
to  test  his  alleged  right  to  benefits,  and  the 
commencement  of  the  action  In  the  Justice's 
court,  were  also  a  plain  violation  of  valid  laws 
of  the  lodge,  which  deprived  him  of  the  right 
to  recover  such  benefits  In  any  court  of  the 
state,  though  they  did  not  deprive  such  courts 
of  Jurisdiction  to  hear  and  dispose  of  his  com- 
plaint Yet  the  fact  that  the  laws  of  the  lodge 
provided  a  remedy  for  the  grievance  com- 
plained of,  which  he  had  not  pursued  and  ex- 
hausted, would  have  been  a  perfect  defense  to 
his  action  In  any  state  court.  Robinson  v.  So- 
ciety, 07  Cal.  135,  7  Pac.  435;  Association  v. 
Benson,  70  Tex.  552,  13  S.  W.  379;  People 
V.  St.  George's  Soc.,  28  Mich.  2G1;  German  Re- 
formed Churdi  V.  Com.,  3  Pa.  St.  282;  Olery 
V.  Brown,  51  How.  Prac.  92;  White  v.  Brown- 
ell,  2  Daly,  329;  Robinson  v.  Yates  City  Lodge, 
80  111.  508;  Otto  V.  Benevolent  Union,  75  CaL 
308,  17  Pac.  217;  Bac.  Ben.  Soc.  <!2d  Ed.) 
I  94.  On  the  same  principle  courts  of  equity 
decline  to  Interfere  with  Tolnntary  benevolmt 
assoclatkms  so  long  as  the  means  of  niOef  pro- 
vided by  the  society  Itself  have  not  been  availed 
of  and  exhausted.  I^fond  v.  Deems,  81  N. 
Y.  S07;  Dolan  v.  Court  of  Oood  Samaritan,  IHS 
Mass.  437;  Chamberlatai  Lincoln,  129  Mass. 
70. 

It  is  objected  to  those  charges  against  plain- 
tiff (here  for  the  first  time)  that  they  are  not 
Bufi3dently  QKciflc.  They  are  snfBdenOy  spe- 
cific to  apprise  the  plaintiff  "of  the  nature  there- 
of, and  to  enable  him  to  prepare  f6r  his  defense," 
though  the  first  step  In  such  defense  may  have 
been  In  the  nature  of  a  well-grounded  spedal 
demurrer  In  a  court  of  law.  But  they  would 
not  be  subject  to  a  general  demurrer  on  the 
ground  that  they  state  no  offense  against  the 
constitution  or  by-laws  of  the  lodge,  even  In 
the  courts  of  the  state.  There  was  no  demur- 
rer, however,  nor  any  motion  to  have  the 
charges  made  more  spedflc.  The  letter  of  Mr. 
Collins  to  the  lodge  merely  denied  the  power 
of  the  lodge  to  expel  plaintiff  on  those  charges. 
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and  gave  notice  that  any  action  taken  by  the  r 
lodge  1b  that  direction  would  be  a  nullity.  It 
contains  no  complaint  that  the  charges  are  not 
sufficiently  specific.  Besides,  plaintiff  testified 
that  on  the  advice  of  Mr.  Collins  he  refused  to 
appear  before  the  committee;  therefore  his 
default  was  Intentional,  and  without  other  ex- 
cuse than  that  stated  In  the  letter  of  his  at- 
torney to  the  lodge.  In  a  case  very  similar  to 
this  (People  V.  St.  George's  Soe.,  28  Mich.  201), 
In  which  mandamtis  to  reinstate  a  member  was 
denied,  the  court  said:  "As  these  are  proceed- 
ings under  articles  agreed  to  by  all  the  mem- 
bers. It  Is  necessary  to  consider  them  without 
mncb  regard  to  technioalltles,  and  to  follow 
substantial  justice  more  than  form."  In  that 
case  tbe  defendant  was  Incorporated. 

Whether  the  penalty  of  either  of  those  char- 
ges might  have  been  expulsion,  or  only  a 
fine  of  ilO,  Is  Immaterial,  since  plaintiff  \vas 
not  tried  nor  expelled  on  either  of  those 
charges,  but  was  expelled  for  contempt  of  the 
autbority  of  the  lodge  In  refusing  to  appear 
before  the  committee,  or  to  stand  trial  on 
those  charges.  His  expulsion  was  In  strict 
accordance  with  section  5  of  article  8  of  the 
constitution;  and  whether  that  section  is  val- 
id and  binding  on  the  defendant  seems  to  be 
the  only  remaining  debatable  question  present- 
ed for  decision.  The  only  objections  suggest- 
ed by  counsd  to  section  5,  art  8,  are  that  it 
makes  the  report  of  the  committee  conclusive, 
and  affords  the  party  reported  to  be  in  con- 
tempt no  opportunity  to  excejit  to  the  report 
of  the  committee;  and  that  it  provides  for  no 
appeal  from  the  order  of  expulsion  In  that 
class  of  cases.  Conceding,  without  deciding, 
that  both  grounds  of  the  objection  existed, 
the  question  is  ■whether  or  not  the  right  to 
except  to  the  report  of  the  committee,  or  the 
light  to  appeal  from  the  order  of  expulsion,  is 
such  that  the  plalutifC  could  not  have  waived 
it  by  contract;  since  there  Is  no  question  that 
the  plaintiff  did  all  In  his  power  to  waive 
tUem  by  signing  the  coustltution  and  bj'-Iaws 
of  the  association,  which  association  existed 
uud  exercised  its  functions  only  by  virtue  of 
the  contract  expressed  in  its  constitution  and 
by-laws,  signed  by  all  Its  members.  It  is 
well  settled  that  a  person  may  waive  any  le- 
gal right  milcss  such  waiver  injuriously'  af- 
fects some  other  person,  or  Is  forbidden  by 
law,  or  opposed  to  public  policy.  A  party 
niay,  by  contract,  waive  a  statutory  right 
(Bowen  v.  Aubrey,  22  Cal.  500);  and  where, 
in  a  criminal  case,  a  verdict  has  been  return- 
ed, the  defendant  may  waive  tbe  delay  of 
sentence  allowed  by  statute  for  his  benefit  by 
consenting  that  Judgment  on  the  verdict  may 
be  pronounced  Immediately  (People  v.  Robin- 
son, 46  Cal.  94).  He  may  also,  by  contract, 
■waive  his  constitutional  right  to  notice  of  and 
opportunity  to  defend  a  civil  action  against 
him;  for  example,  a  motion  for  Judgment 
against  him  on  an  nppenl  bond  signed  by  him 
as  surety  in  accordnnoe  with  section  942  of 
tbe  Code  of  Civil  Procedure  (Meredith  v.  As- 
eociatim,  60  CaL  617,  and  cases  there  cited; 


Mowry  v.  Heney,  86  Cal.  471,  25  Pac.  17),  on 
the  theory  that  said  section  of  the  Code  enters 
into  and  becomes  a  part  of  the  bond;  where- 
as in  the  case  at  bar,  the  plaintiff,  without  ref- 
erence to  any  statute,  expressly  contracted 
that  the  report  of  the  committee  in  question 
should  be  conclusive. 

In  answer  to  the  suggestion  that  section  5, 
art  8,  of  the  constitution  of  the  defendant  la 
unreasonable  and  oppressive,  and  therefore  in- 
valid, It  Is  to  be  observed:  (1)  Tbat  said  sec- 
tion Is  not  a  by-law.  In  the  ordinary  sense 
of  the  word  as  applied  to  corporations,  It  be- 
ing a  part  of  the  written  contract  (constitu- 
tion) by  which  the  unincorporated  association 
(the  lodge)  was  created,  and  bears  tbe  same 
relation  to  the  association  as  do  charters  by 
the  legislature  to  private  corporations  (Hogan 
T.  Endowment  League,  99  Cal.  248,  33  Pac. 
924);  (2)  but,  even  if  the  defendant  lodge  had 
been  Incorporated,  and  section  5  of  Its  present 
constitution  had  been  enacted  as  a  by-law  con- 
ceded to  be  unreasonable,  and  therefore  In- 
valid as  a  by-law.  It  would  nevertheless  be 
valid  as  a  contract  if  signed  or  agreed  to  by 
all  the  members  of  the  corporation.  "What 
is  bad  as  a  by-law,  as  against  common  right,' 
may,  however,  be  good  as  a  contract,  since,  as 
a  learned  writer  (Ang,  &  Ames)  expresses  it: 
'A  man  may  part  with  a  common  right  volun- 
tarily, of  which  It  would  be  Impolitic  and  un-' 
Just  to  deprive  him  of  by  a  by-law  passed 
without  his  assent,  or  perhaps  knowledge,  by 
those  who  would  not  consult  his  individual  In- 
terests." Bac.  Ben.  Soc.  (2d  Ed.)  §  87,  and 
anthoritles  there  cited.  See,  also,  Sloe  v. 
Bloom,  19  Johns.  456;  Cooper  v.  Frederick,  9 
Ala.  78S;  Amcsbury  v.  Insurance  Co.,  6  Gray, 
596;  Davts  r.  Proprietors,  8  Mete.  (Mass.) 
321. 

On  the  facts  found  and  admitted  by  the 
pleadings,  I  think  the  plaintiff  was  lawfully 
expelled  from  the  defendant  lodge,  and  that 
it  was  not  the  duty  of  the  defendant  to  re- 
Instate  him  at  the  time  this  proceeding  was 
commencerl,  or  at  any  time  since;  and,  there- 
fore, that  the  Judgment  awarding  the  writ  of 
niandate  should  be  reversed,  and  the  court  be- 
low Inatmctcd  to  dismiss  the  proceedings. 

We  concar:  HATNES,  C;  SEABLS.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  awarding 
the  writ  of  mandate  is  reversed,  and  the  coxat 
below  Instructed  to  dismiss  the  proceeding. 


no  Cal  335 

RYAN  V.  nOLLIDAT  et  al.    (L.  A.  80.) 
(Supreme  Court  of  CaUf<niiia.    Dec.  10,  189:>.) 

MOKTQAQB  FoKKCI^tBUBE— NoKPAYUBNT — ALLBOk- 
Tiox — Claim  against  Estate. 

1.  An  aIic(,'ation  in  a  coniijlaint  to  foroclose 
a  mortci'go  tlint  there  is  now  diip  nnd  owing 
plnintiff  a  oertnin  Biim,  is  not  equivalent  to  an 
averment  of  noupayniuut. 

2.  Failun-  to  allepe  uonpajmoiit  in  a  com- 
plaint to  ffweciose  a  mortgage  may  be  taken  ad- 
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Tnntaffe  of  on  aroeal,  though  no  demurrer  was 
iDterpotttid,  and  jnd^ent  went  by  default. 

3.  A  mortgajte  existing  on  land  at  the  time 
it  was  purchased  by  decedent  is  not  within  Code 
Civ.  Proc,  §  1500,  providing  that  claims  against 
the  estate  shaH  be  presented  to  the  executor,  ex- 
cept that  an  action  may  be  brought  on  a  mort- 
gage where  all  recourse  against  any  other  prop* 
erty  of  the  estate  is  waived. 

Department  1.  Appeal  from  BUi>erlor  court, 
lUv^TBide  county;  J.  S.  Noyes,  Judge. 

Action  by  George  W.  Ryan  against  Clara 
HoUlday  and  others  to  foreclose  a  mortgage. 
From  a  judgment  of  foreclosure,  defendant 
Heber  Ingl^  administrator,  appeals.  Be- 

T&tWd. 

Trlppet  &  Neale  and  L.  GUI,  tot  appellant. 
Purington  &  Adair,  for  respondents. 

VAN  FLEET,  J.  The  Judgment  In  this 
case  mu8t  be  reversed  for  want  of  any  aver- 
ment that  the  note  secured  by  the  mortgage 
sought  to  be  foreclosed  baa  not  been  paid. 
The  only  allegation  In  this  regard  Is:  "That 
the  Interest  on  said  note  and  mortgage  has 
been  paid  in  full  up  to  the  11th  day  of  Sep- 
tember, 18D4,  and  there  Is  now  due  and  ow- 
ing to  the  plaintiff  the  sum  of  twelve  hun- 
dred dollars  ($1,200),  witb  Interest  thereon  at 
the  mte  of  twelve  per  cent  i>er  annum  from 
the  11th  day  of  September,  1894."  This  is 
not  the  equivalent  of  an  averment  of  non- 
payment The  language,  "there  Is  now  due," 
etc.,  la  but  a  conclusion  of  law,  and  not  the 
averment  of  a  fact  The  breach  of  the  con* 
tract  to  iMiy  ia  of  the  essence  of  the  cause  of 
action,  and  must  be  alleged.  Frlsch  v.  Caler, 
21  Cal.  71;  Scroufe  v.  Clay,  71  Cal.  123,  11 
Pac.  882;  Roberts  v.  Treadwell,  50  Cal.  521; 
Barney  y.  Vlgoreaux,  92  Cal.  631,  28  Pac.  078. 
The  fact  that  no  demurrer  was  Interposed, 
and  that  Judgment  went  by  default,  makes 
no  essentia]  difference,  since  the  defect  goes 
to  the  statement  of  a  cause  of  action  (Bar- 
ney V.  Vlgoreaux,  supra);  and  that  defect  Is 
not  waived  by  a  failure  to  demur  (Code  CIt. 
Proc.  i  434). 

While  we  are  reluctant,  as  suggested  In  Not- 
man  v.  Green.  90  Cal.  173,  27  Pac.  157,  to 
reverse  a  Judgment  upon  such  a  technicality, 
and  especially  In  favor  of  a  defendant  who 
has  apparently  stood  by  and  permitted  the 
court  below  to  overlook  an  error  susceptible 
of  easy  correction,  and  then  takes  advantage 
of  such  MTor  on  appeal,  and  while  we  would 
avoid  the  necessity.  If  possible,  nevertheless, 
on  the  other  hand,  that  couBlderatlon  Is  large- 
ly neutralized  by  the  further  one  that  a  party 
guilty  of  such  an  Inexcusable  breach  of  good 
pleading  as  Ib  here  exhibited  Is  not  entitled 
to  have  It  lightly  condoned,  but  should  suffer 
the  consequences.  The  objection  that  the 
complaint  should  have  averred  either  a  pres- 
entation of  a  claim  against  the  estate  of  ap- 
pellant's Intestate  or  an  express  vpalver  of 
any  recourse  against  the  general  estate,  Is 
not  welt  taken.  Section  1500  of  the  Code  of 
Civil  Procedure  has  no  application  to  the 
facts  of  this  case.   The  note  and  mortgage 


Bued  on  were  not  In  any  sense  a  claim  against 
the  estate  of  said  Intestate.  The  latter  was 
not  the  maker  of  the  note  or  mortgage,  nor 
did  a  demand  of  any  character  exist  there- 
under against  the  estate.  The  representa- 
tive was  made  a  party  defendant  solely  by 
reason  of  the  fact  that  subsequently  to  the 
making  of  the  mortgage  In  suit  the  mortgag- 
ed land  was  purchased  by  said  Intestate  in 
his  lifetime  and  the  title  thereto  rested  In 
his  estate  at  his  death,  subject  to  the  mort- 
gage Hen.  It  was  necessary  to  make  falB 
reireaentattve  a  party  for  the  purpose  of 
foreclosing  the  rights  of  the  estate  In  the 
land,— if  such  term  may  be  employed  under 
our  system,— and  for  that  purpose  alone.  The 
estate  of  said  Intestate  was  In  no  way  holden 
for  any  deficiency  that  might  arise  out  of  a 
sale  of  the  property,  nor  was  any  such  relief 
asked  or  taken.  There  was,  therefore,  no 
claim  to  be  presented  against  said  estate. 
The  section  referred  to  applies  only  to  in- 
stances where  the  note  and  mortgage  consti- 
tute a  claim  agahist  the  estate  of  the  de- 
ceased. There  Is  nothing  In  the  alleged  de- 
fect In  the  summons.  Bewick  v.  Mnlr.  S3 
Cal.  370,  23  Pac.  389,  390.  The  Judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  permit  plain- 
tiff to  amend  his  complaint. 

We  concur:  HARRISON,  J.;  GABOUTTE, 

J. 


lUCsLW 

BOYBR  T.  SUPERIOR  COURT  OP  CITY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  275.) 

(Supreme  Conrt  of  California.    Dec  10,  ISM.) 

ApFSAL  BOM D— JCSTIFICATIOS— POTTKR  OF  JUDGB. 

As  Code  Cir.  Proc.  1  948.  provides  that 
auretiea  on  appeal  bonds  "shall  Jnstify  before  a 

iudgc  of  the  court  or  connty  clerfc,"  the  judge 
las  no  authority  to  review  the  action  of  the 
clerk  in  passing  on  the  sufficiency  of  the  sure* 
ties. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  A.  A.  Sander- 
son, Judge. 

Application  for  writ  of  prohibition  by  J. 
D.  Boyer  against  the  snperlor  court  of  the 
city  and  county  of  San  Ftandsco.  Writ  Is- 
sued. 

J.  D.  Boyer,  In  jjieo,  per.  Tobln  ft  TbUn, 
for  respondent 

GAROUTTE,  J.  The  present  petitioner,  3. 
D.  Boyer,  moved  to  vacate  and  set  aside  a 
Judgment  of  foreclosure  rendered  against 
defendants  In  the  case  of  Hlbemla  Savings 
&  Loan  Society  v.  Anna  Lewis  et  al.,  and  the 
motion  was  denied.  Subsequently  the  court 
granted  plalntifTs  motion  for  a  wit  of  as- 
sistance. Boyer  appealed  from  the  orders 
of  the  court  made  upon  these  motions,  and 
the  court  fixed  the  amount  of  his  undertak- 
ing to  stay  proceedings  upon  appeal  from 
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the  order  gnmtlDe  the  writ  of  ajssiatance  In 
tbe  sum  of  ¥1,500.  Boyer  filed  a  bond  In 
due  form,  covering  both  api>eal8,  and  tbe 
Bufflciency  of  tbe  Buretiee  was  excepted  to. 
Upon  due  notice  to  the  respondent,  and  In 
tbe  presence  of  its  attomeys,  the  sureties 
Justified  before  the  county  clerfc.  Some  days 
thereafter  respondent,  upon  notice,  moved 
tbe  court  for  permlralon  to  execute  Its  judg- 
ment by  aid  of  the  writ  of  assistance,  and 
further  asked  that  an  order  be  made  strik- 
ing the  said  undertaking  from  the  files  of 
the  court  This  action  was  prayed  for  up- 
on the  ground  that  the  evidence  taken  be- 
fore the  county  clerk  at  the  time  of  juBtlflca- 
tlon  showed  the  bond  to  be  Insufficient  by 
reason  of  the  poor  financial  standing  of  the 
soretles.  Upon  tbe  hearing  of  these  motions 
tbe  coiort  examined  the  testimony  taken  up- 
on tbe  justification  before  the  county  clerk, 
and  Qierenpon  made  an  order  that  said  sure- 
ties on  said  undertaking  appear  before  him 
(the  jndge)  upon  the  ensuing  day,  at  10  a. 
m.,  to  then  and  there  justify,  and  stated  to 
potttionar.  Borer,  that  if  they  did  not  so  ap- 
pear and  Jnstlfy  the  writ  of  assistance 
would  be  enforced  by  a  further  order.  The 
present  proceeding  Is  an  application  for  a 
writ  of  prohibition  to  restrain  tbe  threatened 
action  of  the  trial  court 

The  petltlMier,  Boyer,  perfected  bis  appeal 
when  he  filed  the  undertaking  heretofore  re- 
ferred to^  and,  the  appeal  having  been  per- 
fected, all  the  proceedings  upon  the  orAex 
for  a  wilt  at  assistance  were  stayed.  Gode 
OiT.  Proc.  S  946.  Still  this  stay  of  proceed- 
ings iB  not  necessarily  permanent  and  final 
pending  the  appeal,  for  by  a  f lUInre  to  corn- 
ier with  the  prorlsions  of  secUon  918  of  said 
Code,  in  retbrence  to  the  exception  and  Jus- 
tlflcatlon  of  sureties,  it  becomes  nugatory, 
and  of  no  avail;  but,  it  compliance  1>  had 
with  the  dranands  of  that  secti<m,  tbe  sti^ 
ctmttniiea  perfect  and  cnnideto.  By  the  sec- 
tion refMred  to,  upon  an  exception  to  tbe 
snflktoicy  of  the  sureties,  they  are  required 
to  justify  after  notice  to  the  re^ondent, 
"before  a  judge  of  the  court  or  county 
derk,**  and  in  this  case  the  BttreUea  justified 
before  the  coonty  clerk,  upon  dne  notice  to 
the  other  sld^  and  in  their  presanc&  This 
would  seem  to  end  tbe  mat^,  and  make  the 
vtaj  bond  pennanoit  pending  the  appeal. 
In  this  regard  the  statute  famishes  tbe 
measure  of  the  power,  and  we  see  no  an- 
thority  in  the  statute  anthorlatng  tbe  acUon 
of  the  trial  court  in  ordering  a  second  and 
summary  justification.  The  county  derk 
and  a  judge  of  the  superior  court  are  Tested 
by  the  statute  with  equal  authority  as  to  tbe 
justiflcaticm  of  sureties;  and  there  appears 
to  be  no  prorWon  of  law  for  a  review  by 
tbe  trial  court  of  the  action  of  fbie  conn^ 
clerk  in  passing  upon  the  sufficiency  of  tbe 
sureties  upon  the  bond. 

It  Is  further  suggested  that  section 
Code  Civ.  Proc.,  as  amended  by  Statutes  of 
189CS^  p.  69,  confers  authority  for  tbe  action 


of  the  court  complained  of  in  ordering  a  sec- 
ond justlflcation;  but  that  amendment  Is  not 
broad  enough  to  cover  the  facts  of  the  pres- 
ent case,  and  this  is  apparent  for  many  rea- 
sons, viz.:  (1)  It  contemplates  that  a  per- 
fect bond  had  been  prepared  and  filed  In  tbe 
first  Instance,  and  that  the  Impei-fectlons 
thereto  subsequently  arose.  (2)  It  contem- 
plates appeals  from  money  judgments.  (3) 
It  gives  the  court  or  judge  authority  only  to 
order  a  new  bond.  (4)  It  In  no  way  provides 
for  a  further  or  second  Justification  of  the 
sureties  upon  the  original  bond. 

Counsel  for  respondent  also  relies  upon 
the  case  of  Dobbins  v.  DoUarhlde,  16  Gal. 
374.  The  facts  of  that  case  are  quite  mea- 
ger, Indicated  by  the  opinion,  but  as  we  un- 
derstand them,  the  sureties  upon  the  bond, 
at  the  time  set  for  their  justification,  were 
unable  to  justify  upon  the  stay  bond,  but  did 
justify  upon  the  appeal  bond;  and  the  court 
said  that  In  such  case  respondent  should 
move  the  trial  court  for  the  execution  of  the 
judgment,  and  that  undoubtedly  would  be 
the  pro[>er  procedure,  for  the  stay  had  lapsed 
by  reason  of  the  failure  of  justification.  I 

In  conclusion,  we  do  not  think  the  trial 
court  had  the  power  to  order  the  second  jus-; 
tiflcatlon  to  take  place  before  it  or  a  judge 
thereof,  any  more  than  It  had  the  power  to^ 
make  such  an  orAev  as  to  the  first  Justlflca-j 
tion;  and  clearly  the  statute  gives  the  par- 
ties the  option  of  going  either  befwe  a  judge 
of  the  superior  court  or  the  county  clerk  tor 
that  purpose.  As  to  what  the  remedy  Is  for 
a  respondent  where,  after  justification,  he 
should  dlBCorer  that  the  sureties  perjured' 
themselTes  at  tbe  hearing,  It  Is  not  nece^ 
sary  to  decide.  Possibly  l^slation  is  need- 
ed to  meet  the  case.  It  Is  ordered  that  the 
writ  Issue  as  prayed  f  w. 

We  concur:  VAN  FLEET,  J.;  HARRI- 
SON, J.;  McFARLAND,  J.;  TEMPLE,  J.; 
HENSHAW,  J. 


i»  Gal.  m 

WIGKBB8HAM  T.  CBITTBNDBN.  (No. 

16,033.) 

(Supreme  Court  of  California.    Dec.  10,  1895.) 

(30BPOBATIOV»--Voro  KlBOLUnOV— BATUIOATIOir. 

A  Te8<^ati(«i  of  a  board  of  directors  fixing 
the  salary  of  tbe  president  and  which  was 
spread  upon  the  records,  but  was  illegal  because 
it  required  the  president's  vote  to  adopt  It,  could 
be  ratified  by  a  subsequent  board,  so  as  to  jas- 
tify  the  president  for  having  drawn  such  sal- 
ary. 

D^rtment  1.  Appeal  from  superior  court, 
Alameda  county;  W.  B.  Greene,  Judge. 

Action  by  I.  O.  Wickersham  agitinst  Jamea 
li.  Crittenden  to  compel  defendant  to  account 
for  certain  moneys  recelTed  by  him  as  presU 
dent  of  a  c(»taln  corporaticm.  Defendant 
had  judgment,  and  plaintiff  appeals.  Af- 
firmed. 
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Llrpltt  &  Llppltt,  for  appellant.  Critten- 
den, Foote  &  Van  Wyck  and  Gzaves  & 
Grat  es,  for  respondent 

HARRISON,  J.  The  plaintiff,  as  a  stock- 
holder In  the  Bank  of  San  Luis  Obispo, 
brings  this  action,  on  behalf  of  himself  and 
other  stockholders,  for  the  benefit  of  the  cor^ 
poratlon,  to  compel  the  defendant  to  account 
for  and  pay  over  to  the  corporation  certain 
moneys  received  by  him,  ostensibly  for  his 
salary  as  president,  but  which  the  plaintiff 
alleges  were  received  without  right  The 
facts  out  of  which  the  cause  of  action  la 
claimed  to  arise  are  stated  in  the  opinion  giv- 
en In  Wickensham  v.  Crittenden,  93  Cal.  17, 
28  Fac.  788,  and  in  an  action,  similar  to  the 
present,  which  was  brought  May  16,  1892, 
with  reference  to  the  salary  received  by  the 
defendant  prior  to  that  date,  and  which  Is 
reported  in  106  Cal.  327,  39  Pac.  602.  The 
present  action  was  brought  May  24, 1893,  and 
It  is  alleged  in  the  complaint  that  the  defend- 
ant had  received  from  the  moneys  of  the 
corporation  the  sum  of  ^00  per  month,  from 
May  16,  1892,  until  November  1,  1892.  and 
that  the  only  salary  that  he  was  authorized 
to  receive  was  fixed  by  the  directors  at  $200 
per  month,  in  October,  1890.  Tbe  court 
found  that  the  defendant  had  received  the 
salary  of  $400  a  month  from  May  IS,  1892, 
up  to  and  Including  the  30th  day  of  June, 
1892,  but  not  subsequently,  and  that  his  tak- 
ing of  this  salary  was  authorized  by  the  cor- 
poration, and  gave  Judgment  for  the  defend- 
ant. 

In  the  case  reported  in  93  Cal.  17,  28  Pac. 
78S,  It  was  held  that  the  original  resolution, 
adopted  at  the  meeting  of  the  directors  De- 
cember 12,  1890,  fixing  the  salary  at  ?40(^ 
was  illegal.  The  resolution  was,  however, 
adopted  by  the  board  of  directors  of  the  cor- 
poration, and  was  spread  upon  Its  records, 
and  on  its  face  puriwrted  to  be  an  authentic 
and  efiicient  act  of  the  corporation.  Its  in- 
validity arose  from  the  fact  that  Crittenden, 
whose  vote  was  ^sentlal  to  Its  adoption, 
was  personally  interested  In  the  subject-mat- 
ter of  the  resolution,  and,  therefore,  disquali- 
fied from  voting  thereon.  The  resolution 
was,  however,  within  the  power  of  the  corpo- 
ration to  adi^t,  and,  though  invalid  at  the 
time  It  was  adopted,  could  be  subsequently 
ratified  by  a  competent  board  of  directors,  or 
could  be  adopted  anew,  either  by  reference  to 
It  as  it  was  spread  upon  the  records,  or  l>y  its 
introductioD  as  an  original  resolution. 

It  is  not  necesaary  to  consider  the  attempt- 
ed raUflcatlon  by  the  board  of  directors, 
which,  in  the  former  case  (93  Cal.  17,  28  Pac. 
788),  was  held  to  have  been  illegally  consti- 
tuted, and  as  the  purported  ratification  at  the 
annual  meeting  of  the  stockholders  In  Octo- 
ber, 1891,  was  adopted  only  by  counting  the 
vote  of  Crittenden  therefor,  that  also  may  be 
laid  out  of  coiulderatlon.  At  this  annual 
meeting  another  board  of  directors  was  chos- 
en, which,  at  a  meeting  held  June  17,  1892, 


passed  a  resolution  by  which  they  "ratified, 
approved,  confirmed,  and  adopted"  tbe  reso- 
lution which  had  been  adopted  by  the  board 
of  directors  December  12,  1890,  and  at  the 
same  time  fixed  the  salary  of  the  president 
at  $250  per  month  from  and  after  the  1st 
day  of  July,  1892.  This  resolution  bad  the 
effect  to  validate  the  original  resolution,  and, 
for  the  purpose  of  Justifying  the  action  of  the 
defendant  In  taking  the  salary.  Is  to  be  con- 
strued with  the  same  effect  as  if  the  original 
resolution  had  been  properly  adopted.  The 
present  action  by  the  plaintiff  Is  brought  for 
the  account  of  the  corporation,  and  not  for 
his  Individual  benefit,  and  whatever  wonld 
estop  the  corporation  from  recovering  a  judg- 
ment against  the  defendant  is  equally  a  de- 
fense against  the  present  action  of  the  plali^ 
tiff.    The  judgment  and  order  are  affirmed. 

We  concur:  QABOCTTB,  J.l  VAN  FL£ET, 

J. 


110  Cal.  m 
PEOPLE  V.  WARD.  (Cr.  50.)  » 
(Supreme  Court  of  Califonaia.  Dec.  10,  IS^) 
Bribbrt — Indictment, 
Pen.  Code,  g|  950,  952,  provide  that  an 
indictment  shall  contain  a  statement  of  the  acts 
conBtitutinK  the  offense,  and  must  be  direct  as 
to  the  particular  cireumstancee  when  necessary 
to  constitute  a  complete  offense.  Section  7. 
stibd.  6,  defines  the  word  "bribe"  as  anything 
of  value  or  advantage,  present  or  prospective, 
or  any  promise  or  undertaking  to  give  any,  ask- 
ed, given,  or  acc^ted,  with  a  corrupt  intent  to 
influence,  unlawfully,  the  p^wn  to  whom  it  is 
given,  in  his  action,  vote,  or  <Hunion  in  any  pub- 
lic or  official  capacity.  Boid,  that  an  indict- 
nient  whicli  charged  that  defendant  did  "give  a 
bribe"  to  a  certain  supervisor,  with  intent  to 
corruptly  influence  him  in  a  certain  matter,  was 
not  sufficient. 

Department  2.  Appeal  from  superior  conr^ 
San  Joaquin  county;  Ansel  Smith,  Jndge. 

Charles  W.  Ward  was  convicted  of  giving 
a  bribe,  and  appeals.  Reversed. 

W.  M.  Gibson  and  J.  G.  Swlnnerton,  for 
appellant  W.  F.  Fitzgerald,  Atty.  G^.,  for 
the  PtiffEiA 

McFABLAND,  J.  The  appellant  was  con- 
victed ot  tbe  "crime  of  giving  a  bribe,"  and 
appeals  from  tlie  Judgment,  and  from  an  or- 
der denying  a  motion  for  a  new  trlaL  The 
appellant  demurred  to  tbe  Indictment  upon 
the  gronnd  that  it  does  not  sabstantlally 
comply  with  the  requirements  of  sections  950 
and  052  of  the  Penal  Code.  His  den^urrer 
was  overruled,  and  we  think  that  tiie  conrt 
erred  in  overruUng  It  The  indictment  char- 
ges ttiat  the  appellant  did  willfully,  f elonioos- 
iy,  etc.,  "give  a  bribe,"  to  a  certain  member 
of  the  board  ot  supervisors,  with  Intent  to 
corruptly  Infiuence  him  In  a  certain  niatter; 
but  it  does  not  contain  any  averment  at  any 
act  of  appellant  which  brings  his  alleged 
conduct  within  the  legal  meaning  of  bribery. 
The  indictment  would  be  the  same  if  it  had 
1  Rehearing  denied. 
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merely  ctaargefl  generally  that  defendant 
"bribed"  a  certain  person  to  do  a  certain 
thing.  This  would  be  the  averment  of  a  le- 
gal c(Miclii^nonIy,and  as  bad  as  ameregen- 
eral  averment  that  a  defendant  "mnrdered" 
somebody  or  "stole"  sometbli^.  Section  960 
of  the  Penal  Oode  provides  that  the  indict* 
ment  shall  contain  "a  statement  of  the  acts 
constituting  the  offense  In  ordinary  and  con- 
cise language";  and  section  VtSS  provides  that 
'*it  mnst  be  direct  and  certain  as  it  regards 
,*  *  *  <S)  the  particular  drenmstances  of 
the  offense  charged  when  t^ey  are  necessary 
to  constitute  a  complete  offense."  Subdivl- 
slon  6  of  sectlmi  7  of  tbe  Penal  Oode  pro- 
vides as  follows;  *Tlie  word  'bribe'  signifles 
anything  of  value  or  advantage,  present  or 
inospectlve.  or  any  promise  or  undertaUng 
to  give  any,  asked,  given,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the 
person  to  whom  It  Is  given,  in  bis  action, 
I  vote,  or  opinion,  In  any  public  or  official  car 
pacity;"  and  section  les  provides  that  "ev- 
ery person  who  gives  or  offers  a  bribe"  to 
one  of  several  officers  named,  with  Intent, 
'etc.,  Is  punishable  in  a  certain  manner.  And 
I  counsel  for  respondents  contend  that  the  in- 
|dictment  Is  good  because,  as  they  say,  "It 
follows  the  language  of  the  statute."  This 
'court  has  sold  several  times,  In  general  terms, 
than  an  indictment  Is  sufficient  If  it  snlMtan- 
jtlally  follows  the  language  of  the  statute. 
This  Is  true  generally,  but  not  universally. 
,  It  is  not  true  of  a  case  where  "the  particular 
circumstances  •  •  •  are  necessary  to  con- 
^stitute  a  complete  offense."  The  rule  espe- 
cially applies  to  purely  statutory  offenses. 
^But  what  does  the  rule  mean?  It  means 
.simply  this:  that  when  the  statute  defines 
,or  describes  the  acts  which  shall  constitute 
a  particular  offense,  it  Is  sufficient,  in  an  In- 
.dlctment,  to  describe  those  acts  In  the  lan- 
guage employed  In  the  statute,— applying 
.them,  of  course,  concretely  to  the  person  char- 
ged. One  of  the  earliest  cases  on  the  subject 
is  People  V.  Parsons,  G  Cal.  In  that 

,  case  the  Indictment  was  for  perjury  and  left 
out  the  word  "feloniously";  and  it  was  bdd 
good  because,  in  the  statutory  definition  of 
the  crime  of  perjury,  the  word  "felraiiously'* 
was  not  used.  In  Its  (^nlon  the  court  said: 
^Tbe  indictment  In  this  cause  charged  tbe  of- 
fense in  the  words  of  the  statute  defining  it 
•  *  *  Time,  place  and  chxmmstance  are 
stated  with  certainty,  and  every  information 
Is  given  to  the  defendant  which  Is  necessary 
to  enable  him  to  answer  the  charge."  There 
the  WfH^s  of  the  statute  defining  the  offense 
were  used  In  the  indtctm^t.  People  v.  Sha- 
ber,  32  Cnl.  36,  Is  another  early  cose.  There 
tbe  court  in  sustaining  the  Indictment  said: 
'^he  indictment  charges  the  offense  In  the 
very  terms  used  in  defining  It  In  the  flfty- 
elghth  section  of  the  crimes  act."  And  even 
in  that  case  Sanderson.  J.,  dissented,  saying 
that  It  was  a  familiar  principle  in  all  plead- 
ings that  "the  facts  are  to  be  stated,  to  the 
exclusion  of  conclusions  of  law  to  be  drawn 


therefrom."  And  In  the  eases  ftdlowlng 
these  earlier  ones  it  will  be  found  t^t  the 
rule  dedared  on  the  subject  Is  simply  that 
an  Indictment  Is  good  if  It  alleges  all  the 
facts  or  acts  necessary  to  constitute  the  par^ 
ticular  offense  charged,  In  the  language  used 
by  the  legislature  in  defining  It  For  in- 
stance, the  meaning  of  the  rule  is  fully  stated 
by  Paterson,  J.,  in  People  v.  Fowler,  88  Col. 
188,  25  Pac.  1110,  as  follows:  "The  infor- 
mation follows  the  language  of  the  statute, 
and  Is  suffldant.  It  allegm  all  tiie  acts  and 
facts  which  the  lei^Iatnre  has  said  shall  con- 
stitute the  offense." 

The  only  two  cases  cited  where  briboy  was 
involved  are  People  v.  Bdson,  68  OaL  549, 
10  Pac.  102,  and  People  v.  Bfarfcham,  64  Cal. 
157,  30  Pac.  020.  In  the  Edson  Case  the  lan- 
guage of  tbe  Indictment  Is  not  given,  bnt  tbe 
opinion  refers  to  Ibe  Marfcbam  Case  as  au- 
thorily;  and  in  die  Marfcham  Case  tba  in- 
dictment charged  that  tiie  defendant,  at  a 
certain  time  and  place,  being  a  police  officer, 
etc.,  did  '^agree  to  receive  a  bribe,  to  wit, 
fifteen  standard  dollars,  lawful  coin  of  the 
United  States  of  America."  Therefore,  as- 
suming the  general  rule,  as  above  exidalned, 
to  be  that  It  Is  sufficient  to  allege  an  offense 
In  the  language  of  the  statute,  the  offense 
charged  in  the  tnse  at  bar  is  not  alleged  in 
the  language  of  the  statute  In  the  Indictment 
under  review.  It  does  not  allege  "the  acts 
and  fiLcts  which  the  legislature  has  said  shall 
constitute  the  offense."  The  material  acts 
or  facts  constituting  the  legislative  definition 
of  bribery  are  the  giving  to  a  puUic  officer 
something  "of  value,  or  advantage,  jiresent, 
or  prospective,"  or  giving  "any  promise"  or 
entering  Into  any  "undertaking"  to  give  some- 
thing of  value  or  advantage.  There  Is  no 
averment  tbat  appellant  gave  tbe  supervisor 
anything  of  value,  or  of  advantage,  or  that  he 
gave  anything  at  all,  or  that  the  thing  was 
of  present  or  prospective  advantage,  or  that 
It  was  a  promise  to  do  something,  or  an  un- 
dertaking of  some  kind  which  was,  or  would 
be,  beneficial  to  the  supervisw.  As  said  by 
counsel  for  appellant:  "The  defendant  is 
not  Informed  whether  tbe  people  will  prove 
that  he  gave  money,  a  promise  of  employ- 
ment, a  promise  of  political  influence,  a  con- 
tract, instruction,  entertainment,  ot  any  oth- 
er of  the  many  things  which  might  conBtt* 
tute  a  bribe."  It  is  true  that  the  rules  of 
the  common  law  with  respect  to  oiminal 
pleading  have  been  greatly  relaxed  In  tUs 
state  by  legislation  and  judicial  dedsloo,  and 
many  of  the  formalities  and  particularities 
formerly  deemed  necessary  are  not  now  re- 
quired; bnt  the  fundamental  rule  that  an 
Indictment  must  state  with  reasonable  cer- 
tainty what  the  defendant  la  charged  with, 
BO  as  "to  enable  bim  to  answer  the  charge," 
has  not  been  abrogated  either  by  legislature 
or  court.  People  v.  Lee  <Cal.)  40  Pac.  754. 
An  indictment  for  bribery  should  aver  Ibat 
the  defendant  gave  something  of  value  or 
advantage,  present  or  prospective,  or  some 
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promise  or  undertaking,  or  did  some  act,  de- 
scribed by  the  statute  as  constltating  the 
offense.  A  mere  use  of  the  language  of  sec- 
tion 165,  which  prescribes  the  punishment,  Is 
not  charging  the  offense  "In  the  words  of 
the  statute  defining  It." 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  Is  remanded,  with  in- 
structlona  to  sustain  the  demurrer  to  the  In- 
dictment. 

We  concur:   TEMPLE,  T.;  HENSHAW,J. 

1»  Cal.  174 

BANCROFT  t.  BANCROFT.  (No.  15,&4S.) 
(Supreme  Court  of  California.    Dec.  10,  1895.) 

Ukdub  Ikflubhci— Action  tob  Dahiobs. 
'.  An  action  for  damnges  for  procuring  a 

■ale  by  undue  influence  will  not  lie  where  plain- 
tiff made  no  ofifer  to  reflcind  under  Civ.  Code, 
I  1566,  when  freed  from  the  undue  infiueace, 
and  knew  at  the  time  of  the  sale  the  facts  con- 
stitating  the  undue  influence.  Garontte  and 
Harrison,  JJ.,  dlssentiog. 

i  In  bank.  Appeal  from  superior  court,  So- 
noma county;  R.  F.  Crawford,  Judge. 
,  Action  for  damages  for  procuring  a  sale  by 
undue  Influence^  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appeals. 
Affirmed.  For  <^nIon  in  department,  see  40 
Pac.  488. 

:  George  Pearce  and  W.  F.  Russell,  for  appel- 
lant.   A.  B.  Ware,  for  respondent 

McFABLAND,  J.  A  demurrer  to  the 
amended  complaint  was  sustained,  and,  plain- 
tiff declining  to  further  amend,  judgment  was 
rendered  for  defendant,  from  which  plaintiff 
appeals.  The  complaint  Is  substantially  as  fol- 
lows: Defendant  Is  the  uncle  of  plaintiff,  and. 
ever  since  the  latter'a  boyhood,  plaintiff  waa 
under  the  control  and  direction  of  defendant, 
and  in  his  employ,  and  a  part  of  the  time  re- 
sided with  him.  Defendant  was  accustomed, 
in  a  great  measure,  to  guide  and  direct  plain- 
tiff's actions  in  business  and  other  matters; 
was  tyrannical  and  overbearing,  and  Impa- 
tient of  opposition;  and  thus  bad  and  retain^ 
ed  great  Influence  over  plaintiff,  who  was  ac- 
customed to  rely  upon  and  be  guided  by  de- 
fendant In  matters  of  business.  Defendant 
owned  much  more  than  a  majority  of  the 
stock  of  a  certain  corporation,  called  the  Ban- 
croft Company,  and  entirely  controlled  and 
managed  its  affairs.  Defendant  was  the  presi- 
dent of  said  coiporation,  and  plaintiff  was  em- 
ployed aa  the  manager  of  Its  business.  In 
September,  1887,  plaintiff  became  the  owner 
of  1^5  shares  of  the  stock  of  sold  corpora- 
tion, and  continued  to  own  the  same  until  the 
13th  day  of  February,  1S91.  In  November, 
ISOO,  plaintiff  boiTowed  $3,500  from  the  Peo- 
ple's Home  Savings  Bank,  and  as  security 
therefor  pledged  to  said  bauk  said  l,34i>  sliares 
of  stock.  On  February  12,  1801,  defendant 
demanded  of  plaintiff  that  plaintiff  shonld 
transfer  and  deliver  to  defendant  the  said 
t^45  dnares  of  stccK,  and  ail  bis  interest  In 


the  assets  and  property  of  said  corporatioii, 

for  the  sum  of  $5,000,  and  then  and  there  "in- 
formed plaintiff  that,  unless  he  should  forth- 
with transfer  to  him  [defendant]  the  said  stock 
and  property  on  the  terms  aforesaid,  he  [de- 
fendant] would  InffNrm  the  said  bank  that 
plaintiff  was  not  the  owner  of  said  stock,  or 
any  part  thereof,  and  that  plaintiff  had  pledged 
said  stock  without  right  or  authority."  He 
also  said  that  he  [defendant]  would  not  pay 
more  than  $2,000  of  said  indebtedness  of 
plaintiff  to  said  bank,  and  would  levy  assess* 
meats  on  the  stock  of  said  corporation  to  the 
extent  of  closing  out  Its  business.  "Thereup- 
on plaintiff,  solely  through  the  Influence  pos- 
sessed over  him  by  defendant,  and  his  habit- 
ual fear  of  d^endant,  and  terrified  by  the 
threats  aforesaid,  and  fully  believing  that  de- 
fendant would  carry  said  threats  into  execu- 
tion, and  would  make  to  said  bank  and  to 
others  the  statements  so  threatened,  and  that, 
by  reason  of  such  statements,  plaintiff's  char- 
acter and  reputation  would  be  blasted  and  de- 
stroyed In  the  community  In  which  he  was 
residing  and  doing  business,  on  the  13th  day 
of  February,  1891,  acceded  to  said  demand." 
Thereupon  defendant  directed  plaintiff  to  de- 
liver said  stock  to  the  said  Bancroft  Company, 
and  to  give  to  said  company  a  bill  of  sale  of 
all  his  Interest  In  the  property  of  said  corpora- 
tion, which  plaintiff  did  on  said  day,  "solely 
for  the  reasons  aforesaid."  The  said  company 
paid  said  indebtedness  to  said  tiank,  and  paid 
the  balance  of  the  $5,000  to  philntlff.  It  is 
averred  that  "plaintiff's  consent  to  so  transfer 
and  deliver  said  stock  to  said  corporation,  and 
to  execute  the  bill  of  solo  aforesaid,  was  not 
freely  given,  but  was  obtained  solely  by  the 
meauB  aforesaid,  and  In  consequence  of  the 
menace  and  the  undue  Infiuence  so  exercised 
by  defendant  as  aforesaid";  also,  "that,  as 
plaintiff  Is  informed  and  believes,  the  value  of 
said  1,345  sL-ares  of  stock  on  the  said  13th 
day  of  February,  1801,  was  the  sum  of  fifty 
thousand  dollars,  as  was  then  well  known  to 
defendant,  and  plaintiff  has  been  damaged  by 
the  wrongful  acts  of  defendant  as  aforesaid 
In  the  sum  of  forty-five  thousand  dollars."  It 
is  also  averred,  upou  Information  and  belief, 
that  after  said  transaction  defendant  so  mis- 
managed the  affairs  of  said  corporation  that 
"the  said  sliares  of  stock  became  and  were  at 
the  commencement  of  this  action  greatly  de- 
preciated, and  of  little  or  no  value."  The 
prayer  is  for  "Judgment  against  defendant  toe 
the  sum  of  forty-five  thousand  dollars,  and  for 
costs  of  suit."  It  does  not  appear  when  the 
action  was  commenced,  but  the  present  com- 
plaint was  filed  November  6. 1S93,  10  months 
after  the  alleged  cause  of  action  accrued.  No 
offer  to  rescind  was  ever  made  by  appellant. 

'Waiving  all  questions  as  to  the  sufficiency 
of  the  complaint  in  other  respects,  we  think 
that  the  learned  Judge  of  the  court  below  was 
right  In  holding  that  It  does  not  show  any 
ground  for  avoiding  the  sale  through  want  of 
the  free  consent  of  the  appellant,  unless  that 
ffi-ound  be  "undue  Infiuence."  and  that  In 
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ancb  a  ease  tlie  remedy  Is  reedsslon.  It  Is 
admitted  tbat  no  case  can  be  found  In  all 
the  books  wbere  a  general  action  for  dam* 
ages  has  been  maintained  upon  the  ground 
of  undue  Influence  in  procuring  a  sale  or 
other  contract  In  Le  Cani  t.  Eden,  2  Doug. 
DM.  the  question  was  whether  an  action  at 
common  law  oonld  be  maintained  for  an  im- 
prisonment on  a  capture  at  sea  as  prize,  and 
Buller,  J.,  said:  "There  Is  no  case  in  which 
It  has  erer  been  taoldoi  that  such  an  action 
would  lie;  and,  1£  It  could  be  maintained, 
there  are,  In  every  way,  sucb  frequent  op- 
pwtnnltles  for  it.  that  it  must  hare  bappen- 
ed  in  every  day's  practice,  or  some  Instances, 
at  least,  must  have  been  In  the  memory  of 
those  who  have  had  long  experience  In  West- 
mlnster  Hall,  but  there  is  not  the  smallest 
trace  of  such  a  determination,  or  even  dic- 
tum, in  any  court  In  England.  A  universal 
^ence  In  Westminster  Hall  on  a  subject 
which  so  frequently  gives  occasion  fw  litiga- 
tion Is  a  strong  argument  to  prove  that  no 
sucb  action  can  be  sustained."  That  case 
was  decided  In  1781,  and  dealt  with  litiga- 
tion which  could  arise  only  out  of  the  excep- 
tional condition  of  war.  How  much  stronger, 
therefore,  is  the  authority  of  more  than  an- 
other hundred  years  of  "silence,"  in  the 
courts  of  both  Kngland  and  America,  upon  a 
subject  which,  both  In  peace  and  war,  "so 
frequently  gives  occasion  for  litigation." 
But.  in  addition  to  this  negative  authority,  It 
Is  clear  upon  principle  that  this  present  ac- 
tion should  not  be  maintained,  because  to 
maintain  it  would  be  to  violate  the  whole- 
some and  fundamental  doctrine  that  In  such 
a  case  the  party  claiming  to  be  aggrieved 
must  promptly  rescind,  or  offer  to  rescind,  so 
OS  to  put  the  other  party  in  statu  quo.  He 
cannot  wait  to  speculate  on  future  contingen- 
cies. The  sale  from  appellant  to  respondent 
was  not  void.  It  was  only  voidable  upon 
restoration  of  the  consideration  paid.  It  lias 
been  held,  it  is  true,  tiiat  an  action  to  recover 
damages  for  a  deceit  or  fraud  will  lie,  but 
that  Is  on  the  ground  that  the  party  defraud- 
ed hod  no  Ituowledge  of  the  facts  constituting 
the  fraud.  Even  in  that  case  great  wrong  Is 
sometimes  done  when  rescission  Is  not  re- 
quU*ed,  but  the  rule  should  not  be  extended  to 
other  cases  to  which  It  has  not  been  applied. 
The  provisions  of  our  Civil  Code,  all  cou- 
strued  together,  do  not  change  the  law  on 
the  subject.  If  it  be  said  that  a  case  could 
be  imagined  where  the  facts  constituting  the 
alleged  undue  Influence  were  not  known  to 
the  complaining  party,  and  that  there  rescis- 
sion should  not  be  required,  It  Is  sufflcient  to 
reply  that  the  case  at  bar  is  not  such  case. 
The  Judgment  is  affirmed. 

BEATTY,  C.  J.  I  concur.  "A  contract 
which  is  not  free  is  nevertheless  not  absolute- 
ly void,  but  may  be  rescinded  by  the  parties 
in  the  manner  prescribed  by  the  chapter  on 
rescission."  Civ.  Code,  {  l.'iGG.  The  con- 
tract by  which  plaintiff  parted  with  his  stock 
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was  not  void,  but  merely  voidable  at  his  op- 
tion. He  had  tbe  choice  to  affirm  It  or  to  re> 
Bcind  It,  and  It  appears  that  he  affirmed  It, 
by  falling  to  rescind  promptly  wbaa  freed 
from  the  undue  Influence  by  which  his  con- 
sent was  obtained.  Civ.  Code,  i  1691.  Har* 
ing  affirmed  the  contract,  can  be  recover  dam- 
ages? He  claims  tbat  he  is  entitled  to  r»- 
covOT  the  full  value  of  the  stock,  upon  tbe 
same  gronnda  that  sustain  an  action  for  de- 
celt  in  case  of  a  contract  Induced  by  fraud. 
But  the  analogy  does  not  hold.  When  a  con- 
tract Induced  by  fraud  is  affirmed  by  tbe  in- 
jured party,  he  affinns  It  (as  he  has  the  right 
to  do)  according  to  tbe  terms  upon  which  he 
was  led  to  believe  he  was  contracting;  and 
what  he  recovers  In  an  action  for  deceit  is  tbe 
value  of  tbat  which  he  believed  be  was  get- 
ting, and  the  other  party  knew  he  expected 
to  get,  but  which  he  did  not  in  fact  get,  or  a 
value  which  he  did  not  Intend  to  part  with, 
and  tbe  other  party  knew  he  did  not  Intend 
to  part  with.  In  other  words,  be  affirms  tbe 
contract  as  he  was  Induced  by  the  other 
party  to  understand  it,  and  he  recovers  what, 
according  to  such  understanding,  be  ought  to 
have  or  ought  not  to  Iiave  parted  with.  In 
case  of  a  contract  the  terms  of  which  are  per- 
fectly understood,  but  are  assented  to  only 
because  of  the  exercise  of  duress,  menace,  or 
undue  influence,  the  right  of  the  injured 
party  to  rescind  or  affirm  exists,  the  same  as 
in  cases  of  fraud.  But,  as  In  cases  of  fraud, 
an  affirmance  is  necessarily  of  the  terms  of 
the  contract  as  they  were  understood  when 
tbe  consent  was  given;  and  If  those  terms 
have  been  fully  complied  with,  as  in  this 
case,  there  Is  nothing  due  upon  the  contract, 
and  no  cause  of  action.  If  the  plaintiff  had 
promptly  given  notice  of  his  repudiation  of 
the  contract,  and  offered  to  pay  back  the 
$5,000  upon  condition  that  the  stock  was  re- 
turned, or,  even  without  such  offer,  If  the  de- 
fendant had  parted  with  the  stock,  or  its 
value  liad  depreciated,  he  might  have  main- 
tained an  action  for  the  stock  or  its  value, 
based  upon  the  rescission;  but  he  caunot  re- 
cover, upon  an  affirmance  of  the  contract, 
what  he  never  expected  to  get  under  tbe  con- 
tract. 

We  concur:  TEMPLE,  J.;  HBXSHAW.J. 

GAIIOUTTE,  J.  I  dissent.  It  is  claimed 
tliat  the  conduct  of  defendant,  practiced 
towards  plaintiff,  amounts  In  law  to  duress, 
menace,  and  undue  Influence.  And.  as  to 
whether  or  not  these  acts  are  sufllclent  in  law 
to  constitute  menace  or  duress,  I  will  not  dis- 
cuss; for,  In  sustaining  the  demurrer  to  the 
complaint,  the  trial  court  conceded  a  case 
of  undue  Influence  to  have  been  stated,  and 
respondent,  by  his  argument,  substantially 
concurs  in  such  views  of  the  trial  court.  This 
being  true,  the  contract  Is  no  better,  and  oc- 
cupies no  different  position,  than  though  men- 
ace and  duress  also  entered  as  elements  In 
its  creation.    It  will  be  observed  that  the 
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present  action  Is  not  one  for  a  rescission  of 
tbe  contract,  but  Is  an  action  at  law  for  com- 
peusatory  damages,  and  the  trial  court  held 
against  the  sufficieotr  of  the  complaint  up- 
on the  broad  ground  that  an  action  at  law 
for  damages  will  not  lie  in  a  case  like  the  one 
at  bar,  but  that  rdlef  can  alone  be  obtained 
by  rescission  in  a  court  of  eqnity;  and  the 
soundness  of  this  ruling  is  the  point  luTolved. 
It  may  be  said  that  no  authority  by  either 
aide  has  been  dted  In  point,  for  or  against  the 
propoBltlon  of  law  under  consideration,  and 
my  own  research  falls  to  recall  a  single  prece- 
I  dent.  Respondent,  as  a  last  resort,  Is  forced 
to  rely  upon  the  case  of  Le  Caux  t.  Eden, 
1 2  Doug.  602,  where  Justice  BuIIer  made  some 
jvery  general  observations,  which  are  dted 
In  the  main  opinion.  But  In  view  of  the 
I  fact  that  for  each  wrongs  as  these  a  remedy 
by  rescission  has  always  been  recognized, 
and  that  it  would  In  almost  every  case  be  a 
,mnch  more  adequate  remedy  than  an  action 
,for  damages,  as  the  practlcers  of  these  frauds 
I  are  generally  financially  Irresponsible,  we 
1  think,  In  this  case,  but  little  weight  should 
be  attached  to  the  very  general  principle  de- 
jclai'od  by  the  learned  English  judge.  The 
necessity  and  advisability  of  bringing  this 
'character  of  action  may  seldom  arise.  But, 
beyond  this,  the  only  question  here  Is  the 
applicability  of  a  certain  principle  of  law  to 
a  given  state  of  facts;  and,  even  If  the 
question  has  arisen  for  the  first  time,  it  Is 
as  much  the  duty  of  the  court  to  now  deter- 
mine It  upon  principle  and  reason  as  If  it 
had  come  before  the  court  for  the  first  deter- 
Jmlnatlon  a  hundred  years  ago.  There  has 
been  a  time  when  there  was  no  precedent 
jfor  the  decision  of  any  case.  New  precedents 
are  being  made  at  the  present,  and  will  con- 
jtlnue  to  be  made  in  the  future,  and  the  day  Is 
(long  distant  when  a  precedent  may  be  found 
for  every  case  arising  within  the  vast  domain 
of  the  law. 

{  It  18  not  disputed  that  an  action  tor  dam- 
ages upon  a  contract  secured  hy  fraud  wUl 
be  sustained,  and  that  a  resort  to  a  court 
(tf  eqnll7  for  relief  la  not  necessary.  Such 
doctrine  ts  dementary,  and  cases  everywhere, 
and  without  number,  support  it  But  It  Is 
Insisted  that  the  nde  of  law  la  different  as 
to  n^enace,  duress,  and  undue  influence.  In 
snbetance,  tlie  contention  Is  tiiat  If  A.  de- 
ceives me  by  lUsebood,  and  thereby  secures 
from  me  a  contract,  to  my  great  loss,  I  may 
recover  from  him  In  damages,  for  it  is  fraud. 
But  if  B.,  with  ^stol  at  my  head,  threatens 
to  kill  me,  and  thereby  procures  a  similar 
contract,  I  may  not  recover  from  him  In  dam- 
ages, because,  forsooth,  his  acts  do  not  consti- 
tute fraud,  but  menace.  Or,  If  G.  procures  a 
similar  contract  from  me  1^  taking  a  grossly 
oppressive  and  unfair  advantage  of  my  ne- 
cessities and  distress,  no  action  at  law  for 
damages  will  lie  against  blm,  for  be  has  not 
practiced  fraud,  but  has  used  undue  InQu- 
cnce.  I  am  wholly  unable  to  comprehend 
why  a  different  rule  of  law  la  ax^llcable  to 


the  two  classes  of  cases  furnished  by  fiie 
above  fllnstratlons.    Certainly  the  fraud  of 

A.  Is  no  more  Iniquitous  than  the  menace  of 

B.  or  the  undue  Influence  of  C,  and  I  think 
it  Uly  becomes  either  one  oC  these  vmmg- 
doera  to  say:  **You  have  no  choice  of  actions. 
Your  only  remedy  is  rescission.  I  will  not 
jny  the  damage  you  have  suffered  from  my 
unlawful  acts,  but  demand  that  I  be  placed 
In  my  original  position."  I  think  that  nei- 
ther A.,  B.,  nar  C.  should  be  allowed  to  name 
the  action  which  may  be  brought  against 
blm;  and,  If  the  party  injured  is  able  to  se- 
cure adequate  rell^  by  damages,  the  road 
to  that  remedy  should  be  open  to  him.  Let 
us  take  the  case  of  valuable  securities,  rest- 
ing upon  a  fluctuating  market,  and  before 
the  aggrieved  party  conld  get  into  court  for 
relief  by  rescission,  wring  the  diligence  de- 
manded by  the  law,  the  securities  become 
valueless.  Is  tbere  no  remedy  by  damages? 
If  not,  tbe  wrongdoer  is  a  IxtAy  rogae,  tar 
in  the  Interim  he  may  have  realized  upon 
these  securities,  and  still  be  ready  to  return 
the  worthless  paper  to  the  owner  upon  de- 
maud,  or  at  the  end  of  Utigatlon.  It  would 
seem  that  such  result  should  not  be  allowed 
under  the  guise  of  law,  for  It  is  gross  injus- 
tice, and  a  premium  upon  fraud. 

Taking  a  broad  view  of  the  question,  we 
are  Justified  in  saying  that  this  contract  was 
procured  through  fraud.  What  is  undue  In- 
fluence, menace,  or  duress,  but  fraud? 
"Fraud"  la  certainly  a  broader  word  than  de- 
celt  By  deceit  fraud  is  accomplished,  but 
it  la  likewise  accomplished  by  many  othec 
practices.  Mr.  Btgelow,  In  his  work  up<m 
Fraud  (page  6),  declares  It  may  be  an  in- 
fringement of  the  legal  rights  of  another  by 
circumvention,  and  without  deceit  Mr. 
HiUiard  declares  (Torte,  3d  Ed.,  138):  "Fraud 
properly  includes  aU  acts,  omissions,  and 
concealmrats  which  Involve  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence 
reposed,  and  are  injurious  to  another,  or  by 
which  an  undue,  unconscientious  advan- 
tage is  taken  of  another."  And  Cooley,  in 
his  work  upon  Torts,  says  (*page  506),  "Du- 
ress is  a  species  of  fraud.  In  which  compul- 
sion in  some  form  takes  the  place  of  decep- 
tion. In  accomplishing  the  Injury."  It  will 
tlius  be  seen  that  deceit  la  but  one  of  many 
kinds  of  fraud,  and,  while  actions  for  dam- 
ages arising  from  contracts  procured  by  de- 
celt  alone  are  of  common  occurrence,  we 
find  no  principle  declared  In  those  cases 
which  limits  the  remedy  by  reason  of  some 
inherent  quality  found  in  the  definition  of 
tlie  word  "deceit";  but  rathw,  deceit  la  de- 
clared to  be  a  fraud,  and  compensation  In 
the  nature  of  damages  for  fraud  Is  but  Jus- 
tice in  its  simplest  form.  Let  us  assume 
that  contracts  procured  through  menace,  du- 
ress, or  undue  Infiuence  are  made  through 
agencies  which  may  not  technically  come 
wltliin  the  definition  of  "fraud."  What  mat- 
ters It?  All  the  parties  stand  upon  the  same 
plane.  The  practices  in  either  case  are 
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egually  forbidden  by  the  law.  They  are  all 
morally  bad.  They  ore  violative  of  the  same 
rights  of  the  party  Injured.  They  are  viola- 
tive of  the  same  duties  Incumbent  upon  the 
party  doing  the  wrong.  Again,  the  contract 
made  is  no  better  or  worse  In  the  one  case 
than  In  the  other;  and  I  know  of  no  reason 
why  the  remedies  should  not  be  as  many  and 
as  full  and  complete  in  the  one  case  as  in  the 
other.  The  wrongdoer  accomplishes  the 
same  wrong  In  each,  and  does  It  with  the 
same  bad  intent;  and,  as  to  the  victim's  rem- 
edy, it  would  seem  to  be  wholly  immaterial 
whether  the  means  to  the  end  be  fraud,  un- 
due hifiuenc^  or  duress.  The  cases,  upon 
principle,  are  analogous,  and  the  law  ap- 
plicable to  the  one  state  of  facts  must  of 
necessity  control  the  other. 

It  Is  claimed  that  In  the  case  of  fraud  the 
party  Injured  does  not  know  the  facts,  while 
the  contrary  conditions  exist  In  a  case  of  du- 
ress, menace,  or  undue  influence.  Conced- 
inc  the  claim,  the  principle  involved  Is  not 
changed  thereby.  In  one  case  the  act  Is  in- 
duced by  a  want  of  knowledge,  and  in  the 
other  by  overpowering  Influences.  There  is 
no  more  consent  In  the  one  than  in  the  other, 
and  there  is  the  same  wrongful  interference 
with  the  party's  rights  in  both.  Neither 
does  the  principle  of  acquiescence  In  the 
contract  occupy  any  different  position  In  the 
two  cases.  In  a  case  of  fraud  nothing  is 
done  and  no  remedy  invoked  until  the  fraud 
Is  discovered,  and  when  discovered  the  party 
seeking  relief  is  In  exactly  the  same  position, 
as  to  the  contract  and  the  facts  leading  up 
to  It,  as  though  it  had  been  obtained  by  un- 
due influence  or  duress.  When  the  fraud  Is 
discovered  the  party  is  called  upon  to  act, 
and  may  either  elect  to  confirm  the  con- 
tract, and  sue  for  damages  at  law  for  the 
detriment,  or  go  into  a  court  of  equity  for 
relief  upon  the  rescission  of  the  contract; 
and,  upon  analogous  reason,  a  like  choice  of 
remedies  must  be  open  to  blm  In  a  case 
similar  to  the  one  at  bar. 

The  Civil  Code  of  this  state,  in  speaking 
of  obligations  Imposed  by  law,  declares  (sec- 
tion 1708),  "Every  person  is  bound  without 
contract  to  abstain  from  Injuring  the  person 
or  property  of  another,  or  Infringing  upon 
any  of  his  rights."  Section  1428  declares 
that  obligations  nuty  arise  by  operation  of 
law,  and  further  provides,  "An  obligation 
arising  from  operation  of  law  may  be  en- 
forced In  the  manna-  provided  by  law,  or  by 
civil  action  or  proceeding."  Section  3281 
declares,  "Every  person  who  suffers  detri- 
ment from  the  unlawful  act  or  omission  of 
another  may  recover  from  the  person  In 
fault  a  compensation  therefor  in  monoy 
which  Is  called  damages."  These  principles 
would  seem  to  be  but  reiterations  of  elemen- 
tary law;  but,  If  not,  and  they  take  ad- 
vanced ground,  th^,  beyond  question,  they 
blaze  a  path  through  virgin  forests,  plaln^ 


leading  to  a  court  of  law  for  relief.  By  un- 
lawful means,  defendant  induced  plaintiff 
to  part  with  his  prop^y  for  an  inadequate 
consideration.  This  was  a  violation  of  aai 
obligation  imposed  upon  him  by  law,  for  it 
was  an  infringement  upon  plaintiff's  rights, 
and  he  was  entitled  to  damages  In  an 
amount  which  would  compensate  him  for 
the  detriment  directly  caused  thereby.  It  is 
contended  by  defendant  that  cases  involv- 
ing the  principle  here  discussed  form  excep- 
tions to  the  law  as  declared  In  section  3281, 
supra.  The  section  states  no  exception,  but, 
upon  the  contrary.  Is  as  broad  as  language 
con  make  It.  Neither  do  I  find  any  excep- 
tion stated  elsewhere  In  the  Code.  While  It 
is  true  the  Code  provides  for  "specific  and 
preventive  relief,"  still  there  Is  nothing  to 
Indicate  that  the  remedies  there  declared 
should  be  exclusive.  Again,  the  contention. 
If  sound,  would  likewise  deny  any  remedy 
for  damages  In  a  case  of  a  contract  procured 
by  fraud  or  deceit;  and  this,  we  have  seen, 
Is  not  the  law  of  this  state,  or  any  other 
state.  In  the  case  of  Wood  v.  Franks.  56 
Cal.  217,  the  principle  of  law  to  which  we 
hold  is  fairly  Illustrated  and  fully  support- 
ed. In  that  case,  after  quoting  the  sections 
of  the  Civil  Code  to  which  reference  has 
been  made,  the  court  said:  "Thus  It  will  be 
seen  that  wherever  there  is  an  obligation 
arising  from  operation  of  law,  and  a  breach 
of  that  obligation,  the  party  Injured  may  by 
action  recover  the  amount  which  will  com- 
pensate him  for  all  the  detriment  proximate- 
ly caused  by  the  breach." 

To  support  the  conclusion  I  have  arrived 
at  In  this  case,  I  do  not  hold  that,  in  all 
cases  of  contract  procured  by  "undue  In- 
fluence," the  remedy  of  damages  Is  open. 
Rescission  Is  the  only  remedy  In  a  case  of 
"mistake,"  for  no  fraud  has  been  practiced, 
there  has  been  no  wrongdoing,  the  transac- 
tion has  been  Innocent,  and  the  parties 
must  be  and  should  be  satisfied  to  return  to 
their  original  position.  Such  should  also  be 
the  rule  In  many  cases  of  undue  Influence, 
as  where  the  relations  of  the  contracting 
parties  were  such  that  the  law,  regardless 
of  any  question  of  bad  and  wicked  intentltm. 
would  declare  the  contract  void.  But  the 
rule  here  declared  Is  limited  to  those  cases 
possessing  the  characteristics  of  torts,  where 
an  act  has  been  done  intentionally  and  know- 
ingly for  the  very  purpose  of  securing  the 
undue  advantage  which  results.  There  must 
be  bad  faith  and  a  sense  of  vtrongdoing,  and 
such  was  certainly  this  case,  as  shown  by 
the  allegations  of  the  complaint. 

HARRISON,  J.  1  concur  in  the  foregoing 
opinion  of  Mr.  Justice  GAROUTTB. 

VAN  FLEET,  J.,  being  disqualified,  did 
not  participate  In  the  decision  of  the  forego- 
ing causa 


Digitized  by  Google 


900 


PAGIFIO  BEPOKTBB,  ToL  42. 


110  Cfti.  sn 

BVOKLar  T.  OBAT.    <No.  15,905.) 
fSnpreme  Court  of  Califoraia.   Dea  10.  ^95.) 

KbOLIOBNCB  OV  ATTORNET— LUBIUTT   TO  Teikd 

Pbbsok. 

1.  An  attorcey  employed  to  draw  a  will  Is 
not  liable  to  a  person  who,  through  the  attor- 
ney's negligeDce  and  ignorance  in  the  discharge 
of  his  professional  duties,  waa  deprived  of  the 
portion  of  the  estate  which  testator  instructed 
the  attorney  should  be  given  sach  persm  by  the 
wiU. 

2.  OiT.  Cod«,  i  1559,  providing  that  a  con- 
tract made  expressly  for  a  third  person  may  be 
enttxeed  by  him,  does  not  authorise  a  suit  for 
damages  against  an  attorney  by  a  perstm  who, 
through  the  attomey'i  negligence,  was  deprived 
of  the  portion  of  an  estate  which  a  testator, 
who  employed  the  attorney  to  draw  his  will, 
desired  to  be  given  to  him. 

Department  1.  Appeal  from  snp«r1or  court, 
Alameda  county;  F.  W.  Henshaw,  Judge. 

Action  by  Viocent  F.  Buckley  against  Giles 
H.  Oray  for  damages  for  defendant's  negli- 
genoe  In  drawing  a  will  and  superrislng  Ita  ex- 
ecution. A  demurrer  to  the  complaint  was 
snstalned,  and  plaintiff  appeals.  Affirmed. 

Blake,  WlUlams  &  Harrison,  for  ai^Uant 
Haven  &  Haven,  for  respondent. 

VAN  FLEET,  J.  Action  to  recover  for  neg- 
ligence of  attorney  In  drafting  and  executing  a 
will.  The  court  below  sustained  a  demnrrer 
to  the  complaint,  and,  plaintlfC  falling  to 
amend,  judgment  was  entered  against  him, 
from  which  he  appeals.  The  complaint  al- 
lures. In  substance,  that  on  October  5, 1895,  de- 
fendant, an  attorney  at  law,  was  employed  by 
Mrs.  G.  M.  A.  Buckley,  the  mother  of  plalntifT, 
to  draw  her  will,  which  she  desired  and  di- 
rected to  be  80  drawn  as  to  leave  all  the  resi- 
due of  her  estate,  after  certain  specific  legadee, 
to  her  two  sons,  then  living,  the  plaintiff  and 
one  John  P.  Buckley,  to  the  exclusion  of  the 
children  of  a  deceased  son  of  the  testatrix; 
that  in  pursuance  of  such  employment  defend- 
ant on  Bald  day  drew  a  will  for  said  testatrix, 
and  superintended  and  directed  the  execution 
thereof;  that  in  the  preparation  of  said  will, 
and  in  directing  the  execution  thereof,  the  de- 
fendant was  guilty  of  gross  cartiessness  and 
negligence  In  the  p^ormance  of  his  profession- 
al duties,  in  this:  that  said  will  was  so  drawn 
as  not  to  legally  express  the  desires  or  direc- 
tion of  the  testatrix  as  to  the  exdusion  of  said 
grandchildren,  but  In  such  manner  that  the 
latter  were  permitted  under  the  will  to  take 
of  her  estate;  and  that  In  directing  the  execu- 
tion of  said  will  this  plalntift,  although  named 
In  said  will  as  one  of  the  devisees  thereunder, 
was  caused  by  the  defendant  to  beccHoe  one  of 
the  subscribing  witnesses  thereto,  thereby  ren- 
dering the  provisions  of  said  will  as  to  the 
plaintiff  void.  It  Is  further  alleged  that  said 
John  P.  Buckley  died  before  the  testatrix;  that 
thereafter,  In  May,  1891,  said  testatrix  died 
without  having  revoked  or  altered  said  will; 
that  the  will  was  admitted  to  probate,  and  the 
estate  of  said  testatrix  duly  administered;  and 
that  under  the  decree  of  distribution  said  grand- 
children  received   one-half   of   said  estate, 


amounting  to  fS5,000,  In  whldi  amount  plain- 
tiff alleges  himself  damaged,  and  for  which  ha 
asks  Judgment  against  defendant. 

We  thfnk  the  demurrer  was  properly  snstaln- 
ed.  In  our  Judgment  the  complaint  clearly  falls 
to  state  a  cause  of  action  against  defendant  In 
favor  of  the  plaintiff.  It  is  to  be  observed  that 
the  action  Is  not  by  the  dlent,  but  by  a  third 
party,  her  son.  It  is  a  general  doctrine,  sus- 
tained an  orerwhelmlng  weight  of  autboilty, 
tbat  an  atUxney  Is  Uable  for  negligence  In  the 
conduct  of  his  pr^es^nal  duties,  arising  only 
txom  IgntHance  or  want  of  caie,  to  hia  cU^ 
alone,— ttiat  Is,  to  the  one  between  whom  and 
the  attorney  the  contract  of  employment  and 
service  existed,— and  not  to  third  parties.  The 
exertions  to  this  general  role,  If  they  may  be 
In  strictness  deemed  snch,  are  where  the  at- 
torney has  been  guilty  ot  fraud  or  coHnsIon,  or 
of  a  malicious  or  tortious  act.  Responsibility 
for  a  fraudulrat  act  Is  independent  of  any  con- 
tractual relation  between  the  guilty  party  and 
the  one  Injured;  and  one  committing  a  mall- 
clous  or  tratlouB  act,  to  the  injury  ot  another.  Is 
liable  therefor,  wltliont  reference  to  any  ques- 
tion of  privity  between  himself  and  the  wrong- 
ed one.  Where,  howerer,  neithw  of  these  de- 
ments enters  into  the  transaction,  the  rule  Is  md- 
rersal  that  for  an  Injury  arising  trom  mere  neg- 
ligence, however  gross,  there  must  exist  be- 
tween the  party  Inflicting  the  injury  and  the 
one  injured  some  privity,  by  contract  or  other- 
wise, by  reason  of  which  the  former  owes  some 
legal  duty  to  the  latter.  2  Shear.  &  R.  Neg.  H 
662, 574;  Bank  v.  Ward,  100  U.  S.  195.  and 
cases  therein  cited;  Roddy  t.  Railway  Co.,  101 
Mo.  231,  15  S.  W.  1112,  and  cases  dted.  In 
Bank  T.  Ward,  supra,  the  general  rule  above 
adverted  to  is  exhaustively  discussed,  and  Its 
limitations  stated  by  Mr.  Justice  Cllffwd,  for 
the  court  That  was  a  case  where  a  third 
party  sought  to  maintain  an  action  against  the 
attorney  for  damages  resulting  to  him  for  re- 
lying c^n  the  correctness  of  a  defecOye  cer- 
tificate of  title  to  a  piece  of  real  estate  fur- 
nished by  the  attorney  to  a  client,  upon  the 
faith  of  which  the  plaintiff  bad  loaned  money 
on  the  property.  In  holding  that  the  plaintiff 
could  not  maintain  the  action.  It  is  there  said: 
"Beyond  all  doubt,  the  general  rule  Is  that  tb» 
obligation  of  the  attorney  is  to  his  client,  and 
cot  to  a  third  party,  and,  unless  there  Is  some- 
thing in  the  circumstancea  of  this  case  to  talw 
It  out  of  tbat  general  rule,  it  aeons  dear  that 
the  propoE^tion  of  the  defendant  must  be  sos- 
talned.  Shear.  &  R.  Ueg.  {  216.  Conclustve 
support  to  tbat  rule  Is  found  In  several  cases  of 
high  authority.  Fish  t.  Kelly.  17  a  B.  (N.  8.) 
194."  And,  after  commenting  up<m  the  case  ot 
Fish  T.  Kelly,  and  the  case  of  Robertson  t. 
Fleming,  4  Macq.  H.  L.  Caa  167.  209,--^rom 
the  latter  ot  which  cases  Lord  Wensleydale  Is 
quoted  as  saying  that  "he,  only,  who,  by  him- 
self or  another  as  his  agent,  employs  the  at- 
torney to  do  the  particular  act  In  which  the  al- 
leged neglect  has  taken  place,  can  sue  blm  for 
that  neglect,  and  tbat  that  employment  mast 
be  affirmed  In  the  declaratifni  of  the  suit  la 
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distinct  terms,"— the  learned  Justice  proceeds: 
"Analogous  cases  InvolrinE  the  same  principle 
are  quite  numerous,  a  few  of  which  only  will 
be  noticed.  They  show  to  a  demonstration 
that  It  la  not  every  one  who  suffers  a  loss  from 
the  negligence  of  another  that  can  maintain  a 
suit  on  such  grounds.  On  the  contrary,  the 
limit  of  the  doctrine  relating  to  actionable  neg- 
ligence,' saya  Beasley.  C.  3.,  'Is  that  the  per- 
son occasioning  the  loss  must  owe  a  dnty, 
arlBlng  from  contract  or  otherwise,  to  the  per- 
son sustaining  such  loss.  Such  a  restriction 
on  the  right  to  sue  for  a  want  of  care  In  the 
exercise  of  employments  or  the  transaction  of 
business  Is  plainly  necessary  to  restrain  the 
remedy  from  being  pushed  to  an  Impracticable 
extreme.  There  would  be  no  bounds  to  actions 
and  litigious  Intricacies  If  the  111  eftects  of  the 
negligence  of  men  may  be  followed  down  the 
chain  of  results  to  the  final  effect.'  Kabl  t. 
Love,  37  N.  J.  Law,  5, 8.  •  *  *  Cases  where 
fraud  and  collusion  are  alleged  and  proved  con- 
stitute exceptions  to  that  rule,  and  Parke,  B., 
very  properly  admits,  In  the  following  case, 
that  other  exceptions  to  It  exist  which  are  as 
sound  in  principle  as  the  Judgments  which  es- 
tablish the  rule.  Longmeld  v.  Holllday,  6 
Bxch.  761-767.  Examples  of  the  kind  are  given 
In  that  case,  two  of  which  deserve  to  be  no- 
ticed, as  they  have  been  urged  In  argument  to 
disprove  the  rule;  but  they  cannot  have  any 
such  effect,  for  the  plain  reason  that  they  stand 
In  many  respects  upon  a  different  footing. 
These  cases,'  say  the  court  In  that  opinion,  'oc- 
cur where  there  has  been  a  wrong  done  to  the 
person,  for  which  he  would  have  a  right  of  ac- 
tion, though  no  such  contract  had  been  made;' 
and  the  court  gives  as  an  illustration  the  pa- 
tient Injured  by  improper  medicines  prepared 
by  an  apothecary,  or  one  unsklllfully  treated 
by  a  surgeon,  where  both  would  be  liable  to  the 
Injured  party,  even  If  the  father  or  friend  of 
the  patient  contracted  with  the  wrongdoer." 
In  Roddy  T.  Railway  Co.,  supra,  it  Is  said: 
"The  right  of  a  third  party  to  maintain  an  ac- 
tion for  injuries  resulting  from  a  breach  of  con- 
tract between  two  contracting  parties  has  been 
denied  by  the  overwhelming  weijiTit  of  author- 
ity of  the  state  and  federal  courts  of  this  coun- 
try and  the  courts  of  England.  To  bold  that 
such  actions  could  be  maintained  would  not 
only  lead  to  endless  complications  in  following 
out  cause  and  effect,  but  would  restrict  and 
embarrass  the  right  to  make  contracts  by  bur- 
dening them  with  obligations  and  liabilities  to 
others,  which  parties  would  not  voluntarily 
assmne;"  citli^  WInterbottom  v.  Wright,  10 
Mees.  &  W.  109,  and  a  large  number  of  other 
cases.  "The  rule  Is  put  upon  two  grounds, 
either  of  which  Is  unquestionably  sound.  One 
ground  Is  given  by  the  court  in  the  opinion  In 
"WInterbottom  v.  Wright,  10  Mees.  &  W.  109, 
as  follows:  'If  we  were  to  hold  that  plaintiff 
could  sue  in  such  a  case,  there  is  no  point  at 
which  such  actions  would  stop.  The  only  safe 
rule  Is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract.  If  we  go  one  step 
beyond  tha^  then  Is  no  reason  why  we  should 


not  go  fifty,*  The  other  ground  Is  thus  stated 
in  the  New  Jersey  case  above  dted;  'The  ob- 
ject of  parties  In  inserting  In  their  contracts 
specific  undertakings,  with  respect  to  the  work 
to  be  done,  is  to  create  an  obligation  inter  esse. 
These  engagements  and  undertakings  must  nec- 
essarily be  subject  to  modifications  and  waiver 
by  the  contracting  parties.  If  third  persons 
can  acquire  a  right  in  a  contract,  in  the  nature 
of  a  duty  to  have  it  performed  as  contracted 
for,  the  parties  will  be  deprived  of  control 
over  their  own  contracts.  Plaintiff,  not  being 
a  party  to  the  contract,  cannot  maintain  this 
actlrai  on  account  of  injuries  resulting  from  any 
breach  of  duty  defendant  owed  Fickle,  arising 
purely  out  of  the  terms  of  the  contract  be- 
tween them.' " 

No  authority  has  been  brought  to  our  no- 
tice contravening  the  rule  as  stated  in  the 
foregoing  citations.  Some,  which  at  first 
glance  might  be  so  taken,  will  be  found  upon 
analysis  to  fall  within  one  or  the  other  of 
the  exceptions  noted,  and  not  to  infringe  up- 
on the  general  doctrine.  Within  such  class 
fall  the  cases  relied  upon  by  plaintiff  to  sup-' 
port  his  general  right  to  maintain  the  action., 
This  case  comes  strictly  within  the  general 
doctrine  as  above  stated.  No  fact  is  alleged 
bringing  It  within  any  of  the  exceptions  there-, 
to.  It  is  not  alleged  that  defendant  did  the 
act  charged  maliciously,  or  through  any  evil^ 
intent,  or  with  any  fraudulent  purpose,  or^ 
that  be  did  It  In  any  affirmative  sense.  The| 
complaint  proceeds  solely  upon  the  theoryj 
that  It  was  through  negligence  arising  either, 
from  Ignorance  or  carelessness,  or  both;  andj 
this,  although  It  may  be  conceded  that  the 
complaint  discloses  an  Instance  of  the  gross- 
est  Ignorance  on  the  one  hand,  or  unpardon- 
able carelessness  on  the  other,  and  shows 
very  grievous  injury  to  plaintiff  as  a  result, 
does  not,  within  the  principle  above  an-, 
nounced,  make  a  case  entitling  the  plaintiff 
to  maintain  the  action.  It  is  claimed,  how-, 
ever,  that  the  action  can  be  maintained  un-J 
der  the  rule,  expressed  in  section  1959  of  our 
OiTll  Code,  that  a  contract  made  by  one  per-' 
son  with  another  for  the  benefit  of  a  third, 
person  may  be  enforced  by  the  latter,  the 
argument  being  that  the  em^rioyment  of  de-' 
fendant  by  plaintiff's  mother  to  draw  her  will 
was  clearly  for  plaintUTs  benefit,  Inasmuch 
as  the  latter  was  one  of  the  objects  of  her 
bounty,  as  expressed  In  her  will;  and  a  num- 
ber of  cases  are  cited  which  ore  supposed 
to  bring  the  case  within  that  rule.  But,  In 
our  Judgment,  that  provision  has  no  applica- 
tion to  this  case.  It  is  intended  to  fu>ply  to 
Instances  where  the  contract  Is  made  exiw^s- 
ly  for  the  benefit  of  the  third  person,  not 
where  the  third  person  Is  or  may  be  merely 
incidentally  or  remotely  benefited  as  a  result 
of  such  contract.  Such  Is  the  language  of 
the  Code,  and  such  will  be  found  to  be  the 
application  of  the  doctrine  in  all  the  eases 
cited  by  counsel,  or  which  have  come  to  our 
attention.  The  terms  of  section  1059  are:  "A 
contract  made  express  for  the  benefit  of  a 
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third  penion  may  be  enforced  by  iilm  at  any 
time  before  the  parties  thereto  rescind  It" 
This  rule,  we  are  told  by  Mr.  Pomeroy  (Rem. 
&  Hem.  Eights,  S  139),  was  originally  adopt- 
ed prior  to  the  reformed  procedure,  being 
based  partly  upon  considerations  of  conven- 
ience and  partly  upon  a  liberal  construction 
of  the  nature  of  the  contract,  and  the  pur- 
pose of  which  was  to  avoid  circuity  of  action, 
and  to  enable  the  real  party  in  Interest  to  sue. 
That  author  proceeds  to  give  us  illustra- 
tions of  its  application,  and  each  instance 
given  is  a  case  where  the  contract  was  In 
express  terms  made  for  the  benefit  of  the 
third  party,  and  by  reason  of  which  the  lat- 
ter became  the  real  party  in  interest.  No 
such  application  of  the  doctrine  as  Is  here 
contended  for  Is  even  remotely  hinted  at. 
The  contract  between  the  plalntlET's  mother 
and  the  defendant,  which  was  the  subject  of 
the  breach,  cannot  be  said  In  any  legal  sense 
to  have  been  expressly  made  for  plaintiff's 
benefit  It  was  a  contract  for  employment 
of  defendant's  services  as  an  attorney,  to 
draft  the  will  of  Mrs.  Buckley,  the  Immediate 
purpose  of  which  was  for  the  benefit  of  the 
latter,  to  enable  her  to  make  disposition  of 
her  estate  in  accordance  with  her  desire.  Re- 
motely, it  is  ti-ue,  she  Intended  plaintiff  to 
be  benefited  as  a  result  of  such  contract,  by 
providing  for  him  in  her  will.  Such  provi- 
sion, however,  could  create  no  vested  right 
in  plaintiCC  until  the  death  of  the  testatrix. 
Until  that  event  the  will  remained  purely 
ambulatory,  and  the  provision  for  plaintiff 
could  be  at  any  time  changed  or  withdrawn. 
It  therefore  created  a  mere  possibility  In 
plalntlCF;  not  a  right  which  made  him  In  law 
a  privy  to  the  contract.  To  hold  that,  by  rea- 
son of  the  provision  for  plaintiff  In  the  will, 
the  contract  Is  to  be  comtldered  one  made  ex- 
pressly for  his  benefit,  Is  to  confound  the 
terms  of  the  will  wIUi  those  of  the  contract. 
The  latter  alone  was  the  subject  of  the 
breach,  and  by  defendant's  negligence  in  car- 
rying out  that  contract  the  testatrix  alone 
suffered  legal  Injury.  Altliough  the  ultimate 
consequential  injury  to  plaintiff  would  ap- 
pear to  have  been  great,  it  was,  so  far  as  de- 
fendant is  concerned,  damnam  absque  In- 
juria, against  which  tiie  courts  are  powerless 
to  relieve.  In  this  view,  It  Is  not  material 
to  notice  tlie  other  objections  made  to  the 
complaint.  The  demurrer  having  been  prop- 
erly sustained,  it  follows  that  the  judgment 
should  be  affirmed.  It  Is  so  ordered. 

We  concur:  GAROUTTE,  J.;  HARRISON, 
J. 


110  cai.  sei 

RAUER  F.  FAT.    (No.  10,031.) 
(Supreme  Court  of  California.    Dec.  10,  1895.) 
AoTiOK  ON   Contract— EriDEN-cB  —  UEcaANic's 

LiBX—ASWONMEXT. 

1.  A  written  contract,  reciting  an  agree- 
ment "between  D.  *  *  *  and  certain  owners 


of  property  *  •  •  fronting  on  Chestnut, — % 
street'^;  that  D.  shoold  furnish  materials,  "and 
perform  the  work  of  constructing  in  a  workman- 
like manner  in  front  of  the  property  here  rep- 
resented," and  "grade  to  oflacial  line,"  etc.,— is 
too  indefinite  to  be  admitted  in  evidence  under 
a  complaint  which  counts  on  a  mntract  to 
grade  "the  south  half  of  Chestnut  street" 

2.  A  mere  right  to  assert  a  mechanic's  lien 
is  not  assignable. 

3.  In  a  salt  to  foreclose  a  lien  for  street 
work  b7  one  to  whom  the  original  contract  with 
the  property  owner  had  been  assigned,  a  writ- 
ing signed  by  the  original  contractor,  releasing 
defendant  from  all  claims  under  the  contract 
was  admissible,  though  plaintiff  was  unaware 
of  such  release  when  he  took  the  assignment 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Walter  H.  Levy,  Judge. 

Action  by  J.  J.  Bauer  against  David  Fay 
to  foreclose  a  lien  for  street  work.  From  a 
judgment  for  plalntlfft  defendant  appeals. 
Reversed. 

Win.  H.  Chapman,  for  appellant  Shad- 
batne  &  Herrin,  for  respondent 

SEARLS,  0.  This  is  an  action  to  fore<do6e 
a  lien  for  street  work  performed  under  a 
private  contract,  and  In  which  a  lien  was  filed 
pursuant  to  section  1191  of  the  Code  of  Civil 
Procedure.  Plaintiff  had  judgment,  from 
which  and  from  an  order  denying  his  motion 
for  a  new  ti'lal  defendant  appeals. 

The  complaint  is  in  the  usual  form;  pleads 
a  contract  between  defendant  and  one  J.  G. 
Duffy,  the  assignment  thereof  to  plaintiff  by 
Duffy,  the  performance  of  the  work  by  plain- 
tiff, and  the  filing  of  the  lien.  etc.  The  con- 
tract and  the  contents  of  the  lien  are  pleaded 
according  to  their  legal  tenor  and  effect  and 
not  In  hrcc  verba.  The  complaint  counts  up- 
on a  contract  to  grade  the  south  half  of  Chest- 
nut street,  from  Jones  street  to  Leavenworth 
street,  San  Francisco.  The  answer,  after  de- 
nying a  number  of  the  aUegations  of  the  com- 
plaint, proceeds  to  aver  that  prior  to  April, 
1S92,  defendant  had  procured  to  be  graded 
all  the  portiou  of  Chestnut  street  in  front  of 
his  property  by  third  parties,  and  had  paid 
therefor;  that  portions  of  the  street  in  front 
of  property  of  other  parties  remained  ungtad- 
ed;  that  Duffy  desired  defendant  to  sign  a 
contract  with  him  for  the  grading  of  the 
whole  of  Chestnut  street,  from  Jones  to  Leav- 
enworth street,  for  the  purpose  of  enabling 
him,  the  said  Duffy,  to  procure  a  permit  from 
the  superintendent  of  public  streets,  etc,  ot 
said  city  and  county,  for  doing  said  unfin- 
ished grading;  that  Duffy  thereupcoi  agreed 
that,  if  defendant  would  sign  said  contract 
for  said  purpose,  he,  the  said  defendant 
should  not  be  held  liable  for  the  payment  of 
any  portion  of  the  price  of  such  grading;  that 
tliercupon  defendant  signed  the  contract  for 
said  purpose  only;  and  that  said  Duffy  th^ 
and  there  made,  executed,  and  delivered  to 
defendant  a  full  acquittance  and  discharge 
from  any  and  all  liability  on  said  contract  1^ 
reason  ot  defendant's  signing  the  same,  etc, 
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stating  In  terms  tliat  tbe  grading  on  tbe  south 
side  of  tbe  etreet  in  front  of  defendant's  prop- 
erty was  already  done,  and  that  plaintiff  n-aa 
folly  informed  of  all  the  above  facts  before 
lie  performed  any  work  upon  the  street.  The 
answer  further  alleges  that  the  contract  In 
terms  required  the  grading  of  the  whole  of 
the  street,  but  that  prior  thereto  the  entire 
north  half  thereof  had  heeu  graded  by  third 
parties.  Defendant  further  alleges  that  the 
assignment  of  the  ccntract  by  Duffy  to  plain- 
tiff was  as  collateral  security  for  a  loan,  and 
that  the  former  still  has  an  Interest  therein; 
that  no  work  was  done  under  the  contract 
ta  front  of  defendant's  property,  etc.  The 
answer  also  avers  that  Duffy  commenced  the 
work  of  the  uuflnlshed  grading,  and  finished 
one-half  thereof,  before  the  assignment  of  the 
contract  to  plahitlff.  The  record  In  the  case 
bristles  with  irregularities,  uncertahities,  and 
errors,  for  which  the  judgment  and  order  ap- 
pealed from  must  be  reversed. 

1.  The  complaint  and  notice  of  lien,  as  filed, 
are  predicated  upon  a  contract  for  grading 
tbe  south  one-haif  of  Chestnut  street,  between 
Jones  and  Leavenworth.  There  was  a  writ- 
ten contract  entered  into  April  25,  1892,  be- 
tween J.  G.  Duffy,  as  a  contractor,  and  the 
defendant  and  others,  which  contract  was 
subsequently  assigned  to  plaintiff.  This  con- 
tract was  offered  in  evidence,  and  is  as  fol- 
lows: "This  agreement,  made  and  entered  In- 
to this  25th  day  of  April,  A.  D.  1892,  by  and 
between  J.  G.  Duffy,  of  the  city  and  coimty 
of  San  Francisco,  state  of  California,  party 
of  the  first  part,  and  certain  owners  of  prop- 
erty, lots,  and  land  fronting  on  Chestnut,-46 
street,  between  Jones  and  I«avenworth 
streets,  In  the  city  and  county  above  men- 
tioned,—whose  names  are  hereunto  sub- 
scribe^ each  contracting  severally,  parties  of 
tbe  second  part,  wltnesseth:  That  the  said 
par^  of  the  first  part,  for  and  in  consldera- 
tl<ni  of  the  covenants  of  the  said  parties  of 
the  second  part,  hereinafter  expressed,  prcnn- 
ise,  covenant,  and  agree  to  and  with  the  said 
parties  of  the  second  part  tbat  he  wUl  fur- 
nish all  the  materials  and  perform  the  work 
of  constructing,  in  a  good  and  workmanlike 
manner,  in  front  of  tbe  property  here  repre- 
sented, and  to  the  satisfaction  of  tbe  super- 
intendent of  public  streets  of  said  city  and 
coonty.  To  grade  to  official  line  and  grade, 
for  the  sum  of  five  dollars  ($5)  per  front  foot 
And  the  sold  parties  of  the  second  part.  In 
consideration  of  the  premises,  each  for  him- 
self or  herself,  and  not  for  the  others,  prom- 
ises, covenants,  and  agrees  to  and  with  the 
said  party  of  tbe  flrat  part  tliat  he  or  she 
will  pay  to  the  said  party  of  tbe  firat  part, 
upon  the  completion  of  the  work  aforesaid, 
bis  or  her  pro  rata  share  of  the  total  cost  of 
tbe  above  described  work,  together  with  tbe 
incidental  expenses,  according  to  the  ratio 
that  his  or  her  frontage  beara  to  tbe  whole 
frontage  here  represented,  and  In  accordance 
wltb  the  rule  established  by  the  street  law. 
In  witness  whereof,  the  said  parties  to  these 
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presents  have  hereunto  set  tbeir  hands  and 
seals,  the  day  and  year  aforesaid.  J.  O. 
Duffy.  [L.  S.]  Contractor. 
"Ka  feet  fronting  on  each  street: 

Feet.  Indies. 

Clara  Flnley,  per  John  Pinley...  137  6 
Jobaniia  U.  Wright,  per  Seldcn 

S.   Wright   4G  0 

Danipl  Rogers  and  R.  O.  BoUon, 

executors  of  the  last  will  and 

testatneut  of  Jamea  K.  Bolton, 

deceased    49  0 

David  Ftiy    80  0 

R.  G.  Welsh   100  0" 

From  the  foregoing  It  will  be  observed  that 
the  only  direct  allusion  to  the  street  is  in 
speaking  of  the  "certain  owners  of  property, 
lots,  and  land  fronting  on  Chestnut,— % 
street,"  etc.  The  only  obligation  of  the  con- 
tractor is  to  furnish  the  material  and  perform 
the  work  of  constructing  in  a  good  and  work- 
maul  Ike  manner  in  fnmt  of  the  property  rep- 
resented, and  to  "grade  to  official  line  and 
grade,"  to  the  satisfaction  of  the  superintend- 
ent of  streets.  What  Is  to  be  graded  can 
only  be  inferred.  If  it  is  the  street  and  one- 
balf  of  it,  what  half?  The  contract  is  silent 
on  this  question.  Possibly,  bad  tbe  contract 
been  set  out  in  the  complaint,  with  proper 
averments  of  the  intention  and  object  of  tbe 
parties.  It  might  up<m  proof  have  lieen  so  re- 
formed as  to  be  available  as  a  basis  for  a 
recovery.  As  it  stands,  it  is  too  uncertain 
and  indefinite  to  entitle  It  to  be  admitted  in 
evidence  under  the  allegations  of  the  com- 
plaint, and  appellant's  objection  to  its  admis- 
sion should  bave  been  sustained.  , 

2.  It  is  established  by  tbe  evidence  with- 
out contradiction  that  a  portion  of  the  wcork 
of  grading  the  south  half  of  the  street  was 
performed  by  the  contractor,  Duffy,  before 
the  assignment  to  plaintiff.  Defendant  testi- 
fies tbat  one-half  of  it  was  done  by  Duffy. 
Duffy  himself  testified  that  it  was  much  less 
than  half,  and  plaintiff  testified  that  one-tenth 
part  only  was  graded;  yet  his  notice  and 
claim  of  Hen  was  for  all  the  work  of  gradhig 
the  south  half  of  the  street  This  question 
was,  by  the  pleadings,  made  an  Issoe  In  the 
case;  and,  under  the  evidence,  there  should 
liave  been  a  finding  thereon.  It  was  a  ma- 
terial issue,  for  the  reason  that  while  Dotty 
could  assign  his  contract,  and  thereby  entitle 
the  plaintiff  to  a  personal  Judgment  for  any 
amount  due  him,  he  could  not  assign  his  right 
to  a  Hen  as  security  for  the  payment  of  what 
might  be  due  him.  A  p^ected  lien  may  be 
assigned,  or  rather  it  passes  with  an  assign- 
ment of  tbe  demand  for  which  It  stands  as  se- 
curity. The  mere  right  to  take  a  lien  In  the 
present  or  future  la  not  assignable.  Mills 
V.  Land  Co.,  97  Cal.  254,  32  Pac.  169.  If  it 
be  urged  tbat  the  court  below  found  that 
plaintifit  performed  all  the  work  under  tbe 
contract,  the  answer  is  that  there  Is  not  a 
particle  of  evidence  in  supirart  of  such  a  find- 
ing, and  the  evidence  is  positive  that  he  did 
not  do  it  all.  And  as  this  finding  Is  assailed, 
as  well  as  tbe  failure  of  the  court  to  find  the 
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flbare  or  proportion  of  tbe  gradliv  pertormed 
bj  DnXEy  and  tbe  proporti<m  by  bis  assignee, 
the  plaintiff,  the  error  Is  not  cured.  It  la 
true  that,  when  the  comt  bdow  came  to  pass 
upon  defendant's  application  for  a  new  trial, 
tt  denied  the  motion  vjfon  condition  that 
I^lntlff  remit  10  per  cent  of  the  amount  of 
hla  recoTcry;  and  It  is  said  by  respondent 
that  this  deduction  was  on  account  of  labor 
performed  by  the  original  contractor.  The 
record  is  dlent  as  to  the  cause  of  the  remis- 
sion; and  In  the  face  of  the  evidence,  which 
showed  tliat  a  small  portion  of  the  work  was 
never  completed.  It  may  with  equal  propriety 
be  inferred  tliat  the  required  remission  was 
on  tiie  latter  account. 

8.  At  the  trial,  defendant,  after  proof  of 
Its  execution  simultaneously  with  the  con- 
tract, offered  In  evidence  the  following  paper, 
executed  by  Duffy,  the  contractor:  "San 
Francisco,  April  27,  1892.  This  Is  to  certify 
that  I  hare  "no  dalm  on  Mr.  Kay  for  any 
work  performed  on  Chestnut  street  by  Mr. 
A.  B.  Buckman,  myself,  J.  G.  Duffy,  or  as- 
fllgns.  In  doing  the  balance  of  grading  on 
Chestnut  street  J.  G.  Duflty,"— to  the  Intro- 
duction of  which  plaintiff  objected.  The  ob- 
jection was  sustained,  and  the  ruling  is  as- 
signed as  error.  We  think  that  upon  its  face 
this  document,  which  may  be  termed  a  "re- 
lease," was  admlsdble.  It  may  have  been 
executed  because  the  street  In  front  of  de- 
fendant's premises  had  been  graded  by  Buck- 
man,  the  individual  therein  mentioned,  and 
already  paid  for  by  defendant,  or  It  may  have 
been  because  such  grading  had  been  done, 
and  that  defendant  was,  as  stated  In  the  an- 
swer, only  a  nominal  party  to  the  contract, 
to  enable  tbe  parties  In  Interest  to  secure  a 
snfficlent  number  or  proportion  of  the  land- 
owners on  the  block  to  obtain  a  permit  from 
the  superintendent  of  streets  to  make  the  Im- 
provement. This,  If  done  with  the  knowledge 
and  consent  of  the  other  contractors,  was  in 
no  wise  a  fraud  upon  them.  If  it  was  a  secret 
or  side  a^eement  between  the  contractor  and 
defendant,  made  in  fraud  of  the  rights  of  the 
other  contracting  iiartles,  that  fact  was  open 
to  Investigation;  and,  upon  a  full  Inquiry, 
the  court  could  have  readily  determined  the 
question.  The  mere  fact  that  the  plaintiff! 
was  not  aware  of  this  release  at  the  time  he 
took  an  asi^lgnmeut  of  tbe  contract  Is  of  no 
moment  He  must  be  deemed  to  have  taken 
such  contract  cum  onere.  subject  only  to  the 
duty  of  defendant  to  notify  him  of  any  con- 
ditions not  specified  In  the  contract  itself, 
such  as  its  full  execution,  payment  thereun- 
der, etc. 

4.  The  notice  of  lien  as  filed  compiled  sub- 
stantially with  the  requirementa  of  the  stat- 
ute, and  is  deemed  sufflolent 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  the  cause  remanded, 
with  leave  to  plaintiff  to  amend  his  complaint 
If  he  shall  be  so  advised. 

We  concur:  BELCHEB,  a;  HAYNBS,  C 


PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reveised,  and  the  cause 
remanded,  with  leave  to  plaintiff  to  amend 
bis  convlftlnt  If  be  sliall  be  so  advised. 


BAUER  T.  WELSH.    (No.  16,030.) 
(Supreme  Court  at  Catlfomia.   Dec.  10,  1895.) 

Department  2.  Appeal  tvom  snpnior  court, 
city  and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Action  by  J.  J.  Rauer  against  E.  G.  Welsh  to 
foreclose  a  lieu  for  street  work.  From  a  jadg< 
uient  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wm.  H.  Chapman,  for  appellant  Shadbnme 
&  Hnrin,  for  respondent 

PER  CURIAM.    This  cause  growa  ont  of 

grading  the  same  street,  under  tbe  same  several 
contract,  und  dopends  for  its  eolation  upon  most 
of  the  snme  qaestions,  and  is  presented  u^on  thm 
Rflme  bill  of  exceptions,  as  the  caae  of  Rsaer  t. 
Fay  (Xo.  10,031;  this  day  decided)  42  Pac.  902. 
I'pon  the  authority  of  that  case,  the  judRment 
and  order  appealed  from  herein  are  reversed, 
and  the  cau8e  remanded,  with  lenre  to  plaio- 
tiS  to  amend  his  complaiat  if  he  shall  be  so  ad- 
vised. 


11«  CaL  4U 

BARNES  V.  BARNES.    (No.  15,960.) 
(Supreme  Court  of  California.    Dec  13.  18^) 

C4KCKIXl.TtO!I  or  Dssn— MAKRIiLOB  AS  A  CoRSID- 
BKATION. 

Where  the  consideration  of  a  deed  was 
that  the  grantee  should  iiuuvy  tbe  grantor,  and 
live  with  him  the  reat  of  their  joint  lives,  and 
they  were  married  and  lived  an  man  and  wife 
for  a  nnmber  of  years,  the  huabaod  is  not  en- 
titled to  a  recoil  VL'j' a  nee  because  the  wife  re- 
fused to  live  longer  with  him,  thonph.  t)efon>  the 
pxepution  of  the  deed,  the  wife  falaely  rc^ire- 
sented  to  the  husband  that  she  was  a  woman 
of  chaste  character. 

Department  2.  Appeal  from  superior  court 
Sonoma  county. 

Action  by  Aaron  Barnes,  Sr.,  against  Jessie 
Bnrk  Barnes,  to  compel  a  reconveyance  of 
land,  and  for  damages.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  appeals. 
AflSrmcd. 

Oeoi^  Pearce  and  W.  F.  Russell,  for  appel- 
lant  A.  B.  Ware,  for  respondent. 

McFARLAND,  J.  A  demurrer  to  the  amend- 
ed complaint  was  sustained,  and,  plaintiff  de- 
clining to  further  amend,  Ju^ment  was  ren- 
dered for  defendant  Plaintiff  qipeals  from 
tbe  Judgment. 

The  demurrer  was  properly  sustained,  and 
the  judgment  must  be  atfirmed.  because  the 
comptaiut  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  There  are  two 
counts  In  the  complaint  In  the  first  It  Is 
averred  tbat  on  July  18,  1885,  plaintiff  con- 
veyed and  transferred  to  defendant  certain 
real  and  personal  pF(q>aty,  In  consideration 
that  defendant  "should  and  would  marry 
plaintiff,  and  live  with  him  during  the  rfr 
malnder  of  their  Jtdnt  Uvea";  that  In  parm^ 
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ance  of  said  promise,  defendant  did  tbe  next 
day,  July  lOtli,  Intermarry  with  plalntlfT,  and 
thenceforward  lived  with  plalntlCC  as  hia  wife 
eontlnuously  until  some  time  in  August,  1802, 
when  she  left  plaintiff  without  hIa  consent, 
and,  as  be  alleges,  'witliout  Just  cause,  and  has 
since  refused  to  live  with  him.  In  the  second 
count,  after  a  restatement  of  the  facts  stated 
In  the  first  coimt,  It  is  also  averred  that,  at 
and  Immediately  preceding  the  time  of  said 
marriage,  plaintiff  was  desirous  of  marrying 
"some  virtuous,  worthy,  chaste,  and  moral 
woman,  who  would  live  with  him  during  his 
life";  that  the  defendant  personally,  and  by 
her  friends  and  agents,  represented  and  stated 
to  him  that  she  was  such  a  woman;  that  re- 
lying i^on  and  beiiering  such  representations 
and  statementB,  and  In  consideration  thereof, 
be  made  the  said  conveyance  and  transfer  of 
said  property;  that  said  representations  were 
false,  and  defendant  was  "a  woman  of  un- 
chaste, unworthy,  and  immoral  character"; 
and  that  he  did  not  discord  that  said  repre- 
sentations were  false  nntll  within  three  years 
next  before  the  commencement  of  this  action. 
The  prayer  Is  for  a  reconveyance  of  the  prop- 
erty and  $20,000  damages. 

The  consideration  for  the  transfer  was  the 
promise  of  the  respondent  to  marry  tbe  plain- 
tiff, which  promise  she  kept  The  averment 
that  she  promised  to  lire  with  him  during 
their  Joint  lives  Is  of  no  consequence.  It  was 
Included  In  fbe  marriage  contract  Itself,  and 
Its  separate  averment  baa  no  algnlflcance. 
Nor  Is  there  any  legal  value  to  the  averments 
that  respondent  represented  at  the  time  of  the 
marriage  that  she  was  a  worthy  and  chaste 
woman,  and  that  said  representation  was  not 
true.  Prevloua  unchaste  conduct  although 
concealed,  does  not  invalidate  a  marriage. 
**Putdle  policy  pronounces  otherwise,  and 
opens  marriage  as  the  gateway  to  repentance 
and  virtue."  Caveat  emptor  governs.  Scbou- 
ler,  Dom.  ReL  |  28,  and  cases  cited.  An  ex- 
ecuted contract  of  marriage,  accompanied  by 
full  ccmsnmmatlon,  differs  in  many  respects 
from  ordinary  contracts.  It  creates  a  status 
which  society  la  Interested  In  maintaining. 
**In  that  contract  of  marriage  which  forms 
the  gateway  to  the  status  of  marriage,  the 
parties  take  eadi  other  for  better,  for  worse, 
for  rlcbor,  for  poorer,  to  cherish  each  other 
in  slcknesa  and  In  health.  Consequently,  a 
mistake,  whether  resulting  from  accident,  or 
in  general  from  fteudulent  practices,  in  re- 
spect to  character,  fortune,  health,  or  the  like, 
does  not  render  vcrid  what  Is  done.  •  •  • 
A  man  who  means  to  act  upon  such  represen- 
tations should  verify  them  by  his  own  Inqui- 
ries. The  law  presumes  that  he  uses  due  cau- 
tlm  tn  a  matter  in  which  his  happiness  for 
life  Is  so  matvlally  involved,  and  It  makes 
no  provision  for  the  relief  of  a  blind  credulity, 
however  It  may  have  been  produced."  1  Blsh. 
Mar.  &  Div.  (6th  Ed.)  1 1G7,  and  cases  tb^ 
cited.  It  Is  true  that  when  the  woman  is,  at 
the  time  of  the  marriage,  pregnant  with  child 
by  another  man,  and  tbe  pregnancy  Is  nn- 
Cal.Rep.  41-44  T.—Vt 


known  to  tbe  husband,  the  marriage  may  be 
avoided;  but  that  is  because  she  Is,  at  the 
time,  Incapable  of  bearing  a  child  to  her  hus- 
band, and  therefore  unable  to  perform  an  im- 
portant part  of  the  marriage  contract.  Reyn- 
olds V.  Reynolds,  3  Allen,  005;  Baker  v. 
Balier,  13  Cal.  87.  But  even  that  rule  has 
been  held  not  to  obtain  where  the  husband 
knew  of  the  pregnancy,  but  had  the  mistaken 
belief  tliat  the  woman  had  not  been  unchaste 
with  any  man  other  than  hhnself.  Fobs  v. 
Foss,  12  Allen,  26.  Therefore,  In  the  case  at 
bar  the  marriage  was  neither  void  nor  voida- 
ble, even  If  all  the  averments  of  tbe  complaint 
are  true;  and  as  the  marriage,  which  was  the 
very  highest  kind  of  a  consideration,  was  the 
consideration  for  the  conveyance  of  the  prop- 
erty, there  to  no  ground  for  setting  aside  the 
conveyance,  or  for  any  other  relief  asked. 
The  case  put  In  tbe  argument,  of  a  woman 
merely  going  through  the  marriage  ceremony, 
and  then  refusing  to  act  further  as  a  wife, 
has  no  pertinency  to  the  case  at  bar.  In  sucli 
a  case  It  might  be  held,  perhaps,  that  the  con- 
tract to  marry  was  not  actually  performed; 
but  here  the  marriage  was  fully  consummated, 
and  the  relation  of  husband  and  wife  main- 
tained for  years.   The  Judgment  Is  affirmed. 

We  concur:  HBNSHAW,  J.;  TBMPLB,  J, 


110  Cal.  408 

Bz  parte  CLARKH.    (Cr.  114%.) 

(Supreme  Court  of  Calif wnia.    Dec.  J  3,  1895.) 

CoHTBHPT— RsrusAL  TO  Obby  Order— Rsvibw 
OS  Habeib  CoRPtJs  Prockedinob. 

1.  In  habeas  corous  prooeedingB  by  one  Ira- 
prisoned  for  contempt,  the  findings  of  fact  re- 
cited in  the  order  of  commitment  cannot  tie 
questioned. 

2.  Under  the  act  pegulring  an  insolvent  to 
file  an  inventory  cMrtamiog  an  accumte  de- 
scription of  all  his  estate,  the  court,  if  it  finds 
that  the  iDsolveat,  after  the  adjndication,  eolA 
certain  property  which  he  had  concealed,  and 
received  tbe  iH^weeds  thereof,  may  order  him  to 
turn  such  lom  over  to  the  assignee  and,  on  dis- 
obedience, commit  for  contempt. 

Department  1.  Habeas  corpus  proceedings 
by  Alfred  Clarke,  lmpris(Hied  for  oontempt. 
Writ  discharged. 

Alfred  Clarke,  In  pro.  per.  Warren  Olney, 
for  respondent 

HARRISON,  T.  The  petltlcnier  herein  was 
adjudicated  an  Insolvent  upon  the  applica- 
tion of  certain  of  his  creditors,  and  thereaft- 
er, under  the  order  of  the  court,  filed  a  strtaed- 
ule  and  inv^ory,  sa  required  by  the  insol- 
vent act  Upon  the  application  of  the  as- 
signee of  the  insolvent  and  after  notice  to 
him,  the  superior  court  found  that  certain 
personal  property  belonging  to  the  insolvent's 
estate  had  been  concealed  by  him  from  his 
assignee,  and  sold  subsequent  to  his  adjudi- 
cation, and  that  he  bad  received  therefor  the 
sum  of  f276,  which  be  had  appropriated  to 
bis  own  use,  and  on  Deconber  4,  1886,  mads 
an  order  that  he  pay  the  said  sum  of  momc^ 
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to  the  asslf^ee  on  or  before  tbe  6th  day  of 
December,  1895.  A  copy  of  this  order  was 
serrecl  upon  bim  on  tbe  eame  day  tbat  it 
was  made:  and  on  the  6th  day  of  December, 
and  again  on  tbe  7th,  a  demand  In  writing 
was  made  upon  him  by  tbe  assignee  tliat  be 
pay  to  him  tbe  said  sum  of  money.  Upon  bis 
failure  to  make  such  payment,  the  assignee 
served  lilm  with  written  notice  tbat  on  the 
lOtb  day  of  Decemlser  be  would  move  the 
court  for  an  order  adjudging  him  guilty  of 
contempt  for  not  obeying  said  order.  The 
matter  came  up  for  hearing  at  the  time  fixed 
In  said  notice,  tbe  petitioner  appearing  in 
person  and  also  by  attorney;  and,  after  bear- 
ing evidence  and  argument  thereon,  tbe  court 
found  tbat  the  petitioner  herein  had  willfully 
and  contumaciously  refused  to  obey  the  order 
of  December  4th,  requiring  him  to  pay  said 
sum  of  money,  and  adjudged  him  guilty  of 
contempt  by  reason  of  bis  willful  disobedi- 
ence and  violation  of  said  order,  and  direct- 
ed that  be  lie  committed  to  the  custody  of 
the  sherifT,  and  Imprisoned  in  the  county  jail 
until  he  should  pay  the  said  sum  of  $275 
to  the  assignee;  and,  being  taken  Into  cus- 
tody by  the  aherlll,  he  sued  out  the  present 
writ. 

The  findings  of  fact  recited  In  the  order  of 
commitment  must  be  held  to  have  been  au- 
thorized by  the  evidence  before  the  court, 
and  are  not  subject  to  controversy  In  this 
I)roceeding. 

The  insolvent  act  requires  the  insolvent  to 
flle  in  the  court  a  schedule  of  his  debts  and 
liabilities,  and  an  Inventory  containing  an 
accurate  description  of  all  his  estate.  The 
condition  upon  which  the  discbarge  In  Insol- 
vency Is  to  be  granted  Is  tbat  the  iK!tItioner 
has  surrendered  ail  his  property,  and  his 
original  petition  to  be  adjudged  an  insolvent 
not  only  Imposes  tbe  obligation,  but  also  Im- 
plies an  agreement  by  him  that  be  will  make 
such  surrender.  There  is  no  distinction  in 
procedure  between  voluntary  and  involuntary 
Insolvency  after  an  adjudication  has  been 
made.  By  section  47  (Laws  1880,  p.  94),  the 
Insolvent  Is  at  all  times  subject  to  an  exam- 
ination by  the  court  in  relation  to  his  prop- 
erty or  estate.  If,  upon  such  examination, 
tbe  insolvent  shall  admit  that  lie  has  omitted 
certain  property  from  bis  Inventory,  and  that 
he  lias  It  In  his  possession,  the  court  has 
the  same  authority  to  direct  him  to  deliver 
this  property  to  the  assignee  as  It  had  to 
direct  him  to  flle  the  inventory  in  the  first 
place;  and,  for  the  pun>ose  of  this  proceed- 
ing, a  finding  of  the  court  that  the  petitioner 
comreaied  this  property,  and  received  the  pro- 
ceeds of  its  sale,  is  to  be  regartled  with  the 
same  effect  as  would  an  admission  of  that 
fact  by  the  Insolvent.  Ex  parte  Hollls,  i>9 
Cal.  405,  referred  to  at  the  argument,  differs 
essentially  from  the  present  case.  In  that  In 
tbat  case  Hollls  was  not  tbe  insolvent,  but 
claimed  to  lu^ld  the  property  advei-se  to  the 
liisolrent  and  .to  all  the  world,  by  virtue  of  a 
title  antedating  the  proceeding  In  Insolvency; 


and  It  was  held  that,  as  he  was  not  a  party  to 
the  proceeding  In  Insolvency,  the  court  could 
not  try  tbe  Issue  of  his  title  In  a  summary 
proceeding  to  punish  him  for  contempt  for  not 
delivering  it  up.  In  the  present  case,  how- 
ever, there  was  no  claimant  of  property  be- 
fore the  court,  other  than  the  insolvent  him- 
self; and  a  court  would  be  powerless,  indeed, 
if  It  could  not  compel  the  Insolvent  whose 
proceedings  were  before  It  for  adjudication 
to  deliver  bis  property  to  the  assignee,  or  to 
punish  him  for  contempt  for  disobedience  to 
Its  order. 

Tbe  court  was  not  deprived  of  authority  to 
punish  tbe  petitioner  for  violating  this  order 
by  reason  of  having  on  December  4th  caused 
him  to  be  Imprisoned  for  contempt  for  24 
hours.  The  contempt  for  which  he  was  then 
punished  Is  distinct  from  tbat  for  which  the 
present  order  was  made,  and  was  committed 
prior  to  that  date;  whereas  the  offense  for 
which  he  Is  now  under  punishment  is  tbe 
violation  of  an  order  made  on  that  day,  and 
which,  by  its  terms,  could  not  be  made  the 
basis  of  a  contempt  until  after  December  Gth. 
The  writ  Is  discharged*  and  the  prisoner  le- 
mandGd. 

We  concur:  TAN  FLEET,  J.;  GA- 
KOUTTE,  J. 


110  Cal.  4M 

In  re  CONXOHS'  ESTATE.    (S.  F.  4.) 
(Supreme  Court  of  California.    Dec.  13,  1S8&.) 

SXECUTOKH  AND  AUMINISTHATORS^APFOINTHEKT. 

On  a  contest  between  the  public  admin- 
istrator and  the  father  of  an  intpstate  for  let- 
ters of  ndministratioa  the  public  admin  ifftrat or 
and  the  wife  of  the  father  testified  tiiat  the  fa- 
ther's reputation  for  providence  and  sobriety 
tvas  bad.  The  fathor  denlt'il  tbat  he  drank  to 
pxcoss,  and  a  numlicr  of  wiliipsses  tt*stified  that 
thoy  had  known  the  fiither  fnr  years,  and  ctm- 
sideied  him  a  sober  and  industrious  man.  Jleld, 
that  an  order  eranting  letters  of  administra- 
tiuu  to  the  father  would  not  bo  disturbed  on 
tlic  ground  that  the  evidence  showed  that  the 
father  was  "improvident."  Code  Civ.  Proe. 
g§  1365. 13(19. 

Commissioners'  decision.  Department  2. 
Appeal  from  supetlor  court,  Santa  Clara 
county;  W.  O.  Lorlgan,  Judge. 

Contest  between  Philip  CoonOTB  and  J.  K. 
Secord  for  letters  of  administration  on  the 
estate  of  James  Connors,  deceased.  From  an 
order  granting  letters  to  Connors,  Secord  ap- 
peals, AfBrmed. 

J.  J.  O'TooIe,  for  appellant  'William  A. 

Bowden,  for  respondent 

BELCHER,  C.  James  Connors  died  intes- 
tate In  tbe  county  of  Santa  Clara,  leaving  as 
his  beirs  at  law  bis  fatlier  and  mother  and 
two  sisters.  In  due  time  the  father,  Philip 
Connors,  filed  In  tbe  su^ierior  court  of  that 
county  his  petition,  alleging  that  the  estate  of 
the  decedent  cousLsted  of  personal  property, 
and  tbe  value  of  It  did  not  exceed  the  sum 
of  $1,500,  and  praying  that  letters  of  admin- 
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Istratlon  upon  tlie  estate  be  Issued  to  him. 
Thereafter  J.  K.  Secord,  the  public  admlu- 
Istrator  of  the  county,  filed  his  petition,  al- 
leging tliat  the  father  of  the  decedent,  by  rea- 
son of  his  Improvidence,  was  Incompetent  to 
Berre  as  adminlstmtor,  and  that  the  mother 
of  the  decedent,  by  reason  of  the  fact  that 
Bhe  asserted  a  claim  to  all  of  said  estate,  was 
Incompetent  to  serve  as  admiuistratilx;  that 
by  reason  of  the  disqualification  of  the  father 
and  mother  of  the  decedent  to  administer  the 
estate  the  petitioner  was  entitled  to  act  as 
administrator  thereof;  and  praying  that  let- 
ters of  administration  be  issued  to  him.  The 
two  petitions  came  on  regularly  for  hearing 
at  the  same  time,  and,  "the  court  having 
heard  the  testimony  of  witnesses  duly  sworn 
and  examined  on  the  part  of  both  said  peti- 
tioners," it  was  ordered  that  the  petition  of 
J.  K.  Secord  be  denied,  and  that  the  petition 
of  Philip  Connors  be  granted,  and  that  let- 
ters of  administration  be  issued  to  him  upon 
his  giving  a  bond  in  the  sum  of  $3,0C>0.  From 
this  order  petitioner  Secord  appealed. 

Two  points  only  are  made  for  a  reversal. 
They  are:  (1)  That  the  order  was  not  Justi- 
fied by  the  evidence,  because  It  was  shown 
thereby  that  Connors  was  incompetent  to  ex- 
ecute the  trust,  by  reason  of  his  improvi- 
dence; (2)  that  no  findings  were  filed.  Under 
our  statute  the  father  was  entitled  to  be  ap- 
pointed administrator  of  the  estate  of  bis  de- 
ceased sou,  unless  he  was  "adjudged  by  the 
court  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  Integ- 
rity." Code  Civ.  Proc.  §§  1365,  1369.  In  sup- 
port of  the  first  point  appellant  called  two 
witnesses.  P.  A.  Donavan  testified:  "I  know 
Philip  Gomiors,  and  have  known  him  for  a 
number  of  years.  His  geueral  reputation  for 
providence,  industry,  and  sobriety  is  bad.  I 
never  saw  him  Intoxicated  but  once.  I  never 
heard  of  bis  having  any  trouble  except  with 
me.  •  •  *  I  am  not  friendly  with  Philip 
Connors,  and  have  not  been  for  some  time." 
Mrs.  Bridget  Connors  testified:  That  she  had 
been  marriM  to  Philip  Connors  25  or  26  years, 
and  had  separated  from  him.  That  ''Con- 
nors always  squandered  nearly  all  he  earned 
for  liquor.  At  one  time  I  gave  him  a  hundred 
dollars  to  pay  the  funeral  expenses  of  his 
dead  sister.  He  did  not  pay  them,  but 
squandered  the  money  for  liquor.  He  would 
work  during  the  day,  and  at  night  go  out 
to  the  saloons,  and  stay  out  nearly  all  night. 
When  he  would  return  home  he  would  be  in- 
toxicated. He  did  most  of  his  drinking  and 
carousing  at  night  He  tias  contributed  noth- 
ing to  the  snpirart  of  myself  and  family  for 
the  past  five  years.  The  geueral  reputation 
of  Philip  Connors  for  providence,  Industry, 
and  sobriety  is  bad."  On  the  other  hand,  the 
respondent  was  called  as  a  witness  In  his 
own  behalf,  and  testified  that  he  had  resided 
in  the  clt7  of  San  Jos6  for  20  years;  that  he 
bought  a  lot  in  that  city  nearly  20  yean  ago, 
and  a  few  years  later  built  a  house  on  it,  and 


that  the  purchase  price  was  paid  entirely  by 
him;  that  for  the  past  five  years  he  has  been 
engaged  in  the  express  business,  and  had  a 
horse,  wagon,  and  harness,  which  he  pur- 
chased and  paid  for  himself;  that  he  resided 
alone  In  his  house,  and  kept  it  In  as  good 
condition  as  he  was  able;  that  he  always  re- 
mained at  home  in  the  evenings;  that  he 
never  was  intoxicated  In  his  life,  and  seldom 
drank  Intoxicating  liquors;  that  while  his 
wife  and  family  resided  with  him  he  always 
supported  them  entirely  with  his  eamlngs; 
and  that  "I  am  entirely  out  of  debt,  have 
paid  for  my  house  and  lot,  and  do  not  owe  a 
cent  to  anybody."  And,  on  being  recalled,  be 
further  testified:  "I  never  squandered  my 
money  or  my  earnings  In  drink  or  In  any 
other  way.  I  never  squandered  the  money 
paid  for  my  dead  sister's  funeral  expenses,  or 
at  alL  I  worked  during  the  day,  but  never 
went  to  the  saloons  and  stayed  nearly  all 
night,  and  never  returned  home  Intoxicated. 
I  never  drank  excessively  at  night,  or  at  all, 
and  never  caroused.  My  earnings  were 
spout  at  home."  Seven  other  witnesses  were 
called  for  respondent.  One  of  them  testified 
that  respondent  purchased  from  him  the  lot, 
which  he  now  owns,  some  20  years  ago,  and 
that  "I  know  his  habits,  and  consider  him  a 
first-rate,  Industrious  man."  Four  of  them 
testified  that  they  had  known  respondent  for 
the  past  five  years;  that  they  had  never  seen 
him  intoxicated;  saw  him  about  town  on  his 
wagon;  had  only  business  dealings  with  him; 
and  that  be  seemed  to  be  an  honest,  sober, 
and  Industrious  man.  And  two  of  them  tes- 
tified that  they  bad  known  respondent  for 
five  years;  that  he  came  to  their  store  to  buy 
provisions;  that  they  did  not  think  they  had 
ever  seen  him  intoxicated;  that  be  seemed  to 
be  an  honest,  sober,  and  industriooa  man,  and 
that  he  always  paid  tils  bills. 

Improvidence  Is  defined  to  be:  "Want  of 
care  or  foresight  In  the  management  of  prop- 
erty." 10  Am.  &  Eng.  Enc.  Law,  p.  321^ 
And  In  Coope  v.  Lowerre,  1  Barb.  Ch.  45,  It 
Is  said:  "The  Improvidence  which  the  fram- 
ers  of  the  Itevlsed  Statutes  had  in  contempla- 
tion as  a  groimd  of  exclusion  Is  that  want  of 
cure  or  foresight  In  the  management  of  prop- 
erty which  would  be  likely  to  render  the  es- 
tate and  effects  of  the  Intestate  unsafe,  and 
liable  to  be  lost  or  diminished  In  value  by 
Improvidence,  In  case  administration  thereof 
should  be  committed  to  such  improvident  per- 
son." Whether  the  respondent  was  incom- 
petent to  serve  as  administrator  by  reason  of 
his  Improvidence  or  not  was  a  question  of 
fact  to  be  determined  by  the  court  below  in 
view  of  all  the  evidence  before  It,  and  its  de- 
termination cannot  be  disturbed  on  appeal 
upon  mere  technical  grounds. 

It  Is  claimed  for  appellant  that  improvi- 
dence Is  an  attribute  of  character,  which  can 
only  be  proved  or  disproved  by  evidence  of 
general  reputation;  and  that  all  the  evid^ce 
introduced  by  respondent  to  disprove  the 
charge  of  Improvidence  was  Inadmissible,  and 
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flhould  be  disregarded.  We  60  not  think  'Otis 
claim  cB.n  be  sustained,  ^be  general  rule  un- 
doubtedly la,  as  stated,  that  "cbatacter  Is  a 
fact,  which  is  proved  by  another  fact.— gen- 
eral reputation.  It  cannot  be  shown  by  evi- 
dence of  particular  and  specific  facts,  but 
may  be  proved  by  negative  testimony."  3 
Am.  &  Eng.  Enc.  Law,  p.  114,  The  evidence 
of  respondent  appears  to  have  been  offered 
and  received  without  any  objection,  and,  fai 
our  opinion,  It  was  sufficient  to  meet  and 
overcome  that  offered  by  appellant  It  was 
not  alone  made  up  of  particular  and  spedflc 
facts,  but  tended  directly  and  strongly  to  neg- 
ative the  charge  made  appellant 

Aa  to  the  second  point  conceding,  without 
deciding,  that  in  a  oise  of  this  kind  findings 
are  necessary,  still  the  appellant  was  in  no 
way  "aggrieved"  by  the  failure  of  the  court 
to  make  findings.  Tbe  rule  Is  that  the  fail- 
ure to  find  on  a  material  Issue  will  not  war- 
rant a  reversal  of  the  Judgment  If  tbe  find- 
ings omitted  must  have  been  adverse  to  the 
appellant.  People  v.  Center,  60  Cai.  651,  S 
Tac.  203,  and  6  Fac  481;  Murphy  v.  Bennett 
GS  Cal.  528,  9  Pac.  73S;  Demartln  v.  Demar^ 
tin,  85  Cal  7S.  24  Pac.  sm.  Here  it  Is  ap- 
parent that  the  court  must  have  believed  the 
wItuessM  for  respondent,  and  therefore,  if 
findings  had  been  made,  they  must  have  been 
adverse  to  appellant.  It  f<^low8  that  tbe 
order  appealed  from  should  be  affirmed. 

We  concur:  SEABLS,  0.;  HAYNE%  O. 

PER  CURIAM.  For  tlie  reason  given  In 
the  foregoing  opinion,  tlie  order  appealed  from 
Is  affirmed. 


110  Cal.  423 

PREY  V.  STANLEY.   (S.  F.  40.)  1 

(Sapreme  Court  of  California.    Dec.  33,  18S5.) 

AOTiOK  BT  Harried  Wohak— Separate  Propertt 

— Trcsts— Restkaint  on  Alienation — 
Estoppel. 

1.  As  under  Civ.  Code,  S  162,  realty  ac- 
quired as  a  ^irt  by  a  married  woman  remains 
her  separate  property,  the  filing  of  a  declara- 
tion of  homesteatl  for  the  benefit  of  herself  and 
husbnnd.  even  if  it  transmuted  the  title  into 
a  joint  tenancy,  did  not  preclude  the  wife  from 
maiataiuing  in  net  own  name  an  action  to  quiet 
title;  Cwle  Civ.  Froc.  {  384,  authorizing  joint 
tenants  to  bring  actions  spverally. 

2.  An  Hgreement  reciting  that  defendant 
furnishei)  iis  a  f^ift  the  purchase  moucy  for  land 
which  was  conveyed  to  his  mother,  and  that  de- 
fendant was  to  be  considered  as  the  manager 
of  said  land  for  the  benefit  of  his  mother,  did 
not  operate  to  mnkr  defendant  a  troatoe  of  the 
title  for  hiB  motlifi-, 

3.  An  agreeiiiriit  reciting  that  defendant 
fnrnishcd  as  a  gift  the  purchnso  money  for 
land  conveyeil  to  Ihh  mother,  and  that  his  moth- 
er agreed  that  the  laud  should  not  be  conveyed 
without  defendant's  consent,  is  within  Civ. 
Code.  5  711,  providing  that  conditions  restrain- 
ing aSpnation,  when  repugnant  to  the  interest 
created,  are  void. 

4.  Though  said  agreement  was  signed  by 
defendant's  sister,  she  was  not  thereby  estop- 
ped ia  question  the  vaUdity  of  said  agreement. 

Beheariag  denied. 


Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  ci^  and  county 
of  San  Francisco;  Walter  H.  Levy,  Judge. 

Action  by  Sarah  Prey  against  W.  H.  Stan- 
ley to  quiet  title.  Plaintiff  had  Judgment 
and  defendant  appeals.  Affirmed. 

Nagle  Sc  Nae^e,  for  appellant  Shadbume 
ft  Herrin«  tot  reqHmdent 

BBITT,  O.  Action  to  quiet  title  to  a  par- 
eel  of  land  In  the  city  and  county  of  San 
Franclsca  Plaintiff  is  the  wife  of  one  Os- 
car Prey.  Defendant  is  her  brother.  She 
claims  title  through  Maty  J.  Stanley,  the 
mother  of  herself  and  d^endant  In  virtue 
of  a  deed  of  the  premises  executed  to  her  by 
said  Mary  7.  Stanley,  February  29,  1882,  in 
consideration  of  love  and  affection.  Judg- 
ment was  for  plaintiff. 

1.  On  November  29,  1892,  plaintiff  filed  In 
the  recorder's  office  a  declaration  of  home- 
stead on  the  premises  for  the  Joint  benefit  of 
hers^f  and  her  said  husband.  This  action 
was  begun  June  IS,  189a  It  Is  aU^ed  in 
tbe  complaint  that  the  land  In  question  ta 
plaintiff's  separate  property.  Aiq>etlant  main- 
tains that  there  is  a  defect  of  parties,  in  that 
said  Oscar  Prey  should  have  been  Joined 
with  his  wife  as  a  plaintiff.  Code  Civ.  Proc. 
370.  Tbe  ground  assigned  for  this  view  la 
tl:at  upon  the  declaration  of  tlie  homestead 
the  land  ceased  to  be  her  separate  pn^>erty, 
and  became  the  Joint  property  of  herself  and 
her  husband.  Ccmceding,  for  present  pur> 
poses  only,  that  the  dedaration  of  homestead 
transmuted  the  title  into  a  Joint  tenancy,  as 
claimed  by  appellant  It  Is  yet  not  perceived 
that  the  result  contended  for  would  ftMlow. 
Whatever  interest  the  wife  has  in  the  land 
was  acquired  by  gift,  and  is,  therefore,  her 
s^iarate  property.  Civ.  Code,  1 162.  For  the 
enforcement  or  protection  of  such  rljrht  even 
if  that  of  a  Joint  tenant  only,  she  Is  now  per- 
mitted to  sue  alone  (Code  Civ.  Proc.  370,384); 
and  as  against  one  having  no  interest  in  the 
land  her  right,  for  the  purposes  of  this  ac- 
tion, extends  to  the  whole  thereof.  Tbe  hus- 
band was  not  a  necessary  party. 

2,  On  January  25,  1802,  one  Murphy  con- 
veyed certain  land,  Including  that  it.  suit  to 
said  Mary  J.  Stanley,  in  consideration  of  the 
sum  of  $2,500,  wht<4i  was  paid  by  tlK 
defendant,  W.  H.  Stanley;  the  transaction 
being  Intended  as  a  gift  from  the  latter  to 
his  mother.  Thereafter,  on  February  23, 
1892,  a  contract  in  writing  was  executed, 
naming  as  the  parties  thereto  satd  Mary  J. 
Stanley  and  W.  H.  Stanley,  and  reciting 
such  acquisition  of  the  land  by  her,  and  that 
the  purchase  money  for  the  same  was  fur- 
nished as  a  gift  by  said  W.  IL  Stanley,  'it 
then  set  forth  a  covenant  on  the  part  of  said 
Mary  J.  that  no  part  of  such  land  "shall  be 
sold  or  eonreyed  •  •  •  without  the  ccn- 
Bent"  of  said  W.  H.  Stanley;  that  he  was 
to  be  known  and  considered  as  the  manager 
and  superintendent  of  the  land  described  fW 
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the  interest  and  benefit  of  said  Mary  J.,  to 
whom  yms  to  be  paid  all  the  income  thereof; 
and  tliat,  in  case  of  her  death,  the  property 
should  be  divided  between  her  lawful  heirs, 
•*who  are  now  at  this  time  Sarah  Prey  and 
W.  H.  Stanley."  This  Instrument  was  stened 
by  the  plaintiff  as  well  as  by  Mary  J,  and 
W.  H.  Stanley,  though  plaintiff  was  not  nam- 
ed a  party  In  the  body  theraof.  Mary  J.  Stan^ 
ley  made  the  deed  of  February  29,  1892,  to 
the  plaintiff,  without  defendant's  consent 
It  is  ai^ed  that  the  contract  of  February 
23d  operated  to  make  W.  H.  Stanley  a  trus- 
tee of  the  title  for  bia  mother,  but  there  is 
notbins  In  its  langnase  to  warrant  this  conr 
tention.  To  say  that  he  should  be  manager 
and  snperlntradent  fw  her  benefit  no  more 
made  him  a  trustee  having  an  Interest  as  such 
In  the  land  than  it  be  had  been  named  her 
steward,  coUectw,  or  attorney.  The  ques- 
tion, then,  is  whether  the  agreement  of  Mary 
X  Stanley  not  to  convey  the  land  without 
her  son's  consent  was  valid.  If  It  was,  plain- 
tiff has  no  title;  If  it  was  not,  her  title  la 
dear  as  against  defendant  Conditions  In 
restraint  of  alienation  when  repugnant  to  an 
Interest  created  In  property  are  void.  Civ. 
Code,  I  711.  In  consonance  with  this  prin- 
ciple it  was  bdd  in  Murray  v.  Green,  64  Gal. 
863,  28  Pac.  IIS,  that  a  clause  in  a  deed  re- 
straining the  grantee  from  c<mvcying  with- 
out the  grantor's  consent,  the  title  granted 
being  the  fee,  was  repugnant  to  the  interest 
created  by  the  deed,  and  void.  In  the  pres- 
ent case  the  restriction  Is  not  contained  as 
a  condition  in  the  Instrument  by  which  the 
estate  passed  to  Mary  J.  Stanley,  but  occurs 
in  the  form  of  a  covenant  on  her  part  in  a 
separate  contract,  which,  as  appears  from  its 
redtels,  was  Intended  to  operate  as  a  gnall- 
flcation  of  the  absolute  conveyance  from 
Murphy  to  her.  But  the  rule  does  not  de- 
pend upon  the  mere  form  in  which  the  re- 
straint Is  imposed.  It  avoids  as  well  cove- 
nants of  the  grantee  against  alienation  as 
conditions  of  like  nature  imposed  by  the 
grantrar.  Such  covenants,  if  not  within  the 
letter  (rf  sectltm  711,  Civ.  Code,  are  yet  ob- 
noxious to  the  policy  of  which  that  section 
is  a  partial  expression.  Oreenh.  Pub.  Pol. 
606,  note  2  et  seq.;  Hunt  v.  Wright  47  N.  H. 
400,  and  cases  cited.  The  parties  to  the  con- 
tract of  February  23,  1892,  seem  to  have 
made  the  mistake  of  leaving  the  absolute  ti- 
tle in  Mrs.  Stanley,  and  at  the  same  time  at- 
tempting to  destrcqr  an  Inseparable  incident 
of  sucb  title.  They  could  not  thus  create  a 
mongrel  estate  unknown  to  the  law,  and  the 
attempt  was  abortive.  Murray  v.  Qreen,  64 
Cal.  367,  28  Pac.  118;  Doebler's  Appeal.  01 
Fa.  St.  9;  lifondlebanm  v.  McDonell,  29 
Mieb.  92. 

It  follows  also  that  the  claim  of  appellant 
that  plaintiff  Is  estopped  by  reason  of  her 
signature  to  the  contract  of  February  23, 
1802,  cannot  be  sustained.  The  restraint 
■ought  to  be  Imposed  on  Mary  J.  Stanley's 
power  of  alienation  being  void  as  against  the 


policy  of  the  law,  the  plalntUTs  assent  there- 
to could  not  estop  her  to  allege  ite  Invalidity. 
Qreenh.  Pub.  Poi.  115;  2  Pars.  Cent  p.  789, 
note  1.  No  other  points  made  require  spe- 
cial notice.  The  judgment  and  order  appeal- 
ed from  should  be  affirmed. 

We  ctmcnr:  BELOBEB,  C;  HAYNBS.  a' 

PEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinlMi,  the  Judgment  and  ox^ 
der  appealed  from  are  affirmed. 


110  Cal.  414 

VASCB  V.  BICHARDSOK.   (No.  16^16.)  i 
(Supreme  Court  of  Oalifomla.    Dec.  IS.  18B6.) 
JUBOBs— Waiver  or  Chaijjbitob — Asuvia  avd 
BATTSmT— Btidinob. 

1.  In  a  dvil  case  it  appeared  that  the  par- 
ties, without  objection,  alternately  exercised 
their  peremptory  challengea  while  the  jarors 
were  being  examined,  and  before  the  panel  was 
filled;  that  when  it  was  afterwards  filled,  on  be- 
ing asked  by  the  court  If  he  was  satisfied  with 
the  jury,  plaintiff  stated  that  he  waived  his 
right  to  challenge  for  the  present;  and  that  de- 
fendant then  waired  any  <uiallenge.  Held,  that 
the  conrt  properly  refused  to  afterwards  allow 
plaintiff  a  peremrtory  challenge.  ' 

2.  In  a  civil  action  for  assault  and  battery,' 
evidence  of  the  general  r^otation  of  defend- 
ant for  peace  and  quietness  i«  not  admissible,  i 

3.  Where  a  party  as  a  witness  teetifies  at 
length  to  conversations  with  the  opposite  party, 
it  is  not  error  to  sustain  an  objection  when  he  Is 
asked  by  his  attorney  to  "state  that  whole  con*, 
versation." 

Department  2.  Appeal  from  superior  cotui;: 
Humboldt  county;  G.  W.  Himter,  Judge.  | 

Action  by  Emma  Vance  against  Oharies  Rich- 
ardson for  assault  and  battery.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af-' 
firmed.  | 

J.  W.  Turner,  for  appellant  Frank  McGtow-; 
an  and  O.  0.  Gregor.  for  respondent 

McFARI^ND,  J.  Appeal  by  defendant  from, 
a  Judgment  rendered  for  plaintiff.  The  actlcm 
is  to  recover  damages  for  an  alleged  assault 
and  battery  committed  by  appellant  upon  the 
person  of  respondent  The  Jury  gave  damages 
in  the  sum  of  $450.  The  on^  questions  In- 
volved relate  to  certain  alleged  errors  of  law. 

Appellant  contends  that  the  court  erred  in  a 
ruUng  concerning  his  right  of  peremptorily 
challenging  Jurors.  It  seems  that  during  the 
examination  of  the  Jurors,  and  before  the  panel 
nas  filled,  oicb  party  had  alternately  exer- 
cised peremptory  challenges.  When  the  panel 
was  completed,  It  was  appellant's  turn  to  chal- 
lenge, and  his  attorney  said:  "I  will  pass  otur 
peremptory  for  the  i)rc8ent."  The  court  asked 
him  if  he  was  satisfied  with  the  Jury.  Coun- 
sel replied  that  It  was  bis  right  then  to  chal- 
lenge, but  that  he  waived  It  for  the  present; 
that  if  plaintiff  exercised  bis  right,  the  panel 
would  be  filled  again;  and  that,  If  plaintiff  did 
not  exercise  a  challenge,  then  appellant  would, 
nevertheless,  have  the  rlffht  to  challenge  an- 
other Juror.  The  court  hiformed  him  that  the 

1  Rehearing  denied. 
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court  did  not  understand  it  that  way;  and  that 
If  he  did  not  then  exercise  his  peremptory  chal- 
lenge, and  the  plaintiff  should  express  his  sat- 
isfaction with  the  jury,  appellant  would  not 
afterwards  be  allowed  another  peremptory 
challenge.  Appellant  excepted.  The  attorney 
for  respondent  then  said:  "I  aoi  satisfied  with 
the  Jury."  The  attorney  for  appellant  then 
BEid:  "We  now  ask  the  court  to  permit  us  to 
exercise  our  right  of  peremptory  challenge." 
And  the  court  said:  "I  will  deny  the  request." 
Appellant  excepted.  That  was  all  that  oc- 
curred. Appellant  did  not  ofTer  a  challenge  to 
any  designated  juror.  Assuming  that  the 
atwve  presents  a  definite  ruling  that  can  be  re- 
viewed, and  not  a  mere  absti-actlon,  we  see  no 
error  cMnmitted  by  the  com't,  and  certainly 
none  of  which  appellant  can  justly  complain. 
It  has  been  said  several  times  that  it  is  the 
proper  practice  to  have  12  jurors  in  the  lx)s 
before  requiring  the  parties  to  exercise  their 
peremptory  challenges,  and  then  to  call  an- 
other juror  whenever  a  peremptory  challenge 
shall  have  been  exercised.  People  v.  Scog- 
ghjs,  37  Cal.  670;  Taylor  v.  Raihwid  Co.,  45 
Cal.  323;  SUcox  v.  Lang,  78  Cal.  118,  20  Pac. 
297.  Then  the  parties  must  challenge  alter- 
nately, as  provided  by  section  601,  Code  Civ. 
Proc.  In  the  case  at  bar  tlie  parties,  without 
objection  by  either,  adopted  the  practice  of  al- 
ternately exercising  their  peremptory  chal- 
lenges while  the  jurors  were  being  examined, 
and  before  the  panel  was  filled.  Under  tbia 
method,  when  the  panel  was  filled.  It  was  ap- 
pellant's turn,  as  he  admits,  to  challenge;  and, 
if  he  desired  to  do  so,  he  ought  to  have  ex- 
ercised hiB  right  then.  He  does  not  complain 
that  the  court  forced  him  to  challenge  before 
the  panel  was  full.  He  could  not  have  made 
such  a  complaint,  because  the  panel  was  full. 
We  do  not  see,  therefore,  how  he  was  preju- 
diced, or  that  he  has  any  just  right  to  com- 
plain. He  merely  sought  an  advantage  to 
which  he  was  not  entitled.  There  Is  nothing 
In  this  view  Inconsistent  with  any  of  the  au- 
tboilties  cited. 

The  court  did  not  err  In  refusing  to  allow  tes- 
timony of  the  general  reputation  of  appellant 
for  peace  and  quiet.  The  general  rule  is  that 
in  civil  actions  evidence  of  the  good  character 
of  the  defendant  Is  not  admlKlble.  Wharton, 
having  stated  that  good  character  may  be 
shown  In  criminal  cases  where  life  or  liberty  is 
at  stake,  says:  "But  whether  It  be  because 
In  a  civil  case,  between  two  private  parties, 
both  parties  stand  in  this  respect  on  the  same 
footing,  or  whether  it  be  because  most  dvll 
suits  grow  out  of,  or  may  be  supposed  to  grow 
out  of,  honest  misconceptions  of  rights,  English 
and  American  courts  have  agreed  in  holding 
that,  so  far  as  it  concerns  the  proofs  in  dvil 
Issues,  the  character  of  either  party  Is,  as  a 
rule,  Irrelevant."  1  Whart.  Bv.  §  47.  The  au- 
thor then  notes  the  few  exceptions  to  the  rule, 
which  consist  mostly  of  cases  where  the  char- 
acter of  some  person  Is  the  very  Issue  Involved; 
as,  for  Instance,  the  character  of  the  employ^ 
where  the  employer  Is  sued  for  the  former's 


negligence.  Character  for  chastity  In  certain 
actions  Is  admissible.  Some  courts  have  b^d 
that  in  a  libel  suit  the  plaintiff  may  prove  his 
good  character,  and  also  In  actions  for  certain 
kinds  of  fraud;  and  there  are  otlier  exceptions 
to  the  rule  not  necessary  to  be  here  mentioned. 
Greenlcaf  states  the  rule  In  this  language:  "In 
civil  cases  such  evidence  Is  not  admitted,  unless 
the  nature  of  the  action  Involves  the  general 
character  of  the  party,  or  goes  directly  to  affect 
It."  1  Greenl.  Kv.  §  54.  But  an  action  for  as- 
sault and  battery  is  not  one  of  the  exceptions; 
and  both  Wharton  (section  47,  supra)  and 
Greenleaf  (volume  1,  §  55)  ray,  affirmatively, 
that  evidence  of  character  Is  not  admissible  In 
such  action.  The  following  are  a  few  of  the 
many  adjudicated  cases  In  wUch  It  has  been 
so  held:  Elliott  v.  Russell,  92  Ind.  526;  G«l>- 
hard  v.  Burkett,  57  Ind.  378;  Porter  v.  Seller, 
23  Pa.  St.  424;  Soule  v.  Bruce,  67  Me.  5Si; 
Givens  V.  Bradley.  3  Bibb,  192.  Secti<m  2053, 
Code  Civ.  Proc.,  Is  merely  a  concise  statemrat 
of  the  rule  as  It  Is  to  be  found  In  the  text-books 
and  judicial  decisions. 

When  appellant  was  on  the  witness  stand, 
and  after  he  had  testified  at  length  to  many 
things.  Including  conversations  with  respond- 
ent, his  counsel  said  to  him  at  a  certain  point 
In  the  examination:  "State  that  whole  conver- 
sation." And  to  this  an  objection  by  respond- 
ent was  sustained.  Appellant  contends  that 
this  ruling  was  error;  but  the  only  argument 
he  makes  on  the  point  is  founded  on  sections 
1854  and  2048,  Code  Civ.  Proc.,  which  sec- 
tions refer  entirely  to  cross-examinations,  and 
have  no  relevancy  to  this  point  The  conversa- 
tion might  have  involved  a  mass  of  matter  not 
relevant;  and  the  ruling  was  not  prejudicial, 
for,  if  appellant's  counsel  had  anything  fur- 
ther to  pime  that  was  relevant  with  respect 
to  any  declaration  of  respondent,  he  could  have 
called  the  attention  of  his  witness  to  It.  He 
continued  to  testify  to  further  occurrences  and 
conversations  between  respondent  and  himself. 

There  are  no  other  points  which  need  spe- 
cial notice.  We  do  not  think  that  the  court 
erred  in  any  ruling  upon  Instructions  aske<l  by 
the  parties,  or  In  the  Instructions  given  on  its 
own  motion.  Other  minor  points  are  of  no 
Importance.  The  judgment  la  affirmed. 

We  concur:  HENSHAW,  J.;  TEMPLE,  J. 

110  Cal.  4a 

CURTISS  V.  BACHMAN  et  aL  (No.  15,7G9.) 
(Supreme  Court  of  Oalifomla.    Dec.  14.  18K(.> 

ISJUNCTIOS— BOXD— COUSSKI.  F£BS, 

Counsel  feee  and  costs  incurre<l  upon  an 
order  to  show  cnuRe  why  a  rostrflining  order 
shonld  not  be  continued,  find  upon  a  snlmequent 
unsucceasful  motion  to  dissolve  the  injanction, 
and  for  the  preparation  and  defense  of  the  main 
action,  cannot  be  recovered  In  an  action  on  & 
bond  conditioned  to  pay  such  damafres  as  might 
be  sxistaiDed  by  reason  of  the  injuDctioB,  though 
the  action  was  eventually  dismiBsed.  UcFar- 
land,  J.,  dissenting. 
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In  bank.  Appeal  from  gaperior  coart,  city 
ULd  county  <tf  Ban  Fxandsoo;  Eugene  B.  Gar- 
ber.  Judge. 

Action  txT  Gilbert  Jj.  CurHss  against  me 
Bachman  and  others  on  a  bond.  Defcaidants 
bad  Judgmeat,  and  plaintiff  ^^wala.  Affirmed. 

Pot  opinion  in  department,  see  40  Pac  801. 

Ghaa.  F.  Hanlon,  tot  appellant.  W.  B. 
Sliatp,  for  respondfflits 

HABBISON,  J.  In  an  actkm  brongbt  In 
the  Boperlor  court  of  San  Francisco  against 
tbe  app^Uant  hy  one  Nettle  GUman,  a  prellm- 
inary  Injunction  was  Issued  by  the  court,  and 
tbe  ]»v(mdent8  berdn  were  tha  sureties  In 
an  undertaking  given  on  her  behalf  upon  the 
Isndng  of  said  injonctlim.  The  condition  of 
the  undertaUng  Is:  "In  case  said  injunction 
shall  Issue  and  ranidn  In  full  force  and  ettect, 
the  said  plaintiff  wlU  pay  to  the  said  parties 
enjoined  each  damages,  not  exceeding  the  sum 
ot  95,000,  as  snch  parties  may  by  reason  ttf 
the  said  Injnnctkm  sustain.  If  said  sapedar 
court  flnally  decide  that  the  said  plaintiff  was 
not  ^titled  thereto."  The  present  action  was 
brought  to  recorer  from  the  reepandeuts  the 
damage  sustained  by  reason  ot  the  Issoance 
of  the  said  Injunction.  Ui>on  a  fwmer  appeal 
in  this  cause  (84  Gal.  216.  24  Pac.  370),  a 
judgment  that  had  been  rendered  In  tavor  of 
the  plaintiff  was  reversed,  with  directions  to 
sustain  the  defendants'  demurrer  to  the  com- 
plaint Upon  the  going  down  of  the  remit- 
titur the  plaintiff  amended  his  complaint,  and 
the  cause  was  tried  by  tbe  court  without  a 
jury,  who  found  that  the  plaintiff  had  not  sus- 
tained ai^  damage  by  reason  of  the  Issuance 
or  continuance  of  the  injunction,  and  rendered 
judgment  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial  upon  the  ground  that 
this  finding  was  not  sustalDed  by  the  evi- 
dence, aod  upon  the  denial  of  his  motion  has 
appealed  therefrom,  and  also  from  the  judg- 
ment. 

The  action  of  Gllman  t.  Curtis  was  for  the 
purpose  of  determining  the  imnersblp  of  a 
certain  policy  of  life  Insurance,  and  was  com- 
menced March  26,  18S0.  On  the  next  day  the 
court  granted  a  restraining  order  by  which 
the  plaintiff  herein  was  enjoined  from  collect- 
ing the  money  due  upon  the  policy,  and  from 
transferring  or  delivering  the  policy  or  the 
money  due  thereon  to  any  other  person,  and 
was  directed  to  show  cause  on  a  succeeding 
day  why  the  order  shoiild  not  be  continued  in 
full  force  until  the  final  judgment  and  decree 
In  the  case.  An  undertaking  In  the  sum  of 
$500  was  executed  by  the  respondents  herein 
upon  the  issuance  of  tbe  said  restrainlag  or- 
der. On  April  IGth  this  order  to  show  cause 
came  on  for  bearing,  and  the  court  on  that 
day  ordered  that  the  said  restraining  order  t>e 
continued  In  full  force  and  effect  until  the 
termination  of  the  suit.  Subsequently  the  de- 
fendant, appellant  herein,  moved  to  dissolve 
the  injunction,  and  on  July  30th  his  motion 
was  denied.  On  the  same  day  the  court  or- 
dered that  the  plaintiff  file  a  bond  In  the  sum 


of  9SfiOO^  and  thereiap<»  the  nndertaklng  sued 
on  berdn  was  executed  by  the  sureties  to  the 
original  undertaking.  Tie  cause  was  tried 
In  April,  1881,  and  judgment  rendered  bi  favor 
of  the  plaintiff.  That  judgment  was  after^ 
wards  rerened  by  this  court  (66  Gal.  116,  4 
Fae.  109^,  and  npoa  a  new  trial  a  jndgra^ 
was  rendered  by  the  coort  dismissing  the  ac- 
tion. 

The  damages  for  which  the  plaintiff  seeks 
to  lecorer  herein,  and  of  which  he  gave  erU 
dence  at  the  triid,  consisted  of  moneys  which 
he  had  paid  to  Us  attomejs,  tbe  costs  in- 
ciured  in  tbe  action  of  GUman  t.  Curtis,  and 
tbe  loss  of  time  and  Injury  to  Us  bnstaiess  ne- 
cessitated by  the  suit  We  are  of  the  opin- 
ion, however,  that  neither  of  these  dements 
of  damage  is  wltbln  fbe  tenns  of  tbe  obUga- 
tton  ta  the  defendants,  and  that  the  plaintiff 
flUled  to  establish  any  right  ot  action  against 
them.  The  UabOiiT  (tf  the  defmdanta  la  meas- 
ured 1^  the  terms  ot  their  contract,  and  in 
the  present  action  Is  limited  to  the  damages 
that  the  plaintiff  might  sustain  "by  reason  of 
the  said  Injunction."  Wbatevw  expenses  be 
was  subjected  to  by  reason  of  the  suit,  as  dis- 
tinguished from  those  sustained  by  reason  of 
the  injunction,  are  not  damages  within  this 
contract  of  the  dtfraidants;  and,  as  It  rested 
upon  the  plaintiff  to  establisb  a  cause  of  ac- 
tion against  them,  it  was  necessary  tor  him  to 
show,  not  only  that  he  had  sustained  damage, 
but  that  the  damage  which  he  bad  sustained 
was  caused  solely  by  reason  of  the  Injunction. 

Counsel  fees  incurred  by  a  defendant  by 
reason  of  a  preliminary  injunction  are  rec- 
ognized as  a  part  of  the  damages  tos  which 
he  has  a  right  to  Indemnity,  and  are  wltbln 
the  undertaking  which  the  plaintiff  is  re- 
quired to  give  as  a  condition  of  procuring 
tbe  injunction;  but  only  such  counsel  fees  as 
may  be  incurred  after  the  injunction  has 
been  Issued,  and  prior  to  the  determination 
of  the  action,  can  be  considered  as  within 
the  rule.  If  the  defendant.  Instead  of  at- 
tempting to  remove  the  temporary  Injunction, 
seeks  rather  to  prevent  tbe  Issuance  of  a 
permanent  Injunction,  or  directs  hie  efforts 
to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  thus  Incurred  Is  an 
incident  of  tbe  suit,  and  is  not  recoverable 
as  damages  sustained  by  reason  of  the  in- 
junction. "The  allowance  of  counsel  fees 
in  suits  on  Injunction  bonds  Is  exertional, 
and  should  not  be  carried  beyond  the  point 
to  which  former  decisions  have  taken  It." 
iUtcheU  V.  Hawley,  79  CaL  301,  21  Pac.  Sa3; 
Ban  Diego  Water  Co.  v.  Pacific  Coast  Steam- 
ship Co.,  101  Cal.  216,  35  Pac.  051.  Counsel 
fees  rendered  In  resisting  a  motion  for  a  pre- 
liminary injunction  are  not  witliiu  tbe  terms 
of  the  underiakin^;,  since  they  are  not  ex- 
penses made  necessary  "by  reason  (rf  the  In- 
Jimction"  (Sweet  v.  Mowry,  71  Hun,  ;!S1, 
25  N.  Y.  Supp.  32;  Whiteside  v.  Noyac  Cot- 
tage Association,  S4  Hun,  B55,  32  N.  Y.  Supp. 
724),  but  are  expenses  incurred  in  the  action 
as  much  as  are  counsel  fees  rendered  in  at* 
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tempting  to  prevent  the  Issuance  of  a  per- 
manent Injuuctlon  {Thurston  v.  HaBkell,  81 
Me.  303,  IT  Atl.  73);  and  an  unsuccessful 
motion  to  dissolve  on  Injunction  does  not  au- 
thorize a  recovery  for  the  expense  of  coun- 
sel fees  in  making  tbe  motion  (Langdon  v. 
Gray,  22  Hun,  511;  Randall  v.  Carpenter, 
88  N.  y.  21)3).  An  exception  to  this  rule  is 
recofrnized  when  the  court  itself  suspenda  Its 
decision  upon  the  motion  until  the  hearing  of 
the  cause.  Andrews  v.  Woolen  Co.,  50  N.  Y. 
282. 

The  counsel  fees  of  which  evidence  was 
oCfeved  at  the  trial  herein,  other  than  those 
rendered  In  preparation  for  the  trial  or  in 
defense  of  the  action,  were  those  rendered 
for  the  plaintiff  upon  the  order  to  show  cause 
why  the  restraining  order  should  not  be  con- 
tinued until  the  termination  of  the  suit,  and 
those  rendered  upon  a  subsequent  unsuccess- 
ful motion  on  his  part  to  dissolve  the  injunc- 
tion. It  is  well  settled  that  the  services  of 
counsel  rendered  In  the  trial  of  the  cause 
are  not  a  portion  of  the  damage  sustained 
by  reason  of  the  Injunction.  Bustamente  v. 
Stewart,  55  Cai.  115.  When  the  plaintltT  at 
the  commencement  of  the  action  applied  for 
the  Injunction,  the  court  deemed  it  proper 
that  the  defendant  should  be  heard  before 
granting  the  writ,  and  made  an  order  to  that 
effect.  Upon  this  appilcatlOTi  the  Judge  was 
authorized  to  restrain  the  defendant  "In  the 
meantime."  Code  Civ.  Proc.  §  530.  The  pro- 
vision in  the  order  restraining  the  defendant 
"until  tbe  further  order  of  the  court"  had  no 
other  meaning  than  "In  tbe  meantime,"  or 
until  the  decision  upon  tbe  order  to  show 
cause.  Sweet  v.  Mowry,  supra.  When  this 
order  to  show  cause  was  made  upon  tbe  de- 
fendant, it  was  at  bis  option  to  appear  upon 
the  day  fixed  for  the  hearing  and  resist  the 
motion  at  that  time,  or  to  allow  an  Injunc- 
tion pendente  lite  to  be  granted,  and  seek 
at  tbe  trial  to  defeat  a  recovery  by  the  plain- 
tiff, and  prevent  a  permanent  Injunction. 
The  ser\'icc8  of  coimsel  that  were  employed 
by  him  to  resist  the  motion  were  rendered  by 
virtue  of  the  order  to  show  cause  why  the  in- 
junction should  not  be  granted,  and  not  by 
reason  of  the  Injxmction.  Sweet  v.  Mowry, 
supra.  The  restraining  order  made  at  ihe 
commencement  of  the  action  would  expire 
hy  its  owu  terms  at  the  hearing  of  this  mo- 
tion, and.  although  It  was  then  continued  un- 
til the  termination  of  the  suit,  the  order  bo 
continuing  it  was  In  fact  a  new  and  dis- 
tinct restraint,  and  Itself  constituted  tbe  pre- 
liminary injunction  asked  by  the  plaintifC 
(San  Diego  Water  Co.  v.  Pacific  Coast  Steam- 
ship Co.,  supra),  and  for  which  the  undertak- 
ing sued  on  was  given. 

It  is  not  shown  by  the  record  upon  W'hat 
grounds  the  subsequent  motion  to  dissolve  the 
injunction  was  made,  or  was  denied  by  the 
court;  but  as  the  preliminary  iDjunction  was 
granted  upon  Dotice  to  the  defendant,  and 


after  hearing  thereoD,  the  proper  course  for 
the  defendant  to  take  was  to  appeal  from  the 
order  (Mining  Co.  v.  Parker,  16  Cal.  83),  and 
the  court  In  alt  prohabiUty  denied  tbe  motion 
upon  tbe  ground  that  tbe  defendant  was  not 
authorized  to  make  It.  "Costs  and  counsel 
fees  on  a  successful  motion  to  dissolve  an  in- 
junction are  considered  the  natural  conse- 
quences of  Its  existence,  and  are  properly 
damages;  but  there  is  no  reason  why  the  par- 
ty obtaining  the  injunction  should  pay  the 
expenses  of  ill-directed  experiments  to  get 
rid  of  it  To  allow  such  a  charge  would  be 
a  premium  for  the  employment  of  unskillful 
counsel."  Chllds  v.  Lyons.  3  Rob.  (N.  Y.) 
704.  Especially  Is  this  rule  applicable  If  the 
services  were  rendered  upon  a  motion  unau- 
thorized either  in  practice  or  by  statute.  It 
does  not  follow  that,  because  the  plaintiff 
failed  to  sustain  his  action  at  the  trial,  the 
preliminary  Injunction  was  not  proper^  Is- 
sued. It  Is  one  of  tbe  provisional  remedies 
authorized  by  the  Code  of  CMl  Procedure, 
and  the  right  of  a  party  to  such  remedy  Is 
the  same  as  Is  the  right  to  a  permanent  in- 
junction; but,  if  be  is  to  be  mulcted  in  dam- 
ages for  every  unsuccessful  attempt  to  se- 
cure Its  dissolution,  the  privilege  would  be  a 
barren  one.  If  the  plaintiff  obtains  an  in- 
junction ex  parte,  and  before  the  hearing  of 
tbe  cause  the  defendant  can  secure  its  disso- 
lution, either  by  reason  of  a  defect  In  the 
original  application,  or  upon  a  counter  show- 
ing on  his  part,  he  thereby  obtains  a  decision 
of  the  court  that  the  plaintiff  was  not  entitled 
to  this  provisional  remedy,  even  as  a  matter 
of  discretion  {see  Hicks  v.  Michael,  15  CaL 
107);  but  if,  Instead  of  seeking  such  de- 
cision of  the  court,  he  prefers  to  defeat  tbe 
plaintiff  in  the  action,  he  waives  his  right 
to  recover  from  the  sureties  any  damages 
that  he  may  sustain  hy  reason  of  Its  is- 
suance. 

It  docs  not  appear  that  any  portion  of  the 
expenses  cctitnined  in  the  cost  bills  offered 
in  evidence  was  Incurred  except  upon  the 
trial  of  tbe  action;  and  the  costs  Incurred 
upon  the  appeal  and  suhsequent  to  the  ren- 
dition of  the  judgment  in  the  superior  court 
are  not  within  the  terms  of  the  imdertaking, 
Lambert  v.  Haskell,  SO  Cal.  611,  22  Pac.  327. 
The  loss  of  time  and  injury  to  the  business  of 
tbe  appellant  were  clearly  outside  of  the  im- 
dertaking of  the  sureties. 

Certain  exceptions  to  rulings  excluding  evi- 
dence were  taken  by  tbe  appellant,  but.  as 
the  evidence  offered  related  only  to  such  dam- 
ages as  were  not  recoverable  from  the  re- 
spondents, the  exclusion  was  proper.  The 
Judgment  and  order  are  affirmed. 

We  concur:  BEATTY,  C.J.;  GAROUTTE, 
J.;  VAN  FLEET,  J.;  HENSHAW,  J.; 
TEMPLE,  J. 

I  dissent:  McFABLAND,  J. 
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WBSTEBN  GBANITB  &  MARBLB  CO.  T. 
SOUa    (So.  16,002.) 

(Supreme  Coort  of  CaliforuSa.    Dec.  14,  1896.) 

pRIKCirAL  AlTD  AGBFT— F0WBR8. 

Defendant  matructed  her  agent  to  hare 
A  copins  constructed  around  a  lot  in  a  cemetery 
similar  to  one  constructed  around  another  lot. 
The  agent  drew  speeificationB  for  such  coping, 
Trhloh  called  for  a  different  stone  than  that  used 
on  the  other  coping,  to  get  bids  for  the  work. 
Defendant  subsequently  told  the  agent  to  nro< 
ceed  with  it  as  he  would  do  for  himself.  Held, 
that  the  agent  had  authority  to  authorize  the 
contractor  to  construct  the  coping  of  the  same 
hind  of  stone  used  In  the  other  coping,  instead 
«f  that  called  for  by  the  speciflcatlona. 

Department  2.  Appeal  from  atiperlOT 
court,  SaDta  Clam  county;  John  Reynolds, 
Judge. 

Action  by  the  Weatem  Graulte  &  Marble 
Company  against  M.  F.  Souc.  There  was  a 
lodgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Bntl  &  Cleary  (A.  W.  Crandall,  of  coun- 
sel), for  appellant  D.  W.  Burchard,  for  xe* 
spondait. 

HcFABLAND,  J.  This  Is  an  action  to  re- 
cover ¥470,  the  alleged  price  agreed  to  be 
paid  by  defendant  to  platntifr  fm*  the  ctm- 
struction  by  the  latter  of  a  granlt«  coping 
around  the  burial  tot  of  the  former.  The 
jury  rendered  a  verdict  In  favor  of  plaintiff 
for  said  amount  of  money,  for  which  Judg- 
ment was  entered.  Defendant  appeals, 

We  do  not  think  it  necessary  to  notice  sep- 
arately the  various  rulings  and  instructionfl 
of  the  court,  fM-  the  errors  assigned  all  turn 
upon  one  proposition  of  appellant,  which 
cannot  be  maintained,  namely,  that  the 
scope  of  tbe  agency  of  the  app^lant's  agent, 
Lenzen,  extended  only  to  the  drawing  of 
plans  and  speclflcations  for  the  e(q;)lng,  mak- 
ing a  contract  in  accordance  therewith,  and 
seeing  that  such  contract  was  complied 
with.  The  evidence  shows  that  there  was 
coping  in  the  cemetery  aivund  a  lot  of  one 
Cooney  which  pleased  the  appellant,  and 
that  &be  authorized  Jjenzen  to  have  one  con- 
structed around  her  lot  similar  to  and  of  the 
same  quality  of  material  as  the  Cooney  cop- 
ing. In  order  to  get  bids  for  the  work,  Len- 
xen  prepared  "a  sketch"  of  some  "kind  of 
speclflcations."  upon  which  the  contractors 
Md.  The  resimndent  was  the  lowest  Udder, 
for  $470,  of  which  bid  appellant  was  in- 
formed, and  with  irtUch  she  was  satisfied. 
That  was  In  May,  and  she  said  that  she  was 
not  In  a  hurry  to  have  the  work  done;  but 
two  or  three  months  afterwards  she  told 
him  to  have  the  work  done,  saying  to  him: 
"Ton  go  on  and  do  as  you  would  for  your- 
sdf."  The  woric  was  done,  and  the  coping 
was  like  the  Cooney  coping,  and  of  the  same 
quality  of  material;  and  she  saw  It  just  be- 
fore It  was  completed,  and  expressed  hmelf 
Mtlsfled.  Her  subsequent  refusal  to  pay  for 
It  aeems  to  hare  been  the  result  of  a  sugges* 


tlon  of  a  discharged  employ^  of  respondent; 
and  tbe  only  objection  then  made  to  the  suf- 
flciency  of  the  work  that  needs  notice  was 
that  tbe  rock  used  was  not  what  Is  called 
"Penryn  granite."  When  L^zen  drew  up 
his  sketch  of  specifications  for  the  conven- 
ience of  bidders,  he  erroneously  supposed 
that  Fenryn  granite  had  been  used  in  the 
Cooney  coping,  and  he  therefore  put  "Pen- 
ryn" into  that  sketch.  The  contract  with 
the  respondent  was  a  verbal  contract,  by 
which  respondent  was  to  "duplicate  the 
Cooney  Job."  The  Cooney  coping  was  made 
of  rock  called  "Loomis  granite";  and  re- 
spondent informed  Ivenzen  that  be  would 
use  the  Loomla  rock,  and  Lenzen  agreed  to 
It  The  evidence  shows  tliat  there  is  no  spe- 
cial difference  between  the  Penryn  and  tbe 
Loomis  granite,  both  being  on  the  same 
ledge.  Moreover,  the  appellant,  as  her  own 
witness  testifies,  was  told  that  the  stone 
used  in  her  coping  was  not  Penryn  before  it 
was  set  up.  At  all  events,  even  assuming 
that  the  sketch  of  specifications  and  the  bid 
thereon  were  a  contract,  and  that  the  use  of 
the  rock  called  "Loomis"  was  not  a  compli- 
ance with  It,  we  are  satisfied,  from  the  evi- 
dence, that  Lenzen  had  full  authority  from 
appellant  to  moke  or  change  any  contract 
provided  he  kept  in  view  the  construction  of 
a  coping  similar  to  and  of  the  same  quality 
of  material  as  the  said  Cooney  coping.  The 
Judgmwt  and  order  denying  a  motion  for  a 
new  trial  are  affirmed. 

We  concur:  HENSBAW,J.;  TEMPLE.  J.' 


lis  Cal.  616 

SYMONS  et  al.  v.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.    (No.  15,968.)  i 

(Supreme  Court  of  California.   Dec  17,  1886.) 

MuNioiPAi,  CoRpoMATtn:;!!— Vacatino  Stbkbts— 
Pboceedisos  op  Board  op  Bi;pERVi80Ht 
—Kbvibw  by  Court. 

1.  Act  March  6.  18S0  (St.  1S89,  p.  70),  con- 
fers on  the  board  of  suiicrvisors  of  the  city  and 
county  of  San  Francisco  iwwer  to  optm  and 
close  atropts  "whenever  the  public  convenience 
or  inttTf'Rt  may  require."  lield,  that  the  de- 
termination by  such  ttoard  whether  tbe  public 
iutereHt  or  convenience  may  require  certain 
streets  to  bo  ojiened  or  closed  cannot  be  review- 
ed by  the  oourts. 

2.  Laiuiowners  cannot  maintain  an  action 
to  review  the  action  of  the  board  of  suiiervisors 
of  a  city  and  county  in  vnctiting  cprtnin  stroots, 
none  of  ivbit'h  are  adjacent  to  any  of  the  peti- 
tioners' lands,  where  the^  do  not  show  that  they 
have  sustained  any  injury  special  to  them- 
selves, or  which  Is  different,  except  In  defrree, 
from  that  sustained  by  otber  owners  ci  land 
in  the  vicinity  ot  such  streets. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  D.  3.  Mur^ 
phy,  Judge. 

Action  by  one  Symons  and  others  against 
the  city  and  county  of  San  Francisco  and 
the  board  of  supervisors  of  such  city  and 
county  to  review  the  proceedings  of  such 
board,  and  declaring  certain  streets  vacated 

iBehearlng  granted. 
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and  closed.  From  a  judgment  fOr  defend- 
ants,  plaintiffs  appeaL  Affirmed. 

J.  C.  Bates,  for  appellants.  H.  T.  Ores- 
well,  for  respondents. 

HARRISON,  J.  The  board  of  superrlBors 
of  the  city  and  county  of  San  Francisco,  pur- 
porting to  act  under  the  authority  conferred 
by  the  act  of  March  6,  1889  (St  1889,  p.  70), 
passed  an  order  December  28, 1882,  by  which 
fmtain  streets  lying  between  Channel  and 
Fourth  streets  on  the  north,  and  Mariposa 
street  on  the  south,  were  "declared  to  be 
closed  up  and  vacated."  In  April,  1894,  tiie 
plaintiffs  herein  filed  a  petition  In  the  supe- 
rior court  of  San  Francisco,  making  the  city 
and  county  and  Its  board  of  superviBors  re- 
spondents therein,  praying  that  the  proceed- 
ings of  the  board  of  superrisors  be  review- 
ed, and  that  the  order  aforesaid  be  annnUedt 
upon  the  ground  that  said  order  was  without 
and  in  excess  of  the  Jurisdiction  of  said  body 
to  pass.  The  respondents  filed  a  demurrer 
to  the  petition,  which  was  sustained,  and 
from  the  Judgment  entered  thereon  the  plaio- 
tlffs  have  appealed. 

In  supp(H*t  of  their  right  to  ask  the  court 
to  review  the  action  of  the  board  of  super- 
visors, the  plaintiffs  allege  In  their  petition 
that  they  are  the  owners  of  seven  distinct 
parcels  of  land  In  San  Francisco  (designat- 
ing them  by  boundaries),  upon  which  they 
have  paid  taxes,  and  that,  as  such  taxpayers, 
they  "have  a  right  to  use  in  common  all  the 
public  streets  in  that  vlchilty  In  said  city 
and  county";  and  that  by  the  passing  of  the 
aforesaid  order  "there  Is  forever  closed  up 
from  public  use  one  of  the  main  streets  and 
means  of  convenient  approach  from  the  cen- 
tral part  of  tiie  city  to  the  Potrero,  where 
your  petitioners'  said  lands  are  situate,  with 
various  other  streets  and  avenues  heretofore 
opened  and  duly  dedicated  to  public  use, 
and  named  and  laid  down  on  various  official 
maps  of  said  city  and  county  as  public 
streets."  It  does  not  appear  from  the  com- 
plaint that  any  of  the  streets  Included  in  the 
order  have  been  in  t&ct  closed  to  travel,  or 
that  there  Is  any  obstruction  to  as  free  use 
as  was  had  prlcnr  to  the  passage  of  the  or- 
der; the  only  averment  In  this  respect  be- 
ing that  the  superrlsors  In  form  passed  aa 
order  "whereby  there  Is  forever  closed  up 
from  public  use  one  of  the  main  streets."  If 
It  be  assumed,  however,  that  the  streets  are 
closed,  we  are  of  the  opinion  that  the  aver- 
ments of  the  petition  do  not  show  that  the 
plaintiffs  have  such  an  Interest  In  the  mat- 
ter complained  of  as  to  entitle  them  to  be 
heard  in  a  proceeding  of  this  nature.  None 
of  the  streets  which  are  Included  in  the  order 
are  adjacent  to  any  of  the  lands  of  the  peti- 
tioners. Six  of  the  parcels  of  land  which 
they  have  set  out  In  their  petition  as  the 
basis  of  their  right  to  be  heard  abut  upon 
Pennsylvania  street,  and  the  other  upon  Io- 
wa street   The  order  does  not  purport  to 


affect  Prainsylvania  street,  and  that  portion 
of  Iowa  street  included  In  the  orda  is  more 
than  two  blocks  distant  from  the  land  of  the 
plaintiff  fronting  on  that  street  The  plain* 
tiffs  do  not  show  that  they  have  sustained 
any  injury  special  to  themselves,  or  which 
Is  different,  except  In  degree,  from  that  sfis- 
tained  by  other  owners  of  land  In  the  vicini- 
ty of  the  streets  Included  in  the  order.  It 
does  not  appear  that  by  the  closing  of  these 
streets  they  are  deprived  of  access  to  their 
lands,  and  the  avts^-ment  in  this  respect  that 
"one  of  the  main  streets  and  means  of  cod< 
venlent  approach  from  the  central  part  of 
the  city  to  the  Potroo"  Is  dosed  by  reason 
of  the  ovAer,  Implies  that  there  are  other 
means  of  convenient  approach  to  their  lands; 
and,  although  they  also  aver  that  the  effect 
of  the  order  Is  to  dose  "various  other  streets 
and  avenues  heretofore  cqpened  and  duly  dedi- 
cated to  public  use,"  they  do  not  claim  that 
any  of  these  streets  are  evea  servicoible  to 
them  in  approaching  their  lands.  Owners 
of  lands  who  are  only  remotely  affected  1^ 
the  proceedtaig,  and  who  sustain  no  special 
Injury  different  frcnn  that  sustained  by  oth- 
ers in  that  vicinity,  are  not  authorized  to  call 
upon  the  officers  of  the  city  to  Justify  their 
acts,  or  to  Invoke  the  Judgment  of  the 
court  upon  the  legality  of  the  steps  tak- 
en by  the  municiinllty  In  passing  the  or^ 
der.  WhethOT  the  order  will  have  the  effect 
to  diminish  the  value  of  the  plaintiffs'  land, 
or  to  cause  them  damage,  is  not  a  ground  for 
annulling  the  act  of  the  board  of  superviaors, 
and  cannot  be  considered  In  this  proceeding. 
If  the  board  of  supervisors  had  the  authority 
to  pass  the  order,  and  the  plaintiffs  have  sus- 
tained any  legal  damage  by  reason  thereof, 
they  must  seek  relief  in  a  direct  proceeding 
therefor.  Neither  Is  It  competent  for  the 
plaintiffs  in  this  proceeding  to  review  the 
decision  of  the  board  of  supervisors  that  the 
public  interest  and  convenience  require  that 
the  streets  be  closed.  Tbe  legislature  has, 
by  the  statute  referred  to,  conferred  upon 
that  body  the  power  to  open  and  close 
Streets,  "whenever  the  public  interest  or  con- 
venience may  require,"  and  the  determina- 
tion of  this  question  by  that  body  Is  not  open 
for  review  by  the  courts.  The  Judgment  Is 
affirmed. 

We  concur:   GABOUTTB,  J.;  VAN  FLEET, 


110  CaL  » 

BAILET  V.  MARKET  STREET  CABUfi  BY. 

<:0.    (No.  16,004.)i 
(Supreme  Court  of  California.    Dec.  10,  1806.) 
Street-Railway  Accident  —  Nroi.iobncb— 005- 

TKtBDTOKT  NeOLIOBXCE — EviDBKCB. 

1.  Where  plaintlflE  was  standing  between 
street-railway  tiacks.  awaiting  an  approaching 
car,  and,  without  lookins,  stepped  bacKward  up- 
on the  other  track,  within  10  or  15  feet  of  a 
car  going  in  thb  impolite  direction,  ahe  was 
guiUf  of  contributoiT  negUgenoe^  as  a  aaatter 
of  law* 

1  Rehearing  denied. 
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2.  Plaintiff  baving  been  guilty  of  contrib- 
utory negligeoce  by  Btcpping  upon  a  atreet-car 
track,  dpfendant's  Berrants  were  not  guilty  of 
surh  willful  noglif^ence  as  entitled  plaintiff  to 
recover  notwithstanding  her  own  contributory 
iii'^lif^enee,  wlieie  an  attempt  was  made  in 
Ko.)d  faith  to  stop  the  car,  and  the  car  was 
Htopped  within  one  foot  of  the  point  of  colli- 
sion with  plaintifE. 

Commiasloners*  dedalon.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Sarah  A.  ^Iley  against  the  Mar- 
ket Street  Cable  Railway  Company  for  pei^ 
sonal  Injuriea.  From  an  order  granting  a 
new  trial,  defendant  appeals.  Reversed. 

Frank  Shay  and  Geo.  W.  Baker,  for  appel- 
lant.   O.  M.  Jennings,  for  respondent. 

SEARLS,  O.  This  is  an  appeal  by  the  de- 
fendant from  an  order  of  the  court  granting 
a  new  trial.  The  action  Is  brought  to  re- 
cover damages  for  personal  Injuries  received 
by  plaintiff  by  coming  In  contact  with  a 
moving  cable  car  upon  the  Market  street 
cable  road  of  the  defendant  At  the  trial 
In  the  court  below  the  court  granted  a  non- 
suit upon  motion  of  the  defendant,  and  the 
pn^rlety  of  this  action  was  tlic  question  In- 
volved In  the  motion  for  a  new  trial. 

The  plaintiff,  a  woman  at  the  age  of  66 
years,  in  the  possession  of  all  her  natural  fac- 
ulUes,  but  apparently  unfamiliar  with  cable 
cars,  being  at  the  Russ  House,  In  San  Fran- 
cisco, was  Invited  on  the  afternoon  of  July 
19,  1892,  by  her  friend  Dr.  George  L.  Fitch, 
to  take  a  ride  upon  the  Castro  street  cars. 
Pursuant  to  this  Invitation  the  plaintiff.  In 
company  with  the  doctor,  proceeded  to  Mar- 
ket street,  up  the  northerly  side  of  that  street, 
to  or  near  a  crossing  whicb  cn^ses  the  street 
at  right  angles  from  the  northerly  entrance 
of  the  Palace  Hotel.  Plaintiff  desired  to  ride 
upon  the  outside.  A  west-bound  Castro 
street  cable  car  of  defendant  was  approach- 
ing, and  as  the  scats  thereof  on  the  northerly 
side  seemed  occupied,  while  the  front  seat 
on  the  southerly  side  was  vacant,  they  cross- 
ed over  the  north  track,  upon  which  their 
rar  was  approaching,  and  stood  In  the  space 
between  the  two  tracks,  to  do  which  there 
was  sufficient  room.  Plaintiff's  escort  faced 
the  east,  and  signaled  the  Castro  street  car 
to  stop,  which  It  did.  Plaintiff,  in  the  mean- 
time, intent  upon  the  approaching  west-bound 
car,  Allied  to  see  an  east-bound  car  upon  the 
other  or  southern  track,  and  nnconsclously, 
and  without  looking,  stepped  back  upon  that 
track,  and  was  struck  by  an  east-bound  street 
cable  car,  knocked  down,  and  severely  in- 
jured. 

That  plaintiff  was  guilty  of  negligence  In 
stepping  backward  upon  the  track  without 
noticing  an  approaching  car  upon  that  track, 
some  10  feet  distant,  and  In  plain  view,  must, 
we  think,  be  conceded.  Whether  It  was  such 
contributory  negligence  as  In  law  will  pre- 
clude a  recovery,  and  whether  it  warranted 
a  nonsuit,  we  will  consider  later.  The  ques- 


tion arises,  was  the  defendant  guilty  of  such 
negligence,  through  the  failure  of  Its  serv- 
ants to  stop  the  car  which  produced  the  in- 
Jury,  as  to  render  It  liable;  or,  rather,  was 
the  evidence  of  defemlaut's  negligence  sueU 
that  the  question  ought  to  liave  been  submit- 
ted to  the  Jury  for  its  determination?  When 
plaintiff  stepped  upon  the  track  of  the  ap- 
proaching car,  and  stood  with  her  back  to  it, 
as  the  evidence  shows  her  to  have  done,  and 
apparently  unconscioiia  of  danger,  and  the 
servants  of  defendant  In  charge  of  such  car 
saw  hor,  and  became  aware  of  her  danger, 
as  is  shown  to  hare  been  the  case  by  their 
warning  cries  to  her,  it  became  and  was  their 
duty  to  exercise  all  reasonable  care  to  pro- 
tect her  from  Injury.  Defendant's  cars  on 
the  Market  street  system  are  provided  with 
two  brakes,— one  a  wooden  shoe,  which  is 
pressed  upon  the  track  by  a  foot  lever,  and 
the  other  is  operated  by  a  hand  lever,  and 
acts  upon  the  wheels  of  the  car.  H.  Stew- 
art, a  witness  for  plaintiff,  was  gripman  up- 
on the  west-bound  Castro  car,  upon  which 
plaintiff  was  about  to  take  passage.  His  op- 
portunl^  for  observation  seems  to  have  been 
good.  He  saw  plaintiff  step  upon  the  soutb 
track,  and  Judged  the  east-bound  car  was 
from  10  to  15  feet  away,  and  not  running  at 
over  half  speed,— "not  that,  I  think;  about 
one-qiiarter,  I  should  think."  In  answer  to 
a  question  by  the  court,  he  said:  "I  cannot 
measure  exactly  how  far  the  front  of  the 
dummy  was  from  plaintiff  when  she  stepped 
upaa  the  track.  I  Judge  about  ten  feet,  may- 
be. I  cannot  say  exactly."  ^e  maximum 
speed  of  the  Market  street  cable  cars  la  eight 
miles  an  hour.  Hence,  If  the  car  was  mov- 
ing at  half  speed,  it  moved  four  miles  per 
hour,  and,  If  at  one-quarter  speed,  at  the 
rate  of  two  miles  per  hour.  The  grip  and 
brakes  of  the  car  doing  the  Injury  were  man- 
aged by  a  "student";  that  Is.  by  a  man  who 
was,  and  for  eight  days  had  been,  learning 
the  business.  Behind  him  stood  his  Instruct- 
or, an  experienced  grlpman,  who  directed 
and  aided  him  when  deemed  necessary.  The 
brakes  were  applied  and  the  car  was  stopped 
Just  as  it  struck  the  plaintiff.  "It  did  not 
run  much  over  a  foot  after  it  struck  her." 
This  witness  was  of  opinion  that  at  that 
point,  and  at  the  given  rate  of  speed  of  the 
car,  15  feet  was  as  short  a  distance  as  a  car 
could  be  reasonably  stopped  in.  He  added: 
'•They  did  stop  this  car,  at  the  ^>eed  at  which 
It  was  going,  within  one  or  two  feet  after 
it  struck  plaintiff.  I  don't  know  whether 
they  could  have  stopped  it  within  that  space 
Just  before  it  struck  her  or  not,  If  they  had 
time,  and  knew  that  she  would  step  back- 
ward on  the  track.  I  suppose  they  could." 
Another  witness  for  plaintiff,  O^mas  Moran, 
a  grlpman  of  nine  years*  experience,  seven 
years  of  which  was  spent  on  the  Market 
street  system,  thought  that  a  car  going  east 
at  full  speed  in  front  of  the  Palace  Hotel, 
under  fitvorable  circumstances,  could  be  stop- 
ped In  4  or  5  feet,  and.  when  at  half  speed. 
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u  about  3  feet.  Still  another  -witness,  a 
grlpman  formerly  employed  on  Market  street, 
testified  that  on  a  dry  track,  and  car  In  per- 
fect order,  he  had  stopped  a  car  going  east 
In  front  of  the  Palace  Hotel  in  6  feet;  at 
other  times  It  takes  10  to  15  feet,  depending 
upon  the  track.  This  was  when  running  at 
full  speed.  At  half  speed,  could  stop  In  6 
feet  He  thought  It  would  take  a  second 
or  more  to  let  the  grip  off  and  put  on  the 
brake.  The  foregoing  is  believed  to  contain 
a  fair  statement  of  the  substance  of  the  evi- 
dence upon  the  points  of  negligence.  The 
experts  speak  either  from  memory  or  from 
their  Judgment,  and  do  not  profess  to  be 
mathematically  correct.  That  they  are  not 
precisely  correct  Is  apparent  when  we  re- 
alize that  a  ear,  in  running  8  miles  to  the 
hour,  covers  11^1/25  feet  per  second,  and,  If 
it  takes  one  second  to  throw  off  the  grip  and 
apply  the  brakes,  that  distance  must  be  trav- 
eraed  before  they  act  In  checking  the  momen- 
tum of  the  car.  The  fact  probably  Is  that  a 
prudent  grlpman,  upon  seeing,  say,  a  vehicle 
upon  his  track,  while  he  expects  it  to  leave 
his  course,  yet  handles  his  brakes,  as  a  mat- 
ter of  precaution,  and  almost  Imperceptibly 
loosens  his  grip  and  slows  down.  If  the  ob- 
struction does  not  vacate  the  track,  forewarn- 
ed and  forearmed,  he  stops  In  a  brief  space, 
while,  If  the  same  obstacle  had  unexpectedly 
dropped  upon  the  track  a  car's  length  away, 
a  collision  would  have  been  probable.  The 
record  shows  that  in  granting  a  nonsuit  the 
court  gave  the  following  reasons  for  Its  ac- 
tion: "Coucodliig  that  the  grlpman  might 
liave  stopped  the  car  In  six  feet,  that  the 
plaintiff  was  standing  only  ten  or  fifteen  feet 
away,  and  that  he  was  only  going  two  miles 
an  hour;  assuming  all  that,  still  the  plaintiff 
did  not  exercise  ordinary  care  to  prevent  it. 
Therefore  the  motion  for  nonsuit  is  granted." 
The  solution  of  two  questions  is  essential  to 
a  decision  of  the  case:  (1)  Was  the  plaintiff 
guilty  of  such  contributory  negligence  as  in 
law  will  defeat  her  recovery?  (2)  If  the  first 
question  be  answered  in  the  affirmative,  then 
was  the  defendant  guilty  of  such  willful  and 
wanton  negligence  as  entitled  her  to  recover 
notwithstanding  her  own  contributory  negli- 
gence. 

Market  street  is  an  open  public  street  of 
the  city  and  comity  of  San  Francisco,  over 
which  vehicles  of  great  variety,  and  pedes- 
trians, are  accustomed  to  pass  and  repass  in 
great  numbers  and  at  all  times;  and  the 
vicinity  of  the  Palace  Hotel  is  one  of  its  most 
frequented  portions.  In  the  earlier  cases 
touching  the  relative  rights  of  street  cars, 
private  vehicles,  and  foot  passengers  upon 
the  public  streets,  a  great  diversity  of  opin- 
ion was  expressed.  Sometimes  it  was  held 
that  upon  that  portion  of  the  streets  covered 
by  the  tracks  their  rights  were  equal,  and 
that  drivers  of  ordinary  vehicles  might  with 
impunity,  and  from  mere  convenience,  drive 
across  and  along  the  track  at  any  rate  of 
speed  they  choae,  while  In  other  cases  it  was 


held  that  the  right  of  way  of  the  street  car 
was  practically  excluslTe,  and  that  any  use 
of  the  tracks,  not  actually  necessary  or  for 
the  purpose  of  a  crossing,  was  a  trespass,  and, 
In  case  of  a  collision,  was  such  negligence  on 
the  part  of  a  private  driver  as  would  absolve 
the  street-car  company  from  liability  for  the 
consequences  of  a  resulting  accident,  unless 
It  was  attributable  to  malice  or  sheer  reck- 
lessness. Out  of  this  medley  of  decisions  the 
courts,  profiting  by  time  and  experience,  and 
In  some  instances  aided  by  legislation,  have 
gradually  evolved  the  theory:  <1)  Tliat  the 
street  car  has,  and  from  the  necessities  of  the 
case  must  have,  a  right  of  way  upon  that  por- 
tion of  the  street  upon  which  alone  it  can 
travel,  and  which  It  cannot  leave,  paramount 
to  that  of  persons  and  ordinary  vehicles,  (2| 
That  this  superior  right  is  not  exclusive,  and 
does  not  prevent  others  from  driving  or  pass- 
ing across  or  along  Its  tracks  at  any  place  or 
time,  when  by  so  doing  it  will  not  materially 
interfere  with  the  progress  of  Its  cars.  In 
other  words,  the  better  right  is  not  an  ex- 
clusive right,  and  can  only  be  enforced 
against  those  who  needlessly  impose  obstacles 
to  its  free  and  unrestricted  exercise.  Shea 
V.  Railroad  Co.,  44  Cal.  414;  Railway  Co.  v. 
Ingraham,  131  lU.  659,  2o  X.  E.  350:  liend 
V.  Railway  Co.,  8  HI.  App.  517;  Booth,  St 
Ry.  Law,  S  303,  and  cases  there  cited.  In  the 
case  of  ordinary  steam  railroads,  the  cois- 
panios  are  usually  the  exclusive  owners  of 
their  rights  of  way,  and  have,  except  at 
crossings,  the  exclusive  right  to  the  use  of 
tbeir  tracks  at  all  times  and  places.  He  who 
without  permission,  express  or  Implied,  in- 
trudes thereon,  Is  a  trespasser,  to  whom  they 
owe  no  duty  beyond  refraining  from  doing 
htm  a  willful  injury.  Not  so  with  the  citizen 
who  enters  upon  the  track  of  a  sti-eet  railway. 
These  last  are  used  In  common  by  their  cars 
and  the  traveling  public.  The  mere  fact  that 
an  individual  is  upon  a  street-car  track  in  the 
heart  of  a  city,  where  men  are  wont  to  come 
and  go,  in  Itself,  and  divested  of  ali  other  cir- 
cumstances, raises  no  presumption  of  law, 
and  Is  not  even  evidence  of  negligence.  It 
is  the  time,  place,  and  surrounding  circuD):. 
stances  which  afford  the  evidence  of  negU- 
gence  in  the  case  of  footmen  upon  the  track. 
The  common  use  is  necessary  In  cities.  True, 
the  railway  companies  have  certiin  superior 
rights.  Their  cars  have  the  right  of  way,  and 
it  Is  the  duty  of  the  citizen,  whether  ou  foot 
or  In  vehicles,  to  give  unobstructed  passage 
to  the  cars.  This  results  from  two  reasons: 
(1)  That  the  car  cannot  turn  out  or  leave  the 
track,  while  the  vehicle  or  passenger  can.  i2) 
These  companies  are  chartered,  uomlnally  at 
least,  for  the  convenience  of  the  public  Their 
duties  to  that  public  require  them  to  move 
with  regularity  and  with  all  reasonable  ce- 
lerity. Manifestly,  this  cannot  be  accom- 
plished If  they  must  pause  or  give  way  ta 
every  foot  passenger  or  vehicle  whose  con- 
venience or  pleasure  may  prompt  an  obstruc- 
tion of  the  way.   The  latter  can  cross  and 
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pass  elsewhere.  The  former  cannot  The  du- 
ties of  the  car  companies  and  of  the  public 
are  each  enhanced  by  the  peculiar  conditions. 
The  former  must  see  to  It  that  their  serv- 
ants are  on  the  alert,  not  only  at  street 
crossings,  but  everywhere  upon  the  tracks, 
to  see  that  citizens  are  not  run  down  and 
Injured.  The  cttlaen.  If  upon  the  track, 
must  leave  It  when  the  car  approaches.  If 
about  to  cress  It,  he  must  use  his  senses 
of  sight  and  hearing  before  stepping  on  the 
track,  to  ascertain  whether  a  car  Is  ap- 
proaching, and,  in  the  absence  of  some  well- 
known  custom  or  regulation  at  crossings 
which  renders  such  a  precaution  on  his  part 
unnecessary,  he  is  guilty  of  negligence  If 
he  fails  to  look  before  he  passes  upon  the 
track;  and  If  all  the  facta  plainly  and  In- 
evitably point  to  such  negligence,  leaving 
no  room  for  argument  or  doubt,  It  Is  negli- 
gence In  law.  The  plaintiff  was  standing 
between  the  tracks,  with  ample  space  to 
Insure  her  safety.  With  an  approaching 
car  upon  the  other  track.  In  plain  view,  but 
10  to  15  feet  away,  and  without,  so  far  as 
appears,  any  circumstances  of  excitement 
to  render  her  unjudglng,  and  without  look- 
ing, as  It  was  her  duty  to  do,  she  stepped 
In  front  of  the  approaching  car,  and  was  In- 
jured. This  was  contributory  negligence. 
If  It  was  not  negligence  In  law,  we  can  con- 
ceive no  case  that  Is,  short  of  a  willful  i>er- 
formance  of  the  same  or  a  similar  act  Dav- 
enport v.  Railroad  Co.,  100  N.  Y.  032,  3  N. 
E.  305;  Kelly  v.  Hendrle.  20  Mich.  255; 
Scott  r.  Ralh-oad  Co.,  59  Hun,  456,  13  X.  Y. 
Supp.  344;  Harnett  v.  Railroad,  49  N.  Y. 
Super.  Ct.  185;  Fenton  v.  Railroad  Co.,  12G 
N.  Y.  625,  20  N.  E.  907;  Buzby  v.  Traction 
Co.,  120  Pa.  St  550,  17  Atl.  895.  Booth  on 
Street-Railway  Law,  after  discussing  the 
doctrine  and  the  cases  touching  the  duty  of 
persons  to  look  before  passing  upon  or  over 
the  tracks  of  street  railways,  at  section  315, 
uses  the  following  language:  "Although  the 
law  on  this  polut  awaits  further  elucidation 
and  development  by  the  courts,  the  deci- 
sions thus  far  rendered,  both  In  the  United 
States  and  Canada,  tend  to  eatabllsh  the 
rule,  at  least  with  reference  to  electric  and 
cable  railways,  that  the  failure  to  look  or 
listen  before  attempting  to  cross,  where 
such  precautious  would  prevent  collision,  Is 
in  law  such  negligence  as  will  defeat  a  re- 
covery in  an  action  for  damages  by  the  per- 
son so  Injured."  That  the  negligence  of 
plalutIS  directly  contributed  to,  and  was 
the  proximate  cause  of,  her  lnjur7,  Is  too 
plain  to  call  for  discussion. 

Upon  the  proposition  as  to  the  defend- 
ant's having  been  guilty  of  willful  negli- 
gence, it  Is  only  necessary  to  say  that  the 
evidence  shows  that  the  servants  of  defend- 
ant tried  In  good  faith  to  stop  the  car,  and 
did  stop  It  within  one  foot  of  the  point  of 
collision  with  plaintiff.  We  are  of  opinion 
the  motion  for  a  nonsuit  was  properly  grant- 
edf  and  as  tbe  question  presented  was  one 


of  law,  and  not  one  In  which  the  court  be- 
low was  clothed  with  a  discretion  which  we 
are  called  upon  to  treat  with  latitude,  we 
think  the  order  granting  a  new  trial  was 
erroneous.  It  is  said  that  the  motltm  for  a 
new  trial  was  granted  upon  the  authority  of 
Bsrey  v.  Southern  Pac.  Co.,  103  Oal.  541,  37 
Pac.  500,  and  Cross  v.  Railway  Co.,  102  Cal. 
313,  30  Pac.  673,— ca^es  which  were  reported 
subsequently  to  the  nonsuit  herein.  We  fall 
to  recognize  In  those  cases  any  conflict  with 
the  theory  upon  which  the  nonsuit  was 
granted.  In  Esrey  v.  Southern  Pac.  Co.  the 
plaintiff  was  clearly  guilty  of  contributory 
negligence.  In  placing  herself  In  a  dangerous 
position  between  the  track  of  defendant  and 
a  platform  five  feet  high.  With  full  knowl- 
edge of  her  perilous  situation,  defendant's 
train  was  backed  down  In  part  past  her,  an 
additional  and  wider  car  attached,  and  the 
train  signaled  to  go  forward,  which  It  did, 
crushing  her  against  the  platform;  and 
when,  thus  crushed,  she  had  fallen  to  the 
ground,  the  servant  of  defendant  again  sig- 
naled the  train  to  go  ahead.  All  the  cir- 
cumstances showed  such  wanton  reckless- 
ness on  the  part  of  defendant's  servants, 
such  an  utter  disregard  of  the  safety  and 
life  of  the  plaintiff,  as  to  constitute  will- 
ful and  wanton  injury,  which  entitled  a 
party  Injured  to  recover  notwithstanding  his 
own  previous  contributory  negligence.  Cross 
T.  Railway  Co.,  102  Cat  313,  36  Pac.  673, 
was  on  action  to  recover  damages  against  a 
street-railway  company.  It  appeared  that 
plaintiff,  a  teamster,  was  engaged  In  hauling 
a  heavy  load  of  lumber  down  a  steep  grade 
on  California  street  and  had  secured  his 
wheel  with  a  lock  chain,  which  broke;  and, 
without  fixing  It  plaintiff  drove  on  zigzag- 
ging dow^n  the  hill,  walking  beside  the  wa- 
gon, when  defendant's  car  came  dowp  the 
hill,  struck  the  hind  wheel  of  plaintiff's 
wagon,  swuDg  It  around,  and  squeezed  plain- 
tiff between  his  wagon  and  the  dummy,  to 
his  Injury.  It  was  Insisted  by  appellant  that 
plaintiff  was  guilty  of  contributory  n^Il- 
geuce,  and  that  a  nonsuit  should  have  been 
granted  In  the  court  below,  (I)  In  continu- 
ing down  the  steep  grade  with  a  heavy  load 
after  his  lock  chain  broke;  and  (2)  that 
plaintiff  had  placed  himself  upon  defendant's 
car  track  w^lthout  first  looking  to  see  If  a  car 
was  coming  upon  him.  This  court  held  that 
the  nonsuit  was  properly  denied,  and,  among 
other  things,  said,  "It  cannot  be  said  It  was 
negligence  in  law  to  attempt  to  descend  the 
hill  without  a  lock  chain."  The  propriety  of 
this  conclusion  becomes  apparent  when  we 
reflect  that  It  depended  upon  the  strength 
of  the  team,  the  weight  of  the  load,  and  the 
angle  of  the  grade,— factors  upon  which  no 
court  could  base  a  conclusion  of  law,  but 
which  presented  a  compound  question  of 
law  and  fact,  to  be  presented  to  the  jury  un- 
der proper  Instructions.  This,  again,  was 
supplemented  with  evidence  that  the  team 
could  and  did  safely  convey  the  load  down 
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tbe  hUl,  after  the  cf^islon,  without  a  lock 
chain.  It  further  appeared  that  plaintiff 
could  see  the  track  of  defendant  tar  100  feet, 
and  it  was  unobstracted,  etc.  The  case  Is 
not  analogous  to  the  one  at  bar.  See  Beach, 
Gontrib.  ^>g.  I  4%  where,  after  discussing 
the  rule  requiring  one  who  crosses  a  railroad 
track  to  be  on  his  guard,  etc.,  it  is  said: 
"But,  as  the  law  now  stands,  the  standard 
is  fixed.  One  must  look  up  and  down  the 
track.  Anything  short  of  tliat  is  negli- 
gence." Hager  t.  Southern  Pac.  Co.,  98  Cal. 
SIO,  S3  Pac.  119.  We  recommend  that  the 
order  granting  a  new  trial  be  reTcrsed,  and 
that  the  court  below  be  directed  to  enter 
Judgment  In  favor  of  defendant  upon  the  or- 
der granting  a  nonsuit 

W©  concur:  HAYNES,  Cj  BRETT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  granting  a 
new  trial  is  reversed,  and  the  court  below 
directed  to  enter  Judgment  In  favor  of  de- 
fendant upon  the  order  granting  a  nonsuit 


no  caL  m 

GILETTI  V.  SARACCO.  (No.  15.950.) 
(Supreme  Court  of  California.  Dec.  13,  1895.) 
Trial — Findinqb  of  Coukt— Necesbitt  for. 
A  failure  to  find  on  some  isBue  a  finding 
on  which  would  invalidate  a  judgment  fally 
supported  bj  the  finding  made,  is  not  ground 
for  reversa],  unless  it  is  ehorni  tliat  evidence 
was  submitted  in  relation  to  such  issue. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Trout,  Judga 

Action  by  Secondo  Gllettl  against  Carlo 
Saracco.  There  was  a  Judgment  tor  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Henry  E.  Hlghton,  for  appellant  Francis 
A.  Hoaal,  for  respondent 

McFARLAND,  J.  This  Is  an  appeal  by  de- 
fendant upon  the  Judgment  roll  alone  irom 
a  Judgment  in  favor  of  plaintiff.  The  action 
was  upon  three  certain  written  obligations 
in  the  nature  of  promissory  notes  for  the  pay- 
ment of  money,  made  by  appellant  to  re- 
spondent payatJe  to  the  latter  on  demand, 
and  delivered  to  him  by  appellant  In  the 
answer  the  execution  by  appellant  of  the  said 
obligations  Is  not  denied,  but  It  Is  averred 
that  as  to  one  of  the  obligations  appellant  was, 
by  agreement,  not  to  be  obliged  to  pay  the 
same  until  he  "should  be  able  to  pay  the 
aame,"  and  that  it  Is  not  due,  although  he 
does  not  deny  that  he  Is  able  to  pay  it 
As  to  another  of  the  obligations,  it  is  aver* 
red  that  leQrandwt  could  have  recovered  the 
amount  of  it  from  one  Vandagna,  who  signed 
it  Jointly  with  appellant  but  tliat  respondent 
never  demanded  payment  of  said  Vandagna; 
tliat  an)eUant  baa  no  knowledge  of  said  obli- 
gation; "and  that  If  defendant's  name  Is 
signed  to  said  note,  he  never  received  any 


consideration  therefor,  and  denies  the  same, 
or  any  part  thereof."  As  to  the  third  obUga- 
tiou  it  Is  averred  that  It  "was  given  with  the 
underatandlng  that  Giovanni  Vandagna  was 
the  person  who  Imd  to  pay  said  note,"  that 
be  was  able  to  pay  it  and  that  respondent 
had  not  drauanded  payment  of  said  Vandag- 
na. There  is  also  a  general  denial  that  the 
obligations  were  due  or  payable  from  appel- 
lant to  respondent  And  the  only  point  made 
for  a  reversal  is  that  the  court  did  not  find 
upon  these  averments  in  the  answer.  The 
court  found  that  each  of  these  obligations- 
called  by  court  and  counsel  "promissory 
notes"— was  executed  by  appellant  to  re- 
spondent and  delivered  to  him  on  the  re- 
spective days  alleged  in  the  complaint;  that 
tbey  were  executed  In  consideration  of  a  cer^ 
tain  named  sum  of  money,  United  States  gold 
coin,  "loaned  by  plaintiff  to  defendant  at 
the  respective  dates  thereof;  and  "that  no 
part  of  the  principal  or  interest  due  on  salil 
promissory  notes  has  ever  be«i  paid,  but  that 
the  whole  thereof  remains  now  due,  owing 
and  unpaid."  Assuming  that  these  matters 
set  up  In  the  answer  constitute  a  defense  at 
all,  then.  If  they  were  not  affirmative  matttf, 
but  merely  denials,  as  counsel  for  appellant 
seems  to  regard  them  in  his  final  Inlef,  th^ 
are  fully  covered  by  the  findings.  But  uadsr 
any  view  of  their  character,  as  appeiliant  In- 
troduced no  evidence  to  Biq)port  thezn,  and 
as  the  findings  are  snfilclent  to  atq;>port  tbe 
Judgmwt,  no  finding  in  relation  to  them  was 
necessary;  for  "a  failure  to  find  upon  some 
issue,  a  finding  upon  which  would  merely 
have  the  effect  of  Invalidating  a  Judgment 
fully  supported  by  the  findings  made,  will  not 
be  held  ground  tor  reversal,  unless  tt  ts  shown 
by  statement  or  bill  of  exceptions  that  tM- 
dence  was  submitted  in  relation  to  such  is- 
sue." Hlmmebnan  v.  Henry,  84  Gal.  101,  2S 
Pac.  1098.   The  Judgment  is  affirmed. 

We  concur:  UENSHAW,  J.;  TEMPLE.  J. 


t]o  cm.  »s 

CAVALLABO  v.  TEXAS  &  P.  RY.  CO. 
(No.  15.992.) 

(Supreme  Court  of  California.   Dec.  10,  1895.) 

CaBRIERS — MlBDELIVBRT  OV  FREIGHT  —  IiIABlLITT 

OP  CoxxEcTiso  Lines  —  Notice  To  Cok- 

SIGSEE— FoiiEIOS  StATCTES. 

1.  Where  goods  consigned  on  commission 
are  received  by  a  railroad  company  to  be  oii^ 
ried  beyond  its  own  route,  under  an  agreement 
between  the  connecting  companies  by  which 
each  oompaiiy  is  entitled  to  a  projportion  of  ttie 
freight,  the  company  which  carries  the  goods 
to  their  destination  ia  liable  to  the  consignor  for 
a  delivery  to  a  person  not  authorized  to  reoelre 
them. 

2.  Civ.  Code.  §  2320.  provides  that  a  ear- 
ner  may  reduct  his  liability  to  that  of  a  ware- 
houseman as  to  troods  wliieh  have  arrived  at 
tiie  ijlace  of  consignment  by  triving  notice  to  tbe 
consignee  of  the  arrival.  Held,  that  a  notice 
served  at  the  building  in  which  the  conatgsee 
does  buslnesa,  on  a  person  other  than  the  con- 
■iguee,  does  not  affect  the  carriw's  liabiUty, 
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though  the  person  who  received  the  notice  rep- 
resented thnt  be  was  the  consignee. 

3.  It  will  be  i>reiuiued  that  the  stfttutes  of 
nnother  state  are  the  same  as  those  of  the  for- 
mer state. 

4.  An  exception  to  "each,  every,  and  all  the 
inatructions  given  by  the  court  o£  Its  own  mo- 
tion" is  not  sufficiently  specific  to  warrant  the 
review  of  such  instructions. 

6.  Under  St.  1877-78,  p.  049,  providing  that 
an  indorsemeat  of  a  negotiable  warehouse  re- 
ceipt operates  as  a  transfer  of  the  property  rep- 
resented thereby,  a  carrier  whose  liability  has 
been  reduced  to  thatof  awarehouseman,  whode- 
livera  goods  to  a  person  other  than  the  consignee 
on  an  unindorsed  bill  of  lading,  is  liable  for  the 
value  of  the  goods. 

Commlsflloners'  decision.  Department  2. 
Api)eal  from  auperlor  court,  Santa  Clara 
county;  W.  Q.  Lorlgan,  Judge. 

Action  by  L.  S.  CavaUaro  against  the  Tex- 
as &  PaclOc  Railway  Company  for  damages 
for  failure  to  deliver  goods  to  the  consignee. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

H.  v.  Morehouse,  for  appellant  W.  P. 
Veuve,  for  respondent. 

SEARL3,  G.  This  l8  an  appeal  from  a 
final  Judgment  in  favor  of  plaintiff  for  91,- 
25o.96  and  costs,  and  from  an  order  denying 
a  motion  of  defendant  for  a  new  trial  De- 
fendant Is  a  railroad  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  United  States,  and  Is  a  common  car- 
rier of  freight  and  passengers  from  £1  Paso, 
in  the  state  of  Texas,  by  the  way  of  Ft. 
Worth,  to  Now  Orleans,  in  the  state  of  Louis- 
iana. PlalntifF  is  a  citizen  and  resident  of 
the  state  of  California.  On  the  24tb  day  of 
October,  1804,  the  plaintlfC  shipped  from  Oak- 
land, Cal.,  40  barrels  of  white  wine,  by  the 
Atlantic  &  Pacific  llailroad  Company,  and 
on  the  25th  day  of  October  he  shipped  from 
San  JmG,  Cal.,  by  the  same  company,  41 
barrels  of  red  wine,  all  consigned  to  "V.  Lo 
Secco,  New  Orleans,  La.,"  for  which  two 
shipments  plaintiff  received  from  the  said 
Atlantic  &  Pacific  Railroad  Company  sepa- 
rate duplicate  bills  of  lading,  in  the  usual 
form.  One  set  of  those  duplicate  bills  of  lad- 
ing was  forwarded  by  the  plaintiff  per  reg- 
istered letters  addressed,  "V.Lo  Secco,  20  Hos- 
pital Street,  New  Orleans";  and  United 
States  registered  return  receipts  were  In  due 
time  returned  to  him  at  San  Jos€,  Cal.,  sign- 
ed, "V.  Lo  Secco,  J.  Lo  Secco."  The  goods 
were  forwarded,  under  some  regulations 
among  the  several  companies,  over  the  South- 
em  Pacific  Coast  line,  to  Mojave;  Atlantic  & 
Paclflc,  to  Albuquerque;  thence,  by  Atchi- 
son, Topeka  &  Santa  F6,  to  Parcel;  by  Gulf, 
Colorado  &  Santa  F6,  to  Ft  Worth;  and 
thence,  by  the  Texas  &  Pacific,  the  defendant 
herein,  to  New  Orleans,  La,  There  was  evi- 
dence touching  the  proportion  of  freight  re- 
ceived by  each  of  these  connecting  compa- 
nies, and  as  to  their  traffic  association.  The 
goods  were  received  by  the  defendant  at  Ft. 
Worth,  and  sliipped  thence  to  New  Orleans, 
•wbera  tlie  freight  was  collected  by  said  de- 


fendant and  the  ^x>ds  delivered.  There  Is 
no  dispute  as  to  these  facts,  and  the  crucial 
question  is,  were  they  delivered  to  the  con- 
signee, and,  if  not  was  the  defendant  guilty 
of  such  negligence  as  renders  It  liable  la 
damages  for  the  value  of  the  property? 

There  was  testimony  tending  to  establish 
the  following  facts:  V.  Lo  Secco,  the  con- 
signee, was,  and  for  many  years  had  been,  a 
commission  mercliant  in  New  Orleans,  whose 
principal  business  was  receiving  consign- 
ments of  oranges  and  other  fruit,  which  he 
sold  on  commission,  and  usually  at  public 
auction.  He  owned  the  premises  at  29  Hos- 
pital street  and  had  his  office  In  the  rear  of 
the  building.  The  front  part  of  the  building 
was  occupied  by  D.  Lo  Secco,  a  nephew  of  V. 
Lo  Secco,  as  a  grocery  and  saloon.  V.  Lo 
Secco  was  a  man  of  wealth  and  reputation, 
say,  60  years  of  age,  6  feet  high,  weighing 
from  200  to  250  pounds,  with  gray  hair.  D. 
Lo  Secco  was  a  rather  small  man;  say, 
25  to  30  years  of  age,  with  black  hair,  etc 
V.  Lo  Secco  could  not  write,  and  never  order- 
ed the  wine  or  had  any  communication  with 
plaintiff;  but  the  latter  knew  the  former  by 
reputation,  and  shipped  the  goods  to  him,  to 
be  sold  on  commission  for  account  of  plaUi- 
tiCF.  One  consignment  reached  New  Orleans 
November  9,  18!>2,  and  was  delivered  Novem- 
ber 25,  1892.  The  other  arrived  November 
4, 1892,  and  was  delivered  December  6,  1892. 
When  the  first  consignment  reached  its  des- 
tination, defendant  sent  Its  messenger  to  29 
Hospital  street  to  notify  the  consignee;  and. 
In  answer  to  Interrogatories,  a  man  whom  the 
messenger  describes,  and  who  was  doubtless 
D.  Lo  Secco,  professed  to  be  such  consignee, 
and,  in  the  name  of  V.  Lo  Secco,  signed  an 
acknowledgment  of  notice  of  the  arrival  of 
the  consignment  The  same  thing  was  re- 
peated tu  the  same  manner  upon  the  arrival 
of  the  second  consignment  A  man  answer- 
ing to  the  description  of  D.  Lo  Secco,  and  not 
answering  to  the  description  of  V.  Lo  Seoco, 
called  at  the  office  of  defendant  with  one 
of  the  bills  of  lading  November  25th,  claim- 
ed to  be  the  consignee,  paid  the  freight  re- 
ceipted for  the  goods  In  the  name  of  V. 
Lo  Secco,  and  took  them  away.  The  same 
thing  was  repeated  with  the  other  consign- 
ment December  6th,  except  that  the  bill  of 
lading  was  not  presented  to  defendant  There 
was  evidence  that  the  signature  "V.  Lo  Sec- 
co" was  In  the  handwriting  of  D.  Lo  Secco.  D, 
Lo  Secco  disappeared  from  New  Orleans 
soon  after  this  transaction,  and  has  never 
returned.  The  consignee,  V.  Lo  Secco,  knew 
nothing  whatever  of  the  shipments  to  him; 
never  received  the  bills  of  lading,  or  any 
notice  of  the  shipment;  and  appears  to  have 
had  no  knowledge  whatever  of  the  transac- 
tion imtil  after  the  goods  disappeared.  The 
witnesses  for  the  defense  spoke  of  knowing 
one  V.  Lo  Secco  In  connection  with  the  ship- 
ment and  delivery  of  the  wine,  but  in  every 
Instance  in  describing  him  they  gave  a  de- 
scriptloii  of  D.  Lo  Secco,  and  not  one  apply- 
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Ing  to  V.  Lo  Sfcco.  The  evidence  Is  clearly 
to  the  effect  lliat  D.  IjO  Secco  personated  the 
conslgnoe  of  the  goods,  V.  Lo  Secco;  receiv- 
ed, receipted  for,  and  paid  the  freight  there- 
on; and  then  disappeai-ed.  The  evidence  was 
amply  sufflcleat  <hi  the  head  indicated  to 
A\-arrant  the  Jury  In  finding  a  verdict  in  tor 
vor  of  plaintiff. 

A  number  of  contentions  of  appellant, 
without  taking  them  up  seriatim,  may  be 
answered  In  this  wise:  It  is  established  law 
of  England:  (1)  That,  when  the  carrier  ac- 
cepts for  carriage  goods  directed  to  a  des- 
tination beyond  Its  own  route,  it  assumes 
by  the  very  act  of  acceptance,  in  the  absence 
of  any  express  contract  on  the  subject,  the 
ol>ligation  to  transiwrt  them  to  the  place  to 
which  they  may  be  directed.  This  was  first 
decided  In  what  is  known  as  the  "Mus- 
champ  Case"  (Muschamp  v.  Railway  Co., 
8  Mees.  &  W.  421),  and  has  been  ever  since 
steadily  adhered  to.  (2)  As  an  apparent 
corollary  of  the  first  proposition,  the  English 
courts  have  also  held  that  In  all  cases  In- 
cluded therein  the  first  carrier  becomes  ex- 
clusively responsible  for  the  carriage  and 
safety  of  the  goods  to  their  destination,  and, 
no  matter  by  whom  injured  or  lost,  the  first 
carrier  alone  can  be  sued  by  the  aggrieved 
party,  and  any  attempt  to  hold  the  subse* 
quent  or  connecting  carrier  liable  must,  not- 
withstanding the  loss  may  have  occurred 
through  Its  negligence,  fail  for  want  of  priv- 
ity of  contract  between  such  carrier  and 
the  injured  party.   Hutch.  Carr.  {$  146,  147. 

Upon  the  first  of  the  foregoing  proposi- 
tions the  American  courts  are  divided.  The 
majority  of  them,  however,  hold  against  the 
English  doctrine,  as  unjust  to  the  carrier, 
and  as  unnecessary  upon  grounds  of  public 
policy,  and  assert  the  true  rule  to  be  that  in 
the  absence  of  any  contract,  except  sucb  as 
Is  Implied  from  the  acceptance  of  the  goods 
for  carriage,  the  obligation  of  the  carrier  ex- 
tends only  to  the  end  of  his  route,  and  a 
proper  delivery  there  to  the  next  succeeding 
carrier  to  further  or  complete  the  carriage; 
and,  in  order  to  be  bound  further,  a  positive 
agreement,  either  express  or  implied,  Is  nec- 
essary. And  this  is  called  the  "American 
rule."  Hutch.  Carr.  S  149,  and  cases  cited. 
Upon  the  second  proposition  the  courts  of 
the  United  States,  both  federal  and  state, 
are  believed  to  be,  with  a  single  exception, 
a  unit  in  holding  that,  either  with  or  with- 
out a  contract  under  which  the  first  carrier 
becomes  liable  for  loss  or  injury  to  goods 
until  they  reach  their  destination,  the  own- 
er may  seek  redress  from  any  intermediate 
carrier  who  is  in  fault.  The  exception  al- 
luded to  is  the  state  of  Georgia,  and  In  that 
state  the  English  rule  is  now  mainly  abro- 
gated by  statute.  The  theory  upon  which 
the  connecting  carrier  is  held  liable  for  his 
own  default  or  misfeasance  to  the  owner 
is  based  upon  the  ground  that  the  receiving 
carrier  is  the  agent  of  the  owner  to  forward 
and  deliver  to  tlie  next  succeeding  or  con- 


necting carrier,  who.  In  turn,  becomes  the 
agent  of  the  princii)al,  and  not  the  subagent 
of  the  first  agent,  and  hence  liable.  What- 
ever may  be  the  basis  of  the  doctrine,  it  is 
one  of  well-nigh  universal  application  Id  this 
country;  and  as  is  said  by  Hutchinson,  at 
section  150:  "The  rule  which  allows  the 
action  against  the  carrier  In  fault,  as  well 
as  against  the  one  who  Is  primarily  responsi- 
ble, certainly  commends  itself  uiwn  grounds 
of  both  justice  and  convenience,  and,  with 
the  above  exception  (Georgia],  is  the  uni- 
versal law  of  this  country." 

The  complaint  in  this  case  avers,  among 
other  things,  the  delivery  of  the  property 
to  defendant  as  such  common  carrier,  and 
Its  receipt  upon  the  agreement  aforesaid 
(that  is  to  say,  to  carry  the  same  to  New 
Orleans,  and  there  deliver  it  to  V.  Lo  Secco), 
and  Its  misdelivery,  whereby  It  was  lost  to 
plaintiff.  If  the  defendant,  as  a  common 
carrier,  received  property  consigned  to  a 
'  person  In  Xew  Orleans  to  be  carried  over  its 
road  terminating  in  that  city,  it  became  lia- 
ble to  the  owner  for  negligence  or  misfeas- 
ance In  doing  so,  under  its  common-law  lia- 
bility, whether  there  was  on  express  con- 
tract or  only  such  agreement  as  the  law  im- 
plies. In  Church  v.  Railroad  Go.  (Okl.)  29 
Fac.  S30,  relied  upon  by  appellant,  there 
was  no  allegation  in  the  complaint  that  the 
goods  were  ever  delivered  to  or  received  by 
the  defendant  The  last  duty  required  of 
the  common  carrier  Is  that  of  delivery.  This 
is  a  duty  imposed  upon  him  by  law.  As 
soon  as  he  accepts  the  goods,  and  whether 
so  expressed  or  not.  It  becomes  a  part  of 
I  his  contract  He  must  not  only  dellTer 
I  goods  Intrusted  to  him  to  carry,  but  becomes 
I  also  responsible  for  their  proper  delirery. 
I  Hutch.  Carr.  §  338.  The  same  author,  at 
section  344,  says:  "No  circumstances  of 
fraud,  imposition,  or  mistake  will  excuse  the 
common  carrier  from  responsibility  for  a  de- 
livery to  the  wrong  person.  The  law  exacts 
of  him  absolute  certainty  that  the  persoa 
to  whom  the  delivery  is  made  is  the  party 
i  rightfully  entitled  to  the  goods,  and  puts 
i  upon  him  the  entire  risk  of  mistakes  in  this 
reai>ect,  no  matter  from  what  cause  occa- 
sioned, however  Justifiable  the  delivery  may 
seem  to  have  been,  or  however  satisfactory 
the  circumstances  or  proof  of  identity  may 
have  beai  to  his  mlud;  and  no  excuse  lias 
ever  been  allowed  for  a  delivery  to  a  person 
for  whom  the  goods  were  not  directed  or 
consigned.  •  *  •  If,  however,  the  deliv- 
ery be  made  to  the  wrong  person,  whether 
by  an  Innocent  mistake,  or  through  fraud 
practiced  upon  the  carrier,  such  wrongful 
delivery  will  be  a  conversion."  Adanu 
Blaukenstein,  2  Cal.  413. 

The  contention  of  appellant  that  Its  Hal^l- 
ity  as  a  common  carrier  had  ceased  before 
j  the  delivery,  and  that  it  became  and  was  at 
I  the  date  of  such  delivery  only  liable  as  a 
j  warehouseman,  cannot  t>e  maintained.  Un- 
j  der  section  2120  of  our  Civil  Code,  a  com- 
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mon  carrier  may  reduce  his  llabtHty  to  tliat 
of  a  warehouseman,  as  to  goods  which  hare 
arrived  at  the  place  of  consignmeat,  by  glv- 
Inff  notice  to  the  consignee  of  the  arrival; 
and,  If  the  place  of  residence  or  business  of 
such  consignee  is  not  known,  the  notice  may 
be  given  by  letter  dropped  In  the  nearest 
poBtofflce.  Appellant  sought  to  serve  notice 
in  the  present  cose  upon  the  consignee  In  per- 
son; but  by  mistake,  and  through  the  fraud 
of  D.  Lo  Secco.  the  notice  was  served  upon 
him,  and  not  upon  V.  Lo  Secco,  the  con- 
signee. This  was  no  notice  to  the  consignee, 
and  did  not  have  the  efEect  of  changing  the 
liability  of  the  carrier  to  that  of  a  warebouae- 
man.  Wilson  t.  Railroad  Co.,  9i  Cal.  166,  29 
Pac.  801. 

If  it  be  claimed  that  the  determination  in 
this  case  turns  upon  the  law  of  the  state  of 
Louisiana,  and  not  upon  that  of  California, 
the  answer  must  be:  <1)  In  the  absence  of 
proof  to  the  contrary,  the  laws  of  another 
state  will  be  presumed  to  be  the  same  as 
our  own,  and  this  presumption  extends  to 
statutory  as  well  as  to  tlie  common  law. 
Hickman  v.  Alpaugh,  21  Cal.  225;  Sbumway 
v.  Leakey,  67  Cal.  4C0,  8  Pac.  12;  Marsters  v. 
Lash,  61  Cal.  024;  Mortimer  v.  Marder,  93 
Cal.  172,  28  Pac.  814.  (2)  The  rule  requiring 
notice  to  be  given  Is  but  a  declaration  of  the 
law  as  it  existed  prior  to  the  statute  In  a 
majority  of  the  states  and  in  England.  Wil- 
son V.  Railroad  Co.,  supra;  Hutch.  Carr.  S§ 
373,  374,  and  notes.  This  Is  not  a  case  of 
the  dellveiT  of  goods  at  the  residence  or  place 
of  business  of  the  consignee.  The  freight 
was  consigned  to  V.  Lo  Secco,  New  Orleans, 
La.,  and  tience  the  station  or  depot  of  the 
defendant  was  the  place  of  delivery;  and  the 
fact  that  D.  Lo  Secco,  to  whom  the  goods 
were  delivered,  had  procured  and  presented 
a  duplicate  of  tlie  bill  of  lading  to  defenflant, 
which  was  not  asslffned  or  Indorsed  by  either 
the  consignor  or  consignee,  was  no  excuse  or 
JuatlflcatioD  to  defendant  for  delivering  the 
goods  to  him  without  furtlier  identification. 
"A  carrier  is  exonerated  from  liability  for 
freight  by  delivery  thereof.  In  good  faith,  to 
any  holder  of  a  bill  of  lading  therefor,  prop- 
erly Indorsed,  or  made  in  favor  of  the  bear- 
er." Olv.  Code,  5  2181.  This  section  of  the 
Code  has  no  application  to  the  case  in  hand, 
because  the  bill  of  lading  was  not  made  to 
bearer,  and  was  not  Indorsed  by  the  recip- 
ient to  wliom  It  was  Issued.  Numerous  ques- 
tions arise,  and  some  of  them  difficult  ones, 
In  relation  to  assignments,  mortgages,  hy- 
pothecation, etc.,  of  bills  of  lading.  None  of 
these  questions  are  involved  here,  as  there  Is 
no  evidence  in  the  record  upon  which  to 
predicate  them,  except  the  mere  fact  that  D, 
Lo  Secco  possessed  and  presented  the  defend- 
ant an  unindorsed  bill  of  lading,  which  did 
not  and  could  not,  under  our  law,  give  him 
any  title  to  the  freight  therein  described. 
Civ.  Code,  §  2127. 

nie  uncoutrndlctcd  evidence  of  the  witness- 
ea  Leland  and  Sterne,  supplemented  by  the 
Cal.Rep.  41-«  P.— 38 


deposition  of  Toomey  and  by  the  bHte  of  lad* 
ing  Introduced  by  consent,  and  the  \ray  bilLSt 
was  sufficient  to  authorize  the  Jury  to  con- 
clude that  the  through  bills  of  lading  were 
authorized  by  the  defendant 

The  court,  upon  its  own  motion,  instructed 
the  jury  at  considerable  length.  The  only  ob- 
jection or  exception  to  tlie  instructlous  thus 
given  is  as  follows:  Counsel  for  defendant 
said:  "We  desire,  if  your  hoiu>r  please,  to 
save  an  exception  to  each,  every,  and  all  of 
the  instructions  given  by  the  court  of  its  own 
motion."  It  is  objected  on  the  part  of  re- 
spondent that  this  exception  Is  not  sufficient- 
ly specific  to  warrant  this  court  In  scrutiniz- 
ing the  instructions  given  by  the  court  upon 
Its  own  motion.  The  current  of  authority 
seems  to  render  It  Imperative  that  we  sus- 
tain the  objection  of  respondent,  and  decline 
to  examine  and  pass  upon  the  legality  of  the 
court's  Instructions.  The  theory  of  the  rul- 
ings is  that  exceptions  to  the  charge  of  a 
court  to  the  Jury  ought  to  point  out  specifical- 
ly the  portions  excepted  to,  and  be  made  at 
the  time  of  trial,  In  order  that  the  judge  may 
have  an  opportunity,  i>efore  the  jury  retires, 
to  correct  any  error  he  may  have  Inadvert- 
ently fallen  into  In  drawing  up  the  charge  in 
the  hurry  and  perplexities  of  the  trial.  Hicks 
V.  Coleman,  25  Cal.  122;  SlU  v.  Reese,  47  CaL 
294;  Rider  v.  Edgar,  54  CaL  127;  Shea  v. 
Railroad  Co.,  44  Cal.  414;  Brown  v.  Kentfleld, 
50  Cal.  129;  Robinson  v.  Railroad  Co.,  48 
Cal.  409;  Sukeforth  v.  Lord,  87  Cal.  309,  25 
Pac.  497.  The  doctrine  of  these  cases  and 
of  others  ct  like  Import  lias  established  a. 
rule  of  practice  In  this  state  from  which  we 
do  not  feel  at  liberty  to  depart.  This  rule, 
of  course,  has  no  application  to  the  special 
instructions  asked  by  the  parties,  and  given 
or  refused  by  the  court,  concerning  which  a 
general  «u»ption  has  always  been  held  aufft' 
clent. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  the  instructions  asked  on  be- 
Iialf  of  the  defendant,  numbered  from  1  to 
7,  both  Inclusive. 

The  first  of  these  instructions  involved  the 
proposition  that  If  the  two  shipments  of  wine 
reached  New  Orleans  on  the  Dth  and  loth 
days  of  November,  1892,  respectively,  and 
were  not  called  for  or  demanded  until  the 
21st  day  of  November  and  6th  day  of  De- 
cember, respectively,  then  the  defendant's 
liability,  if  any,  was  not  that  of  a  commou 
carrier,  but  that  of  a  warehouseman,  and 
that  plaintiff  could  not  recover.  The  answer 
to  this  propositi<Mi  is  twofold:  (1)  The  evi- 
dence showed  clearly  that  V.  Lo  Secco,  the 
consignee,  had  no  notice  whatever,  either  in 
fact  or  such  as  Is  provided  by  statute,  of  the 
arrlva)  of  the  goods,  and,  until  notice  there- 
of, defendant  held  the  same  as  a  commou  car- 
rier, and  subject  to  Its  liability  as  such.  {'2) 
Even  as  a  warehouseman,  defendant  was  not 
authorized  to  deliver  the  goods  to  a  stranger 
who  presented  a  bill  of  lading  not  indorsed, 
and  who  was  not  identified  In  any  way  aa 
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the  consignee,  or  as  having  any  right  to  the 
bill  of  lading,  or  the  goods  of  which  it  was  a 
symbol.  W'arebouse  receipts  are  negotiable 
unless  they  have  the  word  "uonnegottable" 
printed  In  red  Ink  across  their  face,  and, 
when  negotiable,  an  indorsement  of  the  re- 
ceipt operates  as  a  valid  transfer  of  the  prop- 
erty represented  by  such  receipt.  St.  1877- 
78,  p.  949.  A  transfer  of  a  warebouse  receipt 
in  good  faith,  etc.,  passes  the  title  to  the 
goods  covered  by  the  receipt  Davis  v.  Rus- 
sell, 52  Cal.  611.  There  is  no  dlfTereDce  be- 
tween a  warehouse  receipt  and  a  bill  of  lad- 
ing In  this  respect  Id.;  Bishop  v.  Fulkerth, 
68  Cal.  607,  10  Pac.  122;  Civ.  Code,  §§  2127- 
2131. 

The  second  Instruction  Is  to  the  effect  that 
the  defendant  in  tlie  absence  of  other  in- 
Btruetlons,  had  a  right  to  deliver  the  first 
shipment  of  wine  to  the  person  who  present- 
ed the  blU  of  ladirg  and  surrendered  it;  and 
the  third  is  to  the  effect  that  if  the  same  per- 
son who  delivered  the  bill  of  lading  present- 
ed himself  as  the  true  consignee  of  the  sec- 
ond shipment  of  wine,  and  in  both  instances 
claimed  to  be  the  true  consignee,  and  so  re- 
ceipted for  the  wine,  and  paid  the  freightage 
thereon,  and  that  the  bills  of  lading  had  been 
sent  by  the  consignor  to  V.  Lo  Secco,  and  the 
person  who  claimed  and  received  the  wine 
lived  and  carried  on  business,  Including  the 
selling  of  wines,  at  29  Hospital  street  New 
Orleans,  and  that  defendant  notified  him 
there  of  Its  arrival,  tlieu  the  jury  should  And 
for  the  defendant.  In  the  absence  of  some 
act  or  conduct  on  the  part  of  the  consignor 
whereby  he  is  estopped,  of  which  there  is  no 
evidence,  these  instructions  are  not  an  em- 
bodiment of  the  law,  unless  an  unindorsed 
bill  of  lading,  in  the  hands  of  a  stranger 
thereto.  Is  sufficient  evidence  of  ownership 
to  warrant  the  delivery  by  a  common  car- 
rier to  the  person  so  holding  such  bill  of  lad- 
ing. We  tiave  hereinbefore  stated  that  auch 
a  delivery  does  not  excuse  the  carrier. 

The  fifth  instruction  Is  covered  by  what 
has  been  said  of  the  third  and  fourth. 

The  sixth  instruction  Is  covered  by  the  in- 
structions given  by  the  court,  and  It  was  not 
necessary  to  repeat  It, 

The  seventh  instruction  goes  upon  the  false 
theory  that  the  goods  were  consigned  to  29 
Hospital  street  New  Orleans,  when  tJiey 
were  not  In  fact  so  consigned,  and  then  seeks 
to  gauge  the  duty  of  the  defendant  on  that 
hypothesis.  This  was  not  proper  to  be  done. 
Different  considerations  frequently  arise  in 
cases  where  goods  are  consigned  to  a  given 
number  and  street,  and  are  there  delivered 
to  a  person  apparently  the  person  to  whom 
they  are  consigned,  but  In  this  case  questions 
of  that  character  are  not  properly  involved. 

We  are  of  opinion  that  the  defendant, 
whether  regarded  as  a  common  carrier  or 
as  a  warehouseman,  is  liable  for  the  mis- 
delivery of  the  goods  in  question,  and  that 
tlie  jilaintiff,  who  hm  counted  upon  the  lia- 
tdUty  of  defenflant  as  a  cmnmon  carrier. 


may,  In  every  proper  case,  recover  against 
such  carrier  as  a  warehouseman.  Hoyt  v. 
Railroad  Co.,  68  Cal.  644.  10  Pac.  187;  Wil- 
son V.  Railroad  Co.,  94  Cal.  166,  29  Pac.  S61. 
The  judgment  and  order  appealed  from 
Bfaonld  be  affirmed. 

We  concor:  HATXES,  G.;  BRUT,  C. 

PER  CURIAM.  For  the  reasons  gitvea  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  fiom  are  affirmed. 


FORD  V.  CAUHAPE.    (No.  15.900.) 
(Supreme  Court  of  California.    Dec.  14,  1895.> 

Department  2.  Appeal  from  aniterior  court, 
Santa  Clara  county;  W.  (i.  lorigan,  Judfro. 

Ejectment  by  KdwBrd  Ford  against  Victor 
Cauhape.  From  a  judgment  for  plaintiff,  and 
from  an  order  denymg  a  new  trial,  defendant 
appeals.  Affirmed. 

John  H.  Yoell,  for  appellant  W.  B.  Hardy, 
for  resi>ondeut. 

PER  CURIAM.  Action  of  ejection  to  recov- 
er  from  defendant  poaseesion  of  a  small  lot  of 
land  (40x72  feet)  aituate  In  the  city  of  !^an 
Jofrf.  The  judgment  was  in  favor  of  the  plain- 
tiff, and  defendant  appeals  from  it  and  from  an 
order  denying  his  motion  for  a  new  triaL 
There  is  no  apparent  merit  in  either  of  thew 
appeals,  and  none  of  the  points  made  coun- 
ftei  for  appellant  is  sufficiently  plansible  to  re- 
quire special  consideration.  The  judgment  and 
order  are  affirmed. 


(S  Kan.  A  S88) 
PIERSAli  V.  SHELLET  et  vx. 
(Court  of  Appeals  of  Kanaaa,  Southern  Depart- 
ment, C.  D.   Dec.  7,  1885.) 

Rbviiw  ov  Appeat^Nbcessitt  of  EXCKPnONB— 
SurFlCIRNCT    OF    BviDBSOB  —  FORB- 
CI/3SDRE  OF  MOHTOAOB. 

1.  Neither  rulings  of  the  trial  court  nor  in- 
structions to  the  jury  will  be  reviewed  by  this 
court  unless  excepted  to  at  the  proper  time  by 
the  party  complaining  thereof. 

2.  The  verdict  and  judgment  in  thia  case 
are  not  contrary  to  law,  and  are  folly  Boatained 
by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Barber  coanty; 
C.  W.  BUis,  Judge. 

Action  by  J.  E.  Piersal  against  F.  H.  Sbel* 
ley  and  wife.  Judgment  for  plalntU^  from 
which  he  brings  error.  Affirmed. 

Overstreet  &  Denton,  for  plaintUt  In  errw. 
F.  M.  CowglU,  for  defendants  in  enw. 

COLE,  J.  On  May  1,  1888,  F.  H.  SheUey 
and  Elizabeth  B.  Sh^ey,  his  wife,  executed 
and  delivered  to  J.  Cllne  &  Sons  their  prom- 
issory note  for  $1^00,  due  in  one  year,  with 
interest  at  8  per  cent.,  payable  semiannoally; 
and,  to  secure  said  note,  they  gave  to  said 
parties  a  mortgage  on  certain  real  estate  in 
Barber  county,  which  mortgage  bore  date 
June  12.  1888,  and  contained  a  clause  making 
the  whole  amount  secured  thereby  due  abso- 
lutely, and  the  mortgage  subject  to  foreclos- 
ure, upon  default  in  the  payment  of  any  In- 
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stallment  of  Interest.  On  the  15th  or  10th  of 
April,  lS8i>,  the  note  and  mortgage  were 
transferred  to  plaintiff  in  error,  who  com- 
niencotl  this  action  to  foreclose  the  same  June 
ir>,  1889.  The  answer  of  the  defendants  he- 
low  denied  all  the  allegations  of  the  petition 
generally,  except  the  execution  of  the  instru- 
ment sued  on;  denied  specially  the  transfer 
of  the  note  before  maturity,  for  a  valuable 
fonsldoration;  alleged  a  special  warranty  of 
the  property  which  formed  the  consideration 
for  the  note,  and  a  total  failure  of  said  war- 
ranty, specifying  the  particulars  of  such 
failure;  and  claimed  damages  for  ?2,000.  A 
reply  was  filed  In  the  case;  and,  the  issues 
having  been  thus  Joined,  the  cause  was  tried 
to  the  court  and  a  jury,  resulting  In  a  ver- 
dict for  plaiutiCt  in  error  for  $362.50,  from  a 
Judgment  upon  which  plaintiff  la  error  brings 
the  case  here. 

A  number  of  errors  are  alleged,  but  the  rec- 
ord is  not  in  condition  to  permit  of  an  ex- 
amination as  to  most  of  them.  A  careful 
study  of  the  record  falls  to  disclose  any  ob- 
jection or  exception  on  the  part  of  plaln- 
tlCF  In  en-or  either  as  to  the  rulings  of  the 
court,  Instructions  to  the  Jury,  or  the  intro- 
duction of  evidence,  with  the  exception  of 
one  or  two  objections  to  questions  asked  at 
the  trLil,  and  which  are  immaterial  In  the 
decision  of  this  case.  The  rule  Is  too  well 
settled  to  requli-e  the  citation  of  authorities 
that,  uuless  the  record  discloses  an  exception 
by  the  party  complaining,  neither  the  rulings 
of  the  court  nor  Instructions  to  the  jury  can 
be  reviewed  In  this  court.  The  only  questions 
presented  by  this  record  In  such  a  manner  as 
to  challenge  our  attention  are  whether  the 
Terdict  and  judgment  arc  sustained  by  the 
law  and  evidence,  and  wlietiior  the  court  er- 
red in  overruling  the  motion  for  a  new  trial. 

There  is  an  abimdance  of  evidence  to  sus- 
tain the  verdict,  under  the  instructions  given 
by  the  trial  court,  and  acquiesced  In  by  the 
pialntiir  In  error.  Was  the  verdict  contrary 
to  law?  This  question  must  be  answered  in 
the  negative.  Tiie  plaintiff  In  error  contends 
that,  as  the  mortgage  alone  contained  the 
clause  making  the  whole  amount  sccuretl 
thereby  due  upon  default  In  the  payment  of 
any  interest,  the  terms  of  the  moilgage, 
which  Is  a  mere  incident  and  security  to  tbe 
note,  must  yield  to  the  terms  and  conditions 
of  the  note,  and  that,  therefore,  plaintiff  In 
error  obtalnctl  the  note  before*  maturity,  and 
not  subject  to  the  defenses  set  up  in  the  an- 
swer. While  the  note  and  mortgage  bear 
different  dates,  the  evidence  discloses  conclu- 
sively that  both  were  made  at  the  same  time, 
were  part  of  the  same  contract,  and  must 
therefore  be  construed  together.  The  first 
Installment  of  Interest  on  the  note  became 
due  in  Noveralier.  1S8S.  Plaintiff  In  error 
therefore  obtained  title  thereto  after  condl- 
llon  broken.  Tills  brings  the  transaction 
nqnarely  within  the  rule  laid  down  in  Bank 
T.  Peck,  8  Kan.  000.  In  that  mine,  Brewer,  J., 
In  dclh*erlng  tbe  opinion  of  the  court,  says: 


"The  mortgage  was  given  to  secure  the  pay- 
ment of  the  three  notes.  It  was  executed 
contemporaneously  with  them.  They  form 
one  contract,  and  are  to  be  construed  togeth- 
er, and  so  as  to  give  force  to  the  terms  of 
each.  2  Pars.  Cont.  15;  Round  r.  Donne!,  5 
Kan.  56;  Muzzy  v.  Knight,  8  Kan.  457.  It 
contained  this  stipulation:  That,  if  any  part 
of  the  money  secured  by  it  should  not  l>e  paid 
when  it  became  due,  then  all  should  imme- 
diately become  due  and  payable.  There  la  no 
contradiction  between  this  and  the  notes.  It 
might  all  have  been  placed  in  one  Instru- 
ment, and  the  contract  thus  set  forth  would 
have  been  consistent  and  clear.  The  payor, 
performing  this  contract,  would  have  six, 
twelve,  and  eighteen  months,  respectively,  to 
make  good  his  several  promises,  but,  falling 
to  keep  his  first  promise,  lost  further  time  to 
perform  the  remainder.  It  was  a  contract 
the  time  of  whose  performance  depended  up- 
on certain  conditions.  This  clause  is  Inserted 
in  mortgages  usually  for  the  benefit  of  the 
mortgagee;  but,  being  a  valid  stipulation,  the 
mortgagor  has  equal  right  to  insist  upon  It, 
and  ivcelve  whatever  advantage  he  can  from 
its  enforcement.  When  the  payor,  at  the  ex- 
piration of  six  months,  failed  to  pay  the  note 
then  due,  by  the  terms  of  the  contract  all 
three  notes  became  due.  The  statute  of  limi- 
tations began  to  run  on  all,  and  a  subse<]ueut 
purchaser  purcliased  after  maturity.  Tlie  de- 
fendants, therefore,  have  a  right  to  Interpose 
any  defense  in  this  suit  that  they  could  IC 
the  original  parties  to  the  contract  were  tlie 
sole  parties  to  the  suit.  Basse  v.  Gallcgpei", 
7  Wis.  446;  Xoyes  v.  Clark,  7  Paige,  ISO; 
Sweetapple  v.  Jesse,  27  E.  C.  L,  24;  People  v. 
Supervisors  of  Oneida  Co.,  19  Wend.  103." 

Did  the  court  commit  error  in  overruling 
the  motion  for  a  new  trial?  This  question 
must  also  be  answered  In  the  negative.  Tlie 
plaintiff  cannot  be  heard  to  complain  because 
the  court  declined  to  gmnt  a  new  trial  for 
any  errors  of  law  occurring  at  the  trial,  or  on 
account  of  any  instructions  which  had  been 
given  to  the  Jury,  for  it  Is  only  such  errors 
In  tho  rulings  as  were  excepted  to  at  the  time 
which  form  a  iMisls  for  a  new  trial.  It  would 
seem  from  the  reconl  tliat  the  only  grounds 
upon  which  plaintiff  could  have  asked  a  new 
trial  was  on  account  of  accident  or  surprise; 
but  the  court  committed  no  error  in  refusing 
a  new  trial  ni>on  this  ground,  because  the 
accident  or  surprise  for  which  a  new  trial  Is 
permitted  is  only  such  as  ordinary  prudence 
could  not  have  guarded  against  In  this  case 
the  plaintiff  had  been  put  upon  his  guard 
fully  as  to  the  defense  Tvblch  would  be  re- 
lied upon,  and  it  was  his  duty  to  prepare  him- 
self to  meet  each  of  the  defenses  set  up  in 
the  answer.  He  cannot  now  be  beard  to 
complain  if  he  did  not  so  do,  and  there1>y  suf- 
fered loss  on  account  of  bis  own  negligence. 

We  are  of  the  opinion  that  the  recoi*d  (Un- 
closes no  error  for  which  this  Judgment 
should  be  reversed,  and  It  is  therefore  af- 
firmed. All  the  Justices  concurring. 
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PIERCE  T.  BATTEN. 
(O^nrt  of  Appeab  of  Kansas,  Southern  Depart- 
ment. G.  D.   Dec  7,  1805.) 

ABStONMBNT  OP  MORTOAOE  BT  ADHINI8TK4TOB  — 
—  lNTB!tTQBT  —  BbPLETIN  —  SUBSTITUTIOIT  OW 
PaKTIBS  —  FOSKCLOSUBB  OF  CnA.TTBL  MOKT- 
OAOB. 

1.  The  administrator  cannot,  without  be- 
ing duly  authorised  by  the  probate  court,  assijoi 
a  mortgaife  given  to  the  deceased  in  his  life- 
time, a»  indemnity  to  him  aa  sorety,  to  the 
principal  creditor. 

2.  Such  a  mortage  most  be  listed  in  the 
inventory  of  appraisement  as  a  credit  in  the 
hands  of  the  aaminiBtrator,  to  be  applied  as 
an  offset  against  the  debit  caused  by  the  in- 
Btmment  upon  which  the  deceased  was  surety. 

8.  In  an  action  of  replevin,  where  the  plain- 
tUf  has  made  a  demand  for  the  property, 
brought  suit,  given  a  bond,  and  has  possession 
of  the  property,  it  is  not  error  for  the  trial 
court  to  reinae  to  permit  the  substitution  of  the 
administrator  as  plaintiff,  the  administrator  not 
having  made  a  demand  or  giveD  a  bond. 

4.  After  a  creditor  has  foreclosed  a  chattel 
mortgage  glren  to  his  anrety.  who  is  now  de- 
ceased,  and  had  his  rights  determined  and  his 
claim  established,  be  is  entitled  to  the  posses- 
sion of  the  mortgaged  property,  and  not  before. 

5.  A  perBoD  who  is  not  entitled  to  the  pos- 
session ox  personai  property  cannot  maintain 
an  action  of  replevin  therefor. 

,    (Syllabus  hy  the  Court.) 

'  Error  from  district  court,  MePherson  coun- 
ty; Frank  Doster.  Judge. 
'  Action  by  W.  P.  Pierce  agalnat  C.  C.  Bat- 
ten.   Judgment   for   defendant.  Plaintiff 
brings  error.  Affirmed. 

John  D.  Mililken.  for  plaintiff  In  error. 
Grattan  &  Grattan,  for  defendant  tn  error. 

'  DENNISON,  J.  This  Is  an  action  in  re- 
plevin brotight  tn  the  district  court  of  Me- 
Pherson county,  by  the  plaintiff  in  error,  as 
plaintiff,  agpinst  the  defendant  in  error,  as 
defendant,  to  recover  the  possession  of  cer- 
tain personal  property.  The  facta,  briefly 
stated,  are  as  follows-.  Batten  gave  bis  note 
to  one  Beach.  Isaac  Partridge  signed  the 
note  aa  surety  for  Batten,  and  Batten  and 
vlfe  gave  a  chattel  mortgage  on  the  above 
pergonal  property  to  said  Partridge,  to  in- 
demnify him  aa  such  surety.  Beach  sold 
and  assigned  the  note  to  Fierce.  Partridge 
died.  John  Lawaon  was  duly  appointed  his 
admlniatrator,  and  the  estate  was  Insolvent. 
Pierce  exhibited  bis  demand  to  the  probate 
court  against  the  estate  of  said  Partridge, 
and  biB  claim  was  allowed.  Lawson,  as 
such  administrator,  without  being  first  au- 
thorlzed  by  an  order  of  the  probate  court, 
assigned  the  mortgage  to  Pierce.  Pierce  de- 
mands possession  of  the  property  of  Batten, 
and,  upon  his  refusal  to  deliver,  brings  this 
action. 

It  must  be  conceded  that  Pierce  is,  In  eq- 
uity, entitled  to  the  benefit  of  the  security 
held  by  Partridge;  and  it  makes  no  differ- 
ence tbat  he  did  not  In  the  first  Instance  act 
ui>on  the  credit  of  such  security  or  know  of 
Its  existence.  Slebert  v,  Thompson,  8  Kan. 
71,  72.   It  must  also  be  conceded  that,  aft- 


er the  maturity  and  default  of  the  note. 
Partridge  could  hare  maintained  replevin 
without  having  first  paid  the  note.  Bates  t. 
WIggin,  37  Kan.  44.  14  Pac.  442.  It  foUows 
that  his  administrator  conld  also  bare  main- 
tained replevin. 

This  brings  us  to  the  pivotal  point  In  this 
case:  Can  the  administrator,  without  being 
first  authorized  by  the  probate  court,  assign 
a  mortgage  given  to  the  deceased  In  his  life- 
time, as  indemnity  to  him  as  surety,  to  the 
principal  creditor?  The  powers  and  duties 
of  administrators  are  clearly  defined  by  the 
statutes  of  this  state,  and,  if  the  adminis- 
trator has  any  such  power,  it  must  be  con- 
ferred by  said  statutes.  Paragraph  2830  of 
the  General  Statutes  of  1880  provides  that 
the  inventory  of  appraisement  shall  contain 
all  mortgages  belonging  to  the  deceased. 
This  section  clearly  requires  this  mortgage 
to  be  listed.  The  statutes  also  provide  for 
the  entering  of  demands  against  the  estate. 
The  demand  of  Pierce  was  exhibited  and 
allowed  In  accordance  with  the  statutes. 
These  two  Items,  therefore,  should  have 
been  shown  as  a  debit  and  a  credit  In  the 
hands  of  the  administrator.  Paragraphs 
2S47  and  2852  both  provide  for  the  compro- 
mise of  certain  debts  owing  to  the  estate, 
but  none  of  them  are  simlhir  debts  to  this, 
and  la  each  Instance  It  must  be  done  with 
the  order  or  approbation  of  the  probate 
court  No  authority  has  been  quoted  to  us^ 
and  we  know  of  none,  that  will  allow  the 
administrator  to  assign  such  a  mortgage 
without  an  order  first  t>eing  properly  made 
by  the  probate  cotut.  We  do  not  decide  the 
question  as  to  wheth^  the  probate  court 
could  make  such  an  order,  nor  whether 
Partridge  himself,  in  his  lifetime,  could  have 
assigned  the  mortgage  to  Pierce,  so  as  to 
authorize  Pierce  to  maintain  replevin  prior 
to  the  foreclosure  of  the  mortgage.  It  Is 
not  necessary  to  do  so.  for  neither  was  done, 
and  they  do  not  enter  Into  this  case. 

The  plaintiff  contends  that  the  court  erred 
In  refusing,  during  the  progress  of  the  trial, 
to  permit  the  administrator  to  be  substitut- 
ed as  plaintiff.  Tills  ruling  Is  correct. 
Pierce  made  the  demand,  brought  the  suit, 
gave  the  bond,  and  had  possession  of  the 
property.  The  administrator  bad  made  do 
demand,  had  giv«i  no  bond,  and  the  proD- 
erty  was  in  the  possession  of  Pierce.  The 
plaintiff  In  this  case  was  not  without  his 
remedy.  He  could  have  brought  suit  upon 
hlB  note  against  Batten  and  the  estate  of 
Partridge,  setting  forth  the  mortgage,  and 
had  the  righta  of  all  the  parties  thereto  ad- 
judicated In  one  suit.  After  having,  in  such 
an  action,  foreclosed  the  mortgage  and  es- 
tablished his  claim,  he  would  have  been  en- 
titled to  the  possession  of  the  property,  but 
not  before.  A  person  who  Is  not  entitled  to 
the  poBsessIon  of  personal  property  cannot 
maintain  an  action  of  replevin  therefor. 

The  Judgment  of  the  district  court  U  af- 
firmed.  All  the  Judges  concurring. 
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CARET  LUMBER  CO.  t.  NEATi. 

<Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment, 0.  D.   Dec.  7,  1885.) 

G0SF0BATI01fa--LUBILITT   OW    StOCKJBOLOBM — 
EXFOHCBMSKT. 

1.  The  court  hae  no  power  to  entertain  a 
motion  for  an  order  allowing  execution  against 
Btockholders  of  a  corporation  under  paragraph 

Gen.  St.  1889,  until  the  record  of  the 
case  in  which  the  motion  is  made  shows  that 
the  corporate  property  has  been  exhausted. 
Hoyt  V.  Bunker.  32  Pac.  126,  50  Kan.  B74. 

2.  Where  the  statute  i»ovide«  a  specific 
remedy,  and  prescribes  the  {u-ocedure  under  the 
same,  a  person  U  entitled  to  such  remedy  when 
the  proTuions  of  the  statute  are  eompliea  with. 

^rllabns  by  the  Coart.) 

Error  from  dtstrlct  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  l^*.  F.  Neol  asalnst  the  Caldwell 
Opra-a-House  Company.  Judgment  for  plain- 
tiff. Motion  for  executltm  against  the  Carey 
Lumber  Company  as  stockholder.  Execu- 
tion granted,  and  the  lumber  company  brings 
error.  Reversed. 

Bentley  &  Ferguson,  for  plaintiff  In  error. 
James  Lawrence  and  D.  S.  Dill,  tx  defendant 
in  error. 

COLB,  J.  This  was  a  proceeding  In  the 
district  court  of  Sumner  county,  based  upon 
«  motion  for  execution  against  the  property 
of  the  Carey  Lumber  Company  as  a  stoc]£- 
holder  In  the  Caldwell  Opera-House  Company 
under  a  Judgment  obtained  by  the  defendant 
in  error,  F.  P.  Neal,  against  said  Caldwell 
Opera-House  Company  in  said  court  Upon 
the  bearing  of  aald  motion,  execution  was 
granted,  and  from  such  ruling  and  order  the 
plaintiff  in  error  brings  the  case  here  for  re- 
view. 

The  principal  error  complained  of  Is  that 
the  record  In  the  original  case  of  F.  P.  Neal  t. 
Caldwell  Opera-House  Company  does  not  dl»- 
close  that  an  execution  had  been  Issued  and 
returned  nulla  bona  prior  to  the  commence- 
ment of  these  proceedings.  The  record  shows 
that  on  NoTember  13,  1888,  an  execution  was 
Issued  In  said  cause,  which  was  returned  on 
the  12th  of  January,  1889,  Indorsed  by  the 
sheriff,  in  substance,  that  he  received  the 
sold  writ  on  the  date  on  which  it  was  issued, 
and  found  "no  goods,"  and  ttierenpon  he  lev- 
ied said  writ  upoD  certain  lands  and  tene- 
ments of  said  debtor  situated  in  Sumner 
county,  Kan.,  a  description  of  which,  as  well 
as  the  time  and  manner  in  which  the  sale  of 
the  ume  was  made,  is  contained  in  said  re- 
turn of  the  sheriff.  The  return  shows  that 
the  above  property  vras  not  sold  for  a  suffi- 
cient sum  to  satisfy  the  writ,  but  does  not 
show  that  the  properly  of  the  defendant  cor- 
poration bad  been  exhausted.  The  record 
further  shows  that  no  other  execution  was  Is- 
sued in  said  cause  prior  to  the  commencement 
of  this  proceeding,  but  one  was  Issued  and 
i«tnmed  "No  property  found,"  more  than  60 


days  prior  to  the  hearing  of  this  motion.  This 
condition  of  the  record  brings  the  case 
squarely  wlthlo  the  decision  In  Hoyt  v.  Bunk- 
er, 50  Kan.  574.  32  Fac.  126.  In  this  case 
the  court  say:  "Again,  it  is  questionable 
whether,  under  the  summary  process  of  said 
paragraph,  the  court  has  any  power  to  act 
until  an  execution  issued  against  the  corpora- 
tion has  been  returned  in  accordance  there- 
with. The  statute  reads:  'If  any  execution 
shall  tiave  been  issued'  against  the  property 
or  effects  of  a  corporation,  •  *  *  and 
there  cannot  be  found  any  property  whereon 
to  levy  such  execution,'  then,  upMi  motion  In' 
open  court,  In  which  the  Judgment  against' 
the  coriMratfon  Is  pending,  and  notice  to  the' 
stockholders  to  be  charged,  execution  may  Is-' 
sue  against  such  stockholders.  The  record  of  ^ 
the  judgment  against  the  corporation  should' 
show  an  execution  so  returned  as  to  showj 
that  the  corporate  property  has  been  exhaust- 
ed, before  the  court  may  entertain  the  pro-j 
ceeding  to  order  execution  against  the  stock-] 
holders.  With  records  In  each  case  showing] 
ttiat  the  corporate  property  had  not  been  ex-^ 
bausted,  had  the  court  power  to  entertain! 
motions  for  orders  allowing  executions  to  Is-/ 
sue  against  the  stockholders  In  favor  of  said* 
defendants?  If  not,  and  it  seems  to  us  thaf 
it  had  not,  then,  under  Pierce  r.  Carleton,  12? 
111.  358,  orders  so  allowed  are  'unauthorized' 
and  void,'  and  the  plaintiff  can  attack  them' 
collaterally.  In  that  case  the  court  held  that,, 
when  the  previous  proceedings  were  *un8n-: 
thorlzed  and  void,'  a  garnishee  might  in-j 
quire  into  the  previous  proceedings  on  thet 
attachment.  See,  also,  Insurance  Co.  vr 
Cohen.  9  Mo.  421,  and  Schoppenhast  v.  Boll-' 
man,  21  Ind.  285."  Thus  it  clearly  appears 
that  the  Issuing  of  an  execution  and  the  re- 
turn of  the  same  nulla  bona  Is  a  condition 
precedent,  which  must  be  fulfilled  before  the 
court  can  obtain  Jurisdiction  under  paragrapb, 
1192,  Gen.  St.  1889. 

A  further  question  in  this  case  was  argued' 
orally  by  counsel,  though  not  presented  In- 
their  printed  briefs,  namely,  that  before  al 
stockholder  can  be  proceeded  against  under; 
paragraph  1192,  Gen.  St  1889,  be  must  have: 
such  nodflcatlon  as  would  be  necessary  in.\ 
the  case  of  a  guarantor,  It  Is  true  tbat  our 
supreme  court  has  held  that  the  UablUtr  of  al 
stockholder  is  in  the  nature  of  that  of  a 
guarantw,  but  where  tbe  statute  provideB  a' 
specific  remedy  in  a  given  case,  and  spect- 
flea  the  manner  of  procedure  thereunder,  a' 
person  Is  entitled  to  the  benefits  of  sncfa  rem- 
edy by  a  compliance  wltb  tbe  provisions  ot 
the  statute.  Several  other  errors  are  alleg- 
ed, but  from  the  views  above  expressed  we 
do  not  think  it  necessary  to  consider  tbem 
at  this  time.  For  the  error  above  mention- 
ed tbe  Judgment  of  the  district  court  is  re* 
versed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  motion  for  execu- 
tion against  the  property  of  plaintiff  in 
TOT.   All  the  Justices  concurring. 
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FALLS  TP.  OP  CHASE  COUNTY  t.  STEW- 
ART. 

<Coiirt  of  AppeaU  of  Kansas,  Southern  Depart- 
ment. C.  D.   Dec.  7,  1895.) 

DBVECTI7B  HlBHWiTS— LlABII-ITT  OP  TOWK — CoH- 
TKIBUTORX  NlOLIOENCB— Fl'BADl.NaA.ND  PH007. 

1.  A  person  who  has  notice  of  a  defective, 
unsafe,  or  dans^rouB  condition  of  a  bridge, 
culvort,  or  public  highway  is  not  neceasarily 
negligent  in  using  the  same  If  he  does  so  in  ft 
careful,  iirudent  manner. 

2.  Where  a  traveler  over  ft  bridge,  cul- 
vert, or  public  highway  has  knowledge  tnat  tho 
same  is  defective,  dangerons,  or  nnHafc,  he  Is 
not  bound  to  seek  some  other  route  of  travel, 
where  his  buRinefi!;  necessities  require  of  him 
the  use  of  such  bridge,  culvert,  or  highway; 
but  such  knowledge  will  require  of  him  the  ex- 
ercise of  that  degree  of  care  and  caution  while 
using  the  same  that  ftn  ordinarily  prudent, 
careful  person  would  exercise  under  like  circum- 
stances, and  if  he  is  injured  while  using  the 
same  on  account  of  the  defoctive  condition  of 
nuch  bridge,  culvert,  or  highway,  while  he  is 
in  the  ezerdse  of  care  and  caution  on  his  part 
commensurate  to  the  defective  or  dangerous 
condition  of  the  bridge,  culvert,  or  highway,  and 
without  contributory  negligence  on  his  part,  he 
may  recover  damages  from  the  county  or  town- 
ship wherein  such  defective  bridge,  culvert,  or 
highway  is  located. 

3.  A  person,  nithough  entitled  to  the  nse 
of  a  bridge,  culvert,  or  public  highway,  and 
entitled  to  do  so  althougli  he  has  knowledge 
of  its  defective,  dangerouK,  or  unsafe  condition, 
cannot  do  so  in  the  face  of  certain,  unavoidable 
danger;  and  if  he  is  injured  thereby  in  his  at- 
tempt to  use  the  samo.  when  the  danger  is 
certain  and  unavoidable,  he  cannot  r<>cover 
from  the  county  or  township  where  the  bridge 
is  located. 

4.  Tnder  chapter  237,  Laws  1S87,  any  per- 
son who  shall,  without  contributory  negligence 
on  his  part,  sustain  dnmage  by  reason  of  any 
defective  bridge,  culvert,  or  public  highway, 
may  recover  danince«  from  the  county  i»r  town- 
ship in  which  sniri  defective  bridge,  culvert,  or 
public  hiphway  is  located. 

5.  The  plaintiff  in  an  action  to  recover  dam- 
ages under  fids  statute  mnst  allege  and  prove 
that  the  injuries  were  snstained  M-ithout  con- 
tributory negligence  on  his  part,  nn^l  if  the  de- 
fend%at  deny  the  nllegations  of  the  m'tition  the 
burden  of  proof  of  absence  of  contributory  negli- 
gT-nce  is  on  the  plaintiff;  but  where  the  defend- 
ant in  its  answer  denies  all  the  allegations  of  the 
petiti<m,  and  then  pleads  contrilmtory  negligence 
on  the  part  of  the  plaintiff,  and  sets  out  certain 
particnfiir  acta  of  the  plaintiff,  and  alleges  that 
by  reason  of  such  facts  the  plaintiff  was  in- 
jured, tiie  burden  of  proving  such  facts  is 
thrown  upon  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Chase  county; 
Frank  Poster,  Judge. 

Action  by  Jnlm  Stewart  aeralnst  Falls  town- 
ship of  Chase  county.  Judgment  for  plain- 
tiff.   Defendant  brings  error.  Affirineil. 

F.  P.  Cochran  and  J.  V.  Sanders,  for  plain- 
tiff In  error.  Madden  Bi'os.,  for  defendant  In 
error. 

JOIINSOX,  P.  J.  .John  Stewart,  defendant 
In  error,  filed  bis  petition  in  tho  disirict  court 
against  Falls  township  of  Chase  county,  Kan., 
to  recover  for  jwrsonal  Injuries  siistnined  on 
account  of  defect  In  a  public  Jilglnvay  and 
culvert  formiug  part  of  such  highway.  The 


acttoQ  was  Inatttnted  under  chapter  237,  Iawb 
1^7.  Tbe  petitioii  of  the  ptalntiff  below  al- 
leges: Tbat  while  the  xdalntKr,  wlthont  aor 
negligence  on  hla  part,  was  drlTlng  a  wagon 
over  defendant's  highway,  said  wag<m  was 
upset  by  reason  of  the  d^ecttre  eondltkm  ot 
said  highway,  and  the  defective  ccmdltlon  of 
a  culvert  across  said  highway,  by  which  plain- 
tiff was  thrown  from  said  wagon,  and  In- 
jured, bruised,  and  crushed;  that  his  left  lieg 
was  broken  and  dislocated  at  the  ankle,  and 
he  was  otherwise  bruised  and  Injured  aboot 
the  hips,  back,  shoulders,  bead,  and  llmba; 
that  on  account  of  said  Injuries  he  was  pa<- 
manently  and  forever  disabled,  and  rendered 
unable  to  perform  labor;  and  alleging  due 
notice  of  such  defects  having  been  given  to 
the  defendant's  trustee  more  than  five  days 
priw  to  such  Injury.  The  answer  of  defend- 
ant below  contains— First,  a  general  denial; 
and,  second,  an  allegation  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  In  this,  to 
wit:  "That  said  plaintiff  well  knew  the  con- 
dition of  said  road  and  culvert  at  and  before 
said  injury  occurred,  and  with  full  knowledge 
of  ererythtng  pertaining  to  the  condition  of 
said  road  and  culvert,  the  plaintiff  voluntarily 
and  carelessly  and  recklessly  drove  a  wagon 
loaded  with  hay,  stacked  and  loaded  on  said 
wagon,  of  the  height  of  six  feet  or  more 
above  the  running  gears  of  said  wagon,  at  a 
tASt,  reckless,  and  furious  speed,  down  a  steep 
hill  and  Incline,  immediately  onto  and  over 
said  culvert  and  road,  at  said  place,  and  by 
reason  of  mid  fast,  careless,  ami  reckless 
driving,  and  by  reason  of  the  careless  and  bad 
handling  of  the  said  team,  and  by  reason  of 
the  said  hay  being  loosely  and  badly  stacked 
on  the  said  wagon,  the  said  wagon  was  over- 
turned, and  the  plaintiff  jumped  from  the  said 
load  of  hay,  without  any  necessity  for  so 
doing,  and  was  thereby  a  little  hurt  and  In- 
jured." The  reply  of  plaintiff  l)elow  was  a 
general  denial  of  all  new  matter  contained  in 
the  answer  of  the  defendant  below.  The  case 
was  tried  upon  these  Issues  before  the  court 
with  a  jury,  and  resulted  In  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  below  for 
the  sum  of  ¥500  and  costs  of  suit.  Defendant 
below  fllal  motion  for  new  trial,  which  was 
overruled,  and  excepted  to;  and  defendant  be- 
low made  case,  and  brings  the  same  here  for 
review.  The  errors  complained  of  are — Fir^ 
in  the  refusal  of  the  court  to  give  Instructions 
requested  by  the  defendant  below;  and,  sec- 
ond. In  the  giving  of  general  instructions  by 
the  court. 

At  the  close  of  the  evidence,  and  before  tbe 
court  commenced  to  clmtxe  the  jury,  the  de- 
fendant below  submitted  In  writing  tbe  fol- 
lowing instructions  to  the  court,  and  requested 
that  the  some  be  given  as  applirable  to  this 
case:  "(.■>*  A  person  may  not  drive  over  an 
imsafe  bridge  or  highway,  with  full  knowl- 
edge of  the  unsafe  condition,  and  take  bis 
chances  of  sustaining  Injury  by  reason  of 
avich  imaafcnesa,  and  then  recover  damage* 
from  tbe  township  in  case  such  Injury  is  sua* 
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talned.  (6)  Nor  "woold  the  fact  that  Buth  per- 
son had  no  other  road  over  which  he  could 
travel  or  transact  his  busioess  Justify  him  in 
venturing  upon  a  highway  or  bridge  that  he 
knew  to  be  unsafe."  "(8)  If  the  jury  believe 
from  the  evidence  tliat  the  plaintiff  was  warn- 
ed or  had  knowledge  of  said  highw^  or  cul- 
vert being  unsafe,  and  with  auch  luiowledge 
and  with  the  defects  in  said  highway  or  cul- 
vert, If  any  exlBted,  plainly  to  be  seen  by  any 
person  looking  for  the  same,  ventured  upon 
said  highway  or  culvert,  and  sustained  Injury 
thereby,  he  cannot  recovo*,  even  if  you  should 
find  that  such  highway  or  culvert  was  un- 
safe." The  court  refused  to  give  these  In- 
structions, and  the  defendant  below  assigns 
this  refusal  as  error.  We  do  not  think  the 
court  eired  in  refusing  to  give  these  Instruc- 
tions as  reqnested.  If  they  contain  the  cor- 
rect prlndple  of  law,  It  would  make  every 
person  traveling  upon  a  highway  or  bridge 
that  Is  unsafe  guilty  of  negligence.  Such  Is 
not  the  law.  The  supreme  conrt  of  this  state, 
in  several  well-considered  cases,  lays  down  a 
different  rule.  In  the  case  of  Corlett  v.  City 
of  I^eavenwortb,  27  Kan.  673.  the  court  says: 
"The  fact  that  a  person  attempts  to  travel  on 
a  street  or  sidewalk  after  he  has  notice  that 
it  Is  unsafe  or  out  of  repair  is  not,  neces- 
sarily, negligence."  In  the  case  of  Langan  v. 
City  of  Atchison,  35  Kan.  818,  11  Pac  38, 
the  court  says:  "The  mere  fact  that  a  person 
knows  the  sidewalk  Is  dtfectlve  will  not  pre- 
vent him  from  using  It,  and.  ordinarily,  a 
person  is  not  oUlged  to  forsake  the  sidewalk 
and  travel  In  the  street,  or  take  another  way, 
because  he  has  knowledge  <a  Its  defects. 
*  *  *  Of  course  a  pwson  having  knowledge 
that  a  sidewalk  Is  defective  or  somewhat  dan- 
gerous must  use  ordinary  care  and  prudence 
to  avoid  danger."  In  the  case  of  Maultby  v. 
City  of  Leavoiworth,  28  Kan.  740,  the  conrt 
says:  "Neither  is  a  party,  although  he  Is 
aware  of  the  ccmdltlffli  oC  the  sidewalk,  nec- 
essarily obliged  to  go  aronnd  the  block  or  on 
anothffl-  street."  In  the  case  of  City  of  Em- 
poria T.  Bchmldllng,  33  Kan.  487,  6  PaCL  883, 
the  court  says:  "However,  there  la  a  more 
aeriouB  obJecttoD  to  the  Instruction.  It  ex- 
presaea  the  idea  that  if  the  idaintUE  undertook 
to  pass  <3iv«r  the  iridewalk  with  the  knowledge 
that  It  was  d^tetive  tx  dangraoiis,  then  that 
of  Ita^  would  constttate  negligence  which 
would  defeat  recovery.  TMb  is  not  the  law. 
Persons  are  not  to  be  entirely  debarred  fnnn 
the  use  of  the  street  because  they  are  out  of 
repair."  A  person  Is  not  to  be  deprived  of  the 
right  to  use  a  public  highway  because  he 
knows  that  It  la  In  a  dfrngraoua  condition  or 
unsafe.  It  requires  of  bim  the  exercise  of  a 
high  degree  (tf  care  and  prudence  wlille  using 
It.— such  care  and  catitlon  aa  a  reasonably  pru- 
dent person  would  exercise  under  like  dr- 
cumstances.  It  Is  a  question  of  fact  for  the 
juiy  to  say,  under  all  the  evidence,  whether 
his  acta  were  those  of  a  rranonably  prudent 
person,  and  if  the  injury  is  without  his  own 
negligence,  while  he  is  In  the  exercise  of  an 


undoubted  right,  be  Is  entitled  to  recover  for 
such  injury.  The  evidence  in  this  case  shows 
that  the  plaintiff  below  was  Injured  by  his 
wagon  being  ovei-turned  while  traveling  on  a 
public  highway  in  Falls  township,  Chase  coun- 
ty, Kan.;  that  such  highway  was  the  only 
road  he  had  to  get  over  from  the  place  where 
he  loaded  his  hay  to  the  point  of  destination; 
that  the  highway  was  one  that  was  In  con- 
stant use  by  the  public;  that  persons  were 
passing  over  It  every  day  with  all  kinds  of 
carriages  drawn  by  horses.  It  was  not  negli- 
gence for  him  to  use  this  highway  If  he  did  so 
la  a  careful,  prudent  manner. 

The  court.  Inter  alia,  gave  the  jury  the  fol- 
lowing Instructions:  "Knowledge  by  a  per- 
son of  a  defective  or  dangerous  condition  of 
a  public  highway,  and  the  use  of  It  notwith- 
standing such  knowledge,  are  not  of  them- 
selves negligence.  If  the  necessltlea  of  a 
person's  business  require  him  to  use  a  de- 
fective or  dangerous  highway,  he  may  use 
it,  notwithstanding  he  knows  its  defects 
and  dangers.  Such  knowledge  only  requires 
an  Increased  caution  and  diligence  to  avoid 
Injury.  In  other  words,  although  a  person 
Is  required  to  exercise  only  ordinary  care 
and  prudence,  yet  such  care  and  prudence 
must  be  commensurate  with  the  necessities 
of  the  case,  and  maintain  a  constant  level 
with  the  daj^ers  of  the  situation,"  "A  per^ 
son,  although  entitled  to  the  use  of  a  public 
highway,  and  entitled  to  do  so  although  he 
knows  Its  defective  character,  cannot  do  so 
in  the  face  of  certain  danger."  "If  the 
Judgment  ot  an  ordinarily  prudent  and  rea- 
sonable person  would  teach  bIm  that  danger 
was  certain  and  unavoidable,  he  cannot  In- 
sist on  rushing  Into  It,  merely  because  the 
law  gives  him  the  right  to  use  the  public 
highway,  and  requires  the  township  officers 
to  keep  it  in  repair."  The  plaintiff  in  em>r 
complalna  of  these  Instmctlona  We  think 
these  instructions  contain  the  correct  prin- 
ciples of  law  governing  cases  where  a  party 
baa  received  Injuries  by  use  ot  a  defective 
public  highway,  and  these  inatmctlons  are 
In  accordance  with  the  prlndiiieB  of  the 
common  law  and  in  full  harmony  with  the 
decisions  of  the  supreme  court  of  this  state 
on  the  question  of  negligence.  These  In- 
structions are  as  favorable  to  the  defendant 
below  as  the  law  would  permit  The  au- 
thorities cited  by  the  plaintiff  In  wror  do 
not  contain  a  different  rule  from  that  laid 
down  by  the  Judge  In  his  charge  to  the  jury 
In  this  case.  We  are  referred  by  counsel  to 
the  case  of  Artman  v.  Railway  Co.,  22  Kan. 
29t!,  as  laying  down  a  different  rule:  but 
In  that  case  Artman  attempted  to  drive  over 
the  railroad  track,  where  no  crossing  had 
been  put  in,  with  a  hay  frame  on  his  wagon 
partially  filled  with  hay,  at  a  place  where 
he  knew  that  an  empty  wagon  could  scarce- 
ly be  driven  over  with  safety,  and  yet,  with 
this  knowledge,  with  his  eyes  open  as  to  the 
peril,  he  attempted  to  drive  over  it.  The 
court  says:  "He  was  negligent  of  his  duty 
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to  falmself,~«o  wanting  In  care  and  dili- 
gence In  Us  conduct  that  tlie  law  will  not 
afford  him  the  relief  which  he  seeks."  In 
that  case  the  dangt^r  was  apparent,  certain, 
and  unavoidahle.  In  this  case  the  highway 
was  in  daily  use,  and  persons  were  using  it 
constantly,  and  the  danger  was  not  certain 
and  unavoidable.  These  Instructions  in- 
form the  jury  that  if  a  person  knew  its  de- 
fective character,  he  cannot  use  it  In  the 
face  of  certain  danger,  and,  further,  that  if 
the  Judgment  of  an  ordinarily  prudent  per- 
son would  teach  him  that  danger  was  cer- 
tain and  unavoidable,  he  could  not  Insist  on 
its  use  and  require  the  township  to  pay  bim 
for  injuries  received  if  he  rushed  Into  un- 
avoidable danger.  None  of  the  cases  cited 
by  plaintiff  In  error  sustain  the  position  con- 
tended for  by  counsel. 

It  is  insisted  by  plaintiff  In  error  that  the 
court  erred  in  Instructing  the  jury  that  the 
burden  of  proof  was  on  the  defendant  below 
to  show  contributory  negligence.  The  claim 
is  that,  under  the  law  of  1887.  giving  the 
plaintiff  a  right  of  action  in  such  case  as  the 
one  under  consideration,  the  burden  of 
pleading  Is  changed,  and  It  is  necessary  for 
the  plaintiff,  in  setting  out  his  cause  of  ac- 
tion, to  allege  the  absence  of  contributory 
negligence  on  his  part,  and  It  is  also  neces- 
sary for  him  to  prove  that  he  was  free  from 
negligence  contributing  to  his  injury.  The 
statute  under  which  this  action  was  brought 
reads:  "Any  person  who  shall  without  con- 
tributing negligence  on  his  part  sustain 
damage  by  reason  of  any  defective  bridge, 
culvert,  or  highway  may  recover  damages 
from  the  connty  or  township  wherein  such 
defective  bridge,  culvert,  or  highway  Is  lo- 
cated." The  position  of  counsel  would  be 
correct  if  the  answer  contained  simply  a  de- 
nial of  the  allegations  in  the  petition.  It  is 
necessary,  under  this  statute,  for  the  plain- 
tiff to  allege  that  he  was  free  from  negli- 
gence contributing  to  the  Injury,  and  the 
proof  should  sustain  this  allegation;  but  in 
this  case  the  di^endant  below  In  its  answer 
denied  all  the  allegations  in  plaintiff's  peti- 
tion, and  by  way  of  an  affirmative  defense 
alleged  that  the  injnry  that  plaintiff  below 
sustained  was  caused  by  his  own  negli- 
gence, and  set  out  the  particular  facts  con- 
stituting his  negligence:  **That  the  Injury 
was  brought  about  by  the  plaintiff's  own 
negligence  and  misconduct;  that  he  well 
knew  the  road  and  culvert,  and  wdl  knew 
the  comlttlon  of  both  the  road  and  culvert 
before  said  injnry  occurred,  and  with  a  full 
knowledge  of  everything  pertaining  to  the 
road  and  culvert,  said  plaintiff  voluntarily 
and  carelessly  and  recklessly  drove  a  wagon 
loaded  with  bay,  stacked  antl  loaded  on  said 
wagon,  of  the  height  of  six  feet  above  the 
running  gears  of  said  wagon,  at  a  fast,  reck- 
less, and  furious  speed,  down  a  steep  hill 


and  Incline,  Immediately  on  to  said  culvert 
and  road  at  said  place,  and  by  reason  of  said 
fast,  careless,  and  reckless  driving,  and  bad 
handling  of  the  team,  and  by  reason  of  the 
hay  t>elng  loosely  and  badly  stacked  on  the 
wagon,  said  wagon  was  overturned  by  the 
team,  and  plaintiff  jumped  from  said  load 
of  hay,  without  any  necessity  for  so  doing, 
and  was  thereby  a  little  hurt"  Now,  under 
the  allegations  of  this  answer,  we  think  that 
the  burden  <^  showing  the  facts  constitutliig 
contributory  negligence  was  upon  tbe 
fendant  It  had  set  up  an  afflrmatlve  dfr 
tease,  and  it  should  have  be«i  required  to 
establish  it  by  evidence.  The  evidence  on 
behalf  of  the  plaintiff  hod  shown  that  he 
was  in  the  exercise  of  doe  care  and  caution 
at  the  time  the  accident  occurred,  and  If  tbe 
defendant  below  relied  upon  the  facts  stated 
in  its  answer  as  conBtltailng  such  contribu- 
tory negUgraice  as  would  defeat  the  plain- 
tlfTs  action,  tbe  burden  of  establishing  them 
was  certainly,  under  general  rules  of  evi- 
dence, cast  upon  the  def«idant 

The  final  error  com^alned  of  Is  In  tbe 
overruling  of  defendant's  (below)  motion  for 
a  new  trial.  It  is  earnestly  Insisted  by 
counsel  that  the  court  should  have  set  aside 
the  verdict  of  the  jury  and  granted  a  new 
trial  on  the  grounds  of  newly-discovered  ev- 
idence material  to  a  proper  defense  to  said 
action.  We  have  read  the  affidavits  filed  for 
a  new  Mai,  carefully,  and  we  do  not  tUnk 
they  present  such  facts,  undw  the  drcum- 
stances,  as  entitled  the  defendant  below  to 
a  new  trial.  Tbe  defendant,  in  its  answer, 
set  up  the  very  facts  that  It  now  claims 
were  not  dlscov««d  until  after  the  verdict 
of  the  Jury  was  returned;  that  these  tacts 
were  first  discovered  after  the  trial  was 
over.  It  seems  strange  that  defendant  be- 
low should  have  knowledge  oi  these  fkcts. 
In  order  to  set  than  up  in  its  answer,  and 
then  claim  that  It  first  discovered  the  facts 
for  the  first  time  after  the  trial.  In  the 
cross-examination  of  witnesses  for  the  ^in- 
tiff  below  tlieir  attrition  was  called  to  the 
mannw  of  loading  the  hay  on  the  wagon. 
Counsel  for  defendant  below  asked  plaintiff, 
on  eroes^xamlnation,  all  about  the  manner 
in  which  the  hay  was  loaded  <m  the  wagon; 
and  also  other  witnesses  were  examined  by 
defendant  In  relation  to  the  manner  in 
which  the  hay  was  bound,  and  the  condl- 
tlon  of  the  hay  and  wagon.  We  do  not  think 
the  ffteta  set  out  in  the  affidavit  are  very 
material  In  this  case;  and  If  they  were,  it 
does  not  neem  that  due  diligence  had  been 
used  to  discover  them;  and  If  they  had  be&n 
produced,  they  would  only  be  cumulative  ev- 
idence of  fiicts  already  before  the  Jury.  We 
think  tliere  was  no  error  In  overruling  tbe 
motion  for  a  new  trial.  The  Judgment  of 
the  district  court  Is  affirmed.  AU  tbe  Judges 
concurring. 
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(a  Kao.  A.  413) 
HODGSON  T.  McKINSTRT.   (No.  60.) 
<Ooart  of  Appeals  of  Kansaa,  Soathera  Depart- 
ment, 0.  D.  Dec.  7.  1895.) 

JUDOIUHT  AOAIKST  NaTIOKAL  BaKK— JDlSSOLUTtOIT 

— CoLio-TERAi.  Attack. 
Under  the  act  of  cougresi  for  the  or- 
ganintioQ  of  national  banking  auodatlons, 
where  parties  ha^e  complied  with  Its  proTlilons, 
and  are  once  organised,  it  becomea  a  body  cor- 
porate, and  posBesses  such  rlKhts,  powers,  and 
obligations  as  are  provided  lor  in  the  law  of 
Ita  organixatton;  and  may  go  into  Tolnntar;  liq- 
uidation, and  diasolTS  its  corporate  existence 
br  a  Tote  of  its  shareholders  owning  two-thirds 
of  Its  stock;  and  when  the  corporation  has  gone 
into  liquidation  and  dissolved,  its  corporate 
power  ceases,  and  it  can  neitlier  sue  nor  be 
sued,  and  cannot  be  represented  as  a  partr  to  a 
suit  1^  its  formtir  officers  or  shareholders;  and 
any  Jadgment  rendered  against  a  national  bank- 
ing association  after  it  has  been  dissolTed  is  ab- 
solutely Toid.  and  may  be  collaterally  called  in 
queetioa  by  any  peraou  affected  thereby. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingman  coun- 
ty; L.  W.  Leslie,  Judge. 

This  suit  was  commenced  by  Bobert  E. 
McKinstry  against  R.  W.  Hodgson  to  re- 
cover upon  a  certain  appeal  bond  from  a 
justice  of  the  peace  to  the  district  court 
Trial  by  the  court  and  jury.  Judgment  for 
plaintiff  below.  Case  made  by  defendant 
below,  and  brought  to  thla  court  for  review. 
ReTersed. 

S.  S.  Aabbaugfa,  for  plalntifr  In  error. 

JOHNSON,  P.  J.  Hobert  B.  McKinetry  at 
tempted  to  commence  an  action  before  a  jus- 
tice of  the  peace  against  tbe  Citizens'  Na- 
tional Bank  of  Kingman,  Knn.,  a  former 
banking  ccHimratlon,  organized  under  the 
laws  of  the  United  States;  and  upon  at- 
tempted eerrtce  of  a  aummona  upon  R.  W. 
Hodgson,  the  former  president  of  said  bank- 
ing corporation,  a  Judgment  was  pretended 
to  be  rendered  for  tbe  plaintiff  below,  and 
thereafter  an  appeal  bond  was  filed,  signed 
>y  R.  W.  Hodgson  as  surety,  and  the  cause 
taken  to  the  district  court,  and  thereafter 
such  proceedings  were  pretended  to  be  had 
as  resulted  in  a  pretended  judgment  In  favor 
of  McKlnstry  against  the  Citizens'  National 
Bank  of  Kingman,  Kan.,  and  afterwards 
execution  was  Issued  on  such  judgment,  and 
returned  unsatisfied  for  want  of  goods,  chat- 
tels, lands,  and  tenements  from  which  to 
make  the  same,  and  this  suit  was  then  In- 
stituted In  the  district  court  of  Kingman 
county,  Kan.,  by  Robert  E.  McKinstry 
against  R.  W.  Hodgson  upon  such  appeal 
bond.  The  petition  of  the  plaintiff  below 
was  an  ordinary  petition  on  the  bond,  set- 
ting forth  the  commencement  of  t)ie  suit 
before  the  justice  of  the  peace,  rendition  of 
judgment,  the  signing  of  the  appeal  bond  by 
R.  W.  Hodgson,  Its  approval  by  the  Justice 
of  the  peace,  and  attaches  a  copy  of  said 
bond  to  his  petition,  the  trial  of  the  case  In 
the  district  court  on  tbe  appeal,  the  rendi- 
tion of  Judgment  therein  in  favw  of  Robert 
T.42F.no.9— 59 
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E).  HcKlnstry  against  tbe  Gittsena'  National 
Bank  of  Kingman,  Kan.,  tbe  Issuance  of 
ecutlon  therecoi,  the  return  tbereof  not  satis- 
fled,  and  levying  Judgment  against  said 
Hodi^n  for  tbe  amount  of  tbe  Judgmmt, 
Interest,  and  costs.  To  tbls  petiti<»i  the  said 
R.  W.  Hodgson  made  bis  answer,  setting  up 
tbree  separate  defenses.  Tbe  first  answw 
admits  tbe  signing  of  tbe  appeal  bond,  but 
denies  that  tbe  suit  wberebt  tbe  aj^eal  bond 
was  given  -was  at  that  time  w  at  any  time 
legally  praiding  against  tbe  Oltliais*  Nation- 
al Bank  of  Kingman.  Hie  sectmd  answra  Is 
as  follows:  "And  for  a  further  and  mwe 
particular  answer  ber^n  defendant  alleges: 
That  on  tbe  24tta  day  of  December,  1888,  tbe 
said  dtizois'  Nation^  Bank,  tbe  d^endant 
in  the  actlaa  wher^  sidd  bond  vas  given, 
as  set  out  In  plaintiff's  petttlon,  went  Into 
voluntary  liquidation  and  dlssolutfon,  and  Ito 
existence  as  a  eorporatiwn  was  on  that  day, 
to  wit,  Decnaber  2i,  1888,  entirely  tennl- 
natedand  foreverended.  And  that  tbiaresult 
was  reecbed  by  reasm  ct  tbe  said  bank  hav- 
ing prior  to  that  di^  duly  and  pr<q»erly 
taken  and  ptirsned  all  the  ateps  and  done  aU 
the  acta  provided  and  required  by  the  atat- 
utes  of  tbe  United  States  for  tbe  vcdontazy 
UqutdaUon  and  dissolution  of  national  bank 
corporations  organiaed  nnd^  and  by  virtue 
of  said  statutes.  That  the  pretended  service 
of  process  uiran  said  CltiEona^  National  Bank 
as  set  out  In  plaintiff's  petition,  and  the  pre^ 
tended  appearance  of  said  bank,  by  Its  at- 
torneys or  othwvrlse,  was  utterly  null,  void, 
and  of  no  effect,  because  and  by  reason  of 
tbe  said  voluntary  liquidation  and  dlsscdn- 
tlon  of  said  corporation  defendant  prtw 
thereto,  to  wit,  on  said  24th  d^  of  DecMn- 
ber,  1888.  And  further  denies  that  any  legal 
or  valid  Judgment  was  ever  at  any  time  ren- 
dered against  said  Citizens'  National  Bank 
bi  said  action  of  Robert  B.  McKlnstry  against 
tbe  same,  as  In  plalntUTe  petitltm  daimed 
and  set  out,  for  tbe  reason  tliat  long  prior 
thereto  tbe  said  bank  bad  been  disincorpo- 
rated, and  become  nonexistent,  by  and 
tfarongh  its  said  volmitary  liquidation  and 
dissolution."  To  tbe  seoond  answer  the 
plaintiff  below  demurred,  tor  tbe  reason  that 
said  second  defense  does  not  state  facts  euf- 
flrlent  to  constitute  a  defense  to  the  plain- 
tiff's action.  Thie  demurrer  ynM  sustained 
by  the  court,  and  the  defendant  below  ex- 
cepted to  the  ruling  of  the  court  instolning 
said  demurrer.  And  afterwards  a  trial  was 
had  upon  the  petition  and  defenses  set  out 
In  the  first  and  third  defenses  of  the  answer, 
and  resulted  in  a  judgment  In  favor  of  Mc- 
Kinstry against  Hodgson;  and  tbe  plaintiff 
in  error  made  a  case,  and  brings  the  matter 
to  tbls  court  for  review. 

The  sole  question  for  the  consideration  of 
this  court  Is  whether  the  facts  stated  la  tbe 
second  defense  of  tbe  defendant  below  con- 
stltuted  any  defense  to  the  petition  of  the 
plaintiff  below.  The  plaintiff  below,  by  hla 
demurrer,  admitted  the  tmtb  of  all  tbe  facts 
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stated  In  the  secoDd  defense  set  up  in  said 
answer,  and  all  reasonable  conclusions  to  be 
drawn  therefrom  most  favorable  to  tlie  de- 
fendant below.  The  original  suit  waa  pre- 
tended to  be  instituted  against  the  Citizens' 
National  Bank  of  Kingman,  Kan.,  which  bad 
formerly  been  a  corporation  created  imder 
the  well-known  act  of  congress  to  provide  a 
national  currency  secured  by  pledge  of  Unit- 
ed States  bonds,  which  act  provides  the 
mode  in  which  the  banking  associations  are 
to  be  organized  under  articles  of  association; 
that  every  association  formed  pursuant  to 
this  provision  shall  "be  a  body  corporate," 
and  "have  succession  by  the  name  desig- 
nated In  its  organization  certlQcate,  and  for 
a  period  of  twenty  years  from  Its  organiza- 
tion, unless  sooner  dissolved."  By  such 
name  it  may  sue  and  be  sued,  complain  and 
defend,  as  fully  as  natural  [>er8ons.  A  cor- 
poration la  defined  to  be  the  aasociaticm  of 
persons  In  law  under  a  particular  name, 
with  such  powers,  rights,  and  obligations  as 
are  prescribed  by  the  law  of  its  creation,  to 
carry  on  the  business  for  which  it  was  or- 
ganized so  long  as  the  corporate  entity  may 
exist;  and  when  the  corporation  is  dissolved 
all  corporate  power  ceases.  When  a  corpora- 
tion Is  dissolved,  it  ceases  to  exist  for  any 
cause,  and  is  considered  as  civilly  dead,  and 
can  no  more  act,  by  its  agents  or  otherwise, 
than  a  natural  person  under  the  same  cir- 
cumstances. The  second  defense  set  up  In 
the  answer  of  the  defendant  alleges  that  on 
the  24th  day  of  December,  1888,  the  Citi- 
zens' National  Bank  of  Kingman,  Kan.,  went 
Into  voluntary  liquidation,  and  dissolved, 
and  its  existence  as  a  corporation  was  that 
day  entirely  and  forever  ended,  and  states 
the  manner  of  Its  dissolution.  The  act  of 
congress  under  wblch  national  bank  associ- 
ations are  created  provides  that  any  associar 
tlon  created  under  the  act  may  go  into  liqui- 
dation and  be  closed  by  a  vote  of  its  share- 
holders owning  two-thirds  of  its  stock.  The 
corporate  existence  of  the  Citizens'  National 
Bank  of  Kingman,  Kan.,  having  been  ter- 
minated by  its  dissolution,  its  corporate  pow- 
ers ceased,  and  It  could  neither  sue  nor  be 
sued,  and  could  not  be  represented  as  a  par- 
ty to  any  suit.  There  can  be  no  suit  with- 
out parties  plaintiff  and  defendant;  and 
where  either  of  the  parties  are  dead  the 
court  cannot  acquire  any  Jurisdiction  over 
such  party,  and  any  Judgment  or  order  taken 
against  a  dead  person  Is  void,  and  binds  no 
person.  We  think  the  case  of  Railway  Co. 
V.  Smith,  40  Kan.  192,  19  Pac.  630,  is  de- 
cisive of  this  case.  Justice  Valentine,  speak- 
ing for  the  court,  says:  "In  all  cases  of 
death  or  other  disability  of  a  party  the  ac- 
tion can  then  be  continued  only  by  or  against 
the  representatives  or  successors  In  Inter- 
est of  such,  and  not  in  such  party's  own 
name.  •  •  •  This  case  Is  where  the  origi- 
nal party  has  ceased  to  exist,  has  become 
defunct,  is  dead,  and  therefore  not  able  to 
prosecute  or  defend."  Tbe  same  position  is 


affirmed  in  the  case  of  Ciinkle  T.  Railroad 
Co.,  54  Kan.  194,  40  Fac.  184.  It  follows 
from  these  decisions,  as  well  as  from  gen- 
eral rules  of  law  respecting  parties  to  a  suit, 
that  the  court  erred  in  sustaining  the  de- 
murrer of  the  plaintiff  below  to  the  second 
defense  set  up  by  defendant  below  In  his 
answer.  The  judgment  of  the  district  court 
is  reversed,  and  the  case  remanded  to  tbe 
district  court,  with  direction  to  grant  a  new 
trial,  and  to  overrule  the  demurrer  of  the 
plaintiff  to  said  second  count  of  defendant's 
answer.  All  the  Judges  concurring. 


(3  Kaa  A.  418) 
HODGSON  T.  HARDY. 

(Court  of  AppeaiR  of  Kansas,  Southern  Depart- 
ment, C.  D.   Dec.  7,  18^.) 

Error  from  diBtrict  court,  Kingman  county; 
L.  W.  Leslie.  Jurlge. 

Action  by  ChRrteit  B.  Hardy  Bf^inst  R.  W. 
Hodp^on.  Judgment  for  plaintiff.  Defendant 
brings  error.  Itevtrsed. 

Ashbaugh  &  Steck,  for  plaintiff  in  error.  J. 
W.  Stein,  for  defendant  in  errw. 

JOHNSON,  P.  J.  This  was  an  action  insrti- 
tutpd  in  the  district  court  of  Kingman  county, 
Kan.,  b7  Charles  B.  Hardy,  against  K.  W. 
Hodgoon.  to  recover  on  an  api)eal  bond.  The' 
same  facts  exist  in  this  ease  as  do  in  the  case  of 
Hodgson  V.  McKinstiT  (No.  60,  jnst  decided  by, 
tliiB  court)  42  I'ac.  920,  and  the  decision  in  that, 
case  iadccisive  of  this.  Forthc  reasons  setforth 
in  the  opinion  in  that  case  the  jnrtgraent  of  the 
district  court  is  reversed,  and  tne  case  remand- 
ed to  the  district  coort,  with  directiona  that  the, 
court  set  aside  the  judgment,  and  grant  a  new 
trial,  and  OTorrule  tne  demurrer  of  the  plaintiff 
below  to  the  answer  of  the  defendant.  All  the 
judges  conconing. 


(SKuL  A.I5r> 

BRADLICT  ct  al.  t.  BTBSLBY  et  aL  (BALL 

et  al.,  Garnishees).  ! 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.   Dec.  7,  18^.) 

RaviBw  ON  Apfbal— DiscHAHOB  or  OAaHisaHBRt 
— PaoPBKTT  LiASLB— Laxd  Hbld  ar  Tbustkb. 

1.  This  court  has  the  power  to  review  the 
action  of  the  trial  court  in  discharging  a  gar- 
nishment, though  the  record  does  not  cMktain 
the  Jui^ment  in  the  original  action. 

2.  Garnishment  proceedings  bind  only  such 
property,  money,  und  credits,  not  exempt  by 
law  from  execution,  as  belong  to  the  defendant, 
and  in  the  possesaion  of  the  garnishee,  or  owed 
by  him  at  the  time  of  the  service  of  process 
upon  the  garnishee. 

3.  Where  real  estate  is  conveyed  Iqr  the 
debtor  to  a  person  in  trust  to  answer  a  bona 
fide  debt  due  another,  such  trustee  is  not  lia- 
ble in  proceedings  in  garnishment,  nnless  it 
appears  that,  at  the  time  of  service  of  the  no- 
tice in  garnishment,  a  surplus  remained  in  hit 
hands  belonfring  to  the  debtor  after  anawering 
the  requirements  of  such  trust. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barber  county; 
C.  W.  Ellis,  Judge. 

Action  by  Bradley  &  Metcalf  against  Byer- 
ley.  Dark  &  Ktmyan  In  wbicli  James  P.  Hall 
and  others  were  gamiabees.  From  a  Jndg- 
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ment  dlscharfirlnff  the  gamlabees,  plaintiffs 
bring  error.  Affirmed. 

Orerstreet  &  Denton,  for  idalntlffs  In  error. 
<j.  M.  Martin,  for  defeudunts  in  error. 

COLE,  J.  On  April  25,  1S89,  Bradley  & 
Metcalf  brought  an  action  In  the  district 
«ourt  of  Barber  county  against  the  firm  of 
Byerley,  Dark  &  Rimyan,  and  at  the  same 
time  filed  an  affidavit  In  garnishment  upon 
-which  a  summons  was  Issued  to  James  P. 
Hflll,  Xaunle  Ruuyan,  and  Andrew  Axline 
as  garnishees.  The  garnishee  defeudants  Ax- 
lina  and  Kunyan  filed  their  answers,  deny- 
ing, generally,  that  they  were  indebted  in 
any  manner  to  the  princ-ljial  defeudants,  and 
that  they  had,  under  their  possession  OT  con- 
trol, anj'  property,  money,  or  credits  belong- 
ing to  said  principal  defendants.  James  P. 
Hall  filed  his  answer,  in  which  he  set  fortli 
that  he  bad  in  his  possession  and  under  his 
control  certain  property  belonging  to  said 
principal  defendants,  a  part  of  which  wiis 
real  and  a  part  [)crsoua].  He  set  forth  in  his 
answer  that  he  held  the  personal  property 
by  virtue  of  a  certain  chattel  mortgage,  which 
had  been  executed  by  the  principal  defend- 
ants to  him  to  secure  certain  Indebtedness,  a 
portion  of  which  was  due  to  him  personally 
nud  the  balance  to  certain  other  creditors 
named  in  said  chattel  mortgage,  lie  further 
set  forth  In  his  answer  that  he  held  dmis 
to  certain  projierty  which  had  been  executed 
by  sail!  principal  defeudants,  and  the  puriwse 
fur  which  he  held  the  same;  and,  further, 
that  the  principal  defendants.  Byerley  &  Djirlt, 
who  had  succeeded  the  firm  of  Byerley,  Dark 
&  Runyan,  liad  executed  their  chattel  mort- 
gages upon  the  personal  proi)erty  of  which 
he  had  posst-sslon  subject  to  the  one  which 
had  been  given  to  Hall.  The  plaintiffs  filed 
a  written  exception  to  the  auswers  of  said 
garnishees,  and  served  uotlce  upon  each  of 
them  tliat  objection  was  made  to  the  dis- 
charge of  said  garnishees,  or  either  of  them, 
from  linblllty  under  their  said  answers;  and 
the  issue  liaving  thus  been  Joined  under  the 
stiitute,  the  case  came  on  for  hearing  be- 
tween the  plaintiffs  and  the  garnishee  de- 
fendants, whereupon  the  plaintiffs  asked  leave 
of  court  to  dismiss  sold  action,  as  to  the  gar- 
nishee tlefeudants  AxUue  and  Kunyan,  with- 
out prejudice  to  a  future  action,  and  fiu'ther 
asked  that  said  dismissal  he  granted  without 
the  taxation  of  attorney's  fees  for  said  gar- 
nishee defendants;  and  the  court  sustained 
the  application  of  the  plaintiffs  to  dismiss,  hut 
oven'uled  said  appliuition  so  far  as  the  taxa- 
tion of  the  attorney's  fees  was  coucerued. 
After  the  court  had  ruled  that  the  attorney's 
fees  would  be  taxed  in  favor  of  eat-h  of  said 
garnishee  defendants,  the  plaintiffs  asked 
leave  to  withdraw  their  offer  of  dismissal, 
and  to  pnx'eed  with  the  trial  upon  the  an- 
swer of  said  defeudants,  which  motion  the 
court  overnile<l;  and  after  the  ruling  of  the 
court  taxing  the  attorney's  fees  in  favor  of 
each  of  said  garalstaee  defendants,  as  well  as 


the  refusal  of  the  court  to  permit  the  with- 
drawal of  the  offer  to  dismiss,  the  plaintiffs 
duly  excepted.  Thereupon  the  trial  proceed- 
ed as  between  the  plaintiffs  and  the  garnishee 
defendant  James  P.  Hall.  And  the  plaintiffs, 
having  introduced  all  their  evidence,  rested, 
and  filed  their  motion  for  Judgment  upon  the 
evidence  introduced  by  the  plaintiffs  in  the 
case,  which  motion  was  by  the  court  over- 
ruled, and  Judgment  rendered,  discharging 
the  said  garnishees  and  taxing  the  cost,  in- 
cluding an  attorney's  fee,  against  the  plain- 
tiffs. Prom  the  ruling  of  the  court  dischar- 
ging each  and  all  of  said  garnishees,  as  well 
as  taxing  the  attorney's  fees  in  each  case, 
plaintiffs  in  error  bring  the  case  here  for 
review. 

Counsel  for  defendants  in  error  urge  as  a 
preliminary  question  that  this  court  cannot 
review  the  matters  in  controversy  for  the 
reason  that  the  record  doe?  not  contaiu  the 
final  Judgment  in  the  original  action.  This 
position  is  not  well  taken.  Paragmph  4641, 
Gen.  St  ISSO,  provides:  "The  supreme  court 
may  reverse,  vacate  or  modify  *  •  *  an 
order  that  grants  or  refuses  a  continuance; 
dlficliarges,  vacates  Jr  modifies  a  provisional 
remetly."  Under  this  portion  ol  said  i)ara- 
grai)h,  this  court  has  the  power  to  review  the 
action  of  the  trial  court  in  dlscliarglug  the 
garulslicea  from  liability;  aud,  where  the  rec- 
ord contains  everything  necessary  for  this 
court  to  pass  ui)on  the  errors  complained  of 
in  that  regard,  It  is  suffideut  to  challenge 
our  attention,  eveu  although  the  record  does 
not  contaiu  the  final  Judgment  in  the  original 
case, 

Plaintiffs  in  error  urge  a  numljer  of  reasons 
why  the  Judgment  of  the  trial  court  should  he 
reversed,  aud  we  shall  proceed  to  consider 
them  in  the  order  In  which  they  ore  present- 
ed. 

The  first  assignment  of  error  upon  which 
plaintiffs  in  error  rely  Is  that  "tlte  court 
erred  iu  dismlssiug  the  said  action  as  to  the. 
defendant  Nannie  liunyan,  and  taxing  the 
cost,  includlug  $2o  for  attorney  fees,  against 
the  plaintiffs  in  error."  The  record  discloses 
that  wheu  the  issue  bad  been  Juiue<l  as  be- 
tween the  plalutlffs  in  error  and  the  gar- 
nlsliee  defendant  Xnunie  liunyau,  aud  the 
time  had  arrived  for  the  trial  of  said  issue, 
plaintiffs  in  error  moved  the  court  for  per- 
missiou  to  dismiss  said  action,  and  as  a  sep- 
arate request  also  moved  the  court  that  such 
dismissal  be  made  without  taxation  of  the 
attorney's  fee  provided  by  statute.  The  coui't 
granted  the  motion  to  dismiss,  hut  very  t)roi>' 
erly  held,  under  the  circumstances  of  this 
case,  that  the  attoruey's  fee  must  lie  taxed 
as  against  the  plaintiffs.  A  garnishee  de- 
fendant can  only  be  held  liable  wliere  there 
is  either  proiierty,  money,  or  creilits  Iu  the 
hands  of  such  garnishee  belonging  to  the  prin- 
cipal defendant,  anil,  if  tbe  plaintiff  ex<-ept8 
TO  the  answer  filed  by  such  garnishee,  it  be- 
comes necessary  to  try  the  issue  tiius  fram- 
ed. This  is  a  separate  trial  from  that  which 
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may  arise  between  the  platntlffB  and  principal 
defendants,  and  tlie  garnishee  la  thereby  com- 
pelled to  obtain  counsel  to  represent  his  in* 
terestB  In  such  trial;  and  the  statute  wisely 
provides  that  in  such  a  case,  If  the  i;dalQtiff 

'fan  to  prore  any  liabllllT  on  the  part  of  the 
garnishee,  be  shall  contrlbnta  the  amount 
named  in  the  statute  to  assist  In  defraying 
the  expenses  incurred  by  the  garnishee  In  the 
litigation.  Nor  do  we  think  tiiat  the  court 
erred  In  afterwards  refusing  to  permit  plain- 
tUCs  to  withdraw  their  dismissal  When  plain- 
tuts  come  into  court,  and  ask  the  court  to 

I  dismiss  an  action,  and  the  request  Is  granted. 
It  Is  within  the  discretion  of  the  trial  court 

I  as  to  whether  such  dismissal  shall  be  set 
\  aside  or  not,  and  in  this  case  we  cannot  sb7 
i  that  the  trial  court  abused  tliat  discretion. 

II  The  other  assignments  of  error  urged 
.jplalntlfb  may  all  be  considered  under  one 
ihead,  as  all  allude  to  the  action  of  the  court 
in  discharging  the  gamldiee  defendant  James 
^F.  Halt  It  Is  shown  by  the  record  that  the 
|princlpal  defendants  In  this  action  were  In- 
debted to  James  P.  Hall  in  the  sum  of  $1,500. 
^and  that  there  also  existed  certain  other  in- 
debtedness of  said  principal  defendants,  due 
to  Nannie  Runyan  and  Hrs.  Wall.  The  evi- 
dence disclosed  that  these  were  all  bona  fide 
idebts,  and  these  debts  were  secured  by  a  chat- 
itel  mortgage  executed  by  the  principal  de- 
fendants to  Hall,  each  note  being  specially 
referred  to  in  the  chattel  mortgage,  and  It 
being  specifically  stated  In  said  mortgage 
'that  the  security  was  to  be  used  In  paying 
'such  Indebtedness.  The  principal  defend- 
ants  had  also  conveyed  to  Hall  a  store  build- 
ing described  as  "lot  six  (pi.  South  Main 
street.  Medicine  Lodge;  also  lot  twelve  (12), 
Ion  Second  Ave.  In  the  same  city,"  a  piece  of 
I  real  estate  which  is  described  as  "Byerley's 
(Homestead";  and  also  the  S.  %  of  the  N.  W. 
44  and  the  N.  %  of  the  S.  W.  section  27, 
{township  81,  range  11,  in  Barber  county.  So 
Iter  as  any  liability  of  the  garnishee  is  con- 
cerned, with  regard  to  the  stock  of  goods,  the 
evidence  disclosed  that  no  surplus  remained 
jln  his  bands  after  the  satlsfiactlon  of  the 
debts  for  which  such  goods  were  pledged, 
and  the  evidence  further  shows  clearly  that, 
after  the  satisfaction  of  the  chattel  mort- 
gage given  to  Hall,  the  balance  of  the  goods 
were  taken  possession  of  by  the  Citizens* 
Bank  under  a  chattel  mortgage,  the  bona 
fides  of  which  is  not  controverted.  AU  these 
claims  were  a  Hen  upon  the  stock  prior  to 
the  proceedings  in  garnishment  instituted  by 
the  plaintiffs.  In  order  to  establish  a  liabil- 
ity upon  the  part  of  the  garnishee,  there  must 
be  a  surplus  in  his  hands  after  the  satisfac- 
tion of  the  debts  for  which  the  property 
stands  pledged.  Such  surplus  did  not  exist, 
so  far  as  the  goods  are  concerned,  in  this 
case,  and  the  court  therefore  committed  no 
error  in  bidding  that,  with  regard  to  said 


goods,  there  was  no  IlabUlly  upon  the  part 
of  the  garnishee  HaU.  So  far  as  tbe  convey- 
ance of  tbe  store  building  Is  concerned,  the 
evidence  discloses  tbat  It  had  not  been  placed 
on  record,  and  that  the  deed  conveying  same 
had  been  retained  to  the  principal  defmd- 
ants  on  April  23d,  two  days  before  the  service 
of  the  summons  In  garnishment  upon  Hall. 
Garnishment  proceedings  bind  only  avch 
property,  money,  and  credits  as  belong  to  tbe 
defendants  in  the  possession  of  the  garnishee 
or  owed  by  him  to  the  defendant  at  the  time 
of  tbe  service  of  the  process  In  gaxnlshmenL 
Witb  regard  to  the  piece  of  real  estate  de- 
scribed as  "Byerley's  Homestead,"  and  also 
lot  12,  <n  Second  avenue  tbe  plaintlflrs  are 
In  no  position  to  complain.  It  Is  Immaterial 
what  transfers  had  been  made  of  \^ese  two 
l^eces  of  real  estate,  or  the  purpose  for  which 
such  transfers  bad  bera  made.  The  evidence 
clearly  discloses  that  one  of  those  tracts  was 
the  homestead  of  Byerley  and  the  other  tbe 
homestead  of  Bunyan.  Such  being  tbe  case, 
tbey  could  In  no  way  be  liable  for  any  Indebt- 
edness wUch  might  be  dne  from  the  prin- 
cipal defendants  to  the  plaintiffs,  for  the 
lien,  as  against  the  garnishee,  could  be  no- 
greater  than  tbe  Judgment  lien  agidnst  tbei 
principal  defendants.  Oamtsbment  proceed-' 
Ings  can  only  reach  such  property,  whether  ir 
be  real  or  personal,  as  may  be  by  law  not  ex- 
empt from  execution.  Gen.  St  1895.  S  429eL 
Did  the  court  commit  error  In  discharging 
the  garnishee  defendant  HaU  from  liability 
with  regard  to  tbe  tract  of  land  described  as 
"the  S.  %  of  tbe  N.  W.  ^  and  the  N.  %  of 
tbe  S.  W.  section  27,  township  31,  range 
11,"  the  deed  for  which  was  held  by  Hall  at 
the  time  he  was  served  with  process  as  gar- 
nishee in  this  case?  We  have  had  some  dif- 
ficulty In  answering  this  question,  and  it  Is 
only  after  an  examination  of  many  authori- 
ties, not  only  of  our  own  state  but  of  othent. 
that  a  conclusion  has  been  reached.  Tbe  evi- 
dence Is  not  very  clear,  but  the  position  of 
the  trial  court  seems  to  have  been  that  tlii.« 
piece  of  property  was  conveyed  to  Hall  In 
trust  for  G.  M.  Bunyan  for  the  purpose  of 
securing  a  debt  which  was  due  to  him  fbr 
money  which  had  been  placed  in  the  business 
of  Byerley,  Dark  &  Bunyan,  and  we  think 
there  Is  sufficient  evidence  to  sustain  this 
conclusion  of  the  trial  court  Such  being  the 
case,  the  real  estate  sought  to  be  readied 
had  ceased  to  be  the  property  of  tbe  ptin- 
cipal  defendants,  and  was  held  by  the  gar- 
nishee Hall,  not  as  their  property,  bat  In 
trust  for  O.  B.  Runyan,  and  he  would  there- 
fore not  be  liable  In  this  action  because  he 
had  possession  of  the  deed  conveying  said 
real  estate.  Morrill  t.  Baymond,  28  Kan. 
416;  Franklin  r.  Oolley,  10  Kan.  261;  Drake, 
Attachm.  (3d  Bd.)  |  539.  Perceiving  no  er- 
ror in  this  case,  the  judgment  of  the  district 
court  is  afilmed.  AU  the  Justices  concnrrlng. 
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ATCHISON,  T.  A  S.  F.  B.  CO.  t.  DITUAfiS  i 
et  at 

(Court  of  Appeals  of  KansaB,  Southern  Depart- 
ment, C.  D.   Dec.  7.  1895.) 

Case  Maps— pRBscMPrioss—SurFiciBKCT. 

1.  Where  a  case  made  is  served  and  ac- 
knowledged hy  the  opposite  party,  a  statement 
of  something  which  occnrred  subsequent  to 
said  service  cannot  be  a  part  of  the  legal  "case 
made,"  for  the  reason  that  the  said  statement 
has  not  been  served  upon  the  opposite  party. 

2.  In  the  making,  scrring,  settling,  and  fil- 
ing of  a  case  made,  any  duty  imposed  upon  the 
court  or  judge  will,  in  the  absence  of  anything 
to  the  contrary^  be  presumed  to  have  been  done 
in  accordance  with  the  requirements  of  the 
law,  but  any  duty  required  of  the  litigants  must 
be  afiirmatlvely  shown  by  the  rectwd  to  hare 
been  performed. 

3.  The  record  must  affirmatively  ahow: 
(1)  That  the  "case  made"  was  served  In  prop- 
er time;  (2)  that  the  opposite  party  was  pres- 
ent at,  or  was  notified  or  waived  notice  of,  the 
time  and  place  uf  settling  the  case,  or  had 
waived  his  right  to  make  amendments, 

(Syllabus  by  the  Court) 

Krror  from  district  court,  Sedgwick  county; 

C.  Reed,  Judge. 

Action  by  C.  L.  Dltmars  and  others,  part- 
ners, as  Dltmars,  Vorls  &  VaDdevere,  against 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Dismissed. 

A  A  Hard  and  Bentley  &  Fei-guaon.  for 
plaintltC  in  error.  J.  D.  Houston,  for  defend- 
ants in  error. 

DENNISON,  J.  An  objection  is  raised  to 
the  record  in  this  case.  The  defoidant  In 
error  contends  that  there  is  no  proper  record 
attached  to  the  petition  in  error;  hence,  noth- 
ing this  court  can  review.  We  will  consider 
this  objection  first,  for  the  reason  that,  if  It  is 
well  founded,  the  others  need  not  be  consid- 
ered. The  record  shows  a  "case  made"  pre- 
pared and  served.  The  service  is  acknowl- 
edged by  J.  D.  Houston  and  W.  H.  Boone, 
attorneys  for  plaintlfT,  on  Manh  3,  1891. 
Immediately  following  the  acknowledgment 
of  service  is  the  following  statement  to  wit: 
"Thereafter  and  prior  to  March  30,  1891,  said 
case  made,  as  prepared  by  the  defendant,  was 
presented  to  the  court  tor  settlement,  togeth- 
er with  the  suggestions  of  amendments  there- 
to, the  plaintiff  appearing  by  J.  D.  Honston 
and  W.  H.  Boone,  and  the  defendant  by  Bent- 
ley  &  Ferguson,  and  the  court  not  baring 
time  to  examine  the  said  case  made,  and  to 
settle  the  same,  extended  from  time  to  time 
for  settlemmt  until  July  9,  1891;  and  there- 
after, OD  2d  July,  1891,  counsel  for  defendant 
made  application  for  a  settlement  of  the  case 
made  herein,  and  was  by  the  court  Informed 
that  he  was  engaged  at  that  time,  and  that 
the  time  for  settling  the  same  would  be  ex- 
tended. If  counsel  desired,  tmtll  such  time 
as  the  court  might  be  prepared  to  settle  the 
same."  Then  the  certificate  of  the  judge, 
which  Is  as  follows:  "I,  C.  Reed,  Judge  of 
the  district  court  of  Sedgwick  county,  Kan- 

1  Beheaxing  granted. 


sas,  do  hereby  certify  that  the  above  and 
foregoing  case  made  was  duly  nwepared,  serv- 
ed,  and  submitted  for  settlement,  and  set- 
tled and  signed  by  me  as  a  correct  case  made, 
this  July  14tli,  1891.  C.  Beed,  Judge." 

We  will  first  analyse  the  above  statement 
to  determine  what  its  effect  la.  It  states  that, 
at  stnne  Indeflnlte  time  between  the  3d  and 
the  30th  of  March,  1891«  said  ease  made,  as 
prepared  by  the  defendant,  was  pres^ted  to 
the  court  for  settlement,  together  with  the 
snggestlMi  of  anteiidmaits  thereto,  and  that 
the  necessary  partlea  wen  present;  that 
the  court  extended  the  time  for  settlwmt 
until  Jnly  8, 18B1;  that  prior  to  the  expiration 
of  that  time,  and  on  July  2,  1881,  ttie  attor- 
neys for  the  defendant  made  application  for  a 
settJement  of  the  case  made,  and  wwe  in- 
formed by  the  court  that  the  time  tm  set- 
tling the  same  would  be  «xteaAe6,  if  ooun- 
sel  desired,  until  such  time  as  the  court  might 
be  prepared  to  settle  the  same.  Is  this  state- 
ment a  part  of  the  case  made?  Are  the  al- 
legations contained  therein  entitled  to  the 
same  force  and  effect  as  the  other  allegations 
in  the  "case  made"?  Does  the  certificate 
of  the  judge  Import  their  truth,  the  same  as 
it  does  the  truth  of  the  other  allegations? 
If  these  questions  are  answered  In  the  affirm- 1 
atlve,  then  the  defendant  in  error  was  present' 
by  his  attorneys  at  a  time  between  the  3d' 
and  30th  of  March,  1891,  when  the  settlement' 
of  the  case  was  considered,  and  probably  sug- 
gested  amendments  to  said  case,  although' 
that  does  not  clearly  appear.  If  the  above 
questions  are  answered  In  the  n^ntive,  then' 
the  statement  can  have  no  force  and  effect, ' 
for  the  reason  that  it  is  not  a  part  ot  the' 
case  made.  Is  not  a  part  of  the  record,  ud  la 
vouched  for  by  nobody.  If  the  above  ques- 
tions are  answered  in  the  affirmative,  then' 
this  part  of  the  "case  made"  was  never  serv-' 
ed  upon  the  defendant  In  error.  The  state- 
ment Itself  rekLtes  that  the  proceedings  took 
place  after  the  service  of  the  case  made  on 
March  3,  1891.  It  therefore  follows  that 
whichever  view  we  take  of  this  statement,  it 
must  be  entirely  disregarded,  and  the  record 
considered  the  same  as  though  it  did  not  ap- 
pear. The  case  was  duly  served  upon  the  de- 
fendant In  enoT.  The  record  fails  to  show 
a  notice,  or  the  waiver  thereof,  of  the  time 
and  place  when  said  case  made  would  be 
signed  and  settled,  or  the  presence  ot  the  de- 
fendants at  the  time  of  settlement  We 
might  also  add  that  the  statement  falls  In 
this  respect  also.  The  record  also  falls  to 
show  that  the  defendant  in  error  either  made 
or  waived  the  suggestion  of  amendments. 

We  have,  then,  the  service  of  the  case 
made,  its  acknowledgment  by  opposing  coun- 
sel, and  the  certificate  of  the  trial  judge.  Is 
this  sufficient?  The  defendant  in  error  con- 
tends that,  not  only  must  the  case  be  duly 
served,  but  that  the  record  must  afflnnatlv&< 
ly  show  that  the  defendant  In  error  was  pres- 
ent at  the  time  of  settling  and  signing  the 
case  made,  or  that  In  his  absence,  the  rec- 
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ord  should  afflrmatively  sbow  that  amend- 
ments had  been  suggested  or  waived,  or  that 
the  oppo^ng  party  had  notice  of  the  time  and 
place  of  settling  the  case.  The  authorities 
are  uniform  that  In  the  absence  of  the  ap- 
pearance, or  proper  waiver  thereof,  by  the 
opposing  party,  the  record  must  affirmatively 
Bhow  all  the  previous  steps  necessary  to  the 
settling  and  signing  of  the  case.  Upon  the 
question  as  to  whether  the  record  must  af- 
firmatively show  the  absence  or  presence  of 
the  opposing  party,  the  decisions  of  our  su- 
preme court  do  not  seem  to  be  so  plain.  In 
the  case  of  Douglass  v.  Parker,  32  Kan.  593, 
5  Pac.  178,  it  is  held  that  "where  a  case  for 
the  supreme  court  Is  made  and  served  uijon 
the  defendant  within  proper  time,  and  is  set- 
tled and  signed  by  the  judge  of  the  district 
court,  and  proi>erly  attested  and  filed  by  the 
clerk.  It  will  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  the  case  was 
settled  In  accordance  with  the  requirements 
of  the  law."  This  case  Is  also  quoted  ap- 
provingly In  the  case  of  Railroad  Co.  v.  Cone, 
37  Kan.  sW,  15  Pac.  499.  A  difTereut  doc- 
trine seems  to  be  held  In  the  case  of  Weeks  v. 
Medler,  18  Kpn.  423.  In  that  case  the  Judg- 
ment was  rendered,  three  days  given  to  make 
a  case,  and  the  case  presented  and  allowed 
and  filed  all  on  the  same  day.  In  comment- 
ing upon  the  case  made,  Chief  Justice  Horton 
says:  "The  record  nowhere  shows  that  the 
defendant  in  error  was  present  in  court  when 
the  ease  made  was  presented  or  signed,  or 
that  the  defendant  had  exjuuined  the  case,  or 
offered  or  declined  to  Huggest  amendments 
thereto,  or  ever  assented,  by  himself  or  coun- 
sel, to  such  case  being  settled,  or  signed,  or 
tiled,  or  had  any  notice  that  such  case  made 
would  on  that  day  be  presented  for  settle- 
ment. Under  these  circumstances,  we  can- 
not pass  upon  the  questions  presented  In  the 
brief  of  counsel  for  plaintiff  in  error,  as  the 
Iiaper  attached  to  the  petition  In  error  Is  no 
copy  of  the  legal  case  made,  within  the  pur- 
view of  the  statute.  *  *  •  We  cannot  hold 
that  a  party  Is  bound  to  be  In  attendance  up- 
on the  court  all  the  time  from  the  service  of 
a  case  made  till  It  is  settled;  nor  can  we  pre- 
sume that  the  settling  and  signing  of  a  case 
made  by  a  judge  Is  with  tlie  consent  or  ap- 
pearance of  the  opposite  party,  where  there 
Is  nothing  in  the  record  aflirmatively  show- 
ing this  fact.  The  mere  sigunture  of  the  dis- 
trict judge  to  the  jwijier.  a  copy  of  whicii  is 
presented  to  this  court  as  a  case  made,  is  not 
a  sufficient  showing  that  the  prerequisites  to 
make  the  case  a  valid  one  were  comi)lied 
with.  The  jurisdiction  of  tlie  judge  to  settle 
the  case  is  a  special  and  limited  jurisdiction, 
which  only  arises  at  the  times  and  under  the 
circumstances  specified  by  law;  and  In  the 
ahsence  of  any  appearance  of  the  opposite 
paity,  or  a  waiver  of  amendments,  It  should 
appear  from  the  record  that  the  case  had  been 
duly  served,  and  that  amendments  had  been 
suggested  or  waived,  or  that  such  opi>oslng 
party  had  notice  of  the  time  and  place  of  the 


settling  of  the  case.  In  other  words,  the  rec- 
ord should  show  affirmatively  the  iirevious 
steps  necessary  to  the  settlement  of  the  case, 
in  the  absence  of  the  appearance,  or  waiver 
thereof,  by  the  opposing  partj'."  The  case  of 
Railway  Co.  v.  Roach,  18  Kan.  592  is  almost 
exactly  similar  to  the  case  at  twtr.  The  only 
material  difference  is  that  the  certificate  of 
the  judge  is  not  dated  in  that  case.  In  that 
case  Justice  Brewer,  In  delivering  the  opinion 
says:  "Now,  in  the  case  of  Weeks  v.  Medler 
It  was  held  that  the  record  should  show  af- 
firmatively the  previous  steps  necessary  to 
the  settlement  of  the  case,  In  the  absence  of 
the  appearance  or  proper  waiver  by  the  op- 
posing party.  Here  the  record  falls  to  show 
any  notice  to  the  opposite  party  of  the  time 
and  place  of  the  settling  of  the  case,  any  ai»- 
pearance  or  waiver  by  such  party,  or  the 
time  in  which  the  case  was  In  fact  settled. 
For  aught  the  record  discloses.  It  may  have 
been  signed  and  settled  the  very  day  the  copy 
was  served  on  opposing  counsel,  as  In  Weeks 
v.  Medler,  and  without  giving  them  the  three 
days  in  which  to  suggest  amendments.  It  no- 
where appears  that  the  judge  considered  any 
amendments,  or  that  any  were  suggested,  or 
that  the  counsel  had  none  to  suggest,  or  that 
they  had  waived  In  any  manner  their  right  to 
suggest  them." 

If  the  doctrine  laid  down  In  Douglass  v. 
Parker,  supra,  governs,  it  would  be  presum- 
ed that  the  case  was  settled  in  accordance 
with  the  requirements  of  the  law.  In  Rail- 
way Co.  V.  Roach,  the  case  was  dismissed  be- 
cause the  record  failed  to  affirmatively  show 
that  all  the  previous  necessary  steps  had 
been  taken.  One  says  the  l^llty  will  be 
presumed,  if  nothing  appears  to  the  contrary. 
The  othei-s  say  the  legality  will  not  be  pre- 
sumed, but  must  be  affirmatively  shown  by 
the  record.  We  believe  the  correct  doctrine 
to  be  that  any  duty  Imposed  upon  the  court 
or  judge  will.  In  the  absence  of  anything  to 
the  contrary,  be  presumed  to  have  been  done 
in  accordance  with  the  requirements  of  the 
law;  but  that  any  duty  required  of  the  lit- 
igants must  be  affirmatively  shown  by  the 
record  to  have  been  performed.  It  is  prob- 
able that  the  records  in  the  above  oases, 
measured  by  this  doctrine,  can  be  harmonized. 
The  party  desiring  to  make  a  case  must  pre- 
pare it  and  serve  It  upon  the  opposite  party. 
The  opposite  party  may  suggest  amendments 
thereto  In  writing,  and  present  the  same  to 
the  pariy  making  the  case,  if  he  desires.  The 
party  making  the  case  must  submit  the  same 
to  the  court  or  judge  for  settlement.  It  does 
not  cleariy  appear  whether  It  Is  his  duty,  or 
the  duty  of  the  opposite  party,  to  submit  the 
amendments  suggested  to  the  court  or  judge; 
but  in  either  event  the  opposite  party  lias  the 
right  to  a  notice  of  the  time  when  the  <«se 
Is  to  be  submitted  for  settlement,  so  that,  if 
he  must  sidmiit  the  amendments,  he  may 
have  an  opportunity  to  do  so,  or  If  the  iMirty 
making  the  case  inust  submit  the  amend- 
ments, he  may  be  present  and  know  tbat  it  is 
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done.  Eftfaer  party  ehonld  have  the  same  op- 
portunity to  be  preBeut.  If  no  amendments 
are  offered,  the  party  making  the  ease  should 
show  tliat  the  opposite  party  bad  waived  his 
riglit  to  make  them.  It  therefore  follows  ttuit 
the  record  must  aflBrmatirely  show  (1)  that 
the  case  made  was  served  In  proper  time;  (2) 
that  the  opposite  party  was  preset  at,  or 
was  notified  or  waired  notice  of,  the  time 
and  place  of  settling  the  case,  or  had  waived 
his  right  to  make  amendments.  This  posi- 
tion Is  in  hann<xiy  with  the  decision  of  this 
court  in  the  case  of  Itallway  Go.  v.  Gre«)- 
wood,  reported  In  41  Pac.  225;  also,  Weeks 
T.  Medler,  13  Kan.  428,  and  Railway  Co.  v. 
Hoach,  IS  Kan.  502.  In  Railway  v.  Green- 
wood, supra,  Johnson,  P.  3.,  In  the  opinion, 
says:  "When  there  are  no  amendments  sug- 
gested In  writing,  and  the  case  Is  returned  to 
the  plaintiff  In  error,  then.  If  he  desires  the 
case  signed  and  settled,  It  is  his  duty  to  see 
to  It  that  the  defendant  is  uotifled,  or  else 
procure  his  waiver  In  writing,  so  that  the  no- 
tice or  waiver  of  notice  may  be  made  a  part 
of  the  record."  In  accordance  with  the  views 
herein  expressed,  this  case  will  be  dismissed, 
for  the  reason  that  no  legal  case  made  or 
transcript  Is  filed  witii  the  petition  in  error. 
Ail  the  judges  concurring. 


(I  Kan.  A.  SU) 

KANSAS  INV.  CO.  v.  JONES. 

(Court  of  Appeals  of  KansnB.  Northern  Depart- 
ment. E.  D.   Dec.  5.  1895.) 

OARHIsaMBST  —  EXTB^IT  OF    OaKNISHU'B  Li- 
ABILITT. 

ProcecdingB  in  garniahmeut  do  not 
change  the  legal  retutions  and  rights  existing 
between  the  defendiint  and  the  garnishee,  nor 

?>lace  the  plaintiff  in  a  more  favorable  position, 
or  the  enforcement  of  a  clahn  against  the  gar- 
nishee, than  would  be  the  defendant  in  an  ac- 
tion brought  by  him  for  the  same  cause;  nor 
can  one  be  held  in  auch  proceedings  to  the  pay- 
ment of  a  liability  which  the  defendant  could 
not  hboaelf  enforce,  l>ecaase  of  existing  eq- 
uities and  set-offs. 
(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  R.  1.  Jones  against  J.  J.  Law- 
rence and  others.  The  Kansas  Investment 
Company  was  summoned  as  garnishee.  Judg- 
ment against  the  garnishee,  and  it  brings  er- 
ror. Reversed. 

Wheeler  &  Swltzer,  for  plaintiff  In  error. 
John  V.  Abrahams,  for  defendant  In  error. 

CARVER,  J.  In  an  action  commenced 
January  ft,  1891,  In  the  district  court,  and 
afterwards  transferred  to  the  circuit  court, 
of  Shawnee  county,  by  R.  I.  Jones  against  J. 
J.  Lawrence  et  al.,  for  the  recovery  of  money 
alleged  to  be  due  the  plaintiff  on  contract, 
the  plaintiff  in  error,  the  Kansas  Investment 
Company,  was  summoned  as  garnishee.  The 
garnishee  answered,  denying  any  indebted- 
ness to  Lawrence,  and  also  denying  that  It 


bad  possession  or  control  of  any  property  be- 
longing to  him.  Upon  this  answer  issue  was 
Joined  by  the  plaintiff,  which  was  tried  by 
the  court  on  Augtiet  29.  1S81,  and  Judgment 
rendered  against  the  garnishee  for  the  sum 
ot  $270.  This  decision  Is  assigned  as  error, 
and  is  the  only  matter  presented  for  review 
by  this  court. 

It  is  elemental^  law  that  proceedings  In 
garnishment  do  not  place  the  plaintiff  In  the 
action  In  a  more  favorable  position  for  the 
enforcement  of  a  claim  against  the  garnishee 
than  was  the  defendant  at  the  time  the  sum- 
mons In  garnishment  was  served.  The  serv- 
ice of  the  garnishment  summons  operates  aa 
a  conditional  asdgnment  to  the  plaintiff  of 
any  claim  which  the  defendant  might  have 
against  the  garnishee,  without  otherwise  af- 
fecting the  legal  relations  or  liabilities  of  the 
parties.  Any  matter  which  the  garnishee 
could  urge  as  a  defense  to  an  action  brought 
by  the  defendant  will  be  equally  ^cioit 
when  interposed  In  a  proceeding  in  garnish- 
ment. Lumber  Co.  v.  Equitable  Trust  &  Itxv. 
Co.,  51  Kan.  124,  37  Pac.  083;  Drake^i 
Attachm.  458,  672.  Applying  this  rule  to  the 
facts  In  this  case,  as  they  are  cUsdosed  l»y, 
the  evidence  without  substantial  dispute  or 
controveray,  It  is  clear  that  the  garnishee  is 
not  liable.  Its  answer  and  supplemental  an- 
swer, as  well  as  the  other  evidence  Intro-! 
duced  upon  the  trial,  show  that  In  Septemtm*,  i 
1889,  J.  J.  Lawrence  negotiated  with  the  in-, 
vestment  company  for  the  loan  of  $3,000,  foT, 
which  be  gave  his  four  separate  notes  and 
mortgages,  upon  differait  properties  in  the, 
city  of  Topeka,  for  the  sum  of  9000  each,  due 
in  five  years,  with  semiannual  payments  ofj 
Interest  The  money  was  loaned  upon  the 
security  of  the  mortgaged  premises,  with  a' 
view  to  the  completion  of  Improvements  th«i 
being  made  thereon,  and  with  the  distinct 
understanding  and  agreement  that  the  mon^ 
was  to  be  paid  out  therefor  by  the  InTestment 
company,  from  time  to  time,  as  the  construc- 
tion of  the  buildings  progressed.  At  the  time 
the  garnishee  summons  -wab  served,  the  In- 
vestment company  had  paid  out  in  the  agreed] 
manner  all  of  said  money  except  $279.  Law- 
rence had  failed  In  his  undertaking.  The 
buildings  were  at>andoned  In  an  unfinished 
condition,  and  remained  so  at  the  time  of 
the  trial;  so  that,  as  found  by  the  court,  it 
would  require  more  than  $500  to  complete 
them  in  the  manner  ccmtemplated  when  the 
loan  was  made.  The  investment  company 
cleariy  had  a  right  under  these  circumstan- 
ces, to  hold  the  balance  of  the  loan  for  the 
purpose  of  being  used  In  the  completloa  of 
tbe  buildings,  or  as  an  Indemnity  against  loss 
from  the  failure  of  Lawrence  to  fulfill  the 
contract  on  his  part.  The  fund  was  for  a 
special  use,  and  not  subject  to  garnishment 
Lumber  Co.  v.  Equitable  Trust  &  Inv,  Ca, 
supra. 

It  also  appears  that  three  of  the  ?900  notes 
and  mortgages  had  been  transferred  by  the 
Investment  company,  with  a  guaranty  of  pay- 
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ment,  to  other  parties;  that,  Lawrence  failiag 
to  par,  the  interest  as  it  matured  was  paid, 
according  to  Its  guaranty,  by  the  InTestment 
company,  which  was  at  the  time  of  the  filing 
oC  Its  supplemental  answer  as  garnishee,  as 
set  up  in  such  answer,  and  as  shown  by  the 
undisputed  evidence  introduced  upon  the  trial, 
the  holder  and  owner  of  the  coupons  repre- 
senting such  payments  of  past-due  interest, 
to  an  amount  exceeding  $279.  These  were 
all  matters  connected  with  and  growing  out 
of  the  Tery  contract  ander  which  it  was 
claimed  the  Investment  company  owed  the 
$279  to  Lawrence,  and  it  cannot  affect  the 
question  tliat  some  of  the  payments  of  Inters 
est  may  not  have  been  made  until  after  the 
service  of  the  garaislmient  summons. 

Under  these  cinnunstancea,  we  cannot  per- 
ceive on  what  tbeoiy  It  can  be  held  that  a 
creditor  ot  Lawrence  can  mforce  the  pay- 
ment by  the  investment  company  of  the  $279, 
the  amount  unpaid  on  the  loan,  In  order  that 
It  may  be  applied  on  a  claim  which  such 
creditor  may  have  against  Lawrence.  It  Is  too 
plain  for  argument  that  Lawrence  himself 
conid  not  do  so  withont  making  good  his  own 
contracts  and  obligations  to  the  investment 
company.  The  creditor  stands  In  no  more 
favored  positl<SL 

Counsd  for  defendant  in  oror  raises  the 
objection  that  the  record  does  not  show  that 
It  contains  all  the  evidence  introduced  uiMn 
the  trial.  We  think,  however,  that  It  fairly 
appears  that  It  is  a  full  and  complete  recfurd, 
80  fAr,  at  least,  as  the  evidence  is  concern- 
ed, and  that  everything  that  could  have  a 
legitimate  bearing  upon  the  result  of  the 
trial  Is  before  us. 

The  Judgment  will  be  reversed,  and  the 
case  remanded  for  further  proceedings  lu  ac- 
cordance with  this  oplulun. 

(SKan.  A.  SSa)  «=— 
FIRST  NAT.  BANK  OF  NEWTON  t. 

TURNER. 

(Coort  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.   Dec.  7,  1805.) 

National  Banks — Usurt — Limitations— Demand 
— Intekkst  on  Pbsalty. 

1.  Section  5197  of  the  Revised  Statntes  of 
the  United  States  provides  that  a  untiunni  bank- 
ing ansociation  cannot  charge  a  greater  rate 
of  interest  than  is  allowed  by  the  laws  of  the 
state  Id  whic^k  the  bank  la  located;  and  section 
S198  provides  that  talcing,  reeeiving,  reserving, 
or  charping  a  greater  rate  shall  be  deemotl  a 
forfeiture  of  the  entire  interest,  and,  if  anch 
interest  has  boon  paid,  the  person  so  paying 
may  recover  back  twice  the  interest  so  jmid. 

2.  Under  anid  sections  a  note  containing 
UBiirioiia  interest  bears  no  interest,  and  the 
bank  is  entitled  to  the  principal  debt  only.  A 
renewal  note  containing  such  usurious  interest 
is  also  usnrtouR.  A  payment  ui)on  any  such 
note  is  a  payment  upon  the  principal  debt,  wliich 
the  maker  owes,  and  not  upon  the  interest, 
which  is  forfeited.  When  the  principal  debt  is 
paid,  the  halnuee  of  the  payment  is  usury,  and 
the  statute  of  limitations  does  not  begin  to  run 
npoD  tsiich  usury  until  such  payment  of  usury. 

3.  In  an  action  to  recover  a  penalty  for 
charfring  and  receiving  usurious  intei-es^  no  de- 
mand is  necessary. 


4.  In  the  absence  of  a  statatory  provision, 
no  interest  can  be  recovered  upon  a  penalty  pri- 
or to  its  being  mei^ced  into  a  judginent. 
(Syllabus  by  the  Court.) 

Error  fi-om  district  court,  Harv^  county; 
L.  Houk,  Judge. 

Action  by  J.  H.  Turner  against  the  First 
National  Bank  of  Newton.  Judgment  for 
plaintiff.  Defendant  brines  enw.  Modi- 
fied, 

Brown  &  Kline,  for  plalntllf  In  emr. 
Hess  &  Johnson,  for  defendant  In  error. 

DENNISON,  J.  This  iB  an  action  brought 
in  the  district  court  of  Harvey  coun^.  Kan., 
by  J.  H.  Turner,  as  plaintiff,  against  the 
Firat  National  Bank  of  Newton,  Kan^  as  de- 
fendant, to  recover  twice  the  amount  of 
usurious  interest  paid  by  said  Turner  to  said 
bank.  The  action  la  Inought  under  sectiona 
8197  and  6198  of  the  Revised  Statutes  of  the 
United  States,  being  a  part  of  the  national 
banking  law.  S^d  section  6197  provldeff 
that  a  national  banking  association  cannot 
charge  a  greats  rate  of  Interest  than  Is  al- 
lowed by  the  laws  of  the  state  in  which  the 
bank  Is  located.  Section  619S:  "The  taking, 
receiving,  reserving,  <ff  chafing  a  rate  of 
Interest  greater  than  Is  allowed  by  the  pre- 
ceding section,  when  knowingly  done,  sliall 
be  deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon.  In  case  the  greater  rate 
of  Interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  his  legal  repre- 
sentatives, noay  recover  back,  in  an  action 
In  the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  Interest  thus  paid  from  the 
association  taking  or  receiving  the  same; 
provided  such  action  Is  commenced  within 
two  years  from  the  time  the  usurious  trans- 
action occurred."  The  record  shows  that 
on  October  1,  1885.  said  Turner  was  indebt- 
ed to  said  bank  in  the  sum  of  {111.70;  that 
for  the  purpose  of  extfflidlng  the  time  of 
payment  of  said  Indebtedness  of  9111.70  un- 
til March  1,  1886,  said  bank  charged  Turner 
the  sum  of  |9.50,  and  took  hta  note  for  $121.- 
20,  drawing  Interest  at  12  per  cent  p&  an- 
num from  maturity.  The  record  also  ahows 
that  on  S^tember  1,  1885.  said  Turner  was 
Indebted  to  said  bank  In  the  sum  of  1^4.40; 
that  tor  the  purpose  of  extending  the  time 
of  payment  of  salt?  Indebtedness  of  f24.40 
until  March  1,  188G,  the  said  bank  charged 
said  Turner  the  sum  of  H-OOi  and  took  his 
note  for  $20,  drawing  interest  at  12  per  cent 
per  annum  from  maturity.  The  record  also 
shows  th.1t  m  November  4, 1^,  said  Turn- 
er was  Inaebted  to  said  oank  in  the  sum  of 
$82.80;  that  for  the  purpose  of  extending 
the  time  of  payment  of  said  indebtedness  of 
$82.80  untU  March  1,  1880,  the  said  bank 
charged  the  said  Turner  the  sum  of  $7.20. 
and  took  his  note  for  $00,  draw^tng  32  per 
cent  per  annum  from  maturity.   Upon  the 
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Indebtedness  represented  by  eaeb  of  tbese 
notes,  tbe  satd  bank  had  cbarged  the  aatd 
Turner  a  tate  of  Interest  greater  than  that 
allowed  by  the  laws  of  Kansas.  By  the  pro- 
visions of  section  5198,  supra,  tbe  entire  In- 
terest upon  the  above  notes  was  forfeited. 
The  bank  was  entitled  to  tbe  principal  sum, 
and  no  more.  Tbe  said  principal  sum  1b 
$111.70,  $24.40,  and  $82.80,  being  a  total  of 
$2ia90.  Upon  the  15th  day  of  March.  1886, 
said  Turner  paid  said  bank  the  sum  of  $82.- 
15.  This  sum  must  be  credited  upon  the 
Indebtedness  of  Turner,  and  not  upon  usuri- 
ous Interest.  This  leaves  the  said  Turner 
Indebted  to  the  said  bank  in  the  sum  of 
$136.75.  The  record  also  shows  that  on 
March  15,  1886,  and  at  various  other  times, 
the  Indebtedness  of  said  Turner  was  extend- 
ed, and  that  upon  each  extension  a  usurious 
rate  of  Interest  was  charged.  On  May  12, 
1887,  the  said  bank  loaned  to  tbe  said  Turn- 
er the  further  sum  of  $175,  which  was,  to- 
gether  wltb  the  th«i  valid  Indebtedness  of 
$136.75,  put  Into  a  note,  and  a  usurious  rate 
of  Interest  was  charged  thereon  until  the  2d 
day  of  September,  1887,  when  the  said  Turn- 
er was  legally  indebted  to  the  said  bank  in 
the  sums  of  $136.75  and  $175,  respectively, 
or  a  total  of  $311.75.  At  that  time  the  said 
bank  held  a  note  of  said  Turner  for  tbe  sum 
of  $391,  and  demanded  and  received  from 
said  Turner  tbe  said  sum  of  $391.  $311.75 
■w&a  l^ally  due  said  bank,  and  $70.25  was 
usury.  Under  section  5198,  supra,  the  said 
Turner  is  clearly  entitled,  at  any  time  with- 
in two  years  trmn  said  2d  day  of  September, 
1887,  to  bring  suit,  and  recover  back  from 
said  bank  twice  tbe  amount  of  the  Interest 
thus  paid,  to  wit,  $158.50.  This  suit  was 
begun  on  tbe  30th  day  of  August,  1889.  and 
therefore  Is  not  barred  by  the  statute  of  lim- 
itations. Tbe  position  taken  herein  In  rela- 
tion to  usury  Is  clearly  upheld  In  Bank  v. 
Grimes,  49  Kan.  219,  30  Pac.  474. 

It  Is  contended  that  the  court  erred  In  not 
sustaining  the  demurrer  to  the  petition  for 
the  reason  that  no  demand  1b  alleged  to 
have  been  made  prior  to  the  commencement 
of  this  action.  No  demand  Is  necessarj'. 
No  authoritj'  Is  cited  to  us  showing  that 
such  demand  Is  required.  Section  511)8,  su- 
pra, does  not  require  a  demand.  It  says  the 
peraon  may  recover  back  In  an  action  In  the 
nature  of  an  action  of  debt,  Tbe  only  pro- 
viso Is  that  the  action  must  be  commenced 
within  two  years  from  tbe  time  tbe  usurious 
transaction  occurred.  The  statutes  of  Kan- 
sas nowhere  require  a  demand  prior  to  the 
commencement  of  such  an  action. 

It  Is  also  contended  that  the  court  erred  In 
Including  in  the  judgment  against  said  bank 
Interest  from  the  time  of  the  payment  of  the 
usury  until  the  rendition  of  tbe  Judgment. 
Section  5198,  supra,  says  the  person  who  has 
paid  tbe  usurious  Interest  may  recover  back 
twice  tbe  amount  of  the  interest  thus  paid. 
It  does  not  authorize  the  recovery  of  such 
an  amotmt  and  interest  thereon,   it.  m  ef- 


fect, says  to  a  national  bank:  "You  must 
not  charge  or  receive  usury.  If  yon  violate 
this  law,  and  charge  or  contract  tor  usury, 
yon  shall  be  punished  by  forfeiting  all  in- 
terest; and  If,  In  addition  to  charging  usury, 
you  go  further,  and  actually  receive  It,  the 
punishment  shall  be  doubled."  We  appre- 
hend that  where  a  person  violates  a  law, 
for  the  violation  of  which  a  punishment, 
penalty,  or  forfeiture  la  prescribed,  the  Judg- 
ment of  the  court  should  be  for  the  amount 
prescribed  by  tbe  statute,  and  should  not 
Include  Intraest  thereon  from  the  time  of 
the  violation  of  the  statute.  The  statutes 
of  Kansas  do  not  provide  for  Interest  upon 
such  penalties.  However,  after  the  penalty 
Is  merged  Into  a  judgment,  paragraph  3500 
of  the  General  Statutes  of  1889  governs, 
and  the  Judgment  draws  Interest  from  the 
day  of  its  rendition.  The  Judgment  of  the 
district  court  Is  modified  to  correspond  with 
this  opinion.  The  case  Is  remanded  to  tbe 
court  below  with  instructions  to  reduce  the 
amount  of  the  Judgment  rendered  herein  to 
the  sum  of  $158.30,  and  that  said  Judgment 
80  modified  shall  bear  interest  at  the  rate  of 
6  I>er  cent  per  annum  from  June  13,  1890, 
and  when  so  modified  the  Judgment  Is  af- 
firmed. The  costs  In  this  case  will  be  divid- 
ed between  the  parties.  All  the  judges  con- 
curring. 


(IKan.A«U) 
WINKLBR  V.  GIBSON  et  bL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  5.  189S.) 

FoBFUTURi  OP  liBASB—SoBLBTTiHa— Rights  09 

Subtenant. 
1.  The  subletting  by  a  tenant,  daring  his 
term,  of  a  part  of  the  leased  premises,  in  vio- 
laticm  of  tbe  provisions  of  the  lease,  does  not 
of  itself  work  a  forfeiture  of  the  term,  when  the 
lease  does  not  expressly  provide  that  It  shall 
have  that  e£fcct;  and  the  owner  cannot,  by 
merely  assuming  that  the  lease  has  been  ter- 
minated by  BQch  violation  of  its  conditions,  con- 
fer any  right  to  immediate  possession  upon  an- 
other, by  the  execntion  of  a  lease  of  the  same 
premises  to  him,  without  having  taken  any  le- 
gal steps  to  cancel  the  prior  lease,  or  to  retake 
possession. 

!  2.  Cue  n-ho  takes  possession  of  a  piece  of 
ground  under  such  a  sublease,  and  plants  the 
same  to  a  crop,  and  who  remains  in  undis- 
turbed poBseseion  antil  he  has  harvested  the 
crop,  is  entitled  to  it  as  against  one  who  claims 
under  a.  lease  made  by  the  owner  before  the 
prior  lease  has  l>een  terminated. 
(Syllabus  by  tbe  Court) 

Error  from  district  court,  Brown  county; 
R.  O.  Baasett,  Judge. 

Action  by  A.  H.  Winkler  against  Aaron 
Gibson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

E.  Bierce  and  W.  J>.  Webb,  for  plaintiff  In 
error.   Jas.  Falloon,  for  defendants  in  error. 

GARVEm,  J.  The  controversy  In  this  case 
is  about  the  ownership  of  a  crop  of  wheat 
raised  and  harreated  on  a  piece  of  land  In 
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Brown  county.  The  land,  consisting  of  160 
acres,  and  belonging  to  one  John  K.  Ewtng, 
was  on  January  11,  1880.  leased  to  C.  W. 
Sheets,  for  a  term  ending  March  1,  1889,  the 
lease  expressly  providing  that  the  premises 
Eihould  not  be  sublet  without  the  consent  of 
Ewlng.  In  the  spring  of  1886,  Sheets  sublet 
to  Charles  S.  Welsh,  for  an  agreed  rental  of 
one-third  of  the  crops  raised,  40  acres  of  the 
land,  on  which  Welsh  raised  a  crop  of  com 
during  that  year,  and  which  he  planted  to 
wheat  In  the  following  fall.  About  February, 
1887,  Sheets  absconded,  leaving  his  wife  In 
charge  of  the  land  and  other  property.  In 
the  leasing  of  the  land  to  Sheets,  Ewlng,  be- 
ing a  nonresident,  acted  through  a  local 
agent,  who  had  knowledge  of  the  subletting 
of  the  land  to  Welsh,  and  made  no  objection 
thereto;  nor  was  any  objection  made  of  any 
Tlcdatlon  of  the  Mmdltlons  of  the  lease  until 
after  Sheets  had  left  the  country.  On  March  1, 
1887,  the  agent  of  Ewlng  entered  into  a  con- 
tract of  lease  for  the  same  premises  with  the 
plaintiff  in  error,  Winkler,  for  a  term  of  three 
years  from  that  date.  No  steps  or  proceed- 
ings of  any  nature  were  taken  at  any  time 
for  the  termination  of  Sheet's  lease,  or  to  re- 
gain possession  of  the  land.  The  agent  of 
Ewlng  proceeded  upon  the  assumption  that 
the  term  of  Sheets  might  be  considered  for^ 
felted  and  terminated,  by  the  mere  fact  of 
the  subletting  to  Welsh,  In  violation  of  the 
terms  of  the  lease.  Welsh  remained  In  the 
undisturbed  possession  of  the  land  and  wheat 
until  after  It  was  harvested  In  June,  1887. 
when  this  controversy  arose  by  Winkler 
claiming  ownership  of  the  wheat  under  the 
lease  entered  into  between  him  and  the 
agent  of  Swing.  The  trial  court  found 
against  the  claim  of  Winkler,  that  Welsh 
was  the  l^al  owner  <^  the  wheat,  and  en- 
titled to  its  possession,  and  rendered  Judg- 
ment accordingly.  The  other  defendants  in 
error  bad  interests  derived  through  WclslL 

The  plalntlCr  In  error  com^alns  of  certain 
of  the  findings  of  facts  made  by  the  court, 
on  the  ground  that  they  were  not  sustained 
by  the  evidence.  This  objection  can  have 
but  little  weight  In  an  appellate  court  The 
trial  court  is  the  exclusive  Judge  of  conflict- 
ing testimony  given  by  wituesses  before  it 
We  think,  however,  there  was  sufficient  evi- 
dence to  have  warranted  the  court  in  this 
case  in  finding  as  it  did.  The  contract  of 
lease  entered  into  between  Ewlng  and  Sheets 
did  not  contain  any  condition  or  provision 
by  which  a  violation  of  its  tenns  by  the  ten- 
ant would  of  itself  cfTect  a  forfeiture  and 
termination  of  the  lease.  For  any  such  vio- 
lation, the  lessor  might  have  had  the  benefit 
of  either  of  several  difTereht  remedies;  and, 
if  the  violation  was  of  a  sul«atantlal  part  of 
the  contract  and  of  sufficient  consequence, 
the  Itttse  might  have  been  terminated  by 
proper  proceedings,  at  the  option  of  the  land- 
lonL  Godfrey  v.  Black,  30  Kan.  103, 17  Pac. 
S19.  But  the  landlord  cannot  proceed,  as  was 
attempted  In  this  case,  by  simply  assuming 


tliat  the  lease  was  terminated,  and  mfl^^wg  a 
lease  of  the  premises  to  another. 

Some  objection  Is  made  in  the  brief,  in  a 
general  way,  to  the  rulings  of  the  court  upon 
the  admission  of  testimony;  but  as  the  por- 
tions objected  to  are  not  specifically  ptrinted 
out,  as  required  by  the  rules  of  this  court, 
we  shall  not  consider  them.  Finding  no 
substantial  error  in  the  recwd,  the  Jndcment 
wUl  be  affirmed. 


it  Kan.  A.  SU) 

CONNECTICUT  MUT.  LIFE  INS.  CO.  v. 
BARXES. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.   Dec.  5,  1895.) 

AbSUMFSIT— PlBADIMO — RbOOBD  OS  AFPXAIi— 

Bribf. 

1.  A  petition  which  alleges  that  defendant 

is  indebted  to  the  plaintiff  in  a  certain  sum  for 
services  performed  by  the  plaintiff  for  the  de- 
fendant at  its  special  instance  and  request, 
that  the  same  is  due  and  unpaid,  and  which  con- 
tains an  itemized  statement  of  such  services,' 
and  the  value  claimed  for  them,  is  not  open  to 
an  objection  to  the  introdoctioD  of  any  evidence 
under  it  on  the  ^ound  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

2.  Exceptions  to  the  rulings  of  the  trial 
court  upon  the  admission  of  testimony  will  not 
be  considered  by  this  court  when  the  ohjec- 
tionable  testimony  Is  not  set  out,  nor  specific 
reference  made  to  the  pages  of  the  record  wher» 
the  same  may  be  found,  as  required  by  the 
rules  of  this  court. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wabaunsee  county;' 
William  Thompson,  Judge. 

Action  by  J.  B.  Barnes  against  the  Con- 
necticut Mutual  Life  Insurance  Company. 
Judgment  for  pialntlfE.  Defendant  brings  er- 
ror. Affirmed. 

J.  J.  MitcheU,  for  plaintifl  in  error.  J.  B. 
Baroes,  in  pra  per. 

OABVER,  J.  Upon  the  trial  of  this  case  the 
sufficiency  of  the  petition  was  clmlleuged  by 
an  objection  to  the  introduction  of  any  evi- 
dence under  It  So  far  as  material  for  consid-. 
eratlon  at  this  time,  the  petition  reads:  "'Die 
plaintiff  states  tiiat  the  defendant  Is  Indebted 
to  blm  in  the  sum  of  $251.50  for  services  pov 
formed  1^  said  plaintiff  for  and  at  the  request 
of  said  defendant,  and  as  attorney  for  said  de- 
fendant; that  said  sum  of  9251.50  Is  due  and 
unpaid;  that  plaintiff  Is  entitled  to  Interest 
thereon  from  May  29, 1801,  at  6  per  cent;  that 
an  Itemized  account  of  the  same  Is  In  the  fol- 
lowing words  and  figures,  and  Is  made  a  port 
of  this  petition,  to  wit"  An  Itemized  state- 
ment follows,  setting  out  the  services  and  the 
reqiectlve  charges  made  therefor.  In  his  hriet 
counsel  for  plaintiff  In  error  states,  as  the 
ground  of  his  objection,  that  "the  petition  does 
not  allege  a  contract  expressed  for  the  acr\  icc8 
of  the  plaintiff  below  as  attorney  for  the  com- 
pany, aud  do&i  not  allege  that  the  services 
performed  were  of  any  value  to  the  company, 
or  that  it  received  any  benefit  from  the  serv- 
ices." We  do  not  think  the  petition  is  open  to 
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thl9  objection.  A  petition  In  tbis  form  Is  not 
unknown,  nor  la  It  without  recoKnltloD  In  the 
courts  of  this  state.  Marley  v.  Smith,  4  Kan. 
183;  Parkei'T.  Hays,  7  Kan.  412.  A  very  lib- 
eral coDstmctlon  will  in  every  ease  be  given 
to  a  pleading  when  the  Bufllclency  of  its  alle- 
gations is  cliallenged  fOr  the  first  time  by  an 
objection  to  the  introduction  of  any  evidence 
nnder  It.  Barkley  v.  State.  15  Kan.  00. 

Ck>mplaint  la  also  made  of  various  rulings 
of  the  court  in  the  admission  and  in  the  re- 
fnaal  of  testimony.  As  counsel  has  not  seen 
fit,  in  his  brief,  to  point  out  the  objecticmable 
testimony  by  a  spedflc  and  definite  reference 
to  the  record,  as  required  by  the  rules  of  this 
court,  we  will  not  institute  a  general  search 
for  their  discovery,  fbr  the  purpose  of  giving 
them  particular  consideration.  We  have,  how- 
ever, examined  all  the  evldrace,  and  are  clear- 
ly of  the  opinion  tliat  nnder  It  the  court  was 
warranted  In  the  decision  and  judgment  ren- 
dered. There  being  do  other  errors  assigned, 
the  Judgment  will  be  affirmed. 


(3  Kan.  A.  839) 

PARK  BROS.  &  CO.,  Limited,  v.  HARWI. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  5.  1895.) 

COXTBACT  BI  ItlHITBD  fABTNBBSBlP— VaLIDITT. 

PeraoDB  doing  business  as  a  limited  part- 
nership under  the  laws  of  the  state  of  Fennsyl- 
rania  cannot  maintain  an  artEon  to  recover 
damageB  for  the  breach  of  a  contract  entered 
into  for  the  purchase  from  them  of  certain  goods 
of  their  manufacture,  when  the  laws  under 
which  they  were  organised  expressly  prohibit 
them  from  cootractine  such  liability  in  the 
manner  attempted  by  the  contract  sued  npfin. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  Park  Bros.  &  Co.,  Limited,  against 
A.  J.  HarwI.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

L.  F.  Bird,  for  plaintiff  In  error.  W.  W. 
&  W.  F.  Gnthrie,  for  defendant  In  error, 

OARVER,  J.  Park  Broa.  &  Co.,  organized 
as  a  limited  partnership  under  the  laws  of 
Pennsylvania,  were  engaged  In  the  manufac- 
ture and  sole  of  steel.  On  December  0, 1887, 
a  selling  agent  of  thla  company  solicited  or- 
ders for  steel  from  A,  3.  Harwl,  who  was  en- 
gaged in  the  hardware  business  In  the  city 
of  Atchison,  and  submitted  to  him  a  written 
prupositlon,  the  material  parts  of  which,  so 
for  as  concerns  the  questions  In  this  case,  are 
as  follows:  "December  9tb,  1887.  A.  J.  Har- 
wi,  Atchison,  Kansas— Dear  Sir:  We  propose 
to  supply  you  with  Hre  net  tons  of  black  dia- 
mond tool  steel,  of  good  and  suitable  quality, 
to  be  furnished  prior  to  July  1st,  1888,  at  8^ 
c.  rates.  Shipments  from  St  Louis  store  less 
R  per  cent  commission.  Terms:  4  mos.  or  3 
per  cent,  off  for  cash  30  days.  Pgb.  ship- 
ments, ddlveries  to  be  made  f.  o.  b.  Pitts- 
burg, with  frt  allowance  to  St  Louis,  Mo. 
To  be  q;>ecifled  lor  as  ftdlows:  Prior  to  July 


ist.  1888.  •  •  •  Yours,  truly,  [SIgnedJ  Park 
Brother  &  Co..  Limited.  R.  B.  Lyle."  "Ac- 
cepted: [Signed]  A.  J,  Harwl."  Subsequent- 
ly to  the  acc*>ptance  of  said  proposition,  Harwl 
ordered  and  received  steel  of  the  kind  named 
to  the  amount  of  1,0SC  pounds,  and  refused 
to  order  or  receive  more  than  that,  on  the 
ground  that  the  demands  of  his  busluess  did 
not  require  it,  and  claiming  that  It  was  under- 
stood at  the  time  the  propoBition  was  made 
and  accepted  that  only  so  much  of  the  five 
tons  should  be  ordered  as  was  needed  by  him. 
Because  of  such  refusal,  this  action  was  com- 
menced, April  19,  ISSO,  to  recover  damages 
all^d  to  have  been  sustained  because  of  the 
refusal  on  the  part  of  Harwi  to  take  steel  to 
the  eictent  of  the  five  tons.  On  the  trial  the 
court  admitted  evidence  to  show,  and  the  juiy 
found,  that  the  selling  agent  of  the  plaintiff 
company  and  Harwl  entered  into  an  oral 
agreement  to  the  effect  that  Harwl,  at  the 
prices  named  in  the  written  propoKltion, 
should  order  of  plaintlfli  and  take  such  steel 
as  he  might  need  In  bis  business;  and  that 
the  written  propoidtlon  was  signed  by  Harwl 
because  of  the  representations  of  such  selling 
agent  that  there  was  a  combination  among 
the  manufacturers  of  tool  steel,  and  tlut  tbe 
plaintiffs,  as  members  of  such  combination, 
were  not  allowed  to  sen  steel,  at  tbe  prices 
offered  to  tbe  defendant,  In  less  qnantltleB 
than  five  tons,  and  that  they  desired  Uie  writ- 
ten proposition  of  prices  for  tbe  five  tons  for 
no  other  purpose  than  fliat  they  might  have  It, 
If  necessary,  for  use  with  the  combination  to 
justify  a  sale  at  the  prices  glvm  to  tbe  de- 
fendant It  was  admitted  upon  tbe  trial  that 
the  plalntlfte  were  a  limited  partnership,  or- 
ganized nnder  tbe  laws  of  Praiiuylvania,  and 
that  such  laws,  as  they  affected  the  eapactty 
of  plaintiffs  to  ctmtract,  coataln  this  provisim: 
"No  debt  aball  be  contracted  or  liability  In- 
curred for  such  asmclatlon,  except  by  one  or 
more  of  such  managos;  and  no  liability  for 
an  amount  exceeding  five  hundred  dollars,  ex- 
cept against  the  party  incurring  it,  shall  bind 
the  said  association,  unless  reduced  to  writ- 
ing and  signed  at  least  two  managem.** 
Under  the  lnstructi<ms  of  the  court  the  jury 
found  that  the  actual  contract  between  the 
plaintiffs  and  the  defendant  did  not  require 
the  defendant  to  order  or  accept  a  greater 
quantity  of  steel  than  he  had  actually  received 
and  paid  for,  and  that  there  was,  consequent- 
ly, no  violation  or  breach  of  the  contract  on 
his  part  On  this  finding  the  court  rendered 
judgment  against  the  plaintiffs  lor  costs. 

We  think  the  judgment  must  be  affirmed, 
even  conceding  that  the  contract  made  by  the 
selling  agent  of  the  plaintiffs  was  as  claimed 
by  the  plaintiffs  in  this  action.  The  demurs 
rer  interposed  by  the  defendant  to  the  plain- 
tiffs' evidence  raised  the  question  of  the  right 
of  the  plaintiffs  to  base  any  right  of  recovery 
upon  this  alleged  contract  Tbe  evidence 
shows  that  the  contract  created  a  liability  for 
an  amount  exceeding  fSOO,  that  It  was  not 
signed  by  any  one  who  was  e  manager  of  the 
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compniiy,  and,  consequentlT,  that  It  was  such 
a  contract  as  the  act  under  which  the  idaln- 
tiffs  were  organized  ^hlblts  the  company 
from  entering  Into  in  the  maimer  attmpted 
In  this  case.  This  statute  has  been  construed 
hy  the  supreme  court  of  PennaylTanla  to  ap- 
ply to  contracts  of  this  character,  and  to 
protect  such  a  limited  partnership  from  lia- 
bility attempted  to  be  thus  created  by  agents 
of  the  company,  unless  the  contract  be  edgned 
by  at  least  two  of  Its  manacers.  Heltlng  Co. 
V.  lleese.  118  Pa.  St  355,  302,  12  Atl.  362. 
That  was  a  case  where  It  was  sought  to  en- 
force the  specific  performance  hy  the  company 
of  a  contract  for  the  sale  of  more  than  $500 
worth  of  Its  manufactured  goods.  The  court 
held  that  the  action  could  not  be  maintained 
against  the  company,  because  of  the  inralld- 
Ity  of  the  contract.  It  not  being  signed  by  two 
numagerB  of  the  company.  In  the  opinion, 
the  statute  is  construed  as  follows:  "The 
term  'UablUty*  ei^sesses  in  the  broadest  and 
most  comprefaenslTe  manner  any  form  of  legal 
obligation;  certainly  all  sndi  as  are  measured 
by  mcmey  values.  A  purchase  for  more  than 
five  hundred  dollars  would  undoubtedly  be  a 
,llabU«7  prohibited.  Why  not  a  sate?  The 
purchase  imposes  a  liability  to  receive  a  com- 
modltyf  and  pay  for  It;  and,  if  this  obligation 
Is  not  ^Uachar^  by  performance,  a  liability 
.'to  pay  damages  tor  Its  breach  ensues.  A  sale 
imposes  an  obligation  to  deliver  a  commodity 
and  reo^ve  mon^  for  It,  and,  if  not  dis- 
charged, a  liability  to  respond  In  damages  for 
Its  breach  resulta  We  can  see  no  easmtial 
difference  between  these  two  different  species 
of  llablllti^  in  ccnstrulng  a  legislative  enact- 
ment such  as  this,  the  raanUest  pui^iose  of 
which  is  to  protect  the  association  and  its 
members  from  uU  obligations  not  sanctl<Hied 
In  the  manner  especially  directed."  The  con- 
struction put  upon  this  statute  by  the  supreme 
court  of  that  state  will  be  foltowed  in  this 
cane.  Hamilton  v.  Railroad  Co.,  30  Kan.  58, 
18  Fac.  57.  Mutuality  of  obligation  is  one  of 
the  requisites  of  every  contract  If  the  con- 
tract in  question  is  such  an  one  as  the  officers 
and  agents  of  this  conqiany  cannot  make  so 
as  to  bind  the  company,  unless  sanctioned  In 
the  manner  directed  by  the  statute,  it  is  diffi- 
cult to  see  how  the  company  can  rely  upon  It 
80  tar  as  it  is  executory,  as  the  basis  of  a 
claim  against  anoth^  party  for  its  breach. 
We  are  of  opinion  that  the  Judgment  entered 
In  this  case  was  authorised  by  the  plaintiffs' 
own  showing, 

Should  we  further  consider  the  merits  of  the 
case,  we  think  parol  evidence  was  admissible 
for  tlie  purpose  of  showing  that  the  real  cou- 
tract  between  tliese  parties  was  not  reduced 
to  writing,  that  the  writing  offered  In  eri- 
A&icG  was  not  intended  to  evidence  the  con- 
tract, and  that  the  real  purpose  of  the  parties 
was  that  it  should  be  used  for  an  entirely 
dlff<^rent  object.  St.  Louis  Wire-Mill  Co.  v. 
Consolidated  Barhed-WIre  Co.,  46  Kan.  773. 
27  Pac.  118;  Sclilndier  v.  Slulileiser.  45  Conu. 
103;  Grlerson  v.  Masou,  )SU  N.  Y.  y;i4. 


Various  rulings  of  the  court  np<m  the  admla* 
sion  of  evidence  ate  astfgned  for  eror.  but, 
tmder  the  view  we  take  of  the  case,  they  are 
unimportant  and  immaterial.  The  Judgment 
will  be  affirmed. 


rs  Kan.  A.  «H) 

NBW  ENQLAND  LOAN  &  TRUST  CO.  v. 
WOOD  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  5,  1805.) 

FORBCLOaURB  OW  MORTOA.OB— PRIOBITtBS. 

Where  the  vendor  of  real  estate  agreed 
with  the  vendee  to  take  a  mortgage  on  the 
premises  Boid  to  secure  a  deferred  payment  of 
the  purchase  money,  subject  to  a  mortgage  for 
a  definite  snm,  bearing  interest  at  a  stipulated 
rate,  to  be  executed  by  the  reudee  in  favor  of 
a  loan  company  for  a  loan  of  money,  the  terms 
of  which  agreement  were  known  to  the  loan 
company,  such  vendor  has  a  right  to  demand, 
upon  a  foredosnre  of  the  mortgages  taken  pur- 
suant to  said  a^eement  and  a  sale  of  the 
mortgaged  premises  before  the  time  sperffic^ 
for  the  maturity  of  the  first  mortgage,  that  the 
proceeds  of  the  sale  be  not  applied  to  the  first 
mortgage  debt  to  an  amount  greater  than  the 
agreed  amount  of  the  loan,  with  the  stipulated 
rate  of  interest  thereon  up  to  the  time  when  the 
proceeds  of  the  sale  shall  be  distributed. 
(Syllabus  hy  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

Action  by  the  New  England  Loan  &.  Trust 
Company  against  L.  H.  Wood  and  others. 
Ju<^;ment  for  defendants.  Plaintiff  brings 
error.  Modified. 

Getty  &  Hutchings  and  John  O.  Hall,  for 
plaintiff  in  error.  McGrew  &  Watson,  fox 
defendants  In  error. 

GARVER,  J.  L.  H.  and  W.  L.  Wood,  the 
defendants  In  error,  sold  to  one  Consaul  cer- 
tain  real  estate  in  Wyandotte  county,  agree- 
ing to  accept  a  note  and  mortage  on  the 
premises  sold  for  the  sum  of  $1,010,  the  de- 
ferred payment  of  tiie  purchase  money,  sub- 
ject to  a  first  mortgage  for  the  sum  of  iifiOO, 
bearing  Interest  at  the  rate  of  8  per  cent, 
that  being  Mke  amount  of  a  loan  which  Con- 
saul Intended  to  secure  from  the  plaintiff  in 
error  for  the  purpose  of  effecting  the  pur- 
chase and  making  improvemMits.  There- 
aftOT,  pursuant  to  this  understandlne  and 
agreement  which  was  known  to  and  ac- 
quiesced in  by  the  kian  company,  Consanl 
contracted  for  a  loan  of  94,000,  but  agreed 
to  pay  interest  at  tlie  rate  of  8^  per  cent 
per  annum.  At  the  same  time,  tbe  defend- 
ants in  oTor  conveyed  the  premises  to  Con- 
saul, and  took  from  him  two  notes,  and  a 
mortgage  securing  the  same,  for  the  pay- 
ment of  the  sum  of  91,040  and  interest  Tbe 
loan  company  took  from  Consaul  a  note  for 
$4,000,  due  In  seven  years  from  date,  bear- 
ing interest  at  the  rate  of  (t  per  ceat.  per 
annum,  payable  semlannnally  on  the  ist 
days  of  February  and  August  of  each  year, 
and  a  mortgage  aecurintr  the  same,  and  ateo 
i  had  him  execute  an  additional  note  for  $701.- 
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40  (the  amoont  of  the  Interest  for  seven 
yeara  at  the  rate  of  2%  per  cent  per  annum), 
payable  in  14  installments  of  $51.40  each, 
one  Installment  to  be  paid  on  the  Ist  days 
of  February  and  August  of  each  year  un- 
I  til  all  were  paid,  and  for  secTirlty  took  a  sec- 
ond mortgage  on  the  same  real  estate.  Of 
this  increased  rate  of  Interest  and  the  sec- 
ond mortgage  the  defendants  In  error  had  no 
actual  notice.  The  mortgages  to  the  loan 
company  were  prior,  in  point  of  time,  in  be- 
ing filed  for  record  In  the  office  of  the  regls- 
.ter  of  deeds  of  said  county,  the  purchase- 
money  mortgage  being  filed  on  the  same  day 
at  nearly  the  same  time.  The  notes  and 
mortgages  bore  date  of  July  27,  1889.  The 
payments  not  having  been  made  on  the  In- 
stallment note  as  agreed,  the  plaintiff  in  er- 
ror commenced  this  action,  and  obtained 
Judgment  for  the  amount  of  the  note  and 
for  a  foreclosure  of  the  mortgage  securing 
the  same.  The  defendants  In  error  being 
made  parties  defendant,  set  up  their  notes 
and  mortgage  for  the  purchase  money,  and 
obtained  Judgment  on  them. 

This  controversy  Is  over  the  conflicting 
liens  of  the  second  and  third  mortgages, 
which  were  foreclosed  subject  to  the  mort- 
gage of  $4,000.  In  the  adjustment  of  the 
priorities  of  these  liens,  the  court  below  gave 
the  plaintiff  in  error  a  first  lien,  as  against 
the  defendants  In  error,  for  bo  much  of  its 
Judgment  as  represented  an  amount  equal 
to  interest  at  the  rate  of  2  per  cent,  per  an- 
num on  $4,000  from  the  date  of  the  loan  to 
the  time  when  the  Judgments  were  render- 
ed, and  gave  the  defendants  In  error  priority 
of  Hen  for  their  Judgment  as  against  the  re- 
maining portion  of  the  Judgmentof  the  plain- 
tiff in  error.  It  Is  this  decision  of  which 
complaint  Is  now  made;  the  plaintiff  In  er- 
ror claiming  that,  even  concoding  that,  as 
against  the  defendants  Id  error,  It  can  claim 
a  prior  lien  for  no  more  than  $4,000  with  In- 
terest thereon  at  the  rate  of  8  per  cent,  per 
annum,  yet,  as  the  $4,000  note  and  mort- 
gage only  bear  Interest  at  the  rate  of  6  per 
cent..  It  is  entitled  to  priority  for  so  much  of 
Its  Judnraent  as  would  represent  the  addi- 
tional 2  per  cent,  interest  for  the  full  period 
of  seven  years,  the  time  the  loan  had  to  run. 
The  ground  of  this  contention  is  that,  as  It 
is  permiBslble  for  parties  to  stipulate  for, 
and  to  make  payments  of,  interest  In  ad- 
vance, the  total  unaccrued  additional  2  per 
cent,  interest,  which  Is  included  In  the  Judg- 
ment, siiould  be  allowed  as  a  prior  lien.  To 
this  we  cannot  agree.  The  defendants  in  er- 
ror have  a  right  to  demand,  In  the  foreclo- 
sure of  these  mortgages,  that  they  be  granted 
a  Hen  on  the  mortgajied  premises  subject  only 
to  a  prior  lien  for  $4,000  and  Interest  thereon 
not  exceeding  8  per  cent,  per  annum.  There 
is  nothing  In  the  record  to  indicate  tbat  the 
plaintiff  In  error  Is  not  still  the  owner  of 
the  $4,000  note  and  mortgage,  nor  is  there 
anything  by  which  the  court  can  determine 
bow  long  BUQh  mortgage  may  run.  If  we 


may  preaume,  from  the  conditions  of  the 
mortgage  sued  upon,  that  similar  conditions 
exist  In  the  first  mortgage,  the  plaintiff  In 
error  would  have  a  right  to  commence  fore- 
cloenre  proceedings  thereon  at  any  time  aft- 
er February  1,  1890,  when  there  was  default 
in  payment  of  interest,  and  could  have  then 
forced  the  collection  of  the  $4,000  note.  It 
is  not  at  all  probable  that,  without  any  pay- 
ments of  Interest  being  made,  the  plaintiff 
In  error  would  delay  the  commencement  of 
an  action  thereon  until  the  expiration  of  the 
seven  years.  Should  that  note  and  mortgage 
go  to  Judgment,  and  a  sale  thereunder  be 
had  within  that  period,  the  plaintiff  in  error 
would  certainly  not  be  entitled  to  have  In- 
cluded in  his  Judgmmt  the  unearned  Inter- 
est for  the  period  between  the  date  of  tbfr 
Judgment  and  the  time  when  the  note  by 
its  terms  was  to  mature.  Had  the  three 
mortgages  been-  f<»-ecloBed  In  the  same  ac- 
tion, it  is  clear,  under  the  facts  found  by  the 
court,  that  there  could  have  l>een  allowed, 
as  a  lien  prior  to  tbat  of  the  defendants  in 
error,  only  the  $4,000  and  sacb  additional 
sum  as  would  have  represwted  the  total 
accrued  Int^est  thereon  computed  at  the 
rate  of  8  per  cent,  per  annum  from  July  27, 
1889,  the  date  of  the  note,  to  the  time  of  ac- 
tual payment.  Any  addition  of  unearned  in- 
terest would,  to  that  extent,  lessen  the  se- 
curity which  it  was  agreed  the  subsequent 
mortgagees  should  have,  and  he  In  fact  an 
increase  of  the  rate  of  Interest  during  the 
actual  life  of  the  loan.  Tbat  thn  rights  of 
the  parties  may  not  be  adjusted  with  exact 
equity  In  this  proceeding.  Is  no  fault  of  the 
defendants  In  error.  The  plaintiff  In  error 
must  be  held  responsible  for  the  difficulties 
of  a  situation  which  It  created. 

We  think  the  trial  court  adopted  the  prop- 
er rule  for  the  adjustment  of  the  liens  of 
these  parties,  but  it  did  not  go  far  enough 
In  its  practical  application.  The  Judgments 
were  rendered  February  3,  1891,  with  a  stay 
of  six  months,  after  which  an  order  of  sale 
might  be  Issued,  and  the  mortgaged  premises 
sold,  without  appraisement,  subject  to  the 
prior  mortgage  of  $4,000  bearing  Interest  at 
the  rate  of  G  per  cent,  per  annum.  As  the 
court  allowed  the  plaintiff  In  error  a  prior 
lien  for  an  amount  which  Increased  the  In- 
terest of  the  first  mortgage  to  8  per  cent, 
only  up  to  the  time  when  the  Judgment  was 
rendered,  the  defendants  in  error,  when  the 
property  is  sold,  would  receive  the  benefit  of 
a  sale  subject  to  the  prior  lien  for  $4,000  and 
Interest  at  the  rate  of  only  6  per  cent,  per 
annum  from  the  date  of  the  Judf^ment  to  the 
time  of  sale.  That  is  an  advantage  the  con- 
tract does  not  give  tiiem.  The  court  direct- 
ed that  tiie  proceeds  of  the  sale  should  bo 
applied  to  the  payment  of  the  several  Juds- 
ments  according  to  the  priorities  of  their 
Hens  as  determined  by  the  court.  We  tidnk 
the  proceeds  of  the  sale,  after  the  payment 
of  costs  and  taxes,  as  directed  tn  the  Jitdt;- 
ment,  ahould  be  brought  into  court  and  paid 
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on  the  several  Judgmeots  In  the  order  and 
manner  as  determined  by  the  trial  court  In 
the  Judgment  entered  in  the  case,  with  thig 
change  and  modltication:  In  addition  to  the 
Slim  of  ?194.63  and  interest  thereon,  which 
the  court  directed  should  be  first  paid  totlie 
plaintiff  In  error,  it  should  be  paid  such  ad- 
ditional sum  as  will  equal  the  interest  on 
14,000,  at  the  rate  of  2  per  cent,  per  aouum, 
from  February  3,  1S91,  the  date  of  the  judg- 
ment, up  to  the  time  when  distribution  of 
.the  proceeds  of  the  sale  is  made.  This  case 
I  will  be  remanded,  with  directions  to  modify 
the  Judgment  in  accordance  with  this  opin- 
ion. The  costs  in  this  court  will  be  equally 
divided  between  the  parties. 

(3  Kan.  A.  tU) 

KING  ftt  al.  T.  DA^^ES. 

(Court  of  Appealfl  of  Kansas.  Northern  Depart- 
ment, E.  D.  Dec.  5,  1895.) 

LUTDIORD  AND  TeXANT — NoTlCK  TO  QOIT  —  LlA- 
'.  BILtTIEB  OF  TbNAKT. 

When  a  written  contract  of  lenae  of  real 
estate,  rented  for  a  period  of  IS  months, 
with  monthly  payments  of  rent  in  advance,  ex- 
pressly provides  that,  upon  the  failure  of  the 
tenant  to  pay  rent  in  advance  on  the  first  day 
of  eRch  month,  the  landlord  may  distralD  for 
the  rent  due,  or  declare  the  leaae  at  an  end  and 
retake  possession,  the  tenant,  upon  receiving 
notice  from  the  landlord  to  remove  from  the 
premises  in  30  days  from  the  date  of  the  no- 
tice, if  rents  are  not  paid  promptly  in  advance, 
md  failing  to  pay  the  rent  due  on  the  first 
sf  the  followinr  month,  may  vacate  the  prem- 
ises, and  consider'  the  lease  ended,  without 
being  liable  to  pay  rent  after  the  month  for 
^which  the  defamt  was  made, 
j  (Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
C.  M.  Welch,  Judge  pro  tem. 

Action  by  B.  M.  Davlea  ag^st  Alice  G. 
King  and  others.  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Reversed. 

I  Vance  &  Campbell,  for  plaintiffs  In  error. 
Hasen  Sc  Isenhart,  for  defendant  In  error. 

GARVER,  J.  The  defendant  In  error.  Da- 
vies,  leased  to  plaintiffs  in  error  certain  prem- 
ises In  the  city  of  Topeka  for  the  term  of  18 
months,  extending  from  the  1st  day  of  No- 
vember, 1800,  to  the  1st  day  of  May,  1802, 
for  a  rental  of  $1,800,  payable  monthly,  In  ad- 
vance, flOO  to  be  paid  on  the  first  day  of 
each  month.  The  written  lease  contained  the 
condition  "that,  upon  the  nonpayment  of  the 
rent,  as  aforesaid,  the  said  first  party  may,  at 
bis  election,  either  distrain  for  said  rent  due, 
or  declare  this  lease  to  be  at  an  end,  and  re- 
cover the  same  as  If  held  by  forcible  detain- 
er; the  said  parties  of  the  second  part  hereby 
waiving  any  notice  of  said  election,  or  any 
demand  for  the  possession  of  said  premises." 
One  A.  Parker,  as  agent  for  Davles,  attend- 
ed to  the  renting  of  the  property  and  the 
collection  of  the  monthly  rents.  Rent  for 
the  month  of  April,  1881,  was  paid  on  the 
second  day  of  that  month,  at  which  time 
Parker  gave  to  the  plalntlflh  In  error  a  receipt 
and  notice  as  follows:   "|100.  Topeka,  Kan- 


sas, April  2,  1801.  Received  of  Alice  G. 
King  one  hundred  dollars  for  rent  of  building 
on  lot  252  on  Kansas  Ave.  (street),  for  the 
month  ending  April  30tb,  1801.  You  are  here- 
by notified  to  remove  from  said  premises  in 
thirty  days  from  this  date,  if  rents  ore  not 
paid  promptly  in  advance.  A.  Parker,  Agent." 
On  the  2Uth  or  30th  of  April  the  t}laintlfrs  la 
error  vacated  the  premises,  and  gave  the  keys 
to  Parker,  telling  him  that  the  room  was  va- 
cant. Parker  tendered  a  return  of  the  keys, 
wbicb  was  refused.  The  premises  remained 
vacant  during  the  following  months  of  May 
and  June,  and  on  the  3d  day  of  June,  ISOl, 
tills  action  was  commenced  in  the  circuit 
court  of  Shawuee  county  for  the  retwery  of 
$200.  alleged  to  be  due  for  rent  for  tbowi 
months.  A  trial  was  had  by  the  court  w^lth- 
out  a  Jury,  and  Judgment  was  rendered  for 
the  plaintiff  below,  Davies,  for  $200  and  costs 
against  the  plaintiffs  in  error. 

On  the  part  of  the  plaintiffs  In  error  It  Is 
contended  that  they  simply  acted  upon  the 
notice  served  upon  them  by  their  landlord, 
and  surrendered  possession  of  the  premises, 
as  they  then  had  a  right  to  do.  The  defend- 
ant In  error  claims  that  the  notice  embraced 
in  the  receipt  of  April  IM  was  not  intended  as 
a  notice  to  quit;  that  the  same  form  of  re- 
ceipt and  notice  bad  been  delivered  to  the 
Kings  each  month,  from  the  time  the  lease 
was  executed,  it  being  a  printed  form  In  gen- 
eral use  by  Parker  in  the  collection  of  rents. 
The  testimony  in  the  case  shows  that  the  no- 
tice contained  In  this  receipt,  and  in  the  othn* 
receipts  previously  given  by  Parker,  was  a 
printed  form,  and  tliat  it  was  delivered  to 
the  tenant  paying  rent  without  any  statement 
or  explanation  of  the  object  or  purpose  of  sucb 
notice.  It  must  be  assumed  that  a.  notice  of 
this  Character  was  served  for  some  paipoae. 
The  owner  of  the  prop«ty  had  expressly 
stipulated  in  the  lease,  If  the  rent  was  not 
paid,  as  agreed,  on  tlie  first  day  of  each 
month.  In  advance,  that,  at  his  option,  he 
might  declare  the  lease  at  an  end,  and  pro- 
ceed against  the  tenants  as  for  an  unlawful 
and  forcible  detention  of  the  property.  This 
he  bad  a  right  to  do,  and  it  was  for  him  to 
say  what  delays  In  the  payment  of  rent  he 
would  suffer  without  the  exerdse  of  such 
option.  He  saw  fit,  through  bis  agent,  to  keep 
constantly  before  his  tenants  this  summary 
power  of  removal  and  termination  of  the 
lease,  and  hia  Intention  to  exercise  this  power 
for  any  failure  to  pay  rent  promptly  In  ad- 
vance. In  other  words,  they  were  notified 
that,  so  far  as  the  lease  gave  him  an  option  as 
to  the  course  vpbich  he  might  pursue  for  the 
nonpayment  of  rent,  he  elected  to  terminate 
the  lease  by  retaking  possession  of  the  propn-- 
ty.  The  mere  ftct  that  for  months  i>rlortothia 
the  same  notice  had  been  glvai  cannot  affect 
this  case.  When  the  notice  in  question  was 
served,  the  tenants  were  in  default  one  day. 
How  promptly  previous  monthly  rents  were 
paid  does  not  appear.  With  some  landlords  a 
delay  of  payment  tar  mly  one  day  might  te 
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snfflcIeDtly  prompt.  Others  might  be  more 
exacting  atraut  getting  their  dues  on  the  very 
day  nominated  In  the  bond.  These  tenants 
defaulted  In  the  payment  of  the  rent  for  the 
month  of  May.  Under  the  lease  and  this  no- 
tice of  April  2d,  the  landlord  might  have  pro- 
ceeded by  an  action  of  forcible  detainer  at 
any  time  after  the  Ist  day  of  May,  If  the 
Kings  had  remained  in  possession,  and  caused 
their  summary  removal.  Having  such  right, 
we  think  the  tenants  would  also  have  the 
right,  after  receiving  such  notice  of  the  land- 
lord's election,  to  voluntarily  vacate  the  prem- 
ises, and  he  would  not  thereafter  be  heard 
to  say  that  bis  notice  was  meaningless.  Kent 
paying  is  ordinarily  hard  enough,  without  b»- 
Ing  burdened  with  such  uncomfortable  re- 
minders as  mere  byplays.  Certainly  one  has 
no  very  sacred  right  to  complain  when  he  Is 
taken  at  his  word,  especially  when  ft  Is  a 
matter  which  may  be  of  material  advantage 
to  him  should  clrcumstanceB  require  Its  use. 
The  fact  that  the  premises  were  vacated  the 
day  before  the  May  rent  was  due,  instead  of 
the  day  after,  can  make  no  difference.  We 
think,  however,  that  the  default  must  be  held 
to  be  for  the  month  of  May,  and  that  the  rent 
for  that  month,  being  payable  In  advance, 
was  due  from  the  tenants,  under  the  lease, 
even  thmigh  they  did  not  occupy  the  premises. 

The  Judgment  will  be  reversed,  and  the  ease 
remanded  for  further  proceedings,  In  accord- 
ance with  this  opinion. 

(3  Kan.  A.  36-1) 

KANSAS  REFRIGERATOR  CO.  v.  PERT 
et  al. 

(Coart  of  Appeals  of  KauBaa,  Southern  Depart- 
ment. 0.  D.   Dec.  7,  1895.) 

Fbaddulbnt  Contract— Rbscissiom— Action  vob 
Damaoeb — Ubabl'rc  or  Dahaob8— Wab- 
RANTT— Parol  Bvidbnci. 

1.  A  person  may  rescind  and  repudiate  a 
contract,  or  he  may  affirm  the  contract,  and  re- 
cover upon  a  breach  of  warrniity  contained 
therein,  if  the  contract  contains  a  warranty, 
or  he  may  affirm  the  contract,  and  recover 
whatever  damagt'S  he  may  have  sustained  by 
reason  of  the  frau'1. 

2.  Where  tlie  "inintifE  in  error  files  no  mo- 
tion to  require  tlu'  defendants  in  error  to  elect 

Xn  which  of  suv^ral  causes  of  action  or  rem- 
»  they  will  fely,  or  to  make  their  petition 
more  deRulte  and  certain,  the  judgment  of  tlie 
court  below  will  he  sustained  If  it  can  be  uj)- 
hdd  upon  any  of  the  remedies,  or  by  combining 
any  of  them  whicii  are  not  inconsistent. 

3.  An  instruction  which  iaj'S  down  the 
measure  of  the  plaintiGTs  damages  as  the  dif- 
ference between  the  actual  value  of  the  thing 
sold  at  the  time  of  the  sale  and  what  it  would 
have  been  worth  if  it  had  been  as  warrant- 
ed, is  incompatible  with  the  rule  upon  a  rescind- 
ed contract,  and  must  have  misled  the  jury 
as  to  the  proper  basis  u|K>n  which  to  found  their 
verdict  if  an  action  of  rescission  is  relied  upon. 

4.  When  the  contract  la  in  writins.  and 
contains  no  warranty  except  a  warranty  of 
title,  parol  evidence  is  inadmiBsible  to  show  any 
other  warranty. 

5.  In  an  action  to  recover  the  damages 
sustained  by  reason  of  the  false  and  frauiln- 
lent  representation!!  of  the  defendant,  the  evi- 
dence mast  show  that  the  defendant  knew  ei- 
ther tha*  the  represuitations  were  false,  or  that 


they  were  made  as  upon  bis  knowledge,  or  lhat 
he  had  good  reason  to  believe  they  were  false; 
otherwise  the  plaintiff  cannot  recover. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Balderston,  Judge. 

Action  by  Henry  G.  Pert  and  others  against 
the  Kansas  Refrigerator  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Rermed. 

HarriB  &  Vermilion  and  J.  J.  Parks,  for 
plaintiff  in  error.  O'Bryan  &  Gord(»i,  tw  de- 
fendants In  error. 

DENNISON,  J.  This  ia  an  action  brought 
In  the  court  of  commcm  pleas  of  Sedgwidc 
coimty,  Kan.,  by  Ueary  G.  Pert  et  at 
against  the  Kansaa  Befrigerator  Company-. 
The  petition  filed  In  the  court  below  alleges 
that  said  company  sold  to  said  Pert  et  nl.' 
the  ^elusive  right  under  certain  patents  to 
manufacture,  sell,  and  nse  certain  Ice-maJc- 
ing  refrigerating  machines  In  Harper  county, 
Kan.,  and  conveyed  said  right  to  them  by^ 
their  bill  of  sale  in  writing  dated  the  23d  d^^ 
of  February,  1889,  which  Is  made  part  of  said 
petition  as  Exhibit  A;  that  "as  part  and  par-' 
eel  of  said  contract"  said  defendant  company, 
did  represent  to  said  Pert  et  al.  that  the  sald| 
machine  would  do  certain  thlnf^  (namingj 
tliem) ;  that,  relying  upon  the  representations 
as  l>elng  truthful,  they  paid  said  company' 
$1,000;  that  the  allegations  were  false  and 
fraudulent,  and  the  machine  worthless,  and 
known  to  be  so  by  said  company  at  the  time 
of  the  sale;  tliat  the  said  Pert  et  aL  expend- 
ed large  sums  of  money  In  trying  to  make  It 
work  (giving  Items);  that  by  reason  of  the 
utter  UHL'lessness  of  said  machine  to  do  the' 
work  guarantied  of  It  by  the  said  defendant' 
they  have  lost  and  been  damaged  in  the  sum' 
$1,8^.M.  The  answer  of  said  company  was' 
a  general  denial.  Verdict  and  Judgment  for' 
plaintiffs  below  for  |T95,  and  the  defendant' 
brings  the  case  here  for  review.  , 

We  are  unable  to  determine  what  remedy  Is 
sought  to  be  enforced  in  this  case.  There  Is' 
an  Intermingling  of  three  different  remedies 
as  follows:  (1)  An  action  to  rescind  the  con-| 
tract,  return  the  projier^,  and  recover  the 
purchase  price;  (2)  an  action  upon  a  breach^ 
of  warranty;  (.3)  an  action  to  recover  the 
damages  sustained  by  reason  of  the  false  and 
fraudulent  representations  made.  These  three 
remetUes  are  so  Interwoven  In  all  the  pro- 
ceedings in  tlie  case  that  we  cannot  determine 
which  remedy  is  relied  ui>on  as  the  basis  of 
recovery.  The  pleadings,  the  evidence,  the 
instructions,  and  the  briefs  upon  both  sides 
all  relate  to  the  three  different  remedies,  and 
treat  them  In  such  a  manner  that  It  is  clear 
to  us  that  the  attorneys  and  the  court  were 
confused  as  to  the  real  nature  of  the  action, 
and  were  endeavoring  to  bring  Into  the  case 
some  portions  of  all  three  of  these  remedies. 
This  cannot  be  done.  These  three  remedies 
are  of  such  a  nature  that  they  cannot  be 
combined.   A  petson  cannot  zesdnd  a  coi^ 
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tract  and  also  enforce  it  See  Weybrlck  v. 
Harris,  31  Kan.  92,  1  Pac.  271.  A  person 
may  rescind  and  repudiate  a  fraudulent  con- 
tract by  putting  the  other  party  In  the  same 
condition  he  was  In  before  the  contract  was 
entered  into,  and  whatever  has  been  paid  or 
delivered  by  the  one  who  rescinds  tiae  a)u- 
tract  must  be  returned  to  him,  and  it  or  Its 
value  may  be  recovered  In  an  action  brought 
therefor.  This  doctrine  Is  recognized  In  Bell 
T.  Keepers,  39  Kan.  103,  17  Pac.  785.  Un- 
less the  contract  Is  rescinded,  It  must  stand 
as  the  contract  of  the  parties.  The  person 
defrauded  may  affirm  the  contract,  and  re- 
cover upon  a  breach  of  the  warranty  con- 
tained therein,  If  the  contract  contains  a  war- 
ranty; or  he  may  affirm  the  contract  and  re- 
cover whatever  damages  he  may  have  sus- 
tained by  reason  of  the  fraud.  In  the  case 
at  bar  the  plalntift  In  error  filed  no  motion 
to  require  the  defendants  In  error  to  elect  up- 
on which  cause  of  action  they  would  rely  or 
which  remedy  they  would  pursue,  or  make 
the  petition  more  definite  and  certain.  There- 
fore If  the  judgment  of  the  court  can  be  sus- 
tained upon  any  of  these  remedies  or  by  com- 
bining any  of  them  which  are  not  Inconsist- 
ent, it  will  be  done.  Upon  a  very  careful  ex- 
amination of  the  record,  however,  we  find 
that  the  Judgment  must  be  set  aside,  and  a 
new  trial  granted,  whichever  remedy  is  re- 
lied upon.  We  shall  not  attempt  to  point  out 
all  the  errors  committed  upon  the  trial  in 
the  court  below,  for  the  reason  that  they  will 
not  be  Ukely  to  be  repeated  in  another  trial. 
We  win  only  point  out  such  as  will  show  the 
reasons  for  this  decision,  and  such  as  are 
likely  to  be  repeated. 

The  judgment  cannot  be  nphdd  upon  an  ac- 
tion to  rescind  the  contract,  for  the  reason 
that  the  Instmctlons  of  the  court  were  Incon- 
sistent with  the  Idea  of  rescission.  Instruc- 
tion No.  2  reads  as  follows:  "If  you  find 
from  the  evidence  that  the  plaintiffs,  rely- 
ing upon  the  certain  statements  and  repre- 
sentations of  the  defendant  company,  were 
induced  to  and  did  purchase  the  right  to  man- 
ufacture and  sell  said  machines  and  process 
In  the  county  of  Harper  and  state  of  Kansas, 
and  that  said  representations  were  false,  and 
that  by  reason  of  such  false  representations 
plaintiffs  parted  with  any  mouey  or  other 
good  and  lawful  consideration,  then  the  meas- 
ure of  plaintiffs'  damages  will  be  the  differ- 
ence between  the  actual  value  of  the  thing 
sold  at  the  time  of  sale  and  what  It  would 
have  bpcn  worth  if  It  had  been  as  warrant- 
ed." The  others  are  along  the  same  line. 
This  lays  down  a  measure  of  damages  incom- 
patible with  the  rule  upon  a  rescinded  con- 
tract, and  certainly  must  have  misled  the 
Jury  as  to  the  proper  basis  upon  which  to 
found  their  verdict,  and  was  prejudicial  to 
the  rights  of  the  plaintiff  in  error. 

Our  attention  is  called  to  the  length  of 
time  between  the  discovery  of  the  alleged 
fraud  and  the  attempted  rescission;  also  to 
the  payment  of  part  of  the  purchase  price  and 


the  disposition  of  certain  territory  after  the 
discovery  of  the  alleged  ftB,ud.  These  are 
questions  to  go  to  the  Jury,  under  proper  in- 
structions. If  au  action  of  rescission  Is  re- 
lied upon. 

The  judgment  cannot  be  upheld  upon  an  ac- 
tion to  recover  upon  a  breach  of  warranty, 
for  the  reason  that  the  contract  was  In  writ- 
ing, and  contained  no  warranty  except  war- 
ranty of  title  (see  Rogers  v.  Perrault,  41  Kan. 
385,  21  Pac.  287;  Association  v.  Scott,  53 
Kan.  534,  36  Pac.  978);  and  the  hastructlona 
failed  to  state  the  law  governing  written  con- 
tracts, and  apply  it  to  the  facts  proven  (Slat- 
ten  V.  Konrath  [Kan.  App.]  42  Pac.  39i)). 

The  Judgment  cannot  be  upheld  upon  an  ac- 
tion to  recover  the  damages  sustained  by  the 
defendants  in  error  by  reason  of  the  fraud  of 
the  manager,  agents,  or  officers  of  the  plain- 
tiff In  error,  because  there  Is  a  total  lack  of 
evidence  that  they  knew  that  their  represen- 
tations were  false,  or  that  they  were  made 
upon  their  knowledge,  or  that  they  bad  good 
reason  to  believe  they  were  false.  See  Asso- 
ciation V.  Scott,  53  Kan.  534,  36  Pac  97a 

The  judgment  cannot  be  upheld  by  combin- 
ing the  action  to  rescind  the  contract  for 
fraud  and  the  damages  sustained  by  reason 
of  the  false  and  fraudu'.L'iit  reinesentatlons 
made  by  the  plaintiff  in  error  to  the  defmd- 
ants  lu  error,  for  the  reasons  already  given 
for  not  upholding  either  separately.  They 
are  nowhere  strengthened  by  being  combined. 
The  judgment  of  the  court  below  will  be  set 
aside  and  the  cause  ordered  sent  to  the  dis- 
trict court  of  Sedgwick  county,  Kan.,  with 
instructions  to  grant  a  new  trlaL  All  the 
Judges  concurring. 

(S  Kan.  A  mj 
FECKHAM  et  al.  v.  GROUP  et  vx. 
(Court  of  Apjpeals  of  Kansas,  Southern  Depart* 
ment.  0.  D.  Dee.  7.  i89&.) 

FORSCLOSURB  OF  Hoktoiqi—Salk— COKFIRICA- 

T!OS. 

1.  In  the  forerlosure  of  mortgages  and  the 
determination  of  the  priorities  of  Hens  on  the 
mort?fl;i:e<l  premises  and  decreeing  the  sale  of 
the  mortgaged  property,  the  court  exercises  an 
emiitnble  jurisdiction;  and  the  court,  having 
all  the  parties  in  interest  before  it.  ond  jurisdic- 
tion over  the  subject-matter,  has  power  to 
make  such  order  and  decree  respecting  the  sale 
of  the  mortgiipei.1  property  as  justice  and  eq- 
uity may  recjuire.  and  may  order  the  property 
to  be  sold  iu  separate  parcels  or  all  as  one 
tract,  nd  the  intertst  of  all  parties  may  require: 
and  the  court  retains  jurisdiction  and  control 
over  the  prn|)ci-ty  until  its  denreca  have  been 
fully  oarripd  into  effect,  and  may  confirm  or  set 
aside  nny  sale  of  real  or  personal  property  made 
under  its  decree,  where  the  same  has  not  been 
made  In  conformity  to  such  decree,  and  may 
couSrm  a  sale  in  whole  or  in  part  or  set  aside  a 
part. 

2.  The  court  does  not  lose  jurisdiction  over 
the  property-  until  the  final  settlement  of  the 

judRuient.  costs,  and  taxea. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  CJowley  county; 
H.  G.  Troup,  Judge. 

Action  by  the  Domestic  Sewing  Machine 
Company  against  T.  H.  Group  and  otbera  for 
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foreeloBura  of  a  mortgage.  The  defendontB 
T.  H.  Group  and  wife  moved  to  set  aside  a 
sale  of  personal  property  under  a  apedal  exe- 
cution, from  which  order  CharleB  J.  Peck- 
bam  and  Kdward  h.  Peckham,  pnrchaaerB 
under  the  execution,  bring  error.  Affirmed. 

In  188!),  T.  H.  Group  and  Ellen  B.  Group, 
husband  and  wife,  were  the  owners  ot  100 
acres  of  land,  upon  which  tbej'  resided,  which 
constituted  th^r  homestead;  and  they  also 
owned  another  small  tract  of  land  adjoining 
their  bomeatead,  containing  4  acres,  In  Cow- 
ley county,  Kan.  On  the  1st  day  of  June, 
1889,  they  gave  a  mortgage  to  the  Wiofleld 
Mortage  &  Trust  Company  upon  the  entire 
tract  of  land  to  secure  the  pa^-ment  of  an  In- 
debtedness of  |3,C00,  which  mortgage  was 
duly  recorded,  and  was  a  first  lien  upon  their 
taxnx.  Ou  the  2;4tb  day  of  September,  13S9, 
T.  H.  Group  and  Ellen  E.  Group  executed 
and  delivered  to  the  Wlnfleld  Mortgage  & 
Trust  Company  a  second  mortgage  on  said 
tract  of  land  to  secure  the  paym^t  of  an  in- 
debtedness of  $252,  which  constituted  a  sec- 
ond lien  upon  th^r  fam.  On  the  30th  day 
of  September,  188^,  they  executed  and  de- 
livered to  the  Domestic  Sewing  Machine  Cfun- 
pany  a  mortgage  upon  said  tract  of  land  to 
secure  the  payment  of  an  Indebtedness  of 
$705,  which  mortgage  was  duly  filed  for  rec- 
ord In  Cowley  county,  October  2,  1888,  and 
constituted  a  third  lien  on  said  land.  On  the 
2d  day  of  October,  L888,  the  said  T.  H.  Group 
and  Ellen  E.  Group  executed  and  delivered 
their  certain  mortgage  to  W.  B.  Caton  to  se- 
cure the  payment  of  an  indebtedness  of  $380. 
which  cmstituted  a  fourth  lieu  on  »Ud  land. 
On  the  13th  day  of  November,  1800.  the  Bo- 
nwstic  Sewing  Machine  Company,  having  pre- 
Ttously  commenced  an  action  In  the  district 
court  of  Cowley  county,  Kan.,  to  foreclose  Its 
mortgage,  filed  an  amended  petition,  making 
all  of  the  mortgagees  and  all  otha  llenhold- 
ers  parties  defendant  On  the  same  day  the 
IVlnfield  Mortgage  &  Trust  Company  filed  its 
answer  and  cross  petition,  setting  up  Its  mort- 
gage, and  claiming  a  first  and  paramount 
liea  on  the  mortgaged  pronises,  and  asked 
Judgment  on  Us  second  mortgage.  Ou  the 
31st  day  of  January,  1801.  W.  B.  Caton  filed 
his  answer  and  cross  petition,  setting  up  his 
mwtgage,  and  claimiug  a  lien  upon  said 
mortgaged  premises,  and  asking  the  court  to 
protect  his  Hen  in  tho  foreclosure  proceeds 
ings,  and  to  have  the  priority  of  liens  deter- 
mined, and  upon  foreclosure  and  sale  order 
the  application  of  the  proceeds  according  to 
the  priority  of  liens.  On  the  Cth  day  of  Jan- 
uary, 1881,  T.  H.  Group  and  Ellen  E.  Group, 
defendants,  filed  their  supplemental  and 
amended  answer,  setting  up  their  btnnestead 
rights  In  said  mor^ged  property,  and  fur- 
ther stating  that  In  the  fall  of  1800  they 
sowed  130  acres  of  wheat  on  the  mortgaged 
premises,  and  that  said  wheat  is  now  grow- 
ing on  said  premises;  that  they  have  no  oth- 
w  grain  w  food  tta  their  family  or  their 
stock  save  and  ocept  said  growing  wheat; 
T.42p.no,lU— 60 


and  tb^  pray  that  their  rights  and  equities 
thoreln  be  protected,  and  that  the  court,  in 
decreeing  the  foreclosure  of  the  several  mort- 
gages and  In  ordering  the  sale  of  the  mort- 
gaged premises,  decree  that  the  premises  be 
sold  as  follows:  "That  the  sheriff  offer  for 
sale  first  the  land,  reserving  to  Group  and 
his  wife  the  wheat  growing  thereon,  if  the 
land  shall  bring  enough  to  satisfy  all  of  the 
Judgments,  costs,  and  taxes  ou  tbe  same; 
that  then,  and  In  that  event,  said  wheat  shall 
not  be  sold,  but  shall  be  reserved  fw  the  use 
and  benefit  of  Group  and  his  wife,  and,  if  the 
lands  do  not  sell  for  enough  to  satisfy  aU  tbe 
claims  a^lnst  It  and  the  costs  and  taxes, 
then  the  wheat  be  sold  alsa"  On  the  29th 
day  of  January,  1S81,  a  decree  at  foreclosure 
was  taken,  all  parties  being  present  in  court. 
The  decree  determined  the  amount  due  each 
of  the  several  Uenholders  upon  their  several 
claims,  and  the  priorities  of  the  mortgage 
liens,  and  thereupon  decreed  the  sale  of  the 
mortisaged  premises  In  fbs  fc^owlng  man- 
ner: "And  it  is  thereupon  considered,  order- 
ed, adjudged,  and  decreed  by  tbe  court  that 
said  plaintiff,  tbe  Domestic  Sewing  Machine 
Company,  have  and  recovo*  of  said  defend- 
ants, T.  H.  Group  and  Ellen  £.  Group,  upon 
the  promls8(H7  notes  mentioned  and  stated 
In  plointUTs  amended  petition,  the  sum  of 
seven  hundred  and  ninety-nine  dollars;  that 
such  Judgment  draw  interest  at  the  rate  of 
ten  per  cent  per  annum  until  paid;  that  the 
same  Is  hereby  decreed  to  be  a  lieu  upon  the 
lands  and  tenemeats  hereinafter  described; 
and  that.  If  such  Judgment  and  costs  of  the 
action  be  not  paid  on  or  before  the  10th  day 
of  February,  1881,  that  special  execution  Is- 
sue out  of  the  court,  directed  to  the  sherlif 
of  Cowley  county,  Kansas,  commanding  bim 
to  sell  In  the  manner  provided  by  law  as  up- 
on execution  the  hinds  and  tenements  afore- 
said, with  all  the  growing  crops  thereon  at 
the  time  of  such  sale,  but  that  said  lands  and 
growing  wheat  thereon  be  seiiarately  ap- 
praised, advertised,  and  sold;  that  said  lands 
without  the  growing  wheat  be  first  offered 
for  sale,  and  if  the  amount  bid  therefor  shall 
be  sufficient  to  pay  plalntUTs  Judgment  here- 
in and  tbe  Judgment  herduafter  by  this  de- 
cree rendered  In  favor  of  the  Winfield  Mort- 
gage and  Trust  Company,  the  said  growing 
wheat  be  not  sold,  and  if  said  land  without 
the  growing  wheat  shall  not  bring  at  said 
sale  a  sufficient  amount  to  pay  plaintiff's  said 
Judgment  and  the  said  Judgment  In  favor  of 
said  AVInfleld  Mortgage  and  Trust  Company, 
then  the  said  growing  wheat  be  sold;  and  If 
no  person  shall  bid  two-thirds  of  the  apprais- 
ed value  of  said  land  without  said  growing 
wheat  at  said  sale,  that  said  lands,  together 
with  the  growing  wheat,  be  offered  for  sale 
and  sold;  provided,  however,  that  tbe  same 
shall  not  be  sold  In  such  manner  as  last 
specified  for  any  sum  less  than  two-thirds  of 
the  appraised  value  of  the  land  together  witn 
said  growing  wheat  And  It  Is  further  wdet^ 
ed,  adjudged,  and  decreed  by  the  court  that 
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any  sale  nia(te  upon  either  of  the  Bppclal  ex- 
eeutions  hereinbefore  provided  for  sluill  be 
lunde  siiltject  and  Biil>ordlnnte  to  the  rights  of 
the  holders  of  the  outstanding  mortgage  lien 
hereinbefore  mentioned  as  being  paramount 
and  superior  to  the  riglits  and  Interest  of  all 
parties  to  this  action,  and  that  any  sale  made 
by  virtue  of  either  of  sucli  special  executions 
be  appraised  and  advertised  as  subject  and 
subordinate  to  said  prior  lien.  And  it  Is  fur- 
ther ordered,  adjudged,  ami  decreed  by  the 
court  that  the  proceeds  arising  from  any  sale 
made  under  either  of  the  spoi-lal  executions 
hereinbefore  provided  for  be  applied  as  fol- 
lows: First,  to  the  payment  of  the  costs  of 
this  action;  second,  to  the  payment  of  any 
and  all  taxes  due  uiK>n  said  lauds,  or  upon 
any  lart  tbereof ;  third,  to  the  iwynient  of  the 
princiiial  and  Interest  of  the  Judfrment  here- 
inbefore rendered  in  favor  of  the  defendant 
the  WInfield  Mortgage  and  Trust  Company; 
fourth,  to  the  payment  of  the  principal  and 
Interest  of  the  judgment  herelnlwfore  render- 
ed In  favor  of  the  plaintiff,  the  Domestic  E(ew- 
Ing  Machine  CouuMiny;  fifth.  In  payment  of 
the  pr!ncli»al  and  Interest  of  the  Judgment 
hereinbefore  rendered  In  favor  of  W.  B.  Ca- 
ton;  and,  if  there  be  any  proceeds  of  such 
sale  still  remaining  after  the  paymeuts  afore- 
said, that  the  same  l)e  paid  into  court  for  the 
further  order  of  this  court  tliereon." 

On  the  17th  day  of  February,  ISJH),  an  onler 
of  sale  was  duly  issui'd  by  the  clerk  of  the 
district  court  of  CoA^lcy  county,  in  nccoi-d- 
ance  with  the  judgment  and  decree  of  said 
court,  directed  to  the  slierifT  of  said  county, 
setting  out  the  judgment  and  decree  of  the 
court,  and  ctmimanding  the  sbertfT:  "That 
said  lands  and  growing  wheat  thei-eon  lie 
separately  appraised,  advertiseil,  and  sold; 
that  said  lands  without  such  f^mwlng  wheat 
be  first  offered  for  sale,  and  If  the  amount 
bid  therefor  shall  be  suffii-ipiit  to  pay  plain- 
tiffs judgment  and  the  judgment  of  said  de- 
cree remlcred  iu  favor  of  the  Wlutteid  Mort- 
gage and  Trust  Company,  that  said  growing 
wlieut  be  not  sold,  niul  If  said  lands  without 
said  growing  wheat  shall  not  bring  at  said 
sale  a  suflicieut  ninouut  to  iKiy  iilalntlfTs 
judgment  and  said  Judgment  In  favor  of  the 
Winfleld  Mortgage  and  Trust  Company,  then 
such  growing  wlicat  be  sold;  and  If  no  per- 
son shall  bid  tw<i-thlrds  of  the  appraisetl 
value  of  said  lands  without  sjiid  growing 
wheat  at  KHid  sale,  tlie  said  lauds,  together 
with  said  growing  wheat,  be  offered  for  sale 
and  sold."  "It  was  further  considered,  or- 
dered, and  adjudged  by  said  court  that  upon 
such  sale  of  said  lands  and  tenements  tluit 
said  lands  and  tenements  be  appraised  and 
sold  subject  to  the  outstanding  mortgjigo  Hen 
upon  said  premises  to  se<-ure  the  ludebtedness 
evideucwi  by  the  bond  and  coupon  notes  stat- 
ed and  sot  forth  in  thti  reply  of  the  W'inficid 
Mortgage  and  Trust  Comimuy  to  the  answer 
of  T.  II.  <?rouii  and  Ellen  E.  (<i-oup,  which  is 
imramount  aiul  supeiior,  niwn  saitl  lands  and 
tenements   herelnbefoi-e   described,    to  the 


rights  and  claims  of  the  parties  plaintiff  and 
defendant  In  this  action,  the  amount  of  which 
said  mortgage  Is  the  sum  of  three  thousand 
five  hundred  dollars,  with  Interest."  On  the 
23d  day  of  February,  1S!)1.  the  sheriff  of  Cow- 
ley county,  In  pursuance  of  said  order  of  sale, 
had  the  lands  and  tenements  appraised  by 
three  disinterested  householders  of  said  coun- 
ty, who  appraised  it  at  the  sum  of  $1,740,  re- 
serving therefrom  the  growing  wheat  there- 
on, subject  to  the  mortgage  Hen  on  JS.r*'-") 
and  interest  thereon,  and  further  separately 
appraised  the  growing  wheat  at  the  sum  of 
?9li0;  and  on  the  30th  day  of  March.  1S11. 
the  sheriff  offeri'd  the  lands  and  tenements 
for  sale  for  cash  in  hand,  reserving  there- 
from the  growing  wheat  thereon,  and  sub- 
ject to  the  mortgage  of  $3,500  and  Interest,' 
and  Charles  I.  Peckham  and  Edward  h. 
Peckham  Jointly  bid  for  said  land  so  offereil. 
for  sale  the  sum  of  $1,1^,  and  the  sheriff' 
thereuiwn  struck  the  land  off  to  them  at  that 
price,  and  also  at  the  same  time  and  placei 
offered  the  growing  wheat  separately,  and 
sold  the  same  to  Peckham  &  Peckham  f^r 
the  sum  of  $401,  and  made  a  return  of  tie, 
order  of  sale  showing  his  doings  thereunder. 
Ou  the  1st  day  of  April,  ISOl.  T.  H.  Orou])! 
and  Ellen  E.  (ironp  tiled  their  motion  to  set' 
aside  the  sale  of  the  growing  whcnt,  for  the 
following  reasons:  "First  Said  wh*?at  was 
not  sold  according  to  the  order  of  sale  or  the 
decree  of  the  court.  The  wheat  sold  for  less^ 
than  two-thirds  of  the  appraised  value  there- 
of. Se<*oud.  The  Interest  of  the  defendants 
in  the  above-ilescrlbed  reni  estate,  reserving 
said  wheat,  was  appralseil  at  $1,740.  That 
the  value  of  said  gniwlng  wheat  on  said 
land  >vas  appraised  or  valued  at  $020,  as 
will  appear  more  fully  by  reference  to  the 
appraisement  [and  atta<'hed  a  copy  of  the  ap-. 
Ijralsement  to  their  motion].  Said  lands  and 
wheat  were  ordered  to  be  srfd  by  decree  of 
this  court  to  satisfy  judgment  Hens  aggregat- 
ing one  thousand  Ave  buudred  flfty-lire  ami 
*'/ioo  dollars,  as  sliown  by  the  order  of  sale' 
attached  to  the  motion,  marked  *B,'  and  made 
fl  imrt  of  the  motion.  And  It  is  further  shown 
by  the  original  decree  In  said  action,  to  wrhlch 
court  is  referred  to  for  full  Information:  Tliat 
the  taxes  and  costs  for  which  said  defMidante 
were  liable  under  said  order  of  sale  amount 
to  the  sum  of  one  hundred  and  sixty  dollars. 
That  the  total  amount  due  on  said  «der  of 
sale  was  abont  the  snm  of  one  tlionsnnd  two 
hundred  and  thirty-seven  dollars.  That  said 
sheriff  advertised  said  proi>erty  and  offered 
the  same  for  sale  as  follows:  First.  He  of- 
fori'd  the  land  for  sale  to  satisfy  the  debt  and 
wjsts,  rescning  the  wheat  to  these  defend- 
ants, as  provided  for  In  said  order  of  sale 
and  In  said  decree  of  this  court.  Thereupon 
Peckham  &  Peckham  Ud  the  sum  of  $l.lt!0 
for  sold  lands,  and  the  same  was  knocked 
off  to  Peckham  &  Peckham  at  that  sum. 
Second.  The  sheriff  then  annonnced  that  he 
would  sen  the  wheat  to  satisfy  the  remainder 
of  said  debt,  taxes,  and  costs,  and  offered  the 
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flame,  wlien  Pcc-kliam  &  Peckliam  bid  the 
sum  of  one  hundrcHl  dullnra.  Other  smnll  bids 
were  made,  wheu  defendants  Group  nnd 
<iroup,  by  Beach  &  Torrenee,  their  coimspl, 
offered  to  pny  the  bnlant-e  dne  on  said  judg- 
ments, taxes,  and  coats,  and  fully  satisfy  the 
whole  of  the  Judgment  Ileus,  taxes,  and  costs, 
af-eordlng  to  the  order  of  sale  upon  which  said 
Bberlff  was  offering  said  wheat;  aud  tlten  and 
there  demanded  tliat  said  sale  should  cease 
and  proceed  no  further,  and  the  said  sheriff 
receive  and  accept  tlie  balance  remaining  due 
upon  Bald  order  of  sale  over  and  above  what 
Bald  sheriff  should  receive  for  the  bid  upon 
the  lands,  but  the  said  sheriff  then  and  there 
refused  to  estimate  the  balance  due  froni 
these  defendants,  and  refiuied  to  entertain 
an  offer  to  pay  the  remaiuder  of  sold  debts, 
taxes,  and  costs,  and  against  the  protest  of 
these  defendants  proceeded  to  sell  and  did 
sell  said  wheat  to  Pecklutm  &  Pcckham  for 
the  sum  of  four  hundred  and  one  dollars; 
and  defendants  aver  that  they  were  able  and 
prepared  to  pay  the  balance  remaining  due 
on  sold  Judgment,  taxea^  and  costs,  which 
did  not  exceed  the  sum  of  $76.02,  as  shown 
by  said  order  of  sale.  That  said  order  of  sale 
mentioned  that,  after  paying  the  Judgment 
mentioned  in  said  order  of  sale,  the  taxes  and 
costs  tbnvon.  the  Ruri)Ius,  If  any,  should  be 
paid  to  one  W.  B.  Caton,  to  satisfy  his  judg- 
ment in  said  action,  which  mlA  judgment 
was  not  set  out,  nor  the  amount  thereof  men- 
tioned, in  said  order  of  sale.  But  those  de- 
fendants arer  that  they  were  t«ady  and  pre- 
pare<l  and  offered  In  good  faith  not  only  to 
pay  the  Judgment  lien  set  out  in  said  order  of 
sale,  and  the  costs  aud  taxes  therein  mcn- 
tloned,  but  also  offered  and  were  prepared 
to  deliver  to  said  slierlff  a  receipt  In  full  from 
the  said  W.  B.  Caton  for  whatever  Interest 
he  might  have  In  the  proceeds  of  said  sale; 
all  of  which  the  snld  sheriff  refused,  and  pro- 
ceeded to  Hell  said  growing  wheat  aforesaid. 
These  defenflants  say  that  they  are  now 
ready  to  pay  said  ?7«I.f>2.  or  whatever  sum 
may  be  due  on  said  onler  of  sale,  and  do 
hereby  bring  Into  court  a  sufficient  amount  of 
money  to  fully  discharge  and  pay  everything 
due  by  virtue  of  said  onler  of  sale,  and  tlie 
decree  upon  which  said  order  of  sale  \i'as 
Issued,  after  deducting  the  amount  for  which 
said  land  was  sold;  and  they  do  hereby  fur- 
ther bring  into  court  a  receipt  In  ftdl  from 
the  said  W.  B.  Caton,  and  offer  to  cancel  the 
wbole  of  the  Hen  of  the  said  W.  B.  Caton, 
whenever  sold  sale  of  said  wheat  shall  be 
ordered  set  aside  and  avoldetl  and  vacated 
by  this  court."  And  a  hearing  being  bad  up- 
on said  motion  to  set  aside  the  sale  of  the 
growing  wheat,  the  court,  after  bearing  all 
the  evidence,  made  the  following  order:  "Now, 
on  this  8th  day  of  April,  this  cause  coming 
on  for  bearing  on  the  motion  of  the  defend- 
ants T.  H.  Group  and  Kllen  E.  Group,  to  set 
aside  the  sheriff's  sale  of  the  wheat  sold  in 
this  action  on  the  30tb  day  of  March,  1891, 
to  wit,  the  wheat  growing  on  the  northwest 


quarter  of  section  ten,  township  thirty-three 
south,  of  range  fonr  east  of  the  t!th  P.  M,, 
containing  one  hundred  and  sixty  acres,  more 
or  less,  *  •  •  on  the  grounds:  First.  Said 
wheat  wns  not  sold  acconllng  to  the  order  of 
sale  or  the  decree  of  this  court,  and  was  sold 
for  less  than  two-thirds  of  the  appraised 
value  thereof.  Second.  On  the  ground  that 
said  defendants  offered  to  pny  the  full  amount 
dne  on  the  order  of  sale  upon  which  sold 
wheat  was  sold,  after  deducting  the  amount 
for  which  said  land  was  sold,  said  land  hav- 
ing been  previously  sold  for  |l,t(i(l;  and  on 
the  further  grounds  that  said  defendants  now 
bring  Into  court  an  amoimt  sntSdent  to  fully 
pay  and  discharge  all  of  said  Judgment  and 
costs  contained  In  said  order  of  sale.  De- 
fendants T.  H.  Group  and  Kllen  E.  Group 
appeared  by  Beach  &  Torrenee  and  S.  E. 
Kink,  their  attorneys,  and  the  plaintiff  ap- 
pearing by  Peckham  &  Peckham  and  Mc- 
Dermott  ft  Johnson.  The  defendant  the  Wln- 
fleld  Mortgage  and  Trust  Company  appear- 
ing by  Madden  ft  Buckman,  Its  attorney. 
Peckham  &  Peckham,  purehasers,  appeared 
In  person  for  themselves.  Whereupon  all  par^ 
ties  announced  themselves  ready  for  hearing 
of  said  motion,  and  defendants  T.  H.  Gronp 
and  Ellen  E.  Group  proceed  to  offer  their 
evidence  In  support  of  said  motion,  and  rest- 
ed; wherenpon  Peckham  &  Peckham,  on 
their  behalf,  offered  their  evidence  and  rest- 
ed. And  uiKin  hearing  all  the  evidence  of- 
fered on  behalf  of  an  luirtles,  and  the  argu- 
ment of  counsel,  and  being  fnUy  advised  In 
the  premises,  the  court  does  STistaln  said 
motion  on  tlie  condition  that  the  said  defend- 
ants Group  pay  Into  court  a  sufficient  amount 
to  inlly  discharge  the  remaining  portions  of 
said  Judgments,  taxes,  and  costs;  to  which 
Bald  order,  and  each  and  every  part  thereof> 
Peckham  &  Peckham,  the  inirchasers  at  said 
sale,  excepted.  It  Is  further  ordered  that  the 
further  hearing  of  this  motion  be  passed  until 
to-morrow  morning." 

On  the  9th  day  of  April.  1891,  the  sheriff's 
sale  of  real  estate  herein  was  confirmed,  and 
the  court  made  the  following  order  respecting 
the  TnoHon  to  set  aside  the  sale  of  the  grow- 
ing wheat,  in  the  following  woitla:  "Now,  on 
this  Dth  day  of  April,  this  cause  comes  oa  for 
hearing  and  for  furtlier  proceedings  hereon 
pumuint  to  the  order  heretofore  made,  to  wit, 
on  the  8th  day  of  April,  1801.  The  d^endants 
T.  H.  Group  and  Ellen  E.  Group  appeared  by 
Beach  ft  Torrenee  and  S.  E.  Fink,  their  at- 
torneys, and  the  plaintiff  appearii^  by  Peck- 
ham &  Peckham  and  McDemiott  &  Johnson. 
The  defendant  the  Wlnfleld  Mortgage  and 
Trnst  Comiinny  appearing  by  Madden  &  Bnck- 
nian.  Its  attorneys.  Peckham  &  Peckham,  pur- 
chasers, appearing  In  person  and  for  them- 
selves. And  It  appearing  to  the  conrt  that 
defendants  T.  H.  Grotip  and  Ellen  E.  Group 
have  brought  Into  and  deposited  In  conrt,  pur- 
suant to  said  order,  a  sufficient  amount  to  fully 
discharge  the  whole  of  said  Judgments,  debts, 
and  costs  mentioned  hi  the  decree  In  this  case, 


Digitized  by  Google 


948 


PACIFIC  REPORTER,  VoL  42. 


(Kan. 


to  wit,  the  Bum  of  $01.33,  and  a  receipt  in  full 
from  W,  B.  Caton,  and  have  In  all  respects 
compiled  with  the  order  of  this  court  hereto- 
fore made,  as  aforesaid;  and  it  Is  now  hereby 
further  ordei-ed  that  said  sale  of  the  growing 
wheat  on  the  premises  hereinbefore  described, 
made  on  the  30th  day  of  March,  1891,  as  afore- 
said, be,  and  the  same  Is  hereby,  ordered  va- 
cated and  set  a^de  and  held  for  naught  And 
It  is  further  ordered  that  the  said  defendants 
T.  H.  Group  and  Ellen  E.  Group  have  and  re- 
tain the  ownership  In  and  to  said  wheat,  and 
that  the  same  be,  and  is  hereby,  reserved  from 
the  sale  of  said  land  on  which  said  wheat  Is 
growing,  for  the  use  and  benefit  of  said  de- 
fendants T.  H.  Group  and  Ellen  E.  Group,  In 
pursuance  of  the  decree  hereinbefore  made  In 
this  case.  It  is  further  ordered  that  the  said 
T.  H.  Group  and  Ellen  E.  Group  have  reserved 
to  them  the  right  to  have  said  wheat  mature 
on  the  land  on  which  said  wheat  Is  growing, 
so  as  to  secure  to  th^  said  wheat  when  it 
shall  have  matured,  and  the  further  right  to 
go  upon  said  premises  and  harvest  and  re- 
move the  same  in  such  a  reasonable  time  after 
said  wheat  shall  have  matured  and  In  such 
manner  as  to  do  as  little  damage  to  said 
premises  as  iraseible  in  removing  and  taking 
care  of  saM  grain.  It  is  further  ordered  that 
the  purchasers  of  the  lands  hereinbefore  men- 
tioned, and  all  parties  claiming  under  them, 
be  restrained  from  in  any  mamier  interfering 
with  the  said  defendants  Group  in  and  about 
the  harvesting  and  removing  of  said  grain  from 
said  premises  in  pursuance  of  this  order  and 
decree  of  the  court  in  this  action,  and  to  each 
of  the  above  orders,  and  each  and  every  part 
thereof,  Peckham  &  Peckham,  the  purchasers 
at  said  sale,  duly  excepted,  and  the  purchasers, 
Peckliam  &  Peckham,  were  given  ten  days  to 
make  and  serve  a  case  for  the  supreme  court." 

Peckham  &  Peckham,  purchasers  of  the 
growing  wheat,  made  a  case,  and  tiled  petition 
in  error,  with  case  made  attached,  in  the  su- 
preme court,  and  the  case  was  duly  certiiied 
to  this  court  by  order  ot  the  suprrane  court. 

Madden  &  Buckman,  for  plaintiffs  In  error. 
Torrance  &  Torrance  and  Pollock  &  Love,  for 
defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  plaintiffs  in  en-or  were  the  purchasers  of 
130  acres  of  growing  wheat  at  a  sheriff's  sale 
under  a  decree  and  order  of  sale  in  the  fore- 
closure of  certain  mortgages.  The  court  in  the 
decree  of  foreclosure  ordered  the  lands  to  be 
appraised  subject  to  certain  outstanding  mort- 
gage liens,  which  were  paramount  to  the  mort- 
gages in  foreclosure,  and  to  be  appraised  sepa- 
rately from  the  growiug  crop  of  wheat  thereon, 
and  tlie  wheat  to  be  appraised  separately  from 
the  lands;  and,  if  the  lands  could  be  sold  for 
Bufflcient  to  pay  judgments,  taxes,  and  costs, 
that  the  gi-owlng  wheat  be  reKcr\-ed  from  the 
sale  for  the  use  and  benefit  of  the  mortgagors. 
The  sheriff,  under  the  order  of  sale,  had  the 
land  ai^ralsed  in  accordance  with  the  decree 


of  the  court  and  order  of  sale,  and  also  had 
the  growing  wheat  appraised  seiiarately.  The 
land  was  offered  for  sale  separately,  and  sold 
for  two-thirds  of  Its  appraised  value,  and  for 
about  $90  less  than  sufficient  to  satisfy  the 
judgments,  taxes,  and  costs;  and  the  sheriff 
thereupon  offered  the  growing  wheat  for  sale 
separately,  and  when  the  wheat  was  being 
offered  for  sale  the  parties  who  had  purchased 
the  land  were  bidding  upon  the  wheat,  when 
the  mortgagors,  by  their  attorneys,  offered  to 
pay  and  satisfy  any  balances  that  were  remain- 
ing on  the  judgments,  taxes,  and  costs  after 
the  application  of  the  purchase  price  of  the 
lands,  and  demanded  the  sheriff  to  stop  the 
sale,  and  receive  the  money,  and  offered  to  pay 
the  money  to  him,  but  the  sheriff  refused  to 
accept  the  money  and  stop  the  sale  of  the 
wheat,  and  the  same  was  thereupon  bid  In  by 
the  same  parties  who  bid  In  the  land,  bat  for 
a  less  sum  than  two-thirds  of  the  appraised 
value  of  the  wheat,  and  the  amount  bid  for 
the  land  and  wheat  together  was  less  than 
two-thirds  of  the  appraised  value  of  the  laud 
and  wheat.  The  sheriff  made  return  of  the 
order  of  sale,  Bhowing  his  doings  thereunder, 
and  on  motion  of  the  purchasers  the  separate 
sale  of  the  land  was  confirmed,  and  on  mo- 
tion of  the  mortgagors  it  was  OTdered  that  the 
sale  of  the  wheat  be  set  aside  and  vacated  up- 
on their  depositing  the  amount  In  court  to  sat- 
isfy the  judgments,  taxes,  and  costs,  and  there- 
uiKin,  in  accoi-dance  with  the  order  of  the  court, 
the  mortgagors  deposited  the  amoimt  in  court 
sufficient  to  satisfy  the  remainder  of  the  judg- 
ments, taxes,  and  costs,  aod  the  sale  waa  set 
aside,  and  the  purchasers  of  the  wheat  duly 
excepted,  and  bring  the  case  to  this  court  for 
review. 

It  Is  Insisted  by  the  plaintiffs  In  error  that 
the  district  court  had  no  power  or  jurisdie- 
tiou  to  set  aside  the  sale  of  the  growing  wheat; 
that  by  the  separate  sale  of  the  wheat  It  must 
be  treated  as  a  sale  of  personal  property, 
which  cannot  t>e  either  confirmed  or  set  aside; 
tliat  It  was  an  attempt  by  the  defendants  In 
error,  by  a  motion  to  set  aside  the  sale,  to  try 
an  action  for  the  convei-sion  of  personal  prop- 
erty; that  the  com-t  had  no  power  to  try  the 
question  attempted  to  be  raised  in  the  motion 
to  set  aside  said  sale  In  the  &\mimary  manner 
in  which  it  did.  We  cannot  concur  In  this  view 
of  the  case.  The  proceedings  to  foreclose  the 
mortgage  and  determine  the  priorities  of  tlie 
several  lienholders  was  an  equitable  proceed- 
ing, and  the  court,  having  all  the  parties  in 
interest  before  it  and  jurisdiction  over  the  sub- 
ject-matter and  the  parties,  had  the  power  to 
determine  the  rights  of  all  parties  before  it, 
and  to  make  such  order  respecting  the  sale  of 
the  mortgaged  property  as  equity  and  justice 
demanded.  The  court  had  power  to  order  the 
manner  In  which  the  mortgaged  property 
should  be  sold.  It  could  ovdcx  that  It  be  sold 
In  separate  parcels,  or  that  it  be  sold  all  to- 
gethcr,  as  It  seemed  the  most  advantageous  to 
all  parties  in  interest.  It  was  the  duty  of  the 
court,  exercising  equitable  jotlsdlctloD  to  oxder 
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the  sale  of  the  mortgaged  premises  so  as  to 
provide  for  the  payment  of  the  debts  secured 
bj  the  sereral  mortgages,  and  at  the  same 
time  to  protect  the  Interest  of  the  mortgagcvB, 
and  save  for  them  as  much  as  possible  oat  of 
the  sale  of  their  property;  and  the  court,  after 
a  full  consideration  of  tbe  matter,  determined 
that  It  would  be  equitable,  if  the  land  would 
Bell  for  sufficient  to  satisfy  the  liens,  taxes, 
and  costs,  to  save  the  growing  wheat  on  the 
mortgaged  premises  to  Uroup  and  his  family, 
and  In  the  decree  of  foreclosure  ordered  that 
the  land  and  wheat  be  separately  appraised, 
and,  If  tbe  land  should  s^  for  sufflclent  to 
pay  the  Judgments,  taxes,  and  costs,  the  grow- 
ing wheat  should  be  reserved  to  tbe  mort- 
gagors and  their  family,  which  was  certainly 
proper  and  equitable.  The  purchaso-s.  Peck- 
ham  &  Peckham,  had  no  interest  In  the  pro- 
ceedings, either  as  mortgagees  or  Uenholders, 
by  Judgment  or  otherwise.  They  purchased 
the  land  with  full  knowledge  of  the  order  and 
decree  of  the  court  that  the  wheat  was  to  be 
allowed  to  mature  on  the  premises,  and  tbe 
right  of  the  owner  of  the  wheat  to  harvest  it 
at  liarvest  time;  and  for  this  reason  the  lands 
were  appraised  at  a  less  sum  than  they  would 
otherwise  have  been.  On  tbe  foreclosure  and 
sale  of  mortgaged  premises  and  in  the  distribu- 
tion of  the  surplus  money  there  are  often  im- 
portant questions  as  to  the  primary  fund  for 
tbe  payment  of  the  mortgage  debt  and  as  to 
the  order  in  which  the  lands  charged  with  the 
various  Ileus  sbull  be  sold,  and  tlie  avails  dis- 
tributed. Courts  of  equity  settle  these  ques- 
tions upon  broad  and  comprehensive  principles, 
and  direct  tbe  order  in  which  the  mortgaged 
property  shall  be  sold,  and  the  distribution  of 
the  surplus  after  the  report  of  the  sale  has 
been  confirmed.  It  Is  a  settled  principle  in 
equity,  where  a  court  has  properly  acquired 
jurisdiction  of  a  cause  for  one  purpose  it  will 
retain  it  In  order  to  do  full  and  complete  jus- 
tice between  aU  parties,  and  e8i)ecial]y  where 
there  are  Incidental  matters  to  be  determined 
in  order  to  give  effect  to  Its  decrees,  so  that 
lltigalion  may  be  terminated  as  well  as  the 
remedy  facilitated;  and  thus  more  particularly 
fio  If  the  available  remedy  in  equity  as  to  the 
cause  already  In  court  is  more  full  tlian  could 
be  afforded  by  a  court  of  law.  The  growing 
wheat  was  as  much  subject  to  tbe  mortgage 
lien  as  the  land  itself,  and  the  court,  liaving 
tbe  property  in  its  juiisdictlon,  had  tbe  power 
to  order  that  the  sale  made  by  the  sheriff 
should  be  set  aside,  and  thereby  save  some* 
thing  out  of  the  pi-opeiiy  for  tbe  defendants. 
Their  rights  were  just  as  sacred  as  those  of  tbe 
mortgagees.  The  judgments,  taxes,  and  costs 
were  all  satisfied,  and  the  mortgagees  had  no 
complaint  to  make;  but  the  purchasers  come 
into  coui-t.  and  seek  to  take  advantage  of  the 
embarrassetl  condition  of  the  mortgagoi's,  and 
thereby  appropriate  the  fruits  of  their  labor 
to  their  beuetit,  and  speculate  out  of  tlie  mis- 
fortunes of  tbe  former  owners  of  this  property. 
This  a  couit  of  equity  should  not  permit  There 
being  no  eiTor  iu  the  order  of  the  court  setting 


aside  and  vacating  the  sale  of  the  growing 
wheat,  the  judgment  of  the  district  court  1b  af- 
firmed.  AU  tbe  Judges  CMunining. 


(4  Aril.  S5B) 

SMITH  V.  BROWN. 
(Supreme  Conrt  of  Arixona.  Dee.  2S,  189C.) 
Bbtovpeij— Is  Pais. 
The  fact  that  a  married  woman^  a  sole 
trader,  does  business  under  the  name  "Smith  & 
Co.,"  and  that,  in  ordering  goods,  she  and  her 
aon,  who  managed  tbe  business  for  her,  nsed 
the  expreeHion  "we,"  and  that  she,  when  asked 
by  the  salesman  selling  her  the  goods  who  her 
partners  were,  answered  that  "my  creditors  are 
my  partners,  and,  when  asked  why  ahe  did 
business  in  that  name,  answered,  "That  is  my 
business,"  as  a  matter  of  law.  doee  not  estop  her 
to  deny  that  she  was  doing  business  as  a  part- 
nership, so  as  to  enable  her  to  claim  personal 
exemptions  in  the  property  used  In  the  business. 
Baker,  O.  J.,  dissenting. 

Appeal  from  district  court,  Pima  count;; 
before  Justice  R.  E).  Koan. 

Action  by  Mary  J.  Smith  against  3.  E. 
Brown.  There  was  a  Judgment  for  defend' 
ant,  and  plaintiff  appeals.  Iteversed. 

C.  Weston  Wright,  for  appellant  Max- 
well &  Sattorwhlte^  for  appellee. 

SOUSfl,  J.  This  is  an  action  by  plalnUff 
against  defendant  for  damages  for  personal 
property  of  plaintiff  seized  and  carried  away 
by  defendant.  The  complaint  is  as  follows: 
"(2)  That  plaintiff  was  during  all  the  times 
hereinafter  stated,  and  now  Is,  the  member 
and  head  of  a  family,  residing  in  said  coun- 
ty. That  the  task  of  supporting  and  provid- 
ing for  said  family  devolved  upon  plaintiff 
during  all  of  said  times,  and  to  that  end  and 
for  that  purpose,  during  all  of  said  times,  she 
carried  m,  under  the  name  and  style  of  Mrs. 
Mary  J.  Smith  &  Co.,  tbe  business  of  buying, 
selling,  repairing,  and  making  household 
goods.  That  she  was  the  sole  owner  of  said 
business,  of  said  goods,  and  each  and  all 
thereof,  that  she  kept  In  stock  and  for  sale. 
And  that  she  alone  had  sole  control  and  man- 
agement of  said  goods,  and  of  the  manage- 
ment of  said  business.  (3)  That  the  total 
value  of  said  goods,  together  with  ail  other 
personal  property,  and  all  other  kinds  of 
property,  owned  by  her  during  all  of  said 
times,  was  of  the  value  of  less  than  one 
thousand  dollars.  (4)  That  during  the  time 
she  was  transacting  said  business,  and  tbe 
time  hereinafter  mentioned,  to  wit,  during 
tbe  months  of  May  and  July,  1801,  defendant, 
acting  as  the  sheriff  of  said  county,  levied  on 
said  goods  and  personal  property  by  virtue  of 
a  certain  execution  then  in  his  hands.  That 
defendant  did,  while  so  acting  as  such  sher- 
iff, and  claiming  then  and  there  to  act  by 
virtue  and  in  pursuance  of  said  execution, 
seize,  take  Into  his  possession,  carry  away, 
and  convert  and  sell  the  said  goods  of  the 
plaintiff,  to  wit,  certahi  household  furniture, 
then  and  there  being  tiie  sole  property  of  the 
plaintiff,  and  then  and  there  being  of  the 
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value  of  five  lumdredl  and  sixty-eight  (Jollars 
aud  ninety  cents.  <5)  That  at  the  time  said 
seizure  was  made  by  defendant,  as  aforesaid, 
of  said  iioi-sonal  i]roi)erty,  plaintiff  was  pres- 
ent, ami  iiotilied  defendant  that  the  total 
value  of  all  pei-soual  in-operty  then  owned  by 
her  was  less  tlian  one  thousand  dollars;  that 
the  siiuie,  and  all  thereof,  was  exempt  from 
levy  and  forced  sale;  and  that  she  elaimiH.1 
such  exemption.  That  it  was  the  duty  of  de- 
fendant, uiwn  plaintiff  claiming  said  prop- 
erty, and  each  and  all  thereof,  exempt  from 
levy  and  forced  sale,  and  claiming  her  right 
of  exemption,  as  the  head  of  said  family,  as 
her  per8<)nal  right,  to  have  appraised  the 
value  of  said  personal  property  with  plaio- 
tiff,  and,  in  the  event  of  their  falling  to  agree 
upon  the  value  of  said  property,  then  aud  lu 
that  event  to  have  summoned  appraisers  to 
value  the  same,  and  all  tberecjf,  aud  to  des- 
ignate the  property  that  was  exempt.  But 
the  defendant,  not  regarding  his  duty  in  tluit 
behalf,  refused  to  join  with  plaintiff  in  the 
appraisement  of  said  proiierty,  or  any  there- 
of, and  refuseil  to  Join  with  plaintiff  lu  the 
appointment  of  appraisers  to  value  said  prop- 
erty, and  to  designate  that  which  was  ex- 
empt, as  aforesaid,  from  levy  and  forced  sale; 
and  defendant,  wholly  disregarding  the  rights 
of  plaintiff  in  that  behalf,  and  against  her 
wish  and  protest,  seized  said  property,  carried 
the  same  away,  and  sold  It  at  public  vendue, 
whereby  said  property  aud  all  thereof  be- 
came and  was  wholly  and  forever  lost  to 
plaintiff.  Wherefore  plaintiff  demands  Judg- 
ment. •  •  •"  Defendant  pleaded  a  general 
denial,  and  the  trial  was  had  on  the  Issues 
presented  by  said  pleadings. 

On  the  trial,  the  evidence  tended  to  prove 
that  plaintiff  carried  on  business  in  Tucson, 
Pima  cotinty,  Ariz.,  In  the  name  of  Mrs.  M. 
J.  Siuith  &  Co.;  that  she  was  a  sole  trader, 
and  filed  her  declaration  as  such  in  iS!)i: 
that  she  had  a  number  of  children,  who  lived 
with  her,  and  were  supported  by  her;  that 
she  had  a  son.  about  21  or  22  years  old, 
who  remained  with  her,  and  worked  in  her 
store  or  place  of  business;  that  her  busi- 
ness was  that  of  dealing  In  new  and  second- 
hand household  and  kit<'hen  furniture,  and 
In  repjUrlng  such  goods;  that  all  of  her  pn)i)- 
crty,  fni'UuIing  the  stock  in  liand,  was  of  a 
value  less  than  $1,000;  that,  of  said  goods, 
defendant  seized  and  carried  away  and  sold 
$r»O.S,JK);  that,  at  the  time  defendant  seiz- 
ed the  said  property,  he  was  sheriff  of  said 
county  of  Pima,  and  seized  the  said  prop- 
erty as  such;  that,  at  the  time  the  property 
was  selzefl,  plaintiff  requested  defendimt  to 
set  off  her  said  property  as  exempt  from 
execution,  and  to  do  and  perform  the  acts  re- 
quired by  law  to  be  done  In  that  resi>eet;  and 
that  defendant  failed  and  refused  to  set  off 
any  other  part  of  said  proi>erty  as  exempt, 
and  made  no  disposition  of  piaintlfTs  prop- 
erty under  the  provisions  of  the  statute  on 
exemptions. 

In  Justification,  defendant  offered  In  evi- 


dence two  executions.  Issued  by  one  W.  H. 
Culver,  a  Justice  of  the  peace,  on  Judgments 
rendered  by  him, — one  in  the  case  of  Kos- 
tuM,  and  the  other  in  favor  of  Conrads  Chair 
Company,  Both  of  said  parties  were  doiue 
business  in  St.  Louis,  Mo.,  and  said  suits 
were  against  M.  .1.  Smith  &  Co.  The  sum- 
monses lu  both  eases,  as  we  are  advised,  were 
against  the  said  defendant,  il.  J.  Smith  & 
('o.,  and  the  returns  did  not  show  that  they 
had  been  served  on  any  individual.  The  said 
Judgments  were  by  default.  Defendant  was 
permitted  to  introduce  evideuce  on  the  trial 
to  show  that  the  salesmen,  commonly  called 
"drummers,"  who  represented  said  Judgment 
creditors,  and  who  sold  the  bills  of  goods  to 
plaintiff  which  were  the  foundation  for  said 
suits,  bad  conversations  with  pbtintlff  and 
one  of  her  sons  at  the  time  they  made  said 
sales.  In  which  conversations  plaintiff  and 
her  Bftid  son  made  certain  declarations  which 
are  claimed  to  be  sufficient  to  estop  plaintiff 
from  claiming  said  goods  to  be  her  individual 
property,  but  which  made  it  the  property  of 
a  partnership.  Without  expressing  an  opin- 
ion ftom  which  It  may  be  concluded  that,  un- 
der the  answer  In  the  case,  such  a  defense 
can  properly  be  made,  we  have  to  state  that 
the  evidence  on  that  point  only  tends  to  show 
that  in  conversation  with  the  representatives 
of  said  creditors,  when  the  class  of  goods  to 
be  purchased  was  discussed  by  plaintiff  and 
her  sold  son,  tb^  used  the  plural  pronoun 
"we";  also,  that,  when  asked  by  one  of  said 
representatives  how  they  wished  the  goods 
shipped,  they  answered,  "To  M.  J.  Smith  &. 
Co.;"  also,  that  the  son  stated  to  one  of  them 
Ml  tlie  street:  "We  wish  you  to  ship  the  goods 
Immediately.  We  want  them  as  soon  as  ik>s- 
sible."  It  was  also  given  In  evidence  that 
one  of  said  representatives  asked  plaintiff  the 
question,  "Who  are  your  partners?"  and  she 
answered,  "My  creditors  are  my  partners;" 
and  the  question.  ''Why  do  you  do  business 
In  that  name?"  to  which  she  answered,  in  ef- 
fect, "That  Is  my  business  " 

The  essential  elements  of  estoppel  by  con- 
duct are:  (1)  There  must  have  Iwen  a  falsi- 
representat'on  or  concealment  of  material 
facts.  (2)  The  representation  must  be  plain 
and  certain.  (3)  The  party  relying  on  the 
representations  must  have  been  Ignorant  of 
the  facts.  The  representation  must  have 
been  made,  or  the  concealment  practk-tHl. 
with  the  intention  tliat  It  should  Ito  acted  ujh 
on.  The  other  iMirty  must  have  l>eeu  induceil 
to  act  upon  the  representations  or  conceal- 
ment. Blgelow,  Estop,  (."ith  Ed.)  p.  370;  Bnrke 
V.  Adams.  80  Mo.  5<»4;  Gentry  v.  Gentry.  122 
Mo.  221,  2fi  8.  W.  lonO;  Monks  v.  Belden,  8« 
Mo.  039;  Blmlgett  v.  Perry,  9"  Mo.  274.  lo 
S.  W.  891;  Story,  Eq.  Jur.  §  191.  We  do  not 
think  the  evidence  sufficient  to  estop  plaintiff 
from  claiming  her  rtghts  of  exemption.  The 
evidence  discloses  the  fact  that  M.  J.  Smith, 
plaintiff's  husband,  had  carried  on  a  similar 
business  In  the  same  building,  but  had  quit 
the  place  about  six  years  before  she  bought 
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said  goods,  and  had  been  liTing  all  that  time 
In  a  distant  state,  separate  and  apart  from 
plalntiir,  and  contributed  but  little,  If  iui>- 
thlDR,  for  the  suppoit  and  maintenance  of 
plaintiff's  children,  and  nothing  for  her  sup- 
IKirt  It  also  appears  that  the  sign  used  by 
the  husband  was  still  over  the  door.  We  do 
not  believe  from  the  CTldence  in  this  case 
that  the  traveling  salesmen  believed  at  the 
time  they  sold  the  goods  to  plaintiff  that  thej- 
were  selling  to  a  partnerBhlp.  Unless  they 
thought  they  were  dealing  with  a  partnership, 
and  were  Induced  to  believe  that  by  the  con- 
duet  of  plaintiff,  and  that  plaintiff's  said  ac- 
tion was  for  the  purpose  of  inducing  them  to 
believe  that  as  a  fact,  plaintiff  is  not  estop- 
ped. Gentry  v.  Gentry,  122  Mo.  221,  2B  S.  W. 
1000;  Blodgett  v.  Perry,  97  Mo.  274,  10  S.  W. 
8t>l;  Blgelow.  Estop.  &d  Kd.)  490,  491.  The 
law  does  not  t&var  estoppds,  because  they 
operate  to  shut  out  the  truth,  and  prevent 
parties  from  asserting  or  defending  their 
rights  by  proof  of  actual  existing  facts.  To 
estop  plaintiff  In  this  case  Is  to  malie  her  a 
member  of  a  partnerahip  when  no  such  part- 
nership exists,  Is  to  take  her  individual  proyt- 
erty  from  her  control,  ajid  subject  It  to  the 
payment  of  tlie  debts  of  a  iKirtnerahip,  when 
no  such  partnership  was  In  existence,  to  de- 
prive her  of  the  law  of  exemptions,  and 
thereby  to  rob  her  and  her  children  of  that 
which  she  is  entitled  to  as  a  means  of  sup- 
port. 

There  are  other  errors  assigned  by  appel- 
lant, bat  we  do  not  deem  It  uecessary  to  con- 
sider tliem.  The  Judgment  of  the  district 
court  is  reversed,  and  the  case  remanded  for 
a  new  trial. 

BETHUNE,  J.,  concurs.  HAWKINS,  J., 
concurs  In  the  reversal. 

BAKER,  C.  J.  I  dissent.  I  protest  against 
the  ease  and  facility  with  which  tlil»  court  re- 
solves Itself  into  a  trial  court,  and  passes  up- 
on detached  <im'stlons  of  fact,  without  hav- 
lug  seen  or  hcfird  the  witnesses  testify.  The 
fact  that  the  finding  of  the  lower  court  Is  oou- 
trai-y  to  the  Judgment  of  this  court,  or  this 
court,  kiokiug  at  the  evidence  as  written, 
would  come  to  a  different  conclusion  from 
the  trial  court,  or  that  the  finding  Is  apparent- 
ly against  tiie  mere  weight  of  the  evidence, 
does  not  authoilze  a  reversal  of  the  Judgment 
upon  the  ground  that  the  evidence  is  insuffi- 
cient to  supitort  it.  If  there  be  some  sub- 
stantial evidence  upon  which  the  fiudlug  may 
be  lodge«l,  the  Judgment  must  be  sustained 
so  far  as  any  objection  to  the  sufllcieucy  or 
Insutficieucy  of  the  evidence  goes,  and  the 
reviewing  tribunal  will  go  do  further  than 
to  ascertain  if  such  testimony  is  in  the  case. 
These  rules  are  formulated  In  many  decisions. 
No  questions  of  law  are  raised  by  the  ap- 
peal, and  the  sole  inquiry  is  one  of  fact,  viz.: 
Did  the  plaintiff  obtain  credit  in  a  manner 
which  will  estop  her  from  denying  the  ex- 
istence of  a  poi-tuership  styled  M.  J.  Smith  & 


Co.?  Such  a  firm  may  In  fact  not  have  ex- 
isted, but  If  she  did  business  tmder  a  ficti- 
tious firm  name,  and  in  each  name  obtained 
credit,  her  pro[>erty,  as  to  the  creditor  and  bis 
riglits  and  remedies,  will  be  the  same  as  If 
such  firm  did  in  fact  exist,  and  was  compos- 
ed of  two  or  more  partners.  Itosenbaum  v. 
Hayden  (Xeh.)  3(i  N.  W.  147;  2  Herm.  Estop. 
1230. 

The  following  Is  the  substance  of  the  evi- 
dence: Tliat  the  agents  of  the  Judgment  cred- 
itors sold  the  goods  at  the  plajce  of  bualneBs  oc- 
cupied hy  the  plaintiff  and  her  son,  a  young 
man.  They  both  ordered  the  goods;  that  is, 
they  both  participated  In  making  the  orders, 
the  son  heing  es))eclally  active  In  selecting 
and  designating  the  goods  to  be  purchased; 
the  motlier,  being  present,  she  was  usually 
consulted,  and  concurred.  The  orders  were 
sometimes  written,  but,  whether  written  or 
verlMil,  they  were  always  to  the  effect:  "We 
want  so  and  so."  They  were  made  In  the 
name  of  M.  J.  Smith  &  Co.,  and  the  goods 
were  shipped  and  received  In  tliat  name  by 
plaintiff  and  her  son.  The  business  was  con- 
ducted under  the  name  of  M.  J.  Smith  &  Co. 
The  son  appeared  to  be  the  general  manager. 
He  had  been  engaged  In  and  about  conduct- 
ing the  huslness  for  several  years  with  his 
mother.  When  approached  for  a  settlement 
for  the  goods  purchased,  he  claimed  either 
that  the  business  was  his  own,  or  that  he 
was  a  copartner  in  it  When  the  first  levy 
was  made,  the  plaintiff  declared  that  she  had' 
nothing  to  do  with  the  business;  that  It  he- 
longed  entirely  to  her  son.  When  asked  why 
the  goods  were  tagged  M,  J.  Smith  &  Co.,  she 
said  that  was  a  secret,  and  she  would  not* 
tell  everybody  her  business.  She  u-as  not  a 
witness  In  tills  case,  and  has  given  no  testi- 
mony. The  business  was  rated  In  R.  G.  Dun's 
Commercial  Agency  under  the  name  of  M. 
J.  Smith  &  Co.  The  agents  declare  that  they 
believed  tlie  mother  and  son  to  be  copartners 
from  what  they  said  and  did,  and  they  sold 
them  the  goods  with  that  understiiuding,  and 
that  nothing  was  said  to  give  them  a  differ- 
ent Idea.  Thus,  It  appears  that  plaintiff  act- 
ed under  a  fictitious  firm  name,  and  Ijought 
the  goods,  and  had  them  shipped  to  her,  and 
received  them.  In  such  name.  She  failed  to 
disclose  the  real  facts,  and  received  the 
benefits  of  the  supposed  partnership,  since 
the  testimony  Is  that  the  salesmen  were  In- 
duced to  believe  that  the  firm  existed,  and, 
ui)on  the  strength  of  that,  sold  her  the  goods. 
She  is  iKiund  by  her  indirect  representations 
arising  from  her  conduct,  as  much  as  if  she 
had  stated  to  the  creditors  directly  and  in  ex- 
press terms  that  the  firm  existed,  and  that 
she  was  a  member  of  It.  1  IJndl.  Partn.  42 
(uiargiiml).  It  Is  well  settled  tliat  exemption 
laws  do  not  apply  to  imrtncrshlp  propei-ty  as 
against  partnership  debts.  It  is  said  that 
the  law  does  not  favor  estoppels.  It  is  prop- 
er, however,  to  observe  that  It  abhors  fraud. 
Some  of  the  identical  goods  she  got  from  her 
creditors  are  now  being  claimed  by  her  as 
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exempt  from  execution  Issued  on  a  judgment 
for  the  purchase  price.  She  has  made  no  ex- 
planation whatever  of  any  of  the  circumstan- 
ces. The  cases  cited  in  the  majority  opinion 
have  no  application  to  the  facts  under  con- 
sideration. None  of  them  arose  ujKm  sale 
of  goods  to  a  supposed  firm.  They  are  cases 
npon  dower,  ejectment,  title  to  lands,  etc., 
and  different  facts  are  stated  than  those 
here.  They  can  serve  no  purpose  in  this  con- 
nection other  than  to  fill  space. 

The  finding  of  this  court  that  the  traveling 
salesmen  did  not  believe,  when  they  sold  the 
goods,  that  they  were  selling  to  a  partner- 
ship, is  a  gross  invasion  of  the  province  of 
the  trial  court,  wholly  unwarranted  by  any 
rule  of  law,  and  is  directly  against  the  evi- 
dence In  the  case.  For  these  reasons,  I  think 
the  reversal  Is  wrong. 


(4  Aril.  SM) 

ARIZONA  LUMBER  &  TIMBER  CO.  T. 

MOONEY. 
(Sapreme  Court  of  Arizona.   Dec.  23, 1805.) 

Uastib  and  Servant — Dbpkctivb  Haobixbrt — 
Unskilled  Emplotb. 

1.  A  mill  owner  is  not  liable  for  Injury  to  an 
employ^  in  operating  a  saw,  because  of  the  ab- 
sence  of  a  guard  in  front  thereof  to  prevent 
boards  from  flying  forward,  the  machine,  which 
was  one  of  the  best  make,  and  in  good  condi- 
tion, not  being  constructed  with  a  view  to  hav- 
ing such  guard. 

2.  The  fact  that  an  employe  was  set  to 
work  at  a  machine  with  whose  operation  he  was 
unfamiliar  is  insufficient  to  warrant  a  recovery 
for  injury  resulting  from  causes  other  than  suot 
employe's  unskillfnlness. 

Ai^>eal  from  district  court,  Coconino  eaaaty; 
before  Justice  E.  W.  Wells. 

Action  by  William  Mooney  against  Ariaoua 
Lumber  &  Timber  Company  for  damages  for 
personal  injuries.  There  was  a  Judgment  for 
plaintiff;,  and  defendant  appeals.  Reversed. 

E.  E.  EUinwood  and  Wehfiter  Street  (Joseph 
Campbell,  of  counsel),  for  appellant.  Stewart 
it  Doe  (W.  H.  Barnes,  of  counsel),  for  appellee. 

ROUSE,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  which  plaintiff  received 
while  working  In  defendant's  sawmill.  Plain- 
tiff was  operating  a  certain  machine,  called 
a  "re-saw."  It  was  his  duty  to  insert  boards 
Into  said  machine  to  be  sawed,  which  worlt 
may  be  called  "feeding."  His  position  was  In 
front  of  the  machine  while  it  was  In  operation, 
and  behind  the  machine  another  employe  was 
stationed,  whose  duty  it  was  to  receive  the 
Iumt>er  after  it  had  pnssed  through  said  ma- 
chine, and  dispose  of  It  While  plaintiff  was 
thus  engaged  In  (n>eratlng  said  machine,  in 
some  way  a  piece  or  splinter  of  a  plank  which 
bad  gone  through  the  machine  was  caught  by 
the  saw,  and  thrown  forward.  It  struck 
plaintiff  In  the  face,  and  put  out  one  of  his 
eyes,  and  that  Is  the  injury  for  which  dam- 
ages are  claimed.  In  plaintiff's  second  amend- 
ed complaint,  on  which  the  case  was  tried, 
to  tlie  following:  "<3)  That  on  and  about  the 


said  10th  day  of  October,  1890,  the  plaintiff 
was  In  the  employ  of  the  defendant  as  a  com- 
mon laborer,  and  was  employed  by  defendant 
to  perform  and  discharge  such  general  duties 
and  labor  in  and  around  said  saw  and  planins 
mill  as  mlf^t  be  performed  by  any  unskilled 
laborer.  (4)  That  at  the  time  aforesaid  the 
said  defendant  conducted  Itself  so  carelessly 
and  negligently  that  by  and  through  the  care- 
lessness, negligence,  and  default  of  said  de- 
fendant, it  provided,  used,  and  suffered  to  be 
used  an  unsafe,  defective,  insufficient,  un- 
guarded, and  dangerous  certain  circular  saw, 
used  for  ripping  boards,  commonly  called  a 
're-saw.'  (5)  That  on  or  about  the  8th  day 
of  October,  1890,  while  plaintiff  was  so  em- 
ployed as  afor^uid  by  defendant,  defendant 
directed  plalnttfK  to  assist  In  the  operation  of 
said  circular  saw,  and  the  machinery  there- 
with connected;  that  It  therefore  became  the 
duty  of  plaintiff,  under  and  by  virtue  of  the 
Instructioua  of  the  said  defendant,  to  place 
lumber  In  position  to  be  cut  by  said  saw;  that 
the  said  ch*cular  table  saw  and  the  machinery 
therewith  connected  were  Imperfectly  con- 
structed, unguarded,  defective,  unsafe,  and 
dangerous;  that  said  Imperfection,  defective- 
ness, inadequate,  and  unsafeuess  of  said  cir- 
cular saw  and  the  machinery  therewith  con- 
nected could  have  been  by  said  defcaidant 
discovered  and  known  by  the  use  and  exercise 
by  him  [it]  of  ordinary  care  and  diligence; 
and  that  the  same  were,  at  the  time  aforesaid, 
known  to  the  defendant,  but  the  same  un- 
known to  this  plaintiff,  William  Mooney,  and 
could  not  have  by  him  been  discovered  or 
known  by  the  use  of  ordinary  care  and  dili- 
gence. (6)  That  plalnUff  was  inexperlCTced 
In  the  use  of  said  saw  and  the  machinery 
therewith  connected,  and  ignorant  of  the  dan- 
gerous character  and  condition  thereof,  and 
the  defendant  well  knew,  at  the  times  here- 
inbefore mentioned,  Uiat  philntUf  was  so  inex- 
perienced and  ignorant  of  the  use  and  man- 
agement of  such  machinery,  and  of  the  dan- 
gerous character  and  condition  thereof;  but 
that  defendant  ne^igenUy  and  carelessly  neg- 
lected to  and  refrained  from  warning  or  in  any 
wise  Informing  snid  plaintiff  of  the  said  In- 
adequate, imperfect,  unguarded,  unsafe,  and 
dangerous  condition  and  character  of  the  said 
table  circular  saw  and  the  machinery  there- 
with connected.  (7)  Tiiat  for  want  of  due 
care  and  attention  to  Its  duty  in  that  behalf, 
and  by  reason  of  defendant's  negligence  In 
maintaining,  using,  and  suffering  to  be  used 
as  aforesaid  by  plaintiff  the  said  defective,  un- 
guarded, and  dangerous  saw  and  machinery, 
on  the  10th  day  of  October,  1890,  and  while 
the  said  plaintiff  was  so  operating  and  work- 
ing with  and  about  said  circular  saw,  and  the 
luachlneiy  therewith  connected,  a  board  was 
naught  and  thrown  by  said  saw,  by  reason  of 
the  said  Inadequacy,  imperfection,  defecHve- 
ness,  unguarded  condition,  and  uasafokeM 
thereof,  whereby  the  said  plaintiff^  WllUam 
Mooney,  was  struck  by  said  board,  •  •  • 
without  any  nesllaoice  or  tanlt  of  nid  plBl» 
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tiff,  William  Moouey.  (8)  That  thereby 
plalntlfE  was  *  *  •  disabled  and  disfigured, 
to  bis  daaiage  in  the  sum  of  twenty  thousand 
dollars."  For  answer,  defendant  pleaded  a 
general  denial,  and  the  only  Issue  thus  present- 
ed is  as  to  the  Injury  Inflicted,  and  the  nature 
and  condition  of  the  said  machine. 

The  pleader  In  the  complaint  was  Tery  ex- 
traTBgant  in  the  use  of  qualifying  words  de- 
scriptive of  the  machine  «hlch  plaintiff  was 
operating  at  the  time  of  the  Injury,  but,  not- 
witlistanding  that  extravagance,  we  are  not 
advised  of  any  particular  defect  on  which 
the  right  of  action  is  basetL  The  words  "de- 
fective," "insufficient,"  and  "unguarded,"  and 
"dangerous"  and  words  of  similar  import, 
were  employed,  but  not  In  a  way  as  to  direct 
attention  to  any  particular  defect  Treating 
tbe  complaint,  for  the  purpose  of  this  opinion 
only,  as  sufficient  to  constitute  a  cause  of  ac- 
tion, and  assuming  that  the  injury  complained 
of  resulted  from  a  defect  In  the  machine  In 
not  having  a  certain  guard,  as  no  guard  is 
specified  In  the  complaint,  we  are  limited  In 
our  determination  thereof  to  the  guard  men- 
tioned in  the  evidence.  It  is  alleged  In  the 
complaint  that  the  injury  was  caused  by  a 
board  being  caught  by  the  saw  and  thrown 
forward.  There  was  evidence  offered  and  ad- 
mitted on  the  trial  that  the  machine  had  no 
guard  to  prevent  pieces  of  boards  caught  by 
the  saw  from  behig  thrown  forward;  that 
said  guard  should  be  a  plauk  put  up  in  front 
of  the  saw  In  some  way  that  It  would  catch 
flying  pieces;  also  that  some  other  re-saws 
had  guards  made  In  that  way.  Plaintiff  was 
permitted  to  Introduce  witnesses  as  experte, 
and  to  have  them  give  evidence  as  to  addi- 
tional appliances  and  Improvements  which  the 
said  saw.  In  their  opinion,  should  have,  other 
than  those  attached  to  and  embraced  in  the 
model  of  said  saw.  The  evidence  discloses 
the  fact  that  there  are  many  differ^t  kinds 
of  such  machines  In  use,  and  that  the  one 
complained  of  la  a  machine  of  one  of  the  best 
patterns;  that  at  the  time  of  the  Injury  all 
the  parts  of  said  machine  were  In  place,  and 
none  of  Its  parts  were  missing;  also  that,  ac- 
cording to  the  pattern  of  such  machine,  no 
such  guard  as  that  described  was  designed  or 
Intended  to  be  used,— 1.  e.  tliat  in  the  modd  of 
said  machine  such  guard  was  not  a  part  of 
it  The  machine  bad  been  used  for  some  time 
before  the  accident,  and  no  similar  Injury  had 
been  caused,  and  nothing  had  resulted  In  Its 
use  to  Indicate  that  such  an  Injury  might 
result  In  that  way  by  Its  use,  and  the  machine 
in  Its  then  condition  was  of  a  kind  used  by 
the  proiH-letors  of  many  other  sawmills. 

The  master  Is  not  bound  to  provide  the  serv- 
ant with  the  very  best  Implements  which  can 
be  procured.  Bajus  v.  Railroad  Co.,  103  N. 
Y.  812,  8  N.  E.  520;  nor  those  which  are  ab- 
solutely the  most  convenient  or  most  safe. 
His  duty  is  Bufflcfently  discharged  by  provid- 
ing those  which  are  reasonably  safe  and  fit 
1  Shear.  A  R.  Xeg,  {  190;  Burke  t.  Wlther- 
b«,  08  N.  T.  502;  Smith  v.  Railway  Co.,  09 


Mo.  32.  Still  less  is  he  bound  to  fumlbh  ev- 
ery new  Improvement  or  Invention.  Sweeney 
V.  Envelope  Co.,  101  N.  Y.  520,  5  N.  B.  358. 
If  it  be  concluded  that  If  a  guard  had  been 
put  up  in  front  of  the  machine  the  injury 
would  not  have  occurred,  inasmuch  as  the 
machine  in  use  at  the  time  of  the  accident  was 
not  constructed  with  a  view  of  having  such 
guard,  defendant  is  not  liable  for  any  injury 
caused  by  the  absence  of  such  guard,  Id.; 
Wonder  v.  Railroad  Co.,  32  Md.  411;  Marah 
V.  Chlckering,  101  N.  Y.  396,  6  N.  B.  56. 

Plaintiff  alleged  that  he  was  only  a  common 
laborer,  and  without  any  knowledge  of  the 
use  of  the  machine  he  was  put  to  work  there- 
vrith,  without  any  instructions  as  to  bow  to 
operate  said  machine.  Such  allegations  are 
not  sufficient  to  warrant  a  recovery  unless  it 
should  be  established  that  the  Injury  received 
was  such  as  resulted  to  him  by  reason  of  his 
uQskiUfulnesa.  If  the  injury  received  was 
such  as  resulted  to  him  by  some  cause  other 
than  unskillfulneas,  the  fact  that  plaintiff 
was  not  a  skillful  operator  would  have  no 
bearing  on  this  case.  The  mere  existence  of 
a  defect,  the  mere  occurrence  of  an  accident, 
the  mere  omission  of  a  duty,  are  not  sufficient 
to  create  a  liability.  It  is  necessary  to  pro- 
ceed further,  and  to  show  that  the  defect  or 
omlsaioa  of  duty  caused  the  accident.  Haley 
V.  Earle,  30  N.  Y.  208;  Pakallnsky  v.  Railway 
Co.,  S2  N.  Y.  424. 

It  is  not  necessary  to  consider  the  many 
other  questions  presented  by  the  reoord.  At 
the  dose  of  the  evidence  the  defendant  asked 
for  a  charge  to  the  Jury  that  they  return  a 
verdict  for  the  defendant.  This  charge  being 
refused,  the  case  was  submitted  to  the  Jury, 
and  a  verdict  was  returned  for  plalntlffl  for 
damages  in  the  sum  of  $3,500.  The  charge 
requested  by  defendant  should  have  been  giv- 
en for  the  reasons  set  forth  In  this  opinion, 
and  for  that  error  the  Judgment  la  reversed, 
and  the  case  remanded. 

BBTHUNE,  J.,  concurs.   BAKEIl,  a 
took  no  part  In  tbla  case. 

nAWKXSS,  J.  I  concur  in  reversing  this 
case  for  the  errors  appearing  In  the  record, 
but  do  not  think  the  demurrer  to  the  evidence 
should  have  been  sustained.  I  think  the  cause 
should  be,  for  the  reasons  appearing  in  this 
opinion  and  on  the  records,  reverseid,  and  a 
new  trial  granted. 


(4  Ariz.  871) 

CUKBY  V.  TERRITORY  OF  ARIZONA. 
(Supreme  Court  of  Arizona.    Dec.  23,  1S95.) 
Rapb— ^DrriciBHCT  or  Etidrvos — CoMPBraNor 

OP  EVIIJEXCR. 

1.  On  a  prosecution  for  rape  alleged  to  have 
been  committed  by  a  father  ui)on  his  IS  year 
old  daughter,  who,  for  a  year  prior  to  the  act, 
had  lived  in  big  house,  on  the  outskirts  of  town, 
and  occupied  a  bedroom  adjoining  his,  with  a 
dcor  between,  the  prosecutrix  testified  that  the 
\t^>t  vummltted  In  the  daytime,  more  titan 
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a  month  bpfore  defendant's  arrest;  that  defend- 
ant repeated  the  art  several  timea  a  week;  and 
that  Bhe  made  no  complaint,  through  fear  that 
he  would  kill  her.  After  the  act  charged,  the 
ffirl  pursued  her  regular  occupation  in  town; 
her  conduct  towards  defendant  was  marked  by 
no  change;  and,  only  four  days  before  she 
caused  his  arrest,  defendinit.  at  her  request, 

fmrchased  her  a  gold  watch  and  chain.  Held 
Dsufficicnt  to  flustain  a  couvirtion.  Bcthune, 
J.,  dissenting. 

2,  On  a  trial  for  rape  alleged  to  have  been 
committed  by  a  father  upon  his  daughter,  it  in 
competent  to  show  that  complainant's  motive 
in  cuarging  defendant  was  to  shield  a  lover, 
whose  attentions  were  paid  to  her  against  the 
father's  will. 

3.  A  conviction  for  rape  may  be  had  upon 
the  uncorroborated  testimony  of  the  victim. 

Appeal  from  district  court,  CocblBe  county; 
l)efoi*e  Justice  Bethune. 

Joseph  Curby  was  convicted  of  the  crime 
of  rape,  and  appeals.  Reversed. 

On  May  18,  1894,  an  indictment  was  re- 
turned, accusiuB  Joseph  Curby  of  the  crime 
of  rape,  committed  Januarj'  14,  1894,  on 
Laura  Curby.  To  the  Indictment,  defendant 
demurred.  The  demurrer  was  overruled,  and 
defendant  entered  a  plea  of  not  guilty. 
The  trial  was  had  Slay  24,  18W.  A  verdict 
of  guilty  was  returned,  and  Judgment  pro- 
nounced thereon,  by  which  defendant  was 
sentenced  to  the  penitentiary  for  life.  Joseph 
Curby  resided  in  a  house  at  the  limits  of 
Tombstone.  The  nearest  dwelling  to  bin 
was  185  feet  away.  He  was  a  dealer  lu 
second-hand  fumlttire,  and  had  his  place  of 
business  In  the  city  of  Tombstone.  He  own- 
ed an  express  wagon,  which  he  used  In 
dellvertng  goods,  and  to  ride  In,  In  going  to 
and  from  his  place  of  business.  Laura  Cur- 
by, the  proaecntrlx,  resided  In  San  Francisco 
until  the  first  part  of  the  year  1803,  when 
she  took  up  her  residence  with  the  defend- 
ant. She  worked  at  a  dressmaker's  in  Tomb- 
stone for  about  six  months  Just  prior  to 
the  date  when  defendant  was  arrested.  She 
kept  defendant's  house,  and,  after  doing  up 
the  housework  in  the  mornings,  she  would 
go  to  her  work  at  the  drrasmaker's,  where 
a  number  of  kidles  were  employed.  On  the 
trial  she  testified  that  the  defendant  as- 
saulted her  in  his  bedroom  on  Sunday.  Jan- 
uary 14,  1894,  at  between  11  and  12  o'clock 
In  the  day;  that  she  resisted  him  to  her  ut- 
most; that  he  overpowered  her;  that  she 
screamed;  tlmt  he  put  his  hand  over  her 
mouth;  tliat  while  the  act  was  being  per- 
formed she  exclaimed,  "Father,  have  mercy 
on  your  own  fiesh  and  blood!"  that  when  the 
act  was  over  she  went  into  her  own  bed- 
room, and,  when  she  had  lecovered  from 
the  exhaustion  caused  by  her  efforts  to  pre- 
vent the  act,  she  went  about  the  dt>lng  of 
her  housewoik;  that  from  that  date  down 
to  the  26th  day  of  February,  1894,  defendant 
raped  her  as  often  as  three  times  a  week, 
and  that  she  resisted  him  every  time  to  her 
utmost;  and  that  at  each  time,  while  the  act 
was  being  performed,  she  exclaimed.  "Fa- 
ther, have  mercy  on  your  own  fiesh  and 
bloodi"    She  testified  that  she  had  not  re- 


ported his  conduct  to  any  one,  giving  as  a 
reason  for  her  silence  that  she  had  no  friends 
to  whom  she  could  go  and  report  it  to.  and 
the  further  reason  that  she  was  afraid  he 
would  kill  her.  For  nearly  one  year  Laura 
Curby  resided  In  the  same  house  with  her 
father,  the  defendant.  Their  bedrooms  were 
adjoining,  with  a  door  from  the  one  to  the 
other.  She  kept  the  house.  They  made 
visits  together,  and  received  visitors.  Dur- 
ing that  period  he  attended  to  his  store  In 
the  city,  and  his  other  business,  and  she 
worked  six  months  of  the  time  at  the  dress- 
maker's, where  several  matrons  were  en- 
gaged In  business.  She  rode  on  defendant's 
wagon  with  him,  frequently,  between  their 
residence  and  the  business  house.  Their 
conduct  towards  each  other  waa  marked  by- 
no  change  after  the  date  of  the  alleged  as- 
sault from  that  which  existed  prior  to  that 
date.  She  testified  tliat  he  assaultud  lier 
In  December,  1893,  but  at  that  time,  she 
said,  "He  tried  to  get  the  best  of  me.  but 
did  not  succeed."  On  the  trial,  Mrs.  Curby, 
whose  residence  is  San  Francisco,  and  who 
is  defendant's  divorced  wife,  of  16  yean' 
standing,  iras  offered  as  a  witness  fbr  the  pros- 
ecution, and  only  two  facts  were  proved  by 
her,  or  attempted  to  be  proved;  (1)  **That 
Laura  Curby  is  the  defendant's  daughter;'* 
and  (2)  "that  she  is  the  divorced  wife  of  de- 
fendant, of  IB  years*  stauffing."  Evidence 
was  Introduced  to  the  effect  that,  after  the 
date  of  the  first  rape.  Laura  requested  de- 
fendant to  purcliase  for  her  a  diamond  ring, 
and  that  he  suggested  to  her  tliat  a  watch 
would  suit  her  better;  that  she  agreed  with 
him  In  that  suggestion;  and  that  he  did 
purchase  her  a  gold  watch  and  chain,  and 
presented  them  to  her  on  her  birthday,  Feb- 
ruary 22d,  Just  four  days  before  he  was  ar^ 
rested  on  this  charge.  At  the  date  of  the 
trial,  defendant  was  nearly  60  years  old.  and 
he  had  been  a  grandfather  for  over  seven 
years.  Laura  Curby,  the  prosecutrix,  was 
18  years  old.  The  defendant  offered  to 
prove,  or  attempt  to  prove,  that  Laura  was 
prompted  In  making  the  charge  by  a  desire 
to  shield  her  lover,  and  to  punish  defendant 
for  interfering  with  the  movements  of  her 
lover  in  his  attentions  to  her;  that  la,  he 
attempted  to  prove  that  she  had  a  motive 
for  Instituting  the  prosecution  against  him. 
The  court  did  not  allow  him  to  offer  aucb 
evidence.  Defendant  was  sworn  as  a  wit- 
ness, and  after  closing  bis  testimony  he  was 
examined  by  the  prosecution,  and  forced  by 
the  court  to  answer  questions  proponnded  to 
him  by  the  prosecution  which  were  not  con- 
nected with  the  matters  testified  to  In  his 
examination  In  chief.  From  the  Judgment 
of  conviction  he  appeals. 

Allen  R.  English,  for  appellant.  T.  D.  Sat- 
terwhite,  Atty.  Gen.  (William  Herring,  of 
counsel),  for  the  Territory. 

ROi:S£,  J.  (after  stating  the  facts).  It 
is  not  necessary  for  us  to  pass  on  the  actlcm 
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of  the  court  In  overruling  the  demurrer  to 
the  Indietmeut.  or  that  we  should  expresa  au 
opinion  as  to  the  validity  of  the  Indictment 
In  tblB  vase.  Passing  thotie  questions,  we 
find  defendant  was  accused  of  the  crime  of 
rape,  tried  therefor,  convicted,  and  sen- 
tenced to  the  penitentiary  for  life.  Rape  Is 
justly  considered  one  of  the  most  heinous 
crimes.  A  low  decree  of  moral  turpitude 
must  be  attained  by  a  man.  In  order  to  com- 
mit this  crime.  Against  a  man  who  com- 
mits this  crime,  popular  Indignation  is 
aroused,  aud  exists  with  the  first  informa- 
tion that  the  man  is  accused  of  or  charged 
with  the  oCTense.  Indignation  starts  with 
the  accusation.  The  case,  in  part,  Is  pre- 
judged before  an  examination  Is  bad.  Sup- 
port the  charge  with  the  allegation  that  the 
victim  is  the  mother,  sister,  or  daughter  of 
the  accused,  and  a  trial,  unless  it  be  well 
eonductetl,  is  a  useless  proceeding,  for  the 
accused  will  be  condemned  before  the  trial. 
The  seutiment  Just  mentioned  gave  birth 
to  this  exprcHsiou  of  an  able  jurist:  "Rai>e 
Is  easy  to  charge.  It  is  hard  to  dtspi-ove." 
Cjire  should  be  used  by  the  court,  in  all 
criminal  trials,  to  prevent  convictions  on 
prejudice  alone.  On  account  of  the  nature 
of  the  crime  of  rape,  in  trials  therefor,  the 
court  should  be  exceedingly  careful.  I^aura 
Curby  and  Joseph  Curby.  her  father,  resided 
lu  the  same  dwelling,  and  had  adjoining  bed- 
rooms, with  a  door  from  one  to  the  other, 
for  neorly  12  months  before  the  time  fixed 
on  which  the  alleged  assault  was  made. 
Lodging  so  near  each  other  duriiis  all  that 
period,  with  opimrtuiiities  for  such  an  as- 
sault at  hand  every  night,  when  an  outcry 
would  summon  no  protector  to  her  dcfonse, 
the  assault  wna  deferred  for  over  10  months. 
It  Is  alleged  that  be  chose  an  hour  in  the 
daytime,  when  iKH>ple  were  abi-oud  and  an 
outcry  would  likely  attract  attention,  and  on 
a  Sunday  (a  day  on  which  umisual  sounds 
would  be  sure  to  he  noticed),  to  commit  the 
act.  After  the  first  act,  iit  Intervals  of  two 
or  three  days,  it  is  said,  the  fl<*t  was  repeat- 
ed, and  that  at  each  time  she  exclaimed, 
"Father,  have  mercy  on  your  own  flesh  and 
blood!"  That  after  tlie  completion  of  the 
firft  act  she  went  into  her  bedroom,  and  that 
after  she  had  rested  awhile,  and  recovered 
from  the  exhaustion  cau8e<l  by  her  resist- 
ance, she  went  to  worli.  In  the  doing  up  of 
her  housework.  She  n)de  on  defendant's 
wagcm  with  him.  after  the  performance  of 
some  of  those  acts,  to  his  place  of  business 
and  elsewhere.  After  the  act  she  impor- 
tuned him  to  purchase  her  a  diamond  ring, 
ami  he  pur<'lia.Hed  her  a  gold  wiitch  ond 
chain,  instejid  of  a  ring,  and  presented  them 
to  her  on  February  :?2d,  her  eighteenth  birth- 
day,—nearly  -M)  days  after  the  alleged  as- 
sault, and  only  4  days  Wore  she  made  the 
complaint  on  which  he  was  arreste<l.  Dur- 
ing the  i>eri(Ml  between  the  day  ou  which  the 
alleged  assault  was  made  aud  tlie  day  of  his 
arrest,  she  worked  at  the  dressmaker's, 


where  there  were  a  number  of  ladles  em- 
ployed, and  went  about  the  city  of  Tomb- 
stone as  she  had  done  liefore  tliat  period, 
aud  was  In  company  with  those  she  was  ac- 
customed to  be  with.  The  facta  and  circum- 
stances in  evidence,  the  age  of  the  accused, 
the  conduct  of  the  prosecutrix  after  the  date 
of  the  alleged  assault,  the  nature  of  the  ex- 
clamations said  to  have  tteen  uttered  by 
the  prosecutrix  at  the  time  of  the  acts,  the 
numt>er  of  acts  alleged  to  have  been  had, 
and  the  failure  of  the  prosecutrix  to  make 
complaint,  lead  us  to  the  conclusion  that  no 
rape  was  committed.  Remove  from  this 
case  the  fact  that  I^ura  Gurby  Is  defend- 
ant's daughter,  and  ao  one  familiar  with  the 
nature  of  the  crime  would,  from  the  evi- 
dence in  the  case,  believe  defendant  guilty 
of  this  crime.  This  case  must  be  considered 
as  tliough  she  was  uot  related  to  him.  If 
he  committed  the  act  with  force,  against 
her  consent,  it  was  rape.  If  he  committed 
the  act  with  her  consent.  It  was  Incest.  He 
Is  guUty  of  rape,  or  not  guilty  of  anything, 
on  this  indictment.  On  the  trial  the  prosecu- 
tion seemed  anxious  to  prove  the  relation- 
ship of  the  parties,  and  lost  no  opportunity 
to  establish  that  fact  Mrs.  Curby,  who 
lives  in  San  Francisco,  and  who  Is  defend- 
ant's divorced  wife,  was  Introduced  by  the 
prosecution  as  a  witness,  apparently  for  no 
other  purpose  than  to  prove  that  Laura  Is' 
his  daughter,  and  the  further  fact  that  she  Is 
defendant's  divorced  wife,  of  16  years'  stand- 
ing. At  least  no  other  facts  were  attempted 
to  be  established  by  ttiat  witness.  Defend-' 
ant  attempted  to  show  that  the  prosecutrix 
was  actuated.  In  making  the  charge  against 
him,  by  a  motive,  and  to  show  that  the  mo- 
tive was  to  shield  a  lover  of  hers,  whose  at- 
tentions were  paid  to  her  against  her  fa- 
ther's consent.  This  the  court  did  not  per- 
mit. We  think  the  court  erred  in  its  rulings 
in  tliat  respect.  It  Is  competent  to  show, 
in  every  criminal  prosecution,  the  motives 
of  the  prosecuting  witnesses.  Their  motives 
are  to  be  considered  by  the  jury.  In  order  to 
determine  the  question  of  the  guilt  or  inno- 
(■ence  of  the  accuse*!.  Especially  is  the  mo- 
tive of  the  injured  woman,  In  a  charge  of 
rape,  material  to  be  shown  and  considered. 
The  prosecution  proi>oundcd  to  defendant 
questions  about  matters  not  testified  to  In 
his  direct  examination,  aud  he  was  compelled 
to  answer  tliose  questions.  A  defendant  can 
only  be  examinetl  by  the  prosecution  about 
the  niattei-8  testlfle<l  to  in  his  direct  examina- 
tion.   Pen.  C;ode.  par.  2040. 

Counsel  for  appellant  contends  that  a  con- 
viction for  rai>e  cannot  be  had  on  the  uncor- 
rot)orated  testimony  of  the  woman  ravlsheil; 
that  her  evidence  alone  is  not  sutllclent;  that 
I^aura  Curby  was  uot  corroboratc<l  by  any 
other  witness  in  the  case,  aud  for  that  rea- 
son the  defendant  should  be  acqulttwl.  We 
cannot  give  our  assent  to  that  coutenticu. 
Corroboration  Is  not  necessary  or  re»|uire<L  as 
a  rule.  It  is  requirea  only  in  cases  in  which 
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the  prosecuting  wltnesH  occuplea  Id  some  de- 
gree the  status  oC  a  partlceps  crlmlQls.  The 
woman  who  Is  ravished  commits  no  crime  by 
that  act  Of  all  persons,  she  Is  the  most  un- 
fortunate. She  is  entitled  to  the  sympathy  of 
society,  and  in  fa^  Interest  the  scales  of  Jus- 
tice should  be  speedily  adjusted.  Evidence 
of  the  victim  alone,  In  a  charge  of  rape.  Is 
sufficient  to  convict;  but  as  "rape  Is  easy  to 
charge,  and  hard  to  disprove,"  great  care 
should  be  exercised,  on  a  trial  of  one  accused 
of  this  crime,  to  prevent  a  conviction  on  prej- 
udice alone,  on  account  of  the  prejudice 
which  exists  against  the  crime  itself.  It 
must  be  established  by  evidence  tliat  the  vic- 
tim was  ravished;  she  must  be  overcome 
with  force  which  she  has  not  the  power  to 
resist  In  an  honest  effort  to  do  so,  or  be  com- 
pelled to  yield  by  threats  of  violence,  which, 
if  executed,  would  endanger  her  life;  and 
sbe  must,  in  good  faith,  if  of  the  age  of  dis> 
cretloD,  believe  her  assailant  has  the  power 
at  that  time  to  carry  the  threats  into  execu- 
tion, and  will  do  so  immediately  on  her  re- 
fusal to  obey.  She  must  resort  to  every  rea- 
sonable means  at  hand,  if  of  the  age  of  dis- 
cretion, to  prevent  the  act,  and  yield  not  as 
long  as  she  can  discover  an  avenue  through 
which  sbe  may  make  her  escape.  She  can- 
not be  neutral  or  passive.  If  she  is,  she  will 
be  in  pari  delicto,  and  It  will  not  be  rape. 
If,  after  the  first  act  is  accomplished,  it  be  re- 
peated at  Intervals,  and  the  woman  Is  of  the 
age  of  discretion,  and  has  the  opportunity  to 
make  complaint,  and  she  makes  none,  or  If 
she  consents  to  an  act  after  the  first  Inter- 
course, such  conduct  will  be  evidence  that 
the  first  act  was  performed  with  her  con- 
sent, and  that  she  was  not  ravished.  We  do 
not  think  the  evidence  sufficient  to  sustain 
the  Judgment  The  Judgment  Is  reversed 
and  the  case  dismissed,  and  It  Is  ordered  that 
the  defendant  be  released  from  the  peniten- 
tiary, and  that  tax  that  purpose  the  proper 
writ  be  Issued. 

BAKER,  C  J.,  and  HAWKINS.  J.*  concur. 

BETHUNE,  J.  (specially  concurriug  in  the 
reversal  of  the  Judgment).  In  this  case  I 
concur  in  the  opinion  that  the  Judgment 
should  be  reversed,  oo  the  ground  of  errors 
committed  by  the  trial  court.  I  do  not  con- 
cur in  the  Judgment  discharging  the  defend- 
ant, but  think  the  case  should  be  sent  back 
to  the  trial  court  for  a  new  trial.  I  think  the 
trial  court  erred  in  not  permitting  certain  tes- 
timony offered  by  defendant,  but  I  am  not 
prepared  to  say  that  the  evidence  adduced 
at  the  trial  was  Insufficient  to  convict  the  de- 
fendant but  think  the  Jury  should  be  per- 
mitted to  Judge  that.  I  do  not  agree  with 
my  brethren  that  this  case  must  be  consid- 
ered as  though  the  prosecutrix  was  not  re- 
lated to  defendant.  I  think  the  fact  that 
she  is  his  daughter,  taken  in  connection  with 
the  surrounding  circumstances,  would  make 
a  material  difference  In  ciHialdering  the  lapse 
oC  time  between  fhe  flnt  Cfmimlaalai  of  the 


offense  and  her  telling  of  It,  and  her  apparent 
passive  submission  to  subsequent  commis- 
sions. With  shame  to  our  civilization  be  it 
confessed,  tha%  are  not  wanting  Instancea  of 
rape  by  fathers  upon  their  daughters,  and 
the  existence  of  that  relation  puts  a  different 
phase  ni>on  a  case  like  the  one  under  consid- 
eration and  ordinary  cases  of  rape.  The 
prosecutrix  testified  that  she  was  In  mortal 
fear  of  her  father,  and  that  he  was  rough 
and  harsh  to  her,  and  threatened  to  kill  her 
If  she  told  on  him.  "Where  a  father  has  es- 
tablished a  kind  of  reign  of  terror  In  his  fam- 
ily, and  his  daughter,  under  the  Influence  of 
dread  and  terror,  remains  passive  while  he 
has  connection  with  her,  he  may  be  found 
guilty  of  rape."  Reg.  v.  Jones,  4  Law  T.  (N. 
S.)  154.  And  again:  "Where  the  defendant 
had  intercourse  with  a  fourteen  year  old  step- 
daughter, in  her  bed.  In  a  room  where  three 
younger  children  were  sleeping;  she  told 
him  not  to  get  into  bed,  and  threatened  to 
tell  her  mother,  but  made  no  outcry,  and  no 
complaint  for  six  days,— It  was  held  that  un- 
der the  circumstances  a  conviction  of  rape 
must  be  sustained."  Bailey  Com.,  82  Ya. 
107.  All  these  matters  of  erldence,  I  think, 
should  be  left  to  the  consideration  of  the  Jury, 
with  proper  instructions  from  the  court  and 
opportunity  being  given  the  defendant  to 
show  any  motive  the  prosecutrix  may  have 
In  bringing  the  charge,  which  latter  was  not 
done  in  this  case.  For  that  reason  I  think 
the  Judgment  Bhonld  be  reversed  and  a  new 
trial  granted. 


PEOPLB  T.  OliASSMAN  et  al. 
(Supreme  Court  of  Utah.    Dec.  9,  1885.) 
LiBSL— Kbfobt  or  Judioul  Pboobbdimos  —  En- 

DRNCB — COUUEXT  OT  JUDOK. 

1.  Where  a  publication  referred  to  the  rec- 
ord In  a  criminal  case  to  support  certain  de- 
famatory statements,  the  testimony  given  in 
said  case  ie  admissible  Is  a  prosecutloa  for  Hbel 
to  show  that  the  publicatioo  was  a  fair  report 
of  said  testimony,  as  Gomp.  Laws  Utah  1888, 
9  4495.  provides  that  no  editor  is  liable  to  any 
prosecutioD  for  a  fair  report  of  any  judicial  pro- 
ceeding, except  upon  proof  of  malice. 

2.  Id  a  prosecution  for  libel  on  a  candidate 
for  public  office  the  evidence  upon  which  the 
publication  was  made  is  adminible  to  rebnt 
malice.    King.  J.,  diBseatiog. 

3.  In  a  prosecution  for  libel  on  a  candidate 
for  public  office,  it  was  improper  for  the  court, 
in  defining  its  position  in  sastaiidng  an  objec- 
tion to  the  admission  of  certain  testimony,  to 
say.  iu  the  presence  of  the  jury,  respecting  the 
libelous  article  in  question,  that  "it  Is  libeloos 
by  its  terms,  and  charges  not  only  crimes,  but 
charges  matters  which  are  intended  to  mue  a 
man  infamous  and  ridiculous  in  the  eyes  of  the 
community";  and  especially  as  the  court  stated 
ia  ito  charge  to  the  jury:  "If  the  matter  is 
false,  and  not  shown  to  be  true,  there  can  be  no 
justification  for  it  There  is  none  in  a  case  of 
this  character."    King,  J.,  dissenting. 

Appeal  from  district  court,  Fouth  dlsMct; 
before  Justice  Harvey  W.  Smith. 

L.  R.  Rhodes,  J.  D.  Murphy,  and  Htnar  Jfc 
HIlea,  for  appellants.  W.  L.  Maglnnls,  Aast 
U.  8.  Atty.,  tor  the  People. 
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BARTCH,  J.  The  defendants  were  indict- 
ed for  libel,  convicted,  and  sentenced  each  to 
pay  a  fine  of  the  sum  of  $500,  and  the  defend- 
ant Glassman,  In  default  of  payment  of  fine, 
to  be  Imprisoned  until  the  same  was  paid.  A 
motion  for  a  new  trial  was  orei-ruled,  and 
thereupon  an  appeal  was  prosecuted  to  this 
court,  and  many  errors  assigned.  The  In- 
dictment, amoni;  other  things,  charges  that 
the  defendant  Glassman  was  the  editor  of  a 
certain  newsimper  called  the  Standard,  and 
that  the  defendant  the  publishing  company 
was  the  owner  of  the  said  newspaper;  that 
on  the  30th  day  of  October,  18&i,  the  said 
company  unlawfully,  willfully,  and  with  ma- 
licious Intent  to  injure  one  L.  R.  Rogers,  did 
write  and  publish  a  false,  scandalous,  ma- 
licious, and  defamatory  libel  of  and  concern- 
ing the  said  L.  R.  Rogers.  The  alleged  libel- 
ous article  charges,  substantially,  that  L.  R. 
Rogers  is  not  a  fit  and  proper  person  to  be 
elected  a  member  of  the  constitutional  con- 
vention, and  In  support  of  this  position  refers 
to  the  record  in  a  criminal  case,— the  trial  of 
one  Borel  for  the  murder  of  one  George  Lew- 
Is.  The  article  states  that  Lewis,  a  "sure 
thing"  man,  deliberately  stole  from  Borel, 
who  was  a  sheep  herder,  $1,600,  by  means  of 
a  certain  game  of  chance;  that  Rogers  had 
been  acting  as  attorney  for  Lewis;  that  Bo- 
rel was  induced  to  employ  Rogers,  and  pay 
him  a  fee  of  (25,  with  the  understanding  that 
Lewis  would  be  arrested,  and  the  money  re- 
turned; and  that  Borel  brooded  over  the 
matter,  became  insane,  and  killed  Lewis.  The 
article  also  refers  to  Borel's  testimony  at  the 
trial,  and  to  the  fact  that  It  was  published 
In  the  Standard  at  that  time,  and  stated  that 
Rogers  could  bare  had  Lewis  arrested  and 
confined,  and  averted  the  murder,  but,  In- 
stead of  that,  Boral  was  arrested,  and  con- 
fined under  bond  as  a  witnesa.  The  article 
further  charges  that  ^en  Rogers  was  prose- 
cuting attorney  six  or  seven  men  were  ar- 
rested for  criminal  trespass,  some  of  whom 
were  bfs  clients,  and  were  discharged  with- 
out hearing  the  prosecuting  witness  or  In- 
vestigating the  case;  and  that  a  certain  wo- 
man of  New  Orleans,  for  whom  he  managed 
some  business  concerning  an  esta^  wrote 
letters  to  certain  business  men  In  Ogden, 
which  did  not  show  him  a  model  admlttlstra* 
tor.  The  article  then  asks  the  peoide  to  de- 
feat Rogers  In  the  election  for  members  to 
the  constitutional  convention.  In  order  that 
dishonesty  and  corruption  may  be  repudiat- 
ed. The  ccdloqnlum  In  the  Indictment  recites 
that  the  article  Imputed  to  Rogers  that  when 
he  was  prosecuting  attorney  he  was  guilty  of 
misfeasance  and  malfeasance  in  ofDce,  and 
that,  when  his  friends  or  clients  were  char- 
ged with  crime,  he  was  guilty  of  dishonest 
and  unprofessional  practices,  and  failed  to 
do  his  duty  as  an  officer  under  oath,  and  was 
guilty  of  unprofessional  and  dishonest  con- 
duct In  relation  to  the  estate  regarding  which 
the  letters  were  written  by  the  woman  In 
New  Orleans. 


The  first  question  raised  in  the  bill  of  ex- 
ceptions which  It  is  deemed  necessary  to  con- 
sider is  whether  the  court  erred  in  refusing 
to  allow  the  witness  Gatrel,  court  stenogra- 
pher, to  read,  on  the  part  of  the  defense,  from 
his  stenographic  notes,  the  testimony  of  Eu- 
gene Borel,  given  on  his  trial  for  the  mui*der 
of  Lewis,  on  the  subject  of  the  employment 
of  Rogers  by  Borel  to  recover  his  money,  of 
which  be  claimed  Lewis  had  robbed  him,  and 
as  to  wliat  Rogers  did  In  the  matter.  It  ap- 
pears this  testimony  was  offered  for  the  pur- 
pose of  rebutting  malice,  and  to  show  that 
the  alleged  libelous  article.  In  so  far  as  It  re- 
lated to  the  subject  of  Borel's  testimony, 
given  in  open  court,  In  the  case  of  People  v. 
Borel,  was  a  true  and  fair  report  thereof. 
This  was  material,  because,  If  said  article 
contained  a  fair  and  true  report  of  such  tes- 
timony, and  was  published  In  good  faith, 
without  malice,  It  was  privileged  under  the 
statute  which  provided  that  "no  reporter, 
editor,  or  proprietor  of  any  newspaper  Is  lia- 
ble to  any  prosecution  for  a  fair  and  true  re- 
port of  any  judicial,  legislative,  or  other  pub- 
lic official  proceedings,  or  of  any  statement, 
speech,  argument,  or  debate  in  the  coarse  of 
the  same,  except  upon  proof  of  malice  In  mak- 
ing such  report,  which  shall  not  be  Implied 
from  the  mere  fact  of  publication."  Oomp. 
laws  Utah  1888,  fi  4495.  Oearly,  this  stat- 
ute is  broad  enough  to  include  the  evidence 
of  witnesses  adduced  In  a  Judicial  proceed- 
ing, for  such  evidence  consists  of  statements 
made  in  the  course  of  such  proceeding.  A 
newspaper  may,  therefore,  publish  a  "fair 
and  true  report"  of  the  evidence  produced  In 
a  Judicial  proceeding,  being  liable  for  such 
publication  only  when  the  same  la  made  ma- 
liciously, for  the  purpose  of  injury.  It  fol- 
lows as  a  necessary  consequence  that  If  a 
reporter,  or  an  editor,  or  a  publishing  com- 
pany becomes  the  defendant  in  a  prosecution 
tor  libel,  based  on  a  publication  referrhig  to 
such  evidence,  snch  defendant  will  be  per- 
mitted to  Introduce  the  testimony  to  which 
snch  publication  referred,  for  the  purpose  of 
showing  that  auch  publication,  or  any  por- 
tion thereof,  Is  a  fair  and  true  report  of  such 
testimony;  and.  If  this  be  shown,  then  the 
publication  Is  80  far  privileged  that  no  malice 
will  be  inferred  from  the  mere  fact  of  pub- 
lication; and.  In  such  evoit.  In  order  to  con- 
vict, the  prosecution  must  affirmative  show 
express  malice  on  tbe  part  of  the  defendant. 
The  burden  of  showing  that  the  publication 
was  made  with  malicious  Intent  Is  thus  cast 
upon  the  prosecution,  and  as  to  whether  or 
not  malice  did  actually  exist  becomes  a  ques- 
tion of  fact  fbr  the  jury,  to  be  determined 
from  all  the  evidence  admitted  on  the  trial. 
It  appears  that  the  prosecution  realised  the 
rule  of  law  applicable  under  the  drcunutau- 
ces  disclosed  by  the  bill  of  exceptions  In  this 
case,  for.  In  addition  to  tbe  alleged  libelous 
publication.  It  Introduced  In  evidence  otber 
publications  and  statements.  In  maUng  out 
Its  case,  tending  to  sbow  malice.  The  prose- 
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cutlon  having  done  this,  the  defendant  un- 
questionably had  the  right  to  negative  mal- 
ice, and  to  show  that  the  alleged  libelous 
publicatlou  was  a  fair  and  true  report  of  the 
testimony  of  Borel,  given  in  the  judicial  pro- 
ceeding to  which  such  publication  referred. 
For  these  purposes  the  evidence  in  question 
was  proper  and  material,  and,  Borel  being 
without  the  jurisdiction  of  the  court,  tiie 
stenographer  who  took  the  evidence  referred 
to  was  a  competent  witness.  In  every  case 
where  a  publication  Is  made  the  foundatiDn 
of  a  crimiual  action  for  libel,  malice  is  an  es- 
sential ingredient,  and  therefore  any  evi- 
dence which  tends  to  show  a  want  of  malice 
is  admissible.  So,  to  rebut  malice,  any  miti- 
gating circumstauces,  or  such  as  show  a  jus- 
tifiable motive,  may  be  admitted,  and  like- 
wise any  evidence  whicii  tends  to  show  that 
the  charges  contaiued  in  a  libelous  publica- 
tion are  true,  because,  If  a  publication  de- 
famatory in  chamcter  Is  found  to  be  false,  it 
is  itself  evidence  of  a  malicious  intent,  aud 
such  evidence  may  be  admitted  for  the  pur- 
pose of  repelling  the  legal  Inference  of  mal- 
ice, even  though  it  be  insutticient  in  Justifica- 
tion. Comp.  Laws  Utah  1888,  §  Cooley, 
Torts  (lid  Ed.)  257;  White  v.  Nichols,  3  Kow. 
26G;  Kennetly  v.  Holbom,  lit  Wis.  457;  Holt 
V.  Parsons,  23  Tex.  0;  O'Douaghue  v.  Mc- 
Govern,  23  Wend.  25. 

It  is  further  complained  that  in  the  course 
of  the  trial  the  court  sustained  au  objection 
of  the  prosecution  to  the  following  question, 
proiK)unded  to  the  witness  Glassman,  one  of 
the  defendants,  by  his  counsel:  "I  will  ask 
you  to  state  to  this  jury  upon  what  evi- 
dence the  publication  was  made  in  the  Stand- 
ard respecting  the  Borel  and  Lewis  affair." 
On  what  ground  the  objection  was  based 
does  not  appear  from  the  bill  of  exceptious. 
It  does  appear  tlierefrom,  however,  that  the 
question  was  asked  for  llie  purpose  of  show- 
ing that  the  publication  comjilaiued  of  was 
not  made  with  a  malicious  Intent,  and  it  is 
therefore  insisted  tliat  it  was  competent,  and 
that  the  sustaining  of  tlie  ol)Jectiou  was 
error.  The  evidence  shows  tliat  the  prose- 
cuting witness.  L.  11.  Rogers,  was  a  candi- 
date for  the  othce  of  member  of  the  consti- 
tutional convention.  He  was  thus  seeking 
to  assume  the  duties  of  a  high  pulillc  ottice, 
in  which  the  public  had  the  gravest  and 
most  serious  concern.  In  sustaining  the  ol>- 
jectiou  tlie  court  remarked,  in  the  presence 
of  the  jury,  that  a  candidate  for  office  of' 
fered  his  dmnicter  to  the  public  to  the  "ex- 
tent that  private  communications  may  be 
made  in  regard  to  him."  From  this  state- 
ment the  natural  (nferem-e  would  be  that 
an  editor  or  manager  of  a  newspaper  had  no 
right  to  Investigate  the  eharnetor  aud  qnali- 
ilcatlons  of  a  person  who  presented  himself 
as  a  candidate  for  uffiee,  conferred  by  the 
people,  and  publlsli  the  result  of  such  Inves- 
tigation, if  tt  contained  anything  defamatory, 
without  rendering  himself  liable  for  lilicl, 
no  matter  how  con.'upt  or  unlit  such  candi- 


date might  be  to  be  Intrusted  with  public  in- 
terests. This  we  do  not  conceive  to  be  the 
law,  for  the  rule  appears  to  be  well  settled 
by  an  unbroken  line  of  authority  that  every 
candidate  for  public  office  is  amenable  to 
public  and  private  criticism,  made  In  good 
faith,  and  based  upon  reasonable  or  proba- 
ble cause;  and  when  a  person  becomes  such 
candidate  he  Is  regarded  In  law  as  putting 
his  character  in  issue  In  respect  to  his  quali- 
fications and  fitness  for  the  office  for  which 
he  is  a  candidate.  This  rule  Is  founded  in 
public  policy,  which  demands  that  the  con- 
duct, qualifications,  and  fitness  of  persons 
seeking  public  positions  of  trust  and  con< 
fidence  shall  be  subject  to  criticism,  upon 
proper  occasion,  from  proper  motives,  be- 
cause the  community  has  &  right,  and  it  is 
to  its  Interest,  to  know  the  character,  habits, 
mental  and  moral  qualifications  of  its  public 
servants.  Undoubtetlly.  for  this  reason,  the 
freedom  of  the  press  was  intended  to  be  se- 
cured, and  a  newspaper  has  tlie  same  right 
as  a  private  individual  to  discuss  the  char- 
acter and  qualifications  of  a  candidate  for 
office  conferred  by  vote  of  the  people,  being 
responsible  for  an  abuse  of  the  right;  and 
not  until  such  abuse  occurs  does  a  publica- 
tion become  an  offense  against  the  laws. 
Likewise  in  public  irallcy  Is  founded  the  rule 
which  forbids  a  publication  of  what  is  false 
against  a  candidate  for  such  office,  because 
it  may  deceive  the  commuulty,  and  lead  to 
the  rejection  of  the  most  worthy  and  comi)e- 
teut  persons,  to  the  injury  of  the  public  serv- 
ice; aud  so  a  publication  which  Is  true.  If 
made  with  malicious  intent,  and  to  defame 
another.  Is  in  violation  of  law.  In  Cooley. 
Torts  (2d  Ed.)  p.  2."jG.  the  eminent  author, 
after  stating  what  the  liberty  of  the  pres.i 
implies,  says:  "The  freedom  of  the  press 
was  undoubtedly  intended  to  he  secured  on 
public  grounds,  and  the  general  purpose  may 
be  said  to  be  to  preclude  those  in  authority 
from  making  use  of  the  law  to  prevent  full 
discussion  of  political  and  other  matters,  la 
which  the  public  are  concemetL  With  this 
end  in  view,  not  only  must  freedom  of  dls- 
cussiou  be  iiermltted,  but  tliere  must  be  ex- 
emption aftemards  from  liability  for  any 
publicatlou  made  in  good  faith,  aud  in  the 
belief  in  its  truth,  the  making  of  which,  if 
true,  would  be  Justified  by  the  occasion. 
There  should  consequently  be  freedom  in  dls- 
cUHHlug,  in  good  faith,  the  character,  the 
habits,  and  mental  aud  moral  qnalllieations 
of  any  person  presenting  himself,  or  pre- 
sented by  hia  friends,  as  a  candidate  for  a 
public  office,  either  to  the  electors  or  to  a 
Iward  or  officer  having  [wwers  of  api>oint- 
ment."  This  doctrine  is  very  clearly  state*! 
in  Com.  v.  Clap,  4  Mass.  by  Mr.  Chief 
Justice  Parsons,  as  follows:  "When  any 
man  shall  consent  to  be  a  candidate  for  a 
public  office  couferred  by  the  election  of  the 
I>eop]e,  he  must  be  considered  as  putting  his 
cliaracter  in  issue,  so  far  as  it  may  respect 
his  fitness  and  qualifications  for  the  office. 
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And  publications  of  the  truth  on  this  sub- 
ject, with  the  honeat  Intention  of  Informing 
the  people,  are  not  libel;  for  it  would  be  un- 
reasonable to  conclude  that  the  publication 
of  tniths,  which  It  is  the  Interest  of  the 
people  to  know,  nhould  be  an  offense  against 
their  laws.  •  •  •  For  the  same  reason 
the  publication  of  falsehood  and  calumny 
against  public  officers  Is  an  offense  most 
dangerous  to  the  i)eople,  and  deserves  pun- 
ishment, because  the  people  may  be  deceiv- 
ed, and  reject  the  best  citizens,  to  their  great 
Injury,  and,  It  may  be,  to  the  loss  of  their 
liberties."  Newell,  Defam.  «  134,  135;  Belk- 
nap V.  Ball,  83  Mich.  583,  47  N.  W.  674; 
White  v.  Nichols,  3  How.  2tW;  Ci-ane  v.  Wat- 
ters,  10  Fed.  610;  Jackson  v.  Pittsburg  Times 
(Pa.  Sup.)  2o  Atl.  013;  Marks  v.  Baker,  28 
Minn.  1(>2.  9  N.  W.  678;  Sweeney  v.  Baker, 
13  W.  Va.  158.  18:^;  Wlieaton  v.  Beecher.  60 
Mich.  307,  33  N.  W.  503;  Mott  T.  Dawson,  46 
Iowa,  583.  The  same  doctrine  appears  to 
prevail  in  England,  for  there  communica- 
tions made  to  persons  in  the  discharge  of 
some  public  or  private  duty,  whether  legal 
or  moral,  concerning  cnmililates  for  office,  or 
affairs  where  the  Interests  of  the  public  are 
concerned,  are  privileged,  unless  express 
malice  is  shown.  2  Kent,  Comm.  *22;  New- 
ell, Defam.  §|  141,  142;  Fairman  v.  Ives,  5 
Barn.  &  Aid.  &12;  Kex  v.  Burdett,  4  Baru. 
&  Aid.  131;  Woodward  v.  Lander,  6  Car. 
&  P.  548;  Lewis  v.  Walter,  4  Bam.  &  Aid. 
ti05.  It  Is  evident  that  the  prosecuting  wit- 
ness in  the  case  at  bar,  when  he  became 
a  candidate  for  office,  ofTered  bis  character 
to  the  public  so  far  as  his  qualifications  and 
fitness  for  the  office  were  concerned;  and 
the  publication  on  which  the  indictment  was 
founded,  though  defamatory,  having  criti- 
cised and  challenged  the  qualifications  and 
fitness  of  such  candidate,  belongs  to  that 
class  of  privileged  communications  which  is 
protected,  if  made  In  good  faith,  and  upon 
reasonable  and  probable  cause,  and  without 
malice.  In  such  case  malice  is  not  presum- 
ed. Comp.  Laws  Utah  1888,  S  4497.  Hence, 
the  prosecution  having  Introduced  evidence 
which  tended  to  show  that  the  publication 
was  made  maliciously,  it  was  competent  for 
the  defendants  to  rebut  such  evidence,  and 
free  themselves  from  the  Imputation  of  mal- 
ice, by  showing  not  only  upon  what  evidence 
the  publication  was  made,  but  also  the  cir- 
cumstances under  which  It  was  made,  the 
Rources  of  their  Information,  and  the  facts 
tending  to  show  the  motives  which  induced 
the  publication,  to  enable  the  jury  to  pass 
on  the  question  whether  or  not  the  publica- 
tion was  in  fact  malicious,  as  being  made  In 
bad  faith,  or  without  probable  cause.  Some 
of  the  charges  contained  in  the  publication 
having  been  based  ujion  the  testimony  in  the 
Borel  trial,  the  witness  Glassman  should 
have  been  permitted  to  answer  the  question 
under  consideration,  because  It  relateil  to  the 
sonrce  of  information,  and  tended  to  elicit 
facts  material  lu  the  determination  of  the 


question  of  malice  by  the  jury.  Wilson  v. 
Fitch.  41  Cal.  363;  Bailey  v.  Publishing  Co., 
40  Mich.  251;  1  Ersk.  Speech.  (High,  Ed.) 
100-208  et  seq. 

In  further  defining  Its  positlmi  in  sustain- 
ing the  objection  just  considered,  the  coai't 
used  the  following  language,  as  ap|>ears 
from  the  bill  of  exceptions:  "Now,  then,  the 
defendant  In  this  case,  or  the  defendants  In 
this  case,  are  charged  with  publishing  cer- 
tain matters  with  respect  to  a  citizen  of 
this  town,  which  Is  libel.  It  Is  libelous  by 
Its  terms,  and  charges  not  only  crimes,  but 
chai'ges  matters  which  are  Intended  to  make 
a  man  Infamous  and  ridiculous  in  the  eyes 
of  the  community."  It  Is  insisted  that  by 
the  use  of  this  language  the  court  declared 
the  defendant  guilty  of  the  offense  charged,' 
In  the  presence  of  the  jury,  before  the  case 
was  submitted  to  them.  That  such  a  strong 
expression  of  the  views  of  the  court,  within 
the  presence  of  the  jury.  In  relation  to  the 
character  of  the  publication  which  was  the 
foundation  of  the  indictment,  and  the  thing 
which  It  was  the  province  of  the  jury  to 
determine,  was  unfortunate,  must  be  con- 
ceded, because  It  doubtless  conveyed  to  the 
jui-y  the  fact  that.  In  the  opinion  of  the 
court,  the  matter  contained  in  the  publica-' 
tlon  was  a  libel.  If  this  were  so,  then  the- 
only  question  to  be  determined  by  the  jury.I 
In  order  to  convict,  would  be  whether  the 
defendants  made  the  publication.  Under! 
these  circumstances  It  Is  Impossible  to  say) 
that  the  declarations  of  the  court  which 
would  at  once  dispose  of  the  question  of 
malice—the  real  issue  in  the  case— did  not 
prove  disastrous  to  the  defendants  by  preju-j 
dicing  the  minds  of  the  jury  against  them. 
Especially  is  this  so  when  such  declarations 
arc  considered  in  connection  with  certain 
language  used  In  the  charge  of  the  court  In 
respect  to  the  character  of  the  publication,' 
which  language  is  as  follows:  "If  the  mat- 
ter is  false,  and  not  shown  to  be  true,  there 
can  be  no  justification  for  It.  There  Is  none 
In  a  case  of  this  character."  The  court  hav- 
ing previously  refused  to  allow  the  witness 
Olassman  to  state  upon  what  evidence  the 
publication  was  based  in  relation  to  the 
Borel  affair,  the  defendants  were  unable  to 
show  the  material  facts  upon  which  they 
relied  In  Justification;  and  therefore  theopin* 
ion  of  the  court,  expressed  In  the  presence  of 
the  jury,  that  the  publication  was  a  libel, 
was  rendered  yet  more  prejudicial  to  their 
rights  by  the  instruction  that  there  was  no 
justification  In  a  case  of  this  character.  In 
effect,  the  court,  by  Its  declarations  In  the 
presence  of  the  jury,  and  its  Instruction  to 
them,  determined  that  the  defendants  were 
guilty.  This  was  error,  because  It  was  an 
invasion  of  the  province  of  the  jury,  who 
were  the  sole  judges  of  guilt  or  innocence. 

We  do  not  deem  It  necessary  to  discuss 
the  other  question::  raised  In  the  bill  of  ex- 
ceptions, since  It  is  apparent  from  those 
already  considered  that  the  defendants  are 
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entitled  to  a  new  trial.  The  Judgment  is 
reversed,  with  directions  to  grant  a  new 
triaL 

MERBITT,  0.  J.,  concurs. 

KING,  J.  This  case  Is  reversed  upon  three 
grounds.  I  agree  with  the  majority  of  the 
court  In  the  judgment  of  reversal,  and  with 
the  views  expressed  In  the  question  first 
discussed  in  the  opinion,  but  I  dissent  from 
the  conclusions  of  my  brethren  reached  In 
the  two  remaining  questloiia  considered  hy 
them. 

1.  The  record  does  not  disclose  whether 
or  not  the  publication  alleged  to  be  libelous 
purports  to  hare  been  made  upon  the  au- 
thority of  another.  For  the  purpose  only  of 
disproving  malice  may  a  defendant  in  a  case 
of  this  character  show  that  he  was  not  the 
author  of  the  publication,  and  all  of  the 
authorities  unite  in  expressing  the  view  that 
evidence  of  this  character  is  only  admissi- 
ble when  the  publication  itself  Indicates  tliat 
It  was  made  upon  the  authority  of  another. 
The  question,  "State  upon  what  evideuce  the 
publication  was  made  In  the  Standard  re- 
specting the  Borel  and  Lewis  affair,"  would 
be  proper,  and  the  answer  thereto  admissi- 
ble. If  the  defendant,  when  publishing  It, 
had  stated  the  "evidence"  upon  which  the 
publication  was  based,  and  the  Informutiun 
upon  which  it  was  founded.  This  question 
was  discussed  at  some  length  in  the  cnse  of 
Fenstermaker  v.  PubllRhing  Co.  (just  dfcid- 
ed  by  this  court)  42  Pac.  — ,  and  tiie  view 
here  talcen  was  there  announced  as  the  luw, 
and  I  think  the  uumerous  autbotitles  there 
cited  unerringly  Indicate  the  erroneous  posi- 
tion takeu  by  the  majority  of  the  court  in 
this  case  upon  this  proiWRitlon. 

2.  During  the  progress  of  the  trial  fi-e- 
quent  discussions  arose  between  the  court 
and  counsel  respecting  the  admissibility  of 
testimony.  While  these  discussions  wei-e 
Jn  the  presence  of  the  jury,  tliey  were  not 
for  the  jury.  The  court  stated  to  counsel 
that:  "The  defendants  In  this  case  are 
charged  with  publishing  certain  matter  with 
respect  to  a  citizen  of  this  town,  which  is 
libel.  It  is  libelous  by  its  terms,  and  cliar- 
ges  not  only  crimes,  but  charges  matters 
which  are  Intended  to  make  a  man  Infamous 
and  ridiculous  lu  the  eyes  of  the  communi- 
ty." This,  together  with  one  of  the  sen- 
tences In  the  chaiiEe  of  the  court,  viz.:  "If 
the  matter  is  false  and  not  shown  to  be  true, 
there  can  be  no  justilication  for  it;  there 
is  none  In  a  case  of  this  character."— Is  ht>ld 
to  be  reversible  error.  There  was  no  com- 
plaint tltat  the  court  persistently  during  tlic 
trial  made  statements  calculated  to  influenci* 
the  jury  and  prejudice  tlieui  agnliiKt  defend- 
ants, and  I  do  not  think  that  the  statement 
made  in  answor  to  nrguments  made  by  coun- 
sel respecting  legal  proiHtsitiuus  was  suffl- 
dent,  even  In  connection  with  the  wonls 
quoted  from  the  charge,  to  comttitute  erior. 


I  concede  the  trial  court  ou^t  to  be  cau- 
tious in  its  expressions  concerning  the  Tltal 
points  of  the  case  in  the  presence  of  the 
jury,  but  it  is  imimsslble  for  the  court  to 
answer  various  questions  raised  by  counsel, 
and  intelligently  decide  upon  objections  rais- 
ed, without  expressing  views  upon  material 
questions;  and  especially  Is  this  so  in  a  case 
of  this  kind,  where  the  publication  Is  libel- 
ous per  se,  and  where  the  publication  is  ad- 
mitted, and  the  only  defense  Is  Justification. 
Moreover,  the  legal  and  technical  discussions 
ensuing  between  court  and  counsel  are  lost 
to  the  jury,  and  from  the  record  in  this  case 
I  cannot  see  that  defendants  were  in  any 
manner  prejudiced  by  these  statements. 


In  re  PEARSONS*  ESTATE.  (S.  F.  168.) 
(Supreme  Conrt  of  California.  Dec  19,  1896.) 
Dbscbnt  op  Fropbhtt — Next  of  Kin. 
Civ.  Code,  S  1386,  snbd.  6,  provides  that, 
if  decedent  leave  neither  issue,  wife,  father, 
motlipr,  brother,  tr  sister,  the  estate  shall  go 
to  the  next  of  Icin  in  equal  degrees.  Rertion 
IStM:  provides  thtit  kindred  of  the  half  blood 
Hhall  inherit  equally  with  those  of  the  whole 
blood  iu  the  same  dogrue,  unices  the  inheritance 
cnine.to  the  intestate  by  (levise  of  one  of  his 
niiceFttors,  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestor  must  be  excluded 
from  such  inheritance.  Held  that,  where  de- 
cedent inherited  his  estate  from  his  father,  the 
fliHtera  anil  brothers  of  his  deceased  mothn 
sitnred  equally  with  those  of  his  father. 

Department  2.  Appeal  from  superior  court, 
city  nn<l  county  of  San  Frandsco;  J.  T.  Cof- 
fey. .Tudge. 

Proceeding  for  the  distribution  of  the  estate 
of  Illrani  Arthur  Pearsons,  deceased.  Prom 
an  order  of  partial  distribution,  Ira  Matfaew- 
son  and  others  appeal.  Reversed. 

Isaac  X.  Thome  and  Oliver  F.  Erans,  for  iq>- 
pellants.  John  B.  Mhoon  and  J.  D.  SuIliTon, 
fur  respcmdents. 

McFARLAXD.  J.  This  is  an  appeal  by  Ira 
AInthews<m,  Daniel  Mathewson,  Henry  Math- 
ewsou,  Blioda  Smith,  and  Lucy  A.  Augell 
from  parts  of  an  order  of  partial  distribution 
of  the  estate  of  Illram  Arthiu:  Pearsons,  de> 
ceased.  Although  said  deceased  left  a  will, 
the  part  of  his  estate  here  In  question  Is. 
reasons  not  necessary  to  be  stated,  to  be  dis- 
tributed as  though  he  had  died  intestate.  His 
next  of  kin  of  equal  degree  are  aunts  and 
untiles,  nnd  are  the  appellontt^  who  are  alatexs 
and  brothers  of  the  decedent's  mother.  Ann 
Cliarity  Pearsons,  and  Clarissa  P.  Wheeler  and 
Lucy  A.  Valentine,  who  are  sisteis  of  the  de- 
cetlent's  father,  Illram  PearsouB.  Lucy  A. 
Valentine  being  now  dead,  her  estate  and  In- 
tenets  are  represented  by  her  administrator, 
Jot^eph  W.  Reay.  The  greater  port  of  the  es- 
tate to  be  distributed  came  to  the  deceased, 
Hlmrn  Arthur  Pearsons,  by  gift  and  devise  <^ 
his  riLvher,  Illram  Pearsons,  deceased;  while 
a  IcEser  port  came  to  him  from  his  motha, 
Ann  Charity  Peacsons.   The  probate  court 
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hdd  that  all  of  said  estate  which  came  from 
the  father  should  be  distributed  to  said  Clarls- 
aa  P.  Wheeler  and  the  administrator  of  said 
Jjocy  A.  Valentine,  and  that  the  appellants 
should  share  only  In  that  part  of  the  estate 
which  came  to  the  deceased  from  his  mother. 
Appellants  contend  that  the  whole  of  the  es- 
tate of  the  deceased  should  be  distributed 
equally  to  all  the  aunts  and  uncles.  This  con- 
tention presents  the  only  question  to  be  de- 
termined on  this  appeal,  and  it  appears  to  us 
quite  clear  that  It  must  be  sustained.  The 
role  which  gorems  here  Is  the  one  declared  In 
BubdlTlslon  6  of  section  1386  of  the  Ctvll  Code, 
and  Is  as  follows:  "If  the  decedent  leave  nei- 
ther Issue,  husband,  wife,  father,  mother, 
brother  nor  slater,  the  estate  must  go  to  the 
next  of  kin  in  equal  degree."  In  the  case  at 
bar  "the  next  of  kin"  were  the  seven  aunts 
and  uncles  of  the  decedent,  and  they  were  "in 
equal  degree";  therefore,  the  estate  goes  to 
them  in  seven  equal  parts.  Next  of  kin  means, 
of  course,  next  of  kin  of  the  decedent.  Our 
Code  has  no  allusion  to  "the  blood  of  the  first 
purchaser,"  and  makes  no  attempt  at  any  dis- 
tinction founded  upon  the  sources  from  which 
the  estate  of  a  decedent  may  have  been  deriv- 
ed, except  In  the  single  instance  of  kindred  of 
the  "half  blood."  But  no  question  of  the 
rights  of  kindred  of  the  half  blood  arises  In 
this  case,  for  all  the  aunts  and  uncles  were  the 
decedent's  kindred  of  the  whole  blood,  of 
equal  degree. 

Respondents'  whole  contention  rests  upon 
the  theory  that  section  1394  changes  the  rule 
of  section  1386  above  quoted.  But  to  see  the 
mistake  of  that  theory  it  is  only  necessary  to 
oljserve  that  section  1394  deals  entirely  with 
the  case  of  kindred  of  "the  half  blood,"  not 
with  kindred  of  the  whole  blood,  whose  rights 
had  already  been  fixed  by  section  1386. 
Section  1394  is  as  follows;  "Kindred  of  the 
half  blood  Inherit  equally  with  those  of  the 
whole  blood  In  the  same  degree,  unless  the 
Inheritance  came  to  the  Intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors,  in 
which  case  all  those  who  are  not  of  the  blood 
of  such  ancestor  must  be  excluded  from  such 
inheritance."  Here  the  words  "all  those" 
clearly  refer  to  their  antecedents  In  the  sen- 
tence "kindred  of  the  half  blood."  "Kindred 
of  the  half  blood"  being  the  subject  of  the 
main  proposition  of  the  section,  is  necessarily 
the  subject  of  the  exception  which  follows  the 
word  "unless."  The  section  simply  meauM 
that  Idndred  of  the  half  blood  shall  Inherit 
equally  with  those  of  the  whole  blood,  except 
In  a  certain  case,  and  in  that  case  kindred  of 
the  half  blood  shall  not  inherit.  And  who 
are  kindred  of  the  half  blood?  Vt'hy,  of 
course,  kindred  of  the  half  blood  of  the  de- 
cedent. There  were  none  such  in  the  case  at 
bar.  If  the  next  of  kin  of  equal  degree  of  the 
intestate  be  some  of  the  whole  blood  and 
some  of  the  half  blood  of  the  Intestate,  the 
half  bloods  shall  not  inherit  If  they  are  not 
of  the  blood  of  the  person  from  whom  the  in- 
testate inherited  the  property  to  be  distribut- 
T.42r.no.lO— til 


ed;  but.  If  all  be  kin  of  the  whole  blood  of 
the  Intestate,  or  If  the  half  bloods  be  of  the 
blood  of  the  ancestor,  then  all  share  alike. 
Kindred  of  the  whole  blood,  if  next  of  kin, 
share  In  all  of  the  estate  of  the  decedent;  no 
matter  from  what  source  It  came. 

Respondents  present  no  case  arising  under 
a  statute  like  ours  which  at  all  conflicts  with 
the  foregoing  views.  On  the  other  hand,  they 
are  clearly  stated  in  Estate  of  Klrkendall,  43 
Wis.  167,  which  respondents  dte.  In  that 
case  the  Intestate,  Mary  Jane  Klrkendall,  had 
Inherited  her  estate  from  her  mother.  She 
left  no  kin  except  uncles,  who  were  brothers 
of  her  mother,  and  a  paternal  grandmother. 
The  grandmother  was  the  next  of  kin,  but  It 
was  contended  that  she  did  not  inherit,  be- 
cause she  was  not  of  the  blood  of  the  intes- 
tate's mother,  and  that  the  estate  should  go  to 
the  uncles  who  were  of  that  blood.  But  It 
was  held  otherwise  In  the  lower  court,  and  the 
decree  was  affirmed  In  the  appellate  court. 
The  clause  of  the  statute  there  Invoked  was 
exactly  like  ours.  The  whole  section  (section 
4)  was  as  follows:  "The  degrees  of  kindred 
shall  be  computed  according  to  the  rules  of 
the  civil  law;  and  kindred  of  the  half  blood 
shall  Inherit  equally  with  those  of  the  whole 
blood  In  the  same  degree,  unless  the  Inherit- 
ance came  to  the  Intestate  by  descent,  devise, 
or  gift  of  some  one  of  his  ancestors.  In  which 
case  all  those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from  such  inherit- 
ance." The  discussion  of  the  subject  by  Ly- 
on, J.,  who  delivered  the  main  opinion,  and 
by  Ryan,  C.  J.,  who  delivered  a  concurring, 
opinion,  Is  very  full  and  Interesting;  but  we' 
have  space  to  give  only  a  few  sentences  of 
their  opinions.  Lyon,  J.,  said:  "Mary  Jane' 
Klrkendall,  and  not  her  mother,  Is  the  per- 
son from  whom  the  succession  to  the  estate 
in  controversy  is  to  be  traced."  Having  stat- 
ed that  It  was  not  the  principle  of  the  statute 
"to  confine  the  descent  of  an  ancestral  estate 
to  those  who  are  of  the  blood  of  the  ancestor 
from  whom  the  estate  descended,"  he  pro- 
ceeds to  discuss  the  clause  in  question,  as  fol- 
lows: "The  first  clause  of  the  section,  which 
contains  the  rule,  for  computing  the  degrees 
of  kindred,  does  not  aid  the  construction  of 
the  balance  of  the  section.  For  that  purpose 
it  might  as  well  have  constituted  a  section  by 
Itself.  The  remainder  of  the  section  treats 
only  of  kindred  of  the  half  blood.  Their 
rights,  and  theirs  alone,  are  therein  defined 
and  limited;  and  we  find  nothing  in  the  lan- 
guage of  the  section  which  authorizes  us  to 
say  that  any  other  class  of  kindred  Is  within 
Its  purview.  We  think  the  plain  grammatical 
construction  of  the  clauses  under  consideration 
is  tiiat  the  kindred  of  the  Intestate  of  the  half 
blood  shall  Inherit  equally  with  those  of  the 
whole  blood,  except  that,  if  the  estate  Is  an- 
cestral, only  such  kindred  of  the  half  blood  as 
are  of  the  blood  of  the  ancestor  from  whom 
the  estate  came  shall  inherit.  We  find  here 
no  limitation  of  the  rale  of  subdivision  6,  §  1, 
that,  *lf  the  Intestate  shall  leave  no  Issue,  nor 
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widow,  and  no  father,  mother,  brother  or  sis- 
ter, his  estate  shall  descend  to  his  next  of  kin 
in  equal  de^ee.'  "  From  the  able  opinion  of 
Byau,  C.  J.,  we  will  quote  only  the  following: 
"I  think  that,  by  all  rules  of  construction,  this 
clause  Is  confined  to  the  provision  which  it 
limits,  and  cannot  otherwise  aCEect  the  general 
rule  of  inhffl-ltance.  It  can  have  no  applica- 
tion except  in  cases  of  next  of  kin  of  the  half 
blood  and  the  whole  blood  In  equal  degree, 
when  it  operates  to  exclude,  in  the  particular 
case,  the  general  right  extended  to  the  half 
blood.  'Unless'  Is  equivalent  to  'except,'  and 
Is  here  used  to  Introduce  an  exception  to  the 
right  of  the  half  blood.  All  that  foUows  It  In 
the  section  is  dependent  on  It,  and  qualified 
by  It,  and  goes  to  define  the  exception  which 
It  declares.  In  the  particular  case  'all  per- 
sons' are  not  excluded,  but  'all  those' ;  the  rel- 
ative pronoun  relating  back,  and  clearly  sig- 
nifying all  those  of  the  half  blood."  See,  also, 
Rowley  v.  Stray,  32  Mich.  70;  Ryan  v.  An- 
drews, 21  Mich.  229;  Robertson  v.  Burrell,  40 
Ind.  328.  Speer  v.  MlUer,  37  N.  J.  Eq.  492, 
cited  by  respondents,  was  under  a  statute 
which  expressly  provides  that  ancestral  estates 
sliall  go  only  to  those  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came. 

(It  Is  said  Incidentally  in  the  brief  of  ap- 
pellants that,  perhaps,  the  administrator  of 
Mrs.  Valentine  should  not  share  in  that  part 
of  the  estate  which  came  from  the  decedent's 
mother;  but  we  do  not  understand  that  the 
record  presents  that  point.) 

The  parts  of  the  order  of  distribution  ap- 
pealed from  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  the  probate  court 
to  make  distribution  of  all  the  estate  of  said 
Hiram  Pearsons,  deceased,  now  ready  for  dis- 
tribution, >n  equal  shares  to  the  said  seven 
aunts  and  uncles  ot  said  deceased. 

We  concur:  HBNSHAW,  J.;  TEMPLE,  S. 

lU  Cftl.  4» 

BAILET  LOAN  CO.  t.  HALL  et  at    (L.  A. 
64.) 

(Supreme  Oonrt  of  Oallfomia.    Dec.  18, 188S.) 

JCDOMBKT  BT  DbPIULT. 

Where  three  persons  are  sued  as  part- 
ners, and  judgment  is  asked  "against  said  de- 
fendants," and  two  of  them  suffer  default,  and 
the  other  answers  denying  that  he  was  a  mem- 
ber of  the  firm,  judgment  may  be  ent^ied 
against  those  in  default,  though  it  is  rendered 
in  favor  of  the  other,  under  Code  Civ.  Proc.  § 
578,  providing  that  judgment  may  be  given  for 
or  against  one  or  more  of  several  defendants. 

Department  1.  Appeal  from  superior  court, 
XiOB  Angeles  county;  Luclen  Shaw,  Judge. 

Action  by  the  Bailey  Loan  Company  against 
Henry  G.  Hall  and  others  on  promissory 
notes.  Judgment  for  plaintiff,  and  Henry  G. 
Hall  and  another  appeal.  Affirmed. 

J.  8.  Otaapman,  fw  appellants.  Flnlaysou  & 
FbUaysra,  f  respondent. 

HARRISON,  J.  The  complaint  in  this  ac- 
tion sets  f(Hth  certain  promissory  notes,  pur- 


porting to  have  been  made  to  the  plaintiff  by 
"H  G.  HaU  &  Sons,"  and  the  plaintiff  brought 
the  action  against  three  defendants,  who  are 
alleged  by  it  to  have  constituted  a  partner- 
ship by  that  name,  and  to  have  executed  the 
notes  to  It  Two  of  the  defendants,  appellants 
herein,  suffered  default,  and  the  other  defend- 
ant answered  the  complaint,  denying  that  he 
was  a  member  of  the  firm  at  the  time  the 
notes  were  executed.  The  cause  was  tried 
by  the  court  without  a  jury,  and  a  judgment 
rendered  in  favor  of  tbe  plaintiff,  ai^  against 
the  appellants,  and  In  favor  of  the  defendant 
who  had  answered  the  complaint  The  de- 
fendants against  whom  judgment  was  render- 
ed have  appealed,  upon  the  groimd  that,  as  the 
action  was  brought  upon  a  partnership  obli- 
gation against  three  defendants,  the  court 
was  not  authorized  to  enter  a  judgment  by 
default  against  two  only.  The  record  is  pre- 
sented here  upon  the  judgment  roll  alone. 

Section  578,  Code  Civ.  Proc.,  provldea: 
"Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants."  In  Lewis 
V.  Clarkln,  18  Cal.  399,  it  was  held  that  by 
this  section  the  rule  at  common  law,  that  In 
an  action  upon  a  joint  contract  the  plaintiff 
must  recover  against  all  or  none,  was  abro- 
gated, and  that  In  such  action  the  plaintiff 
was  entitled  to  a  Judgment  against  those 
defendants  merely  who  were  shown  to  be  lia- 
ble upon  the  obligation.  See,  also,  Pe<^Ie  t. 
Frisbie,  18  Cal.  402;  Shain  v.  Forbes,  82  CaL 
583,  23  Pac.  198;  Harrington  T.  Higham,  15 
Barb.  524;  Mcintosh  t.  Ensign,  28  N.  Y.  109. 
The  terms  of  this  section  do  not  limit  the  mle 
to  actions  in  which  the  defendants  have  ap- 
peared and  answered,  but  Include  as  well 
those  in  which  some  of  the  defendants  bare 
made  default,  the  only  llmitatf<Hi  in  such  case 
being  that  found  in  section  580,  that  the  relief 
shall  not  exceed  tbat  which  the  plaintiff  shall 
have  demanded  in  his  complaint.  In  Randall 
v.  Hunter,  69  Cal.  80,  10  Pac.  130,  an  action 
was  brought  against  the  defendants  as  part- 
ners upon  a  promissory  note,  signed  "Gill  & 
Hunter."  GUI  suffered  deftult,  and  Hunter 
defended  upon  the  ground  that  the  note  was 
an  Individual  obligation  of  Gill.  Upon  the 
trial  this  defense  was  not  sustained,  and  judg- 
ment was  entered  against  both.  Hunter  ap- 
pealed, and  a  motion  by  the  plaintiff  to  dis- 
miss the  appeal  for  failure  of  Hunter  to  serve 
his  codefendant  was  denied  upon  the  ground 
that  Gill  would  not  be  affected  by  a  reversal 
of  the  judgment;  and  to  the  argument  that 
another  trial  might  result  in  a  several  judg- 
ment against  Gill,  whereas  he  was  then  In- 
terested In  preserving  the  Joint  Judgment  and 
preventing  a  several  judgment,  the  court  said: 
"His  default  admits  that  he  is  bound  severally 
as  well  as  Jointly.  If  on  the  trial  which  has 
taken  place  the  verdict  had  passed  In  Himter's 
favor,  a  judgment  by  default  might  hare 
been  entered  against  Gill  severally." 

The  appellants  herein  made  default  to  the 
plaintUTa  complaint,  and  thereby  admitted  the 
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truth  of  Its  allegations,  and  consented  to  a 
Judgment  giving  to  the  plaintiff  all  the  relief 
It  had  prayed  for.  They  admitted  that  they 
were  members  of  the  partnership  of  "H.  G. 
Hall  &  Sons,"  and  that  the  notes  set  out  In 
the  complaint  had  been  executed  to  the  plain- 
titr  by  that  partnership.  These  facts,  whether 
admitted  by  their  default  or  established  by 
evidence  at  the  trial,  entitled  the  plaintiff  to 
a  judgment  against  them.  It  is  Immaterial 
to  them  that  their  codefendant  was  able  to 
show  at  the  trial  that  he  was  not  a  member 
of  the  partnership,  and  thus  to  defeat  the 
plaintiff's  right  of  recovery.  It  was  not  nec- 
essary that  the  Judgment  should  run  against 
the  appellants  as  copartners.  The  notes  up- 
on which  the  action  Is  brought  are  several  as 
well  as  Joint,  and  the  prayer  of  the  complaint 
Is  for  a  Judgment  "against  said  defendants" 
for  the  amount  of  said  notes.  The  court  was 
thns  authorized  to  enter  a  several  judgment 
against  the  appellants,  and  the  Judgment 
entered  Is  in  accordance  with  the  prayer  of 
the  complaint.   The  Judgment  is  affirmed. 

We  concur;  GAROUTTE,J.;  VANFMJET, 

J. 

110  Cftl.  447 

PEJOPLE  ex  rel.  MENZIKS  v.  GUNST. 
(S.  r.B«.)  l 

(Supreme  Court  of  California.  Dec  IG,  1895.) 

Removal  of  Police  Com  mission  ekb—Actdokitt 

op  goveknos. 
Act  April  1,  1878,  provides  that  certain 
district  JudRus  Bhall  api>oint  polioe  commission- 
ers of  the  city  and  county  of  Sun  Francisco,  but 
fixes  no  term  of  offioe,  imd  gives  the  jutlges  no 
nnthority.  after  mnkin;;  the  appointments,  ex- 
cept to  fill  vaoandes.  By  Const.  lS7y  the  judges 
of  the  district  courts  were  superseded,  but  the 
powers  given  thorn  reganling  the  commlRBioiicra 
were  not  vested  in  any  person.  Held,  that  the 
governor  has  no  nower  to  remove  a  commis- 
sioner  and  appoint  another  person  in  his  place. 
P(H)ple  V.  Uummoud,  G  Pac.  741,  6(1  Cal.  005, 
followed. 

In  bank.  Appeal  from  si^rlor  court,  city 
aud  county  of  Son  Francisco;  A.  A.  Sander- 

son.  Judge. 

Quo  warranto  on  the  relation  of  Menzles 
agaluBt  M.  A.  Guust  to  test  relator's  title  to 
the  olllcc  of  police  commissioner  of  the  clt? 
and  county  of  San  Francisco.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Clement,  Cannon,  Kline  &  Stradley,  for  ap- 
pellant. Rothchild  &  Ach,  E.  W.  McKIn- 
Btry,  and  B.  R.  Garber,  (or  respondent, 

HENStHAW,  J.  This  Is  an  action  In  quo 
warranto  to  test  relator's  title  to  the  office  of 
police  commissioner  of  tho  dty  and  county-  of 
San  Francisco  against  the  claims  of  defend- 
ant thereto.  Judgment  passed  for  defendant, 
and  plaintiff  appeals. 

The  facts  about  which  there  Is  no  contro- 
versy are  that  R.  P.  Hammond  was  a  mem- 
ber of  the  orlginfll  board  of  police  commis- 
sioners of  the  dty  and  county  of  San  Francls- 

1  Rehearing  denied. 


CO,  appointed  under  the  provisions  of  the  act 
of  the  leglslatiure  approved  April  1,  1878,  and 
commonly  known  as  the  "McCoppIn  Act."  ^ 
Hammond  continued  In  office  until  his  death, 
which  occurred  In  the  year  1891.  At  and  aft- 
er the  time  of  his  death  H.  H.  Markham  was 
the  governor  of  the  state,  and  he  appointed 
D.  M.  Bums  to  flU  the  vacancy  thus  arising. 
Burns  qualified,  became  and  acted  as  a  mem- 
ber of  the  board  until  January  5,  1895-  Upon 
that  day  a  vacaju^  occurred  In  the  office  by 
the  resignation  of  said  Burns.  The  governor, 
H.  H.  Markham,  upon  said  last-named  day  ap- 
pointed defendant,  Gnust,  to  fill  this  vacant 
office.  Upon  the  7tb  day  of  January  Gunst 
quallfled,  and  entered  upon  the  discharge  of 
his  duties.  Thereafter,  on  said  day,  the  said 
Markham  was  succeeded  as  governor  ct  the 
state  by  James  H.  Budd.  Upon  January  13, 
1895,  Got.  Budd  gave  notice  In  writing  to  the 
said  police  commission,  and  to  the  Individual 
members  thereof,  Including  the  defendant 
herein,  that  he  had  removed  said  defendant 
from  office,  and  he  likewise  caused  formal 
declaration  of  removal  to  be  filed  in  the  office 
of  secretary  of  state.  Upon  January  21, 1895, ' 
Gov.  Budd  appointed  relator  herein  police 
commissioner  of  the  dty  and  county  of  Saa 
Francisco,  "vice  M.  A.  Gunst,  removed." 
Menzles  duly  qualified,  and,  upon  Gunst's  re- 
fusal to  surrender  the  office,  this  proceeding 
was  instituted. 

There  Is  no  ^tlnctlon  In  principle  between 
the  contention  of  appellant  In  tlds  case  and 
that  made  In  People  v.  Hammond,  66  Cal.  655, 
6  Pac.  741,  and  there  Is  likewise  no  important' 
distinction  in  fact.  The  main  difference  is 
that  In  the  Xfommond  Case  Hlnton  was  ap- 
pointed to  aueeeed  Hammond,  while  here 
Menzles  was  appointed  after  the  declared  re- 
moral  of  GuDSt.  But,  as  "the  mere  appoint- 
ment of  a  snccessor  would  per  se  be  a  re- 
moval of  the  prior  Incumbent"  (Ex  parte 
Heonan,  tS  Pet.  261;  Blake  v.  U.  S.,  103  U.  a 
237),  the  distinction  becomes  Immaterial.  But, 
while  the  present  case  cannot  be  distinguish- 
ed in  principle  from  that  of  Hammond,  It  is 
earnestly  Insisted  that  the  court  erred  In  that 
dedslcm,  and  in  others  In  which  the  Inter- 
pretation of  the  Hammond  Case  Is  adopted 
and  followed.  The  claim  made  Is  that  the 
governor  has  the  power  to  remove  and  a[K 
point  the  police  commissioners  at  pleasure, 
and  tt  Is  Insisted  that  this  claim  finds  support 
in  sections  4  and  16  of  article  20  of  the  con- 
stltutlon,  together  with  section  675  of  the 
Political  Code.  By  the  Ifiimmond  Case  it  was 
decided  that  no  term  of  office  of  police  com- 
missioner was  fixed  1^  the  McCoppin  act; 
that  no  anthority  was  given  to  the  appointing 
power  after  making  the  original  appointments, 
except  to  fill  vacancies;  and  that  the  governor 


1  Act  April  1,  1878,  provides  that  certain 
distriet  judRos  shall  appomt  police  commission- 
ers of  the  city  and  county  of  San  Francisco, 
but  fixes  uo  term  of  office,  and  gives  the  judges 
DO  authority,  after  making  the  appointiaetitji» 
excent  to  fill  vacandes. 
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could  not  appoint  In  the  absence  of  a  vacancy, 
or  create  and  fill  a  vacancy  by  appointing 
some  one  to  succeed  an  Incumbent.  It  can- 
not be  assumed  that  the  constitutional  and 
code  provisions  upon  which  appellant  relies 
were  overlooked  by  the  court  in  deciding  that 
and  kindred  cases.  An  examination  of  their 
records  discloses  not  only  that  they  were 
cited  tn  the  briefs  of  counsel  and  in  the  peti- 
tion for  rehearing,  but  that  the  claim  of  the 
power  of  the  governor  to  appoint  at  pleasure 
was  strongly  pressed  upon  the  attention  of 
the  court 

But,  as  has  been  Intimated,  People  v.  Ham- 
mond is  not  a  solitary  case  among  the  deci- 
sions of  this  court  It  has  formed  the  basis  of 
other  Judicial  determinations,  and  its  princi- 
ples, both  In  department  and  bank,  have  been 
repeatedly  affirmed.  In  People  v.  Pond,  89 
Cal.  140,  26  Pac.  648,  sections  4  and  16  of 
article  20  of  the  constitution  were  cited  to  the 
court  In  bank,  and  It  Is  said:  "The  ques- 
tions argued  by  counsel  for  petitioners  are 
not  new.  They  may  not  have  been  presented 
bo  forcibly  or  with  as  great  perspicuity  be- 
fore, but  ttiey  have  been  determined  adversely 
to  the  contentions  of  the  petitioners  after  care- 
ful consideration  of  the  coDstltutlonal  and  stat- 
utory provisions  germane  to  the  subject,  and 
we  feel  constrained  to  adhere  to  the  construc- 
tion heretofore  adopted.  The  contention  of 
petitioners  who  claim  to  have  been  elected  as 
members  of  the  first  board  of  supervisors  baa 
been  settled  adversely  to  them  by  the  deci- 
sions in  Desmond  v.  Dunn,  55  Cal.  248,  249, 
and  People  v.  Board  of  Election  Commission- 
ers (Cal.)  3  Pac.  412;  and  the  claim  of  the 
others  by  the  decisions  la  Staude  v.  Board, 
61  Cal.  313;  Heinlen  v.  Sullivan,  64  Cal.  378, 
1  Pac.  168;  and  People  v.  Hammond,  66  Cal. 
655,  6  Pac.  741.  The  effect  which  a  decision 
tvermling  those  cases  would  have  upon  mu- 
nicipal proceedings  for  over  10  years  past  Is 
so  apparent  that  It  is  unnecessary  tar  us  to 
point  out  the  reason  why  we  should  adhere 
to  the  decisions  referred  to,— at  least  so  far  as 
the  board  of  supervisors  Is  concerned,— even 
though  we  should  believe  that  th^  were  based 
upon  an  eironeous  construction  of  the  provl- 
Blons  involved.  And,  although  the  rule  ap- 
plies with  less  force  to  the  case  of  the  police 
commissioners,  no  good  reason  has  been 
shown  why  the  decisions  heretofore  rendered 
should  be  departed  from.  If  the  principle  is 
wrong,  or  the  system  works  unsatisfactorily, 
the  remedy  remains  with  the  peoide."  In 
People  T.  Edwards,  ^  CaL  153,  28  Pac.  831, 
the  power  of  the  governor  to  appoint  a  fire 
commissioner  was  under  consideration.  The 
drcumstancea  were  substantially  the  same  as 
In  the  Hammond  Case,  the  present  constitu- 
tion, there,  aa  In  the  Hammond  Case,  having 
abolished  the  original  appointing  power.  The 
court  said:  "Questions  Involving  the  same 
principles  as  those  under  discussion  were  de- 
cided In  People  v.  Hammond,  66  Cal.  654,  6 
Pac.  741.  Under  the  act  of  AprU  1,  1878,  the 
reap<Hident  In  that  case  and  two  others  were 


appointed  by  certain  district  court  Judges, 
named  in  the  act,  police  commissioners  tor 
the  city  and  county  of  San  Francisco.  By  the 
constitution  of  1879  the  Judges  of  the  court 
named  were  superseded,  but  the  powers  given 
to  them  by  the  act  referred  to  were  not  vested 
in  any  other  person  or  tribunal.  It  was  claim- 
ed by  the  relator  in  that  case,  as  It  Is  by  the 
relator  here,  that  under  section  8,  art.  5,  and 
section  16,  art  20,  of  the  constitution,  the 
office  became  vacant  at  the  expiration  of  four 
years  from  the  date  of  the  defendant's  ap- 
pointment, and  that  the  govenu^  had  the 
power  to  fill  such  vacancy.  Tbeae  conten- 
tions did  not  receive  the  sanction  of  the  court. 
It  was  held  that  there  was  no  vacancy  which 
the  governor  was  authorized  to  flU.  Unless 
that  case  Is  to  be  overthrown,  it  is  an  author!- 
tative  adjudication  against  the  claim  of  the 
relator  herein,  and  entitles  the  defendant  to 
hold  the  office  until  his  successor  has  been 
appointed  or  elected,  and  has  qualified,  or  un- 
til the  office  has  been  abolished  by  the  power 
which  created  It  It  would  be  sufficient  to 
rest  the  decision  her^  upon  a  reference  to 
that  and  other  cases  involving  similar  ques- 
tions. •  *  •  It  Is  clahned  that  section  10 
of  article  20  of  the  constitution  makes  It  un- 
lawful to  occupy  an  office  created  by  the  legis- 
lature for  a  longer  period  than  four  years. 
The  section  provides  'when  the  term  of  any 
officer  or  commissioner  is  not  provided  f(w  In 
this  constitution,  the  term  of  such  officer  or 
commissioner  may  be  declared  by  law;  •  •  • 
but  in  no  case  shall  such  term  exceed  four 
years.*  This  question  also  was  passed  jxptai 
In  People  v.  Hammond,  66  Gal.  6&4.  6  Pac 
741,  and  requires  no  further  notice."  In  Peo- 
ple T.  Newman.  96  Cal.  605,  31  Pac.  664,  the 
Hammond  Case  being  again  cited  and  <Ub- 
cussed,  it  Is  said:  ''This  contention  was  fully 
presented  by  eminent  counsel  In  People  t. 
Hammond,  66  CaL  664,  6  Pac.  741,  and  a  pe* 
tition  for  rehearing  was  filed  and  denied. 
After  such  consideration  and  determination 
by  the  court  we  think  the  point  shonld  be 
treated  as  finally  settled." 

It  Is  thus  apparent  that  the  principle  of  the 
Hammond  Case  has  not  only  been  reaffirmed, 
but  has  formed  the  basis  of  Judicial  detennina- 
tions  Involving  the  existence  and  mode  fME 
filling  other  offices.  As  was  said  in  Pec^e 
T.  Pond,  supra:  "The  effect  which  a  ded- 
Blon  OTamllng  these  cases  would  have  upon 
municipal  proceedings  for  over  ten  years  past 
is  so  apparent  that  It  Is  unnecessary  totnata 
point  out  the  reasons  why  we  should  adhere 
to  the  decision  referred  ta"  And,  to  quote 
People  V.  Freest  83  CaL  453,  23  Pac.  37S: 
"We  see  no  good  reason  why  the  rule  ct 
stare  decisis  should  not  govern  this  case;  and 
looking  ahead,  we  see  good  reason  why  It 
should.  It  Is  not  a  matter  of  much  impor- 
tance who  should  temporarily  have  the  office 
struggled  for  here.  But  it  is  a  matter  of  con- 
siderable Importance,  in  order  to  av'tld  uncer- 
tainty and  disorder  In  the  future,  that  those 
exercising  power  In  the  ^mlses  may  have  a 
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settled  role  to  go  hy.**  The  Jadgmflot  aroeal- 
ed  from  is  tffirmed. 

We  ooncar:  BEIATTT,  0.  3.;  TBMPLB,  J.; 
TAN  FLSBT,  J.;  HABBISON,  J.;  McFAJa- 
LAND.  J.;  OABOUTTE,  J. 


110  Cal.  441 

RICHARDSON  t.  OITT  OF  BURBKA. 
(S.  F.  76.) 

(Supreme  Court  of  California.   Dec.  16,  t8&5.) 

FOHHBR  I>eclSION  — laSDEa  INVOLTBD  — OB8TK0O- 

•noti  or  Watbe  CouasB— Ixjvkotioh— Eqditt— 
ZaaTRDOTioxB— Waiter  or  Findjhbi. 

1.  Where  a  landowner  recovered  dama{^ 
from  a  city  in  an  action  wherein  the  complaint 
alleged  that  defendant  created  a  nuisance  by 
obstructing  a  natural  water  course  which  ran 
across  plaintiff's  lot,  on  which  there  was  a 
building,  and  the  answer  denied  the  existence 
of  the  water  course,  the  creating  of  a  nuisance, 
and  that  plaintiff  was  damaged,  and  thereafter 
plaintiff  again  sued  for  damages  to  the  same 
property  £rom  a  continuance  of  the  same  oi^- 
struction,  which  caused  the  building  on  plain- 
tiff's lot  to  settle  and  the  walls  to  crack,  and 
rendered  it  untenantable,  defendant  was  not  pre- 
cluded by  the  judgment  in  the  former  suit  from 
showing  that  the  injuries  complained  of  in  the 
latter  were  due  to  defects  in  the  construction 
of  plaintiff's  building,  or  to  its  situation  on 
marshy  ground,  and  not  to  the  obstruction  of  the 
water  course. 

2.  In  an  action  by  a  lot  owner  to  restrain  a 
city  from  maintaining  street  improvements 
which  obstructed  a  ntream,  and  set  water  back 
on  bis  land,  where  it  appeared  tliat  plaintiff  re- 
fused defendant's  offer  to  flow  the  water  from 
his  premises  by  connecting  with  a  sewer.  In- 
junction was  properly  denied. 

H.  A  judgment  in  equity  will  not  be  reversed 
because  of  erroneous  instructions  to  the  jury. 

4.  In  an  equitable  action,  a  motion  by  plain- 
tiff to  disregard  the  verdict  and  render  find- 
ings and  decision  for  him  la  not  a  request  for 
express  findings,  and  hence  does  not  snow  that 
express  findings  were  not  waived. 

5.  A  judgment  in  equity  will  not  be  re- 
versed because  the  court  failed  to  make  express 
flndingB,  where  it  does  not  affirmatively  appear 
that  such  findings  were  not  waived. 

Departmmt  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  Charles  Richardson  against  the 
city  of  Eureka  for  damages  resulting  from  the 
maintenance  of  a  nuisance,  and  for  an  Injunc- 
tion. Judgment  for  defffldant,  and  plaintiff 
appeala  Ai&rmed. 

J.  W.  Turner,  for  appellant  J.  N.  Glllett 
and  A.  J.  Monroe,  for  respondent 

PER  CURIAM.  This  action,  begun  Janu- 
ary 6, 1894,  Is  a  seqoel  of  the  case  between 
the  aame  parties  reported  in  96  Cal.  443.  31 
Fae.  458,  In  that  case  Rlcnardson  obtained 
a  Jndgment  which  was  affirmed  In  this 
court,  for  damage  accruing  to  bim  by  rea- 
son of  a  nuisance  consisting  in  the  obstmc- 
tlon  of  a  natural  water  course  on  his  land, 
and  caused  by  certain  street  Improvements 
made  under  the  direction  of  defendant  In 
this  action  plaintiff  seeks  to  recover  for  dam- 
age caused  by  the  alleged  continued  main- 
tenance of  the  same  nuisance,  and  an  Injunc- 


tion to  restrain  the  fnrttier  contlnuaoce 
thereof.  We  are  Infonned  by  the  present 
record  that  in  the  said  former  action  It  waa 
alleged  by  plaintiff,  among  othw  things,  that 
he  was  the  owner  of  a  lot  of  land  sltoated 
at  the  comer  of  Fourth  and  B  streets,  In  the 
city  of  Bureka,  and  of  certain  buUdlngs 
thereon;  that  a  natural  waterway  ran  across 
said  lot^  by  which  a  great  quantity  of  sur- 
face water  waa  collected,  ami  that  such  wa- 
ter escaped  through  a  culvert  crossing  said 
Fourth  street  in  front  of  plaintiff's  property; 
that  in  grading  said  streets  adjacent  to 
plaintlfTs  lot  the  defendant  moved  said  cul- 
vert, and  negligently  failed  to  r^lace  the 
same  with  any  means  for  the  escape  of  mutb 
water.  The  record  here  discloses  funner 
that  the  answer  in  that  case  denied  the  ex- 
istence of  said  natural  waterway,  "denied 
tlie  creating  of  any  nuisance,  and  denied  any 
damage  resulting  tlurefrom,"  and  tliat  Judg- 
mant  on  the  verdict  of  a  jury  was  entered 
for  plaintiff  therein,  August  2S,  1890,  for 
f 1,000  damages.  Nothing  more  appears  of 
the  material  issues  made  and  determined 
there.  The  comirilaint  in  the  present  action- 
repeated  substantially  the  allegations  above 
mentioned  of  tbe  former  complaint;  stated 
also  that  as  a  consequence  of  said  nuisance 
the  water  was,  tor  two  years  next  before  the 
commencement  of  this  suit,  confined  upon 
plalndfTs  land,  and  under  the  bnlldlnga 
thereon,  rendering  the  same  uninhabitable, 
and  causing  various  injuries  thereto,  such 
as  the  settling  of  the  foundations,  the  crack- 
ing of  the  walls,  etc.,  as  well  as  preventing 
any  income  to  plaintiff  from  the  rents  there- 
of; that  the  nuisance  was  continuing, 
threatening  irreparable  Injury,  eto.  Issue 
was  Joined  upon  these  averm«ita.  Tbe  case 
was  tried  by  a  Jury,  and  the  judgment  roll 
in  the  first  action  waa  placed  in  evidence  by 
plaintiff,  together  with  the  testimony  of  sev- 
eral witnesses  concerning  the  alleged  inju- 
ries. Such  testimony  related  almost  entire- 
ly to  a  large  building  on  the  lowest  part  of 
plaintiff's  lot,  at  tbe  comer  of  said  streets, 
and  there  was  no  dispute  that  water  stood 
under  such  building  to  the  depth  of  16  inch- 
es and  more.  On  tbe  part  of  defendant 
there  was  evidence  tending  to  prove  that  the 
building  was  constmcted  on  marshy  and 
boggy  land,  and  would  have  settled  of  Its 
ovra  weight;  that  by  reason  of  embank- 
ments and  drains  made  in  said  natural  wa- 
ter course,  no  water  has  descended  therebi 
to  plalntltTs  property  since  the  time  of  the 
trial  of  the  first  action,  August  28,  1800,  ex- 
cept such  as  collected  from  the  half  block 
Including  his  lot;  that  tbe  foundation  of  bis 
building  is  so  constmcted  as  to  form  a  wa- 
ter-tight bulkhead,  rendering  the  escape  of 
water  therefrom  impossible  without  cutting 
au  orifice  through  such  foundation;  that  in 
December,  1892,  the  city  constmcted  a  sewer 
in  said  Fourth  street  for  the  purpose  of 
dralnitag  plafntltrs  lot,  and  that,  upon  Ih- 
qulry  being  made  to  him  as  to  where  con- 
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neetlon  should  be  made  with  his  premises, 
he  said  "he  wouldn't  recognize  that  sewer  at 
all,  and  didn't  want  to  connect";  that  about 
a  year  later  the  city  attempted  to  con- 
nect such  sewer  with  the  pond  under  plain- 
tiff's building  by  making  an  aperture 
through  the  foundation,  when  he  forbade  the 
work,  and  said  he  would  not  have  the  foun- 
dation cut  Into,  and  that  such  sewer,  If  so 
connected,  would  drain  his  lot  dry.  Plain- 
tiff's alleged  reason  for  refusing  a  connec- 
tion with  the  new  sewer  was  that  the  same 
was  not  as  low  as  the  former  culvert.  There 
was  no  evidence  that  any  substantial  Injury 
to  his  property  could  result  from  such  con- 
nection. No  special  Issues  were  submitted 
to  the  jury,  and  a  general  verdict  was  re- 
turned for  the  defendant.  Plaintiff  then 
moved  the  court  to  "make  and  render  Its 
flndlnss  and  decision  in  favor  of  the  plain- 
tiff; the  verdict  of  the  Jury  being  contrary 
to  the  evidence,  and  contrary  to  the  instruc- 
tions of  the  court."  The  motion  was  denied, 
and  judgment  was  entered  that  plaintiff  take 
nothing. 

1.  The  former  judgment  establishes  that 
a  natural  water  course  existed  on  plaintiff's 
premises,  and  that  defendant  obstructed  the 
same  to  the  nuisance  of  plaintiff;  but,  so  far 
as  can  be  discerned  from  the  record  here,  it 
was  not  then  determined  that  any  Injury 
was  or  would  be  caused  thereby  to  plain- 
tiff's buildings,  or  the  rental  value  of  his 
promises,  and  it  is  only  by  Inference  that 
we  can  conclude  from  that  judgment  that 
the  water  was  dammed  on  his  land  at  all. 
For  anything  appearing,  the  injury  there 
may  have  arisen  from  giving  the  flowing 
water  a  new  direction, — cutting  away  plain- 
tiff's land,  or  carrying  off  his  buildings.  Ap- 
plication of  the  doctrine  of  res  Judkata  can- 
not be  made  by  inference  or  surmise  upon 
the  f^ffect  of  a  Judgment.  Code  Civ,  Proc.  9 
1911;  LUlIs  V.  Ditch  Co.,  95  Cal.  ST^t,  30 
Pac.  1108.  Suppose  plaintiff  had  sued  the 
city  for  damage  arising  from  the  destruction 
of  his  building;  it  would  be  preposterous 
to  say  that  the  defendant  could  not  prove 
that  it  was  destroyed  by  lire,  if  such  was  the 
fact,  merely  because  he  had  established  in  a 
former  action  the  ci-eation  by  the  city  of  a 
nuisauce  which,  might  have  destroyed  the 
building  by  the  agency  of  water.  So  wo 
think  it  was  open  to  defendant  to  show  that 
the  Injuries  complained  of  in  this  case  were 
the  result  of  defects  in  the  construction  of 
the  building,  or  of  its  situation,  uninfluenced 
by  the  nuisance  created  by  defendant,  and 
the  decision  founded  on  evidence  tending  to 
prove  those  facts  cannot  be  disturbed  as  be- 
ing In  conflict  with  the  prior  adjudication. 

2.  It  is  claimed,  however,  that  the  nuisance 
found  by  the  verdict  of  Augun  28,  ItiDO,  be- 
ing shown  yet  to  exisf,  tne  plaintiff  was  en- 
titled to  an  Injunction  against  its  continu- 
ance. But  admitting  that  the  water  course 
was  still  obstructed,  by  reason  of  defend- 
ant's acts  and  omissions,  yet  the  evidence 


tended  strongly  to  show  that  the  city  had 
endeavored  in  a  proper  manner  to  redress 
the  injury,  and  that  its  efforts  were  thwart- 
ed by  the  conduct  of  plaintiff.  Injunctions 
issue  to  prevent  wrongs  otherwise  Irreme- 
diable. Here  the  remedy  seems  to  have  been 
plain,  speedy,  adequate,  and  proffered  to 
plaintiff,  and  no  sufficient  reason  appears 
why  he  did  not  accept  IL  Under  such  cir- 
cumstances an  injunction  is  rightly  refused- 

3.  The  case  was  In  equity.  Sullivan  t. 
Eoyer,  72  Cal.  248,  13  Pac  655.  The  ver- 
dict of  the  Jury  was  merely  advisory  to  the 
court,  and  If  the  Instmctlons  given  to  the 
jury  were  erroneous  in  any  particular,  as  ap- 
pellant Insists  they  were,  such  error  Is  not 
ground  for  reversing  the  Judgment.  The 
correctness  of  the  decision  of  the  court,  and 
not  the  propositions  of  law  it  laid  down  for 
the  guidance  of  the  Jury,  is  the  question  for 
determination  in  such  Instances.  Schneider 
V.  Brown,  86  CaL  205,  24  Pac.  715;  SulUvan 
V.  Royer,  supra;  Sweetser  v.  Dobbins,  65 
Cal.  529,  4  Pac.  540.  Compare  Lamb  T. 
Harbaugh,  105  Cal.  692,  39  Pac.  58. 

4.  Express  findings  by  the  court,  however, 
were  necessary,  unless  they  were  waived. 
Brandt  v.  Wheaton,  52  Cal.  430;  McLaugh- 
lin V.  Del  Re,  64  Cal.  472,  2  Pac.  244.  But 
absence  of  such  findings  In  the  record  Is  not 
a  fatal  defect,  unless  it  afllrmatlvely  ap- 
pears that  they  were  not  waived.  Campbell 
v.  Coburn,  77  Cal.  36, 18  Pac.  860.  We  think 
there  is  no  such  aflinuatlve  showing  here. 
Tlie  plaintiff  moved  the  court  to  disregard 
the  verdict,  and  render  Its  findings  and  de- 
cision In  favor  of  the  plaintiff.  This  was 
not  a  request  for  findings  generally,  but  for 
findings  of  specified  Import,  viz.  in  favor  of 
plaintiff,  and  was  not  such  a  motion  as  coun- 
sel was  authorized  to  make.  Edgar  v.  Ste- 
venson, 70  Cal.  280,  11  Pac.  704,  and  cases 
cited.  Non  constat  that  there  was  not  a 
waiver  of  findings  differing  from  those  asked 
for.   The  Judgment  and  order  are  affirmed. 

no  Cal.  461 

MEHERIN  V.  SAT7NDBRS,  Constable,  et  a1. 

(L.  A.  9.) 

(Supreme  Court  of  California.   Dec.  17,  1895.> 

Constable  —  Liability  for  Proceeds  op  Prop- 
erty Sold. 
Where  a  constable  sells  property  under 
execution,  issues  his  certifioite  of  purcliase.  and 
fails  to  colloct  a  portion  of  the  prlue,  he  and  his 
snri»ti('s  nre  linble  for  tlie  entire  amount  for 
which  the  property  was  sold. 

Department  1.  Appeal  from  superior  court, 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Action  by  Mark  Meherin,  assignee  In  Insol- 
vency of  the  California  Steamship  Company, 
against  J.  N.  Saunders,  constable,  and  W.  H. 
Schuyler  and  F.  G.  Flsk,  sureties  on  bis  offi- 
cial bond.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  ai^eaL  Affirmed. 

W.  I.  Nichols,  for  appellants.  Grant  Jack* 
son  and  Mich.  Mullany,  for  respondent. 
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GABOUITE,  J.  This  Is  an  actiKm  by  the 
ajnignee  of  the  CalUontia  Steamahlp  Com- 
pany, an  Insolvent  corporation,  against  de- 
fendant Saunders,  as  constable  of  Judicial 
township  No.  5,  of  Santa  Barbara  county, 
and  the  snretles  upon  bis  official  bond.  De- 
fendants appealed  from  a-  Judgment  rendered 
against  them,  and  also  from  an  order  denying 
their  motion  for  a  new  trial.  Saunders,  as 
constable,  held  c^tnln  execatlons  running 
against  the  California  Steamship  Comiuny, 
prior  to  insc^vency  proceedings.  One  of  these 
executions  he  lerled  upon  Its  real  estate,  and 
proceeded  to  sdl  the  same.  At  the  sale  one 
Ambrose  bid  flO,000  for  the  property,  and  It 
was  knocked  down  to  him  as  the  hlgbest  bid- 
der.  Diereupon,  In  payment  of  the  purchase 
price,  he  gave  the  constable  f 805  In  money 
and  his  personal  check  for  the  balance, 
amounting  to  99,145,  Ambrose  was  well 
known  to  the  officer,  and  of  sound  financial 
standing.  The  constable  Issued  to  him  a  cer^ 
tlfleate  of  sale  In  proper  form,  and  satisfied 
tbe  executions.  Including  accruing  costs,  with 
the  money  received.  At  this  stage  of  the 
proceedings  Ambrose  stopped  payment  upon 
the  check,  and  the  mtmey  therefor  has  never 
come  Into  the  hands  of  the  constable.  This 
action  Is  brought  to  recover  from  the  con- 
stable the  amount  of  the  check,  as  money 
in  his  hands  received  at  the  sale. 

There  are  a  great  many  matters  set  out  In 
the  answer  which  are  purely  surplusage,  and 
no  defense  to  the  allegatlcais  of  tbe  com- 
I^lnt.  The  only  stat«nent  found  therein 
which  would  seem  to  possess  the  semblance 
oC  a  defense  to  the  action  Is  the  allegation 
that  the  defendant  constable  executed  the 
certificate  of  purchase  set  out  In  the  com- 
plaint "without  condderation,  and  through 
misapprehension,  mistake,  surprise,  and  ex- 
cusable neglect";  but  we  find  nothing  .In  the 
evid^ce  to  support  this  allegation,  conced- 
ing such  an  issue  to  be  a  material  one.  Un- 
der tbe  evidence,  we  are  bound  to  hold  that 
the  entire  f 10,000  was  received  by  Saunders, 
the  constablb  It  Is  settled  law  that  a  sher^ 
Iff  cannot  Impeach  his  return  as  to  the 
amount  of  morey  received  by  him  at  execu- 
tion sale,  and,  certainly,  this  could  not  be 
dme  as  to  the  Judgment  debtor.  Harvey  t. 
Foster,  64  Cal.  206,  SO  Pac.  848.  But,  con- 
ceding that  the  certificate  of  pnrchaae  here 
Issued  Is  not  the  equivalent  of  the  sherlfTs 
return,  and  that  there  is  no  paper  in  this  rec- 
ord such  equivalent,  still  the  evidence  as  to 
tbe  charactw  of  the  transaction  is  Indisput- 
able, and  by  the  constable's  own  words  his 
liability  Is  fixed.  He  says:  "I  did  collect  in 
4»in  from  Ambrose  9855.  Hie  reason  I  did 
not  ccdlect  the  balance  of  that  $10,000  from 
him  was  because  Mr.  Ambrose  didn't  have 
the  money  with  him,  and  I  supposed  the 
check  was  good.  Knowing  he  was  good,  I 
took  it  in  lieu  of  that  much  money,  and  gave 
him  the  certificate  of  sale  tor  that  910.000, 
and  acknowledged  receipt  of  the  $10,000  in 
that  certlflcate  of  sale.  I  never  tried  to  col- 


lect that  money  from  Donahoe,  Kelly  &  Go. 
I  have  not,  up  to  this  time,  demanded  of 
Ambrose  to  pay  that  check  In  money.  I  gave 
him  the  certlflcate  of  sale  because  I  sup- 
posed that  I  had  received  the  money,  count- 
ing the  check.  I  suppose— well,  I  knew  he 
^as  good  for  it,  and  I  put  It  in  as  that  much 
mSaey,  supposing  it  would  be  paid."  Tbia 
principle  of  law,  as  to  Ihe  conclusiveness  of 
the  sherllTs  return  as  against  bim,  equally 
appUoB  where  he  attempts  to  show  that  he 
received  notes  or  other  property  In  lieu  of 
mon^  in  satlsftctlon  of  the  Judgment  or 
execution.  Marper  v.  Fox,  7  Watts  &  S.  142; 
Fitch's  Appeal,  10  Fa.  St.  461.  Reduced  tQ 
its  simplest  form,  the  case  is  this:  The  con- 
stable sold  the  property  for  a  certain  sum. 
Issued  his  certificate  of  purchase,  and  failed 
to  collect  a  portion  of  the  purchase  price. 
Upon  such  a  state  of  fticts,  he  is  clearly  lia- 
ble for  the  entire  amount.  He  cannot  be  al> 
lowed  to  say,  "I  never  collected  tbe  money 
from  the  purchaser,  or  I  took  his  check  for 
the  purchase  price,  thinking  It  was  as  good 
as  the  money,  or  he  beguiled  me  into  giving 
a  certificate  of  purchase,  and  tbea  refused  to 
pay  the  amount  he  owed  me  upon  tiie  pur- 
chase, and,  consequently,  I  am  not  liable." 
While  the  purchaser,  Ambrose,  was  upon  the 
witness  stand,  in  answer  to  a  question  of 
counsel  as  to  why  he  did  not  pay  the  ba^ 
ance  of  the  purchase  price  of  the  property, 
he  said,  in  effect,  that,  as  between  him  and 
the  California  Steamship  Company,  it  was 
never  Intended  to  be  paid;  that  he  was  act- 
ing for  the  corporation  in  making  the  bid, 
and  only  intended  to  advance  sufficient  mon- 
ey to  pay  off  tbe  executions  held  by  the  can- 
stable.  This  evidence  came  In  under  objec- 
tion tliat  It  was  outside  of  the  Issues  made, 
and  such  is  probably  the  ftict;  but,  if  de* 
fendants  in  the  first  instance,  by  their  an- 
swer,  had  made  an  issue  to  line  with  such 
evidence,  or  had  asked  the  court  tor  the  priv- 
ilege of  amending  their  answer  when  the 
evidence  was  given,  and  had  been  refused 
such  privilege,  it  would  seem  tbe  result  of 
this  litigation  might  have  been  entirely  dif- 
ferent. For  such  an  agreement  between 
Ambrose  and  the  corporation,  under  proper 
pleadings,  would  have  formed  a  material  as 
well  as  Interesting  branch  of  the  case. 

We  perceive  no  error  In  the  action  of  the 
court  In  correcting  the  unsubstantial  defects 
in  the  constable's  bond.  The  case  appears  to 
be  one  of  hardship  upon  the  defendant  con- 
stable, but  we  find  no  path  marked  out  in 
the  law  by  which  he  may  escape  the  serious 
results  to  him  following  his  own  negligence. 
Probably  he  has  his  remedy  over  against 
Ambrose  for  the  balance  of  the  purchase 
price,  for  by  the  record  Ambrose  appears  to 
be  financially  responsible.  For  the  forego- 
ing reasons  the  Judgment  and  order  are  af- 
firmed. 

We  concur:  HABBISON,  J.;  VAN  FLBBT, 

J. 
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HAHONET  et  aL  t.  SAN  FRANOISCO  ft 

S.  M.  RY.  CO.   (No.  15,944.)  i 
(Snpreme  Court  of  California.  'Dec.  17,  1895.) 
6tbbst  Railroad  Companies— Injokiu  to  Pkr- 

90KB  ON  TkACK — If  BQLIOENCK  XSD  CONTRIBUTOBT 

Nboliqbkce— Questions  for  Jubt — Action  fob 
Wbosotdl  Death — EvinEyOB  —  Diboharob  of 
Jdbob  Duhino  Triai.— Waiter  or  Objeotioks 

— ItiSTaiTCTlONB. 

L  Whtre  an  electric  street  car  nms 
•I^UBt  a  vehicle  moviog  in  the  same  direction, 
down  hill,  on  a  road  bordered  by  a  gulch,  on  a 
toggj  night,  the  question  of  contributory  negli- 
gence is  for  the  jury,  though  there  wai  suffi- 
cient space  to  enable  the  persona  in  the  rehicle 
to  Iteep  clear  of  the  track,  and  they  took  no 
pains  to  do  so. 

2.  In  an  action  by  widow  and  children  for 
death  of  their  husband  and  father,  it  is  error 
to  allow  plaintifFB  to  prore  that  Ul«  children 
are  without  means. 

3.  In  an  action  against  a  street-railroad 
company  for  death  by  wrongful  act,  after  much 
evidence  was  taken,  a  juror  stated  to  the  judge, 
in  the  presence  of  counsel,  that  he  was  familiar 
with  the  country  in  which  the  accident  oc- 
curred, and  did  not  believe  the  statements  of 
three  of  plaintiffs'  witnesses  in  regard  to  its  de- 
scription. Held,  that  it  was  error  to  discharge 
the  juror  on  account  thereof. 

4.  After  much  evidence  wu  taken,  a  juror 
was  improperly,  and  against  defendant's  ob- 
jection, discharged  by  the  court,  because  he 
stated  that  he  did  not  believe  the  statements  of 
certain  witnesses,  and  defendant  afterwards 
consented  to  proceed  with  the  remaining  11 

iurors,  instead  of  commencing  the  trial  anew. 
Teld,  that  defendant  did  not  thereby  waive  his 
objection  to  the  discharge  of  the  juror. 

5.  The  jury  in  a  personal  injury  suit  hav- 
ing returned  into  court  without  agreement,  the 
court,  after  learning  that  they  stood  eight  to 
three,  stated  that,  in  case  of  disagreement,  all 
the  expHise  would  fall  on  plaintiffs,  who,  he 
said,  were  not  well  off;  asked  if  be  should  not 
re-read  the  charge  to  the  three  who  could  not 
agree;  and  stated  that  plaintiffs  required  but 
.nine  jurors;  and  finnlly  sent  them  out  "to 
agree. '  Twenty  minutes  later,  a  verdict  for 
plahitiffs  for  flO,OUO  was  returned.  Held,  that 
the  instruction  was  erroncnns,  as  insisting  that 
one  of  the  three  should  yield  to  the  eight. 

Department  2.  Appeal  from  Buperlor  court, 
ctty  and  county  of  San  Francisco;  John 

Hunt,  Judffe. 

Action  by  Mary  Mahoney  and  others 
against  the  San  Fmncisco  &  San  Mateo 
Railway  Company  to  recover  for  the  death 
of  the  husband  and  father  of  plaintiffs. 
From  a  judgment  for  plaintiffs,  and  an  or- 
der denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Reversed. 

Henley  &  Costeilo,  for  appellant.  Thorn- 
ton &  Merzbacb  and  Gnrlier,  Boalt  &  Bishop^ 
jmd  T.  F.  Riley,  for  respondents. 

TEMPLE,  J.  This  action  was  brought  by 
the  widow  and  six  children  of  Florence  Ma- 
boney,  deceased,  to  recover  damages  for  his 
death,  which  they  allege  was  caused  by  the 
negUgenoe  of  the  defendant  A  verdict  of 
110,000  was  rendered,  and  this  appeal  is 
taken  by  the  defendant  from  the  judgment, 
and  from  an  order  refusing  a  new  trial. 

The  defendant  was  engaged  In  operating 
K  street  railway  on  wblcb  cars  were  pro- 
Utehearias  denied  and  modified.    See  110 


lulled  by  electricity,  by  the  overbad  or  trol- 
ley system.  The  accident  occurred  on  the 
Old  Mission  toad  (a  public  highway),  with- 
in the  dty  and  county  of  San  Francisco,  at 
about  10  o'clock,  npoa  a  dark  and  foggy 
night  Deceased  and  three  companions 
were  driving  along  on  the  bigbwiqr,  and 
took  no  pains  to  keep  clear  of  the  track, 
altbongh  there  was  sufBldent  space  to  en- 
able  than  to  do  so.  The  driver  teatifled  at 
the  trial:  'Tbe  road  ma  plenty  wide  tbereL 
Then  was  plenty  of  room  to  keep  away 
from  the  track.  I  kept  clos»  to  the  track 
than  the  gnldi,  to  be  sure.  I  could  not  tdl 
when  I  woidd  strike  a  bowlder  In  tbe  road. 
I  did  not  drive  tai  enough  from  tbe  track 
to  dear  tbe  car.  My  Intent  ma  to  clear 
the  ditch  on  tbe  right^band  side,  wltboot 
reference  to  the  track.  I  did  not  aim  to 
keep  clear  of  tbe  track  at  alL  I  depooded 
upon  the  lights  coming  along,  so  we  conld 
see  it  or  bear  something,  utd  then  tnm  out 
of  the  way.  I  Intended  to  rdy  apon  bearing 
or  seeing.  I  did  not  atop  at  any  time  to 
look  or  listen,  fbr  the  reasMi  I  had  people 
behtod,  and  depended  upon  tbem.  Tbe  noise 
of  the  vehicle  and  of  the  wind  might  to 
some  extent  Interfere  witb  my  bearing  an 
approaching  car,  but  etlU  we  did  not  stop.** 
The  road  at  that  pc^nt  was  descending  at 
tbe  rate  of  about  200  feet  to  tbe  mile  In  tbe 
direction  In  which  tbe  party  was  travdlng. 
Defendant's  car  coming  up  behind  was  pro- 
ceeding by  gravltatioin  down  the  grade  at 
a  rate  variously  estimated  as  from  10  to  20 
miles  per  hour.  It  struck  the  wagon  In 
which  deceased  and  bis  companions  weie^ 
killed  the  deceased,  and  very  aertondy 
wounded  two  otliers. 

Appellant  contends  that  tbe  Judgment 
should  be  reversed,  because  It  was  not  sbown 
that  the  deceased  was  without  fault,  and 
because  It  Is  so  clear  from  the  evidence  that 
there  was  contributory  ne^igenee  tbat  no 
other  rational  conclusion  can  be  drawn  from 
It  This  contention  cannot  be  maintained. 
Tbe  defMidant  had  no  exdnslve  use  of  any 
portion  of  the  highway.  Its  right  was  to  a 
use  In  commcn  with  the  public,  being  pe- 
culiar only  so  far  as  ito  Inability  to  move 
from  its  track  made  It  so.  Travelers  npon 
the  highway  had  a  right  to  presume  tbat  It 
would  use  Its  franchise  In  view  of  the  rlgbto 
of  others.  If  the  light  ct  the  car  was  liable 
to  go  out  because  tbe  trdley  frequently 
jumps  the  wire,  other  Il^ts  should  have 
been  employed;  and,  if  an  obstruction  can- 
not be  seen  by  Its  light  in  time  to  stop  the 
c&T,  It  should  move  at  less  velodty.  Other 
travelers  should  use  reasonable  dlllgaace  to 
avoid  obstructing  the  track,  and  it  ma; 
be  that,  under  some  drcumstances.  a  jury 
would  be  Justified  In  finding  It  negligent  for 
one  to  travel  along  the  track;  but  it  certain- 
ly Is  not  negligence  per  se,  and  I  see  noth- 
ing in  this  case  which  would  justt^  our  re- 
versing the  verdict;  on  the  contnur,  I  do 
not  see  how  the  jury  could  have  found  otbei^ 
CaL  471, 43  Pae.  61& 
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wise.  The  law  applicable  to  the  matter  la 
correctly  stated  in  Shea  v.  Railroad  Co.,  44 
CaL  414. 

There  was  no  error  In  giving  or  refusing 
Instructions  to  the  prejudice  of  appellant. 

Appellant  claims  a  great  many  errors  ol 
law  committed  by  the  court  at  the  trial. 
Most  of  them  seem  to  be  trivial.  It  was, 
however,  In  my  opinion,  clear  error  to  al- 
low plaintlfTs  to  prove  that  the  children  of 
the  deceased  (plaintiffs  here)  had  no  means 
of  their  own.  Such  testimony  could  have 
been  offered  for  no  other  purpose  than  to 
create  prejudice,  and  should  have  been  ex- 
cluded, 

I  think  the  court  also  erred  In  discharging 
the  Juror  Cooper  from  the  panel.  The  Jury 
had  been  passed  upon,  sworn,  and  much 
evidence  had  been  taken.  A  Juror  then  stat- 
ed to  the  Judge,  in  the  presence  of  counsel, 
that  be  was  familiar  with  the  coun^  In 
which  the  accident  occurred,  and  did  not 
believe  the  statements  of  three  of  plalntlfTa 
witnesses  In  regard  to  their  description  of 
the  conntiy.  If  the  Juror  had  peraonal 
knowledge  of  facts  material  to  the  case,  it 
was  proper  for  blm  to  announce  the  fact. 
He  should  thea  have  been  sworn  as  a  wit- 
ness, and  subjected  to  cross-examination, 
and  then  the  court  could  have  exercised  Its 
discretion,  under  section  1883,  Code  Civ. 
Froc,  In  regard  to  discharging  the  Jury. 
The  statement  that  be  did  not  believe  plain- 
tiff's  witnesses  was  no  ground  for  dischar- 
ging him  from  the  panel.  Perhaps  all  the 
Jurors  bad  already  made  up  their  minds  that 
they  did  or  did  not  believe  the  witnesses. 
They  ought  not  to  do  this  until  they  have 
heard  both  sides.  But  to  do  so  does  not  Jus- 
tify the  court  In  discharging  the  Jury.  If 
a  Juror  improperly  expresses  his  opinion,  It 
may  constitute  such  misconduct  as  vrill  ne- 
cessitate a  new  trial.  But  It  mnst  be  con- 
sidered In  a  formal  motion  for  a  new  trial. 
If  a  Juror  could  be  discharged  upon  such  a 
statement,  be  could  have  been  pat  off  the 
panel  upon  proof  that  he  had  such  knowl- 
edge or  had  made  statements.  This  prac- 
tice would  open  the  door  to  great  abuses, 
as  each  party  might  conclude,  as  the  trial 
progressed,  that  a  Juror  was  unfavorable. 
The  fitness  of  Jurors  should  be  determined 
before  the  trial  begins. 

Defendant's  counsel  objected  to  the  dis- 
charge of  the  Juror,  and  took  their  excep- 
tion. The  record  then  discloses  that  under 
the  ruling  of  the  court,  and  after  argument, 
counsel  consented  to  proceed  with  the  re- 
maining 11.  It  Is  contended  that  this  was 
a  waiver  of  the  objection.  It  does  not  seem 
so  to  me.  Counsel  did  not  consent  to  the 
discharge  of  oAoper.  They  insisted  upon 
their  right  to  have  him  serve  as  a  Juror. 
But  after  be  had  been  discharged,  and  when 
the  question  was  whether  they  should  pro- 
ceed with  the  remaining  11  or  commence 
anew,  they  consented  to  proceed.  The  Ques- 
tion was  not  then  whether  Cooper  should 


be  excused  or  not,  for  that  had  already  been 
done.  The  ruling  wrongfully  forced  upon  them 
the  alternative  of  proceeding  with  the  11  or  of 
commencing  the  trial  anew.  Which  course 
they  elected  to  pursue  had  no  bearing  upon 
the  wrong  done.  In  neither  case  could  they 
regain  their  rights,  and  in  either  case  they 
would  retain  their  exception.  There  was 
therefore  no  speculating  on  the  result  of  the 
trial,  for.  If  a  new  panel  bad  been  taken, 
they  could  still  Insist  upon  their  exception. 

I  think,  too,  the  Judgment  must  be  reversed 
for  irregularity  on  the  part  of  the  court  Aa 
appears  from  affidavits  filed  on  the  motion  for 
a  new  trial,  after  the  Jnzy  had  been  out  for 
about  4%  hours,  they  were  brought  into  court, 
when  the  following  occurred:  "The  Fraeman: 
I  think  It  Is  Impossible  fbr  the  Jury  to  agree. 
One  Juror  seems  to  be  a  Uttle  doubtful  about 
some  points  of  law.  The  Conrt:  If  there  b 
anything  that  I  can  give  you.  Instructions  as 
to  any  question  of  law,  to  help  you  to  arrive 
at  a  verdict,  I  will  be  pleased  to  give  them. 
If  the  Juror  who  desires  to  ask  a  question  wU 
ask  It,  I  will  endeavor  to  answer  It  A 
Juror:  Fw  my  part  I  do  not  require  any  more 
or  further  Information  In  regard  to  the  law, 
because  the  others  do  not  seem  to  agree  with 
me.  The  Court:  If  it  is  about  the  testimony 
ct  any  witness,  it  can  be  read  to  yon.  A 
Juror:  No,  sir.  The  Court:  Is  there  any  dif- 
ference in  your  understanding  of  the  instmc- 
tt<ns?  A  Jnrw:  That  Is  it  The  Court:  If 
fbere  is,  I  will  give  it  to  yon  over  again.  A 
Juror:  It  dont  make  any  difference  about 
the  instructions.  That  would  not  alter  the 
case.  The  Court  (to  the  for^naiO:  Mr.  Bent, 
without  telUng  me  in  whose  favor  you  stand, 
whether  for  plaintiff  or  defendant,  bow  do  yon 
stand  numerically,  six  to  six,  or  four  to  eight, 
or  how  ?  A  Juror :  We  stand  ^ht  to  three,  and 
It  has  been  so  since  we  went  into  the  room. 
The  Court:  This  trial  Is  a  very  expensive 
one,  Indeed,  for  both  parties,  particularly  to 
the  plaintiff,  who  Is  not  well  off,  I  believe; 
and.  If  you  disagree,  all  of  the  time  we  have 
spent  la  absolutely  lost,  and  the  plaintiff  has 
to  pay  all  of  the  fees  of  this  trial  and  ex- 
penses, and  go  at  It  again.  If  the  Junns  who 
cannot  agree  upon  a  verdict  differ  in  their  no- 
tions of  what  witness  has  testified  to,  I  will 
be  most  pleased  to  help  you  out.  I  do  not 
want  to  try  the  case  again,  and  counsel  do 
not  want  to  try  It  again,  and  the  parties  do 
not  care  to  provide  expenses  again.  It  yon 
dilTer  as  to  what  you  regard  as  the  resultoflbe 
evidence,  as  to  what  you  conidder  the  proofls, 
then  I  cannot  give  you  any  Instruction  on  the 
subject.  I  want  to  ask  you  If  that  is  the 
difference  between  you.  A  Juror:  It  is  not 
a  matter  of  Instructions.  We  understand  It. 
The  Court:  It  Is  a  matter  of  what  conclusions 
you  reach  from  the  evidence?  A  Juror:  Yes, 
sir.  The  Court:  O.  Three  of  your  number 
believe  a  certain  state  of  facts,  and  the  other 
eight  believe  another  state  of  facts?  A  Juror: 
Tes,  sir.  If  you  were  to  have  your  <diarge 
re-read,  or  rather  yotir  Instructions.  The 
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Court:  I  will  do  that,  or  If  you  will  tell  me 
the  particular  point  of  law  troubling  you—  A 
Jnror:  We  do  not  understand  what  this  gen- 
tleman waate  to  get  at.  He  wanted  to  have 
your  charge  re-read.  The  Court:  What  do 
the  other  two  say  about  it?  A  Juror:  The 
other  two  perfectly  understand  the  evidence, 
I  tblnlc.  The  Court:  The  plaintiff  requires 
nine  men,  the  same  as  If  he  had  twelve  on  the 
panel.  If  It  is  possible  for  one  of  these  three 
to  arrive  at  a  conclusioi),  anything  I  can  do 
I  will  cheerfully  do.  There  were  delays  in 
this  case  which  make  the  expenses  quite 
heavy.  They  will  be  paid  to  yoa  the  same 
whether  you  give  a  verdict  or  not  If  any  of 
these  gentlemen  who  entertain  these  views 
desire  to  hear  me  give  any  portion  of  that 
charge  and  any  instructions,  and  will  Indicate 
about  what  they  want,  I  will  be  pleased  to 
do  It  I  do  not  want  to  read  them  all  un- 
less you  want  to  hear  them  all.  They  are 
very  long,  but  If  you  will  let  me  know  upon 
what  point—  Do  you  understand  the  last  in- 
struction, which  Jiist  before  dinner  you  asked 
me  to  have  read  to  you?  Jutoes:  Yes,  sir; 
we  understood  that  A  Juror:  I  think  this 
Centleman  wanted  to  know  whether  they 
liad  any  right  upon  that  track  or  not.  I 
think  he  Is  doubtful  about  that  The  Court: 
I  have  told  you  that  the  street  Is  a  public 
highway,  and  that  persons  have  the  right  to 
be  upon  the  street,  and  to  use  the  street 
either  as  pedestrians  or  riding.  They  bad  a 
right  to  be  upon  the  highway,  in  law.  Mr. 
Thornton:  Can  I  request  an  Instruction  upon 
that  point?  The  Court:  Not  at  present  Mr. 
Costello:  I  think  that  It  Is  a  p(tot  for  the  Jury 
to  decide.  The  Court;  As  a  matter  of  law, 
they  had  a  lawful  right  to  be  upon  that  high- 
way. The  deceased  and  parties  in  the  wagon 
had  a  lawfid  right  to  be  upon  that  highway. 
The  fact  that  they  may  have  been  actiially 
driving  upon  the  luUroad  track  would  not 
make  them  trespassers  unless  they  did  it  In 
view  of  Imminent  danger,  because  the  public 
as  well  as  the  railroad  company  have  an 
equal  right  to  the  use  that  public  highway. 
It  is  admitted  here  that  it  is  a  public  highway, 
whlrh  means  a  street  or  place  open  to  the 
public  for  use  either  as  pedestrian  in  walk- 
ing or  vehicles  driving,  U  that  is  the  ques- 
tion of  law  you  want  to  ask,  I  will  say  that 
they  did  have  the  right  to  be  there  driving. 
Is  there  any  other  question  of  law  that  you 
would  like  to  ask  me?  Because  I  am  going 
to  send  you  out  once  more,  and  give  you  a 
chance  to  try  to  agree.  I  think  that,  when 
you  appreciate  the  circumstances  and  situa- 
tion of  the  parties,  you  wlU  make  one  more 
effort  to  do  It.  A  Juror:  Does  the  law  com- 
pel transportation  c(Hnpanles  to  maintain  a 
permanent  light  at  night?  The  Court:  In 
my  opinion,  it  is  the  duty  of  a  corporation 
tifling  a  public  street  or  highway  at  night  to 
provide  lights  sufficient  to  apprise  people  law- 
fully upon  the  highway  of  the  coming  or  ap- 
proach of  a  car.  As  a  matter  of  law,  I  will 
state  to  yon  that  a  street-railway  car  company 


using  the  public  highway,  and  uslug  It  by 
night,  It  Is  their  duty  to  provide  lights  suf- 
ficient to  apprise  people  upon  that  highway- 
traveling  upon  tliat  highway— of  their  ap- 
proach. And  if,  without  any  fault  upon  the 
part  of  the  persons  thus  traveling,  without 
fault  upon  their  part  directly  contributinff  to 
the  Injury,  they  are  Injured  in  consequence 
of  the  failure  of  the  company  to  provide  ilsbt, 
then  I  say  that  such  a  party  Is  entitled  to 
recover.  Do  you  understand  that?  Jorors: 
Tes,  sir.  Mr.  Costello:  We  except  to  that 
portion  of  your  honor's  charge.  The  Jniy 
then  again  retired,  and,  after  further  deliber- 
ation, returned  into  court  with  a  verdict  for 
the  plaintiff  and  against  the  defendant,  as* 
sessing  the  damages  at  $10,000." 

It  will  be  seen  that  after  finding  out  that 
the  Jury  stood  eight  to  three,  the  court 
called  attention  to  the  fact  that  all  the  ex- 
pense would  fall  on  the  plaintiff,  who  was 
not  well  off.  The  Judge  then  said:  "If  the 
Jurors  who  cannot  agree  upon  a  verdict  dif- 
fer," etc.  Who  were  these  Jurors?  For, 
evidentlr,  certain  Jurors  were  meant  and  not 
aU.  But  the  Judge  made  this  matter  evident 
for  when  a  Juror  said:  "We  do  not  under- 
stand what  this  gentleman  wants  to  get  at 
He  wanted  to  have  your  charge  re-read," — 
the  court  asked:  "What  do  the  other  two  say 
about  It?"  Why  did  he  not  say  "the  other 
nine,"  for  they  were  as  much  failing  to  agree 
as  the  two?  Evidently,  it  must  have  ap- 
peared to  the  jury  that  the  court  was  Inslst- 
li^  that  the  three,  or  one  of  them,  should 
yield  to  the  eight,  for  he  proceeds  to  say  that 
plaintiff  requires  nine  jurors.  He  only  had 
eight,  it  seems;  for  why  did  he  say  plaintiff 
requires  nine?  Why  not  the  defendant,  or 
why  specify  either  partj'?  He  finally  said: 
"I  am  going  to  send  you  out  once  more,  and 
give  you  a  chance  to  try  to  agree.  I  think 
that,  when  you  appreciate  the  circumstances 
and  situation  of  the  parties,  you  will  make 
one  more  effort  to  do  It."  The  aflldavlt  shows 
that  the  Jury  then  returned  a  verdict  of 
$10,000  for  plaintiff  in  from  10  to  20  minutes. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  c<xicur:  HENSHAW,  J.;  McFAB- 
LAND,  J. 


110  cai.  is» 

In  re  RAMAZZINA  et  al.   (L.  A.  87.) 

(Supreme  Court  of  California.   Dec.  18,  1S95.) 

ISSOLVBNOY— FkTITION'— ALLEaA.TIOX  Of 
PAHTSEHSniP. 

1.  It  is  enough  that  a  petition  in  imtolvcncy 
fairly  shows  that  petitioners  are  partners:  a 
direct  allogration  thereof  is  not  necessary  to  give 
juriBdictiou. 

2,  One  is  an  insolrcnt,  thouRh  his  assets  in 
value  exceed  the  amount  of  h'ut  lialiilities,  when 
be  is  unable  to  pay  his  debts  as  they  become  dne 
from  his  own  means. 

Department  1.  Appeal  from  superior  cxmrt, 
Banta  Barbara  county;  W.  B.  Cope^  Judge. 
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In  re  Bam.  Ramazzlna  ftnd  another.  In- 
dividually and  as  copartners  under  the  firm 
name  and  style  of  Ramazzlna  Sroa.,  as  In- 
solTent  debtors.  From  a  decree  declaring 
■neb  parties  Inaolrent.  a  creditor  appeals. 
Affirmed. 

W.  I.  Nlcbols  and  C.  A.  Storke.  for  appel- 
lant. Slade  St  Armstrong,  for  respondents. 

GAROUTTE,  J.  This  Is  an  appeal  by  h 
creditor  from  an  order  of  the  superior  court 
adjudicating  the  above-named  parties  insol- 
vent debtors.  It  is  claimed  that  the  court 
had  no  Jurisdiction  to  make  the  order,  by 
reason  of  fatal  defects  appearing  upon  the 
face  of  the  petition.  It  ia  first  insisted  that 
the  petition  does  not  show  that  petitioners 
are  partners,  but  we  think  that  fact  suffi- 
ciently appears  when  the  entire  petition  Is 
considered.  While  a  direct  allegation  to  that 
effect  would  have  been  good  pleading,  yet  Its 
absence  is  not  Jurisdictional,  if  the  fact  fair^ 
ly  appears,  taking  the  petition  as  a  whole. 
Further  complaint  Is  made  that  the  petition 
Is  ambiguous,  Indefinite,  and  unintelligible. 
While  it  may  well  be  said  to  be  somewhat 
crude  In  many  respects,  still  crudities  are  not 
fatal  to  Jurisdiction,  and  bad  grammar  used 
by  a  pleader  does  not  vitiate  a  pleading.  It 
is  also  insisted  that  the  copartnership  of 
Ramazzlna  Bros,  was  not  Insolvent  at  the 
time  of  the  filing  of  said  petition,  as  shown 
by  a  comparison  of  its  assets  and  liabilities 
appearing  therein.  While  it  does  appear 
therefrom  ttuit  the  valuation  of  the  partner- 
ship assets  exceeds  considerably  the  liabili- 
ties of  the  partnership,  yet  the  petition  fur- 
ther discloses  that  the  partners  individually 
are  hopelessly  Insolvent.  The  petitioners  fur- 
ther allege,  directly,  that  they  are  insolvent, 
and  the  mere  fact  that  the  assets  in  value 
exceed  their  liabilities  does  not  prove  sol- 
vency. Such  fact  might  exist,  and  often  does 
exist,  and  still  a  debtor  be  entirely  insolvent 
within  the  purview  of  the  insolvent  act.  A 
debtor,  when  he  Is  unable  to  pay  his  debts 
from  his  own  means  as  they  became  due,  is 
insolvent  Washburn  v.  Huntington,  78  Cal. 
f.73,  21  rac.  SiXi;  Sacry  v.  Lobree,  81  Cal. 
41,  23  Pac.  1088.  The  order  appealed  from 
is  affirmed. 

We  concur:  HAREISON,  J.;  VAN  FLEET, 

J. 


no  Cal.  <H 

In  re  CLOS'  ESTATE.  (L.  A.  32.) 
(Supreme  Court  of  California.  Dec.  18,  ISIKS.) 

ACCOUNTIXQ  BT  EXECL'THIX— EXPRXSK  OF  BbFAIHB 

— Allowakcb  of  Claim— Condition 
Prbcbdent. 
1.  An  executrix  of  an  estate,  part  of  the 
buildingfi  on  which  had  been  used  for  years  as 
stables,  on  complaint  aB  to  their  unsafe  condi- 
tion, consulted  architects  in  repard  to  repair- 
ing the  same,  but  was  informed  that,  since  the 
bnildiiiKs  were  within  the  fire  limits  of  a  ci^, 
an  ordinance  required  fireproof  roofs  and  walls. 
It  appeared  that  the  premises  were  practically 


untonantabie,  because  of  the  condition  of  the 
fitables.  Held,  thnt  the  erection  of  new  hnild- 
inps  nt  a  rensonable  cost  on  the  site  of  the  old 
for  the  name  purposes,  and  in  compliunce  with 
the  ordinance,  were  "repairs,"  within  Code  Civ. 
Proc.  S  l-ir>2.  requiriuc  executors  to  "keep  in 
good,  tenantable  repair  all  houses,  bniidingn, 
an<l  fixtures"  on  the  estate,  so  that  the  execu< 
trix  was  entitled  to  credit  for  the  expense  there- 
of on  her  accounting. 

2.  The  right  of  an  executrix  to  credits  for 
expenses  incurred  iu  administering  the  trust 
should  be  determmed  on  equitable  principles. 

8.  An  executrix  need  not  show,  as  a  con- 
dition precedent  to  the  allowance  of  a  claim  for 
the  expense  of  repairs  on  the  estate,  that  the 
repairs  were  ordered  by  the  probate  court, 
where  the  expense  was  reasonalue,  and  for  the 
benefit  of  the  estate. 

Department  1.  Appeal  from  superior  court, 
lios  Angeles  connty;  W.  H.  Clark,  Judge. 

Accounting  by  Mrs.  EscalUer,  as  executrix 
of  the  estate  of  Pierre  Clos,  deceased.  From 
an  order  dlaallowine  a  claim  for  repairing  build- 
ings on  the  estate,  the  executrix  appeals.  Re- 
versed. 

McKeeby  &  Appel  and  3.  Brousseau,  for 
appellant.  Geo.  D,  Blak^  for  respondmta.  | 

VAN  FLEET,  JT.  Among  the  items  of  tbe 
accoont  filed  by  the  executrix  of  the  estate 

were  these: 

By  payment  to  Frank  3.  Capitan  for 
architectural  serrices,  general  con- 
tract, brickwork,  plumbing,  etc., 
for  repairinft  and  rebuilding  sta- 
bles at  No.  24  Aliso  street  92,611  74 

By  slices  of  said  Capitan  for  pre- 
paring plans  for  said  bnildlng. . . .      130  58 

Upon  tbe  setUemrat  of  the  account  flu  court 
below  rejected  and  disallowed  these  Items,  up- 
on the  ground,  as  stated  in  the  bill  of  excep- 
tlons,  "that  the  said  Items  ^rere  not  a  propCT 
charge  of  the  said  executrix  against  the  said 
estate";  and  the  only  question  involved  in  the 
appeal  which  is  taken  by  the  executrix  Is  the 
propriety  4tf  the  action  of  the  coart  in  that  re- 
gard. The  evidence  in  nipport  of  the  rejected 
items  was  wholly  uncontroverted,  and  was.  In 
substance,  this: 

The  executrix  testified:  "The  estate  is  the 
owner  of  an  undivided  one-half  of  certain 
premises,  situate  at  Nos.  24  and  26  AUso  street 
I  am  the  owner  of  tbe  other  undivided  one-half 
in  my  own  right  At  the  time  of  the  death  of 
Pierre  Clos,  and  long  prior  thereto,  on  a  part 
of  the  premises,  to  wit,  the  yard  Immediately 
back  of  the  front  of  the  said  building,  which 
front  part  Is  used  as  a  lodging  house  and  sa- 
loon and  restaurant,  there  were  some  struc- 
tures used  as  stables,  which  had  been  btdlt  a 
great  many  years  before  the  death  of  Pierre 
Clos,  my  husband;  and  the  structures  were  old 
and  decayed,  and  bad  been  repaired  from  time 
to  time.  The  stalls  for  horses  and  tbe  sheds 
for  carriages  had  no  flooring.  The  roofs  were 
of  poor  material.  ^Hiere  were  no  brick  walla 
inclo^ng  the  stable,  and  there  was  an  adobe 
wall  on  the  east  side,  which  had  been  built 
there  for  years,  and  had  been  broken  down, 
and  was  nearly  tnmbUng  cever.  The  stables 
were  inclosed  by  an  adobe  wall,  and  partly  by 
a  picket  fence.  The  picket  fence  was  old  and 
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rotten,  and  tbe  adobe  wall  had  been  partly 
torn  down  hy  tlie  water  which  bad  accumu- 
lated in  the  yard,  and  forced  Itself  Into  the 
premises  of  the  occupants  of  the  surrounding 
property.  There  was  no  sewerage  on  the 
premises,  and  whrai  It  rained  the  water  ac< 
cumulated  tha«  and  rendered  the  place  very 
muddy,  and  ahnost  unfit  for  fbe  occupation  of 
tbe  premises  as  a  stable.  The  roofs  over  the 
stalls  were  In  such  condition  that  wbenerer  It 
rained  the  horses  would  ^t  wet,  and  the  stalls 
rendered  unfit  fbr  occupation.  From  time  to 
time  there  were  a  great  many  complaints  made 
to  me  by  the  ndghbors,  and  the  antboritteB  of 
the  city  of  Los  Angeles  also  made  complaint  to 
me  that  the  premtees  were  a  nuisance,  and 
that  they  had  to  be  repaired,  or  the  stables 
abandoned  and  removed.  Tbe  stench  was  of 
stKh  Character  that  It  made  all  the  neighbors 
complain,  and  was  almoBt  unbearable.  I  had 
been  paying  considemble  money  for  repairing 
the  premises  from  time  to  time,  but  every  year 
they  had  to  be  repaired  over  and  over  again, 
and  my  tenants  who  occupied  the  lodging 
house  and  the  saloon  immediately  above  and  in 
front  of  tbe  stables  threatened  to  leave  the 
place  unless  I  repaired  it  in  such  a  way  that 
the  water  would  have  an  outlet,  and  tbe  sta- 
bles were  fixed  In  such  a  condition  that  they 
would  keep  perfectly  free  and  cl^n  from  un- 
bearable smells  or  odors.  Mr.  Yaldez,  who 
was  then  occupying  the  premises  for  stables, 
complained  to  me  from  time  to  time,  and  final- 
ly, in  1890,  during  the  rainy  season,  be  notified 
me  that  he  would  leave  the  premises  unless  I 
repaired  them.  I  consulted  a  number  of  arclil' 
tects  and  builders,  who  gave  me  estimates  In 
reference  to  tbe  cost  and  expense  of  rcimlring 
the  stables,  and  Mr.  Cnpltan  gave  me  the  low- 
est bid.  I  wanted  simply  to  reiiair  the  stobles 
with  lumber,  and  to  put  on  shingle  roofs;  but 
that  part  of  the  city  where  the  stables  are  sit- 
uated was  included  within  the  exterior  limits 
fixed  by  the  fire  ordinance  of  the  city  of  Los 
Angeles,  and  by  that  ordinance  I  could  not 
put  up  a  frame  building  or  frame  structure, 
or  any  repairs  built  of  lumber,  without  the 
permission  of  the  city  authorities,  and  they  al>- 
solutely  refused  to  allow  me  to  make  the  re- 
pairs in  any  other  manner  than  as  I  repaired 
tbem.  I  was  reciuired  to  build  fire  walls,  and 
to  put  on  fireproof  roofs  over  the  stables.  The 
stalls  bad  to  be  built  over  again,  as  w^ell  as 
flooring  put  Into  tbem,  so  that  they  could  be 
kept  clean  and  free  from  odors  or  bad  smells, 
Tlie  carriage  re])riRitory  had  also  to  be  rebuilt, 
and  tliat  was  built  of  metal  and  iron,  as  well  as 
tbe  liay  bam.  The  whole  work  was  done  well 
and  skillfully,  aud  was  cheap  at  the  price  I 
iwiid.  The  two  Items,  to  wit,  the  smus  of 
$2,611.74  and  of  $^^^0.^v^,  appearing  in  my  ac- 
count as  having  been  paid  to  Mr.  Ciipitan,  were 
paid  for  one-iiaif  the  work  done  In  repairing 
and  constructing  the  stables;  the  total  sum  be- 
ing $5,484.54;  the  other  half  being  paid  by 
me.  The  work  I  considered  absolutely  neces- 
sary so  as  to  keep  up  tlie  premises  as  a  stable. 
The  front  part  of  the  lot  is  only  about  thirty- 


eight  feet,  and  -ttds  ipaee  Is  taken  np  vltta  an 
entrance  to  the  back  yard  of  tbe  lot,  whkta  la 
used  as  a  stable,  and  a  amoll  pintlon  as  an  en- 
trance to  the  saloon,  which  is  built  numtaig 
into  tbe  lot  from  the  front  of  the  building,  so 
that  tbe  lot  la  very  wide  at  the  rear,  with  a 
very  narrow  frontage,  and  could  not  have  been 
kept  for  any  purpose  except  a  atablCL  Tbe 
premises  had  beai  occupied  as  a  stable  tar 
years  back,  as  far  as  I  can  remember,  and  K 
was  a  well-known  stand  as  a  stable,  and  could 
not  have  been  rented  for  any  other  tmrpose.  If 
I  had  not  repaired  the  stable,  and  had  left  Qte 
old  sheds  and  old,  rotten  lumber  upon  the 
premises,  tbe  saloon,  restaurant  and  lodging 
house  could  not  have  been  kept  rented,  by 
reason  of  the  bad  condition  of  tbe  premises. 
Since  I  r^MLlred  the  stables  they  have  been 
constantly  rented,  and  have  produced  good 
rents.  So  has  the  saloon  and  the  lodging 
bouse.  The  Insurance  on  the  premises  has 
been  reduced  considerably,  and  tbe  property  Is 
of  far  greater  value  by  reason  of  the  building 
of  the  stables  as  they  are  now  than  It  was  be- 
fore. 1  could  not  have  received  any  rent  from 
tbe  premises,  except  by  doing  the  work  that  I 
did  do." 

The  architect  testiflcd:  "I  was  tbe  architect, 
and  supervised  tbe  building  of  the  stables  at 
Ko.  24  Allso  street  for  the  executrix.  I  saw 
the  stables  ns  tbey  stood  there  before  I  did  tbe 
work.  They  were  totally  unfit  to  be  occupied 
as  a  stable,  both  from  a  sanitary  point  of  view, 
and  from  a  financial  point  of  view.  I  do  not 
believe  the  stables,  as  they  stood  there  before 
my  work  was  done,  should  have  been  kept  for 
stable  purposes.  The  stalls  were  old  and  rot- 
ten. Tlie  roofs  were  tumbling  down  and  were 
decayed.  The  floors  were  all  of  mud,  and 
were  In  such  a  condition  that  a  person  could 
not  retain  his  health  and  work  on  the  premises. 
When  It  came  to  flguring  how  the  stable 
should  be  rebuilt,  we  were  confronted  by  the 
city  ordinance  of  the  city  of  Los  Angeles, 
which  would  compel  us  to  put  on  fireproof 
roofs  and  fireproof  walls,  and  extend  them  up 
on  three  sides,  to  conform  to  the  requirements 
of  the  city  ordinance.  I  figured  on  the  work, 
and  put  It  down  as  low  as  possible.  The  work 
had  to  be  done,  or  else  the  stables  had  to  be 
abandoned.  I  consider  the  expenditure  an  ab- 
solutely necessary  one,  and  very  reasonable. 
The  work  is  fully  worth  the  money.  The  sta- 
ble could  not  be  built  In  any  other  manner 
than  as  we  built  It.  I  have  heard  the  state- 
ment by  tlie  executrix  here  in  court,  and  I  con- 
sider it  a  fair,  full,  and  true  statnnent  of  tbe 
circumstances  under  which  these  stables  were 
built.  The  work  renders  the  place  a  pure, 
healthy,  clean  business  place,  and  I  consider 
tlint  the  value  of  the  premises  has  been  great- 
ly added  to  by  the  work.  The  work  was  the 
erection  and  construction  of  an  absolutely  new 
building  or  structure,  and  not  In  any  sense  tbe 
repair  of  an  old  one." 

Mr.  Valdcz  testified:  'T  was  occupying  the 
premises  for  a  number  of  years.  I  was 
there  when  the  repairs  were  made.    I  con- 


Digitized  by  Google 


IN  BE  CLOS*  ESTATE.  978 


OaL) 

^dered  tbat  tAe  atables  conid  not  have  been 
repaired  in  any  otber  manner  tlian  they 
were  repaired.  Tbe  work  Tvas  absolutely 
necessary,  and  tbe  price  paid  for  repairing 
tbe  stables  Is  reasonable.  I  never  saw  tbe 
premises  kept  for  any  otber  purpose  tban 
for  stable,  saloon,  lodging  house,  and  restau- 
rant The  front  part  of  the  lot  is  narrow, 
and  the  back  part  Is  very  wide.  AUso  street 
Is  not  fit  for  anything  else  than  atables, 
lodging  houses,  saloons,  and  restaurants.  It 
la  In  that  part  of  the  city  which  is  next  to 
wholesale  houses,  and  Is  not  a  residence  por^ 
tlon  of  the  city.  The  lodging  houses  are  oc- 
cupied by  workingmen  generally.  Aliso 
street  Is  a  thoroughfare  for  people  residing 
east  of  the  city,  out  Is  the  country,  and  these 
premises  were  occupied  as  a  stable  for  a 
great  many  years.  Before  the  repairs  were 
made  the  property  was  absolutely  in  a  total- 
ly unfit  condition  for  use.  The  roofs  were 
old  and  decayed,  were  tumbling  down,  and 
it  was  dangerous  to  leave  horses  at  night  in 
the  stables  whenever  It  was  rainy,  or  when 
It  was  windy,  for  fear  they  would  be  killed. 
There  was  no  place  to  keep  carriages,  for 
fear  the  water  would  pour  on  them  and  dam- 
age them.  The  floors  were  In  a  muddy  con- 
dition, and  a  person  would  have  to  wade 
through  the  mud  and  water  to  get  to  the 
stalls  and  carriages,  and  carriages  and  horses 
could  not  be  kept  clean.  I  made  several 
complaints  to  Mrs.  Escalller  that  the  prem- 
ises had  to  be  repaired,  or  I  should  move. 
Tbe  neighbors  were  complaining  of  the  bad 
odors  and  smells  arising  from  tbe  premises. 
I  was  threatened  with  suits  for  maintaining 
nuisances.  The  stables  were  repaired  from 
time  to  time,  until  in  18D0  I  made  up  my 
mind  to  leave  the  premises,  or  have  them  re- 
paired.   So  I  notified  Mrs.  Escallier." 

Mr.  Sabichl,  the  agent  of  the  executrix  for 
the  buildings,  testified:  "I  know  the  prem- 
ises In  question.  I  know  when  the  repairs 
were  made.  I  was  her  agent  at  the  time. 
I  consulted  with  a  number  of  architects  and 
builders  as  to  the  proper  manner  of  repair- 
ing the  stables.  The  repairs  were  absolute- 
ly needed,  and,  after  consulting  with  them 
all,  I  thought  that  the  bid  put  in  by  Mr. 
Capltan  was  the  lowest  and  most  reasonable. 
I  have  examined  the  work  done,  and  I  con- 
sider it  very  good,  and  the  value  of  the  prop- 
erty greatly  added  to  by  the  work  done." 

It  does  not  clearly  appear  from  the  record 
upon  what  ground  the  learned  judf^e  of  the 
court  below  based  his  action  In  the  prem- 
ises, as  no  specific  findings  were  made,  and 
the  only  reason  stated  Is  the  general  one 
found  in  the  order  settling  the  account,— that 
the  rejected  items  were  not  proper  charges 
against  the  estate.  From  cxpreE'Slons  in  tbe 
brief  of  respondent,  however,  we  Infer  that 
the  items  were  disallowed  because  the  court 
adopted  the  view  now  taken  by  the  respond- 
ent, that  the  alterations  made  in  the  build- 
ing in  question  were  deemed  to  be  more  in 
the  nature  of  the  erection  of  a  new  building 
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than  the  repair  or  Improvement  of  an  old 
one,  and  that  such  expenditure  was  not,  for 
that  reason,  the  subject-matter  of  a  proper 
charge  against  the  estate.  It  Is  perfectly 
true,  as  a  general  proposition,  that  executors 
and  administrators  are  not  required  nor  per- 
mitted to  make  permanent  Improvements 
upon  the  property  of  tbe  estate  In  their 
charge,  in  the  way  of  erecting  new  buildings 
or  structures,  and  that  expenditures  made 
for  such  purposes  will  not  be  allowed;  and 
the  only  question  Is  whether  that  rule,  in  Its 
strictness,  should  be  applied  to  the  facts  of 
this  case.  We  are  constrained  to  think  that 
it  should  not  If  tbe  case  were  one  where 
the  executrix  had  proceeded  to  erect  build- 
ings or  other  permanent  Improvements  upon 
a  vacant  lot  or  unoccupied  piece  of  land  of 
the  estate,  It  would,  no  doubt,  fall  strictly 
within  the  rule  contended  for.  But  such  Is 
not  this  case.  Here  tbe  Intention  and  pur- 
pose of  the  executrix  were  to  Improve  and 
put  In  repair  premises  for  many  years  de- 
voted to  a  particular  use,  and  from  which 
the  estate  was  deriving  an  Income,  for  tbe 
purpose  of  keeping  those  premises  from  be- 
ing abandoned,  and  the  Income  being  lost 
to  the  estate.  The  statute  made  It  her  duty 
to  "keep  In  good,  tenantable  repair  all 
houses,  buildings  and  fixtures"  upon  the  real 
estate  belonging  to  the  estate.  Code  Civ. 
Proc.  S  1452.  The  repairs  in  this  Instance, 
It  Is  true.  Involved  practically  a  rebuilding 
of  the  structure,  rather  than  a  repair  thereof. 
In  Its  strict  sense,  and  perhaps  In  a  purely 
legal  sense,  and  for  other  purposes,  would 
be  so  considered.  But  the  extensive  charac- 
ter of  the  work  done  would  seem  to  have 
been  largely  rendered  necessafy  by  the  re- 
quirements of  tbe  city  ordinance,— a  matter 
over  which  the  executrix  bad  no  control. 
No  question  Is  made  of  her  perfect  good 
faith  in  the  premises,  and  it  appears  that  by 
the  repairs  and  Improvements  made  the 
property  has  been  largely  enhanced  In  value, 
and  has  been  bringing  In  a  steady  income 
since  the  completion  of  the  alterations  made, 
of  all  which  the  estate  has  had  the  benefit. 
The  work  appears  to  have  been  done  only 
after  taking  the  advice  of  competent  build- 
ers as  to  the  best  method  to  pursue  in  mak- 
ing tbe  repairs  rendered  necessary;  and  that 
the  work  was  well  done,  and  the  cost  a  rea- 
sonable one  for  the  character  of  such  work, 
no  question  is  made.  Under  these  circum- 
stances, and  it  appearing  that  the  estate  has 
received  the  full  benefit  of  the  expenditure, 
we  think  It  would  be  very  Inequitable  indeed 
to  hold  the  executrix  not  entitled  to  a  reim- 
bursement. And  It  is  according  to  the  rules 
and  principles  of  equity  that  the  acts  of  an 
executor  had  in  the  administration  of  his 
trust  are  to  be  adjudged.  In  re  Moore,  l>6 
Cal.  528,  31  Pac.  584.  In  that  case,  quoting 
from  In  re  Nlles.  113  N.  T.  538,  21  N.  B.  687, 
the  court  say:  "This  matter  of  the  adminis- 
tration of  assets  of  the  estate  is  peculiarly 
within  tlw  cognizance  of  equity*  and  the  sur- 
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rogate's  court,  In  adJuBting  the  accounts  of 
executors  and  administrators,  is  governed  by 
principles  of  equity  as  well  as  law.  L'pson 
V.  Badeau,  3  Brad.  15.  In  tlie  exercise  of 
the  statutory  powers  conferred  upon  him  to 
direct  and  control  the  conduct  and  settle  the 
accounts  of  administrators  and  executors, 
the  surrogate  is  not  fettered,  nor  is  he  pre- 
vented by  any  rule  of  law  from  doing  exact 
justice  to  the  parties.  He  Is  supposed  to 
administer  Justice  in  each  case  within  his 
jurisdiction  according  as  the  equities  of  the 
case  demand,  within  the  confines  only  of 
statutory  provisions."  Judged  by  these  prin- 
ciples, we  think  the  work  done  in  this  In- 
stance should  be  held  to  be  a  repairing  of 
the  premises,  within  the  requirements  of  the 
statute,  the  expenditure  for  which  appellant 
should  have  been  allowed  in  her  account 
It  would  have  been  better,  perhaps,  as  It 
would  In  any  case,  had  the  executrix  first 
procured  the  permission  of  the  probate  court 
to  make  the  contemplated  improvement,  be- 
fore proceeding  thereto;  but  this  Is  not  an 
Indispensable  condition  to  the  allowance  of 
the  demand  !u  her  account,  where  it  appears 
that  the  expenditures  were  just  and  reason- 
able, and  hare  been  made  in  the  Interests  of 
the  estate.  Estate  of  Moore,  88  Cal.  1,  '25 
Pac.  91D.  It  follows  that  the  order  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  modify  Its 
order  by  allowing  the  rejected  Items.  It  is 
80  ordered. 

We  concur:  HARRISON.  J.;  GABOUTTE. 

J. 


no  Cal.  157 

WILLIAMS  T.  SOUTHERN  PAC.  E.  CO. 
(No.  15.986.) 

(Supreme  Court  of  California.   Dec.  17,  1805.) 

Partxershif  Demawd— AcTioif  BT  Pahtxbr  Is- 

DIVIDUALLT  —  DkPBCT  OP  FaBTISS  —  WaIVBR — 
NON'SUIT— OBJBtiTION9  WAIVED — HaBHLESS  Ek- 
KOB — TrI  AL— In  STRU  CTIOS  8. 

1.  Code  Civ,  Proc.  §  382,  requires  parties 
in  interest  to  be  joined  as  plaintiffs  or  defend- 
ants. Section  434  provides  that  defect  of  pnr- 
ties  plaintiff,  not  apparent  on  the  face  of  the 
complaint,  is  walv(^d  if  not  taken  by  answer, 
as  required  by  section  433.  Held,  that  when  the 
objection  of  ab8i.nce  of  partners  ns  pnrties  plain- 
tiff, not  apparent  on  the  face  of  the  complaint, 
in  an  action  by  a  partner  individually  on  a 
partnership  demand,  la  waived  by  faUnre  to 
make  it  hy  answer,  a  motion  for  nonsuit,  on  the 
ground  that  he  could  not  maintain  the  action 
individually,  la  properly  denied. 

2.  Failure  to  ejzcept  to  instructions,  on  the 
ground  that  they  contradict  an  instruction  al- 
ready givcQ,  is  a  waiver  of  the  objection. 

8.  To  instract  on  a  point  not  in  issue  is  er- 
ror. 

4.  The  objection  that  instructions  contra- 
dict a  prerions  instruction  is  not  reversible  er- 
ror, where  it  appears  that  such  previous  instruc- 
tlou  was  erroneons,  and  in  favor  of  appellant. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Fnincisco;  John  Hunt,  Judge. 


Action  by  C.  B.  Wllllama  against  the  South- 
ern Pacific  Itallroad  Company  for  labor  per- 
formed under  contract.  Prom  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Maxwell,  Dorsey  &  Soto  and  Maxwell  Mc- 
Enerney,  for  appellant.  J.  C  Bates,  for  re- 
spondent. 

BUITT,  C.  Action  to  recover  eomi)ensa- 
tlou  for  certain  paving  and  other  street  work 
which  plaintiff  alleges  was  done  by  him  at 
defendant's  request.  The  answer  consisted 
of  denials  of  the  material  averments  of  the 
complaint  The  trial  was  before  a  jury,  and 
the  verdict  and  judgment  were  in  plaintiff's 
favor  for  the  amount  of  the  alleged  value  of 
the  work. 

1.  It  was  disclosed  In  the  course  of  the  evi- 
dence for  plaintiff  at  the  trial  that  the  con- 
tract for  the  work  was  made  orally  between 
one  Haley,  the  agent  of  defendant,  and  the 
plaintiff,  'Williams;  the  latter  acting,  how- 
ever, as  was  known  to  defendant,  on  belutlf 
of  a  copartnership  composed  of  Williams 
and  two  others,  having  no  firm  name,  but 
carrying  on  business  together,  and  shaiing 
its  profits.  The  work  in  question  was  done 
by  the  firm  at  the  joint  expense.  Therenp- 
ou  defendant  moved  the  court  for  judgment 
of  nonsuit,  on  the  ground  that  plaintiff  could, 
not  individually  maintain  the  action  upon  a 
contract  made  with  and  performed  by  the 
partnership,  which  motion  was  denied. 

There  Is  no  doubt  that  at  common  law  all 
the  members  of  a  partnership,  except  dor- 
mant or  merely  nominal  partners,  must  be 
joined  as  plaintiffs  in  an  action  of  this 
cliaracter,  and  that,  before  the  Code,  a  mo- 
tion for  nonsuit  made  as  in  this  instance 
would  have  been  sustained.  Cushing  t. 
Marston,  12  Cush.  431;  Colly.  Partn.  §S  649, 
GOT;  Story,  Partn.  §  241;  Wilson  y.  Wal- 
lace, 8  Serg.  &  R.  53.  In  the  case  last  cited, 
decided  more  than  70  years  ago,  the  supreme 
court  of  Pennsylvania,  while  sustaining  the 
precise  objection  made  by  defendant  hwe, 
yet  ventured  this  refiectlon:  "Perhaps, 
weighing  the  conveniences  and  inconven- 
iences, it  would  be  more  convenient  that  the 
parties  should,  after  issue  Joined,  proceed  on 
the  merits,  than  that  the  defendant  should 
be  allowed  to  nonsuit  the  plaintiff  on  a  mere 
matter  of  form."  There  may  be  some  room 
for  debate  whether  the  objection  Is  matter 
of  form  only;  but  our  legislation  provides 
that,  of  the  parties  to  an  action,  those  who 
are  united  in  interest  must  be  Joined  as  plain- 
tiffs or  defendants  (Code  Civ.  Proc.  I  382); 
that  the  defendant  may  demur  to  a  com- 
plaint for  defect  of  parties  plaintiff  (Id.  f 
430);  that,  if  the  defect  does  not  appear  on 
the  face  of  the  complaint,  the  objection  may 
be  taken  by  answer  (Id.  g  433);  and  that.  If 
objection  on  that  ground  be  not  taken  by  de- 
murrer or  answer,  the  defendant  is  deemed 
to  have  waived  the  same  (Id.  S  434).  These 
prorlslong  are  sobstantlaUy  the  Bame  aa  the 
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statutes  of  New  York  pertaining  to  the  same 
subject;  and  under  them  it  seems  to  be  set- 
tled there  that  In  actions  upon  contract,  as 
well  as  In  tort,  one  partner  may  recover  the 
whole  amount  due  his  ttrm,  unless  the  de- 
fendant plead  the  nonjoinder.  Among  the 
reasons  assigned  is  that  the  interest  of  a 
single  partner  extends  to  the  entire  demand; 
that,  as  payment  to  him  would  discbarge  de- 
fendant's liability  to  the  firm,  a  recovery  of 
the  whole  in  the  action  by  him  has  the  like 
effect.  Zabrlskle  t.  Smith,  13  N.  Y.  322; 
Patchin  T.  Peck,  38  N.  Y.  39;  Dickinson  t. 
Vanderpoel,  2  Hun,  626.  See,  also,  Sullivan 
V.  Cement  Co.,  119  N.  Y.  348.  23  N.  E.  820; 
Cliapin  T.  Clemltson,  1  Barb.  311.  In  the 
view  of  the  Minnesota  court,  the  change  in 
this  behalf  Introduced  by  the  Code  accords 
with  the  suggestion  above  Quoted  from  8 
Serg.  &  R.;  and  It  held  that  the  ground  here 
taken  by  appellant  is  untenable,  unless  the 
objection  Is  specially  pleaded.  Choteau  v. 
Davis,  82  Minn.  548,  21  N.  W.  748.  To  sim- 
ilar effect  is  Dunn  v.  Railroad  Co.,  68  Mo. 
208.  And  In  England,  since  the  judicature 
acts  of  1873-75,  and  the  orders  promulgated 
under  them,  the  failure  to  Join  all  the  part- 
ners as  plaintiffs  is  no  longer  fatal  to  an  ac< 
tion.  "If  all  the  members  of  a  firm  sue 
when  one  only  ought  to  do  so,  or  one  only 
sues  when  all  ought  to  do  so,  and  the  de- 
fendant can  show  that  he  Is  thereby  preju- 
diced, he  can  apply  to  have  the  improper 
parties  struck  out,  or  the  proper  parties  Join- 
ed, as  the  case  may  be."    LIndl.  Partn.  278. 

The  question  being  not  wholly  clear  on  the 
cases  In  this  state,  It  has  seemed  proper  to 
refer  thus  briefly  to  the  practice  prevailing 
In  other  Jurisdictions.  In  Andrews  v.  Hill 
Co.,  7  CaL  330,  the  plaintiff  sued  for  his 
proportion  of  a  joint  debt,  alleging  that  the 
residue  had  been  paid  to  his  co-contractor. 
The  defendant  pleaded  in  its  answer  that 
the  debt  sued  on  was  due,  if  at  all,  to  plain- 
tiff and  such  other  as  partners,  and  denied 
the  right  of  plaintiff  to  recover  any  portion 
thereof  as  his  separate  demand.  The  court 
held  on  a  rehearing  (afhrmlng  the  judgment 
for  plaintiff)  that  the  objection,  if  any,  ap- 
peared on  the  face  of  the  plaintiff's  com- 
plaint, and  that,  by  falling  to  demur,  the 
defendant  had,  in  virtue  of  the  statute,  waiv- 
ed the  point.  There  are,  however,  some  lat- 
er cases  from  which  may  be  argued,  as  ap- 
pellant has  done,  with  considerable  plausl- 
Wlity,  that  proof  of  a  partnership  claim  only, 
under  the  issues  here,  presents  an  Instance 
of  failure  of  proof.  McCord  T.  Scale,  56 
Gal.  262;  Welnrelch  T.  Johnston,  78  Cal.  254. 
20  Pac.  556;  "Webb  v.  Tresoony,  76  Cal.  631, 
18  Pac.  790.  See.  also,  Baxter  t.  Hart,  104 
Cal.  344,  37  Pac.  941. 

But  the  question  now  raised  was  not  in- 
volved in  any  of  these  cases;  and.  on  the 
other  hand.  It  has  been  often  decided  that 
defect  of  parties  having  a  Joint  interest  with 
plaintiff  In  the  contract  or  other  subject  of 
the  action  must  be  pleaded.   Trenor  v.  Boil- 


road  Co.,  50  Cal.  222;  Wendt  v.  Boss,  33  Cal. 
650;  Dunn  v.  Tozer,  10  Cal.  167.  Thus,  in 
Foley  V.  Bullard,  99  Cal.  516,  33  Pac.  1081, 
a  Judgment  lu  favor  of  plaintiff  enforcing 
the  lien  of  a  street  assessment,  he  being  one 
of  two  owners  of  the  demand  in  suit,  was 
sustained;  the  court  saying  that,  if  the  de- 
fendants would  rely  upon  the  defect  of  par- 
ties plaintiff,  the  objection  should  have  been 
presented  in  their  answer.  In  Rutenberg  v. 
Main,  47  Cal.  221,  the  court  said  that  the 
statutory  provision  (of  the  same  class  as 
that  we  are  considering)  requiring  an  objec- 
tion for  misjoinder  of  defendants  to  be  plead- 
ed "to  the  extent  necessary  to  give  it  effect 
controls  the  principle  that  the  proofs  and 
allegations  must  correspond."  The  object  of 
the  statute  Is  to  bring  the  parties  to  speedy 
issue  on  the  merits;  and  we  are  of  opinion, 
following  the  Incontestable  trend  of  author- 
ity, that  the  absence  as  parties  of  some  of 
the  partners  from  a  complaint  by  one  or 
more  of  them  on  a  partnership  demand  does 
not,  speakhig  Btrlctly,  affect  the  merits,  and. 
In  order  to  be  considered,  must  be  pleaded 
by  the  defendant.  The  motion  for  nonsuit 
was  therefore  properly  denied. 

2.  At  the  close  of  the  evidence,  the  court 
instructed  the  Jury  on  the  request  of  the  de- 
fendant, that  If  they  found  that  plaintiff 
made  the  alleged  contract  on  behalf  of  his 
firm,  and  that  the  firm  did  the  work  at  the 
expense  of  the  partnership,  pursuant  to  such 
contract,  and  none  other,  then  they  should 
find  for  defendant.  The  court  then,  of  Its 
own  motion,  gave  the  Jury  other  Instruc- 
tions, which,  defendant  contends,  were  con- 
tradictory of  that  above  stated,  and  nullified 
its  effect.  We  agree  with  this  contention, 
but  defendant  took  no  objection  or  excep- 
tion to  such  additional  instructions,  and 
must  be  deemed  to  have  consented  to  the 
presentation  of  the  case  to  the  Jury  In  this 
manner.  Wilkinson  v.  Parrott,  32  Cal.  102. 
Moreover,  the  first  Instruction,  being  upon  a 
point  not  in  Issue,  was  erroneous;  and,  be- 
ing in  favor  of  appellant,  the  confilct  with 
otlier  instructions  is  no  ground  for  reversal. 
Dennlson  v.  Chapman,  105  Cal.  448,  39  Pac. 
61.  The  Judgment  and  order  should  be  af- 
firmed. 

We  concur:    BELCHER,  0.;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

110  C&1.  455 

BAKER  et  al.  v.  SOUTHERN  CALIFORNIA 

RY.  CO,  (U  A.  61.) 
(Supreme  Court  of  California.  Dec.  17,  1895.) 
Supreme  Court— Jcrisdictiom. 
The  auprpme  court,  having  appellate  Ju- 
risdiction "in  all  canes  •  •  •  which  involve 
the  title  or  possession  of  real  estate,"  has  juris- 
diction of  dofeiidnnt's  appeal  in  an  action  un- 
der Civ.  Code,  S  485,  declaring  a  railroad  com- 
pany, in  case  It  does  not  fence  its  right  of  way. 
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liable  for  cattle  killed  by  Its  train  on  its  roaa. 
which  passed  throuffh  or  along  the  property  of 
the  owner  thereof, — ^plaintiff  haring  to  show 
ownership,  or  at  least  possession,  of  the  ad- 
jolnitig  land,  and  issue  thereon  being  raised 
by  the  pleadings;  and  it  is  immaterial  that  de- 
fendan^  by  his  appeal,  raises  no  qaestioD  as  to 
such  ownership  cr  possession. 

DepartmeDt  1.  Appeal  from  superior 
court,  San  Diego  county;  George  Puter^ 
baugh,  Judge. 

Action  by  Amelia  B.  Baker  and  others 
against  the  Southern  California  Railway 
Company.  PlaiatUfa  had  judgment,  and  de- 
fendant appealed.  Plaintiffs  move  to  dis- 
miss appeal.  Denied. 

Wm.  J.  Hunsaker,  for  appellant  WlthlDg< 
ton  &  Carter,  for  respondents. 

GAROUTTB,  J.  This  is  a  motion  to  dls- 
mlBS  an  appeal  upon  the  ground  of  lack  of 
jurisdiction  in  this  court  to  entertain  it.  Sec- 
tion 485  of  the  Civil  Code  provides:  "Rail- 
road corporations  mnst  make  and  maintain 
a  good  and  sufficient  fence  on  either  or  both 
sides  of  their  track  and  property.  In  case 
they  do  not  make  and  maintain  such  fence. 
If  tbelr  engine  or  cars  shall  kill  or  maim 
any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or 
along  the  property  of  the  owner  thereof, 
they  must  pay  to  the  owner  of  such  cattle 
or  other  domestic  animals  a  fair  market 
price  for  the  same."  PlalntiCC  brongbt  an  ac- 
tion in  the  Justice's  court,  under  the  provi- 
sions of  this  section  of  the  Civil  Code,  to  re- 
cover for  the  value  of  two  certain  domestic 
animals  killed  by  the  cars  and  engine  of  de- 
fendant, said  animals  being  of  the  value  of 
$130.  It  will  be  noticed  that  by  this  sec- 
tion It  is  contemplated  that  the  plaintlfT  must 
be  the  owner  of  the  land  through  which  the 
line  of  road  passes,  and  an  allegation  of  own- 
ership was  made  In  the  complaint  in  the  pres- 
ent case.  Defendant  filed  a  verified  answer, 
and,  among  other  things,  put  in  direct  Issue 
the  allegation  of  the  complaint  as  to  the  own- 
ership of  the  land,  and  demanded  that  the 
case  be  certified  to  the  superior  court  for 
trial,  as  one  Involving  the  title  to  real  estate. 
The  case  was  thereupon  certified  to  the  su- 
I>erlor  court,  where  Judgment  went  for  plaln- 
tlfTs,  and  the  appeal  was  taken  which  we 
now  have  under  consideration. 

We  think  the  appeal  will  He.  This  court 
has  appellate  Jurisdiction  "In  all  cases  at 
law  which  involve  the  title  or  possession  of 
real  estate"  (Code  Civ.  Proc.  |  62,  snbd.  2); 
and  in  this  case  the  title,  or  at  least  the  pos- 
session, of  a  certain  tract  of  land  was  in- 
Tolved.  It  was  a  material  fact  In  the  case, 
and  the  establishment  of  tiiat  fact  was  a  con- 
dition precedent  to  a  recovery.  In  cases 
like  the  present  one,  jurisdiction  of  the  court 
Is  determined  by  the  nature  of  the  evidence 
necesaaiy  to  support  the  national  allegations 
of  the  complaint.  And  the  fact  that  defend- 
ant, by  his  appeal  to  this  court  from  the 
judgmentt  or  from  thft  order  doiylng  a  mo* 


tlon  for  a  new  trial,  has  raised  no  question 
as  to  those  matters  which  give  Jurisdiction 
to  this  court,  is  not  material  as  shedding 
light  upon  the  disposition  of  the  motion  we 
are  now  considering.  We  indorse  the  views 
of  the  learned  commissioner,  as  expressed 
In  the  case  of  Hart  v.  Carnall-Hopklns  Co., 
103  Cal.  132.  37  Pac.  196;  and  in  consonance 
with  the  principle  there  declared,  we  con- 
clude the  motion  to  dismiss  the  api>eal  must 
be  denied,  and  it  la  so  ordered. 

We  concur:  HARRISON,  3.;  VAN 
FLEET,  J. 


no  Oil.  m 

RANDOIi  T.  SCOTT  et  el.  (No.  15,910.)  i 
{Supreme  Court  of  California.    Dec.  2«,  1895.) 

FORFBITURB   or   Le ABB— ASSIGSMEXT  OF  LcSSBE'S 

Halt  Intbrkst — Brsach  of  Covehant. 

1.  A  covenant  by  two  lessees  not  to  assign 
the  lease,  or  permit  an  assignment  thereof  to  be 
made,  by  bankruptcy  or  otherwise,  for  breach 
of  wnich  the  lessor  retained  the  right  of  re- 
entry, was  not  broken  1^  an  assignment  of  the 
nndivided  half  Interest  of  one  of  Said  lessees 
to  his  assignee  in  insolvency. 

2.  Though  the  lessees  of  a  fruit  orchard 
covenanted  to  keep  the  demised  premises  free 
from  undergrowth,  except  that  th.«f  might  raise 
squash  and  pumpkins  between  the  trees,  the 
lease  will  not  be  forfeited  because  the  lessees 
planted  com  and  beans  and  nursery  trees  over 
a  small  portion  of  the  land,  particularly  as  the 
lessor,  having  the  right  to  view  the  laira.  mad* 
uo  objection  to  the  manner  in  which  It  was 
planted. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds,  Jud£& 

ActUm  by  Christiana  T.  Bandol  against 
Eugene  B.  Scott  and  others,  to  recover  pos- 
session of  leased  land.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Afiirmed. 

Prtngle  ft  Boyd,  for  appellant.  Archer  A 
Bowden  and  W.  O,  Kenned^,  tos  r^pond> 
entfl. 

MeFARLAND,  J.  A  demurrer  to  the 
amended  complaint  was  sustained,  piaintUt 
declined  to  further  amend,  and  judgment 
was  rendered  for  defendants.  Plaintiff  ap- 
peals from  the  Judgment  The  action  is  to 
recover  possession  of  land  leased  by  the 
plaintiff,  upon  the  ground  that  certain  cov- 
enants of  the  lessees  have  not  been  kept,— 
substantially  a  bill  to  declare  the  forfeiture 
of  a  lease.  The  provision  for  the  forfeiture 
Is  that  'if  default  shaU  be  made  in  any  of 
the  covenants  herein  contained,  then  it  shall 
be  lawftd  for  the  lessor  to  rfr«nter  the  said 
premises."  The  term  of  the  lease  was  10 
years  from  the  let  day  of  October,  1880. 
The  lessees  were  Eugene  B.  Scott  and  W. 
W.  CoBStts.  The  land  leased  was  418acreB 
ot  micultlTated  land.  By  the  terms  of  the 
lease  the  lessees  wore  to  lay  out  and  di- 
vide 400  acres  of  this  land  into  8  convenittt 
parts,  as  neariy  equal  as  may  be,  *niavinff 
regard  to  separate  facility  of  access^  aaO^ 

1  Hehsaring  denied. 
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subject  to  the  Ara>rDTal  of  the  lesBor,"  tbey 
were  to  'thoroaghly  prepare"  thin  400  acres 
for  planting,  and  to  plant  the  whole  thereof 
with  trees  of  French  prunes  and  peaches  of 
certain  specified  varieties,  and  to  complete  ' 
the  plantins  in  the  winter  of  the  year  1890. 
They  were  to  properly  tend,  coltiTate,  prune, 
and  care  for  these  trees  during  the  whole 
term  of  the  lease,  and  to  protect  them  from 
disease  and  Insects  by  the  most  improved 
methods;  and  they  were  to  gather  the  fruit 
(of  course,  after  the  trees  should  have  com-  ■ 
menced  to  bear)  each  year  In  boxes  and  de- 
liver one-third  thereof,  as  rent,  to  plaintiff 
at  a  place  In  San  3ob6  to  be  selected  by  her 
agraiL  There  are  other  covenants  by  the  i 
lesseee  not  necessary  to  be  here  noticed,  be-  I 
cause  the  complaint  admits  that  all  the  cov-  | 
enants  were  fully  complied  with  except  the  | 
two  her^nafter  mentioned.  One  of  the  coven- 
ants alleged  to  have  been  broken  is  as  fol- 
lows: "And  the  said  lessees  do  hereby  cov- 
enant *  *  *  not  to  assign  this  lease,  or 
permit  any  assignment  thereof  to  be  made, 
by  bankruptcy  or  otherwise,  without  the 
wrlttm  consent  of  the  lessor."  And  the  al- 
leged breach  of  this  covenant  Is  based  upon 
the  alleged  facta  that  in  September,  1891, 
said  Gomens  filed  his  petition  In  Insolvency 
In  the  proper  court,  and  included  in  the 
schedule  of  his  property  "an  undivided  one- 
half  Interest"  In  said  leaae;  that  he  was  sub- 
sequently adjudged  by  said  court  to  be  an 
insolvent  debtor;  that  In  October,  1891,  one 
Burkholder  duly  became  his  assignee;  that 
in  due  course  all  of  eaid  Cozzens'  property 
was  assigned  to  said  assignee;    that  in 
March,  1892,  said  assignee  was  empowered 
by  said  court  to  sell  all  the  property  of  said 
insolvent;  that  he  threatens  to  sell  the  same, 
including  the  said  half  interest  In  said  lease;  | 
and  that  said  Scott  and  said  Burkholder  are  i 
in  possession  of  said  demised  premises,  and  t 
withheld  the  same  from  plaintiff. 

These  averments  do  not  show  an  assign- 
ment of  the  lease  by  the  lessees  within  the 
meaning  of  said  covenant;    waiving  other 
points  made  by  respondents  In  support  of  ; 
the  Judgment,— as,  for  Instance,  that,  under  \ 
the  strict  construction  applicable  to  forfel-  | 
tures,  "bankruptcy"  does  not  Include  insol-  j 
vency;  that  the  assignment  to  the  assignee  j 
In  insolvency  was  by  operation  of  law,  and 
was  not  the  act  of  Cozzens;  that  Scott  did 
not  "permit"  the  bankruptcy;  and  that  the 
covenant  Is  against  public  policy,  and  in  ex- 
press contravention  of  the  insolvent  law. 
Scott  and  Cozzens  were  tenants  in  common 
of  the  land  leased.  This  Is  admitted  and  de- 
clared by  appellant.  Neither  could,  there- 
fore, dispose  of  the  Interest  of  the  other,  nor 
could  either  prevent  the  other  from  dispos- 
ing of  his  interest;  and  appellant  must  be 
considered  as  having  dealt  with  the  lessees 
as  tenants  in  common,  and  with  Imowledge 
of  their  rights,  powers,  and  disabilities  as 
■uch  tenants.  When,  therefore,  under  these 
(dieimistances,  it  was  ooremmted  merely 

v^2p.nal0— 62 


tlwt  the  'aenees"  should  not  andgn  '*the 
lease,"— the  lease,  as  an  entirety,-— the  mean- 
ing of  the  parties  Is  presumed  to  be  that  the 
iMse  should  not  be  assigned  In  the  only  way 
in  which  It  could  have  been  assigned,  name- 
ly, by  the  Joint  act  of  the  lessees.  The  ieaae, 
therefore,  was  not  assigned  within  the 
meaning  of  the  contract  If  the  proceedings 
in  Insolvency  worked  a  valid  assignment  of 
anything,  it  was  only  an  interest  in  the 
lease;  and  that  Scott  could  not  have  pre- 
vented. The  covenant  does  not  provide  that 
the  lease  should  be  forfeited  upon  the  as- 
signment by  one  of  the  tenants  In  common 
of  his  Interest  The  understanding  of  the 
parties  as  to  the  covenant  In  question  Ui 
Illustrated  by  another  clause,  which  pro- 
vides that  the  lessor  may  cancel  the  lease 
"in  case  of  the  death  of  the  leasees,"— not 
of  one  of  the  lessees.  A  forfeiture  can  be 
enforced  only  when  there  Is  "such  a  breach 
shown  as  it  was  the  dear  and  manifest  in- 
tention of  the  parties  to  provide  for."  Tayl. 
limdl.  &  Ten.  (8th  Ed.)  |  489,  and  cases  dted.' 
In  all  the  cases  cited  by  appellant  the  cov- 
enant was  by  a  single  lessee,  holding  in 
severalty.  In  Yaricy  v.  Cc^iperd,  KB.? 
O.  P.  505.  the  original  lessee  bad  assigned 
to  copartners.  Of  course,  it  is  unnecessary 
to  cite  authorities  to  the  i>olnts  that  coven-! 
ants  in  restraint  of  alienation  are  barely 
tblerated,  and  that  contracts  looking  to  pen- 
alties and  forfeitures  must  be  strictly  con- 
strued; but  a  few  instances  of  partlcnlar 
expressions  used  In  statements  of  the  rule, 
and  cases  to  which  It  has  been  applied,  may 
not  be  unprofitable.  Our  own  Code  provides 
that  "a  condition  involving  a  forfeiture  must 
be  strictly  interpreted  against  the  party  for 
whose  benefit  it  is  created."  Olv.  Code,  { 
1442.  As  to  the  power  of  re-entry  for  the 
forfeiture  of  a  lease,  it  was  said  by  Justice 
Miller:  "It  has  always  been  considered  that 
it  was  necessary  to  restrain  it  to  the  most 
technical  limits  of  the  terms  and  conditions 
upon  which  the  right  is  to  be  exercised." 
Elevator  Case,  37  Fed.  201.  "Covenants  of 
this  description  are  construed  by  courts  of 
law  with  the  utmost  Jealousy  to  prevent  the 
restraint  from  going  beytmd  the  express  stlp-. 
ulation."  Tayl.  LandL  &  Ten.  g  403.  In  Has- 
brook  V.  Paddock,  1  Barb,  635,  It  was  held 
that  a  lease  of  a  lot  of  state  land  (under 
a  statute)  which  provided  for  a  forfeiture 
if  the  lot  should  be  used  for  purposes  other 
than  tlie  manufacture  of  salt  was  not  for- 
feited by  the  use  of  a  part  of  the  lot  for 
other  purposes;  and  the  court  after  refer- 
ring to  the  rule  of  strict  construction  against 
penalties  and  forfeitures,  said:  "Until  the 
legislature  has  explicitly  declared  their  In- 
tention to  forfeit  parts  of  lots,  It  is  no  part 
of  the  duty  of  courts,  In  the  construction  of 
a  peual  statute,  to  extend  the  meaning  of 
words  and  phrases  which  the  law  makers 
have  chosen  to  employ."  In  Jackson  v.  SIl- 
vemall,  15  Johns.  278,  the  covenant  of  the 
lessees  was  not  "to  sell  and  dispose  ot,  at 


Digitized  by  Google 


978 


FAOIFIO  REPORTER,  ToL  42. 


(Cat 


assign  their  estate  In  tbe  demised  premises," 
and  tbe  lessees  "demised,  leased,  and  to 
farm  let"  a  part  of  the  premises  for  20  years 
—being  less  than  the  full  tei-m;  and  the 
court  held  that  this  did  not  give  u  right  of 
re-entry,  saying  that  "the  plulntllTs  right 
is  strict!  Juris,  and  to  enable  blm  to  recover 
on  the  ground  of  forfeiture  be  must  brlx^ 
bis  case  within  the  penalty  on  tJie  most 
literal  and  rigid  interpretation  of  the  cov- 
enant," and  that  the  covenant  meant  an  as- 
signing of  the  whole  estate  and  not  a  mere 
subletting.  It  has  been  held,  also,  that  a 
covenant  "not  to  let  or  underlet  the  whole 
or  any  paxV*  of  the  demised  premises  does 
not  preclude  an  assignment  of  the  whole  In- 
terest Lynde  v.  Hough,  27  Barb.  416. 
These  instances  (extreme  perhaps)  are  no- 
ticed merely  to  show  the  tenacity  with 
which  courts  hold  to  the  rule  that  forfei- 
tures of  estates  and  restraints  upon  allen- 
atl<ms  should  not  be  enforced,  except  when 
the  terms  of  the  conditions  are  so  plain  as 
to  be  beyond  the  province  of  construction. 
And  an  application  of  these  principles  to  the 
case  at  bar  clearly  precludes  the  forfeiture 
here  attempted.  It  Is  difficult  to  imagine  a 
case  where  the  enforcement  of  a  forfeiture 
would  be  more  unjust  This  action  was  not 
commenced  until  the  fourth  year  after  the 
execution  of  the  lease,  and  three  years  after 
the  Insolvency  of  Cossens;  and  it  is  quite 
apparent  that  the  lessees  had  then  perform- 
ed the  burdensome  part  of  their  contract 
without  having  received  any  sulratantial  re- 
muneration. They  created  a  valuable  prop- 
erty for  appellant,  by  preparing  the  soil  and 
planting  and  taking  care  of  the  trees,  until 
they  were  about  In  a  condition  to  bear  fruit, 
and  return  something  to  them  for  tlieir  out- 
lay; and  now  the  appellant  proposes  to 
take  possession  of  the  land  thus  improved, 
and  appropriate,  without  consideration,  the 
results  of  their  money  and  labor. 

2.  A  mere  statement  of  the  second  ground 
for  a  forfeiture  ts  sufficient  to  show  Its  in- 
Buffldency.  The  covenant  for  tlie  violation 
of  which  the  forfeiture  is  sought  in  the  sec- 
ond count  of  the  complaint  is  as  follows: 
"The  land  to  be  continuously  cultivated  in 
a  good  and  husbandilke  manner,  and  kept 
clear  of  other  growth,  except  that  the  les- 
sees may  raise  squash  or  pumpkins  between 
the  peach  trees  during  the  first  two  years 
of  their  growth,  and  between  the  prune 
trees  during  the  first  three  years  of  their 
growth."  And  the  averment  upon  which 
forfeitnre  is  sought  is  that  the  cultivation 
was  not  In  a  good  and  hnsbandUke  man- 
ner, "in  this:  that  the  defoidanls  have  plant- 
ed and  now  maintain  4  rows  of  com  be- 
tween every  2  rows  of  the  said  fruit  trees 
over  a  space  of  about  12  acres,  and  4  rows 
of  beans  between  every  2  rows  of  the  said 
fruit  trees  over  a  Bjiace  of  about  20  acres, 
and  a  nursery  of  young  trees  between  the 
rows  of  the  fruit  trees  In  the  said  land  de- 
scribed over  a  space  of  2  acres."  Whatever 


other  remedies  appellant  may  have  had.  tbe 
planting  of  com,  beans,  and  nursery  trees 
over  a  very  small  part  of  the  400  acres,  in- 
stead of  squash  and  pumpkins  over  the 
whole  of  It,  is  entirely  too  trivial  a  matter, 
under  the  principles  above  stated,  to  war- 
rant a  forfeiture,  particularly  as  the  lessor 
had  the  right,  under  the  terms  of  the  lease, 
to  "at  any  and  all  times  rater  upon  and  in- 
spect the  demised  premises,  in  order  to  be 
Informed  of  the  condition  of  the  land  and 
trees,  and  of  the  faithful  performance  by 
tlie  lessees  of  their  covenants  aforesaid," 
and  made  no  objection  to  the  com  and  beans. 
The  judgment  is  affirmed. 

We  concur:  HENSHAW,  J.;  TEMPLE.  J. 
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FREESH  V.  PENNIB.    (No.  15,900.) 

(Supreme  Court  of  California.    Dec.  IT.  lS9o.> 

AccouxTiXQ  or  Admixistiutor— ATTOBKav*a  Fees 
—Allowance— Bkvi  kw. 

Ob  enit  by  an  adminii^trator  against  the 
executor  of  a  former  administrator  for  an  ac- 
counting, an  allowuace  of  $80,UUO  as  a  credit 
on  the  account  for  money  paid  to  an  attorn^jr 
for  his  services  in  the  administration  wUl  not  be 
revised,  where  it  appears  tliat  all  the  attome}'§ 
summoned  as  expert  witnoasea  plscod  their  val- 
ue above  that  sum,  sod  the  only  heir,  by  her 
counsel,  in  open  court  consented  to  the  allow- 
ance of  a  sum  not  greater  than  that  amount 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Action  by  A.  O.  Freese,  administrator, 
against  James  O.  Pennle,  Jr.,  executor,  for 
an  accounting  of  his  testator's  adintntstratlon 
of  the  estate  of  plaintiff's  Intestate.  From  an 
order  allowing  a  credit  of  $80,000  for  attoi^ 
ney's  fees  jmld  out  by  defendant's  testator 
for  plaintiff's  intestate  during  bis  administra- 
tion, plaintiff  appeals.  Affirmed. 

W.  H.  H.  Hart  and  J.  D.  SuUlvao,  for  ap- 
pellant Horace  6.  Piatt  and  Xaphtaly. 
Fi-eidenrlch  &  Ackerman,  for  respondent 

GAROUTTE.  3.  James  a  Pennle,  having 
acted  as  administrator  de  bonis  non  of  tbe 
estate  of  Thomas  H.  Blythe,  deceased,  tnm 
May,  1S89,  until  his  death,  in  December,  1893, 
his  executor,  James  G.  Pennle,  Jr.»  tbe  de- 
fendant herein,  was  dted  in  this  proceeding 
to  account  tor  his  testator's  administration  of 
the  estate  of  Blythe.  In  answer  to  this  <dta- 
tlon,  he  rendered  an  account  of  such  admin- 
istration, tn  which  he  dalmed  a  credit  for  his 
testator  for  fees  paid  and  to  be  paid  to 
Messrs.  Naphtaly,  Frtidrarlch  &  Ackerman, 
for  legal  services  rendered  In  the  matter  of 
the  estate  of  Blythe  during  the  term  of  his 
testator's  administration  thereof.  The  (nily 
question  as  to  the  credit  cktimed  related  to 
the  amount  thraeof,  and  that  question  was 
submitted  to  the  court,  on  evidence  of  the 
services  rendered  by  said  legal  firm,  inclod- 
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Ing  expert  testimony  as  to  the  value  of  each 
serrices.  The  court  allowed  and  ordered 
paid  from  tbe  estate  of  Blytbe  the  sum  of 
$S0,000,  and  tbla  appeal  Is  from  tliat  order. 

There  was  no  conflict  of  eTldence,  either 
as  to  the  amount  of  the  services  or  the  value 
thereof.  The  disinterested  expert  witnesses 
as  to  the  value  of  the  services  were  all  em- 
inent attorneys  at  law,  practicing  in  the  city 
of  San  Francisco.  The  average  of  their  esti- 
mates of  the  value  of  the  services  rendered 
by  the  aforesaid  legal  firm  was  about  ?90,- 
000,  and  the  estimate  of  each  of  them  was 
above  $80,000.  At  the  close  of  defendant's 
evidence  on  this  issue,  Mr.  W.  H.  H.  Hart, 
attorney  for  Florence  Blythe  Hinckley,  sole 
heir  of  Thomas  H.  Blythe,  and  Mr.  Horace  G. 
Piatt,  attorney  for  defendant,  addressed  the 
court  as  follows:  "Mr.  Hart:  I  have  had  a 
conversation  with  Messrs.  Naphtaly,  Frelden- 
rich  &  Ackerman  with  reference  to  the  mat- 
ter of  thefr  compensation,  and  tbey  have  stat- 
ed  to  me  that  they  will  not  make  a  claim  for 
more  than  ?80,000.  Out  of  that  sum  they 
are  to  pay  Mr.  John  A.  Wright  for  services 
rendered  by  him  during  the  Pennie  adminis- 
tration, and  also  deduct  from  said  sum  the 
amount  they  have  already  received  on  ac- 
count, and  with  that  understanding,  viz.  that 
they  are  not  to  make  any  greater  claim  than 
^,000  In  the  aggregate,  we  do  not  care  to 
submit  any  testimony  contrary  thereto."  Mr. 
Horace  G.  Piatt,  attorney  for  defendant,  stat- 
ed: "That  will  be  satisfactory  to  us."  Mr. 
J.  D.  Sullivan,  attorney  for  the  plaintiff,  was 
present  at  tbe  time  these  statements  were 
made,  but  it  does  not  appear  that  he  said 
anything  relating  to  the  subject  of  them,  or 
that  he  objected  to  Mr.  Hart's  proposal. 

In  their  brief,  counsel  for  appellant  say: 
"If  expert  testimony  Is  binding  upon  this 
court  in  cases  of  this  character,  then  we  are 
compelled  to  admit  that  the  allowance  of 
$SO,000  to  said  attorneys  for  their  services  Is 
not  excessive."  But  plaintiff's  counsel  op- 
pose the  soundness  of  that  principle,  and  up- 
on their  view  and  construction  of  the  opin- 
ion ot  the  court  In  tlie  case  of  In  re  Borland, 
03  Cal.  281,  contend  that  this  court,  regard- 
less of  the  finding  of  the  trial  court,  should 
review  the  evidence  as  to  the  value  of  the 
services  rendered,  and  then  compare  its  own 
Judgment  of  their  value  with  that  of  the  ex- 
pert  witnesses,  and  thcreuiwn  make  such  al- 
lowance as  may  be  considered  Just.  We 
tMnk  that  case  does  not  go  to  the  longtha 
here  Insisted  upon,  and  the  principle  there 
declared  does  not  apply  to  this  court  as  an 
appellate  court  The  true  rule  Is  the  one 
there  announced,  and  that  Is.  the  trial  court 
Is  not  bound  to  fix  the  amount  of  tbe  fee  in 
accordance  with  the  opinion  of  expert  gen- 
tlemen, learned  in  the  law.  While  such  evi- 
dence is  proper,  and  always  admissible  by 
way  of  assisting  the  court  in  arriving  at  a 
conclusion.  It  is  not  at  all  conclusive  npon 
the  trial  court;  and  It  is  for  that  court  to 


say,  upon  a  consideration  of  all  tbs  evidence, 
taken  In  connection  with  its  own  best  Judg- 
ment, what  would  be  a  fair  and  Just  allow- 
ance for  the  services  rendered.  Attorneys 
are  Inclined  to  place  a  very  high  estimate 
upon  the  value  of  their  services  when  ren- 
dered In  important  litigation,  and  also  In- 
clined to  look  with  kindly  eyes  and  sympa- 
thbetlc  feelings  upon  the  efforts  of  brother  at- 
torneys when  engaged  In  establishing  before 
tbe  court  the  value  of  services  performed  In 
large  estates,  fortunate  enough  to  possess 
well-flUed  coffers.  Under  these  conditions, 
when  upon  the  witness  stand  as  experts,  tbey 
entertain  most  liberal  views  as  to  what 
should  be  the  amount  of  a  brother  attom^'s 
allowance,  and  hold  large  ideas  as  to  the  Im- 
portance of  the  litigation  In  which  he  has 
been  engaged.  It  Is  well,  and  it  is  the  law, 
that  the  court  should  temper  this  kind  of  evi- 
dence with  Its  own  calm  Judgment,  baaed 
upon  the  amount  and  kind  of  labor  pertorm- 
ed,  and  to  thereupon  make  its  decree.  When 
a  court  has  done  this,  this  court;  as  an  apel- 
late court,  only  has  the  right  to  Interfere 
with  its  Judgment  when  a  plain  and  palpable 
abuse  of  its  discretion  (for  it  has  a  large  dis- 
cretion in  such  matters)  has  occurred. 

While  the  fee  allowed  In  the  present  case 
is  a  veiy  large  one,  still  we  think  the  Judg- 
ment must  stand.  It  appears  that  the  al- 
lowance made  is  less  than  the  estimate  of  any 
witness  who  testified,  and  such  fact  indicates 
that  tbe  trial  court  did  not  consider  Its^  at>- 
solutely  bound  by  the  expert  testimony  pre- 
sented. Under  these  circumstances,  we  can- 
not say  that  the  allowance  Is  clearly  and  pal- 
pably too  great.  In  addition,  it  appears  that 
the  sole  heir  to  the  estate,  by  her  counsel, 
in  open  court,  at  the  trial,  consented  to  an 
allowance  of  this  amount  Practically  and 
substantially,  she  is  the  only  party  Interested 
in  this  litigation,  for  tbe  amount  of  the  fee 
must  come  from  her  estate.  The  administra- 
tor Is  here  as  an  appellant,  testing  tbe  valid- 
ity of  this  decree,  presumptively  for  his  own 
security  as  a  disbursing  agent  only. 

For  tbe  foregoing  reasons,  the  Judgment  Id 
afOrmed. 

I  concur:    VAX  FLEET,  J. 

TESIPLE,  J.  I  concur  In  the  Judgment  on 
the  ground  last  discussed  by  Mr.  Justice  GA- 
ROUTTE.  I  do  not  think  the  learned  Judge 
of  the  probate  court  could  have  used  his  own 
Judgment  as  to  the  sum  to  be  allowed;  for 
there  is  nothing  in  the  record  which  would 
Justify,  as  a  matter  of  discretion,  the  allow- 
ance of  so  large  a  sum.  The  court  properly, 
allowed  tbe  sum  agreed  to  by  the  party  who 
must  pay  it.  Courts  have  no  right  to  be  lib- 
eral with  the  money  of  other  people,  and 
should  be  careful  that  fees  allowed  for  trust 
estates  are  no  larger  than  would  be  paid  tor 
like  services  by  those  who  are  competent  to 
contract  for  themselvea. 
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McKUNE  et  al.  7.  SANTA  CLARA  VALLEY 

MILL  &  LUMBER  CO.    (No.  16,964.)i 
(Supreme  Court  of  California.    Dec  17,  1895.) 
Obbtrdctiito  Strbbt — Imjubt  to  Team— Nosook- 

PLIAKCB  WITH  ORDINANCE— Ck>?)THIBOTOBT  NbQ- 
LIGBNCB— PrSSUMPTIOSB— MlMOISDBR  OF  AC- 
TIONS— Waiyxb. 

1.  One  maintaining  lumber  piles  on  a  street 
Tilthout  authority  is  liable  to  one  injured  be- 
cause thereof  without  fault  of  his  own. 

2.  Lumber  piles  projectiiig  into  a  street  pre- 
Tented  a  team  advancing  on  the  proper  aide  of 
the  street,  and  shut  out  the  view  of  anything 
berond  it.  Oonsiderable  noise  wan  also  made 
by  a  neighboriiv  sawmill.  The  team  being 
drlTcn  around  the  pile  was  brought  close  to  a 
railroad  track,  and  then  an  approaching  train 
was  seen.  The  team  could  not  cross  the  track 
In  safety,  and  was  prevented  by  lamijer  piles 
from  moving  in  any  other  direction.  The  horses 
became  frightened  and  backed  into  the  train. 
Beld,  that  the  court  could  not  say,  as  matter 
of  law,  that  the  driyer  was  guilty  of  contribu- 
tory negligence,  and  properly  left  it  to  the  jury. 

3.  Possession  and  ownership  of  lumber  piled 
in  a  street  being  shown,  it  will  not  be  presumed 
that  its  location  was  without  the  knowledge  or 
contrary  to  the  wishes  of  the  owner. 

4.  Where  the  piling  of  lumber  by  defendant 
in  a  street  is  alleged  to  have  been  the  cause  of 
plaintiff's  injury,  it  is  not  error  to  charge  that 
xailure  to  comply  with  an  ordinance  is  negli- 
gence, and  that  If  defendant  was  obstructmg 
the  street  in  the  manner  alleged,  in  ▼iolation  of 
an  ordinance,  it  was  negligence. 

5.  Joinder  of  action  for  injury  to  a  wife,  to 
which  the  wife  is  a  necesBary  party,  with  ac- 
tion for  consequential  dn  mages  to  husband,  to 
which  the  wife  is  not  even  a  proper  party,  la 
waived  b7  failure  to  demur. 

Departmoit  2.  Appeal  from  superior  conrti 
Santa  Clara  connty;  W.  Q.  Lorlgan,  Jd^. 

Action  hj  B.  F.  McKune,  administrator,  anfl 
Elizabeth  Jones,  against  the  Saata  Clara  Val- 
ley Mill  &  Lumber  Company.  Judgment  for 
plaintiffs.    Defendant  appeals.  AflBrmed. 

Frs.  E.  Spencer  and  D.  W.  Burchard,  for 
appellant  S.  6.  Tompkins,  for  respondents. 

HENSHAW,  J.  Appeals  from  the  judg- 
ment, and  from  the  order  denying  defendant 
a  new  ti-Ial.  Samuel  Jonts  and  Elizabeth 
Jones,  his  wife,  prosecuted  this  action,  alleg- 
ing tliut  defendant  piled  and  maintained  lum- 
ber uiK)n  a  public  street  of  the  city  of  San 
Jos6,  contrary  to  and  in  direct  and  continual 
violatlou  of  an  ordinance  of  the  city  of  San 
Jo.sC,  and  in  willful  neglect  and  disregard  of 
the  rights,  safety,  and  convenience  of  per- 
sons traveling  along  the  highway.  On  May 
23d,  while  these  piles  of  lumber  were  so  main- 
tained, plaintiff  Elizabeth  Jones  was  being 
conveyed  In  a  buggy  driven  by  one  Aurelia 
Jones  along  said  street.  Reaching  the  Urst 
pile  of  lumber,  the  driver  was  compelled  to 
turn  around  It,  and  was  thus  brought  close  to 
a  railroad  track,  and  then,  for  the  first  time, 
became  awai-e  of  the  approach  of  a  train. 
Being  unable  to  turn  out.  or  to  move  away, 
by  reason  of  the  lumber  piles,  the  horse  be- 
came frightened,  and  backed  the  buggy  Into 
the  passing  care,  throwing  out  plaintiff  Eliza- 
beth Jones,  and  seriously  injuring  her,  to  the 
damage  of  plaintiffs  in  the  sum  of  915,000. 
1  Rehearing  denied. 


**PlaintiflfB  [the  compl^dnt  proceeds]  hare  been 
compelled  to  expend  the  further  sum  of  $600 
for  medical  attendance  upon  plaintiff  Eliza- 
beth Jones'  said  injuries,  and  the  further  sum 
of  $300  for  the  attendance  of  a  nurse."  De- 
fendant's motion  for  a  nonsuit  was  denied,  and 
the  cause  submitted  to  the  jury  for  dedsloa 
upon  the  evidence  of  plaiDtiffs  alone. 

The  motion  for  nonsuit  was  propraly  denied. 
It  is  true  that  when  the  evidence  is  un conflict- 
ing the  Question  of  contributory  negligence  la 
often  one  of  law  for  tbe  court  rather  than  one 
of  fact  for  the  jury.  But  if  the  court  Is  not  aat- 
isfled  that  the  evidence,  as  matter  of  law,  e^ 
tabUshes  the  contributory  negligence  of  the 
plaintiff,  or  If  It  believes  that,  under  tbe  evi- 
dence toiKhing  the  conduct  of  plaintiff,  rea- 
sonable mmds  might  differ  upon  the  qnestian 
whether  or  not  he  was  negligent,  then  the 
question  at  once  returns  to  the  domain  of 
fact,  and  the  duty  of  the  court  Is  to  allow  the 
jury  to  solve  It  as  a  tact  The  evidence  dis- 
closed that  the  occupants  of  the  buggy  were 
driving  upon  the  proper  side  of  the  roa<iway. 
They  saw  a  pile  of  lumber  In  front  of  them 
which  projected  Into  the  street.  They  could 
have  driven,  and  did  drive,  with  safety  around 
this  first  pile,  but  there  was  a  succession  of 
piles  beyond,  of  which  they  were  in  igno- 
rance. The  pile  shut  out  their  view.  The 
mill  made  considerable  noise.  Only  upon  driv- 
ing around  the  first  pile  did  they  see  the  other 
plies,  and  for  the  first  time  noticed  tbe  ap- 
proaching trahL  The  engineer  then,  too,  first 
observed  them.  They  were  thus  caught  In  a 
position  where  they  could  neither  advance  nor 
retreat,  nor  cross  the  track  with  safety,  and 
where  they  could  not  move  to  the  roaddde 
away  from  the  approaching  train,  because  of 
the  obstructing  lumber.  They  tried  to  get 
into  a  passage  or  driveway  between  the  lum- 
ber piles,  but  could  not  succeed.  As  tbe  en- 
gineer testified,  they  were  shut  In  a  box.  Un- 
der these  facts,  which  are  no  more  strongly 
stated  than  the  evidence  warrants,  the  ques- 
tion of  contributory  negligence  was  properly 
left  to  the  Jury. 

2.  That  the  defendant  was  guilty  of  negli- 
gence admits  of  no  doubt.  One  who  main- 
tains any  unauthorized  obstruction  upon  a 
highway  by  means  of  which  another,  throi^h 
no  fault  of  his  own.  Is  Injured  In  person  or 
property,  Is  responsible  In  damages  therefor. 
It  is  claimed,  however,  that  the  evidence  did 
not  show  that  the  defendant  owned  or  main- 
tained the  lumber  piles.  But  it  did  show  that 
defendant  operated  a  planing  mill,  and  that 
the  lumb^  was  piled  upon  Its  premises  pro- 
jecting into  the  street  "It  was  from  the 
front  of  the  mill  north  along  the  outdde  of 
the  sidewalk."  It  was  In  evidence,  also,  that 
defendant  owned  this  lumber,  and  Immediately 
after  the  accident  commenced  to  remove  It 
This.  In  the  absence  of  any  counter  showing, 
was  clearly  sufitdent  For,  the  possessloo  and 
ownership  of  the  property  being  thus  estab* 
lished,  It  Will  not  be  presumed  that  Its  location 
was  without  the  knowledee  or  contiaTjr  to  tbs 
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wishes  of  tile  owner.  For  these  reaaons  the 
Instrnctions  bearing  npon  this  proposftlon  were 
properly  refused. 

3.  An  ordinance  of  the  dty  of  San  Jos6  was 
Introduced,  dcclaiine  It  a  misdemeanor  for  any 
jfenou  to  place,  erect,  or  maintain  an  obstmc- 
tion  iipon  any  of  the  streets  of  the  city.  The 
court  Instructed  the  jury  as  follows:  "The 
faflure  to  comply  with  a  municipal  ordinance, 
or  to  perform  a  dutj-  which  Is  Imposed  by  a 
mnnlclpal  ordlnflnce,  Is  negligence  In  Itself. 
Therefore,  If  you  find  that  the  defendant,  at 
the  time  of  the  alleged  accident,  was  obstruct- 
ing the  said  Fourth  street  in  the  manner  al- 
leged, In  Tiolation  of  an  ordinance  of  the  city 
of  San  Jo86.  that  in  itself  establishes  negli- 
gence upon  the  part  of  the  defendant,  and  it 
Is  not  necessary  that  the  plaintiffs  moke  any 
further  showing  of  negligence  In  defendant  In 
order  to  recover."  Appellant  criticises  this  In- 
struction, using  the  language  of  the  supreme 
court  of  Oregon:  "To  say  that  the  mere  fact 
of  the  violation  of  the  ordinance  is  conclusive 
evidence  of  negligence,  Is  negligence  per  se, 
without  regard  to  the  conduct  of  the  plaintiff, 
or  the  duty  Imposed  upon  him  under  the  cir- 
cumstances, would  be  to  relieve  him  of  the  con- 
sequences of  his  acts,  when  they  contribute 
to  the  Injury,  and  result  In  an  unjust  liability 
•upon  the  defendant."  Beck  v.  Railway  Co.,  34 
Pac.  755.  That  the  failure  of  any  person  to 
perform  a  duty  Imposed  upon  him  by  statute 
or  legal  authority  is  sufficient  evidence  of  neg- 
Ugenee  has  been  repeatedly  declared  by  this 
court  Slemers  v.  Eiaen,  54  Cal.  418;  Drlscoll 
V.  Railway  Co.,  07  Cal.  55.3,  32  Pac,  5»1,  But 
the  principle  has  tlUs  very  obvious  limitation: 
The  act  or  omission  must  have  contributed  di- 
rectly to  the  injury,  or,  however  Improjier  or 
Illegal  It  may  have  been  In  the  abstract,  no 
action  for  dainngea  can  be  founded  uiwn  it. 
The  ftllure  of  a  locomotive  engineer  to  sound 
Ms  bell  or  whistle  before  erosshig  a  highway 
would  be  essentially  negligent,  but  a  totally 
deaf  traveler  upon  the  highway  could  In  no 
way  have  suffered  from  the  omission,  and  as 
to  him  it  would  not  be  negligence.  So,  too, 
the  requhrement  of  a  night  light  to  warn  the 
public  of  a  temporary  obstruction  upon  a  street 
wonld  not  advantage  a  man  absolutely  blind, 
and  the  failure  to  maintain  it  would  not,  as  to 
him,  be  neKligence.  But  with  an  exceptional 
case,  such  as  the  foregoing,  the  court  was  not 
dealing,  and,  under  the  facts  presented,  we 
do  not  think  the  objection  that  the  instruction 
eliminated  from  consideration  the  "conduct  of 
the  plaintiff,  or  the  duty  Imposed  upon  him," 
or,  in  other  words,  the  question  of  his  eontrib- 
trtory  negligence.  Is  well  taken.  For,  in  the 
first  place,  the  Instruction  declares  the  defena- 
aut  to  be  negligent  only  if  obstructing  the  street 
"In  the  manner  alleged,"  which  manner,  aa  al- 
leged, directly  contributed  to  the  acddent.  lu 
the  second  place,  the  Instruction,  which  Is 
one  of  0  series,  cannot  fairly  be  torn  from  Its 
context  for  criticism,  and  the  instructions,  as 
a  whole,  show  that  the  jury  was  fully  In- 
structed upon  the  doctiliie  (tf  contributory  neg- 


ligence,* the  court  Baying,  among  other  tlilngs: 

"An  obstruction  cannot  be  complained  of  by 
a  party  who  falls  to  exercise  ordinary  care 
and  prudence  In  avoiding  it." 

4.  The  court  admitted  evidence,  over  defend- 
ant's objection,  of  the  husband's  necessary  dis- 
bursements for  physicians  and  nurses  In  at- 
tending his  wife,  and,  likewise,  instructed  the 
Jury  upon  the  subject  This,  It  Is  claimed,  was 
error.   The  action  was,  primarily,  one  for  the 
recovery  of  damages  for  Injuries  done  to  the 
wife;  and  though  the  right  of  action  and  the 
damages  recovered  are  community  property., 
this  form  of  action  is  an  exception  to  the  ruli 
that  the  husband  has  control  of  the  commuiv 
]ty  property,  and  may  sue  or  be  sued  aloni 
where  It  Is  concerned.   The  wife  Is  a  neees 
I  snry  party.  Tell  v.  Gibson.  06  Cal.  247,  5  Pac 
j  223;  McFadden  v.  Railway  Co.,  H7  Gal.  464 
j  25  Pac.  081,    The  husband  has  a  separati. 
;  action  for  consequential  damages  to  him  foi 
j  his  wife's  Injuries,  In  which  are  Included  Iosa 
I  of  seiTlce  and  expenses  Incurred  looking  to 
!  her  recovery.  In  this  action  the  wife  is  nelthei 
j  a  necessary  nor  a  proper  party.    The  two 
causes  of  action  cannot,  with  us,  be  joined  U. 
!  one  suit,  though  the  practice  is  elsewhere  per' 
missihie.    Add.   Torts,  052.    The  complaint 
was,  therefore,  open  to  demurrer  for  improper 
joinder  of  causes  of  action.    Code  GIv,  Proc. 
i  430,  subd.  5.   The  defendant  ftiled  to  avail 
himself  of  his  right  to  demur,  and  made  no 
objection  to  the  complaint  imtll  evidence  was 
sought  to  be  Introduced  In  support  of  these 
averments.    His  objection,  then  for  the  first 
time  made,  came  too  late.    Having  failed  to 
demur,  he  la  conclusively   deemed  to  have 
waived  the  objection.   Id.  §  434.   The  instruc- 
tions, the  refusal  to  give  which  Is  complained 
of,  were  either  properly  refused  or  were  cov- 
ered by  those  given  of  the  court's  own  mo- 
i  tloD.  The  judgment  and  order  appealed  ftom 
I  ate  affirmed. 

j     We  concur:  TEMPLE.  J,;  McFARLAND, 
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In  re  DELANSyS  ESTATE.    (S.  F.  147.) 
(Supreme  Court  of  California,    Dec,  23.  1895.) 

EXRCUTORS  AMD  AT>M1XIRTHA.T0RS — SETTLEMENT  OF 
ACCOU.VT— COMMiaSlOXS  —  APPBLLATB  Ck)UBTS— 

Joit  18DICT10K — Appeal  —  Notice— Pabtjeb—De- 

OIBION. 

1.  Under  Code  Civ.  Proc.  {  1018,  providing 
for  allowance  to  exeoutors  of  comminRions  on 
the  fimouDt  of  the  cstnte  "accounted  for,"  bd 
executor  Rhould  not  be  allowed  commissions  for 
tlic  cnrc  of  land  in  the  possession  of  decedent  at 
his  death,  but  for  the  recovery  of  which  a  judg- 
ment hns  been  rendered  in  favor  of  a  third 
person,  tbouirli  at  the  time  of  the  setUement  of 
the  pxeciitDr's  account  an  appeal  is  pending 
from  such  jiidgmont. 

2.  UiKler  the  constitution,  giving  the  su- 
premo court  appellate  jurisdiction  on  all  such 
probntc  mnttcrs  as  mhy  be  provided  by  law. 
and  the  Code  of  Civil  Procedure,  authorizing 
appeals  from  an  order  "settliog  the  account  of 
an  executor,"  such  order  Is  appealable,  irre< 
BpecUve  of  tlie  amount  involved. 
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8.  Thongh  the  order  of  distribatioo  and  the 
order  settling  the  account  of  the  executor  are 
inchided  in  the  Bame  instrument,  undor  one  sig- 
nnture  of  the  judge,  yet  each  order  ia  appeal- 
able, and  therefore,  ou  api>eal  by  an  heir  from 
the  order  sottliu^  the  account,  service  of  notice 
on  a  di»tributGG  is  unnecessatT'. 

4.  On  reversal  of  the  order  settling  the  ac- 
count of  an  administrator,  an  order  of  distribu- 
tion  must  also  be  reversed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Appeal,  In  the  matter  of  the  estate  of  Mary 
Dela.ney,  from  an  order  of  distribution  and 
from  an  order  settling  the  account  of  the 
executrlK.  Reversed.' 

F.  J.  Castlehun,  for  appellant.  Sai\-yer  & 
Burnett  and  Nicholas  Bowden,  for  respond- 
ent 

HARRISON.  7.  The  executor  of  the  last 
will  of  Mary  Delaney,  deceased,  presented 
his  final  account  to  the  court  for  settlement 
and  allowance,  and  at  the  same  time  peti- 
tioned for  the  distribution  of  the  estate.  In 
his  account  be  included  a  claim  for  commis- 
sions upon  two  parcels  of  land  which  had 
been  included  in  the  Inventory  of  the  estate, 
but  whldi  were  at  that  time  InTolved  in  liti- 
gation wherein  a  judgment  was  subsequent- 
ly rradered  adverse  to  the  estate.  One  of 
the  heirs  contested  this  Item  of  the  account, 
but  her  objections  were  overruled,  and  the 
court  settled  the  account  allowing  the  exec- 
utor commissions  up(m  this  land,  and  there- 
upon made  a  decree  of  final  distribution. 
This  appeal  Is  taken  by  ber  from  the  order 
settling  the  account,  and  also  from  the  de- 
cree of  distribution.  These  two  parcels  of 
land  form  a  portion  of  Lafayette  Square,  in 
the  city  and  county  of  San  Francisco,  and 
were  in  the  possession  of  the  deceased  at  the 
time  of  her  death,  and  were  afterwards  tak- 
en into  possession  by  the  executor,  and  cared 
for  by  bim  during  bis  administration  of  the 
estate.  He  was  allowed  for  all  the  expense 
Incurred  In  thus  caring  for  the  property,  and 
was  also  allowed  commissions  upon  the  In- 
come received  therefrom.  It  was  shown  at 
the  hearing  that  the  land  was  a  poi'tlon  of 
that  included  In  the  action  of  City  and 
County  of  San  Francisco  r.  Mooney,  for  the 
recovery  of  Lafayette  Square,  and  that  at 
the  time  the  court  made  the  order  appealed 
from  Judgment  bad  been  rendered  therein 
In  favor  of  the  city  and  county,  and  that  an 
apiteal  therefrom  was  then  pending.  This 
Judgment  was  subsequently  affirmed  by  this 
court  106  Cal.  686,  39  Pac.  862.  This  hind 
bad  been  originally  appraised  at  ¥39,200.  and 
when  the  account  came  up  for  settlement, 
and  the  appellant  objected  to  any  allow- 
ance of  commissions  upon  Its  valuation,  the 
court  ordered  a  reappralsement,  and  upon 
such  reappralsement  the  land  wu  valued  at 
$109,200,  "upon  condition  that  the  estate  has 
title  to  the  same."  The  record  does  not 
show  at  what  time  tbla  reappralsement  was 


made,  or  that  any  further  proceedings  were 
had  upon  the  final  account  until  after  the 
filing  of  the  supplemental  account  The  final 
account  was  filed  March  30.  1892,  and  the 
objections  thereto  were  filed  in  April, 
The  supplemental  account  was  filed  in  Xo- 
ventber,  1894,  and  when  tliese  accounts  were 
again  brought  on  for  settlement  tbe  appel- 
lant renewed  her  objections  to  the  allowance 
of  commissions  upon  this  amount^  but  her 
objections  were  overruled. 

We  are  of  the  (pinion  that  the  court  erred 
in  allowing  the  executor  commissions  upon 
the  value  of  these  two  parcels  of  land.  They 
were  a  portion  of  a  public  square  in  the 
city  and  county  of  San  Francisco,  and  de- 
lineated as  such  upon  the  official  maps  of 
said  city  and  county,  and  presumptively 
were  not  susceptible  of  private  ownership. 
The  litigation  over  this  square  was  a  matter 
of  public  nottnlety,  and  at  the  time  the  or- 
der appealed  from  was  made  it  had 
judlchilly  determined  that  the  city  was  en- 
titled to  its  pcwsesslw.  It  is  not  sbown  by 
the  record  upon  what  basis  the  allowance  of 
commissions  upon  this  land  was  fixed  by  the 
court,  the  order  settling  the  account  in  this 
respect  being:  "Said  executor  should  be  al- 
lowed the  sum  of  91.487.60,  as  commissions 
on  the  estate  accounted  for  by  him  in  said 
final  account,  and  as  compensation  for  tiw 
care  of  the  property  belonging  to  and  claim- 
ed by  said  estate."  The  commlaslm  which 
the  statute  authorises  to  be  allowed  an  ex- 
ecutor IB  the  compensation  fixed  by  law  fbr 
his  care  of  the  property  belonging  to  the  es- 
tate, and  the  court  is  not  authorised  to  make 
any  additional  allowance,  unless  be  shall 
have  petitioned  for  an  allowance  therefor, 
and  shown  that  he  has  rendered  some  ex- 
traordinary service.  In  re  Moore's  Estate.  86 
Cal.  522,  31  Pac  684.  As  there  la  no  claim 
by  the  executor  In  the  present  case  that  he 
had  rendered  any  extraordinary  service  the 
order  of  the  court,  In  avrardlng  him  the 
above  amount  of  commlsdons,  must  be  con- 
strued to  be  as  his  compensation  for  caring 
for  the  property  belonging  to  the  estate; 
and,  to  the  extent  that  It  is  In  excess  of  the 
statutory  percentage  upon  the  estate  that  he 
has  accounted  for,  It  Is  erroneous.  The  ex- 
ecutor Is  to  be  allowed  commissions  upon 
the  amount  of  the  estate  "accounted  for"  by 
him  (Code  Glv.  Proc.  f  1018),  and  In  Re  lU- 
caud's  Estate,  TO  Cal.  69.  11  Pac.  471,  this 
phrase  was  construed  as  enUUlng  him  to 
commissions  upon  only  such  property  as  be- 
longed to  the  estate,  and  for  which  he  vranld 
be  cbargeable  In  his  account  In  that  case 
the  executors  took  posscsslim  of  certain  real 
estate  which  was  held  by  the  testator  at  the 
time  of  his  death,  and  d^ended  an  action 
which  was  then  pending  for  Its  recovery, 
and,  when  Judgment  bad  been  rendered 
against  them  for  its  possession,  surrendered 
the  some.  To  their  claim  for  commissions 
upon  the  appraised  value  of  the  land  the 
court  said:   "The  land  Itself  did  not  be- 
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lonff  to  the  estate.  It  waa,  therefore,  no  part 
of  Its  assets,  and  Its  value  did  not  form 
iiiiy  part  of  the  value  of  the  estate  In  the 
jK)ss(M«Hion  of  the  executors  for  which  they 
were  charneable.  Therefore,  as  It  was  not 
leKally  included  In  the  value  of  the  estate 
taken  Into  their  possession  and  for  which 
tUey  had  to  account,  they  were  not  entitled 
to  commissions  upon  It."  The  reasoning  of 
the  court  In  that  case  Is  fully  applicable  to 
tlie  present.  The  only  Interest  of  the  es- 
tate in  the  land  waa  that  of  possession,  and 
the  Judgment  of  the  superior  court  that  the 
title  to  the  hind  was  In  the  city  and  county 
should  have  been  recognized  by  the  court 
us  a  reason  for  disallowing  any  commissions 
thereon.  ITie  effect  of  the  Judgment  waa  to 
determine  that  the  estate  had  no  title  to  the 
land,  and,  consequently,  It  did  not  consti- 
tute a  portion  of  the  estate  to  be  accounted 
for  by  the  executor.  Although  the  judgment 
had  been  appealed  from,  there  was  no  pre- 
sumption that  It  would  be  reversed,  and,  if 
It  should  be  affirmed,  it  could  be  enforced 
at  any  time.  It  was  Immaterial  that  the 
executor  had  not  surrendered  possession  of 
the  land.  If  he  had  surrendercfl  it  upon 
the  entry  of  judgment.  It  would  not  be  con- 
tended that  he  should  hare  been  allowed 
commissions  upon  Its  value,  and,  whether  he 
surrenders  It  before  or  after  the  settlement 
of  his  account,  it  Is  equally  evident  that  it 
does  not  constitute  a  portion  of  the  estate 
accounted  for  by  him.  The  fact  that  the 
property  was  In  litigation  might  havo  been 
a  reason  for  the  court.  In  tlie  exercise  of  Its 
discretion,  to  delay  a  settlement  of  the  ac- 
count until  the  litigation  should  be  deter- 
mined, but.  If  the  executor  would  have  his 
account  settled  at  that  time  and  under  those 
circumstances,  the  court  was  not  authorized 
to  allow  him  commissions  upon  the  valua- 
tion of  property  which  had  been  determined 
not  to  belong  to  the  estate. 

The  rosiioadcut  urges  that.  Inasmuch  as  tlie 
appellant's  share  of  these  coramtsstons.  If 
they  had  boon  disallowed,  Is  less  than  $300, 
the  appeal  cannot  he  entertained.  The  con- 
stitution, however,  gives  to  this  court  appel- 
late jurladlcfion  "In  all  such  probate  matters 
as  may  be  provided  by  law,"  and  the  legis- 
lature lias  authorized  an  appeal  from  an  oi*- 
der  "settling  an  account  of  an  executor."  Ir- 
respective of  the  amount  Involved.  Code 
Civ.  I'roc.  §  903. 

A  mollnn  was  made  by  the  respondent  to 
dismiss  the  appeal  for  fiiiJure  to  serve  the 
notice  of  ajipeal  upon  one  of  the  distributees 
named  In  the  decree  of  distribution.  This 
appeal  Is,  however,  taken  from  the  order 
settling  the  account,  as  well  as  from  the  de- 
cree of  dlstrU»utI(m.  Each  of  these  orders 
Is  appealable,  and,  although  both  were  made 
at  the  same  time,  and  are  Included  In  the 
same  paper,  under  one  signature  of  the 
judge,  the  riglit  of  appeal  from  either  Is  not 
affected  tlit-reby.  L'pun  an  ax>pcal  from  an 
order  settlius  an  account,  tlie  executor  Is  the 


only  ftdTGrse  party  upon  whom  It  Is  neces- 
sary to  serve  the  notice  of  appeal.  Aa  the 
reversal  of  the  order  settling  the  account 
necessarily  vacates  the  decree  of  distribu- 
tion, it  Is  unuecessary  to  determine  whether 
the  appeal  from  that  decree  has  been  prop- 
erly taken.  The  orders  appealed  from  are 
reversed, 

Weconcur;  GAROUTTE, J.; VANFLBET, 

J. 
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HOWIJIND  ct  al.  T.  OAKLAND  GONSOL. 

ST.  RY.  CO.  ot  ol.   {No.  15,978.) 
(Supreme  Conrt  of  California.    Dec.  18,  1895.) 

Htheet  HAtLROADB— Action  fob  Isjcht  to  P*a- 
aEN'OBH— Evidence— EXPBBT  Tbhtihoeit  — Bz- 
CEssivR  Uamaoes— Nkv  Tual — Newlt-Dibcov- 

ERED  EVIDEXCE. 

1.  In  an  action  against  two  street-rnilwiiy 
companies  for  injuries  due  to  a  collision  between 
their  cars,  where  there  was  direct  evidence  of 
negligence  on  the  part  of  the  company  against 
which  juilgnient  was  reiiilpred,  It  was  proper  to 
deny  a  motion  for  new  trial  based  on  newly-dis- 
covered evidence  bearing  on  the  relative  negli- 
gence of  the  two  companies. 

2.  AVhere  an  export  bus  described  the  per- 
sonal injuries  received  by  plaintiff,  and  given 
his  opinion  as  to  the  cause,  a  question  snlMe- 
quently  pat  to  another  expert,  who  examined 
plaintiff  and  heard  the  testimony  of  the  first 
expert,  as  to  his  opinion  of  the  cause  of  tlie  con- 
ditions ho  observed,  "assuming  the  statement" 
made  by  the  first  expert  to  be  trne,  was  not  ob- 
jectionable as  asking  one  expert  to  base  his 
opinion  on  the  o|>inion  of  another  expert. 

3.  An  objection  to  a  qnestion  put  to  an  ex- 
pert, that  it  was  Irrelevant,  immaterial,  and 
incompetent,  was  too  general  to  allow  considera- 
tion of  whether  the  question  was  not  olijection- 
alilo  as  ii.'^king  one  expert  to  base  his  opinion  on 
the  opinion  of  another  expert. 

4.  An  objection  that  a  qnestion  to  an  ex- 
pert was  not  a  proper  hypothetical  question 
would  not  permit  the  consideration  of  whetlier 
it  was  proper  in  framing  tiie  question  to-refcr 
witness,  as  a  basia  for  his  opinion,  generally, 
to  facts  testified  to  by  another  expert  immedi- 
ately before. 

.5.  Whether  an  expert  has  qualified  himself 
to  answer  a  hypothetical  qnestion  is  within  the 
discretion  of  the  trial  court. 

G.  In  an  action  for  injuries  dae  to  a  colli- 
sion of  electric  street  cars,  the  manner  of  run- 
ning the  cars,  tlicir  speed,  and  the  facility  with 
which  they  can  be  stopped,  are  proper  snbjccts 
of  expert  testimony. 

7.  In  an  action  against  two  street-railroad 
companies  for  injuries  to  a  passenger  on  the  car 
of  one,  reroived  in  a  collision  at  a  crossing,  evi- 
dence of  a  custom  between  street- railroad  com- 
panies of  giriiig  the  old<>r  cnmnany  tlic  right  of 
way  at  crossings  was  admissilile  to  show  which 
dofeiKlnnt  was  guilty  of  the  greater  negUgeucc. 

8.  In  an  action  by  a  passenger  of  a  street- 
railway  company  for  injuries,  where  It  appeared 
that  plaintiff  was  pregnant  at  the  time  of  the 
accident,  and  tlint  a  miscarriage  resulted,  and 
that  her  eyesight  and  the  action  of  her  heart 
were  impaired,  a  verdict  of  $10,000  waa  not  ex- 
cessive. 

Department  1.  Appeal  from  aupertor  court, 
Alameda  coxmty;  F.  B.  Ogden,  Judge. 

Action  by  Clara  Rowland  and  another 
against  the  Oakland  Consolidated  Htrect-ltDll- 
\ray  Company  and  tlie  Consolidated  Piedmont 
Cable  Company  £or  personal  injuries.  From 
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a  Jadgment  against  tte  defendant  Oakland 
Consolidated  Street-Ballway  Company,  and  an 
order  denying  a  new  trial,  it  appeals.  Affiiined. 

Ohlekering,  Thomas  &  Gregory  and  R.  M. 
Fitzgerald,  for  appellant.  Coogan  &  Foote  and 
F.  E.  Wbitney,  for  respondents. 

VAN  FLEET,  J.  Action  for  damages  re- 
mltlng  from  personal  injuries.  The  action  was 
against  botb  defendants,  the  injuries  having 
resulted  from  a  collision  of  the  cars  of  de- 
fendants at  a  point  where  mads  crossed. 
Verdict  and  Judgment  were  In  favor  of  plain- 
tiff against  the  defendant  Oakland  Consol- 
idated Street-Railway  Company  alone  and  the 
latter  appeals  from  the  Judgmoit  and  an  or- 
der denying  it  a  new  trloL 

1.  The  first  point  nrgcd  for  a  reversal  Is  that 
the  court  below  erred  in  not  granting  appel- 
lant a  new  trial  upon  the  ground  of  newly-dis- 
covered evidence.  The  evidence  at  the  trial 
I  upon  the  qnestion  aa  to  which  one  of  the  two 
defendants  was  gnlUy  of  tiie  greater  degree  of 
ne^lgoice  In  bringing  about  the  accident  was 
oonfllctlngt  bat  that  tb^  was  evidence  tend- 
ing directly  to  show  negligence  on  the  part  of 
appellant  there  is  no  question.  Tba  newly-dis- 
covered eviAeDcet  If  it  may  be  so  r^rded, 
,bearB  only  upon  the  Question  of  the  relative 
degree  of  negligence  of  the  two  defendants, 
'and  In  no  way  tends  to  rebut  or  defeat  plaiur 
jtifl's  right  to  recover  from  cue  or  both  of  the 
defendants.  While  It  may  not  be  purely  cu- 
mulattvoi  It  is  largely  of  the  same  genaid  char- 
acter and  to  the  same  point  as  much  of  the 
I  evidence  adduced  at  the  trial,  and  In  any  event 
la  not  such  as,  In  onr  ju^ment,  would  be  likely 
to  raider  a  dlffnent  result  upon  a  new  trial 
reasonably  probable.  Under  these  drcnm- 
stances,  tiie  court  below  was  not  only  JtisUfled 
In  denying  tlie  motion,  but  we  think  Its  ruling 
.  in  that  regard  was  clearly  correct, 
t  2.  The  evidence  showed  that,  about  tliree 
months  after  the  receipt  of  the  Injunes  com- 
plained of,  plaintiff,  who  mis  pregnant  at  the 
time  of  the  accident,  suffci-cd  a  miscarriage, 
and  the  evidence  tended  to  show  that  such  mis- 
carriage was  a  result  of  those  hijurlcs.  Dr. 
Huntington,  who  treated  plaintiff  fur  the  In- 
juries, and  subsequently  attended  her  at  the 
time  of  the  miscarriage,  was  a  witness  In  her 
lielialf,  and  described  to  tlie  jury  the  char- 
acter of  the  Injuries  Inflicted  upon  her,  and  tes- 
tified In  effect  that  in  view  of  her  condition  and 
the  character  of  Injuries  which  he  described. 
It  was  his  judgment  that  the  miscarriage  was 
produced  thereby.  Another  phj-sidan.  Dr. 
Stratton,  who  was  present  and  heard  the  tes- 
timony given  by  Dr.  Huntington,  was  then 
called  as  a  witness  for  plaintiff,  and  tcstlfled 
that  he  had  been  called  In  consultation  with 
Dr.  Huntington  at  plaintiff's  bedside,  shortly 
before  the  miscarriage,  but  too  late  to  note 
personally  the  immediate  character  of  her  In- 
juries. Afta-  describing  plalntifT's  condition  at 
the  time  he  was  so  called,  he  was  a^ed  by 
plaintiff  tblB  question:  "Assuming  the  state- 


ment made  by  Dr.  Hunthigton  to  be  true,  and 
the  character  of  the  Injuries  he  has  described 
to  hare  been  Inflicted  by  a  collision  of  two 
street  cars,  what.  In  yonr  judgment,  was  the 
cause  of  the  condiUon  tliat  you  observed? 
Was  it  the  accident,  or  any  other  cause?"  The 
appellant  objected  to  the  question  "as  irrele- 
vant. Immaterial,  and  incumputent,"  which  was 
oven'uled,  and  the  witness  answered  tluit  In  his 
opiidon  the  condition  was  due  to  the  accident. 
The  questlcm  was  then  repeated  in  a  slightly 
modified  form,  thus:  "Now,  assuming  again 
that  Dr.  Huntington's  statement  was  true  as 
to  the  character  of  the  Injuries  which  were  In- 
flicted, as  I  have  stated,  what,  In  your  judg- 
ment, was  the  cai^  of  the  miscarriage,  If  there 
was  a  miacatriage?"  To  which  a^Kliant  made 
the  same  ohjection  aa  before,  and,  further,  that 
It  was  not  a  proper  hypothetical  question.  The 
objection  was  again  overruled,  and  the  quea- 
tloo  received  a  like  answci*.  These  rulings 
are  now  assigned  as  error.  It  la  said  that  the 
"statement"  of  Dr.  Huntington  to  which  tha 
attention  of  Dr.  Stratton  la  directed  by-  the 
question,  and  upon  which  he  Is  requested  to 
base  his  opinion,  necessarily  Included,  not  only 
the  facts  testified  to  by  Dr.  Huntington,  but 
also  the  oidnion  of  the  latter  based  thereon, 
and  that  the  question,  therefore,  called  for  the 
opinion  of  one  expert  based  upon  that  of  an- 
other, which,  It  is  claimed,  was  Improper.  We 
do  not  think  appdlant's  construction  of  the 
question  a  fair  one,  or  that  the  hinguage  used 
would  80  strike  the  apprehension  of  the  Jury. 
The  questten  may  not  be  as  free  trcon  am- 
biguity as  It  could  have  been  made,  but  we 
think  it  sufficiently  appears  therefrom,  and 
would  be  so  understood,  that  what  the  witness 
was  asked  to  base  his  opinion  on  was  the  facts 
stated  by  Dr.  Huntington  as  to  the  Injuries 
to  plaintiff.  TUs  was  made.  Indeed,  quite  dear 
by  the  question  as  put  to  its  modified  form. 
The  constructiun  contended  for  by  appellant 
would  seem  to  lead  to  an  absunlity.  He  says 
It  was  equivalent  to  asking  the  witness:  "As- 
suming tliat  Dr.  Huutiugton  Is  correct  trben 
he  states  that  the  Injuries  caused  the  miscar- 
riage, what.  In  your  opinion,  was  the  cause  of 
the  condition  that  you  observed?"  If  such 
were  to  be  taken  aa  the  sense  of  the  question, 
we  think  it  quite  obvious  that  It  could  have 
done  appellant  no  barm,  since  the  answer 
woi^  have  been  practically  meantogloas.  But 
such  is  not  its  ordinary  Impori.  Hie  wltnt-ss 
had  listened  to  the  testimony  of  Dr.  Hunting- 
ton aa  to  the  injuries  produced  upon  plaintiff's 
person,  and  he  was  asked,  assuming  the  In- 
juries to  have  been  as  described,  to  ^ve  his 
opinion  thereon  ns  to  the  induclug  canse  of  the 
condition  in  which  he  found  the  patient  at  the 
time  he  was  called  to. 

It,  however,  we  were  to  assume  that  Uw 
question  la  open  to  the  critldsm  now  urged, 
we  do  not  think  the  objection  could  avail  de- 
fendant here,  for  the  reason,  aa  claimed  by 
respondent,  that  It  was  not  taken  In  the  court 
below.  The  objection  there  was  that  the  ques- 
tion was  "brdevant.  Immaterial,  and  incom- 
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petent,  and  not  a  proper  hypothetical  ques- 
tion." This  form  of  objection  was  entirely 
too  general  to  call  the  court's  attention  to  the 
particular  vice  now  pointed  out,  and  It  Is  well 
settled  that  a  party  will  not  be  permitted  to 
arail  himself  In  this  court  of  a  more  specific 
objection  than  that  made  in  the  court  below. 
Appellant  should  have  pointed  out  the  particu- 
lar defect  which  rendered  the  question  either 
incompetent,  irrelevant,  or  Immaterial,  or 
wherein  It  was  not  a  proper  hypothetical 
question,  that  the  objection  could  have  been 
Intelligently  ruled  upon,  and,  if  necessary  or 
proper,  obviated.  Water  Co.  T.  Swartz,  99 
Cal.  284,  33  Pac.  878;  Crocker  v.  Carpenter, 
98  CaL  421,  33  Pac.  271;  People  v.  Frlgerlo, 
107  Cal.  151,  40  Pac.  107.  The  reason  of  this 
obviously  just  rule  Is  well  stated  In  the  case 
of  Crocker  v.  Carpenter,  above  cited.  Hiere 
the  objection  In  the  trial  court  to  certain  offer- 
ed evidence  was  the  general  one  that  it  was 
Irrelevant,  Incompetent,  and  Immaterial.  In 
this  court  the  appelant  sought  to  point  out 
Bpeclfic  reasons  why  that  objection  was  good, 
but  it  is  said;  "We  think  there  was  no  error 
In  ovemiling  the  general  objection  thus  made. 
If  the  defendants  desired  to  object  to  the  of- 
fered evidence  upon  the  ground  that  the  prop- 
er foundation  for  its  admission  had  not  been 
laid,  because  it  had  not  been  shown  that  the 
facts  stated  In  such  answers  were  inserted 
with  the  knowledge  of  defendants,  the  objec- 
tl<»i  should  have  been  specifically  pointed  out, 
and  called  to  the  attention  of  the  court  and 
the  opposing  counsel.  If  this  specific  objec- 
tion had  been  made,  it  is  possible  that  It  could 
have  been  removed  by  further  evidence  upon 
the  part  of  plaintiffs  showing  snch  knowledge, 
but  the  graeral  objection  that  the  offered  evi- 
dence was  incompetent  was  not  suflBclent. 
When  such  a  general  objection  Is  overruled 
a  trial  court,  the  party  against  whom  the  rul- 
ing ia  made  cannot  be  permitted  for  the  first 
time  to  urge  In  the  appellate  court  the  par- 
ticular objection  wblciC  If  It  had  been  openly 
urged  In  the  trial  court  at  the  time  of  the  rul- 
Ing  complained  of,  might  have  been  easily  cur- 
ed. This  is  not  laying  down  a  merely  tech- 
nical rule.  It  Is  one  wUch  has  its  foundation 
in  the  proper  consideration  of  what  Is  due  to 
the  court  and  adverse  counsel  In  the  trial  of  a 
case."  And  the  court  refer  to  Rush  v.  French. 
1  Ariz.  1S4,  25  Pac.  810,  where  it  la  said: 
"The  object  of  requiring  the  grounds  of  ob- 
jection to  be  stated,  which  may  seem  to  be  a 
tectinical  mie,  Is  really  to  avoid  technicalities, 
and  prevent  delay  in  the  admlntstratlon  of  Jos- 
tlee.  "When  evidence  is  offered  to  which  there 
is  some  objection,  substantial  justice  requires 
tliat  the  objection  be  specified,  so  that  the  par- 
ty offering  the  evidence  can  remove  It,  If  pos- 
sible, and  let  the  case  be  tried  on  Its  merits.*' 
For  like  reasons,  the  general  objection  made 
did  not  sufl!lclently  point  the  further  specific 
objection  now  urged,  that  It  was  Improper,  In 
framing  the  hypothetical  question,  to  refer  the 
witness  generally  to  the  fticts  testified  to  by 
Dr.  Huntington,  as  a  basis  for  his  opinion,  but 


that  the  question  itself  should  have  contained 
a  statement  of  such  facts.  Obviously,  the 
general  and  sweeping  suggestion,  "not  a  prop- 
el* hypothetical  question,"  would  not  be  calcu- 
lated to  direct  the  court's  or  opposite  counsel's 
attention  to  what  the  objection  was  aimed  at. 
It  might  refer  to  one  of  a  dozen  supposed  rea- 
sons why  the  question  was  deemed  Improper. 
If,  however,  the  objection  were  sufficient  to 
raise  the  point  we  are  not  prepared  to  hold 
that  in  an  instance  such  as  this,  where  the 
witness  has  heard  a  statement  of  facts  by  an- 
other. It  is  not  sufficient.  In  putting  the  ques- 
tion, to  direct  his  attention  to  such  statement 
as  the  basis  upon  which  his  opinion  is  desired. 

3.  We  cannot  say  the  court  abused  Its  dis- 
cretion In  holding  that  the  witness  McCar- 
thy had  shown  himself  sufficiently  qualified 
to  answer  the  hyiwthetical  question  tending 
to  elicit  his  opinion  as  to  whether  the  car  of 
appellant  could  with  proper  care  and  atten- 
tion have  been  stopped  In  time  to  avoid  the 
collision.  This  Is  a  question  largely  for  the 
determination  of  the  trial  judge,  and  his  rul- 
ing win  not  be  disturbed,  except  error  clear- 
ly appears.  In  this  case  It  does  not  so  ap- 
pear. We  think  the  witness  disclosed  suffi- 
cient knowledge  of  the  subject  to  entitle  his 
opinion  to  go  to  the  jury.  It  ia  true,  he  was 
not  as  familiar  with  the  condition  of  the  car 
as  might  have  been  desired,  but  this  objec- 
tion goes  more  to  the  weight  of  the  evidence 
than  Its  admissibility.  Nor  is  there  any  ques- 
tion but  tiiat  the  subject  was  one  upon  which 
the  opinion  of  the  witness  was  admissible. 
The  manner  of  running  electric  cars,  their 
rate  of  speed,  and  the  facility  with  which 
they  can  be  stopped  or  handled.  Is  not  a  mat- 
ter of  such  common  knowledge  that  the  Jury 
could  judge  as  intelligently  as  one  skilled  In 
their  use.  It  was  therefore  proper  to  resort 
to  expert  evidence. 

4.  There  was  no  error  In  admitting  evi- 
dence on  belinlf  of  appellant's  codefendant  as 
to  the  custom  botwceu  street-railroad  com- 
panies of  giving  the  older  company  the  right 
of  way  at  crossings.  The  co<lefendant  had 
been  jointly  sued  with  appellant  for  the  al- 
leged Injury,  and  It  had  a  right,  if  such  cus- 
tom existed,  to  establish  the  fact,  as  tending 
to  show  to  the  Jury  which  defendant  was 
guilty  of  the  more  culi»able  negligence,  and 
thus  save  itself.  If  possible,  from  being  mulct 
In  damages. 

5.  The  Jury  gave  a  verdict  for  $10,000,  and 
it  is  claimed  that  this  amount  Is  exccsslro. 
While  we  might  not,  had  the  question  rested 
with  us,  have  awarded  damages  In  so  large 
an  amount,  yet  we  are  unable,  under  all  the 
circumstances,  to  say  that  the  amount  Is  so 
far  excessive  as  to  imply  that  It  was  awarded 
under  the  Infiuence  of  juission  or  prejudice. 
The  evidence  as  to  the  extent  of  plaintifTs 
injuries  and  suffering  therefrom,  and  the  re- 
sulting condition  of  hor  phj-slcal  system,  as 
exhibited  at  the  time  of  the  trial,  was  not 
controverted  by  appellant,  and  consequently 
stands  without  conflict  for  whatever  it  tends 
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to  wtabUsh.  WhUe  that  erldence  does  not 
show  that  the  Immediate  result  of  the  acci- 
dent was  the  Infliction  of  any  Tery  great  ex- 
ternal Injury,  It  does  show  resulting  Injury, 
flowing  pro3dmately  therefrom,  of  a  very  seri- 
ous character.  According  to  the  testimony 
of  the  medical  witnesses,  owing  to  plaintiff's 
condition  of  pregnancy  at  the  time,  the  re- 
sult of  the  shock  was  such  as  to  cause  the 
death  ^  the  fcetus,  and  induce  a  misoarriage, 
and  cause  plaintiff  a  long  and  painful  period 
of  suffering,  through  a  number  of  months, 
which  has  left  her  constitution  and  nervous 
system  much  shattered  an]  broken,  greatly 
Impaired  the  action  of  her  heart,  and  weak- 
ened her  eyeslghtr-fl.  con^UtJon  regarded  by 
her  physicians  as  permanent.  "In  actions 
for  negligence,  the  law  does  not  attempt  to 
fix  any  precise  rules  for  ascertaining  what  ts 
a  Just  compensation,  but,  from  the  necessity 
of  the  case,  leaves  the  assessment  of  the  dam- 
ages to  the  good  sense  and  Judgment  of  the 
Jury,  whose  province  it  is  to  make  the  assess- 
ment; and  their  verdict,  though  subject  to 
review,  will  not  be  disturbed  merely  upon  the 
ground  that  the  damages  are  excessive,  nor 
because  the  opinion  of  the  court  differs  from 
that  of  the  Jury,  unless  It  appears  that  the 
excess  was  given  under  the  Influence  of  pas-^ 
sion  or  prejudice."  Lee  v.  Railroad  Co.,  101 
Cal,  118,  35  Pac.  572.  Before  the  appellate 
court  can  interfere  on  the  ground  of  excess- 
ive damages,  the  verdict  must  be  so  plainly 
and  outrageously  excessive  as  to  suggest,  at 
the  first  blush,  passion  or  prejudice  or  cor- 
ruption on  the  part  of  the  Jury.  Aldrieh  v. 
Palmer,  24  Cal.  513;  Wheaton  v.  Railroad  Co., 
38  Cal.  590.  Applying  these  principles,  we 
do  not  feel  that  we  would  be  Justified  In  dla- 
torbing  the  verdict  up<Hi  the  ground  that  It 
is  excessive. 

6.  The  other  questions  discussed  do  not  re- 
quire special  notice.  The  objection  that  the 
evidence  does  not  sustain  the  verdict  Is  clear- 
ly untenable,  and  in  our  Judgment  the  ver- 
^ct  Bufl3ciently  finds  upon  the  issues  submit- 
ted. The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

Weconcor:  GAROUTTB, J.;  SABRISON, X 


110  Cal.  e» 

WARREN  et  aL  V.  HOPKINS  et  aL  (No. 

(Supreme  Court  of  California.    Dec.  18,  1S95.) 

Appsal — Tra'sscript —  PBKsnif  prions  —  Mkchan- 
ics'  Liens—Apportiosmbnt. 
1.  Under  rule  15  of  the  supreme  court,  pro- 
viding that,  when  notice  has  been  given  to  ap- 
pellant of  any  objection  to  the  transcript  af- 
fecting his  right  to  be  heard,  it  shall  be  his  duty 
to  file  at  the  hearinK  of  the  cause  an  additional 
record  to  remove  the  objection,  where  a  mo- 
tion was  made  to  dismiss  &n  appeal  on  the 
ground  that  the  transcript  was  not  authenti- 
cated, and  failed  to  show  that  notice  of  appeal 
had  been  served,  the  omissions  were  cured  by 
appellant's  filing,  on  the  hearing  of  the  cause,  a 
tnnscript  properly  authenticated,  and  a  copy  of 
an  affidavit  showing  service  of  the  notice  of  ap- 

1  B^tf^tHtu  denied. 


peal,  with  a  certificate  of  the  clerk  of  the  trial 
court  that  the  original  affidavit  was  on  file  in 

his  office. 

2.  Code  Civ.  Proc.  {  1188,  requiring  a 
claimant  who  filcA  a  lien  against  two  or  more 
improvements  to  designate  the  specific  amount 
for  which  he  claims  a  lien  on  each,  does  not  ap- 
ply where  claimant  made  a  contract  to  grade 
two  blocks  of  laud,  under  which  the  earth  from 
one  was  to  be  used  in  filling  the  other,  and 
compoiisatina  was  fixed  at  so  much  per  cubic 
yard  for  filling. 

3.  The  word  "lot."  as  used  in  Code  Civ. 
Froc.  S  1191,  giving  one  who  grades  a  lot  a 
lien  thereon,  means  whatever  territory  an  own- 
er causes  to  be  graded  under  a  siiiKle  contract. 

4.  Where  a  contractor  sued  to  enfonie  liens 
for  grading  blocks  and  the  streets  in  front 
thereof,  under  separate  contracts,  and  appel- 
lant claimed  priority  of  his  mortgage  lien  over 
the  lien  for  street  grading  because  the  contract 
for  street  eradiug  was  made  after  the  mortgage 
was  recorded,  and  the  court  found  the  amount 
due  under  the  contracts,  but  failed  to  find  that 
any  portion  was  due  for  street  grading,  it  will 
be  presumed  on  appeal,  in  support  of  uie  judg- 
ment, in  the  absence  of  objection  to  the  finding 
in  the  trial  court,  thut  the  amount  found  due 
was  on  the  contract  for  gradio^  the  blocks. 

Department  1.  Appeal  from  auperior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Two  actions,  by  one  Warren  and  others 
against  Ht^kins  and  others,  to  fweclose  liens 
for  grading.  The  actions  were  ctmsolldated 
and  Judgment  was  rendered  for  plaintiffs,  and, 
from  the  judgment  and  an  order  denyii^  a  new 
trial,  dcfoidant  liCt^ld  Louite  appeals.  Af- 
firmed. 

John  J.  Roche  and  Page  ft  Eei3s,  tot  wpel- 
lant.    J.  G.  Bates,  for  respondente. 

HARRISON,  J.  Tlie  plaintiffs  brought  an 
action  upon  a  contract  made  by  them  with 
the  defendant  Hopkins  for  grading  outside 
land  blocks  064  and  665  In  San  Fraacisco,  and 
to  enforce  a  lien  upon  the  land  for  such  grad- 
ing, and  snbsequently  brought  another  ac> 
tlon  upon  a  contract  made  by  them  with  tue 
defendanta  Hopkins  and  Bowie  for  grading 
the  streets  In  ttout  of  said  blocks,  and  to  en- 
force a  lien  therefor  upon  the  same  land. 
The  appellant.  Loupe,  held  a  mortgage  upon 
block  664,  executed  to  him  by  the  defendant 
Hopkins,  subsequent  to  the  date  of  the  con- 
tract for  grading  the  blocks,  and  for  that  rea^ 
son  was  made  a  defendant  In  the  actlona, 
and  filed  answers  therein,  setting  up  his 
mortgage  lien,  and  in  the  latter  action  filed 
a  cross  complaint  against  the  plaintiffs  and 
Hopkins  and  Bowie  for  the  forecloaure  of 
his  mortgage,  claiming  that  the  Iten  thereby 
created  was  superior  to  the  lien  of  the  plain- 
tiffs. To  this  cross  complaint  the  plaintiffs 
filed  an  answer  denying  this  priority  of  Uen. 
and  alleging  that  their  claim  for  grading  c<ni- 
stltuted  a  lien  prior  to  that  of  the  mortgage. 
Before  the  actions  came  on  for  hearing.  Judg- 
ments of  dismissal  were  entered  by  consent 
of  all  parties  as  to  block  665;  and  thereafter, 
upon  an  order  of  the  court,  made  by  con- 
sent of  all  the  parties,  the  actions  were  con- 
solidated and  tried  together.  Prior  to  the 
trial,  Hopkins  and  Bowie  stipulated  with  the- 
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plaintiffs  as  to  tbe  amount  due  and  unpaid 
upon  their  contzacts  with  tliem.  and  that 
Judgment  therefor  might  be  taken.  The 
cause  was  thereafter  tried  between  the  plain- 
tiffs  and  the  appellant,  upon  the  Issue  as  to 
the  priority  of  lien;  and  flndinss  of  fact 
were  made  and  filed,  and  Judgment  entered 
declaring  the  lien  of  the  plaintiffs  superior  to 
that  of  the  appellant  The  appellant  moved 
for  a  new  trial,  npcm  the  ground  that  the  evl- 
■dence  was  Insufficient  to  sustain,  certain  find- 
ings of  fact.  His  motion  was  denied,  and 
from  this  order,  and  also  fkom  the  Judgment, 
he  has  appealed. 

1.  A  motion  was  made  on  behalf  of  Bowie 
«nd  H<^kln8  to  dismiss  t3is  appeal,  upon  the 
sronnd  that  the  transcript  filed  herein  was 
not  authenticated,  either  by  the  attorneys  or 
by  the  clerk  of  tbe  superior  court,  and  that  it 
failed  to  show  that  the  notice  of  appeal  had 
been  serred  upon  them.  Bule  15  of  this 
eourt  pTOTidcs  that,  when  notice  has  been 
giren  to  the  appellant  of  any  objection  to  tbe 
transcript  affecting  the  right  of  the  appellant 
to  be  heard,  "it  shall  be  the  dnty  of  the  ap- 
pellant to  present  and  file  at  tbe  hearing  of 
the  cause  such  additional  record.  If  snch 
there  be,  to  remove  or  answer  tbe  objection 
or  exception  so  taken."  In  compliance  with 
this  rule,  the  appellant,  at  the  hearing  of  the 
cause,  produced  and  filed  a  transcript  prop- 
erly authenticated  by  the  clerk  of  the  supe- 
rior court,  and  has  therefore  obTlated  this 
objection  of  the  respondents.  Estate  of  Med- 
bury,  48  Cal.  83;  In  re  Wlerbitszky.  88  Cal. 
333,  26  Pac.  174;  Woodslde  T.  Ilewel.  107  Cal. 
141,  42  Pac.  152.  The  fact  that  it  appears 
from  the  certified  transcript  that  there  were 
certain  typographical  and  clerloil  errors  in 
the  one  originally  filed  Is  Immaterial.  All 
that  was  essential  to  a  review  of  the  action 
of  the  superior  court  was  contained  therein, 
and,  when  sor\-ed  upon  the  rt'siwndent,  was 
received  by  him  without  objection.  The  ob- 
ject of  rule  15  Is  to  enable  the  apiiellant  to 
remedy  any  defect  or  omission  of  the  tran- 
script for  the  purpose  of  enabling  him  to 
present  his  appeal  uixm  the  merits,  and  Is  to 
be  liberally  construed  for  that  purpose. 

The  appellant  is  required  to  furnish  this 
court  with  a  copy  of  the  notice  of  appeal, 
and,  although  the  statute  requires  that  a 
copy  of  this  notice  shall  be  served  upon  the 
adverse  party,  there  is  no  provision  In  the 
statute  or  in  the  rules  of  this  court  prescrib- 
ing the  mode  In  which  such  service  shall  be 
authenticated.  The  bettor  practice  is  to  have 
tbe  proof  of  such  service  made  a  part  of  the 
record  in  the  court  from  which  the  appeal 
is  taken,  In  order  that  there  may  be  evidence 
In  that  court  that  tbe  Judgment  has  been  re- 
moved therefrom.  In  such  cases  that  rec- 
ord, when  proiierly  certified  to  this  court,  be- 
comes conclusive  of  the  facts  therein  stated, 
and  no  extrinsic  evidence  will  be  received  to 
contradict  it  Boston  v.  Ilayues,  31  Cal.  lOT; 
Boyd  V.  BuiTCll,  CO  Cal.  28<>.  If,  liowover, 
the  record,  as  certified  to  this  court.  Is  silent 


upon  the  fact  of  such  service,  that  fact  It- 
self will  not  authorize  a  dismissal  of  the  ap- 
peal. The  Jurisdiction  of  this  court  to  hear 
an  appeal  depends  upon  the  fact  that  the  no* 
tlce  of  appeal  has  been  properly  served,  and 
not  upon  the  proof  of  that  fact  being  con- 
tained In  the  transcript;  and,  when  an  objec- 
tion Is  made  that  the  transcript  does  not  con- 
tain evidence  of  the  service,  the  appellaot 
will  be  allowed  to  make  proof  thereof.  For 
this  purpose  he  may  file  In  this  court  either 
original  proof  of  such  service  or  a  certificate 
of  the  clerk  below  that  such  proof  has  been 
made  end  filed  In  that  court  Knowlton  t. 
Mackenzie  (CaL)  42  Fac.  580.  la  conformity 
with  this  rule  of  procedure,  the  appellant 
presented  at  the  bearing,  and  filed  as  a  part 
of  the  record  of  the  cause  In  the  superior 
court  a  copy  of  an  affidavit  showing  that  tbe 
notice  of  appeal  herein  had  been  duly  served 
upon  the  defendants  Hopkins  and  Bowie,  and 
a  certificate  of  the  cletfe  of  that  court  that 
the  original  of  said  affidavit  was  on  file  in 
bis  office. 

2.  It  Is  contended  by  the  appellant  that  tlie 
notice  of  lien  filed  In  behalf  of  the  plaintiffs 
Is  defective,  for  the  reason  that  the  contract 
for  grading  embraces  two  blocks  of  land, 
and  that  under  section  1188,  Code  Civ.  Proc., 
the  claim  of  Hen  should  have  specified  the 
amount  due  to  them  upon  each  block.  The 
Hen  which  Is  claimed  by  the  plaintifEs  is, 
however,  authorized  by  section  1191,  Code 
CiT.  Proc.,  and  not  that  which  is  authtnrlz- 
ed  by  section  1183.  Section  ll&i  gives  to 
the  contractor  a  lien  upon  the  "lot"  for  his 
work  done,  while  section  1183  gives  him  a 
lien  upon  the  "building  or  other  Improre- 
ment."  And  in  Davis  t.  McDonough  (Cal.) 
42  Pac.  430,  the  "Improvement"  upon  which 
a  Ilcn  is  autliorized  by  section  1183  is  held 
to  refer  to  the  objects  enumerated  in  that 
section  upon  which  the  labor  was  performed, 
or  for  which  the  materials  were  furnished. 
"The  buildings,  mining  claim  or  other  im- 
provements" named  In  section  IISS  have  the 
same  significance  as  in  section  1183;  and 
the  clause  In  section  1191  giving  to  the  con- 
tractor a  lien  upon  the  "lot"  which  he  grades 
or  fills,  or  "otherwise  Improves,"  refers  to 
some  Improvement  of  the  *lot"  upon  which 
the  lien  is  given,  rather  than  to  the  "Im- 
provements" upon  the  lot  referred  to  in  sec- 
tion IISS.  Willie  section  1188  requires  the 
claimant  who  files  a  lien  a^lnst  two  or  moi-o 
buildings,  or  other  Improvements,  to  desig- 
nate the  spedflc  amount  for  which  he  claims 
a  lien  upon  each  of  such  Improvements,  it 
does  not  require  him  to  make  such  designa- 
tion unless  there  is  in  fact  a  specific  "amount 
due  to  him"  on  each  of  such  improvements; 
and  it  might  frequently  happen  that  a  con- 
tractor would  construct  several  buildings  un- 
der one  contract,  and  tliere  would  not  be  any 
specilic  amount  due  to  him  on  each  of  such 
buildings.  In  the  present  case  the  plain- 
tiffs made  a  sinfjle  contract  for  tbe  gniding 
of  tbe  two  blocks  at  a  fixed  price,  and,  as  it 
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appears  that  the  character  of  the  two  blocks 
was  such  that  the  earth  taken  from  <xie  was 
to  be  used  in  filling  up  the  other,  and  that 
the  compensation  for  the  entire  work  was 
fixed  at  "ten  cmts  per  cubic  yard  for  flllinK," 
It  Is  evident  that  there  could  be  no  sepamto 
amount  chai^eable  against  either  block;  and 
ttiat,  while  the  grading  had  the  effect  to  im- 
prove the  land.  It  did  not  constitute  such 
"improvements"  to  the  different  blocks  as  are 
contemplated  in  section  1188,  or  for  which 
separate  liens  were  autborlaed.  We  are  of 
the  <^inlon,  moreover,  that  the  lot  upon 
which  a  lien  Is  authorized  by  section  1191  Is 
not  limited  to  any  artificial  subdiTiOion  upon 
the  surface  of  the  earth,  or  to  any  official 
designation  npcm  a  map,  but  that  its  meaning 
Includes  whatever  territory  is  owned  by  a 
person  which  he  may  cause  to  be  graded  un- 
der a  single  contract  It  sufficiently  appeai-s 
that,  at  the  time  of  entering  into  the  con- 
tract for  the  grading,  Hopkins  was  the  own- 
er of  all  the  land  for  which  he  employed  the 
plaintiffs. 

The  appellant,  however,  contends  that,  as 
the  contract  for  grading  the  streets  In  front 
of  the  blocks  was  made  subsequent  to  the 
recordation  of  his  mortgage,  the  lien  therefor 
Is  subordinate  to  the  lien  of  his  mortgsjge, 
and  that  the  court  should  have  directed  that 
the  mortgage  debt  be  paid  prior  to  allowing 
the  plaintiffs  any  compensation  for  grading 
the  streets.  As  a  proposlticm  of  law  this 
contention  Is  correct,  but  the  record  falls  to 
authorize  its  application.  The  court  finds 
the  amount  that  was  unpaid  under  the  con- 
tracts for  grading  the  blocks  and  the  streets 
surrounding  the  same,  but  does  not  find  that 
any  portion  of  this  unpaid  sum  was  for  grad- 
ing the  streets;  and,  as  any  uncertainty  in 
the  findings  is  to  be  construed  so  as  to  sup- 
port the  Judgment  rather  than  to  defeat  It 
(Breeze  t.  Brooks,  97  Cal.  72, 31  Pac.  742),  this 
finding  must  be  read  as  a  finding  that  the 
enUre  amount  was  due  upon  the  contract  for 
grading  the  blocks.  If  the  appellant  would 
question  the  correctness  of  the  Judgment  In 
this  respect,  it  was  incumbent  upon  him  to 
make  his  objection  In  the  court  below  when 
that  court  made  its  finding  ot  the  amount 
unpaid  upon  the  plaintiffs'  contracts.  Xd 
his  motion  for  a  new  trial,  the  appellant  has 
not  assigned  any  error  In  this  finding;  and  It 
must  be  not  only  assumed  as  authorized  by 
the  evidence,  but  of  such  a  character  as  to 
sustain  the  Judgment,  By  the  dismissal  from 
the  controversy  of  all  the  land  except  the 
block  covered  by  the  appellant's  mortgage, 
any  evidence  upon  the  amount  due  to  the 
plaintiffs  upon  the  other  block  was  irrele- 
vant to  the  Issues  before  the  court;  and  it 
cannot  be  assumed  that  the  court  has  consid- 
ered such  evidence  in  making  its  finding. 

The  motitm  to  dismiss  the  appeal  is  denied, 
and  the  Judgment  and  order  are  affirmed. 

We  concur:  G ABOUTTE,  J. ;  VAN  FLEET, 

J. 


WILLIS  V.  HOLMES. 
(Supreme  Court  of  Oregon.    Dec.  23,  188S.) 

EVIDBVCB— BUFFICIENCT. 

In  an  artiou  to  reeover  property  of  a 
decedent  allowed  to  have  b^'u  converted  by  de- 
fendaut  to  bis  own  use,  evidence  that  dect*deDt 
received  $5,000  for  some  property  a  month  \te- 
fore  his  death;  that  shortly  after  receivinR  the 
money  he  was  talten  sick,  and  removed  to  de- 
fendant's house,  where  he  was  taken  care  of  un- 
til his  death;  that  decedent,  in  his  rnmblinps  be- 
fore his  death,  told  defendant  to  look  behind  a 
certain  loff.  and  he  would  6nd  Bomething.— to- 
gether with  statements  by  defendant,  made 
prior  to  decedent's  deetii,  that  he  believed  de- 
cedent had  been  paid  for  the  property  and  that 
he  had  other  property,  is  insuOicieat  to  prove 
that  defendant  appropriated  any  of  decedent's 
property,  as  against  his  direct  denial,  and  there- 
fore a  nonsuit  was  properly  granted. 

Appeal  from  circuit  court,  Douglas  coimty; 
J.  G.  Fullert<m,  Judge. 

Action  by  W.  R.  Willis,  administrator, 
against  F.  W.  Holmes.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  fvpeals.  Af- 
firmed. 

W.  R.  WliUs,  in  pro.  per.  J.  W.  Hamilton, 
for  respondent. 

BEAN,  C.  J.  This  action  was  brought  by 
the  plaintiff,  as  administrator  of  the  estate 
of  M.  B.  Holmes,  deceased,  to  recover  the  sum 
of  $12,230  as  double  damages,  under  section 
1123,  HiU's  Ann.  Laws  Or.  The  complaint  al- 
leges "that  before  said  admlnlstratUHi  was 
granted  the  defendant  did  embe^e,  alien,  and 
convert  to  his  own  use,  ¥5,500  in  money,  one 
prmnissfflT  note  given  by  James  Yelzian  to  said 
deceased,  of  the  value  of  fSOD,  and  one  prom- 
Issoiy  note  given  l^  3.  A.  Eh-kendaU  to  de- 
ceased, ot  the  value  of  f315,  all  the  property 
of  said  deceased,  M.  B.  Hcdmes,  to  plaintiff's 
damage,  as  such  administrator,  in  the  sum  of 
f6,115."  The  answer  contains  a  specific  de- 
nial of  all  the  allegations  of  the  ctmiplatnt. 
At  the  close  of  plaintiff's  testlnumy,  the  court, 
on  motion,  gave  the  defendant  a  Jodgmait  ot 
nonsuit  upcm  the  ground  that  the  plaintiff  bad 
failed  to  iffove  a  cause  sufiiclent  to  be  sub- 
mitted to  the  Jury,  and  such  ruling  Is  the  only 
as^gnment  of  error  on  this  appeal.  In  onr 
opinion  the  testimony  was  manifestly  InaufB- 
<Aeat  to  warrant  a  verdict  In  favor  of  the 
plaintiff.  The  most  that  can  be  claimed  for  It 
Is  that,  about  six  months  before  the  death  of 
plaintiff's  Intestate,  he  received  95,500  for 
property  8<dd  to  one  Smith,  but  what  dlaposl- 
tion  he  made  of  it  does  not  appear.  At  that 
time  he  lived  alone,  on  a  farm  some  miles 
from  Rosebutg,  but  soon  after  \ns  taken  alck, 
removed  to  Smith's  house,  and  thence  to  Boae- 
burg,  where  he  died  in  Felnruary,  1804;  that 
during  the  last  two  months  of  his  life  he  waa 
taken  care  of  prindpally  by  the  defendant, 
who  Is  his  nephew,  and  the  only  relative  In 
the  state;  tliat  during  this  time  he  made  dif- 
ferent statements  to  the  defendant  about  Ids 
money  and  property,  saying  that  he  had  been 
robbed,  and  tliat  If  anything  happened  to  look 
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beUnd  a  certain  li^.  A  few  days  before  hie 
death,  amoDs  other  rambllDg  and  Incoherent 
statements,  he  said  "Floyd  [meaning  the  de- 
fendant], over  behind  that  log  you  will  find 
something."  The  evidence  further  shows 
that,  ahout  three  weeks  before  hto  uncle's 
death,  the  defendant,  In  conversation  with  the 
plaintiff  about  his  uncle's  financial  afTalrs,  said 
he  believed  that  Smith  had  paid  for  the  prop- 
erty purchased  by  him,  and  that  his  uncle  had 
the  money  then,  for  he  told  him  where  to  look 
for  It  after  his  death,  and  that  he  also  be- 
lieved bis  tmcle  had  the  Yelslan  note,  and  that 
the  Klrkendall  note  bad  not  been  paid,  al- 
though the  mortgage  given  to  secure  It  had 
been  satisfied  of  record.  The  ervideuce  also 
shows  ttiat  defendant  made  no  search  for  mon- 
ey or  pnqwrty  after  his  uncle's  death,  and, 
Indeed,  there  Is  no  testimony  that  the  deceas- 
ed had  any  money  at  the  time  of  fala  death, 
or  during  the  time  the  defendant  was  caring 
for  him,  and  there  is  not  a  scintilla  of  evidence 
In  the  record  to  show  that  defendant  received 
any  money  or  property  belonging  to  his  uncle, 
or  his  estate,  or  ever  saw  or  knew  that  he  had 
any.  And,  furthermore,  he  was  put  on  the 
stand  by  the  plaintiff,  and  testified  In  most 
positive  and  unequivocal  terms  to  the  con- 
trary. Under  these  circumstances  and  this 
character  of  testlraony,  the  court  very  proper- 
ly allowed  the  motion  for  a  nonsuit,  and  the 
Judgment  Is  affirmed. 


WILLIS  V.  HOLMES  (SMITH,  Garnishee). 
(Supreme  Court  of  Oregon.    Dec.  23.  188B.) 

OaBNIBHUBKT— PaTHBNT  AB  DErB:43K — BURDBK  OT 

Pkoof—Deci-aratioxs— Motion  for  Verdict. 

1.  In  garnishment,  plaintiff  havlns  alleged 
a  sale  by  defendant  to  garnishee  shortly  before 
commencement  of  the  proceedings,  garnishee, 
who  relies  on  payment  as  a  defense,  has  the 
burden  of  proof. 

2.  Where  rarnisbee  refuses  to  assume  the 
burden  of  proof  on  the  issue  of  payment,  raised 
by  the  pleading,  plaintiff  should  move  ttiat  the 
Jury  be  directed  to  retnm  a  verdict  in  his  favor, 
not  for  a  judgment  on  the  pleading. 

3.  Payment  by  garnishee  of  his  debt  to  de- 
fendant cannot  be  proven  axalnst  plaintiff  by 
■tatementR  of  defendant  made  after  service  of 
the  garnishment. 

Appeal  from  drcnlt  court,  Dous^  counts ; 
J.  C.  FuHerton,  Judges 

Garnishment  proceedings  by  P.  L.  WlUIs 
against  M.  B.  Holmes,  defendant,  and  O.  A. 
Smith,  gamlabee.  Judgment  for  garaisbee. 
Plaintiff  appeals.  Reversed. 

W.  R.  WiUls.  for  appellant  J.  W.  Hamll- 
taa,  for  respondent 

BEAN,  C.  J.  This  Is  a  proceeding  by  gar- 
nishment against  O.  A.  Smith,  an  alleged 
debtor  of  the  defendant,  Holmes.  On  or 
prior  to  September  6,  1893,  the  plaintiff  com- 
menced an  action  against  Holmes  to  recover 
money,  and  caused  a  writ  of  attachment  to 
be  issued  and  served  upon  Smitli.  with  no- 
tice that  all  money  due  from  him  to  Holmes 


was  thereby  garnished.  Subsequently,  and 
on  December  3,  1893,  he  recovered  a  Judg- 
ment against  Holmes  for  the  sum  of  $1,- 
270.30,  and  $49.80  costs  and  disbursements. 
Smith's  answer  to  the  garnishment  being 
unsatisfactory  to  plaintiff,  he  thereupon  filed 
and  served  written  allegations  in  the  nature 
of  a  complaint  and  interrogatories  upon  him, 
wherein  it  is  alleged:  "That  on  the  0th  day 
of  September,  1893,  the  date  of  the  service 
of  the  attachment  on  said  garnishee,  George 
A.  Smith,  he  was  Justly  Indebted  to  the  de- 
fendant M.  B.  Holmes  In  the  sum  of  $6,500. 
—$1,600  for  land  sold  and  conveyed  by  the 
defendant  to  said  garnishee,  and  $4,900  for 
promissory  notes  payable  to  said  M.  B. 
Holmes,  and  by  him  sold  and  conveyed  to 
the  said  George  A.  Smith,  garnishee."  The 
garnishee  answered,  denying  that,  at  the 
date  of  the  service  of  the  garnishment,  he 
was  Indebted  to  Holmes  in  the  sum  of  $1,000 
or  any  other  sum,  for  land  sold  and  con- 
veyed, or  $4,900,  or  any  other  sum,  for  prom- 
issory notes  sold  to  bim  by  Holmes,  or  that 
he  was  Justly  or  at  all  indebted  to  Holmes 
la  the  sum  of  $6,500,  or  any  other  sum  of 
money  whatever.  For  a  further  and  sepn^ 
rate  defense,  he  alleged  that  on  Aupist  15, 
1893,  he  purchased  from  Holmes  three  prom- 
issory notes,  of  the  face  value  in  the  ag- 
gregate of  $4,215.50,  and  on  August  18,  1893, 
one  promissory  note,  of  the  face  vfdue  of 
$500  (which  notes  are  each  partlculaiiy  de- 
scribed in  the  ssswer),  and  that,  on  the  last- 
mentioned  day,  he  purchased  of  Holmes  two 
tracts  of  land,  at  the  aggregate  price  and 
value  of  $1,900;  that  the  promissory  notes 
and  land  were  sold  to  blm  by  Holmes  at  the 
agreed  price  of  $5,500;  that  such  purchase 
price  was  wholly  paid  by  him  on  the  said 
18th  day  of  August,  1893,  and  prior  to  the 
service  of  garnishment;  and  that  such  sales 
and  purchases  are  the  Identical  transactions 
referred  to  and  set  out  In  the  plalntlfTs  al- 
legations or  complaint  To  this  a  reply  was 
filed,  denying  the  payment  as  alleged  In 
the  answer,  and  admitting  all  the  other  al- 
legations. Upon  the  issues  thus  joined,  a 
trial  was  had  before  a  Jury,  which  resulted 
in  a  verdict  in  favor  of  the  garnishee,  and, 
from  the  judgment  whl^  followedt  the 
plaintiff  appeals. 

The  record  discloses  that  after  the  Jury 
had  been  imimn^ed,  and  the  case  stated  by 
counsel,  the  plaintiff  claimed  that  as  the 
only  Issue  in  the  case  was  one  of  payment 
the  burden  of  proof  was  on  the  garnishee, 
and  that  he  should  therefore  submit  his  evi- 
dence first,  which  he  declined  and  refused  to 
do,  whereupon  plaintiff  moved  for  judgment 
on  the  pleadings,  which  was  dented,  and 
such  ruling  is  assigned  as  error.  The  mo- 
tion, under  the  circumstances,  was  properly 
overruled.  There  was  an  Issue  of  fact  pre- 
sented by  the  pleadings  for  determination, 
and,  while  it  remained  undisposed  of,  no 
Judgment  could  have  been  entered  on  such 
motion.  If,  as  the  case  then  stood,  and  the 
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plaintiff  now  contenda,  lie  was  entitled  to  a 
verdict,  he  should  have  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  In  his 
favor,  and  not  for  a  judgment  on  the  plead- 
hiKH.  But  as  the  court  then  ruled,  and  snb- 
setiiicntly  instructed  the  jury,  that  the  bur- 
den of  proof  was  on  the  plaintiff  to  show 
tliat  the  garnishee  had  not,  prior  to  the 
service  of  the  garnishment.  i»ald  for  the 
property  purchased  from  Holmes,  it  is  prop- 
er to  consider  that  question  here.  The  alle- 
gations of  the  parties  take  the  place  and 
perform  the  office  of  pleadings  in  an  or- 
dinary action  at  law  (Smith  v,  Conrad,  23 
Or.  200.  31  Par.  398),  and,  as  we  under- 
stand them,  present  but  one  Issue  of  fact, 
and  that  Is  whether  the  garnishee  had  paid 
Holmes  prior  to  the  garnishment  for  the 
property  which  he  admits  to  have  purchas- 
ed. The  answer  of  the  garnishee  not  only 
admits  all  the  allegations  of  the  complaint, 
except  the  Indebtedness,  but  atnrmatively 
alleges  that,  a  short  time  before  the  service 
of  garnishment,  he  purchased  of  the  defend- 
ant In  the  action  the  lands  and  notes  men- 
tioned in  the  complaint,  at  the  agreed  and 
stipulated  price  of  ifr),r>00.  but  alleges  that  he 
had  wholly  paid  for  the  same  prior  to  such 
time.  The  reply  denied  the  allegation  of 
payment,  and  thus  raised  the  only  Issue  of 
fact  In  the  case.  Upon  this  Issue  the  burden 
of  proof  was  clearly  with  the  garnishee. 
The  rule  Is  well  settled  that  when  a  defend- 
ant admits  a  cause  of  action  set  out  In  the 
complaint,  and  relies  upon  the  defense  of 
payment,  the  burden  of  proof  Is  upon  him 
to  establish  that  fact.  2  Grcenl.  Kv.  §  r>l«; 
t'ai-tis  V.  Perry,  ;W  Xeb.  510,  X.  W.  428; 
Wolffe  V.  Nail,  62  Ala.  24;  Conselyea  t. 
Swift,  103  N.  Y.  1(04,  »  X.  E.  4S!);  Bradley 
V.  Harwi,  43  Kan.  314.  23  I'ac.  oiiH.  And 
this  Is  the  rule  applicable  to  the  proceed- 
ings against  a  garnishee  who  by  his  answer 
admltR  that  he  was  Indebted  to  the  defend- 
ant a  short  time  before  the  service  of  pro- 
cess of  gamishmeut  upon  him.  Iiut  claims 
that  the  debt  was  paid  and  discliarg<Hl  l>e- 
fore  that  time.  As  Is  said  In  Waples  on  At- 
tnchmeuts  (page  377):  "The  onus  Is  upon 
liim  [the  garnishee]  when  the  plaintiff  has 
taken  Issue  uiK>n  the  answer,  after  the  ad- 
mission that  he  held  such  funds  at  a  period 
immediately,  or  within  a  few  weeks,  or  even 
months,  preceding  the  service  of  the  writ." 
See.  also,  Drake,  Attachm.  S  074;  Barker  t. 
Osborne,  71  Me.  60. 

It  was  contended  at  the  argument  that, 
under  the  form  of  the  allegations  In  this 
proceeding,  the  defense  of  payment  could 
irnve  been  proven  under  a  general  denial; 
but  tlilH  contention  raises  a  question  of  plead- 
ings not  necessary  to  be  considered  at  this 
time,  for,  even  If  the  fart  of  payment  could 
be  shown  under  the  general  Issue.  It  would 
not  change  the  rule  as  to  the  burden  of 
proof.  Mr.  Greenleaf  says.  In  the  section 
<*Ite<l.  that  In  some  instances  the  defense  of 
payment  may  be  made  under  the  general  is- 


sue, and  In  others  It  must  be  8i>eciaJly  plead- 
ed; but  "In  either  case  the  burden  of  proof 
is  on  the  defendant,  who  must  prove  tbe 
payment  of  money,  or  something  accepted  in 
its  stead,  made  to  the  plaintiff,  or  to  some 
person  authorized  in  his  behalf  to  receive 
It."  We  think,  therefore,  that  the  court 
below  erred  In  holding  that  the  burden,  of 
proof  was  on  the  plaintiff,  and  In  so  Instrnct- 
ing  the  jury. 

The  objection  to  the  testimony  of  the  wit- 
nesses Walcott,  Bryant,  and  Hume  should 
have  been  sustained.  That  of  the  two  for- 
mer was  to  the  effect  that  In  Xovember, 
1S9:{,  Holmes,  the  judgment  debtor,  and  de- 
fendant In  the  action,  stated  to  them  that 
the  garnishee  had  paid  him  for  the  notes 
and  land  mentioned  tu  the  pleadings.  This 
statement  was  made  after  the  8er\ice  of  the 
garnishment,  and  was  therefore  incompe- 
tent evidence  against  the  plaintiff  to  show 
the  fact  of  payment.  Drake,  Attachm.  i  6.j."»; 
Warren  v.  Moore,  52  Ga.  502.  The  testimony 
of  Hume,  if  otherwise  competent,  was  too 
remote  and  uncertain  to  afford  any  legiti- 
mate inference  that  the  garnishee  had  on 
hand,  at  the  date  of  tlie  payment  alleged  in 
the  answer,  the  money  with  which  to  make 
such  payment.  The  judgment  of  the  court 
below  Is  reversed,  and  a  new  trial  ordere<L 


WILLIS  T.  HOI-MES  (SMITH,  Garnishee). 
(Supn^me  Court  of  Oregon.    Dec.  23.  1805.)  ' 

Appeal  from  rirrntt  court.  Douglas  county; 
J.  (J.  Fullertoii,  .ludgo. 

Action  by  W.  U.  \\'iliis  against  M.  B.  Holmes 
and  0.  A.  Smith,  ftariiishce.  A  nonsuit  was 
direi-ted,  and  plaintiff  apiwals.  Bevenwd. 

W.  K.  WilUa,  iu  pro.  per.  J.  W.  Hamiltoo. 
fur  reKfioudeats. 

BKAX,  C.  J.  Tiiia  is  a  proceeding  by  gar- 
niBbuiunt,  The  pieadiugs  are  idoutical  with 
tliosc  in  tlic  f-HBo  of  \VilliH  v.  Same  L>i'f<'iidants, 
42  Piic.  iliSl).  CM  <'|jt  nit  to  the  date  of  the  carni^tb- 
m(.>iit,  and  the  date  aiul  aiiiuunr  of  plaintiff's 
jiidgnieut  against  l]olmi>8.  It  appeitrs  frum 
the  record  that  after  a  jury  had  been  iniiuineltil 
to  try  the  cause,  and  Itoth  parties  had  uocliDetl 
to  give  any  eviiifuce,  tlie  defemlant  moved  for 
a  nonsuit,  nnil  phiiiitiff  for  a  judgment  on  the 
pleadings.  PlniutifT's  motion  was  overruled, 
and  the  motion  for  nonsuit  allowed,  on  the  the- 
ory that  the  hnrdcn  of  proof  warn  on  the  plain- 
tiff. For  the  reaKons  given  in  the  opinion  juat 
filed  in  the  P.  L,  Willis  Case,  wo  thnik  the  mo- 
tion for  judgment  on  the  pleadinpt*  was  pro|MT- 
ly  overruled,  but  the  court  erred  in  holdio;;  that 
the  burden  of  proof  was  on  the  plaintiff,  and  in 
granting  a  nonsuit.  The  judgment  is  reversed, 
and  a  new  trial  ordered. 


EGAN  v.  OAKLAND  HOME  INS.  CO. 
(Supreme  Court  of  Oregon.    Dec.  23.  1805.) 

FlHK  POIJCT— Ck)!r9TRUCTIOX— LmiTATIOIt. 

1'nder  a  fire  policy  providing  "the  loss 
Bhall  not  Ifpcome  due  ami  imjulile  until  (W  days 
aftor  »  •  •  piHtof  of  tfie  loss.  *  in- 
cluding an  sward  by  npprniser«.  when  •  •  • 
rctiuiri.'d.    •    •    •         suit  or  action  on  this 
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poliry  for  the  recovery  of  any  claim  shall  be 
miKtiiincd  •  •  •  until  after  fall  compliance 
hy  the  inBured  with  all  the  foregoiug  retiuire- 
iiientM.  nor  uiilettH  commouct'd  within  6  months 
next  after  the  fire  shall  have  occurred." — the 
(i  inonthK  commence  to  run  from  the  time  of  the 
(ire,  and  not  from  the  time  right  to  sue  accrues. 

Appeal  from  circuit  court,  Multnomah  cooii- 
ty;  E.  D.  Shnttuck,  .liiilffe. 

Action  hy  B.  F.  Kgan  against  the  Uakland 
Home  lusurnuce  Cotntiony.  Judgment  for  de- 
fendaut.    I'latntiff  appeals.  Attlrmed. 

Chaa.  H.  Carey,  for  appellant.  W.  E.  Thom- 

ns,  for  respondent. 

BEAN.  C.  J.  Tlie  alleged  liability  of  the  de- 
fendant rests  upon  a  fire  insurance  policy  Ib- 
Bued  by  it  covering  the  property  of  plalntlfT'a 
naslgnor,  and  the  only  question  presented  by 
the  appeal  Is  the  proper  construction  of  the 
following  provisions  tbereof:  "The  loss  shall 
i!ot  become  due  and  payable  until  60  days 
after  satisfactory  proof  of  the  loss  herein  re- 
4iuired  has  been  received  by  this  company.  In- 
cluding an  awai'd  by  appraisers  when  appraisal 
lias  been  required.  •  •  •  Xo  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained  In  any  court  of  law  or  eq- 
uity until  after  full  compliauee  by  the  insui-ed 
with  all  the  foregc^ng  requirements,  nor  unless 
commenced  within  6  montlis  next  after  the 
flre  shall  have  occurred."  The  fire  occurred 
on  August  17,  1S93,  and  this  action  was  not 
commenced  until  March  15,  1894,  only  2  days 
short  of  7  months  thereafter.  There  Is  no 
claim  made  that  the  delay  was  caused  by  the 
action  or  nonaction  of  the  defendant  company, 
or  that  It  occurred  by  reason  of  any  dispute 
or  proceedings  by  arbitration  concerning  the 
amount  of  the  loss,  or  that  a  reasonable  time 
did  not  remain  after  the  loss  became  due  and 
payable  in  which  to  bring  ttie  action;  but  the 
simple  question  here  presented  is  whether  the 
time,  as  limited  by  the  policy,  commenced  to 
run  at  the  date  of  the  flre,  or  at  the  time  the 
loss  was  ascertained  and  became  due  and  pay- 
able. It  is  admitted  that  the  clause  of  the 
policy  limiting  the  time  in  which  an  action  may 
be  commenced  thereon  Is  valid  and  binding, 
but  the  contention  for  plaintiff  Is  that,  when 
construed  in  connection  with  the  other  pro- 
visions In  the  policy,  and  esiieclally  the  one 
providing  that  the  loss  shall  not  become  due 
and  payable  until  60  days  after  proof  thereof 
has  been  furnished  to  the  company.  It  shows 
an  Intention  to  give  him  6  months  after  the 
right  to  sue  accrned  In  wUch  to  bring  the  ac- 
tion. 

At  the  outset  It  la  important  to  observe  that, 
under  the  wording  of  the  clause  in  question, 
the  6  months  begin  to  run  from  "the  time  the 
flre  shall  have  occurred,"  and  not  from  the 
lime  "the  loss  or  damage  shall  have  occurred," 
or  "lifter  the  loss,"  or  "after  the  loss  or  dam- 
age." as  in  most  of  the  cases  cited  and  relied 
upon  by  plaintiff.  The  latter  phrases  have 
Iweii  constnted  by  some  of  the  courts  to  mean 
that  the  limitation  shall  be  computed  from  the 
time  the  amonnt  of  the  loss  Is  ascertained  and 


payable,  and  the  assnred's  right  to  bring  an  ac- 
tion accrues,  and  not  from  the  time  of  tlie  hap- 
pening of  the  loss.  Steen  v.  Insurance  Co.,  Sl> 
X.  Y.  SIO;  Hay  v.  Insurance  Co.,  77  N.  Y.  1!35- 
Insurance  Co.  v.  Jones,  u4  Ark.  376,  15 
S.  W.  10;i4;  Barber  v.  Insurance  Co.,  16  W. 
Va.  65S;  Murdock  v.  Insurance  Co.,  33  W. 
Va.  407,  10  S.  E.  777;  Chandler  v.  Insurance 
Co..  21  Minn.  85;  Spare  v.  Insurance  Co.,  17 
Fed.  i)(i8:  Vette  v.  Insurance  Co.,  30  Fed.  668; 
Insurance  Co.  v.  Fairbank,  32  Neb.  750,  4& 
N.  AV.  711;  Ellis  v.  Insurance  Co^  64  Iowa, 
507,  20  N.  W.  782;  Miller  v.  Insurance  Co., 
70  Iowa,  707,  29  N.  W.  411.  But  other  courts, 
of  e<iual  weight  and  res[jectabillty,  have  ctoi- 
Btrued  such  phrases  to  mean  that  the  asstuvd's 
right  of  action  must  be  computed  from  the 
date  of  the  happening  of  the  loss,  and  not 
from  the  time  the  insurer  is  required  to  pay. 
Travelers'  Ins.  Co.  v.  California  Ins.  Ca,  1  N. 
D.  151,  45  N.  W.  703;  FuUam  v.  Insurance 
Co.,  7  Gray,  61;  Johnson  v.  Insurance  Ca, 
01  111.  »2;  Chambers  v.  Insurance  Co.,  51 
Conn.  17;  Class  v.  Walker,  06  Mo.  32;  Brad- 
ley V.  Insurance  Co.,  28  Mo.  App.  7;  lusurance 
Co.  V.  Wells.  83  Va.  7:W,  3  S.  E.  349;  Blanks 
V.  Insurance  Co.,  36  La.  Ann.  599;  Lentz  v. 
Insurance  Co.,  96  Mich.  445,  55  N.  W.  993; 
(larido  V.  Insurance  Co.  (Cal.)  8  Pac.  512. 
Other  eases,  bearing  more  or  less  directly  on 
the  question,  could  be  cited  on  either  side  of 
the  proposition,  but  reference  Is  made  to  a  suf- 
ficient number  to  show  that  It  can  hardly  be 
said  that  the  weight  of  authority  is  with  either 
contention.  The  courts  which  hold  that  tiie 
limitation  commences  to  run  at  the  time  the 
loss  Is  ascertained  and  payable,  and  not  from 
the  date  of  the  happening  of  the  loss,  do  not 
agree  as  to  the  reasons  for  so  deciding,  but  they 
seem  generally  to  Imse  their  decisions  upon 
the  ground  that  the  limitation  clause,  when 
taken  in  connection  with  the  stipulation  In  the 
policy  giving  the  insurer  a  certain  time  after 
proofs  of  loss  In  which  to  pay,  Is  inconsistent, 
ambiguous,  and  uncertain,  and  therefore  should 
be  construed  more  strongly  in  favor  of  the 
insured.  But  in  the  case  before  us  there  is, 
in  our  opinion,  no  room  for  construction.  The 
stipulation  is  plain  and  unambiguous,  and  sus- 
ceptible of  but  one  meaning,  and  imless  we  are 
to  disregard  entirely  the  plain  and  obvious, 
meaning  of  the  language  used,  we  must  hold 
that  the  phrase,  "next  after  the  fire  shall  have 
occurred,"  means  from  the  date  of  the  flre,  and 
not  60  days,  or  some  other  time,  thereafter.  It 
is  undoubtedly  true  that  an  Insurance  policy, 
like  other  contracts,  should  be  so  construed 
as  to  effectuate  the  intention  of  the  parties, 
and  that  if  any  of  Its  terms  or  conditions  are 
ambiguous,  they  should  be  construed  most 
strongly  against  the  insurer;  but  the  courts 
have  no  right  by  constnicllon  to  disregard  the 
plain  provision  of  a  contract  as  made  by  the 
parties,  or  to  hold  that  It  means  one  thing 
when  It  says  another.  Some  of  the  courts 
which  construe  the  phrase  "after  the  loss"  to 
mean  after  the  loss  is  ascertained,  and  the 
right  to  sue  exists,  proceed  on  the  assumptlcm 
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that  there  la  no  material  difference  between 
Bueh  a  phrase  and  "after  the  flre,"  and  hare 
construed  It  Id  the  same  way.  SteA  v.  Inaur- 
ance  Co.,  2  C.  C.  A.  463, 51  Fed.  715;  Frlesen  t. 
InBuranre  Ca,  30  Fed.  852;  Case  v.  Insurance 
Co.,  83  Cal.  473.  23  Pac.  534;  Hong  Sllng  t. 
Insurance  Co.,  8  Utah,  135,  30  Pac.  307.  And 
the  followhig:  cases,  although  construing  life 
Insurance  policies,  may  be  said  to  hold  to 
the  same  effect:  McConnell  v.  Association,  70 
Iowa.  757,  43  N.  W.  188;  Matt  y.  Aasodatton, 
81  Iowa,  135.  46  N.  W.  857;  AlUhone  T.  Casu- 
alty Co.  (Tex.  Glr.  App.)  32  S.  W.  60D.  But 
we  cannot  assent  to  the  doctrine  of  these 
cases.  It  seems  to  ns  that  it  "after  the  loss" 
means  00  or  any  other  number  of  days  after 
the  battening  of  the  loss,  there  la  a  mataial 
difference  In  the  two  phrases.  As  so  construed, 
the  one  fixes,  as  the  period  at  which  the  lim- 
itation shall  commence,  the  time  the  loss  Is  as- 
certained and  payable  and  the  otho',  in  dis- 
tinct and  unequlTocal  language,  the  time  of 
the  fire,  which  Is  certainly  a  different  erent. 
In  one  of  the  leading  cases  holding  the  doc- 
trine contended  for  by  the  plaintiff  (Steen  t. 
Insurance  Co.,  89  N.  Y.  315),  Danforth.  J., 
says:  "Xo  doubt  the  appellant  could  have  stip- 
ulated tbat  the  time  of  the  fii-e  sliould  be  look- 
ed to  as  the  event  from  the  happening  of  which 
the  limitation  should  run,  but  It  would  require 
distinct  language  to  show  that  such  waa  the 
intention  of  the  parties.  It  is  not  used  here. 
It  la  fOund  in  Schroeda  v.  Insurance  Co.,  2 
PhOa.  286,  aas  of  the  cases  cited  by  the  ap- 
Iielhint"  And  In  the  subsequent  case  of  King 
V.  Insurance  Co.,  47  Hun,  1,  the  supreme  court 
of  New  Yoric  held  that,  under  a  clause  in  an 
Insurance  policy  providing  that  no  action  or 
aidt  shall  be  maintained  unless  "commenced 
within  12  months  next  after  the  fire  shall  have 
occurred,"  the  limitation  commenced  to  run 
frtrni  the  date  on  which  the  fire  occurred,  and 
not  from  the  expiration  of  the  GO  days  given  the 
company  in  which  to  make  payment  after  the 
Iffoofs  of  loss,  and  distinguistaed  the  case  be- 
fore It  from  the  Steer  Case.  And  Mr.  Rich- 
arda,  in  his  work  on  Insurance  (page  IBS),  in 
considering  the  effect  of  a  clause  In  the  stand- 
ard New  Yoiic  policy  rcquh-lng  suit  or  action 
to  be  commenced  "within  12  months  next  after 
the  flrp,"  says:  "The  limit  of  1  year  for  brfng- 
Ing  suit  is  valid,  and  must  be  observed,  and 
under  the  wording  of  this  clause  the  12  months 
bpfdn  to  run  from  the  time  of  the  fire,  and 
not  from  the  time  of  service  of  proofs  of  loss, 
which,  under  the  farmer  wording  of  the  policy, 
was  held  to  be  the  effect  of  It."  This  construc- 
tion la,  In  our  oiiinlon.  In  accordance  with  com- 
mon sense,  the  plahi  meaning  of  the  language 
used,  and  Is  obundantly  supported  by  au- 
thority. Hart  V.  insurance  Co.,  80  Wis.  77, 
56  N.  W.  332;  Insmunce  Go.  v.  Meesman,  a 
Wash.  450,  27  Pac.  77;  Insurance  Co.  v. 
Little,  20  IlL  App.  4:11;  Hocking  v.  Innuranoe 
Co.,  l.'tO  I'a.  St.  170.  18  AtL  614;  !:Schi-oeder 
v.  Insurance  Co.,  2  I'lilla.  28<(;  King  t.  In- 
surance Co.,  47  Htm,  1;  MoEIroy  v.  Insurance 
Co.,  48  Kan.  200,  20  Pac.  478;  luinirauce  Co. 


T.  Btoffela,  48  Kan.  aK>,  29  Pac.  470;  Ue- 
Fariand  v.  Association  (Wyo.)  38  Pac.  347; 
Sted  V.  Insurance  Co.,  47  Fed.  863. 

The  case  principally  relied  upon  by  plaintiff 
as  supporting  his  position  Is  Steel  t.  Insunuice 
Co..  supra,  decided  by  the  dnnrit  court  of  ap- 
peals of  the  Nhith  circuit,  Mc&ama  and  Gil- 
bert, circuit  Justices,  and  Bawley,  dlatiict 
Judge,  sitting.  The  acticai  was  originally  oom- 
m«iced  in  the  drcnlt  court  of  the  United  State* 
for  the  district  of  Oregon  on  a  poUey  of  in- 
surance limiting  the  time  for  bringing  the  ac- 
tion to  12  months  "next  after  the  date  of  the 
fire  from  which  such  loss  shall  occur,"  and 
on  ai^KSl  the  decree  of  Judge  Deady  was  re- 
versed,—McKenna,  dicitft  Justte^  dissenting; 
the  court  holding  that  there  was  no  material 
difference  betweoi  "12  mootbs  next  aftsr  ttie 
fire"  and  "12  months  after  the  loss,"  and  that 
the  Umitatton  did  not  cnnmenoe  to  nm  until 
after  the  loss  was  ascertained  and  became  pay- 
able. On  aiKwsl  to  the  supreme  court  this  de> 
clsion  was  affirmed  by  an  equally  divided  court, 
no  otrinkina  being  delivered.  14  Sup.  Ct  1153, 
154  U.  S.  51S.  It  can  hardly  be  said,  then- 
fore,  tbat  the  question  is  a  settled  one  In  the 
federal  coiuts.  But  we  ate  disposed  to  give 
to  the  circidt  court  of  appeals  all  due  reject, 
and  would  be  intoned  to  yield  to  its  Jndgmoit 
If  In  onr  opinion  the  question  waa  ten  tree 
from  doubt  The  argument  in  sun^rt  of  tbe 
view  adopted  1^  the  majority  Is,  liriefly,  Uiat 
because,  by  the  terms  of  the  poUcy,  the  cmn* 
pany  could  not  be  sued  until  caHa]n  condi- 
tions were  complied  with,  which  would  necea* 
sarlly  consume  a  part  of  the  time  limited,  and, 
furthermore,  the  loss  not  being  payable  until 
00  days  after  the  proote  titeroof,  It  might  bap- 
pen,  if  tbe  Umitation  clause  should  be  construed 
accordhig  to  Its  language,  that  the  action  would 
be  barred  before  the  ri^t  to  sue  actually  ac- 
crued under  oOier  clauses  hi  tbe  policy,  and 
tbertfore  tbe  parties  cannot  have  meant  what 
they  expressly  said.  We  cannot  yield  onr 
assent  to  this  line  of  reasontaig.  As  said  by  the 
supreme  court  of  Wisconsin,  In  the  case  ot 
Hart  V.  Insurance  Ga,  supra:  "It  does  vk>- 
Icnce  to  plain  words.  It  smacks  too  strongly 
of  making  a  contract  which  tbe  partlGS  dd 
not  moke.  It  construes  where  there  Is  no 
room  for  construction.  Plain,  unambiguous 
words,  which  can  have  but  one  meaning,  are 
not  subject  to  construction.  *Twelve  months 
next  after  the  fire'  baa  one  certain  meaning, 
and  but  one.  It  can  have  no  other.  It  may 
well  be  that  the  Insurer  may,  by  his  acts, 
waive  the  limitation,  or  estop  lihnself  from  in- 
sisting on  it,  as  held  in  the  cases  of  KUllps  r. 
Insurance  Co.,  28  Wis.  472;  Blanks  t.  Insur- 
ance Cc  supra,  and  Johnson  v.  Inaurance  Go^. 
si^ra;  but  tbe  invocation  of  ttils  princ^le 
does  no  violence  to  tbe  contract  of  tiie  par- 
ties." If,  acting  hi  good  faith  and  wlQi  rea- 
sonable diligence,  the  conditions  ^ecedent  to 
a  rlglit  of  actum  cannot  be  completed  by  the  in- 
sured BO  as  to  leave  a  reasonalde  ttane  tl-.Te. 
after  in  whi^  to  aue,  and  this  TaxA  is  made 
to  appear  by  ttte  pleodhigs  and  proo^  tbe  oouns 
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should  declare  the  Umltafion  Inoperatiye  or 
TOid.  and  not  disregard  the  plain  wordiug  of 
the  contract,  or  Incorporate  Into  it  a  prorislou 
which  the  parties  Uiemselveg  did  not  see  fit 
to  Insert.  In  our  opinion,  therefore,  the  court 
below  committed  no  error  in  holding  that  the 
limitation  commenced  to  run  from  the  time 
the  Are  occurred,  and  not  when  the  loss  he- 
came  due  and  payable,  and  the  Judgmoit  la 
affirmed. 

WOLVERTON,  J.,  withholds  tats  opinion, 
bebig  personally  Interested  in  a  similar  case 
now  pending. 


NICKLIN  T.  ROBERTSON  et  al. 

(Snpreme  Court  of  Oregon.    Dec.  23,  1895.) 

Taxation  op  Illboal  Costs— RBLiEr  —  CoupL'TA- 
TioK  OF  Time— DuTi  or  Clsbk— Affidavit 

— COKRECTIOS  or  JUDOHBKT. 

1.  Under  Hill's  Ann.  Laws  Or.  S  102,  pro- 
viding thnt  the  court  may  at  any  time  within 
one  year  after  notice  thereof  relieve  a  party  from 
a  indinnntt  taken  afWiiut  him  throuRU  h^  mis- 
take ur  excusable  ueglcct,  it  la  not  suUieient  tliat 
the  mottoa  be  made  within  a  year  after  notice, 
but  it  must  be  heard  and  determined  within  that 
time. 

2.  Thouirh  HiU'B  Ann.  Laws  Or.  I  554.  pro- 
vides that  coBtM  in  equity  shall  be  allowed  to 
the  party  In  whose  favor  a  decree  is  given,  nn- 
lens  the  roort  oth,?rwi8e  dtrectB,  the  court,  after 
having  decreed  that  defendasts  recover  their 
coats,  can  amend  the  illegal  taxation  thereof 
only  within  a  year  after  plaintiff  has  notice 
thereof,  ns  provldGd  by  section  lOU. 

3.  The  five  days  within  which  to  file  a  Rtate- 
meut  of  costs  should  be  cDmi)uted  by  excluding 
the  hrst  day,  and  also  the  last  day  where  it 
fulls  on  Sunday. 

4.  Where  no  objections  were  filed  to  a  state- 
ment of  costs,  the  clerk  has  no  discretion  in  al- 
lowing the  items  therein  contained. 

5.  An  allidavit,  under  Uill's  Ann.  Laws,  fi 
102.  for  relief  againKt  the  taxation  of  illegal 
costn,  Rhnuld  show  that  they  had  t>een  taxed 
through  mistake,  inadvertence,  surprise,  or  ex* 
cusable  neglect. 

t>.  To  uuthorlzo  the  conrt  to  correct  the  mis- 
prision of  the  clerk  In  entering  jiidgment,  the 
mistake  must  be  apparent  of  record,  or  by  ref- 
erence to  some  mentoraudum  made  by  the  court. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Stearns,  Judge. 

Motion  by  S.  O.  Nlcklin  against  W.  E.  Rob- 
ertson und  others  to  ewrect  a  decree.  The 
motion  was  granted,  and  defendaoTb  appeal. 
BeT«rsed. 

W.  H.  Adams,  for  appellants.  C.  JT.  "ilc- 
Dougall,  for  respondent. 

MOORE,  J.  This  Is  a  motion  to  cwrect  a 
decree,  so  as  to  reliere  the  plaintiff  from  the 
taxation  of  disbursements  claimed  to  bare 
been  taxed  against  licr  through  her  excus- 
able neglpet.  The  facts  are:  That  on  Sep- 
tember 20,  1^1,  the  circuit  court  dismissed 
tills  suit,  and  decreed  that  the  defendants  re- 
coTOr  of  the  plaintiff  their  costs  and  dlshurse- 
ments.  That  on  the  sixth  day  thereafter  the 
defendants  filed  with  the  clerk  a  veriiiuU 
Btutement  of  their  disbursements,  which.  In- 
ter alia,  contained  the  following  items:  *'C. 
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W.  Burrage,  witness,  90  days,  and  3,140 
miles  traveled,  ¥440.60;  W.  H.  Bnrrage,  4 
days*  attendance  as  witness,  and  806  miles 
traveled,  $80.80;  D.  W.  Taylor,  expert  serr- 
Ices,  and  3  days'  attendance,  f51.50."  That, 
no  objections  thereto  having  been  made  with- 
in the  time  prescribed  by  law,  the  clerk  taxed 
the  costs  and  disbursements,  claimed  in  the 
statement,  to  the  plaintiff,  and  entered  the 
amount  thereof  in  the  decree.  That  on  March 

20,  1802,  the  philntlff,  having  filed  affidavits 
showing  that  she  had  no  notice  of  the  filing 
of  said  statement,  moved  the  court  to  disal- 
low and  strike  out  the  foregoing  items  there- 
of, for  the  reason  that  tbey  were  Illegal,  and 
that  the  statement  had  not  been  ffied  within 
five  days  from  the  entry  of  the  decree;  but, 
no  order  thweon  having  been  made,  the  plain, 
tiff,  on  June  IG,  1804,  by  leave  of  court,  filed  • 
obJectionB  to  these  Items,  and  submitted  affi- 
davits tending  to  show  that  her  neglect  to 
present  such  objections  at  an  earllw  date  was 
excusable.  That,  on  September  20th  of  the 
same  year,  the  clerk,  in  passing  upon  said 
objections,  retaxed  these  Items  aa  follows: 
"C.  W.  Burrage,  1  day,  1  mile,  $2.10;  W.  H. 
Burrage,  1  day,  1  mile,  $2.10;  D.  W.  Taylor, 
3  days,  1  mile,  $0.10."  Whereupon  the  de- 
fendants moved  the  court  to  retax  their  said 
disbursements,  and,  upon  said  motion  being 
submitted,  the  court  found  the  facts  to  be 
that  C.  W.  Barrage  resided  at  Canyon  City, 
Colo.,  at  the  time  of  the  trial;  that  he  ap- 
peared as  a  witness  without  the  Issuance  of 
an  order  of  the  court  requiring  his  attend- 
ance, and  In  doing  so  It  was  not  necessary 
for  him  to  travel  more  than  one  mile  or  to 
attend  more  than  one  day;  that  W.  H.  Bur^ 
rage  was  at  said  time  at  Portland,  Or.,  and 
only  attended  as  a  witness  one  day,  aud 
traveled  one  mile;  and  that  D.  W.  Taylor  at- 
tended said  trial  three  days,  and  traveled 
one  mile,— and,  upon  these  findings,  affirmed 
the  decIsltHi  of  the  clerk,  and  on  September 

21,  lim,  decreed  a  modification  of  the  dis- 
bursements In  accordance  therewith,  from 
which  the  defendants  appeal. 

It  is  contended  by  the  defendants  that,  no 
order  modifying  the  original  decree  having 
been  made  within  a  year  after  the  plaintiff 
had  notice  of  the  taxation  of  the  disburse- 
ments, the  court  was  powerless,  after  the  ex- 
piration of  that  time,  to  grant  the  relief 
sought  It  must  be  cmiceded  that  a  large  por- 
tion of  the  disbursements  claimed  by  the  de- 
fendants Is  llleg^,  and  hence  tlie  only  ques- 
tion Involved  Is  the  power  of  the  court  to 
relax  tliem.  Tlie  statute,  so  far  as  It  applies 
to  the  case  at  bar,  provides  that  the  court 
may  "In  its  discretion,  and  upon  such  terms 
as  may  be  Just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
Judgment,  oi'der,  or  other  proceeding  taken 
against  bim  through  his  mistake,  lnadv«>t- 
ence,  surprise,  or  excusable  neglect."  Hill's 
Auu.  Iaws  Or.  i  102.  At  the  common  law  no 
Judgment  could  lie  amended  aftt-r  the  term  at 
which  It  was  entered,  except  fur  clerical  er- 
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rors  appearing  to  the  record,  and  then  only 
when  there  was  to  be  found  In  some  minute 
of  the  trial  a  memorandum  of  what  actually 
transpired  from  which  the  Judgment  might 
be  corrected,  Albers  v.  Whitney,  1  Story, 
310,  Fed.  Cas.  No.  137;  Insurance  Co.  t.  Mc- 
Cormlck,  20  Wis.  265.  A  statute  conferring 
power  to  modify  a  judgment  or  decree  after 
the  term  at  which  It  was  rendered,  being  in 
derogation  of  the  common  law,  is  to  be  strict- 
ly construed;  and  hence  a  party,  If  he  could 
be  relieved  from  a  proceeding  taken  against 
him  through  his  Inadvertence,  surprise,  or 
excusable  neglect,  must  apply  therefor,  and 
obtain  a  decision  thereon,  within  the  time 
prescribed  by  the  statute,  or  his  laches  will 
preclude  the  court:  from  thereafter  amending 
the  record.  WooUey  v.  WooHey,  12  Ind.  6G3; 
Gerish  T.  Johnson,  5  Minn.  23  (GU.  10);  Knox 
v.  ClIfTord,  41  Wis.  459;  Flanders  v.  Sher- 
man, 18  Wis.  G03.  In  the  case  last  cited, 
Cole,  J.,  In  construing  a  statute  Identical  with 
the  one  above  quoted,  says;  "But,  unless  the 
motion  Is  made  within  a  year  from  the  time 
the  party  has  notice  of  ihe  en-oneous  order 
or  Judgment,  the  court  cannot  relieve  under 
this  statute.  It  must  be  made  within  a  year, 
as  the  power  of  the  court  to  grant  the  relief 
Is  expressly  limited  to  that  period.  After  the 
lapse  of  that  time  the  court  cannot  relieve  a 
party  from  an  order  or  Judgment  against  him 
through  his  'm  Istake,'  'Inadvertence,'  'sur- 
prise,' or  'excusable  neglect.*  '*  In  Woolley  v. 
Woolley,  sujffa,  one  of  the  parties  to  a  Judg- 
ment, on  the  day  prior  to  the  expiration  of  a 
year  from  Its  rendition,  under  the  provisions 
of  a  similar  statute,  applied  to  the  court  to 
set  It  aside,  which  the  court  did,  on  the  day 
after  the  year  had  expired.  An  appeal  hav- 
ing been  taken  from  the  Judgment  thus  ren- 
d^ed,  it  was  reversed,  and  Perkins,  J.,  to 
rendering  the  decision,  says:  "Under  the  sec- 
tion upon  which  the  present  suit  Is  founded, 
the  court  could  not  set  aside  the  Judgment 
after  the  expiration  of  the  year."  In  Gerish 
T.  Johnson,  supra,  the  court.  Interpreting  a 
similar  statute,  says:  "It  by  no  means  fol- 
lows that  because  a  party  may  make  such  a 
motion  wlthto  the  year,  that  be  has  always  a 
year  to  make  It  to.  He  Is  to  each  Instance 
bound  to  make  the  motion  with  diligence,  and 
show  the  existence  of  some  one  of  the  causes 
speclfled  to  the  statute."  "The  period,"  says 
Cole,  J.,  to  Knox  v.  Clifford,  supra,  "within 
Which  the  discretion  is  to  be  exercised,  is 
expressly  limited  to  a  year  after  notice  of 
tiie  Judgment;  and  this  time  cannot  be  m- 
larged  or  extended  by  merely  giving  notice 
of  the  motion  to  vacate  the  Judgment.  The 
party  Is  required  to  act,  and  must  bring  his 
motion  to  a  hearing,  wlthto  the  year,  or  the 
power  to  relieve  under  the  statute  Is  gone. 
This  provision  goes  upon  the  only  reasonable 
assumption  that  a  year  affords  an  ample  op- 
portunity for  a  party  to  obtain  relief  If  he  Is 
diligent."  These  authorities  conclusively 
show  that  the  statute  limits  the  power  to  one 
year  after  notice  of  the  "Judgment,  order,  or 


proceeding,"  and  that  the  expiration  of  that 
time  leaves  the  court  without  authority  to  set 
aside  or  modify  its  decisions  for  any  of  the 
causes  enumei-ated  In  the  section  quoted. 

The  plaintiff  must  have  had  notice  of  the 
taxation  of  these  disbursements  on  March 
26,  1892,  at  which  time  she  moved  the  court 
to  disallow  them;  and,  more  than  one  year 
from  that  time  having  expired  before  a  modi- 
fication thereof  was  decreed,  it  follows  that 
the  court,  under  the  provisions  of  the  statute, 
had  no  power  to  alter  the  original  decree. 

The  plaintiff  Insists,  however,  (1)  that  the 
allowance  of  costs  In  equity  rests  to  the  sound 
discretion  of  the  trial  court,  which  will  not 
be  reviewed  on  appeal  except  for  an  abuse 
thereof;  and  (2)  that  the  taxation  of  the  dis- 
bursements of  which  she  complains  results 
from  the  misprision  of  the  clerk,  and  that  the 
court  possesses  at  all  times  the  Inherent  pow- 
er to  correct  auch  errors. 

1.  It  must  be  observed  that  the  discretion 
referred  to  by  plaintiff  does  not  extend  to  the 
amount  of  costs  and  disbursements  to  be  re- 
covered, but  only  as  to  who  shall  pay  them. 
Hlii's  Ann.  Laws  Or.  §  554.  In  the  case  at 
bar  the  court  exercised  its  discretion  at  the 
time  it  decreed  that  the  defendants  recover 
of  the  plaintiff  their  costs  and  disbursements, 
and  It  is  this  exercise  of  it  that  will  not  be 
reviewed  except  for  abuse.  LoveJoy  v.  Chap- 
man, 23  Or.  571,  32  Pac.  687;  Cole  v.  Ixigan, 
24  Or.  304,  83  Pac.  568.  One  of  the  objects 
to  procurtog  a  judgment  or  decree  is  to  pnt 
at  rest  forever  the  Issue  litigated;  but  If  the 
trial  court  could,  even  in  matters  within  its 
discretion,  change  at  pleasure  its  solemn  con- 
clusions, Judgments  might  remain  open  in 
all  matters  relating  to  an  exercise  of  this 
right,  and  become  subject  to  be  changed  at 
any  time  in  favor  of  either  party  who  could 
show  a  better  reason  therefor.  When  the 
trial  court  has  not  abused  its  discretion  In  the 
exercise  thereof.  Its  ctmcluslon  will  not  be 
reviewed  to  this  court;  and  such  conclusion, 
when  announced,  ought  to  be  as  blndtog  upcm 
the  court  rendering  It  as  it  is  upon  this  court 

2.  The  statute  authorizes  the  clerk  to  al- 
low and  tax,  as  a  matter  of  course,  the  dla- 
bnrsements  claimed  by  a  party  upon  his  fil- 
ing a  verifled  statement  thereof  within  five 
days  from  the  entry  of  a  Judgment  or  decree 
given  to  his  favor,  unless  the  adverse  party, 
within  two  days  from  the  time  allowed  to 
file  the  statement,  shall  file  objections  there- 
to. The  statement  may  also  be  filed  at  any 
time  after  five  days,  but  in  such  case  a  copy 
thereof  must  be  served  upon  the  adverse 
party,  who  Is  given  two  days  from  the  serv- 
ice thereof  to  file  objections  thereto;  and  in 
either  case  the  clerk  must  p&sB  upon  and  may 
allow  or  reject  any  or  all  Items  to  which  ob- 
jections have  been  made.  Hill's  Ann.  Laws 
Or.  SG  556.  557.  It  will  be  observed  that 
Judgment  was  entered  September  20th,  and. 
excluding  the  first  day  from  the  computation, 
the  five  days  would  expire  October  4th,  but 
that  day,  being  Sunday,  must  also  be  ex- 
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eluded;  and  the  statement,  baring  been  filed 
on  the  Aaj  following,  was  wltbln  the  flr&^lay 
limit  (Hill's  Aon.  laws  Or.  |  51^;  and,  no 
obJectl(Hi8  thereto  baring  been  filed  wltbln 
the  time  prescribed  by  law,  the  cletk  had  no 
discretion  In  the  allowance  of  the  Items  con- 
tained In  the  statement.  The  afBdarits  sub- 
mitted with  the  motion  on  March  26,  1803. 
did  not  show  that  the  disbursements  had  been 
taxed  against  the  plaintiff  through  her  mis- 
take, Inadvertency  surprise,  or  excusable  neg- 
lect; and  eren  if  It  be  conceded  that  a  mo- 
tlon  filed  within  one  year  from  the  notice 
thereof  authorized  the  court,  after  the  expira- 
tion of  tbat  period,  to  reHere  a  party  from  a 
Judgment  taken  ag^st  him  under  snch  cir- 
cumstances, the  motion  filed  would  be  Inef- 
fectual for  that  purpose.  The  power  of  a 
court,  at  any  time  after  the  entry  of  a  Judg- 
ment, to  correct  the  mlsprisicn  of  a  clerk  or 
other  officer  of  the  court,  when  It  can  be  done 
by  reference  to  some  memorandum  of  the 
trial,  made  at  the  hearing  thereof  by  the 
court,  or  from  the  pleadings  on  file  or  pro- 
ceedings had  therein,  must  be  conceded  (1 
Black.  Tudgm.  8  155;  1  Freem.  Judgm.  S  71>; 
but  when  the  mistake  Is  not  apparent  on  the 
record,  and  must  be  made  out  upon  affidavits 
and  evidence  aliunde,  to  establish  the  fact, 
then  there  remains  nothing  to  amend  by,  and 
the  court  Is  jpowcrless  to  alter  the  judgment 
after  the  close  of  the  term  at  which  It  was 
rendered  (Albers  v.  Whitney,  supra). 

The  amount  of  the  Items  claimed  In  the  cer- 
tified statement  Is  $905.  which  sum  the  clerk 
entered  In  the  decree;  and.  It  appearing  that 
the  evidence  relied  upon  to  correct  the  record 
consisted  of  affidavits  wlilch  were  Instifflcient 
tor  that  purpose.  It  follows  that  the  decree 
appealed  from  must  be  reversed,  and  the  mo- 
tion to  correct  the  original  decree  overruled. 


THORNTON  v.  ERIMBEL  et  ol. 
(Supreme  Court  of  Oregon.  Dec.  80,  ISOo.) 

APPEAIy— OlUBCTlONfl  BT  APFILLBE. 

Plaintiff  alone  having  appealed  from  a 
dficree  rpforminp  nn  instrunipnt.  (lofcndnnt  eaa- 
not  coniplniu  of  failure  to  allpjre  or  prove  a  mu- 
tual miutake  on  which  to  found  the  decree. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Steams.  Judjro. 

Suit  by  Martha  Thornton  against  Jacob 
Krimbel  and  others.  From  the  decree, 
plaintiff  appeals.  Affirmed. 

Richard  H.  Thornton,  for  appellant.  Rob- 
ert G.  Wright,  for  respondents. 

PER  CURIAM.  This  Is  a  suit  to  reform  a 
contract  and  bond,  and  to  recover  damages 
for  an  alleged  breach  of  the  contract.  Tlie 
facts  are:  Tbat  on  March  24.  1S03,  the  de- 
fendant ICrimbel  entered  Into  an  agreement 
with  the  plaintiff,  by  the  terms  of  whtdi  he 
undertook  to  furnish  the  material  and  erect 
and  finish  a  dwelling  house  for  her,  In  con- 
formity with  the  plans  and  speciQcatious 


thereof;  and  it  was  alao  provided  that  the 
contractor  should  protect  the  building  from 
Hens,  and  that  a  bond  should  be  given  for 
the  faithful  performance  of  the  terms  and 
conditions  of  said  agreement.  That  the 
agreement,  having  been  reduced  to  wrlUng, 
was  signed  by  each  of  the  defendants,  but 
not  by  the  plaintiff,  and  a  Joint  and  several 
bond.  In  which  Erlmbel  was  designated  as 

principal,  and   and  aa  sureties, 

was  signed  by  the  defendants  Meyer  and 
Ward  (mly.  Tbat,  a  lien  having  been  filed 
against  the  lurc^erty,  the  plaintiff,  claiming 
the  building  had  not  been  completed,  com- 
menced this  suit,  and,  in  substance,  alle^ 
that  It  was  the  intention  of  the  parties  that 
she  idiould  sign  said  contract,  but  through 
inadvertence  she  had  omitted  to  do  so,  and 
that  she  offered  to  sign  the  same;  that  It 
was  also  their  intention  that  said  bond 
should  be  executed  by  Krimbel  aa  principal, 
and  that  Meyer  and  Ward  should  be  named 
therein  as  sureties,  but,  through  mistake, 
Krimbel  failed  to  sign  It,  and  the  names 
of  the  sureties  were  omitted  from  the  body 
of  the  hoaxd;  that  by  mistake  Krimbel  was 
wrongly  described  in  the  contract  and  bond 
as  "Klmb^"  And  having  alleged  several 
breaches  of  the  contract,  and  the  damages 
resulting  th^efrom,  she  prayed  a  decree  re- 
forming said  contract  and  bond,  and  a  re- 
covery of  her  damages.  The  defendants, 
separately  answering,  after  denying  the  ma- 
terial allegations  of  the  complaint,  allege 
facts  tending  to  cmiatltute  an  estoppel,  and 
pray  that  tbe  suit  be  dismissed.  The  re- 
plies having  put  in  Issne  the  allegations  of 
new  matter  contained  In  the  several  an* 
swers,  a  trial  was  bad.  resulting  In  a  decree 
reforming  the  oonrract  and  bond,  awarding 
Krimbel  906.30  due  on  the  contract,  and  re- 
quiring the  plaintiff  and  Krlmbd  each  to 
pay  one>half  tbe  costs;  and  from  tbls  de<»ee 
the  plaintiff  appeals. 

It  is  contended  1^  the  plaintiff  tbat  the 
court  ored  lu  several  jKutlculars,  which 
errors  are  assigned  as  grounds  for  a  mod- 
ification of  tbe  decree,  while  the  defendants 
contend  that  the  complaint  does  not  state 
facts  sufficient  to  constltate  a  cause  of  suit, 
and  that  the  evidence  Is  not  sufficient  to 
warrant  a  reformation  of  the  contract  and 
bond.  Tbe  rule  la  well  settled  that,  tn  order 
to  Justify  the  Interposition  of  a  court  of 
equity  to  retorva  a  written  instrument  for  an 
alleged  mistake  of  fact.  It  must  be  distinctly 
alleged  and  conclusively  proved  that  the 
mistake  was  mutual  to  both  parties,  or  that 
it  was  the  mistake  of  one  party  superin- 
duced by  the  fraud  or  some  inequitable  con- 
duct of  the  other.  Fahie  v.  Pressey,  2  Or. 
23;  Bvarts  v.  Stelger,  5  Or.  147;  Lewis  v. 
Lewis,  Id.  160;  Foster  v.  Schmeer,  15  Or. 
3U3,  15  Pac.  GUb;  Hyland  v.  Hyland,  19  Or. 
51,  23  Pac.  811;  Klelnsorge  v.  Rtdise,  25  Or. 
51,  34  Pac.  874.  There  Is  no  evidence  of 
plalntitrs  intention  to  sign  the  contract,  or 
of  Krlmbel's  intention  to  sign  tbe  bond;  and. 
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for  all  that  appears,  he  may  never  have  In- 
tended to  sign  ft,  and,  If  so,  the  absence  of 
his  signature  would  not  be  In  consequence 
of  any  mistake  on  his  part.  It  has  been 
repeatedly  held  that  a  court  of  equity  will 
not  reform  a  written  Instrument  upon  the 
ground  of  mistake,  unless  the  mistake  be 
established  by  clear  and  satisfactory  evi- 
dence. Shlvely  v.  Welch,  2  Or.  288;  Steph- 
ens V.  Murtin,  6  Or.  193;  Remlllard  v. 
Prescott,  8  Or.  37;  Epstein  v.  Insurance 
Co.,  21  Or.  179.  27  Pac.  1045.  But,  the  de- 
fendants not  having  taken  a  cross  appeal,  It 
must  be  presumed  that  they  were  satisfied 
with  the  decree,  and  cannot  now  be  heard  to 
complain  of  a  failure  to  allege  or  prove  the 
existence  of  a  mutual  mistake,  and  hence  It 
follows  that  the  decree  is  affirmed. 


GREGOIRB  v.  ROURKE  et  al. 
,  (Supreme  Court  of  Oregon.    Dec.  30,  1895.) 

ASBiaNUBNT  —  CONaiDERATlDK  —  AOTIOM  BT  As- 
810NEE. 

An  assignee  of  a  chose  in  action,  to  re- 
cover thereon,  need  not  show  that  there  wns 
any  consideration  for  the  aHBignment.  though 
he  alleges  that  it  was  "sold"  and  assigned  to 
him. 

I  Appeal  from  circiilt  court,  Marlon  county; 
George  H.  Burnett,  Judge. 

Action  by  J.  D.  Gregolre  against  T.  F. 
Bourke  and  others.  Judgment  for  defend- 
ants.  PlalntUC  appeals.  Reversed. 

'  3.  A.  Carson,  for  appellant.  TlUnon  Ford, 
for  respondents. 

I  MOORB,  J.  This  Is  an  acthm  to  recover 
an  alleged  balance  of  an  account.  The  plaln- 
tur  alleges  tHat  on  September  8,  iSOl,  B.  S. 
Gregolre  and  blmself  were  ccqmrtners  In 
business  under  the  firm  name  of  B.  S.  Gre- 
golre ft  S<»i,  at  which  time  said  firm  sold 
and  delivered  to  the  defendants  a  quantity 
of  wheat  of  the  value  of  $2,997.60;  that  the 
defendants  paid  on  account  thereof  $23^60, 
leaving  a  balance  of  $175  due  thereon;  that 
said  firm  sold  and  assigned  the  account  to 
him;  and  that  he  Is  the  owner  and  bolder 
there<tf,  and  entitled  to  the  moneys  due  there- 
on, for  wblcfa  be  prays  Judgment.  The  de- 
fendants having  denied  the  material  all^a- 
tlons  of  the  complaint,  and  the  assignment 
to  plalntlflt,  alleged  payment  of  the  amount 
demanded.  A  reply  having  put  In  Issue  the 
allegatlonsttf  new  matter  contained  in  the  an- 
swer, a  trial  was  had,  at  ^^cfa  the  plnlntifT, 
as  a  witness  In  his  own  behalf,  testified  that 
the  said  sum  of  $175  was  due  from  the  de- 
fendants, as  alleged  In  his  complaint;  that 
his  partner  died  since  the  assignment;  and 
admitted  npon  cross-examination  that  ft  was 
made  witiiout  consideration.  Thereupon  the 
court.  In  substance,  Instructed  the  Jury  that 
the  plaintiff,  having  alleged  a  sale  and  as- 
signment, could  not  recover  as  surviving 
partner  nor  as  assignee,  unless  the  claim  had 


been  assigned  by  said  firm  to  bim  for  a  val- 
uable consideration;  to  the  giving  of  which, 
so  far  as  It  relates  to  the  necessity  for  the 
payment  of  a  valuable  consideration  to  sup- 
port the  assignment,  the  plaintiff  excepted, 
and  the  exception  was  allowed.  The  jury 
having  rendered  a  verdict  for  the  defend- 
ants, the  court  gave  Judgment  thereon,  from 
which  the  plaintiff  appeals,  and  assigns  as 
error  the  giving  of  said  instruction,  the  over- 
ruling of  a  motion  for  a  new  trial,  and  the 
entry  of  said  Judgment. 

l^e  plaintiff  contends  that  it  was  unnec- 
essary to  allege  or  prove  a  valuable  consid- 
eration for  the  assignment,  and  that  the 
want  thereof  should  not  bar  his  recovery. 
There  Is  some  conflict  of  authority  ui>od  the 
question  presented,  but  we  think  the  weight 
of  It  is  In  favor  of  the  legal  proposition  for 
which  the  plaintiff  contends,  and  that  the 
right  of  recovery  depends,  not  upon  what 
may  hare  been  paid  for  the  assignment,  but 
whether  the  plaintiff  Is  the  real  party  in  In- 
terest The  courts  entertaining  views  differ- 
ent from  this  proceed  upon  the  theory  that, 
the  assignee  having  paid  nothing  for  the  as- 
signment, the  donor  may  change  his  mind, 
and  withhold  from  the  object  of  his  liberali- 
ty the  contemplated  benefit.  The  weight  of 
authority  seems  to  be  that  In  an  action  by  an 
assignee  of  a  chose  In  action  the  defendant 
may  controvert  the  allegation  of  ownership, 
and  prove  that  the  plaintiff  is  not  the  rea? 
party  In  interest.  If,  however,  the  assign- 
ment is  actually  made,  he  cannot  question  it 
upon  the  ground  that  there  was  no  consid- 
eration paid  therefor.  1  Beach,  Mod.  Eq. 
Jur.  §  345;  Stone  v.  Frost,  61  N.  T.  614; 
Warder,  etc.,  Co.  v.  Jack  (Iowa)  48  N.  W. 
720;  Wolff  V.  Matthews,  39  Mo.  App.  376; 
Pugh  V.  Miller  (Ind.  Sup.)  25  N.  E.  lOW; 
Norris  v.  Hall.  18  Me.  332;  Arthur  v.  Brooks, 
14  Barb.  533;  Richardson  v.  Mead.  27  Barb. 
178;  Beach  v.  Raymond.  2  E.  D.  Smith,  486; 
Mills  V.  Fox,  4  E.  D.  Smith.  220;  Whlttaker 
V.  County  of  Johnson,  10  Iowa,  161.  But, 
whatever  the  rule  may  be  elsewhere,  it  has 
been  settled  In  this  state  that  the  tlUe  to  a 
chose  In  action  passes  by  assignment,  and 
that  the  assignee  Is  authorized  to  bring  an 
action  thereon;  that  It  Is  immaterial  wheth- 
er he  paid  any  conefderatlon  therefor.  Daw- 
son V.  Pogue,  18  Or.  94,  22  Pac.  637.  The 
plaintiff  alleged  facts  showing  the  existence 
of  a  demand  against  the  defendants  which 
had  been  assigned  to  him,  and  hence  his 
complaint  shows  that  he  Is  the  real  party  In 
interest,  and  has  a  prima  facte  rtght  of  ac- 
tion. It  is  true,  he  alleged  that  the  claim 
had  been  sold  to  him,  which  Implies  a  pay- 
ment or  promise  as  a  consideration  therefor, 
but,  as  his  right  of  action  Is  founded  npon 
the  fact,  and  not  on  the  consideration,  of  the 
assignment.  It  was  unnecessary  to  prove  that 
be  bad  paid  any  consideration  therefor,  and 
hence  the  allegation  that  the  claim  was  sold 
to  him  was  surplusage,  and  should  have  been 
disregarded.    Bliss,  Code  PL  S  215;  Hoyt  v. 
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Seeley,  18  Coun.  353;  Bean  t.  Simpson,  16 
Me.  40;  Orabb  v.  Navigation  Co.,  14  Pa.  St 
802;  Lyons  t.  Merrick.  1(3  Masa.  71.  The 
Instruction  compIaiDed  of  la  erroneoua,  but 
the  rule  Is  well  settled  that  a  judf;meiit  will 
not  be  reversed  for  that  reason,  unless  It 
appears  probable  that  the  jury  was  misled 
thereby.  2  Thomp.  Tr.  |  2401;  Salmon  v. 
Olds,  9  Or.  488.  In  the  case  at  bar  there 
can  be  no  doubt  that  the  Jury  was  misled 
by  the  Instruction  excepted  to,  and  hence 
the  Judgment  must  be  reTeraed,  and  a  new 
trial  ordered. 


OSBORN  v.  LOGUS  et  al. 

(Supreme  Court  of  Oregon.    Dec.  23,  1895.) 

HacBANios'  Ltbxs —  EsiroacBiiaNT —  Pabtibs  — 
COHPLitiTT—VABiAMCB— Claim  or  Libh. 

1.  Under  HlU'e  Ann.  Laws,  8  3077,  declar- 
ing that  Id  suits  to  enforce  mecbaDics'  liens  the 

{tleadinin.  prooess,  practice,  and  other  proceed- 
ngs  shall  be  the  same  rh  in  other  cases;  that 
all  persons  personally  liable,  and  all  lieaholders 
whose  claims  have  been  filed  for  retrord,  shall, 
and  all  other  persona  interented  In  the  matter 
in  controversy  or  in  the  property  soujrht  to  be 
charged  with  the  lien  may.  be  made  parties,  bnt 
such  as  are  not  made  parties  shall  not  be  bound 
by  snch  proceedings;  and  that  the  proceedings 
on  foreclosure  of  liens  shall,  ns  nearly  as  pos- 
sible, conform  to  proceeding  to  foreclose  a 
mortgage;  and  section  3079.  declaring  that 
where  a  Hen  is  filed  for  worlt  done  or  materials 
furnished  a  contractor  he  shall  defend  an  ac- 
tion thereon  at  bin  own  expense,  and,  in  case  of 
Jndgment  on  the  lien  against  the  property  Bhall 
Ite  liable  to  the  owner  of  the  property  for  the 
amount  of  the  jndgment  and  costs, — the  con- 
tractor, who,  for  tile  purposes  of  the  lien  act,  is 
declared  to  be  the  agent  of  the  owner,  is  not  an 
indispensable  party  to  a  suit  to  enforce  a  lien, 
but  his  omission  is  excused  by  failure  to  object 
thereto  by  demurrer  or  answer. 

2.  A  complaint  to  foreclose  a  mechanic's 
lien  alleged  that  the  materials  were  furnished 
to  "J.  O.  and  t;.  N.  Holm,"  partners  as  "J. 
O.  Holm  &  Brother."  The  contract  between 
the  owners  and  ci>ntractors  was  signed  "C.  N. 
Holmes  &  Co."  It  appeared  that  one  of  the 
two  contractors  styled  nimself  "C.  N.  Holmes," 
the  other  "J.  O.  Holm";  and  that  in  dealing 
with  different  persons  in  connection  with  the 
contract  they  used  various  styles  of  firm  name. 
Held,  that  the  variance  between  pleading  and 
proof  was  immaterial,  it  not  appearing  that  the 
owner  was  misled  by  the  all^ation  of  the  com- 
plaint. 

S.  The  naming  in  a  daim  of  Hen,  in  good 
faith,  of  the  rarties  to  whom  material  was 
furnished  as  "J.  W.  Holm  &  Brother,"  while 
the  contract  between  the  owner  and  contractor 
vas  signed  "C.  N.  Holmes  &  Co.,"  is  immateri- 
al, it  not  appearing  that  the  owner  was  misled. 

4.  A  claim  of  lien  need  not  state  the  con- 
tractual relation  between  the  claimant  and  prop- 
erty owner.  Hill's  Ann.  Laws,  $  3673,  providing 
simply  that  it  shall  contain  the  name  of  the  per- 
son to  whom  he  furnished  the  materisls,  and 
section  30G9  declaring  that  every  person  who 
furnishes  material  for  a  building  at  the  in- 
stance of  the  owner  or  hts  aicent  shall  have  a 
lien^  and  that  every  contractor  or  other  person 
having  charge  in  any  part  of  the  construction 
shall  be  held  the  agent  of  the  owner. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; L.  B.  Steams,  Judge. 

Suit  by  T.  P.  Osbom  agatust  Charles  Lofrus 
and  others.  Decree  for  defendants.  Plain- 
tiff appeals.  Beversed. 


This  Is  a  suit  to  foreclose  a  mechanic's  lien, 
brought  to  enforce  payment  for  stone  fur- 
nished for  use  In  a  building  under  construc- 
tion by  defendant  Logus.  The  decree  was 
against  plaintiff  In  the  court  below,  and  he 
appeals.  The  facts  sut&ctently  appear  in  the 
opinion  for  a  full  understanding  of  the  points 
decided. 

W.  McCamant,  for  appellant  0.  H.  Carey 
and  J.  B.  Hall,  for  respondent. 

WOLVERTON,  J.  A  peculiarity  about  this 
proceeding  is  that,  acconllng  to  the  recital  In 
the  claim  of  lien,  the  stone  was  furnished  to 
"J.  W.  Holm  &  Brother,^  wbUe  the  complaint 
alleges  that  it  was  furnished  to  "3.  O.  and  G. 
N.  Holm,"  partners  as  "J.  O.  Holm  &  Brotli; 
er."  The  original  contract  with  Chaiies  Lo- 
gus. the  owner,  purports  to  be  executed  by 
"G.  N.  Holmes  &  Co."  It  Is  contended  by  said 
defendant  tbat  this  admixture  of  both  indi- 
vidual and  firm  names  Is  fatal  to  the  proceed- 
ing upon  two  grounds:  First,  the  statute 
having  made  the  contractor  the  agent  of  the 
owner,  it  Is  insufficient  to  state  that  the  ma- 
terials were  famished  to  "J.  W.  or  J.  O.  Bi^m 
&  Brother,"  when  the  only  agent  who  had 
any  authority  to  bind  the  owner  was  "0.  N. 
Holmes  St  Co.";  and,  second,  that  the  eon- 
tractors,  "C.N.HolmeB&Go.,"belng  necessary 
parties,  should  have  been  made  defendants, 
andtbattbe  sultcaunotproceedwlthoutthem. 
That  It  Is  unnecessary,  under  the  statute, 
that  a  judgment  against  the  contractor  shoidd 
precede  or  be  had  concurrently  with  the  de- 
cree of  foredosare  against  the  property  Is 
settied  by  AinsUe  t.  K<din,  16  Or.  3T4, 19  Pac. 
97.  Bnt  here  the  objection  goes  to  the  non- 
joinder of  G.  N.  Holmes  A  Ca,  whom  it  is 
claimed  must  be  made  parties,  or  else  the 
suit  most  abate.  Ordinarily,  the  oblectton 
arising  from  a  defect  of  parties  should  be 
taken  by  demnrror  if  It  appears  upon  the  face 
of  the  comjriaint,  otherwise  answer;  and. 
If  by  neither,  It  Is  to  be  deemed  waived.  Hill's 
Ann.  Laws  Or.  H  OT,  70,  71;  Cohen  t.  Otten^ 
heimer.  13  Or.  224.  10  Pac.  2a  Unless  the 
statute  touching  the  fore<dosiire  of  median* 
Ics'  liens  absolutely  requires  the  presence  of 
the  contractor  as  a  party  litigant  before  the 
salt  can  proceed,  there  Is  no  reastm  why  the 
ordinary  rule  should  not  prevail  here.  For 
the  purposes  of  the  mechanics*  lien  act  the 
contractor  Is  held  to  be  the  agent  of  the  own- 
er. As  touching  salts  under  the  act,  section 
3677  provides  that:  "Suits  to  enforce  the 
liens  created  by  this  act  shall  be  brought  In 
the  circuit  conrts,  and  the  pleadings,  process, 
practice,  and  other  proceedings  shall  be  the 
same  as  in  other  cases.  *  *  •  All  persons 
personally  liable,  and  all  lien-holders  whose 
claims  have  been  filed  for  record  under  the 
provisions  of  section  3673,  shall,  and  all  oth- 
er persons  Interested  In  the  matter  in  contro* 
versy,  or  In  the  property  sought  to  be  char- 
ged w^itb  the  lieu,  may  be  made  parties;  but 
such  as  are  not  made  imrties  slinll  not  be 
bound  by  such  proceedings."   Section  3679 
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proTldee,  among  other  things,  that:  "In  all 
cases  where  a  Itcn  shall  be  filed  under  this 
act  for  work  done  or  materials  furnished  to 
any  contractor,  he  shall  defend  any  action 
brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  the  own- 
er may  withhold  from  the  contractor  the 
amount  of  money  for  which  such  lien  Is  filed; 
and  In  case  of  Judgment  against  the  owner 
or  his  property  upon  the  lien,  the  said  owner 
shall  be  entitled  to  deduct  from  any  amount 
due  or  about  to  become  due  by  him  to  the 
contractor  the  amount  of  such  judgment  and 
costs;  and  if  the  amount  of  such  Judgment 
and  costs  shall  exceed  the  amount  due  by 
him  to  the  contractor,  or  If  the  owner  shall 
have  settled  with  the  contractor  In  full,  he 
shall  be  entitled  to  recover  back  from  the 
contractor  any  amount  so  paid  by  hlra,  the 
said  owner,  in  excess  of  the  contract  price, 
and  for  which  the  contractor  was  origlnailv 
the  party  liable."  The  contractor  being  the 
agent  of  the  owner,  his  acts  may  be  said  to 
be  the  acts  of  the  owner,  thereby  establishing 
a  privity,  for  the  purpose  of  the  lien,  between 
the  owner  and  the  subcontractors,  material 
men,  and  laborers;  so  that  a  direct  relation- 
ship exists  between  the  owner  and  the  sub- 
contractor, and  it  is  not  necessary  that  the 
contractor  be  present  in  the  proceeding  to 
supply  a  link  to  complete  and  establish  such 
relationship.  For  section  3077  it  is  contend- 
ed that  the  words  "shall"  and  "may,"  when 
used  therein  with  reference  to  parties  to  tlte 
suit,  are  used  in  contradistinction  to  each 
other,  and  that,  therefore,  the  word  "shall" 
becomes  mandatory,  and  should  be  interpret- 
ed to  mean  "must."  The  use  of  both  words 
in  the  same  provision  may  afford  a  very  for- 
cible Indication  of  the  Intention  of  the  legis- 
lature. Suth.  St  Const.  §  4R2.  But  the  mere 
circumstance  of  such  usp  does  not  alone  de- 
termine tlieir  pmper  signification.  Tliat  must 
yet  be  determined  as  tlie  legislative  meaning 
of  other  words  are  determined,  and  by  liko 
rules  of  interpretation.  The  section  at  the 
outset  declares  that  the  "pleadings,  process, 
practice,  and  all  other  proceedings  shall  be 
the  same  as  In  other  cases,"  and  in  the  latter 
clause  "the  proceedings  •  •  •  shall  be  as 
nearly  as  possible  made  to  conform  to  the 
proceedings  of  a  foreclosure  of  a  mortgage 
lien  upon  real  property."  From  these  clauses 
it  becomes  apparent  that  the  legislature  in- 
tended to  conform  the  practice  and  procedure 
in  the  foreclosure  of  meelianlcs'  liens  to  the 
practice  and  procedure  "in  otlier  cases,"  or 
as  nearly  as  possible  in  the  "foreclosure  of  a 
mortgage  lien  upon  real  property."  Now,  It 
is  well  understood  what  is  meant  by  neces- 
sary and  what  by  proper  parties  in  ordiuai-y 
cases,  or  fn  a  suit  to  foreclose  a  mortgage  up- 
on real  estate.  "A  necessary  party  is  one 
whose  pi-psence  Iwfore  tlie  court  is  Indis- 
pensable to  the  rendering  of  a  Judgment 
which  sliall  have  any  effect  upon  the  proper- 
ty, without  whom  the  court  might  properly 
refuse  to  proceed,  because  Its  decree  would 


be  practically  nugatory."  2  Jones,  Mortg.  S 
1391.  Sucb  a  person,  in  this  sense,  Is  the 
owner  of  the  equity  of  redemption.  Subse- 
quent Incumbrancers  are  also  regarded  as 
necessary  parties,  because  a  perfect  title  could 
not  be  given  under  the  decree  and  sale;  but 
the  presence  of  such  incumbrancers  Is  not 
indispensable  to  the  decree  of  foreclosure. 
It  may  be  given  and  rendered  without  them, 
but  such  as  are  not  made  parties  are  not  cut 
off  or  bound  by  the  decree.  See  2  Jones, 
Mortg.  supra.  Hill's  Ann.  Laws  Or.  {  4ir>, 
regulating  suits  for  the  foreclosure  of  real- 
estate  mortgages,  provides  that:  "Any  per- 
son having  a  lien  subsequent  to  the  plain- 
tiff *  «  *  shall  be  made  a  defendant  la 
the  suit,  and  any  person  having  a  prior  lien 
may  be  made  defendant  at  the  option  of  the 
plaintiff,  or  by  the  order  of  the  court  when 
deemed  necessary."  No  one  will  contend,  un- 
der this  statute,  that  without  the  presence  of 
a  subsequent  lienor  as  a  party  defendant, 
the  suit  could  not  proceed.  The  decree  with- 
out him  Is  not  binding,  so  far  as  be  Is  con- 
cerned. But  a  purchaser  under  such  a  de- 
cree may  insist  upon  a  redemption  by  the 
lienor  not  made  a  party,  falling  In  which 
sucb  lienor  will  be  thenceforth  barred  of  all' 
Interest  in  the  premises.  Sellwood  v.  Gray, 
11  Or.  534,  5  Pac.  196.  A  person  having  a 
prior  lien,  but  not  a  necessary  party  In  either 
sense,  may  be  brought  In  by  order  of  the 
court.  Xow,  the  result  of  all  this  is  that  the 
owner  of  the  equity  of  redemption  is  an  indis- 
pensable party,  and  without  him  the  suit 
cannot  proceed.  Subsequent  lienors  are  con- 
sidered necessary  parties,  but  their  absence 
from  the  record  does  not,  per  force  of  that 
fact,  render  the  proceeding  a  nullity;  but  In- 
terested parties  may  require  that  they  be 
brought  in  for  their  protection,  and  proper 
parties  may  be  brought  in.  if  deemed  ueces- 
sai-y.  Section  3B77  should  be  construed  In 
the  light  of  this  practice.  The  owner,  of 
course.  Is  an  indispensable  party,  and  his  ab- 
sence would  be  fatal  to  the  proceeding.  A 
decree  without  him  would  be  a  nullity.  Per- 
sons personally  liable  and  all  llcnholders  are 
necessary  parties  In  the  sense  that  Interested 
parties  may  require  that  they  he  brought  in, 
so  that  the  whole  controversy  may  be  con- 
cluded by  one  proceeding.  This,  however, 
should  be  taken  with  a  word  of  explanation. 
If  persons  only  personally  liable  have  ab- 
sconded, or  are  nonresidents,  and  beyond  the 
jurisdiction  of  the  court,  so  that  a  valid  per- 
sonal Judgment  cannot  be  obtained  against 
them,  the  statute  not  having  provided  for 
substituted  service,  the  proceeding  will  not 
alxite  by  reason  of  the  fact  that  they  can- 
not be  brought  in.  The  object  of  the  stat- 
ute was  to  give  an  effective  remedy  against 
the  property,  and  tlie  legislature  did  not 
intend  to  put  It  within  the  power  of  any 
person  to  defeat  it.  Hence  the  absence  be- 
yond the  jurisdiction  of  the  court  of  one  per- 
sonally liable  cannot  defeat  the  lien.  "All 
other  persons  interested  lu  the  matter  In  con- 
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troverBy"  may  be  liroaght  In,  If  deemed  nec- 
essary. One  salient  circumstance  which  re- 
inforces this  construction  of  said  section  la 
that  the  owner  comes  uuder  the  categ:ory  of 
parties  whom  the  statute  says  may  I'k;  made 
parties,  but  he  is  undoubtedly  an  Indispensa- 
ble party,  and  no  valid  decree  could  be  estab- 
lished wIthOQt  bim.  The  Intention  of  the 
statute  was  to  designate  such  parties  as  are 
necessary  and  proper  for  a  cooaplete  deter- 
mination of  matters  pertaining  and  incident 
to  the  foreclosure  of  the  lien,  and  no  par- 
ticular Importance  sboold  be  given  to  the 
auxiliaries  "shall"  and  "may,"  except,  per- 
baps,  to  dlstbigalsb  between  necessary  and 
prc^Ktr  parties. 

But  It  Is  claimed  that  the  provMon  of  sec- 
tion 8679  requiring  tbe  contractor  to  defend 
any  salt  brought  to  enforce  the  lien  Is  In 
itself  a  stronger  reason  why  the  suit  should 
not  proceed  without  his  presence  as  a  party 
litigant  In  construing  a  similar  statute, 
Adams,  J.,  In  Horstkotte  v.  Menler,  SO  Mo. 
100,  makes  the  following  p^Inent  observa- 
tions, which  are  alike  applicable  here:  "When 
an  owner  of  prt^rty  contracts  with  a  re- 
sponsible party  to  famish  all  materials,  and 
erect  for  him  a  building,  under  this  sectlmi, 
be  has  the  rl^t  to  look  to  sucb  contractor 
for  protection  against  all  liens  by  material 
men  and  subcontractors.  That,  to  my  mind, 
vas  the  evident  Intention  of  the  legislature. 
If  the  original  contractor  was  not  made  a 
party,  he  would  not  be  bound  by  the  Judg- 
ment; whereas.  If  he  was  a  party,  be  would 
be  estopped  from  disputing  the  amotmt  of  re- 
covery as  between  himself  and  tbe  owner. 
•  •  •  What  we  now  bold  Is  that  the  orig- 
inal contractor  ought  to  be  brought  before  the 
court  as  a  codefendant,  tor  the  puipose  of 
protecting  bis  own  rights  and  those  of  tbe 
owner.  But  If  he  is  not  brought  before  tbe 
court  at  the  proper  time,  the  Judgment  will 
not,  toe  this  omission,  be  Irregular  or  void. 
Tbe  objection  should  have  been  taken  by  the 
owner  by  demurrer  or  answer.  If  he  falls  to 
demur  when  tbe  defect  appears  on  the  peti- 
tion, or  falls  to  set  up  the  nonjoinder  by  an- 
swer when  It  does  not  appear  on  the  face  of 
the  petition,  he  will  be  presumed  to  have 
waived  the  objection.  Wag.  St.  pp.  1014, 
1015,  H  6,  10.  Tile  defect  ct  parties  cannot 
be  reached  way  of  instruction."  Nor  can 
It  be  reached  when  mooted  here  m  at  the 
trial  for  tbe  first  time. 

HAb  opinion  has  proceeded  thns  tax  upon 
tbe  assumption  that  "J.  O.  Holm  ft  Brother" 
were  not  tbe  contractors,  and  hence  that  the 
contractors  were  not  made  parties  at  aU. 
The  case  can  be  no  stronger  if  they  were 
wrongly  named  as  defendants.  We  will  now 
recur  to  the  first  contention,  as  tills  disposes 
of  the  second.  Tbe  contract  wltb  the  owner 
having  been  executed  undo-  the  firm  name 
of  "a  N.  HolmM  &  Co.,"  Is  it  sufficient  to 
state  In  the  ctHnplalnt  that  the  materials  were 
famished  to  J.  O.  and  C  M.  Holm,  partners 
doing  boslnesfl  under  the  firm  name  of  "J.  O. 


Holm  &  Brother,"  contractors  for  the  fur- 
nlBbing  of  materials  and  erection  of  the 
building.  It  appears  from  the  testimony  that 
there  were  two  parties  Interested  as  coti- 
tractors  for  the  stonework  of  the  building 
erected  for  Logus.  One  of  these  parties 
styled  himself  "C.  N.  Holmes,"  as  Is  shown 
by  his  orders  placed  with  Osbom  fca-  stone; 
and  the  other  styled  himself  "J.  O.  Holm," 
as  is  shown  by  bis  Indorsement  upon  a  cer- 
tificate issued  by  Stranahan  &  Dupay,  tbe 
architects,  to  "C.  N.  Holmes  &  Co.,"  and  di- 
rected to  Charles  Logus,  Ai^ust  9,  1892.  It 
further  appears  that  these  two  parties  were 
brothers,  although  their  suroames  are  not 
the  same  The  written  contract  with  Logus 
for  tbe  stonework  Is  subscribed,  "C.  N. 
Holmes  &  Co."  F.  L.  Logan,  who  was  look- 
ing after  Ix^s'  Interests  during  the  construc- 
tion of  the  bnilding,  and  a  witness  In  bis  be- 
half, says  "J.  O.  Holm"  was  the  "Company" 
of  "O.  N.  Holmes  &  Co.."  and  that  he  had 
heard  one  of  ttaem  speak  of  tbe  other  as  hla 
brother.  This  and  other  testimony  leaves  no 
doubt  that  these  parties  were  associated  In 
business  for  the  purposes  of  this  contract  at 
least,  but  there  Is  no  evidence  of  a  general 
eopartnraship  existing  between  them.  One 
of  the  parties  has  styled  the  firm  "G.  N. 
Holmes  &  Co."  Other  parties  dealt  with 
these  persons  with  reference  to  the  same  con- 
tract for  stonework  under  different  firm 
names.  Reifschneldw  St  Kenner  dealt  with 
tbera  as  "Holmes  Brothers,"  Nottingham  & 
Co.  as  "Holm  Bros.,"  and  the  plaintiff  as  "J. 
W.  Holm  &  Brother."  So  that  It  is  very 
difficult  to  determine  by  what  firm  name  the 
asBOclatloa  of  these  brothers  for  this  par- 
ticular venture  should  be  styled  or  deslgnat* 
ed.  But,  however  this  may  all  lie,  It  Is  clear- 
ly apparent  that  defendant  Logus,  who  alone 
Is  contesting  this  appeal,  has  not  been  misled 
to  his  injury  in  any  respect  by  tbe  allega- 
tions In  the  complaint  touching  these  parties 
or  their  firm  name,  and  ve  are  thnefore  not 
inclined  to  Iiold  that  there  Is  such  a  disagree- 
ment betwem  the  intK^  and  the  auctions 
as  to  constitnte  a  variance  fiital  to  phUntUPa 
case. 

Closely  connected  with  this  objection  Is  an- 
other, which  goes  to  the  sufficiency  of  the 
claim  of  lien  set  out  In  the  complaint,  be- 
cause of  the  foet  that  tbe  parties  to  whom 
the  stow  was  famished  are  therein  named 
as  "J.  W.  Holm  ft  Brother."  Here  again  It 
Is  not  apparent  that  tbe  defendant  Logus  has 
been  misled  to  his  injury,  which  is  a  strong 
circumstance  golngr  to  the  maintenance  of  tbe 
lien.  In  Putnam  t.  Ross,  40  Mo.  337,  the 
contractors  were  named  In  tiie  claim  of  Hen 
as  "Ross  ft  Shane,"  whereu  Boss  alone,  the 
former  partner  of  Shane,  was  the  contractor. 
Shane  had  no  Interest  In  the  transaction.  The 
court.  In  discussing  that  branch  of  the  case, 
said:  "The  philntiffs  •  •  *  foUed  to  state 
with  precision  who  was  thdr  debtor,  giving  tbe 
name  of  a  Imslness  firm,  instead  of  the  name 
of  the  party  who  had  been  the  senior  member 
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of  tbat  Ann.  He  gare  the  name  of  hla  real 
debtCH,  but  erroneously  coupled  with  it  the 
name  of  a  tiilrd  party,  wbo  was  not  liable. 
Were  the  defendanta  miaied  to  their  iiijni7 
by  tblB  mistake?  If  bo,  they  ought  not  to 
anlCw  In  crauequoiee  of  the  plalntlflCs'  Inad- 
Teitence.  But  there  Is  no  probability  that 
they  were  harmed  by  the  error.  At  all 
events,  it  la  not  to  be  so  preaumed  in  the  ab- 
sence of  evidence.  If  the  error  wrought  the 
defaidanta  any  harm,  it  cannot  be  difficult 
for  them  to  show  It;  but  they  aver  nothing 
and  iffore  nothing  in  that  dhwtlon.  Their 
objectiona  rest  on  pur^  technical  and  orer- 
critlcal  grounds."  So,  in  Tibbetta  t.  Sfoore, 
23  Cal.  206,  a  notice  which  stated  that  mate- 
rials had  been  furnished  to  "Moore  &  Co." 
was  held  sufficlrait,  although  they  were  In 
fact  furnished  to  Uoore  alone.  See,  also, 
St^mann  v.  Strlmple,  29  Mo.  App.  486,  and 
JeweU  T.  McKay,  82  Cal.  144,  23  Pac.  139. 
The  name  *'J.  W.  Holm  &  Brother"  was  evi- 
dently placed  in  the  claim  of  Uen  tn  good 
faith  by  Osbom.  The  account  was  kept 
vlth  the  contractors  under  that  name.  The 
plaintur,  testifying  as  to  the  firm  name,  says: 
"I  started  furnishing  them  lime  on  the  build- 
ing. I  had  the  name  'J.  N.  Holm.'  Jim,  as 
he  was  called,  when  I  was  writing  the  firm 
name,  said,  That  Is  not  right;  it  should  be 
J.  W.  Holm;'  and  I  said,  'What  is  the  name 
of  tbe  lli-m?'  and  he  said,  *J.  W.  Holm  & 
Bro.'  He  corrected  me  at  the  time,  right 
there."  And  J.  W.  Moore,  who  was  In  the 
employ  of  Osborn,  testified,  in  sut^tance,  tliat 
both  these  brothers  gave  them  the  firm  name 
as  "J.  W.  Holm  &  Brother."  The  name  thus 
given  went  upon  Mr.  Oabmn's  books  and 
into  tlie  claim  of  lien.  The  lien  clalniaut 
having  acted  In  entire  good  faith  In  filing  his 
lien,  it  ought  to  be  clearly  manifest  that  par- 
ties have  been  misled  to  their  injury  before  a 
sIlRht  misuomer  of  the  contractors'  firm  name 
should  be  allowed  to  defeat  the  lien.  This 
laat  objection  Is  not  well  taken. 

It  l8  next  contended  by  defendant  that  the 
.claim  of  Hen  does  not  state  the  contractual 
relations  existing  between  the  claimant  and 
the  owner,  and  Is  therefore  void.  The  claim 
of  Hen  ts  in  the  following  language,  omitting 
tlie  verification: 

"Know  all  men  by  these  presents:  That  T. 
F.  Osbom  Is  entitled  to  a  Hen  on  the  follow- 
ing desciilied  premises,  by  virtue  of  an  ex- 
press contract  heretofore  made  with  J.  W. 
Holm  and  Brother  for  the  furnishing  of  ma- 
terials to  be  used  in  the  action  of  a  certain 
hotel  buiUliuff,  constructed  and  being  upon 
the  following  described  land,  to  wit:  The 
southeast  quarter  of  block  101,  iu  the  orig- 
inal town  site  of  East  Portland,  bein*;  at  the 
northwest  corner  of  E.  5th  and  E.  Wnsliing- 
ton  Sta.,  In  the  city  of  Portlaud.  The  said 
materinls  were  fumislied  to  said  J.  W.  Holm 
&  Brother.  Tlmt  Charles  Logus  Is  the  reput- 
ed owner  of  said  land  and  bulldlnff,  ami  tliat 
J.  F.  Rtranaluin  is  architect  of  said  tnilidlng. 
Tliat  the  contract  aud  rcasouable  price  of 


such  materials  so  furnished  was  tbe  sum  of 
eleven  hundred  and  eighty-two  »*/  140  dollan, 
lawful  money  of  the  United  States.  That  tbe 
sum  of  ten  hundred  and  ninety-five  ^/too  dol- 
lars is  due;  said  claim  and  account  being 
h»elnafter  specifically  stated.  Said  mate- 
rials were  stone  used  in  said  bnildtng.  Tlut 
It  is  the  intention  (tf  the  said  T.  F.  Osborn 
to  bold  a  Hen  npon  the  premises  hereinbefore 
described,  and  that  it  Is  Us  Intention  to  claim 
and  hold  such  lien,  not  only  upon  the  said 
buildings,  erectionB,  and  superstructures,  but 
also  upon  the  land  upon  which  the  same  are 
constructed,  together  with  a  convenient 
space  around  the  same  as  may  be  reoulred 
for  the  convenient  uae  and  occupation  there- 
of. That  tbe  folloiring  la  a  true  and  correct 
statemmt  (tf  the  account  and  demand  due 
the  claimant  herein,  after  deductliig  all  Just 
credits  and  offsets: 

For  material  faraished  June  24th  to 

AuKUBt  12th,  1892   f 1,182  31 

Deductions. 

Cash  paid  July  28th   $31  10 

Cash  paid  August  2d   56  15 

TotsI  amount  of  deduc- 

tious   87  25 

Balance  now  due   $1,005  09 

"That  thirty  days  have  not  elaiised  since  the 
completion  of  the  said  building,  or  since  the 
said  materials  were  furnished. 

*'T.  P.  Osbom." 

The  view  we  have  taken  of  this  question 
requires  a  review  to  some  extent  of  some 
former  decisions  of  this  court  whereic  it  has 
received  consideration.  Bankin  v.  Malarkey. 
23  Or.  593,  32  Pac.  020,  and  31  Pac.  S16,  is 
the  first  case  touching  upon  the  subject  It 
was  tliere  held  that:  "The  statement  should 
show  a  prima  facie  right  of  lien.  It  there- 
fore must  connect  the  claimant  with  the  own- 
er of  the  lot  or  building  against  which  it  Is 
soiif^ltt  to  enforce  the  Hen,  either  by  showing 
that  the  claimant  contracted  with  the  owner 
or  his  agent,  or  tliat  he  furnished  materials 
to  one  wlio  was  erecting  a  building  under  a 
contract,  or  with  the  owner's  consent," — dt- 
Ing  Jones,  I^ens,  §  1302,  and  Anderson  v. 
Knudsen,  33  Minn.  172,  22  N.  W.  302.  But 
upon  a  rehearing  the  case  was  disposed  of 
uimn  entirely  different  grounds,  thus  render- 
ing the  question  immaterial  in  detemUning 
the  controversy.  In  Curtis  v.  Sestanovich, 
2C  Or.  107,  37  Pac.  07,— the  next  case  la 
which  the  question  was  discussed.— It  was 
held  that:  "The  contractual  relation  exist- 
ing between  the  owner  of  the  building  and 
the  peraon  having  charge  of  tbe  construction 
thei-eof  shunld  be  stated  In  the  notice,  when 
the  labor  has  been  done  or  the  materials  have 
been  furnished  at  the  Instance  of  any  other 
person  than  the  owner,"— citing  Warren  T. 
Qimde,  3  ^^'nsh.  SL  750,  20  Pac.  827,  and 
Heald  v.  Ilodder,  5  Wash.  677,  32  Pac.  728,  in 
addition  to  the  authorities  cited  in  Ranklu 
V.  Malarkey.  This  case  apiiears  to  have  been 
concurred  In  by  the  full  liench.    But  here 
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the  claim  of  lien  met  the  objection  upon  its 
face,  and  It  was  stilt  unnecessary  to  a  final 
dfftposition  of  the  case  to  decide  the  questUm 
as  a  legal  proposition.  The  next  and  last 
case  la  Mauufacturliu;  Co.  t.  McLcod  (Or.)  40 
Fac.  03.  Here  tlie  same  question  was  made, 
but  the  claim  of  Hen  Itself  Again  answei'ed 
the  objection,  and  It  was  so  held.  However, 
the  oxilnlon  of  the  court  does  not  announce 
as  a  proposition  of  law  that  such  contrectual 
relation  should  be  so  stated.  Bean,  C.  J.,  dis- 
sented from  this  opinion  In  so  far  as  it  as- 
sumed that  the  claim  of  lien  must,  upon  Its 
face,  show  the  contractual  relation.  The 
writer  hereof  was  of  the  same  opinion,  .but 
did  not  farmalif  dissent,  because  there  was 
no  discussion  or  holding  upon  the  question 
except  to  declare  that  the  lien  was  sufficient 
to  meet  the  objection.  These  are  all  the  cases 
which  tonch  upon  the  subject,  and  it  is  not 
believed  the  question  has  become  stare  de* 
dais  by  reason  thereof.  We  will  therefore 
consldw  it  as  one  of  first  impression.  Sec- 
tion 3668  of  the  medianic's  lien  act  prorides 
that  any  person  furnishing  material  to  be 
used  in  the  construction,  alteration,  etc,  of 
any  building,  etc.,  shall  hare  a  lien  upon  the 
same  for  labor  done  or  material  furnished  at 
the  Instance  of  the  owner  of  the  building  or 
bis  agent;  "and  every  contractor,  subcon- 
tnictor,  architect,  builder,  or  other  perscni 
having  charge  of  the  constrnction,  alteration 
or  repair,  In  whole  or  in  any  part,  of  any 
building  or  other  Iminrovement  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  tills  act."  Section  3673  pre- 
scribes the  manner  of  perfecting  the  lien,  and 
the  requisites  ot  the  claim  of  lien  Itself.  It 
must  contain  **a  true  statement  of  his  de- 
mand, after  deducting  all  Just  credits  and  off- 
sets, with  the  name  of  the  owner,  or  rq>uted 
owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to 
whom  he  furalsfaed  the  materials,  and  also  a 
description  of  the  property  to  be  charged 
with  said  lien,  sufilclent  for  tdentiflcatlon." 
The  claim  should  substantially  state  every- 
thing reVjulrcd  by  the  statute  before  It  can 
become  effective  as  a  lien.  Rankin  v.  Ma- 
iarkey,  23  Or.  507,  32  Pac.  620,  and  31  Pae. 
816;  Gordon  v.  Deal,  23  Or.  155,  31  ^c.  28T; 
Pilz  V.  Killlngsworth,  20  Or.  435,  26  Pac 
305;  Allen  v.  Rowe,  10  Or.  190,  28  Pac  901. 
By  section  3009  the  Hen  law  may  be  Invoked 
when  the  labor  Is  performed  or  the  materials 
are  furnished  to  be  used  In  the  building  at 
the  Instance  of  the  owner  or  his  agent,  and 
It  is  enacted  that  the  contractor  or  other  pex<- 
8on  named  In  the  statute  shall  be  held  to  be 
the  agent  of  the  owner.  So  that  furnishing 
materials  to  the  contractor  is.  In  effect,  fur- 
nishing them  to  the  owner;  in  other  words, 
the  material  man  Is  dealing  with  the  owner 
through  his  agent.  This  must  necessarily  be 
so  if  we  give  to  the  rules  ot  law  touching 
principal  and  agent  their  ordinary  slgnlflca- 
tl<m  In  this  connection,  and  there  exists  no 
reason  why  we  tiionld  not   Gross  t.  Ttebar- 


ntg  (Or.)  30  Pac.  540.  Here,  then,  the  stat- 
ute Itself  has  established  a  direct  contractual 
relation  between  the  material  man  and  the 
owner.  This  beiug  so,  It  aids  us  xery  ma- 
terially in  the  construction  of  that  clause 
of  section  3073  which  prescribes  what  the 
claim  of  lien  shall  contain.  Among  other 
thUigs,  It  shall  contahi  "the  name  of  tha  per- 
son *  *  *  to  whom  he  furnished  the  ma- 
terials." If  the  person  named  in  the  claim 
of  lieu  is  the  contractor,  or  one  of  cither  of 
the  other  classes  of  individuals  designated, 
then  the  owner's  agent  is  named,  and  this 
appears  to  be  all  that  is  required  by  the  stat- 
ute. There  Is  nothing  In  this  language,  nor 
Is  there  anything  In  the  section  to  which  It 
bdongs,  which  requires  that  the  cwntractual 
relations  existing  between  the  lieu  claimant 
and  the  owner  shall  be  stated.  A  literal,  or 
even  a  liberal,  construction  of  the  sectiour 
standing  alone,  can,  by  no  stretch  of  the 
rules  of  interpretation,  embrace  such  a  re- 
quirement. But  if  this  section  la  construed 
In  pari  materia  with  section  36U0,  as  It  ought 
to  be,  ibm  the  statutory  Intendment  would 
seem  to  be  against  the  Interpretation  con- 
tended for,  as  we  have  seen  the  statute  it- 
self has  established  the  contractual  relations, 
and  the  claim  of  lien  could  hardly  be  made 
stronger  by  containing  a  reiteration  ot  what 
the  law  itself  has  established;  and  we  be- 
lieve that  It  was  not  intended  by  the  legis- 
lature that  such  relations  should  be  stated 
therein.  Hie  object  of  the  statute  Is  to  pro- 
vide a  ready  and  available  means  whereby 
contractors,  subcontractors,  and  material 
men  may  secure  themselves  for  labor  done 
oc  materials  furnished  In  the  construction 
and  repair  of  buildings  and  other  structures, 
and  at  the  same  time  to  furnish  the  owner 
with  reasonable  notice,  so  that  he  may  deal 
with  contractors  to  whom  he  is  personally 
liable  accordingly.  Whethra  the  person  for 
whom  the  labor  Is  done  or  to  whom  the  ma- 
terials are  furnished  was  an  agent  under  the 
statute,  or  had  autiiorlty  to  bind  the  owner, 
and  entitle  the  laborer  or  material  man  to  a 
lien,  Is  a  matter  of  pleading  and  proof  at  the 
trial.  As  sustaining  this  Interpretation,  see 
Lumber  Go.  t.  Gottscbalk,  81  Cal.  641,  22 
Pac  800;  Hurlbert  v.  Basket  Works,  47 
Ulnn.  81, 40  N.  W.  521;  Post  v.  Miles  (X.  M.) 
34  Pac.  586;  Hauptman  t.  Catlln,  20  N.  Y. 
247,— which  are  decisions  construing  similar 
statutes.  Jones,  Liens,  supra,  asserts  a  con- 
trary doctrine.  He  says,  in  effect,  the  state- 
ment should  show  a  prima  facie  right  of  lien, 
and  tfa^fore  must  connect  the  claimant  with 
the  owner  by  showing  that  the  claimant  con- 
tracted with  the  owner  or  his  agent,  or  that 
he  famished  materials  or  lahor  to  one  who 
was  erecting  a  building  or  ether  Improve- 
ment under  such  a  contract  or  with  the  own- 
er's consent  The  Citations  In  support  of  the 
text  would  indicate,  however,  that  the  doc- 
trine here  announced  was  the  outgrowth  of 
the  earlier  Minnesota  cases  which  were  based 
upon  a  Jrtatnte  containing  a  form  that  might 
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be  mail  In  perfecting  the  lien.  Mitchell,  J., 
In  Keller  r.  Houlihan,  32  Minn.  480,  21  N. 
W.  729,  says:  "An  examination  of  ttala  form 
will  show  that  It  required  a  statement  (In 
brief,  and  not  with  the  fullneM,  perhaps,  re- 
quired in  a  pleading)  of  every  fact  neces- 
sary to  entitle  the  party  to  the  lien  which  he 
claimed,  Including  that  of  a  contract  with 
the  owner;"  citing  Clark  t.  Scbats,  24  Minn. 
300.  And  these  cases  were  toUowed  in  An- 
derson T.  Knudsen,  supra.  But  the  court,  in 
Burlbert  t.  Basket  Works,  supra,  holding  un- 
der a  statute  which  had  dispensed  with  the 
form,  declares:  "It  was  comi>etent  for  the 
legislature  to  dispense  with  the  necessity  of 
embracing  such  a  Btatem«it  in  the  lien  no- 
tice, as  it  did  do  when,  in  prescribing  par^ 
tlcularly  what  the  notice  should  contain.  It 
d.d  not  include  any  prorlsion  as  to  a  state- 
m»it  of  the  contract  relations  of  the  Hen 
claimant  with  tbe  owner  of  the  property.** 
So  that  Jones  on  Liens  has  lost  much  of  Its 
w^ht  as  an  anthority  in  point  Warren  t: 
Qnade,  and  Heald  v.  Hodder,  supia,  are,  how- 
ever, strong  authorities  in  support  of  the  doc- 
trine as  laid  down  by  Jones  on  Liens,  and 
cannot  well  be  distinguished  from  the  case 
at  bar;  but  the  reastmlng  upon  which  they 
are  based  does  not  so  well  satisfy  us  as  that 
employed  in  the  cases  above  cited  from  Cali- 
fornia, Minnesota,  and  New  Mexico.  We  are 
constrained  to  bold,  therefore,  that  i>Iaintlfl'a 
claim  of  Ilea  is  valid  and  sufficient  and  the 
decree  will  be  reversed,  and  (me  entraed  here 
that  the  lien  be  foreclosed,  and  the  prop^ty 
sold  to  satisfy  the  plntntltTs  claim  and  inters 
est  together  with  $125  attorney's  fees,  and 
the  further  sum  of  $4,  the  expense  of  record- 
ing the  claim  of  Hen, 


STATE  V.  THOMPSON.1 
(Supreme  Court  of  Oregon.    Dec.  30,  1805.) 

IiAKCENT  BY  BaILEE  —  ISDICTSIENT  —  VaBIASC'I!— 

Appointment  of  Gcaruias  —  Collateral  At^- 
TACK— PKoor  OP  Value  —  Ownkkship  of  Notk. 

1.  Ad  indictment  chnrginfi  that  defendant, 
being  "the  bailee  and  trustee"  of  a  note,  the 
pro[»erty  of  another,  cmbezaled  and  converted 
it  to  hiB  own  URp,  charKt'H  larceny  by  a  bailee; 
the  word  "triisto*'"  not  affcctinjr  ita  validity,  or 
charfcinf;  conversion  by  a  trustee. 

2.  'I'he  identity  of  a  note  olTfred  in  evidence 
with  one  described  in  RUbRtnnce  niid  legal  effect 
In  an  iiidirtniont  being  nnqtiestionalde,  a  vari- 
ance of  two  days  in  the  date  thereof  is  imma- 
terial. 

3.  On  a  prosecution  for  larceny  by  a  bailee, 
even  If  proof  of  (1<>mnn<1  on  defendant  whb  nee- 
eBsnry. — the  undiKputed  evidence  (showing  an 
flctnni  conreruion  and  fraudulent  application  of 
a  note  and  its  proeeeda  to  defendant  s  use,  con- 
trary to  the  terms  of  the  bailment. — objection 
conld  not  be  made  to  the  regularity  of  the  ap- 
pointment of  the  guardian  who  made  the  de- 
mnud.  the  court  makinf^  the  appointment  having 
jurisdiction  of  the  sobjcct-mntter  and  the  par- 
ties. 

4.  On  a  prosecution  of  a  bailee  of  a  note 
for  larceny,  it  is  sufficient  proof  of  its  value, 
that  being  neRotial)I(»,  and  not  due  at  the  time 
of  its  conrereion.  defendant  was  able  to  Bell  and 
dispose  of  it  for  itit  face. 

1  Rehearing  pending. 


6.  A  pnrchaser  of  land,  who  agreed  to  pay, 
as  part  of  the  consideration,  a  note  of  the  ven- 
dor secured  by  mortgage  on  the  land,  is,  on  pay- 
ment thereof,  entitled  to  poasesxion,  and  there- 
fore the  owner  thereof,  within  the  averment 
of  an  indictment  charging  one  to  whom  it  was 
delivered  as  attorney  of  the  payee,  and  who  con- 
verted it  to  hlB  own  UB^  with  the  crime  of  lar- 
ceny  by  a  bailee. 

Appeal  from  circuit  court,  Multnomah 
county;  T.  A.  Stephens,  Judge. 

0.  C.  Thompson  appeals  from  a  conviction. 
Affirmed. 

B.  P.  Welch,  for  appellant  O.  M.  Idleman. 
Atty.  Gen.,  and  W.  T.  Hum^  Dist  Atty.,  fw 
the  State. 

BBAN,  O.  J.  The  defendant  was  tried  and 
convicted  of  the  crime  of  larceny  Iqr  bailee, 
under  an  indictment  charting  that  <m  the 
14th  day  of  Jtme,  18M,  the  defraidant,  bting 
"the  bailee  and  trustee  of  a  certain  pnuuln- 
sory  note,  dated  on  the  18th  day  of  F^xta- 
ary,  A.  D.  1889,  signed  1^  F.  F.  Jancke,  and 
for  the  sum  of  three  hundred  and  sevens- 
five  dollars,  and  made  payable  to  the  ordw 
of  E.  W.  Oressy,  of  the  value  of  three  bun* 
dred  and  sevoity-flve  dollars,  the  personal 
pnq^erty  of  J.  F.  KoetJe,"  did  fdonlousdy 
embessle,  and  unlawfully  convert  the  same 
to  his  own  use,  etc.  From  the  Judgment 
rendered  upon  snch  conviction,  he  appeals; 
assigning  error  in  overruling  his  demurrw 
to  the  indictment,  and  in  the  admission  of 
testimony  by  the  trial  court  The  nndispnted 
Acts  in  the  ease  are  that  In  Jnne,  1804,  ap- 
plication was  made  to  the  county  court  of 
Clackamas  county  for  the  appointment  of  a 
guardian  for  one  E.  W.  Cressy,  who  was  old. 
and  feeble  In  mind  and  body,  and  incapable 
of  taking  care  of  himself.  At  this  time  Cree- 
ls, who  was  the  owner  of  considerable  prop- 
erty, was  In  possession  of  a  certain  promift* 
sory  note  in  bis  favor,  for  $375,  dated  Feb- 
ruary 10, 1880,  executed  by  F.  F.  Jancke,  and 
secured  by  a  mwtgage,  but  which  had  In 
fact  been  paid  by  one  BroetJe,  who  liad  pur- 
chased from  Jancke  the  mortgaged  prem- 
ises, and,  as  a  part  of  the  consideration  there- 
for, had  assumed  and  agreed  to  pay  the  note 
in  question,  and  for  that  purpose  had  become 
a  party  theroto.  Soon  after  the  application 
for  the  appointment  of  a  guardian,  and  the 
service  of  a  citation  upon  him,  Cressy  sud- 
denly disappeared  from  bis  usual  place  of 
abode,  leaving  among  bis  effects  several 
promlBBor>-  notes  and  mortgages;  among  the 
number  being  the  note  above  referred  to,  up- 
on which  this  prosecution  was  based.  On 
the  14th  of  June,  and  after  the  disappearance 
of  Cressy,  a  sou  of  the  proprietor  of  the  botise 
where  he  had  been  staying,  acting  upon  the 
advice  of  a  neighboring  Justice  of  the  peace, 
delivered  these  notes  and  mortgages,  for 
safe-keeping,  to  the  defendant,  who  was,  or 
claimed  to  be,  attorney  for  Cressy,  and  took 
his  receipt  therefor  as  such  attorney.  A  few 
days  afterwards  one  Hungerford,  who  was 
appointed  guardian  of  the  person  and  estate 
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of  Classy  by  the  Clackamas  county  court, 
demanded  of  tbe  defendant  possession  of  tbe 
notes  and  mortgages  'whicb  bad  been  so  de- 
livered to  liim,  but  without  avail.  Defend- 
ant,  being  thereupon  cited  by  the  county 
court  to  appear  and  answer  concerning  the 
property  which  had  been  hitmsted  to  him, 
denied  having  possession  of  the  same,  and 
claimed  that  he  had  redelivered  It  to  Gressy. 
Bat  In  Noveaab&e  following  he  demanded 
payment  of  the  note  in  question  from  Broet- 
Jet  and  was  informed  by  him  that  it  had 
been  paid  to  Gressy,  who  failed  to  surrender 
it  because,  as  he  said,  it  had  been  kwL 
Thereafter  the  defendant,  notwithstanding 
hte  knowledge  of  such  payment  and  the  ap- 
pcdntment  of  a  guardian  for  Gressy,  iffocured 
his  Indoraemoit  on  the  note,  wMch  waa  not 
yet  due,  and  sold  it  for  abont  its  face  value, 
and  appropriated  the  money  to  bis  own  lue. 
After  the  sale  of  the  note  he  was  again  re* 
quired  tbe  county  court,  on  petition  of  the 
guardian,  to  appear  and  answer  concerning 
,the  same,  which  he  did,  and  upon  examina- 
tirai  said  he  did  not  know  what  had  become 
of  the  note;  that  he  left  it  lying  on  his  of* 
.flee  desk,  and  It  dteai^ieared  in  some  manner 
unknown  to  lilm,  and  he  did  not  know  where 
It  thea  was;  that  he  nerer  received  anything 
tcr  It,  directly  or  indirectly,  and  knew  noth- 
ing c<»iceming  it  Subsequently,  on  the 
, trial  of  an  action  against  Bnwtje  by  the  pur- 
chaser of  the  Bate,  defendant,  who  was  a 
|wltness.  testified  that  he  had  loaned  Creasy 
some  mon^  aa  the  note^  and  had  an  interest 
in  it  to  that  extent  There  can  be  no  pos- 
slUe  doubt  of  defendant's  guilt,  <m  the  facta; 
land,  unless  the  record  discloses  some  oror 
affecting  a  substantial  i^ht,  the  Judgment 
should  be  affirmed.  We  shall  theref<n«  pro- 
ceed to  notice  briefly  the  alleged  errora. 
I  The  objection  to  the  Indictment  is  untoi- 
able.  It  la  in  the  language  of  tbe  sbttnte, 
and  dora  not  charge  more  than  one  crime. 
The  word  "trustee,"  as  used  therein,  does 
not  affect  Its  validity,  or  charge  a  crime  un- 
der section  1800  of  the  Code. 

Tbe  variance  between  the  note  offered  in 
evidence  and  the  one  described  hi  the  indict- 
ment was  not  material.  "The  strictness  oC 
the  ancient  rule  aa  to  variance  betwerai  the 
proof  and  the  indictment,"  says  BJarl,  J.,  "has 
bem  much  rdaxed  in  modem  times.  Va- 
riances are  regarded  as  material  because  they 
may  mislead  a  prisoner  In  making  bis  de- 
fense, and  because  they  may  expose  him  to 
the  danger  of  being  again  put  in  Jeopardy 
for  the  same  offense."  Harris  v.  People,  6i 
N.  Y.  148.  The  variance  in  this  case  could 
present  no  such  difficulty.  The  hidlctment 
does  not  undertake  to  set  out  the  note  ac- 
cording to  its  tenor,  but  only  In  substance 
and  legal  effect;  and  the  difference  of  two 
days  In  the  date  alone  could  not  have  misled 
the  defendant  in  making  his  defense,  and 
will  not  expose  him  to  the  danger  of  again 
being  put  in  Jeopardy  for  the  same  ofTenae. 
The  identity  of  the  note  described  In  the  In- 


dictment and  the  one  offered  tn  evidence  is 
unquestionable,  and  the  Judgment  in  this, 
case  win  protect  the  defendant  from  anoth- 
er prosocntion  for  the  same  offense,  and  this 
is  all  tbe  law  requires.  Donovan's  Appeal, 
41  Conn.  G50. 

The  objection  to  the  regularity  of  the  pro< 
ceedlngs  of  the  county  court  of  Clackamas' 
county  in  appointing  a  guardian  for  Cressy 
Is  without  merit  in  this  case.  The  only  ob- 
ject of  the  proof  of  such  appointment  was 
to  show  a  legal  demand  upon  the  defendant 
for  the  possession  of  the  note  in  questton. 
The  county  court  hod  Jurisdiction  <tf  the  sub* 
Ject-mattw  and  the  partlefl,  and  it  is  imma- 
terial for  the  purposes  of  tills  ease  whether 
the  proceedl^^  in  the  appointment  of  the 
guardian  were  regular  or  irregular.  It  made 
an  appointment  and  issued  letters  of  guard- 
ianship to  Hungwford,  who  duly  demanded 
the  note  of  tbe  defendant,  in  order  that  it 
might  be  delivered  to  BroetJe,  the  owner; 
and  this  would,  no  doubt,  have  been  suffl- 
cioit  to  establish  the  cfoiveislon.  If  proof  of 
demand  was  necessai?,  which  may  be  well 
doubted,  as  the  undicvuted  evidence  shows 
an  actual  ccmverslon  and  i^udulent  apidicop 
tlon  of  tiie  note  and  its  proceeds  to  the  de- 
fendant's own  us^  contrary  to  the  terms  of 
the  bailment  State  v.  New,  22  Minn.  76; 
Com.  V.  Hussey,  ill  Mass.  432. 

It  is  also  doimed  that  the  state  failed  to 
prove  that  the  note  was  of  any  value,  or  that 
It  was  the  property  of  Broetje,  as  allied  in 
the  indictment  Tbe  note  was  n^otlable, 
and  at  the  time  of  its  convettion  by  the  de- 
fendant not  due,  and  the  fact  that  he  was 
able  to  and  did  s^  and  dispose  of  it  for  Its 
face  is  Bufitcioit  proof  of  Its  value.  Broetje. 
having  paid  Greesy  and  thus  discharged  hia 
obligation,  was  ^titled  to  imssesslon  at  the 
note,  and  was  therefore  the  ownw,  witbla 
the  averments  of  the  indictment 

There  are  several  other  assignments  of  er- 
ror dtecuased  in  defendant's  brief,  but  they 
iwoceed  on  tbe  mistakoi  theory  that  the 
some  rules  as  to  the  indictment  and  proof 
prevail  In  prosecutions  for  larceny  by  bailee 
and  fOr  embeizlement,  under  the  statutes  of 
this  state,  and  thertfore  require  no  further 
consideration.  A  careful  examlnatl<Hi  of  this 
record  hui  failed  to  dlsdoae  any  error  af- 
fecting a  substantial  right  and  the  Judg- 
ment must  therefore  be  afflmied. 


(!  Kan.  A.  411) 
SMITH.  County  Trenrorer,  v.  CITY  OF 
FRANKFORT. 
(Court  of  Appeals  of  KansAB,  Northern  Depart- 
ment, C.  D.    Dec.  14,  1895.) 

Taxation— Salb  bt  Coortt  Trbabuusb— Cistei- 
BOTtOM  or  Taxsb. 
Where,  at  an  annual  tax  tale,  cert^ 

lots  in  a  city  of  the  third  class  were  offered  for 
sale  by  the  county  treasurer  for  the  delinquent 
tnxes  and  assessments  thereon,  including  aa< 
scssmenta  made  for  the  building  of  a  sidewalk, 
and  inch  lots  could  not  be  sold  for  the  ynftunt 
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of  the  taxes,  asiessments.  and  cfaareei  thereon, 

and  they  were  aocordinftly  bid  off  by  tho  conuty 
treaRurer  in  the  name  of  the  county  for  such 
amount,  and  thc^reafter  a  uuin  of  money  equal 
to  the  cost  of  redemption  was  paid  into  tho 
county  treanury  by  a  party  to  whom  a  certificate 
was  issued  in  conformity  to  law,  held  that,  upon 
demand  therefor,  the  county  treasurer  should 
pay  such  city  the  full  amount  of  the  taxes,  in- 
cluding the  sidewalk  assessments,  together  with 
the  statutory  interest  thereon,  as  paid  by  the 
person  to  whom  the  said  certificate  was  IsBued. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Maisliall  county; 
R.  B.  Spilman,  Judge. 

Application  hy  the  city  of  Frankfort  for 
mandamus  against  William  H.  Smith,  treas- 
urer of  Marshall  county,  Kan.  Writ  erant- 
ed,  and  defendant  brings  error.  AfBrmed. 

i  E.  Hutchinson  and  W.  A.  Calderhead,  for 
plaintiff  In  error.  W.  J.  Gregg  and  J.  B. 
,Van  Vliet,  for  defendant  In  error. 

;  GILKESOX,  P.  J.  Action  in  mandamus 
!to  compel  the  plaintiff  In  error  to  pay  to  the 
defendant  In  error  certain  sums  of  money 
'collected  by  him,  to  wit  interest  and  penal- 
ities upon  delinquent  taxes  levied  hy  the  de- 
jfendaut  In  error  for  8i)ecial  sidewalk  Im- 
provements. The  facta  are:  In  1882,  the 
iclty  of  Frankfort,  by  ordinance,  caused  cer- 
tain sidewalks  to  be  built  within  its  corpo- 
rate limits,  and  In  payment  therefor  Issued 
to  the  contractor  its  warrants,  or  scrip,  bnar^ 
Ing  10  per  cent,  interest  from  January  1, 
18S3.  In  1884  the  city  made  an  assessment 
for  these  Improrements  upon  Iota  10  and  11, 
block  S5,  and  lot  'H,  block  27,  for  the  sum  of 
994.66  per  lot,  and  thereafter  this  asHess- 
Iment  was  certified  to  the  county  clerk  of 
I  Marshall  cottnty,  to  be,  and  was,  placed  upon 
'the  tax  roll  of  the  county  to  be  collected. 
These  assessments  were  unpaid,  and  the 
property  was  offered  for  sale  at  an  annual 
tax  sale.  There  beinR  no  purchaser,  they 
were  bid  off  by  the  county  treasurer  Sei>- 
tember,  18S5.  June  0,  1S8T,  one  (Jeoi^  A. 
Walker  offered  to  and  did  pay  the  amount 
due  thereon,  and  certificates  were  Issued  by 
the  county  treasurer  and  assigned  to  him 
by  the  county  clerk.  Tlie  amouut  received 
by  the  county  clerk  included  all  penalties, 
oosts,  and  charges,  and  Interest  up  to  June 
lA,  ISST.  Of  tlie  amount  received,  the  coun- 
ty treasurer  turned  over  to  the  treasurer  of 
the  city  of  Frankfort  the  sum  of  ¥283.1)8,  be- 
ing the  actual  or  face  amount  of  the  assess- 
ments made  uiH)u  this  property,  retaining 
the  interest  and  penalties.  The  city  brought 
this  acticm  to  compel  the  county  trcnsurer 
to  pay  to  it  the  penalties  and  Interest  on  the 
taxes  aud  pf>utUties  from  the  time  said  prop- 
erty was  bid  off,  September  1,  188r>,  until  the 
certificates  were  issued  June  Ifi,  18S7.  The 
eonrt  below  held  that  the  city  was  entitled 
to  the  Interest,  and  the  county  to  the  iwn- 
ulty,  and  grauttnl  the  peremptory  writ  of 
mandamus,  reiiuiring  the  plaintiff  In  error 
(defendont  l»elow>  to  iiay  ov-er  to  the  plaintiff 
below  (defendant  in  eri-or)  the  sum  of  ¥121.- 


28,  being  the  amount  of  Interest  received. 
(>f  this  tlie  defendant  complains,  and  brings 
the  case  here  for  review. 

The  question  presented  for  our  considera- 
tion has  never  been  passed  upon  in  this 
statei  and  we  have  been  unable  to  find, 
among  the  vast  number  of  adjudications  up- 
on the  subject  of  taxation,  anything  in  line 
with  It  under  statutes  like  ours;  and  only 
aftor  careful  examination  of  the  system  and 
theory  of  taxation,  as  shown  by  the  statu- 
tory enactments  of  this  state  from  Its  ear- 
liest history  to  the  present  day,  have  we 
been  able  to  arrive  at  a  conclusion  that  is 
entirely  satisfActory  to  us.  If ,  In  connection 
with  the  system  of  taxation,  we  trace  the 
history  of  cities  of  the  third  class  In  Kansas, 
we  find  that  th^  came  into  existence  under 
the  act  of  March  1,  1800.  which  went  Into 
effect  July  12th  of  that  year;  and  prior  to 
that  time,  under  chwter  108,  Oen.  Rt  1888. 
incorporated  towns  and  villages  were  the 
municipalities  of  a  corresponding  grade,  and 
(out  of  these  cities  ot  the  third  class  were 
created)  they  were  governed  by  a  board  of 
trustees,  with  certain  powers  expressly  con- 
ferred npon  them, — among  others,  "to  build 
sidewalks  and  to  recover  from  the  owners  and 
occupiers  of  the  adjacent  lots,  the  full  ex- 
pense thereof  by  action  of  debt  In  the  name 
of  the  corporation."  Now.  it  Is  fair  to  pre- 
sume that,  when  the  trustees  recovered  In 
their  action,  they  received  interest  upon  the 
debt,  and  we  cannot  believe  that  it  vras  the 
Intention  of  the  legislature,  when  they  ele- 
vated these  towns  and  villages  to  the  digni- 
ty of  cities,  creating  additional  officers  for 
them  to  support,  and  in  other  ways  increas- 
ing th^r  expenses,  to  deprive  them  of  any 
of  their  resources,  unless  it  Is  expressly  so 
declared,  or  the  inference  Is  so  plain,  from 
the  terms  of  the  act,  that  no  otlier  conclu- 
sion can  be  reached.  And  neither  of  these 
condlticms  exists.  On  the  contrary,  we  find 
thst  the  provisions  of  the  tax  law  with  refei^ 
ence  to  municipal  authorities,  certifying  tux- 
es to  the  conuty  clerk  to  be  placed  upon  the 
tax  roll,  the  collection  thereof  by  the  county 
treasurer,  and  his  duty  upon  collecting,  are 
substantially  the  same  now  as  in  1868.  But, 
the  plaintiff  In  error  contends,  "tho  law  for 
the  assessment,  coIlcctI(Hi,  and  disbursement 
of  taxes,  penalties,  and  interest  thereon, 
must  be  found  expressly  written  In  some 
statute,  and  Is  not  to  be  Inferred  from  wliat 
is  written,  or  from  what  Is  not  written.*' 
Let  us  apply  this  rule  to  a  few  sections  of 
the  tax  law.  and  notice  the  result.  "All 
taxes  and  assessments  levied  under  authori- 
ty of  this  act  shall  be  certified  to  the  county 
clerk,  *  *  *  to  be  placed  on  *he  tax  roll 
for  collection,"  eto.  Faragraph  0t!8,  Oen.  St. 
imo,  "(Mties  of  the  Third  Class."  Hew  we 
find  "expressly  written"  in  the  statutes  that 
taxes  and  assessments  shall  be  collected. 
Again:  "AU  taxes  collected  by  the  county 
treasurers  •  •  *  ahall  be  paid  over  to  the 
city  treasurer  as  fast  as  collected,"  etc. 
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Paragraph  96fi,  Id.  Now,  under  the  rule 
adopted  by  the  plaintiff  In  error,  what  he- 
comes  of  the  assessment  after  It  Is  collected  ? 
There  la  nothing  "expressly  written"  In  the 
statutes,  and  we  cannot  infer  !t  from  what 
is  or  what  is  not  written.  Does  the  county 
treasurer  keep  It?  We  think  not;  but  we 
only  think  so  from  Inference.  The  clear  in- 
tention of  the  law  is  that  he  shall  turn  over 
the  assessment,  and  the  word  "taxes"  is  here 
used  in  its  general  sense,  and  Includes  as 
sessment,  and  we  are  compelled  to  hold  tha 
it  also  includes  Interest,  it  being  merely  an 
incident  to  the  tax.  Our  attention  is  spe- 
cially called  to  the  proviso  In  paragraph 
6840,  Gen.  St.  1889,  "Taxation"  (and  great 
stress  Is  laid  upon  it),  which  reads:  "Provid- 
ed, all  penalties  shall  be  credited  to  the 
county  fund,  and  all  rebates  charged  to  the 
same  fund."  Now,  If  we  apply  the  rule  re- 
quested by  plaintiff  In  error  to  this,  we  find 
that  the  only  thing  expressly  written  Is  In 
reference  to  the  penalties  and  rebates. 
There  Is  not  the  slightest  reference  therein 
to  interest,  and  certainly,  under  this  clause, 
there  Is  no  authority  to  either  charge  or  cred- 
it the  county  fund  with  any  Interest.  Nor 
does  it  in  any  manner  Indicate  how  the  in- 
terest shall  be  disbursed,  and  It  is  a  very 
significant  fact  that,  in  all  the  legislation  we 
have  had  in  this  state  upon  the  subject  of 
taxation,  the  law  has  always  remained  silent 
as  to  the  disbursement  of  Interest,  clearly  In- 
dicating that  the  legislature  lias  always  con- 
sidered it  as  incident  to  and  following  the 
principal.  So  we  fail  to  find  anything  "ex- 
pressly written"  In  any  statute  directing— 
much  less,  authorizing— the  county  to  retain 
the  Interest;  and  under  what  rule  of  law 
or  equity  It  can  be  claimed  that  the  county 
shall  he  benefited  by  the  misfortune  of  the 
municipalities  withiu  Its  limits,  the  plaintiff 
In  error  has  failed  to  call  our  attention  to, 
and  we  have  been  unable  to  find  It.  Is  It 
to  compensate  the  county?  If  so,  for  what? 
It  has  been  paid  all  its  costs,  uuder  a  spe- 
cial provision  of  the  statute.  Is  it  for  risk 
incurred?  There  is  none.  It  is  not  respon- 
sible to  the  city  If  its  taxes  arc  not  oaid. 
No  obligation  is  imposed  upon  it  by  the  stat- 
utes for  these  taxes,  nor  Is  there  any  au- 
thority given  for  it  to  assume  any.  True, 
the  law  Imposes  certain  duties  on  the  county 
oUie^rs  In  the  collection  of  these  taxes,  but 
these  duties  are  imposed  on  the  officers,  not 
on  the  county,  and  if  auy  compensation  is 
to  be  rendered,  It  should  be  to  the  ofiicers, 
not  the  county.  The  officers,  not  the  "ouuty, 
are  the  agents  of  the  cUy  In  the  collection 
of  its  taxes,  and  they  are  collected  by  tbera 
for  thf?  benefit  of  the  city,  and  the  city  has 
the  sole  richt  to  the  bt-uefit  derived,  as  well 
us  the  rigijt  to  compel  the  oiricers  to  per- 
form these  duties.  The  city  has  contributed 
Its  siiare  to  the  salaries  of  these  oHicers,  and 
the  uuiount  thereof  divcs  not  iu  any  manuer 
depeud  upou  the  collection  of  the  city  taxes. 
It  would  be  the  same  If  there  was  not  an 


organized  city  within  the  county  limits,  pro- 
vided the  population  justified  It;  so  the  ques- 
tion of  compensation,  at  least  so  far  as  the 
county  or  Its  olflcers  are  concerned,  is  out  of 
the  questiou.  On  the  other  hand,  what  is 
the  object  of  the  Interest?  We  think  It  two- 
fold: (1)  To  imburse  the  municipality  enti- 
tled to  the  tax  for  the  delay  In  receiving  it; 
(2)  to  reimburse  it  for  any  expense  the  delay 
has  caused.  And  it  Is  admitted  in  this  case 
that  for  this  identical  tax  the  city  was  com- 
pelled to  issue  Its  warrants,  drawing  10  per 
cent.  Interest,  to  meet  its  obligation  to  the 
workmen  who  built  these  sidewalks;  and 
why  the  city  should  be  compelled  to  pay  its 
debts  with  funds  which  cost  it  10  per  cent, 
interest  to  obtain,  and  not  receive  from  the 
party  primarily  indebted  to  it,  for  the  work, 
the  interest  the  law  saj's  they  shall  pay  for 
the  privilege  of  withholding  this  money,  and 
using  it  for  some  other  purpose,  we  cannot 
understand.  It  seems  to  us,  as  a  mere  busi- 
ness proposition,  that  the  city  Is  entitled  to 
the  interest.  i 
But,  the  plaintiff  in  error  contends,  these 
lots  have  been  sold  to  the  county,  and  conse-, 
quently  the  county  is  entitled  to  the  interest 
up  to  the  time  tbey  are  redeemed.  We  think 
not.  In  one  sense.  It  is  a  sale,— more  prop-j 
erly  speaking,  a  disposition  of  them  for  a. 
time;  certainly  not  a  sale  in  the  strict  ac-! 
ceptation  of  the  term,  which  Implies  a  con-' 
sideration  paid.  Tlie  county  does  not  be-^ 
come  possessed  of  anything  more  than  It, 
originally  had,  nor  has  it  parted  with  one 
cent,  or  become  liable  to  any  one  for  even[ 
that  amount.  It  does  not  In  auy  respect 
stand  in  the  position  of  a  purchaser.  It  has 
no  option,  no  choice  In  the  matter.  It  mere- 
ly, by  statutory  enactment,  has  placed  In  its 
name  that  which  no  one  else  would  pur- 
chase. Further  than  tliis,  it  could  not  pur-' 
cliase  if  any  one  else  desired  so  to  do,  but  is 
prohibited  by  law  from  so  doing.  It  does 
not  even  receive  tlie  evidence  of  title.  No 
certificate  is  issued  to  it,— nothing  to  show 
that  it  has  any  more  Interest  in  it  at  the  date 
of  the  sale  than  It  had  on  the  Ist  of  Novem- 
ber when  it  was  placed  on  the  tax  roll,  via. 
the  record  In  the  treasurer's  offlca  It  is 
merely  transferred  from  one  record  to  an- 
other, to  await  purchase  or  redemption, 
while,  on  the  other  liand,  the  purchaser  re- 
ceives a  certificate  whieli,  in  time,  entitles 
him  to  a  deed.  He  becomes  the  owner.  His 
title  Is  only  defeasible  by  rodeinptlon,  aud 
that  which  he  purchases  will  j-ipen  into  au 
absolute  title.  This  can  never  happen  to  tlie 
county.  I'aragraph  0900  provides:  "The 
person  •  •  •  offeriug  to  pay  the  taxes 
aud  charges  •  •  *  shall  be  the  purchaser." 
Paragraph  0962:  "The  county  treasurer  may, 
in  his  discretion,  require  -mimediate  pay- 
meut,  *  •  •  and  in  all  cases  where  pay- 
ment is  not  made  in  twenty-four  hours  after 
the  hid.  he  may  declare  such  hid  canceled 
and  sell  the  laud  again,  or  may  sue  the  pur- 
chaser."  Fara£raphG005:  "Thecountj'treaa- 
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nrer  shall  give  each  purchaser,  od  payment 
of  his  bid,  a  certificate,  •  •  •  which  cer- 
tificate Kliall  be  assignable.  ♦  •  •  All  as- 
signmeii,  ;  shall  be  entered  on  the  treasurer's 
sale  book  and  tbe  clerk's  duplicate."  Para- 
graph 6063  provides:  "If  any  parcel  of  land 
cannot  be  sold  for  the  amount  of  taxes  and 
charges  thereon,  it  shall  be  bid  off  by  the 
county  treasurer  In  the  name  of  the  coimty 
for  such  amount."  Paragrapli  6900:  "When 
any  laud  or  town  lots  shall  •  *  •  be  bid 
off  by  the  county  treasurer  for  the  county, 
it  shall  be  the  duty  of  the  county  treasurer 
to  enter  the  same  on  the  book  of  tax  sales, 
In  the  same  manner  as  though  such  land  or 
town  lots  were  sold  to  other  purchasers. 
*  •  •  Whenever  any  person  shall  pay  into 
the  county  treasury  a  sum  of  money  equal  to 
the  cost  of  redemption  •  *  *  the  county 
treasurer  shall  give  such  person  a  certifi- 
cate." The  argument  advanced  by  plaintiff 
in  error  is  that,  if  some  one  bad  purchased 
the  lots  at  the  time  they  were  bid  off  to  the 
couDty,  and  held  them  as  long  ns  the  coun- 
ty did,  the  owner  who  then  offered  to  re- 
deem them  would  have  to  pay  the  amount 
of  the  tax  and  interest  to  the  holder  of  tlie 
certificate,  and  he  would  have  kept  It.  Cer- 
tainly he  would,  for,  from  the  date  the  party 
purchased,  the  city  would  have  had  no  in- 
terest therein.  It  would  have  been  transfer- 
red to  the  purchaser,  he  having  paid  tlie  city, 
through  the  county,  all  It  was  entitled  to  up 
to  that  date;  and  if  the  county  treasurer  did 
Ilia  duty,  the  city  would  at  once  have  receiv- 
ed all  it  was  entitled  to,  viz.  the  tax  and  in- 
terest up  to  the  date  of  the  purchase.  The 
Judgment  of  the  district  court  will  be  affirm- 
ed.  All  the  Judges  concnrring. 

(3  Kan.  A.  41S) 

CONN  et  al.  v.  CONN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Dec.  14,  1895.) 

JURiaDICnoK  IN  DlVOKCE— COI.I.ATEI14L  ATTACK — 

Validitt  op  Marktaqb. 

1.  A  finding  by  the  conrt  of  JuHsdictton  of 
the  defpndnnt  in  a  suit  for  divorce  will  be  pre- 
sumed to  have  been  based  upon  suQick'Ut  jtiriH- 
dictional  facts,  and,  when  the  validity  of  the 
decree  of  divorce  granted  by  such  court  is  at- 
tacked in  a  Bubsequent  collateral  proceeding, 
the  want  of  i)eci':i«ary  jurisdictional  facts  must 
be  aflirmatively  shown  before  such  decree  will 
be  held  to  be  invalid. 

2.  A  marriaee  consummated  between  the 
plnintifi  in  a  divorce  suit  and  a  thlr  dperaon  16 
days  after  the  decree  of  divorce  was  entered, 
but  after  the  said  decree  became  final,  will  not 
be  pronounced  void  simply  upon  the  ground 
that  the  statute  declares  that  it  shall  be  utilaw- 
ful  for  either  party  to  such  suit  to  marry  until 
the  expiration  of  six  mouths  from  the  entry  of 
the  decree  of  divorce. 

(Syllabas  by  Ue  Court.) 

Error  from  district  conr^  Cloud  connty; 
F.  W.  Sturges,  Judge. 

Action  by  Mary  Conn  against  William  Conn 
and  others.  Judgment  for  plaLntiBF.  Defend- 
ants bring  error.  Afllrmed. 

The  defendant  In  error,  as  plaintiff,  brought 


this  suit  in  the  district  cotirt  of  Cloud  county 
for  the  partition  of  certain  real  estate.  In 
which  she  claimed  an  Interest  as  the  widow 
of  one  Lorenzo  D.  Conn,  deceased.  The  vi- 
tal question  presented  by  the  pleadings  was 
as  to  whether  or  not  the  plaintiff  below  was 
the  lawful  wife  of  the  said  Conn  at  the  time 
of  his  death.  The  issues  were  tried  by  the 
court  on  October  6,  1890,  and  special  find- 
ings of  fact  were  made,  together  with  con- 
clusions of  law  thereon.  The  court  found 
that  on  the  4th  day  of  December,  1887,  the 
plaintiff  was  married  In  Cloud  county,  Kan., 
to  the  said  Lorenzo  D.  Conn,  who  was  at 
that  time  a  widower,  and  that  immediately 
upon  her  marriage  she  went  with  him  to  re- 
side upon  the  homostoad  of  said  Conn  and 
his  family.  In  said  Cloud  county,  where  the 
plaintiff  and  said  Conn  continued  to  live  and 
reside  as  husband  and  wife  until  his  deatli, 
which  occurred  on  the  4th  day  of  February, 
1888;  that  the  deceased  left  no  other  heirs 
than  the  plaintiff  and  the  defendants  herein, 
the  latter  being  his  children  by  a  former 
wife;  that,  prior  to  the  date  of  plalntHTs 
marriage  with  Conn,  she  had  been  the  wife 
of  one  George  P.  Curtis;  that  on  the  22d 
day  of  August,  1887,  she  filed  In  the  Cloud 
county  district  court  her  petition  for  a  di- 
vorce from  said  Curtis,  alleging,  as  ground 
therefor,  abandonm^t  for  more  than  a  year; 
that  the  petition  was  on  that  day  verified, 
which  verification  also  contained  an  allega' 
tlon  of  defendant's  nonresldence,  and  that 
thereafter,  on  the  2Gth  day  of  August,  1887, 
she  caused  notice  of  the  pendency  of  the  salt 
to  be  published,  and  such  publication  con- 
tinued, In  a  newspaper  printed  and  published 
and  of  general  circulation  in  Cloud  county, 
for  more  than  three  weeks,  and  that  sold  no- 
tice specified  that  the  defendant  was  re- 
quired to  answer  on  or  before  October  lOUi 
thereafter;  that  at  the  regular  October  term, 
1887,  of  said  court,  and  on  the  18th  day  of 
November  of  that  year,  said  cause  came  on 
regularly  to  be  heard,— the  plaintiff  appear- 
ing in  person  and  by  attorney,  defendant  not 
appearing,— and,  uiran  the  hearing  had,  the 
court  found,  among  other  things,  that  the  de- 
fendant, George  P.  Curtis,  had  been  duly  and 
legally  notified  of  the  Institution  and  pend- 
ency of  the  suit,  that  he  had  willfully  aban- 
doned the  plaintiff  for  more  than  one  year 
prior  to  the  bringing  of  the  suit,  and  that 
plaintiff  was  entitled  to  a  divorce  from  him, 
and  decreed  the  same;  that  there  Is  not 
among  the  flies  and  papers  of  the  case  any 
affidavit  that  the  residence  of  the  said  George 
P.  Curtis  was  unknown  to  the  plaintiff,  and 
could  not  bo  ascertained  by  any  means  with- 
in  her  control;  that  the  record  does  not  show, 
nor  was  any  evidence  offered  tending  to 
show,  that  any  such  alfldavlt  was  ever  made 
and  filed;  that  there  Is  among  the  papers  of 
the  case  an  envelope  on  which  postage  Is 
paid,  and  Inclosed  In  which  there  Is  a  copy 
of  the  petition  and  of  the  notice  of  publica- 
tion, which  envelope  Is  addressed,  la  th* 
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handwrlttng  of  tbe  then  attorn^  of  plaintiff, 
to  tbe  defendant,  George  P.  Curtis,  and  bears 
the  return  stamp  of  the  post  office  at  Clay 
Center;  that  there  was  no  notice  of  an  In- 
tention to  prosecute  proceedings  In  error  to 
tbe  supreme  court  to  reverse  the  Judgment 
and  decree  of  the  district  court,  given  In  open 
court,  and  noted  on  the  journal  thereof,  with- 
in three  days  after  the  entry  of  said  decree, 
nor  was  such  notice  ever  glv«i,  nor  was  any 
petition  in  error  and  transcript  of  the  pro- 
ceedings In  the  case  filed  in  the  supreme 
court  within  three  months  after  the  rendition 
of  said  decree,  nor  has  any  such  ever  been 
filed  in  said  case,  nor  have  any  proceedings 
evar  been  had,  commenced,  or  attempted,  to 
reverse,  open  up,  or  set  aside  said  decree; 
and  that  the  period  of  six  months  from  the 
raidltion  of  the  Judgment  or  decree  had  not 
expired  at  the  date  of  her  marriage  to  the 
said  Conn.  The  conclusions  of  law,  aa  drawn 
from  these  facta,  so  found  by  the  court,  were 
that  as  the  divorce  was  granted  upon  service 
by  publication  duly  had,  upon  affidavit  there- 
for duly  made  and  filed,  together  with  serv- 
ice by  siding  a  copy  of  the  petition  and  pub- 
lication notice  at  the  time  and  In  the  man- 
ner required  by  law,  as  is  presumed  from  the 
finding  of  the  court  that  the  defendant  bad 
been  legally  notified  ffiC  the  Institution  and 
pendency  of  the  suit,  and  aa  no  notice  waa 
given  and  entered  on  the  Journal  of  the 
court,  within  three  days  from  the  entry  of 
said  decree,  of  an  Intention  to  prosecute  pro- 
ceedings in  error  to  the  supreme  cfnirt,  the 
Judgment  and  decree,  after  the  expiration  of 
said  3  days,  became  absolute  and  final,  and 
the  marriage  of  the  plaintiff  to  Lorenzo  D. 
Ckinn  within  10  days  from  tbe  rendition  of 
the  decree  of  divorce,  was  legal,  valid,  and 
binding,  and  that  as  the  divorce  of  the  plain- 
tiff from  her  former  husband,  George  P.  Cur- 
tis, and  her  marriage  With  Conn,  were  valid, 
and  not  void,  and  as  the  latter  died  intestate, 
leaving  the  plaintiff  and  defendants  as  his 
heirs  and  only  heirs,  the  real  estate  was  sub- 
ject to  partition  between  the  plaintiff  and  de- 
fendants, the  plaintiff  being  entitled  to  one- 
half  thereof.  The  defendants  moved  for 
Judgment  in  their  favor  upon  the  special  find- 
ings of  fact,  which  motion  was  overruled  by 
the  court,  to  which  the  defendants  duly  ex- 
cepted. A  motion  for  a  new  trial  was  also 
OTOrmlcd,  to  which  the  defendants  duly  ex- 
cepted, and  Judgment  was  entered  decree- 
ing partition  of  the  real  estate  as  prayed  for 
in  the  petition.  The  defendants  have  broughf 
the  cme  to  this  court  on  a  transcript  of  the 
record,  and  assign  for  error  the  overruling  of 
their  motion  for  judgment  in  their  favor  on 
the  special  findings  of  fact  and  their  motiou 
for  a  new  trial,  and  allege  that  the  court  err- 
ed in  Its  conclusions  of  law  from  the  facts 
aa  found. 

Caldwell  &  Ellis,  for  plaintiffs  In  error.  J. 
W.  Sheafor  and  C.  L.  BotsfcHrd,  for  defendant 
In  error. 


CliABS,  J.  (after  stating  the  tacts).  The 
vital  auestlon  presented  to  this  court  Is  aa 
to  whether  or  not  the  defendant  in  error  was 
the  lawful  wife  of  Lorenzo  D.  Conn  at  the 
time  of  his  death.  The  first  cwtention  of 
plaintiffs  in  error  is  that  the  court  did  not 
acquire  jurisdiction  over  the  defendant  hi 
the  divorce  suit,  and  that  because  of  that 
fact  the  decree  that  was  entered  divorcing 
the  plaintiff  from  Gewge  F.  Curtli^  and  the 
subsequent  marriage  of  the  plaintiff  herein 
to  the  said  Lorenzo  D.  Conn,  were  absolute 
nnUitles.  The  flndlni^  of  fact,  however,  do 
not  support  thla  contention  of  the  plaintiffs 
in  error.  The  fiict  that  the  court  found  that 
neither  the  files  and  papers  of  the  case,  nor 
the  records  of  the  court,  nor  the  evidence 
upon  the  trial,  show  that  an  affidavit  was 
made  and  filed  that  the  residence  of  Curtis 
was  unknown  to  the  plaintiff,  and  could  not 
be  ascertained  by  any  means  within  her  con- 
trol, raises  the  presumption  that  such  affida- 
vit was  not  made  and  filed;  but  this  pre* 
sumptkm,  and  the  finding  of  fact  concerning 
the  envelope  addressed  to  George  P.  Curtis, 
and  Its  contents,  throw  no  light  upon  the 
qnestlMi  presented.  These  findings  do  not 
affirmatively  establish  the  fact  that  a  copy 
of  the  petition,  with  a  copy  of  the  publica- 
tion notice  attached  thereto^  was  not,  within 
three  days  after  the  fizat  publication  was 
made.  Inclosed  In  an  envelope  addressed  to 
the  defendant  at  his  place  of  residence,  post- 
age paid,  and  deposited  in  the  nearest  post 
office,  as  required  by  the  statute  to  complete 
the  service  by  puMcatlon.  In  the  absence  of 
the  making  and  filing  of  an  affidavit  that 
such  residence  is  unknown  to  tbe  plaintiff, 
and  cannot  be  ascwtained  by  any  means 
within  her  control.  The  plaintiffs  in  error 
alleged  In  their  answer  that  the  decree  of 
divorce  was  void  for  want  of  jurisdiction  of 
tbe  court  over  tbe  defendant,  George  P.  Cur- 
tls,  and  the  burden  of  proof  to  establish  that 
allegation  was  nptm  them;  and,  In  the  ab- 
sence of  a  finding  of  a  want  of  Jurisdiction, 
this  court  must  presume  that  that  allegation 
waa  not  supported  by  the  evidence  intro- 
duced upcm  the  trial,  eq>eclaUy  as  It  appears 
that  at  the  bearing  of  the  divorce  suit  the 
court  found  that  It  had  acquired  such  Juris- 
diction. True,  there  are  attached  to  the 
findings  of  tbe  court  certain  exblbita,  which 
are  probably  copies  of  certain  documentary 
evidence  Introduced  upon  the  trial,  but,  as 
tbe  evidence  cannot  be  brought  upon  the 
record  In  this  manner,  the  exhibits  must  be 
wholly  Ignored;  and,  the  evidence  not  having 
been  preserved  in  tjie  record,  this  court  caa- 
not  say  that  the  trial  court  erred  in  Its  find- 
ings of  fact  As  It  must  be  presumed  from 
the  record  that  the  plaintiff  below  was  law- 
fully divorced  from  her  husband  on  Novem- 
ber 18,  1SS7,  tbe  remaining  question  to  be 
determined  is  as  to  whether  or  not  the  mar- 
riage of  the  defendant  In  error  to  Lorenzo  D. 
Conn  16  days  after  the  decree  of  divorce  was 
entered  was  valid.   Tbe  statute  in  force  at 
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the  time  the  decree  was  entered,  as  well  aa 
at  the  time  of  the  marriage  of  the  defendant 
In  error  to  Lorenzo  D.  Conn,  reads  as  follows: 
"A  decree  granted  at  the  Instance  of  one 
party  shall  operate  as  a  dissolution  of  the 
marriage  contract  as  to  both  and  shall  be  a 
bar  to  any  claim  of  the  party  for  whose  fault 
It  was  granted  in  or  to  the  property  of  the 
other;  and  no  proceedings  for  reversing  or 
vacating  the  judgment  or  decree  divorcing 
said  parties  shall  be  commenced  unless  with- 
in six  months  after  the  rendition  of  said 
judgment  or  decree,  and  during  said  alx 
months  and  the  pendency  of  said  proceeding 
for  reversing  or  vacating  said  Judgment  or 
decree,  It  shall  be  unlawful  for  either  of  said 
parties  to  marry,  and  any  person  so  marry- 
ing shall  be  deemed  guilty  of  bigamy:  pro- 
Tided,  such  decree  shall  be  final;  and  no  pro- 
ceeding in  error  to  the  supreme  conrt  shall 
be  allowed  or  taken,  unless  a  notice  of  an  in- 
tention to  prosecute  such  proceeding  In  error 
be  given  in  open  conrt  and  noted  on  the  jour- 
nal ot  the  conrt,  vlthln  three  days  after  the 
entry  of  the  decree  or  Judgment,  and  the  pe- 
tition, in  error  and  transcript  be  filed  in  the 
snpreme  court  within  three  months  after  the 
rendition  of  such  Judgment  or  decree."  Laws 
,1881,  c.  126,  S  1.  In  tbls  state  a  marriage 
contract  Is  to  be  considered  as  a  civil  con- 
tract Paragraph  3739,  Gen.  St.  1889,  pro- 
hibits certain  persons  therein  named  from 
entering  into  the  marriage  relation  with  each 
other,  and  declares  any  marriages  prohibited 
"by  that  section  to  be  absolutely  void;  and 
the  paragraph  following  subjects  the  parties 
who  contract  marriage  contrary  to  the  pro- 
Tlslons  of  said  paragraph  3T39  to  punishment 
fine  and  imprisonment.  That  statute, 
however,  has  no  application  to  the  tects  In 
this  case.  The  statute  under  construction 
provides  that  a  decree  of  divorce  shall  oper^ 
ate  as  a  dissolution  of  the  marriage  contract, 
and  shall  be  final,  unless  a  notice  of  an  In- 
tention to  prosecute  proceedings  in  error  for 
reversing  or  vacating  the  decree  shall  be 
given  In  open  court,  and  noted  on  the  journal 
of  the  court,  within  three  days  after  the  en- 
try of  the  decree,  to  be  followed  by  the  filing 
of  the  petition  in  error  and  transcript  In  the 
snpreme  court  within  three  months  after  the 
rendition  of  such  decree.  The  record  shows 
that  no  such  notice  was  ever  given,  nor  were 
any  such  proceedings  In  error  ever  commen- 
ced, although  neariy  three  years  had  elapsed 
when  this  action  was  tried.  We  think,  un- 
der the  findings  of  ^ct,  the  presumption  Is 
that  the  plaintiff,  within  the  time  limited,  and 
Id  the  manner  required  by  law,  sent  the  de- 
fendant, Curtis,  a  copy  of  the  petition  and 
publication  notice;  and  this,  coupled  with 
the  finding  as  to  the  notice  publication, 
operated  to  give  the  court  jurisdiction,  and 
as  no  notice  of  Intention  to  prosecute  pro- 
ceedings In  error  was  given  in  open  court, 
and  noted  on  the  journal  of  the  court,  with- 
in three  days  after  the  entry  of  the  decree, 
Ute  decree  so  entered  then  became  final,  and 


the  parties  thereto  were  no  longer  husband 
and  wife. 

Our  attention  has  been  called  to  the  case  of 
Wllhlte  V.  Wilhlte,  41  Kan.  154,  21  Pac.  173. 
In  support  of  the  contention  that  the  mar- 
riage of  plaintiff  to  Lorenzo  D.  Conn  before 
the  expiration  of  six  mouths  from  the  ren- 
dition of  the  decree  was  absolutely  void.  The 
statutes  of  Oregon  declared  that  the  decree 
of  divorce  should  have  the  effect  to  terminate 
the  marriage,  except  that  neither  party  should 
be  capable  of  contracting  marriage  with  a 
third  po-Bon  until  the  time  limited  In  which 
an  appeal  could  be  taken  bad  expired;  and 
the  court  held  that  under  that  law  a  decree  of 
divorce  does  not  absolutely  terminate  the 
marriage  relation,  nor  entirely  free  the  par- 
ties from  Its  obligation  and  liabilities  until  the 
expiration  of  the  time  aUowed  In  which  to 
take  an  ap[>eal.  And  In  the  case  of  Smith 
v.  Fife  (Wash.)  30  Pac.  1059.  cited  by  coun- 
sel, the  statute  of  Washington,  which  con- 
tains a  provision  that  neither  party  should  be 
capable  of  contracting  marriage  with  a  third 
person  until  the  period  In  which  an  appeal 
may  be  taken  under  the  provisions  of  the 
dvil  practice  act  had  expired,  received  a 
similar  construction.  It  will  be  observed  that 
the  laws  of  both  of  these  states,  unlike  sec- 
tion 1,  c.  126,  Laws  Kan.  1881,  make  the 
parties  to  the  divorce  proceedings  incapable 
of  contracting  marriage  within  the  time  lim- 
ited for  taking  an  appeal,  while  our  statute 
simply  declares  that  it  shall  be  unlawful  for 
either  party  to  marry  within  six  months  aft- 
er the  decree  is  entered.  It  does  not  In  terms 
pronounce  them  incapable  of  entering  Into 
the  marriage  relation  within  that  period,  nor 
does  It  dedare  void  a  marriage  solemiJxed  in 
violation  of  the  prohibition  of  the  statnta 
Our  snpreme  court,  in  the  case  of  Rtate  t. 
Walker,  38  Kan.  207, 13  Pac.  279,  recognized 
this  distinction  between  a  statutory  prohlU* 
tion  and  a  declaration  of  Incapacity  to  con- 
tract In  that  case  it  is  held  that  "punish- 
ment may  be  inflicted  upon  thtwe  who  enta 
the  marriage  retetlon  In  disregard  of  the  pro- 
hibited statutory  requirements,  without  ren- 
dering the  marriage  Itsdf  void."  And  on 
page  303,  36  Kan.,  and  page  279,  13  Pac.  It 
Is  said  that,  by  the  terms  of  the  marriage 
act,  marriage  is  declared  to  be  a  dvil  con- 
tract, and  that,  hi  the  absence  of  alt  civil  or 
statutory  regulations,  the  mutual,  present  as- 
sent to  Immediate  marriage  of  persons  capa- 
ble of  assuming  that  relation  constltutPB  a 
maniage  at  common  law,  and  Its  validity 
will  be  sustained  unless  some  statute  express- 
ly declares  it  to  be  vdd.  In  Stevenson 
Gray,  17  B.  Mon.  193,  Chief  Justice  Mar^ll, 
In  construing  the  Kentucky  statute  which 
prohibited  a  marriage  between  a  n^hew  and 
his  uncle's  wife,  said:  "This  Is  not  a  case  of 
ordinary  contract  Although  It  be  regarded 
as  EHwhlblted,  nnd«r  the  penalty,  It  was  not 
absolutely  void,  because  it  was  not  so  de- 
clared by  the  statute;  and  it  Is  not  now  void- 
able, because  the  statute  does  not  provide  for 
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nor  Intend  Its  Iwlnx  avoided  after  the  death 
of  out'  of  tlip  i«ii-tU'R;  and,  belnp  now  to  be 
reiamUtl  aud  tr^atwl  as  a  valid  marring^.  It 
is  alKo  to  Im;  rt-ijiinlcd  an  liavlns  ail  tlie  pon- 
scqueuves  of  a  valid  manlnge,  and  an,  tliere- 
fure,  entitling  the  Burvivlug  husband  to  all 
the  rights  of  a  lawful  biistmud  In  the  real  and 
IHTBunal  cdtate  of  his  dccpascd  wife."  In 
BlHh.  Mar.  &  Dir.,  the  followfng  rules  are 
laid  down :  St-ctiou  2S3 :  "In  crmslderln]:  whetli- 
cr  or  not  a  iirovisitm  is  to  be  deemed  of  the  one 
class  or  the  other,  not  miy  its  words,  but 
the  nature  of  the  subject,  should  be  taken  in- 
to account.  Marriage  existed  before  statutes. 
It  is  of  natural  right.  It  is  favored  by  the 
law.  Hence,  in  reason,  any  commands  which 
a  statute  may  give  concerning  its  solemidza- 
tlon  shoDld,  if  the  form  of  words  will  permit, 
be  interpreted  as  mere  directions  to  the  offi- 
cers of  the  law  and  to  the  parties,  not  render- 
ing void  what  has  been  done  In  disregard 
thereof.  Consequently,  the  doctrine  has  be- 
come established  In  authority  that  a  mar* 
rlage  good  at  common  law  Is  good  notwith- 
standlug  the  existence  of  any  statute  on  the 
subject,  imless  the  statute  contains  express 
words  of  nullity."  Section  286:  "If  marriage 
were  an  ordinary  contract,  and  If  It  were  ex- 
ecutory only,— not  executed,— the  role  of  Inter- 
pretation under  consideration  would  not  ap- 
ply; but,  viewed  as  a  contract,  it  Is,  as  we 
have  seen,  executed.  And  the  common  rule, 
In  executed  contracts  of  the  ordinary  sort. 
Is  that  what  lias  been  done  contrary  to  the 
commands  of  law  is  valid,  and  not  liable  to 
be  avoided."  Section  804:  "With  a  dissolu- 
tion [by  a  divorce  from  the  bond  of  matrimo- 
ny], the  obligations  arising  from  the  mar- 
riage are  ccnnpletely  discharged,  and  the  par- 
ties stand  In  the  same  position  as  tbotigh  such 
marriage  had  never  been  contracted.  *  •  • 
Upon  such  a  dfrorce,  the  status  vt  marriage 
IB  necessarily  taken  from  both  parties;  so 
that,  as  one  of  the  conseqnences,  both  are  at 
liberty  to  form  new  alliances."  Section  WMa: 
"If,  after  the  rendition  of  a  divorce  sentence 
[which  had  the  effect  of  authorizing  the  Ar- 
ties to  remarry],  a  statute  should  be  passeil 
forbidding  the  divorced  iiereon  to  contract  a 
new  marriage,  it  would  subject  him  to  In- 
dictment on  viohiting  it;  *  •  •  but  it 
could  not  be  carriotl  by  interpretation  so  for 
as  to  make  the  marriage  null,  uniefls  tt  nlm 
contained  an  express  clause  of  nullity."  The 
statutes  of  (ieorgia  prohibit  one  through 
whose  improper  or  criminal  conduct  a  divorce 
has  been  granted  from  marrying  during  the 
life  of  the  [>er8on  from  whom  lie  has  been  di- 
vorced. In  conRtrtiin^  this  statute  In  I*ark 
v.  Barron,  'JO  (la.  HKi.  the  court  held  that  by 
the  divorce  the  marriage  was  totally  ilissolv- 
ed,  and  tliat  while  a  former  hnsband  would 
subject  himself  to  the  pains  and  penalties  en- 
acted against  bigamy,  stiould  he  contract 
marriage  a  second  time  during  the  life  of  the 
woman  from  whom  he  had  been  divorced, 
yet  as  he  was  of  full  age  and  able  to  contract, 
and  as  the  subsequent  unlawful  marriage  was 
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not  declared  i/y  the  itatnte  to  be  YtjUA,  It  eonld 
not  be  ao  held  by  the  court,  and  that  a  pub- 
lic pcdicy  which  looks  to  the  protection  of  the 
Innocent  and  unoffending,  to  the  peace  of 
families  and  Hie  welfare  of  society,  would  fw- 
bid  the  inference  of  a  purpose  on  the  part  of 
the  legislature,  which  they  have  not  express- 
ed, that  the  marriage  of  a  party  against  the 
prohibition  of  the  statute  should  be  void. 

We  think  that  as  the  decree  of  divorce  en- 
tered on  November  18,  1887,  became  final 
three  days  thereafter,  because  of  tt»  fail- 
ure to  give  notice  in  <ipen  court  at  an  Inten- 
tion to  prosecute  proceedings  In  error,  and  as 
the  statute  contained  no  clause  of  nullity  re- 
garding a  subsequent  marriage,  nor  declared 
the  parties  incapable  of  contracting  marriage 
within  the  period  of  aix  months  from  the 
date  of  the  decree,  the  marriage  at  idalntlfF 
below  to  liorenao  D.  Ck»mi  on  December  4, 
18S7,  was  valid,  although  she  might  be  invse* 
cuted  for  consummating  such  marriage  In  vio- 
lation of  the  statute.  This  construction  aeons 
to  be  In  accord  with  the  views  of  Am  legis- 
lature when  in  1889  tlie  law  was  amended 
so  as  to  make  absolntdy  void  a  marriage  by 
either  party  to  a  divorce  suit  befbte  the 
expiration  of  six  months  from  the  r«idltion 
of  the  decree,  and  during  the  pendency  aC 
proceedings  in  error.  As  the  defendant  In  er- 
ror was  the  wife  of  said  Lorenao  D.  Oonn  at 
the  time  of  bis  death,  it  was  premier  that  the 
real  estate  of  which  the  latter  died  seised 
should  be  partitioned  among  the  parties  to 
.this  suit  in  the  manner  directed  by  the  court, 
ond  the  Judgment  and  decree  will  be  affirmed. 
All  the  Judges  ctmcurring. 


<3  Kao.  A.  4») 

ELLIOTT  T.  GRAND  LODGE  A.  O.  U.  W. 

OF  KAN  MAS. 
(Court  of  Appealti  of  Kansaa,  Northern  Depart- 
ment, C.  D.    Dec.  14,  1803.) 

HCTUAL  BbNBFIT  TNSI'HA VCR— FOBrElTUKK— NOJT' 

Payment  op  Att.4R»sM£ST. 

1.  A  forfeituie  will  not  he  enloroed  unlesM 
it  is  oU'iirly  ili-tiiitii(h><l  by  tlu"  vritaltlisbed  rules 
iroviTiiliiK  the  const niitinti  of  written  nRrpe- 
Dt^ntn.  ami  «  violation  of  tho  iim-ise  condition 
of  tho  contract.  Courts  will  construo  a  cod- 
triift  "f  iiisiininco  lihcniUy.  »o  aa  to  give  it  ef- 
fwt,  riithcr  thini  make  it  void;  and  conditioDfl 
which  create  forfcitnrcH  will  in  cane  of  doubt 
he  coiiHtniiHl  moat  stronicty  afcainat  the  iDsur- 
er.  and  oiil:^-  a  atern  le^al  De<'<>HMity  will  Induce 
Kuch  a  construction  a»  will  nnllify  the  yolicy. 

2.  'Wlien.  in  an  action  to  recover  upon  a  cer- 
tificate of  inKuraiice  iHsued  by  a  mutual  benefit 
society,  the  defpUKe  ia  forfeiture  for  noDpay- 
mciit  of  au  uMNetwDtent,  and  the  evidence  aluiwa 
ttnit  th<>  aKKured  has  paid  to  the  lu<lk'e  nnfficlput 
funds  to  cover  all  lepnl  axKeHxnienta  made 
afcainHt  liini.  no  forfeiture  can  be  declared,  even 
thotiKh  the  lodge  may  have  made  auch  aii  ap- 
propriation or  applinitiuu  of  the  fnndii  paid  m 
aH  to  otttcnsility  Rhow  that  the  anttured  was  iu 
arreara  for  the  last  aaaeiunneat  made  prior  to 
his  death. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ottawa  county; 
R.  F.  Thompson,  Judge. 
Action  by  Bumlce  A.  Elliott  against  the 
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Grand  Lodge  A.  O.  U.  W.  of  Kansas.  Judg- 
ment tor  defendant.  Plaintiff  brings  error. 
Reversed. 

Action  brought  In  the  district  court  of  Ot- 
tawa county,  Kan.,  by  Bumlce  A.  EUlott,  on 
a  benefit  certificate  Issued  by  the  Grand 
Lodge  A.  O.  U.  W.,  to  Frederick  A.  Rose,  to 
recover  the  sum  of  f2,000.  Trial  had  before 
court  (Jury  waived),  upon  an  agreed  state- 
ment of  facts  and  testimony.  The  court 
made  special  findings  of  fact  upon  three  un- 
important propositions,  and  found  generally 
for  the  defendant  upon  all  others.  Judg- 
m^t  rendered  against  j^iutlff  for  costs. 
Uotlon  ttx  new  trial  overruled,  and  excepted 
to.  The  undisputed  facta  are  that  the  de- 
fendant In  error  Is.  and  was  at  all  the  times 
mentioned,  an  Incorporated  mutual  society, 
denized  for  fraternal  and  beneficial  objects. 
On  August  24,  1888,  Frederlch  A.  Rose  was 
a  Junior  workman  degree  member  of  Charity 
Lodge  Na  155,  A.  O.  U.  W.,  of  Minneapolis, 
Kan.,  which  said  lodge  was  under  the  Juris- 
diction as  a  BUlxM'dinate  lodge  of  said  de- 
fendant In  error.  On  August  24,  1888,  said 
Rose  made  application  for  the  workman  de- 
gree and  a  beneficiary  certificate,  and  in  said 
certificate  the  plaintiff  in  error  (hla  mother) 
was  named  as  the  beneficiary.  On  August 
31,  1888,  Rose  received  the  workman  degree. 
On  October  3, 1888,  certificate  No.  18,307  was 
Issued,  for  the  sum  of  ^,000.  On  or  about 
the  mth  day  of  May,  1880,  sold  Rose  died. 
The  application  for  said  certificate  contained 
the  following  condition:  "I  furtlier  agree 
tliat  the  certificate  to  be  Issued  thereon  shall 
have  no  binding  force  whatever  until  I  shall 
have  taken  the  workman  degree,  and  until 
countersigned  by  the  master  workman  and 
recorder  of  Charity  Ijodge  No.  155."  The 
said  certificate  was  not  countersigned  by  said 
(^cera  untU  the  3d  day  of  October,  A.  D. 
1888,  and  was  then  countersigned  In  the 
form  following:  "We,  the  undersigned,  mas- 
ter workman  and  recorder  of  Charity  Lodge 
"So.  155,  do  hereby  countersign  and  attach 
the  seal  of  this  lodge  hereto,  rendering  this 
certificate  vnlUI  and  In  force,  this  3d  day  of 
October,  1888,  aud  upon  said  date  delivered 
to  him."  From  September,  1888,  to  April, 
1880,  the  following  ussesHments  were  levied 
by  (Jliurity  ]^o<lge:  Asscnsinents  Nos.  11  and 
12.  for  deaths  in  1888.  $2;  assesaments  Nos. 
1.  2,  and  3,  for  deaths  In  1881).  f3,— making  a 
total  for  assessments,  $5.  Assessment  No.  11 
was  October  1,  1888,  on  the  death  of  H.  B. 
Daniels,  which  occurred  September  8,  1888. 
Rose  had  paid  all  his  dues,  and.  In  addition 
tlieroto,  he,  prior  to  his  death,  paid  Into  said 
Charity  I^od^e  the  sum  of  $5,  as  follows:  On 
maliln}!  application,  $1;  on  assessment  No.  11, 
for  1888,  |1;  on  assessment  No.  12,  for  1888, 
$1;  on  assessment  No.  1,  for  188&,  $1;  on 
assessment  Na  2,  for  1889,  f l,-¥5. 

Thos.  Sever,  for  plaintiff  In  error.  D.  0. 
Chtpman  and  Jos.  E.  Rlggs,  for  defendant  In 
error. 


GILKESON,  F.  J.  (after  stating  the  facts). 
TbiH  case  has  long  been  under  consideration, 
not  so  much  on  account  of  any  doubts  enter- 
tained as  to  the  legal  principles  Involved,  as 
to  the  difficulty  In  applying  them  to  the  dr- 
cumstances  of  the  case.  To  make  this  appli- 
cation, It  has  been  necessary  to  carefully  and 
thoroughly  examine  the  constitution  of  tbe 
order,  so  as  to  place  thweon  a  constructicm 
which  will,  as  near  as  possible,  reconcile  all 
Its  provisions,  And  render  them  consistent 
and  harmonious  and  at  the  same  time  give 
force  and  effect  to  tbe  plain  terms  ttf  tlie  ap- 
plication for  and  tiie  certificate  Issued;  and 
in  this  we  have  had  no  little  difficulty,  for  it 
is  InartlsUcally  drawn,— its  meaning  obscure, 
even  apparently  Inconsistent  and  contradic- 
tory, when  the  language  used  is  only  conmd- 
ered.  Many  things  of  vital  importance  ore 
left  bo  be  supplied  by  conjecture,  which.  If 
they  bad  been  followed  up,  would  have  ma- 
terially lessened  our  labor,  and  could  have 
been  understood  at  a  glance.  Such  terms  as 
"berelnbefore  provided,"  "hereinafter  placed,** 
are  used,  without  a  word,  or  even  a  reference 
thereto,  either  before  or  after,  to  sImw  bow 
it  was  provided  or  placed.  Hie  question  we 
are  called  upon  to  decide  may  be  reduced  to 
this:  Was  Frederick  A.  Rose,  at  the  date  of 
bis  deatb.  In  default  upon  any  assessment 
I  lawfully  made  against  him?  This  we  ore 
I  compelled  to  answer  In  the  negative. 

The  api^ication  for  a  beneficiary  certificate 
'  (section  2,  art.  10)  provides,  among  other 
I  things:  "I  further  agree  that  the  certificate 
to  be  Issued  thereon  shall  have  no  binding 
force  whatever  until  X  shall  have  taken  the 
workman  degree,  and  until  countersigned  by 
the  master  workman  and  recorder  of  Gharitr 
Lodge  Na  155."  Upon  the  cntlflcate,  and 
forming  a  part  thereof,  we  find  the  follow- 
ing: "We,  the  undersigned,  master  workman 
and  recorder  of  Charity  Lodge  No.  155,  do 
hereby  countersign  and  attach  the  seal  of  this 
lodge  hereto,  rendering  this  certificate  valid 
and  In  full  force,  this  3d  day  of  Octob^, 
1888.  J.  W.  Barr,  Master  Workman.  Attest 
E.  W.  Wray,  Recorder.  [Seal  of  Charity 
Lodge  No.  155.]" 

Now,  under  tbe  terms  of  Uie  application, 
there  are  two  things  necessary  to  ^Utle 
Rose  or  his  beneficiary  to  any  Insurance,  viz. 

(1)  the  reception  of  the  workman  degree,  and 

(2)  the  countersigning  of  his  certificate,  nei- 
ther one  of  which,  by  Itself,  would  be  suffi- 
cient; they  must  both  concur,  and,  until  they 
do,  the  contract  is  not  cou^ete.  True,  nego- 
tiations have  been  had,  but  have  they  re- 
sulted in  a  contract?  This,  of  course,  de- 
l>ends  upon  the  question  whether  the  respec- 
tive parties  have  come  to  an  underatamllng 
upon  all  the  elements  of  the  contract,  so  that 
nothing  remains  to  be  done.  There  la  a  dis- 
tinction between  a  contract  of  insurance  or 
policy  and  an  agreement  to  insure.  The  lat- 
ter may,  and  In  point  of  tact  does,  exist  prinr 
to  the  drawing  up  and  silvery  of  the  policy, 
and  contemplates  tbe  dellv^  of  the  policy 
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as  tbe  consammatloD  of  the  contract.  In 
general,  where  the  policy  provides  that  the 
coimtcrslgnature  of  an  agent  Is  requisite  to 
the  validity  of  tbe  policy,  the  countersigna- 
ture must  be  had.  It  Is  evUlouce  of  the  com- 
pletion of  the  contract.  1  May,  Ins.  (3d  Ed.) 
f  65;  Trail  v.  Society,  5  Daly,  208;  Noyea  v. 
Insurance  Co.,  1  Mo.  App.  5S1;  >forton  t. 
Insurance  Co.,  36  Conn.  503;  Ilardle  y.  In- 
surance Co.,  20  La.  Ann.  242;  McClare  v. 
Association,  55  N.  J.  Law,  187,  26  Atl.  78; 
Xibl.  Mut  Ben.  Soc.  p.  280,  8  130;  Badger  t. 
Insurance  Co.,  la?  Mass.  244.  In  the  last- 
cited  case  It  was  held:  "A  policy  of  life  in- 
surance which  provides  that  it  shall  not  be 
In  force  until  coiinterHlgned  by  A.  F.  B.  is 
invalid  until  so  countersigned."  The  policy 
declared  upon  In  this  case  contained  the  fol- 
lowing provision:  "Xor  sliail  this  policy  be 
In  force  until  it  Is  countersigned  by  A.  P. 
Badger,  agent  at  Boston."  A.  F.  Badger,  tbe 
agent  at  Boston,  was  the  assured,  and  also 
the  agent  whose  duty  it  was  to  countersign 
It  On  his  death  the  policy  i\-as  found  among 
his  papers.  Chief  Justice  ChapHn,  In  dellv- 
ering  the  opinion  of  the  court,  said :  "He  re- 
ceived the  policy,  had  It  In  his  power  to  make 
It  a  valid  contract  by  countersigning,  but  he 
did  not  do  this,  and  consequently  the  policy 
never  became  in  force.  We  need  not  inquire 
Into  the  motives  of  tbe  company  for  Insert- 
ing this  condltlcm,  nor  into  Badger^s  motives 
for  neglecting  to  comply  with  It  It  Is  suffi- 
cient that  the  company  had  a  right  to  Insert 
It  and  Insist  upon  It"  ''Certificates  of  mem- 
tiershlp"  <a8  they  are  sometimes  called)  Is- 
sued by  mutual  benefit  associations  are,  In 
legal  contemplation,  policies  of  Insurance, 
and  the  courts  have,  with  great  uniformity, 
treated  them  as  such.  Assurance  Fund  v. 
Allen,  106  Ind.  r>03,  7  N.  E.  317;  May,  Ins.  S 
5S0,  A,  and  authorities  there  cited.  Now,  if 
we  read  In  connection  with  the  application 
that  portion  of  section  2,  art.  10,  which  Imme- 
diately precedes  the  form  given  for  applica- 
tions, viz.:  "Each  member,  upon  receiving 
the  Junior  workman  degree,  and  applying  for 
the  workman  degree,  shall  make  application 
for  the  rights  and  benefits  of  the  order.  In 
substance  as  follows,"  etc., — we  find  that  It 
It  not  necessary  for  the  applicant  to  have  re- 
ceived the  workman's  degree,  but  merely  to 
apply  fbr  It  before  he  receives  the  certificate; 
nor  need  he  have  received  the  certificate 
to  entitle  him  to  the  degree.  And  section  5, 
art  10,  bears  ua  out  in  this  construction,  vlst.: 
"Upon  appHcntlon  for  a  Iwneficiary  certifi- 
cate, duly  approved  by  the  grand  mcdicdl  di- 
rector, as  provided  in  section  2.  art.  3.  of  thia 
article,  the  grand  recorder  shall  Immediately 
Issue  and  forward  the  certificate  to  the  sub- 
ordinate lodge,  where  it  shall  be  counter- 
signed by  the  mnster  workman,  with  the  seal 
of  the  subordinate  lodge  attached,  and  at- 
tested by  the  recorder.  The  certificate  shall 
be  then  delivered  to  the  member,  and  a  rec- 
ord of  tbe  same  be  made  In  the  books  of  the 
lodge,  and  he  shall,  f  nun  and  alter  the  date 


of  receiving  the  workman  degree,  be  entitled 
to  all  the  rights  and  privileges  of  tbe  order," 
etc.;  clearly  showing  that  the  certificate  may 
be  issued  prior  to  the  taking  of  the  degree, 
but  that  both  must  occur  before  he  becomes 
entitled  to  the  benefit,  or  liable  to  tbe  bar- 
dens.  And  while  the  same  section  provides, 
"and  he  shall,  from  and  after  the  date  of  re- 
ceiving the  workman  degree,  be  entitled  to 
all  the  rights  and  privileges  of  the  order,"  It 
does  not  say,  nor  can  it  be  constmed  to  mean, 
that  either  one  alone  made  bim  a  full  mem- 
ber or  entitled  to  all  of  the  rights  and  bene- 
fits, but  strtmgly  hidlcated  that  each  on» 
entitles  him  to  some  rights  and  benefits,  and 
both  together  entitle  him  to  all.  For  In- 
stance,  one  who  has  taken  the  workman  de- 
gree, but  not  received  a  certificate,  would, 
we  suppose,  have  the  rights  and  privileges 
of  meeting  with  tbe  order,  being  Instructed 
In  the  mysteries,  given  the  signs,  grips,  and 
pass  word.  If  any  there  be,  voting  at  the 
meetings,  etc.;  while  he  who  has  received 
the  certificate,  and  not  yet  taken  the  degree, 
would  only  be  entitled  to  the  rights  and  privi- 
leges of  a  Junior  workman;  but,  when  both 
prerequisites  have  met  in  one  and  the  same 
person,  then  he  would  be  entitled  to  all  rights 
andprivlleges.  Including  Insurance.  It  is  there- 
fore very  clear  to  as  that  the  rights  ot  a 
member  of  a  mutual  benefit  society  are  two- 
fold,—those  which  arise  out  of  the  contract 
of  membership,  and  those  which  arise  under 
his  contract  for  Insurance.  The  corporate 
rights  of  a  member  are  BuMect  to  the  control 
of  the  coiporatlon.  His  rights  as  an  aeaured 
person  rest  on  bis  contract  of  Insurance  with 
the  society.  Bosenberger  v.  Insurance  Co., 
87  Pa.  St.  207.  And  this  doctrine  Is  Teeog- 
nlzed  by  the  defendant  in  error,  and  the  con- 
struction given  by  us  to  the  constitution  Is 
upheld  In  Its  agraed  statement  of  fact,— ar- 
ticle 7,  which  reads:  "On  the  Slat  d^  of 
August  1S88,  Rose  received  the  worknun 
degree,  and  he  became  on  that  day  a  work- 
man degree  member  of  Charity  Lodge  No. 
l.'i.^,  so  far  as  possible  to  become  before  re- 
ceiving the  benefldary  certificate."  We  find, 
by  further  reference  to  the  constitution,  that 
a  valid  certificate  Is  necessary  to  charge  the 
member  with  any  liability.  This  distinction 
Is  very  marked  whenever  the  certificate  is 
referred  to.  Section  5,  art.  10,  provldea  that 
the  Identical  fund  out  of  which  losses  are 
pflld  Is  made  up  of  sums  received  for  each 
valid  certificate,  etc.  Again,  the  same  sec- 
tion provides  that  the  recorder  diall  forward, 
upon  receipt  of  notice,  "one  dollar  for  each 
valid  certificate";  and  section  9,  art.  10,  pro- 
vides that  "the  financier  shall  keep  a  book 
wherein  all  assessments  of  tbe  beneficiary 
fund  shall  be  entered  against  each  member 
holding  a  valid  certificate."  And  much  stron- 
ger 1b  the  language  used  In  reference  to  the 
forfeiture.  It  expressly  declares  tliat  only 
the  holder  of  a  certificate  shall  be  liable  to 
forfeiture,  viz.:  "Any  member  holding  a  cer- 
tificate of  the  beneficiary  fand,  baving  failed 
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or  D«glectPd  to  pa.y  said  assessment  into  the 
beneficiary  fund  In  his  subordinate  lodge, 
shall  forfeit  all  his  rights  under  said  certifi- 
cate;" not,  as  contended  for  by  defendant  in 
error,  that  any  member  holding  a  certificate, 
or  having  received  the  worliman  degree,  who 
shall  fail  or  neglect  to  pay.  shall  forfeit. 

This,  then,  brings  us  to  the  question  the 
answering  of  which  detei'mines  tbe  [tortles' 
rights  In  this  action:  When  did  Frederick  A. 
Rose  become  a  full  member  of  the  order,  the 
holder  of  a  valid  certificate,  entitled  to  the 
benefits,  and  subject  to  assessment?  The 
only  answer  that  can  be  given  is,  Octolier  3, 
1888,  the  day  the  certlticate  was  counter- 
signed and  delivered  to  him,  he  iiavlng  previ- 
ously to  this  received  the  workman  degree. 
This  being  true,  it  must  necessarily  follow 
that  he  was  not  liable  to  assessment  No.  11, 
of  1S88  (upon  the  death  of  H.  B.  Daniels, 
which  occurred  on  September  8,  1888),  and 
made  by  the  subordinate  lodge  October  1, 
1888.  "A  society  has  no  power,  in  the  ab- 
sence of  a  provision  therefor  in  Its  certificate 
or  i*ules  and  regulations,  to  charge  a  mem- 
ber with  losses  arising  prior  to  tbe  member- 
Bblp."  Xlbl.  Mut.  Ben.  Soc.  p.  511;  Evaits 
v.  Association  (Sup.)  10  N.  Y.  Supp.  27. 
Now,  let  us  for  a  moment  examine  the  sev- 
eral pi-ovlslons  of  the  constitution  which  re- 
fer to  or  throw  any  light  upon  the  subject  of 
assessment.  Section  3,  art.  10,  provides: 
"Each  applicant,  upon  signing  tbe  aforesaid 
application  for  certificate,  shall  pay  to  the 
financier  the  sum  of  two  dollars,  oue  dollar 
of  which  shall  be  known  as  the  'beneflclarj- 
fund,'  and  shall  be  placed  as  hereinafter  pro- 
vided: the  remaining  one  dollar  to  be  for- 
warded by  the  recorder  of  the  subordinate 
lodge  to  the  grand  recorder  after  the  appli- 
cant has  received  tlie  workman's  dogree  (the 
same  to  be  placed  In  the  grand  lodge  fund), 
together  with  the  aforesaid  medical  exam- 
iner's repoit  and  application  for  certificate," 
etc.  How  this  oue  dollar  of  the  lioneficiary 
fund  Is  hereinafter  placeil  we  are  unable  to 
find  any  direct  reference;  but  If  we  read  in 
connection  therewith  section  5,  art.  10,  we 
find:  "UiK>n  the  death  of  any  brother  law- 
fully entitled  to  participate  In  the  beneficiary 
fund,  as  hereinbefore  provided,  it  shall  ht 
the  duty  of  the  subordinate  lodge  of  which 
he  was  a  member,  to  notify  ofticially,  by  pre- 
scribed form  of  death  notice,  the  grand 
recorder,  who  siiall,  on  the  first  day  of  the 
following  mouth,  notify  each  subordinate 
lodge  In  his  jurisdiction,  when  the  bene- 
ficiary fund  on  iiand  In  each  subordinate 
lodge  (the  sume  being  one  dollar  for  each 
valid  cei  tiliciite,  and  such  sums  iis  may  have 
been  received  for  certificates  reuewed)  shall 
Immedlnti'ly  be  forwarded  to  the  grand 
lodge"  etc.  Now,  mark  the  language.  What 
is  to  be  forwarded?  There  can  be  but  one 
answer,  "the  fund  consisting  of  one  dollar 
for  each  valid  certificate."  Not  one  dollar 
paid  upon  application  for  certificate,  but  for 
each  valid  cei*tiflcate;  that  is,  a  certificate 


properly  countersigned  and  delivered  to  the 
appUcant.  And,  until  the  certificate  is  valid, 
the  dollar  paid  upon  application  had  no  right 
to  be  placed  in  the  beneficiary  fund,  nor  has 
the  subordinate  lodge  any  right  to  ftMTvard  it 
with  the  fund;  but  it  should  hold  It  to  the 
credit  of  the  applicant,  to  be  distributed 
wheu  the  certificate  became  valid,  and  sub- 
ject to  assessmrat,— "ae  an  advance  assess- 
ment." And  this  can  be  readily  inferred 
from  other  portions  of  said  section  3,  art.  10, 
supra,  which  provides  for  the  holding  of  the 
other  dollar  paid  at  the  same  time  until  tbe 
applicant  has  taken  the  workman  decree; 
and  this  is  the  only  reasonable  construction 
that  can  be  placed  upon  the  section,  for  the 
applicant  may  never  take  the  degree,  or,  hav- 
ing taken  it,  never  receive  a  valid  certificate. 
The  subordinate  lodge  Is  usually  the  agent  of 
tbe  supreme  lodge  for  the  purpose  of  collect* 
Ing  assessments  and  transmitting  the  same, 
and  a  member  who  has  paid  the  same  to  the 
subordinate  lodge  will  be  protected,  although 
the  money  was  never  sent  to  the  supreme 
lodge.  2  Am.  &  Eng.  Enc.  Law,  179;  Erd- 
mann  v.  Insurance  Co.,  44  Wis,  37tt;  Scbunck 
V.  Gegenseitlger  Wlttwen  &  Waisen  Fond.  Id. 
369.  Tbe  ease  last  cited  was  thoroughly  con- 
sidered, having  been  twice  before  the  court, 
and  we  think  tbe  principles  therein  declared 
apply  with  full  force  to  the  case  at  bar. 

It  is  admitted  la  this  case  that  Rose  was 
not  In  arrears  of  dues,  and  also  that  he  has 
paid  into  the  subordinate  lodge  the  sum  of 
$5:  On  making  his  application.  $1;  on  as- 
sessment No.  11,  ¥1;  on  assessment  Na  12, 
$1;  on  assessment  No.  1,  $1;  on  assessment 
No.  2,  11,— $r».  But  the  grand  lodge  claims 
that  he  has  not  paid  assessment  No.  3,  of  $1, 
and  hence  this  certlncate  is  forfeited.  Now, 
If  we  charge  him  with  what  he  Is  legally 
liable  for,  viz.:  On  making  application,  $1; 
on  assessment  No.  12,  $1;  on  assessment  No. 
1,  $1;  on  assessment  No.  2.  $1;  on  assess- 
ment No.  3,  $1,— Jfo,— we  find  he  has  deposited 
or  paid  In  sufficient  to  pay  all  that  Is  required 
of  him,  and  the  grand  lodge  has  received 
every  cent  it  is  entitled  to,  and  surely  it  can- 
not complain.  "When  the  money  deposited 
by  a  meml>er  to  meet  future  assessments  was 
sufficient  to  meet  ail  lawful  assessments 
made  before  his  death,  he  will  not  be  in  de- 
fault by  reason  of  tlie  fact  that  the  society 
used  the  money  by  applying  it  on  assessmntts 
made  prior  to  bis  becoming  a  member."  Nlbl 
Mut.  Ben.  Soc.  p.  511;  Evarts  v.  Association 
(Sup.)  16  N.  Y.  Supp.  27.  "Where  a  society 
had,  under  an  illegal  by-law,  retained  sick 
benefits  due  a  member  to  an  amount  largely 
in  excess  of  an  assessment  on  tbe  contract 
of  insurance.  It  was  held  that  such  an  assess- 
ment should  have  been  paid  out  of  the  money 
so  retahied,  and  that  a  forfeiture  for  nonpay- 
ment should  not  be  declared."  Nibl.  Mut 
Ben.  Soc.  p.  510.  Now,  let  us  look  at  sec- 
tion 8,  art.  10.  It  reads:  "And  upon  the  death 
of  aiiy  brother  lawfully  entitled  to  participate 
in  the  benettclorr  fuiul,  as  faerelubefore  pro- 
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Tided,  It  shall  be  the  duty  of  the  subordinate 
lodge  of  which  he  was  a  member  to  notify 
officially,  by  prescribed  form  of  death  notice, 
the  grand  reeoider,  who  shall,  on  the  first 
day  of  the  following  month,  notify  tach  sub- 
ordinate lodge  in  his  Jurisdiction,  when  the 
beneficiary  fund  on  hand  lu  each  subordinate 
lodge  (the  same  being  one  dollar  for  each 
valid  certificate,  and  such  sums  as  may  have 
been  received  for  certificates  renewed)  sliall 
immediately  be  forwarded  to  the  grand  re- 
corder, and  a  record  thereof  entered  upon  the 
minutes.  The  Issuance  of  the  notice  of  as- 
sessment by  the  grand  recorder,  as  herein- 
before provided  for,  shall  constitute  the  mak- 
ing of  an  assessment  of  one  dollar,  which 
must  be  paid  to  the  lodge  by  each  member 
holding  a  certificate  or  having  received  the 
workman's  degree  (provided  such  member 
has  received  his  certificate  or  workman's  de- 
gree prior  to  the  date  of  the  death  on  which 
the  assessment  is  made).  Written  or  printed 
notices  of  assessment  shall  be  sent  throjgh 
the  mall,  or  delivered  In  person  by  the  finan- 
cier, not  later  than  the  Sth  day  of  the  mouth 
in  which  the  notice  was  Issued  by  the  grand 
recorder;  and,  not  later  tlian  the  28th  day  of 
said  month  In  which  said  notice  of  assess- 
ment was  given,  any  member  holding  a  cer- 
tificate of  the  beneficiary  fund,  having  failed 
or  neglected  to  pay  said  assessments  Into  the 
beneficiary  fund  in  his  subordinate  lodge, 
shall  forfeit  ail  his  rights  under  said  certifi- 
cate. Siiould  two  or  more  notices  of  assess- 
ment be  received  at  the  same  time,  the  sub- 
ordinate lodge  shall  immediately  for\vard  the 
beneficiary  fnnd  on  hand,  as  hereinbefore  pro- 
vided, which  amount  shall  pay  one  notice. 
On  or  before  the  first  day  of  the  following 
month,  it  shall  forward  to  the  grand  recorder 
one  dollar  for  each  valid  certificate  so  held 
at  that  time  under  its  Jurisdiction,  for  each 
remaining  notice.  Any  subordinate  lodge  fail- 
ing or  declining  to  make  returns  as  above,  so 
as  to  Insure  thdr  receipt  by  the  grand  re- 
corder during  the  first  week  of  each  month, 
shall  again  be  notified  by  the  grand  recorder, 
and  said  second  notice  shall  be  mailed  to  the 
master  workman,  the  foreman,  the  recorder, 
and.  If  there  be  one,  the  district  deputy  of 
such  lod;;e  In  arrears;  and.  should  such  re- 
turns fail  to  be  made  within  one  week  from 
the  date  of  said  setrond  notice,  all  certificates 
under  the  Jurfsdiction  of  said  lodge  shall 
stand  susi)ended  until  said  returns  are  made." 
Beading  tltls  aection  In  conucction  with  other 
sections  of  the  constitution,  we  think  it  must 
be  construed  to  mean  that  the  amount  which 
tlie  subordinate  lodge  is  required  to  forward 
to  the  grand  recorder,  as  the  beneficiary  fund 
OD  hand,  is  to  be  determined  by  the  number 
of  valid  certificates  In  force  at  the  time  of 
tba  deatli  on  which  sach  notice  Is  issued, 
tt^ether  with  such  additional  sums  as  may 
Itave  been  received  for  ceitlficates  reneweil 
prior  to  the  date  of  the  notice.- and  that  the 
assessment  made  by  such  death  notice  Is 
made  upon  and  to  be  paid  by  all  members' 


holding  certificates  at  the  date  of  the  notice 
(the  first  day  of  the  month  following  the 
death),  and  who  had  prior  to  that  day  re- 
ceived the  workman's  degree;  but  no  mem- 
ber is  liable  to  such  assessment  unless  he  had 
received  his  certificate  prior  to  the  date  of 
the  death,  and  the  workman's  degree  between 
that  date  and  the  first  of  the  month,  or  unless 
he  had  i-ecelved  the  workman's  degree  prior 
to  the  date  of  the  death,  and  the  certificate 
after  such  date,  but  prior  to  the  first  of  the 
month.  We  adopt  this  as  the  only  reason- 
able and  consistent  construction,  even  though 
It  seems  to  be  at  variance  with  a  strict  literal 
meaning  of  some  of  the  language  used  la 
section  S.  This  construction  will  give  force 
and  effect  to  the  next  clause  of  the  same  sec- 
tion, viz.;  "Any  member  holding  a  certifi- 
cate of  the  beneficiary  fund  (on  the  first  of 
the  month  In  which  they  receive  the  subor- 
dinate lodge  notice),  having  failed  or  neglect- 
ed to  pay  said  assessment  (the  one  made  by 
the  lodge)  iuto  the  beneficiary  fund  in  his 
subordinate  lodge,  siiall  forfeit  all  bis  rights 
under  sold  certificate."  Tlils  construction  is 
upheld  and  Is  in  accord  with  the  next  provi- 
sion of  this  section:  "Should  two  or  more 
notices  of  assessments  be  received  at  the 
same  time,  the  subordinate  lodge  shall  imme- 
diately forward  the  beneficiary  fund  on  band, 
as  hereinbefore  provided,  which  amount  shall 
pay  one  notice.  On  or  before  the  first  day 
of  the  following  mouth,  it  shall  forwai-d  to 
the  grand  recorder  one  dollar  for  each  valid 
certificate  so  held  at  that  time,  under  Its  Ju- 
risdiction, for  each  remaining  notice."  What 
time!  The  first  day  of  the  month  following 
the  one  in  which  the  assessment  was  made. 

This  case  Is  peculiar  In  its  circumstances, 
and  the  determination  thereof  depends  upon 
the  construction  to  be  placed  ujjon  the  con- 
stitution, and  the  application  of  general  prin- 
ciples to  It,  as  a  whole,  rather  than  to  any 
single  provision  thereof.  As  we  have  said, 
the  constitution  is  so  iuartisticaily  drawn  that 
it  is  dtfllcult  to  give  it  a  perfectly  consistent 
Interpretation.  But  upon  the  fundamental 
and  controlling  questions:  (1)  When  said 
Rose  became  a  member  of  the  organization, 
and  subject  to  assessment;  (2)  whether  Fred- 
erick A.  Rose  was  in  default  at  the  time  of 
his  death,— we  are  perfectly  satisfied  with 
the  conclusion  we  have  reached.  Moreover, 
we  have  kept  It  in  mind  that  it  is  a  settled 
princlijle  of  law  that  forfeitures  arc  not  fa- 
vored; that  they  will  not  be  eutorced  for  the 
alleged  violation  of  the  provision  of  the  con- 
tract when  the  provisions  which  it  is  claimed 
have  been  violated  are  susceptible  of  two 
constracHons,  unless  the  act,  or  failure  to  act, 
violates  the  provisions  of  the  contract  wlieu 
given  either  of  the  constnictlons.  And  this 
rule  has  been  adopted  In  Kansas.  "As  in  all 
other  cases,  forfeitures  of  the  Insurance  pro- 
vided by  mutual  benefit  assodatious  la  not 
favored  by.  the  courts.  Tliey,  In  construing 
the  conditions  of  meml>ei*8hip  when  a  forfei- 
ture is  claimed,  will  preserve,  if  possible,  the 
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equitable  rights  of  the  holder  of  the  certifi- 
cate of  membership."  Alodern  Woodmen  of 
America  v.  Jameson,  48  Kan.  718,  30  Pac. 
400.  And  the  weight  of  authority  is  to  the 
same  effect.  Miner  T.  Association,  C3  Mich. 
338,  29  N.  W.  852;  Wiggln  v.  Knights  of 
Pythias,  31  Fed.  122;  Ballou  y.  Gile.  oO  Wis. 
014,  7  N.  W.  501;  MauRon  v.  Grand  Lodge, 
30  Minn.  509,  10  X.  AV.  395;  Burkhard  v. 
Insurance  Co.,  102  Pa.  St.  202;  Society  v. 
Weatherly,  75  Ala.  248;  Insurance  Co.  v. 
Hazelett,  105  Ind.  212,  4  N.  E.  582.  And  we 
doubt  If  any  rule  of  law  la  more  fully  estab- 
lished than  this.  And  while  courts  should 
and  will  extend  all  reasonable  protection  to 
the  Insurers  by  allowing  them  to  hedge  them- 
selves about  by  conditions  and  limitations 
Intended  to  guard  against  fraud,  careless- 
ness, negligence,  want  of  Interest,  etc.,  they 
will,  nevertheless,  enforce  this  saimary  rule 
of  construction,  and  take  Into  consideration 
the  fact  that  as  the  language  of  the  condi- 
tions Is  theirs,  and  It  Is  therefore  in  their 
power  to  provide  for  every  possible  case,  and 
to  make  themselves  understood  with  certain- 
ty, they  are  to  be  construed  most  strongly 
against  them.  And  if  a  question  be  equivo- 
cal, BO  that  it  is  susc^tlble  of  being  an- 
swered in  more  than  one  way,  and  differently 
from  different  standpoints.  It  will  not  be  open 
to  the  company,  who  prepared  the  question, 
to  object  that  It  is  not  answered  In  the  true 
sense.    May,  Ins.  §  175. 

The  judgment  in  this  case  will  be  reversed, 
and  cause  remanded,  with  Instructions  to  ren- 
der judgment  herein  In  favor  of  Bumice  A. 
Klllott,  plaintiff  below,  In  accordance  with 
the  Tiews  herein  expressed.  All  the  judges 
c<nicnrrlng. 

(2  Kan.  A.  44S) 

MILLER  et  al.  v.  DIXON. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Dec.  14,  1885.) 

Attachmbnt  —  JDnoMEST  FOR  Depesioant— Dis- 
CHAROB  OF  Lien— RRVEK9AL  ON  Appeal. 
Where  a  trial  in  the  dintrict  court  upon 
the  merits  resuits  in  a  judKinent  in  favor  of  the 
defendant,  any  property  uiwn  which  the  plain- 
tiff had  previouBly  acquired  a  lien  by  virtue  of 
attachment  proceedings  in  that  action  is  there- 
by discharged  (Code  Civ.  Proc.  §  221);  anil,  in 
the  ab,sencc  of  an  order  of  the  court  or  judge 
staying  or  suspending  the  full  force  and  effect 
of  sucb  judgment  pending  proceedingH  in  error 
to  an  appi'Ilate  court,  a  Bubnequent  reverfinl 
of  such  judgment  by  the  supreme  court  will  not 
operate  to  revive  such  lien,  to  the  prejudice  of 
a  purchaser  of  the  attacliod  proin-rty  interme- 
diate the  date  of  the  reuflition  of  the  jndgment 
in  the  district  court  and  its  reversal  by  the  su- 
preme court. 

(Syllabus  by  the  Court.) 

Brrw  from  dtstilct  court,  Geary  county; 
M.  B.  Nicholson,  Judge. 

Action  by  Thomas  Dixon  against  George  L. 
Miller  and  W.  H.  Mackey,  Jr.  Judgment  for 
plaintiff.   Defendanta  bring  error.  Affirmed. 

J.  R,  McClure,  for  plalntiflTs  In  error.  Tbos. 
Dever,  for  defendant  in  error. 


CLARK,  J.  On  the  9th  day  of  Febniiiry, 
1887,  one  of  the  plaintiffs  In  error,  George  L. 
Miller,  commenced  an  action  in  the  district 
court  of  Geary  county  to  recover  from  Ida 
Blue  the  sum  of  ¥l,2lX),  claimed  by  him  as 
damages  which  he  alleged  he  had  sustained 
through  her  wrongful  acts.  An  order  of  at- 
tachment was  Issued  in  said  action  at  the 
instance  of  Miller,  and  on  February  15,  IN**, 
levied  on  lot  9  in  block  3ii  in  the  c*lt7  of 
.Tunctlon  City.  On  the  3(»th  day  of  March, 
thereafter,  a  trial  was  had  In  said  action  be- 
fore a  jury,  which  resulted  In  a  verdict  In 
favor  of  the  defendant,  Blue,  and  JndgmeDt 
was  thereafter  rendered  against  the  plaintiff 
for  costs.  This  judgment  was  at  the  April 
session  of  the  January  term,  1800,  of  the 
supreme  court,  reversed,  and  a  new  trial  was 
awarded  (23  Pac.  588),  which  resulted  In  a 
Judgment  at  the  Octol>er  term,  1890,  In  fa- 
vor of  the  plaintiff,  for  ?1,200,  and  an  order 
vras  issued  for  the  sale  of  said  attached  pro{>- 
erty  to  satisfy  said  judgment  Thereafter 
the  plaintiff  In  error  W,  H,  Mackey,  Jr.,  a.s 
sheriff  of  said  Geary  county,  In  pursuance  of 
the  said  judgment  and  order  of  sale,  duly  ad- 
vertised said  lot  9  for  sale  to  satisfy  said 
judgment.  On  the  23d  day  of  April,  1887, 
the  defendant  In  error,  Thomas  Dixon,  be- 
came the  owner  of  said  lot  0  by  a  conreyance 
from  one  Cullinan,  to  whom  Ida  Blue  had 
prior  thereto  conveyed  the  same;  and  an  the 
13th  day  of  December,  1890,  Thomas  Dixon 
brought  this  action  in  the  district  court  of 
Geary  county,  against  the  plaintiffs  in  enor. 
to  enjoin  the  sale  of  said  lot  9;  alleging  in 
his  petition  that  at  the  time  of  the  commence- 
ment of  the  action  he  was,  and  for  a  long 
time  prior  thereto  had  been,  the  owner  and 
in  possession  of  said  premises,  and  that  Mil- 
ler, by  virtue  of  a  supposed  claim  In  and  to 
the  same,  together  with  the  defendant  Mack- 
ey, as  sheriff,  had  caused  the  premises  to  be 
advertised  for  sale,  and,  unless  they  were 
restrained  from  so  doing,  their  further  pro- 
ceeding therein  would  cast  a  permanent  cloud 
up<m  his  title  to  the  property.  And  he  asked 
that  the  defendant  Miller  be  required  to  show 
what  claim,  if  any,  he  had  upon  the  prem- 
ises,—alleging  that  the  same  was  adverse  and 
Inferior  In  all  respects  to  his  title,— and  that 
the  defendants  In  that  action  be  restrained 
and  enjoined  from  soiling  tbe  premises  until 
the  final  action  of  the  coiut.  A  temporary  In- 
junction was  allowed  upon  the  filing  of  the 
petition,  but  which  was  afterwards  dissolved 
upon  the  motion  of  the  defendants.  Upon 
the  trial  of  tbe  action.  Judgment  was  render- 
ed in  favor  of  the  plaintiff  below,  enjoining 
the  defendants  from  selling  or  attempting  to 
sell  said  pr(q)erty;  and  to  reverse  this  Judg- 
ment the  defendants,  as  plaintiffs  In  errm. 
have  brought  the  case  to  this  court  by  peti- 
tion In  err«-.  Several  questions  have  been 
raised  by  tbe  defendant  In  error  as  to  the  reg- 
ularity or  legality  of  the  attachment  proceed- 
ings, but,  as  stated  by  counsel  for  pbttntiffs 
tn  error  In  his  brief,  the  real  question  sub- 
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uiltted  to  this  court  Is  as  to  whether  or  not 
the  mopert}'  attached  on  February  15,  18S7, 
<-ould  be  acdd  to  aatlHfy  the  Judgment  that 
was  rendered  In  tavor  of  Gerage  L.  Miller, 
against  Ida  Blue,  at  the  October  term,  ISSiO, 
by  the  district  court  ot  Geary  county;  and. 
in  Tlew  of  the  conduakuis  we  have  reached, 
we  deem  it  unnecessary  to  pass  vpoa  the  oth- 
er questifms  presented  1^  the  defendant  in 
errw  In  his  brief. 

Attachment  proceedings  are  purely  statu- 
tory in  their  nature,  and  are  only  andllary 
to  the  main  action.  The  object  of  an  at- 
tachment is  to  secure  a  fund  to  be  applied  In 
satisfiwtion  of  the  Judgment,  sliould  <m»  be 
rendered,  in  fftror  of  the  plaintUE.  The  leg- 
islature has  the  power  to  declare  what  pro- 
ceedings are  necessary  to  be  taken  in  order 
to  acquire  a  Uen  <m  the  property  of  a  debtor 
before  judgment  Id  the  action,  and  also  has 
the  poww  to  say  upon  what  contingendes 
audi  lien  shall  terminate.  Sectkins  228,  229, 
Code  Cir.  Proc.,  provide  the  manner  in  which 
an  attachment  may  be  discharged  before  judg- 
ment, as  to  the  whcde  or  part  of  the  property 
attached;  and,  by  sectlan  Stt7  of  the  Code, 
proTlsion  is  made  ISor  reviewing  an  order  dis- 
charging or  modifying  an  attachment,  and 
for  pre8er\ing  the  Hen  thereof  until  the  de- 
cision of  the  ease  upon  proceedings  in  error, 
during  which  time  the  interests  of  the  de- 
fendant are  pi'otected  by  the  undertaking 
Kivea  upon  the  allowance  of  the  attachment, 
which  is  to  remain  In  force  until  the  order  of 
discharge  takes  effect  The  attachment  pro- 
ceeding being  andllaiy  to  the  main  action, 
any  order  made  with  reference  to  the  at- 
tached property  does  not  afTect  the  progress 
of  the  case  upcm  the  merits.  Section  221  of 
the  Code  provides  that,  "if  Judgmoit  be  ren- 
dered in  the  actkm  fbr  the  defendant,  the  at- 
tachment shall  be  discharged  and  the  iwoper- 
ty  attached  or  Its  proceeds  shall  be  returned 
to  him."  This  section  Is  Identical  with  par- 
agraph 4S:i2.  Gen.  St.  188U,  relating  to  civil 
procedure  before  Justices  of  the  peace,  which 
was  construed  by  our  supreme  court  la  Beck- 
er V.  Steele,  41  Kan.  173,  21  Pac.  IGO,  where 
It  was  held  that  In  an  action  before  a  Justice 
of  the  peace,  in  which  an  nttacliment  had  Is- 
sued, and  in  wlilch  action  Judgment  was  ren- 
dered upon  the  merits  In  farur  of  the  defend- 
ant, and  tlie  nttnohal  property  was  ordered 
to  be  retuntod  to  the  dpfendant,  an  appeal 
to  the  district  court  by  the  iilflintiff.  in  which 
an  orditinry  appeal  lx)iid  was  llled,  did  not 
transfer  or  carry  the  attachment  proctedinRS 
to  the  district  court,  bo  as  to  authorize  the 
constable,  after  the  rendition  of  tlie  Judg- 
ment by  the  Justice  of  the  peace,  to  continue 
to  hold  the  po8i;es«ion  of  the  attached  prop- 
erty, and  that  a  niortjcaKee  of  such  proper- 
ty*, claiming  the  same  uiidtT  a  clinttel  mort- 
gage executed  after  the  attachment  was  lev- 
ied, and  before  Jiul{;mcut  wne  rendei-ed  in  the 
nctioo  In  favor  of  the  plaintiff,  was.  ui)on  de- 
mand, entitled  to  the  posseBslon  (tf  the  proper- 
ty.  Section  221  of  the  Code,  in  effect,  pro- 


vides that  tlie  rendition  of  a  judgment  in  the 
action  upon  its  merits  in  favor  of  the  defend- 
ant opemtea  as  a  discharge  of  the  attachment; 
uid  we  know  of  no  statute  which  providee 
that  the  full  force  and  effect  of  such  judg- 
ment shall,  in  the  absence  of  an  order  from 
the  court  or  Judge  to  that  effect,  be  stayed  or 
■wpended  pending  proceedings  in  error  to  re- 
verse such  judgment;  and  as  no  order  was 
made  in  the  case  ot  Ulllcr  v.  Blue  (Kan. 
Supw)  23  Pac.  SSS,  preserving  the  lieu  of  the 
attachment  pending  proceedings  in  error  to 
reverse  the  Judgment  rendered  therein,  we 
are  of  the  opinion  that  the  owner  of  the  prop- 
erty in  controversy  could,  after  the  rendi- 
tion of  such  judgment,  convey  Just  as  good 
a  title  thereto  as  she  could  have  conveyed 
had  no  attachment  been  levied  thereon.  As 
the  defendant  in  error  acquired  title  to  the 
pn^rty  in  controversy  after  the  attachment 
was  discharged,  and  before  the  Judgment  In 
favor  of  Blue  was  reversed  by  the  supreme 
court,  the  title  thus  acquired  him  waa  not 
affected  In  any  nuinner  by  such  revwsal,  nw 
was  the  lien  of  the  attachment  which  was 
discharged  by  the  judgment  in  her  favor  on 
the  30th  of  March,  1887,  revived  by  Cbe  re- 
versal of  such  Judgment  by  the  supreme 
court,  80  as  to  subject  the  property  levied  up- 
on to  the  payment  of  the  judgment  thereafter 
rendered  In  favor  of  Miller  and  agalust  Blue. 
As  the  only  Interest  which  the  plaintiffs  in 
eti-or  chilmcd  In  this  action  Is  based  wh<^ 
upon  the  attachment  levy  of  February  15, 
1887,  and  as  Ida  Blue  had,  long  prior  to  the 
rendition  of  the  judgment  in  favor  of  MUler, 
parted  with  all  her  right,  title,  or  interest  Id 
and  to  the  property  in  controversy,  it  fol- 
lows that  the  Judgment  oC  the  district  court 
must  be  affirmed. 


OPPMAN  V.  STEINBRENNER. 

(Supreme  Court  of  Montana.    Dec.  21,  1805.) 

Action  bt  Surety— Pi.eai>ino—Ax8Weii — 
SfirpiciKycT. 

1.  Whpre  the  complaint  in  an  action  to  re- 
cover the  amount  paid  in  uttisfaction  of  a  judg- 
ment on  a  note  for  wliich  pluiutiS  was  liable  as 
stiroty  nllcf;08  that  the  judf^mont  was  rendered 
by  a  court  of  competent  jurisdiction  of  a  foreign 
state,  and  the  allegatioD  is  not  denied,  a  par- 
agraph of  answer  denying  execution  of  the 
note  on  which  the  judgment  was  based  is  insuf- 
ficient. 

2.  In  nn  action  to  recover  the  amount  paid, 
as  surety,  in  satisfaction  of  a  foreign  judgment, 

a  paragraph  of  the  nnRwer  fileadiiig  limitations 
a.i  a  (Icff'iisc  is  proixTly  Htncken  out,  as  sham, 
where  plitintifE  pain  the  judgment  only  a  ohort 
time  before  the  oommenrcmont  of  the  action, 
until  which  time  his  right  of  action  did  not  ac- 
cme. 

3.  Whore  the  complaint  in  an  action  to  re- 
cover the  ntnonnt  paid,  as  sorety,  in  satisfac- 
tioQ  of  a  foreign  judgment,  alleges  the  judg- 
ment, and  also  B  judgment  of  revivor,  a  demur- 
rer is  prnperly  anstnined  to  a  paragraph  of  the 
answer  aileging  absence  from  the  foreign  state 
whore  the  judgment  was  rendered,  and  that  de- 
feiiilHut'H  appi'iirance  was  frauilulently  entered 
therein,  where  it  is  doulitfnl  whether  the  an- 
swer refers  to  the  original  judgment  or  the 
judgmuut  of  levivor. 

Digitized  by  Google 


1016 


PACIFIC  REPORTER,  Vol.  42. 


(Cola 


Appeal  from  district  court,  Lewis  and  Clarke 
coiinty;  WllUani  H.  Hunt  and  H.  R.  Buck, 
Judges. 

Action  1^  A.  William  Oppman  against  Jobu 
L.  Stelnbrenner  to  recorer  money  paid  as  sure- 
ty for  defendant.  Prom  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Plaintiff,  as  allet^ed  surety  for  defendant, 
brought  this  action  for  money  paid  out  for  his 
principal.  In  the  complaint,  plaintiff  set  forth 
that  in  September,  1ST4,  defendant  made  and 
executed  to  plaintiff  his  note  for  9200.  at  00 
days,  with  interest  at  8  per  cent;  that  before 
matnri^  plaintiff  indorsed  and  transferred 
the  note  to  third  parties;  that  defendant  fail- 
ed to  pay  the  note  at  maturity;  that  the  hold- 
era  brought  suit  on  the  note  in  the  superior 
court  in  the  state  of  Ohio,  a  court  of  general 
Jurisdiction,  against  plaintiff  and  defendant.  In 
which  action  Bummons  was  duly  and  person- 
ally served  upon  both  this  plaintiff  and  de- 
fendant; that  a  Judgment  was  duly  entered 
In  favor  of  the  holders  of  the  note  against 
this  plaintiff  and  defendant;  that  upon  the 
7th  of  March,  1S94.  Judgment  bdng  dormant, 
the  Judgment  creditors  duly  revived  the  same, 
under  the  laws  of  the  state  of  Ohio,  by  filing 
a  motion  In  the  cmnmon  pleas  court  of  that 
'state,  which  motion  was  duly  and  personally 
served  on  both  plabitlff  and  defendant  herehi; 
that,  pursuant  to  those  proceedings,  a  Jndg- 
,inent  was  duly  given  and  made  by  the  Ohio 
jcourt  reviving  the  original  Judgment  for  the 
full  amount;  that  on  April  21. 1804,  this  plain- 
tiff, as  indorsee  and  surety  for  the  defendant, 
Stetnbrenner,  was  compelled  to  and  did  pay 
the  full  amount  of  said  Judgment.  To  this 
complaint,  filed  In  the  district  court  <tf  ttils 
state,  defendant  filed  an  answer.  The  an- 
swer waa  in  three  paragraphs.  Paragraph  1 
purported  to  deny  the  original  execution  of  the 
note.  Paragraph  2  pleaded  the  statute  of  lim- 
itations of  this  state.  Paragraph  3  of  the 
answer  set  up  that,  when  the  supposed  Judg- 
ment against  this  defendant  was  alleged  to 
have  been  rendered,  he  was  absent.  In  the 
state  of  California,  and  that  the  api>earance 
entered  for  him  in  Ohio  was  fraudulent.  Up- 
on motion  of  the  plaintiff  the  court  struck  out 
the  second  defense,  as  sham.  It  sustained  a 
demurrer  to  the  first  paragraph  of  the  answer, 
cm  the  ground  that  it  did  not  state  facts  con- 
RtltntlDg  a  defense;  and  It  sustained  a  demur- 
rer to  the  third  paragraph,  upon  the  ground 
tliat  It  was  uncertain  and  ambiguous,  for  the 
r<>aR«n  that  it  did  not  appear  to  which  Judg- 
ment the  snld  paragraph  referred,  whether 
tlie  original,  in  1874,  or  the  Judgment  revlv- 
Inn  the  old  Jmlpment,  in  ISiM. 

C.  W.  Fleiwher  aud  F.  X.  &  S.  H.  Mclntlre, 
for  appellant.  T.  £.  Cnitcher.  fur  respond- 
ent. 

r>E  WITT,  J.  (after  stating  the  facts).  The 
demurrer  to  the  firat  iHragraph  of  the  answer 
was  propwly  sustained.  It  was  pleailed  by 
the  complaint,  and  not  denied,  that  Judgment 
was  reudered  vixm  the  note  by  a  court  of 


general  Jurisdiction  In  the  state  of  Ohio.  That 
Judgment  adjudicated  upon  the  said  note  and 
the  indebtedness  thereunder.  It  was  a  Jiuls- 
ment  by  a  court  of  general  and  competent  Ju- 
risdk-tion  of  a  stater  state,  and  such  Jut^nieut 
cannot  now  be  attacked  by  denying  simply 
the  giving  of  the  note  upon  which  the  Jud;:- 
ment  was  rendered,  black,  JudKiu-  $  857.  and 
cases  cited.  The  second  paragraph  of  the 
answer  was  properly  strickm  out  as  sham. 
The  appellant  defended  this  paragraph  upon 
the  ground  that  the  statute  of  limitations  had 
run  against  the  original  Judgment  entered  in 
1874.  But  the  point  of  the  case  is  this:  Plain- 
tiff, Oppman,  was  a  surety  of  Stelnbrenner, 
and  he  bad  no  anse  of  action  against  St^- 
brenner  until  he  had  paid  the  note  In  18d4. 
Wood,  Llm.  t  145;  Brandt,  Sm.  «  230.  This 
did  not  occur  until  1804,  and  it  Is  clear  that 
the  statute  of  limitations  had  not  run  agaliutc 
this  plaintiff  since  that  time.  We  are  also 
of  opinion  tliat  the  third  paragraph  In  the 
answer  was  ambigDons.  Defendant  sought  to 
allege  that,  wh»i  the  Judgment  was  rendered 
in  Ohio,  he  was  absent  from  that  state,  and 
bis  appearance  was  fraudulently  entered. 
But  it  was  not  clear  whether  he  means  the 
ulfdnal  Judgment  In  1874,  or  the  Judgment  of 
revlvw,  in  ISM.  Coonsel  claim  that  the  re- 
vivor waa  an  order  and  not  a  Jndgmmt 
Plaintiff  pleads  it  as  a  Judgment  in  his  com- 
plaint It  would  have  bem  a  very  simple  mat- 
ter for  defendant  to  amend,  and  dearly  indi- 
cate by  Us  answer  which  Judgm«it  or  order, 
if  It  is  to  be  called  an  ordw,  be  r^ened  to 
In  his  third  paragraph  ot  the  answer.  The 
district  court,  upon  sustaining  the  demurrer  to 
the  aiHwer.  and  the  motion  to  strike  out,  ren- 
dered Judgmmt  for  the  plaintiff.  l>efendant 
appeals  from  the  Judgment,  which  brings  up 
for  review  the  orders  upon  the  demurra:  and 
motion.  Having  determined  that  the  district 
court  was  correct  as  to  the  motion  and  demur- 
rer, the  Judgment  is  therefore  affirmed. 

PEMBERTOX,  C.  J„  concurs.  HUNT,  J., 
having  tried  this  case  as  district  Jo^e,  does 
not  i^artldpate  In  this  decision. 


HYMAX  V.  XEWELL  et  al.i 
(Court  of  Appeals  of  Colorado.  Or>t.  14.  1893.) 
ATTicnMBST— Costs  ACT — Ixiiebteuxess, 
VndcT  Gen.  St.  188.^.  S  am  dr^lnriDp 
thnt  ff  a  creditor  umke  artidavit  thnt  di'fondaiit 
is  indebted  to  him  "on  a  coutrnc>t.  pxprpKn  or 
implied,  stating  the  amount  of  siioh  indebted- 
nosR.  as  uear  an  may  lie,"  and  alleire  that  de- 
feiidaut  i»  a  nonresident,  nttacbnit>nt  aball  i»- 
Biie.  one  havinK  cause  of  action  for  breach  of 
contract  to  sell  and  deliver  merchandise  is  «i- 
titled  to  an  attachment. 

Appeal  from  Arapahoe  county  court. 

Action  by  M.  Hyinan  against  George  B. 
Newell  and  others.  Judgment  for  deCmdaiita. 
Plaintiff  appeals.  Reversed. 

1  Rehearing  denied  December  9,  1S8S. 


Digitized  by  Google 


Colo.) 


HYMAN  0. 


I.  XEWELL. 


1017 


3.  A.  C.  ReynoidB,  for  app^nt  Bogoa, 
Cuthbert  &  Ellis,  for  appeilees. 

TH0M80X,  J.  This  suit  was  begun  by  at* 
tachmeiit  before  a  Justice  of  the  peace.  The 
HpiKllant  was  plaintiff,  and  the  appeUees  de- 
fendants. The  affidavit  In  attachment  stated 
that  the  defendants  were  justly  indebted  to 
the  plaintiff  in  a  sum  not  exceeding  1300,  to 
wit,  the  sum  cf  fl50,  upon  a  contraet;  and  that 
the  defendants  were  not  residents  of  this  state. 
Bond  was  gWrn,  the  writ  Issued,  and  a  debtor 
of  the  def«idant8  gatnlebed.  Nottees  of  the 
levy  of  the  attachment,  and  of  the  day  and 
hour  of  trial,  were  duly  posted,  as  required  by 
law.  The  defottlants  not  appearing.  Judgment 
was  given  for  the  plaintiff  against  the  gar- 
nishee, who  paid  the  money  Into  court.  After 
the  time  for  appeal  had  elapsed,  the  defendanla 
until  then  having  no  knowledge  of  the  judg- 
ment, upon  a  petition  flled  by  them,  the  cause 
was  removed  by  writ  of  certlorart  to  the  county 
court  of  Ampahoe  county,  where  judgment 
went  against  tlie  plaintiff,  who  brings  the 
vause  here  by  appeal. 

The  merits  of  the  controversy  were  not  de- 
termined in  the  county  court.  The  cause  of 
action  which  the  pUUntiff  sought  to  establish 
was  a  breach  by  the  defendants  of  their  con- 
tract for  the  sale  and  delivery  of  goods,  re- 
sulting in  damage  to  him.  There  was  In  erl- 
deoce  a  bill  of  sale  executed  by  the  defend- 
ants* agent,  of  5,000  Henry  Clay  Especial 
cigars,  at  ^  i>er  1,000,  and  the  plalntlfl  tes- 
tified that,  although  demanded,  the  cigars  bad 
never  been  delivei-ed.  He  tsstifled  that  they 
were  to  be  delivered  to  blm  In  Denrer,  and 
also  testified  as  to  the  time  within  which  they 
should  have  been  delivered.  The  plaintiff 
was  not  pei-mitted  to  proceed  further  with  his 
case;  and  all  additional  proof  was  excluded, 
on  the  ground  that  the  cause  of  action,  as 
shown  by  hluit  was  not  one  in  which  an  at- 
tachment MVBB  authorized  by  the  statute;  that, 
therefore,  the  cons  tractive  notice  to  the  de- 
fendants of  the  pendency  of  the  suit,  which 
could  be  given  only  In  case  of  a  valid  attach- 
ment, was  void,  and  the  Justice  was  without 
Jm-lsdlctlou  of  the  case.  Counsel  took  the 
position  tliat  the  object  of  the  statute  Is  to  re- 
strict the  use  of  tlie  attachment  wi'It  to  cases 
of  iudebteduess  in  which  the  amount  may  be 
clearly  as^certaiued  from  the  contract  Itself; 
and  that  in  this  case,  the  contract  being  for 
tbe  d<^Irrry  of  goods,  and  the  only  claim  of 
the  plaintiff  being  for  damages  Tor  their  non- 
delivery, the  amount  of  which  was  not  as- 
certainable from  tlie  contract,  there  was  no 
sucb  indebtedness  as  the  statute  Gontemptetes, 
and  the  plaintiff  hudjio  right  to  an  attachment. 
It  would  follow,  therefore,  that  although  the 
affidavit  allegeil  an  Indebtedness  in  the  lan- 
guage of  the  statute,  and  so  authorized  the 
justice  to  issue  the  writ  in  the  first  Instance, 
yet,  when  It  was  made  to  apiiear  that  the 
plaintiff's  claim  was  not  an  Inilebtedness  wlth- 
in  the  meanhig  of  the  law,  a  dissolution  of  the 
attachment,  as  having  been  wrongfully  ob- 


tained, was  tlie  necessary  result;  and  as  It 
was  only  by  virtue  of  the  attachment  that  the 
justice  bad  Jurisdiction,  there  having  been  no 
service  of  summons  upon  or  appearance  by  the 
defendants,  upon  the  dlssoluticHt  ct  the  attach- 
ment the  case  was  at  an  end. 

We  think  counsel  liave  wholly  misappre- 
hended the  meaning  and  purpose  of  the  stat- 
ute. The  following  Is  its  language:  "If  any 
creditor,  or  credible  person  for  blm,  shall 
make  and  file  with  any  Justice  of  the  peace 
his  affidavit,  setting  forth  that  the  defendant 
In  such  affidavit  named  is  Justly  indebted  to 
such  creditor,  in  a  sum  of  money  not  exceed- 
ing three  hundred  dollars,  upon  a  contract 
expressed  or  Implied,  stating  the  amount  of 
such  indebtedness,  as  near  as  may  be,  and 
shall  also  allege  any  one  or  more  of  the  fol- 
lowing grounds  of  attachment:  •  •  *  Sec- 
ond. That  the  said  debtor  Is  not  a  resident  of 
this  state,  •  •  •  the  Justice  of  the  peace 
may  •  •  •  Issue  a  writ  of  attachment 
against  the  personal  property  of  the  said 
debtor."  Gen.  St.  1883,  S  2000.  It  seems 
clear  from  the  language  employed  that  the 
l^islature  Intended  to  include  in  the  term] 
"indebtedneea"  any  liability  arising  out  of  a| 
contract,  whether  money  payable  directly  by| 
its  terms,  or  damages  for  its  breach.  The 
statute  does  not  confine  the  remedy  by  at-j 
tachment  to  cases  arising  upon  express  con-, 
tract.  A  contract  which  upon  Its  face  fixes 
the  amount  recoverable  must,  In  the  nature 
at  things,  be  express,  and  counsel's  definition, 
of  an  Indebtedness  for  which  attachment  wIIli 
lie  is  applicable  only  to  that  kind  of  contract.] 
But  an  attachment  is  allowed  in  cases  of  im- 
plied contract.  Tsually  the  ammmt  which  a 
party  is  entitled  to  recover  upon  an  implied 
contract  can  be  ascertained  only  proof. 
If  one  employ  another  to  work  for  him  with- 
out any  agreement  as  to  compensation,  a 
contract  to  pay  the  reasonabte  value  of  the 
services  Is  Implied.  When  the  services  are 
rendered,  ' an  Indebtedness  fnnn  one  to  the 
other  Is  created,  but  It  requires  evidence  to 
ascertain  the  sum  due.  It  Is  none  the  \em 
an  Indebtedness  because  proof  Is  necessary  to 
fix  its  amount.  lu  the  case  of  a  contract  for 
the  sale  and  delivery  of  goods,  the  law  im- 
plies a  pi-omlse  on  the  part  of  tbe  vendor,  if 
he  falls  to  comply  with  bis  contract,  to  make 
good  to  the  vendee  any  loss  he  may  sustain 
by  reason  of  the  breacb.  An  indebtedness  is 
created  by  the  breach,  and  the  measure  of 
the  indebtedness  is  the  amount  of  the  loss. 
Oases  are  constantly  arising,  each  differing 
in  some  of  its  details  from  all  tbe  others,  lu 
wbi^  tbe  law  Implies  contracts,  and  In 
which  the  remedy  of  tbe  a^^rleved  party  is 
upon  the  implied  contract;  and  in  all  such 
cases  the  statute  allows  an  attachment,  pro- 
vided the  other  necessary  conditions  exist. 
That  Bucb  was  the  legislative  intent  Is  fur- 
ther apparent  from  the  language  retiulring  the 
party  to  state  in  his  affidavit  the  amount  of 
the  Indebtedness  "as  near  as  may  be." 
Where  the  amount  is  fixed  by  the  contract  It- 
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self,  It  can  be  stated  with  exactness.  The 
words  quoted  <deari7contanplatecas»wbeTe 
tbe  amouDt  Is  uncertain,  and  an  approxima- 
tion Is  all  tbat  Is,  In  the  first  Instance,  posal- 
ble.  Of  course,  tbe  statute  waa  never  In- 
t«ided  to  apply  In  cases  where  the  damageB 
are  purely  specnlatlve  or  Tlalonair;  hat, 
wherever  the  contract  Its^f  furalshes  a 
standard  In  accordance  with  which  they  can 
be  made  definite  by  proof,  the  case  is  within 
tbe  statute,  and  attachment  will  lie  TVe  are 
unable  to  see  that  the  statute  is  susceptible 
of  any  othw  construction,  and  we  are  forti- 
fied In  this  opinion  by  the  decisions  of  other 
courts,  where  substantially  the  same  ques- 
tion mis  InTolved  and  the  same  c(mclUBi(»i 
reached.  In  Mill  Co.  v.  Fowler,  28  Oonn. 
103,  the  suit  was  to  recover  damages  for  the 
negligence  of  the  defendant  In  towing  a  raft 
of  logs  which  they  bad  agreed  to  tow  safely, 
but  did  not.  The  action  was  commenced  by 
attachment.  It  waa  contended  that  the  claim 
was  not  a  debt  against  the  defendants,  but 
tbe  court  held  that  It  was,  and  observed  that 
it  was  as  proper  to  say  of  one  who  was 
under  obligation  to  discharge  some  duty,  or 
to  pay  damages  for  Its  nonperformance,  that 
be  was  a  debtor,  as  It  would  be  to  say  the 
same  of  one  who  was  under  obligation  by 
bond  to  pay  a  sum  of  money.  Id  Hunt  t. 
NorrlB,  4  Mart  (La.)  517,  tbe  claim  was  for 
goods  contracted  to  be  carried  from  New  Or- 
leans to  Natchez,  but  which  were  lost  and  de- 
stroyed through  the  negligence  of  tbe  defend- 
ants. On  proper  affidavit  made,  an  attach- 
ment Issued,  which  was  levied  upon  the  de- 
fendants* goods.  The  question  was  whether 
the  claim  was  a  debt  Id  such  sense  as  to  en- 
title the  plaintiff  to  an  attachment  Tbe 
court  said:  "It  may  be  properly  and  safely 
laid  down  as  a  general  rule  that  all  obliga- 
tions arising  from  contracts,  either  express  or 
Implied,  either  for  tbe  payment  of  money  or 
the  delivery  of  goods,  create  a  debt  on  the 
part  of  the  obligor,  for  which  an  attachment 
may  issue,  whenever  tbe  amount  may  be 
fairly  ascertained  by  tbe  oath  of  the  obligee." 
In  Boelofson  T.  Hatch,  3  Mich.  277,  the  cause 
of  action  was  damages  for  breach  of  contract 
The  Michigan  attachment  law  authorized  an 
attachmmt  upon  the  making  by  the  plain- 
tiff, or  some  person  in  his  behalf,  of  an  affi- 
davit, stating,  among  other  things,  that  the 
defendant  was  Indebted  to  the  plaintiff,  and 
specifying  as  near  as  might  be  the  amount 
of  the  indebtedness  above  all  legal  set-offs, 
and  that  the  same  was  due  upon  Contract, 
express  or  Implied,  or  upon  Judgment.  There 
was  an  attachment  In  the  case.  The  deci- 
sion was  that  a  demand  arising  ex  contractu, 
the  amount  of  which  is  susceptible  of  ascer- 
tainment hy  some  standard  referable  to  the 
contract  itself,  sufficiently  certain  to  enable 
the  plaintiff  by  affidavit  to  aver  It  "as  near 
as  may  be,"  or  a  Jury  to  find  it,  was  a  foun- 
dation of  a  proceeding  by  attachment  and 
the  attachment  was  accordingly  sustained. 
See,  also,  Wilson  v.  Wilson,  8  Gill,  192;  Fish- 


er V.  Oonseqim,  2  Wash.  O.  C.  382.  Fed.  Gaa. 
No.  4.816;  Bank  v.  Fonda.  65  Mich.  533.  S2 
V.  W.  QM.  In  this  case,  if  the  evidence 
should  establish  the  contract  and  the  breach, 
as  claimed,  the  amount  recoverable  Is  readi- 
ly Busceptlbte  of  ascertainment  It  Is  slmidy 
tbe  excess  of  value  of  the  dgars  at  the  place 
and  time  where  and  when  they  -wexe  to  be 
delivered,  over  their  contract  price,  less  tbe 
expenses  of  tran8portatl<HL  There  was  evi- 
dmce  aa  to  the  time  within  which  tb^ 
should  have  beoi  d^vered.  The  plaintiff 
was  asked  what  was  the  maAet  price  of 
these  cigars  In  Denver  at  that  time.  An  ob- 
jection to  the  questton  was  sustslned,  for  the 
reastm  that  the  plaiutifrs  claim,  as  shown 
Ijiy  him,  was  not  an  indebtedness.  The  rul- 
ing was  vnoT,  The  claim,  as  fAr  as  It  waa 
proved,  came  within  the  statntory  meonbig 
of  the  term  "Indebtedness,"  and  the  proof 
offered  was  necessary  to  an  ascertainment  ot 
the  amount  Iho  plaintiff  should  have  been 
permitted  to  proceed  with  the  case,  and  the 
Judgment  rendered  according  to  the  facts. 
Tlie  Judgment  will  be  reversed.  Reversed. 


WOLFF  V.  CHAPMAN. 

(Court  of  Appeals  of  Colorado.    Dec.  9.  18^) 

Adhissiox  or  Evidshcb— H&imuaa  Erhob. 

The  only  question  on  a  gaminfaee  pro- 
ceeding against  an  owoer  of  a  building  by  a 
merchant  who  had  furnished  the  material  to  the 
contractor  being  whether  the  owner  had  paid 
to  the  contractor  what  he  owed  him.  and  It  be- 
ing testified  hy  the  owner  that  a  receipt  in  evi- 
dence represented  an  actual  payment  to  the  con- 
tractor, and  by  the  contractor  that  no  money 
was  i)nid,  but  that  the  receipt  was  giren  aa  a 
protection  againHt  certain  of  bis  crMltors,  ad- 
mission  of  the  testimony  of  clerks  of  the  mei^ 
chant  as  to  statementa  of  the  owner,  made  at 
the  time  the  material  was  ordered,  which,  if 
followed  by  other  competent  proof,  would  tend 
to  show  a  gnaranty  by  the  owner  of  payment 
therefor,  if  error,  is  barmless;  the  court  hav- 
ing restricted  its  consideration  to  the  question 
of  whether  the  owner  had  paid  tiie  contractor, 
and  there  being  ample  evidence  to  support  the 
finding  that  he  had  not 

Appeal  from  district  court,  Montrose  county. 

Gomlshee  proceeding  by  J.  B.  Chapman,  for 
the  use  of  and  benefit  of  B.  F.  Mesker  and  an- 
other, partners  as  Mesker  Broe.,  against  B.  J. 
Wolff.  There  was  Judgment  against  gar* 
nlshee,  and  he  appeals.  Affirmed. 

Hugo  Selig  and  A.  P.  Rittenhouse.  fbr  ap- 
pellant  Black  A  Catlhi,  affpoiiee. 

BISSELL,  J.  M^er  Bros,  were  dealers 
In  builders'  supplies  and  materials  In  St.  Lou* 
is,  who  furnished  sundry  Iron  work  for  use  on 
and  about  a  building  which  was  put  up  for 
Wolff  by  Chapman,  the  contractor,  during  tbe 
year  1891.  By  the  terms  of  the  contract  be- 
tween Wolff  and  Chaixnan,  the  amount  to  be 
paid  Chapman  for  his  work  and  the  mate- 
rials which  he  was  to  furnish  was  a  little  np> 
ward  of  f 12,000.    Tbe  original  cootract  con* 
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tained  no  provIsioD  or  reference  to  tbe  time 
within  wblch  the  work  BbouU  be  dooe.  A 
bond  or  contract  was  oflered  Id  erldence, 
which  would  tend  to  show  an  agreement  to 
finish  it  by  a  fixed  date,  snbject  to  sundir 
penalties.  It  makes  vety  little  dlfloreuce 
what  the  fact  may  be  about  It,  because  the 
building  was  accepted  by  the  owner,  and  oc- 
cupied by  tenants,  and  there  was  no  dispute 
between  the  owner  and  the  contractor  with 
reference  to  tbe  date  of  Its  c(»npletlou  or  tbe 
penalties  which  the  bond  seems  to  luiTe  pro- 
vided for.  After  tbe  work  was  oommeuced, 
there  was  some  correspondence  between 
Chapman  aiul  the  Mesfcer  brotbeni  with  refov 
ence  to  the  iron  woA.  The  testimony  does 
not  show  whethCT  Cliapman  ordered  It,  whoe- 
by  he  became  the  prindpal  debtor,  or  whether 
this  class  of  material  and  work  was  to  be  ob- 
tained by  tbe  owner,  and  paid  tax  toy  him.  It 
is,  however,  of  very  slight  consequence  to  the 
Issne.  At  all  events,  WolCf  went  to  St.  Louis, 
picked  oat  the  plans,  and  selected  the  mate- 
rial which  was  to  be  used,  and  the  Meslcer 
brothers  subsequently  delivered  it.  Chapman 
did  not  pay  for  it.  In  1893,  Mesker  Bros, 
brought  suit  against  Cliapman  In  Montrose 
coonty,  and  obtained  judgment  for  the  value 
of  the  stuff  furnished,  which  would  indicate 
an  order  by  him,  and  an  agreement  on  his 
part  to  pay.  Tbe  judgment  was  not  paid, 
and,  in  aid  of  its  execution,  they  sued  out  gar- 
nishment process,  and  servied  it  on  W<dff,  who 
answered  that  he  was  In  no  manner  indebted 
to  the  contractor.  An  issue  was  taken  on  this 
answer,  which  was  afterwards  tried  by  a  jury, 
who  found  for  the  creditors,  and  judgment 
was  entered  against  the  garnishee  for  the  vol- 
ue  of  the  materiaL  The  garnishee  prosecutes 
this  appeal  to  reverse  that  judgm^t  His 
principal  crrw  rests  on  the  admission  of  two 
depositions  taken  In  St  Louis.  To  settle  this 
matter,  it  was  absolute^  necessary  to  read 
the  entire  abstract,  to  dotermlue  the  relevan- 
cy of  the  testimony,  and  whether  ern»r  was 
committed  in  Its  admission.  The  labor  has 
been  one  of  exceeding  dlfiiculty.  The  abstract 
and  argument  were  printed  In  brevier  type, 
which  Is  exceedingly  dlfilcult  to  rea4.  This 
occurs  so  frequently,  we  desire  to  sufK^cst  that 
abstracts  and  brl^s  should  not  be  printed  In 
smaller  type  than  small  pica,  which  should  be 
well  Icfided.  This  lightens  tbe  labors  of  the 
court,  and  facilitates  the  examination  of  the 
record. 

The  statement  indicates  a  single  question, 
to  wit,  whether  Wold  had  paid  Cliapman  what 
was  due  blm.  The  depositions  were  the  evi- 
dence of  two  clerks  of  Mesker  Bi-os.,  who  tes- 
tified concerning  Wolff's  statements  to  them 
at  the  time  the  Ironwork  was  ordered,  which, 
if  followed  by  other  competent  proof,  would 
tend  to  show  a  guaranty  on  his  part  to  pay 
the  price  of  the  mat^lals.  Chapman  testified 
to  au  indebtedness  sufiicient  to  pay  this  claim. 
Wolff  controverted  It,  and  produced  a  receipt 
for  $3,000,  given  in  the  early  winter  of  18Q1, 
which,  if  found  to  be  evidence  of  the  payment 


of  that  sum,  would  liquidate  whatever  was 
due  Chapman  on  tbe  ctmipletion  of  the  build- 
ing. Both  parties  gave  evidence  respecting 
the  circumstances  under  which  the  receipt  was 
given;  one  insisting  it  was  evidence  of  the 
payment  of  all  sums  of  money  due  Chapman, 
and  the  other  that  it  was  given  as  a  protec- 
tion against  certain  of  Chapman's  creditors, 
and  that,  in  truth  and  in  foct,  WtAtt  had  never 
fully  paid  tdm  for  the  work.  Undtt  the  very 
liberal  practice  required  by  the  statute,  we  do 
not  regard  the  admission  ct  those  depositions 
as  such  substantial  error  as  to  compel  us  to 
reverse  the  case.  Salasar  v.  Taylor,  18  Colo. 
538,  33  Pac.  3«&;  Weteb  v.  Mayer.  4  Colo.  Ak>. 
440,  36  Fac.  ei3. 

The  controversy  was,  undoubted^,  over 
the  state  of  the  a<»oant  betweui  WoUC  and 
Chapman.  The  depositions  were  chiefly  to 
the  point  that,  -wbea  the  tson  was  purchased, 
Wolff  stated  that  Chapman  was  not  a  re- 
sponsible pMSon,  and  he  would  guaranty  the 
payment  of  the  bill.  There  was  no  evidence 
of  a  novation  or  of  a  guaranty,  nor  did  the 
Judgment  creditors  seek  to  recover  on  any 
soch  ground.  Their  case  rested  solely  on 
their  ability  to  prove  that  Wolff  was  indebt- 
ed to  Chapman.  Whether  be  had  guarantied 
the  payment  of  the  bill  woold  naturally 
have  been  of  slight  consequence  in  the  set- 
tlement of  this  dispute.  During  tbe  progress 
of  the  trial,  and  In  tbe  course  of  Wolff's 
examination,  be  was  shown  to  be  a  very 
careful,  prudoit  man.  who  kept  his  accounts 
with  great  correctness  and  accuracy,  and 
had  very  substantial  proof  of  all  bis  bnsi- 
ness  transactions.  To  substantiate  the  re- 
ceipt which  he  offered  as  evidence  of  the 
payment  of  $3,000,  the  sum  specified  in  it, 
he  testified  to  the  pigment  to  Chapman,  at 
various  times,  of  this  amount  of  money  In 
currency,  of  various  amounts.  He  was  not 
able  to  give  the  dates,  nor  the  sums  of  the 
payments,  nor  give  any  very  clear,  connected 
account  of  the  Items  which  went  to  make  up 
the  sum  total,  or  of  the  disburswent  of  that 
amount  of  money  In  cash.  He  kept  an  ac- 
count in  two  banks,  and,  up  to  the  time  of 
giving  that  receipt,  hod  made  his  payments 
by  check  on  one  or  the  other  of  the  institu- 
tions. The  juty  evidently  did  not  accept  this 
explanation  as  true,  and  found  against  him. 
W^e  can  see  in  those  depositions  some  ma- 
teriality In  support  of  the  Issue.  If  it  were 
true  that  Wolff  had  guarantied  the  paym^t 
of  Chapman's  bill,  as  a  prudent  business 
man  he  certainly  would  not  hare  disbnirsed 
to  Cliapman  the  entire  sum  which  might  be 
due  him  on  the  completion  of  the  building, 
and  leave  himself  liable  to  pay  for  this  iron- 
work, without  recourse  on  anybody  bat  one 
who  was  known  to  him  to  be  Insolvent  In 
this  aspect  the  depositions  have  some  bear- 
ing, and  the  court  very  strictly  and  carefully 
limited  the  consideration  and  effect  which 
the  jury  were  at  liberty  to  give  them.  Un- 
der this  express  limitation,  coupled  with  the 
fact  that  there  was  abundant  evidence.  If 
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the  Jury  believed  Cbapman'a  story,  and  dla- 
beliered  Wolff's,  on  whlcb  ttaey  might  find 
Wolff  indebted  to  Cbapman  In  the  sum  for 
which  they  found  a  verdict  againBt  him,  we 
do  not  feel  at  liberty  to  disturb  the  Judg- 
ment We  prefer  to  accept  the  verdict  of  the 
Jury  as  conduslve  so  long  as  we  are  not 
complied  to  treat  this  error  as  a  &tal  one. 

The  appellant  complains  of  the  court's  re- 
fusal to  give  sundry  InstructlonB  which  re- 
lated chiefly  to  the  force  and  effect  of  the 
receipt  which  had  been  referred  to,  and  his 
refusal  to  give  some  instmctions  concerning 
the  guaranty  mentioned  in  the  depositions. 
We  were  under  no  obligation  to  examine  the 
instmctifniB  which  the  court  gave,  because 
the  part  of  the  charge  comi^Ined  of  was  not 
quoted  In  the  asslgnnient  of  errors.  But  we 
looked  at  the  Instructions  given  and  those 
refused,  and  we  are  unable  to  put  our  finger 
on  an  error  which  permits  us  to  disturb  the 
Judgment.  Without  quoting  It,  or  stating 
the  substance  of  what  was  refused,  we  may 
say  generally.  In  support  of  the  court's 
charge,  th^e  was  no  evidence  in  the  case  re- 
specting the  guaranty  which  entitled  the 
garnishee  to  an  Instruction  on  the  snbject. 
The  case  was  not  thus  conceived.  It  was  a 
naked  process  of  garnishment  to  compel 
Wolff  to  pay  what  the  Judgment  creditor 
contended  was  a  debt  he  owed  Chapman.  The 
absence  of  any  evidence  to  show  any  novation 
or  a  guaranty  dlseotltled  the  api>ellant  to  any 
instruction  on  the  subject.  What  the  court 
said  about  the  receipt  was  undoubtedly  the 
law.  A  receipt  is  never  conclusive  or  abso- 
lute evidence,  either  against  the  person  who 
gives  it  or  in  favor  of  the  one  who  holds  It. 
It  is,  undoubtedly,  the  subject  of  explana- 
tion, and  what  the  court  said  about  it  tended 
to  the  appellant's  benefit,  rather  than  to  his 
detriment. 

We  do  not  discover  In  the  record  or  among 
the  assignments  any  errors  which  necessi- 
tate the  reversal  of  the  judgment.  The  ver- 
dict is  evidently  supported  by  the  testimony, 
and,  since  we  are  at  liberty  to  accept  the 
finding  of  the  Jury  on  the  question,  we  say 
the  Judgment  is  right,  and  should  be  affirm- 
ed, which  Is  accordingly  done.  Affirmed. 


LARIMER  &  WELD  RESERVOIR  CO.  v. 

WATER  SUPPLY  &  STORAGE  CO. 
(Court  of  Appeals  of  Colorado.    Dec.  9.  1895.) 
Watbb  Coursbs— Esjoiinito  Appbofriation 

— PaKTI  KB. 

Plaintiff,  an  appropriator  of  the  water  of 
a  river,  canuot  enjoin  defendant,  a  Hubseqiient 
appropriator  of  thp  watpr  of  a  tributary  below 
the  point  of  plaintiETs  location,  from  nsinf?  the 
water  of  the  tributary  on  the  ground  that  such 
u«e  reduced  the  quantity  of  water  in  the  river 
no  that  lower  appropriators.  who^e  appropria- 
tions -were  prior  to  plHintifTa,  did  not  receive 
the  amount  of  watpr  they  were  entitled  to  un- 
less plaintiff  supplied  the  deficiency  from  his 
share  of  the  water,  where  the  prior  appropria- 
tors are  not  parties  to  the  action. 


Error  to  district  court,  Larimer  county. 

Action  by  the  Water  Supply  &  Storage 
Company  against  the  I^rlmer  &  Wdd  Reser- 
voir Company  for  an  injunction.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Robinson  &  Love  and  H.  N.  Haynea.  for 
plaintiff  in  error.  Geo.  w.  Bailey  and  H.  L 
Garbntt,  fOr  defendant  in  aror. 

THOMSON,  3.  The  Water  Supply  &  Stor- 
age Company  Is  a  corporation  organised  to 
supply  water  for  Irrigation  to  Its  stockhold- 
ers, taking  water  for  that  purpose  from  the 
Cache  la  Poudre  river.  The  I«rinier  &  Weld 
Reservoir  Company  Is  a  corporation  organ- 
lEed  to  fiimish  water  for  Inlgatlon  to  its 
stockholders,  and  has  been  doing  so  by  means 
of  a  reservoir  which  It  filled  from  Dry  creek, 
an  aflluent  of  the  Cache  ia  Poudre.  The 
storage  company  takes  its  water  from  the 
Cache  la  Poudre  above  the  point  where  Dry 
creek  Joins  It.  The  storage  company  brought 
this  action  to  restrain  and  enjoin  the  res- 
ervoir company  from  continuing  to  divert 
the  waters  of  Dry  creek  during  the  times 
when  water  was  needed  by  the  plaintiff  for 
the  use  of  its  stockholders,  alleging  that  the 
plaintlfTs  appropriation  preceded  and  was 
superior  to  that  of  the  defendant  and  that 
the  defendant  was  diverting,  and  threatened 
to  continue  to  divert,  the  waters  of  Dry 
creek,  to  the  diminution  of  the  amount  to 
which  the  plaintiff  was  entitled,  and  to  the 
Irreparable  Injury  of  Its  stockholders,  by  rea- 
son of  the  failure  and  ruin  of  their  crops, 
which  would  be  caused  by  an  inanfllcient 
supply  of  water.  A  decree  was  rendered  ac- 
cording to  the  prayer  of  the  complaint,  and 
the  defendant  brings  the  case  here. 

The  defendant  pleaded  a  former  Judgment 
In  Its  favor  in  a  case  brought  by  it  as  plain- 
tiff against  the  plaintiff  in  this  case  as  de- 
fendant, and  It  la  maintained  on  one  side  and 
denied  on  the  other  that  this  Judgment  Is 
conclusive  of  the  qnestloa  of  piiorlty  of  ap- 
propriation as  between  the  storage  company 
and  the  reservoir  company.  Upcm  an  enm- 
Ination  of  the  record,  we  find  that  tbm  ease 
will  be  disposed  of  before  the  question  oC  the 
effect  of  that  Judgment  is  reached,  and  noth- 
ing of  value  wDl  be  gained  by  dlscnaaing  it. 
It  may,  therefwe.  be  dlsmlsaed  from  consid- 
eration. 

The  defendant's  appn^ulatlon  is  from  Dry 
creek,  and  the  plaintiff's  from  the  Gadie  la 
Poudre,  above  the  point  of  Junction  of  the 
:wo  streams.  That  the  diversion  of  the  wa- 
ters of  Dry  creek  by  the  defendant  should 
result  In  any  direct  Injury  to  the  plaintiff  la 
therefore  a  physical  Impossibility.  Dry  cre^ 
lias  no  connection  whatever  with  the  source 
of  the  plaintiff's  supply,  and  no  appropria- 
tion from  it  could  affect  in  any  wi^  the 
amount  of  water  which  might  flow  from 
the  Cache  la  Poudre  Into  the  plaintllTs  ditoli. 
Therefore,  if  the  plaintiff  was  In  danger  of 
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losing  a  portion  of  the  water  to  which  It 
was  entitled,  the  danger  must  have  arisen 
out  of  some  facts  beyond  the  mere  tapping  of 
Dry  creek.  No  such  facts  appear  In  the  rec- 
ord. The  statements  of  the  conaplatnt  are 
confined  to  the  priority  of  the  plaintiff's  ap- 
propriation over  that  of  the  defendant,  the 
threatened  diversion  by  the  defendant,  and 
the  consequent  injur>'  to  the  plaintiff.  In 
what  manner  the  injury  could  posalbly  arise 
1»  not  stated.  There  was  a  demurrer  to  the 
complaint,  which,  instead  of  being  sustalo- 
ed  as  it  should  have  been,  was  overruled. 
The  bearing  was  had  partly  upon  an  agreed 
statement  and  partly  upon  evidence;  but 
neither  In  the  statement  nor  the  evidence 
were  the  facts,  absent  from  the  complaint, 
but  essential  to  the  plafntlfTs  right  to  relief, 
supiflled. 

The  argument  of  plaintlfTa  counsel  amounts 
to  this:  That,  as  the  defendant's  taking  of 
the  water  will  diminish  the  quantity  to  which 
the  approprlators  from  the  Cache  la  Poudre 
below  the  mouth  of  Dry  creek,  whose  ap- 
propriations are  senior  to  those  of  the  plain- 
tiff  and  defendant,  are  entitled,  and  as  those 
approprlators  could  compel  the  plaintiff  to 
make  good  their  deficiency  out  of  Its  own  ap- 
propriation, therefore  It  can  compel  the  de- 
fendant to  desist  from  taking  from  Dry  creek 
water  which  would  otherwise  flow  Into  the 
Cache  la  Poudre,  and  go  to  the  benefit  of  the 
senior  approprlators.  Counsel  say:  "Sup- 
pose, for  the  purpose  of  lllustratlcm,  that  the 
stream  and  Its  tributaries  carry  1,000  cubic 
feet  of  water,  which  Is  all  appropriated  by 
the  owners  of  various  ditches  along  the  line 
of  the  stream.  The  Junior  approprtator,  with 
an  appropriation  of  100  feet,  Is  up  the  river; 
and  below  the  head  gate  of  the  jnnlw  appro- 
prtator Is  a  tributary  carrying  100  feet.  So 
long  as  this  100  feet  is  permitted  to  flow  Into 
the  stream.  It  goes  to  supply  the  senior  ap- 
propriatM-,  the  head  of  whose  ditch  la  below 
the  mouth  of  the  tributary,  and  the  JunitM*  ap- 
propriator  is  at  liberty  to  take  100  feet  of 
the  waters  flowing  down  the  main  stream; 
but,  permit  another  to  divert  the  water  from 
the  tributary,  and  the  senior  approprlator 
Immediately  has  recourse  to  the  water  In  the 
main  stream,  and  the  loss  falls  directly  upon 
the  Junior  approprlator,  It  being  Immaterial 
wfaetbw  Us  bead  gate  la  above  or  below  the 
month  of  the  tributary."  One  trouble  with 
this  argnment  Is  tliat  there  Is  no  foundation 
of  fact  for  It  to  rest  upon.  It  nowhere  ap- 
pears that  there  were  any  senior  approprla- 
tors below  the  mouth  of  Dry  Creek.  The  com- 
plaint says  that  the  plaintiff's  appropriation 
was  No.  100.  There  were  then  99  appropria- 
tions ahead  of  It;  but,  for  augbt  that  Is  shown, 
none  of  them  was  located  where  Its  supply 
would  have  been  at  all  Interfered  with  by 
the  threatened  acts  of  the  defendant.  Nd- 
ther  was  It  alleged  that  the  water  flowing  in 
the  Cache  la  Pondre  was  not  amply  sufficient 
for  all  approprlators,  senior  and  Junior,  after 
deducting  the  amount  which  the  defmdant 


proposed  to  withdraw  from  Dry  creek;  or 
that  by  reason  of  the  threatened  diversion 
any  person  would  suffer  any  loss  of  supply. 
As  long  as  there  Is  water  sufficient  for  tne 
demands  of  every  person  interested,  there 
is  and  can  be  no  cause  of  complaint.  But  If 
the  facts,  which  the  aixoment  assnmes,  hart 
been  alleged  and  proved,  the  argnment  would 
nevertheless  have  been  without  foundation  in 
law.  Even  If  It  had  clearly  appeared  that 
there  were  approprlators  upon  the  Cache  la 
Poudre,  below  the  mouth  of  Dry  creek,  whose 
rights  were  superior  and  paramount  to  those 
of  the  plaintiff,  and  that  the  diversion  by  the 
defendant  would  result  In  depriving  them  of 
water  which  they  needed,  and  to  which  they 
were  entitled,  there  would  still  be  no  right 
of  action  In  the  plaintiff.  It  is  true  that, 
where  the  water  supply  of  the  first  approprl- 
ators falls  short,  the  loss  must  ultimately  be 
borne  by  those  whose  appropriations  were 
made  last.  These  will  not  be  permitted  to 
continue  the  tise  of  water  which  those  below 
are  entitled  to,  and  of  which  that  use  de- 
prives them.  But  the  question  whether  there 
Is  or  would  be  a  deprivation  cannot  be  Judi- 
cially determined  In  a  proceeding  to  which 
the  persons  who  wonid  receive  the  water,  if 
It  were  not  taken  from  the  stream  at  a  point 
above  them,  are  not  parties.  The  plaintiff,' 
the  diversion  of  whose  water  by  the  defend- 
ant's tapping  of  Dry  creek  was  Impossible,' 
could  not  call  the  defendant  to  account,  even 
If  the  senior  appropriators  below  were  com- 
plaining, because  the  defendant  has  the  right 
to  a  trial  and  determination  of  the  qn^tloa 
whether  In  fact  Its  proposed  acts  would  im- 
pair their  rights,  and  such  trial  and  deter- 
mination cannot  be  had  except  In  a  proceed- 
ing In  which  relief  is  sought  In  their  behalf. 
Not  only  is  this  complaint  utterly  Insnffi- 
clent,  but  the  undisputed  facts  are  conclu- 
sive that  direct  injury  to  the  plaintiff  from 
robbing  Dry  creek  of  its  water  is  ImpossiDie, 
and  no  Indirect  Injury  is  alleged  or  shown. 
The  Judgment  will  be  reversed.  Beversed. 


SCOTT  V.  MILLS. 

(Court  of  Anwala  of  Colorado.    Dec  9,  1895.) 

ExBHPTiOTrB  OP  Harried  Woman. 

Gen.  St.  p.  005,  |  (i,  authorizeti  a  married 
woman  to  carry  on  buciineHH  oa  her  own  ac- 
count, as  if  she  was  sole.  Section  1866  pro- 
vides that  workinfc  homes  used  in  business  by 
one  not  a  head  of  a  family  shall  be  exempt  from 
execution.  Hrld  that,  where  a  married  woman 
carries  on  buslDeas  on  her  own  account,  a  horse 
nsed  by  her  therein  is  exempt,  though  her  hus- 
band is  entitled  to  exemptions  as  the  head  of 
the  family. 

Appeal  from  Arapahoe  county  court 
Action  by  (Charles  W.  Milts  against  Bdna 
Scott.  An  attachment  was  Issued  and  lev- 
led  on  a  horse  which  defendant  claimed  to  be 
exempt.  .Tudgment  for  plaintiff,  and  defmd- 
ant  appeals.  Keversed. 
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E.  Miles,  for  appellant  Dond  &  Fowler, 
for  appellee. 

THOMSON,  J.  The  i^pellant  waa  a  mar- 
riPd  woman,  living  wtUi  ber  husband,  hut 
dolns  business  in  her  ovm  name.  The  appel- 
lee, a  creditor,  brought  suit  against  her  to 
recover  his  debt,  and  attached  a  horse  used 
and  kept  by  her  for  the  purpose  of  carrying 
on  her  business.  She  claimed  the  animal  as 
exempt  from  seizure  under  the  writ,  and  a 
tiiol  of  her  claim  reHUltcd  in  Judgment 
against  her,  from  which  slie  appeals  to  this 
court. 

Our  statute  makes  provision  for  exemp- 
tions in  favor  of  two  classes  ot  persons; 
namely,  those  who  are  heads  of  famllieB,  and 
those  who  are  not  Gen.  SL  1 1S66.  The  ap- 
pellant waa  not  the  head  of  a  family,  and 
therefore  does  not  come  within  the  first  class, 
BO  that  the  provIMons  In  favor  of  that  class 
have  no  application  to  her;  and  the  only 
question  argued  and  submitted  to  us  for  de- 
termination Is  whether  she  can  properly  be 
regarded  as  belonging  to  the  second  class. 
The  provMon  entitling  persons  in  this  class 
to  hold  property  exempt  from  attachment 
and  execution  is  contained  In  the  last  clause 
of  the  section  referred  to,  and  Is  as  follows: 
"And  provided  also  further,  that  the  toots, 
implements,  working  animals,  books  and 
stock  in  trade,  not  exceeding  three  hundred 
dollars  in  value,  of  any  mechanic,  miner  or 
other  person  not  being  the  head  of  a  family, 
used  and  kept  for  the  purpose  of  carrying 
on  bis  trade  or  business,  shall  be  exempt 
from  levy  and  sale  on  any  execution  or  writ 
of  attachment  while  such  person  is  a  bona 
fide  rmldent  of  this  state."  Our  supreme 
court  has  held  that  this  snbdlrislon,  by  the 
words  "other  person,"  would  Include  a  wo- 
man engaged  in  business  in  her  own  behalf. 
Martin  v.  Bond,  14  Colo.  466,  24  Pac.  32G. 
It  is  contend^  that  this  provision  Is  not 
applicable  to  the  appellant,  because  she  1b  a 
married  woman,— a  member  of  the  family  of 
which  her  husband  Is  the  head,— and  that  the 
only  exemption,  from  which  she  is  entitled 
to  any  benefit  Is  that  provided  in  favor  of 
her  husband;  and.  If  there  were  no  special 
legislation  in  this  state  changing  the  posi- 
tion formerly  occupied  by  married  women  in 
relation  to  matters  of  business,  we  should 
find  no  difficulty  In  so  deciding.  Our  statute 
concerning  married  women  contains  the  fol- 
lowing sections: 

"Sec.  2.  Any  married  woman,  while  mar- 
ried, may  bargain,  sell  and  convey  her  per- 
sonal property,  and  enter  Into  any  contracts 
in  reference  to  the  some  as  If  she  were  sole. 

"Spc.  3.  Any  woman  may,  while  married, 
sue  and  be  sued.  In  all  matters  having  rela- 
tion to  her  pr(^rty,  person  or  reputation,  In 
tlie  same  majmer  as  if  she  were  sole." 

"Sec.  n.  Any  married  woman  may  carry  on 
any  trade  or  business,  and  perform  any  la- 
bor or  services,  on  lier  sole  and  separate  ac- 
count, and  the  earnings  of  any  married  wo- 


man, fn»n  her  trader  bndnees,  labor  or  serv- 
ices, shall  be  lier  sole  and  separate  propoty, 
and  may  be  used  and  Invested  by  her  In  her 
own  name;  and  she  may  sue  and  be  sued 
as  If  Bole,  in  regard  to  her  trade,  buslnfss, 
labor,  serviceB  and  earnings;  and  her  prop- 
erty acquired  by  trade,  business  and  serv- 
ices, and  the  proceeds  thereof,  may  be  taken 
on  any  execution  against  ber."  Gen.  SL  p. 
685. 

The  question  presented  here  has  never,  so 
far  as  we  are  aware,  been  authoritatively 
decided  In  this  state,  and  we  have  not  been 
able  to  find  any  declsitm  outside  to  aid  us 
in  reaching  a  conclusion;  but  tbe  sectiona 
quoted  are  BO  remarkably  clear  and  explicit, 
and  define  tlie  statuB  of  a  married  woman 
owning  property  and  doing  business  In  ber 
own  name  with  such  precision,  that  we  do 
not  find  any  difficulty  wbatevw  in  defining 
the  position  to  which  she  is  entitled  In  re- 
lation to  the  exemption  law.  It  was  the 
manifest  Intention  of  the  legislature  to  re- 
move every  dlsaUUty  which  coverture  had 
formerly  imposed  upon  her,  so  far  as  her 
own  property  and  earnings  are  concerned. 
As  to  these,  the  statute  places  her  upon  pre- 
cisely the  same  footing  with  a  feme  sole. 
She  may  make  contracts  In  reference  to 
her  property,  carry  on  a  trade  or  business, 
and  perform  labor  and  services,  on  her  own 
account,  sue  and  be  sued  In  matters  per- 
taining to  her  property  or  business,  as  If  she 
were  sole;  and  her  properly  and  its  proceeds 
may  be  taken  in  execution  against  her.  In 
these  matters  she  Is,  In  the  eye  of  the  law. 
to  all  Intents  and  purposes,  sole.  It  cer- 
tainly was  not  the  intention  of  the  legislature 
to  place  her  in  a  worse  position  than  If  she 
were  unmarried,— to  invite  her  to  incur  lia- 
biUtteB  as  if  she  were  etAe,  but  withhold  from 
her  the  protecton  extended  to  unmarried  per- 
sons. On.  the  contrary,  it  is  entlrdy  clear 
to  ua  tha^  with  reference  to  the  mattent 
specified,  it  was  the  intention  to  clothe  her 
with  the  full  capacity  and  all  the  rights  of 
a  feme  sole;  and  among  these  rights  is  the 
statutory  one  of  the  exemption  of  property 
from  attacliment  and  execution.  In  VVcllit 
V.  Caywood,  S  Colo.  487,  Clilef  Justli« 
Thatcher,  commenting  upon  this  statute, 
said:  "This  la,  essentially,  an  enabling  stat- 
ute, and  as  Buch  must  be  liberaUy  construed 
to  effectuato  the  purpose  of  Its  enactment. 
It  confers,  in  terms,  enlaced  rights  and  pow- 
ers upon  married  women.  In  contemplation 
of  this  statute,  whatever  may  be  tQe  actual 
fact,  a  feme  co\'ert  is  no  longer  snb  poten- 
tate vlri,  in  respect  to  the  acquisitton,  en- 
Joymeut,  and  dispositltm  of  real  and  personal 
property.  This  statute  asserts  her  individ- 
uality, and  emancipates  her,  in  the  resiiects 
witldn  its  purview,  from  the  condltiui  of 
thraldom  in  wlKh  she  was  placed  by  the 
Mnimon  law.  The  legal  theoretical  unity  (rf 
husliaud  and  wife  la  severed  so  far  as  is 
necessary  to  cany  out  the  declared  will  ot  tbe 
lawmaking  power.   With  her  own  property. 
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she,  as  any  other  IndlTidnal  who  Is  sul 
Juris,  can  do  what  she  will,  without  reference 
to  any  restraints  or  disabilities  of  corerture. 
Whatever  Incidents,  privileges,  and  profits 
attaoh  to  the  dominion  of  property  when  ex- 
ercised by  others,  attach  to  It  In  her  hands." 
The  question  before  us  was  not  Involved  in 
that  ease,  but  the  facta  which  gave  rise  to 
the  controversy  made  some  construction  of 
the  statute  necessary,  and  the  language 
quoted  la  the  opinion  of  the  fmpreme  court, 
expressed  In  a  general  way,  upon  the  effect 
which  should  be  given  to  the  law.  It  contains 
a  statement  of  principles  which  areapplicable 
to  this  or  any  other  case  in  which  the  rlghtsof 
a  married  woman  in  relation  to  her  sepa- 
rate property  are  Involved.  These  are— First, 
that  the  legal  theoretical  unity  of  the  hus- 
band and  wife  are,  for  the  purpose  of  giv- 
ing effect  to  the  law,  severed;  and,  second, 
that  every  Incident  and  privilege  attach- 
ing to  the  dominion  of  property  In  the  hands 
of  any  other  person  attaches  to  it  in  hers. 
The  right  to  claim  the  benefit  of  the  ex- 
emption law  is  both  an  incident  and  a  privi- 
lege, and  she  Is  entitled  to  assert  the  right  In 
the  manner  and  to  the  extent  provided  in  the 
case  of  any  person  not  the  head  of  a  family. 
The  argument  of  counsel  In  opposition  to  the 
exemption  In  this  case  is  that  the  husband  Is  en- 
titled to  one  exemption  as  the  head  of  the  fam- 
ily, and,  If  the  clahn  In  controversy  were  al- 
lowed, the  effect  would  be  to  give  the  same 
family  two  rights  of  exemption, — one  to  the 
husband,  because  he  is  the  head,  and  one  to 
the  wife,  because  she  is  not  the  head,— 
thus  practically  perverting  the  purpose  of 
the  statute.  But  this  argument  confounds 
the  position  occupied  by  the  wife  as  a  mem- 
ber of  her  husband's  family  In  virtue  of  the 
marital  relations  existing  between  them,  and 
her  position  as  the  owner  of  separate  prop- 
erty and  the  proprietor  of  a  business  be- 
longing to  herself  alone.  As  a  wife,  merely, 
she  would  be  entitled  to  no  exemption,  for 
the  reason  that  she  is  a  member  of  a  fam- 
ily of  which  her  husband  Is  the  head,  and 
the  only  right  of  exemption  in  favor  of  a 
family  la  that  which  may  be  asserted  by  Its 
h^d.  But,  In  matters  p^talnlng  to  her  prop- 
erty and  business,  she  Is  not  to  be  regarded 
as  a  member  of  her  husband's  family.  She 
Is  a  i>erson  as  separate  and  distinct  from 
him  as  If  she  were  unmarried.  As  Chief 
Justice  Thatcher  expressed  It,  the  unity  of 
the  two  Is  severed.  They  are.  In  ellect, 
strangers.  Therefore  an  exemption  In  his  fa- 
vor npon  an  attachment  or  execution  against 
him,  and  an  exemption  In  herfavor  of  her  sep- 
arate property  upon  an  attachment  or  execu- 
tion against  her,  do  not  constitute  what  coun- 
sel term  a  "multiplication  of  exemptions"  in 
the  same  family.  The  fact  that  the  appellant 
was  carrj-iug  on  a  business  on  her  sole  and 
separate  account,  and  that  the  horse  in 
question  belougml  to  her,  and  was  used  and 
kept  by  her  for  the  purposes  of  her  busi- 


ness, was  established  beyond  cavil;  and 
for  the  reasMis  set  forth  in  this  opinion  the 
judgment  must  be  reversed.  ReTersed. 


GREELEY,  S.  L.  &  P.  RY.  00.  v.  YOUNT. 
(Court  of  Appeals  of  Colorado.    Dec.  »,  1895.) 
Ehingkt  DoHAiTt — Damaoeb — Weight  of  Ev- 

IDCNCE— iKTtREST. 

1.  In  an  action  agaiost  a  railroad  company 
for  the  uuButhurizi^  appropriatioa  of  land,  the 
moaKure  of  damages  is  the  market  value  of 
the  land  taken  at  the  time  it  was  entered,  and 
the  damage  to  the  remnindw  of  the  tract  frMD 
the  appropriation. 

2.  A  judgment  will  not  be  reversed  merely 
because  of  a  refusal  to  charge  tliat,  in  determin- 
ing the  prepoDderanee  of  evidence,  the  jury 
may  connder  the  opportunities  of  tbs  witnasssB 
for  forming  acquaintance  with  the  facta,  their 
demeanor,  their  interest  in  the  resnlt,  the  proh* 
ability  of  their  statements,  and  the  attending 
facts. 

3.  As  Act  March  22, 1889,  {{  1,  2,  enamer* 
atiDg  the  cases  iu  n  hich  interest  shall  be  al- 
lowed, dues  not  Include  a  claim  against  a  rail- 
road company  for  the  unauthorized  appropria- 
tion of  land,  a  landowner  is  not  entitled  to  inter- 
est on  the  damages  awarded  from  the  time  th^ 
accrue. 

Error  to  district  court,  Boulder  county. 

Action  by  Ella  B.  Yount  against  the  Oree* 
ley.  Salt  Lake  &  Pacific  Railway  Company 
for  damages  for  the  unantborized  approprla>- 
ticm  of  land.  Judgment  for  plolntiflt  and  de* 
fendant  brings  error.  Reversed. 

Teller,  Orahood  &  Morgan,  for  plalntlfF  In 
error.  Clus.  M.  Campbell,  ft>r  defendant  In 
enor. 

THOMSON,  7.  Tbte  action  was  brought 
to  recover  damages  against  the  defendant 
company  for  Its  unantborized  appropriation 
and  occupancy  of  the  plaintiff's  land  for  the 
pnrposes  of  Its  railroad.  Plaintiff  had  Judg- 
ment fcHT  1916,  from  which  the  defendant 
prosecutes  error  to  this  court.  Aside  from 
several  specific  denials  in  the  answer,  the 
defenses  were  that  the  cause  of  action  did 
not  accrue  within  six  years  beforo  the  suit 
was  commenced,  and  that  the  defendant  bad 
been  in  the  quiet  and  undisputed  possession 
of  the  land,  under  claim  and  color  of  title, 
made  in  good  faith,  for  more  than  five  suc- 
cessive years  next  preceding  the  time  of  the 
commencement  of  the  action,  and  during 
that  period  had  paid  all  taxes  assessed 
against  it  miere  was  evidence  that  the  de- 
fendant took  possession  of  the  land  in  1882, 
and  this  suit  was  brought  iu  1887.  l%e  six- 
year  limit  of  the  statute  had  tbereforo  not 
expired.  The  defense  of  five  years'  posses- 
sion and  payment  of  taxes  under  color  of 
title  was  not  sustained.  There  was  no  proof 
or  pretense  of  color  of  titie  upon  the  trial, 
and  there  was  no  evidence  of  payment  of 
taxes  upon  the  land  taken.  The  only  refer- 
ence to  the  subject  of  taxes  in  the  way  of 
evidence  was  the  following  stipulation: 
"That  the  right  of  way  for  the  defendant  to 
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go  through  the  streets  of  Boulder  was  grant- 
ed b7  the  city  of  Boulder  on  the  11th  day  of 
July,  1881,  and  that  said  right  of  way  has 
been  regularly  assessed  and  the  taxes  paid 
by  the  defendant  each  year  since  the  road 
WAS  constructed  In  1881."  The  extent  of  this 
admission  Is  that  taxes  upon  the  right  of 
way  through  the  streets  of  Boulder  were  as- 
sessed and  paid.  Hie  land  in  question  was 
not  in  or  near  Boulder,  and  the  admission 
does  not  affect  it  There  are  48  assignments 
of  error,  mostly  directed  to  the  admission  of 
testim<myi  and  the  giving  and  refusing  of  In- 
structions. 

We  find  nothing  In  the  court's  rulings  upon 
objections  to  testimony  which  would  warrant 
us  In  reversing  the  Judgment 
I  The  defendant  requested  Instmcttons  that 
the  action  was  barred  by  the  statute  of  lim- 
itations, and  that  the  plaintiff  was  not  enti- 
tled to  recover.  We  think  counsel  will  agree 
jwlth  us  that  these  were  properly  refused. 
I  The  defendant  also  asked  an  Instruction  that 
,the  measure  of  damages  was  the  actual  cash 
jor  market  value  of  the  property  taken  at  the 
.time  it  entered  thereon.  This  is  correct  as 
jfar  as  It  goes,  but  It  was  contained  In  the 
.Instructions  given,  which  also  authorized  the 
Jury  to  find  the  damages,  if  any,  to  the  re- 
I  mainder  of  the  tract,  resulting  from  its  occu- 
ipatlon  of  this.  The  court  declared  the  law 
(correctly,  and  the  refusal  complained  of  was 
lUOt  error.  Another  instruction  requested  and 
j  refused  was  that  the  preponderance  of  evi- 
{dcnce  In  a  case  does  not  depend  wholly  up- 
jon  the  number  of  witnesses  testifying  to  a 
particular  fact  or  state  of  facts;  but  that, 
in  determining  upon  which  side  the  prepon- 
derance is,  the  opportunities  of  the  witnesses 
for  forming  acquaintance  with  the  facts  con- 
cerning which  thpy  testify,  tbelr  demeanor 
while  testifying,  their  Interest  or  lack  of  In* 
terest  in  the  result,  and  the  probability  or 
improbability  of  tbeir  statements.  In  the 
light  of  all  the  other  evidence,  and  of  the 
attending  facts  ajad  circumstances,  should  be 
taken  Into  consideration.  The  doctrine  of 
this  proposed  instruction  Is  sound,  and  no 
valid  objection  to  its  allowance  occurs  to  us. 
But  we  were  never  very  strongly  impressed 
with  the  importance  of  an  Instruction  of  that 
nature.  It  is  baaed  upon  a  theory  in  con- 
goimucn  with  which  men  ordinarily  reach 
their  cunclusions  and  regulate  their  actions 
in  tlie  affaire  of  life,  without  suegestion 
from  others,  A  rule  of  that  kind  is  appli- 
cable in  matters  of  private  business  as  ^voll 
as  in  lawsuits.  The  common  experience  of 
men  makes  its  utility  apparent  and  we  think 
that,  in  a  trial  of  questicms  of  fact  it  is  more 
properly  the  subject  of  argunieut  than  of  In- 
struction. If  there  were  no  other  ground  of 
complaint  than  the  refusal  of  this  instruction, 
we  should  not  feel  justified  In  remanding  the 
case.  The  Instructions  given  seem  to  have 
clearl}'  and  correctly  presented  the  questions 
Involved,  and  declared  the  law  applicable  to 


tbe  case,  with  one  ffiaseptkm,  which  wlU  now 
be  OKuldsred. 

Tt»  comt,  among  Its  other  InstructlMis, 
gave  the  ffrilowing:  "If  you  find  that  any- 
thing was  owing  to  the  plaintiff  Cor  dam- 
ages, the  plaintiff  la  entltied  to  Intmst  at  8 
per  cent,  per  annum  rince  the  time  the  dam- 
age accrued.  This  Interest  is  to  be  computed 
by  you  so  that  your  verdict  will  be  for  Just 
one  single  amounf*  Tbls  Instruction  was 
erroneous.  The  right  to  Interest,  ind^iend- 
ent  of  an  agreement  to  pay  U,  is  statutory. 
It  is  not  given  by  the  common  law.  In  this 
state  tliere  has  always  bem  a  statute  provid- 
ing fbr  interest  and  enum^ting  tbe  cases 
in  which  It  might  be  allowed.  Tbe  following 
are  sections  1  and  2  of  the  act  of  March  2^ 
1880:  "Tiie  legal  rate  of  Interest  <m  the  foi^ 
bearance  or  loan  of  any  money  when  there  ts 
no  agre«nent  between  tbe  parties,  as  sgecl' 
fled  In  section  three  of  this  act  shall  be  at 
the  rate  of  eight  per  centum  per  annum.' 
"Creditors  shall  be  allowed  to  receive  Inter 
est  when  there  Is  no  agreement  as  to  the 
rate  thereof,  at  tbe  rate  of  eight  per  centum 
per  annum,  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note  or 
other  instrument  of  writing,  or  on  any  Judg- 
ment recovered  before  any  court  or  magis- 
trate authorised  to  enter  up  tbe  same  within 
this  state,  from  the  day  of  entering  up  said 
Judgment  until  satisfaction  thereof  be  made; 
also,  on  money  due  on  mutual  settlement  ot 
accounts  from  the  date  of  such  settlement  on 
money  due  on  account  from  the  date  when 
tbe  same  became  due,  and  on  money  receive<l 
to  the  use  of  another  and  retained  without 
the  owner's  knowledge."  Sess.  Laws  IStti. 
p.  206.  Tbe  law  in  force  prior  to  18S&  was 
the  act  of  February  2.  1877.  which,  ^cept 
that  tbe  rate  allowed  was  10  per  ceai.,  and 
that  interest  might  be  recovered  on  money 
withheld  by  unreasonable  and  vexatious  de- 
lay, was  substantially  the  same  as  the  fore- 
going. Gen.  St.  S§  1706, 1707.  It  will  be  seen 
that  cases  Uke  this  are  not  embraced  in  tbe 
list  There  is  no  provision  for  interest  upon 
dftuiBges  resulting  from  the  wroi^ful  talfJng 
of  property,  and,  without  statutory  author- 
ity, it  is  not  recoverable.  In  Bailroad  Co.  v. 
Conway.  8  C<rio.  2,  6  Pac.  142,  the  supreme 
court  said:  "Interest  in  this  state  is  a  crea- 
ture of  statute,  and  regulated  thereby.  It 
is  only  recoverable.  In  the  absence  of  con- 
tract In  the  cases  enumerated  in  tbe  statute, 
and  damages  to  property  arising  from  the 
wrong  or  negligence  of  a  defendant  is  not 
one  of  the  enumerated  cases."  See,  also,  Pet- 
tit  V.  Thalhelmer,  3  Oolo.  App.  356,  33  Pac. 
277.  In  the  case  of  the  wrongful  taking  or 
detention  of  personal  property,  It  lias  been 
held  that  interest  on  its  value  is  a  proper 
measure  of  the  damages  for  the  detention, 
wliere  they  cannot  readily  be  fixed  other- 
wise. But  the  recovery  was  allowed  as  dam- 
ages, and  not  as  Interest,  and  the  legal  rate 
of  interest  was  used  as  their  measure,  bo- 
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Gamtiiedianwterotthepropaty  waaaiuA 
tbat  there  wu  do  other  practicable  method 
of  aacertalning  their  unonnt.  BfaChette  t. 
Wanless,  2  Colo.  169;  Hananer  r.  Bartels, 
Id.  51S;  R^ning  Co.  t.  Tabw,  13  Colo.  41. 
21  Pac.  82S.  Dbeae  declBions  were  not  based 
upon  the  statute,  and  the  statute  did  not  fig- 
ure In  them,  except  in  bo  fiir  as  the  nte  of 
lntw«st  which  It  allowed  on  money  was  used 
as  a  crltericm  which  the  damages  might 
be  estimated;  and  the  reasons  given  by  the 
ooort  for  using  that  criterion  make  the  deci- 
sions entirely  Inapplicable  to  a  case  like  tliit. 

We  are  bound  to  presume  that  the  Jury  fol- 
lowed the  instroctlon  of  the  court;  and  that 
their  verdict  combined  the  amount  in  which 
they  found  the  plaintiff  to  have  been  orig- 
inally damaged  wtth  intwest  on  the  same  at  8 
per  cent  per  annum  from  the  time  of  the 
taking,  in  1882,  to  the  time  of  the  trial,  in 
18M;  and  that  the  verdict,  therefore,  exceeds 
what  the  plaintiff  is  entitled  to  under  the  law 
1^  the  amount  of  Intwest  which  it  contains. 
The  tHrincipal  and  interest  are  consolidated 
into  one  gross  snm,  and  a  s^taratkm  of  the 
two  is  impoaaible.  Hie  ju^ment  must  there- 
fore be  revened.  Reversed. 


(4  Arts.  S78) 

HARWOOD  T.  WENTWORTH. 

(Supreme  Court  of  Arixona.    Dec.  26.  1893.) 

Territoriai.  Acts — AurBBimcATion— JotrBXAXs 
or  THE  Houses— CoHSTtTnTioiTAit  Law 
—Special  Lboiblatios. 

1.  Under  the  act  approved  Jaly  19,  1876 
a  Supp.  Rev.  SL  U.  S.  p.  230.  c.  212),  requiring 
alt  bills  to  be  sifrned  by  the  governor  after  they 
have  passed  the  legislative  assembly,  the  joui^ 
nals  of  the  two  houses  are  inadmiBsible  to  show 
that  parts  of  the  bill,  as  passed  by  the  houses, 
were  omitted  from  the  enrolled  bill,  as  signed 
hy  the  president  of  the  council,  speaker  of  the 
lunue.  and  governor. 

2.  Sess.  Laws  18th  Leg.  p.  68  et  seq..  clas- 
sifying al!  the  counties  in  the  state  according  to 
the  assessed  valuation  of  the  property  in  each, 
and  fixing  the  salary  of  the  county  officers 
thereof  according  to  the  class  in  which  their 
county  belongs,  is  not  special  legislation. 

Appeal  from  district  court,  Oochlse  coun- 
ty; before  Justice  J.  D.  Bethune. 

Action  by  A.  Wentworth  against  W.  A. 
Harwood.  Plaintiff  had  Judgment.  De- 
fendant appeals.  Afilrmed. 

Plaintiff  instituted  proceedings  against  de> 
fmdant  In  the  district  court  Th&  material 
parts  oC  the  complaint  are  as  ft^ws:  "(2) 
That  at  the  general  election  h^  throughout 
the  territory  of  Ariaona  on  tlie  Gth  day  of 
3>l0vember,  A.  D.  189i.  plaintiff  was  duly 
elected  to  the  office  edC  county  recordw  of 
said  county  of  Cochise,  and  thcreafto:  duly 
qualUled  as  such,  and  im  the  1st  day  of  Jan- 
uary, 1895,  entered  upon  the  dlscbaixe  of  his 
duties  as  such  recorder,  and  ever  since  has 
been  and  no^  le  the  duly  elected,  qualified, 
and  acting  recorder  of  said  county  of  Co- 
chise. {S)  That  at  the  time  the  plaintiff  was 
so  elected  to  said  office,  and  entered  upon 
the  dlscliarge  of  the  duties  thereof,  as  afore- 

T42i'.no,H— 65 


■aid,  said  county  of  Cochise  was  what  was 
denoroinated  a  flrst-class  county  of  said  ter- 
ritory. (4)  That  on  the  day  of  Janu- 
ary, 1891.  •  *  •  the  defendant  was  du^ 
elected  and  appc^ted  to  the  of&CQ  at  clei4c 
of  said  board  of  supervisors  of  aidd  Oochlse 
county,  •  •  *  and  duly  qualified  as  such 
clerk,  and  entered  uiran  the  discharge  of  the 
duties  ct  said  office.  (5)  That  thneafter, 
and  va  or  about  the  2lBt  day  of  March, 
1895,  the  legislative  assembly  of  the  terri- 
tory of  Ariaona,  for  the  purpose  of  classify- 
ing the  counties  of  said  t«nitw7<  and  fixing 
the  compensation  of  county  officers  therein, 
passed  an  act  natltled  'An  act  classifying 
the  counties  of  the  territory  and  fixing  the 
compensatton  of  tlie  officers  thereof,'  which 
was  approved  the  21st  day  of  March,  A.  D. 
1^6,  by  the  governor  ct  said  territory;  that 
said  act  of  the  l^lslature  went  into  force 
and  effect  tiiirty  days  atber  Its  passage  and 
approval,  to  wit,  <m  the  21st  day  of  April, 
1896;  that  by  the  provisions  of  ssld  act  the 
counties  of  saM  territory  were  divided  Into 
six  classes,  according  to  tbe  assessed  ralnsr 
tlon  of  the  property  in  said  several  counties; 
that  according  to  said  classification  of  said 
comities  as  provided  In  said  act,  and  ac- 
cording to  the  ^ms  thereof,  said  county 
of  Cochise  became  and  was  and  Is  a  county 
of  the  third  class;  that,  by  the  provirioiv  ct 
the  third  subdivision  of  sectlrai  2  of  said 
act,  recorders  of  third,  fourth,  fifth,  and 
sixth  clam  counties  are  made  ex.  cffldo  clei^ 
of  the  board  of  supervisors  <^  the  respective 
counties  And  plaintiff  avers  that,  as  «uch 
recorder  of  said  coun^  of  Cochise,  be  Is 
now,  and  hu  been  since  said  21st  day  ot 
April,  1886.  coc  officio  dork  of  the  board  of 
supervisors  of  said  county  of  Oochlse,  and 
as  such  Is  entitled  to  the  possession  of  all 
the  boobi,  papers,  records,  seal,  and  docu- 
ments pertaining  to  said  clerk's  office  that 
are  now  In  the  hands  of,  and  In  the  Tpoaaea- 
sion  uid'  under  the  ewtrol  of,  said  defend- 
ant; that  bwetofore^  and  subsequent  to  the 
dste  when  the  said  act  of  the  legislature 
went  into  effect  as  aforesaid,  to  wit,  on  the 

  day  of  May.  18S6,  philntiff  *  *  « 

as  such  recorder  and  ex  officio,  cleric  of  the 
boand  of  snpm^lSOTs  of  said  county,  de- 
manded of  defendant  that  he  deliver  to 
plalntlfl.  as  recorder  and  a  officio  cleric  of 
the  said  board  of  supervisiMrs  of  said  coun- 
ty, said  books,  papa%  records^  seal,  and  doc- 
nmmts  pertaining  to  said  office,  but  *  •  • 
defendant  then  and  there  refused,  and  ever 
since  has  and  still  does  refuse,  and  still  does 
wrongfully  and  unlawfully  detain  poHsessIon 
of  all  of  said  books,  papers,  records,  seal, 
and  documents  pertaining  to  said  office  of 
ex  officio  clerk  of  said  board  of  supervisors, 
and  deprive  plaintiff  of  the  possession,  to 
plaintiff's  damage.  *  •  •  Wherefore 
plaintiff  prays  that  a  writ  of  mandamus  be 
Issued.  *  *  *  commanding  blm,  the  said 
defendant,  •  •  •  to  forthwith  deliver  all 
said    books  •  *  *  to    plaintiff,  •  *  • 
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tod  tox  coats  of  anlt"  This  complaint  was 
supported  by  plaintiff's  affidavit.  To  said 
complaint  defendant  on  June  3,  1805,  flled 
an  answer,  In  wblrh  he  admitted  he  bad 
po88ei«slon  of  the  books,  records,  etc.,  de- 
scribed In  the  complaint,  and  further  alleged 
as  follows:  "Defendant  alleges  that  he  la 
the  duly  appointed  and  qualified  clerk  of  the 
board  of  superrlsors,  and  as  such  is  lawfully 
Mitltled  to  hold  said  office.  He  alleges  that 
the  proposed  act  of  the  tegislatire  aaaembly 
Is  not  a  law;  that  the  same  did  not  pass  the 
said  assembly  as  alleged.  He  alleges  that 
the  said  act,  as  the  same  passed  both  houses 
of  said  legialative  aaaembly,  contained  a 
prorlsion,  section,  and  clanae  that  the  aaid 
act  should  not  take  effect  and  be  In  f<rce 
before  January  1.  1807,  that  the  said  clanae 
or  section  was  stricken  out,  cnnltted,  and 
taken  frcun  said  act  after  the  same  had 
passed  both  houaea  of  aald  leglalatlve  aa- 
aembly; that  that  clause  la  a  part  of  said 
act,  and  that  the  said  act,  If  valid,  does  not 

take  effect  until  ;  that  there  was  alao 

a  clause  that  'all  acts  or  parts  of  acts  in  con- 
flict with  thia  act  are  hereby  repealed,'  and 
that  said  clause  was  omitted  and  stricken 
out  in  the  same  way.  Alleges  that  the  aald 
alleged  act  was  not  duly  passed  by  the  leg- 
lalatlve assembly,  or  by  either  house  thereof, 
and  that  the  same  to  not  a  law." 

The  caae  was  submitted  to  the  court  for  trial 
without  a  Jniy  on  an  agreed  state  of  facta, 
conslfiting  of  a  certified  copy  of  the  act  referred 
to,  imder  the  hand  and  seal  of  the  secretary 
of  the  territory,  as  publljdied  In  the  Seaaton 
LawB  of  the  IStb  LeglslatlTe  Assembly,  <hi  pages 
68,  dS,  and  70,  idgned  by  the  gov^nor,  pre^- 
dent  of  the  council,  and  speaker  of  the  house; 
the  affidavits  of  A.  J.  Doran,  president  of  the 
council,  J.  H.  Carpenter,  speaker  of  the  house, 
Ghariea  F.  Hoff,  clerk  of  the  conncH,  and  0. 
D.  Reppy,  clerk  of  the  bouae.  In  the  affidavit 
of  Doran  it  was  alleged.  In  effect,  that  it  was 
the  custom  for  him,  as  presldait,  to  sign  Mils 
when  presented  to  him  by  the  chfdrman  of  the 
engrossing  and  enroll ing  committee  of  either 
house,  whether  the  coundl  was  in  aeaaion  or 
not,  and  If  council  was  In  session  there  was 
no  formality  gone  through  with,  and  no  notice 
given  that  he  was  about  to  Bign  a  UU.  Oar- 
pentw'a  affidavit  was  to  the  same  effect,  and, 
further,  that  he  did  not  read  and  compare  a 
Mil  at  tiie  time  he  rigned  it;  that  he  was  cer- 
tain that  said  act,  when  It  passed  the  faonae, 
bad  a  dause  in  it  that  It  should  go  Into  effect 
January  1,  1897.  With  the  affidavits  of  Hoff 
and  RepK^,  as  parts  thereof,  were  certain  por- 
tions of  the  Jooinals  of  the  councdl  and  house, 
containing  the  entries  therein  pertaining  to  the 
dUfmsition  of  aald  act  during  ita  pn^reai 
through  said  houses.  The  court  hdd  that  the 
enrolled  Mil,  which  bad  be«i  signed  by  the 
presiding  officers  of  the  reiQwctive  houses  of 
the  legialattve  aaaembly,  and  sii^woved  by  the 
governor,  and  filed  with  the  aecretary  ct  the 
territoiy,  could  not  be  attacked  by  any  evi- 
dence that  said  act,  as  it  was  when  lodged  with 


the  aald  aecretary,  la  tiie  law,  and  the  journals 
of  the  legialattve  Msembly  could  not  be  re- 
ceived aa  evidence  to  add  anything  thereto,  or 
to  take  anytUng  therefrom;  that  no  erklentx* 
of  any  kind  could  be  received  to  change  or 
alter  said  act  In  any  particular.  The  action  is 
based  on  the  proviMona  of  Act  No.  51  of  the 
18th  Leglalative  Aaaembly  of  the  Territory  of 
Arizona,  as  It  appeai-a  in  the  published  laws 
of  that  session,  on  pages  68,  61>,  and  70.  Plain- 
tiff was  the  duly  elected  and  quaUfled  recorder 
of  Cochise  county,  and,  as  such  xecorda, 
claims  posseselon  of  the  books,  recocHs,  kUl,  of 
the  clerk  of  the  board  of  aupOTiaors  of  said 
county,  as  pa  the  provlstons  ttf  the  tidrd  sub- 
dli^ion  of  section  2  thereof.  If  said  act  is 
valid,  CochUe  county  is  a  county  of  the  third 
class,  and  plaintiff  is  ex  offldo  dsA  of  the 
board  of  supervisors  of  said  county.  Said  act 
was  first  introduced  in  the  house  as  house 
bill  No.  0.  The  certified  copy  of  aald  act  of- 
fered In  evidence  by  the  phdntiff  was  under 
the  certificate  and  seal  of  the  secretaiy  of  the 
territory.  Said  certificate  is  as  follows:  "I, 
Chas.  M.  Bruce,  secretary  of  the  tenUwy  of 
Arizona,  do  hereby  certify  ttiat  the  within 
copy  Is  a  true  and  ccHuplete  transcript  of  the 
house  bill  No.  8  of  the  Bighteenth  Legislative 
Assonbly  ot  Arizona,  filed  In  this  office  the 
22nd  day  of  March,  A.  D.  1895,  at  4  o'ckKk 
p.  m.,  as  provided  by  law.  In  teetlmony  where- 
of, I  have  hereunto  set  my  hand  and  affixed 
my  offldal  seal.  Done  at  the  city  of  Pboenlx 
this  29th  day  of  March,  1895.  [Seal]  Chas. 
M.  Bruce,  Secretary  of  the  Territory."  Appel- 
lant contends  that  thm  were  In  bouse  bill  Na 
9,  when  It  pased  both  houses  of  the  legisla- 
tive assembly,  two  sections,  numbered  5  and  li, 
as  parts  thereof,  but  that  satd  secttona  woe 
omitted  from  said  bill.  In  the  enrollment  there- 
of, befcoe  the  bUl  was  dgned  by  the  presidUig 
officers  of  the  respective  bouses.  The  two 
sections  which  he  claims  were  omitted  were 
as  follows: 

"Sec.  5.  All  other  acts  and  parts  of  acts  in 
C(mfllct  herewith  are  hereby  r^ieakd. 

"Sec.  6.  This  act  shall  take  effect  and  be  hi 
force  fn»n  and  After  January  first,  1807." 

In  sivport  of  aald  claim  he  offered  In  evt- 
dence  the  affidavits  of  the  presiding  officers  and 
the  chief  clerks  of  both  houses  of  the  legisla- 
tive assembly,  and  the  parts  of  the  journals 
of  said  houses  pertaining  to  ssld  UU.  Appe- 
lant contends  that  said  act  is  In  conflict  with 
the  provisliHis  of  the  act  of  cmgress  designat- 
ed as  the  "Harristm  Act,"  and  for  tiiat  reasoo 
Tdd.  The  only  error  complained  of  1^^  ap- 
pellant is  tile  ruling  of  tiie  district  court  In 
refusing  to  receive  evidence  to  explain  or  alter 
saM  act,  and  the  cODstitutionnllty  of  the  act. 
The  Judgment  was  fw  plaintiff,  and  d^endant 
appeals. 

Bams  &  Marthi,  fbr  appellant  Oeo.  W. 
Swain,  Dlst.  Atty.  of  Cochise  county,  for  ap- 
p^ee.  Wiley  E.  Jones,  Dlst.  Atty.  of  Graham 
county  (by  permissIfHi  ot  the  court),  also  for 
appdlee. 
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ROUSE.  J.  (after  stating  tbe  fact^.  TUa 
action,  though  entitled  a  proceeding  In  manda- 
mus, was  lu  fact  an  action  for  an  office  by 
plaintiff.  In  his  own  right,  as  provided  by  title 
(12,  Uev.  at,  entitled  "Usurpation  of  UtHce." 
No  question  having  been  raised  la  the  district 
court  or  In  this  court  as  to  tbe  form  of  the 
action,  we  will  consldv  It  only  on  the  record 
before  us. 

Tbe  action  ts  based  on  the  provisions  of  Act 
Xa  51  of  the  18th  LeglBlaHve  Assembly  of  the 
Territory  of  Arizima,  as  It  appears  In  the 
published  laws  at  that  sesrion,  on  pages  68, 
tiO,  and  70.  Plaintiff  was  the  duly  elected  and 
qnallfied  recorder  vt  Cochise  county,  and,  as 
anch  recwder,  claims  poBsesBion  of  the  books, 
records,  etc.,  of  the  board  ot  supervisors  of 
said  county,  as  per  the  provisions  of  the  third 
subdivision  of  section  2  of  the  act  last  men- 
tioned. Cochise  county  Is  a  county  of  the  tlilrd 
class,  as  established  by  said  act;  and,  by 
said  subdivision,  plaintiff  Is  ex  officio  clei4c  of 
the  board  of  sui>errfaora  of  said  county.  In 
said  subdirtsion  Is  the  following:  "Third. 
•  •  •  The  county  recorder  shall  be  ei-offldo 
clerk  of  the  board  of  supervisors  *  *  *." 
Raid  act  was  first  Introduced  in  the  house  as 
bouse  bill  Xo.  9.  The  plaintiff  offered  in  evl- 
<lence  a  certified  copy  of  said  bill.  The  certifi- 
cate attached  thereto  is  as  follows:  "I,  Chas. 
M.  Bruce,  secretary  of  the  territory  of  Arizona, 
'do  hereby  certify  that  tlie  within  copy  is  a  true 
and  complete  transcript  of  the  house  Mil  No. 
U  of  the  Eighteenth  Legislative  As8c>ml>ly  of 
the  Territory  of  Arizona,  filed  In  this  office  the 
22nd  day  of  March.  A.  D.  18i)5,  at  4  o'clock 
p.  m.,  as  provided  by  law.  •  •  The 
said  certified  copy  of  tbe  act  Is  tlte  same  as 
Act  So.  61,  publlslied  on  pages  i»S,  C!>,  and 
TO  ot  the  Sesskin  Xjiwh  ot  the  18th  lA'glsla- 
tlve  Assembly  of  the  Territory  of  Arizona.  The 
defendant  contemls  tlut,  when  said  bill  pansed 
tbe  respective  houses  of  the  leglslatire  assem- 
bly, it  had  two  sections  (viz.  sections  &  and  6) 
more  than  are  in  the  said  certified  copy  of  said 
act;  that  said  sections  were  omitted  or  stricken 
from  the  engrossed  Wl  after  the  blU  was  puss- 
ed,  antl  before  It  was  enrolled,  and  tigned  by 
the  presiding  officers  of  the  two  houses,  and 
the  governor.  And  the  evMoice  offered  by 
him  was  for  the  putpose  ct  establlrtibig  that 
fact. 

It  is  admitted  by  the  counsel  for  defendant 
that  the  Introduction  of  the  copy  of  the  act 
certified  to  by  the  secretary  of  the  terrltorj', 
as  evldeu<-e.  was  proper,  as  per  parngraplis 
18frr-18T0  of  tbe  RevlKed  Statutes  of  Arizona, 
but  he  contends  that  the  journals  ot  the  re- 
spective houses  of  the  legislative  assombly 
may  1>e  rpceired  to  show  that  said  act  Is  not 
cori-ect.  It  Is  admitted  that  said  certlficKl 
copy  la  printed  In  the  Acts  of  the  18tb  Jjegls- 
lative  Assembly.  l*amgraph  lUtil,  supra.  Is 
as  follows:  "The  printed  statute  books  of 
this  territory,  •  •  •  shall  be  received  as 
evidence  of  the  acts  •  •  •  therein  con- 
tained." It  Is  provided  in  paragraph  ISdS: 
"A  certified  copy  under  the  band  and  seal  of 


thesecretaryof theterritoryofanyact  •  •  * 
deposited  In  bis  office,  in  accordance  with 
law,  shall  be  received  as  evidence  thereof.'* 
Famgraphs  1800  and  ISTO  contain  .similar 
provisions.  By  the  provisions  of  the  fore- 
going paragraphs,  it  Is  clear  that  the  certified 
copy  of  the  act  referred  to  must  be  received 
as  evidence,  and  its  provisions  cannot  be  add- 
ed to  nor  taken  from,  unless  the  said  para- 
graphs are  In  conflict  with  the  provisions  of 
the  constitution  of  the  United  States,  or  of 
the  acts  of  congress.  Said  paragraphs  can- 
not be  in  conflict  with  said  constitution  and 
the  acts  of  congress,  unless  the  constitution 
and  the  acts  of  congress  make  tbe  Journals 
of  the  legislattve  assembly  evidence  of  that 
nature  that  acts  of  said  assembly  may  be 
shown  to  be  different  from  the  acts  which 
have  been  enrolled  and  signed,  and  deposited 
with  the  secretaiy  of  the  territory.  By  sec- 
tion 1S44,  Bev.  St.  U.  S.,  it  Is  provided:  "The 
secretary  shall  record  and  preserve  all  the 
laws  and  proceedings  of  the  legislative  as- 
sembly, and  all  the  acts  and  proceedings  of 
the  governor  In  the  execatlve  department;  he 
shall  transmit  one  copy  of  the  laws  and  Jour- 
nals of  the  legislative  assembly  *  *  *.  He 
shall  prepare  the  acta  passed  by  the  legisla- 
tive assembly  for  publication  and  furnish  a 
copy  thereof  to  the  public  printer  of  the  ter^ 
ritory  within  ten  days  after  the  passage  of 
such  act."  The  officer  mentioned  in  the  stat- 
ute Just  quoted  Is  the  secreVary  of  the  terri- 
tory,—an  officer  appointed  by  the  president 
of  the  United  States,  and  cme  on  whom,  by 
said  statute,  certain  official  duties  are  Im- 
posed. It  Is  thereby  made  his  duty  to  re- 
cord and  preserve  the  laws  of  the  legislative 
assembly,  and  to  prepare  the  acts  (laws)  for 
publication,  and  to  furnish  copies  thereof  for 
publication.  From  bim  alone  can  tbe  acts 
be  received  and  published.  The  laws  of  the 
territory  are  therefore  committed  to  his  keep- 
ing, and  from  bim,  and  In  no  other  way,  can 
they  be  received  for  publication,  and  be  pub- 
lished by  authority.  By  an  act  of  congress 
approved  July  19, 187«  (1  Supp.  :^v.  St  U.  S. 
p.  2:t0,  c.  212),  it  is  provided  "that  every  bUl 
which  shall  have  passed  tlie  legislative  coun- 
cil and  house  of  repn>scntatlves  of  the  terri- 
tory of  Arizona  shall,  before  It  becomes  a 
law,  be  presented  to  tbe  governor  of  the  ter- 
ritory; If  he  approve  it,  he  shall  sign  It;  bnt 
if  he  do  not  approve  H  he  sliall  return  It,  with 
Ills  objections,  to  tlie  house  in  which  It  origi- 
nated, who  shall  enter  tbe  objections  at  large 
upon  thtir  Journal,  and  proceed  to  recontdder 
It.  If,  after  such  consideration,  two-thirds 
of  that  house  shall  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  oth- 
er house,  by  which  It  shall  likewise  be  recon- 
sidered, and  If  approveil  by  two-thirds  of 
that  house  it  tdiall  iK'come  a  law,  tbe  govern- 
or's objections  to  the  contrary  nutwlthstaud- 
Ing;  1)ut  in  such  case  the  votes  of  both 
houses  shall  be  determlntnl  by  yeas  and  nays, 
and  be  entered  upon  the  Journals  of  each 
house  respectively.  •  •  •"  By  said  act  of 


Digitized  by  Google 


1028 


PAOiriG  BEPOBTEB,  Tol.  42. 


congress,  It  Is  provided  tbat  erery  bill  which 
shall  have  pawed  the  leglalatlTe  assembly 
shall,  before  It  becomes  a  law.  be  presented 
to  the  goreraw.  If  he  approreB  It,  he  most 
sign  It  When  signed  by  the  goTemor,  It  Ls 
a  law,  and  then  It  must  be  recorded,  and  pre- 
serred  by  the  secretary,  and  published,  etc.. 
aa  specified  In  section  ISH,  Ber.  St.  U.  B.,  su- 
pra. If  a  document  purporting  to  be  an  act 
of  the  l^slative  assembly  be  presented  to 
the  secretary  of  the  territory,  hsTlng  upon  It 
the  signature  of  the  gOTcmor,  and  purporting 
.to  bare  been  approred  and  signed  by  him,  as 
'a,  law,  the  secretary  may  treat  It  as  a  law. 
and  cannot  resort  to  any  other  means  to  de- 
jtennlne  whether  it  is  a  law  or  not  The  act 
lunder  consideration  is  such  a  document  It 
Is  not  necessary  fcr  us  to  determine  what 
jwould  be  the  duty  of  the  ssid  secretary  In 
jcaae  such  a  document  had  not  been  approved 
,hy  the  governor  when  presented  to  him,  and 
'bad  been  returned  by  him  to  the  house  in 
.which  It  originated,  with  his  objections.  If 
,the  Jonmala  ct  the  l^lslatlTe  assembly  can 
|be  rec^Ted  In  evidence,  It  is  certain  that  they 
■can  be  received  as  evld«ice  only  in  cases 
where  the  bill  has  been  returned  by  the  gov- 
jemw  to  the  bouse  In  which  it  originated, 
iwlthont  blB  approval. 

>'  Ckmnsel  for  appellant  c<mtend8  that  ceiv 
{tain  paragraphs  of  chapter  4  of  title  00  of 
,  Revised  Statutes  of  Axisona  make  the  Journals 
of  the  l^rislative  assembly  evidence  In  this 
case.  We  have  carefully  examined  that  stat- 
lute,  and  find  nothing  therein  to  warrant  such 
(a  conclusion.  That  statute  contains  provi- 
Islons  directing  the  mode  of  procedure  of  the 
leglidatlve  assemUy,  but  It  contains  no  pro- 
i  visions  dlffezlng  materially  from  those  con- 
tained in  the  sets  of  congress  heretofore  Quot^ 
ed. 

.  The  courts  of  many  of  the  states  have  de- 
cided that  the  joomals  of  the  l^fbdative  aa- 
sanblies  are  proper  evidence  In  cases  similar 
to  the  one  before  us,  while  the  (Opposite  has 
been  held  by  tbe  courts  of  about  an  equal 
number  of  states.  As  a  rule,  the  courts  that 
have  htid  that  tbe  jotunals  are  evidence  base 
their  defdslons  upon  the  provisions  of  the 
constttutlws  of  their  respective  states,  and 
it  will  be  olwerved  tbat  those  provisions  dif- 
fer materially  from  the  congressional  acta 
herein  cited.  The  acts  of  cmigress  with  ref- 
erence to  the  territories  are  to  the  territwiea 
what  the  constltnticHis  are  to  tbe  states. 
The  act  of  congress  as  to  ^  Journals,  refw^ 
red  Ui  nearly  identical  with  the  provlakms 
of  article  1,  |  6,  of  the  constitution  of  the 
United  States.  The  supreme  court  of  the 
United  States,  In  the  case  of  Field  v.  Clark,— 
a  case  possessing  facts  near^  identical  with 
the  facts  in  this  case,— decided  that  the  sign- 
ing by  the  qteaker  of  the  house  of  representa- 
tives and  by  the  president  of  ihe  senate,  In 
open  session,  of  an  enrolled  bill,  is  an  official 
attestation  by  the  two  houses  of  such  blU  as 
one  that  has  passed  congress,  and  when  the 
bill*  thus  attested,  receives  the  approval  of 


the  president,  and  is  deposited  In  the  depart- 
ment ot  state  according  to  law.  Its  authuti- 
cation  as  a  bill  that  has  passed  congress  Is 
complete  and  nnimpeadiable;  that  it  is  not 
competent  to  show  frmn  the  Journals  ot 
either  house  of  coagnaB  that  an  af:t  so  au- 
thenticated, approved,  and  deposited  did  not 
pass  in  tbe  j^vclse  form  in  which  it  was 
signed  by  the  presiding  officers  of  the  two 
houses,  and  approved  by  the  president  Bldd 
T.  Clark.  143  U.  8.  648,  12  Sup.  Gt  495. 

The  questkm  Involved  In  this  case  is  as  to 
the  evidence  that  can  be  intro&iced  with  ref- 
erence to  a  bill  which  has  passed  the  legisla- 
tive assembly,  been  signed  by  the  xneddlns 
officers  of  the  respective  houses,  approved  and 
signed  by  the  govemM,  and  deposited  with 
and  recorded  by  the  secretary  of  tbe  terri- 
tory according  to  law.  No  question  can  be 
raised  In  this  case  with  leferoice  to  a  bill 
which  had  not  been  passed,  and  anthenti- 
cated  by  the  signatures  of  the  presiding  offi- 
cers of  the  respective  houses  of  the  legisla- 
tive assembly,  and  by  the  govenuv.  A  bill 
of  that  character  would  not  become  a  law  1^ 
any  acts  at  the  lenetazT  of  the  textltDry. 
His  acts  are  simply  ministerial,  with  refer- 
ence to  all  the  duties  rctioired  of  him  by  the 
said  acts  of  congress  supra. 

Tbe  only  eontratlon  of  anient  In  tUs  case 
Is  that  tbe  enrolled  bill,  wboi  signed  by  the 
presiding  officers  and  approved  by  the  gov- 
ernor, had  not  all  the  parts  which  it  had 
when  It  passed  the  reqiectlve  bouses  of  tbe 
legislative  assembly,  and  be  con^da  that  the 
Journals  of  the  reqiectlve  houses  ate  avtdence 
in  this  case.  The  acts  of  congress  and  tbe 
statute  of  Arizona  referred  to  expressly  re- 
quire that  certain  matten  shall  be  ontered 
upon  the  Journals.  We  need  not  determine 
what  would  be  the  ^ect  of  a  fftilure  to  com- 
ply with  said  requirements.  No  such  ques- 
tion Is  before  us.  As  to  matters  not  expressly 
required  to  be  altered  in  the  Journals,  they 
are  left  to  the  discretion  of  the  legislative 
assembly.  We  are  not  advised  of  any  rale 
<it  said  l^islatlve  aasembly,  or  either  honss 
thereof,  requiring  the  entry  of  bills  In  full  on 
the  Journals,  or  of  the  entry  of  amendments 
thereto  In  full  on  the  Joornals.  Unless  the 
bill  In  question  was  9iead  upon  the  Joui> 
nals  in  fnU  at  tbe  time  It  passed.  It  would 
not  be  poaslUe  to  detonniue  by  tlie  Journals 
whether  the  enrolled  bill  was  the  same  as  the 
engrossed  bill  or  not  The  Journals,  there- 
fore, would  not  be  sufficient  to  prove  the 
facts  contended  for  by  appellant  or  to  prove 
any  fact  contended  for.  without  the  aid  of 
parol  evidence.  The  Journals  of  a  legislative 
assembly,  as  a  rule,  are  made  up  of  short 
minute  Hitries,  framed  by  tbe  clerk.  In  lan- 
guage chosen  by  him,  without  time  for  de- 
liberation, which,  in  his  Judgment  he  be- 
lieves sufficient  to  express  what  was  done. 
Bills  and  amendm^te  thereto  are  mually 
mentioned  In  the  Journals,  and  noted  therein, 
by  their  titles  and  numbers.  The  Journals, 
in  tbe  nature  of  things,  must  be  constructed 
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out  of  looae  and  hasty  memoranda  made 
often  In  the  pressure  of  business.  In  the 
main  they  are  kept  for  the  benefit  of  the 
members  of  the  body,  to  aid  them  In  the  dis- 
charge of  their  legislative  duties,  and  that  the 
public  may  be  informed  of  the  acts  of  the  in- 
dividual members.  1  Story,  Const  S§  SiO, 
841.  In  Pangborn  v.  Young,  32  N.  J.  Law. 
29,  37,  it  Is  sold:  "Can  any  one  deny  that  If 
the  laws  are  to  be  tested  by  a  eomyarison 
with  these  journals*  so  imperfect,  so  uuau- 
thenticated,  that  the  stability  of  all  written 
law  will  be  shaken  to  its  very  foundation? 
In  Judging  of  consequences,  it  Is  scarcely  too 
much  to  say  that  the  legal  existence  of  al- 
most every  legislative  act  w^ould  be  at  the 
mercy  of  all  persons  having  access  to  these 
Journals;  for  it  is  obvious  that  any  law  can 
be  Invalidated  by  the  interpolation  of  a  few 
lines,  or  the  obliteration  of  one  name  and  the 
substitution  of  another  lu  its  stead."  For  a 
court  to  permit  evidence  to  impeach  an  act 
which  purports  to  have  paased  the  legislative 
assembly,  attested  by  the  signatures  of  the 
presiding  officers  of  the  respective  bouses 
thereof,  approved  and  signed  by  the  govern- 
or, and  deposited  with  the  officer  who  by  law 
is  the  custodian  thereof,  without  authority 
by  constitutional  pi-oviaions  clearly  expressed, 
would  be  to  destroy  the  independence  of  one 
of  the  three  co-ordinate  branches  of  our  gov- 
ernment, and  make  the  legislative  de]>art- 
ment  subordinate  to  the  judicial  Bx  parte 
Wren,  63  Miss.  512. 

The  only  other  question  presented  Is  as  to 
the  constitutionality  of  said  act.  Appellant 
contends  that  It  is  in  conflict  with  the  provi- 
sions of  the  act  of  congress  commonly  called 
the  "Harrison  Act,"  and  for  that  reason  void. 
Said  act  of  congi*ess  contains,  among  other 
provisions,  the  following,  viz.:  "That  the 
legislatures  of  the  territories  of  the  United 
States  •  •  •  shall  not  pass  local  or  special 
laws  In  any  of  the  following  enumerated 
cases,  that  Is  to  say;  Granting  divorces. 
Changing  the  names  of  persons  or  places. 
Laying  out,  opening,  altering  and  working 
roads  or  highways.  •  *  •  Regulating  coun- 
ty and  township  affairs.  Re^nilatlng  the 
practice  in  courts  of  Justice.  •  •  *  For  the 
punishment  of  crimes  or  misdemeanors. 
*  *  ♦  Regulating  the  rate  of  interest  on 
money.  •  •  •  Creating,  increasing  or  de- 
creasing fees,  percentage,  or  allowauceB  of 
public  officers  during  the  term  for  which  said 
officers  are  elected  or  appointed.  •  •  ♦"  24 
Stat.  170.  The  contention  Is  that  it  Is  in 
conflict  wltb  the  last  sentence  quoted,  viz. 
"Creating,  increasing  or  decreasing  fees,  per- 
centage," etc.  Before  the  act  under  consid- 
eration was  passed,  the  counties  of  the  terri- 
tory were  divided  into  three  classes,  viz.  first, 
second,  and  third.  Said  classification  was 
based  upon  the  number  of  registered  voters. 
All  counties  having  a  certain  number  of  vot- 
ers were  counties  of  the  first  class;  counties 
having  a  less  number  of  votei-s  than  what 
was  required  for  a  first-class  county,  and 


more  than  a  certain  designated  number,  were 
counties  of  the  second  class;  and  counties 
having  a  less  number  of  voters  than  the  num- 
l>er  required  to  make  a  county  of  the  second 
class  were  of  the  third  class.  During  the 
existence  of  such  classification,  laws  were  en- 
acted fixing  the  fees  and  salaries  of  county 
officers  according  to  the  said  classification. 
As  a  rule,  an  officer  of  a  first-class  county  re- 
ceived more  than  an  officer  of  the  second 
class,  and  an  officer  of  the  second-class  coun- 
ties more  than  one  of  the  third  class.  The 
officers  of  counties  of  one  class  received  the 
same  compensation,  I.  e.  a  sheriff  of  one  first- 
class  county  received  the  same  compensation) 
which  was  allowed  the  sheriffs  of  all  othw 
first-class  counties.  The  act  in  question  chan- 
ged the  mode  of  classification  from  the  num- 
ber of  registered  voters  to  the  assessed  valua- 
tion of  the  property  within  the  counties.  ■  -  By 
it,  counties  having  the  greatest  amount  of 
property  are  made  first-class  counties.  Un- 
der this  act  the  counties  of  the  territory  are 
divided  Into  six  classes,  and  the  fees  and 
comctensatlon  of  the  officers  of  each  class  are 
uniform  throughout.  Just  as  they  were  under 
the  former  classification.  The  purpose  of  said 
act  of  congress  is  to  prevent  special  legisla- 
tion. The  act  under  consideration  Is  not  such 
legislation.  The  Judgment  of  the  district 
court  is  affirmed. 

HAWKINS,  J.,  concara. 

BAKER,  C.  J.  (concurring).  The  great  Im- 
portance of  the  questions  involved  In  this 
appeal  must  serve  as  an  ai>ology  for  outlin- 
ing my  views.  The  delicate  equipoise  exist- 
ing between  the  Judiciary  and  the  legislative 
departments  of  the  government,  if  not  the 
Integrity  of  the  latter,  and  the  stability  of 
the  whole  l>ody  of  our  statute  laws,  are 
fairly  within  the  issues  presented,  and  in 
such  a  case  It  must  be  permissible  to  urge 
every  sound  reoBtm  In  san^ort  of  the  final 
conclusion. 

The  point  is,  can  the  Journals  of  the  legis- 
lature be  Introduced  fn  evidence  to  contra- 
dict or  nullify  the  enrolled  bill?  In  other 
words,  is  this  the  bill  as  it  passed  the  legis- 
lature? The  duty  of  the  courts  to  pronounce 
an  act  void  which  Is  repugnant  to  the  consti- 
tution must  not  be  confounded  with  this  in- 
quiry. For  more  than  a  hundred  years  the 
courts  of  this  country  have  not  hesitated  to 
declare  an  act  of  the  legislature  void,  wb«i 
clearly  in  conflict  wltb  the  fundamental  law. 
1  Kent,  Comm.  450.  And  this  duty  does  not 
Involve  any  conflict  between  the  courts  and 
the  legislature,  for  It  is  only  securing  to  each 
kind  of  law  its  due  authority.  The  conflict 
is  really  between  the  different  kinds  of  law, 
—the  constitution  and  the  statute.  Nor  does 
the  exercise  of  this  function  show  that  the 
Judicial  power  is  superior  in  dignity  to  the 
legislative.  Cooley,  Const  LIm.  195.  Mani- 
festly, the  legislature  cannot  settle  the  ques- 
tion of  the  constitutionality  of  a  statute,  be- 
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cause  It  Is  a  party  Interested,  and  must  of 
necessity  decide  In  Its  own  favor.  The  meth- 
od of  determination  pursued  by  the  courts  is 
to  put  the  statute  alongside  the  constitution, 
and  the  final  determination  is  made  upon  the 
face  of  the  two  instruments.  Now,  the  con- 
tention here  is  not  tliat  the  bill  Is  in  conflict 
with  some  provision  of  the  constitution,  but 
it  Is  that  it  never  passed  the  legislature  In 
its  present  form;  that  two  material  sections 
are  omitted  from  the  act,  one  of  which  post- 
pones Its  etfect  until  January,  189T.  The 
proixialtion  Is  to  prove  such  omission  by  the 
journal  entries.  It  may  be  conceded  that  to 
decide  whether  or  not  the  journals  of  the 
legislature  may  be  explored  to  determine 
whether  or  not  the  act  passed  the  legislature 
Is  to  declare  a  rule  of  evidence.  This  being 
so,  the  argument  is  pressed  that  the  undis- 
puted facts  in  the  case  show  that  this  Is  not 
the  bill  passed  by  the  legislature,  and  tiiat 
the  omissions  referred  to  actually  occurred. 
The  parties  agreetl  to  this,— agreed  that  cer- 
tain affidavits  and  exhibits  attached  (copies 
of  journal  entries)  should  be  consldeved  in 
evidence;  and  these  clearly  show  the  omis- 
sion. Counsel  for  appellant  then  proceeds 
to  argue;  "The  facts  show  that  this  bill 
was  never  before  either  bouse  at  all.— was 
never  passed  by  either  house,— but  after  a 
bill  had  passed  both  houses  an  entirely  dif- 
ferent bill  was  made  up  by  some  clerk  of  a 
committee,  and  handed  to  the  governor  to 
sign.  The  bill  handed  to  the  governor  Is  not 
an  enrolled  copy  of  the  bill  which  had  passed 
the  house,  hence  the  bill  never  passed  at  all. 
Hero  Is  the  question  presented,  and  here  Is 
the  issue."  It  is  plainly  to  be  seen  that 
this  gives  the  question  the  slip.  By  what 
authority  is  the  admission  made?  "Who  is 
to  defend  the  legislature  when  a  private  liti- 
gant Is  suffered  to  admit  tliat  it  stultified  It- 
self? I  will  never  consent  that  suitors  may 
stipulate  the  invalidity  of  a  statute.  If  the 
jonrnnls  themselves  are  inadmissible  to  con- 
tradict the  law,  the  admissions  of  the  par- 
ties are  equally  so.  If  the  journals  are  in- 
competent evidence,  the  admissions  will  not 
make  them  competent,  and  tlie  case  must  be 
decided  as  if  tlie  Journals  were  offered  in 
evidence,  and  obJe<'ted  to  in  due  time  as  in- 
competent. 5Ir.  Justice  Cooley  doclan's  that 
the  courts  will  not  act  ui)on  the  admissions 
of  parties  that  a  bill  was  not  passed  In  ac- 
cordance with  the  constitution.  Cooley, 
Const.  T.im.  ItB. 

Rut  to  the  e.\act  point:  At  common  law  an 
authenticated  act  of  parliament  was  conclusive 
and  unimpeachable.  "And  It  cannot  be  alter- 
ed, amended,  dispensed  with,  suspcmlcd  or  re- 
pealed, bnt  In  the  same  forms  and  by  the 
same  authority  of  parliament;  for  It  is  a 
max.lm  in  law  that  it  requii-es  the  same 
strength  to  dissolve  as  tu  create  an  olilipatlon." 
1  HI.  Comm.  ISo,  ISO.  "Tlie  Journal  is  nf  pcod 
use  for  the  intercourse  iH'twcen  tlic  two 
hciusi's.  and  the  like.  When  the  act  is  pnssed. 
the  Journal  is  expired.    The  jomuals  of  iKir- 


llament  are  not  records,  and  cannot  weaken  or 
control  a  statute,  which  Is  a  record,  and  to 
be  tried  only  by  Itself."  Rex  v.  Arundel  (Trin- 
ity Term)  14  Jac.  Ilob.  lOft-111.  I..oi-d  Coke 
declaretl :  "A  record  or  enrollment  is  a  monu- 
ment of  so  high  a  matter,  and  Importeth  in 
Itself  such  absolute  verity,  that,  if  it  be  plead- 
ed there  is  no  such  record,  it  shall  not  receive 
trial  by  witnesses,  jury,  or  otherwise,  but  cmly 
by  Itself."  2  Bl.  Comm.  330.  "The  secre- 
tary [territories]  shall  record  and  preserve  all 
the  laws  and  proceedings  of  the  legislative 
assembly,"  etc.  Rev.  St.  U.  S.  S  1S44.  Thus, 
by  an  express  statute,  the  acts  of  the  legisla- 
ture become  a  "matter  of  record,"  in  a  per- 
manent and  lasting  fcMTn.  It  cannot  be  suc- 
cessfully denied  but  that  the  rule  announced 
by  these  ancient  authorities  is  the  same  as  ta 
understood  and  practiced  In  the  English  courts 
to-day.  "The  common  law  of  England  as 
now  practiced  and  understood,  shall.  In  its  ap- 
plication to  evidence,  be  followed  and  prac- 
ticed by  the  courts  of  this  territory,  so  far  as 
the  same  may  not  be  inconsistent  with  this 
act,  or  any  other  law."  Rev.  St  Ariz.  $  18»2i. 
So  it  may  be  fairly  claimed  that  the  English 
rule  Is  established  by  statute.  I  am  Inclined 
also  to  view  the  effort  to  introduce  the  Jour- 
nal entries  In  this  case  as  collateral  attack  ui>- 
on  a  high  record,  which  cannot  be  sustained 
by  proof  aliunde.  Brodnax  v.  Groom,  64  N. 
C.  244.  That  a  solemn  record  may  not  be  as- 
sailed by  evidence  outside  of  itself  is  a  univer- 
sal doctrine  in  our  Jurisprudence.  So  strin- 
gent Is  the  nde  that  It  Is  not  allowable  to  in- 
troduce a  minute  entry  of  the  same  court  to 
show  that  a  Judgment  was  set  aside.  The 
court  said:  "There  is  no  doubt  of  the  c<tm- 
petcnt  power  in  the  court  to  make  such  a  rule, 
but  the  question  is  whether  the  entry  of  such 
a  rule  upon  the  minutes  Is  to  be  recelvetl  as 
evidence  against  the  record.  It  apiiears  con- 
trary to  all  well-settled  technical  rules  upon 
the  sidiject  to  give  the  entrj-  that  effect.  A 
record  imports  verity,  and  can  only  Ik*  tiletl  by 
Itself."  Croswell  v.  Byrnes.  0  Johns.  2!Ht. 
"The  minute  entrj-  may  l>e  used  to  correct  the 
Judgment,  but  not  to  contradict  It."  Ilahn 
V.  Kelly.  :i4  Cal.  423.  It  cannot  be  well 
argued  that  the  journal  entries  of  a  legislature, 
in  their  relationship  to  the  bill,  are  superior 
to  the  minute  entries  of  a  coiul:.  In  their  re- 
lationship to  the  Judgment.  Besides,  it  may 
be  InfciTcd  by  the  direc*tion  to  keep  a  joumjil 
(itcv.  St.  Ariz,  g  2S1).>(  tliat  its  use  is  to  Ik;  for 
the  infdimiLtlon  of  tlie  legislative  body  ahme. 
Board  v.  Stevenson,  4li  X.  J.  Law,  17:j;  Ilex 
V.  Anindel,  supifi,  Tlic  decisions  In  other  ju- 
risdictions greatly  vary.  In  numbers,  merely, 
they  may  pi-eiiondenite  In  favor  of  the  rule 
which  accepts  the  jounial  entries  In  evidence. 
Rut  many  of  these  cjises  are  inappl it-able  to 
the  ca.'^e  at  bar.  They  liave  been  decided  gen- 
erally ui)on  some  njandiitorj-  provision  of  tlie 
st;ile  constitution,  requiring  the  evldejice  of 
a  compliance  with  tlie  mandate  to  he  "enter- 
ed" in  tlie  Journals.  Tims  a  reason  is  given 
for  the  cose.    All  such  eases  may  be  safely 
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laid  aside  in  this  matter,  for  no  constitutional 
provision  is  In  issue,  except  tlie  general  re- 
quirement that  all  laws  sltull  be  enacted  l>y 
tho  legislature.  "An  opinion  In  a  iiartieular 
cilso.  founded  on  spwlal  i-iicuiustnnfe,  is  no) 
aiti)ltc*al)le  to  cases  under  elreum  stances  essen 
tially  different."  Broolis  v.  Marl>ury,  11 
Wheat.  90.  Besides,  we  ought  not  to  be  in- 
fluenced BO  mueh  by  the  mere  numerical  ar- 
vay  which  can  he  paraded  for  either  side,  as 
by  the  Bound  principles  of  law  and  Just  rca- 
eoniug  which  may  be  embodied  in  the  cases. 
It  may  be  well  to  observe,  also,  tiiat  lu  the 
Jurisdictions  holding  the  Journal  entries  ad- 
missible the  tendency  is  to  recede  from  the  po- 
Bltlon.  In  GlideweU  v.  MaitUi,  51  Ark.  559, 11 
S.  W.  882.  Mr.  Justice  Sandels  says.  "The 
courts  are  gniTitatlng  towards  the  English 
rule,"— as  much  as  may  be  uudorstoud  froiy 
People  V.  Starne,  35  111.  130.  From  the  num- 
ber of  caaea  supporting  the  stand  taken  by 
this  court,  I  will  cite  but  a  few  In  addition  to 
those  noted  In  the  main  opinion,  and  this  Is 
done  because  of  the  sound  reasoning  upon 
I  which  they  are  baaed.  State  v.  Jones  (Wash.) 
;U  Pac.  201;  Territory  v.  Clajton  lUtah)  18 
iPac.  028;  Carr  v.  Coke,  116  N.  C.  223,  22  S.  E. 
jlO.  Is  not  there  too  much  dynamite  In  the 
I  proposition  which  admits  the  Joiunals  In  evi- 
|dence  to  contradict  the  enrolled  bills?  Is  not 
I  every  statutory  right— rights  independent  of 
I  the  common  law,  and  out  of  which  have 
'grown  valuable  titles,  etc.— endangered  when 
other  evidence  than  the  enrolled  bill  is  pre- 
sented to  show  that  it  is  not  the  law  ?  Ail  of 
the  laws  upon  our  statute  book  come  from  en- 
rolled bills.  Punishments,  even  the  death 
sentence  and  life  imprisonment,  have  t>een 
passed  under  them.  If  these  statutes  are  to 
be  questltmed,  and  forsooth  overthrown,  In  in- 
.Btances,  by  the  loosely-kept  and  fragmentary 
journals,  who  Is  so  blind  as  not  to  see  the  re- 
sult? The  United  States  supreme  court  de- 
'clared:  "We  cannot  be  unmindful  of  the  con- 
sequences that  most  result  if  this  court  feel 
'obliged  to  declare  an  enrolled  bill,  on  which 
depends  pobltc  and  private  Interests  of  vast 
magnitude,  which  has  been  duly  authenticated 
by  the  presiding  officers,  and  deposited  in  the 
archives  as  an  act  of  congress,  was  not  in 
fact  passed,  and  therefore  did  not  become  a 
law."  Field  v.  Clark.  143  U.  S.  649,  12  Sup. 
Ct.  495.  Judge  Black,  In  an  opinion  given 
Upon  a  similar  question,  said:  "I  fear  to  turn 
loose  a  principle  which  might  devour  the 
whole  statute  book."  Op.  Attys.  Gen.  L'. 
S.  Again,  It  must  be  conceded  that  the  dif- 
ferent eourts,  in  determining  the  question, 
would  come  to  different  conclusions,— one 
holding  that  the  statute  was  a  law,  and  anoth- 
er holding  that  It  waa  not  the  law.  TN'hat 
utter  confusion  would  arise?  All  are  presum- 
ed to  know  the  law,— are  held  to  know  the 
law;  but,  if  their  knowledge  be  made  to  de- 
pend upon  the  varying  decisions  nccessariiy 
arising  from  contradictory  records  and  linstl- 
ly-pn^)ared  Journals,  the  requirement  will  in- 


volve endless  confusion  and  hardship.  Stata 
V.  Bolce  (Ind.  Sup.)  40  N.  E.  113.  Tlie  clear- 
exit  issue  here  Is  one  of  power, — of  Jurisdlc- 
tlou.  Tlie  iMJWers  of  the  legislative  and  Judi- 
cial depart nieiits  are  not  merely  equal.  They 
are  exclusive  in  respect  to  the  duties  assigned 
to  each.  They  are  absolutely  Independent  of 
each  other.  Each,  wltliin  its  sphere,  is  hedged 
about  with  the  divinity  of  sovereignty.  "The 
difference  between  the  dei>artments  Is  that 
the  legislature  makes,  and  the  executive  ex- 
ecutes, and  the  Judiciary  construes  the  law." 
Chief  Justice  Marshall,  in  Wayman  v.  South- 
ard, 10  Wiieat.  40.  "  'Judge-made  law*  may 
be  Judicial  tyrauny.  The  Invasion  of  the 
province  of  the  one  by  the  other  is  wholly  un- 
warranted. The  legislative  and  Judicial  are 
co-ordinate  departments  of  the  government,  of 
equal  dignity.  Each  is  alike  supreme  in  ,the 
exercise  of  its  proper  functions,  and  cannot, 
directly  or  indirectly,  while  acting  within  the 
limits  of  Its  autliorlty,  be  subject  to  the  c«i- 
trol  or  supervision  of  the  other  without  an  un- 
warrantable assumption  by  that  other  of  pow- 
er which,  by  the  constitution,  is  not  conferred 
on  it"  Jurlge  Cooley  in  People  v.  Governor, 
29  Mich.  320;  Cooley,  Const.  Lim.  159.  In 
the  sense  of  the  separate  and  distinct  func- 
tions of  these  two  powers,  the  power  to  make 
the  laws  carries  with  it  the  power  to  declare 
what  has  been  done  In  that  respect,  other- 
wise the  grant  Is  a  mockery, 

"That  palter  with  us  in  a  double  sense; 
That  keep  the  word  of  promise  to  oar  ear. 
And  break  it  to  our  hope." 

To  look  into  the  Journals,  and  give  them 
controlling  effect.  Is  nothing  leas  than  to  su- 
pervise the  making  of  the  laws.  It  is  an  In- 
direct, but  nevertheless  an  effective,  way  of 
doing  it.  And,  once  set  In  motlcHD,  where 
would  the  power  end?  Suppose  the  engross- 
ing committee  were  about  to  Insert  a  clause  la 
the  bill  that  was  never  enacted,  and  the  Jour- 
nal clerks  were  about  to  record  It;  would  an 
Injunction  issue  to  prevent  the  wrong?  It  is 
not  so  clear  why  this  would  not  be  done,  if 
these  entries  could  be  subsequently  consider- 
ed, and  glvea  the  ^ect  of  controlling  the 
bill.  Every  one  must  see  that  such  a  course 
would  necessarily  lead  to  collisions  between 
the  legislative  and  Judicial  departments,  dan- 
gerous to  the  well-being  of  the  whole  body 
politic.  It  is  better— «afer~to  mark  the  point 
where  the  courts  are  requested  to  consider  and 
weigh  the  forraulie  by  which  a  bill  Is  enacted, 
with  a  view  to  test  the  existence  of  the  law 
Itself,  as  the  further  limit  of  Judicial  power. 
This  rule  respects  the  dtetinctifmB  existing  be- 
tween the  two  powers,  and  accords  to  the 
enrolled  bill  its  Just  due,  as  being  a.  certain 
and  fixed  test,  and  the  highest  evidence,  of 
what  the  legislatnre  has  done.  It  Is  true  that, 
under  the  rule  annotmced  by  the  decision, 
some  forger  may,  for  a  brief  while,  play  the 
role  of  a  lawmaker,  but  that  Is  a  less  evil 
than  to  turn  loose  in  the  legislative  halls  an 
unbitted  and  unbridled  power  ot  supervision. 
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The  sncceedlng  legldatore  can  undo  the  vil- 
lainy Hi  tbe  forger,  and,  If  he  la  cauglit  red- 
handed,  he  can  be  dealt  with  as  a  crlmlnaL 


PEOPLE  ex  Tel.  BOLLIX8  v.  BOARD  OF 
COM'RS  OP  BIO  GRANDE  COUNTY 
et  al.    (No.  878.) 

(Court  of  Appeals  of  Colorado.    Dec.  9,  1805.) 

Maitdamus  —  Alterxatitb  Writ  —  CoiiPBU.ixa 
Lbvt  or  Tax  —  Collatrkal  Attack  or 
Jddquent — pLKAQiNO— Demand. 

1.  The  parties  may  stipulate  that  tbe  peti- 
tion be  taken  for  the  alternative  writ  instead 
of  reQairing  an  order  for  iSBne  Of  an  ftltematlTe 
writ. 

2.  Gen.  St.  1883,  c.  23.  |  7,  as  amended  hy 
Act  1887,  §  1  (Sess.  Laws  1887,  p.  240),  provides 
that,  where  a  money  jadfnuent  is  rendered 
asainst  a  county,  execatibn  shall  not  iasue 
thereon,  but  it  maj  be  paid  by  a  tax;  but  notb- 
■  in|*  in  this  section  shall  prevent  the  county  com- 

miflaioners  from  paying  such  judgment  by  a 
warrant  drawn  by  them  on  the  ordinary  county 

|fand  in  the  conn^  treaaury;  provided,  that  the 
power  hereby  given  to  pay  such  judgment  by  a 
special  tax  shall  be  in  addition  to  the  power  of 
the  commiflflioncrs  to  levy  taxes  for  other  coun- 

ity  purposes,  but  they  shall  levy  under  this  law 
only  such  taxes  as  they,  iu  their  diBcretion,  may 
deem  expedient  or  necessary;    and  provided, 

I  further,  that  the  powers  heretty  given  the  roin- 

'missioners  shall  not  be  construed  as  requiring 
them  to  levy  any  special  tax  to  pay  any  jtidg- 

lUieut,  unless,  in  tlieir  discretion,  they  shall  so 
determine.  Act  1891,  S  5  (Sess.  Laws  1891,  p. 
289),  limits  the  general  taxing  power  of  the 

!  county  by  providing  that  there  shall  be  levied 

'for  ordinary  county  revenue  Ruch  rate  as  will 
be  sufficient  to  dofray  the  ordinary  couuty  ex- 
penses. Hvld  that,  there  being  no  money  in  the 
TOunty  treasury  applicaltle  to  payment  of  a 
judgment  against  the  county,  and  it  being  im- 
poHsible,  under  Act  1891,  that  there  shoum  be. 
the  commisniont  rs  have  no  arbitrary  power  to 
refuBe  to  levy  a  special  tax  to  pay  the  judar- 
ment,  but,  in  the  absence  of  any  defense,  will 
be  compelled  to  nmke  the  levy. 

I  3.  On  mandamus  to  compel  levy  of  a  tax  to 
pay  a  Judgment  against  a  county  the  judgment 
cannot  be  attacked. 

4.  A  petition  for  mandamus  to  have  a  tax 
levied  to  pay  a  judgment  against  a  county  need 
not  allege  the  nature  of  the  claim  on  which  the 
judgment  was  rendered.  If  its  nature  can  af- 
fect the  right  to  mandamus,  it  should  be  ^own 
by  the  return. 

5,  A  demand  for  payment  of  a  judgment 
against  a  county  is  sufficient  to  authorize  pro- 
eeedings  to  <-nmpel  levy  of  a  tax  to  pay  tlie  judg- 
ment, wlure,  in  resitonoc  to  tho  demand,  the 
('iimniis8i(inera  state  that  they  will  ueitlier  pay 
the  jndgnicut  nor  levy  a  tax  for  it. 

KiTor  to  district  comt,  Rio  Grande  ooniity. 

Petition  of  I-'rnnk  W.  Iloiliua  f()r  mamljiinus 
to  the  board  of  county  commisslonera  of  the 
county  of  llio  (Jrande,  D.  O.  Darnell,  and 
others.  Wilt  denied.  Plaintitl  brings  error. 
Reyorsed. 

E.  F.  Rlrbardson,  for  plaintiff  in  error,  Jes- 
Ke  Stpplienson  and  Geo.  P.  Wilson,  for  defend- 
ants In  eiTOT.    Doud  &  Fowler,  amid  curiie, 

BISSELL,  J.  Prank  W.  Rollins,  the  owner 
of  a  judgment  agiifnst  Rio  Grande  county.  In- 
stituted these  pniocedlngs  lu  mandamus  to 
compel  the  county  to  levy  a  tax  to  pay  the 


JudRment.  Aa  ori^nally  formed,  lasnes  botib 
of  tact  and  of  law  were  tendered  by  the  peti- 
tion and  the  answa.  All  questions  of  fact 
were  sulMequently  eliminated  1^  stipulation  of 
counsel  and  an  order  of  court,  and  only  tiiat 
part  of  the  answer  was  retained  which  prac- 
tically, though  somewhat  Infiwmally,  tendered 
an  Issue  of  law  as  upon  a  deunurer  regularly 
and  formally  put  hito  the  petition.  TTe  are 
therefore  only  omcemed  wlHi  this  matter. 
StaOng  only  the  salient  and  material  auc- 
tions, the  petitltm  recited  the  organization  of 
the  coun^  of  Rio  Grande  tmder  the  constitu- 
tion of  the  laws  of  Colorado,  and  its  poaeeasion 
of  the  general  contractual,  goremmental,  and 
pollUcal  powers  which  belong  to  this  daisa  of 
corporations;  tbe  election  of  a  board  of  county 
cammlgsloners,  who  were  named,  and  allescd 
to  hare  been  representing  the  county  and  trans- 
acting Hs  business  at  the  time  of  the  demand 
of  payment;  the  recovery  of  a  Judgment  In 
January,  1885,  by  Burrows  In  one  of  tbe  dis- 
trict courbi  of  the  state,  for  $10,502.77  and 
coats;  the  nonpayment  of  the  Judgment;  and 
the  petitioner's  title.  The  Judgment  was  In 
force  and  unrerersed,  and  tbe  right  of  the  pe- 
titioner to  collect  It  was  stated  In  apt  terms. 
The  steps  taken  to  collect  It  were  fully  nar- 
rated. On  the  11th  of  December,  1893,  ttie 
petitioner  served  a  notice  and  demand  on  the 
board  of  county  commissioners  at  one  of  the 
regular  soRsIons,  when  all  the  parties  named 
as  commissioners  were  present.  Generally  the 
notice  recited  that  tbe  plalntitT,  Rollins,  was 
the  owner  of  the  Judgment,  and  the  board  iras 
requested  to  levy  a  tax  to  pay  the  Judgment 
and  interest,  dcmnnding  that  It  be  levied  and 
put  on  the  tax  roll  of  the  county  tac  the  car- 
rout  year.  The  notice  was  dated  on  the  Uth 
of  December,  and  served  on  the  same  day. 
This  claimant  owned  sereral  other  Judgmoits 
agnfnat  the  county,  and  his  dnoand  corered 
them.  The  petition  purported  to  state  the  rec- 
ord of  the  proceedings  of  tbe  board  at  tbte 
meeting.  The  board  ordered  that  the  demand 
which  was  made  by  Rollins  be  rejected,  and 
the  clerk  ^"as  Instructed  to  notify  bim  that 
the  board  declined  to  levy  a  tax  or  to  pay  the 
Judgments.  The  petition  allied  there  were 
no  fnnds  In  the  treasury  appUcable  to  the  pay- 
ment of  the  de1)t,  and  that  there  had  been  none 
then?ln  since  the  rendition  of  tbe  Judgment 
The  failure  of  the  county  to  pay  the  Judg> 
mentis,  or  any  part  of  them,  or  to  levy  any 
tax  to  liquidate  them,  was  averred.  These,  in 
brief,  are  tlie  allegations  of  the  pleading. 
When  the  petition  vraa  filed,  an  order  was 
made  directing  the  Issue  of  tbe  altcmntlve 
writ,  which  accords  both  with  tbe  statute  re- 
lating proceodlnga  in  mandamus  and  is  In  har- 
mony with  the  ni>nal  course  of  tbe  common 
law.  The  order  was  not  carried  out,  but  the 
county  appeared,  and  stipulated  that  the  peti- 
tion sliould  lie  taken  ft>r  tbe  alternative  writ, 
and  the  matter  be  heard  on  the  law  issue 
fonneil  by  the  pleadings.  This  was  not  an  Ir- 
regularity which  at  all  affects  tbe  proceedings, 
and  reallj'  accords  with  the  rery  general  prac- 
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tice  wlilcb  now  prevails.  A  mandamus  Is  no 
longer  zeganled  as  a  prerugative  writ  Its 
form,  tenor,  and  purpose^  and  perhaps  It  may 
therefore  be  said  many  of  Its  objects,  are  to- 
tally different  from  those  which  obtained  when 
the  writ  was  first  devised.  This  position  could 
be  easily  sustaloed  by  a  reference  to  the  au- 
thorltlcB.  Howerer  Interesting  this  might  be 
as  a  bit  of  history  or  of  learning,  it  would  hare 
Yerj  little  significance  In  the  determination  o£ 
the  present  matter,  or  aid  in  the  establishment 
of  a  practice  which  may  be  deemed  pretty  well 
settled  by  both  tlie  statute  and  the  decltdons. 
Fisher  v.  City  of  CharlcBton,  17  W.  Va.  505. 

We  now  recur  to  the  main  qnestloD.  Put 
In  the  tersest  fashion.  It  concenu  the  right 
of  a  Judgment  creditor  to  compel  a  county  to 
levy  a  tax  to  pay  his  Judgment  If  this 
right  exists,  it  must  be  either  because  it  Is 
conferred  in  direct  terms  by  some  statute,  or 
conferred  In  terms  which  grant  the  rlglit 
when  the  act  is  construed  according  to  well- 
recognized  principles  of  statutory  construc- 
tion. The  revenue  legislation  pertaining  to 
this  matter,  and  that  which  confers  political 
and  governmental  authority  on  these  subdi- 
visions of  the  state,  are  not  always  definite, 
and  are  frequently  obscure.  This  uncertaln- 
ty  and  obscurity  Is  pronounced  and  unfor- 
tunate. Some  of  the  enactments  bear  the 
evident  marks  of  an  attempt  to  confer  the  au- 
thority on  the  county  authorities,  and  to  so 
eonfer  It  as  to  make  It  a  legal  certainty, 
though  so  deftly  expressed  as  to  leave  the 
purpose  of  the  legislation  In  doubt  to  any  but 
a  trained  legal  mind.  Notwithstanding  this 
apparent  fact,  the  duty  Is  put  on  the  court 
to  coDstrue  the  act  in  the  light  of  Judicial 
precedent,  and  the  apparent  purpose  of  the 
lejrislatlon,  regardless  of  our  Judgment  of  the 
source  or  the  history  of  the  acts.  As  the  law 
stood  in  1883,  whenever  a  Judgment  was  ren- 
dered against  a  county,  It  was  to  be  paid  by 
a  tax  levied  like  other  county  charges,  paid 
into  the  treasury,  and  turned  over  to  the  per- 
son to  whom  the  money  was  adjudged. 
There  was  a  proviso  in  the  section  which  like- 
wise permitted  the  payment  of  tlie  Judgment 
by  warrant  on  the  county  treasury,  when 
there  were  funds  there,  not  otherwise  appro- 
priated, which  could  be  applied  to  the  pur- 
pose. Gen.  St.  1883,  §  527.  Whether  this 
genera]  right  to  levy  a  tax  to  pay  a  Judg- 
ment would  be  always  available  Is  not  en- 
tirely clear.  Subsequent  legislation  puts  cer- 
tain reBtrietlons  on  the  county  authorities 
with  reference  to  the  amount  of  taxes  which 
may  be  levied  in  any  one  year.  (Jen.  St. 
1883,  S  2816.  According  to  this  provision, 
the  tax  levy  for  any  current  year  was  lim- 
ited to  10  mills  on  the  dollar  for  ordinary 
county  purposes.  Evidently  this  might  or 
might  not.  In  any  given  case,  produce  a  sur- 
plus after  the  payment  of  any  outstanding 
Judgment.  We  are  not  concerned  with  this 
poBBlble  difficulty,  Subsequent  acts  of  the 
legislature  have  totally  clianged  this  gen«al 
■chains  and  ba-n  teovglit  about  the  remit 


which  creates  our  present  difficulty.  In  1887 
the  legislature  passed  an  act  specifically  pro- 
viding for  the  levy  of  taxes  to  pay  Judgments 
against  counties.  Section  1  of  the  act  reads 
as  foUows:  "That  section  7.  (Aapter  23,  of 
the  General  Statutes  of  the  stato  of  Clolorado, 
be,  and  the  same  is  hereby  amended  so  as  to 
read  as  follows:  Sec.  7.  When  a  Judgment 
sliall  be  given  and  rendered  against  a  coun- 
ty of  this  state  in  the  name  of  Its  board  of 
county  commissioners,  or  against  any  county 
officer,  in  an  action  prosecuted  Xry  or  against 
him  In  his  official  capacity,  or  name  of  office, 
when  the  Judgment  Is  for  m<mey,  and  is  a 
lawful  county  cliarge,  no  execution  shall  is- 
sue thereon,  but  the  same  may  be  paid  by  the 
levy  of  a  tax  union  the  tauible  property  of 
said  county,  and  when  the  tax  shall  be  col- 
lected by  the  coun^  treasurer,  it  shall  be 
paid  over,  as  fast  as  collected  by  him.  to  the 
Judgment  creditor,  or  his  or  her  assigns,  up- 
on the  execution  and  delivery  of  pn^er 
vouchers  therefor;  but  nothing  contained  in 
this  section  shall  operate  to  prevent  the  coun- 
ty commissioners  from  paying  all  or  any  part 
of  any  such  Judgment  by  a  warrant,  drawn 
by  them  upon  the  ordinary  county  fund  in 
the  county  treasury;  provided,  that  the  pow- 
er hereby  conferred  to  pay  such  Judgment 
by  a  special  levy  of  such  tax,  shall  be  held  to 
be  In  addition  to  the  taxing  power  given  and 
granted  to  such  board,  to  levy  taxes  for  oth- 
er county  purposes,  but  the  board  of  county 
commissioners  shall  levy  under  this  law  onljr 
such  taxes  as  they,  in  their  discretion,  may 
deem  expedient  or  necessary,  and  all  taxes 
levied  by  authority  of  this  act  shall  not  ex- 
ceed, one  and  one-half  per  centum  on  the  dol- 
lar of  assessed  property  for  any  one  fiscal 
year;  and,  provided,  further,  that  the  pow- 
ers herein  given  to  the  board  of  county  com- 
missioners shall  not  be  construed  as  requir- 
ing said  board  to  levy  any  special  tax  to  pay 
any  Judgment,  unless  In  its  discretion  the 
said  board  shall  so  determine.  Any  and  aH 
taxes  levied  to  pay  the  last  payment  upon,  or 
to  pay  any  such  Judgment  shall  be  valid, 
whether  the  sum  sought  to  be  raised  thereby 
exceeds  the  sum  due  on  such  Judgment,  prin- 
cipal and  interest  or  not;  but  such  excess  ot 
the  sum  required  shall  not  exceed  a  sum 
equal  to  ten  per  centiim  of  such  require* 
sum,  and  no  sale  of  real  estate  made  to  mak* 
such  taxes  shall  be  invalid  by  reason  of  such 
excess,  if  the  same  is  within  the  above  speci- 
fied limit;  but  all  levies  to  pay  Judgments 
shall  be  made  as  near  as  poeslble,  to  raise  a 
sum  equal  to  that  due  on  the  judgment  to 
pay  which  the  tax  Is  levied;  but,  neverthe- 
less, any  excess  levied.  If  such  excess  does 
not  exceed  the  said  ten  per  centum  of  the 
sum  due  and  desired  to  be  paid,  shall  not  in- 
validate any  tax  levy  upon  or  tax  sale  of 
real  or  personal  estate,  made  to  raise,  make 
or  collect  the  said  sum  due  and  excess." 
Sesa.  Laws  1887,  p.  240.  The  grant  of  au< 
thotity  is  plain,  definite,  broad,  and  complete. 
Taking  the  granting  dauses  by  themMlvs% 
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they  give  tlie  amplest  authority  to  levy  a 
tax  to  pay  a  judgnioiif.  There  can  be  no  pos- 
sible dubitation  concerning  it.  The  siime  i-e- 
Btrletlon  which  was  expressed  In  section  527 
of  the  Geiieml  Statutes  is  retained  here.  The 
Judgment  creditor  may  not  issue  an  exccu- 
tlou  and  levy  on  the  property  of  the  county. 
The  legislature  still  resti-ictod  his  relief  to  the 
levy  of  a  tax  which  might  be  applied  to  this 
purpose.  The  county  commissioners  are  not 
necessarily  limited  to  the  exercise  of  this 
power.  According  to  this  act,  the  board  can 
levy  a  tax,  or  It  may  pay  the  creditor  by  a 
warrant  drawn  on  the  treasury.  This  Is  on 
the  assumption  that  there  is  money  in  the 
treasury,  not  otherwise  appropriated  or  dis- 
posed of,  which  the  board  sees  fit  to  apply 
to  the  liquidation  of  any  such  claim.  There 
would,  of  necessity,  be  no  money  In  the 
treasury  which  could  be  thus  use<l,  unless 
the  restricted  levy  of  10  mills  should  produce 
a  sum  which  would  exceed  the  ordlnai-y  ex- 
penses of  the  county.  This  might  often  hap- 
pen. Cases  might  arise  where  there  would 
be  money  In  the  treasui-j'  if  the  board  had 
levied  a  tax  to  the  full  limit  of  their  author- 
ity, and  the  proceeds  had  gone  into  the  coun- 
ty treasury.  No  such  fact  exists.  The  pe- 
tition avers  there  was  no  money  in  the  treas- 
ury which  could  be  applied  to  tlie  payment 
■of  the  judgment.  On  demurrer  this  must  be 
taken  to  be  true,  and  we  thus  have  a  case 
where  there  Is  no  money  properly  applicable 
to  the  payment  of  the  judgment  in  the  coun- 
ty ti-easury,  and  where  the  only  relief  the 
creditor  can  obtain  Is  through  the  exercise 
of  the  authority  to  levy  a  tax. 
'  There  is  still  another  ccmslderatlou,  aris- 
ing from  a  subsequent  act  of  the  legislature, 
which  is  of  very  great  significance,  force, 
and  import  In  compelling  this  court  to  fol- 
low the  precedents,  which  will  bo  cited.  As 
has  already  been  stated,  up  to  1SS7  the 
county  had  the  right  to  levy  a  lO-mills  tax 
for  ordiuarj-  county  purposes,  and  devote 
any  money  In  excess  of  the  ordinary  county 
charges  to  the  paj-ment  of  Judgment  cred- 
itors. Tills  power  has  been  taken  away. 
Tlie  county  authorities  may  not  now  levy  a 
tax  which  shall  equal  the  sum  of  10  mills  on 
the  dollar,  except  under  certain  detliiite  con- 
ditions. In  181)1  the  legislature  amended 
chapter  94  of  the  Statutes  of  1S83,  and  there- 
by limited  tlie  power  of  the  county  authori- 
ties with  respect  to  the  levy  of  taxes  by  the 
following  provision:  "Sec.  5:  There  shall  be 
levied  and  assessed  •  •  •  for  state  pur- 
poses *  *  *;  for  interest  aud  payment  on 
county  bonds  •  *  for  supLwrt  of  schools 
♦  •  •;  for  ordinary  county  revenue  such 
rate  as  will  be  sufficient  to  defray  the  ordi- 
nary county  exiMiuses.  *  •  *"  Seas.  Laws 
.1891,  p.  289.  It  can  therefore  never  happen 
that  there  will  be  in  the  county  treasury  any 
funds  on  whieh  a  warrant  can  be  drawn  to 
.pay  the  judgment  creditor.  It  must  be  aa- 
,8iimud  the  board  \yM\  obey  the  loglslatire 
command,  aud  levy  only  such  taxes  as  shall 


produce  a  sum  adequate  to  pay  the  estimat- 
ed and  i>robable  current  operating  exi»enses 
of  the  county.  The  averment  that  there  was 
no  money  In  the  treasury  applicable  to  the 
payiwent  of  this  judgment  may  not  only  be 
accepted  as  tnie  by  the  admissions  of  the  de- 
murrer, but  must  be  taken  to  be  legally  and 
presumptively  true  because  of  this  legisla- 
tion. Under  these  circumstances,  the  cred- 
itor can  never  be  paid  unless  the  county  au- 
thorities shall  levy  a  tax  to  satisfy  the  judg- 
ment. It  Is  impossible  othenvise  to  get  any 
funds  into  the  treasury  which  shall  be  legal- 
ly and  legitimately  applicable  to  this  specific 
object.  That  the  puiimse  is  a  legitimate  one 
must  be  conceded,  because  the  act  of  1S87 
expressly  coufers  on  the  Iward  the  authority 
to  levy  a  tax  to  pay  such  debts.  Considering 
only  the  terms  In  which  the  authority  is 
granted,  and  regardiug  only  the  fact  that  the 
creditor  Is  such  by  judgment,  and  therefore 
entitled  In  law  to  his  money,  everybody 
would  concede  the  duty  to  i>erform  was 
thereby  laid  on  the  board.  The  only  possible 
answer  to  the  decision  is  derivable  from  the 
proviso  contained  In  the  act.  That  proviso 
apparently  limited  the  power,  and  left  the 
cretUtor  without  the  right  to  compel  Its  exer- 
cise, because  of  the  discretion  conceded  to 
the  county  authorities.  If  we  should  accept 
this  construction.  It  would  create  an  Insur- 
mountable difficulty.  The  creditor  would  be 
at  the  mercy  of  the  county  authorities.  He 
would  be  entirelj'  dependent  on  the  gotnl 
faith  and  the  business  Integrity  of  those  who 
might  happen  to  constitute  the  county  gov- 
ei-nment.  We  can  easily  Imagine  his  situa- 
tion, if  the  county  was  at  all  embarrassed,  ei- 
ther by  the  extent  of  its  expenditures  or  the 
limit  of  the  debts  It  had  already  contracted, 
and  the  burden  of  Its  current  levies.  The 
situation  would  be  heightened  and  embar- 
rassed by  the  general  desire  to  escape  the 
burden  of  taxation.  The  wxtravagance  of 
one  board,  and  the  contraction  of  debts  which 
might  be  put  Into  judgments,  would  be  suc- 
ceedetl  by  a  con-espondlng  economy,  and  an 
agreed  limitation  of  the  levy  to  the  moxt 
economical  management  of  the  county  af- 
fairs. The  history  of  munleliiallties,  of  coun- 
ty governments,  of  state  affairs,  and  even  of 
national  concerns,  permits  us  to  Indulge  In  tlie 
presumption  that  the  accepttoice  of  this  con- 
struction might  lead  to  the  wholesale  repu- 
diation of  the  legitimate  obligations  and 
debts  of  counties.  This  consideration  forbids 
us  to  accept  the  consti-uctlon  which  the  rep- 
resentatives of  the  county  would  place  on  the 
statute.  It  lacks  honesty  of  puri>0Be,  and 
we  may  at  least  mistrust  an  Intention  to  re- 
pudiate a  debt  which  has  been  regularly  and 
legally  established.  We  shall  accept  no  such 
construction  on  the  basis  of  any  such  In- 
definite legiijdatlon.  Scanning  the  answer, 
we  might  be  led  to  conclude  the  Judgment 
was  not  legitimately  obtained,  and.  If  the 
matter  had  been  proiieriy  defended  by  the 
then  constituted  county  authorities,  the  debt 


Digitized  by  Google 


Colo.) 


PEOPLE  P.  BOARD  OF  COM'BS. 


1035 


might  not  have  resulteJ  In  a  judgment.  We 
are  not  at  liberty,  liowevcr.  on  this  IiCiirinK, 
or  In  tlicsf  i>r<;cet'(linKK.  to  Indul^'e  In  auy 
sncli  infcicnccs.  or  on  llie  liiiKis  of  any  aucli 
lirfsuniiiMoiis  to  hosltiite  to  oiifoivc  the  ai>- 
IKirciit  h'tiiil  rljihts  of  this  jml^jnient  oreditor. 
In  these  iiroowdlncs  the  Judjtuieut  mtwt  \)c 
accepted  aa  a  verity.  It  canuut  he  (.-ollateral- 
ly  attaeliod.  It  must  be  assumed  to  repre- 
sent an  honest  delit,  resulorly  contracteil, 
fahly  and  lioacstly  put  into  oolleetlble  form. 
I-.  8.  T.  Xew  Oi  U'iuis,  liy  U.  S.  381;  Wells  v. 
Town  of  Mason,  23  W.  Va.  4.">0.  These  and 
many  other  authorities  hold  the  indebtedness 
represented  by  a  Judgment  to  be  ooueluslvely 
establlsiietl  by  the  formal  entry.  It  therefore 
follows  that  Rolllus  had  a  claim  which  the 
county  could  not  impeach  or  attack,  because  of 
the  character  of  the  ludebtedness  ou  which  it 
was  entered.  The  ancillary  right  of  eufoix'e- 
ment  Is  a  legitimate  deilnction  from  these 
facts  and  this  law,  providing  the  discretion 
which  the  act  attempted  to  give  the  authori- 
ties Is  no  bar  to  proceedings  by  mandamus 
to  compel  the  levy  of  the  tax. 

This  question  has  been  so  often  and  so 
uniformly  adjudged  In  favor  of  the  Judgment 
creditor  as  to  require  no  argument  to  demon- 
strate it,  and  scarcely  the  citation  of  an  au- 
thority to  support  It.  Ever  since  the  early 
case  of  Supervisors  v.  U.  S.,  4  Wall.  435,  it 
lias  been  uniformly  adjudged,  words  like 
those  contained  In  this  statute  do  not  confer 
a  discretion  which  permits  the  board  to  levy 
a  tax  to  pay  a  judgment,  or  to  refuse  to  lev? 
it,  as  they  may  deem  fit  In  all  statutes  of 
this  description  the  word  "may"  Is  interpreted 
to  mean  "must."  The  permission  is  regarded 
as  equivalent  to  a  mandate  wherever  the  pub- 
lic interests  or  the  rights  of  third  persons 
are  concerned.  The  discretion  only  exists 
where  there  are  no  third  parties,  either  the 
public  or  persons,  to  be  injuriously  affected 
by  Its  ex&'clse.  This  matter  has  been  settled 
by  a  long  line  of  authorities  that  may  be 
found  in  all  the  text-books  which  treat  of 
this  matter.  1  Dill.  Mun.  Corp.  fi  08;  End. 
luterp.  St.  i  147;  Suth.  St  Const  {  4*30  et 
set].  Following  this  well-cstablisbfMl  rule,  we 
are  compelled  to  conclude  the  proviso  In  the 
statute  does  not  bar  the  application,  and  the 
judgment  creditor,  being  otluirwlse  remedi- 
less, may  invoke  the  power  of  the  court  to 
issue  a  mandamus  to  comtwl  the  board  to 
levy  the  tax  requisite  to  pay  his  judgment. 
He  was  without  other  adequate  remedy,  and 
under  such  circumstances  his  right  to  man- 
damus Is  well  settled.  We  are  aware  of  a 
recent  decision  In  ttie  circuit  court  of  appeals 
of  the  Eighth  circuit  (Board  t.  King,  lo  C. 
C.  A.  tKi,  67  Fed.  045)  which  Is  opiiosed  to 
this  doctrine.  We  have  read  the  opinion 
with  a  great  deal  of  care,  and,  while  we  do 
not  concur  In  Its  reasoning  as  applied  to  the 
case  at  bar,  and  possibly  not  as  applied  to 
tbe  case  which  was  decided,  our  difference 
springs  mainly  from  a  consideration  which 
erldoitly  was  not  present  to  the  mind  at  the 


eminent  Judge  who  wrote  the  opinion,  or  to 
the  court  which  Indorsed  it.  l.'uless  we  have 
ntiacheil  unusual  and  unwarranted  force  to 
the  subseiiuent  legislation,  we  must  cuncludo 
the  act  of  lSi>l  was  not  called  to  the  court's 
uttentlcm.  Our  llr.st  difference  with  the  dis- 
tinguished court  is  with  reference  to  the  de- 
feet  which  Is  pointed  out  lu  the  pleading. 
We  do  not  understand  the  court  to  put  Its  de- 
cision on  this  ground,  or  to  have  reversed  the 
case,  because  the  plaintiff  failed  to  allege  tlio 
cause  of  action  stated  In  the  suit  wherein  his 
judgment  was  recovered.  The  court  simply 
say  they  axe  unable  to  determine  from  his 
pleading  whether  the  Judgniout  was  rendered 
on  warrants  Issued  for  the  general  current 
expenses  of  the  county,  and  therefore  mat- 
ters as  to  which  the  board  of  county  commis- 
sioners might  have  some  discretion.  The  re- 
versal Is  nut  put  on  that  basis.  Stated  as  a 
principle  of  pleading,  we  cannot  concede  its 
accuracy.  The  suit  is  brought  on  a  judgment. 
The  Judgment  Imports  verity.  According  to 
the  decision  of  the  supreme  court  of  the  Unit- 
ed States,  cited  supra,  it  cannot  be  collateral- 
ly inquired  into.  Why  a  plaintiff  who  sues 
ou  a  Judgment  to  compel  a  board  to  levy  a 
tax  should  state  the  cause  of  action  which 
has  resulted  In  his  judgment,  ts  not  clear  to 
our  apprehension.  Since  the  court  did  not 
put  its  reversal  on  that  ground,  we  are  not 
compelled  to  do  otherwise  than  express  our 
want  of  assent  to  the  proposition.  We  con 
quite  readily  see  that  there  may  be  a  sug- 
gestion of  legal  accuracy  In  tlie  discus^on, 
and  that  It  may  contain  the  germ  of  a  de- 
fensible legal  proposition.  Where  we  should 
differ  respects  the  statement  as  to  tbe  party 
on  whom  is  properly  cast  the  burden  of  the 
plea.  We  think,  when  the  statute  provides 
that  a  Judgment  debtor  may  have  a  tax  lev- 
ied to  pay  his  Judgment,  where  no  warrant 
can  be  Issued  for  Its  liquidation,  the  statute 
means  preciset>-  what  it  says,  and  tlmt  there 
can  be  no  defense  to  the  plaintiff's  petition 
for  a  writ  founded  on  his  failure  to  allege 
that  his  cause  of  action  was  of  one  sort, 
rather  tlian  of  another.  Where  we  concede 
tlie  truth  may  lie— concerning  which  we  ex- 
press no  definite  opinlw,  since  the  question 
does  not  arise  in  the  present  controrersy— Is 
In  the  direction  of  the  defenses  which  might 
be  set  up.  We  should  say  nothing  about  it; 
only  where  we  in  any  wise  dissent  from  so 
eminent  a  court  we  are  bowid  to  express  the 
reasons  for  our  conviction.  The  statute  docs, 
in  terms,  purport  to  give  a  discretion  to  the 
l>oard  of  county  commissioners  to  either  levy 
a  tax  or  issue  a  warrant  We  have  Insisted, 
and  still  inrist,  that  their  discretion  is  a  legal 
one,  and  that  tbe  word  "may"  means  '*must,'* 
and  tlie  board  can  be  compelled  by  man- 
damus to  levy  a  tax,  unless  they  can  assign 
some  legal  reason  on  which  to  base  tiieir 
claim  of  right  to  the  exercise  of  the  dlscre- 
tlott  conferred.  We  sre  not  pr^uired  to  say, 
if  the  county  should  allege  that  the  plaintiff 
had  gotten  hia  Judgment  <m  warrants  which 
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were  Issued  In  the  discharge  of  tbe  current 
expense  of  the  county,  and  that  funds  would 
be  in  the  treasury  on  the  incomiug  of  the 
taxes  collectible  by  reason  of  the  current 
levy,  which  would  be  properly  applicable  to 
the  payment  of  these  clnims,  this  might  not 
be  a  good  return  to  an  application  for  such  a 
writ.  This  might  be  a  case  where  the  court 
would  refuse  to  issue  the  mandate.  We  ap- 
prehend, though,  it  is  a  matter  properly  pre- 
sentable in  the  return,  and  is  not  the  subject- 
matter  of  an  Indispensable  allegation  la  the 
application.  For  slmilai  reasons  we  are  In- 
clined to  withhold  our  assent  to  the  proposi- 
tion that,  because  the  discretion  may  be  ex- 
ercised In  either  one  of  two  ways,— either  by 
the  levy  of  a  tax  ot  the  issuance  of  a  war- 
rant,—the  trial  court  1b  without  the  right  to 
issue  a  writ  to  compel  its  exercise  in  the  only 
way  which  will  serve  to  protect  the  Interests 
of  the  petitioner.  If  the  doctrine  stated  In 
the  King  Case  were  carried  to  its  legitimate 
conclusion,  the  courts  could  never  compel  a 
board  to  levy  a  tax  to  pay  a  judgment.  A 
discretion  is  given  by  the  statute.  That  dis- 
cretion Is  to  levy  a  tax  or  issue  a  warrant. 
If  the  discretion  is  adjudged  to  be  sufficiently 
broad  to  permit  the  board  to  levy  a  tax,  or  to 
refuse  to  levy  It,  and  pay  the  judgment  by  a 
warrant  drawn  on  a  treasury  In  which  there 
are  no  funds  applicable  to  its  imymeut,  and 
to  which,  accordlug  to  the  allegations  of  the 
petition  and  under  the  statute  of  ISOl,  no 
money  can  ever  come  which  can  be  used  for 
tiiat  purpose,  a  discretion  will  be  conceded 
which  has  been  condemned  by  all  the  courts 
which  have  considered  this  subject.  It  is 
certainly  a  very  pronounced  example  of  what 
has  been  condemned  as  contrary  to  good 
morals.  It  was  once  Inquired,  "What  man 
Is  there  of  you,  whom,  if  bis  son  aslc  bread, 
will  he  give  him  a  stone?"  Matt.  vll.  9.  Un- 
der circumstances  like  the  present,  and  fol- 
lowing this  decision,  the  Judgment  cre<litor 
would  most  ceL*taInly  get  a  stone.  It  would 
create  the  never-ending  circle.  The  creditor 
reduces  a  legitimate  claim  to  Judgment.  On 
the  demand  to  pay  the  debt  or  levy  a  tax, 
the  board  refuses  to  make  the  levy,  but  is- 
sues a  warrant,  which  cannot  be  paid.  When 
this  warrant  Is  put  into  Judgment,  a  like 
residt  ensues.  A  task  would  thus  be  laid  on 
the  creditor  incomparably  easier  and  more 
pleasant  than  the  punishment  imposed  by  the 
gods  on  Sisyphus.  We  therefore  conclude 
there  is  by  the  statute,  In  the  absence  of  the 
suggested  defense,  or  any  other  equally  avail- 
able one,  no  such  dlscrotiou  vested  in  the 
board  as  will,  as  a  matter  of  law,  defeat  the 
petitioner's  right  to  the  peremptory  mandate. 

The  objection  based  on  the  chai-acter  ot  the 
demand  we  do  not  regard  as  well  taken. 
Tlie  Code  provides  for  the  issuance  of  the 
writ,  and  prescribes  the  general  fonn  and 
character  of  the  petition  and  the  proceedings 
which  may  l)e  had  and  taken  under  it.  This, 
with  the  ac<!epted  coui-se  of  such  proceedings 
in  states  wbne  there  are  no  Statutory  regula- 


tions, leads  us  to  conclude  there  ts  no  necessi- 
ty fiH-  greater  accuracy  in  the  statement  of 
the  petitioner's  chiim  than  would  suffice  as  a 
statement  of  a  cause  of  action  in  an  ordinary 
pleading.  In  other  words,  a  petition  for  a 
mandamus  is  to  be  construed  lu  the  same 
way,  and  subject  to  the  general  rules,  ap- 
plied In  the  construction  of  an  ordinary  com- 
plaint. The  certainty  to  a  certain  Intent  in 
every  particular  ts  no  longer  a  prerequisite. 
Substantial  accuracy  is  all  that  Is  necessary. 
Tested  by  these  rules,  the  petition  was  ample, 
and  the  writ  should  go.  The  form  of  the 
demand  was  enough  to  initiate  the  right  wh«i 
the  board  refused  to  act  in  the  premises. 
Their  refusal  was  couched  in  such  broad  and 
general  terms  of  denial  as  to  amount  both 
to  a  refusal  of  payment  and  a  refusal  to  levy 
any  tax  to  liquidate  the  debt  Since  the 
board  did  this,  the  law  does  not  require  any 
other  or  further  demand,  for  the  breadth  of 
tbe  denial  will  make  up  for  any  narrowness 
In  tbe  request,  and  the  two  together  must  be 
taken  as  sufficient  to  entitle  the  plaintiff  to 
file  his  application.  We  therefore  hold  the 
court  erred  in  sustaining  the  demurrer  and 
dismissing  the  plaintiff's  proceedings.  The 
Judgment  will  accordingly  be  reversed,  and 
remanded  for  further  proceedings  in  conform- 
ity with  this  opiuion.  Reversed. 


PEOPLE]  ex  rel.  ROLLIXS  v.  BOARD  OF 
COM'RS  OF  RIO  GRANDE  COUNTY 
et  al.    (No.  870.) 

(Court  of  Appeals  of  Oolorado.    Dec.  9.  1895.) 

Error  to  district  court,  Rio  Grande  county. 

Petition  of  Frank  W.  Rollins  for  mandamus 
to  the  lioard  of  coauty  commiHsioDers  of  tbe 
county  of  Rio  Grande.  D.  O.  Dsmell.  and  oth- 
ers. Writ  denied.  Plaintiff  brings  error.  Re* 
versed. 

E.  F.  Richardson,  for  idaliitiff  in  error.  Jes- 
se Htephensou  and  Geo.  P.  Wilson,  for  defend- 
ants in  error.    Dond  &  Fowler,  amid  curiic 

PER  CURIAM.  These  proceedings  were  in- 
stituted by  Rollins  to  collect  judgment  original- 
ly recovered  by  one  Jcnney.  and  transferred  to 
him.  They  took  substantially  the  same  steps 
as  in  the  other  caw  against  the  county  of  Rio 
Grande  l42  Pac.  1082),  and  for  the  reasons  gives 
in  that  the  plaintiff  in  entitled,  unless  the  mat- 
ter be  otherwise  defended  than  by  the  present 
domurrer,  to  a  judpmt'ut  directing  tlie  manda- 
tory writ  to  issue.  Referring  to  the  other  opin- 
ion for  th**  reasons  on  which  we  rest  oar  con- 
clusions, wo  reverse  and  remand  the  cause. 
Reversed. 


PEOPLE  ex  rel.  REYNOLDS  v.  BOARD  OP 
COM'RS  OF  RIO  GRANDE 
COUNTY. 

(Court  of  Appeals  of  Colorado.    Dec.  9,  155>5.)  ' 

Error  to  district  court.  liio  Grande  county. 

Action  by  the  state,  on  rolntioo  of  one  Reyn- 
olds, agnlnst  the  bonrd  of  connty  eommifwioners 
of  Rio  Grande  county.  Frc»n  a  judgment  for 
defendant,  plaintiff  brings  error.  Beveraed. 
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B.  F.  RidiarcbKO,  tot  |jalntiff  In  emw.  Jes- 
M  StepbeoKHi  and  Geo.  P.  Wilson.  Ua  def^id* 
ant  in  error.  Z>oad     Fowler,  amlcl  cnrlie. 

RBBD,  P.  J.  Id  this  caae  the  same  legal 
gaeAtlous  are  preseDted  as  Id  People  t.  Board  of 
Gom'ra  of  Rio  Grande  Co.  {decided  at  this  term) 
^  Pac.  1032.  The  facts  are  so  sliKbtly  Tariant 
that  no  examination  and  review  of  them  is  Dec- 
esaarr  ia  thia  opinion.  The  concluaion  in  that 
rafte  must  control  this,  a&d  requires  that  the 
judgment  be  reversed,  and  the  cause  remanded. 
Beveraed. 


WILSON  T.  AMEHIOAN  NAT.  BANK  OF 
PUEBLO. 

<Ooiirt  of  Appeals  of  Colorado.    Dee.  9, 1896.) 

FkaiTDDLBST  CoHVBTAiTCB — AsaiomiKirT  TO  Dbbt- 
oa  OP  AcoocMTs. 
Gen.  St  f  1620,  mnvidiog  that  aU  aaalgn- 
ments  of  goods  or  things  in  action  made  in  trust 
for  the  use  of  the  person  making  the  same  shall 
be  void  aa  against  existing  creditors  of  the  as- 
siKDor,  does  not  apply  where  a  debtor,  ou  being 
called  on  for  a  aettlement,  aasigned  all  hia  book 
accounts  to  the  creditor,  the  accounts  being 
worth  less  than  the  amount  of  the  debt 

Appeal  from  dlBtrlct  court,  Arapahoe  coan- 
ty. 

Action  by  Altus  T.  WUson  a^lnst  W.  R. 
Gregg.  An  attachment  was  issued,  and  pro- 
cess in  garnlsbmeut  was  served  on  certain 
persons  Indebted  to  plaintiff.  The  American 
National  Bank  of  Pueblo  intervened,  claim- 
ing to  own  the  debts  under  an  assignment 
from  defendant.  Judgment  for  Intervener, 
and  plaintiff  appeals.  Affirmed. 

Laws  &  Prescott,  for  appellant  Bogrars, 
Cnthbert  &  Ellis  and  Frank  L.  Woodward, 
for  appellee. 

THOMSON,  J.  On  the  25th  day  of  Janu- 
ary, 1893,  the  appellant  brought  ault  against 
W.  R.  Gregg  for  $585.83,  due  on  account.  A 
writ  of  attachment  was  Issued,  and  process 
la  garnishment  served  upon  certain  debtors 
of  Gregg,  who  thereupon  answered,  admit- 
ting their  Indebtedness  to  him.  On  the  27th 
day  of  February,  1893,  the  appellee  filed  its 
petition  in  intervention  in  the  cause,  alleging 
that  it  was  the  owner  of  the  debts  attached, 
by  virtue  of  an  assignment  to  it,  for  a  valu- 
able consideration,  made  by  Gregg  on  the 
24th  day  of  January,  1893,  of  all  his  book 
accounts  and  bills  receivable,  among  which 
were  the  debts  above  mentioned,  and  pray- 
ing an  order  upon  the  garnishees  for  the 
payment  to  tho  intervener  of  the  moneys  for 
which  they  had  answered  they  were  indebt- 
ed. It  appears  from  the  evidence  that,  on 
January  24tb,  Gregg  owed  the  intervener 
about  fll,000;  and  that  in  the  evening  of 
that  day,  the  bank  interviewed  Mr.  Gregg 
upon  the  subject  of  an  adjustment  of  the  in- 
debtedness. He  professed  himself  unable  to 
do  anything  except  to  transfer  his  book  ac- 
counts. The  following  instrument  was  then 
executed:  "Pueblo,  Colorado,  January  24. 
1S02.  For  value  received,  I  hereby  assign, 
transfer,  and  set  orer  to  the  American  Na- 


tional Bank  of  PaeMo  all  book  acconnts  and 
bills  receivable  due  and  owing  to  me  at 
Pneblo,  Bessemer,  and  Denver,  growing  out 
of  my  business  at  those  places  aa  a  dealer  In 
coal;  and  I  hereby  authorize  the  said  bank 
to  take  possession  of  my  books  of  account, 
and  collect  the  said  acconnts.  W.  R.  Gregg." 
The  bank,  upon  investigation,  found  that  the 
accounts  were  insuflBcient  and  Immediately 
instituted  legal  proceedings  for  the  recovery 
of  the  debt,  which  afterwards  resulted  In 
the  collection  of  the  amount  oi  its  claim,  ex- 
cept about  (4.000. 

Upon  the  hypotheala  that  the  accounts 
were  assigned  as  security  for  the  debt  coun- 
sel contend  that  the  transaction  was  void  by 
virtue  of  section  11  of  the  statute  of  frau^, 
which  reads  as  follows:  "All  deeds  of  gift 
all  conveyances,  and  all  transfers  or  assign- 
ments, verbal  or  writtra,  of  goods,  chattels 
or  things  In  action,  made  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be 
void,  as  against  the  creditors  existing  of 
such  person."  Gen.  St  S  1520.  They  lay 
down  the  general  and  comprehensive  propo- 
sition that  a  sale  absfdute  on  its  face,  but  In 
reality  given  for  the  purpose  of  securing  a 
past  indebtedness,  Is  equivalent  to  a  reserva- 
tion of  a  trust  tot  the  use  of  the  vendor,  and 
Is  therefore  within  the  statute;  citing  Hill 
V.  Rutledge,  83  Ala.  162,  4  South.  135;  Mc- 
Dermott  v.  Ebom,  90  Ala.  268,  7  South.  751; 
Newen  V.  Wagness,  1  N.  D.  62.  44  N.  W. 
1014;  Innis  v.  Carpenter,  4  Colo.  App.  80, 
34  Pac.  1011.  We  shall  give  some  attention 
to  these  cases  after  we  have  considered  the 
purpose  and  eftect  of  the  statute  itself.  Its 
object  as  appears  upon  Its  face.  Is  to  In- 
validate transfers  of  personal  property, 
which  have  the  effect  of  placing  It  beyond 
the  reach  of  creditors  of  the  person  making 
the  transfer,  but  which  at  the  same  time 
leave  a  beneficial  use  or  control  or  ownovhip 
in  him.  It  is  unimportant  whether  the  res- 
ervation of  the  use  Is  contained  In  the  Inatru- 
ment  of  transfer,  or  rests  in  parol.  In  either 
case  the  transaction  is  void  as  against  cred- 
itors. It  Is  the  fact  that  property  Is  actually 
conveyed  in  trust  for  the  use  of  the  person 
making  the  conveyance,  whether  the  decla- 
ration of  trust  Is  open  or  secret,— expressed 
in  the  conveyance,  or  the  subject  of  a  pri- 
vate understanding,— which  enables  creditors 
to  avoid  the  transfer.  There  may  be  no 
active  Intention  to  hinder,  delay,  or  defraud 
creditors,  but  there  must  be  an  Intent  that 
some  braeflt  in  the  property,  or  proceeding 
from  It,  shall  remain  in  the  vendor.  The 
trust  for  his  use  must  be  created  by  con- 
tract In  Curtis  v.  Leavltt,  15  N.  Y.  9,  a 
case  In  which  this  statute  was  the  subject 
of  discussion,  commencing  at  page  121,  the 
court  said:  "What  then.  Is  the  true  mean- 
ing of  the  statute?  It  declares  that  'all 
deeds  of  gift,  all  conveyances,  all  transfers 
or  assignments,  verbal  or  written,  of  goods, 
chattels,  or  things  in  action,  made  in  trust 
for  the  use  of  the  person  making  the  same. 
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Shall  be  void  as  afminBt  creditors,  existing 
or  subsequent,  of  such  person.'  All  reason- 
ing and  all  authority,  as  we  have  seen,  con- 
cur in  the  conclusion  that  it  has  no  applica- 
tion to  cases  of  real  and  actual  alienation 
upon  valuable  cousldei-atiou,  and  for  active 
and  real  purposes,  althoufjh  incidental  bene- 
fits are  reserved  to  the  ^rawtor.  There  is 
but  one  other  possible  lutei-pretation.  and 
that  is  the  one  to  which  the  lanjruaRe  Itself 
points.  It  is  the  deed,  etc..  to  the  use  of 
the  prantor  which  is  void,  and  not  the  deeil 
to  other  uses  and  for  other  objects.  Its 
true  name  should  be  a  statute  of  personal 
uses.  Its  object  is  to  render  simply  ineffectu- 
al purely  nominal  transfers  of  personal  es- 
tate where  the  entire  use  and  control  are, 
by  a  declaration  of  trust  in  or  out  of  the 
Instrument,  left  iu  him  who  makes  the  trans- 
fer." In  Campbell  v.  Iron  Co.,  1)  Colo.  00, 
10  Pac.  248.  Helm.  J.,  after  quoting  the  stat- 
ute, said:  "The  intent  with  which  the  trans- 
action Is  had  governs  the  application  of  this  1 
provision.  Similar  statutes  have  been  held  ' 
to  Include  only  those  cases  where  the  use  or  ' 
the  trust  for  the  benefit  of  the  grantor  was 
the  princiiKil  purpose  accomplished  by  the 
conveyance;  but  where  such  benefit  was 
merely  an  Incident,  the  main  purpose  and  I 
effect  of  the  instrument  being  lawful,  the  | 
application  of  the  statute,  save  possibly  as  ' 
to  such  Incidental  use  or  benefit,  has  been 
denied."  A  transfer,  purporting  to  be  an 
absolute  sale,  but  actually  made  to  secure 
an  indebtedness,  may  be  obnoxious  to  the 
statute;  but  there  must  be  some  purpose 
In  the  transaction  other  than  merely  secur- 
ing the  debt.  There  must  be  a  use  or  control 
or  benefit  In  the  property  re8er\-ed  to  the 
vendor  after  the  debt  is  paid.  Subject  to 
the  payment  of  his  claim,  the  vendee  must 
hold  the  property  to  the  use  of  the  vendor. 
In  such  case  It  is  ImmaterlaJ  whether  the 
claim  Is  for  a  past  indebtedness,  or  for  one 
then  created.  It  la  the  fact  that  the  use 
condemned  by  the  statute  la  reswred  that  is 
fatal  to  the  conveyance. 

We  shall  now  see  how  far  the  authorities 
cited  by  counsel  sustain  them  in  the  sweei)- 
ing  statement  that  any  ostensibly  absolute 
conveyance  or  assignment,  the  real  purpose 
of  which  is  to  secure  a  past  debt,  is  void.  In 
Hill  V.  Rutledge,  Blacock  executed  a  bill  of 
sate  to  Ilutledjre  of  his  entire  crop  of  cotton, 
corn,  peas,  fodder,  and  potatoes.  The  evi- 
dence was  that  the  bill  of  sale  was  given  to 
secure  a  pre-existing  debt  from  Blacock  to 
Rutletlge,  and  for  the  further  purpose  of  se- 
curing advances  already  made,  and  to  be 
made,  by  Rutledge  to  Blacock;  and  tliat 
Blacock  was  financially  embarrassed  and  in- 
solvent at  the  time,  and  Rutledge  had  knowl- 
edge of  that  fact.  There  were  two  prominent 
features  of  this  transaction  In  addition  to 
that  of  security:  First,  The  conveyance  of 
the  whole  property  was  not  necessary  for  the 
security  of  the  debt  owing  to  Rutledge.  It 
waa,  by  outdde  parol  agreement,  made  the 


bands  of  future  advances  from  him  to  Bla- 
cock. Second.  Blacock  was  Insolvent  to  the 
knowledge  of  Rutledge.  Proiierty,  therefore, 
which  should  luive  been  available  to  cred- 
itors of  Blacock,  was  covered  up  in  Rut- 
ItHlge's  name.  The  court  seeintKl  to  attach 
cousiderable  imi>urtunce  to  the  iusolvency  of 
Blae(K-k;  but  we  think  that,  without  that 
feature,  the  case  was  within  the  statute,  be- 
cause sucli  portion  of  the  property  conveyed 
as  was  unnecessary  for  Rutledge's  security, 
and  on  account  of  which  Blatwk  was  to  re- 
ceive advauces,  was  unquestionably  held  by 
Rutledge  In  trust  for  Blacock's  use.  The 
facts  upon  which  McDeruiott  v.  Ebom  was 
decided  w^e  shall  give  in  the  language  of  the 
judge  delivering  the  opinion:  "The  transfer 
of  the  grantor's  stock  of  merchandise  made 
to  the  Jefferson  County  Savings  Bank  by 
Ebom,  on  June  7,  188(i.  was  In  form  a  bill 
of  sale;  but  tlie  evidence  clearly  shows  that 
It  was  intended  as  a  security  for  a  debt  of 
$1,.50(».  and  it  was  therefore  but  a  mortgage. 
There  is  no  controversy  on  this  point.  The 
mortgagor  was  permitted  to  remain  In  pos- 
session of  the  goods  for  over  three  months, 
and  to  daily  sell  and  appropriate  the  proceeds 
of  sale  to  his  own  use.  The  evidence  satis- 
fies us,  moi-eover,  that  there  was  an  implied 
agreement  to  keep  the  matter  secret,  and  not 
register  tlie  mortgage  upon  the  public  rec- 
ords." X'pon  this  state  of  facts  the  court 
held  that  the  transfer  was  made  In  trust  for 
the  use  of  JOborn.  Comment  upon  this  deci- 
sion Is  needless.  The  facts  in  Newell  v. 
■\Vagnes8  were  these:  T.  T.  Lee  owed  New- 
ell &  Co.  an  unsecured  debt  of  $2,950.07.  He 
was  indebted  to  the  Merchants'  NatifHial 
Bank  of  Devil's  I.ake  In  the  sum  of  $2,480.04, 
which  was  secured  by  mortgage  upon  his 
homestead.  His  homestead  was  by  law  ex- 
empt from  execution,  and  therefore  could  not 
l>e  peached  by  his  general  creditors.  He 
made  a  bill  of  sale  of  his  entire  stock  of 
merchandise,  his  safe,  store  fixtures,  book 
accounts,  and  bills  receivable,  to  Newell  & 
Co.  ITie  transaction  purported  to  be  an  ab- 
solute sale;  but  it  was  orally  and  privately 
agreed  between  him  and  Newell  &  Co.  that 
the  property  should  be  received  by  tliem  as 
security  for  their  debt,  and,  fnrtlier,  that 
they  would  convert  the  property  into  cash, 
and,  after  paying  their  own  claim,  pay  the 
mortgage  of  the  bank  upon  the  homestead, 
turning  over  what  was  left,  after  making 
these  payments,  to  Lee.  The  cash  value  of 
the  stock  of  merchandise  and  fixtures  on  the 
day  of  the  transaction  was  $2,700,  and  the 
cash  value  of  the  lK>ok  accounts  and  bills  re- 
ceivable $(i.000.  Lee  was  insolvent,  and  was 
being  pressed  for  payment  by  various  cred- 
itors, which  facts  were  well  known  to  New- 
ell &  Co.  at  the  time  they  took  the  property; 
and  It  was  also  known  to  them  that  tlie  prop- 
erty upon  which  the  bank  held  its  mortgage 
was  Lee's  homestead.  The  court  held  that 
the  secret  trust  vitiated  the  sale.  And  why 
not?   Here  was  a  transfer  of  prop&rtj  vorth 
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¥8,700  In  casb,  to  secure  a  debt  of  $2,959.07, 
with  a  private  agreement  tbat,  after  paying 
this  amount  out  of  the  proceeds,  the  residue, 
amounting  to  over  |5,700,  should  be  devoted 
to  Lee's  personal  use;  part  of  it  to  be  applied 
in  the  satisfaction  of  a  mortgage  upon  bis 
homestead,  wblch  would  then  be  unincum- 
bered property,  and  beyond  the  power  of  his 
creditors  to  touch;  and  the  remaining  part  to 
be  given  to  him  in  cash. 

We  now  come  to  the  case  of  Innls  t.  Car- 
penter, upon  the  decision  In  which  counsel 
seem  to  place  their  chief  reliance,  and  be- 
tween which  and  the  case  at  bar  they  thlnlt 
they  And  a  similarity  amounting  to  parallel- 
Ism.  Let  us  see  wluit  were  the  distinguish- 
ing features  of  that  case.  J.  C.  Kennedy 
owed  Carpenter  something  over  $1,000  upon 
notes  which  were  not  due,  and  conveyed  to 
him  a  stock  of  goods  In  his  store  and  certain 
real  estate,  receiving  from  Carpenter  $1S0  In 
money  when  the  conveyance  was  made.  A 
portion  of  the  goods  were  attached  by  Hover 
&  Co.,  creditors  of  Kennedy.  Cari>enter  tes- 
tified that  the  transaction  was  an  absolute 
sale,  and  that  the  $150  was  part  of  the  con- 
sideration. Kennedy  testified  that  this  mon- 
ey was  an  additional  loan;  that  the  convey- 
.  ance  was  in  trust  to  secure  bis  Indebtedness 
to  Carpenter;  and  that  there  was  a  parol 
agreement  between  them  that  Carpenter 
should  take  cliarge  of  the  store,  manage  ihf: 
business,  keep  an  account  of  receipts  and 
expenditures,  and.  when  a  sum  sulUcient  to 
discharge  the  indebtedness  wa»  realized, 
turn  the  store  back  to  Kennedy.  There  were 
other  facts  and  circumstances  in  the  case 
which  made  It  conclusive  that  the  transfer 
was  not  intended  to  be  absolute,  and  that 
the  version  of  Kennedy  was  the  true  one. 
It  further  appeared  that  the  conveyance  em- 
braced all  the  property  owned  by  Kennedy. 
Referring  to  this.  Reed,  J.,  said:  "It  would 
seem  to  have  been,  in  contemplation  of  law, 
an  assignment  of  all  his  assets,  not  for  the 
benefit  of  all  creditors,  but,  in  the  way  of  an 
absolute  conveyance,  for  the  benefit  of  one." 
It  was  also  established  that  the  real  estate 
alone  which  was  conveyed  exceeded  in  value 
the  entire  amount  of  the  indebtedness.  There 
was  no  evidence  of  the  value  of  the  stock  of 
goods;  but  a  statement  subsequently  procure 
ed  from  Cari>enter  by  a  sister  of  Kennedy 
showed  sales  of  these  goods  to  the  net 
amount  of  $1,267.95.  What  became  of  the 
accounts  and  bills  receivable  did  not  appear. 
An  Instruction  to  the  effect  that  If  the  Jury 
believed  the  sale  was  not  absolute,  but  was 
made  as  security  for  the  indebtedness,  the 
transaction  was  void,  was  held  to  be  correct. 
Tbe  expression  of  the  court  in  reference  to 
this  Instruction  is  the  only  one  in  the  entire 
opinion  which  has  even  an  appearance  of 
sustaining  counsel's  proposltloii.  Rut,  ez- 
.amlnlng  It  carefully,  we  find  no  snch  doc- 
trine In  it  It  does  not  say  that  any  sale, 
apparently  absolute,  but  Intended  only  as 


security,  Is  void  as  to  creditors.  Its  effect  Is 
that  if  this  particular  sale  was  not  absolute, 
but  was  made  as  a  security  for  this  particu- 
lar Indebtedness,  the  transaction  was  void. 
It  was  therefore,  as  a  declaration  of  law,  by 
its  terms,  applicable  only  to  the  facts  of  the 
case  on  trial,  and  was  not,  and  was  not  in- 
tended to  be,  a  statement  of  a  general  prin- 
ciple. If  It  were  such,  it  would  be  Incorrect, 
because  It  would  declare  such  a  transaction 
void,  without  quallflcation;  whereas  it  would 
be  void,  If  void  at  all,  only  as  to  existing 
creditors.  That  transaction  being,  upon  the 
facts  of  that  case,  void  as  to  the  attaching 
creditors.  It  was  void  for  all  the  purposes  of 
the  case;  and  the  significant  omission  of  the 
statutory  quallflcation  would  confine  the  ef- 
fect of  the  Instruction  to  the  particular  case 
in  which  it  was  given,  even  if  its  general 
language  did  not  explicitly  so  confine  It 
Now,  what  appearance  do  the  facts  of  that 
case  present?  The  store  alone  was  regarded 
by  the  parties  as  more  than  sufficient  to  pay 
the  indebtedness.  The  agreement  was  to 
restore  it  to  Kennedy  when  Carpenter  should 
reallEe  the  amount  of  the  debt  from  sales  of 
the  goods.  After  he  l^id  made  sales  to  the 
amount  shown  in  the  statement,  there  were 
still  goods  for  Hover  &  Ca  to  attach.  What 
the  amount  of  their  claim  was,  and  what 
was  tbe  value  of  the  goods  attached,  we  do 
not  know;  but  from  the  enUre  case  It  seems 
quite  clear  that  the  value  of  the  whole  stock 
was  considerably  In  excess  of  the  amount 
owing  to  Carpenter.  Then,  besides  the  goods. 
Carpenter  took  a  conveyance  of  real  estate, 
which  of  itself  was  worth  more  than  all  that 
Kennedy  owed  him.  Kennedy  denuded  him- 
self of  his  entire  property,  ami  placed  every- 
thing he  had  beyond  the  reach  of  his  cred- 
itors. A  large  proportion  of  the  property 
was  unnecessary  for  any  purpose  of  security, 
and,  by  tbe  conveyance,  was  simply  covered 
up  In  the  name  of  Carpenter.  It  was  upon 
these  facta  that  this  court  held  the  transfer 
of  the  goods  to  be  In  trust  for  the  use  of  Ken- 
nedy, and  therefore  void  as  to  creditors.  In 
this,  as  in  every  case  to  which  we  have  been 
referred,  where  It  was  held  that  an  absolute 
sale,  made  as  security  for  a  debt,  was  within 
the  statute,  tbe  transfer  embraced  property 
which  the  professed  object  of  tbe  transaction 
did  not  require,  and  which,  being  unneces- 
sary for  purposes  of  security,  and,  by  rea- 
son of  the  tmnsfer,  unavailable  to  creditors, 
was  necessarily  fn  tbe  vendee's  hands,  solely 
for  the  use  of  the  vendor.  The  opinion  In 
Xewell  V.  Wagness,  supra,  contains  the  fol- 
lowing statement  of  the  principle,  quoted 
from  McGulloch  v.  Hutchinson,  7  Watts,  434: 
"A  blU  of  sale  by  a  debtor  to  one  preferred 
creditor,  purporting  on  Its  face  to  be  an  ab- 
solute conveyance  of  the  goods  of  the  debtor 
at  a  fixed  price,  bnt  In  reality  accompanied 
with  a  secret  trust  that  the  creditor  sliall 
hold  and  dispose  of  the  goods  for  tbe  dis- 
charge of  a  debt  much  less  in  amount;  and 
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pay  over  the  balance  to  the  debtor,  ia  mani- 
festly a  contrivance  by  wblcta  other  creditors 
may  he  hindered  and  prerented  In  the  re- 
covery of  their  debts.  It  is  the  secrecy  of 
this  trust— a  trust  Incompatible  with  tliat 
which  appears  on  the  face  of  the  transaction 
—that  constitutes  Its  iUegality." 

The  eham(!ter  of  the  transaction  vhtcb  is 
the  subject  of  this  controversy  can  be  gath- 
ered only  from  the  Instrument  of  assignment, 
and  the  circumstances  attending  Its  execu- 
tion. Gregg  was  largely  indebted  to  the 
bank.  The  bank  wanted  the  debt  paid  or 
secured,  and  so  notified  Oregg.  The  result 
was  the  assignment  of  the  accounts  and  bills 
receivable,  with  authority  to  collect  them. 
There  was  no  e3q)re8s  agreement  to  account 
to  Gregg  for  any  of  the  money  after  It  might 
be  collected.  The  evidence  does  not  show 
what  the  accounts  aggregated,  or  what  pro- 
portion of  them  was  collectible,  and  what 
not;  but  It  distinct^  appears  that  on  their 
face  th^  were  insufficient  to  satisfy  the  de- 
mand. How  far  they  fell  short  was  not 
shown.  The  facts  of  the  transaction  imply 
an  agreement  on  the  part  at  the  bank  to  col- 
lect the  accounts,  and  apply  the  money  real- 
ized, as  tar  as  It  would  go,  In  payment  of 
the  debt.  There  was  then  a  transfer  of  the 
accounts  absolute  In  form,  the  money  col- 
lected upon  them  to  be  received  by  the  bank 
in  payment,  pro  tanto,  of  its  claim.  This  Im- 
plied agreement  was  the  only  agreement  in 
connection  with  the  transaction,  outside  of 
what  Is  expressed  In  the  Instrument  of  as- 
slgnmeut  itself.  Now,  it  does  not  matter 
much  whether  we  call  this  an  absolute  sale 
or  an  assignment  for  security.  Its  practical 
effect  is  the  same,  whatever  technical  name 
we  may  give  it  The  accounts  would  not 
pay  the  debt,  even  If  they  were  all  collected. 
There  could  be  no  surplus  to  return  to  Gregg, 
and  there  was  therefore  nothing  which  could 
be  the  subject  of  a  trust  for  his  use.  There 
was  no  express  agreement,  and  the  facts  im- 
ply none,  which  conid  bring  the  transaction 
within  the  statute  upon  any  construction  of 
which  it  appears  to  us  to  be  susceptible,  or 
wbich  has  been  given  to  It  in  any  case  with- 
in our  knowledge.  It  is  true  that  the  banl? 
afterwards  instituted  legal  proceetlings,  by 
meanfl  of  which  It  realized  out  of  other  prop- 
erty of  Gregg  sufiAclent  money  to  reduce  Its 
demand  to  fiOOO;  but  neither  this,  nor  any- 
thing else  which  occurred  after  the  transac- 
tion was  completed,  affected,  or  could  affect. 
Its  character.  Furthermore,  for  aught  that 
appears,  the  accounts  were  Insufflcient.  or 
were  not  more  than  sufflcient,  to  satisfy  this 
balance;  as  to  that  matter  we  can  presume 
nothing.  The  fact  that  the  bank  was  able 
to  realize  money  from  its  suit  has  some  value 
as  showing  that  Gregg  was  possessed  of 
property  outside  of  the  accounts  and  bills  re- 
ceivable, which  was  available  to  creditors. 
Upon  the  facts  of  this  case,  as  they  are  dis- 
closed by  the  record,  the  assignment  by 


Gregg  to  the  bank  was  Talld,  and  gave  the 
bank  the  right  to  collect  the  debts  aadgned, 
and  apply  the  money  upon  Its  demand 
against  Gr^.  The  Judgment  will  be  affirm- 
ed. Affirmed. 


MOUAT  LUMBER  &  INVESTMENT  GO.  v. 
FREEMAN  et  al. 

(Court  of  Appeals  of  Colorado.    Dec.  9,  1805.) 

Appeal — Objbctiovs  Waived— Mbchai(ic*s  Lm 
Statkmbnt. 

1.  A  party,  by  conceding  on  the  trial  fbut 
an  act  is  unconstitutional,  is  not  precluded  from 

urging  its  conHtitutioDality  on  appeal. 

2.  A  mechanic's  lien  stntetiicnt  need  not 
show  the  date  the  first  or  last  material  was 
furnished. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  Mount  Lumber  &  Investment 
Company  against  Thomaa  Freeman  and 
others  to  foreclose  a  mechanic's  lien.  A  de- 
murrer to  the  complaint  was  sustained,  and 
plaintiff  appeals.  Reversed. 

Dond  &  Fowler,  for  aiqpellant,  S.  A.  0»> 
bom,  for  appeDees. 

THOMSON,  J.  This  proceeding  was  to- 
stltuted  to  enforce  a  mechanic's  lloi  for  ma- 
terial furnished  in  the  constroction  of 
tain  buildings  upon  land  belonging  to  the  de- 
fendant Thranas  Freeman,  pursuant  to  a  con- 
tract between  him  and  the  plaintiff.  A  de- 
murrer to  the  complaint  was  sustained,  and 
final  Judgment  entered  accordingly.  The 
plaintiff  appealed. 

The  complaint  contains  the  Men  statement 
In  full,  and  the  reasons  for  BuetalDlng  the  de- 
murrer, as  set  forth  in  the  Judgment,  are  that 
the  statement  does  not  show  either  the  first 
ae  last  date  upon  which  the  plaintifr  furnished 
the  material,  and  gives  no  data  from  which 
it  can  be  ascertained  whether  '^r  not  it  was 
filed  for  record  within  the  time  limited  by  the 
statute  after  the  furnishing  ct  the  last  ma- 
terial. The  material  was  funfished  and  the 
statement  prepared  after  the  enactment  of 
the  lien  law  of  1889,  and  the  statement  was 
evidently  designed  to  meet  its  requirements. 
It  seems,  from  what  counsel  for  the  respect- 
ive parties  say  in  th^  arguments,  that  the 
lower  court  had  In  another  case  decided  that 
the  law  of  1889  was  unconstitutional.  In  that 
the  provisions  of  the  constitution  were  not 
observed  In  its  passage,  and  therefore  tested 
the  statement  in  Question  by  the  act  of  1SS3, 
which  was  held  to  be  in  force.  In  what  re- 
spect the  legislature  failed  In  the  passage  of 
the  act,  we  are  not  advised. 

Counsel  for  the  defendants  says  that  at  the 
hearing  iqmn  the  demurrer  the  opposing  coun- 
sel conceded  the  unconstitutionality  of  the 
statute  of  1889,  and  Intimates  that  In  now 
taking  a  contrary  position  they  are  guilty  of 
untalmess.  It  Is  not  competent  tor  counsel 
to  stipulate  the  nnconstitnti<niality  of  a  law. 
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No  reasons  hare  been  given  wli?  we  should 
bold  this  Invalid,  and  we  mast  tberefore  re- 
gard It  as  being  lo  force,  and  tbe  case  at  bar 
governed  by  It. 

There  is  notlilng  in  the  act  of  1880,  nor, 
for  that  matter,  in  the  statute  of  18S;j,  re- 
qnlring  a  mechanic's  lien  statement  to  show 
when  either  the  first  or  the  last  material  was 
furnished.  The  statement  must  contain  all 
that  the  law  retinires  It  to  contain,  but  it  need 
not  contain  anything  more.  And  there  is  no 
reason,  outside  of  the  statute,  why  the  state- 
ment should  show  the  time  of  fumiahtng  any 
material,— first  or  last.  The  statement  Is  not 
even  prima  facie  evidence  of  the  tmth  of 
anything  which  It  contains.  Every  fact  neces- 
sary In  tbe  creation  of  a  lien  must  be  set 
forth  In  the  complaint,  and,  If  pnt  In  Issue, 
proved  at  tbe  trial,  whether  It  appears  In  the 
lien  statement  or  not.  Cook  v.  Brick  Co.,  98 
Ala.  409,  12  South.  918;  Pool  t.  Wedemeyer, 
56  Ter.  287;  Curtis  v.  Sestanovlch,  26  Or. 
107,  37  Pac.  67.  In  this  complaint  all  the 
required  facta  are  fully  set  fntb,  and  the 
statement  Is,  In  form,  an  exact  compliance 
with  the  law  of  18S0,  and  Is  sufficient  under 
that  of  1883.  The  judgment  will  be  lerersed. 
Reversed. 


COLBUAN,  County  Clerk,  et  al.  v.  PBOPLB 

ex  rel.  DONELSON. 
(Court  of  Appeals  of  Colorado.    Deo.  9,  1886.) 

ConSTlM— CODNTT  RraT— IjOCATIOK— ElSOTIOK— 
RBK0TAL->11  AND  AM  US— Statdtis 
— UONBTBUVTION. 

1.  Where  the  evidence  In  a  case  la  most- 
ly embraced  in  a  fitii>ulntioD  of  facts,  and  tbe 

balance  in  tinfontran feted  evitlonce,  the  court 
will.  88  in  cnfitw  heard  on  depositioD,  review  the 
findings  of  fact  of  the  trial  court 

2.  Act  Jan.  29,  1877,  creating  Routt  couD- 
ty,  provided  that  the  county  neat  fihould  be  lo- 
cat&i  at  such  pinfp  afi  nhoiild  be  desi^nted  by 
the  county  commiBfiionera  till  the  next  general 
election  after  the  passaKc  of  the  act.  Const, 
art.  14.  S  2,  authorizctt  tlio  removiil  of  a  county 
seat  only  by  a  mnjnrity  vote  of  the  elprtors,  and 
that  such  qiiciition  Rhali  not  be  submitted  often- 
er  than  once  in  four  years.  Rev.  St.  1868.  c. 
20,  §  40,  provides  for  the  permanent  location 
of  coun^  pcnts  by  majority  vote  of  the  electors, 
either  (id.  S  41)  by  an  election  on  organization, 
nt  the  first  election  of  county  oflieera  after  or- 
ganization, or  in  case  of  a  petition  for  removal 
(Id.  §  42).  at  the  first  elcvrtion  of  county  ofTifpra 
after  pre^iontntinn  to  the  county  conmiissinners 
of  the  petition  for  removal.  Id.  i  43,  reqiiireB 
the  conuuissionerii.  if,  in  the  election  in  either 
case,  no  place  has  a  majority'  of  votes,  to  or- 
der a  Bperial  election  within  30  days,  and  if  no 
place  shall  then  have  a  majority  the  county 
seat  shall  not  be  changed  till  the  next  general 
election.  At  tbe  first  election  of  county  ofiicerH 
of  Routt  county,  after  irnKsnee  of  the  act.  held 
in  1877,  the  question  of  location  was  submitted, 
bnt  through  irregularity  in  the  proceedings  no 
choice  was  made,  and  afterwards  no  special 
election  was  orderwl.  Bcld,  that  the  question 
of  location  was  properly  submitted  at  the  gen- 
eral election  in  1878,  and  the  location  then 
made  waa  binding. 

3.  The  facta  that  a  county  seat  has  been 
located  in  a  place  for  over  10  years,  and  that 
during  the  time  a  majority  of  the  electora  of 
the  county  have  twice  voted  against  Temovalt 
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will  estop  a  taxnayer  from  maintaining  man- 
damus, in  behalf  of  himself  and  other  taxpay- 
ers, to  have  it  chanKwI  to  a  place  claimed  by 
him  to  be  the  proper  county  seat. 

4.  In  electioDH  for  location  of  county  seats, 
in  thiiilj-'poiiuhtted  counties,  votes  cast  for  pla- 
ces witliiu  a  short  distance  of  each  other  shonld 
l>e  counted  together,  as  being  for  the  same  lo* 
cation. 

Error  to  district  court,  Routt  county. 

Action  of  mnndanias,  on  tbe  relation  of 
Ephus  DouolHon,  against  Walter  Coleman, 
clerk  of  Routt  county.  Impleaded  with  oth- 
ers, to  compel  them  to  transfer  tbe  county 
ofiClces  from  Hahn's  Peak  to  Hayden  aa  tiie 
proper  county  seat  From  a  Judgment  for 
plaintiff  and  relator,  defendants  bring  error. 
Reversed. 

Rogers  &  Shafroth,  for  plaintiffs  In  error. 
Geo.  L.  Hodges,  for  defendant  in  error. 

BISSBLL,  J.  For  nearly  17  yean  Hahn's 
Feak  has  been  the  coimty  seat  of  Uoutt  coun- 
ty. In  March,  1894,  Ephus  Doneison,  an  al- 
leged taxpayer  ot  tbe  county,  commenced 
these  mandamus  proceedings  to  compel  the 
removal  of  the  county  ottices  and  records  to 
Hayden,  which  he  alleged  was,  In  law  if  not 
In  fact,  the  county  seat  of  Routt  county.  In 
determining  this  controrersy,  we  shall  de- 
part a  little  from  the  almost  universal  prac- 
tice which  prevails  in  this  and  other  appel- 
late tribunals.  The  situation  warrants  tbe 
deviation.  On  the  conclusion  of  the  trial, 
the  court  made  certain  findings  of  fact,  and 
expressed  bis  conclusions  of  law.  We  shall 
not  accept  these  findings  of  fact  as  con- 
cloalre  on  this  court;  nor  as  disposing  of 
one  of  the  propositions  which  we  expect  to 
discuss.  The  justiflcation  for  this  depar- 
ture is  found  in  the  method  of  trial.  The 
case  comes  here  in  precisely  tbe  same  shape 
that  It  would  had  the  cause  been  tried  or 
heard  on  depositions,  under  which  circum- 
stance It  Is  the  well-settled  rule  In  this  Ju- 
risdiction that  the  appellate  court  has  the 
right  to  weigh  and  sift  the  evidence,  and  for 
itself  determine  what  it  shows,  and  tbe  con- 
clusions which  may  be  legitimately  drawn 
from  it.  The  case  was  tried  on  a  stipula- 
tion which  embraced  most  of  the  facts,  and 
on  the  testimony  of  four  witnesses,  who 
were  called  for  the  respondent,  and  wh<»e 
testimony  is  uncontradicted.  This  situation 
is  ample  warrant  for  our  position. 

Itoutt  county  was  created  out  of  the  coun- 
ty of  Grand,  by  an  act  of  the  legislature  ap- 
proved the  2yth  of  January,  1877.  By  the 
terms  of  the  act  the  governor  was  author- 
ized to  appoint  the  county  commissions  and 
tbe  other  requisite  county  officers,  to  organ* 
ize  the  county  government,  and  to  set  it  in 
operation.  According  to  the  act,  the  court 
and  county  officers  should  be  located  at 
such  place  In  the  coimty  as  should  be  des- 
ignated by  the  commissioners,  nntll  the  next 
general  election  after  the  poaaage  of  the  act, 
when  the  electors  of  the  coimty  were  au- 
thorised to  permanently  locate  the  coimty 


Digitized  by  Google 


1042 


PACIE'IC  REPORTER,  Vol.  42. 


(Cola 


spat.  The  fnots  which  we  Bhall  now  state 
would,  under  t-prtain  fonditiona,  furnish  a 
<-oiH'lii8lro  reauou  for  the  reversal  of  this 
jndKnieut.  The  decision  will  not  be  placed 
on  this  precise  ground,  yet  the  matter  re- 
ceived so  much  attention  at  the  hands  of 
the  trial  court,  and  the  record  contains  so 
much  evidence  rcsi>ectiue  the  matter  that 
we  fool  quite  at  liberty  to  express  our  con- 
victions coucerniuff  It.  When  Routt  county 
was  established,  that  part  of  the  state  w*aa 
a  very  niucJi  unsettled  country.  To-day,  it 
Is  prolmbly  the  most  remote  from  the  sys- 
tems of  transportation,  and  Hahn's  Peak 
Is  the  nio.st  Inaccessible  county  seat  In  the 
state.  When  tlie  matters  happened  of 
which  we  shall  speak,  that  soetlon  con- 
tained nothlnp:  but  a  few  thinly- peopled 
minins  camps  in  the  vicinity  of  the  land- 
mark of  that  county,  Ilahn'a  Peak  moun- 
tain. This  mountain  Is  visible  for  miles, 
and  In  the  early  days  was  always  referred 
to  as  the  place  whence  the  miner  was  Jour- 
neying, If  be  was  going  to  Boutt  county,  as 
Pike's  Peak  was  known  all  over  this  coun- 
try, and  spoken  of  as  the  objective  point  of 
the  weat-lwimd  traveler.  At  the  base  of 
this  mountain  there  bad  been  some  discov- 
eries of  placer  mines,  w*hlch  were  being 
worked  by  various  mining  companies  and 
prospectors.  In  a  space  of  probably  less 
than  3  miles  at  the  foot  of  the  mountain, 
there  were  several  places  whore  mining  op- 
erations were  being  prosecuted,  and  os  the 
miners  gathered  together  in  little  sections 
they  gave  to  the  particular  locality  where 
they  were  working  divers  names  of  the  sort 
which  miners  frequently  adopt.  They  were 
spoken  of  as  Hahn's  Peak,  Poverty  Flat, 
Bugtown,  and  In  tenia  tional  Camp;  the  last 
two  names  being  interchangeably  used  to 
designate  one  and  the  sMime  place.  There 
was  a  post  office  at  this  point  which  by  the 
department  was  called  Hahn's  Peak.  One 
of  the  witnesses  tostltied  he  was  living  at 
Bugtown  or  International  Camp  at  thi'  time 
of  the  election  In  1877,  and  remained  post- 
master for  some  little  time  thereafter.  At 
this  time  the  post  office  was  at  Bugtown  or 
International  Camp,  although  It  was  called 
Hahn's  Peak  post  office.  The  post  office 
was  subsequently  moved,  though  at  what 
exact  time  Is  not  stated,  to  the  spot  w^here 
the  county  records  and  courthouse  now  are, 
which  is  now  known  as,  and  prt>bably  was 
then  called,  Hahn's  Peak,  These  places  are 
between  1*^  and  3  miles  apart,  and  right 
around  the  base  of  the  mountain;  Poverty 
Flat  being  a  somewhat  broad  plain  or 
tongue  of  land  which  divides  thom.  These 
facts  must  bo  borne  in  mind,  and  tlioir  appli- 
cability will  be  appreciated,  when  we  come 
to  discuss  the  vote  wliich  was  pi-olwibly  cast 
In  1877  for  a  county  Hosit.  The  county  com- 
missioners, under  the  legislative  authority, 
placed  the  county  offices  at  Hayden,  which 
Is  the  point  to  which  the  relator  now  seeks 
to  remove  them.   They  were  kept  In  this 


locality  until  the  spring  of  3S70.  As  has  al- 
ready been  stated,  the  act  of  1877  author- 
ized the  voters  to  permanently  locate  the 
county  seat  of  the  county  at  the  next  gen- 
eral election  following  the  organization  of 
the  county.  The  record  1b  not  entirely  satis- 
factory with  reference  to  what  happened 
in  1877.  The  respondents  did  not  rely  on  the 
election  of  1877  for  their  defense,  but  jus- 
tided  under  what  was  done  in  the  general 
election  in  1878,  following  which  the  county 
seat  was  removed  to  Its  present  situs.  The 
evidence  respecting  the  election  of  1877  is  of 
course  exceedingly  meager.  It  was  had 
nearly  20  years  ago.  and  In  a  thinly-settled 
locality,  where  few  of  the  forma  and  uses 
which  prevail  at  the  present  time  were  ob- 
served. The  records  seem  to  have  been  lost, 
and  all  that  could  be  produced  were  the  poll 
books  used  at  the  election.  These  poU 
Ijooks  showed  that,  at  the  election  of  1S77, 
96  votes  were  cast  on  the  question  of  lo- 
cating the  county  seat.  Windsor  got  35 
votes;  Steamboat  Springs,  2;  Hahn's  Peak. 
12;  International  Camp.  47.  Notwithstand- 
ing this  fact,  the  commissioners  appear  to 
have  concluded  there  was  no  choice  by  the 
voters,  for  the  question  was  again  submitted 
to  a  vote  at  the  ensuing  general  election. 

It  now  becomes  necessary  to  state  the  gen- 
eral legislation  respecting  the  location  of 
county  seats.  The  organic  law,  In  section  2, 
art.  14,  of  the  constitution,  deprives  the  gen- 
eral assembly  of  the  power  to  remove  the. 
county  seat  of  any  county,  but  permits  the 
question  to  be  regulated  by  the  general  law, 
with  these  limitations:  There  can  be  no  re- 
moval of  the  county  scat  unless  a  majority 
of  the  electors  vote  for  it,  and  no  proposition 
on  the  subject  shall  be  submitted  oftcner 
tiinn  once  In  four  years.  The  Revised  Stat- 
utes of  1808  contained  certain  provisions. 
These  statutes  are  referred  to.  In  place  of 
the  compilation  of  1877,  because  part  of  the 
act  found  In  the  Revision  was  omitted  Id 
the  compilation  of  1877,  and  is  only  found 
under  the  head  of  "Errata,"  at  the  beginning 
of  tliat  volume.    Those  acts  are: 

Section  40:  "It  Is  further  provided  that 
the  people  may  locate  permanently  the  coun- 
ty seat  in  any  part  of  the  county,  by  a  vote 
of  the  majority  of  the  legal  rotcra  fn  each 
county,  accordiug  to  law." 

Section  41:  "Whenever  any  county  shall 
Ih»  organized  hereafter,  the  qualified  voten* 
thereof  are  hereby  empowered  to  select  the 
place  of  their  county  seat  by  a  vote  at  the 
first  election  lield  In  the  county  for  the 
choice  of  county  officers.  For  that  purpose 
each  voter  may  designate  on  his  ballot  the 
place  of  his  choice  for  the  county  seat;  and 
when  the  votes  are  canvassed  the  place  hav- 
ing a  majority  of  all  the  votes  polled  shall 
be  the  county  seat;  and  public  notice  of 
said  location  shall  be  given  within  thirty 
days  by  the  county  commissioners,  by  post- 
ing up  notices  in  three  public  places  In  the 
county." 


Digitized  by  Google 


Colo.) 


COLEMAN  o.  PEOPLE. 


1013 


Section  42:  "WheneTer  the  legal  voters  of 
any  county  are  desirous  of  changing  their 
eoimty  aeat  at  any  time,  upon  petiticm  being 
presented  to  the  county  commissioners,  sign- 
ed by  a  majority  of  tliem,  to  be  ascertained 
by  said  commiBsloners,  It  shall  be  the  duty 
of  such  commissioners  to  require  tbe  slieriff, 
in  giving  the  notice  for  the  next  county  elec- 
tion, to  notify  Hoid  voters  to  designate  upon 
their  ballots,  at  said  election,  the  place  of 
their  choice;  and  if,  upon  canvassing  tlie 
votes  pollod  or  given.  It  shall  appear  that 
any  one  place  has  a  majoritj'  of  all  the  votes 
polled,  such  place  shall  be  the  county  seat, 
and  notice  of  such  change  shall  be  given,  as 
provided  In  section  forty-one." 

Section  43:  "If  no  place  has  a  majority 
of  all  the  votes  polled  in  either  of  such  elec- 
tions for  the  location  or  cliange  of  the  coun- 
ty seat,  It  shall  be  the  duty  of  the  county 
commissioners,  within  one  month  after  any 
such  election,  to  order  a  special  election  and 
give  ten  days'  notice  thereof,  in  each  town- 
ship In  the  county,  at  which  election  votes 
shall  be  taken  by  ballot,  the  same  as  at  the 
general  election,  and  ir  no  place  then  have  a 
majority  of  all  the  votes,  the  county  seat 
shall  not  be  changed  until  the  next  general 
election,  when  a  vote  may  again  be  taken,  as 
provided  in  section  forty-one." 

Rev.  St.  1808,  c.  20. 

Under  this  legislation,  the  question  of  the 
permanent  location  of  the  county  seat  was 
undoubtedly  remitted  to  the  voters  of  the 
county.  Of  course,  this  suggests  the  ques- 
tion whether  what  was  done  by  them  at  the 
election  in  1877  legally  resulted  In  the  per- 
manent location  of  the  county  seat  at  Uahn's 
Peak.  We  are  inclined  to  suggest  our  opin- 
ion concerning  It,  because,  if  it  was  neces- 
sary to  BO  hold  in  order  to  arrive  at  the  re- 
sult which  we  have  concluded  is  right,  we 
should  hold,  on  the  proof,  that  the  election  of 
1877  settled  the  question,  and  what  was 
done  afterwards  did  not  operate  to  defeat 
the  wish  of  the  people  us  then  eipreBsed,  and 
could  be  wliolly  disregarded  in  the  settle- 
ment of  the  question,  for  It  simply  amount- 
ed to  a  confirmation  of  the  antecedent  acts. 
The  difflculty  Is,  this  issue  was  not  formed 
by  the  allegations  of  the  petition  and  the 
averments  of  the  return.  The  resiiondents 
did  not  rely  on  it,  and  may  have  failed  to 
produce  all  the  testimony  on  this  subject 
which  was  available.  It  tends,  however,  so 
strongly  to  support  us  In  our  subsequent 
conclusions,  and  to  maintain  the  proiKJSition 
on  which,  in  reality,  we  rest  our  position, 
we  deem  it  wise  to  give  our  views  concern- 
ing It.  The  chief  ditHculty  springs  tvom  the 
loss  of  the  records.  The  poll  books  of  1877 
were  produced  and  offered  In  evidence,  and 
these  clearly  showed  an  election  In  1877  at 
which  the  voters  of  that  county  expressed 
their  opinion  on  the  question  of  permanently 
locating  the  county  seat  of  Routt  county. 
These  books  likewise  showed  that  96  votes 
wexe  cast,  and  In  the  pioportlons  and  for 


the  places  which  have  been  named.  If  these 
poll  books  alont  were  sufficient  evidence  to 
establish  all  the  facts  requisite  to  the  eon- 
c-lusiou  that  a  legal  election  hud  been  held, 
tliey  would  furnish  an  abundant  basis  to 
su])i>ort  the  conclusion  of  a  vulid  election  In 
1877,  and  a  permanent  location  of  the  coun- 
ty seat.  The  county  was  created  in  Jan- 
uary, 1877.  The  next  general  election  was 
in  the  fall  of  that  3  ear.  The  voters  cast 
their  ballots  in  view  of  tliat  fact  for  the 
various  places  as  named.  This  leaves  tbe 
sole  inquiry  whether,  when  the  voter  cast 
his  ballot  for  International  Camp,  he  Intend- 
ed to  vote  for  Uahn's  Peak,  as  did  the  voter 
who  put  tliat  name  or  deslguatiuu  on  his 
ballot.  We  must  so  conclude.  In  questions 
of  this  description,  no  particular  geographical 
spot  need  be  voted  for  to  place  the  seat  of 
government  in  one  locality.  Sufficient  defl- 
niteness  to  enable  the  court  to  decide  what 
the  purpose  and  wliat  the  intention  of  the 
voters  were  is  enough.  A  most  excellent  U- 
luHtratiou  of  this  doctrine  Is  found  In  an 
early  case  in  our  own  supreme  court,  where 
it  was  decided  that  votes  cast  for  Grand 
Lake  and  votes  cast  for  Crand  Lake  West 
Side  should  be  counted  as  having  been  cast 
for  the  same  place,  and  that  any  spot  on 
Grand  Lake  could  be  selected  by  the  com- 
missioners as  the  point  for  the  erection  of 
the  county  offices  and  the  location  of  the 
i-ecords.  Tbe  same  tiieory  has  been  ex- 
pressed In  other  states,  where  there  has  been 
a  controversy  arising  from  the  designation 
of  the  voters  on  thetr  ballot  of  different 
places  which  were,  substantially,  in  the  same 
locality.  These  have  always  been  held  prop- 
erly counted  for  the  general  8i)ot  covered  by 
the  descriptions.  People  v.  Commissioners 
of  Grand  Co.,  7  Colo.  190,  2  Pac.  912;  State 
V.  Cavers,  22  Iowa,  343;  State  v.  Dlnemore, 
5  Neb.  145;  Pall  River  Co.  v.  Powell  (S.  D.) 
58  W.  7;  Attorney  General  v.  Board  of 
Canvassers  of  Iron  Co.,  tt4  Mich.  607,  ."51  N. 
W.  WO. 

We  should  therefore  conclude  that,  in  1877, 
Uahn's  Peak  had  been  chosen  by  the  voters 
as  the  permanent  location  of  their  county 
seat,  and  that  tlie  votes  which  were  cast  for 
Hahn's  IVak  and  International  Camp  were 
cast  for  the  same  place,  and  should  have 
been  counted  by  the  board,  and  that  they 
had  the  authority  under  the  acts  then  In 
force  to  locate  the  county  seat  at  that  spot. 
The  trouble,  however.  Is  that  the  election 
was  not  fully  or  satisfactorily  proven,  nor 
was  there  evidence  to  show  that  the  board 
declaivd  the  result  and  established  the  coun- 
ty seat  In  accordance  with  the  legislative  au- 
thority. Under  these  circumstances,  we 
must  conclude  there  was  so  far  a  failure,  in 
1877,  to  permanently  locate  the  seat  as  to 
leave  the  question  open  for  the  consideration 
and  action  of  the  voters  at  the  next  general 
election.  What  we  might  be  compelled  to 
hold  if  tbe  proof  and  the  record  were  other- 
wise, it  is  wbolljr  nnnecesBory  to  declare. 
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We  are  not  compi-Iled  to  determine  whether 
tho  oonstltiitlonal  limitation  of  four  years 
would  operate  to  Invalidate  the  election  of 
1878,  because,  although  we  are  fully  convin- 
ced the  votes  for  Hahn's  Peak  and  Interna- 
tional Camp  were  cast  for  one  and  the  same 
place,  and  under  proper  conditions  and  cir- 
cumstances would  have  legally  resulted  In 
the  establishment  of  the  county  seat  at  that 
place,  yet  the  failure  of  the  proof  In  this  re- 
gard, and  the  neglect  of  the  commissioners 
to  comply  with  the  requirements  of  the  act, 
leave  the  record  In  such  shape  that  we  are 
permitted  to  conclude  there  was  no  legal 
election  held  In  1877  which  exhausted  the 
authority  of  the  people.  The  matter  was, 
therefore,  open  for  subsequent  procedure  un- 
der the  statute.  This  whole  discussion,  how- 
ever, has  been  used,  as  an  Introduction  to 
the  main  question,  to  show  how  completely 
we  are  Justlfled  In  our  conclusion  because 
of  the  expressed  will  of  the  voters  on  the 
subject. 

We  are  now  relegated  to  the  principal  In- 
quiry whether  the  election  of  1878  located 
the  county  seat  at  Hahn's  Peak.  Almost  the 
only  difference  between  counsel  on  this  sub- 
ject springs  from  the  different  views  which 
they  take  respecting  the  acts  of  1868.  It 
will  be  recollected  several  different  condi- 
tions were  provided  for.  The  voters  were 
given  the  absolute  right  to  locate  the  county 
seat.  This  was  the  general  authority  grant- 
ed. The  act  undertook  to  provide  means  and 
methods  for  the  expression  of  the  will  of  the 
voters  and  the  execution  of  this  authority. 
When  a  county  should  be  organized,  the 
county  commissioners  were  given  the  right 
to  choose  the  spot  where  the  seat  of  govern- 
ment should  be  first  established.  At  the  first 
general  election  next  ensuing  the  matter 
should  be  submitted  to  the  legal  voters  of 
the  county,  whose  votes  should  settle  the 
question.  It  might,  however,  happen  that  a 
majority  of  votes  would  not  be  cast  for  any 
one  given  place.  To  provide  for  this  contin- 
gency, It  was  further  enacted  that,  within 
30  days,  the  county  commissioners  should 
call  a  special  election,  at  which  the  question 
should  be  again  passed  on  by  the  voters.  If 
this  spe^'ial  election  yielded  no  result,  the 
matter  should  be  submitted  at  the  next  gen- 
eral election  thereafter,  and  continue  to  be 
submitted  at  general  elections,  until  the  ques- 
tion should  finally  be  settled  by  a  vote  of 
the  people.  The  whole  thing  hinges  on  the 
Inquiry  whether  the  dtrectloa  of  the  legis- 
lature to  the  board  to  call  a  special  election 
Is  a  limitation  on  the  right  to  submit  the 
Inquiry  to  the  people  at  a  general  election 
following.  In  otlier  words.  If  the  special 
election  is  not  called,  may  the  voters  after- 
wards be  heard  on  the  subject,  or  are  they 
forever  concluded  by  the  failure  of  the  board 
to  act? 

There  Is  a  preliminary  suggestion  which 
we  desire  to  make  In  the  premises.  We  do 
not  believe  the  present  relator  has  any  right , 


whatever  to  Institute  or  maintain  these  pro- 
ceedings. He  is  not  in  a  condition  to  raise 
the  question.  We  concede  the  statute  of 
limitation  does  not  run  against  the  people, 
and  the  proceedings  are  theoreticaily  in  the 
name  of  the  people,  on  the  relation  of  the 
taxpayer  who  complains  and  says  he  is  hurt 
We  gravely  question  whether  this  should 
take  the  case  ont  of  the  operation  of  the  gen- 
eral statutes  on  this  subject  Mandamus  has 
never  been  regarded  as  a  writ  issuing,  strict- 
ly, as  a  matter  of  right,  in  favor  of  a  per- 
son lnjtu«d;  bnt  the  discretion  of  the  court 
may  always  be  exercised  in  detenntning  the 
question  whether  It  should  go  in  favor  of  the 
relator.  There  are  well-cou^dered  cases 
which  seem  to  hold  a  taxpayer  estopped  from 
commencing  snch  proceedings  when  more 
than  the  ordlnarr  period  of  the  statute  has 
been  permitted  to  go  by  without  action. 
Some  of  the  cases  proceed  on  the  basis  of  the 
adoption,  by  analogy,  In  courts  of  equity,  of 
the  common-law  statutes  of  limitation.  Oth- 
ers, again,  seem  to  regard  the  facts  as  suffi- 
cient to  operate  by  way  of  estoppel  to  bar  the 
relator's  rights.  People  t.  Seneca  Common 
Pleas,  2  Wend.  265;  State  v.  Piper,  17  Neh. 
614,  24  N.  W.  204;  Territory  v.  Potts.  3 
Mont.  364;  Chicago  &  N.  W.  Ry.  Co.  v.  Peo- 
ple, 01  III.  251.  The  relevancy  of  this  sug- 
gestion Is  quite  apparent  when  we  recall  the 
exact  situation.  The  county  seat  was  orig- 
inally located  at  Hayden.  In  the  spring  of 
1879,  It  was  removed  to  Hahn's  Peak,  and 
has  been  permitted  to  remain  there  for  near- 
ly 17  years.  Nobody  has  complained,  nobody 
has  objected  to  the  location,  and  the  relator 
has  been  a  citizen  of  the  county  for  10  years, 
and  during  all  that  time  has  taken  do  steps 
to  test  the  legality  of  the  location.  While  we 
must  concede,  under  the  general  current  of 
authority,  as  stated  in  Railroad  Co.  v.  Hall. 
91  U.  S.  343,  a  taxpayer  has  a  right  to  sue 
where  only  public  rights  and  public  Interests 
ore  technically  concerned,  and  his  Interest  Is 
only  the  collateral  interest  of  a  taxpayer,  we 
do  think  he  Is  bound  to  proceed  with  reason- 
able diligence.  He  cannot  sit  idly  by,  and  let 
a  county  seat  remain,  and  rights  and  inter- 
eats  be  acquired  and  determined,  for  10 
years,  and  then  be  heard  to  complain.  Es- 
tates have  been  settled,  Judgments  have  been 
rendered,  titles  have  been  acquired,  and  all 
the  diversified  interests  of  modem  society 
have  been  initiated,  protected,  transferred, 
and  carried  on,  on  the  faith  of  the  perma- 
nent location  of  the  seat  of  government  of 
Routt  county.  Plainly,  a  rule  which  would 
debar  a  taxpayer  from  Initiating  such  pro- 
ceedings after  a  lapse  of  10  years  is  right 
and  salutary,  whether  it  be  founded  on 
precedent  or  rests  for  its  declaration  on  the 
evident  good  sense  of  the  doctrine.  This 
position  is  very  much  strengthened  by  the 
attempt  on  the  part  of  the  people,  on  two 
different  occasions,  in  1883  and  18S7,  to 
change  the  location  of  the  county  seat.  The 
matter  was  milmill^ecl  to  the  voters  of  the 
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£0imt7,  and  the  applicants  for  a  change  were 
on  both  occaatoDB  without  enffldent  rotes  to 
remove  It  Thla  Tery  strongly  tends  to  sup- 
port us  In  the  conviction  that  the  majority 
of  the  voters  of  the  county  prefer  to  have 
the  county  seat  retained  at  Its  present  place, 
rather  than  hare  it  removed  to  Hayden, 
where  It  must  go  If  the  relator's  contention  Is 
upheld.  It  does  not  accord  with  our  notions 
of  what  Is  right  and  just  to  uphold  proceed- 
ings Initiated  by  one  taxpayer,  and  support- 
ed, evidently,  by  only  a  minority  of  the  vot- 
ers of  the  county. 

As  preliminary  to  the  discussion  respecting 
the  failure  of  the  board  to  hold  a  special  elec- 
tion, it  la  well  to  remember  that  the  power 
to  permanently  locate  a  county  seat  Is  lodged 
nowhere  but  with  the  voters  of  the  county. 
Tills  Is  the  whole  tenor  of  the  legislation  on 
the  subject,  and  the  principle  has  been  fully 
recognized  and  declared  by  our  supreme  court 
In  Re  AUison,  13  Colo.  u25,  22  Pac.  820. 
learned  Chief  Justice  Hdm,  in  expressing  the 
opinion  of  the  court,  states  substantially  what 
must  be  evident  to  those  who  even  casually 
read  the  statutes.  The  whole  subject  is  re- 
mitted to  the  control  of  the  voters,  subject 
only  to  the  limitation  that  the  queslon  may 
not  be  considered  oftener  than  once  in  four 
jears.  Aside  from  this  limitation,  the  legal 
voters  of  the  county  have  perfect  control  over 
the  subject,  and  may,  by  pursuing  the  statu- 
tory provisions,  locate,  remove,  or  change  the 
seat  of  government  whenever,  in  their  judg- 
ment, any  change  should  be  made.  The  pur- 
pose in  Bubmltttng  the  question  at  the  election 
of  1878  was  to  ascertain  the  wish  of  the  vot- 
ers. The  provisions  of  the  law  of  1868  were 
enacted  to  give  the  legal  voters  of  any  such 
governmental  subdivision  of  the  state  an  op- 
portunity to  express  their  desires  respecting 
the  matter.  They  might  express  this  wlsb  at 
the  first  general  election  after  the  county  was 
created.  If,  on  that  occasion,  the  voters  were 
not  sufficiently  agreed  In  their  wishes,  the 
matter  should  be  again  submitted  at  a  spe- 
cial election,  at  which  another  opportunity 
should  be  given  them  to  again  vote  their  con- 
Tictlons.  Falling  In  their  object  at  this  spe- 
cial election,  the  matter  must  be  submitted 
at  each  general  election  thereafter,  until  it  Is 
finally  determined.  The  special  election,  in 
this  case,  was  omitted,  and  we  must  deter- 
mine whether  that  omission  deprived  the  vot- 
ers of  the  right,  In  1878,  to  express  their 
wish  on  the  subject.  We  do  not  so  conclnde. 
The  statute  does  not  provide  thai  a  tellure 
nhall  bar  the  right  to  vote  on  the  subject  at 
the  next  ensuing  general  election.  Had  the 
legislature  Intended  the  special  election  to  be 
a  condition  precedent,  they  would  have  un- 
doubtedly pniviilod  in  the  act  the  ways  and 
means  for  cnlliii^!:  it,  even  after  the  30  days 
liad  expired,  or  f(ir  li->l(1ing  one  when,  through 
any  design  of  the  govomlug  bmly  of  tlie  coun- 
ty, no  such  opiwrtimity  bad  been  given.  It 
has  often  been  held  that,  where  there  was  a 
failure  to  hold  a  special  election  at  the  date 


and  at  the  place  and  under  the  condlttons 
pointed  out  by  the  statute,  one  subsequently 
held  would  neceesarlly  be  Invalid,  and  resort 
must  be  had  to  other  provisions  of  the  leglsla- 
latlon  to  remedy  the  difficulty.  We  must  con- 
clude this  was  in  the  minds  of  the  legislature, 
and  had  it  been  their  intention  to  limit  the 
right  of  the  Toters  to  express  their  wish  at 
an  ensuing  general  election,  some  provision 
would  have  been  made  fOr  such  a  contin- 
gency. It  Is  no  essential  port  of  the  scheme, 
otherwise  than  to  provide  a  way  In  which  the 
voters  may  express  th^r  opinion,  and  can  in 
no  manner  be  held  operative  to  restrict  the 
subsequent  right.  The  object  of  an  election 
on  this  subject  is  simply  to  obtain  an  expres- 
sion of  the  public's  wish.  Free,  fair,  and 
fuU  expression  of  that  wish  Is  all  the  legis- 
lature intended  to  provide  tcr,  and,  when  once 
It  is  ascertained,  effect  should  be  given  to  It 
by  the  permanent  location  of  the  seat  of  gov- 
ernment. Fowler  V.  State.  08  Tex.  'dO,  '6  S. 
W.  255;  Gossaid  T.  Vaught,  10  Kan.  162; 
Dlshon  T.  Smith,  10  Iowa,  212;  State  r.  Lean, 
9  Wis.  27tt. 

Regard  being  had  to  the  special  purpose 
and  objects  of  the  legislation,  and  the  ab- 
sence of  any  limitation  or  condition  which 
makes  the  special  election  a  condition  preced- 
ent, we  must  conclude  that  a  failure  to  hold 
It  does  not  vitiate  what  was  done  at  the  elec- 
tion of  1878,  and  tlmt  the  wish  of  the  people, 
at  that  time  expressed,  established  the  county 
seat  at  Habn's  Penk.  If  we  should  hold  oth- 
erwise, it  would  leave  the  board  of  county 
commissioners  couH>lete  power  to  defeat  the 
wish  of  the  people.  If  the  board,  for  pe- 
cuniary or  otlicr  reasons,  desli'cd  the  county 
seat  to  remain  wliere  thoy  had  temporarily 
located  It,  a  simple  neglect  to  call  a  simicIbI 
election  would  accoiupllsh  their  object.  Of 
course,  this  dupeiuls  ou  the  result  of  the  first 
general  election.  If  the  count}*  seat  be  not 
then  permaueuilj'  established,  to  concx'de  the 
appellee's  contention  would  be  to  vest  the 
power  of  location  absolutely  In  the  board. 
Xo  special  election  being  culled,  the  matter 
could  never  be  considered  at  a  general  elec- 
tion thereafter.  No  succeeding  boai-d  could 
submit  the  question,  and  there  Is  no  known 
way  by  which  the  voters  could  enforce  their 
wllL  The  county  seat  not  having  been  per- 
manently located,  there  could  be  no  vote  as 
to  a  change  either  In  one  or  four  years,  and 
an  Inefficient,  incompetent,  or  cOTrupt  county 
government  would  thus  be  left  In  full  control 
of  the  question.  No  such  result  should  be 
permitted,  and,  as  this  Is  possible,  we  have  a 
right  to  Infer  a  want  of  intention  on  the  part 
of  the  legislature  to  bring  It  about  When 
the  acts  do  not  of  necessity  require  this  con- 
struction, that  should  be  adopted  which  will 
best  and  most  perfectly  tend  to  carry  out  the 
evident  purpose  of  the  lawmaking  body.  Un- 
der  these  circumstances,  we  hold  the  county 
seat  of  Routt  county  was,  by  the  vote  of  the 
people,  legally  and  permanently  located  at 
Uahn's  Peak,  and  until  the  people  shail^  by 
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a  vote  oa  tbe  subject  had  under  oonstitutional 
and  lej^lslative  restrictious.  cliauKe  tlie  place, 
it  must  tliere  reimiiu.  Tbe  Judj^iuent  of  the 
district  court  in  tlicse  prcx.*i:ediugs  does  not 
accord  with  onr  t'ouclusions,  aud  tt  uiust 
therefore  be  reversed,  and  judgment  final  will 
be  entered  In  this  court  dismissing  thu  peti- 
tion.  Reversed  aud  Judgmeut  ordered. 


TAYLOR  T.  INSLET. 

(Court  of  Appeals  of  Colorado.    Dec.  9.  1895.) 

Complaint — Cohistias  Name  or  Plaintiff  — 
l'jtESiMFTi()N3  —  Motion  to  Kthik£  —  Flea  in 
Abatement — Novation — Action  on  Ouoisr. 

1.  TIktc  in  no  pn'sum|)tion  of  law  thnt  a 
person's  t'hristinn  naiiic  caiinnt  be  "M.  H." 

2.  Th<>  objection  that  no  plaintiff  is  named 
in  a  complaint  in  which  pluintifl's  name  ap- 
pears as  "M.  H.  Inslcy"  cuiinot  be  made  by 
motion  to  strike  the  complaint. 

3.  The  objection  that  a  complaint  in  which 
plaintiff's  mime  appears  aa  "M.  H.  Insley" 
names  no  plaintiff  cau  only  be  taken  by  plea  in 
abatemeut. 

4.  On  a  bill  for  serTlcos,  the  debtor  wrote 
an  order  to  a  third  person  to  pay  the  bill,  who 
indorsed  it,  "Accepted,  payable  out  of  •  •  * 
my  note  to  Mm,  payable  Jnly  1,  1893.  provided 
the  note  can  be  aotten  here  by  that  date," 
Held,  thnt  on  fulfillment  of  the  conditions  of 
the  acceptance  a  novation  was  crentecJ. 

5.  On  a  bill  for  servicea,  the  debtor  wrote 
an  order  to  a  third  pernon  to  puy  the  bill,  who 
indorsed  it,  "Accepted,  payable  ont  of  *  *  • 
my  note  to  him,  pnyable  July  1.  189*1.  provided 
the  note  can  be  xottcn  here  by  that  date." 
Held,  that  a  complaint  by  the  creditor  aeaiimt 
such  third  person  for  the  amount  of  the  bill,  nl- 
legins  that  the  conditions  of  the  acceptance  had 
been  com]died  with  and  the  note  taken  up,  and 
that  defendant,  in  payinf;  it,  had  reserved  out 
of  the  amount  due  the  amount  of  the  bill  sued 
on,  Is  BufHdent. 

Appeal  from  Arapahoe  county  court. 

Action  by  M.  II.  Insley  aj-'nlnst  Joseph  W. 
Taylor  on  a  contract  of  novatiim.  From  a 
Judgment  for  plalutIS,  defendant  apiieals.  Af- 
firmed. 

A.  S.  Blake,  for  appellant. 

REKD.  P.  J.  M,  II.  Insley,  plaintiff  below, 
piesi>nted  to  E.  B.  Cravens  tbe  following  ac- 
count: 

"Denver,  Colo.,  May  '20,  1898. 
"E.  B.  Cravens,  in  account  with  the  Keeley 
Institute,  for  the  cure  of  the  liquor  and  opium 
habits,  nervous  diseases,  and  tobacco  habits, 
corner  Fifteenth  and  Curtis  streets,  Belvidere 
Block,  by  Dr.  Lesley  E.  Keelwy's  double  chlo- 
ride of  gold  remedies: 

May    1.   Four  weeks'  treatment...  ?100  00 

■'    2!).   To  cash  room  rent   9  (K) 

"  July.  1892    30  4K) 

"    29.  W.  J.  Barclay,  attendant..       2  00 


$141  00" 

At  the  bottom  of  which  was  tbe  followlDg 
order;  "J.  W.  Taylor:  I'lense  pay  this,  and 
charge  to  my  acc-ount.  E.  B.  Cravens."  On 
the  same  date  appellant  wrote  across  tbe  face 
of  tbe  account:  "Accepted,  payable  out  of  the 
amount  due  GraTena  on  my  note  executed  to 


I  him,  payable  July  1,  1893.  provided  the  note 
I  can  be  gotten  here  by  that  date.  Joseph  W. 
I  Taylor." 

I     Tbe  fourth  ijaragraph  of  the  complaint  is  the 

;  only  one  that  uted  be  referred  to.    It  is  as 

j  follows:  "That  the  condilious  contained  in 
said  acceptance  have  all  been  complied  with, 
and  the  note  mentioned  in  the  acceptance  of 
tbe  defendant  bad  iK'en  taken  up  by  defendant, 
aud  in  imyiug  tbe  same  the  defcwhint  has  re- 
served tbe  amount  herein  sued  on  out  of  the 
amount  duo  on  the  said  note  of  the  said  Crav- 
ens."  Counsei  for  apix^Ilant  moved  to  quash 

I  tbe  summons  and  strike  the  complaint  from  the 
files  "fur  the  reason  that  there  is  no  plaintiff, 
nor  the  name  of  any  plaintiff,  dei^ignateil  thei  e- 
in;   the  initials         II.,'  preceding  the  word 

I  'Insley,*  as  used  therein,  conslituting  uo  name." 
Tbe  motion  was  overruli'd.  C\tiin»cl  then  de- 
murred generally  to  the  couiplaiut.— tliat  it 
did  not  utatH  facts  sufficient  to  constitute  a 
cause  of  actIon,~which  was  overruled.  Coun- 
sel stood  by  his  demurrer,  and  judgmeut  was 
entered  for  appellee  for  $1.'>1^.30,  from  wblch 

'  the  i^iixml  was  prosecuted  to  this  court. 

I  Two  questions  are  presented  by  brief  of  ap- 
pellant's counsel: 

First,  it  is  laboredly  and  exhaustively  urged 
that  tlie  court  erred  in  refusing  to  quash  the 
writ  and  strike  tbe  complaint  from  the  files. 
Many  authorities  are  cited   aud  paragraphs 

;  quoted  to  the  effect  that  "M.  H.  Insley'*  is  no 
name  at  all;  consequently,  that  there  was  no 
pUilutiff.    Must  ot  the  authorities  are  those  at 

j  common  law,  commencing  with  Coke  upon  Lit- 
tleton, and  coming  down  through  Bacon's 
Abridgment.  Some  are  from  works  on  crim- 
inal pleading.  Twelve  autbodtles  are  cited  in 
supiwrt  of  the  proposition,  "it  is  a  presimiptlon 
of  law  that  every  i^rsou  lias  both  a  Christian 
and  a  sur  name."  No  doubt  that  such  is  the 
legal  presumption,  but  uo  authority  is  cited 
to  show  that  "M.  H."  may  not  be  the  Christian 
name,  and  all  there  is  of  it.  1  know  of  no  good 
reason,  legal  or  otherwise,  why  ikarents  may 
not  select  any  letter  or  letters  of  tbe  alphalxt 
as  the  name  of  a  chiUl;  and,  altliough  tbe 
presumption  Is  that  each  individual  bas  a 
Chriftiun  and  sur  name,  there  is  uo  legal  pre- 
sumption, when  a  man  sues  as  "M.  U.,"  that 
tluit  Is  not  all  there  is  of  it,  unii-sm  tbe  fact  is 
liiought  to  the  knowledge  of  the  court  by  a 

j  plea  In  abatement,  or  in  some  manner  that  wilt 

I  inform  the  court,  not  only  tluit  tlie  letters 
used  are  initial,  but  what  the  name  is;  in  the 
language  of  the  books,  "give  tbe  plaintiff  a 
letter  writ."  This  Is  not  douc  by  tbe  motion. 
The  court  is  required  to  presume  that  the  full 
name  of  the  plaintiff  is  not  used.  Formerly, 
at  common  law,  a  stticter  rule  prevailed  tlian 
imdcr  modern  practice.  Tlie  use  of  initials 
instead  of  full  names  has  been  indulged  in  to 
such  an  extent  that  to  uow  hold  that  tbe  courts 
had  no  Jurisdiction  would  result  disastrously. 
I  have  noticed  this  contention  at  some  length, 
liecause  counsel,  by  tlie  amount  of  labor  be- 
stowed upon  it,  evidently  thought  it  a  ground 
for  reversaL 
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I  cannot  asree  with  coudbcI  on  tab  secoiid 
propiMltirai,  tliat  the  complaint  was  defective 
in  tmbstance.  Nor  can  I  adopt  the  Btatemeitt 
that  "the  octlon,  as  will  be  seen  from  the  rec- 
ord, is  upon  a  gunninty,  vh»eb>',  as  is  clBlmed 
by  the  appellee,  the  defendant  specially  proni- 
ised  to  answer  for  the  debt,  default,  or  mis- 
cniTiai^  of  another  peraon."  I  can  find  no  ele- 
meiit  of  a  guaranty  in  it  If  it  were  there,  the 
memoranda  In  writing  are  sufficient,  and  the 
consideration  fOr  the  acceptance  appears  in  the 
acceptance  itself;  and,  although  conditional, 
tbe  all^tfon  In  regard  to  the  perfcnnance  of 
the  condition  Is  sufficiently  fall,  upon  demurrer. 
The  tmnsaction  apiiears  to  me  to  have  been 
in  the  nature  of  a  novation.  Grarena  owed 
Insley;  miylor  owed  Cravens;  Cravens  made 
an  order  on  Taylor,  which  was  accepted  by 
Taylor,  who  was  substituted  tn  tbe  place  of 
Cravens;  and,  as  alleged  In  the  complaint, 
Cravens  paid  Taylor,  who  retained  the  money. 
Insley  could  recover  rither  upon  tbe  accept- 
ance, or,  as  at  common  law,  for  "money  bad 
and  recdved  by  Taylor  to  the  use  of  the  plain- 
tiff." We  can  find  nothing  In  the  authorities 
cited  by  counsel  that  sustains  his  position  that 
tlie  complaint  was  defective.  Tbe  only  de- 
fect pointed  out  Is  that  tbe  allegation  In  tbe 
complaint  foils  to  state  that  the  note  was  re- 
turned in  time.  We  think  tbe  allegatitm  suffi- 
ciently full,  when  taken  in  connection  with  tbe 
cause  of  action.  At  any  rate,  it  is  sufficient  to 
abow  that  Taylor  had  received  the  payment 
from  Cravens  before  Insley  brougtat  suit.  The 
Judgment  must  Ik  affirmed.  Affirmed. 


UNION  VAC,  D.  &  G.  RY.  CO.  v.  PERKINS. 
(Court  of  Apjwals  of  Colorado.    Dec.  0,  181(5.) 

BU¥H0N8  —  DeFRXDAKT    iMPHOfERLT    NaHED  — 

Ambsument  —  JuRiaDicTiox  — Waiver  —  Judq- 
MEST  —  Stock  Killko  bv  Traim  —  Evidence  — 
Excessive  Damages. 

1.  Where  nervico  of  snmmons  is  hud  on  a 
defendaut  (iiider  a  wroiig  uiimt.'.  u  substitution 
of  hiti  i)ro|«'r  imiue  by  umi'iidmout,  over  ilc- 
ft-ndant'M  ol)ji'ftioii.  will  not  confer  jtirisdictioii. 

2.  Where  a  jiiKtit-e,  after  allowing  an 
aroenduieiit  of  a  Bummoiis  by  Hubstitulion  of 
the  defeudaut's  proiier  nimie,  aflHumeii  juriH- 
dlction,  and  oiitora  jiidsuient  nfininst  the  de- 
ft-ndniit  »a  orifjiniilly  Hummoneil,  defendant,  hy 
appealing'  and  partiripatinc  in  a  trial  de  novo, 
waives  tiie  wuut  of  j uriKdictioo. 

8.  Wht>re  tiio  court,  after  allowinir  an 
nmendrnt'iit  of  a  summoiiR  by  siibHtitution  of  de- 
fendant's proper  corporate  name,  aMsunies  ju- 
riwliclion,  an«l  i'litiTH  jnd^fmeut  HKainst  tlie  de- 
fendant orieinail>'  KUinnioiied,  tlie-  recital  in 
an  a|)[)eul  bond  of  the  defendant  that  the  judg- 
ment wan  njiniiiist  it.  and  iMirticiiiatiou  by  it  in 
a  trial  de  novo,  is  a  rccognitiou  of  tlie  judg- 
ment. 

4.  In  an  action  against  a  railroad  company 
in  the  IiimdR  of  a  roceivor  nndor  a  federal  court, 
nonjnindor  of  the-  ri'ceivcr  an  defendant  was  not 
ground  for  reversal  of  a  judgment  had  therein, 
where  the  objection  wan  not  urged  till  after 
judgment. 

,").  In  an  action  for  tlie  death  of  a  mare, 
■wtiere  evidenee  of  plaintiff  merely  shows  in-r 
value  and  age.  and  plaintiff's  vendor,  for  de- 
fendant, testifies  that  he  never  knew  the  ani- 
mal had  any  speed,  it  ia  error  to  admit  evidence 


by  plaintiff  that  his  vendor  told  him  that  he 
spent  $300  iu  developing  the  mare's  speed. 

II.  In  an  action  for  the  death  of  a  mare, 
where  evidence  for  plaintiff  tdiows  iier  value 
to  I>e  and  her  age  about  II  yean,  and 

plaintiff's  vendor,  for  defendnnt,  testiSea  that, 
in  trading  several  animals  with  plaintiff  for  a 
gross  Hum,  he  "|)Ut  her  iu  trade  at  1^30.  evi- 
dence l)y  plaintiff  that  there  was  "no  specific 
value  agreed  for  that  one  particular  mare  Is  in- 
admissible in  rebuttal. 

7.  In  an  action  for  the  death  of  a  mare, 
where  plaintiff  testifies  that  he  thinks,  when 
killed,  she  wan  in  foal,  he  cannot,  on  rebuttal, 
testify  as  a  fact  that  she  was  in  foal. 

8.  In  an  nction  for  death  of  a  mare,  where 
plaintiff  testified,  as  an  tqiinion.  that  she  was 
m  foal,  and  an  expert  horseman  testified  that 
she  was  worth  SlfiO,  and  plaintifTs  vendor,  for 
defendant,  testified  that  plaintiff  tried  to  get 
him  to  testify  to  a  pedigree,  to  enhance  the 
mare's  value,  but  he  refused,  it  is  error  to  al- 
low such  expert  to  testify  in  rebuttal  that  her 
value  is  $150  if  she  waa  "in  foal  and  had  the 
pedigree  they  claimed."  "1  know  nothing  of 
my  own  knowledge.  I  base  my  knowledge  of 
ptidigree  on  what  was  told  me." 

9.  In  an  nction  for  death  of  a  mare,  the 
highest  valuation  placeil  on  her  by  plaintiff  was 
$150,  and  he  testified  that  she  was  worth  50  per 
cent,  more  than  when  be  got  her,  and  uncontra- 
dicte'l  evidence  for  rtefen<biut  showed  that  he 
paid  :priO  for  her.  An  expert  horatman  testified 
that  she  was  worth  if  in  foal;  $100,  if 
not.  It  wan  not  showu  that  she  was  in  foal. 
ncl^,  that  a  verdict  for  plaintiff  for  1^150  was 
excessive. 

Error  to  El  Paso  county  court. 

Action  in  Justice  court  by  II.  E.  Perkins 
against  the  Union  Padfic,  Denver  &  Gulf 
Itallway  Compimy,  sued  aa  the  Union  Pa- 
cific  Railway  ComiKiny,  for  death  of  a  mare. 
There  was  a  judynietit  for  plaintiff  in  the 
justice  court,  aud  from  a  judgment  of  tbe 
county  court  for  pltiiatiff  on  trial  de  novo 
defendant  brings  error.  Keversod. 

Teller,  Orabood  &  Morgan  and  C.  C.  Dor- 
sey,  for  plaintiff  in  error.  Vanalta  and  Cun- 
ningham, for  defendant  in  error. 

HEED,  F.  3.  Defendant  In  error  brought 
suit  before  a  justice  of  tbe  peace  against  the 
Union  Pacific  Railway  Company  to  collect 
the  value  of  a  mare  alleged  to  have  been 
killed  by  an  engine  of  the  comirany.  The 
summons  commanded  tbe  officer  to  "summon 
tbe  Union  Pacific  Rallivay,'*  etc.  A  trial 
was  had,  of  wblcb  the  following  appears  In 
the  transcript  of  the  docket  of  the  justice  of 
tbe  peace:  "Defendant  apiieared  by  attor- 
ney. F.  E.  Brooks  made  objection  to  admit- 
ting any  evidence  In  the  case,  on  account 
of  insufficiency  of  tbe  Service,  the  name  of 
the  corporation  being  the  Union  Pacific,  Den- 
ver &  (}ulf  Railway.  Plaintiff  moved  to 
amend  to  meet  the  defendant's  objection. 
Motion  allowed,  and  trial  proceeded.  After 
hearing  all  tbe  evidence  In  tbe  case.  It  is 
determined  and  adjudged  that  the  plaintiff, 
R.  E.  Perkins,  make  of  the  defendant,  the 
Union  Pacific  Railway  Company,  the  sum  of 
$iriO  and  coats  of  suit,  taxed  at  f9.52."  From 
which  an  apjieal  was  taken  to  the  county 
court,  where  a  trial  was  had  to  a  Jury,  re- 
BultUig  In  a  Judgment  against  the  defendant 
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for  tlie  same  smount  ($150).  Upon  the  trial, 
after  tlie  Jury  were  Impaneled,  counsel  for 
the  defendant  moved  the  court  to  dismiss 
the  action  against  appellant  for  want  of 
jurisdiction.  That  the  substitution  by  the 
Justice  of  the  peace  ujwn  the  trial  of  appel- 
lant In  place  of  the  Union  Pacltic  Railway 
Company  did  not  confer  Jurisdiction.  (2) 
A  motion  to  dismiss  made  by  the  defendant 
because  no  service  had  ever  been  had  upon 
the  appellant  (3)  To  dismiss  because  of  In- 
sufficiency of  the  service  of  the  summons. 
(4)  Objected  to  any  evidence  being  received 
because  the  record  showed  that  appellant 
was  never  served  with  summons.  Each  of 
which  was  overruled  by  the  conrt,  and  an 
exception  taken. 

The  attention  of  the  court.  In  the  trial  be- 
fore the  Jmtice  of  the  peace,  was  called  to 
the  fact  that  the  suit  had  been  Imitltuted 
against  the  wroDg  party,  and  service  had 
upon  the  wrong  party.  Instead  of  dismiss- 
ing the  suit,  the  court  attempted  to  rectify 
the  error  by  substituting  the  proper  defend- 
ant, proceeded  to  trial,  and  entered  up  Judg- 
ment against  a  corporation  that  no  suit  was 
instituted  against,  no  process  issued,  no  serv- 
ice had,  and  no  appearance  entered.  Precise- 
ly the  same  thing  was  done  In  the  county 
court  The  Union  Pacific  Railway  Company 
and  the  Union  Pacific,  Denver  &  Gulf  Rail- 
way Company  are  two  separate  and  distinct 
corporations.  Where  the  suit  was  instituted 
against  the  Union  Pacific  Railway  Company, 
and  service  had  upon  it,  the  court  could  no 
more  acquire  Jurisdiction  in  the  manner  at- 
tempted than  by  subBtltuting  a  neighbor  by 
the  name  of  Smith  as  defendant  In  a  suit  In- 
stituted against,  and  service  had  upon,  Jones. 
This  fact  is  urged  for  reversal  of  the  Judg- 
ment It  iB  true  that  the  Justice  of  the 
peace  had  no  Jurisdiction  of  appellant,  nor 
did  the  insertion  of  Its  name  in  the  summons 
confer  Jurisdiction.  Except  by  the  acts  of 
appellant's  attorneys,  there  could  have  been 
no  jurisdiction.  They  appear  to  have  par- 
ticipated in  the  trial,  representing  appel- 
lant; but  at  the  close  of  the  trial,  as  shown 
by  the  transcript,  no  Judgment  was  ren- 
dered against  appellant.  The  Judgment  was 
against  tlie  Union  Pacific  Railroad  Company, 
IIow  appellant  could  appeal  from  such  a 
Judgment,  and  why  It  did  so,  are  enigmas. 
A  bond  was  made,  alleging  a  judgment 
against  appellant,  and  it  appeared  by  coun- 
sel and  proceeded  to  trial.  Instead  of  rely- 
ing upon  Its  defense  of  want  of  Jurisdiction, 
by  its  appeal  and  participation  in  the  trial 
it  not  only  recognised  the  judgment,  but 
waived  its  own  contention. 

It  is  true,  also,  that  appellant  was  In  the 
bands  of  a  receiver  appointed  by  the  fed- 
eral court,  and  its  entire  property  In  custodla 
legls.  The  receiver  was  not  made  a  party. 
It  Is  undoubtedly  correct,  as  a  legal  proposi- 
tion, that  no  valid  Judgment  could  be  had 
without  the  receiver,  and  it  Is  probably  true 
that  consent  from  the  federal  court  sbould 


have  been  obtained,  as  It  had  full  and  com- 
plete custody;  but,  in  order  to  have  been 
available,  the  matter  sliould  have  been 
brought  to  the  attention  of  the  court  in  some 
manner  that  could  legally  present  It  as  a 
defense.  It  appears  that  it  was  suggested 
to  the  court  during  the  proceedings,  and 
there  the  mutter  was  dropped.  Consequent- 
ly there  Is  nothing  on  that  question  present- 
ed to  this  court  for  review. 

The  plaintiff  testified  that  the  value  of  the 
animal  alleged  to  have  been  killed  was  $150. 
Tim  Perliins,  a  brother  of  plaintiff,  testified: 
"I  think  that  a  fair  market  value  of  this  ani- 
mal. In  her  condition,  would  be  floO.  *  *  * 
I  know  the  reputed  age  of  the  animal.  I 
presupie  she  was  ten  or  eleven  years  old." 
There  plaintiff  rested.  Defendant  called  J. 
L.  Williams,  a  lawyer,  who  sold  the  mare  to 
the  plaintiff.  He  testified:  "This  Fox  mare 
that  was  killed  by  the  railroad  I  had  owned 
eight  or  nine  years  when  I  sold  her  to  Mr. 
Perkins,  and  at  the  time  I  bought  her  she 
was  claimed  to  be  seven  or  eight  years  old. 
•  •  •  The  cash  market  value  of  this  mare 
in  controversy,— I  do  not  know  that  she  did 
have  any.  An  animal  of  that  description  is 
hard  to  sell.  I  put  her  In  the  trade  to  Per- 
kins Bt  ^itO.  Before  that  I  sold  her  once,  and 
bought  her  back  for ¥25.  •  •  *  Ithlnktbere 
were  seven  horses.  There  was  a  fixed  value 
placed  upon  each  (me.  The  Fox  mare  was  call- 
ed $30.  The  value  of  all  of  them  was  called 
$200.  *  •  ♦  Mr.  Perkins  came  to  me  onf 
day,  and  tried  to  get  me  to  testify  to  a  high 
valuation  of  this  animal;  he  wanted  that  I 
should  pedigree  her;  and  I  declined  to  con- 
cede to  his  terms.  He  said  at  that  time  that 
he  wanted  I  should  pedigree  the  mare,  and 
1  told  him  I  could  not  do  it"  defendant  rest- 
ed, when  plaintiff,  ostensibly  for  the  puriMwe 
of  rebuttal,  again  took  the  stand,  but  the 
only  rebuttal  was  bis  statement  that  Wil- 
liams told  him  that  he  had  spent  $300  In 
developing  the  speed  of  the  mare.  Willhuns' 
statement  was  only,  "I  never  knew  she  had 
any  speed."  Xo  one  testified  that  she  had. 
Kpood,  perhaps,  in  a  younger  animal,  might 
be  an  element  of  value,  if  established;  but 
how  proof  of  an  expenditure  of  money  to  de- 
velop speed,  which  ended  in  failure,  could  be 
comi^etcnt  as  proof  of  value,  we  are  at  a  loss  to 
imderstand.  The  only  evidence  that  might 
be  possibly  considered  as  rebuttal  was  that 
in  the  trade  with  Williams  "there  was  no 
specific  value  agreed  for  that  one  parilcular 
mare."  This  does  not  rebut  the  testimony 
of  Williams.  He  did  not  testify  to  an  agreed 
price.  He  said,  "I  put  her  in  trade  to  Per- 
kins at  $30."  Whether  it  was  an  agreed 
value,  or  his  own  estimate,  does  not  appear. 
Here  also  occurs  the  novel  fact  of  a  mare  15 
or  17  years  old  improving  by  age:  "Q.  Ton 
may  state  the  value  of  the  mare  at  the  time 
she  was  killed,  as  compared  to  her  value 
at  the  time  you  purchased  her?*  to  wbicb 
plaintiff  answered:  "I  would  conrtder  her 
worth  50  per  cent  more;  and  then  Bhe  iraa 
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with  foal,  and  In  a  great  deal  better  condi- 
tion.*' In  hlB  former  evidence,  tbat  sbe  was 
In  foal  wag  stven,  not  as  a  fact,  bnt  as  an 
opinion.  Tbe  entire  examination  was  ob- 
jected to,  and  exceptions  saved.  Jobn  Lay, 
the  horseman,  was  recalled,  reiterated  his 
former  statement  of  value  of  but  quali- 
fied by  the  statements  that  she  was  worth 
that  amount  if  In  foal,  and  had  the  pedigree 
they  clahn  "I  know  nothing  of  my  own 
knowledge,  t  base  my  knowledge  of  tbe 
pedigree  <m  wbat  was  ttrid  me."  Mo  pedigree 
whatever  had  been  established.  Willlnms 
teutlfled  tbat  the  plaintiff  tried  to  get  him  to 
testify  to  a  pedigree  to  enhance  the  value, 
but  be  declined.  Counsel  moved  to  strike 
out  the  entire  evidence,  which  was  refused, 
and  on  exci^tlon  token.  One  Charles  Wil- 
liams was  culled,  and,  over  the  obJecUons  of 
defendant,  testified  that,  to  the  best  of  his 
knowledge,  the  marc  was  about  12  years  old, 
and  "she  ought  to  be  worth  floO."  The  ad- 
luisston  of  all  the  testimony  as  rebuttal  waa 
Improper  and  erroneous. 

For  another  reason,  the  Judgment  should 
not  be  allowed  to  stand:  The  verdict  was 
excessive;  not  warranted  by  any  evidence 
In  the  case;  based  upon  tbe  hypothesis  that 
the  mare  was  youuj^er  than  shown  by  the 
evidence;  tluit  she  was  In  foal,  which  was 
based  entirely  upon  suijpt^tlon;  and  upon 
speed  and  pedigree,  which  were  shown  to 
have  been  purely  Imaginary,  If  not  Inspired 
by  the  questionable  attempt  of  plaintiff  to 
enhance  tbe  value  by  such  fictitious  aids. 
The  jury  gave  the  highest  amount  claimed. 
Taking  the  uncontradicted  testimony  of  the 
marc's  value  at  the  time  plaintiff  got  her, 
and  his  evidence  that  was  worth  50  per 
cent,  more  at  the  time  of  her  death,  and  we 
only  hare  a  value  of  $45,  while  Lay,  the  ex- 
pert who  testified  twice  to  the  same  effect, 
admitted  that,  if  not  In  foal,  her  value  was 
only  $100. 

It  is  evident  that  the  Jury  was  misled  by 
the  error  of  the  court  In  admitting  rebuttal 
testimony,  or  tliat  the  verdict  waa  the  result 
of  bias  and  prejudice.  Whether  by  one  or 
the  other,  or  both,  is  immaterial.  It  was  un- 
warranted by  tbe  evidence,  and  was  at  least 
twice  as  much  as  it  should  have  been.  At 
any  rate,  the  Judgment  must  be  reversed, 
and  cause  remanded  for  a  new  trlaL  The  Judg- 
ment will  be  reversed,  and  cause  remanded. 
Reversed. 


SLAYMAKER  v.  PHILLIPS. 

(SnprtMnc  Court  of  Wyoming.    Dec.  6.  ISOo.) 

Elsctioxb — Ballots  —  1xi>orhkmbnt — Constitu- 
TioxAL  Law — Electiun  Ueoulatjoks. 

1.  S088.  Laws  1890,  c.  80,  «  IHO,  providins 
thnt  any  hjilliit  wliich  is  not  hidorseil  by  the  of- 
fif'inl  RtaiDf,  "<\t"  lins  not  tlio  namp  or  initinlx 
of  tbe  ju'lRC  of  the  Weotimi,  an  provided  in  thin 
avt,  oholl  not  be  coanted,  requires  that  Ixith 
the  official  stamp  and  the  name  or  initial  of  the 


Judge  appear  on  the  ballot.  Groesbeck,  C.  J., 
diB8(.'nting. 

2.  Hucb  provision  is  mandatory,  and  nn- 
less  the  ballots  are  so  indorsed  thej  cannot  be 
conuted.    Groesbcck,  O.  J.,  diBaenting. 

3.  Section  131,  requiring  the  canvaaaera.  In 
case  the  number  or  ballota  in  the  ballot  box  ex- 
ceed the  nnmber  of  namea  in  the  ik)11  lint,  to 
draw  from  the  box  the  number  in  excesa,  aoiX 
also  requiring  them  to  count  only  one  ballot  in 
case  two  or  more  are  so  folded  aa  to  bear  tbe 
appearance  of  harinfc  been  cast  by  one  person, 
and  proTidiog  that  the  officers  ahall  then  pro- 
ceed to  count  the  votes  caat  for  each  peraon 
named  on  auch  ballots,  does  not  authorize  the 
countiufT  of  ballots  not  properly  indorsed  aa  re- 
quired by  section  180. 

4.  The  constitutional  provision,  that  only 
ballots  deliTered  to  voters  within  tbe  polling 
place  by  the  proper  official  shall  be  coanted, 
empowers  the  tegisiature  to  provide  that  no  bal- 
lot shall  be  counted  unless  indorwd  "offidal 
ballots,"  and  also  with  the  name  or  initial  of 
the  judge  of  election,  without  rendering  the  act 
uneonntitutional  as  disfranchising  electors  hav- 
ing the  constitntional  qualifications.  Groes- 
beclc,  C.  J.,  dissenting. 

On  r^carlng.  Reafflrmed. 

COXAWAT,  J.  The  facts  of  the  case  are 
stated  in  40  Pac.  971.  The  principal  ques- 
tions now  called  to  our  attention  arise  upon 
the  provl^on  of  section  130  of  chapter  80, 
Sesa.  Laws  ISOO,  In  regard  to  the  rejection 
of  ballots:  "In  the  canvass  of  the  votes  any 
ballot  wlilch  is  not  Indorsed  by  the  official 
stamp  or  has  not  the  name  or  Initials  of  the 
Judge  of  election  as  provided  in  this  act 
shall  be  void  and  shall  not  be  coimted."  ' 

1.  It  la  urged  that  this  may  be  construed 
to  mean  that  "In  the  canvass  of  the  rotes,' 
any  ballot  which  Is  not  Indorsed  by  the  offi- 
cial stamp,  and  has  not  the  name  or  initials' 
of  the  Judge  of  clectlmi,  as  provided  In  this 
act,  shall  be  void,  and  shall  not  be  counted," 
thus  requiring  the  absence  ctf  both  the  stomp 
and  the  name  or  lultiola  to  authorlae  the  re- 
jection of  a  ballot  It  Is  true  that  some 
courts  bave  gone  to  the  extent  of  construing 
"or"  to  mean  "and,"  In  order  to  carry  out  tbe 
plain  Intent  of  the  legislature;  but,  as  shown 
in  the  opinion  handed  down  on  the  first  bear- 
ing, the  whole  tenor  of  the  act  in  whicb  this 
provision  occurs  shows  that  tbe  legislature 
meant  what  is  expressed.  The  following  ex- 
ample was  given  In  argument,  In  lllnstiation 
of  the  use  sometimes  made  of  the  wtffd  "or." 
"Any  person  who  Is  not  a  citizen  of  tbe  XTnlt- 
ed  States,  or  has  not  declared  his  intention 
to  become  such,  is  not  entitled  to  vote."  As 
to  this  it  is  to  be  said  tiiat  any  author  using 
this  language  wotdd  be  saying  what  he  did 
not  mean.  The  evident  meaning  Is  that  "any 
person  who  la  not  a  citizen  of  the  United 
States,  and  has  not  declared  his  Intention  to 
bei-ome  such.  Is  not  entitled  to  vote."  The 
evident  Intention  Is  to  say  that  iMth  disquali- 
fications are  required  to  deprive  one  of  the 
right  to  vote.  But  In  the  provision  under 
consideration,  retjuirlng  the  rejection  of  bal- 
lots, our  legislature  has  expressoti  Its  evi- 
dent, intention  In  apt  language.  The  provi- 
sion is  in  plain,  terse,  and  mandatory  words. 
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It  Is  not  for  tlie  courts  to  question  Its  wis- 
dom or  propriety. 

2.  It  is  further  contended  that  the  provi- 
sion of  section  130.  requiring  the  rejection  of 
ballots.  Is  In  conflict  with  part  of  the  next 
section  of  the  act  upon  the  same  subject. 
The  next  section  Is  as  follows:  "See.  131. 
As  soon  as  the  polls  of  the  election  sliall  be 
closed  the  judges  shall  proceed  Immediately 
to  canvass  the  vote  glveu  and  shall  coutinue 
■without  adjournment  until  the  canvass  Is 
completed.  The  canvass  must  commence  by 
a  comparlsob  of  the  poll  lists  and  they  must 
be  made  to  agree;  the  ballot  box  shall  then 
be  opened  and  the  ballots  counted  by  the 
judges  and  clerks,  unopeued,  and  if  there 
are  more  ballots  than  names  upon  the  poll 
list,  the  ballots  must  be  returned  to  the  box, 
shaken  up,  and  one  of  the  judges  shall  draw 
from  such  box  ballots  enough  to  make  the  re- 
mainder agree  with  the  poll  list,  which  bal- 
lots 80  drawn  shall  be  destroyed,  and  two  or 
more  ballots  being  found  so  folded  as  to  bear 
the  appearance  of  having  been  voted  by  one 
person  shall  not  be  counted,  but  preserved 
with  the  poll  books;  the  poll  list  aud  ballots 
being  made  to  agree  the  judges  and  clerks 
shall  then  proceed  to  count  and  ascertain  the 
number  of  votes  for  each  person  named  upon 
such  ballots."  This  section  contains,  In  sub- 
stance, the  usual  provisions  authorizing  and 
requiring  the  proper  ofllcers  to  canvass  the 
vote.  So  far  as  the  cases  liave  fallen  under 
our  observation  or  been  called  to  our  atten- 
tion, such  provisions  have  not  been  held  to 
conflict  with  other  provisions  requiring  the 
rejection  of  other  ballots  than  those  specified, 
nor  to  require  the  counting  of  Illegal  or  void 
ballots.  It  Is  the  duty  of  the  courts  to  so 
construe  the  provisions  of  a  statute  tliat  they 
may  all  stand  and  have  effect,  If  this  can  be 
done  by  a  reasonable  construction.  Section 
130  provides  that  any  ballot  which  Is  not  In- 
dorsed by  the  ofilclal  stamp,  or  has  not  the 
name  or  initials  of  the  judge  of  election,  as 
provided  by  this  act,  shall  be  void,  and  sliall 
not  be  counted.  Section  131  provides  that 
two  or  more  ballots,  being  found  so  folded 
as  to  bear  the  appearance  of  having  been 
Toted  by  one  person,  sliall  not  be  counted. 
These  provisions  are  not  conflicting,  but  eas- 
ily stand  together  without  the  aid  of  con- 
struction; aud  we  are  not  of  the  opinion  that 
the  general  language  of  the  concluding  clause 
of  section  131,  requiring  the  canvassers  to 
count  the  votes,  requires  the  countinj:  of  votes 
contained  In  illegal  or  void  ballots,  or  liallots 
which  other  BtatntoiT  provisions  require  to 
be  rejected. 

3.  It  is  further  contended  that  the  provi- 
sion quoted  from  section  130  is  repugnant  to 
the  constitution,  because  Its  enforcement  will 
result  in  the  rejection  of  ballots  of  i»ei'8ons 
having  the  coustltutionnl  qualifications  of 
electors.  So  far  as  we  are  at  present  advis- 
ed, assisted  hy  the  diliKcnt  iTBfarch  of  coun- 
sel, there  are.  up  to  this  time,  but  two  au- 
thorities holding  that  a  statutory  provision 


such  as  that  of  section  130  is  in  conflict  with 
constitutional  provisions  fixing  the  (iiialiflca- 
tions  of  electors.  And  the  qualifications  of 
electors  are  fixed  by  constitutional  provision 
in  everj%  or  nearly  every,  state  in  the  Union. 
It  Is  SJiid  that  there  are  one  or  two  ex<'ei>- 
tlons,  but  we  know  of  none.  6  Am.  &  Eng. 
Euc.  Law,  2(j3.  These  two  authorities  are 
the  dissenting  opinion  In  this  case,  and  the 
case  of  Moyer  v.  Van  De  Vantcr  (Wash.)  41 
Pac.  fiO.  These  autliorltles  command  and  re- 
ceive our  respectful  eonalderatlon.  As  to 
the  case  of  Moyer  v.  Van  De  Vanter,  it  is  to 
be  remarked  that  it  was  decided  under  stat- 
utory and  constitutional  provisions  difTcrent 
from  our  own.  The  ballots  drawn  in  question 
iu  that  case  bore  the  proper  stamp,  but  liad  not 
the  name  or  Initials  of  a  Judge  of  the  election, 
as  required  by  statute.  Another  section  of 
the  statute  makes  It  a  misdemeanor  for  any 
inspector  or  judge  of  election  to  deposit  in 
any  ballot  box  any  ballot  upon  which  the 
stamp  does  not  appear.  It  Is  not  made  a 
crime  to  deposit  a  ballot  upon  which  the  Ini- 
tials do  not  appear.  Our  statute  punishes, 
as  for  a  felony,  any  election  officer  who  de- 
posits in  a  ballot  box  a  ballot  which  has  not 
both  the  stamp  and  the  name  or  initials  of  a 
judge  of  the  election.  The  constitution  of  the 
state  of  Washington  provides  that:  "All 
elections  shall  be  by  Mllot.  The  legislature 
sliall  provide  for  such  method  of  voting  as 
will  secure  to  every  elector  absolute  secrecy 
In  preparing  and  depositing  his  ballot"  Const, 
art  G,  S  6-  The  constitution  of  Wyoming 
contains  similar  provisions,  and.  In  addition, 
the  following:  "The  legislature  shall  pro- 
vide by  law  that  the  names  of  all  candidates 
for  the  same  office,  to  be  voted  for  at  any 
election,  shall  be  printed  on  the  same  tiallot. 
at  public  expense,  and  on  election  day  to  be 
delivered  to  the  voters  within  the  polling 
place  by  sworn  public  otHcIals,  and  only  snch 
ballots  so  delivered  shall  l>e  received  and 
counted."  Const,  art.  6,  S  11-  This  devolves 
upon  our  legislature  the  constitutional  duty, 
and  the  corresponding  constitutional  authori- 
ty, to  provide  adequate  means  for  identifying 
the  ballots  received  and  counted  as  those  de- 
livered to  the  voters  within  the  polling  place 
hy  sworn  public  officials,  and  to  provide  by 
statute  the  means  to  secure  the  constitutltmal 
result  that  only  such  ballots  so  delivered 
shall  be  received  and  counted.  If  the  legisla- 
ture may  not  provide  the  means,  it  cannot  se- 
cure the  result  In  the  statute  now  attacked 
as  unconstitutional,  such  means  are  provided, 
and  nowhere  else  is  any  provision  made  pro- 
hibiting the  counting  of  ballots  not  delivered 
by  sworn  public  officials.  Nowhere  else  is  a 
method  provided  for  identifying  the  ballot  of- 
fered by  the  elector  as  the  one  furnlshetl 
him  by  the  election  officers  In  the  polling 
place.  But  the  doctrine  of  the  case  of  Moyer 
V.  Van  De  Vanter,  supra.  Is  clearly  against 
the  groat  weight  of  authority.  The  result  of 
a  consideration  of  the  cases  Is  well  summed 
np  In  these  words:  "These  statutes,  b^ng 


Digitized  by  Google 


SLAYMAKEB 


V.  PHILLIPS. 


1061 


(Tpsljtned  to  prosorve  the  aecrpcy  cf  the  bal- 
lot, and  to  prevent  fraud,  will  (leiiernlly  be 
fonsiderod  mandatory,  and  this  will  be  so  In 
nil  cases  where  the  statute  provides  that  a 
ballot  Tnrylnfj  from  the  requirements  of  the 
law  shall  not  be  counted;  but  if  this  provi- 
sion Is  lacking,  while  It  Is  the  duty  of  the 
election  officers  to  refiise  to  receive  the  bal- 
lots if  the  deviations  from  the  law  are  mani- 
fest. If  they  Ijave  been  received  they  should 
not  be  rejected  if  the  variations  are  trlflinff." 

0  Am.  &  Kng-.  Knc.  I^w,  »49.  And  this  is  in 
accordance  with  Judge  McCrary's  view  of 
the  law,  although  from  a  quotation  from 
Oilleland  t.  Schuyler,  9  Kan.  SCO.  contained 
In  the  dissenting  opinion  In  this  case,  a  differ- 
ent inference  might  be  made.  McCrary's 
text  leaves  no  room  for  doubt  as  to  his  view, 
and  little  room  to  question  that  his  view  is 
correct.  Perhaps  no  better  discussion  of  this 
"branch  of  the  law  can  be  found.  In  brief,  than 
his.  He  says:  "The  language  of  the  stat- 
'ute  to  l>c  construed  must  be  consulted  and 
'followed.  If  the  statute  expressly  declares 
any  particular  act  to  bo  essential  to  the  valid- 
ity of  the  election,  or  that  its  omission  shall 
render  the  election  void,  all  courts  whose 
duty  It  is  to  euforee  such  statute  must  so 

1  hold,  whether  the  particular  act  in  question 
.  goes  to  the  merits,  or  affects  the  result  of  the 

election,  or  not.  Such  a  statute  Is  impera- 
tive, and  all  consid  prat  tons  of  its  policy  or 
'impolicy  must  he  addressed  to  the  legisla- 
iture.  But  If,  as  in  most  eases,  the  statute 
'simply  provides  that  certain  acts  or  things 
'sliall  be  done  within  a  particular  time  or  in 
ja  particular  manner,  and  does  not  declare 
'that  thplr  performance  Is  ossentiai  to  the  va- 
lidity of  the  election,  then  they  -will  be  regard- 
'<h\  as  mandatory  If  they  do,  and  directory  If 
'tliey  do  not,  affect  the  actual  merits  of  the 
'election.  Thus  It  has  been  held,  in  Missouri, 
'that  a  statute  making  it  the  duty  of  the 
judges  of  election  to  cause  to  be  placed  on 
each  iialiot  the  number  corresponding  with 
the  number  of  the  voter  offering  the  same, 
and  providhig  that  no  ballot  not  numltered 
shall  be  counted.  Is  mandatory,  and  must  he 
enforced.  Aithougli  this  doctrine  may  some- 
times result  In  very  great  hardship  and  In- 
justice, by  depiiring  the  voters  of  their  rights 
by  reason  of  the  negligence  or  misconduct 
of  the  ofllccrs  of  the  election.  It  is  nevertlie- 
IcKS  difflciiit  to  see  how  any  different  con- 
stnictlon  coidd  have  been  phiced  upon  sucli 
a  statute.  Statutes  which  simply  direct  the 
Judges  of  election  to  number  the  ballots,  with- 
out declaring  what  consequences  shall  fol- 
low If  this  be  not  done,  mny  welt  l)e  held  di- 
rectory only;  hut  where  the  statute  both 
gives  the  directions  and  declares  what  the 
ccnsiNpiences  of  neglecting  their  observance 
sliali  be.  there  la  no  ronm  for  construction. 
Sucii  statutes  are  intended  to  prevent  fmudu- 
U'nt  voting:  and  If  the  legislature  i«  of  ilic 
opinion  that  liie  geiierni  g();)d  ti>  he  derived 
from  tiieir  strict  enfon-enicnt  will  more  than 
couDterhalancc  the  evils  resulting  from  the 


occaslnnal  throwing  out  of  votes  honestly 
cast,  the  courts  cannot  reconsider  the  mere 
question  of  policy.  The  legislative  will  upon 
such  a  subject,  when  clearly  expressed,  must 
prevail."  McOrary,  Elect.  §§  190,  191.  And 
the  quallftcatlons  of  electors  are  fixed  by  the 
constitution  in  Missouri.  The  rule  In  Kan- 
sas, announced  In  .Tones  v.  State,  1  Kan.  273, 
and  approved  in  Gllleland  v.  Schuyler.  9  Kan. 
509,  and  quoted  by  McCrary,  Is  stated  In 
these  words:  "Unless  a  fair  consideration  of 
the  statute  shows  that  the  legislature  Intend- 
ed compliance  with  the  provisions  In  rela- 
tion to  the  manner  to  be  essential  to  the 
validity  of  the  proceedings,  It  Is  to  be  regard- 
ed as  directory  merely.*'  And  the  qualifica- 
tions of  electors  are  fixed  by  the  constitution 
in  Kansas,  The  case  of  Lloyd  t.  Sullivan,  9 
Mont.  577,  24  Pac.  218,  Is  dted  in  the  dissent- 
ing opinion  In  this  case.  It  was  a  case  of 
fraudulent  misconduct  of  election  offlcers. 
and  the  return  of  the  vote  of  a  precinct  was 
rejected,  and  the  entire  vote  of  the  precinct 
lost,  on  account  of  such  misconduct.  And  the 
qualifications  of  electors  are  fixed  by  the  con- 
stitution in  Montana.  In  Michigan,  statu- 
tory provisions  for  securing  the  secrecy  of  the 
ballot  are  held  mandatory  without  a  statute 
that,  when  those  provisions  are  disregarded, 
the  ballots  shall  he  void,  or  shall  not  Im*  count- 
ed. Attorney  General  v.  McQuade.  94  Mich. 
439,  53  N.  W.  944.  And  in  Michigan  the 
qualifications  of  electors  are  fixed  by  the  con- 
stitution. In  Nehraska,  the  Indorsement  of 
a  name  which  is  not  the  name  of  a  Judge  of 
the  election  upon  a  ballot  causes  Its  rejection 
In  the  count,  without  any  express  statutory 
provision  to  that  effect.  Spurgin  v,  Thomp- 
son fNeh.)  r»r,  N.  W.  297.  And  Jn  Nebraska 
the  qualifications  of  electors  are  fixed  by  the 
constitution.  In  Texas,  a  law  was  passed  In 
accordance  with  a  constitutional  rp<julrenient 
that  ballots  should  be  numbered.  Tlie  law 
further  provided  that  Imllots  not  numliered 
should  not  bo  counted.  Held  mandatory. 
State  V.  Connor  (Tex.  Sup.)  23  S.  W. 
And  In  Texas  the  qualifications  of  electors 
are  fixed  by  the  constitution. 

■\Ve  will  not  attempt  a  citation  of  the  no- 
merous  eases  In  which  the  rotes,  not  only 
of  Individual  electors,  but  of  entire  pre- 
cincts and  entire  elections,  have  been  lost 
solely  thrmiRti  the  misconduct  of  election 
officers.  The  rule  to  be  derived  from  the 
cases  is  correctly  stated  in  Payne.  Fleet.  § 
5fl2:  "Many  irregularities,  of  frequent  occur- 
rence. Involving  tlie  performance  or  omission 
of  acts  not  touching  the  essential  validity 
of  the  election,  are  held  to  lie  insnfllcipnt  to 
Justify  tlie  rejection  of  the  poll,  unless  com- 
mittc<l  in  violation  of  statutes  mandatory  in 
form."  In  Moyer  v.  Van  De  Vanter.  siipm, 
and  in  the  dlss*'nting  opinion  In  tlie  case  at 
bar.  it  is  held  that  omissions  In  riolafion  of 
statutes  mandatory  in  form  are  not  sutfi- 
clcnt  to  Justify  tlic  rejection  of  the  poll  or 
l)allot.  hut  tliat  sui'h  statutes  are  unconsti- 
tutional.   These  autboritins  are  entitled  to 


Digitized  by  Google 


1052 


PACIFIO  REPORTER,  Vol.  42. 


(W70. 


and  lecelTe  our  respectful  consideration.  We 
will  not  dlB regard  them  on  the  sole  ground 
that  they  are  opposed  to  the  great  weight  of 
authority.  The  principal  reason  urged  in 
support  of  these  opinions  la  the  hardship  and 
Injustice  of  deriving  the  voters  of  their 
right  hy  reason  of  the  negligence  or  miscon- 
duct of  election  officers.  McCrary  answers 
this  in  the  quotation  already  given:  "Such 
statutes  are  Intended  to  prevent  fraudulent 
votinff,  and  if  the  leglEdature  is  of  the  opinion 
that  the  general  good  to  be  derived  from 
their  strict  enforcement  will  more  than  coun- 
teract the  evils  resulting  from  the  occasional 
throwing  ont  of  votes  honestly  <»st,  the 
courts  can  not  reconsider  the  mere  aaestion 
of  policy.  The  legislative  will  upon  such  a 
suhject,  when  clearly  expressed,  must  pre- 
valL"  But  in  the  case  at  bar  some  question 
Is  made.  In  the  dissenting  opinion,  as  to  the 
intenti(m  of  title  legislature  in  enacting  the 
statute  In  question.  It  Is  there  said:  "It  is 
safe  to  say  that  the  tramers  of  the  Aus- 
tralian ballot  law,  many  of  them  men  of 
prominence  in  the  history  of  the  state,  never 
contemplated  the  wholesale  dlsfrandilse- 
meut  of  electors  through  the  negUg^ce  of 
election  officers.  I  think  th^  will  stand 
aghast  at  such  an  interpretation  of  their 
statute."  40  Pac.  9T7.  As  to  this  it  is  only 
necessary  to  say  that  our  leglEOators  have 
e^ressed  their  Intention,  in  language  too 
plain  for  interpretation  or  construction,  that 
some  ballots  shall  be  void,  and  sliaU  not  be 
counted.  It  is  not  material,  on  this  point, 
whether  the  ballots  In  question  in  this  case 
are  such  ballots  or  not  When,  In  any  case, 
ballots  from  any  precinct,  or  from  any  num- 
ber of  predncts,  come  within  the  description 
of  ballots  which  these  prominent  legislators 
have  declared  shall  be  void  and  shall  not  be 
counted,  and  when  fh^  stand  aghast  at  the 
result,  they  can  only  reflect  that  the  work 
is  their  own  and  not  that  of  the  courts.  Aft- 
er thus  appealing  to  the  Intention  of  the 
legislators,  the  dissenting  opinion  Insists  that 
such  intention,  whatever  it  may  be,  shall  be 
uttwly  disregarded  and  set  at  naught  as  un- 
constitutional. Into  such  inconsistendes  are 
able  and  ingenioas  jurists  driven  In  attempt- 
ing to  defend  Indefenirible  positions. 

The  statutory  provisions  under  considera- 
tion are  part  of  an  act  of  the  last  territorial 
l^jSlature,  consisting  of  184  sections,  en- 
titled "Elections,"  approved  March  14,  iSOO. 
At  that  time  the  constitution  bad  been  rati- 
fied by  popular  vote  by  an  overwhelming 
majority.  That  legislature  fresh  from  the 
people  who  had  so  recently  ratified  the  con- 
stitution, enacted  this  law.  It  Is  safe  to  say 
that  the  members  of  this  legislature  did  not 
regard  as  unconstitutional  the  provision  tliat 
certain  ballots  shonld  be  void  and  should  not 
be  counted.  The  first  state  legislature  re-en- 
acted, generally,  all  the  statutory  law  of  the 
territory  not  repugnant  to  the  constitution. 
Sess.  Laws  1801,  p.  1G7.  TbUi  legislature 
also  amended  the  election  law  In  some  par- 


tlculars,  but  In  no  point  affecting  the  deci- 
sion of  the  questions  reserved  In  this  cas& 
The  second  state  legislature  did  not  amend 
this  law  In  any  XHUtlcular.  Tbe  tbird  state 
legislature  amended  the  election  law  In  some 
of  its  provisions,  but  not  In  any  point  affect- 
ing the  questions  under  consideration.  These 
successive  legislatures  left  In  force  section 
119,  that  "before  delivering  any  ballot  to  an 
elector  the  said  judges  stiaU  print  m  the 
back  and  near  the  top  of  the  ballot,  wltb  a 
rubber  or  other  stamp  provided  for  tbe  pur- 
pose, the  designation  'official  ballot,*  and  the 
other  words  on  the  official  stamp  as  bereln- 
after  provided,  and  one  of  the  said  Judges 
shall  write  his  name  or  initials  upon  the 
back  of  each  ballot  and  directly  under  the 
sold  official  stamp."  They  left  in  force  sec- 
tion 128,  providing  that  "no  judge  of  election 
shall  d^Njslt  In  any  ballot  box  any  ballot  up- 
on which  the  official  Indorsement  does  not  ap> 
pear."  They  left  In  force  section  l&l,  pro- 
viding tliat  "no  officer  shall  deposit  in  the 
ballot  box  any  ballot  except  a  lawfid.  one. 
A  lawful  ballot  is  an  official  ballot  officially 
stamped  and  marked  with  tbe  initials  or 
name  of  a  judge  of  the  election  and  offered 
by  a  qualified  elector  during  the  time  of  elec- 
tion." They  left  in  force  section  130,  pro- 
viding that  "in  the  canvass  of  the  votes 
any  ballot  which  is  not  indorsed  by  the  offi- 
cial stamp  or  has  not  the  name  or  Initials  of 
the  judge  of  election  as  provided  in  this  act 
shall  be  void  and  shall  not  be  counted."  It 
ia  safe  to  say  that  these  successive  legis- 
latures, In  preserving  these  sections,  did  not 
thtok  that  they  were  violating  the  consti- 
tutton,  or  impairing  the  constitutional  rights 
of  electors.  It  is  safe  to  say  that  they  In- 
tended these  provisions  to  have  effect  and  to 
be  enforced,  and  that  the  prohibited  ballots 
should  not  be  counted.  And  while  they  wa« 
doing  this,  so  for  as  we  have  beoi  able  to 
ascertain,  asslBted  by  the  diligent  research 
of  counad  and  of  the  dissenting  justice,  there 
could  not  be  found  a  decision  of  any  court 
or  an  opinion  of  any  Judge  denying  tbe  con- 
stitutional authority  of  the  legislature  of  a 
state  to  pass  a  law  dining  a  lawful  baaot, 
and  prohibiting  the  counting  of  ballots  which 
are  not  lawful.  These  provisions,  and  the 
entire  system  ot  voting  known  as  the  **Aus- 
trallan  Ballot  Law,"  are  Intended  to  prevent 
fraud.  It  is  poor  consolation  to  the  honest 
mter  to  cast  his  vote  and  have  it  counted, 
whm  he  knows  It  may  be  offset  by  a  pur- 
chased vote.  It  is  poor  consolation  to  tbe 
majority  of  honest  voters  of  a  popnlous  dis- 
trict to  cast  their  votes  and  liave  them  count- 
ed, when  they  Imow  that  their  majori^  will 
be  met  and  overwhdmed  by  the  votes  of 
hordes  of  hired  ruffians  and  repeaters.  It  Is 
poor  consolation  to  them  to  go  into  court  few 
a  remedy,  and  vainly  attempt  to  get  evi- 
dence of  frauds  which  are  notorious,  while 
the  successful  criminals  are  laughing  at  their 
futile  efforts.  It  Is  notorious,  in  the  recent 
blstwy  of  the  countiTt  that  such  frauds^  corn- 
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mitted  with  impuQlty,  were  attaining  Bucb 
enormous  proportions,  and  were  becomlns 
BO  habitual,  that  thoughtfal  patriots  believed 
that  the  foundation  of  popular  govemmeirt 
was  belns:  nndermlned,  and  its  perpetuity 
threatened,  and  all  the  while  there  were 
laws  upon  the  statute  books  for  the  puntsfa- 
ment  of  such  crimes,— all  the  while  laws 
were  in  force,  and  the  courts  were  open  for 
the  correction  of  the  results  of  these  crimes 
by  which  the  popular  will  was  defeated. 
And  all  the  while  the  euccessful  conspirators 
were  carrying  out  their  nefarious  schemes 
with  effect,  educating  hordes  of  retainers  in 
venality  and  corruption,  defying  the  popular 
wlU,  and  challenging  the  better  elements  of 
society  with  the  self-convlctlng  question,  ex- 
pressed generally  In  action,  but  sometimes  in 
words:  "What  are  you  going  to  do  about 
it?"  This  to  no  imaginary  picture.  Words 
fall  In  adequately  depleting  the  reality  in 
Its  trae  colors.  The  controlling  principle  In 
the  operation  of  these  enemies  of  popular 
government,  so  long  expressed  in  their  ac- 
tions, and  so  long  and  so  successfully  car- 
ried Into  effect,  has  recently  been  confessed 
and  proclaimed  In  clarion  tones  in  the  con- 
stitutional convention  of  South  Carolina  by 
the  honorable  member  from  Berkeley  in 
these  words:  "We  do  not  want  fair 
tlons."  Evils  of  this  nature,  to  monstrous 
In  older  commanitlee,  were  threatening 
Wyoming.  Wyoming  does  want  fair  elec- 
tions. Legislators,  truly  pramlnent  in  the 
bistory  of  the  state,  men  of  integrity  and 
ability,  have  devoted  their  best  thought  to 
devising  and  perfecting  a  plan  to  meet  and 
crash  such  frauds  In  their  inception.  Pre- 
vention la  better  than  attempted  core.  The 
result  of  their  sustained  and  persistent  labor 
is  the  present  electfcm  law.  By  this  law 
Wyoming,  through  four  anccesslTe  legisla- 
tures, has  said  that  she  does  want  fair  elec- 
tions. This  law  is  her  answer  to  the  ques- 
tion, "What  are  yoa  going  to  do  abont  it?" 

One  provision  of  this  law  was  considered 
so  essential  to  the  pnraition  of  fraud,  brib- 
ery, Intimidation,  and  cormptlon,  that  It  is 
put  in  language  ezpresBlr  mandatory.  It 
speclfles  certain  ballots  which  shall  be  void 
and  aiiall  not  be  counted.  Tbls  provlalon  Is 
attacked  as  repugnant  to  the  conatltution. 
We  are  asked  to  declare  It  ao  by  what  we 
must  regard  as  an  innoratlon  in  the  law  of 
statutory  constructloQ.  opposed  to  the  great 
weight  of  authority,  and  without  foundation 
In  sound  reason.  The  dlstinguiahing  feature 
of  this  statute,  as  compared  with  former  dec- 
tlon  lawi^  is  the  pterention  of  finud.  The 
construction  contended  for  would  destroy 
tills  feature.  It  would  r^egate  the  wronged 
and  defrauded  public  entirely  to  the  old  t«m- 
edies  by  criminal  actlras  and  election  con- 
tests, prosecuted  after  the  barm  was  d<Hie. 
These  were  the  remedies  which  so  often,  and 
for  so  long  a  time,  proved  In^clent  and 
which  the  legtslatnre  has  endeavored  to  sup- 
plement      efficient  preventive  measures. 


The  fear  of  punishment  has  never  been  found 
to  be  an  efficient  safeguard  against  political 
crimes.  Let  It  once  be  known  ttiat  the  most 
mandatory  proviBions  of  our  election  law 
may  be  disregarded,  and  then  there  is  at  once 
destroyed  all  the  security  for  the  purity  of 
elections  which  the  law  furnishes  above  for- 
mer laws.  Nothing  more  is  required  for  the 
destruction  of  the  barriers  which  Wyoming 
has  erected  for  the  protection  oC  the  honest 
verdict  of  her  legal  electors,  as  expressed  at 
the  polls,  against  the  machinations  of  politi- 
cal tricksters  and  criminals.  Nothing  more 
to  necessary  to  reopen  the  floodgates  of  fraud. 
Nothing  more  Is  necessary  to  re8t<»:e  the  old 
order  of  things  under  which,  in  older  com- 
munities, crime  has  reared  aloft  Its  brazen 
front  In  the  sight  of  oil  the  world;  has  de- 
fiantly stalked  abroad  In  the  light  of  the 
noonday  sun;  has  placed  its  minions  In  posi- 
tions of  power,  of  trust,  of  honor,  and  of 
profit;  has  educated  its  votaries  to  regard 
crime  as  honorable,  and  to  think  and  expect 
that  successful  crime  should  be  abundantly 
rewarded.  The  legislators  of  Wyoming  have 
done  their  work  carefully,  and,  it  would 
seem,  wisely  and  well.  That  it  to  sattofac* 
tory  to  the  people  Is  evidenced  by  th^  pre- 
serving every  distinguishing  feature  of  the 
work  Bttee  repeated  tests  in  its  ptacttcal  op- 
eration, and  repeated  opportunities  to  repeal 
or  modify  it  through  their  legislators.  But 
thto  is  straying  from  the  question.  Is  tiie 
law  constitutional?  From  considerations  al- 
ready advanced  and  autiiorltles  already  dted, 
I  am  of  the  opinion  that  it  Is.  The  former 
order  of  this  court  will  stand. 

POTTBB,  3.,  eoncura 

GROESBECK,  C.  J.  I  dissent  Since  a  re- 
hearing was  ordered  In  this  case  I  have  seen 
nothing  to  change  my  views  as  announced 
upon  the  original  bearing.  40  Pac.  871.  In- 
deed, since  my  opinion  was  filed,  decisions 
in  parallel  cases,  including  some  very  recent 
ones,  have  Intrenched  my  portion.  There 
can  be  no  question  that  all  of  the  diluted 
ballots,  which  were  all  of  the  ballots  voted 
at  three  precincts  In  Gonverse  coxaxkj,  were 
honestly  cast  and  honestly  counted.  There 
Is  no  Imputatloo  <nr  snggestkm  of  fraud  in 
the  case,  and  It  is  apparoit  that,  If  the  twl- 
lots  are  illegal,  they  become  so  through  the 
follura  of  the  judges  of  election,  or  smne  of 
them,  to  make  or  cause  to  be  made  all  the 
Indorsements  thereon  mentioned  In  the  act. 
The  provision  of  law  quoted  in  the  majority 
Opinion  was  doubtless  enacted  for  the  pur- 
pose of  preroiting  ballot-box  stufllng,  and 
the  voting  of  otha  than  the  official  ballots; 
not  to  work  a  wholesale  disfranchisement 
of  honest  and  imsuspecting  voters.  "It  to 
one  of  the  great  maxims  of  interpretation  to 
keep  always  In  view  the  graeral  scope,  ob- 
ject, and  purpose  of  the  law,  rather  than  Its 
mere  letter."  Rutledge  v.  Crawford,  91  Cal. 
533,  27  Pac.  779.  Laws  are  to  be  construed 
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ar>cordlug  to  their  spirit  and  meaning,  and 
nrA  according  to  their  letter.  Assuming  the 
oonstltutlonallty  of  a  law,  before  It  should  be 
construed  to  work  the  disfranchisement  of 
an  elector,  it  must  be  clear  that,  under  the 
clrcumstauces  then  existing,  the  legislature 
Intended  such  to  be  the  case.  "All  statutes 
tending  to  limit  the  exercise  of  the  elective 
franchise  by  the  citizen  should  be  liberally 
construed  In  his  favor,  and  unless  the  ballot 
comes  within  the  letter  of  the  prohibition 
iigalQSt  a  particular  kind  of  ballot,  it  should 
bo  counted.  A  great  constitutional  privilege 
—the  highest  under  the  government— is  not 
to  be  taken  away  on  a  mere  tcM:hnlcallty,  bat 
the  most  liberal  Intendment  should  be  made 
In  supix)rt  of  the  elector's  action,  whenever 
the  application  of  common-sense  rules,  which 
are  applied  in  other  cases,  will  enable  the 
courts  to  understand  and  render  It  effectual." 
Talcott  V.  Phllbrick.  50  Conn.  485,  20  AU. 
43f).  These  extracts  are  taken  from  the  re- 
cent decision  In  Nevada  in  the  case  of  Buck- 
ner  t.  I^STilp,  41  Pac.  762,  where  the  statute 
provides  that  any  vote  not  bearing  the  wa- 
termark "and"  any  ballot  on  which  appears 
names  or  marks  written  or  printed  shall  not 
be  counted,  and  where  it  was  held  tliat  bal- 
lots ^ould  be  counted  from  wbich  the  in- 
spector or  Judge  of  election  failed,  through 
Ignorance,  to  remove  strips  bearing  the  num- 
ber, though  bis  failure  to  dctiich  the  strips 
made  the  ballot  capable  of  identification;  and 
this  declslffli  vma  In  the  face  of  positive  pro- 
visions of  the  statute.  The  court  was  loath  to 
give  such  a  literal  Interpretation  to  the  law 
as  to  reject  these  ballots,  and  it  locked  to 
the  evident  purpose  and  spirit  of  the  act, 
very  properly  holding  that  the  law  did  not 
contemplate  a  sweeping  disfranclilsement  of 
qnallfled  electors  through  the  cai'elessness  or 
Inefficiency  of  election  judges.  This  court 
quotes  with  approval  from  other  autborittes, 
which  are  applicable  In  the  case  at  bar: 
"These  coses  cannot  all  be  harmonized,  but 
the  general  trend  thereof  has  lieen  to  recog- 
nize a  clear  distinction  between  those  things 
retiuired  of  the  Individual  voter,  and  those 
imposed  upon  election  officers.  There  is  a 
disposition  to  hold  the  former  valid  and  man- 
datorj-;  but  where  there  has  been  a  substan- 
tial compliance  witii  the  law  on  the  part  of 
the  Individual  voter,  and  It  is  made  to  ap- 
pear that  there  has  been.  In  fact,  an  honest 
ex{H«ssion  of  the  popular  will,  tliere  Is  a 
M'ell-<Ieflned  tendency  to  sustain  the  same, 
although  there  may  have  been  a  failure  to 
comply  with  some  of  the  specific  provisions 
of  the  law  npon  the  part  of  the  election  offi- 
cers, or  some  of  them."  Moyer  T.  Van  De 
Vanter  (Wash.)  41  !*ac.  GO.  The  language  of 
the  opinion  In  the  rase  of  I'arvln  v.  Wlm- 
berg.  1:M)  Ind.  rm,  30  N.  K.  7!)0.  Is  also  quot- 
ed with  flpiiroval  l>y  the  Nevada  court:  "A 
study  of  the  statnte  upon  the  sultject  of  ele<'- 
ttons  loaves  no  doubt  tlut  its  purpose  la  to 
secure  a  fair  expression  of  the  will  of  the 
electors  of  the  state,  by  secret  ballot,  unin- 


fluenced by  bribery,  corruption,  or  fraud. 
The  disfranchisement  of  whole  precincts  by 
reason  of  an  honest  mistake  on  the  part  of 
electi<m  officials  is  Inconsistent  with  that  par- 
pose."  l^ese  are  golden  words,  and  ousht 
to  eovem  the  dl^^Msltlon  of  this  case,  for,  by 
giving  a  literal  meaning  to  tlie  law.  Its  very 
purpose  la  defeated,  and  ita  enforcement  la 
made  most  grievous  to  bear.  The  object  of 
the  prOTlBi(m  was  to  Identify  the  votes,  and 
to  preclude  the  TeeepOon  and  coon  Ling  of  il- 
legal ballots,  but  it  certain^  could  never 
have  been  Intended  by  the  l^islature  to 
have  the  law  read  ao  aa  to  practically  dto- 
franchlae  all  of  the  dectran  of  one  or  more 
precincts,  tiirough  the  inadvertence  or  ne^i- 
gence  of  election  <^ctala.  Unda  tiie  ded- 
sifm  of  this  court,  it  would  seem  that  there 
is  no  remedy  for  the  electors  who  have  been 
deprived  of  their  saffragei,  nor  for  the  cao- 
dldate  who  has  be«i  deprived  of  his  office, 
for  he  cannot  show  by  evidence  aliunde  that 
these  votes  were  In  fact  hcuestly  cast  and 
honestly  counted.  I  cannot  consent  to  such 
an  Interpretation  of  ttie  law,  evNi  If  Its  con- 
struction should  be  what  my  brethren  bave 
made  It,  as  I  think  it  is  making  the  law  an 
engine  of  oppr^ion,  while  its  aim  and  ob- 
ject was  to  suppress  fraudulent  voting  and 
to  secure  pure  and  free  elections. 

Home  stress  Is  laid.  In  the  majtwity  opinion, 
upon  the  fact  that  the  law  has  stood  without 
amendment,  since  ita  enactment.  In  respect  to 
its  provie^on  denouncing  certain  ballots  as  void 
and  declaring  that  they  should  not  be  count- 
ed. This  statement  Is  easily  answered.  This 
provision  has  never  before  be«i  brooght  to  the 
attention  <tf  the  courts  of  this  state  tor  ctm- 
Blderation.  I  mistake  the  temper  of  tbe  peo- 
ple of  tlds  state  if  It  shall  remain  omnodified. 
for  I  think  the  constructicm  ad(^ed  la  ab- 
horrent to  reason  and  Is  destructive  at  p^valar 
govcmment  No  other  law  would  be  con- 
straed  as  liarshly  as  this  one  has  been,  and 
no  law  abotdd  be  more  Uberally  constiued 
than  this  one,  In  order  that  it  may  not  be  a  re- 
proach to  our  JurisiHiidence  and  accomplish 
fraud  by  seeking  to  prevent  it.  Electton  con- 
tests have  been  rare  In  this  Jurisdictiim  before 
the  passage  of  this  law,  but  the  present  act 
has  been,  like  many  new  enactments,  a  fruit- 
ful source  of  contentlmi.  It  is  to  be  regretted 
that  our  young  commonwealth  is  not  to  take 
Its  place  in  tlie  van  with  those  states  where 
the  Australian  ballot  law  has  received  a  UIk 
eral  and  broad  constructicm,  so  as  to  Jealotwly 
guard  the  most  sacred  of  our  rights,  the  right 
of  every  qnallfled  doctor  to  cost  one  vote  and 
to  have  that  vote  honestly  counted.  It  was 
held  In  (panada,  in  an  early  case,  in  Wlgm. 
Aufltr.  Ballot  System,  at  pige  194,  that  al- 
though, at  a  certain  polling  place,  none  of  tbe 
iMillots  deposited  had  the  Initials  of  the  elec- 
tion officers  on  the  back  as  required  by  law. 
as  the  Irr^larity  occurred  on  alt  of  the 
luUots,  withotit  reference  to  a  particular  can- 
didacy, and  was  evidently  the  result  merely  of 
the  ignorance  ot  the  election  officers,  tbe  bal- 
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lots  were  valid.  Kx  parte  Tremblay  (1887) 
13  Quel).  L.  li.  04.  It  may  be  that  the  provln- 
clal  statute  did  not  contain  the  mandatory 
language  of  our  statute,  deuo«n<'Ing  such  ImiI- 
luts  as  void  and  providing  that  they  should 
not  be  counted,  but  I  think  this  nuikos  but 
little  dlCference  hi  principle.  The  legislature 
certainly  could  never  have  Intended  to  mean 
that  all  of  the  liallots  cast  at  a  polling  precinct 
should  be  excluded,  because  they  do  not  con- 
tain all  of  the  iudorsemeuts  mentioned  in  the 
act,  where  It  does  not  appear  that  there  was 
a  design  to  evade  the  statute  or  to  effect  a 
fraud  on  the  part  of  the  electors,  or  in  the  ac- 
tion or  failure  to  comply  with  the  provisions  of 
the  act  on  the  part  of  the  judges  of  election, 
and  where  It  must  be  Inferred  that  such  fail- 
ure to  comply  witli  the  strict  terms  of  the  law 
was  owing  to  the  carelessness  or  Inadvertence 
of  the  judges  of  election.  The  provision,  even 
though  mandatory  In  Its  terms,  Is  not  quite 
clear  in  denouncing  the  ballots  as  illegal  for  a 
lack  of  all  of  the  indorsements,  but  a  survey  of 
the  whole  act,  keeping  In  view  the  great  ob- 
ject in  its  enactment,  makes  it  plain  that  It 
was  never  intended  to  defeat  the  popidar  will 
by  casting  out  lK)dliy  the  entire  votes  of  dis- 
tricts by  any  provision  of  the  statute.  It  was 
intended  to  prevent  the  voting  of  any  ballot 
but  an  official  one,  received  from  the  proper 
offlcials,  and  deposlteil  by  the  elector  who  so 
received  it.  It  is  clear  tliat  none  but  official 
ballots  were  cast  and  counted,  and  this  Is  suffi- 
cient, as  the  statute,  however  It  may  be  con- 
strued, is  but  a  means  to  an  end,  and  if  the 
end  in  view  has  been  attained,  that  is  suffi- 
cient. I  adopt  the  views  of  Judge  Peckham, 
recently  promoted  to  the  supreme  court  of  the 
United  States,  from  his  dissenting  opinion  in 
the  case  of  People  v.  Board  of  Canvassers, 
129  N.  Y.  448,  449.  29  N.  P..  327:  "But  a  mere 
Inadvertent  mistake  of  an  officer  ought  not  to 
work  such  an  extreme  penally  as  disfranchlBe- 
ment  on  innocent  electors."  "It  seems  plain 
to  me  that  those  purposes  [of  the  election  act] 
are  endangered,  if  not  frustrated,  by  a  con- 
struction which,  in  my  judgment.  Is  unrea- 
sonable and  unnecessary,  and  by  which  thou- 
sands of  perfectly  Innocent  electors  may  an- 
nually be  disfranchised  without  fault  on  theh- 
part,  and  the  will  of  the  majority  be  thus  set 
at  naught."  The  case  of  Spurgln  t.  Thomp- 
son (Xeb.)  55  N.  W.  297,  relied  upon  In  the 
majority  opinion,  does  not  go  to  the  extent 
claimed  therein.  As  I  imderstand  the  facts 
In  the  case,  a  name  appeared  written  on  the 
ballot  which  was  Inferred  to  be  that  of  an 
elector,  and  so  it  was  rejected,  and  not  be- 
cause the  name  of  the  election  officer  was  not 
thereon.  A  review  of  all  the  cases  Ijeariug 
up<m  the  construction  of  statutes  similar  to 
ours  convinces  me  that  no  provision  of  the 
act  before  us  should  be  allowed  to  operate 
against  the  evident  object  and  purpose  of  tlie 
:act.  and  to  bring  It  into  contempt  and  re- 
proecli,  by  making  it  a  m'^ns  of  disfranchise- 
ment of  whole  districts  and  its  technical  vio- 
lation result  In  the  conversion  of  a  minority  of 


electors  of  a  county  into  a  majority.  The  bal- 
lots delivered  to  the  electors  by  the  judges 
of  election,  received  again  by  them,  and  de- 
posited In  the  IwUot  l>ox,  and  counted,  al- 
though perhaps  not  indorsed  with  all  the  mat- 
ters required  by  the  statute,  are  sufficiently 
identified  as  official  ballots,  and  should  not  l>e 
rejecteil. 

2.  But  the  great  question  at  stake  In  this 
case  is,  assuming  that  the  statute  la  as  it 
Is  construed  by  the  majority  of  this  court, 
whether  it  would  be  constitutional  to  dis- 
franchise all  of  the  electors  of  one  or  more 
precincts  because  a  Judge  of  election  has 
failed  to  make  certain  Indorsements  upon  the 
liallots,  which.  It  Is  contended,  are  req.uired 
by  the  statute.  The  case  of  Moyer  v.  Van 
De  A'antcr  (AVash.)  41  Pac.  60,  Is  directly  In 
point.  The  provisions  of  the  Washington 
statute  are  as  follows:  "In  the  canvass  of 
the  votes,  any  ballot  which  is  not  endorsed 
as  provided  In  this  chapter,  by  the  official 
stamp  and  initials,  shall  be  void  and  shall  not 
be  counted."  etc.  1  Hfll's  Code,  %  391.  The 
court  said:  "Tlie  failure  to  comply  with  the 
law  appears  to  have  been  due  to  the  Igno- 
rance of  its  provisions  on  the  part  of  the 
election  officers.  Tliat  tlie  prohibition  afore- 
said against  the  counting  of  these  votes,  un- 
der the  above  circumstances.  Is  an  unrea- 
sonable one,  and  in  couHIct  with  the  right 
guarantied  by  the  constitution,  seems  to  us 
a  clear  proposition.  Were  we  authorized  to 
hold  otherwise,  such  a  holding  would  be  sub- 
versive of  the  best  Interests  of  society,  and 
might  result  In  great  peril  to  our  govern- 
mental structure.  Such  a  holding  Is  not 
necessary  to  preserve  the  purity  of  elections; 
for  provision  can  be  made  for  the  Investiga- 
tion of  charges  of  actual  fraud  upon  the  part 
of  electors  and  election  officers.  It  would 
be  an  Interminable  task  to  refer  to  each  of 
the  cases  cited  in  detail,  and  we  content  our- 
selves with  giving  our  conclusions,  drawn 
from  all  of  them.  No  decision  cited  has  gone 
to  the  extent  we  are  asked  to  go  by  the  ap- 
pellant In  this  case;  and  to  accord  with  the 
general  holding  of  the  courts,  as  we  under- 
stand them,  in  the  light  of  what  has  actual- 
ly been  decided  In  the  cases,  we  are  com- 
pelled to  hold  that  the  provision  aforesaid 
against  counting  ballots  where  no  initials 
are  placed  thereon  cannot  be  sustained." 
The  court  puts  the  distinction  very  clearly 
as  to  statutes  held  to  be  mandatory  and 
constitutional,  and  those  that  are  not.  The 
former  Is  where  the  voter  is  required  to  do 
certain  things,  and  is  charged  with  obedi- 
ence to  the  regulation,  and  the  latter  where 
certain  duties  devolve  upon  election  officials, 
— a  distinctioo,  I  think,  the  majority  of  this 
court  have  overlooked.  The  majority  opin- 
ion states  that  this  decision  by  the  Washing- 
ton supreme  court  Is  against  the  weight  of 
autliorlty.  I  think  not.  Neitlier  is  it  based 
upon  constitutional  and  statutory  provisions 
difTerlug  in  any  material  respect  from  our 
own.   The  provision  of  our  constitution  In* 
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Tokcd  by  the  majority  of  this  court  reads  aa 
Collo^Ts:  "Tbe  leglalature  BhiUl  provide  by 
law  that  tbe  namea  of  all  candidates  for  the 
same  office,  to  be  voted  for  at  any  election 
Bhall  be  printed  on  the  same  ballot,  at  pub- 
lic expense,  and  on  election  day  to  be  deliv- 
ered to  the  voters  within  the  polling  place 
by  sworn  public  officials,  and  only  sneh  bal- 
lots so  delivered  shall  be  received  and  count- 
ed." Const,  art.  6,  }  11.  This  provision  does 
not  qualify  In  any  manner  the  other  consti- 
tutional proTlBlons  which  grant  the  rig^t  to 
vote  to  persons  having  the  qualifications  pro- 
vided in  the  constitution.  It  certainly  af- 
fords no  warrant  or  authority  for  the  en- 
actment of  ai^  law  which  could  be  so  con- 
strued as  to  exclude  the  ballot  of  any  quali- 
fied elector  which  baa  been  delivered  to  him 
by  a  sworn  public  official  in  the  polling 
place,  and  which  was  received  from  him  and 
deposited  In  the  ballot  box  by  one  of  the 
Judges,  and  counted  by  all  of  them.  It  is  as- 
serted that  under  this  provlMon  and  the  corre- 
sponding constitutional  authority  "to  provide 
adequate  means  for  identifying  the  ballots 
received  and  counted  aa  those  delivered  to 
the  voters  within  the  polling  place  by  sworn 
public  offlcfsls,  and  to  provide  by  statute  the 
mcana  to  secure  the  constitutional  result 
that  only  such  ballots  so  delivered  shall  be 
received  and  counted;"  if  the  legislature 
may  not  provide  the  means,  It  cannot  secure 
the  result.  Tbe  legislature  undoubtedly  may 
provide  the  means  for  Idoitiflcation,  but  not 
to  Budi  an  atent  as  to  deprive  the  elec- 
tor of  his  vote  when  it  appears  that  he  has 
voted  only  the  ticket  received  from  a  Judge 
of  election,  and  that  only  such  votes  so  re- 
ceived have  been  counted.  It  cannot  de- 
prive the  Injured  electors  and  the  candidates 
deprived  of  their  votes  of  any  remedy  any- 
where to  prove  that  the  ballots  cast  and 
counted  were  those  furnished  by  the  Judges 
and  deposited  and  counted  by  them.  It  can- 
not make  the  right  of  suffrage  dependent, 
and  I  use  the  word  advisedly,  upon  the  com- 
petency and  Integrity  of  the  Judges  of  elec- 
tion or  any  of  them.  Our  constitutional  pro- 
vision was  never  intended  to  cover  sucli  a 
"means  of  Identification"  of  any  ballot  as  to 
nullify  the  popular  will,  and  to  establish  a 
triumvirate  In  each  election  prednct,  which 
shall  bold  in  its  hands  the  fate  of  any  elec- 
tion, and  whose  action  or  negligence  is  final 
and  not  subject  to  review.  It  was  never  in- 
tended, by  the  constitution  of  this  state  or 
of  any  state,  to  substitute,  for  a  government 
of  and  bs  the  people,  a  government  of  and 
by  the  election  Judges.  I  cannot  believe  that 
it  was  the  object  of  any  constitutional  or 
statutory  provision  to  thus  subvert  the  popu- 
lar will,  and  In  the  name  of  "fair  elections" 
to  scat  a  minority  candidate  for  office,  and 
to  set  aside  the  returns  from  three  precincts 
to  do  so,  where  fraud  in  the  conduct  of  the 
election  is  neither  charged  nor  imputed. 

The  doctrine  I  contend  for  was  established  ' 
In  Michigan  by  the  decision  In  the  case  of  At-  1 


tomey  Graeral  v.  Ccnrunon  Council  of  City  of 
Detroit,  78  Mich.  S4S,  44  N.  W.  888,  where  the 
court  say:  "The  object  of  a  registry  law.  or 
of  any  law  to  preaenre  the  pnrity  of  tbe  bal- 
lot box  and  to  guard  against  abuse*  of  the 
elective  franchise,  Is  not  to  prevent  any  quali- 
fied elector  from  voting,  or  nnnecessarOy  to 
hinder  or  impair  bis  prlvU^.  It  la  for  the 
purpose  of  preveptlng  fraudulent  voting.  In  or- 
der to  prevent  fraud  at  the  ballot  box,  it  is 
V^nper  and  legal  that  all  needful  rnies  and 
regulations  be  made  to  that  end ;  but  It  la  not 
necessary  that  such  rules  and  regulations  shall 
be  so  unreasonable  and  restrictlTe  aa  to  oc- 
clude a  large  number  of  legal  voters  from  ex- 
ercising their  franddse.  Kor  can  the  teg^ala- 
ture^  In  attempting,  ostenslhly,  to  prevent 
fraud,  disfranchise  l^al  voters  without  Hielr 
own  fault  or  n^Iigence.  The  power  of  tbe 
legislature  In  such  cases  Is  limited  to  laws 
regulating  the  enjoyment  of  the  right  by  facil- 
itating ite  lawful  exerdse  and  preventti^ 
Its  abuse.  The  ri^t  to  vote  must  not  be  im- 
paired by  the  regulation.  It  must  be  regula- 
tion, not  destruction."  After  citing  a  number 
of  authorities,  the  opinion  reads:  '^hese  «n- 
thorities  all  tend  In  <nie  direction.  1%ey  hold 
that  the  legislature  has  the  right  to  ruaona^ 
bly  regulate  tbe  right  of  suffrage,  aa  to  tbe 
manner  and  time  and  place  of  voting,  and  to 
provide  all  necerary  and  reasonable  mlea  to 
establish  and  ascertain,  by  proper  proo^  the 
right  to  vote  of  any  person  offering  his  ballot; 
but  has  not  power  to  restrabn  or  abridge  tbe 
rij^t,  or  unnecessarily  to  Impede  its  free  exer^ 
else."  And,  further  on,  the  opinion  says:  "No 
elector  can  lose  his  right  to  vote,  tbe  h^beet 
exercise  of  a  freeman's  will,  except  by  Ida  own 
fault  or  negligence."  It  will  not  do  to  say  that 
this  opinion  has  no  aj^licatlon  to  the  Aostra- 
lian  system  of  voting.  In  a  recent  declston 
the  same  court  (Todd  v.  Board  [Mich.]  64  N. 
W.  406).  while  holding  that  a  law  probiUflng 
the  printing  on  the  official  ballot  of  the  name 
of  a  candidate  receiving  the  nombtatiim  of 
two  or  more  pardes  In  more  than  one  oolunm 
is  a  valid  exerdse  of  the  power  of  the  l^ls- 
lature  to  pass  laws  to  preserve  the  purity  of 
elections  and  guard  the  elective  fnuu^lse,  as 
conferred  by  the  consdtuUon  of  the  state,  ajh 
proved  the  doctrine  in  the  ease  of  Attmiiey 
General  v.  Common  Goundl  of  City  of  Detroit, 
supra,  and  says:  "If  the  effect  of  this  act,  as 
Is  strenuously  argued  1^  the  learned  counsel 
for  the  relator.  Is  to  'subvert  or  Impede  tbe 
right  to  vote,*  it  Is  dearly  nnconstltntlMial.'* 
It  Is  unnecessary  to  multiply  authorities  In 
support  of  my  position.  Thdr  name  Is  legi<m, 
and  their  reasoning  is  unansweraUe.  The  doe- 
trine  they  establish  Is  imbedded  In  constitu- 
tional provisions,  which  are  the  pillars  that 
support  popular  government  The  i^ht  to 
vote,  the  highest  exerdse  of  a  freonan's  will, 
cannot  be  frittered  away  by  tedmtcal  viola- 
tions by  election  officials  of  a  stotnte  doubtful 
in  Its  terms,  or  even  where  it  has  the  plainest 
meaning  and  intent,  and  the  p<vular  will  thiis 
set  aside  and  thwarted.  Expreaslona  to  tbe 
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contrary,  and  there  are  undoubtedly  some  of 
tbem,  hare  never  found,  and  will  never  find, 
a  permanent  Icdsment  In  tbe  jurisprudence  of 
any  commonwealth  In  the  Union,  for  the  doc- 
trine they  announce  la  abhorrent  to  reason, 
shocks  the  moral  sense,  and  undermines  the 
foundation  of  free  sovemment.  I  regret  that 
this  court  has  not  fearlessly  taken  the  stand 
with  great  tribunal b  of  slater  states  In  de- 
notmclng  aa  unconstlttitional  any  inrarion  of 
the  great  right  of  saffrage  that  Inflicts  rkiari- 
ous  suffering  and  punishment  upon  a  body  of 
electon  for  the  sina  of  osnlsslon  at  their  serr- 
ants.  I  cannot  see  what  bearing  the  remarks 
of  the  bonoiable  member  of  BeAeley  cooaty 
m  the  conatltatlonal  convention  of  South  Caro- 
lina has  to  do  with  the  question  here.  If  I 
understand  correctly  his  ranarks,  as  stated  In 
the  majortty  opinion,  be  dertred  to  see  the 
-will  of  a  majority  of  the  people  sacrificed  by 
constltnttoaal  restrictions  which  would  hamper 
and  Impedo  the  tight  to  vote  of  a  large  class 
of  people.  Precisely  what  he  may  have  de- 
sired has  been  accomplished  here  by  the  dis- 
franchisement of  all  the  Totera  of  three  elec- 
tion precincts  of  a  county,  through  the  fallore 
of  election  officers  to  comply  with  asserted 
strict  requirements  of  the  law.  "Wyoming 
does  want  fair  elections,"  but  the  pec^le  of  this 
state  will  never  consent  to  have  iheir  will,  aa 
expressed  at  the  ballot  box,  defeated  by  any 
construction  of  a  statute,  nor  by  any  statute, 
which  places  the  election  of  dther  local  or 
state  officials,  or,  it  may  be,  a  presidential 
election,  In  tbe  power  of  careless  or  inefficient 
election  officials,  from  whose  action  or  omlasion 
to  act  there  can  be  no  appeal,  and  whose  action 
Is  now  made  final  and  conclusive.  While  ex- 
pressing noble  and  lofty  seuttments  i^n  the 
subject  of  fair  etectlocvH,  In  which  I  heartily 
concur,  It  seems  to  me  that  the  majority  of  thia 
court,  after  uttering  than,  proceed  to  make 
a  fialr  election  the  aport  of  chance,  and  wholly 
dependent  upon  the  conduct  of  election  offl- 
date  who  preside  at  each  polling  precinct,  and 
in  whose  haodH  Is  now  lodged  an  enonnous, 
imcontrolletl,  anrl  nucontroUable  power.  His- 
tory will  bear  me  out  in  saying  that  th^ 
bodies  are  not  always  free  from  partisan  and 
corrupt  iofluences,  and  that  many  of  the  most 
notoricns  frauds  against  tbe  ballot  box  have 
been  perpetrated  by  election  officials.  The 
temptations  to  fraud  may  be  great  under  tho 
law  as  it  Is  now  to  be  administered,  but  It  will 
not  continue  long.  A  people  jealous  of  their 
rights  will  speedily  sweep  from  their  statute 
books  the  least  excuse  for  thwarting  their  will 
as  honestly  expressed  by  their  ballots.  They 
will  free  the  ballot  box  from  the  absolute  and 
arbitrary  control  of  election  boards,  and  pro- 
vide that  Innocent  mistakes  of  election  officials 
shall  not  constitute  a  ground  for  wholesale  dla- 
frauchleemeot.  1  may  aptly  close  this  opinion 
by  quoting  a  brief  but  compreliensire  extract 
from  Judge  Cooley's  great  work  on  Constitu- 
tional IJmitations,  at  page  TTo:  "That  one  en- 
titled to  vote  shall  not  be  deiirlved  of  his  priv- 
ilege by  action  of  tbe  authorities  la  a  funda- 
v.42P.nall— 67 


mental  principle."  As  to  the  other  matters 
discussed  In  my  former  oplnloo,  I  am  content 
to  penult  tbem  to  remain  unmodified. 


0HBI8TIAN  V.  McRBTNOLDB. 

(Supreme  Court  of  Wyoming.    Dec.  6,  1805.) 

On  rehearing.  For  former  opinion,  see  40 
Pac.  979. 

PER  CURIAM.  Same  order  entered  in  this 
case  as  in  the  case  of  Slaymaker  v.  Phillips 
(Wyo.)  42  Pac.  1049. 

OBOBSBBGE,  a  J.,  dissents. 

MURRAY  V.  HEXNZB. 

(Supreme  Court  of  Montana.    Dec  21,  1885.) 

Hsw  Trial— In-sopfioibxot  at  Bvidkkob— Duxs- 
SAao  or  Ihbtsuctions— Lbask— Cox- 
DiTiosa— Waivbr. 

1.  lu  an  action  for  the  cancellation  of  a 
lease  of  a  mine  for  breach  of  a  stipulation  re- 
quiring defendant  to  work  all  ore  taken  from 
the  mine  In  a  good  and  workmanlike  manner, 
the  evidence  as  to  whether  the  work  was  per- 
formed in  a  wurkmunlike  manner  was  counict- 
ing.  Held,  that  an  order  fcrantlng  a  new  trial 
for  Insufficiency  of  the  evidence  to  support  the 
verdict  for  defendant  was  in  tbe  discretion  of 
the  court. 

2.  An  Instruction  cannot  be  reviewed  in 
the  absence  of  an  Assignment  of  error. 

3.  A  verdict  rendered  in  disregard  of  In- 
structions given,  though  erroneous,  is  against 
the  Inw,  and  should  he  set  aside. 

4.  where  plaintiff,  in  an  action  for  forfei- 
tnre  of  a  tease,  aliens  nonperformance  of  cer- 
laiD  conditions  by  defendant,  as  grounds  of  for- 
feiture, and  defendnnt  denies  the  allegation,  be 
cannot,  in  support  of  a  verdict  for  himself,  urge 
that  plaintiff,  with  knowledge  of  bis  nonper- 
formnuce  of  the  duties,  waived  the  same. 

n.  A  waiver  by  the  lessor  of  a  mining  claim 
of  one  stiiiulntion  in  the  lease  Is  not  a  waiver 
of  other  independent  stipulations. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; William  O.  Speer,  Judge. 

Action  by  James  A.  Murray  against  F.  Au- 
gustus Heiuze  for  canccllatiou  of  a  lease  and 
poHseiisiun  of  a  miniug  claim.  There  was  a 
verdict  for  dofcudant,  and  from  an  order  graut- 
ing  a  new  trial  defeiulaut  appeals.  Affirmed. 

This  isanactlou  lo  rci'ovcrposMession  of  the 
Estella  Lotle  mining  claim,  situated  In  Silver 
Bow  county,  and  to  have  declared  forfeited  a 
certain  lease  of  said  mine  executed  by  plain- 
tiff to  defendant.  As  far  as  the  same  may  be 
necessary,  reference  will  be  made  to  the  plead- 
ings, evidence,  and  lustiuctlons  In  the  opin- 
ion. The  ca.ie  was  tiled  to  a  jury,  wiio  n'-' 
turaed  a  verdict  for  the  defendant.  The  plain- 
tiff made  his  motion  for  a  new  trial,  whicli 
was  granted.  From  the  order  of  the  court 
granting  the  new  trial,  the  defendant  ap- 
peals. 

Forbls  &  Forbis  and  Smith  &  Word,  for  ap- 
l>ellant.  Wm.  Scallon,  W.  W.  Dixon,  and  W. 
F.  iSauders,  for  respondent. 

PEMBERTUN,  C.  J.  Among  other  things, 
tbe  lease  mentioned  above  contains  this  clause: 
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"It  Is  also  agreed  by  and  between  the  parties 
hereunto  that  the  said  second  party  shall  fur- 
nish the  first  party  or  his  agent  a  statanent 
on  the  first  day  of  each  and  every  month  dur- 
ing the  existence  of  this  lease,  showing  the 
amount  of  ore  extracted  from  said  mine,  and 
the  value  of  the  same;  and,  further,  that  all 
worl^  done  on  said  mine  shall  be  done  In  a 
good  and  workmanlike  manner;  and  It  is  fur- 
ther understood  that  a  failure  on  the  part  of 
said  second  party  to  comply  with  any  of  the 
foregoing  conditions  will  annul  this  lease,  and 
entitle  the  said  first  party  or  his  agent  to  take 
possession  of  said  mine,  and  terminate  said 
lease;  and  the  said  second  party  hereby  waives 
any  notice  of  such  forfeiture  on  the  part  of 
the  said  first  party;  and  finally  it  la  agreed 
by  said  second  party  that  he  will  work  all 
ore  extracted  from  said  mine  for  12  dollars 
per  ton,"  The  chief  contention  in  the  case 
seems  to  be  whether  the  d^endaut  kept  and 
performed  the  terms  of  this  clause  of  the  lease 
In  working  the  mine. 

!  The  complaint,  after  alleging  that  the  de- 
fendant failed  to  furnish  the  monthly  state- 
ments mentioned  in  said  clause  of  the  lease, 
contains  the  following  averment:  "That  the 
defendant  has  failed  and  neglected  to  work 
most  of  the  ores  extracted  by  him  from  said 
mine,  under  said  lease,  properly  or  skillfully, 
or  In  a  good  and  workmanlike  manner,  or  in 
such  manner  as  to  make  the  same  most  profit- 
able to  the  parties  to  said  lease,  or  for  their 
mutual  advantage  and  gain,  In  that  he  did 
not  separate  the  high-grade  or  flrst-clase  ores 
extracted  by  him  from  the  second-class  ores, 
nor  the  said  ores  from  the  dirt,  rock,  waste, 
and  ores  of  too  low  grade  to  pay,  also  extracted 
by  him  from  said  mine,  but  put  all  these  ma- 
terials, mixed  together  and  without  separa- 
tion or  sorting,  through  a  concentrator,  when 
In  fact,  as  plaintiff  alleges,  the  high-grade  or 
first-class  ores  should  not  have  been  concen- 
trated, and  a  great  part  of  the  stufT  put 
through  the  concentrator  would  not  pay  for 
extraction  or  concentration,  and  should  not 
have  been  mixed  with  the  ores;  so  that  the 
net  product  has  been  much  reduced,  and  tiiat 
the  said  defendant  has  thereby  endeavored  to 
secure  to  himself  the  contract  price  of  work- 
ing ores,  for  all  or  most  of  the  material  ex- 
tracted by  him  from  said  mine,  whether  the 
same  consisted  of  ores  that  would  pay  to  work, 
or  consisted  of  waste  or  rock  containing  little 
or  no  ore,  or  ores  of  such  low  grade  as  not 
to  pay  for  working;  and  that  thereby  the  de- 
fendant has  sought  to  deprive  plalntlCF  of  the 
letter's  proper  share  of  the  proceeds  of  the 
liaying  ores  extracted  from  said  mine,  and 
has  wrongfully  retained  aud  converted  to  his 
own  use,  as  pretended  charges  for  working 
ores,  large  parts  of  the  said  proceeds  belong- 
ing to  the  plaintifT,  and  has  caused  to  the  lat- 
ter great  injury  and  loss."  There  are  other 
averments  In  the  complaint,  to  the  effect  that 
defendant  did  not  work  the  mine  properly  or 
10  the  mutual  advantage  of  both  parties,  and 
that  he  so  mixed  rock  and  waste  with  the 


ores  as  to  make  them  valueless  or  of  little 
value  to  reduce  or  treat,  to  the  damage  of 
plaintiff.  These  allegations,  as  well  as  other 
allegatiOQs  of  the  c<unplaint,  are  specifically 
denied.  Upon  these  particular  issues  an  Im- 
mense amount  of  testioiony  was  produced  pro 
and  con.  As  one  of  the  counsel  for  die  ap- 
pellant stated  in  hts  argument:  "There  were 
some  thirty  witnesses  on  one  side,  and  the 
same  number  on  the  other."  In  this  volume 
of  evidence,  it  Is  not  denied  that  there  Is  an 
absolute  confiict  of  evidence.  It  is  unneces- 
sary, aud  would  be  wholly  unprofitable,  to  ex- 
tend this  opinion  by  quoting  this  conflicting 
evidence.  It  Is  sufficient  to  say  that  the  evi- 
dence Is  absolutely  conflicting  upon  vitally  ma- 
terial issues. 

One  ground  of  the  motion  for  a  new  trial 
was  the  Insufficiency  of  the  evidence  to  jus- 
tify the  verdict.  We  are  here  confronted 
with  the  question  as  to  whether  the  court 
was  Justified,  under  the  circumstances,  in 
granting  the  new  trial.  The  counsel  for  the 
appellant  contend  that  the  granting  of  a  new 
trial  was  an  abuse  of  discretion  on  the  part 
of  the  court  Special  stress  Is  laid  upon  the 
fact  that  the  Jury  visited  and  inspected  the 
mine  l)efore  arriving  at  their  verdict  In 
support  of  the  contention  that  the  court 
abused  Its  discretion  In  granting  a  new  trial 
on  the  ground  stated  above,  counsel,  among 
other  authorities,  rely  upon  Ormund  v.  Min- 
ing Co.,  11  Mont  303,  28  Pac.  289.  In  that 
case  the  court  say  the  only  issue  was  as  to 
whether  plaintiff  had  made  a  discovery  with- 
in the  boimdaries  of  his  claim.  Three  or 
four  witnesses  swore  to  the  discovery.  Thir- 
teen witnesses,  for  the  defendant,  swore  to 
the  contrary.  Tlieir  evidence  was  not  rebut- 
ted. In  addition,  the  Jury  inspected  the 
mine,  and  found  a  verdict  on  the  evidence, 
part  of  which  was  their  own  inspection,  for 
the  defendant  This  court  held  that,  under 
such  circumstances,  It  was  an  abuse  of 
"sound  legal  discretion"  on  the  part  of  the 
trial  court  to  grant  a  new  trial.  There  was 
In  the  Ormund  Case  apparently  a  great  pre- 
ponderance of  unrebutted  testimony  in  favor 
of  the  defendant  and  in  support  of  tbe 
diet;  but  in  the  case  at  bar  the  record  shows 
no  such  preponderance  of  unrebutted  evi- 
dence In  support  of  the  verdict  Here  there 
is  an  Irreconcilable  conflict  upon  the  material 
issues,  which  distinguishes  it  from  the  Or- 
mund Case.  It  is  insisted  that  special  Im- 
portance should  be  given  to  the  inspection  of 
the  mine  made  by  tbe  Jury.  It  Is  true  that, 
in  deliberating  upon  their  verdict,  they  had 
the  right  to  take  Into  consideration  their  ob- 
servations in  connection  with  the  evidence  of 
the  witnesses.  Ormund  v.  Mining  Co.,  re- 
ferred to  above,  and  authorities  cited  in  that 
ease.  But  let  us  consider  what  the  Jury  did 
or  could  observe  and  ascertain  by  their  in- 
spection of  the  mine  in  this  case.  They 
could  form  some  idea  as  to  the  condition  of 
the  mine  Itself  at  the  time  of  their  visit;  bat 
they  could  not  tell  by  such  inapectioa  of  the 
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mine  whether  the  defendant  had  mixed  the 
pay  ores  with  waste,  so  as  to  reduce  the 
value  and  yield  thereof  so  low  as  to  damage 
plaintiff,  and  render  the  same  of  diminished 
value  to  him  as  clmrged  lu  the  complaint. 
They  could  not  aee  and  determine  whether, 
in  the  treatment  of  the  ores,  the  defendant 
had  so  performed  his  part  of  the  lease  con- 
tract as  to  best  subserve  the  rights  and  In- 
ter^ta  of  both  parties  thereto.  In  relation  to 
such  matters  the  inspection  of  the  Jury  nec- 
essarily amounted  to  nothing,  and  could  not 
aid  them  In  their  deliberations  upon  their 
verdict.  Haynes,  In  his  work  on  New  Trials 
and  Appeals  (section  97),  says:  "As  is  else- 
wberc  shown,  the  supreme  court  will  not  dis- 
turb the  ruling  of  the  court  below  upon  a 
motion  for  new  trial  on  the  ground  under  con- 
sideration, If  there  be  a  substantial  conflict  in 
the  evidence.  The  multitude  of  decisions  lay- 
ing down  this  rule  proceed  upon  the  the- 
ory that  the  motion  is  addressed  to  the  dis- 
cretion of  the  judge;  and  that  it  Is  so  ad- 
dressed has  been  frequently  decided.  It  fol- 
lows that  the  Judge  may  set  aside  a  verdict, 
and  grant  a  new  trial,  although  the  evidence 
be  conflicting;  and  it  has  been  held  that  it 
is  his  duty  to  do  so  if  he  Is  not  satlstied  with 
the  verdict."  Section  288  of  the  same  work 
says:  "Where  there  Is  a  substantial  conflict 
in  the  evidence,  the  supreme  court  will  not 
disturb  the  decision  of  the  court  below.  This 
rule  has  been  announced  more  frequently 
than  any  other  rule  of  practice.  It  applies 
equally  where  the  court  below  granted,  as 
where  it  dented,  the  motion  for  new  trial." 
See  authorities  cited  In  the  two  sections  quot- 
ed above.  In  Pico  v.  Colm,  67  Cal.  258,  7 
Pac.  680,  the  court  says:  "In  Peters  v.  Foss, 
16  Cal.  357,  It  was  held  that  a  motion  for  a 
new  trial  Is  addressed  to  the  sound  discre- 
tion of  the  court,  and  this  court  can  inter- 
fere only  in  case  of  a  plain  abuse  of  discre- 
tion by  the  court  below.  This  court  affirraed 
the  same  rale  in  Qulnn  v.  Kenyon,  22  Cal.  82, 
and  In  the  opinion  it  Is  said:  'It  la  only  in 
rare  instances,  and  upon  very  strong  grounds, 
that  this  court  will  set  aside  an  order  grant- 
ing a  new  trial.'  And  it  has  been  uniformly 
held  by  this  court  that  a  motion  for  a  new 
trial  on  the  ground  of  lusufflelency  of  the  evi- 
dence to  Justify  the  verdict  or  decision  Is  ad- 
dressed to  the  sound  legal  discretion  of  the 
court  below,  and  that,  on  appeal  from  an.  or- 
der granting  a  new  trial,  this  court  will  not 
reverse  the  order,  unless  It  appears  that  there 
has  been  a  manifest  abuse  of  discretion." 
See  authorities  cited  in  this  case.  In  Chau- 
Vln  v.  Valiton,  7  Mont.  681,  19  Pac.  215,  this 
court  held  that,  when  there  was  a  conflict  of 
evidence,  "the  granting  of  a  motion  for  a 
new  trial  was  within  the  discretion  of  the 
Judge  of  the  court  below,  and  will  not  be 
disturbed  when  there  is  such  conflict"  In 
Hng(;in  v.  Snlie,  34  Mont.  79.  35  Pac.  D14, 
this  court  mid:  "In  order  to  justify  us  In 
reversing  the  order  of  the  trial  conrt  grant- 
iDg  a  new  trial,  It  must  appear  that  there 


was  an  abuse  of  Judicial  discretion  on  the 
part  of  the  trial  court  In  granting  such  mo- 
tion." In  McCauley  v.  Tj-ler,  11  Mont  52,  27 
Pac.  391,  this  court,  considering  an  appeal 
from  an  order  granting  a  new  trial  on  the 
ground  of  the  Insufllclency  of  the  evidence  to 
support  the  decision  of  the  court,  quoted  with 
approval  the  following  language  from  Qulnn 
V.  Kenyon,  22  Cal.  82:  "It  Is  only  in  rare  In- 
stances, and  upon  very  strong  gronnds,  that 
this  court  will  set  aside  an  order  granting  a 
new  trial."  We  think  it  may  be  said  tliat 
this  court  has  so  uniformly  held  to  the  views 
expressed  In  the  alx>ve  authorities  that  It 
may  be  considered  as  settled  in  this  Jurisdic- 
tion that  the  order  of  the  trial  conrt  grant- 
ing or  refusing  a  motion  for  a  new  trial,  on 
the  ground  of  the  insufficiency  of  the  evi- 
dence to  supiwrt  the  verdict  In  cases  where 
there  Is  a  substantial  conflict  of  evidence,  la 
within  the  sound  Judicial  discretion  of  the 
trial  court,  and  will  not  be  disturbed  upon 
appeal,  unlesa  an  abn^e  of  such  discretion  Is 
clearly  shown.  Landsman  v.  Thompson,  9 
Mont.  182,  22  Pac.  1148;  Klreher  v.  Conrad, 
9  Mont.  106,  23  Pac.  74;  Kilby  v.  Baker,  9 
Mont  309,  24  Pac.  22;  Brownfleld  v.  Bier,  15 
Mont.  403,  39  Pac.  461;  Bradshaw  v.  Degen- 
hart,  15  Mont.  267,  39  Pac.  90.  The  record  in 
this  case  does  not  disclose  an  abuse  of  sound 
Judicial  discretion  of  the  trial  court  in  grant- 
ing the  motion  for  a  new  trial,  on  the  ground 
of  the  Insufflclency  of  the  evidence  to  sup- 
port the  verdict 

Another  ground  of  the  motion  for  a  new 
trial  is  that  the  verdict  la  against  the  law, 
and  especially  In  direct  disregard  of  Instruc- 
tion No.  11,  given  by  the  court  at  the  ii> 
stance  of  plaintiff.  This  Instruction  la  as 
follows:  "You  are  further  Instructed  upon 
this  question  of  the  royalty  that,  by  the  pro- 
visions of  the  lease  in  question,  the  plaintiff 
was  to  have  one-half  of  all  ores  extracted 
from  said  mine,  or  its  equivalent,  subject, 
however,  to  the  other  provisions  in  the  lease, 
that  the  defendant  should  be  entitled  to  re- 
ceive all  the  ore  extracted  from  said  mine 
upon  payment  of  flve  cents  per  pound  for 
the  copper  so  extracted,  and  ninety  per  c^t 
of  the  market  quotation  for  all  the  silver  so 
extracted  from  said  mine.  You  are  Instroct- 
ed  that  It  appears  from  the  uncontradicted 
evidence  in  the  case  that  bath  of  the  parties 
to  said  lease  construe  the  same  to  mean  that 
the  plaintiff  should  receive  his:  share  of  tho 
ore,  or  the  payments  due  therefor  In  case 
the  defendant  took  the  ore,  on  the  last  day 
of  each  month  or  the  first  doy  of  the  n^t 
snweeding  month,  to  wit,  at  the  same  time 
that  statements  were  to  be  furnished  under 
said  leuRc:  and  this  construction,  adopted 
by  tho  parties,  must  control  In  this  case,  for. 
If  It  did  not,  then  the  ore  should  have  been 
paid  for  as  soon  as  taken,  which  would  have 
made  It  payable  sooner  than  it  would  be  un- 
der the  construction  so  i>laced  on  the  lease 
by  the  aaid  parties.  It  appears  from  the 
statements  furnished  by  defend^t  to  plain* 
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tiff  that  the  defendant  has  charged  as  smelt- 
ing charges  $12  per  ton  upon  the  whole  of 
the  material  taken  away  from  said  mine  for 
treatment,  and  reported  as  Becond-claas  ore. 
If  yon  find  from  the  evidence  that  all  of  the 
material  taken  away  from  the  mine,  and  re- 
ported by  the  defendant,  in  his  statements, 
as  second  class,  was  not  or  is  not  to  be 
Bmelted.~that  Is  to  say.  If  yon  find  that  a 
part  of  the  same  has  disappeared  through 
concentration  of  this  material  or  otherwise, 
—then  yon  are  Instructed  that  the  defendant 
had  no  right  to  make  any  such  charge  for 
smelting  ores  going  1  lees  than  fl2  per  ton; 
that  Is  to  say,  the  defendant  had  no  right  to 
cliarge  $12  per  ton  for  anything  tliat  has  not 
been  or  is  not  to  be  smelted,  or  tor  anything 
that  has  disappeared  in  concentration  or  dress- 
ing of  ores  yielding  less  tiian  $12  per  ton,  if 
you  find  from  the  evidence  that  any  part  of  the 
material  taken  from  the  mine  as  second-class 
ore  has  so  disappeared,  and  was  of  a  value  less 
than  $12.  And  If  you  further  find  from  the 
evidence  that  the  defendant  has  made  such 
ichargCB  upon  material  of  such  character  of 
fores  not  smelted,  and  which  has  disappeared 
lin  concentration,  and  that  he  has  retained 
[moneys  for  such  charges,  or  part  of  them, 
ithen  yon  will  find  for  plalntlCT."  We  think 
It  cannot  be  successfully  contended  that  the 
iverdlct  is  not  directly  cMitrary  to  the  above 
{instruction.  Counsel  for  appellant  do  not 
iseriously  contend  that  the  verdict  Is  not  In 
^conflict  therewith.  They  do  contend,  how- 
,ever,  that  the  plaintiff  waived  the  matters 
'done,  and  to  be  done,  by  defendant,  referred 
jto  In  the  instruction,  l^e  question  of  waiv- 
jcr  by  plaintiff  will  be  treated  hereafter.  The 
, chief  contention  of  counsel  for  the  appellant 
Is  that  the  instruction  is  erroneous,  and,  be- 
jing  erroneous,  the  verdict  should  not  have 
jheen  set  aside,  although  the  Jury  wholly  dis- 
;  regarded  it,  if  the  verdict  was  otherwise  in 
'accordance  with  the  law. 
I  Whether  the  instruction  is  erroneons  we 
cannot  determine  on  this  appeaL  It  is  no- 
<  where  specified  as  error  in  the  record.  This 
Is  an  appeal  from  an  order  granting  a  new 
trial  on  the  motion  of  the  plaintiff.  In  his 
motion  tw  a  new  trial,  plaintiff  contended 
that  the  instructiou  was  properly  given  as 
the  law  of  the  case,  and  that  the  Jury  had 
disregarded  it  in  arriving  at  their  v«>dlct 
There  Is  no  bill  of  exceptions  or  S[>eclflca- 
tlons  of  errors  In  the  record  as  to  the  giving 
of  tbls  instruction,  or  any  other  matter  oc- 
curring at  the  trial.  The  plaintiff  did  not 
except  to  the  giving  of  the  instruction.  The 
defendant  got  the  verdict,  and  there  was  no 
occasion  for  his  preserving  exceptions  to  the 
giving  thereof.  So  that  the  record  Is  here 
without  an  exception  being  saved  as  to  the 
giving  of  the  instruction.  A  specification  of 
error  In  the  giving  of  this  instruction  is  nec- 
essary to  give  this  court  Jurisdiction  to  pass 
upon  its  correctness.  Such  has  been  the  uni- 
form  holding  of  this  court,  even  in  criminal 
caaes.  Stats  t.  Black.  Ifi  Mont  143,  88  Pae. 


6T4,  and  cases  cited  therein;  State  t.  Wha- 
ley  (Mont.)  41  Pac.  855.  If  this  were  an 
appeal  from  the  Judgment,  and  an  exception 
had  been  properly  saved  to  the  giving  of  this 
instructiou,  we  could  review  It.  As  the  rec- 
ord stands,  we  are  without  Jurisdiction  so  to 
do.  If  there  had  be«i  a  bill  of  exceptlouSr  it 
would  be  part  of  the  Judgment  roll,  and  r^ 
viewable  on  an  appeal  from  the  Judgment. 

But  counsel  for  the  appellant  contend  that, 
the  instruction  being  erroneous,  the  court 
erred  In  setting  aside  the  verdict,  because  of 
the  fact  that  the  Jury  wholly  disregarded 
it  The  questlw  presented  Is,  had  the  Jury 
the  right  to  disregard  the  Instructions  of  the 
court  if  erroneous?  This  is  a  most  impor- 
tant question  in  the  administration  of  the 
law.  It  must  be  conceded  that  there  la  a 
conflict  of  authority  on  this  question.  Coun- 
sel for  the  appellant  dte  a  nnmberof  authori- 
ties In  support  of  their  claim  that  the  Joiy 
may  disregard  the  instructions  of  the  court 
if  erroneous,  if  the  verdict  is  otherwise  in  ac- 
cord with  the  law,  and  that  It  would  be  er- 
ror In  the  court,  xmAer  such  circumstances, 
to  set  aside  the  verdict  It  seems  from  the 
authorities  cited  by  appellant  that  Kentucky, 
Georgia,  Texas,  and  some  other  states  have 
so  held.  A  numb«r  of  the  cases  cited  by 
fH>uDsel  for  appellant  are  not  exactly  In  point; 
that  is,  they  are  cases  in  which  the  Jury  did 
not  seemingly  disregard  the  erroneous  in- 
structions upon  vitally  material  Issues  In  the 
case,  and  where  the  verdict  was  in  conformi- 
ty with  the  charge  of  the  court  taken  as  a 
whole.  But  it  must  be  confessed  that  some 
of  the  authorities  cited  hold  that  the  Jury 
have  a  right  to  disregard  erroneous  instruc- 
tions of  the  court,  and  that  the  verdict  should 
not  be  set  aside  In  auch  case  if  in  accord 
with  correct  law.  But  we  must  not  hen 
overlook  the  fact  that  In  this  case  we  are 
unable  to  review  and  determine  whether  the 
instructioo  Involved  was  erroneous  or  not 
For  this  reason,  much  that  has  been  said  by 
counsel  upon  this  question  loses  Its  force.  If 
it  does  not  become  absolutely  immateiiaL 
All  the  authorities  cited  by  appellant  lurid 
that  the  Jury  may  disregard  the  Instructions 
of  the  court  only  when  such  Instructions  are 
cleariy  emmeons.  For  the  reasons  given 
above,  we  are  unable  to  determtne  wbetlmr 
the  instrnctlGn  was  erroneous. 

But  concede  that  the  instruction  was  ei^ 
roneoos;  did  the  Jury  have  the  right  to  dis- 
regard it?  Upon  this  question,  in  Savery  t. 
Busick,  11  Iowa.  487,  the  court  says:  "What- 
ever may  be  our  view  of  the  law  of  this 
case,  it  is  impossible  for  us  to  express  it,  or 
con^der  the  questions  presented,  without  go- 
ing behind  the  action  of  the  J1U7  in  tram- 
pling upon  the  authority  of  the  court,  and 
thereby  giving  some  countenance  to  th^ 
assumption.  This  we  are  unwilling  to  do 
even  by  the  slightest  ImpUcatifm.  It  is  no 
more  competent  for  the  imy  to  usurp  the 
powers  of  the  court  than  It  Is  tor  the  court 
to  intorfere  with  tbelr  province  in  the  a»- 
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certainment  of  facts.  And  when  the  Jury, 
la  tills  case,  arrogated  to  tliemsclvea  the 
rlgbt  to  determiue  the  law  In  direct  opposi- 
tion to  the  Instructions  given  them  by  the 
court,  they  were  guilty  of  a  flagraut  abuse 
of  their  duties  and  obligations;  and  we  will 
not  review  this  case  until  It  Is  tried  upon 
the  law  as  It  shall  be  expounded  by  the 
court,  and  not  by  the  Jury."  See,  also  Caf- 
frey  V.  Groome,  10  Iowa,  548;  Cobb  v.  Rail- 
road Co.,  38  Iowa,  601;  Sullivan  v.  Otis.  39 
Iowa,  328;  Crane  v.  Railway  Co.,  74  Iowa, 
330,  37  N.  W.  397.  In  Dent  v.  Bryce,  16  S.  C. 
1-14,  In  discussing  the  province  and  pow- 
ers of  the  jury,  the  court  say:  "The  court 
waa  the  judge  of  the  question  of  law,  and 
the  Jury  of  the  question  of  fact.  Under  our 
Bystem,  this  is  the  case  in  all  Jury  trials. 
The  court  decides  the  questions  of  law,  and 
the  Jury  the  facts.  The  value  of  this  sys- 
tem depends  greatly  upon  the  preservation 
of  this  distinction.  The  functions  of  each 
should  not  only  be  preser\'ed  intact,  but 
should  be  kept  separate  and  apart.  So  Im- 
portant was  this  regarded  by  the  founders 
of  our  Judicial  system  that  It  was  expressly 
provided  In  the  fundamental  law  of  the 
state  government— the  constitution— that  the 
judges  should  not  only  be  limited  to  ques- 
tions of  law,  but  should  be  forbidden  to 
comment  on  the  facts.  True,  there  Is  no 
such  express  Inhibition  upon  the  Jury  in- 
vading the  province  of  the  court,  but  this, 
no  doubt,  was  because  such  Invasion  waa 
not  supposed  possible.  It  needs  no  author- 
ity, then,  to  say  that  the  Jury  is  bound  to 
take  the  law  from  the  court.  This  princi- 
ple applies  in  every  class  of  cases,  except 
one  not  necessary  now  to  be  considered. 
And,  when  the  law  Is  announced  by  the 
court,  it  is  the  law  of  the  case,  imtll  over- 
ruled by  a  higher  authority.  It  follows,  then, 
that  a  verdict  in  direct  conflict  with  the  law 
of  the  court  is  a  verdict  against  the  law, 
and  will  in  all  cases  be  vacated  in  the  first 
Instance,  either  sua  sponte  by  the  Judge,  or 
on  motion  of  the  aggrieved  party.  Any  oth- 
er doctrine  would  lead  to  the  utmost  confu- 
sion. If  the  Jury  could  question  the  charge 
of  the  Judge,  the  result  would  be  that,  in 
every  case,  the  whole  case,  both  law  and 
facts,  would  go  to  the  Jury,  under  the  hope 
that,  whatever  might  be  the  charge  of  the 
Judge  at  the  time,  be  could  be  satisfied  aft- 
erwards that  he  was  In  error.  This  could 
not  be  tolerated.  It  would  degrade  the  ju- 
diciary, and  unhinge  the  whole  system.  The 
argument  of  the  respondent,  by  which  he 
attempts  to  draw  a  distinction  between  a 
verdict  contrary  to  the  charge  of  the  Judge 
and  one  contrary  to  law,  though  Ingenious, 
fails  to  meet  the  case.  In  fact,  that  doc- 
trine would  open  the  door  to  the  very  evil 
which  a  separation  of  the  powers  and  du- 
ties of  the  court  and  Jury  was  Intended  to 
prevent.  So  far  as  the  jury  Is  concerned, 
there  is  no  such  thing  as  the  charge  of  the 
judge  txdng  contrary  to  law,  because,  what- 


ever may  be  his  charge.  It  Is  the  law  to 
them."  Thompson  v.  Lee,  19  S.  C.  489.  In 
Emevson  v.  County  of  Santa  Clara,  40  Cal. 
543,  the  court  say;  "It  is  admitted  that  the 
verdict  was  contraiy  to  the  instructions  ac- 
tually given  by  the  court,  but  It  Is  said  that 
It  ought  not  to  be  disturbed  because  the  In- 
struction itself  was  not  correct  In  point  of 
law.  A  verdict  of  a  Jury  In  disobedience  to 
tlie  Instmetlons  of  the  court  upon  a  point 
of  law  is  a  verdict  'against  law,'  within  the 
meaning  of  subdivision  6,  §  193,  of  the  prac- 
tice act,  and  for  thai  refison  sliould  be  set 
aside  without  further  consideration.  It  mat- 
ters not  if  the  Instruction  disobeyed  be  Itself 
erroneous  In  point  of  law.  It  Is,  neverthe- 
less, binding  upon  the  Jury,  who  can  no 
more  be  permitted  to  look  beyond  the  in- 
struction of  the  court  to  ascertain  the  law 
than  they  would  be  allowed  to  go  outside  of 
the  evidence  to  find  the  facts  of  the  ease." 
See,  also,  Agulrre  v.  Alexander,  58  Cal.  30; 
Lovelaud  v.  Gardner,  79  Cal.  321,  21  Pac. 
706;  Llnd  v.  Closs,  88  Cal.  11,  25  Pac.  972. 

In  the  three  states  whose  decisions  are  cit- 
ed above.  It  seems  to  be  the  settled  doctrine 
that  the  Instructions  of  the  court  are  the 
law  of  the  case,  as  far  as  the  jury  are  crai- 
cerned,  even  though  the  Instructions  be  er- 
roneous, and  that  a  verdict  will  be  set  aside, 
as  "against  law,"  if  rendered  in  disregard 
thereof.  And,  In  this  connection.  It  is  of  Im- 
portance to  note  that  our  practice  act  was 
borrowed  from  California,  after  the  decision 
of  the  case  in  Eme-son  v.  County  of  Santa 
Clara,  quoted  above.  We  thereby  Impliedly 
adopted  the  construction  given  to  the  same 
by  the  California  court  Stackpole  v.  Hal- 
lahan  (Mont.)  40  Pac.  80.  and  authorities 
cited. 

Bnt  let  It  be  conceded  that  there  la  a  con- 
flict of  authorities  upon  the  question  under 
discussion;  or  let  us  suppose  that  it  is  a 
new  question,  without  any  adjudications  or 
authority  In  either  event;  what  course  should 
this  court  pursue?  It  has  always  been  held 
in  this  Jurisdiction  that  it  was  the  sole  prov- 
ince of  the  Jury  to  determine  questions  of 
fact.  It  has  been  uniformly  held  that  it  was 
error  for  the  court  to  invade  this  special 
province  of  the  Jury,  by  even  commenting  on 
the  evidence.  State  v.  Sullivan,  9  Mont.  174, 
22  Pac.  1088,  and  authorities  cited.  Onr  sys- 
tem of  practice  is  certainly  based  upon  the 
theory  that  it  is  the  province  of  the  Jury  to 
determine  the  facts,  and  that  of  the  court 
to  determine  and  declare  the  law,  in  all 
cases,  except  In  prosecutions  for  libel.  'The 
Jurj',  under  the  direction  of  the  court,  shall 
determine  the  law  and  the  facts."  State 
Const,  art.  3,  9  10.  From  this  constitutional 
clause  It  seems  plain  that  the  Jury  have  no 
right  to  determine  the  law  In  any  other  case. 
"Expresslo  unlus  est  exclusio  alterlus." 

This  is  tlie  first  time  it  has  been  seriously 
contended  lu  this  court  that  the  Jury  have  the 
riglit  to  determine  the  law  tn  an  ordinary 
suit  at  law,  and  to  absolutely  disregard  tlie 
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instructions  of  the  cour^  on  the  ground  tlmt, 
In  the  opinion  of  the  Jury,  the  Instructions  of 
the  court  are  erroneous.  If  the  contention 
of  the  appellant  is  to  be  upheld,  what  may 
we  not  anticipate  as  the  result  In  the  admin- 
istration of  the  law  in  this  state?  If  the 
jury  may  rightfully  Invade  the  province  of 
the  court,  why  may  not  the  court  retaliate 
by  invading  the  province  of  the  Jury,  and  de- 
termining questions  of  fact?  As  counsel  for 
tlie  re^ndent  suggest,  if  the  contention  of 
appellant  is  correct,  then,  logically,  there  Is 
an  appeal  in  all  cases  upon  questions  of 
law  from  the  trial  court  to  the  Jury.  And,  as 
counsel  fw  respondent  further  suggest  in 
their  argument.  If  the  Jury  may  determine 
the  law  an  attorney  arguing  a  case  may  say 
to  the  jury:  "The  court  will  charge  you  that 
the  law  Is  so  and  so,  but  I  say  to  you  the 
court  is  wrong.  You,  the  Jury,  are  the  Judges 
of  the  law,  and  may  determine  it  for  your- 
selves." Would  any  court  permit  such  an 
argument  to  a  Jury?  Certainly  not.  But,  If 
the  Jury  are  the  Judges  of  the  law,  why 
should  a  court  prohibit  such  an  argument  to 
|them?  If  a  Juror  should  state  upon  his  voir 
dire  tliat  he  would  not  be  governed  by  the 
law  as  declared  by  the  court  if  he  thought  the 
instructions  erroneous,  nobody  would  doubt 
'that  be  would  not  be  pei-mlttod  to  sit  In  the 
case.  Yet,  if  he  has  the  right  as  a  Juror  to 
'detcnnine  the  law,  we  do  not  see  why  he 
should  he  challenged  for  asserting  tliat  right, 
ilf  the  contention  of  appelliint  Is  correct,  the 
time  of  this  court  In  lipariiig  future  aiipeals 
Iwlll  be  devoted  to  determining  \vlifthei-  the 
|court  or  tlie  jury  were  right  In  tlicir  views 
iOf  the  law  in  the  trial  of  the  cause  In  the 
■lower  court  Authority  or  no  authority,  wo 
'cannot  give  our  sanction  to  a  practice  that 
J  would  lead  to  such  results.  Such  a  course 
would  ultimate  in  overturning  our  system  of 
keeping  separate  and  distinct  the  powers  and 
duties  of  courts  aud  Juries,  confining  each  to 
its  own  proper  provmce,  in  the  degradation 
of  the  courts,  and  confusion  and  chaos  in  tiic 
administration  of  the  law.  Such  calamities 
are  much  more  to  be  deplored  than  the  Ineim- 
Tcnience  and  costs  of  a  new  trial  In  cases 
where  juries  usurp  the  powers  of  the  court, 
which  seem  to  exercise  the  coimsol  for  tlie 
appellant  in  this  case.  We  regi-et  that,  after 
much  consultation  and  thought,  we  are  un- 
able to  treat  the  instruction  referred  to  on 
accotmt  of  the  condition  of  the  record.  But 
as  this  court  held,  in  cCfect,  In  State  v.  Pil- 
grim, 42  Pac.  850,  the  rules  aud  law  of  pi-ac- 
tice  must  be  observed  in  order  to  give  tlds 
court  jurisdiction  to  determine  errors  relied 
on.  Aud,  besides,  we  cannot  express  our 
opinion  as  to  the  correctness  of  the  instruc- 
tion "without,"  as  was  said  in  Savery  v.  Bu- 
sicit.  quoted  above,  "going  Dchind  the  action 
of  tlie  Jury  in  trampling  upon  the  anthovitj- 
of  the  court,  and  thereby  g:ving  some  counte- 
uauce  tn  tlicir  asHunix>tinn,  Tliis  we  are  uo- 
willhig  to  do  even  by  the  slightest  Implica- 
tion."  The  Instruction  was  given  upon  vital 


Issues  of  fact  in  the  case.  It  was  the  law 
of  the  case  as  far  as  the  Jury  were  concerned. 
They  had  no  right  to  disregard  It  If  erroneous. 
The  verdict  rendered  In  disregard  thereof 
was  "against  law,"  notwithstanding  It  may 
be  erroneous;  and  tbe  court  was  justified  In 
setting  It  aside. 

Counsel  for  the  appellant  contend  that  the 
respondent  waived  the  doing  on  the  part  of 
appellant  of  the  things  which  are  referred  to 
In  instruction  No.  11,  and  that  the  court  in- 
structed the  Jury  that,  If  they  found  tlmt  re- 
spondent had  waived  the  performance  of 
such  things  on  the  part  of  defendant,  they 
would  find  their  verdict  for  tbe  appellant. 
The  cotxrt  did  Instruct  the  jury  that  if  they 
found  that  there  was  an  agreement  made  by 
the  parties  subsequent  to  the  execution  of 
the  lease,  by  which  payments  of  the  ores 
were  to  be  postponed  from  the  first  of  each 
month  until  appellant  could  realize  therefrom, 
respondent  could  not  claim  a  forfeiture  of  tbe 
lease  on  account  of  such  postponement. 
There  Is  evidence  of  such  agreemrait  as  to 
the  payments  to  be  made  for  the  ores.  But 
there  are  other  matters  referred  to  in  instruc- 
tion No.  11.  It  is  alleged  In  the  complaint 
that  appellant  was  bound  to  worlc  the  mine 
in  a  workmanlike  manner;  that  he  was  to 
work  it  for  the  mutual  benefit  of  both  parties. 
It  is  charged  tlmt  he  did  not  do  these  things. 
It  Is  alleged  that  he  so  mixed  the  pay  ores 
with  rock  and  waste  as  to  reduce  the  output 
of  the  mine,  consisting  of  all  the  ore  taken 
therefrom  by  him,  below  the  value  of  ?12; 
in  fact,  fliat  he  thereby  so  reduced  the  ore  as 
to  render  It  of  little  or  no  value,  to  the  great 
damage  of  the  respondent.  So  that,  If  It  be 
admitted  that  the  time  of  payment  of  the 
ores  was  clianged  or  waived,  still  we  are  un- 
able to  find  in  the  record  any  evidence  that 
respundent  waived  the  performance  of  the 
other  things  charged  In  the  complaint,  and 
covered  by  the  instruction.  If  appellant 
failed  to  work  the  mine  in  a  workmanlike 
manner,  or  If  he  so  mixed  the  pay  ores  with 
rock  and  waste  as  to  render  them  of  little  or 
no  value,  as  charged  in  the  complaint,  and 
submltte<l  as  Issues  of  fact  under  instruction 
No.  11,  we  are  unable  to  find  any  evidence  of 
It  in  the  record.  By  changing  the  time  of 
payment  of  the  ores,  he  did  not  waive  the 
performance  of  these  other  Important  parts 
of  the  contract.  In  fart.  It  appears  from  tbe 
evidence  tlmt  very  soon  after  tbe  resiMndent 
became  aware,  as  he  claims,  that  appellant 
was  not  working  the  mine  In  a  workman- 
like manner,  and  was  wrongfully  mixing  tbe 
ores  witli  rock  and  waste,  as  stated  abnve, 
he  declared  the  lease  forfeited,  and  ctrtu- 
menced  this  suit.  The  appellant  denies  the 
doing  of  these  things  in  his  answer.  It  seems 
that  it  would  he  Inconsistent  now  for  him  to 
say  that  he  did  do  them;  that  the  respondent 
had  knowledge  of  his  having  done  them;  and. 
having  such  knowledge,  that  he  waived  tbe 
doiDg  thereof,  as  well  as  the  nonperformance 
of  other  matters  charged  bi  tij^e  com^alnt. 
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aud  submitted  as  Issues  of  fact  In  Instruc- 
tion No.  11.  To  constitute  a  waiver  on  the 
IMirt  of  respoDdent  of  the  performance  of  the 
contract  ou  the  part  of  api)ellnut,  it  must  be 
Bhowu  tliat  respondent  had  knowledge  of 
Vi'tsat  appellant  had  done  coutrary  to  the 
terms  of  the  contmct,  and  wliat  part  thereof 
he  had  failed  to  perform.  A  waiver  Is  the 
relinquishment  of  a  known  riglit.  Pence  v. 
l^aiigdon,  09  U.  S.  581;  Bennecke  T.  Insur- 
ance Co.,  105  U.  S.  355;  Blsh.  Cont.  9§  G5S, 
t>5i>;  Hamilton  t.  Woodworth  (Mont.)  42  Pac. 
849.  This  is  not  shown,  nor  is  there  any  in- 
struction in  the  case  based  upon  the  assump- 
tion that  It  was  shown,  or  attempted  to  be 
shown,  by  the  evidence.  We  thiuk  the  con- 
tention on  the  part  of  counsel  for  the  appel- 
lant tliat  respondent  waived  the  performonee 
of  the  contract  on  the  part  of  the  api(ella:it, 
or  any  act  alleged  to  have  been  done  by  ap- 
pellant in  Tiolation  thereof,  or  that  the  jury, 
by  following  the  Instruction  of  the  court  as 
to  such  waiver,  did  not  disregard  instruction 
No.  11,  cannot  be  supiwrted  by  the  record. 
I  A  careful  consideration  of  the  record  fails 
to  disclose  any  abuse  of  a  sound  judicial  dis- 
cretion on  the  part  of  the  lower  court  in 
granting  tlie  motion  for  a  new  trial.  The  or- 
der appealed  from  is  therefore  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


IkbDFIKLD  et  al.  v.  OAKLAND  CONSOL. 

i  ST.  RY.  00.    <No.  15,»42.) 

'<Stipreme  Court  of  California.    Jan.  4,  1886.) 

'        Obath  by  WRONGPrL  Act— Dauaobs. 

'  In  an  action  for  the  death  of  a  wife  and 

mother  it  is  proper  to  refuse  to  instruct  the 
Jury  to  award  Rwch  a  sum  as  damiiftea  as  in- 
vested Id  an  annuit;  would  be  a  fair  c(]uiva- 
lent  to  the  hnsband  and  children  of  the  mone- 
tary value  of  the  life  of  the  dead  wife  and 
mother,  where  the  iuBtruetioD  fails  to  set  forth 
the  life  expectancy  of  either  the  husband  or 
children,  as  to  the  latter  of  which  there  is  no 
evidence. 

I  In  bank.  Appeal  from  superior  court,  Ala- 
meda county;  F.  W.  Henshaw,  Judge. 

Action  by  Horace  A.  Kedfleld,  personally 
and  as  guardian,  against  the  Oakland  Con- 
solidated Street-Rallway  Company,  for  the 
death  of  his  wife.  From  a  judgment  for 
plaintiffs,  and  from  an  order  denying  a  new 
trial,  defendant  api>eal8.  From  a  commis- 
sioners' decision  (42  Fac  822)  affirming  the 
judgment,  defendant  again  appeals.  Affirm- 
ed. 

Chtckerlng,  Thomas  &  Gregory,  R.  M.  Fitz- 
gerald, and  Caii  H.  Abbott,  for  appellant. 
Hall  &  Earl,  for  respondents. 

PEE  CURIAM.  The  opinion  heretofore 
filed  in  the  above-entitled  cause  is  modified 
by  striking  therefrom  all  of  subdivision  2, 
and  substituting  therefor  the  follo^ving: 

2.  The  refusal  to  give  defendant's  propos- 
ed Instruction  above  quoted  was  not  error. 


The  contention  of  appellant  as  to  the  meas- 
ure and  amount  of  damage  is  that  the  jury 
should  have  awarded  such  a  sum  as,  In- 
vested in  an  annuity,  would  have  yielded  to 
the  husband  and  to  the  children  an  Income 
which  would  be  the  fair  equivalent  to  them 
of  the  monetary  value  of  the  life  of  the  dead 
wife  and  mother.  Conceding,  for  the  pur- 
poses of  this  discussion  only,  and  not  decid- 
ing, that  this  Is  a  correct  rule,  it  is  at  once 
apparent  that  the  elements  of  which  such  a 
measure  would  bo  composed  are  the  expect- 
ancies of  life— First,  of  the  wife;  second, 
of  the  husband;  and,  third,  of  each  ot  the 
children.  In  other  words,  the  annuity  in  no 
event  should  continue  longer  than  the  life 
expectancy  of  the  wife.  If  the  husband's 
exi>ectancy  was  less  than  her*s,  then,  as  to 
him,  it  should  continue  only  during  that 
expectancy;  and  bo  as  to  the  annuity  of  the 
children.  In  addition,  the  yaiue  of  the  moth- 
er's life  to  the  children  becomes  less  In  law 
upon  their  obtaining  majority.  Elach  of 
these  considerations,  therefore,  becomes  es- 
sential to  a  proper  detei'mlnation  under  ap- 
pellant's rule.  Yet  a  reading  of  the  Instruc- 
tion discloses  that  It  falls  to  set  them  forth. 
The  expectancy  of  life  of  the  husband  and 
children  is  not  brought  Into  the  calculation, 
nor  the  time  when  the  minority  of  the  chil- 
dren would  cease.  Moreover,  the  record  dis- 
closes no  evidence  given  of  the  life  expect- 
ancy of  the  minors.  The  proposed  Instruc- 
tion, therefore,  was  radically  defectlre,  even 
under  appellant's  theory,  and  was  therefore 
properly  refused. 

Let  the  opinion  heretofore  rendered  stand 
as  thus  amended,  and  the  petition  for  hear- 
ing In  bank  denied. 


SOHLIGKEB  t.  HBMENWAT  et  aK  (No. 
15,819.) 

(Supreme  Court  of  Oalifomia.    Dec.  23,  18%.) 

ExEOOTOR'B  Sal»— Individual  Liabiliit  of  Ex- 
BCUTOB— Liability  or  tub  Estatb. 

1.  A  complaint,  against  one  individually 
and  aa  executor,  to  recover  back  money  paid 
on  the  purchase  price  of  land  of  the  estate, 
at  a  sale  which  was  afterwurds  vacated,  is  bad 
for  miajoinder  of  parties  defendant,  misjoin- 
der of  causes,  and  ambigui^,  it  not  appear- 
ing whether  it  was  sought  to  charge  the  de- 
fendant personally  or  In  his  representative  ca- 
pacity. 

2.  A  complaint  to  recover  back  money  paid 
at  a  private  sale  of  land  of  an  estate,  ou  the 
ground  that  the  executor  was  directed  to  make 
public  sale  thereof,  does  not  state  a  cause  of 
action  against  the  executor  IndividuBlIy. 

3.  Where  an  executor  sold  land  privateiy, 
though  he  was  directed  to  make  sale  at  public 
auction,  he  is  not  liable  in  his  representative 
capacity  in  an  action  by  the  purchaser  to  re- 
cover liack  money  paid  on  the  purchase  price, 
it  not  appearing  that  said  money  was  made  a 
part  of  the  assets  of  the  estate. 

Department  2.  Appeal  from  superior  cooTt, 
Sonoma  county;  R.  F.  Crawford,  Judge. 

Action  by  Frederick  Schllcker  against  D. 
D.  Hemenway,  indlrldually,  and  as  execu- 
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tor  of  the  estate  of  Greenbury  Hlukston, 
to  recover  back  money  paid  oa  the  purchase 
price  of  land.  From  a  Judgment  for  plaintiff, 
defendants  Aiq>eal.  Beveraed. 

J.  F.  Bodgers,  for  appellants.  Haskell  A 
Meyer  and  Llppltt  &  Lippltt,  for  respond- 
ent 

TEMPLSl,  7.  This  is  an  appeal  taken  from 
a  judgment  rendered  because  defendants  de- 
clined to  answer  after  their  demurrer  was 
OTermled.  The  action  is  brought  against  de- 
fendant. Individually,  and  as  executor  of  the 
estate  of  Greenbury  Hinkston,  deceased,  to 
recover  (750,  received  by  Hemenway  under 
the  following  circumstances,  as  set  out  In 
the  complaint:  An  order  of  sale  was  made 
in  the  estate,  authorizing  and  directing  the 
executor  to  sell  certain  real  estate  at  public 
auction.  The  executor  negotiated  a  private 
sale  to  plaintiff,  and  reported  it  to  the  court 
as  a  private  sale.  In  the  probate  court,  when 
the  matter  of  the  confirmation  came  up,  plain- 
tiff Increased  his  bid  from  (0,000  to  $6,800. 
The  sale  was  then  confirmed  to  him.  At  the 
time  of  making  his  bid  he  put  up,  as  required, 
(750.  Plaintiff  refused  to  complete  his  pur- 
chase, and  therefore  the  order  of  confirmation 
was  vacated,  and  the  property  resold.  The 
complaint  does  not  show  whether  it  brought 
more  or  less  than  the  crff er  of  plaintiff.  Plain- 
tiff demanded  the  return  to  him  of  the  (ToO, 
and,  as  the  defendant  declined,  he  brought 
this  action. 

1  The  complaint  was  demurred  to  on  various 
grounds,  and,  among  others,  on  the  ground 
that  there  is  a  miajolnder  of  [uirties  defend- 
ant in  that  Hemenway,  as  au  individual,  is 
joined  with  the  representative  of  the  estate 
of  Hinkston,  when  the  complaint  not  only 
falls  to  show  a  Joint  or  Joint  and  several  lia- 
bility, but  shows  that  both  cannot  be  liable. 
Also,  that  there  Is  a  misjoinder  of  ciiust-s  of 
action,  with  speclflcatlons  very  nearly  as 
above.  Also,  that  the  complaint  Is  ambigu- 
ous, because  It  cannot  be  ascertained  there- 
from whether  it  is  sought  to  charge  Hemen- 
way or  the  estate.  Also,  uncertain  for  the 
same  reason.  The  demurrer  sliould  have 
been  sustained  on  nil  these  grounds. 
'  The  complaint  Is  also  specially  demurred  to 
on  the  ground  that  It  docs  not  state  a  cause 
of  action  against  Hemenway,  and,  separate- 
ly, that  it  does  not  state  a  cause  of  action 
against  the  representative  of  the  estate.  The 
cause  of  action  is  based,  generally,  vtpon  the 
proposition  that,  because  the  return  of  the 
sale  made  by  the  executor  shows  that  the 
land  was  sold  at  private  sale,  and  not  at  pub- 
lic sale  as  directed  In  the  order  of  sale,  the 
court  had  no  Jurisdiction  to  confirm  it,  or,  at 
least,  that  the  sale  was  void  on  the  face  of 
tbe  record.    I  think  this  must  be  conceded. 

Then,  did  the  executor  receive  tbe  money 
In  his  represeutative  capacity?  If  he  had 
taken  the  money  to  make  good  a  bid  which 
be  had  a  right  to  receive  It  might  have  been 


contended  with  some  plausibility  that  he  re- 
ceived it  in  his  representative  capacity.  But, 
Inasmuch  as  he  had  no  right  to  demand  or 
to  receive  the  money,  because  the  sale  in  that 
mode  was  void,  I  think  the  estate  Is  not  lia- 
ble, unless  It  be  further  shown  that  It  has 
been  actually  made  a  part  of  the  assets  of  the 
estate,  through  being  accounted  for  to  the  es- 
tate, or  actually  used  for  Its  benefit.  Sup- 
pose, for  instance,  the  execntw  bad  been  re- 
quired to  give  no  bonds,  and  was  Irrespon- 
sible, and  had  embezzled  the  money,  could 
the  plaintiff  have  sned  his  successor  In  office, 
and  compelled  the  estate  to  pay  It?  If  so, 
why?  The  bid  was  not  authorized  by  the 
order  of  sale.  As  executor  be  had  no  right 
to  receive  the  money,  and  It  was  not  re- 
ceived in  the  ^scharge  of  any  olBclal  duty. 
I  do  not  concede  that,  even  had  the  executor 
received  the  money  In  his  official  character, 
the  estate  would  be  liable  for  It;  but,  waiv- 
ing that  question,  I  think  It  evident  that  here 
the  estate  cannot  be  held. 

Judgment  reversed,  and  cause  remanded, 
with  direction  to  sustain  the  demurrer. 

We  concur;  McFARLAND,  J.;  HEX- 
SHAW,  J. 


1I»  CftL  iOS 

KIRSCnXER  T.  DIETRICH.  (No.  15.975.> 
(Supreme  Court  of  California.  Dec  IS.  ISOo.) 
DivoROE— Death  of  Paktt— Rionn  ov  Somvivon 

1.  As  an  action  for  divorce  does  not  survive 
upon  the  death  of  either  party.  Code  Civ.  Proe. 
§  473,  providing  that,  in  case  of  service  of  som- 
mous  by  publication,  defendant  may,  by  leave 
of  mnrt,  answer  to  the  merits  of  tne  original 
action  within  a  year  after  the  rendition  of  a 
judgment  tlien-in,  cannot  be  invoiced  on  the 
dt'alh  of  plniutiff  after  the  entry  of  a  judgment 
of  ilivorce  having  no  reference  to  the  subject 
of  property. 

2.  In  the  absence  of  any  reference  to  the 
subject  of  property  in  the  judgment  for  di- 
vorce, tbe  parties  become  tenants  in  common  of 
the  commnnity  property;  and,  upon  the  death 
of  plaintiff  nfter  the  entry  of  judgment,  the 
rights  of  defendant  therein  are  not  impaired. 

Department  1.  Appeal  from  Superior  conrt, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Jndge. 

Action  for  divorce  br  Pllomen  Dietrich 
against  Joseph  F.  Dietrich.  After  flie  judg- 
ment was  r^dered  the  plaintiff  In  the  action 
died,  and  Conrad  Klrschner,  administrator  of 
deceased,  vras  snbstltnted  as  plaintiff  in  the 
action.  From  an  order  denying  a  motkm  to 
vacate  the  judgment,  defendant  appeals. 
Affirmed. 

T.  Z.  Blakeman  and  Benj.  Healey,  for  ap- 
pellant.   Otto  Turn  Suden,  for  respondent. 

HARRISOX,  J.  In  an  action  for  divorce 
against  the  appellant,  brought  by  his  wife, 
Filomen  Dietrich,  service  of  the  summons 
was  made  by  publication,  and  judgment  of 
divorce  was  entered  July  13, 1803.  The  plahi- 
tia  In  tbe  action  died  Febmnry  22,  ISH  and 
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OD  June  S,  1894,  upon  an  ex  parte  motion  In 
behaU  of  the  defendant,  ttae  court  ordered 
that  the  administrator  of  the  plaintlCF  be 
substituted  as  plaintiff  In  place  of  the  de- 
ceased, and  directed  that  the  action  be  con- 
xinued  In  bis  name.  Thereafter  the  defend- 
ant, upon  notice  to  the  administrator,  moved 
the  court  to  vacate  the  judgment,  and  tliat 
be  be  allowed  to  answer  the  complaint,  up- 
on the  grounds  that  the  summons  had  not 
been  personally  served  upon  him,  that  the 
Judgment  was  void,  and  that  It  had  been  pro- 
cured by  false  testimony.  The  court  de- 
nied his  motion,  and  the  present  appeal  Is 
from  that  order. 

It  Is  difficult  to  understand  upon  what 
principle  the  court  made  the  order  substitut- 
ing the  administrator  of  the  plaintiff  in  the 
place  of  his  Intestate,  at  directed  a  continu- 
ance of  the  action  In  his  name  after  the 
death  of  the  original  plaintiff.  But,  as  the 
respondent  does  not  appear  to  have  objected 
thereto,  we  are  not  required  to  determine  the 
correctness  of  the  order.  The  court,  how- 
ever, properly  denied  the  defendant's  motion 
to  vacate  the  judgment  aiid  allow  him  to 
answer  the  complaint.  The  action  was  sole- 
ly fbr  the  purpose  of  procuring  a  judgment 
of  divorce  between  the  parties,— a  purely 
personal  action,  which  would  not  survive 
the  death  of  either  party,  and  which,  upon 
the  death  of  tbe  plaintiff,  could  not  be  fur- 
ther prosecuted  or  defended,  whether  her 
death  was  before  or  after  Judgment  If  she 
had  died  prior  to  the  entry  of  judgment, 
there  could  have  been  no  judgment  In  the 
case,  and  her  death  subsequent  to  the  entry 
of  Judgment  deprived  the  court  of  all  powar 
to  review  its  action  and  determine  her  right 
to  a  divorce.  The  action  having  been  brought 
to  change  the  personal  status  of  the  plaintiff 
in  her  relations  towards  the  defendant,  it 
is  evident  that  upon  the  termination  of  her 
life  there  was  no  personal  status  which  a 
judgment  could  change. 

The  provision  of  section  473,  Code  Civ. 
Proc,  under  which  the  appellant  made  the 
present  motion,  authorizing  the  court  to  al- 
low a  defendant,  in  case  be  has  not  been 
personally  served  with  the  summons,  to  an- 
swer to  the  merits  of  the  original  action 
within  a  year  after  the  rendition  of  judg- 
ment therein,  Implies  that  at  the  time  of  his 
application  there  shall  be  an  action  still 
pending  (Code  Clr.  Proc.  S  1049),  to  the 
merits  of  which  there  can  be  an  answer. 
The  section  has  no  application  to  a  case  In 
which,  by  the  death  of  the  plaintiff,  the  ac- 
tion has  abated,  and  all  opportunity  of  con- 
troverting its  merits  has  been  removed. 

The  effect  of  the  plaintiff's  death  upon  the 
action  is  not  changed  by  reason  of  the  ques- 
tion of  property  which  is  suggested  by  tbe 
appellant.  The  complaint,  as  well  as  the 
Judgm«it,  Is  silent  upon  the  subject  of  prop- 
erty; and,  although  there  is  an  allegation  in 
reference  thereto  in  the  answer  which  the 
appellant  proposed  to  fll^  this  did  not  pre- 


vent the  abatement  of  the  action,  nor  Is  it 
stated  In  his  notice  of  motion  as  one  of  the 
grounds  upon  which  he  would  make  it.  The 
primary  and  substantive  subject  of  litiga- 
tion in  a  suit  for  divorce  Is  the  personal  re- 
lation of  the  parties,  and  thdr  right  to  ttie 
community  property  Is  but  incidental  there- 
to. If,  before  a  decision  upon  that  question 
Is  made,  one  of  the  parties  dies,  the  action 
cannot  be  continued  for  the  purpose  of  de- 
termining the  rightt  of  property;  and,  if 
there  was  originally  no  Issue  upon  this  sub- 
ject. It  cannot  be  revived,  In  case  of  death 
after  Judgment,  for  the  purpose  of  having 
this  question  adjudicated.  In  the  absence 
of  any  reference  thereto  In  the  decree,  the 
parties  to  the  suit  became  toiants  In  common 
of  the  community  property,  and  the  death  of 
the  plaintiff  after  the  entry  of  judgment  dW' 
not  Impair  the  appellant's  right  thereto;! 
but  this  Tight  must  be  enforced  In  an  Inde-, 
pendent  action  (Godey  v.  Qodey,  39  Cal.  1B7),I 
In  which  all  who  may  have  any  Interest! 
thoeln  should  be  made  parties.  The  wder 
Is  affirmed.  i 

We  concur:  GABOUTTE!,  J.;yANFLEBT,! 

J. 


1»  Col.  MS 

SCHWIESAU  V.  MAHON  et  al.  (No. 
1(1.024.) 

(Supreme  Court  of  California.    Dec  20, 1895.) 

ASSBBSmiT  LlIN— COMPLIAKCK  WITH  BTATUTB. 

A  contract  reciting  that  plaiotlff  would 
conatmct  curbing  and  gutter  ways  in  accord- 
ance with  the  epecificatioDB  thereto  annexed, 
but  to  which  no  such  epecifications  were  an^ 
nexed,  is  not  a  suffident  compliance  with  the 
statute  requirinK  all  contracts  to  be  in  writ^ig 
and  fligned  bj  the  contractor;  and  under  it  no! 
lien  can  be  fixed.  In  invitum,  against  abntUng 
property.  i 

Department  2.  Appeal  from  mpertor  courts' 
MarIn  county;  3.  M.  Seawall,  Judga  i 

Action  by  E.  Schwlesan  against  T.  J.  Ma-, 
hon  and  others  to  foreclose  the  lien  of  a  street' 
assessment.  Tbere  was  Judgment  for  de-' 
fendants,  and  plaintiff  appeals.   Affirmed,  i 

D.  H.  Whittemore,  for  appellant    B.  B. 

3iIahon,  for  respondents. 

TEMPLE,  J.  By  this  action  It  was  sought 
to  foreclose  the  Hen  of  a  street  assessment. 
The  court  held  tliat  there  was  no  valid  con- 
tract for  the  work,  and  therefore  no  lien. 
Defendant  put  In  evidence,  at  the  trial,  the 
contract  entered  Into  by  the  plaintiff.  By  It 
plaintiff  agreed  to  do  all  the  work  necessary 
to  be  done  to  grade  Fifth  street,  in  the  town 
of  San  Rafael,  and  to  construct  curbing  andl 
rock  gutter  ways  along  both  sides  of  said 
Fifth  street,  between  certain  points  named, 
"all  In  strict  accordance  with  the  specifica- 
tions hereto  annexed  and  made  a  part  of  this 
contract,  and  also  that  he  will  furnish,  at 
his  own  cost  and  expense,  all  necessary  mate- 
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rial  required  for  the  execution  and  comple- 
tion of  Bald  work,  and  In  full  accordance 
with  said  specifications,  and  to  the  satisfac- 
tion of  the  said  superintendent  of  streets." 
No  ^teclficatioQS  were  attached  to  the  con- 
tract, and  it  was  shown  by  the  evidence  of 
the  street  superintendent  that  none  had  ever 
been  attached  thereto.  PlaintlfC  contends 
that  Inasmuch  as  bids  were  received  to  do  the 
woi^  Id  accordance  with  the  specifications, 
which,  In  the  advertisement  for  bids,  was 
specifically  referred  to,  and  as  the  superin- 
tendent of  streets  was  not  authorized  to  re- 
duce to  writing  any  other  contract  than  that 
made  by  the  l>oard,  there  could  be  no  mistake 
as  to  the  specifications,  and,  as  the  work  has 
been  done  strictly  in  accordance  with  them,  the 
objection  cannot  now  be  made.  If  the  con- 
tract were  one  entered  into  by  the  taxpayer 
Individually,  there  would  be  no  answer  to 
this  position.  But  this  Is  a  proceeding  to  fix 
upon  property  a  lieu  in  Invitum,  and  it  has 
been  held  that  In  such  case  every  require- 
ment that  could  be  of  benefit  to  the  person  to 
be  charged  must  be  complied  with.  It  can- 
not be  said  that  there  Is  no  possible  benefit  to 
the  owner  In  having  a  written  contract  sign- 
ed by  the  contractor.  In  this  case  the  con- 
tractor was  required  to  give  a  bcmd  with 
sureties  for  the  faithful  performance  of  the 
contract.  This  bond,  to  be  valid,  must  be 
conditioned  that  the  contractor  will  perform 
the  contract  entered  into  by  him.  Sureties 
are  bound  only  by,  and  may  Insist  apc»i,  the 
Tory  letter  of  their  contract  In  this  case, 
would  there  be  any  contract  by  which  they 
would  be  bound?  The  statute  requires  the 
contract  to  be  In  writing  and  signed  by  the 
contractor.  The  contract  signed  does  not 
define  the  work  to  be  done,  nor  does  It  refer 
to  any  specifications  In  which  It  Is  described. 
It  not  only  does  not  refer  to  specifications 
filed,  but  ncgntlves  such  reference  by  express 
reference  to  those  attached.  It  ts  said  that 
the  owner  might  hare  had  this  corrected  by 
appeal  to  the  board.  But  an  appeal  to  the 
board  could  not  have  provided  the  security 
by  a  written  contract,  and  sureties  for  Its 
performance,  without  which  there  was  no 
binding  contract.  If  the  assessment  had  been 
vacated  and  the  work  rejected.  It  would  not 
then  have  been  In  the  power  of  the  board  to 
supply  this  defect  Manning  t.  Den,  00  Cal. 
014,  27  Pac.  433.  In  that  case  Dougherty  v. 
Hitchcock,  So  Cal.  524,  was  expressly  aflirin- 
ed;  and  if  Chambers  t.  Satteriee.  40  Cal.  497, 
contains  anything  contrary  to  this  doctrine. 
It  was,  so  far,  ovmiilcd  in  Manning  t.  Den. 
The  case  seems  a  hardship,  but  It  must  be 
remembered  that  It  Is  a  proceeding  to  chat^te 
one  with  the  cost  of  Improvements  for  which 
he  has  not  contracted.  The  liability  depends 
upon  a  strict  compliance  with  the  law,  and 
not  upon  the  equities  of  the  claimant  The 
judgment  and  order  are  affirmed. 

We  concar:  McFARLAND.  J.;  HEX- 
SHAW,  J. 


DIGGINS  T.  MAHON  et  al.  (No.  16,029.)  ' 
(Supreme  Court  of  California.    Dec.  20,  1896.) 

Department  2.  Appeal  from  superior  court, 
Marin  county;  J.  M.  Seawell,  Judge. 

Action  by  A.  O.  DigginB  against  T.  J.  Mahon 
and  others.  There  was  a  judgment  for  defend- 
ant and  plaintiff  appeals.  Affirmed. 

D.  H.  Wblttemore,  for  appellant  E.  B. 
Mahon,  for  respondent 

PER  CURIAM.  Upon  the  authority  ot 
Scliwiesau  v.  Mahon  (^o.  16.024,  this  day  de- 
cided) 42  Pac.  1005.  the  judgment  and  order  ap- 
pealed from  are  affirmed. 


mCmLSK 

CALIFORNIA  STATE  BANE  T.  WEBBER. 
(No.  15,912.) 

(Supreme  Court  of  California.    Dec.  20,  1S95.) 

Renewal  oi  Notb  —  Aorbemext  to  Pat  Taxbs 
os  mortoaoe. 

1.  Where  a  note,  appcariog  on  its  face  to 
be  overdue,  recited  that,  if  it  was  not  paid  at 
maturity,  it  was  thereby  renewed  from  year  to 
year,  at  the  option  of  the  holder,  to  maintain 
the  defense  that  the  note  was  not  due.  defend- 
ant muf^t  affirmatively  show  that  the  bolder  had 
renewed  the  note. 

2.  An  agreement  that  if  the  mortj^afror 
should  pay  the  taxes  aBf^eseed  HRaiost  the 
mortgage,  then  he  would  be  credited  with  a  cer- 
tain per  cent  ot  tiie  interest  due  upon  the 
mortgage  note,  is  not  within  Const,  art.  13,  { 
5,  providing  that  every  contract  by  which  a 
debtor  Is  obligated  to  pay  any  tax  on  any  mort- 
gntxe  nhall,  an  to  any  interest  specified  therein, 
and  as  to  such  tax,  be  void. 

3.  Where  the  mortgagor  testified  to  an  oral 
agreement  whereby  he  was  to  pay  the  taxes 
upon  the  mortgage,  and  be  credited  with  a  cfT- 
tain  per  cent  of  the  Interest  due  npon  the 
note,  and  there  was  evidence  that  the  mortga- 
gee wrote  with  a  pencil,  on  the  uinrgm  nf  the 
note,  a  leRs  rate  of  interest  than  that  fixtMl  by 
the  note,  there  was  no  sufficient  proof  th.n  su^-h 
agreement  was  in  writing,  and  in  violation  of 
Const,  art  13,  fi  5. 

Commissioners*  decision.  Department  2, 
Appeal  from  superior  court,  Santa  Clan 
county;  John  Reynolds,  Judge. 

Action  to  foreclose  a  mortgage  by  Cali- 
fornia State  Bank,  a  corporation,  against 
Charles  F.  Webber.  There  waa  a  Judgment 
of  foreclosure,  and  defendant  appeals.  Af- 
firm eU. 

A.  B.  Hotehkifls,  for  appellant  Johnson 
&  Johnson,  for  respondent 

TANCMEF,  G.  Action  to  foreclose  ft 
mortgage  to  secure  payment  of  a  promissory 
note  of  which  the  following  Is  a  copy:  "$2.- 
600.00.  Sacramento,  Cal.,  May  27.  ISsd. 
Two  years  after  date,  for  value  received,  I 
promise  to  pay  to  the  California  State  Bank, 
a  corporation,  or  order,  the  sum  of  twenty- 
flve  hundred  dollars  in  gold  coin  of  the  pres- 
ent standard  of  value,  with  Interest  thoreon 
from  date  until  paid  at  the  rate  of  eight  and 
one-half  per  cent  per  annum.  In  like  coin, 
payable  annually,  and.  If  not  si>  i»aid.  the 
Interest  may  be  added  to  the  principal,  and 
bear  like  Interest  or  the  whole  may,  at  tbe 
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option  of  the  holder,  without  notice  to  the 
maker  thereof,  be  ti'eated  as  due  aud  col- 
lectible. If  this  note  ia  not  paid  at  maturi- 
ty, it  Is  hereby  renewed  from  year  to  year, 
at  the  option  of  the  holder,  until  paid;  and 
during  such  year  the  maker  shall  not  have 
the  right  to  pay  the  same.  Both  principal 
and  Interest  to  be  paid  at  the  California 
State  Bank  In  Sacramento,  California.  Ohas. 
P.  Webber."  The  mortgage,  bearing  the 
same  date  as  the  note,  contained  the  follow- 
ing provision:  "And  in  case  default  be  made 
In  the  payment  of  said  note,  or  any  Install- 
ment thereof,  or  of  any  Interest  thereon, 
then  the  mortgagee  may,  at  their  option, 
and  without  notice  to  the  mortgagor,  at  once 
proceed  to  foreclose  this  mortgage."  This 
action  was  commenced  August  26,  1803, 
witliout  previous  notice  to  defendant  of  any 
exercise  of  plaintiffs  option  mentioned  In 
the  note  or  in  the  mortgage  It  was  al- 
leged In  the  complaint,  among  other  things, 
that  no  part  of  said  note  has  been  paid,  ei- 
ther principal  or  interest,  and  the  whole 
thei-eof,  amounting  to  $3,518.44,  Is  due,  ow- 
ing, and  unpaid.  The  defendant's  demurrer 
to  the  complaint  on  the  ground  that  it  does 
not  state  a  cause  of  action  was  overruled. 
Thereupon  the  defendant  answered,  deny- 
ing that  the  debt  evidenced  by  the  note  was 
due  at  the  time  of  the  commencement  of  the 
action,  and  denying  that  no  part  thereof 
had  been  paid,  and  alleging  certain  pay- 
ments of  Interest  and  of  taxes  on  the  mort- 
gage; and,  as  a  separate  defense  to  the 
deuiand  for  any  Interest  whatever,  alleged 
as  follows:  "That  at  the  time  and  place  the 
said  note  and  mortgage  were  made,  execut- 
ed, and  delivered,  as  alleged  In  the  com- 
plaint, It  was  then  and  there  agreed  by  and 
between  plaintiff  and  defendant,  C.  F.  Web- 
ber, and  as  a  part  of  the  same  contract  and 
of  the  same  transaction  with  the  making  of 
the  said  note  and  mortgage,  tlutt  the  said 
Webber,  defendant  herein,  should  and  would 
pay  and  discharge  all  taxes  and  assess- 
ments which  might  be  assessed  or  levied  up- 
on said  money  so  loaned  by  plaintiff  to  said 
defendant,  and  on  the  said  mortgage,  or  on 
either  the  said  money  or  mortgage,  any- 
thing In  the  said  promissory  note  or  mort- 
gage or  either  to  the  contrary  not^vith- 
Btanding.  It  was  also  agreed  that  the  real 
rate  of  Interest  to  be  paid  by  defendant 
for  the  \ise  of  said  money  was  to  be  seven 
per  cent,  per  annimi;  but,  for  the  purpose 
of  covering  said  taxes  and  assessments  on 
said  money  and  mortf;age,  the  rate  of  inters 
est  was  inserted  In  said  note  as  eight  and  one- 
half  per  cent.;  and  it  was  agreed  between 
the  said  parties  that  If  this  defendant  should 
pay  said  taxes  and  asscsBments  on  said 
money  or  mortgage,  and  the  Interest  on 
said  note  annually,  at  seven  per  cent,  per 
year,  together  with  the  principal  sum,  the 
same  should  be  in  full  payment  of  said 
note  and  Interest,  notwlthstaDdlng  the  rate 
in  said  note  was  nominally  eight  and  tme- 


half  per  cent.  That  said  agreement  and  ar- 
rangomcut  was  knowingly  made  and  omit- 
ted from  the  terms  of  said  note  and  mort- 
gage, with  the  Intent  to  evade  the  provisions 
of  section  5  of  article  13  of  the  constitution 
of  this  state;  and  on  that  ground  defendant 
denies  that  any  Interest  is  due  or  owing  or 
unpaid  from  defendant  to  plaintiff."  The 
court  found  that  the  defendant  had  paid 
the  Interest  according  to  the  terms  of  the 
note  for  the  first  three  years,— that  is,  until 
May  27,  1892,— and  had  also  paid  the  taxes 
on  the  mortgage  for  the  same  period, 
amounting  to  ?30.11,  but  had  failed  to  pay 
the  Interest  for  the  fourth  year,  ending 
May  27,  1893,  or  any  part  of  the  principal; 
and  further  found  that  the  principal  and  In- 
terest, minus  said  payments,  was  overdue 
at  the  time  the  action  was  commenced.  As 
to  the  alleged  agreement  that  the  mortgagor 
should  pay  the  taxes  on  the  mortgage,  the 
court  found  as  follows:  "That  prior  to  the 
execution  of  the  said  note  and  mortgage  It 
was  verbally  agreed  between  the  defendant, 
Webber,  and  A.  Abbott,  who  then  was  the 
cashier  of  the  plaintiff,  that  If  the  defend* 
ant,  Webber,  should  pay  the  state  and  conn* 
ty  taxes  each  year  assessed  against  the 
mortgage  of  the  plaintiff,  then  said  defend- 
ant would  be  credited  upon  the  Interest  due 
upon  said  promissory  note  with  one  and  a 
half  per  cent,  thereof,  and  the  amount  of  in- 
terest that  said  defendant  should  pay  to 
plaintiff  In  case  he  paid  such  taxes  should 
be  seven  per  cent  per  annum;  that  said 
defendant  did  pay  said  taxes  for  the  year 
1890,  1891,  and  1802,  and  paid  Interest  on 
said  note  as  aforesiUd  found  at  the  rate  of 
¥175  per  year,  being  seven  per  cent  per  an- 
num, up  to  Hay  27,  1892,  and  such  pay- 
ments of  Interest  were  accepted  by  plain- 
tiff In  full  payment  of  the  Interest  due  for 
said  period;  that  since  May  27,  1892,  the  de- 
fendant has  paid  no  Interest  whatsoever, 
and  has  paid  no  taxes  assessed  upon  said 
mortgage  for  any  other  year  than  said  1800, 
ISOl,  and  1802."  As  matter  of  law  the  court 
found  that  plaintiff  was  entitled  to  a  de- 
cree of  foreclosure  for  the  full  amount  of 
principal  and  interest,  according  to  the  terms 
of  the  note,  less  the  amount  of  said  pay- 
ments of  Interest  and  taxes,  and  so  decreed. 

1.  It  Is  contended  by  appellant  that,  ac- 
cording to  the  terms  of  the  note  and  mort- 
gage, the  defendant  was  not  In  default  ^ot 
the  note  due,  at  the  time  the  action  was  com- 
menced; but  to  maintain  this  point  it  de- 
volved upon  the  defendant  to  show  affirm- 
atively that  the  plaintiff,  in  the  exercise  of 
the  option  given  him,  renewed  the  note,  and 
thereby  extended  the  time  of  payment  to  a 
day  later  than  that  on  which  the  action  was 
commenced;  yet  he  neither  alleged  nor  at- 
tempted to  prove  such  renewal  of  the  note. 
In  the  absence  of  evidence  tending  to  prove 
It  such  renewal  of  the  note  cannot  l>e  pre- 
sumed. If  there  was  no  renewal  of  the 
note,  not  eztenskm  of  tbe  time  ot  pajinen;^ 
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both  principal  and  Interest  became  due  on 
May  27,  1891.  If  there  had  been  a  renewal 
of  the  note  whereby  the  time  of  payment 
was  extended  to  a  later  day  than  that  on 
which  the  action  was  commenced,  such  re- 
newal would  hare  been  relevant  only  as  an 
affirmative  defense,  which  must  hare  been 
pleaded  and  proved  by  the  defendant 

2.  The  alleged  agreement  that  the  mort- 
gagor should  pay  the  taxes  on  the  mortgage 
as  found  by  the  court,  is  not  a  violation  of 
the  constitution  of  the  state,  and  does  not 
release  defendant  from  his  contract  to  pay 
the  conventional  Interest  specified  in  the 
note,  even  though  that  agreement  had  been 
found  to  be  In  writing  (Hewitt  v.  Dean,  91 
Cal.  10,  27  Pac.  423);  and  the  only  excep- 
tion to  that  finding  Is  that  the  agreement 
was  found  to  have  been  merely  verbal, 
whereas  the  court  should  have  found  that 
It  was  in  writing.  Neither  Is  the  agreement 
as  pleaded  by  defendant  any  defense  to  the 
demand  for  interest,  unless  it  was  in  writ- 
tag.  Daw  V.  Niles,  104  Cal.  100,  37  Pac.  876; 
Harrelson  v.  Tomlch.  107  Cal.  627,  40  Pac. 
1032.  The  only  evidence  that  the  agreement 
was  In  writing  was  the  testimony  of  defend- 
ant that  plaintiff  wrote  with  a  lead  pencil 
on  the  margin  of  the  note  "seven  per  cent.," 
'vvhicli,  it  la  claimed,  had  been  erased.  But 
lie  further  testified  that  the  agreement  that 
he  should  pay  the  taxes  on  the  mortgage 
was  not  written,  for  the  reason  that  the 
■officer  of  tlie  bank  with  whom  he  made  the 
agreement  said  such  an  agreement  would 
not  be  lawful;  and  this  corresponds  with 
tlie  averment  In  his  answer  that  the  agi-ee- 
ment  "was  omitted  from  the  terms  of  said 
note  and  mortgage."  It  Is,  therefore,  clear- 
ly apparent  that  the  finding  that  the  agree- 
ment was  verbal  was  justified  by  the  evi- 
dence. I  think  the  Judgment  and  order 
should  be  affirmed. 

We  (Mmcur:    SEARL^  C;  BELCUER,  C. 

PER  CURIAM.  For  the  reasons  plvcn  In 
the  foregoing  opinion,  the  judgment  and  or- 
del  are  affli-med. 


ft  Cal.  Uorep.  311 

MUTTER  T.  I.  X.  L.  LIMB  CO.  (No. 
15.891.) 

(Supreme  Court  of  California.    Dec  20,  1805.) 

KviDEXCR  IS  RbBUTTAL— DkCIARATION  or  AOBNT. 

1.  Where  the  defense  in  an  action  for  cut- 
ting wood  was  that  plaintiff  agreed  to  pile  it 
for  mcaBureraent,  but  failed  to  do  bo,  and  de- 
feiulnnt'a  foreman  testified  that  the  wood  was 
Tiot  in  condition  to  be  measured,  it  was  error 
to  permit  a  witness  called  in  rebuttal  to  testify 
tU;it  lie  had  a  conversation  with  said  foreruau 
nfter  the  suit  had  commenced,  and  that  unid 
("oreniaii  told  the  witness  that  the  wood  could 
lit>  c-anily  measured,  as,  if  said  teBtimony  was 
iiitfiiiicd  to  inipwich  said  foreman's  tcslimony, 
it  was  iniiiroper,  because  no  foundation  had 
lit'en  liiifi. 

'  2.  if  intended  to  prove  that  the  wood  was 
in  condition  to  be  measured,  it  was  improper, 


because  the  declaration  of  an  ai^ent  under  such 
circumstances  cannot  bind  his  principal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Cruz  coun- 
ty; J.  H.  Logan,  Judge. 

Action  by  Clement  Mutter  against  the  I.  X. 
L.  Lime  Company,  a  cori)oratlon,  to  recover 
for  work  and  labor  performed.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Bereised. 

Lucas  F.  Smith  and  Chas.  B.  Tonnger,  for 
appellant.   Z.  N.  Goldsby,  tor  respondent. 

BELCHER,  C.  Plaintiff  brought  this  ac- 
tion to  recover  from  the  defendant  the  sum  ot 
$1,599,  with  interest  thereon  from  June  1, 
1892.  The  complaint  contains  three  counts. 
In  the  first  count  It  Is  alleged  that  the  defend- 
ant is  Indebted  to  the  plaintiff  In  the  sum  of 
$434  for  cutting,  at  Its  special  instance  and  re- 
quest, 250  cords  of  pine  wood  at  f  1  per  cord, 
and  230  cords  of  redwood  at  80  cents  per  cord. 
In  the  second  count  it  Is  alleged  that  the  de- 
fendant is  Indebted  to  the  plaintiff  In  the 
sum  of  $1,165,  balance  due  for  cutting  and 
deUverIng,  at  its  special  instance  and  request. 
1,204%  cords  of  wood  at  $2.15  per  cord,  and  for 
cutting  221^  cords  of  heading  bolts  at  $1.10 
per  cord,  and  that  the  cutting  and  delivering  of 
said  wood  and  the  cutting  of  said  bolts  were 
reasonably  worth  the  prices  named.  The 
third  count  is  the  same  as  the  second,  except 
tliat  it  alleges  that  defendant  promised  and 
agreed  to  pay  plaintiff,  at  the  rates  aforesaid, 
upon  the  1st  day  of  each  and  every  month,  for 
all  wood  cut  and  delivered  and  all  bolts  cut 
by  plaintiff  during  the  previous  month.  The 
answer  denies  most  of  the  averments  of  the 
complaint,  and  alleges  that,  before  the  com- 
meucement  of  the  action,  defendant  had  paid 
plaintiff  the  sum  of  $1,449.96,  In  full  satisfac- 
tion of  ail  wood  cut  aud  delivered  by  him  to 
It.  The  ease  was  tried  by  the  court  without  a 
jury,  and  the  findings  were  that  the  defendant 
was  indebted  to  the  plaintiff,  upon  the  causes 
of  action  set  up,  In  the  sum  of  $1,456.99,  for 
which  sum  and  costs  Judgment  was  entered. 
The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  has  appealed  from  the  order. 

It  Is  claimed  for  appellant  that  several  er- 
rors were  committed  by  the  court  in  its  nil- 
Ings  upon  the  admission  of  evidence,  and  tliat 
the  findings  were  not  justified  by  the  evidence, 
and  hence  that  the  order  should  be  reversed. 
It  is  not  necessary  to  notice  all  of  the  ruliojrs 
complained  of,  as  most  of  them  were,  In  our 
opinion,  correct,  but  one  of  them,  we  think, 
was  clearly  erroneous.  The  plaintiff  was  a 
witn^  in  his  own  behalf,  and  testified:  That 
he  made  an  agreement  with  Mr.  Blum,  the  su- 
I)ei-inteudeut  of  the  defendant  company,  to  do 
the  work  for  which  he  sought  to  recover  un- 
der the  first  count  of  his  complaint,  and  tlmt 
in  pursuance  of  the  agreement  he  commenced 
cutting  the  wood  In  November,  1891,  and  fin- 
ished the  cutting  in  March,  1892.  That  he  could 
not  tell  exactly  how  much  wood  he  cut,  but  It 
was  about  400  cotds.  That  "Mr.  Blum  agreed 
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to  meunre  the  400  oordi  In  Jannaiy.  axtd  he 
dldnt  come.  The  400  cords  wore  to  he  paid 
for  as  soon  as  It  ms  pot  tq>  bi  ttie  woods 
where  I  cut  It  He  agreed  to  pay  when  It 
was  doD^  and  he  dldnt  ooaie  up  to  measure 
IL  •  *  •  By  Haich  4th  It  was  aU  cut. 
It  was  to  be  aU  paid  for  hy  the  4th  of  March. 
*  *  *  Mr.  Blum  said  be  would  come  la 
January,  and  pay  for  what  they  had  cat,  bat 
he  dldnt  come,  hot  orane  In  March,  and  he 
dldnt  meaanre,  or  do  nothing.  *  *  *  It 
waa  agreed  between  Mr.  Blorn  and  myself 
that,  when  the  wood  was  cut  and  pot  np.  It 
should  be  meaanred  and  paid  fw.  «  •  • 
This  400-cord  lot  of  wood  waa  In  a  condition 
last  sprtng— April.  Mi^,  and  along  at  that  ttane 
—to  be  measnred,  so  as  to  ascertain  the 
amonnt  there  was  there."  Joseph  Krater  was 
also  a  witness  for  plaintiff,  and  testtOed  that 
he  was  preemt  when  Mutter  agreed  with 
Blum  to  cot  that  wood.  "Blum  pnnnlsed  to 
meaanre  It  In  Janoaiy.  and  p^  fin*  It  then. 
Mutter  finished  cutting  that  lot  of  wood  In  the 
month  <jt  March,  1882.  I  do  not  know  how 
mttch  there  was  of  that  wood.  The  four  hun- 
dred cords  were  to  be  measured  on  the  ground 
whwe  It  WM  chopped."  I.  Kum  was  a  wtt- 
neas  for  defendant,  and  testified  that  he  was 
the  superintendent  oi  the  defoidant  company, 
and  that  be  made  a  contract  with  the  plain- 
tiff for  the  so-called  400-cord  lot  of  wood  men- 
tioned In  the  plalntUTs  first  cause  of  action. 
*^he  agreement  waa  that  Mutter  waa  to  cot 
tlUa  wood,  and  pile  it  propwly  for  measure- 
ment. He  was  to  notify  the  company  when 
It  was  ready  for  measnrment  The  400-cord 
lot  had  not  been  measured  or  hauled  to  the 
llmeUln  up  to  the  17th  day  of  June.  1892  [the 
day  when  the  complaint  was  filed].  Plain- 
tiff did  not  notl^  the  defendant  that  the  wood 
was  ready  tor  measurement  •  *  •  There 
was  no  specified  number  of  cords  mentioned 
to  be  cut  I  told  him  the  place  where  to  cat 
the  wood,  I  was  to  pay  him  <me  dollar  for 
pine,  and  eighty  cents  for  redwood.  He  was 
to  ent  all  the  wood  in  fliat  locality,  and  pile  It 
In  merchantaUe  <«der,  so  It  could  be  measur- 
ed. The  time  of  payment  waa  after  the  wood 
was  measured  and  hauled  In,  then  the  amount 
hauled  was  to  be  paid  for  the  succeeding 
month  on  the  cwnpany's  regular  pay  day.  It 
was  agreed  that,  when  we  wanted  the  wood, 
we  would  measure  It  and  haul  It  and  then  pay 
for  It  the  succeeding  month,  at  the  company's 
regular  pay  day.  We  were  to  make  arrange- 
ments to  haul  the  wood  as  aoon  as  it  waa 
measured  and  as  soon  as  it  conld  be  hauled. 
We  were  not  to  haul  anything  except  what 
was  mea«Qred  np  to  that  time.  The  com- 
pany's pay  day  was  on  the  fifteenth  of  each 
month."  M.  Hlckey  was  a  witness  for  de- 
fendant, and  testified  that  he  was  foreman  of 
the  defendant  company,  and  that  he  "heard 
Mntter  state  what  his  contract  with  Btom  was 
In  reference  to  the  400^rd  lot;  he  told  me 
he  was  to  put  up  400  cords  of  wood^-so  much 
pine,  so  much  redwood,— and  after  he  got  It 
out  the  company  -was  to  measure  lt»  and  It 


was  to  be  paid  for  when  It  was  deUrcEea  at 

the  klhuL  I  went  np  there  and  locfted  at  the 
wood,  and  It  was  not  piled  so  it  could  be  mea»- 
ured.  This  was  in  April,  1802.  It  waa  piled 
in  all  kinds  shapes.  I  conld  not  eq>laln 
It  really,  but  It  waa  anesways  and  length- 
ways. It  waa  not  compact  It  was  piled  too 
loosely.  Some  <rf  It  waa  not  piled  at  alL  I 
could  not  measnre  It  About  the  31st  of  Au- 
gust 1882,  I  went  with  Cerf,  Mutter,  and 
Spellman  to  measure  this  wood.  At  that  tlmo 
It  was  In  a  little  better  ctmdltlon,  because  they 
had  replied  aome  at  It,  and  Mutter  agreed  to 
take  our  measurement,  which  he  had  refused 
to  do  befbre  that  time.  I  have  reference  to 
what  you  call  the  400-cord  lot  I  saw  this 
lot  of  wood  In  April,  1882.  It  could  not  then 
be  measured.  No  man  Urlng  could  measure  it 
accurately.  Up  to  the  bringing  of  this  suit, 
the  wood  was  In  mch  condition  that  It  could 
not  be  measured  accurate.  The  plaintiff 
nerear  demanded  ttf  the  defendant  poymrait 
for  this  400  cords  of  wood,  or  any  part  there- 
of, up  to  the  bringing  of  this  suit  It  had  not 
been  measured  w  hauled  at  that  time;  The 
plahitlff  told  me  tbat  It  was  to  be  paid  for 
when  It  was  measured  and  hauled  to  the  llme- 
Ulns." 

Oeoi^  Ley  was  called  hy  plaintiff  as  a  wit- 
ness In  rebuttal,  and  stated:  "I  had  a  con- 
versation with  EQckey  about  the  400  cwds. 
He  was  the  foreman  of  the  lime  company." 
He  waa  then  asked,  "What  did  he  tell  your* 
The  question  waa  objected  to  on  the  ground 
that  it  was  Incompetent  Immaterial,  irrele- 
vant not  In  rebuttal,  and  heais^.  The  ol>- 
Jectlon  was  ovetmled,  and  an  exception  re- 
Bored.  The  witness  anBw«%d:  "He  was  talk- 
tiis  about  the  400-cord  lot.  He  said  that  wood 
omld  be  measured  easy  enoi^h,  If  they  only 
wanted  to  measure  It;  that  he  had  measured 
lota  of  w(MBe  wood  than  tiiat  was,— worse  pot 
np  than  that  was."  The  witness  further  said 
that  this  statement  was  made  to  him  sbice  the 
suit  was  brooght,  and  that  no  one  but  Hlckey 
and  himself  was  presoit  The  objection  to 
the  question  should  have  been  sustained. 
Whether  the  wood  was  In  condition  to  be 
measured  before  the  ault  was  brought  was  a 
material  Issue  In  the  case,  and  was  sharply 
contested;  there  behig  evidence  upon  the  ques- 
tion, other  than  that  above  referred  to,  hitro- 
dnced  upon  both  sld^.  If  the  purpose  of  the 
evidence  sought  to  be  elicited  was  to  bnpeach 
flie  wltn^  Hlckey,  It  was  clearly  Inadmissi- 
ble, because  the  proper  foundation  tor  It  had 
not  been  laid.  Code  Civ.  Proc.  I  2032. 
And  If  the  purpose  was  to  prove  that  the 
wood  was  in  fact  In  condition  to  be  measured, 
and  should  have  hem  measured,  before  the 
suit  was  brought,  It  was  Inadmissible,  because 
the  declarations  of  an  agent  do  not  bind  the 
principal  unless  they  are  made  during  the  con- 
tinuance of  the  agency,  and  are  a  part  of  the 
res  gestae.  To  be  admissible,  they  mnst  be 
In  the  nature  of  original,  and  not  of  hearsay, 
evidence;  and  must  be  made,  not  only  during 
the  continuance  ttf  the  agency,  but  In  regard 
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to  a  transaction  depending  at  the  very  time,  i 
Clanle  v.  Lumber  Co.,  67  Cal.  313,  7  Pac.  708;  | 
Beasley  v.  Packing  Co.,  92  Cal.  388,  28  Pac 
485;  Birch  v.  Hale,  99  Cal.  299,  33  Pac.  1088. 
For  the  error  above  noted,  the  order  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  SEABLS.  C;  HAYNES,  a 

PER  CURIAM.  Fot  the  reasons  given  in 
the  foregoing  opinion,  the  order  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


5  Oil.  Unrap.  3U 

WHITE  et  al.  v.  ADLBR.    (No.  18,357.) 
(Supreme  Court  3f  California.    Dec.  20.  1895.) 

VBMDB  — JOIKDBR  09  PERSONAL  AKD  LoCAL  AC- 
TIONS. 

An  action  npoa  a  contract  whereby  de- 
fendant WEB  to  pay  a  certain  sum  for  land  in 
case  the  title  thereto  was  sntisfaotoriiy  cleared, 
or  to  reconrey  the  laud  if  the  title  was  not  so 
cleared,  the  complaint,  prayiDg  for  relief  in  the 
alternative,  is  not  within  Code  Civ.  Proc.  §  392, 
providing  that  actions  for  the  recovery  of  real 

Iiroperty  must  be  tried  in  the  coanty  where  the 
and  is  situated,  but  is  within  section  395,  pro- 
viding that  in  all  other  cases  the  action  must 
be  tried  in  the  county  in  which  the  defendants 
reside. 

Department  1.  Appeal  from  superior 
court,  Yolo  county;  W.  H.  Grant,  Judge. 

Action  by  W.  C.  White  and  others  against 
Mosos  Adler  upon  a  contract  to  pay  the  pur- 
chase price  of  land,  or  reconvey  the  same  to 
plaintiffs.  From  an  order  denying  bis  mo- 
tion to  change  the  place  of  trial,  defendant 
appeals.  Reversed. 

ReinstGin  &  Eisner,  for  appellant  Frank 
H.  Smith,  tot  respondents. 

PER  CURIAM.  O^ila  action  was  com- 
menced In  the  superior  coart  of  Yolo  county, 
and  was  based  upon  a  written  contract  exe- 
cuted by  the  plaintiffs,  as  parties  of  the  sec- 
ond part,  and  by  the  defendant,  as  party  ot 
the  first  part.  The  contract  was  dated  May 
28,  1892,  and  the  material  parts  of  it  read  as 
follows:  "Whereas,  a  conveyance  has  this 
day  been  made  by  said  parties  of  the  second 
part  to  said  party  of  the  first  part  of  certain 
lands  [describlne  eighty  acres  of  land  situ- 
ate In  Yolo  county],  the  title  ot  which  eighty 
acres  Is  defective,  and  the  payment  for  which 
has  not  been  made  by  said  party  of  the  first 
part:  Now,  it  is  mutually  understood  and 
agreed  that  said  parties  of  the  second  part 
will  clear  the  title  to  said  land,  satisfactorily 
to  said  party  of  the  first  part,  within  twelve 
(12)  months  from  this  date;  and  should  said 
title,  within  said  time,  be  made  satisfactory 
to  said  party  of  the  first  part,  he  will  pay  to 
said  parties  of  the  second  part  the  sum  of 
two  tliousand  two  hundred  (^,200)  dollars 
in  n.  S.  gold  coin;  and,  should  said  title 
not  be  BO  as  aforesaid  made  satisfactory  to 
■aid  party  ot  the  first  part,  then  said  party 


of  the  first  port  will  nconvey  said  land  to 
said  parties  of  the  second  part,  at  the  expi- 
ration of  said  twelve  (12)  months,  free  of 
cost  to  said  second  patty."  The  complaint 
alleges  "that,  within  twelve  mcmths  from  tbe 
date  of  said  agreement,  these  plaintiffs  took 
steps  to,  and  endeavored  to,  dear  the  title 
to  said  land  satisfactorily  to  said  Adler,  and 
to  make  tbe  title  to  said  land  satlBfactory 
to  said  Adler,  and  fdalntlffs  ore  Informed 
and  believe,  and  therefore  alleg«,  that  plain- 
tiffs did  clear  the  title  to  said  land,  and  qolet 
the  same  in  said  Adler;  that  plalntlfte  have 
furnished  defendant  with  a  complete  ab- 
stract of  all  the  steps  token  by  them  affect- 
ing sold  title,  which  said  abstract  contains 
on  abstract  of  everything  of  record  aiEectlDg 
the  title  to  the  said  tracts  of  land  upon  the 
records  and  flies  of  said  Yolo  county;  that 
defendant  has  refused  to  state,  and  stiU  re- 
fuses to  state,  whether  or  not  the  title  to 
said  land  Is  now  batisfactory  to  him  or  not; 
that  said  defendant,  although  demand  bas 
been  mode  iqion  him  by  plaintiffs,  baa  re- 
fused, and  still  refuses,  to  elthor  pay  to 
plaintiffs  the  said  sum  of  $2,200.  or  to  recon- 
vey to  said  plaintifCs  the  said  land."  And 
the  prayer  of  tbe  complaint  Is  for  the  judg- 
ment and  decree  of  tbe  court  "that  defend- 
ant specifically  perform  his  sold  contract, 
and,  according  to  the  terms  thereof,  either 
pay  said  sum  of  $2,200,  or,  in  case  said  title 
is  not  satlsfacttMily  deared  and  quieted  ac- 
cording to  the  true  Intent  and  meaning  of 
said  cwtract,  reconv^  said  land  to  plain- 
tiffs, and  for  soch  other  and  fnrtbw,  or  other 
or  furthOT,  relief  as  may  be  proper."  In  due 
time  the  defendant,  upon  proper  notice,  de- 
mand, and  affldavlt,  moved  the  court  that 
the  place  of  trial  of  the  action  be  cbanged 
from  the  county  of  Yolo  to  the  idty  and  coan- 
ty of  San  Francisco,  upon  the  ground  that 
at  the  time  the  actlm  was  commenced  he 
was,  and  ever  idnce  has  been,  a  bona  fide 
resident  of  said  city  and  county.  Hie  court 
denied  the  motion,  and,  from  the  order  made, 
defendant  appeals. 

Section  302  of  the  Code  of  Civil  Procedure 
provides:  "Actions  for  the  following  causes 
must  be  tried  In  tbe  county  In  which  the 
subject  of  the  action,  or  some  part  there<rf. 
Is  situated,  subject  to  the  poww  of  the  court 
to  clwnge  the  place  of  trial,  as  provided  In 
this  Code:  (1)  For  the  recovery  of  real 
property,  or  of  an  estate  or  Interest  therein, 
or  for  the  determination,  in  any  form,  oC 
such  right  or  interest,  and  for  injuries  to 
real  property."  And  section  89S  of  the  same 
Code  provides:  "In  all  other  cases  the  ac- 
tion must  be  tried  In  the  county  in  whlcta  the 
dcfendante,  or  some  of  them,  reside  at  tbe 
commencement  of  the  actioiL'*  The  meaning 
and  Import  of  these  sections  were  under  csm- 
sideration  In  the  case  of  Smltb  t.  Smith.  88 
Cal.  572,  28  Pac.  356,  and  It  was  there  said: 
"The  general  spirit  and  pc4icy  of  the  statute 
Is  to  give  to  the  defendant  the  right  of  hav- 
ing all  persmal  actions  against  blm  tiled  in 
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the  county  of  hia  tesMencft  FiDTfarion  Is 
made  for  tho  trial  of  Bcttcma  affecting  real 
estate  tn  the  coanty  where  the  land  Is  sit- 
uated, and  tor  the  trial  of  certain  other 
designated  actl<Hui  ia  the  county  where  the 
cause  of  actl<m  arose;  but  the  general  rule 
for  the  place  of  trial  la  prescribed  by  sec- 
tion 396,  by  the  declaration  that  *in  all  other 
cases' the  action  must  be  tried  In  the  county  in 
which  the  d^endant  resides  at  the  commence- 
ment of  the  action.  •  •  *  The  plaintiff  can- 
not, by  uniting  In  his  complaint  matters  which 
form  the  subject  of  a  personal  action  with 
matters  which  form  the  subject  of  a  local  ac- 
tion, compel  tbe  defendant  to  have  both 
those  matters  tried  in  a  counts  other  than 
that  In  which  he  resides.  It  is  only  when 
real  estate  alone  is  the  subject-matter  of  the 
action  that  tbe  provisions  of  section  302  can 
be  invoked  against  a  defendant  who  resides 
in  a  county  dlfTerent  from  that  In  which  the 
land  is  dtuated.  If,  in  bis  complaint,  the 
plaintiff  join  with  such  a  cause  of  action  an- 
other which  Is  not  embraced  In  Its  prorl- 
tions,  or  If  he  also  seeks  a  remedy  against 
the  defendant  upcm  matters  which  are  not 
embraced  within  the  provisions  of  this  sec- 
tion, liis  action  becomes  one  of  those  'other 
cases'  provided  for  In  section  305,  which  the 
defendant  Is  entitled  to  bave  tried  in  the 
county  of  his  residence."  If  it  be  conceded 
that  the  subject-matter  of  this  action  Is  tbe 
land,  still  it  is  evident  from  an  inspection  of 
the  complaint  that  the  primary  object  of 
tlie  action  is  to  recover  $1^,200,  tbe  purchase 
price  thereof,  and  not  to  obtain  a  reconvey- 
ance. The  plaintiffs  might  hare  sued  for 
the  money  alone,  without  aslting  for  any  al- 
ternative relief.  They  were,  bowever,  not 
satisfied  with  such  an  action,  but  chose  to 
Join  with  it  a  cause  of  action  for  a  recon- 
veyance. By  so  doing  they  united  in  the 
complaint  "matters  which  form  the  subject 
of  a  personal  action  with  matters  whioU 
form  the  subject  of  a  local  action,"  but  tbe 
defendant  was  not  thereby  deprived  of  the 
right  to  have  the  actl(m  tried  in  the  county 
of  his  residence.  Upon  the  authority  of 
Smith  v.  Smith,  supra,  the  order  appealed 
from  is  reverfjod.  and  tlie  court  below  Is  di- 
rected to  malte  an  order  changing  tbe  place 
of  trial  froiii  the  county  of  Yolo  to  the  city 
and  county  of  San  Francisco. 


110  Cai.  587 

WARD,  Sheriff,  v.  HEALT  et  sL 
(Sac.  80.) 

(Supreme  Court  of  Galifomia.    Dec.  23,  1805.) 
ArfEUL— Tbassgsift  —  7ii.iKa  —  Hotiok  to 

DlSKt58. 

1.  Sup.  Ct.  Rule  12,  authorizes  the  filing  of 
a  ■written  transcript  when  acooiQpnnicHl  by 
funds  to  pay  for  ^rioting  it,  and  requires  the 
clerk  to  have  it  printed.  Held,  that  an  ngrf>e- 
ment  by  tbe  clerk  to  let  appellant  himself  pro- 
cure and  pay  for  the  printing  of  the  transcript 
and  forward  »  printed  eoj/j  for  fiiing  is  un- 


anth<arised,  and  Is  In  no  sense  a  compliance  with 
tbe  rultf. 

2.  Under  Sop.  OL  Rule  5,  providing  that  fil- 
ing a  transcript  shall  defeat  a  motion  to  dis- 
miss for  failure  to  file  it,  only  when  filed  ttefore 
the  notice  to  dismisB  is  served,  the  filing  of  a 
transcript  00  tbe  same  day,  but  after  notice  to 
dismiss  is  served,  will  not  defeat  the  motion. 

3.  A  transcript,  placed  in  the  bands  of  an 
express  company  to  be  forwarded  to  the  clerk 
for  filing,  is  not  filed,  wittiin  Sup.  Ot.  Raie  5, 
providing  that  the  filing  of  a  transcript  hetore 
motion  to  dismiss  for  failure  to  file  Is  served 
will  defeat  tbe  motion. 

4.  The  clerk  of  the  supreme  court  author^ 
Ized  appellant,  on  filing  a  written  transcript,  to 
have  it  printed  himself,  instead  of  depositing 
the  money  to  pay  for  Us  being  printed  under  his 
own  directioQ,  as  required  by  Sup.  Ct.  Rule  12, 
Appellant,  48  days  later,  filed  the  printed  tran- 
script, and  OB  tbe  same  day,  but  prior  to  such 
filing,  a  motion  to  dismiss  for  failure  to  file  was 
served  on  him.  No  unDeccssary  delay  on  ap 
pellant's  part  in  having  it  printed  was  shown. 
Hrld,  that  the  motion  to  dismiss  must  be  de- 
nied. 

In  bank.  Appeal  from  Superior  Court,  Las- 
%&x  county. 

Action  by  IT.  G.  Ward,  sheriff,  agalnat 
Matt  Hea^.  M.  Asher,  assignee,  Interven- 
ed. From  a  judgment  against  him,  defend- 
ant appealed.  On  motion  to  dismiss  appeal. 
Denied. 

Spencer  &  Raker  and  F.  E.  Spencer,  for  ap- 
pellant. Shinn  &  Shinn,  for  respondent 
Goodwin  &  Goodwin,  for  intervener. 

GAROUTTB,  J.  This  is  a  motion  to  dis- 
miss an  appeal  upon  the  ground  of  failure 
to  file  the  printed  transcript  within  the  time 
provided  by  law.  Rule  12  of  this  court  pro- 
vides that  a  written  transcript  in  civil  cases 
may  be  filed  with  tbe  clerk  of  this  court,  if, 
when  presented  for  filing,  it  be  accompanied 
with  sufficient  funds  to  pay  the  expenses 
of  printing  the  same,  and  that  the  clerk,  up- 
on rec^pt  thereof,  shall  cause  the  transcript 
to  be  printed,  and  to  the  printed  copy  shall 
annex  his  certificate,  etc.  Appellant,  In  line 
with  the  foregoing  rule  of  the  court,  trans- 
mitted to  tbe  clerk  tbe  written  transcript, 
with  a  request  that  it  be  filed,  but  failed  to 
accompany  It  with  tbe  funds  to  pay  for  print- 
ing the  same.  In  lieu  thereof,  be  asked  the 
clerk  to  allow  him  the  privilege  of  having 
the  transcript  printed  at  his  home  printing 
oflflce  at  his  own  expense,  and  the  cler^ 
granted  such  request  The  printing  of  the 
transcript  was  proceeded  with,  and  some  48 
days  thereafter  tbe  printed  copy  was  served, 
and  also  flle<l,  as  provided  by  the  rule.  The 
motion  to  dismiss  the  appeal  was  served  up- 
on appellnnt  prior  to  the  time  when  the  print- 
ed transcript  was  actually  died  In  the  office 
of  the  clerk  of  this  court. 

AppeUants  seldom  Invoke  the  provlsiona  of 
the  rule  of  court  heretofore  referred  to,  and, 
as  a  consequence,  the  true  construction  there- 
of has  never  been  a  question  presented  for 
decision.  But  they  are  often  desirous  of 
delay  in  the  decisions  of  questions  pending 
upon  tltelr  appeals,  and  It  Is  plainly  apparent 
that,  If  we  ^uld  IndorBe  the  pi-aftlceitioiv 
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adopted  a0  one  Justified  by  tbe  role,  grave 
abuses  would  Inevitably  result,  and  the  de- 
lays in  litigation  be  more  aggravated.  We 
think  the  rule  should  be  strictly  enforced, 
that  It  should  be  obeyed  as  written,  and, 
when  it  says  that  the  funds  necessary  to  pay 
for  the  printing  of  the  transcript  should  ac- 
company it  when  transmitted  to  the  clerk  of 
this  court,  the  provision  should  be  upheld, 
and  a  compliance  therewith  demanded.  With 
funds  in  hand,  the  clerk  has  the  means  and 
also  the  opportunity  to  have  the  work  done 
promptly  and  well,  and  work  which  the  ap- 
pellant's attorneys  were  In  this  case  more 
than  40  days  la  having  done  the  clerk  could 
probably  have  done  in  10.  We  conclude  that 
no  understanding  or  agreement  between  the 
clerk  of  this  court  and  appellant's  attorney 
could  dispense  with  a  compliance  with  the 
provisions  of  the  rule  of  the  court  here  In- 
volved, and  that  appellant  bad  no  right,  in 
law,  to  rely  upon  any  such  understanding. 

While  the  motion  to  dismiss  the  appeal 
and  the  iH-lnted  transcript  were  filed  upon 
the  same  day,  none  of  appellant's  rights 
were  saved  thereby,  for  by  rule  6  of  this 
court  the  filing  of  the  transcript  can  only  de- 
feat the  motion  when  It  is  filed  before  the 
notice  to  dismiss  Is  served,  and  such  was 
not  the  fact  in  this  case.  Carter  v.  Paige, 
77  Cal.  64,  19  Pac.  2;  Chapman  v.  Bank,  88 
Cal.  419,  26  Pac.  608.  Again,  It  is  contended 
that  the  printed  transcript  was  in  the  office 
of  Wells,  Fargo  &  Co.,  In  transit  to  the  clerk 
of  this  court  for  filing,  when  the  motion  to 
dismiss  was  served,  and  for  that  reason  the 
motion  should  be  denied.  Placing  the  doc- 
ument In  the  office  of  Wells,  Fargo  &  Co. 
was  not  the  equivalent  of  filing,  and  it  can- 
not be  considered  as  filed  when  so  placed. 
The  principle  declared  in  Hanson  T.  McCue, 
43  Cal.  178,  does  not  go  to  such  lengths. 

It  tbUB  appears  that  appellant  has  no  legal 
ground  upon  which  to  stand  In  combating 
this  motion  of  respondent,  and,  therefore, 
the  only  question  to  be  determined  is,  are 
the  facts  shown  in  the  affidavit  on  behalf  of 
the  appellant  sufficient  to  excuse  bis  failure 
to  file  the  printed  transcript?  Upon  consid- 
eration we  have  arrived  at  the  conclusion 
that  they  are  sufficient.  When  we  consider 
the  understanding  had  between  the  clerk  of 
this  court  and  appellant's  attorney  as  to  how 
and  when  the  transcript  should  be  printed, 
and  that  the  attorney  proceeded  under  such 
understanding  and  bad  the  transcript  print- 
ed without  unnecessary  delay,  as  far  as  any 
direct  showing  to  the  contrary  is  concerned; 
when  we  consider  that  the  clerk,  although 
without  any  authority  to  do  so,  in  effect 
waived  the  payment  of  the  funds  provided 
for  by  the  rule,  and  that  the  rule  has  never 
heretofore  been  construed,  and  that  the  con- 
struction placed  upon  it  by  appellant's  at- 
torney is  neither  arbitrary  nor  unreasonable, 
—we  conclude  that  to  dismiss  the  appeal 
would  be  a  hardship  upon  appellant  too  heavy 
to  find  justification  In  tlia  foregoing  facta. 


For  tbe  foregolnc  reasons  the  motion  to  dis- 
miss the  appeal  la  denied. 

We  concur:  McFABLAND,  J.;  VAN 
FLEET,  J.;  HARRISON,  J.;  TEMPLE,  J.; 
HENSHAW,  J. 


5  Cal.  TTiiKp.  »S 
STIMSOM  MILL  CO.  v.  RILET  et  aL 
(U  A,S.)1 

(Supreme  Court  of  Oalifemla.   Dec.  20,  1805u) 

MscoAXice'  LiBXs  —  BuiLmso  Contract— Pat- 
MBMTfi— Bond — Vi  li  ditt  — Appeal — Hbvibw 
—Allowance  or  Attobnbt's  Fees. 

1.  The  fact  that  the  building  contract,  fn 
providing  for  the  payments,  retains,  until  35 
days  after  the  completion  of  the  work,  Blightly 
less  than  the  25  per  cent  of  the  contract  price 
required  by  statate,  doea  not  render  the  owner 
personally  liable  for  all  bibor  and  materials 
furnished,  especially  when  more  than  25  per 
cent,  wan  in  fact  actually  retained. 

2.  When  the  building  contract  provides  for 
payments  as  the  work  progresses,  payments 
made  when  the  work  has  been  substantially 
finished  to  the  repaired  stages  cannot  be  con- 
sidered premature,  so  as  to  subject  the  owna 
to  liability  to  material  men  to  the  additional 
extent  of  the  payments  so  made. 

3.  Where  a  bond  Is  in  form  joint  and  sct- 
eral,  the  failure  of  all  the  parties  named  in  the 
instrument  as  obligors  to  sign  the  bond  docs 
not  render  it  void. 

4.  An  allowance  of  attorney's  fees  in  an 
action  to  enforce  mechanics*  liens  wflt  not  be 
set  aside  as  Insufficient  unless  clearly  nnzea- 
Bonable. 

Goramlarioners'  decision.  Departmexit  1. 
Appeal  from  superior  court,  Lob  Angelea  comi- 
ty; Luden  Shaw,  Judge. 

Actions  by  the  Stlmson  Mill  Company,  a  cor> 
potation,  and  by  one  Duncan,  against  Spurgetw 
V.  RII^  and  others.  The  cases  v&re  consoli* 
dated,  and  from  the  judgment  plalntlflF  the 
Stlmson  Mill  Company  appeals.  Affirmed. 

H.  A,  Barclay,  for  appellant  D.  K.  Tiasfc 
and  E.  0.  Bower,  for  respondent 

BELCHER,  G.  This  action  was  histituted 
to  foreclose  12  liens  for  labor  and  materials 
furnished  and  used  in  the  constrnction  of  a 
house  for  the  defendant  Riley,  the  several 
claims,  including  costs  of  recording,  aggregat- 
ing hi  amount  the  sum  of  f  l,72a86.  One  of 
the  said  liens  was  for  materials  fumiabed  by 
the  plaintiff,  and  the  others  were  duly  assign- 
ed to  the  plaintiff.  One  Duncan  also  com- 
menced an  action  to  foreclose  a  lien  for  labor 
done  by  him  on  the  building,  of  the  value  of 
(25,  and  the  two  actions  were  consolidated 
and  tried  together.  The  contract,  under  whi'-h 
the  building  was  constructed,  was  executed 
by  Riley,  as  owner,  and  J.  H.  Cummins,  as 
contractor,  on  October  10,  ISQH,  and  was  duly 
recorded.  It  provided  that  Cummins  should 
do  all  the  work  and  furnish  all  the  materials 
necessary  to  complete  the  building  according 
to  the  plans  snd  specifications  made  by  Charles 
W.  Davis,  architect,  for  the  sum  of  $2,180.  It 
further  provides  that  the  payments,  ao  far  as 
need  be  stated  here,  should  be  made  as  fol* 

1  Rehearing  denied. 
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lows:  (4)  When  ready  for  plastnlng,  |250; 
(5)  -when  first  coat  of  plastering  Is  flnlahecl, 
f250;  (G)  whea  white  coat  of  plastering  Is  fin- 
ished, $250;  (7)  when  whole  work  completed 
and  accepted  by  architect,  $300;  balance,  $530, 
nsual  35  days;  ''proTided,  that  In  each  of 
the  said  cases  a  certificate  be  obtained  and 
signed  by  the  said  Chas.  W.  Davis  that  he 
has  done  his  work  bo  far  as  done  to  his  satis- 
faction, and  also  a  atatemcnt  of  the  value  of 
the  work  so  done  by  him."  Accompanying 
the  contract  was  a  bond,  as  reqxiired  by  sec- 
tion 1203,  Code  Civ.  Proc,  which  was  signed 
by  S,  C.  Dodge,  one  of  plalntifE'a  assignors, 
and  R,  A.  Buchanan,  but  not  by  Cummins. 
It  rends:  "Know  all  men  by  these  presents, 
that  we,  the  undersigned,  •  •  •  do  hereby 
jointly  and  severally  guaranty  the  faithful  per- 
formance of  the  above  contract,  and  the  deUv- 
ery  of  the  said  building  to  Spurgeon  Elley, 
£bq.,  free  from  aU  liens  that  may  be  filed 
against  the  contractor  on  the  above  contract, 
not  exceeding  the  sum  of  five  hundred  and  j 
fbrty-flve  dollars,  that  may  accrue  against  him  ' 
by  reason  of  the  nonfulfillment  of  the  said 
contract  by  the  said  J.  H.  Cummins,  the  con- 
tractor aforesaid.  We  further  agree  that  he 
wUl  pay  all  his  subcontractors,  laborers,  and 
material  men  all  of  the  moneys  that  may  be- 
come due  them  by  reason  of  labor  or  materials 
under  this  contract  We  hereby  guaranty  to 
them  the  payment  In  full  of  all  their  clalma, 
and  hold  ourselvea  rea[)onaIble  to  them  in  the 
sum  of  five  hundred  and  forty-five  dollars,  or 
so  mucb  as  may  be  necessary  of  the  said  sum 
to  pay  them  lu  full  of  all  lalxir  and  materials 
furnished  f<^  said  buildhig,  exclusive  of  the 
omtract  price  of  the  same."  It  is  alleged 
In  the  complaint,  among  other  things^  that  at 
leaat  25  per  cent,  of  the  whole  contract  price 
was  not,  by  the  terms  of  the  contract,  made 
Iiayable  at  leaat  35  days  after  the  final  comple- 
tion of  the  contract;  that  the  first,  fourth, 
fiftli,  and  sixth  payments  were  made  by  Rllcy 
to  Cummins  before  they  became  due  according 
to  the  terms  of  the  contract;  and  that  $750 
la  a  reasonable  sum  to  be  allowed  plaintiff 
as  attorney's  fees  in  the  action.  Wherefore 
plaintiff  prayed  judgment  against  the  defend- 
ant Cummins  for  the  several  sums  specltled, 
aggregating  $1,72S.8U;  that  it  be  allowed  an 
attorney's  fee  In  the  sum  of  $750;  and  that 
the  said  seveial  simis  be  adjudged  and  decreed 
to  be  liens  upon  the  land  and  building  de- 
scribed, and  that  the  same  be  sold,  and  the 
proceeds  applied,  etc.  Cummins  suffered  bis 
default  to  be  entered.  Bliey  appeared  and  an- 
swered. The  answer  set  out  the  contract  and 
accompanying  bond  and  the  work  done  there- 
under. It  denied  that  any  payment  was  made 
before  it  became  due,  and  alleged  that  each 
and  every  pu>'meut  was  made  upon  the  cer- 
tificate of  the  architect  as  provided  by  the  con- 
tract It  also  denied  the  right  of  the  plalntltC 
to  recover  on  the  Hen  of  S.  C.  Dodge,  for  the 
reason  that  Dodge  was  estopped  from  claiming 
or  maintaining  any  lien  against  said  building 
b7  the  covenants  of  the  said  bond,  whereby 
T.42p.nall— 68 


he  obligated  himself  that  the  contractor  would 
complete  his  contract  according  to  its  terms, 
and  deliver  the  house  to  defendant  free  of 
hens  and  charges.  It  also  admitted  that  there 
was  still  lu  defendant's  hands  money  due  and 
unpaid  under  the  contract  amounthog  to  the 
sum  of  $870;  and  it  nsked  tliat  an  order  be 
made  permitting  the  defendant  to  deposit  the 
said  sum  in  court,  subject  to  the  further  di- 
rection of  the  court  The  case  was  tried,  and 
the  court  found,  in  effect  that  the  said  con- 
tract was  a  valid  and  binding  contract  between 
the  parties;  that  the  first  payment  of  $150 
was  made  before  the  same  became  due;  that 
the  fourth,  fifth,  and  sixth  payments  were  not 
made  before  the  same  became  due;  that  plain- 
tiff was  not  entitled  to  recover  anything  upon 
the  cause  of  action  assigned  to  It  by  S.  G. 
Dodge,  except  as  against  the  defendant  Cum- 
mins; that  $25  was  a  reasonable  sum  to  be 
allowed  Duncan  as  an  attorney's  fee,  and  $75 
was  a  reasonable  sum  to  be  allowed  plaintiff 
as  an  attorney's  fee;  that  Duncan  and  the 
plaintiff  were  each  entitled  to  recover  of  the 
defendant  Cummins  the  amount  of  theit  re* 
spective  liens,  together  with  their  costs  and  at- 
torneys' fees  as  aforesaid,  and  Interest  aa 
prayed  for,  and  were  entitled  to  recover  of  the 
defendant  Itiley  the  sum  of  $1,020,  behig  the 
$870  which  was  deposited  in  court  and  the 
$150  which  was  prematurely  paid,  and  also  the 
cost  of  verifying  and  recording  their  ileus  and 
their  attorneys'  fees  and  costs  of  suit,  which 
said  several  sums  were  declared  to  be  Uena 
on  the  land  and  building  described.  In  ac- 
cordance with  the  findings  a  Judgment  and 
decree  of  foreclosure  was  entered,  from  which, 
and  from  an  order  denying  its  motion  for  a  new 
trial,  the  plaintiff  SUmaon  Mill  Company  ^ 
peals. 

The  principal  points  made  for  a  reversal 
are:  (1)  That  the  court  erred  In  deciding 
that  the  contract  was  valid  and  binding, 
when,  by  Its  terma,  25  per  eent  of  the  whole 
contract  price  was  not  made  payable  at  least 
35  days  after  the  final  completion  of  the  con- 
tract (I^  That  the  court  erred  in  deciding 
that  the  fourth,  fifth,  and  sixth  payments 
were  not  made  before  they  became  due.  (3) 
That  the  court  erred  in  deciding  tliat  the 
plaintiff  was  not  entitled  to  enforce  the  lien 
for  the  claim  of  S.  C.  Dodge.  (4)  That  the 
court  erred  In  allowing  plaintiff  only  975  as 
an  attorney's  fee. 

As  to  the  first  point  It  appears  that  the 
sum  reserved  for  the  last  payment  was  $15 
less  than  25  per  cent,  of  the  whole  contract 
price.  The  statute  (Code  Civ.  Proe.  f  IIM) 
provides  that  the  contract  price  shall  be  made 
payable  in  Installments,  or  on  the  completion 
of  the  work,  "provided,  that  at  least  twenty- 
five  per  cent  of  the  whole  contract  price  shall 
be  made  payable  at  least  thirty-five  days  aft- 
er the  final  completion  of  the  contract";  and 
tliat,  "In  case  such  contracts  and  alterations 
thereof  do  not  conform  substantially  to  the 
provisions  of  this  section,  the  labor  done  and 
materials  furnished  by  all  persona  except  tb« 
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contractor  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  and 
request  of  the  person  who  contracted  with 
the  contractor,  and  they  shall  have  a  lien  for 
the  Talue  thereof.**  It  will  be  observed  that 
this  section  does  not  declare  the  contract  void 
in  case  it  fails  to  conform  substantially  to  its 
proTisions,  but  only  Imposes  a  penalty  upon 
the  owner  by  making  him  personally  liable, 
and  his  improved  property  subject  to  liens, 
for  the  labor  and  materials  done  and  fumish- 
ed;  and  it  was  so  held  In  Lumber  Co.  t. 
W'ooldredge,  00  Cal.  574,  27  Pac.  43L  In  that 
case  the  contract  made  the  last  payment  due 
tfO  days  after  the  final  completion  of  the  con- 
tract, and  not  33  days,  as  required;  and  it 
was  held  that  the  plaintiff  was  not  injured 
by  the  nonconformity,  and  the  penalty  had 
not  boon  incurred;  the  court  saylnj;  tliat  In 
such  cases  "every  reasonable  Intendment  Is 
Indulged  to  avoid  a  penalty.'*  So  In  Yancy 
T.  Morton.  &4  Cal.  55S,  29  I*ac.  1111,  the  con- 
tract provided  that  35  days  after  the  comple- 
tion of  the  building  25  per  cent,  of  the  cou- 
tmct  price  should  be  paid,  "provided  that 
payment  may  be  made  at  any  time  between 
the  date  of  completion  and  the  said  thlrty- 
flve  days,  In  case  said  contractors  show  re- 
ceipts and  give  siKvial  bonds  that  all  bills 
will  be  ikaid,  and  that  no  Hens  or  other  claims 
exist  n!:niust  saM  premises;  sncb  payment  to 
be  optional  with  the  owner."  It  was  held 
that  this  was  tn  substantial  conformity  with 
the  retiulrcuient  of  the  Ctxle,  and  was  suffi- 
cient. In  this  case  it  would  seem  tluit  the 
I>artit>s  to  the  contract  Intended  to  have  25 
I>er  cent,  of  tlie  whole  contract  price  rosLTved 
for  35  days  after  the  completion  of  the  build- 
ing, and  that  the  fnilure  to  do  so  anise  un- 
intentionally from  some  mistake  of  ti;nires  in 
apportioning  the  amounts  of  the  several  in- 
stalimouts  to  be  paid  earlier.  This  is  shown 
by  the  contract,  which  expressly  provides 
that  the  money  Is  to  be  paid  *in  the  maimer 
folli>wlns.  that  is  to  say:  seventy-five  per 
vent,  of  said  sum  of  two  thousand  one  hun- 
ilred  and  ctiriity  dollars  as  sold  work  pro- 
gresses, and  In  sums  prointrtlouate  to  the  value 
of  the  work  done  from  time  to  time  by  said 
second  p:irty  In  sums  as  follows."  The  court 
Ih'Kiw  was  of  the  opinion  that  the  contract 
was  In  substantial  couiplianoe  with  the  re- 
quirements of  the  statute,  and  tliat  the  de- 
ilciency  of  $15  was  so  trivial  tliat.  In  view  of 
the  whole  amount  of  the  last  payment,  and 
the  coiiscqtieui.'es  to  the  owner  if  it  is  held 
not  to  be  a  si)l>»:tantial  coiupliance.  the  uiax- 
ln>,  "l>e  minimis  non  curat  lex,"  should  be 
applied.  It  is  a  settled  rule  that  courts  of 
wiiiity  are  always  reluctant  to  enforce  penal- 
ties, and  every  re:itiv»uable  intendment  is  in- 
dul^t^I  to  avoid  them.  Here  it  clearly  ap- 
pears thiit  tlie  apiKilant  was  In  no  way  In- 
Juml  by  the  small  detlciency  in  the  amount 
rcservtMt  for  the  last  iwyment,  since  much 
more  than  •_*.'»  per  cent,  of  the  contract  price 
was  in  fact  n'servwl  and  i»!»id  Into  court  for 
tho  use  and  boueUt  of  the  lien  claimants. 


rnder  these  dreumstances  we  tblnk  the  de- 
cision of  the  court  below  upon  this  point  was 
right,  and  that  It  should  be  upheld. 

As  to  the  second  point.  The  bouse  con- 
structed  under  the  contract  had  a  batb  room, 
which  was  7  by  12  feet  in  size  and  12  feet 
in  height  It  was  wainscoted  up  S  feet  from 
the  floor,  and  bad  a  window  and  door  and 
transom  OTer  the  door.  At  the  times  when 
the  three  payments  complained  of  were  made 
the  bath  room  was  not  entirely  lathed  or  plas- 
tered, but  It  was  partially  lathed  whoi  the 
fourth  payment  was  made,  and  partially  irias- 
tered  when  the  fifth  and  sixth  payments  were 
made.  It  was  prored  that  It  would  take  one 
man  five  or  six  houra  to  complete  the  lathing 
and  plastering.  Mr.  Daris,  the  architect,  tee- 
tlfled:  "I  Issued  an  architect's  cotllteate  for 
each  payment  that  was  made  on  this  build- 
ing before  the  payment  was  made,  npon  my 
own  authority,  as  the  architect  of  the  bnlld- 
tng.  At  the  time  of  issuing  each  certificate 
I  personally  examined  the  building,  and  know 
that  the  building  was  at  each  time  completed 
to  the  stage  authorizing  the  payment  to  be 
made."  There  Is  no  pretense  that  the  certifi- 
cates were  obtained  by  fraud  or  collosioii.  but 
It  Is  claimed  that,  because  the  bath  room  was 
not  fully  lathed  and  plastered  when  the  pay- 
ments were  made,  the  owner  should  be  sub- 
jected to  the  penalty  of  [laying  tbe  mooey— 
$750— a  seomd  time.  Here;  again,  it  ap- 
peors  that  the  defect  relied  on  was  trivial, 
and  that  to  sustain  appellant's  claim  would 
work  out  an  injustice  and  wrong,  whieh 
should  be  avoided,  if  possible.  In  section 
11S7,  Code  Civ.  Proc.,  it  is  provided  that  ev- 
ery person  save  the  original  contractor,  daim- 
ing  the  benefit  of  the  chapter  in  regard  to 
liens,  must  flic  his  claim  of  Hen  within  ^> 
days  after  the  rompletion  of  any  bollding. 
Improvement,  ot  structure,  or  after  tbe  coza- 
plction  of  the  alteration,  addition  to,  or  re- 
pair thereof,  and  that  "any  trivial  imperfec- 
tion in  the  said  work,  or  in  tbe  constnicti<'*n 
of  any  building.  Improvement  or  structure,  -t 
tbe  alteration,  addition  to  or  repair  thereof, 
shall  not  be  deemed  such  a  lack  of  comple- 
tion as  to  prevent  the  filing  of  any  lien." 
The  rule  thus  declared  as  to  the  filing  of  U-==s 
should,  we  think.  In  reason  and  cqnity.  be 
applied  to  the  payment  of  the  installmen*s 
of  the  contract  money.  All  that  the  law  rt- 
quires  is  a  substantial  compliance  with  Cie 
terms  of  tbe  contract  and  good  faith  on  t^e 
part  of  the  owner.  It  must  follow,  tberefrre. 
that  the  court  properly  fotmd  that  the  fonrrfk 
fifth,  and  sixth  payments  were  not  prema- 
turely made. 

As  to  the  third  point  It  Is  claimed  for  ap- 
pellant that  the  bond  executed  br  Davis  was 
Toid,  becanse  not  signed  by  Cnminins..and  in 
support  of  this  position  Sacramento  t.  Dun- 
lap,  14  CaL  421,  and  People  r.  Hartley.  :n 
Cat  SS3,  are  cited.  The  cases  ^ed  are  n--t 
In  point.  In  each  of  those  cases  the  bond  sue*! 
upon  was  in  form  the  joint  bond  of  the  prji- 
cipal  and  stveties*  and  not  itOnt  and  aevisal. 
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and  was  signed  only  by  the  sureties.  It  waa 
held  tliat  under  such  ch-cumstances  no  recov- 
ery could  be  had  on  the  bond.  And  see  Weir 
T.  Mead,  101  Cal.  125,  35  Pac.  5G7,  where  the 
anthoritles  upon  the  subject  are  reviewed. 
Here  the  bond  In  question  was  In  form  joint 
and  several,  and  In  Kurtz  v.  Forquer,  Cal. 
91,  29  Pac.  413,  a  similar  bond,  which  waa 
executed  for  a  like  purpose,  waa  held  valid 
and  binding.  Whether  the  execution  of  the 
bond  by  Dodge  should  be  held  to  operate  as 
an  estopiK.']  against  him  and  his  assignee  from 
enforcing  his  claim  against  Riley,  It  is  uuncc* 
essary  to  determine.  The  claim  was  assign* 
ed  to  and  was  owned  by  the  plaintiff,  and 
judgment  against  Cummins  waa  entered  In 
favor  of  plaintiff  for  the  aggregate  of  all  its 
claims.  And,  without  including  the  Dodge 
lien.  Hens  were  foreclosed  for  sums  more  than 
sufficient  to  exhaust  all  the  money  remaining 
unpaid  and  due  from  Riley.  If,  therefore, 
the  court  erred  In  refusing  to  foreclose  the 
Dodge  lien,  the  error  was  harmless,  and  the 
plaintiff  was  in  no  way  aggrieved  thereby. 

As  to  the  fourth  point.  The  Code  provides 
that  the  court  must  allow  a  reasonable  attor- 
ney's fee  to  the  lien  claimant.  What  Is  a 
reasonable  fee  is  a  matter  to  be  determined 
by  the  trial  court,  and  its  action  will  not  be 
disturbed  on  appeal  unless  It  appears  that 
the  sum  allowed  is  clearly  unreasonable. 
The  record  only  shows  that  the  trial  of  the 
case  occupied  a  portion  of  four  days,  but  bow 
much  of  each  day  does  not  appear.  While 
the  sum  allowed  seems  rather  small,  we  can- 
not say  that  the  court  abused  its  discretion 
in  determining  that  $75  was  a  reasonable  fee. 

Certain  rulings  of  the  conrt  upon  the  ad- 
mission of  evidence  arc  specified  in  the  state- 
ment as  erroneous,  but  they  are  simply  re- 
ferred to  in  appellant's  brief  without  argu- 
ment On  examination  of  the  record  we  full 
to  discover  any  material  error  In  any  of  the 
rulings  referred  to,  and  therefore  pass  them 
by  without  special  notice.  The  judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    BSITT,  C;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  oc^ 
der  appealed  from  are  affirmed. 
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WARDLAW  V.  CALIFORNIA  RY.  CO. 
(No.  15,880.) 

<Sapreme  Court  of  California.  Dec.  28,  1805.) 

CaRBIEHS — ISIJCBT  TO  PasrEXOER — CONTRIBtlTORT 
Neolioence. 
1.  Where  a  pasnenfcer  goes  on  the  side  of  a 
platform  car  opposite  the  platform,  and  not  at 
the  place  arranged  to  receive  paBscngers,  and 
attempts  to  climb  on  the  train  from  between 
the  cors.  and  in  so  doin^  places  his  foot  on  the 
hamper,  where  It  was  injnred  by  the  engine 
moving  np  to  conple  the  train,  he  Is  guilty  of 
cwtributory  negllgeucfl^  and  cannot  reoover. 


2.  Where  the  facts  are  undisputed,  and  the 

infcronce  of  noRlippnce  is  irrosistible,  the  ques- 
tion is  one  of  law  for  the  court. 

Commissioners'  decision.  Department  1. 
Apiwal  from  superior  court,  Alameda  county; 
John  Ellsworth,  Judge. 

Action  by  James  J.  Wardlaw,  by  James 
WardLiw,  his  giuirdian  ad  litem,  against  the 
California  Railway  Company.  Judgment  of 
nonsuit,  and  plaintiff  appeals.  Affirmed. 

Cross,  Hall,  Ford  &  Kdly,  for  appellant. 
Glilckexlag,  Thomas  &  Qtiesfxrj,  for  ze^ond- 
ent 

SEABI^  a  This  action  Is  brousht  to  re- 
cover damages  frmn  the  defendant,  a  corpo- 
ration, and  a  carrier  of  passeiunrs  by  rail- 
road, for  personal  injuries  sustained  bj  the 
Infant  pbUntlff,  wblle  boarding  defaidanfa 
car,  at  Fmitrale,  In  the  conntr  of  Alameda. 
At  the  trial,  and  upon  the  close  ot  the  evi- 
dence cHt  the  port  ot  i^ntiff,  couns^  for  de- 
fenduit  moved  for  a  nonsuit,  upon  the  ground 
that  the  evldeiu»  of  the  plaintiff  showed  that 
he,  Uie  nald  plaintiff,  was  guUty  of  contribu- 
tory negligence;  Tbe  motion  was  granted  by 
the  court,  and  Judgmoit  entered  In  favor  <rf 
defendant  for  coete.  Plaintiff  excepted  In 
due  form,  and  prosecutes  this  appeal  from 
the  Judgment  of  nonsuit,  and  assigns  tbe 
panting  of  tbe  motion  tor  uMisult  as  sttot. 

It  was  admitted  at  tbe  trial  that  ^alntlff 
was,  at  tbe  date  of  tbe  accident,  of  the  age 
of  about  18  years,  and  that  James  Wardlaw 
bad  been  duly  appointed  his  guardian.  Also, 
that  the  defendant  corpoiatioa  owned  and 
operated  a  steam  raUroad  in  the  coui^  of 
Alameda,  together  with  engines,  cars,  etc., 
running  between  the  villages  of  Fruitvale 
and  Laundry  Farm  In  said  county,  and  was 
a  common  carrier  of  passengers  for  hire  over 
said  railroad.  The  testlnwn^  of  plaintiff  was 
to  the  effect  that  on  Sunday.  May  21, 1893,  be 
purchased  a  ticket  In  San  Francisco  for  Laun- 
dry Farm,  and  In  company  with  a  party  of 
young  friends  rode  on  the  Southern  Pacific 
«irB  to  Fruitvale,  at  which  point  the  road  of 
defendant  begins.  The  cars  of  defeakdont 
were  what  plaintiff  terms  picnic  cars,  and 
were  platform  cars,  with  a  railing  around 
them  and  seats  extending  across.  The  par- 
ties were  going  to  a  private  picnic  and  ap- 
proached the  rear  end  of  the  train,  as  we  must 
infer  from  the  fact  that  the  engine  was  at 
tbe  other  end.  but  probably  not  attached  to 
tbe  train.  Upon  appruachlng  tbe  train,  wnlcb 
stood  in  front  of  defendant's  depot,  plaintiff 
passed  forward  upon  tbe  right-hand  side  of 
the  cars,  looking  forward,  and,  seeing  no 
Btc^  be  attempted  to  climb  on  a  car  at  tbe 
end  whero  it  was  attached  to  another  car, 
by  putting  his  foot  upon  a  braket)eam,  bis 
bands  on  the  platform,  and  swinging  himself 
up,  BO  that  be  placed  his  other  foot  upon  the 
bumper  Just  In  time  to  have  It  caught  be- 
tween the  bumpers  and  crushed  as  tbe  en- 
gine started  the  cars  back  and  pressed  them 
together,  probably  In  coupling  onto  the  tniln. 
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Plaintiff  heard  no  bell,  whisOe,  or  other  sig- 
nal from  the  engine.  After  bis  injury,  plaia- 
tlfl  Haw  that,  on  the  other  or  left-hand  side 
of  the  car  (on  the  depot  side),  there  was  an 
opening  in  the  railing  of  the  car,  and  steps 
by  which  to  ascend  to  it  On  cross-examina- 
tion plaintiff  said,  among  other  things:  "1 
cannot  handle  myself  as  well  as  a  boy  who 
lias  the  full  use  of  his  limbs.  I  nerer  have 
been  able  to.  I  haye  to  be  careful.  I  can- 
not get  around  as  easily  as  other  boys,  and 
know  that  perfectly  welL  This  Is  only  on 
account  of  l>eing  fleshy.  Am  not  Injured  In 
any  other  way."  There  were  several  other 
witnesses  on  the  part  ot  the  plalntiCT,  from 
whose  testimony  It  is  to  be  Inferred  that  the 
Laundry  Farm  train  came  in  about  the  time 
plaintiff  and  his  party  of  about  80  persons  ar- 
rived at  the  station.  The  train  came  down 
the  track  with  the  engine  in  advance,  which 
engine  was  switched  to  a  side  track  and  run 
back  to  l>e  attached  to  the  other  end  of  the 
train,  at  which  time  plaintiff  and  some  three 
others  of  the  party  attempted  to  board  the  car 
on  the  right-hand  side,  and  between  the  ends 
of  two  cars.  The  witnesses  concur  In  stat- 
ing: (1)  That  they  heard  no  signal  from  the 
engine  as  it  backed  down  and  coupled  on 
the  train.  (2)  That  the  depot  was  on  the  left- 
liand  side,  and  that  there  were  steps  and 
facilities  for  boarding  the  cars  on  that  side, 
and  none  on  the  other,  and  that  ample  time 
was  given  for  passengers  to  board  the  train. 
(3)  The  cars  were  ordinary  platform  freight 
cars,  with  a  railing  constructed  around  them, 
except  with  an  opening  on  the  left-hand  side, 
and  steps  for  the  entry  and  exit  of  passen- 
gers, and  a  cover  over  the  top.  (4)  There  Is 
no  evidence  tending  to  show  that  defendant 
knew  or  was  aware  ot  the  position  of  plain- 
tiff when  It  attached  its  engine  to  the  train. 
(5)  At  the  moment  of  plaintiff's  Injui-y  it  is 
to  be  inferred  the  cars  were  simply  crowded 
together  by  the  shock  of  attaching  the  en- 
gine. John  Noriega,  a  witness,  at  folio  44  of 
the  transcript,  says:  "I  felt  the  shock  of  tne 
car  Just  as  though  the  engine  had  been  hitch- 
ed on,  and  then  beard  the  scream." 

The  sole  anestlon  in  the  case  Is  this:  Was 
there  such  evidence  of  contributory  negli- 
gence on  the  part  ot  the  plaintiff  as  to  pre- 
clude a  recovery,  conceding  the  defendant  to 
have  been  negligent?  Negligence,  though  va- 
riously defined,  may  be  said  to  be  "the  fail- 
ure to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  do  under  the  circum- 
stances of  the  situation,  or  doing  what  such 
a  person  under  the  existing  circimistances 
would  not  have  done."  Railroad  Co.  v.  Jones, 
05  U.  S.  439.  "Contributory  negligence.  In 
Its  legal  signification.  Is  such  an  act  or  omis- 
sion on  the  part  ot  a  plaintiff,  amounting  to  a 
want  of  ordinary  care,  as,  concurring  or  co- 
operating with  the  negligent  act  of  the  de- 
fendant, is  a  proximate  cause  or  occasion  of 
the  injury  complained  of.*'  Beach,  Contrib. 
Neg.  I  7.  It  is  the  duty  of  a  railway  com- 
pany, M  a  common  carrier  of  passengers,  to 


keep  Its  stations  and  the  approaches  thereto 
in  such  a  condition  that  those  iiaving  occa- 
sion to  use  them  for  the  puri>ose8  for  which 
they  are  designed  may  do  so  with  safety. 
So,  too,  the  duty  devolves  upon  It  of  prepar- 
ing all  proper  means  of  Ingress  and  egress  to 
and  from  its  cars  devoted  to  the  carriage  of 
passengers.  This  duty  performed  by  the  rail- 
way company,  the  reciprocal  duty  devolves 
upon  one  who  would  take  passage  by  the 
cars  to  use  his  natural  faculties  in  selecting 
such  means  and  place  of  access  thereto  aa 
have  l>een  provided  for  that  purpose,  and  as 
promise  immunity  from  danger.  Not  to  do  so 
is  evidence  of  negligence  on  the  part  of  the 
passenger,  and  where,  aa  in  the  present  case, 
the  plaintiff  went  upon  the  side  of  the  car 
opposite  the  platform,  and  presumably  not 
the  place  arranged  to  receive  passengers, 
and,  finding  no  place  of  access,  attempted  to 
climb  upon  the  train  from  between  the  cars, 
with  the  barrier  of  a  railing  before  him  to  be 
scaled  when  he  reached  the  level  of  the  car 
floor,  and  In  so  doing  placed  his  foot  upon 
the  bumper,  where  it  was  caught  by  the  con- 
necting car,  pressed  back  by  the  engine  mov- 
ing up  to  couple  on  the  train,  but  one  infer- 
ence can  be  drawn  from  the  facts,  and  that 
Is  that  he  was  guilty  of  such  negligence  u 
Is  denominated  negligence  In  law. 

As  a  general  proposition,  cases  of  negli- 
gence (to  which  those  of  contributory  uogll- 
gence  form  no  exception)  present  a  mixed 
question  of  law  and  fact,  in  which  It  de- 
volves upon  the  court  to  say,  as  matter  of 
law,  what  Is  or  amoimts  to  negligence,  and 
upon  the  Jury  to  determine,  as  matter  of  fact, 
whether  or  not.  In  the  particular  case,  the 
facts  In  proof  warrant  the  Imputation  of  neg- 
ligence. Where,  however,  the  facts  are  un- 
disputed, and  the  Inference  of  negligence  Is 
irresistible  and  not  open  to  debate,  doubt,  or 
rational  difference  of  opinion,  the  question 
becomes  one  ot  law  to  be  passed  upon  by  the 
court.  Dufour  V.  Railroad  Co.,  67  Gal.  319, 
7  rac.  7G9;  Long  v.  Railroad  Co.,  90  Cal.  2G0, 
31  Pac.  170;  Jamison  v.  Railroad  Co.,  55 
Cal.  503;  Van  Praag  v.  Gale,  107  Cal.  438.  40 
rac.  555;  Maumus  v.  Champion,  40  Cal.  121; 
Da\1s  T.  Button,  78  Cal.  247,  18  Pac.  133, 
and  20  Pac.  545;  Meeks  v.  Railroad  Co.. 
52  Cah  Q02;  Glascock  v.  Railroad  Co.,  73 
Cal.  137,  14  Pac;  518;  Holmes  v.  Railway 
Co.,  97  Cal.  161,  31  Pac.  834.  That  plain- 
tin:'3  negligence  was  the  proximate  cause  of 
his  injury  needs  no  ailment,  and  there  is 
no  evidence  ot  wanton  or  willful  negligence 
to  bring  it  within  the  purview  of  that  class 
of  cases  of  which  Esrey  v.  Pacific  Co.,  1U3 
Cal.  541,  37  Pac.  500,  la  a  fair  sample.  The 
gist  ot  that  case  Is  Involved  In  a  single  para- 
graph, as  follows: 

"The  party  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accldoit,  notwith- 
standing the  negligence  of  bis  i^ponent,  Is 
considered  responsible." 

In  the  present  case  there  is  nothing  to  In- 
dicate that  defendant  had  any  knowledge  of 
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the  perOoDs  podtlon  of  plaintiff.  Its  n^ll- 
sence  consisted  In  backing  Its  engine  against 
tbe  train  without  a  warning  algnaJ,  and  for 
this  negligence  plaintiff  ia  not  entitled  to  re- 
cover  because  of  his  own  negligence,  without 
which  no  barm  would  hare  come  to  him. 
The  judgment  appealed  from  should  be  af- 
firmed. 

We  concur:   VANCZJES'.a;  BATNBS,a 

PBB  OURIAM.  For  the  reasons  glren  In 
the  foregoing  opinlcai,  the  Judgment  appealed 
from  la  affirmed. 


no  Cel.  sso 

RICHTEB  T.  BI/ASINGAMH.  (No.  1B,419.) 
(Supreme  Court  of  GaUforala.    Dec  20,  1895.) 

COBFOBATloas  — STOGKHOLDBBS'  LlABtUTT  —  Dlfr. 
TIIJdNO  COKPOB&TIOKS— Ck>STHlBL'TIOK-— LiMI' 

TATioN  or  ACTIONS— Trial— FiNDiNGB. 

1.  Rev.  St.  U.  S.  S  3251,  making  "eTery  per- 
son in  any  manner  interested  in  tbe  ose**^  of 
aii7  still  jointly  and  sererallr  liable  for  the  tax- 
es imposed  on  tbe  liqnora  distilled  therefrom, 
renders  the  etockholders  of  a  distilling  corpo- 
ration liable  for  such  tazea. 

2.  A  stockholder  of  sacb  a  corporation  pay- 
ing more  than  hia  sbare  of  snch  taxes  is  en- 
titled to  contribution  from  tbe  others. 

3.  A  riplit  of  action  for  contribution  from 
persons  jointly  and  severally  liable  for  a  debt 
accrues  only  on  the  payment  of  more  than  one's 
■liare,  and  limitation  does  not  begin  to  run 
against  a»  action  therefor  uutU  then. 

4.  The  failure  to  directly  find  on  the  issno 
of  limitation  is  not  ground  for  reTersal  where 
the  facts  found  show  that  a  finding  would  have 
necessarily  been  adverse  to  appellant. 

Depertment  1.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  Uharles  Itlchter  against  A.  Hen- 
nlngsan,  L.  A.  Blasingame.  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
Blaslngame  appeals.  Affirmed. 

Sayle  &  Coldwell  and  W.  P.  Thompson,  for 
appellant.  6.  B.  Graham  and  F.  H.  Shut, 
for  respondent. 

PER  CURIAM.  This  Is  an  action  to  en- 
force contribution  by  defendants  as  stock- 
holders In  the  Frultvale  Wine  &  Fruit  Com- 
pan7,  a  corporation  organized  and  existing 
tmder  and  by  virtue  of  the  laws  of  tbe  state 
of  California,  on  account  of  money  paid  by 
the  assignor  of  plaintiff  upon  a  judgment 
against  the  stockholders  In  said  corporation, 
and  in  fnror  of  tbe  United  States,  for  ?1,827.- 
40,  due  to  the  United  States  as  a  balance  on 
a  tax  of  90  cents  per  gallon  upon  the  distilla- 
tion of  a,.'>SG  gallons  of  brandy  and  spirits 
by  said  corporation,  between  August  1,  1887, 
and  September  22,  1SS7,  which  Judgment  is 
averred  to  have  been  paid  February  2,  1892, 
toy  the  First  Xational  Bank  of  Fresno,  a  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  California,  a  stockholder 
in  the  corporation  first  named,  and  one  of 
the  defendants  and  Judgment  debtors  in  said 
Judgment  In  favor  of  tbe  United  States. 


Plaintiff,  as  the  assignee  of  said  First  Na^ 
tlonal  Bank  of  Fresno,  had  Judgment  In  the 
court  below  against  sundry  of  tbe  defend- 
ants herein,  and  against  tbe  defendant  L.  A. 
Blaslngame,  for  $213,  from  which  Judgment 
said  Blaslngame  alone  appeals.  The  causa 
comes  up  on  the  Judgmoit  roll,  without  a 
statement  or  bill  of  exceptions. 

Appellant  contends  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  blm,  and  that  the  findings 
of  the  court  are  not  sufficient  to  support  the 
Judgment  So  much  of  the  complaint  as  la 
necessary  to  Illustrate  the  point  made  by  ai>- 
pellant  may  be  epitomized  as  followa:  (1) 
Tbe  Frultvale  Wine  &  Fruit  Company  waa 
a  California  corporation.  (2)  Defendant  (ap- 
pellant here)  was  a  stockholder  In  said  cor- 
poration, and  the  owner  and  holder  of  10 
shares  of  its  corporate  stock,  out  of  141 
shares  Issued.  (3)  The  corporation  distilled 
5,58C  gallons  of  brandy  and  spirits,  upon 
which  It  was  liable  to  pay  to  the  government 
of  the  United  States  a  tax  of  00  cents  pw 
gallon,  and  which  amounted  In  tbe  aggregate 
to  $5,027.40.  (4)  In  1800  tbe  United  States 
of  America  brought  an  action  In  tbe  circuit 
court  of  the  United  States,  Ninth  circuit, 
Southern  district  of  California,  agalust  the 
First  National  Bank  of  Fresno,  and  certain 
others,  all  stockholders  in  said  corporation, 
to  recover  from  tliem  said  tax.  (5)  The  cor- 
poration was  insolvent,  and  had  no  properly. 
(C)  The  United  States  recovered  judgment  for 
92,163.02.  (7)  On  January  2,  1892,  an  exe- 
cution Issued  on  said  Judgment,  and  was 
about  to  be  levied  upon  the  property  of  said 
bank  (defendant),  when  It  paid  the  judgment* 
and  assigned  Its  claim  or  right  to  contribu- 
tion by  the  other  stockholders  to  tbe  plain- 
tiff and  respondent  herein.  (8)  It  does  not 
affirmatively  appear  that  appellant  was  a  de- 
fondant  in  said  action  by  the  United  States. 

The  question  is,  does  the  foregoing  state- 
ment show  a  liability  for  his  proportion  of 
the  tax  upon  the  part  of  the  appellant,  either 
under  the  laws  of  tbe  United  States,  or  un- 
der tbe  constitution  and  laws  of  the  state  of 
California?  So  much  of  tbe  act  of  congress 
of  1872  as  bears  upon  the  subject  Is  to  be 
found  In  tbe  latter  part  of  section  3251  of 
tbe  Revised  Statutes  of  the  United  States, 
and  Is  aa  followa:  "Every  proprietor  or 
powessor  of  and  every  person  in  any  manner 
Interested  in  the  use  of  any  still,  distillery, 
or  distilling  apparatus,  shall  be  Jointly  and 
severally  liable  for  the  taxes  Imposed  by 
law  on  the  distilled  spirits  produced  there- 
from," etc  A  stockholder  In  a  private  cor- 
poration for  profit  Is  not  in  any  proper  sense 
the  owner  of  the  property  of  the  corporation 
as  such.  He  has,  however,  a  direct  Interest 
In  the  corporation.  Ia  Plimpton  v.  Blge- 
low,  93  N.  Y.  592,  It  was  said:  "The  right 
which  a  shareholder  In  a  corporation  has,  by 
reason  of  bis  ownership  of  shares.  Is  a  right 
to  participate  according  to  tbe  amount  of  his 
Stock  in  the  surplus  profits  of  tbe  corpora- 
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Uou  on  a  division,  and  ultimately  on  Its  dis- 
solution. In  the  assets  remaining  after  pay- 
ment of  its  debts."  Gibbons  v.  Mahon,  136 
V.  S.  549,  10  Sup.  Ct.  1057,  and  Kohl  v.  Ll- 
lienthal,  81  Cal.  378,  20  Puc.  401,  and  22  Tao. 
G80,  are  to  like  effect.  A  stockholder  Ima 
an  Insurable  Interest  in  the  properly  of  the 
corporation.  Rlffgrs  v.  Insurance  Co.,  125  N. 
Y.  7.  25  N.  E.  1058 ;  "Warren  v.  Insurance  Co., 
31  Iowa,  464.  At  common  law,  a  stockhold- 
er In  a  corporation,  on  account  of  his  inter- 
est, was  not  a  competent  witness  for  the 
corporation  In  an  action  against  It,  or  to 
serve  as  a  Judge  or  juror  where  the  corpora- 
tion was  a  party.  We  must  not  confound 
the  liability  of  a  stockholder  In  a  corpora- 
tion, under  the  law  of  its  creation,  with  that 
Imposed  upon  him  by  the  act  of  congress. 
Ills  liability  under  the  latter  Is  quite  inde- 
pendent of  the  former,  and  is  just  what  the 
act  of  congress  has  imposed  upon  him.  That 
liability  under  the  law  applies  not  only  to 
every  proprietor  and  possessor  of  a  still, 
but  also  to  "every  person  in  any  manner  In- 
terested In  the  use  of  any  still,  distillery," 
etc.,  and  makes  them  all  jointly  and  several- 
ly liable  for  the  tax.  So  far  as  we  know 
this  particular  provision  of  the  act  has  not 
received  an  interpretation  by  the  supreme 
court  of  the  United  States.  In  187G  the  act- 
ing secretary  of  the  treasury  addressed  to 
the  attorney  general  of  the  United  States 
this  precise  question,  in  the  following  lan- 
guage: "Is  a  stockholder  in  a  distilling  cor- 
poration, not  otherwise  liable  for  the  debts 
of  the  corporation  beyond  the  amount  of  his 
stock  therein,  made  individually  liable  there- 
for by  the  provisions  of  section  3251  of  the 
Revised  Statutes,  and  can  his  individual 
property,  In  no  way  connected  with  the  busi- 
ness of  such  corporation,  be  seized  and  dis- 
trained for  taxes  due  on  spirits  produced  by 
it?"  The  answer  was:  "I  am  of  the  opin- 
ion that  the  section  cited  docs  Include  stock- 
holders of  private  corporations  engaged  In 
distilling  for  gain,"  etc.  The  opinion  pro- 
ceeds to  argue  that  stockholders  are  Includ- 
ed In  the  expression  "every  person  in  any 
manner  interested,"  and  are  therefore  jointly 
and  severally  liable  for  the  tax.  15  Op. 
Attys.  Gen.  p.  559.  A  similar  opinion  may  be 
found  in  volume  16,  at  imgo  10,  where  it  was 
held  that  being  jointly  and  severally  liable 
under  the  provisions  of  section  3251,  Rev. 
St,  for  the  taxes  Imposed  upon  the  spirits 
manufactured  by  the  corporation,  stockhold- 
ers tliereln  could  not  be  accepted  as  sureties 
upon  a  bond  required  of  the  corporation  by 
another  section.  These  opinions,  while  not 
conclusive,  are  valuable  as  serving  to  siiow 
the  Interpretation  given  to  the  section  of  the 
Rerlsed  Statutes  under  consideration  by  the 
department  of  Justice  of  the  federal  govern- 
ment Like  considerations  apply  to  the  rul- 
ing of  the  circuit  court.  In  holding  the  stock- 
holders liable  for  the  tax  due  from  the  cor- 
poration In  the  case  which  serves  as  a  predi- 
cate for  tblB  actlm.   We  are  of  opinion  that 


the  stockholders  in  the  corporation  had  such 
an  Interest  In  the  use  of  the  distillery  as  ren- 
dered them  jointly  and  severally  liable  for 
the  tax  upon  the  spirits  distilled  therein, 
within  the  purview  of  section  3251  of  the  Re- 
vised Statutes,  and  hence  that  the  allega- 
tions of  the  complaint  stated  facts  sufficient 
In  that  respect  to  constitute  a  cause  of  ac- 
tion against  them,  and  that  the  facts  as 
found  by  the  court  which  affirm  these  alle- 
gations were  sufficient  In  that  respect  to 
support  the  judgment. 

In  the  absence  of  any  statement  or  bill  of 
exceptions,  we  must  Infer,  In  favor  of  the 
judgment,  that  there  was  evidence  In  sup- 
port of  every  material  fact  found  by  the 
trial  court;  and  hence  we  cannot  assume 
that  the  judgment  in  the  circuit  court  against 
the  bank  and  others  was  accepted  by  such 
trial  court  as  conclusive  evidence  that  de- 
fendants in  this  action,  who  were  not  par- 
ties to  the  original  suit  In  the  circuit  court, 
were  bound  by  the  judgment  tliereln;  but, 
on  the  contrary,  we  must  presume  that  the 
evidence  established  their  liability  precisely 
as  charged  In  the  complaint  and  found  by 
the  court,  which,  as  we  liave  before  observ- 
ed, was  sufficient  to  establish  the  liability  of 
the  defendant  here. 

The  cause  of  action  against  these  defend- 
ants is  not  based  upon  the  judgment  against 
the  bank  and  others,  but  upon  the  fact  that 
the  Frultvale  Wine  &  Fruit  Company,  a 
corporation,  owned,  possessed,  and  operated 
a  dlstlilery,  and  manufactured  distilled  spirits 
upon  which  there  was  a  tax  due  to  the  gov- 
ernment of  the  United  States,  and  that  these 
defendants,  as  stockholders  In  said  corpora- 
tion, were  interested  therein,  and  hence  lia- 
ble under  the  statute.  These  facts,  l>elng 
charged  and  found,  establish  their  liability. 
Being  jointly  and  severally  liable,  defend- 
ants are  liable  to  contribute  their  proportion 
to  their  co-obligors,  who  have  paid  the  de- 
mand for  which  all  were  liable. 

The  appellant,  In  his  answer,  pleaded  the 
(Statute  of  limitations,  and  in  his  brief  urges 
that  "tlie  findings  do  not  support  the  judg- 
ment, for  the  reason  that  there  are  no  find- 
ings upon  defendants*  plea  of  the  statute  of 
limitations."  In  the  findings  as  originally 
prepared,  and  upon  which  the  judgment  was 
entered,  there  was  no  finding  upon  the  stat- 
ute of  limitations,  but  several  weeks  after 
the  entry  of  the  judgment,  the  court,  by  an 
ex  parte  order,  and  upon  the  ground  that 
it  had  Inadvertently  omitted  them,  made  and 
caused  to  be  filed  findings  upon  this  plea. 
This  practice  was  unauthorized,  and  It  may 
be  conceded  was  erroneous,  but  It  does  not 
follow  that  the  judgment  should  be  reversed 
on  that  ground.  The  judgment  does  not  de- 
pend upon  these  findings,  but  finds  Ita  sup- 
port In  the  findings  which  were  originally 
filed.  The  appeal  is  brought  here  npcm  the 
judgment  roll  alone,  without  any  bill  of  ex- 
ceptions, and  the  facts  found  by  the  court 
show  of  themselves  that  the  action  Is  not 
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barred  by  limitation,  and  any  finding  that 
the  court  iroiild  have  made  upon  tbls  plea 
muft  have  been  adTerse  to  the  defendant. 
A  formal  finding  to  that  effect,  In  the  ab- 
sence of  all  the  oTldence  upon  wblcb  the 
facts  found  are  based,  would  be  but  a  con- 
clusion of  law,  and,  whether  glTea  or  omit- 
ted, would  not  constitute  reversible  error. 
The  findings  show  that  the  demand  of  the 
United  States  was  paid  by  the  First  Na- 
tional Bank  of  Fresno,  the  assignor  5f  plain- 
tiff, on  the  3d  day  of  February,  1892.  The 
present  action  was  brought  August  18,  1802, 
less  than  two  years  thereafter.  "A  party 
acquires  a  right  to  contribution  as  soon  as 
he  pays  more  than  his  share,  but  not  until 
then,  and  consequently  the  statute  of  llmlta* 
tlons  does  not  Degin  to  run  until  then."  2 
Pars.  Cont.  (8th  Ed.)  p.  37,  and  cases  there 
cited:  Sherwood  t.  Dunbar,  6  Cnl.  53.  The 
liability  of  a  co-obligor  to  contribution, 
wnere  not  founded  upon  an  instrument  In 
writing,  la  gnvernod  by  the  first  subdivision 
of  section  380  of  the  Code  of  Olvll  Procedure, 
and  is  bari'ed  In  two  years. 
Tbe  Judgment  appealed  from  la  affirmed. 


no  Cel.  947 

NORTHET  T.  BANK:ERS'  LIFE  ASS'N. 
(No.  15,983.)l 
(Supreme  Court  of  California.    Dec.  23,  1805.) 
Inscrakoe  CEKTiriCATK  — Failuub  to  Fat  Ab- 

8EIWME5T. 

An  iDBQrance  certificate  provided  that 
on  failure  to  make  itaymeuts  at  maturit:^'  in  Jan- 
uary, April,  July,  or  October,  the  merabersliip 
should  be  forfcitml.  Tbe  insured  was  mortally 
wounded  April  SSth,  and  died  May  1st.  The 
last  day  of  April  fell  on  Sundny,  and  the  April 
nnsesament  was  not  paid.  Code  Civ.  Proc.  S 
13,  provides  that,  when  any  contract  is  to  be 
performed  on  a  holiday,  it  may  be  performed 
upon  the  next  bnsinesa  day.  Betd,  that  the 
last  day  to  pay  the  nssefiHment  was  May  Ist, 
and,  the  insured  having  died  on  that  day,  the 
membership  was  in  force. 

Commissioners'  decision.  Department  1. 
Appeal  from  sui>erlor  court,  city  and  county 
of  San  Francisco. 

Charlotte  Northey  sued  tbe  Bankers'  Life 
Association,  a  coniorRtion,  on  an  Insurance 
cei-tllicato.  Ju(lt;mL>nt  for  defendant.  Plain- 
tiff appeals.  Reversed. 

Van  Ness  &  Itedman,  for  appellant  Shel- 
don G.  Kellogg,  for  respondent. 

BELCHEK.  O.  On  July  20,  1802,  a  certifi- 
cate of  membership  In  the  defendant  cor- 
poration was  issued  to  Frank  T.  Norther, 
providing  that,  in  the  event  of  his  death  dur^ 
Ing  bis  membership,  bis  wife,  Charlotte 
Korthey,  who  was  named  in  the  certificate 
as  beneflfdarr,  should  rseeive  tbe  sum  of 
$2,000,  and  the  return  of  «,  portion  of  the 
guaranty  fund,  amounting  to  The  cer- 
tificate also  provided  that  ^^npon  tbe  failure 
of  the  above-named  member  to  make  any 
payment  due  from  him  to  the  asBOclatlon  at 
Its  matuilty  In  January,.  April,  July,  or  Oc- 

1  r"hpnrmg  denied. 
Cal.Rep.  41-44  P.— 41 


tober  of  each  year,  his  guaranty  deposit  shall 
be  forfeited,  and  bis  membenshlp  shall  there- 
upon cense."  Certain  payments  became  due 
from  Northey  to  the  association  In  the 
months  of  July  and  October,  1802,  and  Janu- 
ary, 1803,  and  were  made  at  their  respective 
dates  of  maturity  in  said  months.  Tpon  or 
about  April  1,  1803,  Northey  received  from 
tbe  defendant  a  written  notice  that  an  as- 
sessment of  ¥3.10  had  been  levied  against 
him,  and  that  tbe  said  sum  must  be  paid 
during  tbe  month  of  April,  1803.  Upon  April 
28th,  Northey  was  shot  and  mortally  wound- 
ed, and  upon  May  Ist  he  died.  The  last  day 
of  April  fell  upon  a  holiday  (Sunday),  and 
this  last  assessment  was  never  paid.  Subse- 
quent to  the  death  of  Northey,  tbe  plaintiff, 
who  was  the  payee  named  In  the  certificate, 
furnished  the  defendant  due  notice  and  proof 
of  bis  death,  and  otherwise  performed  all 
the  conditions  of  the  certificate  required  of 
her;  but  the  defendant  refused  to  pay  to  her 
the  said  sum  of  $2,031,  or  any  part  thereof. 
Thereafter  the  plaintiff  commenced  this  ac- 
tion, and,  in  an  amended  complaint,  set  forth 
the  facts  as  above  stated,  and  demanded 
Judfiment  against  tbe  defendant  for  the  sum 
of  92,031.  with  Interest  and  costs.  The  de- 
fendant demurred  to  the  complaint  upon  the 
ground  that  it  appeared  therefrom  that  the 
assessment  maturing  and  payable  during  the 
month  of  April,  1803,  was  not  paid  during 
said  month,  or  at  all,  and  that  the  nonpay- 
ment of  the  same  at  Its  maturity  caused  tbe 
membership  of  Northey  in  the  association  to 
cease  before  his  death.  The  court  sustained 
the  demurrer,  and  gave  Judgment  for  the 
defendant,  from  which  the  plaintiff  appeals. 

It  will  be  observed  that  the  only  provision 
in  the  certificate  as  to  the  forfeiture  of  mem- 
bership is  that  upon  the  failure  of  tbe  as- 
sured "to  make  any  payment  due  from  bim 
to  the  association  at  its  maturity  In  January, 
April,  July,  or  October  of  each  year,"  his 
membership  diall  cease.  This  in  no  way 
fixes  the  day  or  date  of  maturity.  It  might 
be  the  last  or  any  other  day  of  the  month. 
And  as  against  the  Insurer,  in  the  absence  of 
anything  more  definite,  it  would  be  presumed 
to  be  the  last  day  of  the  month,  tbe  general 
rule  being  that,  "where  the  language  of  a 
jKtlicy  may  be  understood  in  more  senses 
than  one,  it  is  to  be  construed  most  strongly 
against  the  insurer,  because  he  frames  It, 
and  Is  supposed  to  make  It  as  potent  as  pos- 
sible in  bis  own  favor."  Rankin  v.  Insur- 
ance Ca,  80  CaL  209,  2G  Pac.  872;  Thompson 
T.  Insurance  Co.,  136  U.  9.  287,  10  Sup.  Ot 
1010;  ClT.  Code.  9  1034.  It  will  also  be  ob- 
served that  tbe  notice  of  the  assessment  of 
¥3.10  which  was  not  paid  was  only  that  the 
said  sum  must  be  paid  during  tbe  month  bf 
April,  1803.  This  was.  In  eH^t,  a  notice  that 
the  insured  would  have  to  and  Including  the 
last  day  of  April  to  make  the  paymmt. 

Our  Codes  provide:  "Whenever  any  act 
of  a  secular  nature,  other  than  a  work  of 
iwcesslty  at  mercy,  Is  appointed  by  law  Or 
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contract  to  be  performed  npon  a  particular 
day,  which  day  falls  upon  a  holiday,  such 
act  may  be  performed  upon  the  next  busi- 
ness day  with  the  same  effect  aa  if  it  had 
been  performed  upon  the  day  appointed." 
Code  CIT.  Proc.  §  13;  Civ.  Code,  8  H.  In 
Blackwood  v.  Packing  Co.,  71  Ca!.  461, 
12  Pac.  493,  the  time  for  the  defendant  to 
answer  was  extended  by  stipulation  "to,  and 
to  include,  February  17,  1S84."  On  the  18th 
of  February,  no  answer  being  filed,  the  de- 
fault of  the  defendant  was  entered  and  Judg- 
ment rendered  In  favor  of  the  plaiutiff.  In 
due  time  the  defendant  moved  to  set  aside 
the  default  and  Judgment  upon  the  ground 
that  the  default  was  entered  and  the  Judg- 
ment rendered  before  the  time  to  answer 
had  expired.  The  17th  day  of  February  fell 
upon  Sunday,  a  holiday;  and,  on  appeal  from 
the  order  of  the  trial  court  denying  the  mo- 
tion, it  was  held  that  under  the  stipulation, 
and  the  provisions  of  the  Codes,  the  defend- 
ant was  entitled  to  answer  at  any  time  dur- 
ing the  succeeding  Monday.  In  Campbell  v. 
Society,  4  Bosw.  298,  the  assured  held  a 
policy  which  provided  that  it  would  not  be 
in  force  "If  the  premiums  remain  nnp^d  be- 
yond tlilrty  days  after  becoming  due."  A 
premium  became  due  on  the  29tb  of  Mat. 
and  the  policy  holder  was  notified  that,  un- 
less the  same  should  be  paid  "on  or  before 
thirty  days  from  that  dat^  the  policy  will 
become  Toid.**  last  day  of  the  30  days 
was  Sunday,  and  the  question  was,  could  the 
tender  of  the  premium  be  made  on  the  Mon- 
day foUowUig?  It  was  held  that  it  could,  and 
that  the  policy  was  not  forfeited  because 
payment  was  not  made  within  the  30  days. 
In  Hammond  v.  Insurance  Oo.,  10  Gray,  306, 
the  assured  held  &  policy  which  provided 
that  the  premiums  should  be  paid  quarterly, 
in  advance,  "on  or  before  the  day,  at  noon, 
on  which  the  same  shall  become  due  and 
payable."  A  premlozn  became  due  on  Octo- 
ber Ist,  which  waj9  Sunday,  and  It  was  held 
that  a  tender  on  the  day  following  was  In 
time.  The  court  said:  "The  day  of  payment 
was  on  this  occasion  the  first  day  of  Octo- 
ber. That  day,  as  It  appears,  fell  on  Sun- 
day; and,  this  being  so,  he  was  entitled  to 
the  ordinary  privilege  of  dischai^ng  his  ob- 
ligation on  the  Monday  following.  The  quar- 
ter-yearly payment,  it  is  true,  in  terms,  be- 
came payable  on  Sunday  noon;  but  that  day 
was  not  a  day  for  secular  business,  and  there- 
fore, legally  speaking,  Sunday  was  not  the 
day  *at  which  the  same  became  payable'; 
and  80,  by  the  very  provisions  of  the  policy, 
properly  construed,  the  quarterly  premium 
was  seasonably  tendered  on  Monday."  In 
BllBS  on  Life  Insurance  (2d  Ed.,  p.  317)  It  Is 
•aid:  "If  the  last  day  for  the  payment  of 
the  premium,  as  fixed  in  the  policy,  occurs 
qpon  Sunday,  at  noon,  the  premium  is  not 
payable  till  the  following  Monday,  and  the 
company  la  liable  if  the  assured  dies  Sunday 
afternoon."  In  Sands  v.  Lyon,  18  Conn.  18, 
tht  father  of  the  defendant  devised  to  him 


certain  real  property  **on  condition  that  be 
do  pay,  In  one  year  next  after  my  decease, 
to  each  of  my  daughters,  •  •  •  one  hun- 
dred dollars."  The  last  day  of  the  year,  next 
after  the  death  of  the  testator,  fell  on  Sun- 
day, and  the  court  held  that  payment  might 
be  made  on  the  following  Monday,  saying: 
"We  think  that  the  defendant  had,  by  the 
terms  of  the  devise,  a  full  year  allowed  him 
for  paying  the  money,  and,  therefore,  that 
he  w^aa  not  bound  to  pay  It  on  the  Saturday 
preceding  the  day  on  which  the  year  ex- 
pired." And  In  Weeks  v.  Hull,  19  Conn.  376, 
the  court,  referring  to  Sands  v.  Lvon.  supra, 
said  that  that  case  recognized  a  conserva- 
tive principle,  which  ought  to  govern  all  oth- 
er cases  to  which  it  is  applicable,  namely, 
"that  the  computation  of  time  should  be  so 
made  aa  to  protect  a  right  and  prevent  a 
forfeiture.  If  this  can  be  done  without  violat- 
ing a  clear  Intention  or  a  positive  provision." 

Without  following  the  adjudicated  casee 
further,  It  Is  enough,  In  our  opinion,  to  say 
that,  as  Norfhey  had  to  and  including  the 
last  day  of  April  to  pay  the  assessment 
against  him,  and  as  that  day  was  Sunday, 
he  was,  under  the  law,  as  declared  by  the 
Codes  and  the  cases  cited,  entitled  to  make 
the  payment  at  any  time  during  the  ensuing 
Monday.  It  follows,  therefore,  that  his  cer- 
tificate of  membership  was  still  In  force  at 
the  time  of  his  death,  and  that  the  court 
erred  In  sustaining  the  demurrer  to  the  com- 
plaint The  Judgment  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer. 

We  concur:   HATNES,  C;  BRITT,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  de> 
murrer. 


ito  Cal.  m 

ARBIOS  v.  SAN  BERXARDINO  COUNTY, 
(L.  A.  34.) 

(Sapreme  Court  of  California.    Dec.  23.  1895.) 
COUIfTIEfl — ALLOWANCE  OP  Gl-AUCS — ^ACTIOSS 
AGAIZTST  COUMTY. 

The  county  government  act  (section  43) 
provides  for  an  allowance  by  the  stipervisors  of 
a  portion  of  a  daim  presented,  and,  if  a  claim- 
ant is  unwilling  to  receive  the  amount,  for  the 
recooBideratioD  thereof.  Section  44  provides 
that  a  claimant.  If  diesatiBfied  after  final  action 
of  the  board,  may  sue  the  county.  Held  that, 
where  a  claim  is  allowed  in  part,  claimant  can- 
not sue  on  the  entire  claim  without  first  notic- 
ing the  BuperviBors  of  Ms  unwillingness  to  ac- 
cept the  aOowance. 

Department  1.  Appeal  from  anperifflr 
court,  San  Bernardino  comity;  George  K 
Otis,  Judge. 

Action  by  one  Arblos  against  the  county 
of  San  Bernardino.  From  the  Judgment  sns- 
taiuing  a  demurrer  to  the  complain^  plalit 
tiff  appeals.  Affirmed. 
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Henry  W.  Nlsbet,  for  appellant  Frank  B. 
Daley,  for  respondent. 

HARRISON,  J.  The  plaintiff  la  constable 
of  one  of  the  townships  In  the  county  of 
San  Bernardino,  and  on  the  5th  day  of  May, 
1894,  filed  with  the  clerk  of  the  board  of  su- 
pervisors of  that  county  and  presented  his 
claim  for  9383.40,  properly  itemized  and  veri- 
fied, for  services  rendered  by  him  as  such 
constabie.  The  board  of  euperrlaoiB,  at  its 
meeting  on  the  7th  of  AngoRt,  allowed  the 
claim  for  fld8.09.  Thereupon  the  plaintiff 
commenced  the  present  action  to  recover 
the  fall  amount  of  his  claim.  A  demnrrw 
to  the  complaint  was  sustained  by  the  court, 
and  from  the  judgment  entered  tiiereon  this 
appeal  is  taken. 

The  controverted  question  on  this  appeal 
is  whether  the  plaintiff  was  authorized  to 
bring  an  action  upon  the  claim  before  the 
supervisors  had  acted  thereon,  after  being 
Informed  of  hie  unwillingness  to  accept  the 
amount  allowed.  Section  43  of  the  county 
government  act  (St.  1893,  p.  364),  after  pro- 
viding tliat  the  board  of  supervisors  may  al- 
low a  portion  of  a  claim  presented,  provides; 
"If  the  claimant  is  unwilling  to  receive  such 
amount  in  full  payment,  the  claim  may 
again  be  considered  at  the  nelt  regular  suc- 
ceeding session  of  the  board,  but  not  after^ 
wards;"  and  section  44  provides:  "A  claim- 
ant dissatisfied  with  the  rejection  of  his 
claim  or  demand,  or  with  the  amount  allow- 
ed bim  on  his  account,  may  sue  the  county 
therefor  at  any  time  within  six  months  aft- 
er the  final  action  of  the  board,  but  not  aft- 
erwards." This  provision  In  section  44,  lim- 
iting his  right  to  sue  the  coimty  to  six 
months  after  its  "final  action"  upon  his 
claim,  implies  that  the  board  is  to  act  more 
than  once  thereon,  and  its  "final  action"  is 
that  which  in  the  concluding  portion  of  sec- 
tion 43  is  directed  to  be  taken  when  It  has 
again  considered  the  claim,  after  learning 
that  the  claimant  fs  dissatisfied  with  Its  pri- 
or action.  The  supervisors  would  not  know 
whether  the  claimant  would  be  willing  to  ac- 
cept the  amount  allowed,  unless  he  should 
In  some  way  Indicate  his  disposition,  and 
until  they  were  informed  of  his  unwilling- 
ness there  would  be  no  occasion  for  them  to 
again  consider  the  claim.  Statutes  requiring 
the  presentation  of  claims  against  a  county 
are  framed  with  the  purpose  of  avoiding 
useless  expense  In  litigation,  and  to  give  to 
the  county  ample  opportunity  to  avoid  such 
expense;  and  we  hold,  therefore,  that  un- 
der a  proper  construction  of  the  concluding 
portion  of  section  43  the  plaintiff  was  requir- 
ed to  indicate  to  the  supervisors  his  unwill- 
ingness to  accept  the  amount  which  they 
had  allowed,  and  give  them  an  opportunity 
to  again  consider  his  claim.  In  order  that 
the  county  might  have  an  opportunity  to 
avoid  Incurring  the  costs  of  litigation  which 
by  section  44  would  be  Imposed  upon  It  If 
he  shoQld  recover  a  judgment  for  more  than 


the  amount  for  which  the  claim  was  allow- 
ed. He  was  not  authorized  to  bring  a  suit 
upon  his  claim  until  after  they  bad  again 
taken  action  thereon.  The  Judgment  Is  af- 
firmed. 

We  concur:  GAROUTTE,  J.;  VAN 
FLEET,  J. 

uoo»i.  m 

OONIiAK  T.  SXn^LIVAN  et  al.    (Bac.  49.) 

(Snprane  Oonrt  of  Oalifomfa.    Dee.  81,  lfi9S.) 

7sirD0R  AVD  PintcBAsiB  —  Fraud  or  Pubohabbb 
— RnMnsioiT— Improvbhbhtb— Birr- 

ridBNOT  OV  FlSDlMSS. 

1.  Where,  by  a  mistake  of  fatct,  a  vendor 
believed  the  lot  conveyed  to  be  mortgaged  for 
$500,  instead  of  another  lot  owned  by  bun,  and 
offered  to  sell  It  for  $700,— (200  to  be  paid  in 
cash,  balance  to  be  paid  on  the  mortgage,— and 
the  purchaser,  after  telephoning  the  recorder, 
and  learning  the  vendor's  mistake,  bought  the 
lot  on  Bald  terms.  Intending  to  defraud  tne  ven- 
dor of  the  $600,  the  vendor  conld,  on  discover- 
ing his  mistake,  and  on  the  refusal  of  the  gran- 
tee to  pay  the  $500  to  him  or  the  mortgagee, 
end  on  tendering  the  $200  received,  mamtain 
an  action  for  rescisaion, 

2.  A  finding,  in  an  action  to  rescind  a  sale 
of  land,  that  defendants  eQ>ended  a  certain 
sum  on  the  property,  would  not  entitle  defend- 
ants to  be  reimbursed  for  that  amount,  in  the 
absence  of  a  finding  that  the  valne  of  the  prop- 
erty was  Increased  by  tiiat  amount. 

Department  1.  Appeal  ftom  superior  court, 
Bntte  county;  John  C  Gray,  Judge. 

Action  by  WlUlam  Conlan  against  John 
Sullivan  and  another  for  the  rescission  of  a 
sale  of  land.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Beardan  &  White,  for  appellants.  John 
Gale  and  J.  M.  McGee,  for  respondent. 

FEB  CURIAM.  This  Is  an  action  of  re- 
scission. The  findings  of  the  court  were  la 
accord  with  the  allegations  of  the  complaint, 
and  Judgment  went  for  plaintiff.  The  aiv- 
pcal  is  from  the  Judgment,  and  the  merits 
of  the  case  will  be  determined  by  a  consid- 
eration of  the  sufficiency  of  the  complaint  in 
stating  a  cause  of  action.  It  appears  sub- 
stantially from  the  complaint  that  plaintiff 
owned  a  tot  worth  $700.  By  reason  of  a  mis- 
take of  fact,  he  fully  believed  that  it  was 
mortgaged  for  $500,  when  it  was  another 
and  dlfTwent  lot  that  was  so  mortgaged.  He 
offered  to  sell  the  lot  to  appellants  for  $700, 
~$200  to  be  paid  in  cash,  the  balance,  $500, 
to  be  paid  on  the  mortgage.  The  appellants, 
through  their  attorney,  telephoned  to  the 
recorder,  and  learned  that  respondent  waa 
mistaken,  and  that  the  lot  was  not  Incum- 
bered at  all.  Then  they  agreed  to  buy  the 
lot,  and  pay  therefor  $700,  to  be  paid  as 
above  stated.  They  did  not  Intend  to  keep 
this  agreement,  but  did  intend  to  take  ad- 
vantage of  respondent's  mistake,  to  obtain 
the  property  for  $200,  and  to  defraud  him  of 
the  balance  of  the  purchase  price,  $500.  The 
$200  was  paid,  and  the  transfer  made.  Sub- 
sequently the  plaintiff  ascertained  his  mis- 
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take,  and  demanded  that  tbe  |oOO  be  paid  to 
blm,  or  to  bis  mortgagee,  In  satisfaction  of 
the  mortgage  upon  tbe  other  lot  Defend- 
ants refused  so  to  do.  Plaintiff  thereupon 
tendered  the  ?200  received,  with  interest, 
and  demanded  a  reconveyance,  which  tender 
and  demand  were  also  refused.  We  think 
tbe  foregoing  statement  of  facts  sufficient 
to  justify  relief  by  a  court  of  equity,  and 
that  the  contract  should  be  set  aside. 

The  court  made  a  finding  to  tbe  eCTect  that 
defendants  had  exi>ended  ¥282  upon  tbe 
property,  but  made  no  finding  aa  to  tbe  in- 
creased value  of  the  property  by  reason  of 
this  expenditure  of  money.  The  mere  ex- 
penditure of  money  upon  the  property  by 
defendants  is  not  sufficient  to  juati^  a  reim- 
bursement of  the  amount  expended.  Per- 
chance, such  expenditure  did  not  add  a  dol- 
lar to  the  actual  value  of  the  realty.  In  ad- 
dition, there  la  no  allegation  that  such  ex- 
penditure had  increased  to  any  degree  the 
value  of  the  realty.  For  the  foregoing  rea^ 
sons,  the  Judgment  Is  affirmed. 

1 

lift  Cat.  «ff 

In  re  "WALKBB'S  ESTATE.  (Sac.  34.) 
(Supreme  Court  of  California.  Jan.  9,  1896.) 
On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  42  Pac.  815. 

PER  CURIAM.  The  opinion  heretofore 
rendered  herein  Is  modified  by  eliminating 
from  tbe  paragraph  preceding  the  Judgment 
the  first  and  last  sentences,  so  that  the  same 
will  read:  "When  a  will  is  proved,  every  ex- 
ertion of  the  court  is  directed  to  giving  ef- 
fect to  tbe  wishes  of  the  testator  therein  ex- 
pressed, but  In  the  proving  of  the  instrument 
the  sole  consideration  before  the  court  is 
whether  or  not  the  legislative  mandates  have 
been  complied  with."  As  so  amended,  the 
petition  for  a  rehearing  ia  denied. 

McPARLAND,  GAROUTTE.  and  VAN 
FLEET,  JJ.,  dlBS«it  from  the  order  denying 
tbe  petition  for  rehearing. 


110  Cat.  W 

In  re  RTEB'S  ESTATE.    (S.  F.  113.) 
(Supreme  Court  of  California.    Dec.  23, 1895.) 
Order  Dbnyinq  Ifsw  Trial— Appeal— Dismissal 

— ACTHBNTICATIOK  OP  ThaNSCRIPT — PROBATI 

pROCEKDiNos— Necessary  Parties. 

1.  Failure  to  serve  the  adverse  party  with 
notice  of  motion  for  a  new  trial,  or  with  a  state- 
ment of  the  case,  cannot  be  urged  as  ground  for 
dismissal  of  an  appeal  from  an  order  denying 
the  motion,  on  the  ground  that  the  supreme 
court  has  no  jurisdiction. 

2.  A  motion  to  dismiss  an  appeal  for  im- 

E roper  authentication  of  the  transcript  must 
e  denied,  where  a  properly  authenticated  tran- 
script has  been  filed  before  the  hearing  of  the 
motion, 

3.  Beneficiaries  under  a  Trill,  who  have  not, 
under  Code  Civ.  Proc.  g  1660,  appeared  and  re- 
sisted the  petition  in  probate  proceedings  of  one 


claiming  as  heir,  for  his  distributive  nhare  of 
the  estate,  anthorized  by  section  165S.  when 
notice  of  the  petition  has  bera  given,  as  re- 
quired by  section  It^,  "to  all  persons  interesletl 
in  the  estate,"  are  not  necessary  parties  to  an 
ut)[)enl  from  an  order  denying  uie  petitioner  a 
new  trial. 

Department  1.  Appeal  trdba  anperior  court, 
city  and  count;  of  Ban  VranclBCo;  Walter 
H.  Levy,  Jttdg&       ^  / 

Petition  by  Ghrlsti^M  B.  Byer  against 
tbe  estate  of  W.  M.  ^er,  as  heir,  for  Ills 
sbm-e  of  the  estate.  Hiere  was  a  Jodgmoit 
denying  the  petition,  and  from  an  order  de- 
nying him  a  new  trial  plaintiff  appealed.  On 
motion  to  dismiss  the  appeaL  Doiied. 

L.  J.  Maddux,  Reddy,  Campbell  &  Metson, 
Pillsbury,  Blandlng  &  Hayne,  James  H. 
Budd,  and  L.  W.  Fulkertb,  for  appellant 
E.  N.  Deuprey,  F.  E.  Spencer,  Garber,  Boalt 
&  Bishop,  Charles  F.  Hanlon,  Joseph  Hutch- 
Insou,  E.  B.  Holiaday,  Jos.  P.  Kelly,  and 
Stanly,  Hayea  &  Bradley,  for  respondent 

HARRISON,  J.  MotiouB  to  dismiss  the  ap- 
peal. The  last  will  and  testament  of  Wash- 
ington M.  Byw,  deceased,  was  admitted  to 
probate,  and  letters  testamentary  Issued 
thereon,  July  13,  181)2;  and  aft^  the  expira- 
tion of  four  months  therefrom  the  appellant 
herein,  claiming  to  be  an  of  the  de- 
ceased, presented  bis  petition  to  tbe  superior 
court  for  the  share  of  the  estate  to  which  he 
claimed  to  be  entitled.  To  this  petition  the 
executors  and  certain  of  the  heirs  and  lega- 
tees of  the  deceased  filed  their  answers,  and 
the  issnes  thus  presented  wa«  tried  the 
court,  and  judgment  rendered  doiylng  the 
petition.  The  petitioner  then  moved  for  a 
new  trial,  which  was  denied,  and  he  has  ap- 
pealed from  the  order  denying  this  motion. 
A  motion  is  now  made  by  the  executors,  and 
also  by  certain  corporations  claiming  to  be 
benefleiariea  under  tbe  will  of  the  deceased, 
to  dlsmlra  the  appeal,  upon  the  grounds  that 
the  notice  of  Intentlrai  to  move  for  a  new 
trial,  as  wdl  as  the  aroellant's  draft  of  his 
statement  of  the  case,  were  not  served  upon 
these  corporations;  that  the  transcript 
appeal,  which  was  filed  herein,  was  not  prop- 
erly authenticated,  by  reason  of  not  having 
been  certified  on  behalf  of  these  oorpwa- 
tions;  that  the  notice  of  appeal  was  not 
served  upon  eitbor  of  these  corporatlcms;  and 
that,  as  they  are  adrerse  parties  to  the  ap- 
pellant, this  court  has  no  JurisdicticHj  of  tbe 
appeal  unless  they  have  been  properly 
brought  before  It. 

1.  A  failure  to  serve  the  adverse  party  with 
notice  of  the  intention  to  move  tor  a  new  trial, 
or  with  the  draft  of  a  statement  of  the  case, 
may  be  a  reason  for  denying  the  motion  for 
a  new  trial,  or  for  refusing  to  settle  the  state- 
ment, and  may  upon  an  appeal,  if  such  serv- 
Ice  was  necessaiT,  be  &  ground  for  affirm- 
ing or  reversing  the  order  appealed  from; 
but  It  does  not  deprive  this  court  of  jurta- 
dlctlon  to  hear  the  appeal,  or  constitute  a 
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reason  for  Its  dismissal  upon  the  ground 
that  the  court  has  not  acquired  juriedletlon 
to  hear  it.  Baruhart  t.  Fulkerth,  92  Cal. 
155,  2S  Pflc.  221.  Matters  occurring  prior  to 
the  judgment  or  order  appealed  from  cannot 
be  considered  on  a  motion  lo  dismiss  an  ap- 
peal upon  the  ground  that  the  appeal  has  not 
been  perfected.  Ditch  Co.  T.  Bachtold,  41 
Pac.  813. 

2.  Prior  to  the  hearing  of  this  motion  the 
appellant  bad  filed  with  the  clerk  of  this 
«ourt  a  transcript  properly  authenticated  by 
the  clerk  of  the  superior  court,  and.  has  thus 
remoTed  this  ground  of  the  motion.  Estate 
of  Medbuty,  4S  Cal.  83;  Woodslde  v.  Hewel, 
107  Cal.  141,  40  Pac  103;  "Wamer  t.  Hop- 
kins, 41  Pac.  8GS. 

3.  Upon  an  appeal  from  im  order  denying 
a  new  trial,  the  parties  to  the  motion  In  the 
court  below  are  the  only  proper  parties  to 
the  appeal.  Watson,  t.  Sutro,  T7  Cal.  COd, 
20  Pac.  SS.  And  the  appellant  Is  not  re: 
quired  to  give  notice  of  appeal  to  others  than 
those  to  whom  the  original  motion  was  di- 
rected. The  "adverse  party"  upon  whom 
a  notice  of  appeal  is  to  be  serred  Is  the  par- 
ty who  appears  by  the  record  to  be  adverse. 
Harper  t.  Hildrcth.  00  Col.  265.  33  Pac.  1103. 
And  the  record  which  is  to  be  considered  for 
that  purpose  Is  the  record  of  the  proceed- 
ings In  which  the  appeal  is  taken.  The  rule 
that  the  notice  of  appeal  must  be  serred  up- 
on  all  parties  that  would  be  affected  by  a  re- 
jv^al  of  the  order  and  Judgment  appealed 
from  is  to  l>e  construed  with  the  other  rule 
that  only  the  record  can  be  examined  for 
,the  purpose  of  determining  who  are  such  ad- 
verse parties.  The  fact  that  the  Judgm<mt 
or  order  may  be  used  as  evidence  In  some 
collateral  acUon  or  proceeding,  or  that  Us 
reversal  may  have  a  remote  or  consetiueutial 
I  effect  to  the  prejudice  of  one  who  Is  not  a 
party  thereto,  does  not  entitle  such  person  to 
be  made  a  party  to  the  appeal.  If  It  is  nec- 
essary to  resort  to  evidence  extrinsic  to  the 
recoM  upon  the  appeal,  In  order  to  show 
that  the  reversal  will  have  such  effect,  the 
appeal  will  not  be  dismissed.  The  record 
to  be  used  on  an  appeal  fi-om  an  order  grant- 
ing or  refusing  a  new  trial  consists  of  the 
Judgment  roll  and  the  bill  of  exceptions  or 
statement  used  on  the  hearing  of  the  motion, 
with  a  copy  of  the  order  appealed  from. 
Code  Civ.  Proc,  8  601.  Th^  is  no  "Judg- 
ment  roll,"  strictly  speaking,  In  proceeding 
in  probate;  but,  whenever  proceedings  in  pro- 
bate are  so  akin  to  a  civil  action  as  to  neces- 
sitate the  "papers'*  which  are  declared  by 
section  OTO  to  constitute  the  judgment  roll 
In  a  (Avll  action,  they  may  be  held  to  con- 
stitute the  Judgment  roll  referred  to  In  sec- 
tion 661.  In  Estate  of  Bauquler,  88  Cal. 
302,  26  Pac.  17S,  532,  It  was  held  that  a  mo- 
tion for  a  new  trial  is  appropriate  In  pro- 
ceedings In  probate  "whencrer  the  action  of 
the  court  which  Is  Invoked  Is  dependent  up- 
on the  existence  of  certain  extrinsic  facts 
tphlch  are  presented  to  It  for  determinaU<Hi 


In  the  form  of  pleadings,  and  are  to  be  decid- 
ed by  It  In  conformity  with  the  preponder- 
ance of  the  evidence  offered  thereon,"  and 
that  on  appeal  will  lie  from  the  order  made 
upon  the  motion  for  a  new  trial.  The  pro- 
ceeding instituted  In  the  superior  court  by 
the  appellant  herein  Is  In  the  nature  of  a  col- 
lateral Inquiry  or  episode  Interjected  Into  tlie 
proceedings  for  the  administration  of  the 
estate,  in  which  there  are  pleadings,  process, 
trial,  findings,  and  a  Judgment.— tiius  pre- 
senting all  the  elements  of  a  civil  action  In- 
stituted In  an  Independent  suit  for  the  pur- 
pose of  determining  the  right  of  the  appel- 
lant to  a  share  of  the  estate,— and,  In  matr 
ters  of  procedure  upon  an  appeal,  i^onld  re- 
ceive the  same  consideration  as  upon  an  ap- 
peal In  a  ciTll  action.  The  proceedings  were 
taken  by  virtue  of  sectkms  1658-1660.  Code 
Civ.  Proc.  Section  16&0  provides.  "Notice  of 
the  application  must  be  given  to  tiie  executor 
or  administrator  personally,  and  to  all  per- 
sons  Interested  In  the  estate,  in  the  same 
manner  that  notice  Is  required  to  be  given 
of  the  settiement  of  the  account  of  an  ex- 
ecutor or  admlnlstratw."  The  manner  in 
which  notice  of  the  settlement  of  the  account 
of  an  executor  or  administrator  is  to  be 
given  Is  prescribed  In  section  1033,  which  re- 
quires the  clerk  to  "appoint  a  day  for  the 
settiement  thereof,  and  thereupon  give  no- 
tice thereof  by  causing  notices  to  be  posted 
In  at  least  three  public  places  in  the  county, 
setting  forth  the  name  of  the  estate,  the 
executmr  or  administrator,  and  the  day  ap- 
pointed for  the  settiement  of  the  account." 
In  the  present  case,  personal  notice  <3t  the 
application  was  served  upon  the  executors, 
and  the  clerk  caused  to  be  posted  for  five 
days,  In  three  public  places  in  the  city  and 
county  of  San  Francisco,  a  notice  "to  all  per- 
sons Interested  In  the  estate"  to  appear  and 
show  cause  why  the  sold  petition  should  not 
be  granted.  The  court  thus  acquired  Jurht^ 
diction  over  all  parties  Interested  in  the  es- 
tate, to  hear  the  appllcati<XL  Section  IGGO 
provides,  "The  executor  or  administrator,  or 
any  person  Interested  in  the  estate,  may  ap- 
pear at  the  time  named  and  resist  the  ap- 
plication;" and,  accordingly,  the  executors 
and  certain  others,  claiming  to  be  interested 
In  the  estate,  resisted  tlie  ai^llcatlon,  and 
filed  answers  thcrcta  The  only  parties  to 
the  record  are  those  who  appeared  and  re- 
sisted the  application,  and  they  are  the  wily 
parties  who,  will  be  affected  by  a  reversal  oC 
the  order  appealed  from.  The  corporations 
hei-elu  rcferi'ed  to,  who  have  not  been  served 
with  the  notice  of  appeal,  did  not  resist- the 
application,  or  In  any  way  place  themselves 
upon  tiie  record,  or  make  themselvos  parties 
to  the  proceeding;  and  It  is  only  by  resort- 
ing to  evldoice  outside  of  the  record  that  it 
can  be  determined  whether  they  are  interest- 
ed in  the  proceeding,  or  whether  they  wlU 
be  In  any  way  affet^'ted  if  a  different  result 
shall  ha  reached  upon  a  ne^v  triaL  The 
only  Issues  of  fact  to  be  tried  in-the  court  ibe- 
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low  were  those  presented  by  the  parties  who 
had  filed  answers  to  the  appUcntlon,  and, 
as  upon  the  original  trial  of  those  Issues  only 
the  parties  thereto  conld  claim  the  right  to 
be  heard,  so  only  the  parties  to  those  issues 
are  necessary  parties  to  the  heoring  of  an 
appeal  from  the  order  of  the  court  refusing 
to  re-examine  the  issues.  The  motions  are 
denied. 

Weconcnr:  GAROUITB,  J.;  VANFLEBT, 

jr. 


ER0U8B  T.  WOODWARD  et  al.  (No. 
16,972.) 

(Supreme  Court  of  California.    Dec.  31,  1895.) 

BpBOino  Fbsforhancb  —  Transpbh  or  Btook  — 
Sals  op  Pledged  Stock. 

1.  Specific  performance  lies  to  compel  a 
transfer  of  rtock  where  it  appears  that  the 
stock  tuiB  no  market  value,  that  plaintiff  pur- 
chased it  with  a  view  to  increase  m  value,  and 
that  he  cannot  nurchaBe  other  Bhorea  hecause 
no  holder  will  sell  any. 

2.  Where  a  hailee  unlawfully  sold  pledffed 
stock,  he  may  be  compelled  to  convey  to  the 
bailor  similar  stock  owned  by  iiimself  in  the 
same  corporation. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  W.  G.  Lorlgan,  Judge. 

Action  hy  Charles  Krouse  against  John  A. 
Woodward  and  others  to  recover  certain 
shares  of  stock.  PlaintiCr  liad  Judgment,  and 
defendant  Woodward  appeals.  Affirmed. 

W.  C.  Kennedy  and  Wilcox  &  Patton,  for 
appellant  Jackson  Hatch,  E.  M.  Rosenthal, 
and  B.  F.  Leib,  for  respondent. 

TSaiPLB,  I.  TblB  action  was  brought  to 
recover  from  appellant  20  shares  of  stock  In 
the  defendant  corporation.  Plaintiff  avera 
ownership  of  the  stock  on  the  26tfa  day  of 
August,  1883,  represented  by  rartlflcate  No.  7, 
then  Issned  to  him,  and  that  he  still  owns  the 
same;  that  the  stock  Is  of  uncertain  value; 
that  the  stock  of  said  company  has  no  known 
or  fixed  market  value;  and  that  plaintiff  puF- 
chased  stock  with  a  view  of  retalntaig 
the  same  for  purposes  of  profit,  Investment, 
and  q>ecu]ation;  that  he  became  indebted  to 
Woodward  In  the  sum  of  ^400,  for  which  sum 
Woodward  hdd  his  promissory  note;  that  he 
delivered  to  said  Woodward  said  oertiflcate 
as  a  pledge  to  secure  the  payment  of  said 
note;  that  afterwards,  on  January  9,  1894, 
the  note  b^ng  due,  he  tendered  to  Woodward 
the  amount  duo  on  said  note  and  demanded 
the  return  of  the  stock  and  of  said  note,  both 
of  which  demands  Woodward  refused  to 
comply  with;  that,  seven  days  afterwards, 
Woodward  pretended  to  sell  said  stock  to  de- 
fendant Alexandor;  said  pretended  sale  was 
without  consideration,  and  was  made  to  de- 
prive plaintiff  of  fala  stock;  that  Alexander 
had  full  knowledge  of  plaintiff's  rights;  and 
that  the  certificate  was  held  by  Woodward 
as  a  pledge.   It  was  also  cliarged  that  Wood- 


ward now  owns  and  holds  more  tiun  20 
shares  of  the  capital  stock  of  the  corporate 
defendant;  that  said  Woodward  threatena  to 
sell  all  of  his  stock,  and.  unless  enjoined,  will 
do  so.  'She  tender  of  the  money  to  Wood- 
ward was  kept  good,  and  plaintiff  asked  that 
plaintltC  be  declared  the  owner  of  certificate 
Na  7,  and  of  said  stock,  and  that  said  csr- 
tlflcate  be  delivered  to  him,  or.  in  caae  this 
cannot  be  done,  tliat  he  recover  20  shares 
of  the  same  stock  now  owned  by  Woodward. 
Answers  were  put  In  by  the  defendants.  In 
which  practically  all  the  allegations  of  tbe 
complaint  were  denied.  The  court  found  tbe 
allegatltms  of  the  complaint  stated  abvn  to 
be  true,  except  that  the  court  found  that 
Alexander  purchased  the  stock  'fnnn  Wood- 
ward In  good  faith,  and  for  a  valuable  oon- 
slderatlon,  to  wit,  for  then  paid  by  him. 
The  court  also  found  that  Woodward,  al- 
though not  owning  the  certificate  of  stock, 
was  by  tlie  act  of  Uie  plaintiff  clothed  with 
the  apparent  ownership,  and,  inasmuch  as 
Alexander  purchased  without  knowledge  of 
the  infirmity  of  Woodward's  title,  he  acquired 
a  good  title.  The  court,  by  Its  decree,  re- 
quired Woodward  to  convey  to  plaintiff  20 
shares  of  tbe  stock  which  he  owned  and  held 
In  the  same  corporation.  In  Ueu  of  plalntUTs 
stock  which  he  had  wrongfully  sold  to  de- 
fendant Alexander.  From  this  Judgment  the 
defendant  Woodward  brings  this  appeal,  up* 
on  the  Judgment  roll  atone. 

L  Appellant's  first  contention  is  that  plain- 
tiff has  an  adequate  remedy  at  law,  and  is 
th^^ore  not  entitled  to  equitable  relief.  It 
appears  somewhat  singular  that  upcm  this 
proposillon  the  peculiar  language  of  our  Code 
has  never  been  noticed.  Aa  originally  en- 
acted, section  3384.  Giv.  Code,  read  as  fol- 
lows: **ExceBt  as  otherwise  provided  in  this 
article,  the  q>eclflc  performance  of  an  obliga- 
tion may  be  compelled  (1)  when  the  act  to  he 
done  Is  In  the  perfomuince,  wholly  or  partly, 
of  an  express  trust;  (2)  when  the  act  to  be 
done  Is  such  that  pecuniary  compensation  tor 
Its  non-performance  would  not  affOTd  ade> 
quate  relief;  when  It  would  be  »tremely 
difficult  to  ascertain  tbe  actual  damage  cans* 
ed  by  the  non-perfmnance  of  the  act  to  be 
done;  or  (4)  when  it  has  been  expressly 
agreed,  in  writing  between  the  parties  to  the 
contract,  that  specific  performance  thereof 
may  be  required  by  eitber  party,  or  that  dam- 
ages shall  not  be  considered  adequate  reSIef." 
In  1874  tills  section  was  amended  by  striking 
out  all  the  subdivisions.  Th]a  apparently 
establishes  the  rule  that  aU  obUgatlona  may 
be  specifically  enforced,  unless  it  Is  otherwise 
I»ovlded  in  that  title,  and  not  that  certain 
specified  obligations  may  be  specifically  en- 
forced. At  the  same  time,  section  3383,  whldi 
provides  that  where  one  party  was  entitled 
to  specific  performance  the  other  was  also 
entitled  to  the  remedy,  although  not  within 
the  rule  as  then  established  in  section  3381, 
was  repealed.  Then  follow  quite  a  number 
of  cases  in  which  It  la  expressly  provided 
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tbat  speclfle  performance  cannot  be  enforced. 
It  would  seem  tbat  It  was  intended  to  re- 
verse the  usual  test  as  to  the  Jurisdiction  of 
«  court  of  equity  to  enforce  specific  perform- 
ance of  a  contract,  and  to  place  the  burden 
upon  the  party  resteting  such  action  to  show 
that  the  case  In  hand  is  within  some  excep- 
tion. The  subdivisions  of  3384  stricken  ont 
contain  a  concise  statement  of  the  JurlscUc- 
tion  of  courts  of  equity  as  stated  In  the  text- 
books. This  amendment  waa  made  In  1874, 
and  there  are  numerous  cases  since  In  which 
it  has  been  aaaumed  tbat  the  rule  tos  aa 
establiahed  by  the  declstona  of  courts  of  equi* 
-ty.  It  Is  not  necessary  here  to  determine 
whether  the  JurisdictIo&  of  courts  ot  equity 
baTe  bean  enlarged  by  this  chance  In  the  law. 
Ain>dlant  claims  tliat  such  jnilsdlctlon  has 
been  narrowed  by  the  Code,  because  section 
3368  limits  the  relief  to  the  caaes  specified 
in  title  3.  But  secUon  8884  la  •  later  section, 
and  rererses  the  rule  stated  In  section  3366; 
or  It  may  be  regarded  as  Itself  a  specification, 
under  section  3866.  At  ail  erenta,  there  is  no 
ground  to  claim  that  the  power  of  the  court 
to  enforce  specific  performance  has  been  nar- 
rowed hj  the  CUtU  Code.  Without  appealing 
to  the  Code  to  show  a  change  In  the  rules  of 
equity  upon  the  subject  ot  specific  perform- 
ance, there  can  be  no  doubt  of  the  right  of 
the  plaintiff.  The  a^dflc  clreiim8tan<»s 
which  autlUKtee  the  court  to  give  this  relief 
are  (1)  tbat  the  stock  baa  no  market  or  ascer- 
talnaUs  value;  and  (2)  [dalntlff  purchased 
the  stock  for  an  Inyestment,— In  other  words, 
with  a  view  to  anticipated  Increase  In  value; 
and  (3)  that  he  cannot  purchase  other  shares 
in  the  cotpwntlon,  because  no  Judder  wlU 
sell  any.  In  Senter  t.  Davis,  38  GaL  400, 
the  matter  was  discussed,  and  the  reasoning 
found  there  fully  sustains  this  Tiew.  In  that 
case,  however,  relief  ms  denied,  because  It 
did  not  appear  that  the  property  bad  no  mar- 
ket value.  The  matter  Is  elaborately  constd- 
vKd  In  Gushman  v.  Jewelry  Oa,  76  N.  T.  365, 
where  numerous  authorities  are  cited.  See, 
alao,  Johnson  v.  Brooks,  93  N.  T.  342;  Adams 
T.  Messlnger,  147  Mass.  185,  IT  N.  H  481. 

2.  It  is  further  contended  that  the  court 
could  not  compel  Woodward  to  convey  bis 
own  stock  In  lien  of  the  certificate  which  he 
received  from  plaintiff.  The  property  assign- 
ed to  Woodward  was  20  shares  of  stock. 
There  was  no  difference  in  the  shares.  In 
Atkins  V.  Gamble,  42  Cal.  86,  It  was  held  that, 
under  precisely  the  same  circumstances,  the 
only  right  which  the  ballet  liad  was  to  recov- 
er the  precise  number  of  shares.  He  cannot 
insist  upon  a  return  of  the  Identical  stock, 
for  It  Is  a  matter  of  no  consequence.  There 
can  be  no  pretlum  affectlonla  for  the  certifi- 
cate. The  same  rule  must  prevail  here.  Ap- 
pellant has  no  cause  to  complain.  The  pro- 
priety of  the  action  of  the  court  Is,  however, 
fully  sustained  by  authority.  Gushman  v. 
Jewelry  Co.,  supra;  1  Mor.  Priv.  Gorp.  |  219; 
i  Pom.  Eq.  Jnr.  {  161;  Johnson  t.  Brooks,  93 
M.  T.  342. 


I  aee  nothing  In  the  point  that  plaintiff 
made  no  investnient  because  he  borrowed 
from  appellant,  upon  a  pledge  of  this  iden- 
tical stock,  the  money  with  which  he  paid  the 
subscription.  He  gave  his  note,  and  was  per- 
sonally bound  for  Its  payment 

The  judgment  Is  affirmed. 

We  concur:  McFABLAND,  J;  HEN- 
SHAW,  J. 


KROUSB  T.  WOODWARD  et  aL  (No. 

1B,97Z) 

(Snpreme  Gonrt  of  Gallfornia.    Dec.  81,  1895.) 

Department  2.  Appeal  from  superior  court, 
Santa  Glaia  county;  W.  G.  Lorigan,  Judge. 

Action  by  Cbarlea  Krouse  agaioBt  John  A. 
Woodward  and  others  to  recover  certain  shares 
of  stock.  From  the  judgment  eatered,  plain- 
tltr  appeals.  Affirmed. 

W.  C.  Kennedy  and  Wilcox  ft  Patton,  for 
aimellant.  Jackson  Hatch,  E,  M.  Roseiitlial, 
and  S.  F.  Leib,  for  ra8p<mdents. 

TEMPLE,  J.  This  is  the  same  case  In  which 
two  other  appeals  have  been  taken,  which  have 
now  been  passed  upon.  42  Pac.  1064.  Alex- 
ander filed  a  cross  compUtnt,  in  whkfa  be  av«>> 
red  his  owDership  of  the  20  shares  of  stock  pur- 
chased from  Woodward;  also,  that  he  pur- 
chased the  same,  after  an  InTestigation  of  the 
affairs  of  the  corporation,  as  an  inrestment, 
and  for  purposes  of  speculation,  and  that  the 
stock  has  no  market  or  fixed  value.  The  court 
also  found  that  no  shares  of  the  stock  could  be 
purchased.  Judgment  waa  given  in  favor  of 
Alexander,  and  against  the  corporate  defend- 
ant requiring  it  to  enter  the  transfer  of  the 
stock  In  its  stock  books,  and  to  issue  to  Alex- 
ander a  certificate  for  the  same.  For  the  rea- 
sons given  in  the  appeal  of  Woodward  (42  Pa& 
1064),  this  judgment  Is  affirmed. 

We  concur:  McFABLAND,  J.;  BBN- 
8HAW,  J. 

BELL  V.  WOODWARD  et  al.    (No.  15,973.) 
(Bmireme  Gonrt  of  GaUfomla.   Dee.  81^  1896.) 
Dq;iartment  2, 

Actitm  br  Morlin  B.  Bell  against  John  A. 
Woodward  and  others  to  recover  ceriaio  shares 
of  stock.  From  the  judgment  entered,  defdid- 
ant  the  San  Josfl  Meat  Gonqtany  appnUa.  Af- 
firmed. 

O.  B.  Clement  for  appellant  Jackson 
Hatdi,  B.  M.  Rosenthal,  and  S.  P.  Leib,  for 
respondent  Woodward,  and  others.  W.  G. 
Kennedy  and  Wilcox  &  Patton,  for  respondoit 
Bell. 

PER  CURIAM.  For  the  reasons  given  fat 
the  case  of  Krouse  v.  Woodward  (No.  15.972) 
42  Pac.  1084,  on  the  appeal  of  the  San  Jos6  Meat 
Oompany  the  judgment  against  the  appdlant 
herein  Is  affirmed. 


9  CaL  Vttnp.  m 
EROUSn  V.  WOODWARD  et  al. 

15,972.) 

(Supreme  Court  of  Oalifomia.   Dec  81, 188S.) 

GOBFOBATB  BtOCK— PUXCEUSB  raOM  BaILSB. 

One  who  purchases  stock  from  a  bailee 
who,  by  the  Indorsed  assignment,  is  made  the 
apparent  owner  thereof,  will  be  protected  as 
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agafDSt  the  bailor,  though  the  stock  stood  on 
the  corporation  hooka  in  the  latter'a  name. 

Department  2.  Appeal  from  superior  court, 
Sauta  Clara  county;  W.  G.  Lorigan,  Judge. 

Action  by  Charles  Krousc  against  John  A. 
Woodward  and  others  to  recover  certain 
shares  of  stock.  From  the  Judgment  entered, 
Itlalntiff  appeals.  Affirmed. 

W.  0.  Kennedy  and  Wilcox  &  Patton.  for 
appelant.  Jackson  Hatch,  B).  M.  Bosenthal, 
and  8.  F.  Lelb,  for  respondents. 

TEMPLE,  J.  Tbla  la  the  same  case  as  that 
already  decided  on  the  appeal  of  Woodward 
(42  Pac  1084).  The  plaintiff  has  also  appealed 
from  that  part  of  the  Judgment  which  denies 
him  relief  against  Alexander  and  apUnst  the 
defendant  corporation.  The  judgment  is 
cleariy  light  By  the  Indorsed  assignment, 
he  made  Woodward  the  apparent  owner  of 
the  stock;  and,  when,  the  court  fouiul  that 
Alexander  was  a  purchaser  In  good  faith  and 
for  value,  plaintiff  had  lost  his  case  against 
Alexander.  It  did  not  matter  that  the  stock 
stood  on  the  books  In  plaintiff's  name.  These 
Indorsed  certificates  do  pass  from  hand  to 
hand,  and  such  Is  a  usual  mode  of  selling 
stock.  The  Judgment  In  favor  of  Alexander 
Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

BELL  T.  WOODWARD  et  aL    (No.  15,073.) 
(Supreme  Court  of  Oallfomia.    Dec.  31.  18»5.) 
Department  2. 

Action  by  Morlin  B.  Bell  against  John  A. 
Woodward  and  otherR  to  recover  certain  shares 
of  Btock.  From  the  jmljnnent  entered,  John  A. 
Woodward  appeals.  Allirmed. 

Jnckson  Hatch,  E.  M.  Rosenthal,  and  S.  F. 
Ijelb,  for  appellant  W.  0.  Kennedy  and  Wil- 
cox &  Patton,  for  respondent 

PER  CURIAM.  This  case  Is  the  exact  coun- 
terpart of  the  cnse  of  Krouse  Same  Defend- 
ants, 42  Pac.  10S4.  For  the  reasons  given  in 
that  case,  on  the  appeal  of  Woodward,  the  judg- 
ment of  plaintiff  herein  against  said  Woodward 
IB  affirmed. 

BELL  T.  WOODWARD  et  al.    (No.  15,073.) 
(Supreme  Coort  of  California.    Dec  31,  181*5.) 
Department  2. 

Action  by  Morlin  B.  Bell  against  John  A. 
Woodward  and  others  to  rwovcr  certain  shares 
of  stock.  From  the  judgment  as  entered,  plain- 
tiff appeals.  Affirmed. 

W.  C.  Kennedy  and  Wilcox  &  Patton,  for 
appellant.  Jnckson  Hatch.  E.  AI.  Rosenthal, 
and  S.  F.  Lelb,  for  respondents. 

PER  CritlAM.  For  the  reflaons  given  in 
the  case  of  Krouse  v.  Woodward  (N'o.  Ifi.itTa) 
42  Pac.  1()84,  for  the  affirmance  of  the  jndgment 
Mcovered  in  that  case  by  defendant  Alexander, 
the  judgment  reudoreii  in  this  cane  in  favor  of 
said  Alexau<ler,  and  against  the  ylaiutiff  here- 
iu.  Is  affirmed. 


lU  Cal.  808 

ROBERTSON  et  aL  t.  BCBRBLL.  (N& 

16,027.) 

(Supreme  Court  of  California.   Dec  23,  1885.) 

PABTNBBSHIP  ~  BCBTIVINO   FaRTMBK  —  CONCBAI/* 
HBNT    or  pARTNBBaHIP  —  ACCOUNTIKO  —  RlOHT 

TO  PxMANi}  IK  Pbhsonal  Rbpbesbktatitb  — 

Lacues. 

1.  Code  Gir.  Proc.  {  1585,  gives  a  surviving 
partner  possession  of  the  partnership  propert7> 
and  requires  him  to  settle  the  affairs  without 
delay,  and  to  account  to  the  personal  represen- 
tative of  his  deceased  partner,  ffeltf.  that  the 
right  to  demand  such  accounting  of  the  admin- 
istratrix of  a  surviving  partno:  is  in  the  per- 
sonal representative  of  a  deceased  psrtnec 
alone. 

2.  Where  a  widow,  knowing  that  hw  hus- 
band was  in  partnuship,  had  not  durins  the 
7  years  she  survived  him,  and  her  heirs  nare 

not  for  24  years  after  her  death,  required  an 
accounting  by  the  surviving  partner,  the  right 
of  the  heirs  to  an  accounting  is  a  stale  demand. 

3.  A  demurrer  Is  pr^erly  soatained  to  a 
petition  against  the  personal  representative  of 
a  surviving  partner  for  a  partnership  account- 
ing, brought  more  than  20  years  after  the  right 
accrued,  which  alleges  concealment  by  the  snr- 
viviug  partner  of  the  existence  of  the  partner- 
ship, and  that  its  existence  was  first  discovered 
after  hfn  death,  without  alleging  the  nature  of 
the  concealment  what  or  of  whom  any  inqui- 
ries were  made,  or  why  they  were  not  made 
sooner,  and  tliat  diligence  would  not  have  led  to 
discovery  before  his  death. 

De^Mirtment  2.  Appeal  from  superior  court 
Santa  Clara  county:  W.  O.  Lorigan,  Judge. 

Action  1^  George  P.  Robertson  and  others, 
as  heirs,  against  A.  B.  Burrell,  adminis- 
tratrix of  the  surviving  partner  of  plaintiff's 
intestate,  for  a  partnership  accounting. 
From  a  Judgment  for  defendant  plalntUb 
appeal.  Affirmed. 

J.  A.  Hannah  and  Horace  L.  Smith,  for  ap- 
pellants. B.  O.  Larkins  and  S.  F.  Lleh^  tot 
respondent 

HEXSHAW,  J.  Appeal  from  a  Judgment 
entered  after  demurrer  sustained.  Plaintffb 
are  the  surviving  heirs  of  their  father,  Eld- 
ridge  G.  Robertson,  who  died  tn  the  year 
18G4,  and  of  their  mother,  who  died  In  the 
year  1S71.  No  administration  was  ever  had 
upon  the  estate  of  either.  They  allege  that 
in  the  year  1862  their  father  formed  a  part- 
nership with  one  Cnthbert  Burrell,  each 
partner  contributing  thereto  property  of  the 
value  of  $5,000.  The  agreement  was  that  as 
partners,  the  two  should  engage  and  co- 
operate In  the  business  of  raising,  buying, 
and  selling  stock,  transacting  a  general 
farming  buRiuess,  and  dealing  in  real  estate 
and  other  property,  in  the  state  of  California, 
as  full  and  eiiuul  partners.  The  business  of 
the  partnership  was  carried  on  for  about 
two  years,  when  thdr  father  died.  At  the 
time  of  his  death  the  assets  of  the  partuer- 
ship  had  swelled  in  value  to  the  sum  of 
9100,000.  Cuthb^  Burrell  continued  in  con- 
trol and  management  of  this  property  until 
his  death,  In  1893,  at  which  date  the  assets 
amounted  to  $1,000,000.  All  of  the  property 
possessed  by  Cutbbert  Burrell  at  the  time 
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of  bis  death  was  property  of  the  partnership. 
Soon  after  the  death  ot  their  father,  Burrell 
moved  plaintiffs  (then  minors)  and  their 
mother  to  Oakland,  OaL,  where  the  children, 
excepting  one,  were  placed  in  an  asylum, 
and  so  grew  to  majority.  "Cuthbert  Burrell 
concealed  from  their  mother  the  fact  that 
her  husband,  the  father  of  plaintiffs,  was  a 
pai-tner  with  Burrell,  and  that  she  and  her 
children  were  entitled  to  one-half  of  the 
property  which  belonged  to  said  partnership, 
or  that  she  or  her  children  were  entitled  to 
receive  and  demand  of  him  one-half  of  the 
sum  of  one  hundred  and  three  thousand  dol- 
lars, for  which  he  sold  a  part  of  the  cattle 
belonging  to  said  partnership."  "The  plain- 
tiffs, at  the  time  of  the  death  of  their  father, 
were  of  tender  years,  and  the  said  Cuthbert 
Burrell,  during  his  lifetime,  concealed  from 
them  the  fact  that  a  partnership  existed  be- 
tween him  and  their  father,  or  that  he  held 
any  money  or  property  In  trust  for  them; 
and  they  have  only  discovered  the  fact  of 
the  existence  of  the  said  partnership  since 
the  death  of  the  said  Cuthbert  Burrell,  viz. 
on  or  about  February  6,  1894.  That  state- 
ments made  by  Cuthbert  Burrell  to  Esther  E. 
Phelps  in  his  lifetime,  and  a  short  time  be- 
fore his  death,  caused  her  to  make  inquiry 
concerning  the  property  her  father  had  In 
hlB  UfeUme,  and  such  inquiry  led  to  the  dia- 
Gorery  of  the  said  pai'tnershlp  which  existed 
between  their  father  and  Cuthbert  Burrell, 
and  facts  hereinbefore  set  out"  The  forego- 
ing quotations  contain  all  of  the  avermenta 
of  the  complaint  as  to  concealment,  diligence, 
and  discovery  of  the  alleged  fraud.  Burrell 
never  accounted  during  his  lifetime,  and  aft- 
er his  death  demand  for  an  accounting  was 
made  upon  defendant,  his  administratrix, 
and  refused.  The  action  Is  brought  to  com- 
pel an  accounting.  In  the  Interim  It  asked 
that  a  receiver  be  appointed  to  take  charge 
of  an  of  the  dead  man's  estate  as  being  part- 
nership property. 
Tbedemurrei  was  properiy  sustained.  Plain* 
tiffs  are  not  the  proper  parties  to  maintniq 
this  action,  and  tb^  have  not  legal  capacity 
to  do  BO.  While,  in  a  sense,  they  are  bene- 
fldarlefi  of  tbe  trust  wUcb  resulted  by  the 
death  of  their  father,  tiie  fnlflllmoit  ot  which 
was  Imposed  upon  the  surviving  partner,  yet 
there  were  certain  intermediate  steps  and  pro- 
cemee  necessary  to  be  taken  and  followed 
before  their  beneficial  interests  could  be  re- 
duced to  possession.  And  it  Is  these  necca- 
sary  processes  whl<^  the  action  under  coi^ 
alderatlon  entirely  ifiputres;  for  there  was  an- 
other trust  interveolng  in  time  and  right,  and 
duties  between  the  close  of  the  surviving  jiart- 
ner's  trust  and  th^  enjoyment  of  Its  fruits. 
It  Is  true  thati  as  heirs  of  their  fother,  the 
tltie  to  bis  pn^rty,  real  and  personal,  vested 
in  them,  bat  their  title  did  not  carry  with  it 
tbe  right  of  Immediate  enjoyment  Tbe  rights 
and  duties  of  the  administrator  of  their  fa- 
ther's estate  interposed  and  Intervened.  The 
administrator,  also,  la  a  trusteei  with  well- 


defined  duties,  among  the  first  of  which  is 
that  of  collecting  the  assets  of  the  estate,  and 
paying  its  Just  debts,  after  due  notice  to  cred- 
itors. The  heirs'  title  is  subject  to  the  per- 
formance by  the  administrator  of  all  his 
trusts,  and  they  finally  come  Into  the  posees- 
slon  and  enjoyment  of  only  such  portion  of 
tbe  estate  as  may  remain  after  the  execution 
of  them  by  the  administrator.  Section  1583 
of  the  Code  of  Civil  Procedure  gives  to  the 
surviving  partner  the  right  to  continue  in 
possession  of  the  partnership  property,  and 
Imposes  upon  bim  the  duty  of  settling  its  af' 
f&irs  without  delay.  He  is  required  to  ac- 
count, not  with  tbe  heirs,  but  with  tbe  execu- 
tor or  administrator.  This  duty  of  the  sur^ 
vlvlng  partner  is  the  correlative  of  the  right 
of  the  personal  representative,  and  fixes  the 
person  In  whom  the  right  of  action  exists.  If 
he  Is  to  account  with  the  administrator,  the 
adrainistmtor  it  must  be  who  has  the  right  to 
call  him  to  account.  Sections  3G9,  1581,  and 
1582  of  the  Code  of  Civil  Procedure  broadly, 
define  the  powers  of  administrators  In  mattars 
of  litigation.  They  may  sue  without  Joining' 
the  heli-s  or  beneficiaries.  Section  1452  of  the 
same  Code  permits  the  heirs,  in  designated, 
kinds  of  actions,  affecting  tlie  title  to  real  es-' 
tate,  to  sue  without  joining  the  personal  rep-' 
resentative.  This  section  was  construed  and 
held  to  apply  in  the  case  of  Janes  v.  Throck-J 
morton,  57  Cal.  3GS-387.  There  the  action 
was  brought  to  enforce  a  trust,  and  as  the 
court,  with  emphasis,  points  out,  to  compel  a 
conveyance  of  the  legal  title  to  real  estate.' 
But  here  tbe  trust  sought  to  be  established 
Is  a  trust  growing  out  of  a  partnership  rela- 
tion exclusively.  Whether  the  partnership 
assets  consist  of  real  or  personal  property,  or 
both,  is  quite  Immaterial,  since  In  every  case 
It  Is  made  the  duty  of  the  surviving  partner 
to  account  with  the  personal  representative. 
Nor  Is  Ord  v.  De  la  Guerra,  18  Cal.  67,  In 
point  for  appellants.  Tbere,  upon  tbe  death 
of  his  wife,  the  husband,  as  was  proper,  con- 
tinued In  management  and  control  of  the  com- 
munity property,  though  s  distinct  Interest  In 
the  property  vested  In  the  heirs  of  tbe  wife 
under  tbe  Mexican  law.  Upon  tbe  husband's 
death  without  an  accounting  to  ber  b^rs,  tbey 
sued  his  representatives  to  recover  tbdr  share 
of  the  property.  Hiecourt'sdeclslonwaslai^ 
ly  based  upon  the  opinion  expressed,— that 
there  was  no  necessity  for  taking  out  admin- 
istration upon  the  wife's  estate  under  the  old 
system  of  tbe  Mexican  law.  "We  see  no  dlffl- 
cnlty  in  giving  to  tbe  right  of  the  heir,  wheth- 
er arising  out  of  a  past  i^stem  or  tbe  prea- 
exitf  tbe  same  remedy  which  we  would  apply 
in  the  case  of  a  representative  at  common 
law  of  a  surviving  partner  In  &  commercial 
partiKrsblp,  distribution  of  partnership  ef* 
fects  left  after  settiement  of  the  firm  debts 
In  the  bands  of  sncb  survivor.**  Bettis  v. 
Townsend,  61  Cal.  333,  involved  no  question 
of  partnership,  nor  rights  of  representatives. 
"It  was  a  trust  relating  to  personal  property, 
and  could  be  taken  advantage  of  by  the  bene- 
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flclarles,  tbe  present  plaintiffs.  Civ.  Code,  | 
2251."  In  Little  t.  CaMwell,  101  Gal.  553,  36 
Pae.  107,  the  widow  of  deceased  sued  her 
husband's  surviving  partner,  but  the  founda- 
tion of  her  claim  was  an  alleged  contract  be- 
tween herself  and  the  defendant  entered  Into 
after  her  husband's  death.  The  action  did 
not  Involve  any  claim  for  a  general  account- 
ing. Upon  the  other  hand,  though  tbe  heir 
succeeds  to  the  ownership  of  the  property, 
real  or  personal,  he  Is  not  thereby  given  full 
dominion  and  control  over  It.  In  Smith  v. 
Walker,  38  Cal.  385,  the  administrator  prose- 
cuted his  action  for  an  accounting  against  the 
surviving  partner,  and  the  court  said:  "He 
represents  the  entire  estate.  •  •  •  nil 
then  [distribution],  the  administrator  Is  enti- 
tled to  the  possession  and  control  of  the  en- 
tire estate.  Till  he  recovers  the  whole  estate, 
the  amount  to  be  distributed  cannot  be 
known."  In  Bell  v.  Hudson,  73  Oal.  285,  14 
Pac.  791,  the  action,  In  nature  identical  with 
this,  was  properly  brought  by  the  administra- 
tor. Nor  can  the  heir,  by  any  act  of  his  own, 
strip  the  representative  of  any  of  his  rights, 
nor  relieve  him  from  the  performance  of  any 
of  his  duties.  The  heir  may  sell  his  inter- 
est, but  the  administrator  still  has  control  of 
the  property  sold  for  the  payment  of  debts, 
and  the  general  purposes  of  administration. 
The  heir  cannot  bring  an  action  to  enforce 
payments  or  collect  debts.  Harwood  v. 
Mayre.  8  Cal.  580;  Grattan  v.  Wiggins,  23 
Cal.  29.  And,  even  when  he  attempts  to  do 
so  by  suing  in  his  Individual  capacity  and  as 
executor,  the  right  of  action  not  being  In  both, 
but  In  the  executor  alone,  a  demurrer  will  be 
sustained.  Dlas  v.  Phillips,  59  Cal.  293.  So 
much  has  been  said  upon  the  law  of  our  own 
Code  provisions,  and  the  cases  Interpreting 
them.  But  it  may  be  added  that  elsewhere 
the  authorities  are  uniform  that  the  personal 
representative  alone  has  the  right  to  maintain 
such  an  action,  saving  in  those  exceptional 
cases— of  which  this  Is  not  one— where  the 
personal  representative,  by  fraiid  or  other- 
wise, is  dlsquallfled.  T.  Pars.  Partn.  §  344, 
and  note;  Story,  Partn.  S§  3-iS-347;  Lludl. 
Partn.  *pp.  404,  611;  Bates,  Partn.  8  924;  17 
Am.  &  Eng.  Enc.  Law,  p.  1277. 

In  contemplation  of  further  litigation,  it 
may  be  well  to  consider  briefly  certain  other 
objections  urged  to  this  bill  upon  demurrer. 
They  are,  generally,  that  the  bill  Is  a  stale 
demand,  and  shows  no  equity.  Tbe  att-ack 
Is  directed  to  the  Insufficiency  of  the  por- 
tions of  the  bill  above  quoted.  It  appears 
from  the  pleading  that  the  men  engaged  in  a 
partnership,  to  which  they  gave  their  per- 
sonal care  and  attention.  Each  contributed 
to  It  property  of  the  value  of  55,000.  At  the 
time  of  Robertson's  death,  he  was  still  ac- 
tually engaged  In  its  business,  and  the  value 
of  bis  Interest  had  increased  to  $50,000. 
Yet  after  his  death  no  administration  Is  tak- 
en out  upon  his  estate,  and  no  demand  made 
upon  Burrell  for  a  partnei-shlp  accounting 
hj  any  one.   It  Is  not  averred  that  the  wid- 


ow, mother  of  the  plaintiffs,  did  not  know 
of  the  partnership,  and  tills  must  be  con- 
strued as  an  admission  that  she  did  know 
(Hecht  T.  Slaney,  72  Cal.  363.  14  Pac.  88): 
and,  indeed,  it  would  be  surprising  If  she 
did  not  Where  the  riglit  of  action  la  Joint, 
knowledge  which  would  bar  It  as  to  one 
would  bar  it  as  to  all,  either  In  law  or  eq- 
uity. Freem.  Coten.  S  375;  Walt,  Act.  & 
Def.  p.  279;  Jordan  v.  M'Kenzie,  30  Miss. 
32;  Hardeman  v.  Sims,  3  Ala.  747.  And. 
where  a  right  of  action  la  barred  to  the  an- 
cestor, it  is  barred  to  his  heirs.  Shortridge 
V.  Allen  (Tex.  Civ.  App.)  21  8.  W.  419.  The 
widow's  long  silence  and  Inaction  under 
these  clrcumstaoces,  taken  with  tbe  fact  that 
no  claim  was  ever  made  upon  the  surrlvlnff 
partner,  would  render  the  demand  stale. 
Bell  V.  Hudson,  73  Cal.  285, 14  Pae.  791. 

Moreover,  after  tbe  lapse  of  so  much  time, 
and  after  the  death  of  all  the  original  par- 
ties, equity,  for  the  peace  of  society,  scm- 
tlnlzes  with  great  particularity  bills  such  as 
this,  and  is  not  satisfled  to  retain  one  unless 
the  fullest  possible  credible  showing  Is  made 
by  the  applicants  f  jr  relief.  Bills  v.  !illning 
Co.,  106  Cal.  9,  39  Pac.  43;  Chapman  v. 
Bank,  97  Cal.  155,  31  Pac.  896;  Felix  t, 
Patrick,  145  U.  S.,  at  page  333,  12  Swp.  Ct. 
802;  Wood  v.  Carpenter,  101  U.  S.  135,  at 
page  14."?.  It  is  not  sufllclent,  therefore,  to 
allege  ignorance  at  one  time,  and  discovery 
at  another.  The  facts  and  circumstances 
must  themselves  be  pleaded,  in  order  that 
the  court  may  determine  whether  the  sources 
of  knowledge  at  last  availed  of  were  not  at 
all  times  open  to  plaintiffs,  whether  tbey 
were  negligently  overlooked,  whether  other 
circumstances  should  not  earlier  have  put 
plaintlfTs  upon  discovery,  what  was  tbe  na- 
ture of  the  concealment  practiced,  whether 
It  consisted  In  mere  silence,  or  was  accom- 
panied by  active  misrepresentation  and 
fraudulent  deception.  In  this  bill,  upon  all 
those  pertinent  matters  of  pleading,  where 
there  is  not  an  absolute  absence  of  aver- 
ment (as  of  the  Ignorance  of  the  widow), 
there  is  but  a  fleshless  skeleton  of  allega- 
tion. Plaintiffs  only  discovered  the  fact  of 
the  existence  of  the  partnership  after  the 
death  of  Burrell.  The  matter  leading  to  the 
discoverj'  was  statements  made  by  Burrell. 
a  short  time  before  his  death,  to  one  of  the 
heirs,  which  led  her  to  make  inquiry.  What 
the  statements  were;  how  long  before  his 
death  they  were  made;  whether  or  not  due 
diligence  after  their  making  would  not  have 
resulted  In  discovery  during  Burrell's  life- 
time; why.  If  Burrell's  policy  was  conceal- 
ment, he  should  at  last  have  made  to  one  of 
the  heirs  declarations  so  pregnant  with 
meaning  that  tbey  led  to  discovery;  what 
were  the  Inquiries  which  the  heir  made,  and 
which  resulted  In  discovery;  of  whom  were 
they  made,  and  why  were  they  not  made 
years  before,- are  all  questions  which  upon 
the  demand  of  the  demurrer  should  be  ao- 
Bwered  by  tbe  bill,  In  order  that  the  chan- 
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cellor,  to  whose  conscience,  In  tbe  first  In- 
stance, tbe  equity  of  tbe  blU  is  addressed, 
should  satisfy  himself  that  plaintiffs  h&ve 
not  neglected  or  slept  upon  their  dghts. 

It  is  claimed  that  tbe  defects  could  be 
cured  by  amendment,  and  that  an  amend- 
ment should  liare  been  permitted.  Leave 
to  amend,  while  addressed  to  the  discretion 
of  the  court,  should  be  liberally  granted,  to 
■nbserve  the  ends  of  Justice.  And  In  any 
ordinary  case  of  absence  of  aTerment,  or  of 
hunffldent  averment,  we  should  hold  It  to 
be  an  abuse  of  discretion  to  refum  leave  to 
emend.  But  here  not  only  plaintiffs  could 
not  file  a  sufficient  bill,  for  the  reason  first 
alwve  discussed,  but  they  did  not  ask  leave 
to  amend,  and  error  will  not  be  presumed. 
Smith  V.  Taylor,  82  Cal.  641,  23  Pac.  217; 
Buckley  v.  Howe,  86  Cat  005,  25  Pac.  132. 
ThQ  Jndgment  appealed  from  Is  affirmed. 

We  concur:  McFARLAND,  1.;  TEMPLE, 
J. 


110  Cat.  e05 

In  re  WELCH'S  ESTATE.  (S.  F.  14e.n 

(Sapreme  Oonrt  of  California.    Dec  27,  18»5.) 

Bbhoval  or  Aduikibtbator  —  Declarationb  or 
Dbobasbd— Pailubb  to  Account — Etiuence. 

1.  DeclaratioDB  of  deceased  that  his  estate 
was  of  a  certain  value,  and  tbat  he  bad  a  large 
■am  of  money  in  his  honee,  ii  not  compftent  in 
on  action  to  remove  bis  administrator  for  fail- 
ing to  account  for  moneys  received. 

2.  A  finding;  that  deceased  was  a  member 
of  a  partnership,  hia  interest  standinf;  in  the 
name  of  his  administrator,  and  tbat  the  admin- 
istrator failed  to  acconnt  tberefor  in  his  inven- 
tory, is  not  sustained  by  proof  that  deceased, 
before  his  death,  and  in  the  presence  of  the  ad- 
mlnifftrator.  assigned  his  interest  to  his  wife. 

3.  Tbe  fact  that  an  administrator  improp- 
erly paid  an  attorney's  fee  is  no  ground  for  re- 
moval, 

4.  The  probate  jndife  has  no  authority  to  di- 
rect an  admlofstrator  where  and  how  M  shall 
keep  the  asseu  of  the  estate. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Ban  Francisco;  J.  V.  Cof- 
fey, Judffe. 

In  tb&  matter  of  the  estate  of  Henry  Welch, 
deceased.  John  Purcell  am>eala  from  an  or- 
der removing  talm  as  administrator  of  de* 
ceased's  estate.  Reversed. 

John  T.  Greany,  for  appellant.  Chas.  A. 
Sumner,  for  respondent 

TEMPLE,  J.  This  Is  the  Second  appeal  In 
this  matter.  8G  Cal.  179,  24  Pac.  943.  After 
the  remittitur  was  filed,  the  petition  for  the 
removal  of  the  administrator  was  amended, 
anfl  the  matter  retried.  The  court  found  as 
before,  and  also  three  additional  facts,  and 
again  removed  the  administrator.  The  order 
Is  expressly  based  solely  upon  the  new  facts 
found  on  the  retrial.  They  are:  (1)  That  de- 
ceased had  at  the  time  of  his  death  ten  or 
twenty  thousand  dollars  In  money,  which 
came  Into  the  possession  of  the  administrator, 
or  of  which  he  bad  knowledge.   That  he  fail- 

t  Beheaiiog  denied. 
M2f.iio.11— €9 


ed  to  Include  It  In  his  Inventory,  or  to  Inform 
the  court  thereof.  (2)  That  said  Purcell  col- 
lected for  Henry  Welch,  before  Wdch'a  death, 
some  ^1,200,  which  he  has  not  accounted  for 
or  charged  himself  with.  And  (3)  that  Welch 
was  a  partner  In  the  firm  of  McKenna  &  Pur- 
cell, his  Interest  standing  In  the  name  of  said 
Purcell,  who  was  only  nominally  a  partner; 
and  that  he  has  not  shown  that  Interest  In  tbe 
inventory,  or  given  aii7  Information  In  regard 
thereto  to  the  court 

In  regard  to  the  first  finding,  which,  no 
doubt.  Is  most  relied  upon,  if  the  evtdenco 
produced  were  competent,  It  does  raise  a 
grave  snspldon  that  some  assets  were  con- 
cealed either  by  the  widow  or  her  father, 
who  Is  the  administrator,  or  both.  It  Is  not 
necessary  to  discuss  the  question  as  to  wheth- 
er this  flndlt^  was  supported  by  the  evidence. 
Errors  were  committed  on  the  trial  In  the  ad- 
mission of  testimony  which  will  necessitate  a 
new  trlaL  Tlie  evidence  was  almost  all  hear- 
say, consisting  largely  of  declarations,  made 
by  the  deceased,  to  the  effect  that  his  estate 
was  of  the  value  ot  fifty,  sixty,  or  seventy 
thousand  dollars,  and  that  he  had  a  large 
sum  of  money  in  his  house.  This  testimony 
was  not  admissible  against  app^ant  Thare 
Is  DO  analogy  between  such  statements  and 
declarations  made  by  a  person  in  possession 
of  property  characterizing  his  possession.  In 
the  last  case  the  claim  made  by  the  possessor 
Is  of  Itself  a  material  matter,  or  In  the  Instan- 
ces  where  It  Is  not  so  the  declarations  are 
I  against  Interest  Such  was  not  the  case  here. 
The  declarations  were  material  only  as  show- 
ing the  fact  asserted,  to  wit,  the  ownership 
and  possession  of  property,  the  very  existence 
of  which  was  sought  to  be  proven  by  the  deo 
larattons.  The  conversation  between  Mrs. 
Welch,  Michael  Purcell,  a  brother  of  appel- 
lant, and  a  wltnen  for  petitions,  was  Irrele* 
vant. 

I  do  not  think  tbe  evidence  sustains  the  sec* 
ond  finding.  It  seems  to  show  that  Purcell 
did  not  own  the  machine,  but  It  also  shows 
that  he  paid  the  money  to  Welch.  We  may 
be  at  liberty  to  believe  that  Purcell  testified 
falsely  when  he  said  he  gave  the  money  to 
Welch  for  safe-keeping;  perhaps  also  to  sus- 
pect that  the  claim  be  presented  against  th« 
estate  was  simulated.  He  sold  the  machine 
two  years  and  a  half  before  Welch  died,  and, 
as  he  gave  the  money  to  Welch,  the  presump* 
tlon  would  be,  if  Welch  owned  the  machine 
It  was  a  payment. 

As  to  the  third  finding,  the  only  real  evi- 
dence tending  to  show  that  Welch  owned  the 
Interest  in  the  partnership  was  the  fact  that 
a  few  days  before  his  death  he  asslj^ied  his 
Interest  In  It  to  Mrs.  Welch  In  the  presence 
of  John  Purcell.  There  may  be  grounds  for 
attacking  this  transfer,  but  none  are  shown. 
Under  such  circumstances  It  would  not  ]ns> 
tify  the  removal  of  appellant. 

If  the  other  matters  found  were  Immaterial 
to  the  Issue  they  should  not  have  been  found. 
The  fact  that  appellant  paid  an  attorney*! 
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fee  improperly  would  constitute  no  ground 
for  hia  removal.  I  know  of  no  law  which 
authorizes  a  probate  Judge  to  direct  an  ad- 
ministrator where  and  how  he  shall  keep  the 
assets  of  an  estate,  and  surely  there  ought  to 
he  no  such  law.  The  administrator  Is  liable 
for  their  safety  on  his  bond.  If  the  court 
could  lawfully  take  charge  of  them,  it  would 
deprive  interested  parties  of  this  security.  If 
goods  are  lost,  it  may  be  a  question  whether 
they  have  been  properly  cared  for.  If  they 
have  been  placed  where  the  judge  has  direct- 
ed, and  then  lost,  he  will  have  prejudged  the 
case  before  the  trial.  Administrators  can- 
not be  deprived  of  the  actual  custody  of  tbe 
assets  of  the  estate  by  such  an  order.  The 
order  Is  reversed,  and  a  new  trial  ordered. 

!  We  concur:  McFARLAND,  J.;  HBN- 
,SHAW.  J. 


110  Cat.  M0 

PEOPLE  V.  KAMAUNU.    (Cr.  21.) 

'(Supreme  Court  of  California.    Dec.  27,  1895.) 

I'HoHiciDB —  CowFESsios  — Foundation — Vknuk — 
PROOy— MisooNDCCT  or  District  Attobnbt 

— PUNISHMKST— DiSCRBTION  OP  JUKT. 

1.  One  who  lived  with  defendant  testified 
'for  the  state  that  on  the  night  of  the  mnrder 
(defendant,  on  coming  home,  told  witneRS  that 
ihc  killed  deceased,  and  warned  witness  to  keep 
fsUeoce,  Metd,  that  error  in  admitting  the  con- 
fession without  foundation  having  been  laid 
itherefoT  was  harmlees,  since  it  appeared  by  the 
testimony  that  the  confession  was  volnntary. 

2.  It  was  proper  to  refuse  to  instruct  the 
Jury  as  to  how  they  shoold  exercise  the  discre- 
tion given  them  in  regard  to  the  punishment  in 
caee  they  found  defendant  guilty. 

3.  It  was  no  ground  for  new  trial  that  the 
district  attorney  referred  to  evidence  offered 
in  the  presence  of  the  jury,  and  ruled  out,  where 
the  cotut  immediately  instructed  the  Jury  that 
they  had  nothing  to  do  with  such  evidence,  and 
lagain  in  its  general  ritarge  stated  that  the  case 
[Should  be  determined  entirely  from  testimony 
received. 

4.  Where  it  was  testified  that  deceased  re- 
sided in  the  county,  and  that  the  body  was 
found  at  the  gate,  and  carried  Into  the  house, 
and  from  the  testimony  regarding  the  house 
It  was  plainly  to  be  implied  tnat  the  house  was 
, deceased's  residence,  and  the  place  where  she 
was  killed,  the  venue  was  sufficiently  proved. 

In  bank.  Appeal  from  superior  court  of 
El  Dorado  county;  M.  P.  Bennett,  Judge. 

Paulo  Kamaunu  was  convicted  of  murder  In 
the  first  degree,  and  from  the  judgment  of 
conviction,  and  an  order  denying  a  new  trlalf 
be  appeals.  Affirmed. 

Cbas.  A.  Bwlsler  and  Abe  Darlington,  for 
appellant  W.  F.  Fllasgerald,  Att^.  Oen^  for 
the  People. 

'  TEMPLE,  J.  The  defendant  was  convict- 
ed of  the  crime  of  murder  In  the  first  degree, 
and  sentenced  to  be  hanged.  He  was  char- 
ged Jointly  with  one  LUol.  Daring  the  trial 
the  charge  a^inat  LUol  was  dismissed  under 
section  1099,  Fen.  Code,  and  Llloi  was  called 
as  a  witness  against  Kamaunu.  Witness  and 
Kamaonu  were  natives  of  the  Sandwich 


Islands,  and  spoke  English  very  Imperfectly. 
They  had  been  employed  In  cutting  wood, 
and  lived  together.  They  liad  finished  their 
contract,  and  had  just  been  paid  oCT.  There 
was  evidence  tending  to  show  that  one  of 
them,  on  the  day  before  the  homicide,  had 
purchased  a  chicken  from  the  deceased.  She 
was  an  old  lady,  who  lived  by  herself.  On 
the  morning  after  the  purchase  of  the 
chicken  she  was  found  at  her  gate,  dead,  and 
some  circumstance  pointed  to  defendant  and 
Llloi  as  the  murderers.  When  sworn,  LUol 
stated  that  Kamaunu  had  purchased  the 
chicken  from  deceased,  and  told  him  that  he 
believed  she  had  money  in  the  bouse,  be- 
cause she  promptly  produced  change  for  a 
gold  coin  with  which  he  paid  for  the  chicken. 
He  states  that  during  the  day  they  drank 
wine  together,  and  that  at  night  defendant 
was  absent  from  their  cabin,  and  witness 
went  to  bed.  That  during  the  night  he  heard 
knocking,  and  opened  the  door,  when  Kam- 
aunu entered.  It  was  between  11  and  12 
o'clock.  Witness  asked,  "Where  have  you 
been?"  Here  defendant's  counsel  objected  to 
evidence  of  confessions,  because  the  proper 
foundation  had  not  been  laid.  The  objection 
was  overruled  and  exception  taken.  The 
witness  proceeded;  "Him,  he  say  he  been 
take  a  walk  that  nlfl^;  that  is  what  he 
say.  After  that  be  talka  with  me  he  been 
down  that  old  woman's;  be  klU  that  (fld 
woman;  he  lose  pistol— revolver;  that  Is 
what  he  B^;  he  talka  lose  revolTer  very 
bad."  This  is  the  substance  of  the  confes- 
sion, although,  on  being  questioned,  some 
further  remailDB  to  the  same  <^ect  wore  elic- 
ited. This  was  a  confesrion,  and  the  rote 
is,  as  contended  tor  by  counsel  for  the  de- 
fense, that  the  court  ought,  on  a  preliminary 
Inquiry,  first  to  determine  whether  the  ctm- 
fession  was  voluntary.  But,  if  the  ctceom- 
Btances  already  show  ttjeX  it  most  have  been 
Toluntary,  there  would  be  no  necessity  tOr 
further  Inquhy.  And  If  It  be  admitted 
that  there  was  error,  the  qnestlon  thmwonld 
be^  did  the  orror  aftect  the  substantial  rights 
of  the  defendant?  If  we  cannot  determine 
whether  there  was  injury  or  not,  then,  since 
the  defendant  has  not  been  tried  as  the  law 
of  the  land  directs,  we  mnst  presume  injoiy; 
for  to  he  so  tried  Is  his  right  But  If  we  can 
see  that  he  has  not  been  injured,  the  judg- 
ment will  be  aUowed  to  stand. 

It  is  apparent  from  the  testimony— If  true 
—that  Uloi  did  not  know  of  the  homldde  un- 
til Kamaunu  Informed  him  of  the  fact  In 
the  confession.  It  was  Imposstble,  thertforcv 
that  there  sbonld  have  been  an  Indocemmt  of- 
fered by  Ulol  to  make  the  omfesdcn.  And 
the  testimony  farther  Shows  a  motive  wUdi 
moved  defendant  to  make  the  confeadon,  and 
that  the  motlTe  was  suggested  no  on&  He 
knew  that  when  Ulol  would  hear  of  the  trage- 
dy he  would  at  once  sn^ect  him.  Bis  pmpoM 
was  to  enforce  sUence  by  a  threat^  which  Im- 
mediately followed  the  confession.  But  what 
Inducement  could  IMol  hare  offored,  evoi  If 
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he  bod  ImownT  How  roald  he  malE«  It  better 
for  him  to  confess,  or  worse  (or  tahn  It  be  did 
not?  There  was  no  threat  except  from  de- 
fendant towards  LUoL  It  la  difflcnlt  to  see 
how  audi  a  peram  as  the  witness  cocld  have 
Induced  a  confesston  otherwise  than  by  threats. 
I  think  we  can  see  that  dtfaidant  was  not 
hijured  by  the  ruling,  conceding  It  to  have 
beoi  erroneoos.  There  waa  no  ernnr  In  re- 
fnslng  to  tostmct  the  Jury  as  to  how  they 
should  nae  the  discretion  j^ren  than  hi  re- 
gard to  the  punishment  in  case  they  found  the 
defendant  guilty.  This  discretion  Is  given  to 
the  Jury,  and  the  court  cannot  direct  or  ad- 
vise them  upon  the  subject  further  than  to 
Inform  them  of  their  function. 

The  district  attorney  deserved  severe  rebuke 
from  the  court  for  the  remark  set  out  in  the  bill 
of  exceptloDS.  He  stated  no  fact,  however,  not 
already  known  to  the  jury.  It  was  mertdy  a 
reference  to  evidence  offered  and  ruled  out. 
The  court  Immedhitely  Instructed  the  jury 
that  they  bad  nothing  to  do  with  such  evi- 
dence, and,  again,  in  Its  general  Instructions, 
stated  that  the  case  must  be  determined  en- 
tirely from  the  testimony  received,  without 
reference  to  other  things  they  may  have  heard. 

The  venue  waa  sufficiently  proven.  It  was 
testlfled  that  she  resided  in  the  county,  and 
that  tbe  body  waa  found  at  tlie  gate.  The  body 
was  carried  Into  the  house.  The  condition  of 
the  house,  of  tbe  bed,  and  the  doors  Is  shown. 
The  witnesses  do  not  expressly  state  that  this 
house  was  her  residence,  but  that  It  was  both 
the  house  where  sbe  resided  and  where  she  was 
killed  Is  plainly  Implied. 

The  rulings  In  regard  to  the  introduction  of 
testimony  seem  to  be  as  to  unimportant  mat- 
ters or  were  evidently  correct  A  particular 
discussion  of  them  would  be  of  no  moment. 
There  was  no  doubt  as  to  the  admissibility  of 
the  conversation  in  the  jail  at  the  time,  al- 
though It  does  not  seem  to  possess  much  Im- 
portance. Besides,  the  statemeuts  of  LIlol  were 
afterwards  by  the  judge  stricken  out  when  the 
charge  was  dismissed  against  him.  If  de- 
fendant deedred  more  explldt  Instructions  upon 
that  subject,  he  should  have  asked  for  them. 
The  judgment  and  order  are  affirmed. 

We  concur:  BEATTT,  O.  J. ;  McFAR- 
LAND,  J.;  VAN  FLEET,  J.;  GAKOUTTB, 
J.;  HABKISON,  J.;  HBNSHAW,  J. 
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DIXON  V.  SCnEBMEIEU.    (No.  14,808.) 

(Supreme  Court  of  Ca1if<mik.    Dec.  23,  1805.) 

Easement  in  Water  Ditch  —  Disclaimer  bt 
hoktoaobe — extinol'ishment  up  libn. 
Where  tbe  owner  of  two  adjoining  min- 

inpT  clniiuH.  ucrosB  one  of  which  a  water  tlitch 
extpTifli'(]  to  nnil  iip<)n  tlio  ntlicr,  iiinrtciiKP'l  tlie 
claim  over  wliicli  ttie  ditcli  t-xtcmk'd,  nnil,  in  nn 
action  to  forrclosu'  the  mortKago.  gultHniueut 
mortKngecs  of  the  other  cluim  v,  i;ro.  made  imr- 
tiea  defendant,  and,  inst<'nd  of  asserting  their 
lien  on  the  riKht  to  nf«e  the  ditch  in  the  former 
claim,  disclaimed  all  Interest  in  that  claim,  tbe 


judgment  rendered  agalMt  them  on  such  dls- 
daimer  extingniahed  their  lien  on  the  easement. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Placer  county;  G. 
G.  Clough,  Judge. 

Action  by  A.  Dixon  against  H.  Scbermeler 
to  quiet  title.  Prom  a  Judgment  for  defend- 
ant, and  an  order  denying  a  new  trial,  plain- 
tlCt  appeals.  Affirmed. 

r.  F.  Tuttle,  for  app^Uut  £1.  L.  Craig, 
for  respondoat. 

BRITT,  0.  In  the  year  1873  the  United 
States  Issued  to  one  F.  Hoffman  a  patent  for 
certain  mining  ground,  100.77  acres  In  area, 
called  by  the  parties  here  the  "Hoffman 
Placer  Claim."  On  the  easterly  and  lower 
Bide  of  this,  though  not  golte  contignons  to 
it,  lay  another  parcel  of  mining  ground, 
containing  some  &8  acres,  and  called  the 
"Smith  Placer  Ghilm."  At  the  date  of  said 
patent  there  was,  and  Is  yet,  a  water  ditch 
heading  about  half  a  mile  above  the  Hoff- 
man claim,  and  extending  through  the  same 
to  a  reservoir  a  few  rods  within  the  eastern 
boundary  thereof,  and  thence  on  to  the 
Smith  claim,  a  total  distance  of  about  three 
miles,  half  of  which  entire  length  Is  Included 
in  the  Hoffman  tract  or  claim.  Mining  on 
t>oth  the  Hoffman  and  Smith  claims,  and  to 
some  extent  elsewhere,  has  been  carried  on 
by  means  of  water  drawn  through  this 
ditch,  though  the  dlteh  was  originally  con- 
structed—as early  as  1855— and  has  been 
mainly  used  to  work  the  Smith  claim.  Said 
Hoffman  became  the  owner  of  the  dlteh  in 
Iffns.  It  does  not  appear  that  he  could,  or 
ever  did,  make  use  of  the  same,  except  In 
connoction  with  said  two  placer  claims. 
PlainttfTs  action  is  for  the  purpose  of  qni- 
eting  his  alleged  title  to  the  ditch.  He  founds 
his  right  on  (1)  a  mortgage  executed  by  said 
Hoffman,  November  13, 1883.  to  plaintiff  and 
one  Tlllotson,  upon  said  Smith  mining  claim 
and  said  water  dlteh,— Hofftoan,  it  seems, 
bavtng  become  the  owner  of  the  Smith 
clahn;  (2)  judgment  In  an  action  b^n  De- 
cember 5, 1887,  by  Dixon  &  Tlllotson.  for  the 
foreclosure  of  such  mortgage,  which  judg- 
ment was  rendered  February  6^  1888,  and 
directed  the  sale  of  the  mortgaged  property; 
^)  sherifTs  deed  dated  February  8,  1889, 
made  to  plaintiff,  Dixon,  as  purchaser  of  the 
property  at  the  sale  under  such  judgment. 
But  on  September  15, 1880,  several  years  be- 
fore the  mortgage  to  which  platotlff  traces 
his  title,  Hoffman  mortgaged  to  one  Elsen 
and  others  the  land  described  In  said  i»ateut 
to  him,— the  Hoffman  placer  claim,--and  all 
the  appurtenances  thereto,  to  secure  certain 
indebtedness  to  fall  due  May  1,  ISSl.  In 
1885  the  mortgagees  In  this  instrument  insti- 
tuted an  action  for  the  foreclosure  thereof, 
and  Dixon  and  Tlllotson  were  made  par^ 
ties  defendant  They  flied  an  answer  In 
which  they  denied  "that  they  have  or  claim 
to  have  any  interest  whatsoever,  cither  by 
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morts^ge  or  otherwise,  in  the  land  describ- 
ed In  the  mortjrage  sought  to  be  foreclosed 
Id  this  action."  Such  action  resnlted  In  a 
jndgiuent  of  foreclosure  In  favor  of  Elsen 
and  his  comortgagees,  under  which  the  prop- 
ertf  mortgaged  to  them  w*as  sold  on  Septem- 
ber 4,  1886,  to  Schernieier,  the  present  de- 
fendant. No  redemption  being  effected, 
Scbermeier  received,  April  28,  1888,  a  deed 
of  the  property  so  purchased  by  bim,  and 
thereunder  claims  to  be  the  owner  of  the 
ditch  within  the  limits  of  the  Hoffman 
claim,  and  above  to  the  head  of  the  ditch. 
He  has  had  possession  of  the  same  sloce  the 
date  of  sale,  September  4, 1886. 

It  may  be,  as  contended  by  plaintiff,  that 
prior  to  the  ac(]ulsitIon  of  title  to  tbe  ditch 
by  Hoffman,  in  1875,  it  constituted  an  in- 
dependent property,  dissociated  from  the 
land  over  which  it  passed,— an  easement  in 
£1088.  See  Goonradt  v.  Hill,  79  Gal.  590,  21 
Pac.  109Q.  Yet  as  such  it  was  a  servitude 
upon  the  land.  Smith  v.  Hawkins  (filed  Nov. 
19,  1S05)  42  Pac.  453;  Ware  v.  Walker,  70 
Cal.  595,  12  Pac.  475;  Civ.  Code,  §  802,  subd. 
5.  And  when  Hoffman  became  tbe  owner 
of  both  ditch  and  lands  the  servitude  was, 
for  the  time  such  unity  of  title  might  con- 
tlnue,  extinguished.  Civ.  Code,  Sfi  805,  811; 
Gould,  Waters,  {  318.  Assuming,  as  we  may 
(and  this  is  probably  the  view  more  favor- 
able to  appellant),  that  Hoffman  was  the 
owner  of  the  Smith  claim  In  1880,  when  he 
mortgaged  the  Hoffman  claim,  then  the 
ditch— an  artlflclal  water  course  apparently 
necessary  to  the  vorking  of  both  claims- 
was  an  appartenance  to  each  of  them.  Civ. 
Code,  S  662;  Crooker  v.  Benton,  93  Cal.  365. 
28  Pac.  953;  Standart  r.  Water  Co.,  77  CaL 
390.  19  Pac.  689;  Fltzell  v.  Leaky,  72  Cal. 
477,  14  Pac.  198;  Farmer  v.  Water  Co.,  5€ 
Cal.  11.  The  title  of  a  purchaser  at  a  sale 
made  under  foreclosure  of  a  mortgage  has 
relation  to  tbe  date  of  the  mortgage.  Horn 
V.  Jones,  28  Cal.  191.  Hence,  by  the  execu- 
tion of  the  mortgage  of  1880,  Hoffman  creat- 
ed, potentially,  a  severance  of  the  tenements 
to  which  the  ditch  was  appurtenant,— and 
it  follows  that  althoui^  this  mortgage  was  a 
Hen  on  the  Hoffman  claim,  and  upon  the 
ditch,  as  an  appurtenance  thereto,  yet  an 
easement  of  way  for  the  ditch  over  the  Hoff- 
man claim  was  reserved  from  that  mort- 
gage, by  implication  of  law.  In  favor  of  the 
Smith  claim.  Such  easement  was  included 
In  the  mortgage  of  1883.  QulnJan  t.  Noble, 
75  Cal.  250,  17  Pac.  69,  and  cajses  cited; 
Oakley  v.  Stanley,  5  Wend.  523;  Huttemeler 
T.  Albro,  18  N.  y.  4S;  Gould,  Waters,  Sfi  313, 
314,  X>4.  Accordingly,  when  Dixon  and  Tll- 
lotson  were  made  defendants  In  the  suit  to 
foreclose  the  mortgage  of  18S0,  they  could 
have  asserted  their  lien.  In  virtue  of  the 
mortgage  of  1SS3,  on  such  easement  in  the 
Hoffman  claim,  and  have  litigated  with  tbe 
mortgagees  in  that  case  substantially  the 
same  issue  Dixon  is  now  waging  with  de- 
fendant here.    Tolman  t.  Smith,  85  Ca.1. 


280,  24  Pac.  743.  But  they  expressly  dis- 
claimed any  Interest  In  the  land  which  was 
the  subject  of  that  suit;  and  the  Judgment 
there,  foimded  on  such  disclaimer,  and  the 
sale  and  deed  to  Scbermeier,  extinguished 
the  lien  they  had  on  every  part  of  the  Hoff- 
man claim,  including  the  section  of  the  ditch 
lying  above  the  mining  claim,  which,  as  an 
appurtenance  thereof,  was  Included  In  the 
disclaimer.  It  results  that  Dixon,  as  pur- 
chaser at  the  sale  under  the  Jud^uent  ob- 
tained by  himself  and  TUlotson,  acquired  no 
interest  in  the  ditch  above  the  easterly  Une 
of  the  Hoffman  claim.  Reynolds  v.  Hosmer, 
51  CaL  205.  The  Judgment  and  coder  ap- 
pealed from  should  be  afflrmed. 

We  concur:  YANGUEF,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(1  Kan.  A.  ay 
WILSON  et  al.  v.  WILLET.i 

{Court  of  Appeals  of  KanRas.  Southern  Depart- 
ment. E.  D.   July  16,  1895.) 

Bboosd  ott  Appeal— Filing  Casb  Hadb— Cbk- 

TiFiCATE  OF  Judge. 

1.  When  no  case  made  was  filed  in  the 
court  below,  and  no  original  case  made,  or 
a  certified  transcript  of  the  recordsof  said  court, 
la  filed  with  the  petition  in  error,  Uie  case  must 
be  diBmisBod.  A  case  must  stand  upon  its  own 
merits,  and  any  defect  therein  cannot  be  reme- 
died by  the  crrtlficate  of  the  jndge.  "The  siima- 
ture  of  the  judge  to  a  caoe  nuule  or  a  hiil  of  ex- 
ceptions imports  the  truthfulness  of  the  pre- 
ceding statements  in  such  case  or  bill,  and  noth- 
ing more."  Brown  v.  Johnson.  14  Kan.  377; 
Eddy  T.  Weaver,  15  Pa&  402,  37  Kan.  540. 

2.  The  statements  contained  in  tbe  record 
attached  to  this  petition  in  error  are  not  suffi- 
cient to  constitute  a  legal  case  made. 

(Syllabua  by  tbe  Court) 

Error  from  district  court,  Labette  county; 
J.  D.  McCue,  Judge. 

Action  by  Elisabeth  E.  WlUey  against  Wil- 
liam P.  WUaou  and  tbe  First  National  Bank 
of  Oswega  Judgment  for  plaintiff,  and  de* 
tettdants  brins  error.  Dlamlsaed. 

Ooae  ft  Olane.  ft>r  pAftlntUEi  In  oicr. 
Kimball  ft  Osgood,  tar  defendant  In  oior. 

DBNNISON,  X  The  defendant  In  error  In 
this  caM  ralsea  the  queetlon  of  the  anfllciai- 
cy  <tf  the  cue  made,  and  claims  that  there 
Is  no  mffldent  case  made  filed  with  the  peti- 
tion In  error  to  enable  this  court  to  rwlew 
the  questlonB  raised  by  fbe  plaintiff  in  oror. 
Attached  to  tbe  petitlou  In  error  is  an  Index, 
and  then  the  following:  "Elbabeth  E.  WHley, 
Plaintiff,  TS.  W.  P.  Wilson  and  the  First  Na- 
tional Bonk  of  Oswego,  Defendanta  In  the 
District  Court  fw  Labette  Oounty.  Kanssfl. 
Case  Hade.  Forthepurposeof  preserving  the 
record  In  a  omiplete  form.  In  order  that  they 


1  Rehearing  denied. 
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may  thereby  protect  their  rights,  said  defend- 
ants ask  the  allowance  of  the  following  case 
made,  and  that  the  same  be  made  to  em- 
brace all  the  pleadings  on  file  in  the  case, 
all  the  eTtdence  offered  and  Introduced  at 
the  trial,  all  the  Instructions  of  the  court  to 
the  jury,  the  verdict  of  the  Jury,  the  jour- 
nal entry  of  tbe  order  overruling  defendant's 
motion  for  a  new  trial,  the  judgment  ren- 
dered, and  the  order  fixing  time  for  making, 
serving,  and  settling  the  case  made,  a  com- 
plete transcript  of  which  Is  hereto  annexed. 
In  addition  to  the  objections  and  exceptions 
of  defendants  that  appear  in  tbe  record,  de- 
fendants excepted  to  the  court's  InstructionB 
to  the  jury,  and  especially  to  that  part  of  it 
defining  the  liability  of  defendants  in  caring 
for  the  property  taken,  and  as  to  the  ques- 
tion of  tbelr  responsibility  for  its  damage 
while  in  their  possession.  In  passing  on  de- 
fendants' motion  for  a  new  trial,  and  deter- 
mining the  amount  It  would  require  the 
plaintiff  to  remit  in  order  to  secure  a  Judg- 
ment on  the  verdict,  the  court  found  the 
plaintiff's  actual  damage  was  $449.75.  To 
this  amount  be  added  7  per  cent.  Interest 
from  June  10,  1889,  the  time  the  property 
was  levied  on,  to  May  31,  1890,  the  day  of 
the  trial,  amounting  to  $27;  the  actual  dam- 
age, and  interest  thereon  from  the  time  the 
property  was  injured  to  the  time  the  verdict 
was  rendered,  amounting  to  $470.75,  which 
amount  he  allowed  tbe  plaintiff  to  take  judg- 
ment for  in  lieu  of  $t^2,  as  found  by  the  ju- 
ry. And,  plaintiff  consenting  to  such  reduc- 
tion, defendants'  motion  for  a  new  trial  was 
overruled.  To  the  allowance  of  Interest  and 
amount  of  damage  sustained  defendants  ob- 
jected, and  duly  excepted  to  the  court's  rul- 
ing thereon.  Defendants  also  duly  excit- 
ed to  tbe  order  overruling  tbelr  motion  for  a 
new  trial." 

This  is  the  only  statement  made  by  this 
plaintiff  in  error  to  be  found  anywhere  in 
the  purported  case  made.  Without  any  de- 
scription or  explanation  or  statement,  appear 
a  petition,  an  amendment  thereto,  an  answer, 
a  reply,  motion  for  new  trial,  what  is  proba- 
bly intended  to  be  a  journal  entry,  but  which 
nowhere  states  that  it  is,  containing  the  ver- 
dict of  tbe  jury,  and  what  is  probably  In- 
tended as  the  order  of  the  court  in  overruling 
the  motion  for  a  new  trial,  some  Instructions 
to  jury,  and  some  evidence,  followed  by  a 
certificate  of  the  judge,  which  Is  as  follows: 

"In  the  District  Court  for  Labette  County, 
Kansas.  Elizabeth  E.  WlUey,  Plaintiff,  vs. 
W.  P.  Wilson  &  The  First  National  Bank 
of  Oswego,  Kansas,  Defendants.  I,  J.  D. 
McGue,  judge  of  tbe  Eleventh  judicial  dis- 
trict, Kansas,  do  hereby  certify  that  tbe 
foregoing  case  made  was  served  within  the 
time  allowed;  that,  with  all  amendments 
suggested.  It  was  on  due  notice  presented  to 
me  within  the  time  required;  that  It  contains 
all  the  pleadings  In  the  case,  all  the  evidence 
introduced  on  the  trial  thereof,  all  the  In- 
Btmctlons  of  the  conrt  to  the  Jury,  the  ver- 


dict of  the  jury,  the  order  of  the  conrt  over- 
ruling defendant's  motion  for  a  new  tilal 
thereof,  the  Judgment  of  the  court,  all  objec- 
tions and  all  exceptions  taken  to  the  rulings 
of  the  court  during  the  trial.  The  case  made, 
as  thus  constituted,  served,  and  presented,  Is 
hereby  allowed  by  me,  and  the  clerk  of  said 
court  Is  hereby  directed  to  attest  the  same, 
and  attach  the  seal  of  said  court  hereto,  and 
file  It  among  tbe  papers  in  said  case.  Done 
at  my  chambers,  In  Columbus,  Labette  coun- 
ty, Kansas,  this  20th  day  of  September,  1890. 
J.  D.  McCue,  Judge  lltb  District. 

"Attest:  Colon  Hodge,  Clerk  of  tbe  Dhh 
trict  Court,  Labette  County,  Kansas.  [Seal.]" 

Tbe  question  to  be  decided  is  as  to  whether  a 
legal  case  made  was  presented  to  the  judge  for 
settlement;  and  In  deciding  this  question  the 
case  made  must  stand  upon  its  own  merits, 
and  any  defect  therein  cannot  be  remedied  by 
the  certificate  of  the  judge.  "The  signature 
of  tbe  judge  to  a  case  made  or  bill  of  excep- 
tions imports  the  truthfulness  of  the  preced- 
ing statements  in  such  case  or  bill,  and  noth- 
ing more."  Brown  v.  Johnson,  14  Kan.  877; 
Eddy  V.  Weaver,  37  Kan.  540,  15  Pac.  492. 
The  only  statement  in  said  case  made  that 
the  proceedings  had  in  the  court  below  were 
all  incorporated  into  tbe  case  made  is  found 
In  the  following  statement  at  the  beginning 
of  what  purports  to  be  a  case  made:  "For 
the  purpose  of  preserving  the  record  In  a 
complete  form,  In  order  that  they  may  there- 
by protect  their  rights,  said  defendants  ask 
the  allowance  of  the  following  case  made, 
and  that  the  same  be  made  to  embrace  all 
the  pleadings  on  file  In  tbe  case,  all  tbe  evi- 
dence offered  and  introduced  at  the  trial,  all 
the  Instructions  of  tbe  court  to  the  jury,  the 
verdict  of  tbe  jury,  the  journal  entry  of  tbe 
order  overruling  defendant's  motion  for  a 
new  trial,  the  judgmait  rendered,  and  tbe 
order  fixing  time  for  making,  serving,  and 
settling  the  case  made,  a  complete  transcript 
of  which  Is  hereto  annexed."  The  writer  of 
this  opinion  has  given  a  good  deal  of  time 
and  study  to  this  statement,  attempting  to 
make  it  save  this  case  made  If  possible.  An- 
alyzing this  statement  In  all  its  bearings,  we 
find  that  In  It  tbe  defendants  In  the  court 
below  ask  the  allowance  of  the  following 
cose  made  for  the  purpose  of  preserving  the 
record  and  protecting  their  rights,  and  tlikt 
the  same  (and  the  word  "same"  in  this  con- 
nection must  certainly  refer  to  tbe  thing 
they  ask  for,  which  Is  tbe  allowance  of  tbe 
following  case  made)  be  made  to  embrace  all 
tbe  pleadings  on  file  In  the  case,  all  the  evi- 
dence offered  and  Introduced  at  the  trial,  all 
tbe  InBtructlons  of  the  court  to  the  jury,  tbe 
verdict  of  the  jury,  tbe  journal  entry  of  the 
order  overruling  defendants'  motion  for  a 
new  trial,  the  judgment  rendered,  and  the 
order  fixing  time  for  making,  serving,  and 
settling  the  case  made.  A  fair,  reasonable 
Interpretation  of  this  language  must  be  con- 
strued to  mean  the  defendant  In  the  court 
below  asked  the  judge  In  his  allowance  at 
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the  following  case  made  to  make  It  embrace 
all  these  things,  and  the  judge,  In  his  certif- 
icate, complied  with  this  request,  and  made 
his  allowance  containing  everything  aslied 
for  In  this  statement.  We  now  come  to  the 
last  clause  or  sentence  of  this  statement,  "a 
complete  transcript  of  which  Is  hereto  an- 
nexed." It  is  evident,  If  this  can  be  sustain- 
«d  as  a  legal  case  made,  this  sentence  moat 
be  relied  upon  for  that  purpose.  A  tran- 
script Is  "an  official  copy  of  certain  proceed- 
ings In  a  com*t."  It  Is  evident  that  this  whole 
statement  quoted  la  a  request  to  the  Judge  to 
allow  the  following  case  made,  to  make 
the  allowance  embrace  certain  things  therein 
specified,  and  ends  with  the  statement  to  the 
Judge  that  a  complete  official  copy  of  those 
proceedings  is  hereto  annexed.  The  proceed- 
ings which  follow  nowhere  have  the  certif- 
icate of  the  cleric,  or  any  one  else,  that  they 
are  true  and  correct  copies  of  all  the  proceed- 
ings which  were  had  in  the  case.  It  wUl 
hardly  be  contended  that  the  judge  intended 
to  certify  that  the  papers  which  are  annex- 
■ed  to  this  statement  w^ere  an  official  copy  of 
the  prccee.1ings  In  this  case,  and,  if  he  did 
so  Intend,  it  is  plain  to  be  seen  that  the  state- 
ment would  not  be  true.  But,  giving  this 
last  sentence  the  most  favorable  consti"uctlon 
tliat  could  i)ossib]y  be  put  ui>on  It,  and  mak- 
ing It  say  tlint  annoxed  to  this  statement  is  a 
complete  transcript  of  all  the  pleadings  on 
file  In  the  case,  all  the  evidence  offered  and 
Introduced  at  the  ti-lal,  all  the  Instructions  of 
the  court  to  the  jury,  tlie  verdict  of  the  jury, 
the  journal  entry  of  the  order  overruling  de- 
fendants' motion  for  a  new  trial,  the  judg- 
ment rendered,  and  tlie  order  fixing  time  for  i 
making,  serving,  and  settling  the  case  made,  , 
this  would  not  i>e  a  sutfieicut  statement  in  a 
case  made,  even  though  certified  by  the 
Judge  that  tlie  statement  was  tnie,  to  assure 
this  court  that  It  was  reviewing  all  the  pro- 
ceedings had  in  the  case,  and  none  other. 
While  this  would  state  that  this  was  a  com- 
plete transcript  of  all  the  pleadings  on  file 
in  the  case,  there  is  no  statement  that  there  ' 
are  no  other  pleadings  attached  hereto; 
there  is  no  statement  that  there  Is  no  evi-  ; 
dence  In  the  record  which  was  not  offered  or  ' 
Inti-oduced  at  the  trial;  there  Is  no  state-  ; 
mcnt  that  there  are  no  Instructions  In  the 
record  that  were  not  given  by  the  court.  : 
Should  the  court  have  given  five  instructions, 
and  tlie  i-ecord  contained  ten,  still  tiie  state- 
ment that  there  Is  annexed  a  complete  tran- 
script of  all  the  Instructions  given  by  the 
court  would  be  absolutely  true.  While  the 
statement  would  be  made  that  this  contains 
all  the  proceedings  had.  there  is  no  state- 
ment that  all  of  these  proceedings  were  had. 
We  are  reluctantly  compelled  to  hold  that 
this  Is  not  a  legal  cfise  made;  neither  is  it  a 
transcript  of  tlie  proceedings.  Section  4(i47, 
Oen.  St.  LSSn,  reads  as  follows:  "That  In  all  j 
actH)nM  liereinaftcr  instituted  by  petition  in 
error  In  the  supremo  court,  tlie  plaintiff  in 
error  shall  file  with  the  petition  In  error  the 


original  case  made  filed  In  the  court  below, 
or  a  certified  transcript  of  the  record  of  said 
court."  In  this  case  there  was  no  case 
made  filed  in  the  court  IkIow,  and  no  orig- 
inal case  made  or  a  citified  transcript  of 
the  record  of  said  court  is  filed  with  this  peti- 
tion in  error.  It  is  the  order  of  the  court 
that  this  case  he  dismissed.  All  the  Judges 
concurring. 


(1  Kan.  A  »8> 
FULLER  et  al.  v.  IRYXN  et  A 
(Court  of  Aiq>eals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  16.  1895.) 
Vbndok's  LiBy— Partiai.  Pathbnt  of  Mobtgaoi 

— SL'BROQATION. 

1.  S.,  as  grantor^  made  and  delivered  a 
deed  conveyinfr  certain  real  estate  to  M..  and 
took  the  promissory  note  of  M.  as  a  part  con- 
sideration for  the  land  couTcyed,  and  the  note 
is  signed  by  M.,  his  wife,  aud  another  party,  as 
surety  thereon,  aud  *he  note  contains  a  state- 
ment that  it  Is  given  In  consideration  of  part  pur- 
chase of  the  real  estate  describing  the  same. 
HHil.  that  the  note  does  not  create  a  lien  upon 
the  lands  conveyed. 

2.  Where  a  party  purchases  lands  that  are 
incumbered  by  mortgage,  and,  after  he  takes 
poiisessiou  thereof,  he  pays  to  the  mortgagee 
part  of  the  money  secured  by  the  mortgage,  and 
other  imrtios  are  interested  in  the  land,  upon 
a  foreclosure  of  the  mortRaRO  for  the  unpaid  bal- 
ance due  the  purehuser  who  has  paid  part  of  the 
money  due  under  the  murtKage  ia  eiitlded  to  be 
subrogated  to  the  rights  of  the  mortgagee  so 
far  as  the  amount  he  has  paid  to  protect  the 
land  against  the  lien  of  the  mortgage. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Bourbon  county; 
S.  H.  Allen,  Judge. 

Action  by  D.  F.  Coon  against  David  Ful- 
ler. M.  J.  Irvin,  and  others.  From  the  judg- 
ment, defendant  Fuller  brought  error.  Up- 
on his  death  the  proccc<1iug  was  revived  In 
the  name  of  his  heirs.  Reversed. 

C.  E.  Cory,  for  plaintiffs  in  error.  Ed.  C. 
Gates,  for  defendants  in  error. 

JOHNSON,  P.  J.  This  was  a  suit  on  note 
and  mortgage,  brought  by  D.  F.  Coon,  as- 
signee of  W.  T.  Fraukcnberger,  on  one  certain 
promlssoiT  note  executed  by  John  W.  Sliaw 
and  Ids  wife,  I^nica  T.  Shaw,  dated  No- 
vember 8,  1SS3,  to  W.  T.  Frankenberger,  for 
the  sura  of  SOD,  due  In  March,  IStid,  with  10 
per  cent,  interest  from  date,  to  secure  the  pay- 
ment of  this  note  and  another  note  of  ST  due 
March  1,  lS8o.  Shaw  aud  his  wife  executed 
a  mortgage  on  a  certain  tract  of  land  then 
owned  by  them  situated  in  Bourbon  county, 
Kan.  The  mortgage  was  duly  executed, 
and  recorded  in  the  proper  office.  Before 
this  note  became  due,  Frankenberger  sold 
and  indorsed  it  to  D.  F.  Coon.  A  copy  of 
this  note  is  attached  to  the  petition  of  the 
plaintiff,  D.  F.  Coon,  with  ceiiain  payments 
indorsed  thereon.  I'lalntlff  prays  for  a  judg- 
meut  against  John  W.  Shaw,  Leouica  T. 
Sliaw,  aud  W.  T.  Frankenberger  for  the 
amount  due  on  the  note,  to  wit.  $75  and  in- 
terest, and  for  a  foreclosure  of  the  mort- 
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gage.  The  defendaDt  M.  X  Irrln  filed  au 
iiuswer  and  cross  petition,  in  which  lie  set 
out  that  on  the  13th  day  ot  May,  1884,  John 
W.  Shaw  and  lA-onlca  T.  Shaw,  brfng  the 
owners  of  the  premises  described  lu  the 
mortgage  to  Fraukeuberger,  sold  and  con- 
veyed the  same  unto  one  Jack  McXair,  and 
as  a  part  consideration  for  the  purchase 
money  for  said  lands  Jack  McNalr  and  Cyn- 
thia McNair,  his  wife,  and  Huston  Brlce, 
executed  and  delivered  to  the  said  John  W. 
Shaw  their  certain  promissory  note  In  writ- 
ing, whereby  they  promise  to  pay  to  the  or- 
der of  John  W.  Shaw,  two  years  after  date, 
the  sum  of  $115,  with  interest  from  date  at 
the  rate  of  10  per  cent  per  annum.  Said 
note  contained  a  statement  therein  that  It 
was  given  for  the  purchase  of  lands,  de- 
fcribing  the  same  lands  that  are  described  lu 
the  mortgage  to  Frankenberger.  Shaw 
thereafter,  for  value,  l)efore  maturity,  in- 
dorsed said  note  in  writing  to  Irviu  & 
Lewis.  On  the  18th  day  of  October,  1884, 
Jack  McXair  died.  Afterwards  Cynthia  Mc- 
Xair,  widow  of  Jack  McNalr,  deceased,  mar- 
ried Huston  Brlce,  and  said  Cynthia  and 
Huston  are  now  living  together  as  hus^band 
and  wife.  On  the  5th  day  of  April,  1887, 
tliey  executed  and  delivered  to  In-in  & 
Lewis  their  promissory  note,  and  thereby 
promised  to  pay  to  said  Irvln  &  I^ewls,  De- 
cember 1,  1887,  the  sum  of  J48.D4,  with  10 
per  cent,  interest  from  date.  That  Irvin  & 
I^ewis  are  the  owners  and  holders  of  said 
note,  and  attaches  a  eopj'  of  the  note  to  his 
answer  and  cross  petition.  On  said  5th 
day  of  April,  1887,  said  Cyuthla  Brlce  and 
Huston  Brlce  executed  and  delivered  their 
certain  other  promissory  note  to  said  Irvln 
&  Lewis  for  the  sum  of  $100,  due  one  year 
after  date,  with  lt>  per  cent  per  annum 
from  date,  and  attaches  a  copy  of  said  note 
to  his  answer  and  cross  petition.  That  said 
two  promissory  notes  were  in  renewal  of  the 
note  ^ven  to  Jack  McNair  and  Cynthia  Mc- 
Nair and  Huston  Brice  to  John  W.  Shaw  as 
a  part  of  the  purchase  money  of  the  prem- 
ises described  In  the  mortgage  to  Fraukeu- 
berger. On  the  execution  of  said  two  notes 
by  Cynthia  Brlce  and  Huston  Brice  It  was 
agreed,  aud  Is  so  stated  In  the  mortgage  ex- 
ecuted at  the  same  time  to  secure  said  notes, 
that  the  consideration  of  said  notes  was 
purchase  money  for  the  property  described 
in  said  mortgage.  On  the  5th  day  of  April, 
1887,  Cynthia  Brlce  and  Huston  Brlce,  for 
the  purpose  of  securing  the  sums  of  money 
to  become  due  on  said  notes,  made,  executed, 
and  delivered  to  said  Irvln  their  certain 
mortgage,  and  thereby  conveyed  said  lands 
and  tenements  to  them  (being  the  same  lands 
described  in  the  Fraukenlwrger  mortgage). 
That  said  mortgage  was  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Bourbon 
county,  Kan.,  and  attaches  a  copy  of  the 
mortgage  to  his  answer  and  cross  petition. 
That  the  notes  are  past  due  and  are  unpaid. 
Irrln,  In  bis  answer  and  cross  petition,  al- 


leges that  D.  F.  Coon,  John  W.  Shaw,  Leo- 
nica  T.Shaw,  Martha  Fiilier, Itosetta  Shields, 
Dora  Itlley.  Alfred  McNair  (minor),  George 
McNalr  (minor),  Mary  McNair  (minor),  each 
claim  to  have  some  interest  In  said  lauds, 
but  he  alleges  that  whatever  interests  they 
have  therein  are  Inferior  and  subordinate  to 
the  lien  of  Irviu  &  I^wls  for  purchase  mon- 
ey and  mortgage  lien,  and  prays  judgment 
against  ('ynthia  Brlce  aud  Huston  Brice  for 
the  amount  due  on  aald  notes,  with  interest, 
and  for  a  decree  of  foreclosure  of  said  mort- 
gage, and  forever  barring  all  of  the  defend- 
ants. Lenls  afterwards  assigned  his  Inter- 
est in  the  note  and  mortgage  to  M.  J.  Irvln. 
Thereafter  David  Fuller  and  Martha  Fuller 
filed  their  answer  and  cross  petition.  Thoy 
admit  that  the  note  and  mortgage  set  up  In 
the  petition  of  Coon  were  executed  as  there- 
in alleged,  but  they  deny  each  and  every 
other  allegation  In  said  petition.  By  way  of 
affirmative  relief  they  allege  that  after  the 
mortgage  and  notes  were  given,  about  Janu- 
ary, 18Sii,  Jack  McNalr  owned  the  land  de- 
scribed in  plaintiff's  petition,  and  at  that 
time  he  died,  leaving  as  his  sole  surviving 
heirs,  Cynthia  McNalr  (now  Cynthia  Brice), 
Martha  Fuller,  wife  of  David  Fuller,  Ros- 
etta  Shields,  Dora  Riley,  Alfred  McNalr  (a 
minor),  George  McNalr  (minor),  and  Mary 
McNair  (minor),  the  last  six  named  being 
children  of  said  Jack  McNalr,  deceased.  On 
March  26,  188tl,  Cynthia  McNair  (now  Cyn- 
tlila  Brlce)  sold  her  interest  In  the  land  de- 
scribed in  the  petition  of  plalntlB!  (Coon)  to 
these  defendants,  and  they  took  possession 
of  the  same  In  purstunce  of  said  sale,  and 
they  have  ever  since  had,  and  now  have, 
exclusive  peaceable  {wssesslou  of  said  real 
estate,  and  are  the  owners  thereof.  Cynthia 
McNair  has  since  said  sale  intermarried  with 
one  HustcHi  Brlce.  A  part  of  the  considera- 
tion of  the  purchase  of  said  land  was  the 
payment  by  these  defendants  of  the  first 
note  described  and  copied  in  the  mortgage 
set  out  as  exhibit  to  plalntlfTs  petition. 
Defendaut  Cynthia  McNalr  Brlce,  agreed 
to  pay  the  other  note,— that  Is,  the  note  upon 
which  plaintiff  sues,— and  was  to  protect 
these  defendants  against  said  mortgage. 
Afterwards  she  and  the  rest  of  her  family 
could  not  keep  up  the  interest  on  plalntlfTs 
note,  and.  In  order  to  protect  the  property 
in  which  these  defendants  were  cotenants 
with  other  defendants  above  named,  these 
defendants  paid  Interest  on  plaintiff's  note 
as  partly  shown  by  Indorsements  set  up  in 
the  plalntlfTs  petition  to  the  amount  of  $36.- 
50;  all  of  It  before  the  last  of  1886.  These 
defendants  now  own  i"/2o  of  sold  real  es- 
tate, and  have  a  Hen  on  the  balance  the 
land  for  $36.50,  with  10  per  cent  per  annum 
from  January  1,  18S7.  Long  after  the  hap- 
pening of  these  events,  defendant  Cynthia 
Brice  and  her  husband.  Huston  Brlce,  ex- 
ecuted the  note  and  mortgage  to  Irvln  & 
I^ewls  on  which  they  base  their  cross  peti- 
tion; said  mortgage  is  Junior,  Inferior,  and 
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subordinate  to  the  rights  ot  these  defend- 
ants; and  ask  that  all  the  h^rs  be  made 
parties  to  this  suit,  and  be  required  to  an- 
swer the  same,  and  to  be  subri^ted  to  the 
rights  of  the  mortgage  to  the  extent  paid 
by  them;  and  on  the  foreclosure  of  said 
mortgage,  after  paying  costs  and  Judgment, 
they  be  decreed  ib/so  of  the  mimey,  and  that 
it  be  sold  free  and  dear  of  all  claims  of  de- 
fendants Irrln  and  Lewis.  Cynthia  Brlce 
and  Huston  Brlce  api>ear,  and  file  answer 
and  cross  petition,  In  which  they  admit  the 
givliv  of  all  the  notes  set  out  in  plaintlCTs 
petiUon  and  in  tlie  cross  petition  of  defend- 
ant Irrln,  and  Amy  the  sale  of  the  land  to 
Fuller,  and  allege  that  there  was  a  certain 
note  glT«i  by  Jack  McNalr,  his  wife,  Cyn- 
thia McNalr,  and  Huston  Biice,  to  John  W. 
Shaw,  for  the  sum  of  fU5,  dated  May  15, 
1884,  due  two  years  after  date,  payable  to 
John  W.  Shaw,  and  was  glroi  for  part  of 
the  purchase  money  of  the  mortgaged  prem- 
ises, and  so  stated  In  said  note.  Said  note 
was  MiA  and  indorsed  In  writing  to  Irrln  & 
liSwls.  They  also  admit  that  at  the  death 
of  Jack  McNalr  he  left  surviTlng  him  the 
persons  named  In  the  answer  and  cross  pe- 
tition of  David  Fuller  as  his  hdrs  at  law, 
and  arer  the  facts  to  be:  Shortly  after  the 
death  of  Jack  McXalr  said  Darld  Fuller  and 
Martha  Fuller  came  to  said  Cynthia  McNair, 
and  requested  permission  to  occupy  said 
premises,  and  then  and  there  agreed  that. 
In  consideration  for  such  occupancy,  to  pay 
the  taxes  and  keep  up  the  Improvements, 
and  would  assist  her  In  paying  for  the  farm, 
and  that  when  she  sold  the  premises  they 
should  be  paid  back  the  amount  of  money 
they  advanced  In  paying  off  said  lucum- 
brance  on  said  premises,  after  deducting  a 
reasonable  sum  for  the  use  of  Bald  premises. 
On  the  8th  day  of  November,  1SH4,  they  paid 
the  Interest  then  daeon  the  mortgage^  amouut- 
Ing  to  $13.50,  which  she  claims,  with  10  per 
cent.  Interest  from  November  8,  1881.  That 
Fuller  failed  to  pay  taxes  and  to  keep  up 
Improvements,  but  neglected  the  same,  to 
her  damage,  etc.;  and  that  she  Is  now  the 
owner  of  tme-balf  interest  In  said  lands,  and 
that  the  rental  value  of  the  same  during 
the  time  Fuller  has  been  in  pMsesslon  is 
$200,  and  demands  judgment  for  this  sum, 
and  on  the  foreclosure  of  the  mortgage  the 
money  be  distributed  as  follows:  (1)  Pay- 
ment of  the  costs  of  tlie  action;  (2)  payment 
of  taxes;  (3)  plalntiflTs  mortgage;  (i)  Ir- 
Tln's  claim  for  purchase  money;  (5)  payment 
of  her  claim  for  $13.50,  with  10  per  cent, 
from  November  S,  1S84;  (tl)  the  residue  di- 
vided into  two  part»,  one-half  to  herself  and 
the  other  linlf  to  the  heirs  of  Jack  McXair. 
David  Fuller  and  his  wife  answer  the  cross 
petition  of  IrvlD,  specially  denying  that  de- 
fendants Brlce  and  Brlce  had  any  Interest 
in  the  land  whm  they  executiMl  the  mort- 
gage. Defendant  Irrln  replied  to  the  an- 
swer of  Fuller  and  Fuller  by  geucral  denial. 
This  action  was  tried  by  the  court  without 


a  Jury,  and  the  court  made  special  findings 
of  facts  and  ctniduslons  of  law,  and  found 
the  facts  as  follows:  John  W.  Shaw  owned 
the  hind  March  14,  1884,  and  on  said  day 
mortgaged  it  to  W.  T.  Frankenberger.  Fiank- 
enlierger  Indorsed  the  note,  before  due,  to  D. 
F.  Coon.  On  the  14th  day  of  March,  1SS4, 
Shaw  sold  E^d  land  to  Jack  McNair,  who  as- 
sumed the  payment  of  the  mortgage  of  Frank* 
enberger.  Jack  McNalr  also  gave  his  note, 
signed  by  himself  and  Qynthla  McNair,  with 
Huston  Brlce  as  surety  thereon,  to  Shaw  for 
the  sum  of  9124.  The  note  recited  that  It 
was  given  in  part  payment  of  the  purchase 
of  said  lands,  NMthw  Jack  Midair  or  his 
vrlfe  ever  lived  on  the  lands.  In  1885,  Jack 
McNair  died,  leaving  as  his  heirs,  Cynthia 
McNalr,  his  widow,  and  six  children,  one  of 
whom  was  a  danghtw.  who  Is  one  of  the 
defendants,  Martha  Fuller,  wife  of  Darid 
Fuller.  In  1886,  David  Fuller  went  Into 
possessloa  of  said  lands  as  tenant  of  Cynthfa 
McNair,  and  commenced  to  Improve  the  same. 
Afterwards,  In  the  same  year,  at  the  request 
of  Cynthia  McNalr,  he  paid  $72  to  the  then 
owner  of  plalntlfr's  mortgage  (that  being  the 
amount  of  the  first  note),  and  took  up  the 
note.  He  also  paid  In  the  same  manner  $20 
on  the  second  note  set  up  in  plalntifiTs  peti- 
tion in  said  mortgage.  Shortly  thereafter 
Cynthia  McNair  sold  to  David  Fuller  her  one- 
half  Interest  of  said  lands.  She  executed, 
acknowledged,  and  delivered  a  deed  of  con- 
veyance of  the  same  to  David  Fuller,  but  the 
deed  was  lost,  and  never  recortted.  Fullo- 
held  possession  of  the  farm,  claiming  owner- 
ship under  said  purchase,  ever  since.  On 
April  5,  1887,  defendant  Irvin,  who  had 
bought  before  maturity  the  $124  note  given 
by  ^IcXalr  (to  show  for  the  purchase  of  said 
land),  which  was  then  past  due.  surrendered 
the  note  to  Mrs.  McNalr.  who  In  the  meantime 
had  married  defendant  Huston  Brice,  and 
took  the  note  and  mortgage  set  up  in  his  an- 
swer and  cross  petition,  Irvin  having  fun 
knowledge  of  plaintiff's  mortgage.  Irvlu's 
mortgage  reciteil  that  It  was  given  fOr  the 
purchase  price  of  resl  estate. 

As  conclusion  of  the  law  the  court  finds: 
(1)  That  plahitiff,  D.  F.  Coon,  should  have  a 
first  Hen  on  the  farm  for  the  amount  due  on 
his  note,  to  wit,  $83,  with  10  per  cent.  Inter- 
est from  date  of  his  Judgment.  (2)  That  de- 
fendant Irrln  should  have  a  second  lien  on 
all  of  said  real  estate  for  the  amount  of  his 
nott%  said  Irrln  having  acquired  hia  rights  by 
virtue  of  the  mortgage  set  up  In  his  answer. 
(3>  Defendant  Fuller  is  entitled  to  any  bal- 
ance that  remains  over  after  the  above  liens 
ai-e  satislled.  (4)  Defendant  Irvin,  when  he 
took  bis  mortgage,  was  not  bound  to  take 
notice  of  the  character  or  basis  of  defendant 
Fullei''8  iKissesslon.  because  Irrln  knew  that 
Martlia  Fuller,  wife,  was  daughter  of  Jack 
McXalr,  deceased,  and  hence  had  a  right  to 
presume  that  Fuller  held  as  heir  for  the  other 
heirs  as  well.  Defendant  Fuller  Is  not  enti- 
tled to  be  subrogated  to  any  righto  under 
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plaintiff's  mortgage,  n«-  entitled  to  anything 
until  attet  defendant  Irrln'a  claim  is  fnlly 
satisfied.  To  every  fact  and  conclusion  of 
law  and  to  the  Judgment,  defendant  David 
Fuller  duly  excepted,  lliereefter,  on  the  5th 
day  of  January,  1801,  David  Fuller  filed  his 
motlMi  to  modify  said  Judgment  and  decree, 
so  that  his  rights  in  the  land  inrolved  be  de- 
clared prior  and  paramount  to  that  of  d^end- 
ant  Irvin;  that  the  decree,  as  it  stands,  is 
contrary  to  the  findings  of  fact,  and  is  not 
supported  by  them,  and  is  contrary  to  law. 
This  motion  was  overmled,  to  which  defend- 
ant li^dler  excepted,  and  on  January  Q.  1891, 
defendant  David  Fuller  filed  his  motion  that 
the  Judgment  and  decree  be  set  aside,  and 
for  a  new  trial,  for  error  occurring  on  the 
trial  of  said  cause,  and  that  the  Judgment 
should  have  been  for  defendant  Fuller;  that 
the  Judgment  is  contrary  to  the  evidence  and 
cwitrary  to  law.  The  motion  was  orerniled 
by  the  court,  and  defendant  Fuller  duly  ex- 
cepted, and  30  days'  time  was  given  to  make 
and  serve  case  for  the  aqprone  court 

Tbe  principal  question  In  this  case  is,  did 
M.  J.  Irvln  have  a  lien  on  the  mortgaged 
premises  by  reason  of  the  indorsement  by 
Shaw  to  him  of  the  (12^  note  of  Jack  Mc* 
NiUr  et  al.,  which  was  given  in  con^eration 
of  the  purcliase  price  of  the  real  estate?  In 
other  words,  does  the  vendor  of  real  estate 
where  he  executes  to  tlie  vendee  at  the  time 
of  the  sale  a  deed  ftir  the  same,  and  takes 
his  promissory  note  tox  the  purchase  price 
thereof,  liave  a  Uen  on  the  premises  so  sold? 
The  supreme  court.  In  a  rery  early  polod  In 
the  Judicial  history  of  this  state,  decided  that 
there  Is  no  such  thing  as  a  vendor's  Uen  un- 
der our  law.  In  the  case  of  Simpson  v.  Mun- 
dee,  3  Kan.  172,  Chief  Justice  Orosier,  ddtr- 
erlng  the  (pinion  of  the  court,  says:  'The 
doctrine  of  vendor's  lien  is  repugnant  to  the 
general  real-estate  Jurisprudence  of  this  state 
as  contemplated  and  established  by  statute, 
and  a  recognition  of  Its  existence  here  would 
savor  more  of  leglsiatlre  than  Judicial  de- 
termination; hence  It  cannot  and  should  not 
be  recognized  as  a  part  of  our  law."  In  the 
case  of  Greeno  t.  Barnard,  18  Kan.  518,  Jus- 
tice Valentine,  delivering  the  opinion  of  the 
court,  says:  "He  claims  the  court  below  err- 
ed In  fln(Ung  that  plaintiff  had  a  lien  for  the 
amount  of  said  notes  on  defendanlfs  land, 
and  also  erred  In  rendering  Judgment  for  the 
sale  of  said  land.  These  are  the  only  ques- 
tions in  the  case.  We  tiitak  the  court  below 
did  so  err.  There  is  no  such  thing  in  this 
state  as  a  vendor's  Uen  created  by  a  mere 
oi»eratlon  of  law,  or  by  mere  force  of  the  rules 
of  equity."  The  supreme  court  has  never 
held  that  tlie  vendor  of  real  estate  held  a  lien 
on  the  granted  in%mises  unless  the  parties  so 
agreed  and  preserved  the  li«n  either  In  the 
deed  of  conveyance,  or  by  withholding  the 
deed  as  a  security  for  the  payment  of  the  pur- 
chase money,  or  by  taking  a  mortgage  on 
the  premises  conveyed.  Did  M.  J.  Irvln  ac- 
quire any  Uen  on  the  land  by  reason  of  the 


mortgage  from  Cyntlila  Brlce  and  Huston 
Brlce  after  sbe  bad  cooTeyed  all  her  Interest 
to  David  Fuller,  and  Fuller  was  in  the  open 
and  notorious  possession  thereof  at  the  time, 
claiming  to  be  the  owner?  The  court  below 
found  as  a  fact  that  In  1886  David  Fuller 
went  into  possession  of  the  land  as  a  tenant 
of  Cyntlila  McXair,  and  commenced  to  Im- 
prove the  same.  Afterwardn,  in  the  same 
year,  at  the  request  of  Cynthia  McXair,  he 
paid  f72  to  the  mortgagee,  being  the  first 
note,  and  also  paid  $20  on  the  other  note,— 
the  one  in  suit,— and  shortly  thereafter  Cyn- 
thia McXair  stdd  her  one-half  Inters  In  the 
land  to  David  Fuller,  and  executed  and  de-| 
llvered  to  Um  a  deed  for  tiie  same,  but  the' 
deed  wax  Iwt,  and  never  placed  on  record;' 
and  thereafter,  on  the  5th  of  April,  1887,  M.; 
J.  Irvln,  who  had  bought,  before  maturity, 
the  note  of  f  124  given  by  M^alr  and  wife, ' 
which  was  then  paat  due,  surrendered  the 
note  to  Mrs.  MeXoIr,  who  bad  In  the  mean- 
time married  Brice,  and  sbe  and  Brice  exe-' 
cuted  to  Irvln  a  renewal  note,  and  to  secure 
the  payment  of  this  renewal  note  gave  Irvln 
a  mortgage  on  the  land.  Under  these  find- 
ings of  fact  the  court  made  conclnslons  of. 
law  88  follows:  "Conclusion  No.  2.  That  Ip-[ 
vfn  should  have  a  second  Hen  on  aU  of  said 
real  estate  for  the  amount  of  his  note,  said 
Irvin  having  acquired  his  right  by  virtue  of  i 
the  mortgage  set  up  In  his  answer."  "Oon< 
elusion  No.  4:  Defendant  Irvin,  when  he  took' 
his  mortgage,  wag  not  bound  to  take  notice 
of  the  character  of  the  basis  of  defendant 
FnUer's  possession,  because  Irvin  knew  that 
Martha  FuUer,  wife  of  David  Fuller,  was 
daughter  of  Jack  McNaIr,  deceased,  and  hence 
had  a  right  to  presume  that  Fuller  held  as' 
hdr,  and  also  for  the  other  heirs  as  well.' 
Defendant  Fuller  Is  not  entitled  to  be  subro-, 
gated  to  any  right  under  plalntllTs  mortgage, 
nor  entitied  to  anything  until  after  defendant 
Irvln's  claim  Is  folly  paid."  In  tiicse  condu-, 
slons  of  law  tiie  court  committed  error.  Un- 
der the  findings  of  t&ct,  defendant  Irvln  had 
no  lien  of  any  kind  whatever  on  the  land. 
There  Is  not  any  such  tUing  as  a  vendor's 
lien  under  our  law.  The  giving  of  the  note 
by  Jack  McXair  and  his  wife  to  Shaw  for  the 
pnrchase  of  the  land  created  no  Uen  thereon; 
hence  the  assignment  of  the  note  by  Shaw  to 
Irvln  gave  him  no  Uen  on  the  land.  Having 
no  lien  by  virtue  of  being  the  assignee  of 
Shaw,  then,  did  he  obtain  a  U«i  upon  the  re- 
newal of  tUs  note  and  taking  the  mtHtgage 
from  Cynthia  Brice  and  Huston  Brlce?  The 
findings  of  fact  are  that  David  Fuller  took 
possession  of  this  land  In  1S86,  and  com- 
menced to  Improve  the  same,  paid  the  first 
note  due  under  the  mortgage  to  Frankenberg- 
er  of  f72,  and  also  paid  $20  on  the  note  In 
suit,  and  was  all  this  time  In  possession  of 
the  land,  claiming  to  be  the  owner  th»cof. 
Some  time  In  1886,  Cynthia  McXair  sold  her 
one-half  interest  In  the  land  to  David  FuUer, 
and  made  bim  a  deed  for  the  sam^  whid> 
deed  was  lost,  and  never  entered  of  record. 
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After  Cynthia  McNalr  sold  and  conveyed  her 
one-half  interest  in  the  land  to  David  Fuller, 
Bhe  was  married  to  Huston  Brice.  and  there- 
after on  the  Dth  day  of  April,  1887,  she  and 
Huston  Brice  executed  a  mortgage  to  Irvln 
to  secure  the  renewal  note.  We  think  that 
Irvin  had  not  obtained  any  iien  upon  the  laud 
at  all.  He  knew  that  the  land  belonged  to 
Jack  McNair  at  the  time  of  his  death,  and 
knew  that  Jack  McNair  left  surviving  him 
a  widow  and  six  children,  and  knew  that  Da- 
vid Fuller  was  in  possession  of  the  land, 
claiming  to  be  the  owner,  at  the  time  he  took 
the  mortgage  on  it.  He  was  bound  to  In- 
quire into  the  character  of  his  title  and  claim 
to  the  land.  Cynthia  Brice  and  Huston 
Brice,  at  the  time  they  executed  the  mortgage 
to  Irvin,  had  no  mortgageable  interest  in 
aaid  land,  and  could  not  create  a  lieu  thereby. 
Under  the  facts  as  found  by  the  court,  David 
Fuller  is,  and  was  at  the  trial  of  this  case, 
the  owner  of  one-half  interest  in  and  to  said 
land,  and  his  wife,  Martha  Fuller,  was  the 
owner  of  one-thirteenth  part  thereof;  their 
rights  being,  however,  subject  to  the  mort- 
gage lien  of  the  plaintiff,  Coon,  for  the 
amount  due  on  his  note.  And  defendant  Da- 
vid Fuller  was  entitled  to  a  lien  upon  the 
land  In  the  sum  of  ?20,  with  Interest  at  10 
per  cent  from  the  date  of  his  payment  on  the 
note  to  the  mortgagee,  Frank  enberger,  and 
tills  Is  a  second  ilen  on  the  land,  and  ho 
Is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgage  for  the  enforcement  of  his 
lien  for  the  amount  so  paid  on  this  mort- 
gage; and  upon  a  sale  of  the  land  under 
the  decree  of  court,  after  the  payment  of 
costs,  taxes,  and  the  amount  due  on  the 
claim  of  plaintiff.  Coon,  David  Fuller  is  en- 
titled to  ije  repaid  the  amount  he  has  paid 
on  the  original  mortgage  given  by  Shaw  and 
wife  to  Frankenberger,  and,  after  all  these 
liens  are  paid  and  satisfied,  the  residue  aris- 
ing from  the  proceeds  of  the  sale  of  said 
lands  should  be  divided  among  tlie  heirs  of 
Jack  McXair  as  follows:  One-half  to  David 
Fuller  and  one-thirteenth  thereof  to  each  of 
the  children  of  Jack  McNair.  This  cause  is 
remanded  to  the  district  court  of  Bourbon 
county,  with  direction  to  so  modify  the  decree 
of  the  court  to  conform  to  the  opinions  here- 
in, and  the  defendant  Irvin  pay  the  costs  of 
this  court    All  the  judges  concurring. 


(1  Kan.  A.  116) 

WESXEB  v.  O'BRIEN.i 

(Court  of  Appeals  of  Kansas.  Sonthem  Depart- 
ment. £!.  D.  July  10,  1SU5.) 

DivOBCE  —  Constructive  Skrvicb  —  Extent  or 

JVHIRWCTION. 

1.  The  power  to  gcnnt  divon-fa  is  vesteil  in 
tlie  district  i-oiirt  uikIit  tlit>  coiiiititiitiiia  of  Knn- 
niis,  sul>j'';t  to  rffiiiluliiui  liy  law. 

2.  Wlicii  all  tilt'  ri'qiiiiciiH-iits  of  the  stnt- 
utp  in  rctnriiiii  to  hriiiyiiii;  n  snit  for  ilivom;  Imve 

I'l^i^'W  (nMilpHt'd  in  tth:  and' dafitadant.'iias  ibesn 
■tnf.>-rt  iu  l<:'-rmi  i-y/Ki  fauB  .v.n  trrr f<-igi> 
1  Kclieariug  denied.  * 


duly  ootiSed  by  publication,  the  district  coort 
acquires  juriKdiction  to  Kmnt  a  divorce,  and  a 
dtcree  mii<ie  where  jurisdiction  has  thim  nt- 
tnclied  eHtuhlitihes  conclusively  the  uullilj  uf 
the  eoutnict  of  marriage,  and  also  annuls  au.l 
ttrminates  the  statiu  of  the  marriage  ri>lnti<iu 
of  the  parties  which  arises  from  thp  marrinK**. 
HO  as  to  leave  them  in  nreoisely  the  Bame  conJi- 
tion  flu  if  no  marriage  had  ever  taken  place  be- 
tween them. 

3.  Action  for  divorce  must  be  brought  in 
the  county  in  which  the  plaintiff  ia  an  actual 
resident  ami  the  power  to  hear  and  determine 
proeo<>dlngB  in  a  divorce  case  is  confined  to  this 
jurisdiction.  The  conrt  can  only  exercise  juris- 
diction over  the  etatus  of  the  parties  to  the  mar- 
riage relation,  and  over  aueb  property  and  things 
as  are  then  in  the  jurisdiction  of  the  court 

4.  When  the  court  attempts  to  make  a  de- 
cree affecting  title  to  property  not  within  the  ju* 
risdiction  of  the  court,  and  not  having  acquireti 
jurisdiction  over  the  person  of  the  owner  of  iho 
property,  such  decree  is  void,  and  will  be  w 
held  whenever  brought  into  question.  It  can- 
not be  used  as  a  basis  of  title  to  the  property  de- 
creed, nor  can  it  be  used  ia  evidence  to  defeat 
the  title  of  the  real  owner  thereof. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Uiaml  county; 
John  T.  Burris,  Judge. 

Action  In  ejectment  by  Enoch  O'Brien 
against  George  D.  Wesner.  Plaintiff  bad 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

Jolm  C.  Sheridan,  for  plaintiff  in  error.  X. 
W.  Wells  and  W.  H.  Browne,  for  defendant 
in  error. 

JOHXSOX,  P.  J.  This  is  a  suit  in  eject- 
ment for  the  recovery  of  a  certain  tract  of 
land  in  Miami  county,  Kan.  Enoch  O'Brien, 
as  plaintiff  below,  on  the  19th  day  of  Decem- 
ber, IStsy.  filed  his  petition  In  the  office  of  the 
clerk  of  the  district  court,  and  alleges  that  he 
is  the  owner  of  the  S.  W.  fractional  14  of  sec- 
tion G  In  township  18  of  range  22,  containing 
lilO  acres,  and  that  defendant,  Wesner,  tm- 
lawfully  keeps  him  out  of  the  possession  of 
the  same,  and  that  he  has  been  so  unlawfully 
kept  out  of  the  possession  of  said  real  estate 
for  more  than  three  years,  and  defendant  has 
during  all  of  said  time  received  the  rents  and 
profits  thereof,  and  the  rents  were  worth 
$200  per  year,  and  prays  for  Judgment  for 
the  possession  of  said  premises,  and  for  $(i<"Hl 
as  rents  and  profits.  The  defendant,  Wosuer, 
for  answer  to  the  petition,  denies  all  and  sin- 
gular the  allegations  thereof.  On  February 
24,  ISiH,  the  defendant,  Wesner,  filed  an 
amended  answer  to  the  plaiutifTa  petition. 
The  first  answer  Is  a  general  denial.  Sec- 
ond. That  prior  to  June  18,  ISTo,  plaintiff  was 
the  owner  and  seized  of  the  land  described 
in  his  petition,  but  on  June  18,  1S7,">.  at  the 
June  term  of  tlie  district  court  of  Jolmson 
county,  Kiin.,  Annie  O'Brien  did,  by  the  wn- 
slderatinii,  judgment,  and  det-rce  of  said 
court  then  duly  pending,  wherein  the  said 
Annie  O'Brien  was  plaiutiff  and  the  said 
Enoch  O'Brien  was  defendant,  reciivcr  of  and 
from  the  said  Enoch  O'Brien  all  the  siiid 
/lit'sciibeij  .Ifijiii^,  |AijJ4c;h  jsjjdjml^mcnt  and  de- 
cree still  remain  fh^that  court  lb  full  foh^, 
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unqiipstioned  and  unreversed  (a  full  and  true 
tranwript  and  copy  of  all  the  pleadings,  file 
papers,  and  Journal  entries  of  tbe  proceed- 
lugs  of  said  court  therein,  duly  authenticated 
under  the  seal  of  said  court  by  tlie  clerk 
thereof.  Is  attached  to  his  amended  answer); 
and  on  June  19,  1SS2,  the  defendant  pur- 
chased said  tract  of  land  from  Mnthtas  Rou- 
maun,  the  owner  thereof,  whose  title  "was 
derived  from  and  based  upon  said  decree, 
from  the  date  of  which  tbe  said  Annie 
O'Brien  and  her  grantees.  Including  the  de- 
fendant, have  continuously  ever  aince  pos- 
eessed,  claimed,  and  held  said  described  land, 
without  any  claim  or  demand  therefor  by  the 
plaintiff  until  the  commencement  of  this  suit. 
That  the  plaintiff  well  knew  the  intention  of 
tbe  defendant  to  purchase  satd  land,  and  re- 
sided with  his  father  on  adjoining  land  at 
the  time  the  defendant  did  purchase  the 
same,  and  had  resided  there  for  several  years 
next  prior  to  the  purchase  of  said  described 
land  by  the  defendant,  and  knew  of  negotia- 
tions and  efforts  to  purcbase  said  land,  which 
were  begun  and  continued  several  weeks 
next  prior  to  said  purchase  of  said  land. 
That  since  said  purchase,  and  with  tbe  knowl- 
edge of  the  plalutifC,  and  without  any  warn- 
ing or  objections  from  tbe  plaintiff,  the  said 
defendant,  until  the  commencement  of  this 
action,  made  and  continued  to  make  many 
lasting  and  valuable  Improvements,  and  pay 
all  taxes,  upon  said  land,  and  among  said  Im- 
provements the  defendant  erected  a  barn,  set 
out  an  orchard  of  choice  fruit  trees,  built 
about  two-thirds  of  a  mile  of  barbed-wire 
fence,  begun  tbe  erection  of  another  bam,  re- 
paired tbe  dwelling,  and  other  improvements 
thereon,  and  cleared  up  and  put  In  tillable 
condition  tbe  cultivated  land  thereon,  all  of 
the  value  and  to  bis  expense  of  the  sum  of 
$1,000.  And  In  tbe  third  defense  set  up  tbe 
statute  of  Umltatlon  as  a  bar  to  tbe  plain- 
tiff's right  to  recover.  Attached  to  this 
amended  answer  Is  tbe  petition  for  divorce 
and  alimony  in  the  case  of  Annie  O'Brien 
against  Enoch  O'Bi-ien,  and  In  this  petition 
tbe  land  In  controversy  In  this  action  was 
described  as  belonging  to  Enoch  O'Brien,  and 
plaintiff  therein  asked  that,  on  divorce  being 
granted  her,  she  be  deci-eed  the  land  as  ali- 
mony. Tbe  petition  Is  Indorsed  as  filed  Jan- 
uary 26,  1875,  and  also  on  the  same  day  she 
filed  her  affidavit  for  publication;  also  notice 
of  publication  as  published  in  the  Western 
Progress,  with  proof  of  publication,  and  also 
copy  of  decree  of  divorce  and  alimony,  de- 
cree having  been  entered  June  IS,  1875;  and 
in  said  decree  the  following  appears:  "It  Is 
therefore  decreed,  ordered,  and  adjudged  by 
tbe  court  that  tbe  marriage  relation  hereto- 
fore existing  between  tbe  plaintiff,  Annie 
O'Brien,  and  the  defendant,  Enoch  O'Brien, 
be  and  the  same  Is  hereby  dissolved;  and  the 
plaintiff  forever  to  hold,  take,  and  enjoy,  as 
and  for  alimony.  In  her  own  right,  in  fee 
simple,  free  from  any  Interest  therein  or 
thereto  upon  tbe  part  of  the  said  defendant. 


the  following  described  real  estate  situated, 
lying,  and  being  In  Miami  county,  state  of 
Kansas,  to  wit:  Tlie  southwest  fractional 
quarter  of  section  sis  In  township  eighteen, 
i-ange  twenty-two,  130  acres."  To  this 
amended  answer  the  plaintiff  filed  bis  reply, 
containing  three  separate  paragi-apbs.  Tbe 
first  denies  each  and  every  material  allega- 
tion or  averment  contained  In  the  amended 
answer,  except  such  parts  as  are  specifically 
admitted  as  true.  Tbe  second  paragraph  al- 
leges aud  says  that  be  admits  and  alleges 
that  prior  to  June  IS,  1875,  plaintiff  was  tbe 
owner  and  seized  of  tbe  land  described  In  said 
petition,  etc.,  is  true,  but  plaintiff  denies  tliat 
on  June  18, 1875,  or  at  any  time  prior  thereto 
or  since  that  time,  Annie  O'Brien  or  any  per- 
son obtained  a  valid  Judgment  or  decree  la 
any  court  against  this  plaintiff  for  said  lands 
described  In  plaintiffs  petition.  Plaintiff 
says  that  the  alleged  judgment  or  decree  ren- 
dered in  Johnson  county  on  June  18, 1875,  im- 
der  which  the  defendant  claims  title,  Is  abso- 
lutely void,  and  was  at  the  time  of  tbe  rendi- 
tion thereof,  and  that  It  was  of  no  force,  va- 
lidity, or  effect  whatever.  In  tbe  third  para- 
graph of  tbe  reply  to  defendant's  amended 
petition,  plaintiff  alleges  that  at  tbe  time  of 
the  rendition  of  the  pretended  judgment  or 
decree  of  said  district  court  of  Johnson  coun- 
ty, and  long  prior  thereto,  tbe  plaintiff  was 
Insane  and  of  unsound  mind,  and  this  plain- 
tiff never  had  any  legal  notice  of  said  pro- 
ceedings or  the  pendency  thereof.  To  this  re- 
ply of  the  plaintiff  the  defendant  filed  a  de- 
murrer setting  forth  four  causes  of  demurrer 
thereto,  and  on  February  25, 1891,  the  demur- 
rer to  the  reply  was  overruled,  and  exceptions 
taken  by  tbe  defendant;  and  first  trial  of  said 
cause  was  had  February  26, 1801,  and  on  de- 
mand of  the  plaintiff  tbe  judgment  was  set 
aside  and  a  new  trial  awarded.  Tbe  final 
trial  was  bad  March  4,  1891.  When  plaintiff 
concluded  bis  evidence  and  rested  bis  case, 
tbe  defendant  filed  a  demurrer  to  the  evi- 
dence because  the  evidence  on  behalf  of  the 
plaintiff  does  not  prove  a  cause  of  action  in 
favor  of  the  plaintiff,  and  shows  that  plain- 
tiff's cause  of  action  Is  barred  by  the  statute 
of  limitation.  The  demturrer  was  overruled 
and  defendant  excepted. 

Defendant  presented  several  questions  of 
fact  In  writing,  and  requested  the  court  to  re- 
quire tbe  jury  to  make  findings  therein,  some 
of  which  were  refused  by  the  court,  and  oth- 
ers were  submitted.  Defendant  excepted  to 
the  refusal  of  the  court  to  submit.  The  de- 
fendant submitted  three  separate  Instructions 
In  writing  to  tbe  court,  and  requested  tbe 
court  to  give  them  to  the  Jury,  The  court  re- 
fused to  instruct  the  Jury  as  requested  by  de- 
fendant, and  he  excepted,  and  the  court  then 
charged  tlie  jury  In  writing.  In  tbe  second 
paragraph  of  the  charge  the  court  says: 
"Under  the  pleadings  and  admission  of  the 
parties,  and  the  evidence,  it  Is  your  duty  to 
find  for  the  plaintiff;  and  tbe  court  so  In- 
structs you."  The  court  tben  further  tar 
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structed  tbe  jury,  In  relation  to  rents  and 
profits,  that  the  plaintiff  is  entitled  to  i-ccot- 
er  the  valne  of  rents  and  profits  from  tlie 
time  defendant  took  possession  of  the  land  In 
September,  1S84,  until  ttie  present  time;  but 
the  defendant  Is  entitled  to  recover  from  tbe 
plaintiff  tbe  value  of  lasting  and  valuable 
improvements  upon  the  land  from  the  time 
he  took  possession  thereof  in  September,  1884, 
until  the  service  of  summons  in  tbia  action, 
December  20,  1889.  Defendant  is  also  en- 
titled to  recover  of  tbe  plaintiff  the  amount  of 
taxes  which  he  p&ld  on  the  lands  from  Sep- 
tember, 1880,  up  to  the  present  time,  which  is 
shown  by  the  evidence  and  admitted  by  the 
parties  to  be  ¥132.77;  the  amount  of  taxes  be- 
ing admitted.  "Tbe  only  matters  for  you  to 
find  Is  tbe  value  of  rents  and  profits  and  tbe 
value  of  lasting  and  valuable  Improvements." 
The  defendant  excepted  to  each  one  of  tbe 
separate  Instructions  at  the  time,  and  to  each 
separately.  Tbe  jury  made  special  findings 
of  fact,  and  returned  a  general  verdict  for 
the  plaintiff,  and  found  the  value  of  rents 
and  profits  to  be  $690,  value  of  Improvements 
to  be  $.~i<i8.50,  and  the  amount  of  taxes  paid 
to  be  $132.77.  The  defendant  filed  his  motion 
for  a  new  trial  on  all  of  the  statutory  grounds 
for  a  new  trial,  which  was  overruled,  and 
excepted  to  by  defendant.  On  May  1,  1891, 
defendant  also  filed  motion  to  strike  from  the 
verdict  the  amount  oC  $230,  for  tbe  reason 
that  by  the  special  findings  of  fact  that 
nmount  for  tbe  use  of  tbe  land  accrued  more 
than  three  years  before  December  20,  1889, 
the  date  of  briD;;Iug  suit.  This  motion  wan 
sustained.  After  the  motion  for  a  new  trial 
was  overruled,  defendant  made  application  to 
have  Journal  entry  show  defeudaut's  right,  in 
case  of  final  defeat,  to  the  benefit  of  the  oc- 
cupying claimant  law,  which  application  la 
denied  by  the  court,  and  thereupon  the  court 
renders  Judgment  for  the  plaintiff,  Enoch 
O'Brien,  as  the  owner  of  and  entitled  to  tbe 
immediate  possession  of  the  laud,  to  wit,  the 
8.  W.  fractional  14  of  section  G,  township  18, 
range  22,  coulaining  XiiO  acreti,  from  George 
D.  Wesner,  upon  his  first  making  payment  to 
said  defendant  of  the  sum  of  $240.27.  with 
interest  thereon  at  ti  per  cent,  from  March  7, 
1891  (which  Raid  sum  is  tbe  amount  fouud  to 
be  due  to  said  defendant  for  aggregate  value 
of  tbe  improvements  made  upon  the  lands  be- 
fore service  of  summons  herciu,  and  taxes 
thereon  paid  by  him,  over  and  uIkivc  the  ag- 
sregate  value  of  rents  and  i)roIits  of  said 
land  received  by  him  for  the  said  three  years 
before  iho  counnenceraent  of  this  action),  and 
Judgment  against  d<-fcndaut  for  costs  of  suit. 

U  is  contended  by  tlie  piaitillfT  In  error  that 
tbe  defendant  in  error  was  divested  of  his 
title  to  tlie  land  in  conti-ovei-Hy  by  the  Jmlg- 
ment  and  decree  of  the  district  court  of  Jolin- 
son  ciinnty  In  au  nctiou  iu  which  his  wife  ob- 
tained a  ilfcii-e  of  divurce.  and  Ihe  court,  in 
addition  to  granting  a  divorce,  decreed  her 
the  land  as  alimony.  In  order  to  determine 
whether  this  is  so  or  not,  It  becomes  neces- 


sary to  examine  the  record  of  the  proceed- 
ings of  tile  district  court  of  Johnson  county, 
and  ascertain  whether  tbe  court  had  Juris- 
diction of  the  subject-matter  and  of  the  par- 
ties. If  it  did,  then  its  Judgment  and  decree 
made  within  ttmt  Jurisdiction  are  conclusive 
until  It  Is  reversed  or  set  aside  by  direct  pro- 
ceedings for  that  purpose.  But  If  It  acted 
without  Jurisdiction,  its  judgment  and  de- 
cree are  void,  and  should  be  treated  of  no  ef- 
fect whenever  called  in  question.  Section  18, 
art  2,  Const.  Kan.,  provides  "tliat  all  power 
to  grant  divorces  Is  vested  iu  the  district 
court,  subject  to  regulation  by  law."  Article 
28,  c.  80,  Gen.  St  1808,  specifies  the  causes 
for  which  a  divorce  may  be  granted,  and  pro- 
vides the  pirocedure  to  be  observed  to  obtain 
a  divorce.  Tbe  plaintiff  in  an  action  for  di- 
vorce must  have  been  an  actual  resident  In 
good  faith  of  the  state  for  one  year  next  pre- 
ceding the  filing  of  the  petition,  and  a  resident 
oC  tbe  county  In  which  tbe  action  is  brought 
at  the  time  the  petition  is  filed.  The  petition 
must  be  verified  by  affidavit  of  the  plain- 
tiff. A  summons  may  Issue  thereon  or  pub- 
lication made  as  in  other  cases.  When  ttiese 
requirements  are  all  compiled  with,  tbe  court 
acquires  Jurisdiction  to  grant  a  divorce,  and 
a  decree  made  when  these  conditions  have  all 
been  complied  with  establishes  conclusively 
the  nullity  of  the  contract  of  marriage.  It 
also  annuls  and  terminates  the  status  of  the 
marriage  relation  of  tbe  parties  which  arises 
from  the  marriage,  so  as  to  leave  them  In  pre- 
cisely the  eamc  condition  as  though  no  mar- 
riage bad  ever  taken  place  between  them. 
When  a  divorce  is  granted,  the  court  may 
make  provisions  for  guardianship,  custody, 
supiwrt,  and  education  of  minor  children  o? 
the  marriage,  and  may  modify  or  change  any 
order  In  this  respect  whenever  clrcumstancea 
render  such  change  proper.  In  the  case  of 
Annie  O'Brien  v.  Enoch  O'Brien,  the  only  no- 
tice to  the  defendant  was  by  publication  In 
a  uewsiiaper.  The  proceedings  were  all  reg- 
ular and  In  accordance  with  tiie  rciiuiremenis 
of  the  statute  to  obtain  a  divorce,  and  the  de- 
cree of  divopoe  Is  valid.  But  our  next  in- 
quiry is  as  to  the  validity  of  that  part  of  the 
decree  that  attempts  to  decree  to  the  wife 
the  real  estate  of  her  husband  situated  in 
Miami  county.  Tbe  statute  In  force  at  tne 
time  this  divorce'  was  granted  is  article  23. 
c.  80,  Gen.  St  If-OS,  and  the  section  in  rela- 
tion to  alimony  is  section  040  as  amended  by 
section  27  of  chapter  87,  Laws  1870,  which 
provides:  "When  a  divorce  shall  be  granted  by 
reason  of  the  fault  or  aggression  of  the  lius- 
band,  •  •  *  tho  wife  sbail  be  allowed 
such  alimony  out  of  lier  husband's  real  and 
peifional  property  as  the  court  shall  tbiuk  rea- 
sonable, having  due  r^mrd  to  the  property 
which  came  to  him  by  marriage,  aud  tbe 
value  of  his  real  aud  i>ersonul  estate  at  tlie 
time  of  said  divorce,  which  alimony  may  be 
allowed  to  her  In  i-eal  or  personal  property 
or  both." 

While  the  court  la  Invested  with  fall  Jurto- 
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diction  to  grant  a  dlTorce  to  tbe  wife  dom- 
leUed  In  tbe  county  wbere  the  action  ia  pend- 
ing, has  tbe  court  also  JnrlsdlCtlon  over  tbe 
property,  real  or  peraonal,  situated  In  an- 
other county,  when  the  d^endant  has  no 
other  notice  at  the  pendency  of  the  ault  than 
such  as  ia  glrmi  by  pubtteation  In  a  newa* 
paper?  And,  ^rtare  be  mal^ea  no  appear^ 
ance  to  the  action,  has  the  coort  acquired 
anch  jnrladiction  orer  the  property  of  tbe  taw- 
band  as  to  make  a  decree  divestine  him  abao- 
lately  of  all  estate  or  title  to  hia  land  aitnated 
in  another  coonty?  The  aneatttm.  tber^ore, 
ia  whether  the  ex  parte  decree  at  diron^  can 
be  made  ETaHable,  not  merely  to  effect  a  dla- 
flolutlon  of  the  marrlace  statna  of  the  par- 
ttea,  bat  to  defeat  the  title  of  the  hnshand 
to  lands  not  within  the  Jurisdiction  of  the 
court.  A  Judldal  proceeding  to  toudi  tbe 
matrimonial  ration  of  a  citizen  of  a  state 
when  tiie  other  party  to  that  rdatkm  is  not 
also  0  dtiaen  of  the  same  state  la  a  pro- 
ceeding in  rem.  In  tbe  case  of  Cliapman  r. 
Chapman,  48  Kan.  030,  28  Fac.  1071.  Chief 
Jastice  Horton,  dellTering  the  opinion  of  tbp 
court,  EAya:  "The  jurisdiction  over  a  divorce 
cause,  pitq[>eriy  brought  in  a  court  under  the 
statute  of  this  state,  wfawe  the  plaintiff  ac- 
taally  resides,  aAvea  the  court  authority  to 
nullify  the  marriage  status,  although  it  had 
obtained  no  control  over  the  person  of  tbe  de- 
fendant excepting  by  publication."  In  the 
case  of  Howdl  t.  Mangleadorf,  33  Kan.  198, 
5  I*ac.  759,  Justice  Johnson,  delivering  the 
opinion  of  the  court,  aays:  "It  la  true  there 
are  cases  where  service  of  process  la  author- 
ized to  be  made  upon  tbe  person  beyond  tbe 
limits  of  the  state  {Ctr.  Code,  I  76).  But  It 
win  be  seen  that  these  are  cases  in  the  na- 
ture of  actions  in  rem,  where  tbe  Jurisdiction 
depends  upon  the  possession  of  tbe  property 
seized,  or  tbe  control  of  tbe  thing  which  Is 
tlie  subject  of  the  controversy,  and  not  upon 
tlie  person  of  the  defendant;  and  the  Judg- 
ment to  be  rendered  in  such  cases  can  oper- 
ate on  nothing  except  the  property  or  thing 
which  gives  the  court  Jurisdiction."  Article 
6,  c  80,  Gen.  St.  1S0&,  provides  what  actions 
ate  to  be  hron^t  In  tlie  county  where  tbe 
subject  of  the  actlcm  is  situated:  "lat.  For 
tbe  recovery  of  real  property  or  any  estate 
or  interest  therein,  or  for  the  detenninatlon 
in  any  form  of  any  such  right  or  Interest" 
While  the  statute  requires  a  suit  for  divorce 
to  be  instituted  in  the  county  where  tbe  party 
resides,  and  the  Jurisdiction  to  hear  and  de- 
termine a  divorce  proceeding  Is  confined  to 
this  jurisdiction,  the  court  can  only  exercise 
Jurisdiction  over  tbe  status  of  tbe  parties  to 
tiie  marriage  relation  and  over  such  prepay 
or  things  as  are  then  within  tbe  jurisdiction 
of  the  court  The  district  court  has  no  extra- 
territorial Jurisdiction  over  real  or  personal 
property  beyond  the  limits  of  the  county  In 
which  it  sits,  except  in  tbe  case  where  It  Is 
specially  granted  1^  law.  The  court  cannot 
make  a  decree  that  will  affect  lands  In  some 
other  county  of  tbe  state^  unless  tbe  statute 


auUiGrizes  tbe  same;  and  wbere  ti»  court 
has  attempted  to  mate  a  decree  that  was  not 
within  the  Jurisdiction  of  the  court  it  Is  ab- 
solutely void,  and  can  have  no  force  or  ^- 
fect  in  any  court  whoe  It  is  said  to  be  the 
basis  of  a  cause  ot  action  or  to  defeat  an  ac- 
tion. Tbe  decree  of  tbe  district  court  of 
Johnson  county,  having  been  r«idered  with- 
out Jnriadlctlmi,  was  void,  and  confwred  no 
title  whatever  on  Annie  O'Brien  or  her  gran- 
tee; and  the  cwrt  properly  excluded  It  when 
offered  In  evidence  as  title  to  tbe  land  In 
controversy. 

We  have  examined  the  various  other  excep- 
tions taken  to  the  ruling  of  the  court  in  the  In- 
trodnctlon  of  and  offered  evidence  and  exc^ 
tlons  to  Instructions  of  the  court  given,  and 
all  those  refused,  and  are  satisfied  that  no 
prejudicial  orror  was  committed  In  the  ruling 
of  the  court  We  have  also  examined  the  sev- 
eral assignments  of  error  made  by  the  coun- 
sel for  idalntlff  In  error,  and  find  no  such  er- 
rors  OS  Were  prejudicial  to  the  rights  of  the 
plaintiff  In  error  In  the  trial  of  the  case. 
Therefore  tbe  Judgment  of  the  district  court 
Is  affirmed,  with  costs.  All  tbe  judges  con- 
curring. 


(aiEsn.  A.S74> 
SHATTUCK  V.  UALUi 
(Gonrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. C.  D.    Dec.  7,  18^.} 

Rbplbvik— EviDBNCS  —  Possession  asd  Owhkr- 

BHip— Execution  Salb  ()f  Mort- 
OAOBn  Uhattels. 

1.  A  suit  in  replevin  under  the  laws  of  Kan- 
sas is  a  possessory  action  for  the  recovery  of 
specific  personal  property,  and  the  gist  of  the 
action  is  the  wrongful  detention  of  tlie  prop- 
erty, and  such  facts  ns  tend  to  show  the  de- 
fendant does  not  wrongfully  detain  tbe  prop- 
erty claimed  are  competent  evidence  on  the  trial 
of  the  right  of  poesession. 

2.  Where  S.  claimed  to  be  the  owner  of  cer- 
tain wheat  in  the  shock,  describing  its  location, 
and  alleging  that  he  was  the  owner  thereof  and 
entitled  to  the  immediate  poBResslon  of  tbe 
same,  and  that  it  was  wrongfully  detained  fnmi 
his  possession  by  H..  it  was  competent,  on  the 
trial  of  Buch  action,  to  show  that  S.  was  not  the 
owner  thereof,  and  that  H.  was  the  real  owner. 

3.  Where  personal  property  is  sold  by  a 
constable  upon  execution  against  the  owner 
thereof,  and  the  same  is  suluect  to  a  valid  chat- 
tel mortgage,  duly  filed,  before  the  levy  of  ex- 
ecution thereon,  in  the  office  of  the  r^nster  of 
deeds  of  the  county  where  the  property  is  sit- 
uated, the  purchaser  takes  the  title  of  such 
property  subject  to  the  chattel  mortgage;  and 
if  the  mortgagee  afterwardn  takes  posaession 
of  such  property,  and  sells  the  same  under  his 
chattel  mortgage,  the  purchaser  at  such  sale 
becomes  the  absolute  owner  of  the  property, 
and,  when  be  takes  possoBsion  of  the  same  un- 
der such  purchase,  the  purchaser  of  the  proper- 
ty at  the  constable's  sale  is  therefore  divested 
of  all  claim  or  intercKt  in  the  same,  and  can- 
not thereafter  maintain  replevin  to  recover  the 
property  from  the  purchaser  at  the  mortgage 
sale. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  county; 
L.  Honk,  Judge. 


1-  Behearing  denied. 
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Tills  was  an  action  In  replerln.  commenced 
before  a  Jn«Hce  of  the  peace  of  Hsrvcy  coun- 
ty. Kan.,  to  recfiver  poH8(«8ion  of  certain 
wheat  in  shock,  witli  daniatftw  for  the  wrouff- 
ful  detention.  The  case  was  tried  before  a 
justice  of  the  peace,  and  judi;ment  was  ren- 
dered for  plaintiff,  and  the  case  taken  to  the 
district  court  on  api>eal,  and  trletl  there  by 
the  court  and  Jury.  Verdict  and  Judgment 
for  ttie  defendant,  and  a  case  made  and  set- 
tled by  the  court,  and  the  case  brought  Into 
this  court  for  review.  Affirmed. 

S.  W.  Rhnttnck,  In  pra  per.  A.  L.  Green, 
for  defendant  In  error. 

.  JOHNSON.  P.  J.  The  plaintiff  makes  16 
specific  asslfmments  of  error  In  his  petition 
in  error  and  brief  herein,  and  urges  them 
upon  the  <-onsIderatlon  of  this  court.  Such 
of  the  matters  complained  of  as  the  court 
deems  important  or  worthy  of  consideration 
will  be  considered  in  the  order  set  out  In 
brief  of  counsel. 

The  first  error  complained  of  by  plaintiff  Is 
In  the  ovcmiUng  of  his  objection  to  the  lo- 
trodnction  In  evldwice  by  the  defendant  of 
two  certain  written  Instruments,  to  wit,  a 
promissory  note  and  a  chattel  mortgage 
,  given  to  secure  the  pAyment  of  said  note. 
It  Is  claimed  by  plaintiff,  and  admitted  by 
all  the  piutles  to  this  suit,  that  the  wheat  in 
controversy  was  raised  by  James  W.  Hail, 
son  of  the  defendant,  upon  lands  belonging 
to  Sarah  G.  Sliattuck,  wife  of  plaintiff,  S.  W. 
Shattuck,  which  had  been  leased  by  the 
plaintiff,  as  agent  of  his  wife,  to  James  W. 
Hall;  but  there  was  a  conflict  In  the  evl- 
<1ence  as  to  the  conditions  upon  which  this 
land  was  leasinl,  and  the  disposition  to  lae 
made  of  the  tenant's  portion  of  the  wheat 
to  be  raised  uiwn  the  leased  lands.  The 
plaintiff  claims  title  to  the  wheat  by  virtue 
tvf  tlie  agpeonicnt  made  between  himself,  as 
agent  of  his  wife  In  tlic  renting  of  the  lands 
to  James  W.  Hall,  that  the  tenant's  three- 
tlfths  of  the  wheat  to  be  grown  on  the  rent- 
pil  premises  was  to  be  npiilled  by  Jantes  W. 
Hull  on  an  bnlebtedness  from  James  W.  Hull 
to  the  said  plaintiff;  and,  second,  he  claim- 
vt\  that  he  Iwame  the  owner  of  the  wheat 
by  renstm  of  a  purchase  made  by  him  of  tlie 
aame  at  a  constable's  sale  of  said  wlient,  on 
an  exitnitlon  against  the  said  James  W.  Hall, 
iH'forc  said  wheat  was  harvested.  The  de- 
fendant, lllram  Hall,  claims  title  to  the 
wheat  by  reiistm  of  a  sale  of  the  wheat  uiwn 
a  chattel  mortgage  given  by  James  W.  Hall 
and  Nancy  S.  Hall  to  .Tohn  E.  Brown.  We 
think  It  was  competent  for  the  defendant, 
In  connwtlon  with  his  possession  of  the 
wheat,  to  prove  the  manner  in  which  he 
caino  into  p4)sM>H8lou  thereof,  and  also  his 
right  to  the  iKiBsesslon,  and  to  prove  liis  title 
to  the  same.  If  he  was  the  owner  of  the 
wheat,  and  had  come  Into  possession  of  the 
same  by  reastm  of  a  sale  under  n  valid  chat- 
tel mortgage,  his  txHwession  was  not  wronir- 
fuL  The  note  and  mortgage  were  competent 


and  proper  erldence  tending  to  prove  his 
title  to  the  wheat.  This  note  and  mortgage 
were  executed  and  delivered  by  James  W. 
Hall  and  Nan<-y  S.  Hall  to  John  E.  Brown. 
March  5, 181M>,  and  the  moitgage  was  filed  in 
the  office  of  the  register  of  deeds  five  days 
befotv  the  levy  of  the  execution  upon,  the 
wheat;  and  tlie  sale  made  by  the  constable 
under  the  execution  would  only  give  title  to 
the  purchaser  subject  to  the  chattel  mort- 
gage. If  the  same  was  ralid,  and  a  sale  of  the 
wheat  thereafter  under  the  chattel  mortgage 
would  confer  the  absolute  title  to  the  wheat 
on  the  purchase  at  the  mortgage  sale.  Then 
the  whole  question  of  title  of  the  wheat,  and 
the  right  of  possession,  depended  entirely 
upon  the  validity  of  the  chattel  mortgage, 
and  the  bona  fldes  of  the  transactions  of  the 
parties  in  giving  the  same,  and  the  regulari- 
ty of  the  sale  and  the  transfer  of  the  prop- 
erty. These  matters  were  therefore  to  be 
determined  by  the  jnry,  in  the  further  trial 
of  the  case,  under  the  evidence  and  the  in- 
structions of  the  court 

It  is  urged  by  plaintiff  that  the  mortgage 
is  void  because  of  a  misdescription  in  the 
number  of  the  section  of  land  upon  which 
the  wheat  was  growing.  We  think  the  m«t- 
gage  is  not  so  indefinite  as  to  render  it  TfAA. 
It  dmcribes  the  mortgaged  property  as  toU- 
lows:  "Now,  therefore,  in  consideration  oi 
such  Indebtedness,  and  to  secure  the  pay- 
ment of  the  sum  as  aforesaid,  said  party  of 
the  first  part  does  beteby  sell,  assign,  trans- 
fa-,  and  set  over  to  the  said  party  of  the 
second  part  the  property  which  la  In  my  pos- 
session, and  free  and  clear  from  any  incnm- 
brance,  described  In  the  following  schedule, 
viz.  of  my  share;  being  two-thirds  of  the 
growing  wheat  sown  by  me  on  section  thir- 
ty-four, township  thirty-four,  range  one  west, 
on  lands  of  S.  W.  Shattuck,  in  Sedgwick 
township.  Said  w^heat  may  be  harvested  by 
me.  and  threshed  and  placed  In  the  granary 
or  elevator,  subject  to  the  order  of  said  John 
E.  Brown,  until  the  above  note  Is  settled  or 
paid."  Tlie  rule  laid  down  by  the  supreme 
court  of  this  state  Is  that  where  the  descrip- 
tion of  the  property  is  such  as  to  enable 
third  persons,  aided  by  inquiries  which  the 
Instrument  itself  indicates  and  directs,  to 
identify  the  proiwrty.  it  is  sufficient.  Schmidt 
T.  Bender,  39  Kan.  437,  18  Pac.  401;  Adama 
V.  Hiil.  10  Kan.  (!:*7;  Brown  v.  Holmes.  13 
Kan.  482;  Shaffer  v.  Plckrell.  22  Kan.  619: 
King  V.  Aultman.  24  Kan.  246;  Mills  t. 
Lumber  Co.,  26  Kan.  574;  Muse,  Splr^  & 
Co.  V.  I^hman.  30  Kan.  514.  1  Pac.  804; 
Griffiths  V.  Wheeler  &  Barl)er.  31  Kan.  17.  2 
Pac.  842;  Corbin  v.  Klncaid,  33  Kan.  64a  7 
Pac.  145;  Smith  v.  McLean.  24  Iowa,  322; 
Lawrence  v.  Evarts.  7  Ohio  St  1^. 

The  second  assignment  of  error  la  wtth 
reference  to  the  admission  In  evidence  of  a 
copy  of  the  chattel  mortgage,  with  the  cer- 
tificate of  the  register  of  deeds  indorsed 
thereon.  The  original  chattel  mortgage  bad 
already  been  given  In  eTldence,  and  it  had 
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been  Bhown  that  It  was  filed  wltb  the  regis- 
ter of  deeds.  This  copy  with  the  certificate 
of  the  refTlster  of  deeds  Indorsed  thereon  was 
unnecessury  and  Immaterial,  and  shonld  not 
hare  heen  received  in  evidence.  It  only 
tended  to  make  the  record  more  cumbersome. 
But  was  this  such  an  «Tor  in  thetr  admis- 
sion aa  In  any  manner  tended  to  prejudice 
the  rights  of  the  plaintiff  on  the  trial  of  the 
case?  The  same  matter  was  already  In  erl- 
dcnce  for  the  consideration  of  the  court  and 
jury.  While  It  la  the  duty  of  the  trial  court 
to  see  that  Immaterial  and  unnecessary  ctI- 
dence  la  not  put  on  the  record  in  the  trial  of 
nn  action,  yet  where  the  court  penults  the 
Introduction  of  matter  which  does  not  tend 
to  prejudice  either  party  on  the  trial  of  the 
case,  It  is  not  such  error  as  will  call  for  the 
rerersal  of  the  judgment. 

It  Is  contended  that  tlie  copy  ottered  and  ad- 
mitted in  evidence  waa  not  a  true  copy  of  the 
original  mortgage,  such  as  is  required  l)y  par- 
agraph 3903,  Gen.  St  1880.  The  objection 
found  to  the  copy  is  that  the  original  mort- 
gage in  evldonce  showed  that  the  note  6et  out 
In  the  mortgage  was  signed  by  James  W.  Tlall 
and  Nancy  S.  Hall,  while  Uic  copy  showed 
the  note  was  signed  by  James  W.  Hall  alone, 
Jthe  name  of  Nancy  S.  Hall  being  (nnitted 
I  In  the  note  copied  In  the  Instrument  filed; 
hut  the  copy  of  the  mortgage  Itself  contains 
the  names  of  James  W.  Hall  and  Nancy  S. 
iHaU,  mortgagors,  and  waa  signed  by  each. 
'We  think  the  copy  was  suflBcIont  to  notify 
all  petsons  dealing  with  tliat  property  of  the 
iucumbmuce  upon  It.  There  is  no  claim  or 
pretense  tliat  the  plaintiff  was  in  any  manner 
misled  In  the  purchase  of  this  property  at 
constable's  sale  on  aci-ount  of  any  omifvlon 
or  defect  In  the  cnpy  of  the  mortgage  filed.  It 
Is  seriously  contended  by  counsel,  both  In  his 
brief  and  his  oral  ai-gumcnt,  that  the  difference 
between  the  original  mortgage  and  the  copy 
thereof  waa  material  and  substantial;  that 
the  note's  being  signed  by  two  persons  was  a 
Tery  material  tact.  We  do  not  sec  that  tiie 
note  was  a  material  factor  In  the  trial  of  this 
case.  It  does  not  matter  whethra:  it  was  the 
Joint  note  of  James  W.  Hull  and  Nancy  S. 
Hall,  or  the  individual  note  of  James  W.  HalL 
This  growing  wheat  was  mortgaged  to  secure 
the  iiayment  of  tliat  Indebtedness,  whether 
joint  or  IndWduai.  This  mortgage,  on  the 
face  of  it,  was  a  valid  lien  upon  the  gi-onlug 
wheat;  and  If,  for  any  reason,  the  some  was 
void.  It  was  not  apiiarcnt  by  the  mere  omis- 
sion of  the  name  of  Nancy  S.  Hall  from  the 
copy  of  the  note,  and  was  a  mere  Immaterial 
omission,  that  did  not  prejudice  any  person 
cunnectcd  with  the  pi-opcity  mortgaged. 

From  the  thinl  tu  the  (>lghth  awtlgiiment  ot 
error,  both  inclusive,  the  complaint  is  that  tlie 
court  eiTed  in  Its  ruling  on  the  aihulsaiblllty 
of  certain  questions  asked  and  ruled  out  and  In 
the  evidence  olfered  and  ruled  out  We  do 
not  think  that  there  was  any  error  In  either  of 
the  rulings  comi)IaIucd  of. 

The  ninth  asaigiunent  of  error  Is  that  the 


court  erred  In  excluding  tiie  deed  from  p1afn< 
tiff  to  8arab  G.  Sbattuck  for  the  land  upon 
which  the  wheat  in  question  was  raised,  with 
the  indnrsement  thereon.  We  do  not  tlilnk  the 
ownersUp  of  this  land  was  in  dispute  m  the 
trial  cf  this  case.  It  was  diown  and  admitted 
tliat  the  land  waa  leased  by  S.  W.  Shattnck, 
the  phUntlflf,  to  James  W.  HalL  It  did  not 
matter  whether  the  plalntlft  was  own^  of 
the  land,  or  his  wife  owned  it  The  claim  is 
that  it  was  material  for  the  reason  that  the 
chattel  mortgage  described  the  wheat  as  bdng 
on  the  land  of  S.  W.  Sbattuck,  while  hi  fbct 
S.  W.  Shattnck  had  previonaly  deeded  the  land 
to  his  wife.  He  was  still  leasing  It  and  claim- 
ing that  under  the  lease  he  was  to  become  the 
onmer  of  the  tenant's  share  of  the  wheat  rsised 
on  the  ftirm,  to  pay  an  indebtedness  to  him- 
self. He  did  not  disclose  the  fact  while  leas- 
ing the  land,  that  be  was  acting  as  the  agent 
of  his  wife,  hut  treated  it  as  his  own  land,  and 
that  was  not  a  matter  that  could  be  inquired 
into  in  the  trial  of  ttw  ownetahip  of  the  wheat 
grown  on  the  land. 

The  tenth  assignment  of  error  complained 
of  is  tliat  the  court  erred  in  giving  the  second 
general  Instruction  to  the  Jm-y;  that  this  !n- 
stmctlon  misstates  ibe  claim  of  the  plaintiff 
with  teterence  to  the  three-fifths  port  of  the 
crop  of  wheat:  "(^  The  plaintiff  alleges  that 
at  the  citmmcnccmcnt  of  this  action  he  waa 
the  owner  of  this  wheat  and  mtltled  to  the 
immediate  possession  thereof,  and  that  the 
some  was  wrongfully  detained  from  him  by 
the  defendant.  It  is  insisted  by  the  plaintiff 
that  as  the  agent  of  Sarah  Q.  Shattnck,  the 
owner  of  the  laud  to  question,  he  leased  said 
land  to  one  James  W.  Hall  for  the  purpose  of 
planting  a  crop  of  wheat  theretm  In  the  fall 
of  the  year  1888,  and  at  the  time  of  such 
lease,  and  as  one  of  the  conditions  thereof,  the 
said  Hall  agreed  to  give  Hie  said  Sarah  O. 
iShattuck  two-fifths  of  the  crop  to  be  so  raised, 
and  to  pay  the  proceeds  of  the  remaining  three- 
fifths  of  such  crop  to  the  plaintiff,  In  pay- 
ment or  part  payment  of  a  certain  note  or 
notes  which  were  held  by  plaintiff  against  said 
Hall."  Tills  instruction  informs  the  jury  of 
the  claim  of  the  plaintiff  under  the  issues  pre- 
sented by  the  pleadings  and  testimony,  and, 
we  tliink,  was  a  clear  and  snccinct  statement 
of  the  issues  to  be  [Missed  upon  by  the  Jury 
In  determining  the  rights  (H!  the  parties.  The 
claim  of  the  plaintiff  in  relation  to  the  tiiree- 
flftiis  of  the  wheat  raised  on  this  leased  ^d 
seems  to  be  a  peculiar  one.  He  claims,  in  the 
first  Instance,  tliat  James  W.  Hall  was  Indebt- 
ed to  bim  on  t^vo  certain  promissory  notes,  and 
tliat  In  the  agreement  by  which  the  plaintiff, 
as  a^cnt  of  his  wife,  leased  this  land  to  James 
W.  Hull,  said  Hall  was  to  give  the  owner 
thereof  tw^flfths  part  of  all  wheat  grown  on 
the  land,  delivered  to  her  at  tlie  machine  when 
threshed,  and  the  three-fifths  was  to  be  the 
pi-operty  of  the  plaintiff,  to  be  applied  to  the 
payment  of  these  two  notes.  How  and  when 
was  it  to  become  the  property  of  tlie  plaintiff? 
Was  the  plaintiff  to  pay  for  the  wheat  by  the 
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acre,  and  take  it  In  the  field,  or  was  be  to  pay 
BO  much  for  the  three-fifths  of  the  20  acres 
of  wheat,  or  was  he  to  pay  so  much  per 
bushel  when  threshed?  The  plaintiff  nowhere 
Intimates  In  his  evidence  in  what  manner  be 
was  to  become  the  owner  of  this  wheat.  He 
leased  the  land  to  James  W.  Hall,  and  be  was 
to  pay,  according  to  the  plaintiff's  claim,  two- 
fifths  of  all  the  wheat  to  the  owner  of  the  land, 
and  to  apply  the  three-fifths  in  payment  of 
the  two  notes;  but,  by  the  undisputed  evidence 
on  the  trial,  long  before  the  maturity  of  this 
wheat  these  two  notes  were  asdgned  by  plain- 
tiff, and  transferred  to  his  son,  and,  under  the 
transfer  of  these  notes,  James  W.  Hall  was 
not  Indebted  to  the  plaintiff  in  any  sum  what- 
ever, and  some  time  In  March,  ISW,  before 
the  maturity  of  the  wheat,  plaintiff's  son  ob- 
tahied  a  Judgment  upon  one  of  these  notes, 
before  a  Justice  of  the  peace,  against  Janies  AV. 
Hall,  and  had  an  execution  issued  on  said 
Judgm^t,  and  this  execution  was  levied  by  a 
constable  upon  this  growing  wheat;  and  the 
plaintiff  claims  to  have  purchased  the  three- 
fifths  part  of  the  wheat  at  the  constable's  sale, 
which  shows  clearly  that  he  did  not  rely  upon 
being  the  owner  of  tiie  wheat  under  any  agree- 
ment made  with  James  W.  Hall  at  the  time  of 
leasing  him  the  lauds  upon  which  to  raise  the 
crop.  Such  a  claim  cannot  be  nuUntained  upon 
any  theory  of  honesty  or  fair  dealing,  It 
would  be  a  gross  fraud  upon  James  W.  Hall 
to  say  that  he  liad  raised  this  crop  of  wheat 
for  the  plaintiff,  to  be  applied  in  payment  of 
the  notes  held  by  plaintiff  against  him,  and 
at  the  same  time  for  the  plaintiff,  while  the 
wheat  was  growing  as  his  property,  to  sell 
and  transfer  these  notes  to  another  party,  and 
^Uow  a  Judgment  to  be  taken  upon  the  notes 
against  James  W.  Hall.  This  kind  of  trans- 
action would  tend  to  rob  the  lessee  of  his  labor 
in  planting  the  crop  of  wheat,  and  also  of 
the  seal  that  he  used  In  planting  the  same. 
The  plaintiff  was,  in  this  respect,  seeking  to 
obtain  tlirce-fiftha  of  this  wheat  without  pay- 
ing anything  therefor. 

The  eh'vcnth  assignment  of  error  Is  that 
the  court  erred  in  giving  the  fifth  general 
instruction  to  the  Jury,  ns  follows:  "(5)  The 
dofoiulant  denies  pInintilT's  ownership,  and 
deniPH  Jicr  right  of  possession,  but  admits 
that  lie  (the  dofendant)  was  in  possession  at 
liie  tliuo  alleged  by  plaintiff.  The  defend- 
ant further  avers  that  he  is,  and  was  before 
tlie  ciiuinieucenient  of  this  action,  the  own- 
er and  entitU'd  to  the  Immediate  possession 
of  said  three-fifths  Interest  in  said  wlieat; 
that  he  purchased  said  interest  at  a  public 
sale  thereof,  which  was  had  under  and  by 
virtue  of  a  certain  chattel  mortgage  given  by 
said  Janies  W.  Hail  to  one  J.  E.  Brown  to 
secure  the  payment  of  a  debt  of  seventy-live 
dollars  owing  by  said  James  W.  Hall  to 
said  Brown;  that  said  debt  was  due,  and 
said  mortgage  had  become  absolute;  that 
said  property  was  subject  to  sale  under  said 
mortgage  to  satisfy  said  debt,  and  that  said 
sale  was  lawfully  made  for  such  puipose. 


That  said  defendant  further  avers  that  the 
lien  of  said  mortgage  was  prior  In  point  of 
time,  and  superior  to,  the  Hen  of  the  levy 
of  the  execution  in  favor  of  the  said  S.  W. 
Shattuck,  Jr."  The  claim  of  plaintiff  is  that 
the  defendant  did  not  deny  the  right  of  the 
plaintiff  to  possession  of  the  wheat  in  ques- 
tion, for  the  reason  that  the  plaintiff.  In  his 
bill  of  particulars,  alleged  that  he  was  the 
owner  and  entitled  to  the  immediate  posses- 
sion of  the  wheat,  that  it  waa  of  the  value 
of  $100.  that  the  same  was  wrongfully  de- 
tained from  him  by  the  defendant,  and  that 
defendant  filed  an  answer  to  the  affidavit 
in  replevin,  in  which  he  denied  that  plaintiff 
was  tlie  owner  of  the  wheat,  and  denied  the 
same  was  worth  ¥100,  and  alleged  that  it 
was  worth  9150.  It  Is  Insisted  by  platntifTs 
counsel  that  the  effect  of  this  answer  was  to 
admit  that  plaintiff  was  entitled  to  the  im- 
mediate possession  of  the  wheat,  and  that  It 
was  wrongfully  detained  by  the  defendant 
The  plaintiff  claimed  his  right  to  the  imme- 
diate possession  of  this  wheat  by  reason 
of  being  the  owner  thereof,  and  defendant 
wrongfully  detained  the  jwssession  of  the 
wheat  from  him,  because  being  the  owner 
entitled  him  to  the  possession.  The  defend- 
ant, in  his  answer,  alleges  that  the  matters 
stated  In  the  affidavit  for  replevin  are  not 
true;  that  plaintiff  never  did  own,  nor  does 
he  now  own,  said  wheat  Not  being  the 
owner,  he  certainly  was  not  entitled  to  pos- 
session thereof.  An  action  in  replevin,  un- 
der our  statute,  is  a  possessory  one,  and  the 
gist  of  the  action  is  the  wrongful  detention 
of  specific  personal  property;  and,  before 
an  order  of  delivery  can  issue,  the  party 
claiming  the  right  of  possession  of  personal 
property  is  required  to  make  an  affidavit 
showing  the  following  facts:  First,  a  de- 
scription of  the  property;  second,  that  plain- 
tiff Is  the  owner  thereof,  or  has  a  special 
ownership  therein,— stating  the  facts  In  re- 
lation thereto,— and  he  Is  entitletl  to  the  im- 
mediate possession  of  the  property;  third, 
that  the  property  is  wrongfully  detained  by 
the  defendant.  The  basis  of  plalntUfs 
claim  was  that  of  ownership  of  the  wheat 
If  he  was  not  the  owner  of  the  property 
described  in  his  bill  of  particulars  and  affi- 
davit in  replevin,  he  was  not  entitled  to  the 
possession,  and  there  could  be  no  wrongful 
detention  by  the  defendant 

The  plaintiff  claims  that  the  court  erred  in 
rendering  Judgment  in  favor  of  the  defend- 
ant, against  him,  for  the  return  of  the  wheat 
and.  in  case  a  return  could  not  l>e  had,  then 
for  the  value  thereof.  It  is  seriously  claim- 
ed by  counsel  for  the  plaintiff  that  there  was 
no  proof  or  evidence  to  show  that  plaintiff 
ever  obtained  iwssesslon  of  the  wheat  In 
this  counsel  is  mistaken.  The  return  of  the 
constable  indorsed  on  the  order  of  replevin 
states:  "I  received  this  writ  this  24th  day  of 
June,  A.  D.  1800,  at  11:15  a.  m.;  served  the 
safe  on  the  within-named  defendant,  Hiram 
Hall,  by  delivering  to  said  defendant  per- 
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aoiiall7,  oa  tbe  24tb  day  of  June,  A.  D.  1890, 
at  11:30  a.  m.,  a  true  copy  of  this  writ,  with 
the  Indorsements  thereon,  duly  certified ; 
and  on  the  same  day,  at  tlie  hour  of  12 
o'clock  noon,  I  further  executed  this  writ  hy 
taking  possi'uslou  of  tbe  withln-descrlbed 
goods  and  chatti'ls  and  peisomil  property, 
uod  turned  it  over  to  the  plaintiff,  S.  W. 
Shattuok.  [Sijnied]  John  II.  Miirtiu,  Consta- 
bk'.*'  This  wheat  was  taken  out  of  the  pos- 
session of  the  defendant  by  the  constable  un- 
der tbe  order  of  replevin,  and  delivered  to 
the  plaint!^;  and  the  jui-y,  by  their  verdict, 
'find  as  follows:  "Wo,  the  jury  imiianeled 
and  sworn  in  the  above-ectltled  case,  do, 
upon  our  oaths,  find  for  the  dcfeudant;  that 
at  the  commencement  of  this  action  he  was 
entitled  to  the  Immediate  possession,  to  wit, 
three-fifths  of  the  crop  of  wheat  raised  by 
James  W.  Hall  on  Sarah  G.  Shattuck's  land. 
In  Sedgwick  township,  Harvey  county;  and 
that  said  three-fifths  interest  was  of  the 
Talne  of  one  hundred  four  and  45/100  dol- 
lars. P.  A.  Knott,  Foreman."  And  the 
Judgment  of  the  court  Is  fn  accordance  with 
the  verdict  of  the  Jury,  and  fully  authorized 
by  the  evidence  on  the  trial  of  the  case.  Sec- 
tion 05,  c.  81,  Gen.  St.  1889,  reads:  "The 
Judgment  in  the  case  mentioned  in  the  two 
preceding  sections  shall  be  for  the  return  of 
the  property,  or  for  the  value  thereof,  or  the 
value  of  tbe  possession  of  the  same,  In  case 
a  return  cannot  be  had,  and  for  tbe  damages 
for  withholding  said  property  and  for  costs 
of  suit."  So  far  as  the  value  of  tbe  wheat 
was  ccncemed,  there  was  no  dispute,  for  tbe 
parties  stipulated  at  the  commencement  of 
the  trial  that  the  wheat  was  of  the  value 
of  GO  cents  per  bushel;  and  the  plaintiff,  In 
his  evidence,  stated  Just  the  number  of  bush- 
els of  wheat  that  he  received.  It  amounted 
in  the  aggregate  to  $104.45,  and  the  Judg- 
ment of  the  court  was  *'that  defendant,  Hi- 
ram Hall,  do  have  and  recover  a  personal 
Judgment  against  S.  "^V.  Shattuck  for  the  im- 
mediate return  of  said  wheat,  and,  in  case  a 
return  thereof  cannot  be  had,  then  for  one 
hundred  four  and  *s/ioo  dollars,  with  interest 
at  6  per  cent,  from  the  12th  day  of  Decem- 
ber, 1890,  and  the  costs  of  suit,  taxed  at  $98." 

We  have  carefully  examined  the  remaining 
assignments  of  error  urged  by  the  plaintiff 
in  his  brief  and  oral  argument  of  counsel, 
but  do  not  find  that  any  material  error  was 
committed  by  any  of  tbe  rulings  or  deci- 
sions of  the  court  In  the  matters  complained 
of.  The  Judgment  of  the  district  conrt  is  af- 
firmed.  All  the  Judges  concurring. 

(3  Kan.  A.  890) 

SULLIVAN  V.  OORBBTT  et  al.i 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. G.  D.    Dec.  T,  1895.) 
DoNATiOH  OK  Co:«DiTinKa  —  Necebsiti  or  Ao- 

CSPTANCE— CoXSIDEItATlOX. 

"Where  a  party  aigns  an  instrument  in 
writing,  proposing  to  donate  by  way  of  note 

1  Beheanog  denied. 
V42P.D0. 11—70 


and  mortgage  to  aid  the  Board  of  Trade  of  the 
City  of  w.  In  Beonring  the  location  at  or  near 
such  city  of  such  industries  and  otiier  needed 
euterurises  which  the  Board  of  Trade  of  W. 
may  be  able  to  seciire,  and  iinnios  five  persons 
118  tniRtfi's  to  reeeire  nnch  note  and  mortgage, 
and  disiHweof  the  same  for  the  pnriioees  named 
in  the  written  instrument,  as  may  be  deemed 
best  by,  and  determined  upon  by  resolution  of, 
the  bonnl  of  directors  of  the  Board  of  Trade 
of  W.,  it  does  not  take  effect  or  I)eoome  oblif^a- 
tory  upon  the  party  making  nueh  proposition 
until  the  same  i>i  ueccyted  by  the  trustees:  and, 
before  ail  action  could  be  iiiiiintniiied  by  the 
trustees  upon  snch  iiiRtriiment  for  roonvery  of 
ttie  amount  proposed  by  way  of  donation,  the 
same  must  have  been  aecepted,  and  the  true- 
tees  or  Board  of  Trade  obligated  themseWea  to 
comply  with  the  terms  and  conditions  of  such 
written  instrument,  or  have  expended  money  or 
other  things  of  value,  or  contracted  some  lia- 
bility, iueurreu  some  obligation,  or  In  some 
manner  changed  their  condition  on  the  faith 
of  said  written  obligation,  in  anticipation  that 
the  donor  would  comply  with  the  conditions 
contained  therein. 
(Syllabns  by  tbe  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Balderstou,  Judge. 

Action  by  William  S.  Corbett  and  others,  as 
trustees  of  the  Board  of  Trade  of  Wichita, 
tigainst  Arthur  Sullivan.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Beversed. 

This  action  was  commenced  In  the  court  of 
common  pleas  of  Sedgwick  county,  by  W.  S. 
COTbett,  H.  C.  Sluss,  John  M.  Allen.  A.  A. 
Hyde,  and  R.  E.  Lawrence,  as  trustees  of  the 
Board  of  Trade  of  Wichita,  against  Arthur 
Sullivan,  on  a  certain  written  instnunent  call- 
ed a  "mortgage  donation."  The  petition  sets 
forth  the  following  facts:  "Plaintiffs  complain 
of  the  defendant,  and  for  cause  say:  That  on 
or  abput  the  20th  day  of  September,  1888,  the 
said  defendant  entered  into  an  agreement  In 
writing,  a  copy  of  which  is  filed  herewith, 
made  a  part  hereof,  and  marked  'Exhibit  A,* 
and  whereby  the  said  defendant  promised  and 
agreed  to  and  with  tbe  plabitiffs,  as  trustees 
of  the  Board  of  Trade  of  Wichita,  that  he 
(the  defendant)  would,  witblu  dftceu  days 
from  the  execution  o£  said  contract,  execute 
and  deliver  to  said  plaintiffs  his  cermln  prom- 
issory note  for  $1,000,  due  five  yeara  after 
date,  and  bearing  Interest  at  the  rate  of  seveu 
per  cent.;  and  tliat  he  would,  foi*  the  purpose 
of  securing  the  payment  of  said  note,  execute 
and  deliver  to  said  plaintiffs  a  first  mortgage 
upon  the  following  described  real  estate,  sit- 
uate In  tbe  nainty  of  Sedgwick  and  state  of 
Kansas,  to  wit:  'The  N.  E.  \i  of  the  N.  W.  M 
of  section  32,  township  20,  1  E.,'— being  40 
acres,  more  or  less.  That  plaintiffs  accepted 
said  trust  immediately  upon  the  execution  of 
said  contract,  and  have  done  and  performed 
all  the  conditions  and  obligations  imposed  up* 
on  them  by  said  contract,  and  have  repeated- 
ly requested  of  said  defendant  that  he  execute 
and  deliver  to  these  pktintiffs  the  said  note 
and  mortgage;  but  that  said  defendant  has 
wholly  failed  and  refused,  and  stlU  fails  and 
refuses,  to  execute  and  deliva-  said  note  and 
mwtgage,  or  in  any  manner  comply  with  said 
contract,  to  phiintlffs,  in  the  sum  at  (me  thou- 
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sand  dollara,  with  Interest  thereon  at  the  rate 
of  seven  per  cent,  from  and  after  October  5, 
1888.  Wherefore  plaintiffs  demand  Judgment 
against  said  defendant  In tlic  sum  of  ouethou- 
sand  dollars,  together  with  interest  tliereoD 
from  and  after  October  5,  1888.  at  the  rate  of 
seven  iier  cent.,  and  for  costs  of  this  suit,  and 
for  all  other  proper  relief." 

Attached  to  this  petition,  as  Exhibit  A,  la 
the  following: 

"Exhibit  A.  Mortgage  Donation.  For  the 
purpose  of  obtaining  the  location  at  or  near 
the  city  of  Wichita,  Sedgwick  county,  Kansas, 
of  Buch  industries  and  other  needed  enter- 
prises which  the  Board  of  Trade  of  the  City 
of  Wichita  may  be  able  to  secure  by  the  use 
of  the  property  hereinafter  described,  and  In 
consideration  of  the  l>enelits  which  I  will  de- 
rive from  the  location  of  such  additional  in- 
dustries, etc.,  at  said  city,  I  hereby  bind  my- 
self to  execute  and  deliver,  within  fifteen  days 
from  the  date  hereof,  a  mortgage  upon  the  fol- 
lowing described  real  estate,  to  wit:  'N.  E.  14 
of  the  X.  W.  ^  of  section  32,  township  2G, 
range  1  E.,'— being  40  acres,  more  or  less,  sit- 
uate in  Sedgwick  county,  Kansas,  to  W.  S. 
Corbett,  H.  C.  Sluss,  John  M.  Allen,  A.  A. 
Hyde,  and  R.  B.  Lawrence;  to  be  by  them 
held  in  trust,  to  be  sold,  assigned,  and  trans- 
ferred to  such  persons,  at  such  times,  and  for 
such  purposes  as  may  be  deemed  best  by  and 
determined  upon  by  resolutions  of  the  board 
of  directors  of  the  Board  of  Trade  of  Wichita, 
and  upon  the  further  trast  that.  If  said  mort- 
gage is  not  used  in  good  faith  for  such  pur- 
poses within  three  years  after  the  execution 
and  delivery  of  said  mortgage,  then,  In  that 
event,  the  said  mortgage  shall  be  canceled, 
and  returned  to  me.  This  trust  to.be  in  force 
and  take  effect  from  date  of  acceptance  by 
said  trustees.  It  Is  understood  that  I  am  to 
give  aa  abstract  of  the  title  to  said  property, 
and  that  the  title  of  said  property  shall  be 
free  and  clear  of  all  liens,  claims,  and  clouds 
of  every  kind.  It  Is  further  understood  that 
I  am  to  give  a  negothible  promlssoiy  note, 
which  said  mortgage  shall  secure.  In  the  sum 
of  one  thoiwand  dollars  ($1,000),  payable  to 
said  tmstees  ur  order,  and  due  five  years  after 
date,  with  seven  per  cent.  Interest,  payable 
annually;  aud  I  further  agree  that  my  wife, 
Agnes  S.,  shall  join  in  said  mortgage.  Said 
note  to  be  imyablo  on  or  before  maturity. 
Witness  my  hand,  this  20th  day  of  Sepleni- 

I)er,  1SS8.    1  reside  at  No,  street, 

Wichita,  Kansas,    Arthur  Sullivan." 

"Septeml)er  — ,  A.  D.  1888.  We  accept  the 
above  trust.  , 

H 



H    .  .   

It    

"Trustees." 
To  this  petition  the  defendant  l)eIow  Hied 
his  answer,  setting  forth  six  defenst's.  The 
first  answer  was  as  follows:  "(1)  That,  when 
he  signed  said  agreement,  it  contained  a  pro- 
vision Xhsit  tue  Bameiva's  not  to  take  (Effect -dr 


be  In  force  until  the  day  of  the  acceptance  of 
the  trust  to  be  created  la  pretended  contract 
by  said  plaintiffs,  as  such  tnistees;  tlmt  said 
plaintiffs,  as  such  trustees,  never  accepted 
said  trust;  and  that  a  short  time  after  the 
20th  day  of  September,  18S8,  he  notified  the 
plaintiffs  that  he  withdrew  his  said  offer  or 
subscription."  The  second  defense  Is  as  fol- 
lows: "(2)  That  he  never  received,  nor  was 
he  ever  promised,  any  consideration  or  tblog 
or  matter  of  value  for  said  subscription;  that 
he  would  not  in  any  way  be  benefited  by  the 
consummation  of  the  matters  in  said  agree- 
ment or  subscription  mentioned;  that  the 
plaintiffs,  as  trustees,  nor  the  said  Board  of 
Trade  of  said  city  of  Wichita,  have  not  ex- 
pended any  money  or  matter  or  thing  of  any 
value,  or  contracted  any  liability,  or  In  any 
-way  changed  their  condition,  on  the  faith  of 
said  pretended  agreement  or  subscription,  or 
In  anticipation  that  he  would  comply  with  the 
provisions  therein  contained;  that  the  same 
Is  wholly  without  consideration,  and  void."* 
These  are  the  only  portions,  of  the  answer  that 
are  material  In  the  consideration  of  this  case. 

The  reply  to  the  answer  was  a  general  de- 
nial of  all  allegations  that  were  inconsistent 
with  the  allegations  of  the  petition.  Trial 
before  the  court  and  jury.  Judgment  for  the 
plaintiffs  below,  and  defendant  below  made 
case,  and  brings  case  to  this  court  for  review. 

H.  G.  RuRglcs,  for  plaintiff  in  error.  X  V. 
Dausherty,  for  defendants  in  error. 

JOIIXSOX,  r.  J.  (after  stating  the  facts). 
This  action  was  brought  by  the  defendants  in 
error  to  recover  the  sum  of  $1,ikk).  and  in- 
terest thereon,  on  a  certain  written  iuslru- 
meut  signed  by  plaintiff  In  error,  called  a 
"mortgage  donation."  The  Instrument  sets 
forth  that  for  the  purpose  of  obtaining  the 
location  at  or  near  Wichita,  Sedgwick  coun- 
ty, Kan.,  of  such  industries  and  other  needed 
enterprises  which  the  Board  of  Trade  of  the 
City  of  A\'lchita  may  be  able  to  secure  by  the 
use  of  the  property  therein  described,  and  in 
consideration  of  the  benefits  which  he  would 
derive  irom  the  location  of  such  additional 
enterprises,  etc.,  at  said  city,  he  thereby  binds 
himself  to  execute  aud  deliver,  within  15  days 
from  the  signing  of  said  Instrument,  a  mort- 
gage uu  certain  lands  to  the  plaintiffs  below 
(defendants  in  error),  to  be  held  by  them  in 
ti-ust,  to  be  sold  by  them  at  such  times  aud 
for  sucli  purposes  as  may  be  deemed  best  by, 
anil  determined  upon  by  resolution  of,  the 
board  of  directors  of  the  Board  of  Trade  of 
Wichita,  aud  uiwn  the  further  trust  tliat.  If 
Sjild  mortgage  is  not  used  In  good  faith  for 
such  puriKises  within  three  years  after  the 
execution  and  delivery  of  eald  mortgage,  then 
the  mortgage  sliall  be  canceled  and  returned; 
and,  in  addition  to  the  execution  of  said  mort- 
gage, the  instrument  recites  that  it  is  under- 
stood tliat  he  is  to  give  a  negotiable  promis- 
sory note,  which  said  mortgage  shall  secure. 
In  the  sum  of  $1,000,  payvMe -^o  eaM'trus- 
0.— L.u.i.iji-./ 
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tees  (X  order,  due  in  fire  years  after  date, 
with  7  per  cent.  futiM'cst,  payable  anutially. 
Tills  iiistniiiii'iit  1b  Mlffncd  by  the  platntifF  lu 
ernir  otily,  but  there  Is  no  am'ptnnee  of  the 
trust  in  euuiKH'titiu  with  the  instrument. 
Tliei'o  la  a  blank  at  the  cud  of  this  Instru- 
ment  In  the  fullnwing  form: 

"WitnpKR  my  hand,  this  20th  day  of  Septem- 
ber, 1888.  I  reside  at  JTo.  •  street, 

Wlehlta,  Kansas.    Arthur  Sullivan." 

"September  — ,  A.  D.  18SS.  We  accept  the 
above  trust   ■   ■ 

41  ,   , 

U 

II  

41  

"Trustees." 
This  acceptance  Is  not  signed  by  the  trus- 
tees. The  iuBtrument  is.  lu  effect,  an  offer  on 
the  part  of  Arthur  Sullivan  to  make  a  dona- 
tion to  aid  the  Soard  of  Trade  of  the  City  of 
Wiclilta  to  secure  the  location  and  establish- 
ing of  industries  and  business  enterprises  at 
and  near  the  city  of  Wichita;  but  there  la  no 
person  accepting  the  trust,  and  obligating 
tliemselves  to  secure  the  location  of  the  iu- 
duatries  described  by  the  proposed  donor.  It 
Is  true  that  the  petition  alleges  that  the  plain- 
tiffs below  accepted  the  trust  immediately 
upon  the  execution  of  the  contract,  and  have 
done  and  performed  ail  the  condittoas  and  ob- 
ligations Impeded  upon  them  by  said  contract, 
and  have  rei)catedly  requested  the  defendant 
to  execute  and  deliver  to  the  trustees  named 
the  note  and  mortgage;  but  the  evidence 
shows  that  the  trustees  named  In  the  writ- 
ten Instrument  never  acquired  the  possession 
of  it;  that  It  was  never  delivered  by  SuUI- 
van  to  the  trustees  or  any  pei-sons  named 
therein.  This  instrnmeut  bears  date  Sep- 
tember 20,  1888,  and  the  evidence  shows  that 
the  pei*sous  minied  as  trustees  never  held  but 
one  meeting,  and  that  was  on  the  10th  day  of 
October,  1888;  and  at  this  meeting  they  or- 
ganized as  a  board,  and  elected  certain  per- 
sons of  their  number  as  oflicers  of  the  l)oard, 
hut  did  nothluff  in  relation  to  the  proposed 
donation  by  Arthur  Sullivan.  There  is  noth- 
ing in  the  evidence  or  tlie  record  of  the  board 
showing  that  tlie  trustees  named  in  the  In- 
strument ever  in  any  manner  accepted  the 
proposition  of  SiilUvau,  or  agreed  to  Its  terms. 
The  instrument  is  entirely  unilateral,  and 
without  any  consideration  to  support  It. 
There  Is  nothing  in  the  record  to  show  either 
an  acceptance  of  the  trust  i)roiH)scd,  or  that 
the  plaintiffs  below,  as  trustees  of  the  Board 
of  Trade  of  the  City  of  Wichita,  have  ex- 
pended any  money  or  thing  of  value,  or  con- 
tracted any  liability,  incurreil  any  obliga- 
tion, or  in  any  way  changed  their  condition, 
on  the  faith  of  said  written  Instrument  or  do- 
nation, or  in  anticipation  that  Arthur  SblU- 
van  would  comply  with  the  provisions  con- 
tained therein.  It  was  a  mere  proposition 
on  the  part  of  defendants  in  error,  without 
mntuality.  Nothing  was  to  be  done  by  the 
trustees,  and  It  was  optional  wltli  Sullivan 


whether  he  would  comply  with  the  proposi- 
tion on  his  part  or  not.  He  derived  no  bene- 
fit or  advantagif  whatever  from  the  in-oimsl- 
tifm,  aud  was  under  no  legal  obligation  to 
perform  Its  conditions. 

The  court  should  liavc  sustained  the  de- 
murrer of  the  defendant  below  to  the  evl- 
denre.  and  rendered  a  Judgment  against  the 
plaintiffs  lielow  for  costs  of  suit.  The  Judg- 
ment of  the  court  of  common  pleas  la  re- 
versed, and  the  case  remanded  to  the  dla- 
trlct  court  of  Sedgwick  county,  with  direction 
to  sustain  tlie  demurrer  of  the  defendant  be- 
low to  the  plahitlffs"  evidence,  and  render 
Judgment  against  tlie  plaintiffs  for  costs  of 
suit.    All  the  Judges  concurring. 


DEARBORN'  et  al.  v.  WASHINGTON  SAT. 

BANK. 

WATSON  et  aL  v.  SUEAFB. 

(Supreme  Court  of  Washington.    Dec.  SO, 

1895.) 

Baskb— Bpeciai.  Deposit. 

A  person  deposited  money  with  a  baok, 
taking  from  it  a  deposit  slip  iu  the  form  used 
for  general  deposits,  t-'pon  Buch  slip  were  the 
words,  "Serority  for  signing  bond  to  be  held  by 
bank."  Siilreequently  the  depotiitor,  in  order 
to  change  tbe  se<-uritr  bo  that  $TUO  would  he 
availuble  for  one  purpose  and  $800  for  another, 
drew  an  ordinary  check,  which  was  marked 
"Paid,"  and  a  ceitilieate  of  deposit  for  $800 
made  out,  to  be  hekl  by  the  surety,  nud  $700  to 
secure  other  Iwadsnu'U.  The  first-named  cer- 
titieiite  was  afterwards  paid  by  the  bank.  The 
depositor  testifi<'d  that  the  deposit  was  a  special 
one.  Held  a  general  deposit,  and  not  a  trust 
fund  in  the  bands  of  a  receiver. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  W.  W.  Dearborn  and  others 
against  the  Washington  Savings  Bank  to  pro- 
cure appointment  of  a  receiver  for  said  bank. 
C.  M.  Sheafe  was  appointed  receiver,  and  T. 
P.  Watson  and  others  petitioned  to  have  a 
deposit  In  such  bank  declared  a  special  de- 
posit. From  an  order  granting  the  petition, 
the  receiver  appeals.  Reversed. 

CUse  &  King,  fOr  appellant.  Donwortb  & 
nowe,  for  resiwndents. 

HOYT.  C.  J.  Substantially  the  only  ques- 
tion of  fact  Involved  In  the  decision  of  this 
cause  was  as  to  the  natuiH.'  of  a  deposit  made 
by  the  respondent  T.  P.  Watson  hi  the  Wash- 
ington Savings  Bank,  of  which  the  api>ellant 
is  now  the  receiver.  The  trial  court  foimd 
tliat  this  deposit  was  a  special  one,  and  that 
the  title  to  the  money  deposited  never  passed 
to  the  bank;  that  it  held  it  In  trust  for  said 
Watson,  for  certain  purposes.  If  there  is 
evidence  to  sustain  this  finding,  certain  im- 
portant questions  of  law  as  to  the  tracing  of 
trust  fuuds  must  be  decided.  If  the  evidence 
does  not  sustain  such  finding,  and  if,  not- 
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withstanding  it,  it  is  here  determined  that 
the  deposit  was  a  general  one.  so  that  the  ti- 
tle to  the  money  passed  to  the  bank,  It  will 
not  be  necessnry  to  decide  any  of  the  disput- 
ed questions  of  law,  for  the  reason  that  It  Is 
conceded  thp.t  if  such  was  the  nature  of  the 
deposit  the  Judgment  must  be  reversed,  and 
the  petition  denied.  It  is  with  reluctance 
that  thla  court  interferes  with  a  finding  of 
fact  by  a  trial  court,  but,  even  In  an  action 
at  law.  such  a  finding  wlU  not  be  allowed  to 
stand  If  the  testimony  Is  overwhelming  up- 
on the  other  side;  and  In  a  case  of  equitable 
cognizance,  like  the  one  under  consideration, 
such  finding  must  be  set  aside  If  the  pre- 
ponderauce  of  evidence  Is  clearly  against  It 

It  Lb  not  possible  in  this  opinion  to  go  at 
any  length  Into  the  proofs  upon  which  we 
have  come  to  a  conciuslcm  as  to  the  nature 
of  this  deposit  We  must  be  satisfied  with 
stating  such  conclusion,  and  briefly  referring 
to  some  of  the  evidence  which  has  induced  It 
SulMtantially  the  only  testimony  tending  to 
show  that  the  money,  when  deposited,  was  re- 
ceived by  the  bank  as  a  special  deposit,  was 
tliat  of  the  respondent  Watson,  and  upon  such 
testimony  the  finding  of  the  superior  court 
must  have  been  founded:  for,  while  it  is  true 
that  certain  other  statements  and  circumstan- 
ces were  relied  upon,  they  were  none  of  them 
of  such  a  character  that  they  could  not  Iiave 
consistently  existed  If  the  deposit  had  been  a 
general  one.  To  meet  tliis  pnxtf  there  was 
little  positive  testimtmy.  The  president  of 
the  bank,  with  whom  the  business  was  trans- 
acted, was  unable  to  state  the  circiunstances 
connected  with  such  deposit;  and  If  tiiere 
tiad  not  appeared  in  the  proofs  certain  papers 
which  liad  i>een  delivered  by  the  bank  to  said 
resp«Mident,  and  others  signed  by  him  and  de- 
livered to  it,  his  testimony  would  not  be  so 
contradicted  that  it-should  not  be  given  foi'ce. 
These  papers  were,  first,  a  duplicate  deposit 
slip,  such  as  it  was  the  custom  to  use  when 
a  general  deposit  was  made  by  a  customer 
whose  dealings  with  the  bank  were  not  ex- 
pected to  be  num^ons  enough  to  Justify  his 
having  a  bank  book.  The  fact  that  the  de- 
posit was  entered  by  the  bank  upon  this  kind 
of  a  slip  would  lu  itself  be  very  strong  proof 
that  ft  understood  that  it  was  a  genm-al  de- 
Iioslt,  and  tliat,  In  receiving  It,  it  liecame  the 
debtor  of  the  depositor,  and  not  his  trustee. 
This  manner  of  treating  the  deposit  on  the 
part  of  the  liank  would  not  have  bound  the 
depositor,  had  it  not  been  made  known  to 
him.  But  when  he  received  the  duplicate 
slip  he  must  be  presumed  to  Iiave  known 
what  the  certifying  at  the  deposit  lu  that 
form  would  reosonabiy  Indicate.  That  this 
would  have  been  Uie  result  of  the  entering  of 
the  deiKWlt  upon  such  a  slip,  and  the  de- 
livery of  a  duplicate  thereof  to  the  depositor, 
without  anything  excepting  the  fact  of  such 
deposit  havhig  Iwcn  written  thereon,  la  su1>- 
stantially  coiuxMled  by  the  respondents;  but 
It  is  cont«ided  tliat  the  writing  upon  said  slip 
of  the  words,  "Security  for  slguiug  bond  to 


be  held  by  bank,"  showed  that  the  deposit 
was  not  to  be  treated  as  an  ordinary  general 
deposit.  But  to  our  mind  these  words  writ- 
ten upon  said  slip  should  be  given  little  or 
no  force.  In  determining  whether  by  the  de- 
posit the  Imnk  became  the  debtor  or  the  trus- 
tee of  the  depositor.  The  only  thing  that 
these  words  indicated  was  that,  wliatever  the 
relation  Ijetween  the  depositor  and  the  bank 
on  account  of  the  deposit  such  relation  had 
been  assumed  for  the  purpose  of  securing  a 
surety  upon  a  bond,  and  should  be  continued 
until  such  surety  should  be  released  from  lia- 
bility. 

If  there  were  nothing  else  In  the  case  to  af- 
fect the  testimony  of  said  respondent  it 
would  none  too  well  warrant  the  finding  of 
the  trial  court  founded  thereon.  Public  pol- 
icy will  not  allow,  upon  any  but  satisfactory 
proof,  one  depositor  to  secure  a  preference 
over  another  by  reason  of  the  alleged  fact 
that  his  money  had  t>een  wrongfully  used 
the  bank.  But  this  testimony  Is  not  only  fur- 
ther affected,  but.  In  our  opinion,  entirely 
overcome^  by  the  fact  that  sut)sequent  to  the 
making  of  such  deport  said  respondent  de- 
siring to  change  the  security  so  that  $700  of 
It  would  be  available  for  one  purpose,  and 
$800  for  another,  drew  a  check,  payable  to 
certificate  of  deposit,  such  as  would  be  neces- 
sary to  draw  out  funds  on  general  doiMsIt 
with  the  bank.  This  check  was  presented  to 
the  bank,  and  marked  "Paid,"  and  a  certifi- 
cate of  deposit  for  $800  made  out,  to  be  held 
by  the  surety,  and  another,  for  $700,  to  secure 
another  set  of  bondsmen.  After  this  the 
first-named  certificate  of  deposit  was  surren- 
dered to  said  respondent  by  the  surety  in  the 
first  bond,  and,  upon  indorsement  by  him. 
paid  by  the  bonk.  The  money  represented 
by  the  other  certificate  is  that  which  is  in- 
volved In  this  action.  All  of  these  papers 
were  such  as  would  have  been  required  in 
the  transaction  of  the  business  if  the  deposit 
was  a  general  one,  and  none  of  them  would 
have  been  required  had  the  deposit  been  a 
special  one;  and,  if  they  are  to  have  their 
legal  effect,  they  ctmclusively  establish  the 
fact  that  the  dep«it  was  general,  and  not 
special.  The  only  way  in  which  tiielr  force 
Is  songht  to  be  met  Is  by  the  general  state- 
ment by  said  respondent  that  he  did  not  un- 
dei-stand  their  force  and  effect  when  be  re- 
ceived or  signed  and  delivered  them;  that 
all  he  supposed  he  was  doing  was.  In  one  in- 
stance, getting  a  receipt  for  his  money,  and. 
in  the  other,  giving  his  own  receipt  therefor. 
But  in  the  alMence  of  any  proof  of  fraud  on 
the  iiart  of  the  bank,  In  inducing  falm  to  re- 
ceive or  execute  and  deliver  these  papers,  or 
of  any  testimony  tending  to  prove  that  their 
contents  or  effect  was  In  any  manner  mis- 
represented  to  him  by  any  person,  their  force 
and  effect  were  not  overcome  by  such  proof. 
In  our  opinion,  a  clear  preponderance  of  evi- 
dence ^-as  In  support  of  the  claim  that  the  de- 
posit was  a  general  one.  This  being  so,  the 
money  did  not  come  to  the  hands  ot  the  xe- 
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celrer  as  a  trust  fund.  The  Judgment  must 
be  reversed  and  the  cause  remanded,  wltb 
Instructions  to  deny  the  petition. 

SCOTT  and  DUNBAR,  JJ.,  ctmcvr. 


BOABD  OF  EDUCATION  OP  CJTT  OP 

06DEX  T.  BROWN  et  al. 
(Supreme  Court  of  Utah.    Dec.  21,  1805.) 
School  Taxes  —  XtiTt  —  Collbctiok  —  Equaliea.' 

TION— DELEaATIONf  OP  LeOISLATIVK  PoWBB 
— COXSTRUCTION  OF  STATUTE. 

Lljanrs  1882,  o.  68,  approred  March  10, 
1882,  aboUshes  the  offices  of  city  collector  and 
city  asseSBor  in  cities  of  the  first  aad  second 

clauses,  and  provides  that  the  duties  formerly 
performed  by  those  offioers  shall  in  1893  and 
thereafter  dcTolve  on  the  assessors  and  col- 
lectors of  the  coiiDties  in  which  the  respective 
cities  are  situated.  On  the  same  day  on  which 
that  chapter  was  approved,  chapter  80  was  also 
approved,  which  provides  for  the  levy  of  school 
taxes  in  cities  of  the  first  and  second  classw* 
on  the  Ist  day  of  every  March  thereafter.  Held, 
that  the  references  in  section  129  of  the  latter 
act  to  the  "assessor  and  collector  for  the  city," 
who  were  therein  required  to  assess  and  collect 
the  school  tax,  and  to  the  "tax  roll  of  the  city," 
on  which  it  was  therein  provide<l  the  school  tax 
should  be  extended,  were  to  the  collector  and 
assessor  who  were  to  prepare  the  assessment 
roll  for  the  city  under  chapter  08,  and  to  the 
assessment  roll  prepared  by  them  thereunder. 

2.  Laws  1892.  c.  80.  8  129.  amending  Laws 
1880,  which  required  the  board  of  education  to 
levy  school  taxes,  provided  that  the  board  of 
education  should  prepare  a  statement  and  esti- 
mate of  the  amount  necessary  for  the  support 
and  maintenance  of  the  bcIiooIb,  and  certify  it  to 
the  assessor  and  collector  for  the  city  in  which 
the  schools  were  situated,  and  that  the  assess- 
or and  collector,  after  having  extended  the  val- 
uation of  property  on  the  assessment  rolls, 
should  levy  such  i>er  cent,  as  was  necessarv  to 
raise  the  amount  required  by  the  board.  ticM. 
that  the  power  to  levy  the  taxes  was  thereby 
vested  in  the  board,  and  hence  there  was  no  at- 
tempt to  delegate  that  power  to  the  assessor  and 
collector. 

3.  Laws  1892.  c.  68.  S  4.  providing  that  the 
county  court  shall  equalize  the  assessment  roll 

of  the  whole  county,  iucludinfc  the  asseRsment 
for  Renernl  taxes  of  cities  of  the  first  and  sw- 
ond  classes,  empowers  the  court  to  equnlizc 
the  aBBrsBincnt  roll  mentioned  in  Laws  1892,  c- 
80,  ji  129,  relatinfr  to  school  taxes  levied  in  cities 
of  either  the  first  or  second  classes. 

Appeal  from  district  court,  Fourth  district; 
before  Justice  H.  W.  Smith. 

Mandamus  by  the  board  of  education  of  the 
city  of  Ogden  against  Moroni  P.  Brown  and 
Prank  B.  Ilurllmt.  From  a  Judfnnent  for 
defendants,  plaintlCf  appeals.  KeverKed. 

E.  M.  Allison  and  Willloms,  Van  Cott  & 
Sutherland,  for  appellant.  A.  R.  Heywood, 
R.  H.  Whipple,  and  A.  J.  Weber,  for  appel- 
lees. 

KING,  J.  Application  was  made  by  plain- 
tiff for  a  writ  of  mandate  to  compel  the  de- 
fendantu.  ns  assesnor  and  colloctor,  respec- 
tively, of  Wel)cr  county,  to  levy  and  collect 
the  school  tax  assessed  by  pUitntlff  to  main- 
tain its  school  sj-stem  for  the  year  1895. 
Plaintiff  averred  that  It  prepared  in  due  form 


a  statement  and  estimate  of  the  amount  nec- 
essary for  the  support  and  maintenance  of 
its  schools  for  said  year,— the  sum  so  esti- 
mated beln?  f40,000,— and  duly  certified,  by 
its  president  and  clerk,  said  statement  and 
estimate  to  said  defendants,  as  assessor  and 
collector,  respectively,  of  Weber  county,  and 
for  Ogden  city,  but  tliat  said  defendants 
neglected  and  refused  to  levy  the  rate  per 
cent,  of  tax  to  raise  such  amount,  or  to  place 
and  extend  such  per  cent  and  leTj  on  the 
tax  roll  of  said  city,  the  same  being  the  as< 
sessment  roll  prepared  by  the  assessor  of 
said  county.  An  alternative  writ  of  mandate 
was  issued,  and  thereafter  defendants  moved 
to  quash  the  same,  and  the  motion  was 
granted.  From  the  Judgment  entered,  plain- 
tiff api)eal8. 

The  questions  presented  for  consideration 
are  of  the  highest  importance,  as  they  In- 
volve the  existence  of  the  public-school  sys- 
tem of  this  territory  in  all  cities  of  the  flrat 
and  second  classes.  The  lower  court  was  of 
opinion  that  the  legislature  had  been  guilty, 
not  only  of  unsklUfuUness,  but  gross  negli- 
gence, in  passing  legislation  relating  to  the 
school  system,  and  revenue  for  the  support 
thereof,  as  a  result  of  which  no  Instm- 
'  mentalities  had  been  provided  for  levying 
and  collecting  school  taxes  In  cities  of  the 
first  and  second  classes.  Accordingly  It  was 
held  that  the  plaintiff  was  not  authorized  to 
obtain  revenue  for  school  purposes  by  tax- 
ation, and  that  no  duty  was  Incumbent  upon 
defendants  to  levy  or  collect  any  taxes  for 
such  purposes.  Respondents  contend  that 
plaintiff  is  entitled  to  no  relief ,  because— First, 
the  assessor  and  collector  of  Weber  county 
bad  no  power  to  levy  or  collect  school  taxes 
for  plaintiCT;  second,  the  legislature  foiled 
to  provide  a  tax  roll  upon  which  a  levy  of 
school  taxes  for  plaintiff  can  be  made;  third, 
the  law  confers  no  authority  ujion  any  board 
or  officer  to  equalize  the  tax  soujrht  to  be 
levied;  fourth,  even  If  the  legislature  had  at- 
tempted to  delegate  power  to  defendants  to 
levy  the  tax  in  question,  the  act  of  delegation 
would  be  mill  and  void.  While  it  appears 
that  several  questions  are  involved,  an  ex- 
amination of  the  record  and  the  briefs  of 
counsel  show  that  the  real  and  only  question 
submitted  concerns  the  construction  of  sev- 
eral enactments  of  the  legislature. 
!  Inthe  yearlSOO  the  legislature  passedanact 
I  providing  foraunlform  systemof  free  schools 
I  within  the  territory.  In  each  city  of  the  first 
I  and  second  classes  a  public  corimratlon  was 
organized,  independent  of  the  city,  but  co- 
extensive with  it  in  territorial  area;  and 
provision  was  made  for  a  board  of  education, 
to  be  electe<l  biennially  by  the  electors  of  the 
municipality.  This  board  was  invested  with 
lM)wer  to  levy  taxes  upon  the  property  of 
the  district,  and  to  perform  many  duties  com- 
mon to  quasi  municipal  bodies,  and  which 
were  deemed  necessary  for  the  mainte- 
nance of  an  advanced  system  of  education. 
Each  year  the  board  was  to  estimate  and 
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levy  the  tnxps  necesfwry  for  the  support  of 
the  soliools  within  the  diRtrlot,  and  to  pay 
Interest  on  Iwaclit,  etc.  The  estimate  and 
levy  so  made  were  to  be  duly  certified  by 
the  president  and  clei'k  of  the  board  to  the 
assessor  and  collector  of  the  city,  and  the 
assessor  thereuiran  was  required  to  place  the 
taxes  so  levied  upon  the  tax  roll  of  the  city, 
and  the  city  collector  rwiulred  to  collect  the 
same  as  other  city  taxes  were  collected,  and 
pay  to  the  treasurer  created  by  said  board. 
In  1S02  this  act  was  amended  by  the  legis- 
lature, and  section  129  enacted  In  Heu  of 
some  of  the  pi-ovUlons  above  referred  to. 
This  section  Is  as  follows:  "Sec.  129.  Tlie 
board  of  education  shall,  on  or  before  the 
first  day  of  March  of  each  year,  preiiare  a 
Btatcmont  and  estimate  of  the  amount  neces- 
sary for  the  support  and  maintenance  of  the 
school  under  its  charge,  for  the  school  year 
commencing  on  the  first  day  of  July  next 
thereafter,  also  the  amount  necessary  to  pay 
the  Interest  accruing  during  such  year  on 
bonds  Issued  by  said  board,  and  the  amount 
of  sinking  fund  necessary  to  be  collected 
during  such  year  for  the  payment  and  re- 
demption of  such  bonds;  and  shall  forthwith 
cause  to  be  certified  by  the  president  and 
clerk  of  said  board,  to  the  assessor  and  col- 
lector for  said  city,  the  amount  required  for 
school  purposes  for  the  coming  year,  and 
ttie  assessor  and  collector  for  the  dty,  after 
having  extended  the  valuation  of  property  on 
the  assessment  rolls,  shall  levy  such  per 
cent.,  as  shall  as  near  as  may  be,  raise  the 
amount  required  by  the  board;  which  levy 
shall  be  uniform  on  all  property  within  the 
said  city  as  returned  on  the  assessment  roll 
tliereof,  and  the  said  assessor  and  collector 
is  hereby  authorized  and  required  to  place 
the  same  on  the  tax  roll  of  the  city,  and 
said  tax  shall  be  collected  b}'  the  collector 
as  other  city  taxes  are  collected,  but  with- 
out additional  compensation  for  assessing 
and  collecting,  and  pay  to  the  treasurer  of 
said  board,  promptly  as  collected  and  held 
liy  him  subject  to  the  order  of  the  board  of 
cdncntlon;  provided  that  the  tax  for  the 
r-iipiMirt  and  maintenance  of  such  schools 
sliiill  not  exceed  In  any  one  year  two  mills 
on  tlie  dollar,  upon  ail  taxable  property  of 
ciild  city."  Sess.  Laws  Utah  1S92,  p.  131,  c. 
Nrt.  The  difficulty  In  this  cane  seems  to  arise 
from  the  supitoscd  reiieal  of  all  statutes  pro- 
viding for  tlje  assoBsing  and  collecting  of 
taxes  for  city  and  school  puri>o»c8,  as  well 
as  those  featui-es  relating  to  the  assesRment 
roll  and  e<iualtzatIon  of  taxes.  Chapter  68 
of  the  Session  Laws  of  Vtah  of  1^2  con- 
tains an  act  passed  the  same  day  as  the  one 
Jnst  referred  to,  and  from  which  section  129 
Is  quoted.  Sections  1,  5-7,  and  9,  c.  68,  pro- 
vide that  In  the  year  1893.  and  thereafter, 
assessment  for  taxes  in  all  cities,  towns, 
and  villages  In  the  tetrltory  shall  be  made 
by  the  county  assessor  at  the  time  aasesa- 
ments  for  territorial  and  county  taxes  are 
made,  and  that  the  Hat  of  property  In  each 


city,  and  the  valuation  thereof,  shall  be  so 
made  by  the  county  assessor;  tlint  the  prop- 
erty In  each,  and  the  valuation  thereof,  will 
be  sqiarately  shown;  that  the  general  city 
taxes  of  dties  of  the  first  and  second  classes 
j  shall  be  extended  on  the  general  roll  by  thi< 
I  county  clerk.  Id  a  separate  column,  at  tbv 
rate  certified  by  the  city  council,  at  the  same 
time  the  territorial  and  county  taxes  are  ex- 
I  tended,  and  such  taxes,  together  with  the 
I  county  and  tenitorial  taxes,  shall  be  collect- 
'  ed  by  the  county  collector  at  the  times 
and  In  the  manner  provided  by  law  for 
collecting  territorial  and  county  taxes;  that 
the  county  collector,  before  receiving  city 
taxes,  shall  give  such  bond  for  the  flaltb- 
fnl  perfcmnance  of  his  duties  as  **cfrfIector 
I  of  the  city  tax"  as  may  be  required  by 
I  the  mayor  or  city  council,  and  all  taxes 
collected  by  him  shall  be  paid  to  the  city 
treasurer.    Section .  9  closes   the  chapter, 
and  abolishes  the  office  of  assessor  for  each 
city,  town,  and  village,  and  the  office  of 
collector  In  each  city  of  the  first  and  second 
classes.   In  1891  the  legislature  again  amood- 
ed  the  school  law,  but  re-enacted  section  129, 
above  referred  to,  with  but  slight  modifica- 
tion, the  change  not  affecting  the  questlm 
tmder  discussion;  and  we  will  therefore  re- 
gard section  129  of  the  act  of  1892  as  the 
source  of  power  under  which  plaintiff  aedis 
relief. 

Before  construing  these  acts,  reference  to 
some  of  the  nites  for  the  Interpretation  of 
statutes  will  be  proper.  It  is  dear,  from  the 
various  acts  to  which  we  have  referred*  that 
It  was  the  purpose  of  the  legislature  to  make 

;  ample  provision  for  the  maintenance  of  free 
schools  within  the  territory,  and  to  confer  up- 

!  on  boards  of  education  In  the  larger  dtles  pow- 
er to  construct  schoolhouses,  levy  and  collect 
taxes,  and  perform  all  necessary  acts  essen- 
tial to  establish  and  successfully  maintain 
free  public  schoola  So,  where  there  is  am- 
biguity or  aivarent  Incongruitira  in  a  statute, 
the  first  question  to  be  considered  is  what  is 
the  subject  of  It,  and  what  object  is  Intend- 
ed to  be  accomplished  by  it?  "When  the  sub- 
ject-matter is  once  clearly  ascertained,  and 
its  general  intent,  a  key  is  found  to  all  lis 
intricacies.  General  words  may  be  restrain- 
ed to  it,  and  those  of  a  narrower  import  may 
be  expanded  to  embrace  it,  to  effectuate  that 
Intent.  When  the  intention  can  be  collected 
from  the  statute,  words  may  be  modified,  al- 
tered, or  supplied,  so  as  to  obviate  any  re- 
pugnancy or  inconslBtency  with  such  Inten- 
tion." Suth.  St.  Const,  i  218.  In  the  case 
of  People  V.  Hill,  3  Utah.  334,  3  Pac.  75,  this 
court  held  that  the  reference  to  section  152  of 
the  criminal  practice  act.  In  subdivision  2  of 
section  192  of  the  same  act,  was  manifestly  a 
mistake,  and  did  not  express  the  legislative 
intent.  Considering  the  subject-matter  -  of 
wlilch  the  legislature  was  treating,  the  court 
held  that  the  l^slative  Intent  could  only  find 
expression  in  section  151,  and  said:  "Subdi- 
vision 2  of  section  192  will  be  read  as  though 
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the  reference  were  to  section  151,  Instead  of 
152.  Any  other  construction  would  lead  to 
an  absurdity,  and  should  be  rejected."  In  the 
construction  of  a  statute,  If  the  meaning  of 
the  legislature  is  manifest,  the  intention  will 
be  carried  into  effect,  although  apt  words  ate 
not  used  in  the  act;  and  this  rule  ought  to, 
and  does,  go  to  the  extent  of  correcting  errors 
and  mistal£es  which  are  clear  and  obvious, 
and  without  which  correction  no  effect  could 
be  givea  to  the  statute.  Mlddleton  v.  Gree- 
son  (Ind.  Sup.)  5  N.  B.  755;  Silver  v.  Ladd, 
7  WalL  219;  Ijtu  Ow  Bew  v.  U.  S.,  144  U. 
8.  47, 12  Sup.  Ot.  517.  In  the  case  of  Lancas- 
ter Co.  T.  Fr>-,  128  ra.  St.  593,  18  Atl.  480, 
the  court  held  that  the  word  "county,"  in  the 
statute,  was  intended  to  mean  "city,"  and 
substituted  the  latter  for  the  former.  It  was 
said:  "It  needs  no  argument  to  show  that 
the  word  'county'  was  mlstaltenly  written  for 
'city,'  and  it  Is  a  mistake  apparent  on  the  face 
of  tlie  act,  which  may  be  rectified  by  the  con- 
text •  •  *  We  are  enabled  to  carry  out 
the  intention  of  the  legislature  from  the  plain 
and  obvious  meaning  of  the  context,  in  which 
the  real  purpose  and  intention  of  the  legis- 
lature is  manifest."  This  does  not  mean  that 
tlie  statute  is  clianged,  or  that  there  Is  legis- 
lation by  the  courts;  but  It  is  clearly  the  duty 
of  the  court  to  ascei-tain  the  Intention  of  tho 
legislature,  to  vitalize  its  enactments,  and  to 
so  construe  them  that  absurdities  will  not  re- 
sult, but  the  evident  purpose  of  the  legisla- 
ture be  effectuated.  And  for  this  purpose  a 
teclmical  and  narrow  construction  is  to  be 
avoided,  which  might  defeat  the  intention; 
and  the  hteral  sense  of  the  language,  or  the 
natural  Import  of  the  words,  greatly  varied, 
to  give  effect  to  the  fundamental  purpose 
clearly  apparent  by  the  statute. 

Respondents'  construction  of  the  statutes 
would  lead  to  the  destruction  of  a  portion  of 
the  public-school  system  of  the  tcrrltorj'. 
BuUdings  In  course  of  erection  could  not  be 
completed,  teacliers  engaged  for  the  year 
would  be  discliargcd,  thousands  of  children 
now  receiving  high  educational  advantages 
turned  from  the  schoolroom,  debts  contracted 
remain  unpaid,  tax  sales  of  cities  of  the  first 
and  second  classes  reudered  Invalid,  innumer- 
able suits  to  QuIet  title  would  Inevitably  fol- 
low, and  great  hardship  and  public  incon- 
venience ensue.  Ko  we  think  these  acts 
should  be  construed  In  tlie  most  beneficial 
way  which  tlieir  language  will  permit,  to  pre- 
vent al)8urdlties,  hardships,  or  injustices,  to 
favor  pul)lic  convenience,  and  to  oppose  all 
prejudice  to  public  interests.  "A  thing  which 
is  within  the  intention  of  the  makei-s  of  a 
statute  is  as  much  within  the  statute  as  If  it 
were  within  the  letter,  and  a  thing  which  is 
within  tiie  letter  of  the  statute  is  not  within 
the  statute  unless  it  he  within  the  intention  of 
tlie  makers."  liiggs  v.  Palmer,  115  N.  Y. 
506,  22  X.  E.  188;  Tounele  v.  Hall,  4  N.  Y. 
140;  People  v.  Lac-ombe.  '09  N.  Y.  49.  1  N.  E. 
509.  -  It  ;Was:-iUilcVPy,Chi^.  Justiiyj.;5liiiWiin 
Com!  T.  Kimball,  24  Pick.  370^  that,  "where 


any  particular  construction  would  lead  to  an 
absurd  consequence,  It  would  be  presumed 
that  some  exception  or  quallflcatlon  was  In- 
tended by  the  legislature,  to  avoid  such  con- 
struction." It  was  said  in  11  Cal.  222,  in 
the  case  of  Kx  parte  Ellis,  that,  "as  it  is  the 
duty  of  the  courts  to  execute  all  laws  accord- 
ing to  their  true  intent  and  meaniug,  that  in- 
tent, when  collected  from  the  whole  and  ev- 
ery part  of  the  statute,  taken  together,  must 
prevail,  even  over  the  literal  sense  of  the 
terms,  and  control  the  strict  letter  of  the  Jaw, 
when  the  latter  would  lead  to  possible  injus- 
tice, coutiudiction,  and  absurdity."  See  Jack- 
son V.  Collins,  3  Cow.  89;  PiclLeriug  v.  Day, 
95  Am,  Dec.  292;  llyegate  v.  Wardsboro,  30 
Vt.  74ti;  Heydenfeldt  v.  Mining  Co.,  93  U.  S. 
634;  Brinsfleld  v.  Carter,  2  Ga.  143;  Turner 
V.  State,  40  Ala.  21.  And  It  must  not  be  for- 
gotten tliat  the  acts  in  question  relate  to  rev- 
enue, and  pertain  to  the  carrying  on  of  a  por- 
tion of  the  government,  viz.  the  public  schools. 
"A  revenue  law  Is  not  to  be  strictly  construed, 
but  rather  the  contrary,  so  as  to  attain  the 
ends  for  which  It  was  enacted.  Revenue 
statutes  are  not  to  be  regarded  as  penal,  and 
therefore  to  be  construed  strictly.  They  are 
remedial  in  their  character,  and  to  be  con- 
strued liberaily,  to  carry  out  the  purposes  of 
their  enactment."  Cooley,  Tax'n,  p.  209;  U.' 
S.  V.  Hodson,  10  Wali.  398.  It  is  also  shown 
by  the  record,  and  it  is  a  matter  of  public 
Icuowiedge,  that  ever  since  the  passage  of  the 
acts  of  1892,  Just  referred  to,  until  the  com- 
mencement of  these  proceedings,  there  has 
been  no  controversy  respecting  the  interpre- 
tation to  be  placed  upon  these  statutes.  They 
have  been  construed,  with  practical  unanim- 
ity, in  harmony  with  the  contention  of  the 
plaintiff,  and  officials  in  the  cities  of  tlie  first 
and  second  classes  have  uniformly  executed 
them.  That  being  true,  the  court,  where  a 
law  Is  doubtful  or  ambiguous,  resorts  to  the 
contemporaneous  construction  of  those  who 
have  executed  the  statutes.  Habn  v.  U.  S., 
107  U.  S.  400,  2  Sup.  Gt.  4i>4;  Insurance  Co. 
V.  Hoge,  21  How.  (JG;  I'eople  v.  Dayton,  55 
X.  Y.  307.  Sucii  coutemporoneouB  construc- 
tion "has  almost  the  force  of  a  Judicial  ex- 
position, and,  uuless  such  legislation  and  the 
pmctice  Is  manifestly  In  violation  of  the 
words  used,  the  greatest  weight  should  be 
given  to  It,  la  construing  them."  Cooley, 
Const.  LIm.  G7.  It  is  evident  the  purpose  of 
cliapter  68,  Just  refeiTed  to,  was  to  provide 
for  a  uniform  system  of  assessing  property. 
When  the  school  law  of  1890  was  passed, 
each  city  and  county  Md  an  assesnor,  and 
the  valuation  of  proi)erty  for  county  and  ter- 
ritorial purposes  was  different  from  tiiat  for 
city  Jiiid  school  purposes.  To  rectify  this  evil, 
and  in  the  Interest  of  economy,  tlie  duties  of 
the  city  assessor  and  collector  in  cities  of  the 
first  and  second  classes  were  devolved  upon. 
the  county  assessor  and  collector.  But  while 
the  defendants  were  the  assessor  and  collect- 
r.o&  \-ptttteiUiv;Biy.,  .of  ..^KebOE.ccftiM^-,  thpy^w>#re 
'  also  the  assessor  and  collector  o£  Ogden  city. 
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They  occupied  a  dual  position.  Chapter  68 
devolyed  upon  them  the  duties  theretofore 
performed  bj'  the  city  assessor  and  collector 
of  Ogden  city.  While  selected  by  the  elect- 
ors of  the  county,  they  were  made  officlalB  of 
the  city.  Section  1  required  the  county  as- 
sessor to  assess  the  property  of  the  city  for 
city  purposes;  and  the  county  collector,  hy 
section  6,  was  required  to  give  bond  to  the 
city,  conditioned  for  the  faithful  performance 
of  his  duties  as  city  collector,  among  which 
duties  was  to  pay  over  to  the  treasurer  of  the 
city  all  city  taxes  by  him  collected.  It  is  to 
be  further  observed  that  while  chapter  68 
was  passed  In  March,  1892,  prior  to  the  as- 
sessing and  collecting  for  that  year,  the  coun- 
ty assessors  and  collectors  were  not  to  op- 
erate under  It  until  1803.  So  that  the  city 
assessors  and  collectors  operated  under  the 
old  statutes  for  the  year  1892.  In  section  129 
of  the  school  law,  passed  the  same  day  as 
chapter  68,  this  language  is  used:  "•  *  * 
And  shall  forthwith  cause  the  same  to  be  cer- 
tified by  the  president  and  clerk  of  said  board 
to  the  assessor  and  collector  for  said  city." 
This  language  subserves  a  dnal  purpose.  It 
refers  to  officers  who  were.  In  erery  sense, 
city  officers  for  the  year  1892,  as  well  as  to 
the  persons  who,  by  reason  of  their  county 
positions,  became  assessors  and  collectors  of 
the  cities.  The  language,  "assessor  and  col- 
lector for  the  city,"  clearly  means  the  persons 
who  assess  and  collect  for  the  cities,  whoever 
such  persons  may  be.  Section  129,  referred 
towas  Intended  to  refer  to  twodlfferent  setsof 
officers.  It  was  necessary  that  such  language 
should  be  used  as  to  bear  such  construction. 
Viewing  chapter  68  and  section  129  In  this 
light,  It  becomes  apparent  that  the  legislative 
language  is  appropriate  to  express  the  legisla- 
tive intent  Section  6  of  chapter  68,  in  ex- 
press language,  refers  to  the  county  collector 
as  "collector  of  the  city  tax,"  and  "collector 
of  the  city  tax**  Is  synonymous  with  "collector 
of  the  city";  and  section  120  indicates  the 
legislative  intention  to  devolve  npon  assess- 
ors and  collectors  for  cities,  whoever  they 
may  be,  the  necessary  labor  and  duty  of  as- 
sessing and  collecting  taxes  for  the  school  dis- 
tricts within  them.  Res^jondents  contend  that 
there  Is  no  "tax  roU  of  the  city,"  as  contem- 
plated by  section  129,  because  of  the  repeal- 
ing provisions  of  chapter  68.  Section  120, 
with  respect  to  this  question,  again  performs 
a  double  duty.  It  refers  to  the  tax  roll  of 
the  city  prepared  and  owned  by  the  city,  as 
was  the  case  In  1802,  and  anterior  thereto, 
and  also  to  the  "tax  roll  of  the  city"  pre- 
pared by  the  county  assessor  In  1803  and 
thereafter.  We  see  no  uncertainty  or  am- 
biguity in  the  language  of  tills  section,  re- 
lating to  this  subject.  The  "tax  roll  of  the 
city,"  after  chapter  68  went  Into  effect,  was 
the  assessment  list  prepared  by  the  county 
assessor,  and  which  contained  the  property 
within  the  county,  and  its  valuation,  and  sep- 
arately Indicated  the  property  of  the  city, 
-wttta  Ita  valuatton.   We  see  no  reason  why 


one  assessment  roil  may  not  be  the  tax  roll 
for  numerous  political  subdivisions.  In  fact, 
before  the  legislation  under  condderatlon, 
this  was  the  case.  The  roll  preiiared  by  the 
county  assessor  contained  the  basis  of  assess- 
ment for  county,  territorial,  and  territorial 
school  taxes,  and  there  was  no  pretense  that, 
because  prepared  by  a  county  official,  It  was 
not  a  territorial  assessment  roll.  We  think 
the  assessment  roll  containing  the  property  of 
the  city  and  its  valuation,  prepared  by  the 
county  assessor,  was  and  Is  the  "tax  roll  of 
the  city,"  within  the  contemplation  of  section 
129. 

Respondents  also  Insist  that  section  129 
is  unconstitutional,  because  it  attempts  to 
delegate  power  to  a  ministerial  officer  to 
perform  a  legislative  act.  There  can  be  no 
doubt  of  the  power  of  the  legislature  to  carve 
the  territory  into  school  districts,  and  to  in- 
vest such  districts  with  the  power  to  tax 
for  school  purposes.  Cooley,  Tax'n,  p.  61; 
King  v.  Railway  Co..  6  Utah.  281.  22  Pac. 
158;  Knhn  v.  Board,  4  W-  Va.  499;  Whar- 
ton V.  Directors,  42  Pa.  St  358.  If  the  legis- 
lature conferred  upon  the  board  of  educa- 
tion of  Ogden  city  the  power  to  levy  taxes 
for  school  purposes,  any  attempt  npon  the 
part  of  the  board  to  delegate  that  power  to 
some  other  body  or  person  would  be  ftitUe. 
Does  section  129  mean  that  the  assessor  and 
collector  are  to  levy  taxes?  The  act  of  IS90, 
above  referred  to,  provided  that  the  board 
of  education  each  year  shall  prepare  an  esti- 
mate, and  levy  the  necessary  taxes  for  the 
support  of  the  schools  for  the  year,  and  cer- 
tify to  the  assessor  and  collector  of  the  city 
the  per  cent  levied  on  the  property  within 
the  city.  We  do  not  think  this  provision  Is 
materially  changed  by  section  129.  It  is 
clear,  the  purpose  of  the  act  of  1890  was  to 
devolve  upon  the  school  board  legislative 
power  to  levy  the  requisite  taxes  for  school 
purposes,  and  to  devolve  upon  the  assessor 
and  collector  of  the  cities  the  mere  mlnis- 
terial  or  perfunctory  duty  of  valuing  the 
property  within  the  city,  and  collecting  the 
taxes  so  levied.  Section  129  is  not  as  ded- 
nlte  and  precise  as  the  act  of  1800,  but  the 
meaning  seems  obvious.  The  board  of  edu- 
cation shall  "preiutro  a  statement  and  esti- 
mate of  the  amount  necessary  for  the  sup- 
port and  maintenance  of  schools."  This,  we 
think.  Is  equlvalt-nt  to  a  levy  of  the  tax, 
when  accompanied  by  the  further  duty  of 
certifying  by  tlie  "president  and  clerk  of  said 
board  to  the  assessor  and  collector  for  said 
city."  The  act  of  preparing  and  estimating 
the  amount  is  the  performance  of  a  legisla- 
tive act.  In  the  case  at  bar  the  board.  In 
a  legislative  capacity,  estimated  that  ^40,- 
000  were  required  for  school  purposes  for 
the  current  year,— that  Is,  they  levied  a  tax 
of  ^0,000  upon  the  taxable  projwrty  within 
the  school  district,— and  the  result  of  their 
action  was  reduced  to  writing,  and  certified 
by  the  president  and  clert:  of  the  board. 
This  was  the  exercise  of  legislative  power. 
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In  the  same  ranDDer  the  territorial  legisla- 
ture estimates  the  various  amounts  required 
for  the  maiutenance  of  public  Institutions, 
and  paf^ses  an  appropriation  bill  embodying 
such  umuunts.  This  Is  a  legislative  act 
Thereafter  the  assessors  and  collectors  o(  the 
various  counties  determine  the  valuation  of 
property  within  their  respective  counties, 
and  collect  the  necessary  sum  to  meet  the 
appropriation  made  by  the  legislature.  We 
see  no  difference  In  principle  where  the 
boai-d  certifies  to  the  assessor  that  tour 
mills  have  been  levied  by  them  forschool  pur- 
Iiosea,  if  such  a  rate  would  result  in  placing 
in  its  treasury  f40,000,  and  determining  that 
^40,000  were  required,  and  certifying  to  the 
assessor  that  that  amount  was  estimated  or 
required  for  school  purposes.  In  the  one 
case  the  board  simply  anticipates  the  value 
of  the  property,  and  estimates  what  rate 
per  cent,  would  realize  the  amount  required. 
In  the  other  case  they  estimate  the  amount 
required,  and  the  assessor  performs  the  per- 
functory- duty  of  figuring  or  calculating  wliat 
rate  will  produce  such  sum.  We  think  there 
is  no  attempt  to  delegate  power  to  the  as- 
sessor or  collector  to  levy  taxes  for  sthool 
purposes.  The  levy  is  complete  when  the 
board  duly  prepares  and  estimates  the 
amount  required  for  school  purposes,  and 
properly  certifies  to  tbe  assessor  and  collect- 
or such  amount  The  latter  then  makes  the 
muthenuitical  calculation  of  the  rate  per 
cent,  upou  the  property  within  the  district 
essential  to  realize  the  amount  levied  by  the 
board. 

We  think  respondents'  third  objection  Is 
not  well  taken.  Section  4,  c.  08,  supra,  pro- 
vides that  "the  county  court  of  each  county 
shall  equalize  the  assessment  roll  of  the 
whole  county,  including  the  assessment  for 
general  taxes  of  cities  of  the  first  and  sec- 
ond class  situated  in  the  county.  ♦  ♦  • 
The  mayor  of  said  city,  or  a  member  of  the 
city  council  thereof,  appointed  by  the  city 
council,  moy  sit  with  the  county  court,  and 
be  a  member  oC  the  eqiuilizing  board."  The 
ossoBsmeut  roll  mrjntioned  in  section  129  is 
the  same  as  that  referred  to  in  section  4; 
and  as  it  la  provided  in  the  school  law  that 
the  "levy  shall  be  uniform  on  all  property 
witliin  the  city,  as  returned  on  the  assess- 
ment roll,"  and  the  assessment  for  school 
purposes  is  extended  on  the  city  assess- 
ment roll,  the  equalization  by  the  county 
court,  under  tbe  auspices  of  the  city,  ob- 
viates the  objection  urged. 

We  think  that  the  statutes  to  which  we 
have  refeiTed  are  not  so  repugnant  as  to 
be  incapable  of  reconciliation.  They  relate 
to  a  common  subject  the  intention  of  tbe 
legislature  is  clearly  discernible,  and  the 
construction  which  we  have  given  them  Is 
certainly  within  the  spirit,  if  not  within  the 
letter,  of  the  law.  Wo  are  of  opinion  that 
these  statutes  provide  a  general  educaticmal 
scheme  within  cities  of  the  first  and  second 
classes,  and,  though  unskUlfuUy  drawn,  are 


not  to  be  overturned  by  tbe  objections  which 
resi)ondents  have  urged  against  them.  Tfie 
Judgment  of  the  lower  court  Is  reversed,  and 
the  case  remanded,  with  directions  to  the 
lower  court  to  grant  the  writ  Of  mandate 
as  prayed  for  by  the  plaintiff. 

MERRITT,  C.  J.,  and  BABTCH.  J.,  con- 
cur. 


OODBN  CITY  V.  HAMER,  Tax  Collector.i 
(Sapreme  Court  of  UUh.    Dec.  21,  168S.) 

COLLXOTIOK  OP  CiTT  ScHOOL  TaXSS  —  ColinnA- 
TICS  OF  COLUCTOR. 

1.  Sess.  Laws  18D2,  p.  76,  |  5.  ttrovidmg 
that  thf  general  tax  of  i*ach  city  of  the  first  or 

second  classcB  shall  he  collected  by  the  county 
collector  at  territorial  and  county  taxes  are 
collected,  docs  not  rei)eal  the  ordinance  of  the 
city  of  Ogden  (March,  1880,  5  IT)  relating  to  tbe 
collection  of  city  taxea,  and  proTiding  that,  if 
no  person  shall  pay  the  collector  tbe  amount  of 
said  (jity  tax  on  real  estate,  the  collector  «ball 
strike  oS  the  same  to  the  city;  and  therefore, 
where  there  is  no  purchaser  at  a  sale  for  de- 
linquent taxes  on  land,  the  collector  should 
make  a  cortificate  to  such  real  estate  to  the  pro- 
bate judpe,  for  and  on  behalf  of  the  county,  as 
required  by  Comp.  Laws,  S  2031,  for  the  amount 
of  the  county,  territorial,  and  territorial  school 
taxes,  and  a  certificate  to  the  city  of  Ogden  for 
the  amount  of  city  and  the  city  school  district 
taxea.    Bartch,  J.,  dissenting. 

2.  Sesfl.  Laws  1H02,  pp.  75,  70.  fi  8,  rektlng 
to  the  asRessment  and  collection  of  taxea  in 
cities,  and  providing  that  each  city  of  the  bcc- 
o«d  class  anal!  pay  to  the  county  1  per  cent,  in 
full  for  the  services  of  the  county  iissosBor  in 
assessing,  collecting,  and  paying  over  the  city 
tax,  is  not  in  couHUrt  with  Comp.  L-awe,  g  2030n, 
as  amended  by  Sesfl.  Laws  1S92,  p.  30.  provid- 
ing that  the  collector  shall  receive  the  fees 
therein  enumerati'il  for  certiiicates  of  sale,  the 
publiratioD  of  each  delinquent,  and  for  filing  cer- 
titicntos;  and  the  Cfillootor  is  entitled  to  com- 
r)on8ution  under  eiich  Kectlon,  the  city  bearing 
its  proportion  lite  nhare  under  the  latter  section. 
Bartch.  J.,  dinsenting. 

3.  T'nder  Scsb.  liawH  1802.  n.  131,  S  129,  re- 
lating to  the  collection  of  school  taxes,  and  pro- 
viding that  said  tax  shall  be  collecteil  by  the 
eolleetor  as  other  city  taxes  are  collectwi,  the 
collector  had  authority  to  poII  property  for  the 
delinquent  school  tax.  and.  if  no  l«d8  were  ob- 
tained tlierefop,  to  strike  it  off  to  the  city  at  the 
same  time  that  properties  were  stricken  off  for 
delingaeut  city  taxes. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  U.  W.  Smitli. 

I'etltion  for  mandamus  by  Ogden  city 
against  Daniel  Hamer,  tax  collector  of  We- 
ber county,  to  compel  the  payment  of  certain 
moneys  alleged  to  have  been  collected  as 
taxes  of  sahl  city.  From  the  Judgment  en- 
tered, both  parties  appeal.  Reversed. 

Richards  &  >[acMlllan,  for  plaintiff.    B.  H. 

Whipple,  for  defendant. 

KING,  .T.  This  action  was  brought  by 
plaintiff,  Ogden  city,  against  defeudnni,  to 
obtain  a  peremptory  writ  of  nuindate  com- 
manding him  to  jMiy  to  plaintiff  S;iS.T.S)  1.7)7.  al- 
leged to  tiRvn  been  collected  as  taxes  of  Og- 


1  Rebearing  pending. 
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deD  city  for  the  years  1803  and  1894,  and 
wrongfully  withheld  by  defendant,  together 
with  Interest  thereon.  Defendant  answered, 
denying  that  he  wrongfully  withheld  said 
sum,  or  any  sum  whatever.  He  also  filed  a 
cross  complaint,  making  Willis  T.  Beardsley, 
auditor  of  public  accounts  for  plaintiff,  a  par- 
ty to  the  action,  and  codefendant  with  Ogden 
city.  The  pleadings  and  agreed  statement 
of  facts  presented  to  the  lower  court  show: 
That  defendant  was  tax  collector  for  Ogden 
city  for  the  years  1893  and  1894,  and  as  such 
gave  a  bond  In  the  sum  of  $00,000,  approved 
by  the  city  council  of  said  city.  That  in 
March,  1830,  an  ordinance  providing  for  as- 
sessing and  collecting  city  taxes  was  passed 
by  plaintiff  (and  never  was  amended  or  re- 
pealed by  plaintiff  until  after  the  questions 
herein  presented  had  arisen),  section  17  of 
which  is  as  follows:  "When  real  estate  Is 
sold  for  taxes,  the  collector  shall  Issue  a  cer- 
tificate to  the  purchaser  reciting  substantial- 
ly the  facts  of  the  nonpayment  of  the  tax, 
levy  upon,  advertisement  and  sale  of  said 
real  estate,  which  certificate  shall  "be  prima 
facie  evidence  of  the  facts  therein  recited; 
a  duplicate  of  such  certificate  shall  be  filed  by 
the  collector  In  the  office  of  the  recorder  of 
the  county;  provided  that  if  at  such  sale  no 
person  shall  bid  and  pay  the  collector  the 
amount  of  tax  and  costs  to  be  paid  as  afore- 
said on  any  real  estate,  the  collector  shall 
strike  otF  the  same  to  the  city,  and  shall 
make  to  Ogden  city  corporation,  a  certificate 
similar  to  that  given  to  other  purchasers,  and 
such  sale  to  the  city  shall  have  the  same  ef- 
fect as  if  made  to  an  individual;  and  the  au- 
ditor shall  credit  the  collector  with  the 
amount  of  tax  due  thereon  and  costs  to  date 
of  sale."  That  the  general  city  taxes  for  the 
year  1893  and  1894  amounted  to  $194,128.72, 
and  of  said  amount  the  tax  collector  has  paid 
to  plaintiff  $175,342.15,  leaving  a  difference 
of  $18,786.57.  That  the  defendant.  Hnmer, 
as  tax  collector,  made  1,177  sales  of  real  es- 
tate for  delinquent  taxes  for  which  there 
were  no  bidders,  and  said  estate  was  struck 
off  to  Ogden  city.  That  the  amount  of  taxes 
and  costs  represented  by  such  sales  are  as 
follows: 

Ogden  city  texes   $12,304  79 

Ogdeo  ci^  Bchool-diatrict  taxes...      3,733  GO 

One-half  of  cost  for  publishing 
names  and  properties   294  25 

Paid  for  fiiinp  1,177  certificates 
with  the  county  recorder   588  50 

Foes  for  iesuiuf:  1,177  certificates  of 
Bale  in  duplicates;  2,354  certifi- 
cates at  $3   7.002  00 


$23,983  53 

—That  50  out  of  the  1,177  tax  sales  which 
were  made  to  the  city  were  sales  of  property 
belonging  to  persons  wlio  had  personal  prop- 
erty assessed  to  them,  but  it  is  not  shown 
whether  any  of  them  owned  any  personal 
property  at  the  time  the  taxes  became  de- 
linquent or  the  sales  were  made.  The  amount 
of  costs  included  in  tliese  GO  cenlflcates  la 


$337.50.  The  amount  of  taxes  representeil 
by  them  is:  Ogden  city  taxes,  $1,108.23,  and 
Ogden  city  schooUUstrlct  taxes.  $;»2.83.  The 
statement  of  facts  further  shows:  That  in 
the  other  1,127  sales  the  owners  had  no  per- 
sonal property.  That,  on  the  same  days  tliat 
the  collector  offered  these  properties  for  sale 
for  the  delinquent  taxes  for  Ogilen  city  and 
the  Ogden  city  school  district,  he  offered 
them  for  sale  for  the  delinquent  territorial, 
territorial  school,  and  county  taxes  of  Weber 
county  for  the  same  years,  and  that  no  per- 
sons bid  for  or  purchased  the  same,  and  there- 
upon certificates  In  duplicate  were  issued  for 
each  of  such  properties  to  the  probate  judpe 
of  Weber  county,  for  and  In  Isehalf  of  the 
county,  and  one  certificate  for  each  of  such 
tracts  was  filed  with  the  county  recorder  of 
Weber  county  and  credit  demanded  therefor 
for  such  territorial,  territorial  echoed,  and 
county  taxes,  and  costs  Incurred  therdn;  the 
costs  being:  For  one-half  of  the  cost  of  pul>- 
lishlng  the  names  and  amount  of  taxes  due 
from  each  delinquent,  25  cents;  for  filing 
each  certificate  with  the  county  recorder,  r»0 
cents;  and  25  cents  per  folio  for  each  of  such 
certificates  of  sale.  And  that  Weber  (»unty 
has  paid  the  defendant  tax  collector  herein 
ail  his  costs  and  fees  for  such  services,  and 
fully  settled  with  him  therefor. 

The  decree  of  the  lower  court  ordered  the 
plaintiff  city  to  credit  defendant  tax  collector 
with  $10,531.04,  and  further  ordei^ed  that  the 
defendant  pay  to  the  treasurer  of  said  city 
the  sum  of  $7,452.49,  and  interest  amoanting 
to  $97.90,  and  that  each  party  pay  one-half  of 
t}ie  costs,  and  that  writs  of  mandate  Issue 
against  each  of  the  parties  requiring  the  per-' 
formance  of  the  Judgment  of  the  court.  The 
credit  ordered  to  be  made  to  the  defendant  is 
the  aggregate  amount  of  the  city  taxes  rei>- 
resented  in  the  1,177  certificates  of  sale  made 
to  the  city,  the  cost  of  publishing  the  names 
and  descriptions  of  property  of  the  1,127  de- 
linquent taxpayers  who  were  not  assessed  as 
owning  any  personal  property,  50  cents  each 
for  filing  such  1,127  certificates  with  the  coun- 
ty recorder,  and  $3  for  issuing  each  of  said 
1,127  certificates.  The  court  refused  to  al- 
low the  claim  for  credit  for  the  Ogden  city 
school-district  taxes  included  in  the  certifi- 
cates, and  for  the  costs  connected  with  the 
50  certificates  of  sale  of  property  belonging 
to  persons  who  were  assessed  as  owning  per- 
sonal property,  and  also  refused  to  allow  any 
costs  or  fees  for  making  out  the  duplicate 
certificates  of  sale.  From  this  judi,.aent  both 
parties  appealed  to  this  court,  and  both  ap- 
I>eais  were  set  down  and  heard  together,  and 
are  decided  by  this  opinion.  Without  ex- 
pressing an  opinion  as  to  the  rightfulness  of 
the  form  of  action,  and  the  power  of  the 
court  to  pass  upon  the  questions  presented 
by  these  appeals  In  this  form  of  action,  we 
win  consider  them  upon  the  agreed  state- 
ment of  facts,  as  both  parties  earnestly  de- 
sire their  consideration  by  the  court. 

The  <Aty  claims  that  the  certificates  in  con- 
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troTersy  are  void,  and  that  neither  it  nor  Its 
audiixir  of  public  accounta  can  give  defend* 
ant  tax  collector  credit  for  any  of  tbe  items 
included  In  the  certificates,  because  it  claims 
the  collector  was  not  auttawised  by  law,  in 
cases  where  property  was  offered  for  sale 
for  delinquent  taxes,  and  no  bidders  were 
secured,  to  issue  certificates  in  duplicate  to 
the  probate  Judge  of  Weber  county,  for  and 
In  behalf  of  the  county,  tar  such  properties, 
for  the  delinquent  territc^al  school  and 
county  taxes,  and  aim  to  issue  certificates 
for  the  same  properties  to  Ogden  city  for  the 
delinquent  general  dty  taxes  and  the  taxes 
of  the  Ofcden  city  school  disMet,  and  that 
certificates  in  duplicate  for  such  prt^ertlea 
should  be  Issued  to  the  probate  Judge  only* 
and  include  all  of  the  delinquent  territorial, 
territorial  school,  county,  city,  and  city 
school-district  taxes,  and  that  the  city  has 
not  the  1^1  authority  to  receive  and  hold 
tax-sale  certificates.  The  city  also  contends 
that,  as  50  of  the  sales  made  to  the  city  for 
the  year  18U3  were  made  without  first  ex- 
hausting the  personal  property  of  the  own- 
ers of  the  real  estate,  they  were  void,  and 
that,  for  the  years  18U3  and  ISiM,  certlfi- 
cute»  for  each  sale  contain  a  charge  of  f3 
for  the  issuing  of  the  duplicate  certificates, 
And  that,  therefore,  all  of  the  sales  were 
void;  also,  that  the  statute  provides  that 
each  city  of  the  second  class  (Ogden  belug 
a  city  of  that  class)  shall  pay  to  the  coun- 
ty 1  per  ceut.,  and  such  payment  shall  be  in 
full  for  the  8er\'iceH  and  comi)eusation  of 
tbe  county  aKKussor  and  collector  in  assess- 
ing, collecting,  and  paying  over  tlie  city  tax, 
and  that  sellhig  at  delinquent  tax  sales  Is  a 
manner  of  collecting  taxes,  aud  that  the  col- 
lector t-aumit  reiwer  fees  or  costs  from  the 
city  for  muklug  sales  to  the  city,  even  If  the 
certificates  were  otherwise  valid;  aud  fur- 
ther that,  If  the  city  had  authoilty  to  pur* 
chase  at  tax  sales,  neither  the  laws  of  the 
territory  nor  of  the  city  provided  for  comi>eu- 
satlon  of  the  collector  for  making  certifi- 
cates to  tbe  city,  and  that  for  that  reason  he 
is  not  entitled  to  i-ecover  from  the  city  there- 
for; further,  that,  even  If  the  city  school  tax 
Is  valid  and  may  be  collected,  the  collector 
haa  no  power  to  sell  real  estate  for  such  de- 
linquent taxes,  and,  if  he  had  such  power  to 
sell,  the  projierty  sold  should  not  be  Included 
In  the  certificate  to  the  city.  It  being  the 
duty  of  the  collector  to  account  directly  to 
the  iKinnl  of  education  of  the  school  district 
for  all  such  school  taxes  collected  by  him. 
The  defendant  contends  that  the  court  be- 
low erred  In  refusing  to  order  him  credited 
with  the  Ugden  city  Hchool-dlstrlct  taxes  in- 
cluded in  all  of  such  certificates  of  sale, 
with  $S  costs  or  fees  for  the  Issuance  of 
each  of  tlie  duplicate  certificates  of  sal^ 
and  for  his  costs  Included  in  the  CO  certifi- 
cates of  sale  where  the  owners  owned  per- 
sonal  proi>erty. 

The  statute  relating  to  the  sale  of  proi>er- 
ty    for    delinquent    territorial,  territorial 


school,  and  county  taxes  was  oiacted  In 
1S7S,  and  Is  as  follows: 

"Sec.  2081.  When  real  estate  Is  sold  for 
taxes,  the  collector  shall  issue  a  cerUflcate 
to  the  purchase  reciting  substantially  the 
facts  of  the  non-payment  of  the  tax,  levy 
upon,  advertlsemrait  and  sale  of  said  real  es- 
tate, which  cartificate  shall  be  prima  facie 
evidence  of  the  facts  therein  recited;  a  du- 
plicate of  such  certificate  shall  be  filed  by 
the  coHectw  in  the  office  of  the  recorder  of 
the  county;  prorlded,  that  It  at  such  sale  no 
person  bid  and  pay  the  collector  the  amount 
of  tax  required  to  be  paid  as  aforesaid  on 
any  real  estate,  the  collector  shall  make  to 
the  probate  Judge  and  his  successors  In  of- 
fice, f<n*  and  in  behalf  of  such  county,  a  cer- 
tificate similar  to  that  given  to  other  pur- 
chasers, and  such  «ale  to  the  county  shall 
have  the  same  effect  as  if  made  to  an  indi- 
vidual. And  the  clerk  of  the  county  court 
shall  credit  the  collector  with  the  amount  of 
tax  due  thereon,  and  costs  to  date  of  sale." 
1  Comp.  Laws,  p.  728. 

Two  years  later,  on  March  16,  1880,  In 
pursuance  of  the  pow^  conferred  in  its 
charter,  the  city  council  of  Ogden  dty 
passed  the  ordinance  providing  for  the  as- 
sessbig  and  collecting  of  city  taxe8,-H9ec- 
tlon  17  at  which  lias  been  quoted,— and  pro- 
vided for  the  sale  by  the  aasessor  and  col- 
lector for  the  of  properties  for  delin- 
quent city  taxes  In  iilentlcally  the  same  man- 
ner as  that  provided  by  the  legislature  fur 
the  sale  of  properties  for  delinquent  terri- 
torial, territorial  school,  and  county  taxes,' 
except  the  ordhiance  directed  that,  in  cases 
where  there  were  no  bidders  for  the  prop- 
erty, certificates  should  be  Issued  to  Ogd^ 
city  corporation,  and  that  the  city  auditor 
should  credit  the  collector  with  the  amount 
of  taxes  Induded  therein,  and  costs  to  date 
of  sale.  It  is  conceded  that  these  sectlMis 
of  the  statute  and  ordinance  were  both  In 
full  force  and  effect  at  the  time  all  these 
eertlllcatcs  were  issued,  unless,  by  legis- 
lative euactm«it  entitled  "An  act  providing 
for  the  assessment  and  collection  of  taxes 
in  incorporated  cities,  towns  and  villages," 
e^proved  March  10.  1892,  the  ordinance  was 
repealed  by  the  following  sections: 

"Sec.  6.  Tbe  general  city  tax  of  each  city 
of  tlie  first  or  second  class  shall  be  extend- 
ed on  the  geueral  roll  by  tlie  county  clerk  in 
a  separate  column,  at  the  rate  certified  by 
the  city  council,  at  the  same  time  the  ter- 
ritorial and  county  taxes  are  extended,  and 
the  whole  taxes  shall  be  carried  Into  a  col- 
umn of  aggregates,  and  the  whole  taxes  in- 
cluding the  geueral  tax  of  cities  of  the  first 
or  second  class  shall  be  collected  by  the 
county  collector  at  the  times  aud  In  the  man- 
ner provided  by  law  for  collecting  territorial 
and  county  taxes,  and  the  warrant  to  the 
county  collector  shall  include  such  city 
taxeH,  and  conf«-  on  lilm  the  same  powers 
respecting  the  (»iilectioa  of  tuxes  aud  sale  of 
delinquent  property  as  are  conferred  re- 
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epecUnff  llie  collection  of  territorial  and 
county  tazoB." 

"See.  8.  Each  city  of  the  first  claaa  shall 
pay  to  the  county  in  which  It  la  situated 
one  half  of  one  per  cent.,  and  each  city  of 
the  second  class  sluiU  pay  to  the  county  one 
per  cent.,  and  such  payments  shall  be  in 
full  for  the  serrlce  and  compensation  of  the 
county  assessor  and  collector  In  assessing, 
collecting  and  paying  orer  the  city  tax. 
«  •  « 

"Sec.  9.  Hie  office  of  assessw  for  each  In- 
corporated town,  city  and  Tillage,  and  the 
office  of  collector  in  each  city  of  the  first  or 
second  class  la  hereby  abolished."  Bess. 
Laws  1802,  pp.  75,  76. 

The  section  of  law  under  which  school 
taxes  for  cities  of  the  first  and  second 
classes  were  autlmrized  to  be  collected 
reads  as  f6llows: 

"Sec.  129.  The  board  of  education  shall,  on 
or  before  the  first  day  of  March  of  each 
year,  prepare  a  statement  and  estimate  of 
the  amount  necessary  for  the  aupport  and 
maintenance  ot  the  school  under  Its  charge 
for  the  school  year  commradng  on  the  first 
day  of  July  next  thereafter,  also  the  amount 
pecessary  to  pay  the  Interest  accruing  dur- 
ing such  year  on  bonds  issued  by  said 
bcMTd,  and  the  amount  of  the  sinking  fund 
necessary  to  be  collected  during  such  year 
for  the  payment  and  redemptltm  of  such 
bonds;  and  shall  f(»rthwith  cause  to  be  cer- 
tifled  by  the  president  and  clerk  of  said 
board,  to  the  assessor  and  collector  for  said 
city,  the  amount  required  for  school  pur- 
poses for  the  coming  year,  and  the  assessor 
and  collector  for  the  city,  after  having  ex- 
tended the  valuation  of  property  on  the  as- 
sessment rolls,  shall  levy  such  per  cent  as 
shall  as  near  as  may  be,  raise  the  amount 
required  by  the  board;  which  levy  shall  be 
uniform  on  all  property  within  the  said  cl^ 
as  returned  on  the  Assessment  roll  thereof 
and  the  said  assessor  and  collector  Is  here- 
in authwised  and  reqnired  to  i^ace  the 
same  on  the  tax  roll  of  the  city,  uid  said 
tax  shall  be  collected  by  the  collector  as 
other  city  taxes  are  collected,  but  without 
ad^titmal  compensation  tor  assessing  and 
collecting,  and  pay  to  the  treasurer  of  satd 
board,  prmnptly  aa  collected  and  hdd  by 
him  subject  to  the  (wder  of  the  board  of 
education;  provided,  that  the  tax  tor  the 
8npp<nt  and  maintenance  of  such  schools 
shall  not  exceed  in  any  one  year  two  mills 
on  the  dollar  npon  all  taxable  property  of 
said  city."  Seas.  Laws  1892,  p.  131. 

The  city  c<mtend8  that  said  sectltm  S  re* 
peals  Becti<m  17  of  tbe  ordinance,  and  re- 
quires the  county  tax  collector  to  Issue  but 
one  certificate,  in  duplicate,  for  each  of  these 
properties,  to  the  probate  judge  of  Weber 
county,  and  to  Include  in  such  certificate  all 
of  the  territorial,  territorial  school,  county, 
city,  and  dty  general  district  taxes,  and  that, 
even  if  the  certificates  are  made  to  the  city, 
they  ought  not  to  Include  the  taxes  of  the 


Ogden  dty  school  district  as  the  cl^  is  not 
in  any  manner  Interested  therein.  The  col- 
lector insls1»  that  the  statute  i.^  18D2  la  not 
as  far-reaching  in  its  effects,  but  requires 
him  to  perform,  under  the  ordinance,  all  the 
duties  formerly  performed  by  the  city  collect- 
or, and  that  when  he  offered  the  aereral  prop- 
erties tot  sale,  and  no  bids  were  made  for 
them,  it  became  his  duty  to  tesue  certificates 
to  the  probate  Judge  for  all  territorial,  terri- 
torial achool,  and  county  taxea,  and  to  Ogden 
city  corporation  for  the  general  dty  taxes 
and  the  taxes  of  the  Ogden  dty  school  dis- 
trict. In  other  words,  he  acted  as  county  eol- 
lec^,  so  far  as  the  collection  of  the  terri- 
torial and  county  taxes  were  concerned.  The 
dtfficnlties  of  this  case  seem  to  have  arisen 
through  the  failure  of  the  legislature  to  make 
as  explldt  as  it  might  have  done  the  dltrraent 
providons  of  the  statutes;  but,  taken  as  a 
whole,  we  see  no  difficulty  In  discovering  flie 
evident  intent  of  the  legislature,  and  when 
tiiat  is  done  it  Is  our  duty  to  give  tt  full 
force  and  effect  It  is  well  known  that  prior 
to  the  legishition  of  March  10, 1892,  the  law 
provided  that  there  should  be  an  assessor 
and  collector  for  each  city,  whose  duty  it 
was  to  assess  and  collect  the  taxes  tor  the 
city  under  and  in  purauance  of  ordlnancea 
enacted  by  the  municipality,  and  timt  by  act 
of  the  legislature  approved  March  13,  1800 
(Seas.  Laws  1890,  i^.  128-135),  providing  tm 
"a  uniform  system  of  free  schools  throughout 
Utah  territory,"  a  separate  school  system  was 
provided  for  all  dtlea  of  the  first  and  second 
classes  in  the  territory,  and  the  boundariea 
of  these  dty  sdioot  districts  were  dedarad 
to  be  Identical  with  the  corporate  llmite  of 
the  dties  within  which  they  were  situated. 
It  was  also  provided  that  the  sdiools  of  these 
cities  were  not  to  be  under  the  supervision  of 
the  county  snperlntwdent  of  schools,  bnt 
were  to  be  under  tlie  control  of  boards  of 
education  to  be  selected  annually  by  the  qual- 
ified voters  of  the  munlclpalitieB.  Section  121 
of  that  act;  ao  far  as  the  points  Invtdved  in 
this  case  are  concerned,  was  identical  wiOi 
section  120  of  tiie  scho<d  law  of  1882,  supra. 
Under  that  law  the  assessor  and  collector  for 
the  dty  assessed  and  collected  tiiese  acfaoid 
taxes,  and  struck  off  the  property  of  delin- 
quent taxpayers,  when  no  bids  were  mad^  to 
the  dty,  for  the  dty  and  dty  school  district 
schod  taxes  ddinquent,  undo*  the  i^vidons 
of  the  ordinance  dted;  and,  as  we  are  In- 
formed, without  any  confusion  or  qnestiiHis 
ever  arising  as  to  tte  execution  of  that  lav. 
With  that  condition  existing,  and  for  the  pur- 
pose of  simplifying  the  execution  of  the  tax 
laws,  as  wdl  as  for  the  convenience  of  the 
taxpayws,  the  legislature  abolished  the  office 
of  assessor  and  collector  in  all  dtles  of  the 
first  and  aecond  classes,  and  conferred  npon 
the  county  collectors  of  the  sevenU  counties 
the  power  to  collect  the  general  city  taxes, 
and  the  taxes  of  the  school  districts  dtuated 
within  such  municipalities,  in  exactly  tiK 
same  manner  that  they  were  collected  by  the 
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dtr  aaaessors  and  coUectora,  whose  cffices 
were  then  abolished.  Nowhere  In  the  act  or 
acts,  taken  together,— for  It  Is  Incumbent  up- 
on us  to  consider  the  provlstouB  of  tiiese  aey- 
eral  acts  in  pari  materia,— do  we  And  any  In- 
tention on  the  part  of  the  legislature  to  In  any 
way  change  the  rights,  obligations,  or  Uablli- 
tles  of  eltho-  the  counties,  cities,  or  schocd 
districts  in  regard  to  this  matter.  The  only 
apparent  object  on  the  part  of  the  legisla- 
ture was  to  keep  the  tax  records  at  one  office^ 
and  to  hare  the  duties  performed  the  one 
officer.  The  city  ordlnauee  directing  that 
these  certificates  should  be  issued  to  the  cit}', 
having  been  authorized  by  the  city  charter, 
had  the  same  force  and  effect  within  the  city 
as  a  special  law  passed  by  the  territorial  leg- 
islature. 1  Dill.  Mun.  Corp.  S  306;  Village 
of  St  Johnsbury  t.  Thompson  (Vt.)  9  Atl. 
572;  Zn  re  Lawrence,  08  Cal.  611. 11  Pac.  217. 
And  the  ordinance  was  not  repealed,  unless 
the  provisions  of  section  5  of  the  act  of  1802, 
supra,  are  so  repugnant  to  Its  proTisions  that 
both  cannot  stand  and  be  given  effect. 
French  t.  Holt,  57  Vt  187;  1  Beach,  Pub. 
Corp.  §§  81,  520;  1  Dill.  Mun.  Corp.  {  87.  The 
courts  require  the  clearest  expression  of  the 
intention  on  the  part  of  the  legislature  to  re- 
peal or  alter  existing  laws,  and.  where  the 
two  statutes  can  be  so  construed  as  to  allow 
both  to  stand,  the  courts  will  always  adopt 
such  construction.  This  rule  has  peculiar 
force  in  the  case  of  laws  of  Q>eclai  and  local 
application,  wlilch  are  never  to  be  deemed 
repealed  by  general  legislation,  except  upon 
the  most  unequivocal  manifestation  of  Intent 
to  that  effect.  1  Beach,  Pub.  Corp.  H  04,  95; 
State  V.  Labatnt  (La.)  2  South.  551. 

Guided  by  these  well-recognized  rules,  we 
see  no  reason  why  the  ordinance  and  the  stat- 
ute cannot  both  stand.  The  charter  creating 
the  municipality  conferred  the  taxing  power 
upon  it,  and  authorized  it  to  provide  by  ordi- 
nance for  the  assessing  and  collecting  of 
taxes.  This  the  city  did.  Then  the  act  of 
the  legislature  abolished  the  office  of  dty  as- 
sessor and  collector,  and  conferred  the  pow- 
ers of  that  office  upon  the  county  coDectw; 
but  nowhere  in  the  act  do  we  discover  any 
bitentlon  on  the  part  of  the  legislature  to  re- 
lieve the  city  from  the  burdeDS  of  carrying 
the  real  estate  upon  which  the  dty  taxes  be- 
come delinquent,  or  to  declare  tiiat  when 
offered  for  sale.  It  cannot  be  sold  to  a  pur- 
chaser. Nor  do  we  find  any  intention  to  have 
the  conn^  carry  this  burden  for  the  city,  nor 
for  the  probate  Judge  to  act  as  trustee  for 
the  city.  It  seems  to  ns  that  the  language  of 
our  brother  (Justice  Smith,  since  deceased) 
who  tried  the  case  in  the  lower  court  so  fully 
covers  the  points  that  we  quote  approvingly 
from  his  opinion,  wherein  he  says: 

"The  system  appears  to  be,  so  far  as  the 
city  taxes  are  now  concerned,  that  the  prop- 
erty Is  assessed  by  the  county  assessor,  the 
roll  is  returned  to  the  county  court,  a  mem- 
her  of  the  dty  coundl  or  mayor  sits  with 
the  county  court  as  a  board  of  equalization, 


and  after  It  is  CQualized  the  rate  of  county 
and  city  taxation  is  extended  upon  the  coun- 
ty roll,  and  the  roll  Is  then  certified  by  the 
clerfc  to  the  collector,  with  a  warrant  for  Its 
collection;  and  there  the  mattter  stops,  so 
far  as  the  city  taxes  are  concerned.  There 
Is  no  provision  to  be  found  in  the  statutes, 
anywhere,  to  enforce  the  collection  of  delln- 
qnent  taxes.  The  counsel  for  the  city  claims 
that  the  section  governing  the  collection  of 
county  and  territorial  taxes  is  to  be  so  con- 
strued that  it  will  Include  the  collection  at 
dty  taxes,  and  that  that  Is  tbs  only  law  there 
is  in  force  upon  the  subject  Now,  to  give 
that  statute  any  such  effect  Is  for  the  court 
to  do  exactly  what  counsel  upon  both  sides 
repeatedly  urged  It  not  to  do;  that  is,  to  leg- 
islate. That  statute  does  not  authorize  any' 
such  thing,  and  In  fact,  in  my  view,  it  nega- 
tives any  such  proposition.  The  statute  for, 
collecting  county  and  territorial  school  reve- 
nues Is  section  2031— that  is,  where  they  are 
delinquent— of  the  Compiled  Laws.  Now,i 
counsel  for  the  city  says  that  that  onght  to ' 
be  read,  'for  and  In  behalf  of  the  county  and  | 
dtles  situate  within  the  coun^,'— in  other 
words,  that  the  probate  Judge  Is  to  hold  In 
trust  for  the  county  and  for  the  dtles,— and, 
during  the  argument,  seemed  to  have  the| 
Impression  that  the  probate  Judge  held  In 
trust  for  the  territory,  which  is  not  cor- 
rect. The  county  is  compelled  to  pay  the  ter- 
ritorial taxes  In  full,  and  to  carry  th^  delin- 
quent list  entire,  both  for  the  county  and 
territorial  delinquent  taxes;  and  therefore  It 
Is  proper  that  the  probate  Judge  should  hold 
in  behalf  of  the  county,  because  there  is  no 
one  else  Interested  at  all  In  the  property 
that  is  sold  for  county,  territorial,  and  terri- . 
torial  school  taxes,  and.  If  that  Is  made  to  in-j 
elude  city  taxes,  then  one  of  two  things  must, 
foUow:  Either  the  probate  Judge  must  hold' 
In  behalf  of  the  county  and  the  municipali- 
ties within  the  county,  as  trustee,— which  Is 
the  claim  made  by  the  city  attorney,— or  the 
county  must  go  to  woric  and  pay  to  the  dtles 
all  of  the  delinquent  dty  taxes,  which  Is  a 
proposition  so  preposterous  that  I  do  not  be- 
lieve the  legislature  ever  contemplated  it  at 
all.  It  would  result  In  absolutely  exhaust-' 
lug  the  county.  Their  rate  Is  limited  to  three 
mills  a  year,  but  If  they  would  have  suffl- 
dent  money  collected  of  their  available  gen- 
eral revenue  to  pay  all  of  these  delinquen- 
cies, both  territorial,  county,  school,  school- 
district,  and  city  taxes,  within  their  respec- 
tive counties,  where  there  Is  any  considerable 
delinquent  list—  I  say  such  a  proposttdon  Is 
so  absurd  that  I  cannot  conceive  that  the 
legislature  ever  Intended  It;  and  to  hold  that 
the  probate  Judge  has  to  hold  In  trust  for 
the  dtles  Is  simply  to  have  the  court  add 
to  the  legislation  that  has  been  enacted  ab- 
solutely. There  is  not  any  provision  of  law, 
whatever,  that  authorizes  any  such  conclu- 
sion, unless  the  court  creates  It  and  that  I 
do  not  Intend  to  do.  It  results,  then,  that 
oue  of  two  propositions  la  correct:  Either 
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the  delinquent  taxes  of  the  city— that  Is,  the 
property  that  Is  delinquent  for  city  taxes — 
must  be  sold  to  the  city,  where  there  is  no 
other  purchaser,  or  else  it  cannot  be  sold  at 
all,  and  there  Is  no  authority  of  law  for  col- 
lectiuff  such  delinquent  taxes.  Now,  the 
last  proposition  is  so  unfair  and  so  unreasou- 
abie  that  I  cannot  believe  that  the  court  has 
to  follow  that.  If  it  were  the  accepted  doc- 
trine that  the  property  of  taxpayers  cannot 
be  sold  for  delinquent  taxes,  there  would  Ije 
very  little  city  taxes  paid  In  Ogden,  I  un- 
dertake to  say,  at  present  If  it  is  a  mere 
voluntary  contribution  to  support  the  city 
government,  that  is  what  it  would  amount 
to.  If  you  cannot  sell  the  property,  the  pay- 
ment of  taxes  is  purely  voluntary.  So  that 
it  reduces  itself  to  one  proposition,  and  that 
Is  that  the  levy  of  city  taxes  must  be  en- 
forced by  a  sale  to  the  city.  In  default  of 
other  purclmsers.  The  property  can  be  sold, 
and  the  city  must  be  the  purchaser.  Nor  do 
I  think  that  there  is  any  conflict  In  this  view 
with  the  statute  law  upon  the  subject.  Sec- 
tion 22  of  the  original  charter  expressly  em- 
powered the  council  to  pass  an  ordinance 
providing  for  just  that  thing  (that  is,  for  the 
enforcement  of  delinqueut  taxes  by  sale  or 
by  suit;  they  have  the  election);  and  by  sec- 
tion 17  of  the  ordinance  they  did  proc*eed  to 
I>rovide  for  the  enforcement  of  it  by  sale,  al- 
most in  the  exact  language  of  section  21XJ1 
of  the  statute  in  regard  to  sale  for  delin- 
(picnt  county  and  territorial  taxes.  The  only 
difference,  practically  Is,  in  that  ordinance 
and  section  '2dlll  is  tliat  in  one  case  it  is  pro- 
vided the  sale  shall  bo  to  the  city,  and  in 
the  other  to  the  probate  judge,  on  behalf  of 
the  county,  and  in  one  it  is  provided  that  the 
auditor  shall  credit  the  collector  with  the 
amount  of  taxes  and  costs  of  sale,  and  In 
the  other  that  the  county  clerk  shall  do 
that.  I  say  tliis  ordinance  was  fully  author- 
ized by  the  charter,  and  was  in  effeet  when 
the  law  passed  umkiug  the  county  collector 
the  collector  of  city  taxes,  and  that  law  fail- 
ed absolutely  to  provide  any  method  for  en- 
forcing delinquent  city  taxes.  It  seems  to 
me  that  this  law  Is  still  In  force,  this  or- 
dinance is  still  in  force,  and  that  the  proper 
practice  is  the  one  resorted  to  by  the  col- 
lector in  this  case,— to  sell  for  delinqueut 
taxes,  and  to  sell  to  the  city  where  there  is 
a  default  of  purchaser,  and  to  take  credit 
for  the  amount  of  the  costs  and  for  the  taxes 
that  are  delinquent,  upon  the  pi-operty  sold, 
and  that  it  is  the  duty  of  the  auditor  to  cred- 
it hiin  with  that.  Now,  so  much  for  the 
eity  tJixes. 

"The  other  claims  which  are  brought  in 
here  are  very  much  more  involved.  I  may 
say,  in  i)assiiig.  that  In  my  judgment  the 
collector  is  entitled— if  it  Is  tljc  only  Ktntute 
upon  the  subject,  and  no  other  was  called  to 
my  atteiitiun- the  collector  is  entitled  to  the 
foes  for  making  these  certlQcates  that  were 
allowed  in  the  supreme  court  in  the  case  of 
llamer  v.  Weber  Co.  (Utah)  37  Pac.  741; 


that  is,  $3  for  each  certificate.  Instead  of  the 
amount  claimed  here.  I  think  that  matter 
Is  settled  by  the  decision  in  the  supreme 
court  case.  I  cannot  see  that  there  can  be 
any  additional  fees,  and  I  do  not  see  that 
there  should  be  any  less.  In  fact,  this  cer- 
tiflcate  set  out  in  the  stipulation  of  facts  ap- 
pears to  be  of  the  same  length  as  the  one  in 
the  County  Case.  The  decision  of  that  ease, 
1  think,  determines  the  question  upon  the 
persons  who  had  personal  property  that  was 
not  exhausted,  and,  of  course,  the  collector 
was  not  entitled  to  fees  at  all  for  making 
these  sales;  they  simply  passed  the  tax  lien. 
Now,  the  city  attorney  objects  to  this  con- 
clusion, for  the  reason  that  he  says  these 
proceedings  are  absolutely  void;  that  the 
city  gets  nothing,  and  is  not  coucemed  In 
it.  That  question  is  passed  upon  by  the  de- 
cision in  the  case  of  Hamer  v.  Weber  Co.,  by 
the  supreme  court,  and  there  Is  no  conflict 
between  that  case  and  the  other  authorities 
upon  the  question  of  tax  sales.  Most  of  the 
tax-sale  cases  that  have  come  Into  the 
courts— In  fact,  I  may  say  almost  every  one 
of  them— have  been  controversies  between 
purchasers  at  tax  sales  and  the  owners  of 
the  property,  and  in  almost  every  case  it  has 
been  held  that  the  tax  sales  failed  to  pass 
the  title.  There  are  so  few  cases  In  which 
that  has  not  been  held  that  It  is  almost  Im- 
Iiosslblc  to  llnd  one.  The  question  is  one 
where  the  courts  always  Inclined  to  look  for 
the  slightest  flaw  in  the  proceedings  In  the 
collecting  ofllcer,  for  tlie  purpose  of  avoiding 
the  sale;  that  is,  to  avoid  passing  the  title. 
Xow,  it  would  readily  occur  to  every  lawyer 
that  these  actions  are  almost  invariably  ac- 
tions at  law,  where  one  person  relies  upon 
tlie  tax  title,  and  the  other  relies  upon  a 
title  deraigued  from  the  government,  down 
to  tlio  tax  sale.  Therefore  the  equities  are 
never  involved.  The  case  of  Hamer  v,  We- 
ber Co.  presented  the  case  In  a  different 
aspect,  not  entirely  new,  because  there  are 
authorities  to  be  found- a  number  of  them— 
that  are  In  line  with  that  decision;  and  I 
may  say  that  none  like  it  are  to  be  found  in 
conflict  with  it,  so  far  as  I  know;  that  is, 
where  the  question  tliere  Involved  was  pre- 
sented. In  equity  the  purchaser  at  a  tax 
sale  is  always  held  to  hold  the  tax  lien, 
unless  the  statute  absolutely  ends  it  within 
a  certain  time,  which  It  docs  in  some  states, 
but  our  statute  continues  It  forever,  and 
makes  it  paramount  to  all  other  lt(<ns,  so 
that  there  is  no  such  thing  ns  removing  it 
without  payment;  and  therefore  any  equity 
which  may  be  enforced  as  a  lien  by  the  pur- 
chaser, whether  real  or  nominal,  at  any 
passing  title.  Is  not  good,  and  hf  lias  a  right 
to  waive  his  title  and  insist  upon  his  hen, 
and  tile  sale  would  be  valid,  if  the  owner  see 
fit  to  confirm  it,  just  as  any  other  illegal 
sale  would  be  valid.  If  I  go  and  sell  my 
iieighlMjr's  property,  and  make  a  deed  for  it, 
and  receive  the  money  for  it,  my  neighbor 
may  not  be  a  party  to  that  transaction  at 
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all,  but  utterly  Ignorant;  yet  he  has  a  right 
to  confirm  It,  and  sue  me  for  the  money  as 
his  trustee,  and  It  makes  a  good  conveyance 
■n-hen  he  does  so.  .Tuat  so  with  a  tax  title. 
The  vendor  cannot  sue  for  his  money,  be- 
cause he  owes  it  to  tlie  state,  and  the  state 
»rets  it.  If  It  Is  paid  by  some  purchaser; 
and.  If  It  has  never  been  paid,— as  It  never  Is 
where  there  Is  a  nominal  purchaser,  the 
county  or  city,— then  he  must  pay  It,  In  order 
to  relieve  himself  of  the  Hen.  This  was  the 
conclusion  of  the  supreme  court,  and  I  have 
no  doubt  of  its  correctness,  nor  have  T  any 
doubt  about  It  being  bound  by  It'* 

In  the  argument  of  the  case,  counsel  for 
the  city  strongly  urged  upon  the  court  that 
the  certificates  of  sale  to  the  city  were  void, 
because  like  certificates  had  been  Issued  to 
Weber  coimty  for  the  same  properties  for 
the  delinquent  territorial,  territorial  school, 
and  county  taxes  for  the  same  years.  Tn 
this,  counsel  Is  mistaken.  The  statute  cre- 
ates a  perpetual  lien  for  each  of  these  tax- 
es, and  they  are  of  equal  rank.  In  the  case 
of  Justice  V.  City  of  TvOgansport.  101  Ind. 
32G,  It  was  held,  sulistaiitially,  that  taxes 
levied  by  Incorporated  cities  for  municipal 
purposes  are,  in  effect,  levied  by  the  state, 
and  are  not  inferior  In  rank,  dignity,  or  pri- 
ority to  taxes  levied  for  state  or  county  pur- 
poses. And  for  these  reasons  It  was  also 
held  that  a  sale  of  land  for  state  and  county 
taxes  would  not  divest  the  Hen  thereon  of 
city  taxes.  A  perpetual  Hen  cannot  be  de- 
stroyed by  a  sale  on  another  Hen  of  equal 
rank.  The  purchaser  has  probably  a  right 
to  redeem  from  the  city  sale,  but  he  does  not 
take  a  title  free  from  the  city  lien,  except, 
IKThaps,  when  It  Is  clearly  shown  that  the 
laud  Is  not  of  sufficient  value  to  satisfy  both 
city  and  county  Hens,  and  then  the  sale  first 
rlghtfuHy  made  may  divest  the  Hen  of  the 
other  governmental  corporation.  2  Blackw. 
Tax  Titles,  U  990,  991.  And  if,  for  any  rea- 
son, the  tax  sales  are  absolutely  void,  or 
even  voidable,  whether  because  there  are 
excessive  items  of  costs,  or  taxes  included  In 
the  tax  certificates  or  otherwise,  the  pur- 
chaser need  not  wait  to  bring  ejectment  and 
fall.  In  order  to  seek  reimbursement  He 
may  allege  that  his  title  la  invalid,  and  peti- 
tion to  foreclose  hie  Hen.  McClure  v.  AVar- 
ner,  10  Neb.  447,  20  N.  W.  387;  2  Blackw. 
Tax  Titles,  §S  995-908.  The  purchaser  may 
recover  the  taxes  paid  him,  with  Interest 
and  the  penalties  provided  by  law,  from  the 
owner.  He  acquires  the  lien  of  the  state, 
as  a  general  rule,  even  though  his  title  to  the 
land  Is  worthless;  and  he  Is  entitled  to  re- 
imbursement, as  a  condition  of  the  legal 
recognition  of  the  owner's  right  Id.  §  90r>; 
Long  V.  Smith  (1SS5>  67  Iowa,  20,  2i  N.  W. 
574;  Coonradt  v.  llyers  (1883)  31  Kan.  30, 
2  Pac.  8.kS;  Coats  v.  Hill  (1883)  41  Ark.  14'J; 
Culbertson  v.  Munaou  (l.S8(i)  ^(y^  Ind.  451, 
4  X.  E.  57;  White  v.  Shell,  84  Mo.  509;  Hoff- 
man  v.  Oroll,  35  Kan.  (n>2,  12  Tac.  34;  Scott 
T.  MllUkan.  104  Ind.  75,  3  N.  £.  017;  Mllli- 


kan  T.  Ham,  104  Ind.  498,  4  N.  E.  60;  Brad- 
ley V.  Cole,  67  Iowa,  6.'>0,  25  N.  W.  849. 
When,  through  defects  In  the  deed,  the  hold- 
er fails  to  establish  his  title  to  tlie  Innd,  he 
is  entitled  to  a  decree  against  the  realty  for 
the  amount  due  him.  2  Blackw.  Tax  Titles, 
§  095;  Ward  v.  Montgomery,  57  Ind.  277. 
The  books  are  full  of  cases  establishing  the 
doctrine  here  laid  down,— that,  while  at  com- 
mon law  a  sale  might  be  absolutely  worth- 
less, still  the  lien  remains  on  the  laud,  with- 
out ever  being  barred,  until  the  delinquent 
taxes  are  paid,  or  until  a  title  passes  by  a 
tax  sale,  and  at  any  time  the  holder  of  the 
tax  lien  (the  purchaser)  can  proceed  to  a 
court  of  equity  to  enforce  the  lien  and  re- 
cover the  moneys  he  has  expended. 

The  next  question  for  our  consideration  Is 
whether  the  provisions  of  section  8  of  the  act 
of  March  10,  1892,  supra,  are  Intended  to  In- 
clude the  costs,  fees,  or  compensation  to  the 
collector  for  making  these  delinquent  tax 
'  sales  to  the  city,  and  for  advertising  the 
names  and  properties  of  the  delinquent  tax- 
payers, and  for  filing  the  duplicate  tax-«ale 
certiflcatea  with  the  county  recorder,  and.  If 
not,  whether  there  Is  any  authority  of  law  for 
the  collector  to  charge  and  recover  costs,  fees, 
or  compensation  for  these  services  and  ex- 
penditures. Section  2021  of  the  territorial 
statutes  provides  that  "the  compensation  to  be 
received  by  assessors  and  collectors  shaU  be 
as  determined  by  the  county  courts  of  their 
respective  counties"  (1  Gomp.  Laws,  p.  723), 
while  section  2030a  of  the  same  act,  as  amend- 
ed March  10,  1892  (Sess.  Laws  1892,  p.  30), 
provides  tliat  the  collector  shall  publish  a  list 
of  delinquent  taxes,  etc.;  shall  expose  for 
sale  sufficient  of  such  deHnquent  taxpayers* 
real  estate  to  pay  the  taxes  and  costs,  at  pub- 
Uc  auction,  and  sell  tlie  same  to  the  highest 
bidder;  and  that  the  collector  shall  receive 
costs  therefor  as  follows:  For  each  certifi- 
cate of  sale,  per  folio,  25  cents;  for  publish- 
ing name  and  amount  of  taxes  due  from  each 
delinquent  50  cents;  for  filing  certificate  for 
tax  sale  with  the  county  recorder,  50  cents. 
These  two  provisions  stand  as  a  part  of  the 
territorial  tax  system,  and  were  construed  In 
the  case  of  Hamer  v.  Weber  Co.  (Utah)  37 
Pac.  741,  not  to  be  In  conflict,  but  that  the 
compensation  to  be  fixed  by  the  court  was 
for  other  services  than  the  selling  of  prop- 
erty, and  the  costs  fixed  by  the  amendatory 
section  of  1892  were  to  reimburse  the  collect- 
or for  moneys  paid  out  by  him  for  publishing 
the  delinquent  tax  list,  for  fees  paid  to  the 
county  recorder  for  filing  the  duplicate  cer- 
tificates, and  for  his  own  services  In  attend- 
ing the  sale,  exposing  the  property,  and  Is- 
suing the  certificates  in  duplicate  to  the  coun- 
ty. Tlie  act  for  the  assessment  and  collec- 
tion of  taxes,  of  which  sections  5,  8,  and  9, 
supra,  are  a  part,  was  approved  on  the  same 
day  as  the  amendatory  section  2030a,  fixing 
the  costs  to  be  received  by  the  collector  for 
delinquent  tax  sales;  and  they  must  there- 
fore be  construed  together,  as  parta  of  the 
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same  act,  and  both  permitted  to  stand,  nnless 
they  are  Irreconcilably  conflicting.  From  a 
careful  reading  of  these  two  sections,  it  seems 
clear  to  us  that  there  Is  no  such  conflict,  and 
that  by  section  8,  supra,  It  was  Intended  to 
reimburse  the  county  for  the  city's  propor- 
tion of  the  salary  or  compensation  which  the 
county  court  should  fix  and  determine  to  be 
paid  to  the  county  collector,  under  the  provl- 
slona  of  section  2021,  supra,  for  all  services 
rendered  by  him  for  the  city,  except  attend- 
ing upon  and  exposing  for  nle  property  of 
delinquent  taxp^ers,  iBsuIng  certificates  of 
sale  therefor,  and  Bdvertlslng  and  filing  cer- 
tlflcatea  with  the  county  recorder,  and  that 
for  all  such  latter  sorlces  and  expenses  the 
effector  is  entitled  to  charge  and  receive  the 
same  fees  or  costs  that  he  Is  entitled  to  charge 
and  receive  In  selling  tor  delinquent  terri- 
torial and  county  taxes. 

We  come  now  to  the  question  whether  there 
was  authority  of  law  for  the  tax  collector,  de- 
fendant herein,  to  colleet  the  taxes  of  the 
Ogden  city  school  district  for  the  years  1893 
and  1891,  and  to  advertise  the  list  of  d^n- 
quent  taxpayers  for  the  school  district  ft>r 
such  years,  and  to  expose  for  sale  and  sell 
property  of  the  delinquents  in  payment  oC 
such  delinquent  taxes.  The  authority  of  me 
collector  to  collect  these  taxes  was  before 
this  court  recently.  In  the  case  of  Board  v. 
Brown.  42  Pac.  1100,  and  the  court  held  It  to 
be  the  duty  of  the  collector  to  collect  the 
taxes,  under  the  authority  of  section  129  of 
the  school  law  of  1894  (Sess.  Laws  1894,  p. 
112),  which  Is,  so  far  as  the  points  Involved 
In  this  case  are  concerned.  Identical  with  sec- 
tion 129  of  the  school  law  of  1802,  supra.  We 
are  satisfied  with  our  conclusion  reached  in 
that  case,  and  are  also  of  the  opiidon  that 
under  the  language  of  section  129,  supra,  and 
of  the  other  statutes  and  the  ordinance  re- 
ferred to  In  this  ofdnlon,  it  was  the  duty  of 
the  defendant  tax  collector  to  advertise  the 
list  of  all  delinquent  taxpayers  who  had  fail- 
ed to  pay  their  taxes  due  to  the  Ogden  city 
school  district  for  the  years  1893  and  1894. 
and  upon  the  days  of  sale  to  sell  the  prop- 
erty of  such  delinquents  to  the  hlgliest  bid- 
ders, if  bids  could  be  obtained,  and,  if  not, 
then  to  strike  It  off  to  Ogden  city  at  the  same 
time  that  properties  were  stricken  off  for  de- 
linquent city  taxes,  and  Include  such  school 
taxes  In  the  certificates  made  to  0?den  city, 
and  In  that  way  enforce  the  collection  of  the 
school  taxes  "as  other  city  taxes  are  collect- 
ed," as  required  by  section  129  of  the  school 
law.    Macklln  v.  Trustees  (Ky.)  11  S.  W.  GoS. 

It  Is  evident  that  the  legislature  Intended 
that  the  free  public  schools  OHtablislicd  with- 
in and  for  these  niuQldpalUles  should  be 
maintained;  tliat  the  taxea  necessary  there- 
for Rhould  not  only  be  levied  and  collected,  U 
the  parties  would  voluntarily  rauke  payment 
of  them,  but  that  In  cam;  thoy  should  default, 
and  the  taxes  become  dellDqueut,  the  collect- 
or should  proceed  to  advertise  the  property 
and  sell  It  In  the  same  manner,  at  the  same 


time,  and  to  the  same  parties  that  sales  were 
made  for  other  city  taxes;  and,  as  no  Inten- 
tion Is  expressed  In  the  statute  that  the  prop- 
erty should  be  stricken  off  to  the  school  dis- 
trict^ It  Is  a  fair  and  reasonable  Inference 
that  the  legislature  intended,  by  the  erpveB- 
ston  used  in  the  section,  tliat  "the  taxes 
should  be  collected  as  other  dty  taxes  are  ct^- 
lected,"  and  also  designed  to  dedgnate  this 
school  tax,  which  was  to  be  used  exdndvely 
for  schools  within  the  confines  of  the  dtyt  as 
a  city  tax,  and  to  Impose  upon  the  municipali- 
ties the  burdoi  (tf  carrying  the  propertlea  un- 
tU  the  taxes  and  costs  could  be  recovered 
from  them,  or  title  vested  in  the  dty  there- 
to, in  case  redemption  should  not  be  made, 
and  that  the  collector  should  pay  over  to  the 
school  district  the  amount  of  money  necessary 
to  settle  with  the  district  in  full,  and  without 
any  deduction  whatever,  as  provided  in  sec- 
tion 7,  p.  76,  Bess.  Laws  1892,  and  tliat  he 
should  be  entitled  to  receive  credit  In  the  set- 
tlement of  his  accounta  with  the  dty  for  the 
school  taxes,  as  well  as  for  the  general  city 
taxes,  and  costs  included  In  all  of  such  cer- 
tificates. This,  then,  places  upon  the  city 
the  further  burden  of  carrying  the  property 
upon  which  there  are  delinquent  school  taxes, 
within  the  city,  as  the  legislature  has  al- 
ready placed  upon  the  county  the  burden  of 
carrying  the  properties  for  the  delinquent 
territorial,  territorial  school,  county,  and  of 
all  other  school  districts  within  their  respect- 
ive counties,  except  the  school  districts  witldn 
the  corporate  limits  of  cities  of  the  first  and 
second  classes.  This  seems  to  have  been  the 
evident  lutention  of  the  legislature,  and  this 
construction  seems  not  only  to  be  fair  and 
reasonable,  but  in  accord  with  the  numerous 
authorities  cited  upon  the  hearing  of  this 
case,  and  harmonizes  best  with  the  context  of 
the  law,  and  promotes  In  the  fullest  possible 
manner  tlie  apparent  settied  public  policy  and 
object  of  tlie  legislature,  and  should  be  adopt- 
ed. The  Lizzie  Henderson.  20  Fed.  5^;  U. 
S.  V.  One  Raft  of  Timber,  13  Fed.  79G.  In  a 
matter  so  Important  as  the  maintenance  of 
public  schools,  the  courts  ^ould  Incline  to 
uphold,  rather  than  to  defeat,  the  action  of 
the  officers  charged  with  the  executton  of  the 
law.  Law  V.  People,  8T  IlL  403;  People  v. 
County  Com'rs  (Colo.  Sup.)  10  Pac.  891;  Des- 
ty.  Tax'n,  468,  400.  To  adopt  any  other  eou- 
struction  than  the  one  herein  suggested  would 
lead  to  an  absurdity,  if  not  make  the  provi- 
slona  of  the  school  law  relating  to  the  collec- 
tion of  taxes  entirely  nugatory',  and  will  not 
be  adopted  when  any  other  reasonable  con- 
struction can  be  fouud.  End.  Interp.  St  H 
2G4,  265;  Manufacturing  Co.  v.  aicCollock, 
24  Fed.  667. 

It  follows,  then,  that  the  ordinance  of  the 
city  was  not  repealed,  but  was  in  full  force 
and  effect,  at  the  time  these  sales  were  made; 
that  It  was  the  duty  of  the  defendant.  Ilamer. 
as  tax  collcrtor.  to  strike  off  the  said  proper- 
ties to  Ogden  cit}*,  and  to  Issue  In  duplicate 
certificates  to  the  city,  and  Include  therda 


Digitized  by  Google 


Utah.) 


AHT  t>.  AMr. 


1121 


the  generai  dty  taxes  and  the  taxes  of  the 
Ogden  dty  school  district;  that  it  vras  the 
duty  of  the  plulntfff  city  and  Ita  said  auditor 
of  public  accounts  to  have  given  the  said  tax 
collector  credit  in  his  account  with  the  said 
city  for  all  of  the  city  taxes  and  the  taxes  of 
the  Ogden  city  school  district,  included  in  all 
of  such  certificates,  with  25  cents  per  name, 
—the  same  being  one-half  the  cost  of  publish- 
ing the  name  of  each  delinquent  and  the  de- 
scription of  property  named  In  the  1,127  cer- 
tificates of  sale,  where  the  delinquent  taxpay- 
ers were  not  assessed  as  being  the  owners  of 
any  pei-sonal  property,— and  00  cents  for  filing 
each  of  such  1,127  certificates,  and  $3  for  the 
making  of  each  of  such  1,127  certificates  of 
sale,  with  the  county  recorder,  aggregating 
$20,205.03,  and  that  the  defendant  tax  col- 
lector Is  not  entitled  to  credit  for  any  costs 
or  fees  whatever  included  In  any  of  the  50 
certificates  of  sale  wherein  the  delinquent  tax- 
payers were  assessed  as  being  the  owners  of 
taxable  personal  property,  nor  $3  for  making 
each  of  the  other  1,127  duplicate  certificates 
of  sale;  that  the  amount  which  the  city  is 
entitled  to  receive  from  the  tax  collector, 
Hanier,  aggregates  $3,718.50,  and  interest 
amounting  to  ¥:)7.90,  and  legal  interest  on 
said  $3,718.50  from  July  11,  1893.  The  Judg- 
ment of  the  lower  court  Is  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
judgment  In  conformity  with  this  opinion; 
costs  to  be  apportioned  as  to  the  court  may 
seem  Just. 

MBRRIirr,  O.  J.,  c(HtcntB. 

BARTCH,  .T.  I  dissent,  except  from  the 
proposition  that  the  tax  collector  had  author- 
ity to  collect  the  taxes  of  the  Ogden  city  school 
district.  I  cannot  agree  with  my  brethren  In 
the  other  portions  of  the  oplnioui  or  in  the 
Judgment  announced. 


AMY  T.  AMY  et  al.i 

(Supreme  Court  of  Utah.    Dec  21,  1895). 

Pbobatb  Courts — JcRianicrio:*  or  Pkbson— Col- 
LATBBAi.  Attack  — Jl'domkxt  Kou.— Nonrbsi- 
DBXT  Defendant  — Town  Sites  — REa>BDiyo 
Claim  — l!caBBiTAZ!CE  —  &NDB8D  or  tbi  Half 
Blood. 

1.  Probate  conrts  are  courts  of  general  ju- 
risdiction, lacludlng  therein  the  subject  of  di- 
vorce. 

2.  Tender  Comp.  Laws  1876.  S  1428,  provid- 
ing that  the  jndKment  roll  shonld  consist  of 
the  compliiiDt,  summons,  afiidBvit  of  proof  of 
scTTtcu,  and  a  copy  of  the  judfcment,  neither  the 
affidavit  nor  order  for  pnblication  of  summons 
is  a  part  of  the  record,  and  their  absence  from 
the  record  cannot  be  appealed  to  hi  a  collateral 
attack  to  impeach  a  judgment  reciting  service 
of  process  by  publication. 

3.  The  recital  in  a  decree  of  divorce  that 
"defendant  was  duly  served  with  process  by 
publication"  is  conclusive  upon  the  court's  ju- 
risdiction of  defendant's  person,  when  such  de- 
cree iri  aBsailed  in  a  collateral  proceeding,  even 


1  Rebearinf^  pending. 
Y.42.  .no.ll— 71 


thodgh  in  affidavit  of  paUlcati<m  fail  to  allege 
that  the  summons  was  published  as  provided  by 
statute. 

4.  A  certificate  by  the  clerk  in  the  min- 
utes that  eeptain  papers  were  all  that  were 
filed  in  the  cause  is  not  incompatible  with  the 
existence  of  an  order  for  pnblication  which  was 
not  in  the  files. 

5.  Where  a  judgment  of  divorce  redted 
that  defendant  was  duly  served  with  process 
publication,  the  presumption  of  the  court's  Ju- 
risdiction of  defendant  s  person  is  not  over- 
come by  the  fact  of  defendant's  nomesidence, 
neither  the  property  rights  of  the  parties  n« 
the  rights  of  their  children  being  determined 
thereby;  and  particularly  as  defendant  received 
notice  of  the  proceedings,  and  both  regarded 
the  divorce  as  valid,  and  again  married. 

6.  Where  a  husband,  in  1803,  deeded  land 
which  was  subject  to  the  land  laws  of  the  Unit- 
ed Statea  to  his  wife  for  her  life,  and  after  her 
decease  to  become  the  property  of  her  son,  but 
the  wife,  In  1873,  filed  her  dedaratory  state- 
ment to  said  land,  under  the  town-site  act  of 
February  17,  1869  (section  3),  providing  that 
claimants  of  any  interest  in  such  land  shall  file 
such  statement,  or  be  forever  barred  from  any 
interest  therein,  and  she  was  adjudged  to  be 
the  original  owner  thereof,  and  a  deed  thereto 
executed  to  her  by  the  mayor  of  a  city,  the  con- 
tention that  said  wife  held  the  property  in 
trust  for  her  son  is  untenable,  as  such  statute 
made  no  exemption  in  favor  of  trustees. 

7.  Under  Comp.  Laws  Utah.  5  2749,  provid- 
ing that  kindred  oi  the  half  blood  inherit  equal- 
ly with  those  of  the  whole  blood,  unless  the  in- 
heritance come  to  the  intestate  by  descent  from 
some  one  of  his  ancestors,  in  which  case  all 
thc^e  who  are  not  of  the  blood  of  such  ancestor 
must  be  excluded,  cbildren  of  deceased's  hns- 
band  by  a  former  wife  cannot  Inherit  from  de- 
ceased an  estate  acquired  by  descent. 

Appeal  from  district  court.  Third  district; 
before  Justice  Samuel  A.  Morltt 

In  tbe  maUer  of  the  estate  of  Oscar  A. 
Amy,  deceased.  Petition  by  Jennie  Amy, 
wife  of  tbe  deceased,  for  the  distribution  of 
the  entire  estate  to  her.  Royal  D.  Amy  and 
others  and  Adelta  Young  and  others  prayed 
for  distribution  of  the  estate  to  them,  repre- 
senting that  they  were  the  sole  heirs  of  de- 
ceased. From  tbe  Judgment  entered,  Jennie 
Amy  and  Boyal  D.  Amy  and  others  appeal. 
Reversed. 

S.  P.  Armstrong  (W.  H.  Dickson,  of  coun- 
sel), for  Jennie  Amy.  Pence  &  Allen,  for 
Royal  D.  Amy.  Le  Qnmde  Young,  for  re- 
si>ondents. 

KIXG,  J.  Prom  the  record  before  us  It  ap- 
pears that  Dustln  Amy  was  married  to  Leo- 
nora Scott  Amy,  by  whom  he  had  several 
children,  who  are  known  herein  as  Royal  D. 
Amy  et  al.;  subsequently  he  married  Lavlra 
O.  Smith,  widow  of  Samuel  Smith,  who  bore 
him  one  child,  the  decedent  herein;  that  said 
Lavlra  C.  Smith-Amy  had  one  child,  Lavira 
A.  Smith,  by  her  first  marriage;  that  In  1883 
said  Lavlra  C.  Smith-Amy  died,  leaving,  sur- 
viving her,  as  her  only  heirs  {btr  husband 
being  dead),  Oscar  A.  Amy  and  Lavlra  A. 
Smith,  and  by  order  of  the  probate  court  of 
Salt  Lake  county,  her  estate  was  distributed 
in  December,  1888,  to  her  said  heirs.  Two 
days  later,  Lavlra  A.  Smith  died.  Intestate, 
leaving,  surviving  her,  no  children,  nor  fa- 
ther nor  mother.   In  April,  1880,  Oscar  A 
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Amy  married  Jennie  Amy;  and  In  liar. 
1888,  he  died  intestate,  without  Imue,  leav- 
ing, aurviTlng  him,  tbe  said  Jamie  Amy, 
wlio  claims  bis  estate  as  his  widow,  and 
his  half  brothers  and  sisters,  named  herein 
as  Boyal  D.  Amy  et  aL,  and  his  aants,  Adella 
Young  et  al.,  sisters  of  his  deceased  mother. 
The  estate  left  by  decedent  consists  of  valua- 
ble property  in  Salt  Lake  City;  and  In  the 
probate  court  Jennie  Amy  petitioned  for  the 
distribution  of  the  entire  estate  to  her;  al- 
leging that  she  was  his  wife  and  sole  heir; 
that  he  died  leaving  no  brothers  or  sisters  of 
the  whole  blood,  the  blood  of  the  mother  of 
said  decedent;  that  the  property  of  which 
he  died  seised  was  Inherited  by  him  from 
his  mother,  and  was  originally  acquired  and 
owned  by  her.  Adella  Young  et  al.  also 
prayed  for  distribution  of  the  estate,  repre- 
senting that  they  were  the  maternal  aunts 
of  the  deceased,  and  his  only  heirs,  and  aver- 
ring that  Jennie  Amy  was  not  the  widow  of 
the  deceased.  Boyal  D.  Amy  et  al.  allei;ed 
in  their  petition  for  dlsttlbution  that  they 
were  the  sole  heirs  of  deceased;  that  tlie  es- 
tate was  originally  acquired  and  owned  by 
Dustln  Amy;  and  that  It  came  by  devise 
from  him  to  said  deceased.  They  also  denied 
that  Jennie  Amy  was  decedent's  widow. 
The  probate  court  distributed  nil  of  the  es- 
tate to  Adella  Young  et  al.,  and  appeal  was 
had  ther^rmn  to  the  district  court,  where 
the  Judgment  of  the  probate  court  was  af- 
firmed. 

The  questions  presented  for  our  considera- 
tion are:  (1)  Was  Jennie  Amy  lawfully  di- 
vorced from  her  first  husband,  Elliott  But- 
tcrworth?  (2)  Did  the  estate  come  from 
decedents  father  or  mother?  (3)  If  the  di- 
vorce was  valid,  is  Jennie  Amy  the  sole  heir 
of  decedent,  fir  do  his  half  brothers  and  sis- 
tern  share  In  the  estate? 

1.  In  support  of  her  contention  that  she 
was  the  sole  heir  of  deceased,  and  had  been 
lawfully  divorced  from  her  former  husband, 
Jennie  Amy  testified  that  she  was  married 
to  deceased  In  188<!,  and  lived  with  him  as 
his  wife  until  his  death.  During  this  period 
she  bore  him  two  children,  both  of  whom 
died  prior  to  bis  decease;  thnt  in  ISIG  she 
married  one  Elliott  Butterworth,  aud  there- 
after was  divorced  from  him.  PJUiott  But- 
tcrwoitli  testified  that  he  was  married  to 
Jennie  Amy,  and  that,  when  she  Instituted 
divorce  proceedings,  he  was  a  resident  of 
Franklin,  Idaho;  that  he  received  a  sum- 
mons from  ttie  probate  court,  and  also  at 
least  six  copies,  each  of  a  different  issue,  of 
the  Silver  Beef  Miner,  a  ncwspaiwr,  contain- 
ing a  copy  of  the  summons;  and  that  he 
cut  the  notices  out  ^ve  of  which  witness 
produced  in  court).  He  also  stated  that  he 
believed  the  divorce  to  be  valid,  and  the 
following  year  married  again,  and  had  lived 
with  his  wife  continuously  until  the  present; 
that  she  bad  borne  Mm  seven  children.  The 
original  complaint,  duty  verified,  and  which 
charged  desertion  upon  the  part  of  the  de- 


fendant In  that  action,  tosetb^  ^Ui  a  de- 
cree of  the  court  roidered  in  the  case,  were 
offered,  and  also  a  coi^  of  the  Silver  Reef 
Miner,  of  the  Issue  of  July  30, 1870.  flbowine 
publlcatioii  of  service  in  due  form.  Coun- 
sel for  Rc^l  D.  Amy  et  aL  and  AdeUa 
Young  et  aL  objected,  claiming,  among  other 
tilings,  that  they  were  Incompetent,  because 
the  record  showed  no  affidavit  or  order  of 
publication,  and  no  proof  of  service  ot  som- 
mons.  The  proceeding  ot  the  probate  court 
showed  that  the  attorney  for  plaintiff  filed 
an  affidavit,  averrii^  that  defendant  Elliott 
Butterworth  was  a  nonresident  of  Utah; 
that  his  last  known  place  of  residence  was 
Franklin,  Idaho;  and  prayed  for  service  by 
publication.  The  affidavit  of  puldication  was 
made  by  the  publisher  of  the  Sliver  Reef 
Miner,  and  stated  that  "he  has  within  the 
last  forty  days  forwarded  to  the  defendant 
four  different  copies  of  the  above-named 
paper,  at  four  several  times,  containing  sum- 
mons in  the  above-entltied  action,  and  that 
said  summons  was  a  copy  of  the  same  issued 
by  the  clerk  of  the  probate  court  of  Wash- 
ington county,  territory  of  Utah,  and  that 
the  same  was  addressed  to  the  defendant  in 
the  abovenentltled  action  at  Franklin.  Idahu 
territory."  A  certified  copy  of  the  minutes 
of  the  probate  court  showed  that  the  cnse 
was  hoird  September  3,  1879.  and  that  the 
affidavit  of  the  publisher  was  inresented  as 
"proof  of  publication  of  summons";  that 
plaintiff  appeared  in  person,  and  by  her  at- 
torney, and  offered  testimony;  and  that  the 
court  ordered  decree  to  be  ent«vd  for  plain- 
tiff. Attached  to  a  certified  copy  of  the 
minutes  was  the  certificate  of  the  clei^  "that 
the  foregoing  are  all  the  papers  which  bk 
filed  in  said  cause."  Counsel  for  Jennie 
Amy  objected  to  the  introduction  of  any  of 
the  pniMMti  In  said  cause,  ^ceptlng  the  com- 
plaint and  decree  of  divorce,  and  counsel  for 
the  other  parties  objecctid  to  any  of  the  pa- 
pers being  received.  The  court  finally  bur- 
tained  the  latter's  objection,  holding  tliat  the 
statute  relating  to  publication  of  summons 
had  not  been  followed,  and  that  the  divom- 
was  Invalid. 

Did  the  court  hare  Jurisdiction  to  render 
the  decree  In  the  case?  This  Involves  the 
question  of  what  Is  sufficl^t  to  constitute 
substituted  so-vicc.  The  statute  of  Utah 
In  force  at  that  time  provided  that  "when 
the  fact  of  non-residence  shall  appear  by 
affidavit  to  the  satisfaction  of  the  court,  and 
it  shall  in  like  manner  appear  that  a  cause 
of  action  exists  against  defendant,  or  that 
he  Is  a  necessary  party  to  the  action,  the 
court  may  grant  an  order  that  the  service 
be  made  by  publication  of  summons,  and 
the  order  shall  direct  the  publication  to  be 
made  In  some  newspaper  to  be  designated, 
as  most  likely  to  give  noti(»  to  the  perswi  to 
be  served.  Froof  of  service  shall  be  the  af- 
fidavit of  the  publisher  showing  the  same, 
and  an  affidavit  showing  deposit  of  a  copy 
of  the  summons  In  the  post  office,  if  the 
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same  shall  have  heen  deposited.  The  pub- 
lication shall  be  inserted  four  times  con- 
secutively, the  first  Insertion  being  at  least 
forty  days  before  the  time  for  answer,  and 
a  copy  of  which  shall  be  immediately  de- 
I>osited,  postage  prei)aid,  In  the  ix>st  office, 
directed  to  defendant  at  his  last  known 
place  of  residence  or  business."  Tbe  decree 
rendered  in  the  cause  contains  a  recital  of 
due  service  of  process  by  publication  upon 
the  defendant;  and  the  appellant  Jennie 
Amy  contends  that  the  probate  court  is  a 
court  of  record,  and  in  this  collateral  pro- 
ceeding the  judgment  therein  rendered  can- 
not be  Impeached;  that  the  record  Imports 
verity;  and  that  any  of  the  papers  which 
may  be  found  In  the  flics  cannot  be  re- 
ceived to  contradict  the  recital  of  due  serv- 
ice. Respondents  claim  that,  when  juris- 
diction is  to  be  obtained  by  publication 
against  a  nonresident,  there  Is  no  presump- 
tion in  favor  of  the  record,  and  jurisdiction 
does  not  attach  unless  tbe  statute  is  sti-ict- 
ly  followed.  It  becomes  necessary  to  deter- 
mine whether  the  probate  court  was  a  court 
of  superior  or  general  jurisdiction,  rrlor  to 
1S74,  under  various  acts  of  the  legishiture, 
the  probate  courts  possessed  common-law 
and  chaucei-y  jm'isdictlon,  and  authority  to 
try  and  determine  criminal  cases.  While 
many  of  these  enactments  conferring  this 
jurisdiction  uiion  such  courts,  were  uncon- 
stitutional, they  indicate  the  purpose  of  the 
legislature  to  treat  them  as  courts  of  gener- 
al jurisdiction.  By  the  Poland  bill  they 
■were  shorn  of  all  civil,  chancery,  and  crim- 
inal jurisdiction,  excepting  In  divorce  pro- 
ceedings. From  the  earliest  history  of  the 
territory,  these  courts  have  exercised  juris- 
diction in  divorce  cases,  and,  though  con- 
gress stripped  them  of  powers  theretofore 
exercised,  it  did  not  deprive  them  of  juris- 
diction In  this  class  of  cases  until  1887. 
They  were  courts  having  a  seal,  clerli,  and 
kept  records  of  their  proceedinss;  and  the 
geueral  procediu"e  act,  governing  disti'Ict 
courts,  was  apijlieable  to  them.  Orders  and 
writs  were  issued  by  the  clerk  under  the 
seal  of  the  court.  This,  we  think,  consti- 
tuted them  courts  of  record.  Vassault  v. 
Austin,  3G  Cal.  (»!)(>;  McCauiey  v.  Fulton, 
44  Cal.  300;  Robinson  v.  Fair,  128  U.  S.  87, 
9  Sup.  Ct.  30;  Van  Fleet,  Coll.  Attack,  g§ 
81-1-S27. 

It  Is  often  stated  that  the  presumptions  of 
law  are  In  favor  of  the  Jurisdiction  and  of 
the  regular  proceedings  of  superior  courts.— 
of  courts  of  general  jurisdiction,  proceeding 
according  to  the  coxu^  of  tbe  common  law; 
but  this  statement  does  not  aid  us  much  in 
determining  what  are  courts  of  general  Ju- 
risdiction. The  term  "general  Jurisdiction" 
would  imply  unlimited  powers,  but  we  have 
no  courts  of  unlimited  iwwers  In  this  terri- 
tory, A  court  of  record,  proceeding  accord- 
ing to  the  regular  ordinary  course  of  pro- 
ceeding of  the  territorial  jurisdiction,  and 
whose  jadgmeuts  may  be  reviewed  by  writs 


of  error  or  appeal,  Is  a  court  whose  proceed- 
ings and  Judgments  import  verity,  and,  un- 
til reversed,  will  protect  those  obeying  them. 
Mere  special  tribunals,  created  for  some 
special  or  temporary  purpose,  governed  by 
some  special  nile  or  proceeding,  are  not 
courts  of  record,  and  cannot  claim  such  im- 
munities for  their  Judgments  or  acts.  "The 
true  line  of  demarcation  between  courts 
whose  decisions  are  conclusive  if  not  re- 
versed and  those  whose  proceedings  are  nul- 
lities If  the  jurisdiction  does  not  appear  of 
their  face  Is  this:  A  court  which  is  compe- 
tent by  Its  constitution  to  decide  on  Its  own 
jurisdiction,  and  to  e.'ccrcise  it  to  a  final 
Judgment,  without  setting  forth  in  their 
proceedings  the  facts  and  evidence  on  which 
it  is  rendered,  whose  record  is  absolute  ver- 
ity, and  not  to  be  Impugned  by  averment  or 
proof  to  the  contrary.  Is  of  the  first  descrip- 
tion. There  can  be  no  judicial  inspection 
behind  the  judgment  save  by  appellate  pow- 
er." Grignon  v.  Astor,  2  How.  341;  Borden 
V.  State,  54  Am.  Dec.  221. 

The  probate  court  had  the  power  to  hear 
and  determine  the  class  of  cases  confided  to 
It  by  the  legislature,  and  It  Is  not  saying  too 
much  to  aver  that  courts  dealing  with  di- 
vorce proceedings  and  the  settlement  of  es- 
tates of  deceased  persons,  at  least  so  far  as 
their  effect  on  property  rights  and  social  re- 
lations are  conccnied,  are  as  important  as 
any  courts  with  which  we  have  to  deal. 
We  think  that  every  pi-lnclple  of  justice  dic- 
tates that  the  same  presumption  sliould  at- 
tach to  their  proceedings  as  other  courts. 
For  the  repose  of  titles,  the  security  of  prop- 
erty, and  the  interest  of  the  public,  a  rule 
should  be  adopted  which  would  render  se- 
cure from  collateral  attack  their  proceed- 
ings. At  any  rate,  we  see  no  good  reason 
why  a  different  rule  should  be  applied  to 
their  judgments  than  governs  decrees  of  dis- 
trict courts.  In  one  view,  the  probate  court 
had  unlimited  Jurisdiction  over  divorce 
cases.  It  Is  true  such  cases  could  be  re- 
moved to  the  district  court,  or,  after  final 
Judgment,  an  appeal  would  lie;  but  it  had 
jurisdiction  to  render  a  final  decree  and 
Judgment.  'The  word  'limited'  seems  to  be 
used  sometimes  carelessly  Instead  of  the 
term  'special,'  for  I  take  tbe  true  distinction 
between  courts  to  be  such  as  possess  a  gen- 
eral and  such  as  have  only  a  special  juris- 
diction for  a  particular  purpose,  or  clothed 
with  special  powers  for  the  performance  of 
specific  duties,  beyond  which  they  have  no 
manner  of  authority;  and  those  special  pow- 
ers to  be  (sccrcised  in  a  summary  way, 
cither  by  a  tribunal  already  existing  for  gen- 
eral purposes,  or  else  by  persons  appointed 
or  to  l>e  aiHK^lnted  In  some  definite  form. 
Some  tribunals,  with  special  powers  for  ad- 
judication in  particular  cases,  under  the  va- 
rious names  of  'commissioners,*  'surveyors,* 
'appraisers,'  'committees,'  'contractors,' 
'overseers,*  and  the  like,  abound  In  our  stat- 
ute books,  little  or  In  uo  wise  relating  to  the 
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genersi  admlidstratlon  of  Justice  whose 
modes  of  proceeding  are  prescribed  by  the 
statute  1)7  which  they  are  erected;  and  un- 
less their  proceedings,  on  the  face  of  tbem, 
show  a  compliance  with  the  directions  re- 
quired by  the  statute  under  which  they  act, 
It  nerer  could  be  known  whether  they  acted 
within  their  jurisdiction  or  exceeded  it" 
Obert  T.  Hammei,  18  N.  3.  Law.  73. 

Counsel  for  respondents  concede  that  the  pro- 
bate court,  at  the  time  this  decree  was  ren- 
doed,  was  a  court  of  granal  Inrisdictlon  In 
matters  pertaining  to  the  guardianship  of 
minora  and  the  administration  ot  estates  of  de- 
cedents, but,  08  we  understand  Us  position,  in 
dealing  with  divorce  cases  it  was  a  conn 
ot  special  or  limited  jiulsdlctlon.  We  see  no 
good  reason  for  holding  it  to  be  an  Inferior 
court  while  adjudicating  questions  of  equally 
as  much.  If  not  greater.  Importance,  while  its 
proceedings  were  being  conducted  in  conform- 
ity with  the  general  practice  prevailing  in 
courts  of  superior  jurisdlcticm.  Because,  by 
spedal  enactment,  Jurisdiction  is  conferred 
upon  a  tribunal.  It  does  not  necessarily  follow 
that  such  tribunal  th«%by  becomes  one  of  spe- 
dal  01  limited  jurisdiction.  In  many  of  the 
states  there  has  been  q)ecial  legislation  regard- 
ing the  subject  of  dlrcaxe.  Indeed,  the  subject 
has  been  taken  from  ecdeslastlcal  courts,  and 
In  some  jurisdlctlona  the  legislatures  have 
been  prohibited  from  granting  divorces.  In 
other  words,  by  special  legislation  the  author- 
ity to  determine  the  matrimonial  status  has 
been  referred  to  certain  courts ;  but,  because  of 
this  character  of  legislation,  we  do  not  think 
the  courts  exercising  the  Jurisdiction  confer- 
red are  of  special  or  limited  Jurisdiction,  and 
the  judgments  rendered  therein  entitled  to  dif- 
ferent presumptions  than  followed  In  deter- 
mining other  cases.  The  dtstinctlffli  Is  obvious 
between  conferring  Jurisdiction  over  a  new 
subject-matter  or  a  class  of  cases,  to  be  con- 
ducted in  the  manner  prescribed  in  the  ordi- 
nary course  of  procedure  of  the  court,  and  in 
conferring  on  the  court  special  powers,  to  be 
exercised  In  a  special  manner.  The  case  relied 
on  so  strongly  by  respondents  seems  to  recog- 
nize this  principle:  "When  the  special  powers 
conferred  are  brought  into  action  according 
to  the  course  of  that  law  [common  law]  and 
chancery  proceedings  by  r^lar  process  and 
personal  service,  where  a  personal  judgment 
or  decree  is  asked,  or  by  seizure  or  attachment 
of  the  property,  where  a  judgment  in  rem  is 
sought,  the  same  presumption  of  jurisdiction 
will  usually  attend  the  judgment  ot  the  court, 
as  in  coses  falling  within  its  general  powera." 
Galpln  V.  Page,  18  Wall.  371. 

Regarding  probate  courts  as  courts  of  genera 
jurisdiction,  the  question  that  naturally  sug- 
gests ItaelC  is,  what  presumptions  att«id  such 
courts?  And,  first,  it  Is  to  be  observed  that  pro- 
Ixite  courts  hadjurlsdlction  to  determine  the  mat- 
rimonial status  of  persons.  It  had  Jurisdiction 
of  the  subject-matter.  Beit^  a  court  of  compe- 
tent jurisdiction,  its  Judgment  cannot  be  treated 
as  a  nullity,  even  though  there  be  Irregular  pro- 


cess, until  revCTsed;  fbr  "there  is  no  principle 
better  settled  than  that  every  act  of  a  court  of 
competent  Jurisdiction  shall  bepresumedtobave 
been  rightly  d<Hie  until  the  ccmtiary  appears. 
This  rule  applies  as  well  to  any  Judgment  or 
decree  rendered  In  the  various  stages  of  their 
proceedings,  tcom  their  IidtiatlMi  to  tbdr  cran- 
pletlon,  as  to  their  adjudication  that  the  plain- 
tUE  has  a  right  of  action.  Every  mattor  ad- 
judicated becomes  a  part  ot  the  record,  wUch 
thencefivth  proves  itself  without  referring  to 
the  evidence  in  which  It  has  been  adjudged." 
Toorhees  v.  BanlE,  10  Pet  472.  The  snprnne 
court  of  North  Carolina,  In  an  opinion  by  Chief 
Justice  Rnfiln,  speaking  ot  a  tiu^  based  oo  at- 
tachment and  garnishment  against  an  abscond- 
ing debtor,  says  that  "the  general  rule  has  not 
been  questioned  defendant* a  counsel  that  a 
judgment  of  a  court  having  jurisdiction  of  the 
subject-matter,  and  proceeding  according  to  tbe 
courseof  the  common  law,  *  •  *  cannot  be  col- 
laterally Impeached;  but,  until  It  be  set  aside  l^^ 
thesamecourt.or  reversed  in  asnperlortrilnmai, 
iB  conclusive.  Such  Is  unquestionably  the  rulP 
of  the  law.  The  reason  is,  the  judgment  itself 
is  an  evidence  of  the  right  detmnlned  in  it 
or  debt  recovered,  and  Is  -evidence  so  high  that 
a  denial  of  the  right  can  only  be  made  In  the» 
form  of  an  aK>eal  denying  the  ^Istence  ta 
the  record  alleged.  •  •  •  But  we  are  not 
aware  of  any  Instance  in  which  tbe  subject- 
matter  is  within  tbe  jurisdiction,  and  a  cause 
is  once  constituted  in  a  court  of  record  that 
the  judgment  Is  not  condusive  between  the 
parties,  or  any  other  plea  admissible  exc^ 
nul  tiel  record ;  and  that  without  regard  to 
the  process  by  which  the  action  was  com- 
menced." Skinner  v.  Moore,  30  Am.  Dec.  15a. 

After  determining  that  the  court  has  Juris- 
diction of  the  subject-matter,  the  next  In- 
quiry Is,  did  it  have  jurisdiction  of  the  per- 
son? In  collateral  proceedings  this  ques- 
tion can  only  be  determined  1^  an  Inflection 
of  the  record.  If  It  is  silent,  then  the  pre- 
sumption follows  that  wliat  ought  to  hare 
been  done  was  not  only  done,  but  rl^tly 
done.  In  a  collateral  attack,  tbe  omission 
to  affirm  the  jurisdictional  fact  vpon  the  rec- 
ord will  be  supplied  by  the  presumption  that 
the  court  acted  with  due  authority,  and  its 
Judgment  wlU  be  as  valid  as  thougti  any  fact 
necessary  to  Jurisdiction  affirmatively  ap- 
peared. But  the  record  in  this  case  Is  not 
silent  upon  thla  jurisdictional  qnestlMi. 
The  decree  of  the  court  recites,  among  other 
things,  "that  the  cause  came  on  regulariy 
for  hearing,  and  that  it  appeared  to  the  court 
that  said  defendant  was  duly  served  with 
process  by  publication."  These  findings  are 
as  conclusive  upon  all  parties  in  a  collateral 
proceeding  as  any  adjudication  of  the  court 
can  be.  It  must  be  presumed  that  they 
were  supported  by  sufficient  testimony  not 
set  forth  In  the  record.  "Thus,  though  the 
return  of  the  summons  against  A.  B.  certi- 
fies a  service  of  tlie  snmmous  upon  C  !>.. 
and  the  Judgment  states  that  A.  B.  Ins 
been  summoned,  the  record  la  not  nwe»- 
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sarily  contradictory.  The  error  In  the  serv- 
ice of  prooens  may  hare  been  corrected  by 
BtM-rlco  of  siimmons  on  the  proper  persons, 
and,  since  stntement  to  this  effect  Is  made 
by  the  court,  it  will  be  presumed  that  it  act- 
pd  npon  ample  evidence,  and  with  due  de- 
llbf^mtion,  before  making  such  statement; 
nnd  the  Judgment  will  be  impregnate  to 
any  collateral  assnnlt."  1  Freem.  Jndgm. 
J{  130.  Mr.  Freeman  further  states  that  a 
finding  or  a  recital  showing  that  the  court 
had  JUTlfldfctlon  Is,  tn  the  vast  majority  of 
the  states,  not  disputable  when  a  Judgment 
based  thereon  Is  drawn  In  question  collateral- 
ly. Accordinfrly.  it  has  been  held  that  the 
fact  that  summons  seired  by  publication 
omitted  the  name  of  one  of  the  defendant^ 
to  whom  property  had  been  assessed,  was 
not  fatal  to  the  decree,  liecause,  from  the 
recital  of  due  service,  it  was  concluslTely 
presumed  that  the  court  had  sufficient  proof 
of  service,  though  the  Judgment  roll  failed 
to  disclose  It.  itolly  t.  Lancaster,  80  Cal. 
354;  Branson  v.  Camthera,  49  Gal.  376.  And 
a  recital  iu  proceedings  by  an  administrator 
to  sell  land  that  proof  was  made  "of  the 
service  of  notice  according  to  provisions  of 
the  statute"  was  held  sufflrlent  against  col- 
lateral attack.  Bo  wen  v.  Bond,  80  111.  3S1. 
A  recital  that  "due  notice  has  been  given  to 
the  defendant"  cannot  be  contradicted  In  a 
collateral  action.  Richards  v.  Skiff,  8  Ohio 
St  58G.  And,  where  a  probate  record  of  the 
final  settlement  of  an  administrator  showed 
personal  appearance  of  all  the  heirs  by 
name,  they  were  not  allowed  to  contradict 
It  in  a  ct^teral  proceeding.  Hardy  v.  Ohol- 
son,  26  Miss.  70;  Von  Fleet,  Coll.  Attack,  S 
479.  In  Brlckhouse  v.  Sutton  (N.  C.)  5  8. 
E.  380,  the  court  says:  "Bvery  Intendment 
is  in  favor  of  the  action  of  the  court  and 
Its  sufficiency.  The  ascertainment  and  re- 
cital of  facts  in  the  record  by  the  court  im- 
ports verity  and  binding  effect,  and  must  be 
so  treated  for  all  proper  purposes  of  the  ac- 
tion, till,  In  some  proper  way,  the  action  f>f 
the  court  shall  be  successfully  Impeached. 
Thus,  in  this  case  it  must  be  taken  that  the 
court,  acting  upon  proper  evidence,  ascer- 
tained and  set  forth  In  the  record  the  Im- 
portant fact  that  the  defendants  in  the  pro- 
ceeding In  question  were  served  with  process 
against  them;  that  Is,  served  regularly  and 
effectually."  And  In  Ooodell  v.  Starr,  127 
Ind.  200,  26  N.  B.  793,  the  court  follows  the 
decision  just  referred  to,  and  states  tiiat 
"the  cases  of  Quarl  v.  Abbett  (Ind.  Sup.)  1 
N.  B.  476  [and  others  cited],  lay  down  that 
which  we  regard  as  the  correct  rule  on  that 
subject.  When  notice  Is  given  by  pnbUca- 
tlcm,  the  Judgment  of  the  court,  acting  upon 
such  notice,  that  the  publication  and  the 
affidavit  upon  which  it  is  based  are  snfflcloit 
to  give  It  Jurisdiction,  is  conclusive  upon  all 
the  parties  as  against  a  colbiteral  attack." 
And  in  the  case  of  Goodwin  t.  Sims  (Ala.) 
n  South.  r>87.  It  is  stated  that  "the  mle  de- 
duclUe  from  these  decisions  Is  that  vriien  the 


court,  by  the  recitals  tn  the  decree,  ascer- 
tains the  Jurisdictional  fact,  such  adjudica- 
tion is  final  and  conclusive  when  the  decree 
is  collaterally  assailed;  and,  if  the  decree  Is 
silent,  the  Jurisdictional  ftict  may  appear 
from  other  parts  of  the  record.  As  the  en- 
tire record  Imports  absolute  verl^,  the  re- 
citals of  the  decree  may  be  explained,  lim- 
ited, or  qualified  by  other  parts  of  the  rec- 
ord. The  entire  record  may  be  looked  to  for 
the  purpose  of  ascertaining  the  Jurisdiction- 
al facts,  when  there  Is  no  finding  by  the 
court,  for  Jurisdiction  is  acquired  from  the 
facts  as  they  appear  In  the  entire  record; 
but  when  the  power  to  ascertain  the  Jurisdic- 
tional fact  is  conferred  on  the  court,  and 
the  court  adjudges  that  It  has  Jurisdiction,  it 
Is  not  overcome  or  destroyed  because  other 
parts  of  the  record  may  not  be  sufficient  to 
uphold  such  finding."  1  Black,  Judgm.  SS 
273,  274,  278;  1  Freem.  Jndgm.  H  126,  132; 
Hall  V.  liaw,  102  n.  S.  464;  Adams  v. 
Cowles  (Mo.  Sup.)  8  8.  W.  711;  Kinney  v. 
Lewis,  2  Utah.  M7;  CaUen  v.  Bllison,  13 
C^Io  St.  454;  Shawhan  v.  Lofler.  24  Iowa, 
220;  Nash  v.  Church,  10  Wis.  244;  Blasdel 
V.  Kean,  8  Nev.  308;  Davis  v.  Robinson,  70 
Tex.  397,  7  R.  W.  749;  Waterhouse  v.  CJous- 
his,  40  Me.  383. 

Respondents  contend,  however,  that  the  re- 
citals In  the  decree  are  contradicted  by  other 
papers  appearing  In  the  record.  In  order  to 
determine  what  papers  are  a  part  of  the  rec- 
ord, reference  must  be  made  to  the  Complied 
Laws  of  1876.  The  law  In  question  did  not 
require  the  filing  of  the  affidavit  or  order  of 
publication.  Section  1428  provides  that,  'im- 
mediately after  entering  the  Judgment,  the 
clerk  shall  attach  together  and  file  the  follow- 
ing papers,  which  shall  constitute  the  Judg- 
ment roll:  The  complaint,  the  summons, 
with  the  affidavit  of  proof  of  service,  and  a 
copy  of  the  Judgment."  It  has  been  held 
repeatedly  In  Califomla  that  pnxMt  of  serv- 
ice does  not  Include  the  affidavit  or  order  of 
publication.  Sharp  v.  Daugney,  33  C^l.  512; 
Hahn  v.  Kelley,  34  Cal.  404;  Qulvey  v.  Por- 
ter, 37  Cal.  4&1.  We  adopted  the  statute  Just 
referred  to  from  California  with  this  con- 
struction, and  will  therefore  follow  the  inter- 
pretation placed  upon  it  by  the  Califranla 
courts.  People  v.  Ritchie  (Utah)  42  Fac.  209; 
Suth.  St.  Const,  f  So6.  By  amendment,  the 
affidavit  and  order  of  publication  are  now  re- 
quired to  be  made  part  of  the  Judgment  roll. 
The  affidavit  for  publication  and  the  order  of 
the  court  Issuing  there<Hi  not  being  a  part  of 
the  Judgment  roll,  the  court  will  not  look  In- 
to the  record  to  ascertain  whether  or  not  they 
were  properly  made  or  ffied.  Their  absence 
from  the  files  of  the  cause  is  immaterial,  and 
cannot  be  proved  to  overcome  the  presump- 
tlcm  of  regularity.  In  Hahn  v.  K^^,  snpra, 
the  affidavit  and  order  of  publication  were 
offered  for  the  purpose  of  contradicting  the 
presumption  of  legal  service  on  which  Judg- 
ment had  been  rendered,  but  the  court  say: 
"So,  for  the  purpose  of  determining  whether 
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the  want  of  Jurisdiction  is  shown  by  the  rec- 
ord, we  can  only  look  to  the  summons,  the 
affidavit  of  the  printer,  the  complaint  with 
the  default  Indorsed  thereon,  and  the  Judg- 
ment. The  affidavit,  made  for  the  purpose  of 
ototalning  an  order  for  publication,  and  the 
order  of  the  court  directing  publication,  for 
all  the  purposes  of  the  question  before  us, 
must  be  disi-egarded,  or,  In  other  words,  pre- 
sumed to  have  l)een  all  that  the  law  re- 
quires." See  Harvey  v.  Tj'Ier,  2  'Wall,  344; 
Hall  T.  Law.  102  U.  S.  463;  Applegate  v.  Min- 
ing Co.,  117  U.  S.  209.  6  Sup.  Ct.  742;  Estate 
of  Newman,  75  Cal.  213,  16  Pac.  887.  We 
again  quote  from  Hahn  v.  Kelley:  "We  con- 
sider the  true  rule  to  be  that  legal  presump- 
tions do  not  come  to  the  aid  of  the  record, 
except  as  to  acts  or  facta  touching  which  the 
record  la  silent.  Whore  the  record  is  silent 
as  to  what  was  done.  It  will  be  presumed  that 
what  ought  to  have  been  done  was  not  only 
done,  but  rightly  done.  If  the  record  merely 
shows  that  a  summons  was  served  on  the 
son  of  defendant,  it  will  not  be  presumed 
that  it  was  served  on  defendant.  If  the  affi- 
davit of  the  printer  shows  that  the  summons 
was  published  one  month,  It  will  not  be  pre- 
sumed that  it  was  published  three.  To  avoid 
n  ny  misapprehension,  wedeem  It  proper  to  add 
that  so  far  we  have  as.sunied,  for  the  puri>ose8 
of  the  argument,  that  the  record,  aside  from 
that  portion  of  it  which  is  denominated  the 
■proof  of  service,'  Is  siient  upon  the  question 
of  service;  but  It  may  happen  that  other 
portions  of  the  record  may  also  speali  upon 
that  question.  If  so,  what  they  say  is  not 
to  be  disregarded.  On  the  contrary,  in  de- 
termining the  question  whetlier  a  want  of  Ju- 
risdiction Is  apparent  upon  the  face  of  the 
recoi-d,  we  must  loolc  to  the  whole  of  it,  and 
report  the  responses  of  ail  its  parts.  To  Il- 
lustrate: Suppose  that  portion  of  the  judg- 
ment roll  denominated  the  'nfflduvit  of  proof 
of  service'  shows  that  personal  service  was 
made  upon  the  son  of  defendant,  and  the  re- 
mainder of  the  record  says  nothing  about 
service;  we  then  have  a  want  of  Jurisdiction 
appearing  upon  the  face  of  the  record.  But  sup- 
iwse  the  judgment  states  that  the  defendant 
appeared,  or  that  personal  service  was  made 
upon  him,  or  something  else  tliat  is  equiva- 
lent, as  it  frequently  does;  the  oppoaitn  re 
suit  follows,  for  the  record  cannot  lie.  and  It 
appears  tiiat  the  father  as  well  as  the  son 
had  been  8er\-ed,  which  may  well  have  been 
tlie  case.  *  •  *  So  in  a  case  of  a  service 
by  publication,  if  the  affidavit  of  the  printer 
states  thxt  the  summons  was  published  one 
month,  and  yet  the  court,  in  its  judgment, 
states  that  it  was  ])ubllslied  three,  or  that 
service  has  been  had  ui>on  defendant,  it  will 
be  presumed  that  other  proof  than  Ibat  con- 
tained in  the  judgment  roll  was  made,  for 
not  to  so  presume  would  be  to  denj-  to  the 
record  thJit  absolute  verity  which  must  be 
accorded  to  it." 

We  think  that,  the  court  having  found.  Ju- 
dicially, that  service  was  legally  made  upon 


the  defendant  Butterworth,  in  this  collateral 
proceeding  recourse  could  not  be  had  to  the 
files  in  the  case,  aside  from  the  Judgment 
roll,  and  that  no  evidence  would  be  admissi- 
ble other  than  that  contained  in  the  Judg- 
ment roll  dehors  the  recital  In  the  Judgm«it 
The  question  then  arises,  is  there  anything  in 
the  affidavit  of  publication  contradictory  of 
the  recitals  In  the  decree?  We  think  not 
The  affidavit  of  service  is  rather  one  of  post- 
ing. All  that  is  there  stated  is  entirely  con- 
sistent with  the  recitals  In  the  Judgment. 
The  affiant  may  have  mailed  the  papers  as 
stated  in  the  affidavit;  but  his  affidavit  does 
not  disprove  the  idea  that  the  publication 
was  made  four  times  consecutively,  or  that 
the  first  Insertion  was  at  least  40  days  prior 
to  the  date  for  answer.  The  affidavit  is  not 
proof  tliat  the  only  publication  was  as  stated 
therein.  There  may  have  been  other  affida- 
vits showing  publication  in  four  consecutive 
issues  of  the  paper,  and  that  the  first  publi- 
cation was  at  least  40  days  before  the  time 
for  answer.  This  affidavit  is  silent  upon 
these  points;  and  aa  stated  in  the  opinion 
from  which  we  have  Just  quoted,  if  the  affi- 
davit of  the  printer  states  that  the  summons 
was  published  one  month,  and  yet  the  court. 
In  its  Judgment,  states  that  it  was  published 
three,  it  will  be  presumed  that  proof  other 
than  that  contained  In  the  judgment  roll  was 
made.  Indeed,  from  the  testimony  of  Butter- 
worth,  it  is  quite  apparent  tliat  the  affidavit 
did  not  contain  a  statement  of  all  that  did 
actually  occur  with  reference  to  the  publica- 
tion of  the  summons. 

We  think  there  was  nothing  in  the  Judg- 
ment roll  contradieiing  tlie  recitals  in  the 
judgment,  and  that  the  absence  of  the  order 
of  the  court  for  publication  in  no  manner 
vitiated  the  decree  rendered  in  the  case;  and 
It  Is  to  bo  noted  here  that,  notwithstanding 
the  certificate  of  the  clerk  that  the  papers 
above  referred  to  were  the  only  ones  filed 
in  the  cause,  tliere  was  nothing  requiring  the 
filing  of  the  order  of  publication,  and  the 
certificate  is  not  Incompatible  with  the  pre- 
sumption of  the  existence  of  such  order, 
duly  made  by  the  court.  The  case  of  Coit 
V.  Haven,  30  Conn.  105,  is  instructive  upon 
this  question,  Senice  was  constructive,  as 
appeared  from  the  return  of  tlie  officer,  the 
writ  having  been  left  at  defendant's  house. 
The  language  of  the  judgmeut  was:  "This 
action  came  to  the  present  term  of  this 
court."  The  parties  against  whom  it  was 
presented,  in  opposition  to  the  record,  for 
the  puipose  of  showing  that  the  judgment 
was  void,  offered  to  prove  by  defendant  In 
the  judgment  and  others  that  at  the  time 
when  the  copy  of  the  writ  was  left  in  service 
by  the  officer,  as  claimed,  at  hia  usual  place 
of  abode,  he  was  not  an  inhabitant  of  the 
town  or  of  any  place  In'thc  state,  and  that 
the  writ  never  was  in  any  way  served,  and 
that,  at  the  time  It  was  claimed  to  have  been 
sen'od,  lie  was  residing  out  of  the  state. 
This  testimony  was  rejected,  Tho  court  say: 
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*^at  counsel  for  defendant  ni^;^  tlie  ex- 
treme hardship  to  which  a  party  may  be  sub- 
jected If  he  may  not  deny  and  disprore  the 
service  of  the  writ,  when  he  can  clearly 
show  in  fact  no  service  was.  ever  made  on 
him,  and  that  he  never  had  notice  of  the 
salt  In  any  fOnn,  and  never  heard  of  the 
judgment  against  him  nntll  It  was  made 
the  ground  ctf  an  action."  They  say  with 
great  emphasis,  and  the  ailment  Is  certain- 
ly a'  forcible  one:  "Can  It  be  that  the  clerk 
of  the  court  may  ftibrieate  a  record,  or  an 
officer  make  a  false  retnm  of  service,  and 
yet  there  be  no  escape  for  one  who  fs  thus, 
by  a  judgment  In  a  suit,  made  heavily  In- 
debted or  found  guilty  of  a  wrong,  when  In 
fact  he  la  perfectly  Innocent,  and  never  owed 
the  debt,  and  could  show  It  clearly  If  he  had 
a  chance?  •  •  •  It  Is  so  necessary  that 
confidence  should  be  reposed  in  courts  of  a 
high  character,  as  well  as  the  records  of 
such  courts,  that  on  the  whole,  and  In  view 
of  aS  the  considerations  aCTectlug  the  sub- 
ject It  Is  the  only  safe  rule  to  ^ve  the  de- 
cisions of  courts  of  general  jurisdiction  full 
efFect  80  long  as  they  remain  In  force,  rath- 
er than  to  leave  them  open  to  attack  in 
every  way  and  on  all  occasions.  Being  do- 
mestic judgments,  they  can,  If  erroneous,  be 
reviewed  by  proceedings  instituted  directly 
for  the  purpme,  and  reversed  on  error  or 
by  new  trial ;  and,  if  the  danger  Is  Imminent 
and  special,  relief  can  be  temporarily,  If  not 
finally,  obtained  by  application  to  a  court 
of  equity.  •  *  •  Any  other  rule  with  re- 
gard to  judgments  of  such  courts  would  be 
attended  with  great  embarrassment,  and 
would  be  very  dangerous  in  Its  general  oper- 
ation. The  general  good  clearly  requires, 
and  has  therefore  established  the  rule,  that 
domestic  judgments  of  courts  of  general  Ju- 
risdiction cannot  be  attacked  collaterally." 
In  Illinois  it  was  held  that  where  a  decree 
recited  due  and  l^gaX  process  had  been  made, 
and  the  process  found  In  the  record  was  Is- 
sued three  terms  before,  and  showed  a  de- 
fective service.  It  was  presumed  that  an- 
otlier  process  had  been  issued  and  served. 
OS  the  time  had  been  sufficient  within  which 
to  do  It.  Mulvey  v.  Gibbons,  87  HI.  367. 
And  In  another  case,  where  the  summons 
found  among  the  papers  was  returnable  at 
the  July  term,  upon  which  the  senice  was 
too  short,  the  court  held  that  that  would 
not  control  a  recital  of  service  made  at  the 
August  term,  aa  the  presumption  was  that 
a  new  writ  had  been  Issued,  and  duly  serv- 
ed. Matthews  v.  Hoff,  113  111.  95.  The  affi- 
davit for  publication  Is  In  the  nature  of  evi- 
dence, and  Its  sufficiency  cannot  be  ques- 
tioned In  a  collateral  proceeding.  Banta  t. 
Wood,  32  Iowa,  409.  From  the  service  of 
process  the  court  has  jurisdiction,  and,  be- 
cause of  some  irregularity  or  defect  In  the 
service,  ordinarily  the  Judgment  would  not 
be  Told.  In  the  case  of  Sargent  v.  Bank,  12 
How.  3T8,  a  paper  was  found  In  the  files 
purporting  to  show  how  notice  was  given  of 


service  of  process,  and  which  was  contra- 
dictory of  the  recital  in  the  Judgment  It 
was  held  to  be  no  part  of  the  record,  and 
could  not  be  received  to  Impea^  Its  verity. 
The  court  there  say:  "The  real  record  In- 
forms us  that  legal  and  suffldoit  notice  was 
^ven  to  the  heirs  of  Samuel  Sargent,  but 
whether  by  this  paper  or  by  what  other 
mode,  except  that  It  was  legal  and  sufficient, 
we  are  not  told,  and  are  not  at  liberty  in  this 
case  to  Indulge  in  Inferences  against  the 
verity  of  the  record.  It  Is  a  principle  well 
settled,  too,  in  Judicial  proceedings,  that, 
whatever  may  be  the  powers  of  a  superior 
court  In  the  exercise  of  regular  appellate  ju- 
risdiction to  examine  the  acta  of  an  Inferior 
court,  the  proceedings  of  a  court  of  general 
and  competent  Jurisdiction  cannot  be  prop- 
erly impeached  and  re-examined  collaterally 
by  a  distinct  tribunal,  one  not  acting  in  the 
course  of  appellate  power.  To  permit  the 
converae  of  this  principle  Is  to  unsettle  nine- 
tenths  of  the  rights  and  titles  In  any  com- 
munity, and  lead  to  Infinite  confusion  and 
wrong."  In  line  with  the  expressions  In 
Hahn  v.  Kelley,  it  vnts  held  that  when  tho 
statute  provided  that  the  affidavit  of  the 
printer  or  publisher  "shall  be  sufficient  evi- 
dence of  publication,"  and  the  certificate  of 
the  publisher  was  not  verified,  the  statute 
did  not  make  the  affidavit  exclusive  proof 
of  service,  and  that,  as  the  record  con- 
tained a  recital  of  due  proof  of  service,  the 
presumption  was  that  other  proof  was  giv- 
en. Ralcy  T.  Gulun,  76  Mo.  263;  Sargeant 
V.  Bank,  4  McLean,  330,  Fed.  Cas.  No.  12,- 
360;  Van  Fleet,  CoU.  Attack.  »  835,  836. 

We  do  not  mean  in  this  opinion  to  decide 
what  defects  In  service  would.  In  a  collateral 
proceeding,  be  sufficient  to  overthrow  the 
presumption  of  verity.  Keference  has  been 
made  more  or  less  to  authorities  api>osIte  to 
the  general  question,  but  the  conclusions 
which  we  reach  are  baaed  on  the  facts  of 
this  particular  case  and  the  equities  pre- 
sented for  our  coiuldcratlon. 

Respondents  also  contend  that  no  matter 
what  presumptions  of  regularity  attend  a 
Judgment,  If  It  appears  that  it  was  taken 
against  a  nonresident  the  presumption  ceas- 
es. In  support  of  this  view,  Galpin  v.  Page, 
IS  Wall.  365.  is  cited.  It  must  be  remember- 
ed that  In  that  case  there  was  no  recital  of 
due  service  of  process,  and  the  decree  in- 
troduced had  been  reversed  by  the  supreme 
court  of  California,  upon  the  ground  that 
service  was  Insufficient  to  give  jurisdictl<m; 
also,  the  decree  was  Introduced  In  a  federal 
court  as  a  basis  for  relief,  the  granting  of 
which,  under  all  the  circumstances,  would 
have  been  inequitable  and  unjust.  It  seems 
from  a  careful  reading  of  the  case  that  the 
decree  would  still  have  been  held  good  as  to 
the  rights  of  third  parties  having  equitable 
interests;  and  that  the  court  regarded  It,  at 
least  for  some  purposes,  as  merely  voldaUe. 
Even  if  It  should  be  conceded  that,  the  fact 
of  nonresldence  being  apparent  upon  the 
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record,  the  presumption  of  verity  does  not 
attach,  could  it  not  with  propriety  be  ar- 
j^ued  that  this  pi-esumption  would  be  rein- 
stated and  entitled  to  its  legal  effect  by  the 
solemn  adjudication  In  the  decree  tliat  due 
service  had  been  made?  It  would  seem 
there  must  be  a  distinction  between  cases 
where  the  Jadgment  Is  silent  about  service 
and  one  where  It  directly  affirms  the  service 
OS  a  jurisdictional  fact.  Many  of  the  cases 
cited  In  respondents'  brief  In  support  of  this 
contention,  present  wholly  different  features 
from  those  existing  In  the  case  at  bar.  In 
the  case  of  Thompson  v.  Whitman,  18  Wall. 
407,  a  judgment  which  had  been  rendered  in 
a  special  proceeding,  as  well  as  lu  a  foreign 
suit,  was  under  consideration.  In  the  case 
of  Xoble  V.  Railroad  Co..  147  U.  S.  173,  13 
Sup.  Ct  271,  the  question  before  the  court 
was  one  of  presumptions  merely,  and  not 
the  effect  of  recitals  in  the  decree;  and  the 
case  of  Itomalne  v.  Insurance  Co.,  28  Fed. 
625,  does  not  present  the  question  of  collat- 
eral attack.  Cissell  v.  Pulaski  Co.,  10  Fed. 
803,  Involved  the  question  of  a  Judgment  ren- 
dered In  a  special  proceeding. 

In  tl^e  case  at  bar  the  validity  of  a  domestic 
judgment  la  involved,  and  the  question  of 
special  iwtx;eedlng8  is  not  presented.  In  say- 
ing this  we  are  not  unmindful  of  the  four- 
teenth amendment  to  the  constitution,  and 
the  construction  which  has  been  placed  upon 
It.  Jurisdiction  can  be  obtained  by  construc- 
tive service,  and  the  judgment  rendered  is 
"due  process  of  law."  The  state  is  sovereign. 
It  has  a  right  to  provide  for  bringing  Into  its 
courts  those  whose  rights  are  involved  or  for 
the  effectual  adjudication  of  the  rights  of 
others  wbose  appearance  may  be  necessary. 
It  has  the  right  to  provide  tribunals  to  deter- 
mine the  matrimonial  status  of  perstms  dom- 
iciled within  its  limits,  and  such  determina- 
tion Is  a  judgment  In  rem.  Of  coui'sc,  a  per- 
sonal judgment  cannot  be  rendered  against  a 
nonresident  without  personal  service.  Pen- 
noyer  v.  Neff,  0.5  U.  S.  714.  Why.  in  a  col- 
lateral proceeding,  a  court  should  attach 
greater  inviolability  to  a  domestic  judgment 
rendered  against  a  resident  than  one  obtain- 
ed against  a  nonresident,  is  difficult  to  under- 
stand. In  passing  upon  the  questions  before 
It,  Its  proceedings  are  In  the  same  general 
manner  and  according  to  the  same  general 
practice.  In  one  case  its  judgments  Import 
verity.  According  to  many  authorities  in 
the  other  case.  Its  judgments  are  subject  to 
collateral  Impeachment,  and  no  presumptions 
of  verity  attend  them.  It  seems  folly  to 
predicate  this  distinction  upon  the  assertion 
that  constructive  senice  was  unknown  to  the 
common  law.  Ct>ncedlng  this  to  be  true, 
what  follows?  Our  courts  ere  creatures  of 
statute.  Their  powers  and  their  proceedings 
are  largely  determined  by  legislative  enact- 
oveut.  Service  of  summons  upon  residents 
Is  provided  for  by  statute.  Perhaps  no  great- 
er power  was  conferred  upon  the  courts  by 
these  eoactmenta,  but  a  dUtermt  mode  of  er- 


erclslng  an  old  and  Inherent  power  was  point- 
ed out.  It  seems  to  the  writer  of  this  opinion 
that  Galpin  v.  Page  Is  founded  ui>on  the  fal- 
lacy that  constructive  service  Is  In  derogation 
of  some  venerated  principle,  and  to  be  regard- 
ed with  disfavor.  The  growth  of  civilization, 
the  development  of  commerce,  the  establislt 
ment  of  business  relations,  the  homogeneous- 
ness  of  the  people  of  our  sister  states,  seem 
rather  to  commend  this  practice  of  obtaining 
jurisdiction  of  the  person,  because  of  the  ne- 
cessities that  arise,  and  the  great  inconven- 
ience, not  to  say  embarrassments,  that  would 
result  If  Jurisdiction  could  only  be  obtained 
by  personal  service.  Constructive  notice  was 
well  known  both  to  common  law  and  chan- 
cery practice,  and  it  Is  therefore  a  proceed- 
ing "according  to  the  course  of  the  common 
law."  3  Bl.  Comm.  283.  444;  1  Freem. 
Judgm.  §  127;  Hahn  v.  Kelley,  34  Cal.  417. 

Why,  on  principle,  two  judgments  in  the 
same  court  of  general  jurisdiction.  In  due 
form,  aboiUd  be  entitled  to  different  presump- 
tions respecting  the  verity  of  the  record,  sim- 
ply' l>ecause  one  la  against  a  nonresident, 
where  the  proceeUiug  is  in  rem.  Is  a  ques- 
tion the  proper  solution  of  which  no  court  has 
successfully  attempted.  Mr.  Freeman  says 
that  "the  tendency  of  modem  decisions  is  to 
strengthen  the  i>o8ltion  Uiat  the  wders  and 
proceedings  of  courts  of  general  jurisdiction, 
where  process  is  constructively  served,  are 
supported  by  the  same  presumptions  as  when 
the  court  proceeds  upon  personal  service,  and 
can  no  more  be  avoided  for  mere  errors  and 
Irregularities  than  can  Its  other  orders  and 
judgments."  1  Freem.  Judgm.  S  127.  See 
Fanning  v.  Krappfl,  68  Iowa,  244.  26  N.  W. 
133;  DoweU  V.  Lahr,  97  Ind.  146;  Quarl  v.  Ab- 
bett,  102  Ind.  233,  1  N.  E.  476;  Williams  v. 
Moorehead,  33  Kan.  609,  7  Pac.  226;  Wil- 
liams v.  Hudson,  93  Mo.  524,  0  S.  W.  261; 
Stewart  v.  Anderson.  70  Tei.  588,  8  S.  W. 
295;  Adams  v.  Cowles,  95  Mo.  501,  8  S.  W. 
711.  "The  authorities  upon  this  side  of  the 
question  liave  apparently  received  an  unex- 
pected accession  from  the  supreme  court  of 
the  United  States.  From  the  language  em- 
ployed by  that  tribunal,  we  understood  it  to 
be  firmly  committed  to  the  doctrine  that, 
when  it  appeared  that  defendant  was  served 
with  process  by  publication,  no  Jurisdictional 
presumption  could  be  indulged  In,  In  favor 
of  the  judgment;  but  this  language  is  now 
limited  in  its  application  to  cases  in  which  it 
does  not  appear  that  the  court  made  any  order 
justifying  such  publication.  •  •  •  On 
the  other  hand,  if  it  is  shown  that  the  court 
ordered  such  s^tce,  Its  judgments  are  sup- 
ported by  tlie  same  presumption  as  in  other 
cases,  unless  the  statute  requires  that  evi- 
dence of  such  jurisdictional  fact  shall  appear 
by  record,  aud  it  does  not  so  appear.  If  it 
[this  decision]  means  that,  except  as  to  mat- 
ters which  the  statute  has  expressly  reqnired 
to  be  a  part  of  the  Judgment  or  Judgment  roll, 
the  court  must  always  presume  that  Jurisdic- 
tion was  obtained  where  tbe  record  does  not 
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rebut  such  presumptloQ.  then  this  decision  is 
an  Important  aid  to  the  ultimate  establlsli- 
ment  of  the  rule  tliat  Judgments  of  courts 
based  upon  constructive  service  of  profess  arc 
supported  by  the  same  presumptions  as  If 
such  service  were  personal."  1  Freem. 
Judjpm.  §  127;  Applegate  v.  Mluiog  Co.,  117 
V.  S.  2m,  6  Sup.  Ct.  742. 

It  would  seem  that  the  decision  In  the 
case  of  Applegate  t.  Mining  Co.,  supra  (espe- 
cially In  view  of  what  was  said  lu  the  case 
of  Sargent  v.  Bank,  12  How.  371,  that  no 
papers  could  be  looked  to  lu  order  to  deter- 
mine the  sufficiency  of  publlcaiiou  but  such 
as  by  statute  constituted  the  judgment  roll), 
clearly  announced  the  rule  that  the  court 
will  presume  Jurisdiction  was  obtalued  ove; 
the  defendant  where  the  Judgment  roll  does 
not  rebut  that  presumption.  In  Applegate  t. 
Mining  Co.  the  statute  under  which  the  pro- 
ceeding resulting  In  the  judgment  in  ques- 
tion had  been  conducted  authorized  the  court 
to  appoint  a  day  for  the  absent  defendants 
to  enter  their  appearance  in  the  suit,  and  re- 
quired a  copy  of  its  order  to  be  published 
"in  the  Kentucky  Gazette  or  Herald,  and 
continue  for  two  months  successively,  and 
shall  also  be  published  on  some  Sunday  im- 
mediately after  divine  service  in  such  church 
or  meeting  house,  as  the  court  shall  direct, 
and  another  copy  sliall  be  posted  at  the 
front  door  of  said  courthouse."  In  support 
of  the  judgment,  extrinsic  evidence  was  of- 
fered of  the  publication  of  the  order  In  the 
Kentucky  Gazette  In  nine  successive  weekly 
issues  of  that  paper,  but  there  was  no  evi- 
dence of  the  publication  of  the  order  in 
church,  or  Its  posting  at  the  front  door  of 
the  courthouse.  The  court  said:  "But  the 
record  contained  no  proof  of  publication  and 
posting  notice,  as  required  by  statute;  and 
It  ia  Insisted  by  the  defendants  In  this  case 
that  the  record  itself  must  show  the  publi- 
cation and  posting  notice  as  re<iuired  by 
law,  otherwise  the  Jurisdiction  of  the  court 
does  not  appear,  and  its  decree  is  aliHuIutely 
void.  While  it  must  be  conceded  that,  lu 
order  to  give  the  court  jurisdiction  over  the 
persons  of  the  defendants,  all  the  steps 
pointed  out  by  the  statute  to  effect  construc- 
tive service  on  nonresidents  were  necessary; 
yet  it  does  not  follow  that  evidence  that  the 
steps  were  taken  must  appear  in  the  record, 
unless,  indeed,  the  statute  expressly  or  by 
implication  requires  It.  The  court  which 
made  a  decree  lu  the  case  of  Clark  v.  Conk- 
Un  was  a  court  of  general  jurisdiction. 
Therefore  every  presumption  not  Inconsist- 
ent with  the  record  is  to  be  Indulged  in,  in 
favor  of  its  jurisdiction.  •  •  *  It  Is  to  be 
presumed  that  the  court,  before  making  this 
decree,  took  care  to  see  that  Its  orders  for 
coustructlve  service,  on  which  Its  right  to 
make  the  decree  depended,  had  been  obeyed. 
Tliat  this  presumption  Is  authorized  will 
clearly  apppear  by  the  following  cases:  In 
Harvey  v.  Tyler,  2  Wall.  328,  the  court  stat- 


ed: 'The  jurisdiction  which  Is  now  exercised 
by  the  common-law  courts  In  this  country  is, 
in  a  very  large  proiKJi-tion,  dependent  upon 
special  statutes  conferring  it.  *  *  •  In  all 
cases  where  the  new  powers  thus  conferred 
are  to  be  brought  Into  action  In  the  usual 
form  of  common  law  or  chancery  proceed- 
ings, we  apprehend  there  can  be  little  doubt 
that  the  same  presumptions  as  to  the  juris- 
dlctlou  of  the  court  and  the  conclusiveness 
of  Its  action  will  be  made  as  in  cases  falling 
more  strictly  within  the  usual  powers  of  the 
court.'  In  Hall  v.  Law,  supra,  the  validity 
of  the  partition  of  lands  made  by  a  circuit 
court  of  the  state  of  Indiana  was  attacked. 
This  court  said;  'All  that  the  statute  desig- 
nates as  necessary  to  authorize  the  court  to 
act  is  that  there  should  be  an  application 
for  a  partition  by  one  or  more  adjoining 
proprietors,  after  giving  notice  of  tlie  Intend- 
ed application  In  a  public  newspaper  for  at 
least  four  weeks.  When  flpplicatlon  Is 
made,  the  court  must  consider  whether  It  Is 
by  a  proper  party,  whether  it  Is  sufficient  In 
form  aud  substance,  and  whether  the  requi- 
site notice  has  been  given  as  prescribed. 
Its  order  made  thereon  Is  an  adjudication  on 
thefap  matters.'  The  case  of  Voorhees  t. 
Bank,  10  ret.  440,  was  an  action  of  eject- 
ment, and  the  case  turned  on  tlie  validity  of 
a  sale  of  the  premises  In  controversy,  under 
a  judgment  of  the  court  of  common  pleas 
of  Hamilton  county,  Ohio,  In  a  case  of  for- 
eign attachment.  The  sale  was  attacked  on 
the  following  among  other  grounds:  (1)  Be- 
cause the  statute  authorizing  the  proceeding 
by  foreign  attachment  required  that  an  affi- 
(lavit  should  be  made  and  filed  by  the  clerk 
before  the  writ  issued,  and  no  affidavit  was 
found  In  the  record ;  (2)  because  the  statute 
directed  three  months'  notice  to  be  given 
by  publication  In  a  newspaper  of  the  Issuing 
of  the  attachment  before  judgmeut  should 
be  entered,  aud  also  required  15  days'  notice 
of  the  sale  to  be  given,  neither  of  which  ap- 
peared by  the  record  to  have  beeu  done; 
(3)  because  the  statute  required  that  the  de- 
fendant should  be  put  In  default  at  each  of 
the  three  terms  preceding  the  Judgment,  and 
the  default  entered  of  record,  but  no  entry 
was  made  of  the  default  at  the  last  of  the 
three  terms.  But  the  court  overruled  the 
objections,  and  sustained  tlie  validity  of  the 
judgment  and  the  sale.  It  said:  'But  the 
provisions  of  the  law  do  uot  prescribe  what 
shall  be  deemed  evidence  that  such  acts  have 
been  done,  or  direct  that  their  performance 
shall  appear  on  the  record.  •  •  •  This 
leaves  the  question  open  to  the  application 
of  those  general  principles  of  law  by  which 
the  validity  of  sales  made  under  Judicial  pro- 
cess must  be  tested,  in  the  ascertainment  of 
which  we  do  not  think  It  necessary  to  ex- 
amine the  record  In  the  attachment  for  evi- 
dence that  the  acts  alleged  to  have  been 
omitted  appear  therein  to  have  been  done.'" 
The  court  announces,  as  a  result  of  these 
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opinions,  that  "where  a  court  of  general  Ju- 
risdiction 1b  authorized  in  a  proceeding,  ei- 
ther statutory  or  at  law  or  In  equity,  to  bring 
In,  by  publication  or  other  substituted  serv- 
ice, nonresident  defendants  interested  in  or 
having  a  lion  upon  the  property  lying  with- 
in itB  territorial  jurisdiction,  but  Is  not  re- 
quired to  place  proof  of  service  upon  the 
record,  and  the  court  orders  such  substitu- 
tive service,  it  will  be  presumed,  in  ftiv©r 
of  the  jurisdiction,  that  service  was  made 
as  ordered,  although  no  evidence  thereof  ap- 
pears of  record,  and  the  Judgment  of  the 
court,  80  far  as  it  affects  such  property,  will 
be  valid."  See  Orignou  v.  Astor,  2  How. 
319;  Lessee  of  Boswell  v.  Sharp,  16  Ohio, 
4-17;  Van  Fleet,  CoU.  Attack,  IS  388-39G.  834; 
Esslg  V.  Lowo:  (Ind.  Sup.)  21  N.  E.  1000. 

From  these  authorities  it  would  seem  that 
judgments  rendered  against  nonresidents 
were  entitled  to  the  same  presumptions  as  in 
cases  of  personal  service.  The  case  of  Gal- 
pln  T.  Page  seems  to  be  at  variance  with 
the  cases  Just  cited,  and  has  been  substau- 
tlolly  overruled,  although  this  is  denied  by 
the  court  In  tlie  ease  of  Applegate  v.  Min- 
ing Co.  The  rule  announced  in  the  case  Just 
cited  and  In  Hahn  v.  Kelley  Is,  we  think, 
for  the  best  interest  of  the  public  generally, 
and  essential  for  the  security  and  repose  of 
titles  to  property  as  well  as  personal  rights. 
Accordingly,  we  are  of  the  opinion  (a)  that 
the  affidavit  upon  application  for  order  of 
publication,  and  the  order  based  thereon, 
under  the  Compiled  Laws  of  1876,  are  not  a 
part  of  the  record,  and  their  existence  or 
nonexistence  cannot  be  appealed  to  In  this 
collateral  attack  to  Impeach  the  verity  of  the 
record;  (b)  that,  the  recital  of  service  of 
process  not  being  contradicted  by  anything 
appearing  In  the  judgment  roll,  the  pre- 
sumption Is  that  the  court  acquired  jurisdic- 
tion of  the  defendant,  and  In  this  collateral 
proceeding  the  decree  of  divorce  there  ren- 
dered is  unassailable  and  conclusive. 

In  reaching  these  conclusions  we  have  In 
mind  the  rule  that  collateral  assaults  upon 
Judgments  are  not  favored  unless  it  clearly 
appears  that  the  court  had  no  jurisdiction  or 
transcended  the  same,  and  esiKcially  when 
the  equities  are  upon  the  side  of  the  party 
attemi>ting  to  uphold  the  validity  of  the  de- 
cree. Head  V.  Daniels,  38  Kan.  12,  15  Pac. 
911;  GemmeU  v.  Bice,  13  Minn.  406  (Gil. 
371);  Ogden  v.  Walters,  12  Kan.  235. 

Plaintiff  was  an  actual  and  bona  fide  resi- 
dent of  the  territory.  The  marriage  between 
her  and  Elliott  Butterworth,  by  reason  of 
his  nouresideuce,  had  ceased  to  he  of  any 
practical  effect.  The  court  had  authority  to 
determine  the  status  of  the  plaintiff.  It  was 
a  proceeding  in  rem.  No  property  rights  or 
children  were  concerned,  and  no  personal 
judgment  was  prayed  for.  Notice  to  the  de- 
fendant was  not  a  natural  right,  but  he  was 
entitled  to  it  only  by  reason  of  the  statute. 
Borden  v.  State,  supra.  He  received  notice 


of  the  proceedings.  If  process  was  irr^u- 
lar  or  the  notice  defective,  be  could  have 
appeared  and  contested  tiie  proceedings. 
Even  if  the  Judgment  were  erroneous,  it  Is 
invulnwable  In  this  attack.  Pettlfoid  t. 
Zoellner,  45  Mich.  302,  8  N.  W.  57;  Estate 
of  Newman,  76  Cal.  220,  16  Pac.  887.  He 
was  not  misled  or  prejudiced.  He  regarded 
the  decree  as  valid,  and  contracted  new  rela- 
tions. The  pWntiff,  In  good  faith,  married 
the  deceased.  Both  accepted  the  decree  of 
the  court  as  valid.  Neither  one  could  ques- 
tion its  validity.  They  had  acquiesced  In  it. 
and  had  validated  It,  even  if  It  were  invalid. 
Crosby  v.  Probate  Court,  3  Utah,  62,  5  Pac. 
552;  Pettlford  v.  Zoellner,  supra;  Colton 
Huiwrt,  60  Mich.  329,  27  N.  VT.  520;  Hen- 
drick  V.  Whlttemore,  105  Mass.  26;  Arthur 
V.  Israel,  15  Colo.  147,  25  Pac.  81.  After  w 
great  a  lapse  of  time,  and  In  view  of  the 
new  relations  contracted  since,  the  court 
ought  to  Indulge  In  any  reasonable  presump- 
tion that  would  give  validity  to  the  decree, 
and  determine  that  the  parties  were  duly 
separated,  and  the  new  relations  were  not 
criminal  and  meretricious.  Wilson  t.  Holt 
83  Ahi.  540,  3  South.  321;  1  BIsh.  Mar.,  DlT. 
&  Sep.  n  77,  956-038,  1148,  1149;  CarroU  T. 
Carroll,  20  Tex.  741. 

Sound  reasons  of  public  policy  would  dic- 
tate the  upholding  of  the  decree  where  there 
have  been  subsequent  marriages,  chlldrm 
iKvn,  and  property  acquired;  especially 
when  the  court  had  Jurisdlctlmi  of  the  sub- 
ject-matter, and  when  the  only  f»ntentfon  Is 
that  process  was  defective,  though  defend- 
ant had  actual  notice  of  the  proceedings, 
and  was  not  iM*eJadlced  In  any  manner.  If 
neither  can  question  the  validity  of  the  de- 
cree, if  both  are  estopped,  what  principle' 
of  justice  In  the  case  would  permit  third 
parties  to  do  so?  This  case  was  tried  In  a 
court  of  equity.  We  cannot  see  why,  when 
the  defendant  Is  not  complalulng  of  any 
wroug  done,  and  when,  iu  fact,  no  wrong 
was  done  and  no  fraud  perpetrated  In  pro- 
curing the  divorce,  and  he  had  full  knowl- 
edge of  the  proceedings,  some  third  party,' 
In  a  collateral  proceeding,  can  question  the 
judgment  because  of  defective  process.  It 
is  a  matter  of  common  knowledge  that  In 
many  of  the  proceedings  of  probate  courts 
of  this  territory  there  have  been  Informali- 
ties, and  perhaps  serious  Irregularities,  but 
for  years  their  adjudications  have  bem  act- 
ed upon,  and  property  rights  have  been  ac- 
quired. Hundreds  of  divorces  have  been 
granted,  and  new  relations  have  been  en- 
tered into.  If  we  w«-e  to  declare  this  de- 
cree invalid.  It  would  bastardize  many  chil- 
dren, disnipt  families,  unsettle  tlfles,  and 
bring  Utlgatlon  and  trouble  to  many  homes. 
We  think.  In  addition  to  the  reasons  hereto-, 
fore  assigned  for  upholding  this  decree,  the 
ones  Just  suggested  are  entitled  to  consider- 
ation, and  add  strength  to  the  conclusions 
Just  reached. 
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2.  To  determine  who  are  the  heirs  of  the 
decedent,  it  becomes  necessary  to  ascertain 
the  ancestor  from  whom  the  estate  came. 
Itoyal  D.  Amy  et  al.  contend  that  the  estate 
descended  from  Dustin  Amy,  father  of  de- 
-cedent;  while  the  other  parties  to  this  con- 
troversy assert  that  it  was  originally  ac- 
'Quired  and  owned  by  the  mother  of  the  de- 
cedent. On  the  trial,  counsel  for  Adella 
Young  et  al.  oCTered  the  declaratory  state- 
ment of  decedent's  mother,  dated  January  S, 
1872,  directed  to  the  probate  judge  of  Salt 
Lake  county,  by  which  she  claimed  to  l>e 
the  owner  and  occupant  of  the  premises  in 
controversy,  and  petitioned  to  he  adjudged 
the  occupant  and  owner  thereof;  also,  an 
order  of  the  probate  judge  citing  all  persons 
liiterested  in  said  property  to  appear,  and 
tlac  order  of  the  court,  which  It  seems  was 
not  signed,  reciting  that  "the  case  duly  came 
on  for  hearing,  upon  the  application  of  the 
party;  and  upon  Investigation  thereof,  the 
evidence  adduced,  the  affidavit  herein  filed, 
and  the  allegations  of  the  parties,  the  court 
is  of  the  opinion,  and  it  Is  so  ordered  and 
adjudged,  that  the  said  Lavira  C.  Smith 
£Amy]  is  the  original  owner  of  [then  follows 
a  description  of  the  premises  in  contro- 
versy]; and  it  is  further  ordered  that  cer- 
tificate of  title  issue  in  accordance  there- 
wltli."  Counsel  for  Royal  D.  Amy  et  al. 
objected  to  its  admission,  for  the  reason 
that  it  was  not  signed  by  the  probate  judge, 
and  for  the  further  reason  that  it  does  not 
contain  a  finding  on  the  evidence  offered  in 
respect  to  the  claim  of  decedent's  mother 
for  the  premisoa  in  question,  and  that  the 
record  is  not  complete.  Objection  was  over- 
ruled. Thereupon  a  deed  from  Daniel  H. 
Wells,  mayor  of  Salt  Lake  City,  to  Lavira 
C.  Sudth-Amy,  dated  April  2S,  1873,  was  of- 
fered in  evidence  and  received,  over  the  ob- 
jection of  Royal  D.  Amy  et  al.  Counsel  tor 
lioyal  D.  Amy  et  al.  then  offered  in  evi- 
dence wliat  puiijortcd  to  be  a  copy  of  a  deed 
dated  Soptemljcr  Iti,  1803,  executed  by  Dus- 
tin  Amy  to  his  wife,  decedent's  mother, 
which  contained  the  clause:  "Unto  the  said 
Lavira  Smith,  during  her  natural  life,  and 
after  her  decease  to  be  and  become  the 
property  of  Oscar  A.  Smith  [the  deceased], 
son  of  said  Lavira  Smith,  the  said  property 
being  the  same  that  said  Diistin  Amy  re- 
ceived in  trade  from  Claud  Clyde,"  etc. 
They  also  offered  the  deposition  of  Royal  D. 
Amy  to  prove  that  the  deed  was  delivered 
to  decedent's  mother,  and  they  claim  that 
the  property  was  held  by  Mrs.  Amy  as  trus- 
tee for  the  decedent,  and  that  the  property 
was  never  owned  by  her,  but  descended  to 
dece<lent  from  his  father.  \Ve  do  not  agree 
with  counsel  In  this  position.  At  the  time 
of  the  alleged  deed,  executed  by  Dustin 
Amy,  he  had  no  interest  in  the  property 
wlilch  could  be  charged  with  a  future  es- 
tate. He  could  do  nothing  more  than  trans- 
fer possession  by  any  Instrument  which  he 


might  execute.  Buxton  t.  Traver,  130  U.  S. 
235,  9  Sup.  Ct.  509.  In  the  case  of  Whitte- 
more  v.  Cope  (Utah),  40  Pac.  250,  it  was 
claimed  that,  because  the  property  was  the 
homestead  of  tbe  deceased,  his  wife  (who 
continued  to  reside  thereon)  could  not  hold 
it  adversely,  and  that  she  held  only  a  life 
Interest  therein.  The  court,  speaking  of  this 
claim,  say:  "In  180S  the  land  laws  of  the 
United  States  were  extended  over  Utah,  and 
the  mayor's  entry  was  made  in  November, 
1871.  •  •  *  Thomas  Cope,  deceased,  had 
no  estate  whatever  In  said  lot,  not  even  an 
Inchoate  right  He  could  not  devise  it  and 
give  title,  and  It  would  not  pass  to  his  heirs. 
No  intercst  that  he  possessed  could  be  the 
foundation  upon  which  to  predicate  a  home- 
stead title,  and  out  of  his  naked  possession 
no  estates  in  life  or  remainder  could  be 
carved."  The  case  of  Drake  v.  Reggel  (de- 
cided by  this  court)  37  Pac.  583,  we  think,  Is 
decisive  on  this  question.  In  that  case 
George  Cronyn  executed  to  his  daughter  a 
deed  of  the  premises  In  controversy  in  18(}5, 
conveying  a  life  estate  to  her,  with  remain- 
der in  fee  to  such  of  her  heirs  as  she  might 
appoint.  The  court,  speaking  to  the  ques- 
tion, say;  "At  the  time  of  the  execution  of 
the  Cronyn  deed,  the  grantor  had  no  other 
right  or  title  to  the  land  than  a  simple  pos- 
session. The  land  was  public  land  of  the 
United  States,  and  no  statute  then  provided 
for  Its  sale.  •  ♦  ♦  The  town-site  act  un- 
der which  title  was  obtained  was  enacted 
March  7,  1807,  and  the  act  of  the  territorial 
legislature  prescribing  the  necessary  regu- 
lations thereunder  was  passed  February  17, 
ISGi).  •  •  *  The  second  section  enacts 
that,  within  thirty  days  after  tlie  entrj'  of 
the  town  site  by  the  corporate  authorities, 
they  sliull  give  a  prescribed  public  notice 
thei-eof.  Section  3  prescribes  that,  'within 
six  months  after  the  first  publication  of 
such  notice,  each  and  ever?'  person  •  •  • 
claiming  to  be  the  title  owner,  or  possessor, 
occupant  or  occupants,  or  to  be  entitled  to 
the  occupancy  or  possession  of  such  land, 

•  •  *  sliall  file  a  statement  In  writing 
with  the  probate  com-t  of  the  county,  con- 
taining a  dwjcrlptiou  of  the  land  claimed, 
and    the   specific   riglit   claimed  therein. 

•  •  •  That  ail  persons  failing  to  make 
and  deliver  such  statement  wltliin  the  time 
limited  In  this  section,  shall  be  forever 
barred  from  the  right  of  claiming  or  recov- 
ering such  land  or  any  Interest  or  estate 
tlierein,  or  any  part,  parcel  or  share  thereof 
in  any  court  of  law  or  equity.'  •  *  * 
On  March  20,  1872,  Lizzie  D.  Wilson  filed 
with  the  clerk  of  the  probate  court  of  Salt 
Lake  county  her  statement  describing  said 
premises,  but  alleges  that  she  Is  entitled  to 
a  life  estate  in  the  said  piece  or  parcel  of 
land,  remainder  to  her  lawful  iieirs,  and 
prays  that  a  fee-simple  deed  may  issue  to 
her;  and  further  referring  to  the  Cronyn 
deed  and  the  book  and  date  of  its  record  as 
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a  source  of  her  right  .  •  •  •  The  probate 
eonrt  adjudged  Lizzie  D.  Wilson  to  be  the 
lawful  owner  of  posseRslon  of  the  said  prem- 
ises, and  to  be  entitled  to  a  deed  thereof  In 
fee  simple.  *  *  •  But  It  Is  contended  that 
Lizzie  D.  Wilson,  being,  as  claimed,  entitled 
to  a  life  Interest,  stood  fn  tbe  relation  ot 
trust  towards  those  entitled  In  remainder, 
and  that  the  trustee  having,  by  a  breach  of 
duty,  acquired  the  title,  equity  will  hold  her 
as  trnstee  for  the  remainder-men,  notwith- 
standing their  failure  to  file  the  required 
statement;  In  other  words,  that,  although 
the  statute  attempts  to  bar  any  one  so  fail- 
ing from  thereafter  claiming  any  estate  In 
any  court  of  law  or  equity,  there  Is  one  par- 
ticular estate  which  such  person  can  still 
claim  In  a  court  of  equity.  We  find  nothing 
In  the  statute  to  warrant  this  conclusion. 
In  referring  to  a  similar  statute  of  the  terri- 
tory of  Colorado,  the  supreme  court  of  the 
United  States  said:  *Xo  languaRc  could  be 
more  explicit  to  make  the  failure  to  deliver 
the  statement  within  the  time  specified  a 
bar— an  absolute  bar— to  the  recovery  of  the 
same,  however  strong  might  be  the  equi- 
table claim  to  tbe  land  so  lost.*  Oofield  t. 
McClelland,  IC  Wall.  335.  *  In  any 

event,  the  legislature  did  not  see  fit  to  ex- 
empt trustees  from  the  benefit  of  tbe  stat- 
ute, nor  the  owners  of  equitable  estate  fi-om 
its  bar;  and  the  duty  of  the  court  is  to  de- 
clare the  law,  and  not  to  make  It.  *  *  * 
Appellants,  having  failed  to  file  the  required 
statement,  are  precluded  from  recovering 
any  estate  In  the  premises  created  by  the 
Cronyn  deed,  and  adverse  to  the  fee-simple 
estate  conveyed  to  Lizzie  D.  Wilson  by  the 
mayor  of  Salt  Lake  City."  It  was  the  duty 
of  the  probate  Jud^re  to  ascertain  the  ques- 
tion of  occupitucy,  and  his  adjudication  and 
the  deed  issued  to  det-edent's  mother  by  the 
mayor  of  Salt  Lake  City  are  conclusive  In 
this  collateral  attack.  Ming  t.  Foote  (Mont.) 
23  Fac.  515;  Smelting  Co.  v.  Kemp,  104  U. 
S.  647;  Ropers  v.  Thompson,  9  Utah,  47,  33 
Pac.  234;  Society  v.  Dalies,  107  U.  S.  336, 
2  Sup.  Ct  672;  Baker  T.  Brlekell  (Cal.)  25 
Fac.  402. 

Vllietber  or  not  a  trust  arose  In  favor  of 
decc<lent  by  the  deed  from  Dusthi  Amy  it  Is 
not  necoRsary  for  us  to  determine,  but.  under 
the  authorities  above  referred  to.  It  Is  clear 
the  legal  title  to  the  premises  passed  to  Lavira 
Amy  by  the  mayor's  deed,  and  that  she  Is 
to  be  repnrdcd  as  the  person  who  first  brought 
the  property  into  the  family.  But,  If  It  Is  ad- 
mitted thiit  Dustin  Amy  had  an  etiultable  In- 
terest in  the  premiijcs.  uiwn  the  death  of  Le- 
Tlra  Amy  the  legal  ertate  descended  to  her 
heirs;  and,  where  the  legal  and  equitable  es- 
tate in  the  same  land  become  vested  In  the 
same  person,  the  equitable  will  merge  in  the 
legal  estate.  Whyte  v.  Arthur,  17  N.  J.  Eq. 
523;  1  Perry,  Trusts,  §  347.  In  the  case  of 
Nicholson  V.  Halsp>'.  1  Johns.  Cli.  420,  it  was 
held  that  the  equitable  estate  Inherited  from 


one  ancestw  m^ged  In .  the  legal  estate  In- 
heilted  from  the  other  ancestor,  and  did  not 
opea  or  s^rate  at  the  death  of  the  hdr,  and 
that  the  course  of  desc»it  of  the  property 
which  had  been  so  inherited  Is  to  be  determin- 
ed by  1^1  title.  i9ee  Patterson  v.  Lanisnn, 
45  Ohio  St.  90, 12  N.  B.  D31;  Shepard  v.  Taylor 
(R.  I.)  3  Atl.  383. 

S.  Having  determined  that  the  land  In  ques- 
tion was  originally  owned  by  the  mother  of 
Oecar  A.  Amy,  and  passed  by  descent  to  deced- 
ent and  Lavira  G.  Smith,  tbe  question  then 
arises,  who  are  the  heira  of  the  deceased?  The 
statute  of  succession  provides  that.  If  "the  de- 
cedent leave  no  Issue,  the  estate  goes  one-half  to 
the  surviving  husband  or  wife,  and  the  other 
to  the  decedent's  mother  and  father  In  equal 
shares,  and  If  either  be  dead  the  whole  of  said 
half  goes  to  the  other.  If  there  be  no  father 
or  mother,  then  one-half  goes  in  equal  shares 
to  the  brothers  and  sisters  of  the  decedent, 
and  to  the  children  of  any  deceased  person  by 
right  of  representation.  If  the  decedent  leave 
no  issue,  nor  husband  nor  wife,  the  estate 
must  go  to  his  father  and  mother  in  equal  de- 
grees, or  If  either  be  dead  then  to  the  otha. 
•  •  •  If  the  decedent  leave  a  surviving 
husband  or  wife,  and  neither  issue,  flither, 
mother,  brother,  or  sister,  the  whole  estate 
goes  to  the  surviving  husband  or  wife."  2 
l^omp.  r^ws  Utah,  p.  123.  Section  2749  in 
the  same  act  Is  as  follows:  "Kindred  ot  the 
half  blood  inherit  equally  with  those  of  the 
whole  blood  In  the  same  degree,  unless  tbe 
inheritance  come  to  the  Intestate  by  dcBcmt, 
devise,  or  gift  of  some  one  of  his  ancestors, 
in  which  case  all  those  who  arc  not  of  tbe 
blood  of  such  ancestor  must  be  excluded  ftom 
such  Inheritance." 

Appellants  Royal  D.  Amy  et  aL  claim  tbat 
the  statute  has  abolished  the  rule  prevailing 
at  conmion  law,  viz.  that  half  blood  conid  not 
inherit,  and  that,  though  they  are  the  bulf 
brotlicrs  and  sisters  of  the  deceased,  tliey  are 
heirs  to  his  estate,  and  inherit  the  entire  prop- 
erty, unless  Jennie  Amy  sliall  be  considered 
his  lawful  wife,  in  which  event  they  will  be 
entitled  to  one-half.  It  is  clear  that,  unless 
the  section  last  referred  to  is  a  modification 
or  limitation  of  the  preceding  ones,  their  posi- 
tion Is  correct  Subdivisions  5,  6,  7,  and  8  of 
section  2741  would  Indicate  that  It  was  tlie 
puniose  of  the  legislature  to  hold  the  properly 
in  the  family  of  the  propositus;  and  section 
2TuO,  which  enacts  that  if  no  issue  1)e  left  by 
the  docoased,  nor  husband,  nor  wife,  and  the 
mother  be  llviug,  the  estate  goes  to  tlie  mother, 
and  if  the  estate  came  to  him  as  an  advance- 
ment from  Us  father  and  he  be  living,  such 
estate  goes  to  the  father,  seems  to  look  to  tbe 
same  result.  In  answer  to  scctlcm  2749,  It  Is 
cLiimed  that  It  can  have  no  application  ex- 
cci>t  In  cases  of  next  of  kin  of  the  half  Uood 
and  tbe  whole  blood  In  equal  degree;  that  is. 
If  the  claimant  be  within  any  of  the  classes 
expressly  i>ifferred,  viz.  either  wife,  child,  par- 
ent, broth.  ,  or  sister,  tills  simple  fact  of  near 


Digitized  by  Google 


Utah.) 


WELLS  tj. 


KELLEY. 


1J33 


relatloaslilp  to  tlie  deceased  Is  by  the  statute 
made  suflicieut,  without  inquiring  as  to  blond, 
or  the  sourofi  from  which  tht:  estiiie  oauie.  We 
cannot  agree  with  counsel  In  the  views  so 
learnedly  put  forth  by  tliom  nor  with  the  de- 
cisions cited  by  tlieni  from  21  Mich.  220  (Ryan 
V.  AudivwK);  32  Mich.  70  (Rowley  v.  Stray); 
and  43  Wis.  IfiT  (Klrkeudall's  Estate).  The 
statute  l8  clear  and  unambisuous,au(l  means  pre- 
cisely what  the  words  Import,— that  kindred  of 
the  half  blood  are  excluded  frominberltlngprop- 
erty  that  desceuded  from  a  line  in  which  they 
are  not  related.  The  word  "ancestor,"  as  used 
in  this  connootlon,  Is  construed  to  mean  the 
last  possessor  l>efore  the  decedent;  that  is,  the 
person  from  whom  the  land  Immediately  de- 
ecends  to  the  decedent.  The  propositus  of  Os- 
car A.  Amy  and  Lavlra  C.  Smith  was  thdr 
motlier,  and,  upon  the  death  of  Lavlra  C. 
Smith,  her  estate  was  Inherited  by  the  deced- 
ent herein.  The  estate  in  question  "came  by 
descent  to  the  intestate,"  Oscar  A.  Amy,  from 
bia  ancestors,  Lavlra  C.  Amy  and  Lavira  C. 
Smith.  Gardner  v.  Collins,  2  Pet  89;  Cutter 
v.  Waddingham,  22  Mo.  2G4;  Valentine  v. 
Wetherill,  31  Barb.  600;  "West  v.  Williams,  15 
Ark.  093;  Wlieeler  v.  Clutterbuck,  52  N.  Y. 
70;  White  v.  White.  10  Ohio  St.  534;  note  to 
Prescott  V.  Carr,  (>1  Am.  Dec.  660. 

Befci-e  Royal  D.  Amy  et  al.  can  inherit  any 
poi'tion  of  the  estate  of  the  decedent,  they 
must  trace  their  blood  to  the  propositus  through 
whom  decedent  Inherited  the  propei-ty.  They 
cannot  connect  themselves  In  this  manner  with 
the  mother  of  Oscar  A.  Amy,  from  whom  he 
Inherited  an  undivided  one-half;  neither  can 
they  trace  their  blood  to  his  half-sister,  from 
whom  be  inherited  the  remaining  lialf.  Per- 
kins V.  Simonds,  28  Wis.  90;  Kelly's  Heirs 
V.  McGuire,  15  Ark.  588;  Den  v.  Searing,  8 
N.  J.  Law,  347;  Deadrick  v.  Armour,  10 
Humph.  500.  The  provisions  of  the  statute 
imdcr  which  brothers  and  sisters  may  Inherit 
are  to  be  construed  with  reference  to  the  sec- 
tion precluding  kindred  of  the  half  blood  from 
Inheriting  estates  descending  from  the  ancestor 
of  the  decedent.  Kelly's  Heirs  v.  McGuire, 
supra.  In  the  cases  above  cited,  and  par- 
ticularly Kelly's  Heirs  v.  McGuire  and  Cut- 
ter V.  Waddingham,  this  question  has  been  bo 
exhaustively  discussed,  and  statutes  similar 
to  ours  construed,  that  we  feel  it  would  be  a 
superfluous  task  to  elaborate  what  we  have 
said.  The  overwhelming  weight  of  authority 
is  against  the  views  of  the  Michigan  and  Wis- 
consin courts,  and  we  see  no  reason  for  de- 
parting from  the  rule  bo  well-nigh  universal. 
Tiie  statute  of  succession  was  passed  In  1884, 
and  the  legislature  had,  presumedly,  before  It 
the  almost  unbroken  line  of  authorities  sua. 
talning  the  construction  against  which  appel- 
lants contend.  To  the  legislature  must  be  com- 
mitted the  lalwr  of  changing  the  statute.  If 
change  Is  desirable.  Under  our  view  of  the 
statute.  Jennie  Amy  is  the  sole  heir  of  her 
buslmnd. 

The  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  directions  to 


enter  a  decree  in  favor  of  the  appellatit  Jennie 
Amy,  awarding  her  the  entire  estate  of  the 

decedent. 

BAUTCH,  J.,  concurs. 


WELLS  V.  KELLEY  et  aL 

(Supreme  Court  of  Utah.    Dec.  21,  1895.) 

Appgaramcs— Waiver  ofOmbotioxs. 
Where  the  adminiBtmtor  appears  by  at- 
torner,  without  objection,  at  the  hearing  of 
the  application  by  nis  surotica  to  be  relieved 
of  future  liability,  he  waives  any  technical  right 
as  to  the  nerviee  on  him  of  the  citation. 

On  rehearing.  Reaffirmed. 

For  original  opinion,  see  40  Pac.  705. 

BARTCH,  J.  This  case  was  decided  at  the 
present  term,  and  afterwards  a  rehearing  was 
granted.  Our  attention  is  now  directed  to 
the  question  whether  the  probate  court  had 
Jurisdiction  to  remove  the  administrator; 
that  Is,  whether  the  publication  of  the  cita- 
tion, as  made  under  the  order  of  said  court 
and  shown  by  the  record,  was  sufllclent  to 
give  the  court  Jurisdiction,  on  the  said  27th 
day  of  November,  to  make  the  order  of  re-, 
moval.  This  question  It  Is  not  necessary  to 
decide,  because  the  question  which  is  deci- 
sive of  this  case  Is  whether  the  court  law-' 
fully  released  the  sureties  on  the  admlnlstra-" 
tor's  ofllclal  bond,  and  the  former  opinion  of 
this  court  Is  limited  to  this  question  because,' 
as  therein  stated,  tlie  district  court  dismissed^ 
the  appeal  from  the  probate  court  on  the 
ground  that  there  was  no  undertaking  on  ap-' 
peal.  The  order  releasing  the  sureties  was 
mxide  before  an  appeal  was  taken  from  any 
of  the  orders  included  in  the  appeal,  and.  If 
that  order  was  valid,  then  the  appeal  was  in- 
effectual, for,  in  such  event,  rule  24  of  the 
supreme  court  (25  Pac.  vi.)  would  not  avail 
tbe  appellant;  nor  would  the  $500  bond  giv- 
en for  the  sale  of  real  estate  avail  him;  and 
he  filed  no  other  appeal  bond.  It  also  ap- 
pears from  the  transcript  that  the  attorney 
for  the  appellant  was  present  "during  the 
hearing  of  application  of  sureties  to  be  re- 
leased" from  future  liabilities  under  the  offi- 
cial bond,  and  it  seems  no  objection  was 
made  on  the  ground  that  the  hearing  was 
premature,  or  on  any  ground.  Among  the 
sections  of  the  statute  applicable  to  the  deter- 
mination of  this  question  is  found  section 
4070,  Comp.  Laws  Utah  1888,  which  reads  as 
follows:  "When  a  surety  of  an  executor  or 
administrator  desires  to  be  released  from  re- 
sponsibility on  account  of  future  acts,  be  may 
make  application  to  the  probate  court  or  the 
Judge  thereof,  for  relief.  The  court  or  Judge 
must  cause  a  citation  to  the  executor  or  ad- 
ministrator to  be  Issued,  and  served  person- 
ally, re'auiring  him  to  appear  at  a  time  and 
place  to  be  therein  specified,  and  to  give  other 
security.  If  he  has  absconded,  left  or  re- 
moved from  the  territory,  or  If  he  cannot  be 
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found  after  due  diligence  and  Inquiry,  eerr- 
Ice  may  be  made  as  provided  In  section  42  of 
this  chapter."  Section  42,  here  referred  to, 
among  other  thiugs,  provides,  regarding  serv- 
ice of  citation  In  such  cases,  as  follows:  "If 
he  has  absconded,  or  cannot  be  found,  it  may 
be  served  by  leaving  a  copy  of  it  at  his  place 
of  residence,  or  by  such  publication  as  the 
court,  or  the  judge  thereof  may  order." 
There  are  other  sections  of  the  statute  wblch 
have  some  bearing  on  this  case,  among  them 
being  section  4073,  which  provides:  "The  ap- 
plication authorized  by  the  nine  preceding 
sections  of  this  chapter  may  be  heard  and  de- 
termined at  any  time.  All  ordera  made  there- 
in must  be  entered  upon  the  minutes  of  the 
court."  Considering  such  facts  as  we  are 
able  to  glean  from  the  verj'  Imperfect,  un- 
sitiilful,  and  illogical  abstract  and  transcript 
in  this  case,  we  think  the  proceeding  of  the 
probate  court,  under  the  petition  for  the  re- 
lease of  the  sureties,  was  a  substantial  com- 
pliance with  tl;e  statute,  and  tiiat  tiie  sure- 
ties were  lawfully  released;  but.  if  the  pro- 
ceeding were  otherwise,  still  the  appellant 
could  not  be  heard  to  complain,  because,  hav- 
ing appeared  by  counsel  at  the  hearing,  with- 
out making  objection,  he  waived  any  tech- 
nical right  as  to  service  of  citation  which  he 
might  have  had.  We  therefore  adhere  to  the 
Judgment  announced  In  cur  former  opinion. 

MEItltITT,  C.  J.,  and  KING  and  ROLAPP, 
JJ.,  concur. 


GODDARD  V.  PAIiSONS  ct  nl. 
(Supreme  Court  of  Utah.    Dec.  21.  IS'JO.) 

BnEHIFFB  AND  Co NST A RI.IES— LIABILITIES — WrOSO- 
FUL  EXECI  TIOK. 

The  seizure  and  sale  of  property  in  the 
hands  of  a  railroad  coiiipaiiy.  on  exofutifin  is- 
sued by  n  jiuigiiient  cnnlitor  of  the  owner  Jiftcr 
the  service  by.  such  olBcer  of  a  writ  of  gnriiish- 
ment  ou  the  eonipnny  iu  an  action  by  auothcr 
person  against  »iich  owner,  do  not  reiultT  the 
officer  liable  for  the  vnlne  of  the  property  to  tlie 
jwrBon  at  whose  suit  the  writ  of  gnriiiBhmeut 
was  issued. 

Appeal  from  district  court;  before  Justice 
Samuel  A.  Merrltt. 

Action  by  Joseph  Goddard  against  E.  H. 
Parsons  and  others^  There  was  a  judgment 
for  defendants,  and  plalntiCC  appeals.  Atllnned. 

Geo.  W.  Moyer  and  J.  W.  Judd,  for  appel- 
lant.   Rawlins  &  Crltchlow,  tor  rcspondcDts. 

EOLAPP,  J.  In  this  action  the  plaintiff, 
Joseph  II.  Godtiard,  on  the  l^th  day  of  August, 
1S91,  brought  an  action  in  the  district  court 
of  the  Thii-d  Judicial  district  of  Utah  against 
John  "W.  Young  and  the  Utah  Central  Itail- 
wiiy  Company  to  recover  the  sum  of  $7.40;>.G5. 
On  the  same  day  he  caused  to  be  Issued  a 
writ  of  attachment  from  said  court,  wlilch  was 
directed  to  the  i-'nited  States  marshal  for  the 
tenltory  of  Utah,  and  commanded  him  to  at- 
tach the  property  of  the  defendants  In  said 


suit,  John  W.  Young  and  the  Utah  Central 
Railway  Company,  sufficient  to  satisfy  the 
plaintiff's  demand.  On  the  14th  of  August. 
1891,  this  writ  of  attaclimeut  and  the  stun- 
mons  thereon  issued  were  delivered  to  one 
A-  G.  Dyer,  who  was  then  a  duly  appointed, 
qualified,  and  acting  deputy  United  States  mar- 
shal. On  the  day  last  mentioned  the  Itio 
Grande  AVestem  Railway  Company  had  in 
tlieir  ijossession  and  under  tlieir  control  about 
1,000  tons  of  steel  rails  and  88  box  cars,  con- 
signed to  John  W.  Young,  one  of  the  defend- 
ants in  said  action.  The  defendant  herein 
Elias  H.  Parsons,  under  and  bj  virtue  of  the 
said  writ  of  attachment,  served  a  writ  of  gar- 
nishment upon  the  Rio  Grande  'Western  Rail- 
way Company,  and  made  his  return  on  the 
writ,  reciting  the  fact  that  he  had  ganilshed 
the  above-named  property,  and  attaciied  to  it 
a  statement  from  the  Rio  Grande  Western  Rail- 
way, in  which  they  admitted  that  they  had 
the  property  in  their  possession,  and  that  It 
was  consigned  as  freight  to  the  defendant  John 
W.  Young,  and  also  asserted  that  they  held  a 
prior  lien  on  said  property  for  frolglit,  demur- 
rage, and  storage,  amounting  to  i.(r27.37, 
and  tliat  they  held  said  property  under  said 
lien  until  the  said  sum  was  paid.  They  also 
stated  that  they  had  no  knowledge  as  to 
whether  the  John  W.  Young  to  whom  the 
pi*opei'ty  was  consigned  was  the  same  John  W. 
Youug  ns  mentioned  in  the  attachment  as  the 
defendant  therein.  Subsequently  the  raiirond 
company  sold  a  sufficient  quantity  of  the  prop- 
erty to  satisfy  their  cliarges,  leaving  a  balance 
of  216  tons  of  steel  rails,  which  the  United 
States  marshal  obtained  from  the  railway  com- 
pany, and  sold  thfi  same  under  and  by  virtue 
of  tiie  execution  which  was  issued  to  him  upon 
another  Judgment.  Thereupon  the  plaintiff 
brought  this  action  against  Ellas  H.  Parsons 
as  United  States  marshal,  and  against  the 
other  defendants  as  his  bondsmen,  for  failinp 
to  perform  his  duty  as  such  marehal.  To  this 
complaint  the  defendants  derauiTed  on  the 
ground  that  the  same  does  not  state  facts  saffl- 
clent  to  constitute  a  cause  of  action. 

The  i)rincipal  question  presented  iu  this  case 
is  whether  the  ser\'ice  of  the  writ  of  attach- 
ment by  ganiMiment  places  upon  the  officer 
serving  the  writ  the  dutj-  of  safely  keeping 
the  property  for  the  beneflt  of  the  attaching 
creditor.  In  this  case  it  must  be  presumed 
that  in  serving  the  writ  by  garnishing  the  rail- 
way company  the  officer  did  so  by  direction  of 
the  plaintiff,  as  provided  by  section  3314. 
Comp.  Laws  Utah.  That  being  the  case,  the  of- 
ficer had  discliargod  his  full  duty  to  the  plain- 
tiff when  he  garnished  the  company  and  made 
return  tbei-eof  upon  his  writ.  So  far  as  the 
property  in  dispute  was  concerned,  the  writ 
was  then  functus  officio,  and  the  officer  who 
setred  it  was  ciiarged  with  no  further  duty 
in  regard  to  the  property,  and  could  not  tlien 
be  guilty  of  any  neglect  respecting  it.  What 
we  term  "gamlshinent"  la  suljstnntlally  what  In 
Massachusetts  and  ottier  New  England  states 
l8  known  as  the  "trustee  procesa."  It  la  aa 
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termed  because  by  process  of  law  the  bolder 
of  tlie  property  of  the  debtor  Is  constituted  a 
trustee  of  the  property  for  the  creditor.  Our 
statute  directs  how  this  shall  be  done.  As  a 
preliminary,  there  must  be  a  complaint,  affi- 
davit, and  bond  filed  by  the  creditor,  and  the 
writ  Issued  by  the  court;  then  ser^-lce  of  the 
writ  must  be  made  upon  the  holder  of  the 
property.  There  the  duty  of  the  officer  with 
the  writ  ends,  unless  the  garnishee  deliver  up 
the  property  to  the  officer,  or  the  garnishee  Is 
brought  Into  court  upon  complaint,  and  required 
to  deliver  the  property  to  the  officer.  Comp. 
Laws,  §S  3315-3317.  In  this  case  neither  of 
these  was  done.  The  officer  was  not  the  at- 
torney for  the  plalntlflf,  but  the  offlcer  of  the 
court  serving  its  process,  and  when  the  writ 
was  served  by  gai-nishment  and  returned  Into 
court  he  had  nothing  further  to  do  with  the 
writ  or  the  property  in  the  hands  of  the  gar- 
nishee. The  plaintiff  had  directed  the  offlcer 
to  garnish  the  railway  company  Instead  of 
seizing  the  property,  and  it  must  be  presumed 
that  the  plaintiff  was  not  willing  to  seize  the 
property  and  contest  tlic  lien  of  the  corapnuy, 
but  prefeiTed  to  make  the  company  his  trus- 
tee, and  have  his  remedy  ngainst  it.  If  he 
neglected  to  take  the  necessary  steps  to  hold 
the  trustee,  he  should  not  be  rewarded  there- 
for by  a  judgment  against  the  officer  who 
properly  served  the  writ  as  directed.  Suppose 
an  execution  against  the  same  defendants  had 
been  placed  in  the  officer's  hands  the  day 
after  he  returned  tlie  writ  of  attachment,  or 
the  day  after  he  had  served  the  ivrit  of 
attachment  by  garnishing  the  railway  com- 
pany, and  the  judgment  creditor  had  denied 
the  lien  of  the  railway  company,  contending 
that  the  property  was  the  pi-operty  of  the  de- 
fendants, free  of  all  liens,  and  had  Instructed 
the  officer  to  levy  the  execution  by  seizing  the 
proi)erty  itself,  preferring  to  contest  the  lien 
to  taking  chances  of  a  Judgment  against  the 
holder  of  the  property  as  garnishee  for  the 
reason  that  tlie  garnishee  might  be  of  doubtful 
responsibility,  it  would  be  the  right  of  the 


creditor  to  have  the  execution  levied  upon  the 
property,  and  it  would  be  the  duty  of  the  of- 
ficer to  so  levy  it.  Hlhhard  v.  Zenor,  75 
Iowa.  471,  39  N.  W.  714;  Thomas  v.  Man- 
ufacturhig  Co.,  76  Iowa,  735,  39  N.  W.  874. 
If  the  railway  company  or  any  other  person 
should  claim  the  property  levied  upon,  the 
rights  of  the  parties  could  be  tried  summar- 
ily; but,  even  If  decided  against  the  execu- 
tion creditor,  the  oSlcer  would  be  boimd  to 
keep  the  property  under  levy,  If  indemnified. 
Comp.  Laws,  S  3427.  In  this  case  the  writ 
of  attachment  was  levied  by  garnishing  the 
railway  company,  August  14,  1891.  The  rail- 
way company  made  n  statement  Septeml>er 
4,  IStl.  The  writ  was  returned  September 
15,  1S91.  Under  the  gamisliment  the  offlcer 
did  not  take  nor  become  entitled  to  the  posses- 
sion of  the  property.  2  Waite,  Aftachm.  § 
33S;  8  Am.  &  Eng.  Enc.  law,  1107-1201. 

The  complaint  also  di-scloscs  that  the  mar- 
shal, subsequent  to  the  return  of  the  writ  of 
attachment  and  the  sale  of  the  greater  part 
of  the  property  by  the  railway  company  to 
satisfy  its  lien,  was  given  a  writ  of  execution 
against  the  owuors  of  216  tons  of  rails,  and  di- 
rected to  levy  the  writ  by  seisitug  the  rails.  He 
did  so  as  directed,  sold  the  rails  uiKin  the  exe- 
cution, as  was  his  duty.  With  tlie  writ  of  attach- 
ment returned,  he  ow^etl  no  duty  to  the  plaintiff, 
and  when  the  execution  was  placed  in  his  hands 
it  was  his  duty  to  levy  It  as  he  did.  If  the 
plaintiff  has  suffered,  it  Is  through  his  own 
neglect  in  falliag  to  proceed  to  hold  the  rail- 
way company  as  garnishee,  or  through  the  fault 
of  the  railway  company  in  discharging  Its  duty 
to  the  plaintiff  as  garnishee;  but  in  neither 
case  could  the  marshal  or  his  bondsmen  be 
called  upon  to  make  good  tlie  loss. 

There  are  other  points  presented  in  this  case, 
but,  as  the  detcrmluatlon  of  this  iroint  would 
seem  to  be  decisive  of  the  c-ase.  It  becomes  un- 
necessary to  pa^s  upon  those  points.  Judg- 
ment of  the  lower  court  affirmed. 

BAUTCH  and  KING,  JJ.,  concur. 
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